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PRECIS 

1. This paper is prepared for the use of Mr. R.G. Hammond 

of the Alberta Institute of Law Research and Reform. Its 

·purpose is to present and analyse any constitutional objections 

that may be raised should the Alberta Legislature pass the 

proposed Trade Secrets Protection Act as drafted. 

2. The paper proposes to accomplish its purpose through a 

detailed analysis of both the Constitution Act, 1867 to 1981 and 

the Canadian Charter of Rights and Freedoms. The Constitution 

Act, 1867 is important because it is the document which sets out 

the areas over which each of the respective levels of 

governments have legislative power. The Charter requires 

analysis because it may prevent any legislative authority from 

enacting laws in a particular area. Therefore, the paper 

approaches the problem of whether or not the Alberta Legislature 

has the constitutional authority to pass the proposed 

legislation from three different angles: 

a) The Constitution Act, 1867, s. 9 2(13) --the argument 
for provincial legislative authority in the trade 

secrets area. 

b) The Constitution Act, 1867, sections 9 1(2) , 
p re am b 1 e , s • 9 1  ; s • 9 1 ( 2 7 ) ; s • 9 2 ( 1 0) ( c ) --the . 
arguments for federal legislative authority in the 
trade secrets area. 

c) Th e Charter--whether or not it prevents the Alberta 
Legislature from passing the proposed Trade Secrets 
Act, analysed on both a substantive and procedural 
basis. 
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3. Chapter 1--s. 9�_(13)--Property and civil rights in the 

province 

The paper recommends that the pith and subst ance of the 

proposed legislation properly falls squarely within this 

enumerated head of power and would therefore be constitutionally 

valid if passed by the Alberta Legislature. That is, the 

proposed legislation directs its attention to concerns of 

essentially a private nature thereby making it a matter for 

provincial jurisdiction. The paper notes that the proposed 

legislation may have extended effect (extra-territorily) in two 

situations: 

a) where it ancilliarily affects federally 
incorporated companies or federal undertakings; 

b) where "persons" (including natural persons and 
corporations) who are not normally subject to the 
laws of Alberta "chose" to misappropriate trade 
secrets by improper means in this province. 

4. Chapter 2--s. 9 1(2) --The regulation of Trade and 

Commerce 

The paper recommends that s. 9 1(2) is not the proper head 

of power under which to place trade secrets concerns as dealt 

with by the proposed legislation. Firstly, the draft Act is not 

aimed at regulating interprovincial or international trade and 

commerce. According to Parsons, infra, that would clearly be a 

federal power. Secondly, the federal "general" trade and 
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commerce power-, as introduced, again by Parsons, infra, is not 

considered by the courts to be effective in terms of bringing 

essentially provincial matters into the federal realm. Thirdly, 

federal attempts to gain legislative authority over numerous 

areas under a "regulatory s cheme", as enunciated in Vapour, 

infra, have failed. 

5. Chapter 2--s. 9 1--Preamble--Peace, order and good 

government 

Again, the paper recommends that the fed eral government 

could not hope to gain legislative authority over the trade 

secrets area by arguing the p.o.g.g. power. Firstly, the 

Constitution Act, 1867 cannot be said to have neglected to 

designate a competent legislative authority in terms of trade 

secrets legislation. If it had, authority over trade secret s 

would go to the federal government on the basis of the gap test. 

Secondly, the concerns of the proposed trade secret legislation 

cannot be said to be of a "temporary" nature which would qualify 

it as being within the federal realm on the basis of the 

p.o.g.g. "emergency" test. Thirdly, the federal government 

cannot hope to gain the authority to pass the proposed 

legislation on the basis of the "national dimensions" test. The 

proposed legislation does not speak to a novel situation--the 

use of computers, rather, it offers a novel solution to an 

age-old problem--defining the acceptable parameters in terms of 

individual relationships. These types of problems have always 
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been considered to be in the provincial realm. Additionally, 

effective legislation does not depend on uniform legislation 

throughout Canada. Although uniformity is preferable, it cannot 

be said that the enactment of the proposed legislation by a 

single province would be rendered ineffective by the failure of 

other provinces to follow suit. Residents of provinces that 

choose not to enact trade secrets legislation such as proposed 

here would not be adversely affected by the laws of provinces 

that did. Likewise, residents of provinces enacting the 

proposed trade secrets legislation would not be adversely 

affected by the fact that some provinces choose not to enact the 

legislation. In other words, the trade secrets concern can be 

contained in a single province and therefore, has no "national 

dimension". 

6. Chapter 2--s. 9 1(27) --The Criminal Power 

The proposed legislation, as drafted, could not possibly be 

characterized as a criminal law power. Firstly the paper argues 

that the pith and substance of the proposed legislation is not 

one that is included in the classic definition of "criminal 

law". The "criminal law" has traditionally included matters 

going to such things as "public peace, order, security, health 

and morality. " Secondly, in order for a piece of legislation to 

be characterized as criminal law, it is essential that 

traditional criminal law sanctions be attached to the commitment 

of an offence. Since the proposed legislation does not purport 
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to sanction offenders in a criminal fashion, it cannot be 

criminal law. Thirdly, the federal government cannot legislate 

in the area by way of a regulatory scheme since any intervention 

on the part of a federal agency or official in terms of the 

criminal law occurs only after the commitment of an offence and 

not before. Therefore, federal agencies cannot make any binding 

decisions with respect to the rights of the parties. 

7. Chapter 2--s. 9 2(10) (c) --The Declaratory Power 

Again, the federal government cannot gain legislative 

authority ove r the trade secrets area by declaring it "for the 

general advantage of Canada". The paper notes that the 

definition of a "work", over which the federal government may 

claim authority, may not include the definition of a "trade 

secret" as contained in the proposed legisl ation. That is, a 

"work" is generally a tangible item; a trade secret may not be. 

Conclusively, it would seem, the federal government is reluctant 

to claim; and the courts reluctant to grant effective use of, 

the declaratory power because of its anomalous nature. That is, 

the declaratory power enables the federal Parliament to 

unitarily expand its powers in contradictio n to both the spirit 

of the division of powers in the Constitution Act, 1867 and the 

spirit of federalism. Although its use is perfectl y valid, it 

has become somewhat of a rarity and the paper recommends that it 

would not be used to attempt to invalidate provincial trade 

secrets legislation. Of all the constitutional arguments 
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opposin g provincial enactment of the proposed Trade Secrets 

Protection Act, however, the declaratory power may prove to be 

the most convincing. 

8 .  Chapter 2--Summary 

The paper concludes this discussion by suggesting that the 

provinces, prima facie, have the power to enact the proposed 

legislation and that any arguments advancing federal authority 

would fail. The paper notes that although a single province 

could validly enact the proposed Trade Secrets Protection Act, 

it would be preferable to attain uniformity. To that end, the 

paper suggests that the proposed legislation be put to the 

Uniform Law Conference of Canada and perhaps to the 

Federal-Provincial Relations Office. The paper also proposes an 

inter-delegation of constitutional power between the federal and 

provincial authorities but does so with the knowledge that 

inter-delegation would strengthen the statutes of enacting 

provinces only; it would not give the legislation uniform 

effect. 

9.  Chapter 3--The Charter 

Section 31 states that the governmental powers are not 

widened by the Charter. Therefore, if a province has valid 

jurisdiction to enact the Trade Secrets Protection Act under the 

Con stitution Act, 1867, as the paper suggests it has, then the 
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Charter does not change this. However, the question to be 

answered with respect to the Charter is whether provincial 

enactment would infringe or deny any of the rights and freedoms 

guaranteed by the Charter. The paper concludes that it would 

not for the following reasons. 

The paper recognizes a fundamental problem in terms of the 

interpretation of the Charter. It is not yet certain whether 

the courts are restricted to striking down legislation on a 

procedural basis or whether its role has been expanded to· 

include questioning legislation on substantive issues. 

Therefore, the paper approaches the problem from both 

viewpoints. Substantively, the paper concludes that the pith 

and substance of the proposed legislation could not possibly 

infringe the Charter. It argues that the Charter does not grant 

the "freedom to misappropriate a trade secret by improper means" 

and even if it does, the infringement imposed on the "freedom" 

·by the proposed legislation is reasonable and demonstrably 

justified. The paper notes that Canadians are not apt to accept 

the fact that one can "misappropriate" the valuable information 

of another without redress. The paper recognizes that it is 

within the power of provincial legislatures, under certain 

circumstances, to declare that a piece of legislation will 

operate in spite of any contradiction to the Charter (pursuant 

to s. 33) . The paper does not recommend the use of the "opt 

out" clause in terms of enacting the proposed Trade Secrets 

Protection Act because its use is unnecessary and probably 
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politicall y un wise. 

On a procedural basis, t he paper recognizes an d analyses 

three probl ems. Firstly, in terms of standing, the paper notes 

that, under the Charter, virtually an yon e can obtain locus 

stan di as lon g as he is "genuin ely in terested" in determinin g 

the validity of the legislation. Secondly, the paper decides 

that s. ll(d) of the Charter should not be applicable to the 

proposed legislation . That is, s. ll(d) , on a simple reading of 

the Charter, con cern s itself with criminal law problems. Since 

the proposed legislation is n ot crimin al law, s. ll(d) should 

not apply. Even if it does, however, the paper argues that in 

some trade secrets cases, the only way to gain a "fair" hearing 

would be to hold a closed trial. Therefore, the fact that the 

proposed legislation allows the court to hold an in camera 

hearing is either not an infrin gemen t of the Charter, or if it 

is, it is demon strably justifiable. Additionally, in that area, 

the paper notes that, on the basis of case law, the ability of 

the court to hold in camera trials is acceptable by the Charter 

as long as the power to do so is discretion ary. That is, a 

blan ket prohibition against allowing the public into hearings 

would probably be struck down; a discretion ary prohibition is 

reasonable. Sin ce the prohibition in the proposed legislation 

is discretionary, it does not offen d the Charter. Probably 

con clusive in this area is the fact that the rights and freedoms 

guaran teed by the Charter are n ot absolute. Due to the 

inclusion of s. 1 of the Charter, the courts are forced to weigh 
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the factors of o pposing interests. In the balancing of the 

freedom of the press guaranteed by the Charter against the 

necessity to protect the secrecy surrounding a trade secret, the 

paper suggests that the courts will hold that the latter 

prevails. To do otherwise would effectively destroy any value 

that a trade secret may hold. In other words, there is no sense 

in attempting to protect the secrecy of a trade secret if, upon 

a misappropriation of a genuine trade secret, the court itself 

has not the power to protect it. Therefore, the �ourt's power 

to hold in camera hearings, where it feels it is necessary, does 

not offend the Charter. 

The paper does recommend, however, that the wording of s. 

8 (2) (c) of the draft Act be changed to include "order any person 

involved in the proceedings not to disclose an alleged trade 

secret or any information leading to the disclosure of an 

al leged trade secret without prior court approval". The paper 

makes this recommendation on the argument that it does no good 

to protect an alleged trade secret if, at the same time, 

information from which the trade secret can be deduced is not 

protected. In other words, to ensure secrecy, the court must 

have the power to prohibit the publication of both. The paper 

also suggests that if the phrase "any person involved in the 

proceedings" does not include spectators at the trial; it should 

be reworded to include them. This rewording is necessary to 

ensure that spectators, some of whom may be members of the 

press, cannot divulge the alleged trade secret without court 
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approval. The recommendation comes as a result of an analysis 

of the analogous Young Offenders Act (proposed federal 

legislation) • 

Finally, the paper recognizes a procedural problem in terms 

of the fact that the proposed legislation s tipulates that there 

shall be liability imposed for every misappropriation of a trade 

secret by improper means. This requirement stands in opposition 

to the English Breach of Confidence draft Act which says that 

the court may refuse to impose liability if the disclosure of 

the trade secret is in the public benefit. The question 

answered by the paper, then, is whether one draft Act is 

preferable over the other in terms of enactment by the Alberta 

Legislature. The paper concludes that the draft Trade Secrets 

Protection Act is preferable. Firstly, in terms of the 

procedural problem outlined above--absolute liability as opposed 

to discretionary liability--the paper concludes that the 

ultimate and practical effect of the two methods of approach is 

the same. Under the draft Trade Secrets Protection Act, it is 

always open to the court to simply decide to award nominal 

damages in a case where it deems that that action is warranted. 

Under the draft Breach of Confidence Act, the provisions allow 

the court to consider the method of appropriation of the trade 

secret in its decision as to whether or not the disclosure is in 

the public good. In other words, the English draft Act suggests 

that if the appropriation is a misappropriation, that is, an 

individual "takes" a confidence by improper means, it is well 
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within the court's discretion to deny that misappropriator any 

protection afforded by the Act. Therefore, under both Acts, a 

"mis appropriator" by "improper means" will f ace liability. 

Secondly, the draft Trade Secrets Protection Act is preferable 

because it concerns itself wit� a single and very immediate 

problem--the protection of trade secrets--whereas the English 

Act is much broader in scope. The paper suggests that it is 

unnecessary, at this time, to legislate in the areas of breach 

of confidence of marriage, or contract, or any of the other 

broad areas covered by the English bill. That is, persons in 

Canada, for those types of problems can turn to well settled 

common law for relief. There does not exist, however, relief in 

terms of trade sec�ets problems and the paper recommends that 

the more specific of the two draft Acts is preferable. 

On a final note, the paper recognizes that decided Charter 

cases have struck down legislation containing "reverse onus" or 

automatic liability clauses. The paper distinguishes reverse 

onus clauses from the type of "automatic liability" imposed by 

the proposed legislation on the basis that, firstly, a reverse 

onus clause is generally contained in criminal law legislation. 

The proposed Act is not criminal law. Secondly, reverse onus 

cl auses stipulate that on the presentation of evidence proving a 

certain fact, the court may presume guilt unless the defendant 

can disprove the presumption. In other words, the onus of proof 

shifts to the defendant. This does not occur under the proposed 

legislation. There, liability is "automatic" only after the 
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court has heard enough evidence on which to base a conclusion 

that the misappropriation of the trade secret was by improper 

means. 

The paper concludes that the proposed legislation does not 

infringe the Charter. Coupled with the fact that the power to 

pass the proposed legislation lies with the provincial 

legislatures, the paper recommends that the Alberta legislature 

enact the proposed Trade Secrets Protection Act. 
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Debbie Hui t ema 

1. You have asked if there might be any constitutional 

objections to the proposed trade secrets legislation, as you 

have drafted it, if enacted by the Alberta Legislature. The 

fact that Canada is a federal state or a federation causes a 

unique concern for drafters of legislation in this country. In 

Canada, by virtue of the BNA Act, 1867, (now the Constitution 

Acts, 1867 to 198 1) , sections 91 and 92 (see Appendix A) , the 

governmental power is distributed between the federal (s. 91) 

and several pro vincial (s. 92) authorities in a way that causes 

each individual in the country to be subject to the laws of both 

the federal and a provincial authority. The distribution of 

powers between the governmental levels also has the effect of 

creating two levels of government that are, to a certain extent, 

legally and pblitically independent of each other. Therefore, a 
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drafter of legislation in Canada must ensure that the legisla

tion he is preparing is intra vires (within the power of) the 

particular level of government which intends to enact it. This 

distinctive set of issues, concerning the distribution of 

legislative power, the distribution of executive power and the 

administration of justice, have to be resolved in federal 

states. Additionally, since the advent of the Charter of Rights 

and Freedoms, drafters must not only consider whether their 

legislation is intra vires based on the Constitution Act, 1867, 

and the distribution of powers, they must al so consider whether 

their legislation is intra vires any level of government at all 

on the basis of the Charter. That is, the Parliamentary 

Supremacy1 previously enjoyed by the two government levels may 

1 The Constitution Act, 1867, sought to model the 
Dominion of Canada's institutions upon those of the 
United Kingdom. In the U.K. , the Parliament has the 
power to make or unmake any law whatever. That is, 
there is no fundamental law which cannot be altered by 
ordinary parliamentary action. Any law, upon any 
subject matter, no matter how outrageous, is within 
Parliament's competence. Therefore, there exists in 
the United Kingdom no judicial review. In Canada, 
however, because of the separation of powers in the 
Constitution Act, 1867, the federal Parliament and the 
provincial legislatures share. The doctrine of 
Pa rl iamen,tary sovereignty. That is, no one l egislative 
body can pass "any law whatever" but between them, they 
can. Therefore, judicial review in Canada, under the 
Parliamentary Sovereignty doctrine, does not go to the 
substance of the law passed, no matter how outrageous, 
but to the form in which it was passed. In other 
words, the court may question the legislation in terms 
of whether the enacting body had the power to enact the 
legislation in the first place. If the legislation 
falls within a valid head of power, it will stand; no 
matter what it proposes to do. 
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be endangered by the Cons titution Act, 19 8 1, s. 52, subject to 

the l imits contained in s. 1 (�. v. Pugsl ey, 19 8 2) . Since s. 52 

decl ares the Co nstitutio n of Canada to be the supreme l aw of 

Canada, al l l aws inconsistent with it wil l be of no force and 

effect unl ess the inconsistencies can be shown to be within 

"reasonable l imits prescribed by l aw as can be demonstrabl y 

justified in a free and democratic society" (s. 1) . In summary 

then, drafters must be wary of both the division of powers under 

the Constitution and the "supreme l aw" of the Charter. 

2. Traditional l y, the probl em arising out of the 

Constitution Act, 1867; that of which l evel of government has 

the power to pass--say the Trade Secrets l egisl ation--has been 

handl ed in either one of two ways. The first method is that of 

judicial review. That is, the l egisl ation is passed, chal l enged 

on a constitutional footing, and the courts, on the principl e of 

ul tra vires, decide the l egisl ation's fate. Basical l y, if the 

l egisl ation is within the enacting government's power, it wil l 

stand; if beyond, it wil l fal l .  This method will obviousl y take 

on an additional twist in l ight of the Charter. Not onl y must 

the court decide if the l egisl ation fal l s  under an enabl ing 

empowering section, it must al so decide if the l egisl ation can 

be val id as l aw at al l under the Charter; arguabl y giving the 

courts a "new" function in terms of acting as a "check" for 

l egisl ative l aw making bodies. Under any system, this is a 

method that drafters of l egisl ation wish to avoid. There is no 

sense in writing and passirig l egisl ation onl y to have it 
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declared of no effect. · As a result then, it is always open to 

drafters and indeed, is the aim of this paper, to ensure that 

their legislation will be valid by analysing it before the fact. 

3. The second method by which the problem presented by the 

Constit ution Act, 1867 can be resolved has, in fact, no founda

tions in the Constitution Act, 1867. That is, the problem can 

perhaps be handled by joint and complimentary action by both 

legislative bodies through co-operative federalism on the basis 

of humanitarian and egalitarian sentiments. In fact, there have 

already been Federal-Provincial conferences hel d specificall y 

for constitutional debates where representatives of both levels 

of government have met to enter into informal arrangements in 

order to solve the distribution of powers problem. The Charter 

(see Appendix B) , itsel f, in sections 37 and 4 9, provides for 

more of those constitutional conferences to be held in the 

future. 

4. In terms of the draft Trade Secrets Protection Act this 

memo will proceed to answer your questions, in light of the 

above problems by an analysis of the following areas: 

1) The prima facie case for provincial jurisdiction--s. 

92(13) Constitution Act, 1867. 

2) Possible constitutional challenges to the proposed 

provincial legislation both under the Constitution Act, 1867 and 
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under the Charter. 

3) The po ssibility o f  co ncurrent federal-provincial 

legislation in the area, specifically valid provincial trade 

secrets legisla,tion and valid federal regulatory legislation 

(discussed in Chapter 2, part ii) and inter-delegation 

(discussed in Chapter 2, part v.) . 

PART II - REPORT 

Chapter I - The Constitution Act, 1867 

The Provincial Argument for Jurisdiction 

1.1 Traditionally, when attempting to characterize a piece 

of legislation which is otherwise unclear, the provinces have 

argued s. 9 2(13) , property and civil rights in the province or 

s. 9 2(16) , generally all matters of a merely local or private 

nature in the province, in order to bring the scope of the 

1 eg i s 1 at ion w i thin the i r p u rv i ew • The 1 at t er sect ion , 9 2 ( 16) , 

was probably intended by the Fathers of Confederation to be a 

"catch all", one that would bring provincial matters that they 

had not foreseen into the provincial realm. As history and the 

decided cases show, 9 2(16) , however, is rarely used, with 9 2(13) 

being used more often and with more success. 

1.2 "Property and civil rights" is a familiar phrase that 
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has evolved into a "compendious description of the entire body 

of private law which governs the relationships between subject 

and subject, as opposed to the law which governs the relation

ships between the subject and the institutions of government" 

(Hogg (19 77) , p. 29 7) . While true that the Constitution Act, 

1867 did make some inroads in terms of the application of the 

classic "property and civil rights definition" by "taking away" 

from it, in order to give the "new" central Parliament something 

to do (for example, s. 9 1 (2) --trade and commerce; 9 1 (15) --banking; 

s. 9 1 (23) --copyrights; s. 9 1 (28) --marriage and divorce) , it 

remains true that even after proper accommodation for the 

patalogue of exclusive federal powers has been made, property 

and civil rights still covers most of the legal relationships 

between persons in Canada. The law relating to property, 

succession, the family, contracts and torts is mainly within 

provincial jurisdiction under s. 9 2 (13) . Moreover, the original 

distinction between private and public law has tended to break 

down for constitutional purposes, as governments have increa

singly intervened to regulate the economic life of the nation 

(Hogg (1977) , p. 298 ) . For example labour relations, once 

throught of as being a purely private matter between employer 

and employee, is now heavily regulated by statute, yet is still 

considered within the provincial purview under s. 92 (13) . 

1. 3 In my view, the fact that s. 3 (1) of the proposed 

Trade Secrets legislation defines "misappropriation of a trade 

secret" as a tort clearly brings the legislation within the pro-
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vincial purview. The old adage "saying so does not necessarily 

make it so", however, has its application in this particular 

context. Should the legislation be passed and challenged, the 

court will not concentrate its decision, nor give absolute cre

dence, to the fact that the legislation defines itself as based 

upon a power over which the province has authority. Rather, the 

court will look, in order to characterize the legislation, to 

the overall purpose and effect of the draft act; its pith and 

substance. Both the purpose and the effect must fall within a 

�alid provincial power. If the legislation "says" it does, or 

it "seems" to, but the court finds it does otherwise, it will be 

struck down on the principle of colourability. Arguably, on a 

reading of the proposed legislation, it does not attempt to do 

other than what is implied by the words, That is, in my view, 

it does not attempt to surreptiously encroach on any federal 

governmental power. Its intention is to leave all existing 

common and statute law intact as it pertains to trade secrets. 

It does not propose any alteration in criminal law (clearly, an 

aspect within federal jurisdiction) , nor does it attempt to 

change contract or "trust" (breach of confidence) law (although, 

presumably, it could, since these are clearly within provincial 

purview}. Rather, the legislation restricts both the action and 

the remedies to what might be termed "private law" between "sub

ject and subject", thus remaining within the classic definition 

of "property and civil rights. " That is, the draft legislation 

contemplates a situation in which someone has a "trade secret" 

(commercially valuable information etc. as defined by the draft 
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Act s. l (e) ) t hat they want protected, have tried to protect, 

and someone else comes along and "misappropriates" (draft Act, 

s. l (c) ) by "improper me ans" (draft Act, s. l (b) ) .  The remedies 

provided, as well, are those normally available in tort law, 

something clearly within provincial purview. In my view, it is 

difficult to contemplate any reason why a court would conclude 

that the provisions of this particular legislation are ultra 

vires the Alberta Legislature since the pith and substance of 

the legislat ion is property and civil rights. 

1. 4 The Court may, however, see fit to declare the 

proposed legislation invalid on the basis that it may have 

effect on matters that are inherently within federal power. I 

do not see this as a viable result. Even though this 

legislation may touch on matters coming within federal purview; 

trade and commerce for example, the general rule, that of "pith 

and substance", is that a provincial law of general application 

which is in relation to a provincial matter (as this draft 

legislation is) may validly affect federal matters as well. In 

other words, as long as the dominant matter of provincial 

legislation is a provincial co ncern, the legislation may affect 

a federal power which is only ancillary (Bank of To ronto v. 

Lambe (18 8 7) ) .  The .exception to this general rule, known as 

interjurisdictional immunity (McKay v. The Queen (19 65) ) ,  is 

that if the effect of the provincial law would be to impair the 

status or essential powers of a federally incorporated company 

or to "sterilize" the effect of a federally regulated enterprise 
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(a power granted to t he federal government under s. 9 2 (10) (c) ) ,  

then the provincial law, although valid in the generality of its 

application, will not apply to the federally incorporated 

co�pany or federally regulated enterprise. (Incidentally, this 

exception operates only to protect federal law from provincial 

encroachment. It does not, at all, protect provincial law from 

federal encroachment. ) One may argue that since there is no 

federal legislation to the contrary in the trade secrets area 

which will bring into play the paramountcy doctrine
2

, the above 

discussion would not concern a drafter of provincial trade 

secret legislation. That is not so. It is not necessary that 

there be in existence a conflicting federal law in order for the 

interjurisdictional immunity doctrine to come into effect. 

(John Deere Plow Company v. Wharton (19 15) : where a provincial 

law prohibiting all extra-provincial companies from operating in 

the province was held not to apply and A. -G. Man v. A.G. -Can 

(Manitoba Securities) (1929 ) where a provincial law imposing a 

licensing scheme ,for the raising of corporate capital was also 

held inapplicable) . In other words, a contrary federal law is 

2 

Where there exists a federal and a provincial law 
covering the same matter and each is valid and they are 
inconsistent with each other, the paramountcy doctrine 
dictates that the federal legislation prevails and the 
provincial legislation be rendered inoperative (not 
invalid) to the extent of the incons1stency. 
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not required; it is enough that a valid pro vincial law o perates 

to reduce the effect of the federal co mpany or federally 

regulated undertaking. The gist of the above argument is that 

although the draft bill is intra vires the pro vincial go vernment 

on 9 2 (13) , it may not apply to impair the effect o f  federally 

inco rpo rated co mpanies or regulated undertakings 

(intra-provincial pipelines, ferries, etc. ) .  

1. 5 I wo ul d argue , f o r two re a sons , t ha t the above 

contention is not insurmountable. Firstly, on the basis of 

Lymburn v. Mayland (1932) and Canadian Indemnity Co. v. A. -G. 

B. C. (1976) , provincial laws who se impact on co rporate status o r  

powers was deemed "less serious" have been held applicable to 

federally incorpo rated companies. Although the definition of 

"less serious" is very unclear at best, it is difficult to 

envision a situation whereby a federally incorpo rated co mpany or 

federally regulated undertaking would be rendered ineffective by 

the fact that it was not allowed to misappro priate another's 

trade secret. In other words, entities should not be allowed to 

take what is no t theirs simply because they have connections to 

the federal go vernment. 

1. 6 Secondly, the concept of interjurisdictio na1 immunity 

is based on the concept of "reading down. " The latter do ctrine 

states that whenever possible, a statute is to be interpreted as 

being within power by construing the language of the statute 

narrowly so as to keep it within the permissible scope o f  power 
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of either the Legislature or the Parliament. The doctrine can 

only be used where the statute can bear the limited (valid) 

meaning as well as the extended (invalid) one and the principle 

stipulates that the limited one be selected (Quebec North Shore 

Paper Co. v. Canadian Pacific (1976) ) .  The argument in terms of 

upholding the draft bill as being valid provincial legislation 

with no limitation in application is based on the conflict 

between the reading down and interjurisdictional immunity doc

trines and the pith and substance doctrine. Put simply, in the 

former two, valid provincial legislation is not allowed to 

interfere with federal undertakings but in the latter, a provin

cial law in relation to a valid provincial matter (dominant in 

pith and substance) may validly affect a federal matter. The 

cases (above mentioned) decided on the basis of interjurisdic

tional immunity did not discuss the application of the pith and 

substance doctrin e and, indeed for every case asserting an 

interjurisdictional immunity, there are dozens which deny such 

an immunity by application of the pith and substance doctrine 

(Hogg (1977) , p. 94, Workmen's Compensation Board v. CPR (19 20) , 

Oil, Chemical and Atomic Workers v. Imperial Oil (1963) , 

Carnation Co. v. Quebec Agricultural Marketing Board (1968 ) , Re 

C. F.R. B. (1973) ) .  Therefore, on the basis of case law, the pith 

and substance doctrine seems to overpower principles to the 

contrary and since the pith and substance of the proposed 

legislation is property and civil rights, it should not be 

considered by the courts to be ineffective against federally 

incorporated companies or federal undertakings. 
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1. 7 The Ontario Law Reform Commission met a similar 

constitutional challenge when it did its work on proposed 

provincial products liability legislation (Report on Products 

Liability ( 1979 ) ) .  The Ontario Commission proposed to enact a 

principle of strict liability for defective products. There, as 

here, it was felt that there was no doubt that the provincial 

legislature had the constitutional authority to pass the 

proposed legislation under s. 92(13) of the Constitution Act, 

1867. The Ontario Commission's only problem was the extent to 

which the provincial "regime may embrace extra-provincial 

manufacturers or suppliers." (Report on Products Liability 

(1979 )  p. 119; see attached in Appendix C.) Obviously, the 

cons titutional problem faced by the Ontario Commission was 

meshed with a conflict of laws concern. The same problems, 

however, face the proposed trade secrets legislation, especially 

with respect to the extent of its scope as being a power valid 

under 92(13) . Since "information" knows no provincial 

boundaries, so to speak, it could well be an area of "national 

dimensions" which would put the legislation within the purview 

of the feder al government under s. 9 1(2) , trade and commerce. 

1. 8 The Statute of New Westminister, 1931 (R.s.c., 1970) , 

Appendix II, No. 26) , s. 3 specifically grants extra-territorial 

competence to the Federal parliament. Croft v. Dunphy (1933) 

confirmed this. 

Once it is found that a particular topic of legislation 
is among those upon which the Dominion Parliament may 



competently legislate • • •  their Lordships see no 
reason to restrict the permitted scope of such 
legislation by any other consideration than is 
applicable to the legislation o f  a fully Sovereign 
state. 
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Croft v. Dunphy (1933) at p. 163) 

The State of Westminster, 1931, s. 3 does not, however, nor 

would it make sense if it did so, grant extra-territorial 

competence to the provincial legislatures and the principle 

enunciated in Croft, supra is not general enough to include them 

either. The Constitution Act, 1867, itself, seems to impose a 

territorial limitation on the scope of power of provincial 

legislatures. For example, sections 9 2, 9 3  and 95 all open with 

the words "in each province." Case law agrees. The leading case 

is Royal Bank of Canada v. The King (19 13) wherein Alberta 

enacted a statute expropriating the proceeds of a bond issue. 

The Privy Council concluded that the statute was invalid because 

it prevented the Royal Bank, whose head office was in Quebec, 

from withdrawing their funds. This decision was made even 

though the funds were deposited in a branch in Alberta and a 

bank account is ordinarily deemed to be located in the branch of 

the bank which holds the account. In effect, the Alberta law 

was struck down, even though it only affected Quebec 

incidentally and, therefore, on the pith and substance rule, 

should have been upheld. Other supporting cases include Credit 

Foncier Franco-Canadien v. Ross (1937) where Alberta legislation 

reducing or eliminating interest due on certain types of loans 
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was struck down even though a debt is d eemed to be situated 

where the debtor resides, and Beauharnois Light, Heat and Power 

Co. v. Hydro-Electric Power Commission (1937) , where an Ontario 

statute purporting to cancel a contract between Ontario and 

Quebec Hydro was struck down because the statute affected 

Quebec; even though the contract was made in Toronto, specifying 

both delivery and payment to be in Toronto. This series of 

facts and decisions may seriously affect the effectiveness of 

the proposed trade secrets legislation in that it is quite 

conceivable that the latter may, in its application, seek to 

deny an entity from out of the province of Albert from doing 

something that it is not contrary to the law of their home 

province to do� In other words, on the basis of the cases, the 

proposed trade secrets legislation may be struck down as 

interfering with the "other province's" constitutional 

authority. 

1. 9 The Ontario Law Reform Commission on products 

liability rose to the challenge, however, arguing more recent 

cases: Interprovincial Co-operatives Ltd. and Dryden Chemicals 

Ltd. v. Her Majesty The Queen in_ right of the Province of 

Manitoba (1976) and R. v. Thomas Equipment Ltd. (1979 ) . Both 

cases show a definite change in the attitude of the Court with 

respect to provincial legislation having extra-territorial 

effect. Where earlier cases definitely prohibited it, these 

cases show a change in the trend. In the former, "Manitoba 

legislation purported to impose liability on polluters of 
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certain rivers flowing into Manitoba from Saskatchewan and 

Ontario even though the polluter's acts were lawful, and indeed, 

specifically licens ed in the Provinces where they occurred." 

(Report on Products Liability (1979 ) p. 119 --see Appendix C) . 

The majority of the Supreme Court of Canada held that the 

Manitoba legislation was invalid on the basis that the pollution 

of inter-provincial water courses was a subject matter reserved 

for federal legislation. On a careful reading of the case, 

however, it would seem that the Court split on a more subtle 

issue. The majority seemed to say that Manitoba had no 

constitutional authority where the polluting acts were done 

elsewhere. The minority held that the fact that the damage was 

suffered in Manitoba was sufficient to give it constitutional 

authority to legislate in the area. The argument faced, 

therefore, by the products liability legislation and by the 

draft Trade Secrets Protection Act, is that just as one province 

cannot make unlawful conduct that is lawful where undertaken, so 

too, one province cannot purport to impose liability on, say a 

Quebec entity, if the liability would not also be imposed by 

Quebec law. 

1.10 It is my feeling that the finding of the 

Interprovincial case, supra, can be distinguished in terms of 

its application to the proposed trade secrets legislation. 

First, foremost, and probably conclusive is that the proposed 

Act does not seek to prosecute acts done outside the province of 

Alberta. On a reading of the proposed legislation, it would 
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seem to me that it seeks only to prohibit "misappropriations" 

occurring within Alberta's pro vincial boundaries. Therefore, if 

an Albertan entity misappropriate d from anothe r Albertan entity, 

there is no question that the conduct would be caught by the 

proposed Act and incidentially, no question that it is validly 

caught by virtue of it being a "property and civil rights" 

issue. If an entity from outside of the province of Alberta (say 

Quebec) misappropriated from an Albertan e ntity in Alberta, it 

is, again, my feeling that the proposed act is constitutionally· 

valid in "catching" that behaviour. This contention is based, 

again, on distinguishing the effect of Interprovincial on the 

proposed legislation. In that case, the "outside" provinces 

were specifically licensed to do what was unlawful to do in 

Manitoba. It is highly unlikely that one would be specifically 

licenced by another province to misappropriate trade secrets. 

That is, although there may not be other provincial legislation 

prohibiti.ng it; it is highly unlikely that there will exist 

provincial legislation specifically allowing it. Therefore it 

is difficult to raise the agument that Alberta will be 

"interfering" with another province's constitutional authority 

if it enacts this legislation. 

1.11 To draw another analogy from the Interprovincial case 

in this area, and to come to the conclusion drawn by the Ontario 

Law Reform Commission, if an entity from outside of the province 

of Alberta does not wish to be caught by the proposed legisla

tion, all it simply need do is not "misappropriate a trade 



29 

secretn in this province. To elaborate, in the Interprovincial 

case, once a "polluter" in Ontario, licensed to dump a certain 

amount of pollutants into an Ontario river had done so, the 

pollutants had no choice but to follow the natural course of th�· 

river and end up in Manitoba. There exists no such 

inevitability when one turns to the problem as it faces the 

proposed trade secrets legislation. As stated, if one does not 

wish to face liability, one simply avoids it by not 

misappropriating in this province. In other words, it becomes a 

conscious choice. If an extraprovincial entity chooses to 

misappropriate here, it will be caught; if it doesn't, it won't. 

1. 12 I, as was the Ontario Law Reform Commission, am 

strengthened with respect to the conclusion that an 

extra-provincial entity would be v•alidly caught by the proposed 

legislation should they "choose" to misappropriate in this 

province by the Thomas Equipment case, supra. In that case, the 

Supreme Co.urt of Canada held, by a 6 to 3 majority, that the 

Alberta Farm Implement Act (R.S. A. 19 70, c. 136) applied to an 

out-of-province (New Brunswick) supplier of farm implements on 

the basis that its liability arose out of its conduct in 

Alberta. The decision by the Supreme Court of Canada reinforced 

the conclusion of the dissenting judgment of Sinclair, J. A. of 

the Court of Appeal ( 39 C. C. C. ( 2d) 106 at 117) . 

If a manufacturer wants to have his farm implements 
sold here, he must comply with the rules of the game, 
as it were, established by the legislature of Alberta. 
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Therefore, if an out-of-province entity chooses to enter the 

Alberta market and misappropriate while conducting its business; 

it should expect to be caught by that legislation. Surely, if 

the tort is committed in Alberta, there can be no objection to 

the application of Alberta law. 

1.13 The problem, therefore, on the basis of this analysis 

arises out of the situation where an Alberta entity has its 

trade secrets misappropriated outside the province of Alberta. 

The problem necessarily becomes a conflict of laws issue. 

Additionally, it is my feeling that the Royal Bank of Canada, 

Ross and Beauharnois cases, supra, would take precedence in this 

area. In other words, it would more than likely be impossible 

to impose liability for misappropriation occurring outside the 

province under the authority of the Alberta legislation. This 

would probably be seen, by the courts as a definite constitu

tional encroachment of the Alberta Legislature and therefore be 

struck down as ultra vires to them. This seemingly insurmount

able problem advances a strong argument for uniform legislation 

across Can ada. I recommend, as did the Ontario Law Reform 

Commission, that the Uniform Law Conference of Canada explore 

the possibility of adopting this proposed legislation as a 

Uniform Protection of Trade Secrets Act. Ideally, the best 

solution to all the constitut ional problems raised in this area 

would be for all of the provinces to enact identical, or at 

least similar in spirit, legislation to the legislation proposed 

here. The problems faced by a single or a few provincial 
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legislatures enacting the proposed legislation are canvassed 
. 

above. The alternative to enactment by all the provinces is to 

put "trade secrets" legislation within the federal purview and 

gain "uniformity" by having a federal law governing all of 

geographic Canada in the trade secrets area. For reasons 

discussed in Chapter Two, it is felt that this is not possible 

due to the belief that "trade secrets" legislation comes within 

provincial jurisdiction by virtue of s. 92(13) , Constitution 

Act, 1867. The other alternative, also discussed in Chapter 

Two, is that of provicial legislation "supplemented" by a 

federal regulatory scheme. 

Chapter II - The Constitution Act, 1867 

Constitutional Challenges to Proposed Trade 

Secrets Legislation 

2a This chapter will entail a discussion of the federal 

heads of power (according to the Constitution Act, 1867, s. 9 1  

and s. 9 2(10(c) ) under which trade secrets legislation may be 

placed. There are two very closely related reasons for this. 

Th'e first reason is to support the argument that trade secrets 

regulation is within the provincial and not the federal purview; 

thereby showing that a single piece of federal legislation 

governing all of geographic Canada is not a viable alternative 

to the commercial and market problems solved by this particular 

piece of draft legislation. The second reason, inexorably 

intertwined with the first, is that of discussing possible 
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constitutional arguments that the province of Alberta may face 

should it pass the draft legislation. That is, if the 

Legislature of Alberta passes it, it is necessarily claiming 

constitutional authority. Any challenge to that authority would 

have to be a claim that the authority lies with the federal 

government and not the provincial. In addition, since the 

advent of the Charter, a constitutional objection may be based 

on the rights and freedoms therein contained. 

2b Therefore, this chapter will discuss the first two 

issues in light of the division of powers under the Constitution 

Act, 1867 (s. 9 1(2) --trade and commerce; s. 9 1--preamble--peace, 

order and good government; s. 9 1(27) --criminal law; s. 

9 2(10(c) --the federal declaratory power) . The problems 

presented by the rights and freedoms granted under the Charter 

will be discussed in Chapter 3. 

A. Under the Constitution Act, 1867 

i) s. 91(2) --REGULATION OF TRADE AND COMMERCE 

2. l. i Quite often, in constitutional debates, the 

provincial property and civil rights (s. 92(13) ) power is pitted 

against the federal trade and commerce (s. 9 1(2) ) power. This 

is so because, on the face of it, these powers seem to overlap; 

both seem to be the traditional foundation for economic 

legislation within each government's sphere. That is, "trade 
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and commerce" is carried on by means of contracts which give 

rise to "civil rights" over "property" (Hogg (1977) p. 267) . 

Indeed, my initial reaction to the proposed trade secrets 

legislation was that it fell under the trade and commerce power 

because of the "nature of the beast" that it proposes to define 

and regulate. In other words, I felt that "information, 

methods, techniques" (from the definition of "trade secret" in 

the draft act s. l(e}) and the like were species of "economic 

beasts" that could not possibly know provincial boundaries. 

Therefore, it seemed necessary and natural that the legislating 

of trade secrets be given to the federal power, the only one 

which can cross those provincial boundaries without any initial 

obstructions. 

2.2.i However, it is important at this stage, to remember 

that the proposed legislation does not purport to regulate 

contracts per se. In fact, it specifically denies that 

responsibility. What it does purport to do is legislate 

behaviour or conduct in terms of misappropriation of trade 

secrets by improper means as a tort. Therefore, if the overlap 

between trade and commerce and property and civil rights is in 

the area of contract, the particular "overlap" problem has 

little or nothing to do with legislation regarding a tort, which 

according to the classic definitions of "property and civil 

rights" and "trade and commerce" is clearly within the 

provincial domain. 
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2.3.i If, however, the "overlap" problem cannot be 

confined to the area of contract, it becomes necessary to 

differentiate between exactly what areas (or matters) each 

enumerated head covers. The classic definition of "property and 

civil rights" as given above, is a "compendious description of 

the entire body of private law which governs the relationships 

between subject and subject " The classic definition of the 

federal "trade and commerce power" was enunciated in Citizens' 

Insurance Co. v. Parsons (18 8 1) by Sir Montague Smith as not 

including "the power to regulate by legislation the contracts of 

a particular business or trade" (at p. 113) and as including 

"political arrangements in regard to trade requiring the 

sanction of Parliament, regulation of trade in matters of 

inter-provincial concern, and it may be that they would include 

general regulation of trade affecting the whole dominion (again, 

at p. 113) . In other words, the overlap between the two heads 

of power has been and is continuing to be eliminated by judicial 

interpretation through the process of "mutual modification" (a 

narrowing of the areas of concern of the "opposing" enumerated 

heads by interpreting each as excluding the other) . To that 

end, Parsons, supra, left us with a dichotomy. What is commonly 

known as the "first branch of Parson's" stipulates that, in 

general, intraprovincial trade and commerce is a matter within 

provincial power under property and civil rights. That is, the 

regulation of a single, particular industry within a province 

comes within the provincial jurisdiction: for example, 

insurance. The second branch of Parson's confines the federal 



3 5  

tr ad e  and c omme r c e  po we r to i n t e r provin c i al o r  in t e rnatio nal 

t rad e and c o mme r c e  and " ge n e r al "  t r ad e  and c o mme r c e . In l i gh t 

o f  the  fac t  t h a t  the  p r o posed l egisla t i o n  i nv o l ve s  a to r t  

c omm i t t ed wi th i n  the p r ov i nc e  o f  Al b e r ta and d o e s  n o t pur po r t  to 

hav e  e x t r a- t e r rito r i al e f f ec t ( al t ho ugh it may h av e  acc o rd i ng to  

the  d i sc ussio n i n  Ch a pt e r I )  it  wo u l d  se em tha t the f i r st b ranch 

and t he f i rst par t o f  t h e  seco nd b r ac h  o f  Par so n ' s  i s  satis fie d 

i n  te r ms o f  t h e  pr o po se d  l egisl atio n b e i n g wi t hin p r o vincial 

p u rv i ew .  What c a uses p r o b l ems i s  the sec o nd hal f o f  t h e  seco nd 

b ran c h . Parso ns d i d no t d e f i n e the " ge n e r al "  trad e  and comme r c e  

po we r ; that i s, whe n  t r ad e  and c omme rc e b e c a me s u f f i c i en t l y  

in te r pr ovin c i al so as to  c om e  wi t hin the f e d e r a l po we r . Is the 

t r ad e  sec r e ts l e gi sl at i o n  o f  t his t ype , in spi t e  o f  the  fac t 

that it l eg i sl ates a to r t? Ar e the r e  ov e r wh e l ming e c o nomic o r  

c omme r c i al fac to rs which p u t  it wi t h i n  the  f ed e r al d o ma i n ? Is 

the p r o po sed l egisl at i o n  " ge n e ral "  eno ugh as it d o es n o t pur po r t  

to r e gul a te a " s i ngl e t r ad e " so as to b r i ng it wit h i n  f ed e ral 

p u r view? 

2 . 4 . i  Be fo r e the abo l i tio n o f  appeal s  t o  the  Priv y  

Co uncil , that par t i c ular c o u r t  wo uld have p r obab l y  p u t  t h e  t r ad e  

s e c r e ts l egisl a t i o n  in to the  pr ov i n c i al d omain . Th e Pr i v y  

Co unci l und er t h e  l e ad e rsh i p  o f  Sir Mo n tague Smi t h  and Visc o un t  

Hal d an e  tend ed t o  r est r i c t  the sc o pe o f  t h e  fed e r al t r ad e  and 

c omme r c e  po we r i n c l ud ing t hat o f  t h e  " ge n e r a l " t r ad e  and 

c omme rc e  po we r . In A . -G . Can . v .  A . -G .  Al ta . ( Insu r anc e )  

( 1 9 1 6 ) , a fed e ral sta t u t e  pur po r ted  to est ab l i sh a l i c ensing 
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r eg ime fo r in suran c e  c ompanie s ,  o t h e r  t han pr ovin c ial c ompanie s , 

c ar r ying on busin e s s who l l y  within the pr ovin c e  o f  

inc o rpo ratio n . The f ed e ral Ac t emphasized t he fac t t hat it s 

in te n tio n was to impo se fed e r al r eg ul ation o n  an ind u s t r y  whic h 

spr e ad ac r o ss t h e  c o un t ry wit ho ut  r eg ard fo r pr o vinc ial 

b o un d ar ie s ( Hogg ( 1 9 7 7 )  p .  2 6 9 ) . Co nc e iv ab l y , t h e  d r aft t rad e  

s ec r e t s  l egisl atio n  may have t h e  e f f e c t o f  impo sing it s 

l iabil it y o n  c ompanie s who al so hav e no r eg ard  fo r pr ovin c ial 

bo und ar ie s . In t e rm s  o f  t h e  In s ur anc e case , s upr a , t h e  Pr iv y  

Co uncil he l d  that t h e  scope o f  t h e  ind u s t r y  o r  o f  par tic u l ar 

c ompanie s was ir r e l evan t  and s t r uc k  d o wn t h e  l egis l atio n . 

Pr e s umab l y, o n. this basis , it wo ul d hav e uph e l d  the  d raft t r ad e 

s ec r e t s  l egislatio n  i f  e n ac t ed by Alb e r ta ,  s t r uc k  it d o wn if 

e nac te d  by t h e  f e d e r al g ov e r nm en t . 

2 . 5 . i  In  Re Bo ard �f Comm e rc e  Ac t ,  1 9 1 9  and Combin e s and 

Fair Pr ic e s Ac t ( 1 9 2 2 ) , it was s ug g e st ed that " the t r ad e  and 

c omm e r c e  po we r had no ind e pe nd en t  c o n t en t  and wo u l d  be  inv o l v ed 

o n l y  as an cil l ar y  t o  o the r f e d e r al po we r s "  ( Ho g g  ( 1 9 7 7 ) p .  2 6 9 ) 

as it was d e c l ar ed in s u f fic ient to uph o l d  t he f ed e r al 

l eg is l atio n .  Th e t r ad e  and comme r c e  po we r was s t r uc k  d own fo r 

t h e  sam e r easo n in To r o n to El e c t r ic Commis sio ne r s  v .  Snid e r 

( 1 9 2 5 ) . In t h e s e  l ast  t wo case s , t h e  f ed e r al l egislatio n 

pur po r te d  to c o n t r o l  no t par tic ul ar t r ad e s , b ut m o r e  g en e ral 

aspe c t s  o f  t h e  e c o n omy s uc h  as pr ic e s  and l ab o u r . The se as pec ts 

ar e g ov e r n ed by e c o nomic fo r c e s  whic h ig no r e  pr ovin c ial 

b o undar ie s , ye t " t h e  pe rvasiv e n e s s  and in t e rd epe nd e nc e  o f  t h e  
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l egisl atio n ' s  s ub j e c t m a t t e r  wa s no t s u f fic ie n t to c ar r y  t h em 

o u t o f  pr ope rty and c iv i l rig h t s  and in to the f e de r al fo l d" 

( Ho g g  ( 1 97 7 ) , p .  2 69) . The anal og y to b e  d r awn the n , is t ha t  

" misappr opr iatio n "  o f  a " t r ade s e c r e t "  is al so , c on c e iv ably , a n  

a spec t g ov e r ned by e c onomic fo r c e s  which ig n o r e  provin c ia l  

b o un dar ie s .  Ho wev e r �  i f , o n  t h e  abo v e  c a se s , a fede r al at tempt 

to l eg i s l a te in th i s  are a  is s t r uc k  do wn- -s ur e l y  it m u s t  b e  

wi th i n  t h e  pr o v i n c ial pur view t o  do so . It  is in c o nc e ivab l e  

t hat a c o ur t  wo uld dec ide that n o  g ov e r nm e n tal aut ho r i ty ha s t h e  

c o n s tit utio nal compe te nc y  t o  l eg isl ate in this ar ea , b ec ause 

t hat wo uld r e s ul t  in an in t o l e r abl e gap in the l aw .  Th e r e fo r e , 

o n  the  bas i s o f  t h e  c as e s ,  i f  t h e  fede r al g ov e r nm e n t  c an n o t ,  the  

pr ovinc e s  c an and m u s t . 

2 . 6 . i The Pr iv y  Co unc i l  we n t  o n  to s t r ik e  down fede ral 

att empt s to use t he t r ade a nd c omm e rc e  po we r to r eg ul at e 

m a r ke ting . In R .  v .  Eas t e r n  Te rm i nal El evato r Co . ( 1 9 2 5 )  ( a  

dec isio n o f  the  Supr em e  Co ur t o f  Canada stil l s ub j e c t  to Priv y  

C o uncil appeal ) ,  A . -G .  B . C .  v .  A . -G .  Can . ( Nat ur al Pr oduc ts  

Mar ke tin g )  ( 1 9 3 7 )  (a  decision o f  t h e  Pr ivy Co uncil ) and Can adian 

Fede ratio n o f  Ag r ic ul t ur e  v .  A .  -G . Que . ( Th e  Margar in e 

Re fe r en c e )  ( 1 9 5 1 )  ( ag ain a dec isio n o f  the Pr iv y  Co unc i l ) , t he 

c o ur t  c o n c l uded t hat t h e  f ede r a l s tat u t e s in q ue s tio n  we r e  

inval id bec a us e  al tho ug h t h e y deal t wit h  aspe c t s  that we r e  

in t e r pr o vincial in nat ur e , t h e y  al l inc l uded wit hin t heir  

pu rview s ome t r an sac tio n s  which c o uld b e  c ompl e t ed wit hin th e 

pr ovin c e .  Th e s e  l at te r t r an sac tio n s  we r e  mat te r s  wit hin 
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pro per ty and civil r ight s  in t he prov ince and o n  t hat bas is , the 

en t ir e  fed eral l eg is l at io n  was s t r uc k  d own . ( The d oc t r ine o f  

" sever anc e " --whereby a c o ur t  has t he po wer to s ever an u l t r a  

v ires sec t io n  of a s tat u te , l eav ing t he in t r a  v ires sec t io n s 

in tac t  prov id ed t he in t r a  v ir es sec t io n s  can s tand independen t 

of the ul t ra vi r es sec t io n s- - is r ar el y  used in Canad a) . Again , 

an an a 1 o g y ·c an be d rawn • To re i t er ate , "  t r ad e sec r et s "  a s 

d ef i ned by the d raft  ac t pr o bab l y  knows no prov inc ial 

bo undar ies . Ho wever , ac c o r d ing to t he ab ove cases , t he fed er al 

gover nmen t wo ul d have no autho r it y  to l eg isl ate in the ar ea 

because t hey m ig h t  be in f r ing ing on t he proper t y  and c iv il 

r ig ht s  po wer i n  that it is qu ite c o nc eiv ab l e  that the en t ir e  ac t 

o f  mi sappropr iat io n  o c c ur wi t h in t he pr ov ince . There i s  no 

d o ub t  that the Pr ivy Co un c i l ; i n  it s ten d en c y  to l im it the 

fed er al tr ade and c ommerce po wer , wo u l d  have g iven c o n s t it ut inal 

autho r it y  to the pr o v in c es to l egisl ate in the area o f  

m i sappropr i at i o n  o f  a t r ade sec ret . 

2 . 7 . i Wher eas the Pr iv y  Co unc il ten d ed to rest r ic t  the 

fed er al trade and c ommerce po wer , it has been t he tend enc y  o f  

t he Supr eme c o ur t o f  Canad a ,  s in c e  the abo l it io n o f  appeal s t o  

t he Pr ivy c o unc i l  i n  1 94 9 , to  w id en it . The mo st  s t r ik in g  

d epar t u r e  c ame i n  R v .  Klas sen ( 1 9 5 9 ) ( a  d ec is io n  o f  t h e  

Man itoba Co u r t o f  Appeal , l eave t o  appeal t o  t h e  Sup r eme Co u r t 

o f  Canad a  ref used ) . Pr ivy Co uncil d ec is i on s , as s tated , had 

" co n sis tentl y d ec id ed that fed er al regul at io n  und er the t r ad e  

and c ommerce po wer c o ul d  no t emb r ace who l l y  i n tr apr ov i nc ial 
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t r an sac tio n s , even whe n  t h e  m a in o b j e c t  was t o  r eg ulate t h e  

in t e rpr ovin c ial o r  e x po r t t rad e " {Hog g  { 1 9 7 7 ) , p .  2 7 1 ) . Ye t in 

Kl asse n , s upr a ,  the  f e d e ral l eg isl ation was h e l d  to val id l y  

appl y to a pur e l y  l oc al wo r k--a f e ed mil l which pr o c e s s ed 

l oc al l y-pr od uc ed wh eat and so l d  it as f e e d  to l o c al farm e r s . 

Th e c o ur t  c o nc l ud ed t hat t he appl icatio n o f  t h e  fed e r al s tat u t e  

t o  th e pur e l y  in t r apr ovin c ial t r an sac tio n was val id a s  b eing 

inc id en tal to t he pr incipal p u r po s e  o f  t h e  Fed e r al Ac t-- t o  

r eg ul ate in t e rpr ovin c ial and in t e r natio nal g rain t r ad e , a po we r 

whic h wen t to t he f ed e r al g ov e r nm e n t b y  vir t ue o f  t h e  fir st  par t 

o f  the s e c o nd b r anch o f  Par so n s , s upra .  I f  farm e r s  we r e  al l o we d  

to se l l  g rain l o cal l y ,  wit ho ut  hav ing i t  c o un te d  a s  par t o f  

t h e ir q uo ta , it wo u l d  in t e r f e r e  wit h  t he r eg ulato r y  s c h em e  o f  

t h e  fed e r al g o ve r nm ent . Th e f e d e r al g ov e r nm e n t  had the powe r to 

r eg ulate in t his ar ea b e cause the nat ur e o f  g r ain is in t e rpro

vinc ial and s e en to b e  o f  b e n e fit to al l Canadian s .  Th e Kl as s e n 

d ec isio n  was c o n firm ed by t h e  Supr eme Co ur t o f  Can ada in Cal o il 

v .  A . -G Can . { 1 9 7 1 ) , a d ec isio n upho l d ing the t r ad e  and c omm e r c e  

po we r in t e rms o f  a f ed e r al s tat u t e  pr o hibiting t h e  g e og raphic 

t r an spo r tatio n o f  o il we st o f  Ot tawa , again , e v en tho ug h som e 

whol l y  in t r apr ovincial t r an sac tio n s  wo uld  b e  caug h t  by it . 

2 . 8 . i Th e impl ic atio n o f  t h e s e  l at te r  cas e s to the  d raft 

Tr ad e  Sec r e t s  Pro te c tio n  Ac t may s e em t o  be  t hat the f ed e r al 

g ov e r nm en t  c o u l d  c l aim it as b eing within their ex c l usiv e 

aut ho rity as b e ing " n e c e s sar il y inc id en tal " to t h e  e f fe c t iv e  

o pe r atio n o f  a fed e r al l y  r eg ul at e d  sc h em e  bas e d  upo n a fed e r al 
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po we r . Th e r e  ar e many ar gum en t s  aga i n s t  t hat pr o po s i t i o n . 

F i r s t l y , t he nat ur e o f  the s e  c ommod i t i e s ( g r a i n  i n  Kl as se n , o i l 

i n  Cal o i l , and lat e r  eg g s  i n  A . -G . Man . v .  Man i toba Egg and 

Po u l t ry As s o c i at i on ( 19 7 1 )  and p i gs i n  B u r n s  Food s v .  A . -G .  Man . 

( 1 9 75) ) i s  s uch t hat t h e y  ar e tang i bl e  i t ems wh i ch ac t ual l y  

" fl ow"  ac r o s s  pr ov i nc i al b o un d ar i e s . It i s  the  e x i st e n c e  o f  

t h i s " fl o w" that make s i t  r e l a t i v e l y  eas y fo r t h e  f ed e r al 

autho r i t y t o  ar gue , and fo r the  c o u r t s  t o  uph o l d , t h e  r eg ul at i o n  

o f  i n t r apr ov i nc i al t r an sac t i o n s o n  t h e  g ro und  that s uc h  

r e gulat i o n  was i nc i d e n tal t o  t h e  ma i n  o bj ec t o f  r eg ul at i ng 

i n te rpr ov i nc i al fl ow . " Tr ad e  s e c r e t s " , as d e f i n ed i n  the  d raft 

ac t ,  ar e arg uab l y  no t " c ommo d i t i e s " o f  t h e  same t ype . That i s , 

the  r eg ul at i o n  o f  them i n t r apr ov i nc i al l y  c o ul d  no t hampe r the 

f ed e r al gov e r nmen t ' s  at t empt to r eg ul ate f ed e r al l y b ecaus e  t h e r e  

exi st s n o  " fe d e r al fl ow" i n to wh i c h  t h e  " pr ov i nc i al fl ow"  can 

j o i n .  In  o th e r  wo r d s , i n  o rd e r  to c l a im the autho r i ty over 

t rad e  s e c r e t s on th i s  bas i s ,  the f e d e r al gov e r nm e n t  has t o  sho w  

t hat t h e  r eg ulat i o n  o f  t r ad e  s e c r e t s  i s  n e c e s sar i l y  i nc i d e n tal 

t o  a powe r ov e r  wh i c h t h e y hav e  und e n i ab l e aut h o r i t y .  Th i s  

l at te r , n ec e s sar y s tep i s  s ome t h i ng t h e y  can no t s how , bas ed o n  

the  ar gum e n t s  c o n ta i n ed i n  th i s  c hapt e r .  In add i t i o n , al tho ug h  

t r ad e  s ec r e t s  may " fl o w" ac r o s s  pr ov i nc i al bo undar i e s , they w i l l  

mo r e  than l i k e l y  " fl ow" b e twe en " r i g h t f ul own e r "  and 

" m i sappro pr iat e r " . The r e  i s  no n e ed fo r t r uc k s  o r  pi pe l i n e s 

wh i c h  wo u l d e n ta i l  the r equ i r em e n t  o f  i n te r pr ov i nc i al l i c en se s  

and t h e r e fo r e  f ed e r al aut ho r i ty. Th e r e  i s  al so l i t tl e  n e ed to 

" r eg ul at e " anyo ne ( s uc h as t r uc ke r s )  b e s i d e s t h e  " r i g ht f u l  
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o wn e r "  and t h e  " misappr opr ia t e r "  in t he t r an sac tio n . I n  o t h e r 

wo rd s ,  it i s  d if fic ul t  to s e e  how t h e  " mi sappropr iatio n o f  a 

t r ad e  secr e t "  could fit in to a f ed er al l y reg ulat ed sch em e . I t  

i s  e s s e n tial l y  private in nat u r e .  I s ug g e st that sho ul d  the  

f ed e r al g ov e r nm e n t  s e e k  c o s tit u tio nal aut ho rit y  in t hi s  ar ea , 

any arg umen t s  bas ed o n  Cal o il o r  Klas s e n  wo ul d b e  s e ak o ne s , o n  

the b asis o f  t h e  abo v e  c o un te r arg um e n t , tha t  " t rad e  s e c r e t s "  

ar e a " l e s s o bvio u s "  in t e r pr ovinc ial " c ommodit y" t han t ho se t hat 

hav e uph e l d  f e d e ral l eg isl atio n . I am s t r eng the n ed in this 

arg um e n t  by t he fac t  t hat t h e  ab ove " tang ibl e "  c ommoditie s had a 

r ead y n atio nal mar ke t .  " Whe n ev e r  a mar ke t  fo r a pr o d uc t  is 

natio nal {o r in t e rnatio nal ) in size , as oppo s ed t o  l oc al , t he r e  

is a s t r o ng arg um e n t  that e f f e c tiv e r eg ul atio n o f  t h e  mar k e t can 

o n  1 y b e  n at io n a 1 • • •  " {Hog g ( 1 9 7 7 ) , p • 2 7 2 )  • The a r g urn e n  t i s 

probab l y  bas ed o n  Par so n s , s upra .  Arg uab l y , t h e  mar ke t fo r a 

" t r ad e  s e c r e t "  {as d e fin ed b y  t h e  d ra f t  ac t )  wil l no t b e  

natio nal , ther e fo r e , the " st r o ng arg um e n t "  r e fe r r ed t o  in the  

above quo te , wil l no t have appl icatio n  to t his par tic ular  d ra f t 

l eg is l atio n . Al tho ug h m o s t  e v e r yo n e  k n o ws how to put g rain , 

o il , egg s  and pig s to g ood u s e , it i s  c o n c e ivab l e  t hat t he u s e  

o f  a " t r ad e  s e c re t "  may r equi r e an e l em en t  o f  e xpe r tise whic h 

wo uld r e s t r ic t  it s " mar ke t "  to a s e l e c t  f ew , th us r em oving it 

f r om the " natio nal " d omain . Al tho ug h a " mi sappr opr iato r "  may 

put t he " t r ad e  s ec r e t" o ut fo r natio n al u s e  at a time s ub s e q ue n t 

t o  the  misappr opr iatio n ,  I s t r o ng l y arg ue that the initial 

misappropr iatio n ( fo r  which t h e  d r a f t  l egislatio n  se e k s t o  

impo s e  l iabil ity )  i s  no t o ne that c an b e  l ab el l ed fo r a 
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" na t i o n a l  ma r ke t " . Th e r e fo r e , I wo u l d  s ug g e st  the f ed e r a l  

a utho r i ty wou l d  no t c apt u r e  c o n s tit utio n a l  compe t e n c y  o n  this 

po i n t . 

2 . 9 . i . I am e n c o u r ag ed in th i s  s t a n c e b y t h e  d ec isio n o f  

t h e  Supr eme Co ur t o f  Can ad a in Ma c Don a l d  v .  Va po u r  Can ad a 

( 1 9 7 6 ) . In tha t c a se , a s  i n  the  a rg um e n t  fo r fed e r a l  a ut ho r it y  

o v e r  t r ad e  s e c re t s  l eg i sl a tio n , t h e  o n l y  f ed e r al a s pe c t  which 

c o ul d  r e a l ly b e  c l a im ed fo r the  l aw wa s t h e  f a c t tha t i t  had 

appl i c a tio n  t h ro ug h o u t  Can ad a , " b u t  g en e r a l i t y o f  appl i c a t i o n  

ha s n ev e r  b e en s uf f i c ie n t  o f  it se l f t o  sh i ft a l aw d ea l ing wi th  

pr ope r t y a nd c iv i l  r i g h t s in a pr ovinc e  in to a f ed e r al h e ad o f  

po we r "  ( Ho g g  ( 1 9 7 7 ) , p .  2 74) . Th e Supr em e Co ur t o f  Can ad a , pe r 

La s kin C . J . g av e  j ust s uch  a r e s po n se whe n  t h e  a rg ument  wa s 

a d v a nc ed i n  Va po ur . The i s s ue i n  Va po ur  wa s t h e  v a l i dity o f  s .  

7 and pa r t i c ul a r l y ,  s .  7 ( e )  o f  t h e  Fed e r a l  Tr ad e Ma r ks Ac t 

(R.s.c., 1 9 7 0 ,  c .  T - 1 0 )  ( se e  Append ix D ) . The s ec t i o n  pr o h i b i 

t e d , a nd pr ovid ed a c iv il r em ed y  ( s .  5 3  o f  the  Tr ad e Ma r ks Ac t ) , 

fo r a n y  " ac t " o r  " b u sin e s s  pr a c t i c e "  wh i ch wa s " co n t r a r y  to 

h o n e s t  i nd us t r i a l  or  c omm e r c ia l  us ag e in  Ca n ad a " . ( Es s e n tia l l y ,  

t his is wha t t h e  pr o po s ed t r ad e  s ec r e t s  l egisl a t i o n  i s  a im ed a t  

i mpo sing l i a bil it y f o r . )  Th e Fed e r a l  Co u r t o f  Appe a l  ( ( 1 9 7 2] 

F . C .  1 145 ) uph e l d  t h e  l aw o n  t h e  b a s i s tha t a l aw l a ying d o wn a 

s e t  o f  g en e r a l  r ul e s  a s  to the c o nd uc t o f  b us i n e s sm en in the i r  

c ompe t e tive a ct i v i tie s i n  Can ad a  wa s wi t h i n  t h e  gen e r a l c a t eg o r y  

o f  t r ad e  and comme r c e . Th e Supr em e Co u r t  o f  Ca n ad a , pe r La s k i n  

C . J . , unan imo u s l y  r ev e r s ed t h i s d ecis i o n . 
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Th e pl a i n  f ac t  i s  tha t s .  7 ( e ) i s  n o t a r egul a t i o n , n o r i s  
i t  c o nc e r ned w i t h  the t r ad e  a s  a who l e  n o r wi t h  ge n e r a l  
t r ad e a n d  comm e r c e  • • • •  I d o  no t r e a d  s .  9 1 ( 2 )  ( tr ad e  a n d  
comme rc e )  a s  i n  i t s e l f aut ho r i z i ng fed e r a l l egi s l a t i o n  tha t 
m e r e l y  c re a te s  a st a tut o r y  t o r t , e n force a b l e b y  p r iv a te 
a c t i o n , a nd a ppl i c abl e , a s  h e r e , to the e n t i r e r a nge o f  
bus i n e s s r e l a t i o n sh i ps i n  a n y  a c t i v i ty ,  whe th e r the 
a c t i v i t y  b e  i t s e l f  wi t h i n  o r  b e yo nd f ed e r al l egis l a t i ve 
a ut h o r i ty .  I f  the r e  hav e b e e n  c a se s  wh i c h a ppe a r ed to go 
too f a r  i n  d im i n ua tio n  o f  t h e  f ed e r a l t r ad e  a nd c omme r c e 
po we r , a n  a f f i rm a t i v e  c o n c l us i o n  he r e  woul d , i n  m y  opi n io n , 
go even f ur t h e r  i n  t h e  o ppo s i t e d i r e c t i o n . 

Va po ur , p .  1 64 

2 . 1 0 . i  Wha t  La s k i n  C . J . i s  e s s e n tia l l y  s a yin g is tha t the  

c r e a tio n or  e x t e n s i o n  of  c iv i l c au s e s o f  a c t i o n  o f  a n  e s s en tial l y  

c o n t r a c tua l o r  t o r tious c ha r ac te r  is a m a t t e r within pr o pe r ty and  

c i v i l r i gh t s  i n  t he pr ov i nc e . I t  i s  m y  f e e l ing t ha t  t h e  s am e  

c omme n t s  a r e  a ppl ic ab l e  t o  the  pr opo s e d  t r ad e  s e c r e t s  l egis l a t i o n . 

Th e r e fo r e , I wo u l d  c o n c l ud e  t h a t  t h e  f ed e r al aut ho r i t y c o u l d  no t ,  

o n  a c o n st i tutio n a l  b a sis , h o pe t o  l egisl ate i n  th i s  a r e a o n  the  

ba s i s o f  t h e  tr ad e a nd c omme r c e  po we r as  it i s  an a r e a  who l l y  

wi thin the pr ovin c i a l  pur v i ew .  Fed e r a l l egis l a t i o n  wo ul d be a n  

i n fr i ngem e n t o n  provinc i al aut ho r i ty .  

2 . l l . i Ho wev e r , La s k i n C . J . in h i s j ud gm e n t  d i d s ugge s t  tha t 

t r ad e  and c omm e rc e  might h av e  b e en ava i l a bl e a s  a v a l i d  h e ad o f  

a utho r it y  if  t h e  l aw h a d  b e e n  pa r t  o f  a " r e gu l a to r y  s c hem e "  

a dm i n i ste r ed b y  a " fe d e r al l y  appo i n t ed a ge n c y . "  

Th e pr ov i sio n ( s .  7 ( e ) ) i s  n o t d ir ec te d  to t r ad e  b u t  to 
t he e th i c al c o nd uc t  of  pe r so n s  e ngaged in  t r ad e  or  i n  
b u s i n e s s , a nd i n  m y  v i ew ,  s uc h  a d e t a c h ed pr ov i s i o n 
c a nno t s u rv i v e  a l o n e  unco n n e c t ed to a gen e r al r egula to r y  
s c h eme to gov e rn t r ad i ng r e l a t i o n s  go i ng b e yo nd m e r e l y  
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l ocal c o n c er n . Ev e n  on the  foo t i ng of  b e i ng c o n c e r ned 
w i th pr actic e s  i n  the c o nd uc t  o f  t r ad e , i t s pr i vat e 
e n fo r c em e n t  b y  c iv i l  ac t i o n  g i v e s  i t  a l ocal cas t  b e c au s e  
i t  i s  a s  appl i c abl e i n  i t s  t e rm s  t o  l o c al o r  
i n trapr ovinc i al compet i to r s  as i t  i s  to c ompe t i to r s i n  
i n t e r pr ovinc i al t r ad e . 

Vapo u r , p .  1 6 5 , emphas i s  ad d ed . 

2 . 1 2 . i In  te r m s  o f  wha t  h e  sai d , Las k i n  C . J . c o u l d  j us t  as 

we l l  h av e  b e e n  r e f e r r i ng to the d ra f t  t r ad e  s ec r e t s  l eg i s l at i o n  

for  i t  too r eg ul ate s the  " e th i c al c o nd uc t  o f  pe r so n s  • • •  " and 

prov i d e s  fo r c i v i l  r em ed i e s  i n  t h e  ev e n t o f  a b r e ach . Fo r t h e  

m o s t  par t ,  h i s wo rd s suppo r t  m y  arg um e n t  that the t ype o f  ac t i v i t y 

t h e  d ra f t  l eg i s l at i o n  i s  d i r e c t ed to i s  wi t h i n  pr ov i n c i al pu rv i ew .  

Ho wev e r , t h e  s ug g e st i o n  that t h e  fed e r al g ov e r nm e n t  may hav e  

j ur i sd i c t i o n  as par t o f  a " r eg ulato r y  s c h em e "  i s  ups e t t i ng .  Hi s 

Lo rd sh i p  d id no t d e f i n e " reg u l ato r y  s c hem e " , n o r d i d he e x pl ai n  

wh y i t s e x i s t e nc e  wo uld sat i s f y  t h e  g e n e r al t r ad e  and c omm e r c e 

powe r .  Th e r e  i s  no bas i s fo r the s ug g e s t i o n  i n  pr ev i o us c as e  l aw 

and i nd e ed , t h e r e  have b e e n  case s wh e r e  f ed e r al s tat u te s c r eat i ng 

" r eg ul ato r y  s c hem e s "  adm i n i s t e r ed by f e d e r al l y  appo i n ted agen c i e s  

we r e  d e c l ar ed uncon s t i t u t i o nal ( fo r  e x ampl e ,  A . -G .  Can . v .  A . -G .  

Al ta . ( In s u r anc e )  ( 1 9 1 6 ) , s upr a; Re Bo ard o f  Commerc e ( 1 9 2 2 ) , 

s upra; R. v .  Eas t e r n  Te rm i nal El evato r Co . ( 1 9 26) , s upr a .  The s e  

l at t e r c as e s were , howev e r , d ec i d ed by t h e  " r e st r i c t i v e "  P r i v y  

Co unc i l  and no t t h e  mo r e  " expan s i v e" Supr eme Co ur t o f  Canada . 

Th e r e fo r e , i t  i s  po ss i bl e  t hat Las k i n  C . J . ' s  c omme n t i n  Vapo u r  may 

e v o l v e  i n to a n e w  u s e  fo r the  fed e r al , " ge n e ral "  t rad e  and 

c omme rce po we r , one t hat t h e  f ed e r al g ov e r nm e n t may u s e  t o  b r i ng 

t r ade se c r e t s l eg i sl at i o n  wi t h i n  the i r  pur v i ew .  Th i s  i s  
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espec i al l y t r ue i n  l i g h t  o f  t he fac t  t hat t he o r i g i nat i ng dispu te 

i n  Vapo ur  c o n c er ned a c o n t r ac t ; f un d amen tal l y  wi th i n  the 

prov i nc i al d omai n .  I f  Las k i n  C . J . c o ul d  s uggest t hat a 

" reg ul ato r y  sc heme" wo ul d b r i ng s uc h  a f un d amen tal l y  pr ov i n c i al 

c o ncept i n to t he fed er al t r ad e  an d c ommerce pu rview-- i t i s  far 

eas i er to sug g est that the sit uat i o n  o ut l i ned i n  the d raft 

l eg i s l atio n ( spec i f i c al l y ,  an ab sence o f  c o n t r ac t ) c oul d be caug h t  

b y  a fed eral reg ul ato r y  s c heme . The fac t that it i s  f un d amen tal l y  

to r t  l aw may n o t save it i f  i t  may have no t been eno ug h  to save 

the c o n t r ac t  i n  Vapo u r . 

2 . 1 3 . i Las k i n  C . J . sa i d  i n  Vapo ur , s upra , t hat s .  7 ( a )  

t h r o ug h  ( d )  o f  t h e  fed eral Tr ad e  Mar ks Ac t were no t val i d  und er 

the t r ade and c ommerce po wer becau se to h o l d  so wo u l d  res ul t  i n  a 

c l ear i nvas i o n  o f  prov i n c i al j ur i sd i c t i o n . Ho wever , they wer e  

uphel d a s  r o und i ng o ut r eg ulato r y  schemes presc r i bed b y  t h e  

fed e r al Par l iamen t  i n  the ex er c i se o f  i t s l eg i sl ative po wer with 

respec t to paten t s , c opyr ig h t s , t r ad e  mar k s  and t r ade n ames . I f  

s .  7 ( e) -�" d o  an y ac t o r  ad opt an y o ther b usiness pr ac tic e c o n t r ar y  

t o  ho nest ind u s t r i al o r  c ommerc i al usage i n  Canad a" - -c o u l d  be so 

l im i ted , i t ,  t o o , wo ul d s tand on the same bas i s but Las kin C . J . 

c o u l d  not see i t  as be i ng s o  l im i ted and t here fo r e , s t r uc k  i t  d o wn 

as bei ng ul tra v i r es the fed er al Par l iamen t .  In o ther wo rd s , 

sect i o n s  7 ( a) t h ro ugh 7 ( d )  c o u l d  o perate as being " neces sar i l y 

i nc i d en tal " to  the fed er al po wer o ver paten ts , copyr i g h t s , trad e  

mar k s  and t r ad e  n ames , b u t  o nce t he s ub j ec t  mat ter s c over i ng t hese 

areas had b een d i st r i b uted over sec t i o n s  7 ( a) thr o ug h  ( d ) , the r e  
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was n o  f ed eral s ub j e c t  mat t e r l e ft fo r s .  7 ( e )  to r eg ulate . I t  

was , t h e r e f o re , d ir ectl y aim ed a t  r eg ul ating pr ope r ty and c iv i l  

r ig h t s, an ar e a  ove r  wh i ch t h e  f ede r a l  g o ve r nmen t has n o  

autho rity , and s o  s t r uc k  d own . 

2 . 14. i Th e c as e s whic h l at e r j ud i c ial l y  c o n sid e r ed Las kin , 

C . J . ' s  d ec i sio n in Vapo u r  hav e b e e n  c o n f using to say the l east . 

B u r nab y  Mac h i n e  and Mil l  Eq uipm e n t  Ltd . v . Be rg l und  Ind us t r i al 

Suppl y Co . Ltd . ( 1 9 8 2 ) , a dec isio n o f  t h e  Fed e r al Co ur t , Tr ial 

Di v i s i o n , h e l d  t hat t h e  Supr eme Co u r t  o f  Can ada d id no t ab s o lu t e l y 

s t r i ke do wn s .  7 ( e) as b e ing ul t r a  vir e s  t h e  f ed e r al Par l i am e n t .  

That i s ,  i t  was s t r uc k  d o wn o n  t he fact s o f  Vapo ur  o n l y  and was 

t h e r e  fo r e , h e l d  to appl y i n  B u r n aby Mac h i n e . On t h e  o t h e r  hand , 

Seik o T im e  Canad a  Ltd . v .  Co n s um e r s  Dis t r i b u ting Co . Ltd . ( 1 9 8 0 ) , 

a dec i sio n o f  t h e  Ontar io Supr em e Co u r t  h e l d  that the Supr em e 

Co ur t o f  Canada had s t r uc k  d o wn t h e  e n t i re s .  7 o f  t h e  Tr ad e  Mar k s  

Ac t as b e ing ul t r a  vir e s  t h e  f ed e r al Par l i ament . Mo t e l n I n c . v .  

No . 6 Mo te l Ltd .  ( 1 9 8 1 ) , ano t h e r d ec isio n o f  t h e  Fed e r al Co u r t , 

Tr ial Divisio n ,  h e l d 7 ( b )  to  be  u l t r a  vir e s  t he f ed e r al Par l i amen t 

b ec au s e  it c o u l d  no t po s sib l y  b e  said to r o und o f f  fed e r al 

l egis l atio n  wit h  r e s pe c t  to t r ad e  mar ks . 

2 . 15 . i In  o th e r  wo rd s ,  the  l owe r c o u r t s  in Canad a ar e having 

a g r eat d eal o f  t ro ub l e  in t e r pr e t ing and appl ying Vapo u r . I c o ul d  

find no r h ym e  o r  r easo n to the dec i sio n s . Som e  uph e l d  fed e r al 

r eg ulato r y  sc h eme s e nc r o ac hing o n  pr ov i ncial pu rview o n  t h e  basi s 

o f  Vapo u r . Som e  d ec i sio n s  s t r uc k  d own fed e r al r eg ul ato r y  s c hem e s  
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e nc r o ac hing on pr ovincial puview on t h e  basis o f  t h e  sam e  case . 

In o th e r wo r d s, t h e  l owe r c o u r ts ar e e it he r r e l uc tan t to al l ow 

e xpan sive f ed e r al po we r o n  t h e  basis o f  a r eg ulato r y  s c h em e , o r  

e l s e  the y d o  no t ful l y  und e r stand what a " fed e r al r eg ul at o r y  

s c h em e "  is . On an anal ysis o f  t r aditio n al c o n s tit utio nal l aw ,  

e spe c ial l y  in l ig h t  o f  the  fac t that Las kin C . J . saw fit to l eav e 

un ex plain ed t h e  d e finitio n o f  a " f ed e r al l y r eg ulat ed s c h em e " , I 

wo ul d s us pe c t that the c o u r t s  ar e b o th r eluc tan t to appl y and d o  

no t und e r s tand t h e  c o nc ept o f  a " f ed e r al l y r eg ul a t ed s c h em e "  and 

th e r e fo r e  ar e f l o und e r ing . 

2 . 1 6 . i  Ho wev e r , I wo u l d  s ug g e s t  tha t  a mo r e  d e finitiv e 

an s we r  wit h  r e spec t  t o  Las kin C . J . ' s  s ug g e s tio n o f  a " r eg ulato r y  

sc hem e administ e r ed by a fed e ral o f ficial o r  ag e n c y" has c om e  f r om 

t h e  Supr eme Co ur t o f  Canada it s e l f . The t r uth o f  t h e  mat t e r  is , 

as s ug g e s t ed by r ec en t  case s , Domin io n Sto r e s Ltd . v .  The Que e n  

( 1 97 9 )  and Labat t B r e we r ie s  o f  Canada Ltd . v .  A . -G .  Can . ( 1 9 7 9 )  

and by J . C .  Mac Ph e r so n  i n  his ar tic l e  " Ec o nomic Reg ul atio n and the 

British No r th Ame r ican Ac t "  ( 1 9 8 0 - 8 1 ) , t hat Laskin C . J . ' s  

" s ug g e st io n "  has n ev e r  r eal l y  f l own . In the fir st  pl ac e , f e d e r al 

c o unc e l  r ar e l y  arg ue t h e  f ac t  t hat t h e  f ed e r al g ov e r nmen t may b e  

ab l e  to l eg is l at e  in a pr ovin c ial ar e a  b y  vir t ue o f  a r eg u l ato r y  

s c h eme autho r i z ed by the f ed e r al " g e n e r al "  t r ad e  and c omm e rc e  

po we r . Co un s e l  d id no t arg ue it in Domin io n Sto r e s , ( 1 97 9 ) , 

s upra ; the y  d id in C . N . Tr an s po r t  v .  Al ta . Pr ov . Ct . ( 1 9 8 2 ) , 

in f r a .  I n  the s e c o nd pl ac e , t h e  maj o rit y o f  t h e  Supr eme Co ur t o f  

Can ada s e em to b e  r ev e r ting to t h e  r e s t r ic tive appro ac h  in t e rms 
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o f  t he sc ope o f  t h e  f ed e r al " g e n e r al "  t r ad e  and c omme r c e  po we r 

that was ev i d e n c ed by t h e  Pr i v y  Counc i l . Ind e ed , Es t e y J . 's 

maj o r i t y d ec i s i o n  i n  Dom i n i o n  St o r e s  i g no r ed mo r e  r ec en t  d ec i sio n s  

o f  t h e  Supreme Co ur t o f  Canad a ( Kl as s e n , s upra ,  Cal o i l , s upra and 

was i n st e ad base d  o n  ear l i e r  d ec i s i o n s  o f  the  Pr i v y  Co unc i l  

( Par so n s , s up r a) ev e n  tho ug h th e pr in c i pl e s o f  t h e  c as e s stand at 

o d d s  wi t h  e ac h  o t he r . The mo r e  r ec e n t  case s al l o wed f ed e ral 

e n c r o ac hm e n t  i nto pr o v i n c i al pu rv i ew whe n  i t  was n e c e s sar i l y  

i nc id e n tal to t h e  i n t eg r i ty and e f f i c i en t  manag em e n t o f  a f ed e r al 

pi e c e  o f  l eg i s l at i o n ; t h e  o l d e r c as e s c ompl e te l y  d i sal l owe d  i t . 

By cho o s i ng to fo l l ow t h e  o l d e r  case s ,  Es t e y  J .  s ug g e st s that t h e  

c u r r e n t  t r e nd o f  t h e  maj o r i t y o f  t h e  Supr em e Co u r t  o f  Canad a i s  t o  

d i sal l o w f ed e r al e nc r o ac hm en t  bas ed o n  t h e  f ed e r al " g e n e r al "  t r ad e  

and comm e r c e  po we r i n  th e pr ov i n c i al sph e r e , e v e n  wh e n  i t  appear s 

t o  b e  n e c e s sar i l y i nc i d en tal . It wo u l d  s e em , t he n , t hat o n l y  fo r 

a sho r t  pe r i od o f  t i me ( d ur i ng t h e  e r a o f  Klas se n , s upra , and 

Cal o i l , s up r a) was t h e  Supr eme Co ur t o f  Canad a w i l l i ng to b ro ad en 

t h e  sc ope o f  t h e  f ed e r al " g en e r al "  t r ad e  and c omm e r c e  po we r . 

Ind e e d ,  Las k i n C . J . s t i l l  i s . As J . C .  Mac Ph e r so n  says at pag e 1 8 9  

t o  1 9 0  o f  h i s ar t i cl e  ( 1 9 8 0 - 8 1 ) , the  fac t 

sho u l d com e as n o  s u r pr i se to tho se fam i l iar wi th  Las k i n  
C . J . ' s  ac ad em i c  and j ud i c i al wr i t i ng s . Al o n e  o n  t h e  c o u r t  h e  
take s the po s i t i o n  that the t r ad e  and comm e r c e  po we r g i v e s  
t h e  f ed e r al g ov e r nm e n t  s we ep i ng po we r s  ov e r  man y fac e t s  o f  
t h e  Canad i an e c o nomy . Fo r Las k i n C . J . , i f  t h e  ac t i v i t y i n  
que s t i o n i s  e c o n om i c  i n  nat u r e  and impo rtan t to t h e  c o un t r y  
a s  a who l e ,  i n  e i th e r a g eo g raph i c  o r  qual i tat i v e  s e n se , the n 
t h e  f ed e r al g ov e r nm e n t  sho u l d  h ave t he po we r to r eg ulate i t .  
He i s  qu i te pr e pared to expand t h e  s e c o nd b r anch o f  Par so n s  
( the " g e n e ral "  t rad e  and comm e r c e  po we r )  to ac c ommod ate this 
r e s ul t . 
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2 . 1 7 . i The maj o r i ty o f  the Sup r eme Co u r t o f  Canad a ,  h o wever , 

a re no t pr epar ed t o  g o  as far as Las k i n  C . J . , at l east  t hey hav e  

n o t d one s o  t h u s  far . The maj o r i t y o f  t he c ou r t emphas i ze s  t he 

n eed fo r j ud i c i al res t ra i n t  i n  t he i n terpretat i o n  o f  s .  9 1 ( 2 )  

( reg u l at i o n  o f  t r ad e  and c ommer c e) l es t  p r o v i n c i al jur i sd i c t i o n  b e  

ser i o u s l y  t r uncated . Ther e fo r e ,  i n  t e rm s  o f  " ec o n om i c "  

l eg i s l at i o n  ( wh i c h  the d raft l eg i sl at i o n  i s  o f  a t ype) , the 

maj o r i ty o f  t he Supr eme Co ur t o f  Canada seem unwi l l i ng to g i ve t he 

fed eral g overnmen t  any ex pan s i ve po we r s wh i c h wo ul d al l ow an y 

enc roac hmen t i n to pr o v i nc i al p u rv i ew .  Al t ho ugh Dom i n i o n  Sto res , 

s upr a ,  and Labat t ' s ,  s upra ,  wer e d ec i d ed o n  c ommo d i t y s tand ard  

c o n t r o l  i s s ues , i t  i s  my feel i ng that the at t i t ud e  o f  the Supr eme 

Co ur t o f  Canada wo u l d  r ema i n  the same s h o u l d  t he d raf t t r ad e  

sec ret s l eg i sl at i o n  b e  c hal l enged . That i s ,  they wo ul d put i t  

wi t h i n  pr ov i nc i al p u rv i ew .  I am enc o ur ag ed i n  t h i s s ug gest i o n  b y  

the fo l l owi ng: 

The star t l i ng , b ut seem i ng l y  i nev i tab l e ,  d oc t r i nal c o nc l us i o n  
t o  be d rawn f r om Es tey J ' s  j ud gm e n t i n  Labat t ,  par t i c ul ar l y  
when c o upl ed wi t h  Dom i n i o n  Sto r e s , i s  t hat the sec o nd b r an c h  
o f  the Par so n s  d ef i n i t i o n  o f  t h e  g en e r al t r ad e  and commer c e  
po wer i s  a badl y  end anger ed spe c i es . I nd eed i t  may wel l be 
ex t i n c t. 

J . C .  Mac Pher so n ( 1 9 8 0 -8 1 ) , p .  1 9 1 ) 

2 . 1 8 . i In  c o nc l us i o n , therefo r e , I wo ul d s ug g e st that the 

d ra f t  l eg i s lat i on wo u l d  fal l s q uar el y wi t h i n  pr ov i n c i al p u rv i ew 

wi th no v i s i b l e  o ppo s i t i o n  f r om the fed er al t r ad e  and c ommer c e  

po wer unles s , i n  t he f ut ure , Las k i n  C . J . i s  ab le t o  per suade t h e  
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maj o rity o f  the Su pr em e Co ur t o f  Can ada to ac c ept his view . 

Vapo ur was d ec id ed in 19 7 7 . His l o rd ship has , t o  m y  k n o wl ed g e ,  as 

ye t b e en un s uc c e s s f ul in t his bid . His in t e r pr e tat io n may g e t 

r emain a th r eat , b u t  o n  the  basis o f  t h e  c as e s ,  I b e l ie v e  that it 

is no t a s e r io u s o n e . 

2 . 19 . i  The Al b e r ta Co ur t o f  Appeal , as evid e nc ed in Canad ian 

Natio nal Tran s por tatio n Ltd . and Canadian Natio nal Rail way c ompan y 

v .  Al b e r ta Pr ovin c ial Co ur t and A . -G .  Can . ( 1 9 8 2 ) s e em s  to ag r e e  

with m e . In that c as e , t h e  appl ic an t s  we r e  c har g ed und e r  s .  

3 2 ( 1) ( c ) o f  t he f ed e r al Combine s I nv e s tigatio n  Ac t ( R . S . C .  1 9 7 0 , 

c .  C - 2 3) with c o n spiring to pr ev e n t  o r  l e s se n  compe titio n in the 

in t e rpr ovincial t r an s po r tatio n o f  g e n e r al m e r c handis e . Th e 

f e d e ral Ac t was uph e l d  und e r  th e fed e r al c riminal l aw po we r ( s .  

9 1 ( 27) o f  t h e  Co n s tit utio n  Ac t ,  1 8 6 7 ) , b u t  t h e  d e cisio n  o f  t h e  

Al b e r ta Cour t o f  Appeal in t e rm s o f  t h e  f e d e r al t r ad e  and comme r c e  

po we r , I f e e l , wo u l d  b e  as appl ic abl e to a f ed e r al att empt to 

r eg ul ate in the t r ad e  s e c r e t s ar ea as it was t o  the  fed e r al 

a t t empt in the ab ov e case . The Co ur t d ec id ed t hat t h e  val idity o f  

t h e  Ac t in que stio n  c o u l d n o t b e  suppo r te d  und e r the  fed e ral po we r 

to r eg ulate t r ad e  and c omme rc e b ecause the Ac t was no t dir ec t l y  

c o n c e r ned with the r eg ul atio n o f  t r ad e  and comm e r c e  g en e ral l y  o n  a 

natio nal l ev e l , b ut m e r e l y  with the s uppr e s sio n o f  " harm f ul and 

iniquito us c omme r c ial pr ac tic e s "  ( CN Tr an s po r t ( 1 9 8 2 ) at p .  69 8 ) .  

Wh e n  viewe d  f r om it s c o mm e r c ial aspe c t as a r eg ul ato r y  s c hem e , t h e  

Ac t was l egislatio n  in r e l atio n  to pr ope r t y and c iv il r ight s , and 

as suc h  wo u l d  fal l within pr ovin c ial j ur isd ic tio n und e r  s .  9 2 ( 1 3 ) , 
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i f  it  we r e  no t s uppo r t ed by t h e  c r i mi n al l aw po we r . 

2 . 2 0 . i On the bas i s o f  th i s  d ec i s i o n  the n , I wo u l d s ugge s t  

t hat t h e  Al b e r ta Co ur t o f  Appeal wo u l d  f i nd t h e  propo s ed t r ad e  

s e c r e t s  l eg i sl at i o n to b e  wi th i n  t h e  pr ov i n c i al pu r v i e w .  Fi r st l y ,  

i t , to o ,  s e e k s  to s uppr e s s harmf ul and d i sho n e s t  c omme r c i al 

pr ac t i c e s and seco nd l y , i t  c an n o t b e  c harac te r ize d  as c r im i nal 

l aw .  I t  d o e s  no t c o n ta i n  any o f  t h e  c r im i nal law " t rapp i ng s " 

( d i sc us s ed i n  Par t  i i i  o f  th i s  Chapt e r )  r e qu i r ed to categ o r ize i t  

as c r i m i nal l aw .  Th e r e fo r e , t h e  o b s tac l e  pr ev en t i ng the  Al b e r ta 

Co u r t  o f  Appeal f r om pl ac i ng the mat t e r i n  i s s ue i n  the abo v e  c as e  

wi t h i n  t h e  pr ov i nc i al r ealm ( t he fac t  t hat i t  was h e l d  to b e  

c r im i nal l aw )  wo ul d no t e x i st i n  a d i spu t e  o v e r t h e  pr opo s e d  t r ad e  

s ec r e t s  l eg i s l at i o n . Th e Al b e r ta Co ur t o f  Appeal wo ul d probab l y  

ho l d  the  pr opo s e d  l eg i s l at i o n , a s  d raf t e d , t o  b e  wi th i n  pr ov i n c i al 

purv i ew .  

2 . 2 l . i Al tho ug h the y  s ug g e st e d  that the fed e ral g ov e r nm e n t  

may have g a i n ed a fo o th o l d  i f  t h e  l eg i s l at i o n i n  q ue s t i o n  ( and 

pe r haps f e d e r al l eg i sl at i o n  i n  t h e  ar ea o f  t rad e  s e c r e t s , i f  t h e  

anal og y may b e  d rawn )  had d i r ec tl y  c o nc e r n ed t h e  r eg ulat i o n  o f  

t r ad e  and comme r c e  g en e ral l y  o n  a nat i o nal l ev e l , the  c o u r t s e e m ed 

r e l uc tant to ac t ual l y  f i nd so and l e f t  i t  at a m e r e  s ug g e s t i o n . 

Th e Co ur t d i d no t d e f i n e a s i t uat i o n  wh e r e  fed e r al l eg i s l at i o n  may 

" d i r ec t l y  c o nc e rn t h e  r eg ulat i o n  o f  t r ad e  and c omme rc e g e n e r al l y  

o n  a nat i o nal l ev e l " sav e to say that a r eg ul ato r y  sc hem e 

i n f r i ng i ng the pr ov i nc i al r e alm m u s t  b e  j u s t i f i ab l e  und e r  a 
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f ed e r a l h e ad o f  po we r , which is wha t  Va po ur s a id , so the  Al b e r t a  

co ·u r t o f  Appe a l  did no t a t tempt t o  d e fin e " r eg ul a to r y  s c h em e "  pa s t  

t h e  " d e finitio n "  g iv e n  i t  b y  La s kin , c .  J .  Wha t t h e y  s e em ed t o  b e  

d oing wa s m e r e l y  pa ying " l ip s e r vic e "  t o  La s kin C . J . 's s ug g e stio n 

in Va pour b ut de finitiv e l y  c oming d own o n  the  sid e o f  Es t e y , J .  in 

Dominio n Sto r es . Th a t  is , a l tho ug h  the r e  m a y  e xist a " do o r "  to  

which t he f ede r a l  g ov e r nmen t may l egisl a t e o n  a r eg ul a to r y b a si s 

with r e spe c t  to provincia l  m a t te r s , o n  a g en e r a l t r a d e  and 

c omme r c e  b a s e, th e " d o o r "  ha s no t ye t b e e n  o pe n ed . It is m y  

s ug g e s tio n , a s  it i s  J . C .  Ma c Ph e r so n's , tha t the " do o r "  wil l  n ev e r  

b e  o pe n ed .  The no tio n  o f  a " r eg ul a to r y  s c h em e "  adminis t e r ed b y  a 

fed e r a l l y a ppo in te d  o f fic ia l o r  ag e n c y  is t o o  v ag ue to b e  

impl eme n t ed b y  t h e  c o ur t s  in a n y  r e a l  way . I wo u l d  s ug g e st  t h a t 

it c o ul d no t b e  impl em e n te d  by t h e  fed e r a l  Pa r l iam e n t  to g ain 

a ut ho rity in an a r e a  g ov e rning t h e  b e h avio r o f  ind ivid u a l s wit h  

r e s pe c t  t o  e a c h  o the r ' s t r a d  e s e c  r e  t s • Th e r e  f o r e  , the  fed  er  a 1 

t r ad e  a nd c omm e r c e  po we r d o e s  no t po s e  a c o n s tit u tio n a l  t h r e a t  t o  

v a l id pr ovin c ia l l egisl a tio n in t h e  t r ad e  s e c r e t s  a r ea . 

ii ) Pr e amb l e o f  s .  9 1 - - PEAC E ,  ORDER AND GOOD GOVERNMENT 

2 . l . ii Th e o pe ning wo rd s o f  s .  9 1 , Co n s tit utio n  Ac t ,  1 8 6 7 , 

c o n f e r  o n  t h e  f ed e r a l Pa r l iame n t  t he po we r : 

to  mak e  l aws fo r the pe a c e ,  o rd e r and g ood g ov e r nm e n t  o f  
Can ad a , in r e l a tio n  to a l l  ma t t e r s no t c oming wit hin t h e  
c l a s s e s o f  s ub j e c t s  b y  this Ac t a s sig ned ex c l usiv e l y  t o  
t h e  Legis l a t ur e s o f  the pr ovinc e s . 
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Th i s  powe r , g ener a l l y  c o n s i d e r ed t o  be  r e s i d ua r y in  i t s  r e l a t i o n

s h i p to t h e  p r ov i nc i al h e ad s  o f  po we r , w i l l  h e r e i na f t e r b e  

r e fe r r ed to a s  t h e  p . o . g . g . po we r . Ul t im a te l y  the n , a n y  " ma tt e r "  

wh i c h d o e s  no t f a l l wi t h i n  o n e  o f  t h e  e n um e r a t ed p r ov i nc i a l h e a d s 

o f  po we r wi l l  go to the j ur i sd i c t i o n o f  t h e  fed e r a l  Pa r l i am e n t  o n  

t h e  ba s i s o f  p . o . g . g . Arg uab l y , t h e  d r a f t t r ad e  s e c r e t s  

l eg i sl a t i o n  i s  n o t o f  th i s  t yp e  s i n c e  i t  i s  m y  b el i e f  t h a t the 

d r a f t l eg i s l a t i o n  f a l l s  s q ua r e l y  w i t h i n  s .  9 2 ( 3 ) ( pr o pe r t y a nd 

c iv i l  r i g h t s  i n  the  pr ov i nc e s )  a nd p r o v i nc i a l pu r v i e w .  Ho wev e r , 

i t  i s  i nd e ed t he pr a c t i c e  o f  t h e  f ed e r a l Pa r l i am e n t to a rg ue t h e  

p . o . g . g .  powe r i n  c o n st i t ut i o n a l  c a se s . Mo st o ft e n  i t  i s  pl e a d ed 

in  c omb i na t i on wi th the  t r ad e  a nd c omm e r c e  po we r . In f ac t , t h e  

m a j o r i t y o f  t h e  c a s e s d i sc us s e d  i n  the s e c t i o n  o n  the t r ad e  and  

c omme r c e  po we r a l so a rg ued p . o . g . g . a nd t h e  l a t t e r  a rg um e n t  p r ov ed 

no mo r e  s uc c e s s f ul tha n  the f i r st .  In o th e r wo rd s , s .  9 2 ( 1 3 ) ha s 

mo r e  o f t e n  t h a n  no t b e en s uc c e s s f ul a s  a m e c h a n i sm g r an t i ng 

j u r i sd i c t i o n  ov e r  a d i spu t e d  " m a t t e r "  to the p r o v i nc e s  r a th e r tha n  

t o  t he f ed e r a l  Pa r l i am e n t  und e r  e i t h e r  s .  9 1 ( 2 ) o r  the p . o . g . g .  

po we r . Th a t  i s ,  t h e  h i s to ry o f  t h e  p . o . g . g . po we r c l o se l y  

pa r al l e l s  t ha t o f  t he f ed e r al t r ad e  a nd c omme r c e  po we r so sho r t  

o r d e r  c an b e  m a d e o f  i t  i n  th i s r epo r t .  

2 . 2 . i i  Th e j ud i c i a l  i n te r pr e ta t i o n  o f  t h e  p . o . g . g . po we r ha s 

v a r i ed ov e r  the ye a r s , a nd i s  s t i l l  f a r  f r om se t tl ed .  On a pe r us a l  

o f  the  c a se s , t h e  co u r t h a s  n o t ye t c om e  t o  a f i rm d e c i s i o n  a s  t o  

wha t  s e t o f  c i r c um s t a n c e s  w i l l  t r i g g e r  t h e  e f fe c t i v e  o pe r a t i o n  o f  

t h e  p . o . g . g . powe r . Th e r e fo r e , i n  t e r m s  o f  the  d r a ft t r ad e  
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s e c r e t s  l egisl a tio n , e ac h  o f  t h e  " te st s " e n uncia t ed by t h e  c o ur t s  

wil l  b e  c an v a s s e d  a s  t o  it s a b i l ity t o  b ring the d r a ft l eg isl a tio n 

wit hin f ed er a l p u rview . This disc u s sio n is n e c e s s a r y  a s  it pr ove s 

to b e  impo s sib l e  t o  pr e d ic t  whic h " te s t "  the c o u r t s  wil l  a ppl y in 

a giv e n  c a s e . The te s t s  h av e  b e e n  c o nve nien t l y , a nd a b l y , 

c o nd en s e d  to b a sic a l l y  t h r e e  in n um be r  b y  P . W .  Ho gg  in 

Co n stit utio n a l  La w o f  Ca n ad a ( 1 9 7 7 ) . Hi s fo rm a t  fo r disc us sio n in 

t his a r ea w i l l  b e  c l o s e l y  fo l l o wed by t his r e po r t .  

2. 3 . ii The fir s t  " te st "  put fo r th by Ho gg is the  " g a p" te s t .  

Tha t is , the f un c tio n o f  t he p. o . g . g . po we r is t o  fil l " g a p s " in 

t h e  sc hem e of t h e  d is t rib utio n  o f  po we r s .  �e t e st  ha s b e e n  

a ppl ied to g iv e  t h e  f ed er a l Pa r l iame n t  t he po we r t o  e n t e r  in t o  

t r e a tie s ( Re Reg ul a tio n and Con t r o l  o f  Radio Comm unic a tio n s  in 

C a n ad a ( Th e  Ra dio Re f e r enc e ( 1 9 3 2 ) ) ,  a n d  to uph o l d  the v a l id it y  o f  

f ed e r al l egisl a tio n a t t empting to g ua r an te e  the equal s ta t us o f  

Fr enc h and  Eng l ish in the in s tit utio n s  o f  t h e  Pa r l iam e n t  a nd 

g ov e r nm e n t  o f  Ca n ad a ( Jo n e s  v. A . -G .  N . B .  ( 1 9 74) . I t  is m y  

s ug g e s tion t ha t  t h e  ma t t e r  with whic h t h e  d r a f t l egisl a tio n  d e a l s  

is no t o ne tha t c an b e  d e fin e d  a s  n o t a l r e a d y  c oming within o ne o f  

t he e n um e r a t ed he ad s  o f  po we r. Tha t is , p . o . g . g .  fil l s  t h e  " g a p" 

wh e r e  the  m a t te r is no t a l r ea d y  c ov e r ed by o ne l ev e l  o r  ano the r . 

As a rg ued , s .  9 2 ( 1 3 ) c ov e r s  this a r e a  o f  c o nc e r n , t h e r e fo r e , t h e  

" ga p "  t e st  ha s no a ppl ic a tio n he r e .  I n  fa c t ,  t h e  " g a p "  te st  ha s 

o n l y  b e en e n uncia t ed by t h e  c o ur t s  in a few , uniq ue c a s e s  wh e r e  

the Co n s tit utio n Ac t ,  1 8 6 7 ,  g iv e s  a n  inc om pl e t e  a s sig nm e n t  o f  

po we r . As s ug g e s t ed , t his i s  no t f e l t t o  b e  t h e  c a se in t h e  t r ad e  
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s e c r e t s  a r e a . 

2 . 4. ii Th e se c o nd t e s t ,  a ppl ie d  more o ft en by the c o u r t s, is 

tha t o f  " na tio n a l  d imen sion s " ,  a ph r a s e c o in ed b y  the Pr iv y  

Co uncil i n  Rus s e l l  v .  Th e Que e n  ( 1 8 8 2 ) , n o w  t e rmed t h e  " Ca n ad a 

Tempe r a nc e "  t e s t  by t h e  Supr eme Co ur t o f  Can ad a . Rus s e l l ,  s upr a ,  

did no t e x plain the c ir c ums t a nc e s  und e r  whic h t h e  p . o . g . g . po we r 

wo ul d pr ev ail ; A . -G .  On t .  v .  A . G .  Ca n .  ( Lo c a l Pr o hibitio n )  ( 1 8 9 6 ) 

d id : " • • •  g r e a t c a utio n mus t  b e  o b s e rv ed in dis ting uishing b e t we e n  

that whic h i s  lo c a l o r  provinc ia l  and  tha t whic h ha s c e a se d  to b e  

me r e l y  l o c al o r  p r ovincia l ,  a nd ha s b e c o me a ma t te r  o f  n a tion a l  

c o nc e r n, in s uc h  s e n se a s  t o  b ring it within the j ur isdic tio n o f  

t h e  Pa r l ia me n t o f  Can ad a "  ( a t p .  3 6 1 ) . I r o n ic al l y, a l t ho ug h  t h e  

l a t te r c a se e x pl ain e d  t h e  fo r me r , t h e  t wo we r e  d ec id ed 

dif f e r en t l y. Rus s e l l  uph e l d  fed e r al l eg is l a tio n in the te mpe r an c e  

a r e a  o n  t h e  ba si s  o f  t he p . o . g . g . po we r . Lo c a l  Pro hibitio n uphe l d  

pr ovin c ial l egisl a tio n in the same a r e a  o n  the b a si s  o f  s .  9 2 ( 1 3 ) . 

The t wo c a se s  a r e  dif fic ul t  to r ec o n c il e a nd c a u s ed c o n f usio n in 

t heir d a y . Th e r e s ul t wa s the  tempo r a r y  a b and o nme n t  o f  t h e  

s e c o nd ,  t h e  "natio n a l  d ime n sio n s "  t e s t  in f avo ur o f  t he t hird,  t h e  

" eme rg e n c y "  t e st . Al tho ug h t h e  wo r d  " eme r g enc y "  d o e s  n o t a ppe a r  

in t he pr e amb l e  to s .  9 1 ,  t h e  Pr ivy Co uncil ( in t h e  Bo a rd o f  

Comme r c e c a s e  ( 1 9 2 2 ) , s upr a ,  a nd Sn id e r ( 1 9 2 5 ) , s upr a , )  h e l d  t ha t 

in o rd e r fo r the  p . o . g . g . po we r to a c t a s  a ut ho r it y  fo r fed e r a l  

l egi sl a tio n ,  " hig h l y  e x c e ptio n a l "  o r  " ab no r ma l "  c i r c ums t a nc e s  

wo ul d hav e to exist ; t h e  c o u r t sug g e st e d  tha t e x a mpl e s  wo ul d be  

" wa r  or  famin e " (Bo a r d  of  Co mme r c e  ( 1 9 2 2 ) , s up r a ) . In o th e r 
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wo rds , t h e  ev i l  wo u l d  h ave to b e  " so g r e a t  a nd so g e n e r a l t h a t a t  

l ea st fo r the pe r i o d  i t  wa s a m e n a c e to the n a t i o na l  l i fe o f  

Can ada so s e r i o us a nd so pr e s s ing t h a t  t h e  Na t i o n a l  Pa r l i am e n t  wa s 

c a l l ed o n  t o  i n te r v e ne and  to p r o te c t  t h e  n a t i o n  f r om d i a s t e r "  

( Sn id e r  ( 1 9 2 5 )  s up r a a t  p .  41 2 ) . 

2 . 5 . i i  Wh e n  a pp e a l s  t o  the Pr i v y  Coun c i l  we r e  abo l i sh e d  i n  

1 949 , t h e  Supr em e  Co ur t o f  Can ad a r ev e r t ed a nd d ec i d ed a l l  b u t  o n e  

c a se o n  the " na t i o na l  d im e n s i o n s "  o r  " Ca n ad a  Tempe r an c e "  te s t . 

Tha t o ne c a s e , t h e  An t i - I n fl a t i o n  Re fe r en c e ( 1 97 6 ) , h o wev e r , sho ws 

t ha t  t h e  " em e rg e nc y" t e s t  i s  s t i l l  a l i ve i n  Can ad a a nd m u s t , 

t he r e fo r e , b e  d ea l t wi th i n  te r m s  o f  i t s a ppl i c a t i o n  to the t r ad e  

sec r e t s  l eg i sl a t i o n . 

2 . 6 . i i  I wo ul d s ug g e s t tha t the  f e d e r a l g ov e r nm e n t  c o u l d no t 

c l a im the t r ad e  s ec r e t s  l eg i s l a t i o n  a s  b e i ng wi t h i n  the i r  p u rv i e w 

und e r  th e p . o . g . g . po we r b y  r e a so n  o f  em e rg e n c y  fo r two r ea so n s . 

F i r st , t h e  ma t t e r  o f  c o nc e rn i n  t h e  d r a f t l eg i sl a t i o n  c o uld no t 

po s s i b l y  b e  d e f i n e d  a s  an ev i l  " so g r e a t a n d  so g en e r a l " a s  t o  

b e c ome a " m e n a c e  t o  t h e  n a t i o n a l  l i fe o f  Can ad a " . " Tr ad e  s ec r e t s "  

c an n o t po s s i b l y  b e  put i n to a c l a s s  wi th " wa r and fam i ne " . 

Seco nd ly ,  a nd c o nc l us i v e ly , the  p . o . g . g .  po we r c a n  o n l y  b ec om e  

o pe r a t i v e  i n  a n  11 eme rg en c y11 co n te x t whe r e  t h e  ev i l  i s  o f  a 

t em po r a r y n a tur e . ( Th i s i s  n e c e s sa r i l y  s o  a s  a n  " em e rg e n c y11 i s  

g e n e r a l ly , a nd r i g ht l y, s e e n  a s  a t em po r a r y  phe n om e no n . )  The 

r e qu i r emen t tha t the " ev i l "  be  tem po r a r y  i n  n a t ur e  wa s a l l ud ed to 

i n  Sn i d e r  ( 1 9 2 5 ) , s up r a ,  a nd co n f i r m ed in An t i - I n f l a t i o n  Re fe r en c e 
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( 1 9 7 6 ) ,  supr a .  Th e f e d e r a l  Pa r l iame n t  c an l eg isl a te in pr ovin c ia l  

a r ea s  o n ly wh i l e  the evil i s  i n  exis t e nc e .  In  o th e r wo rd s, t h e  

p . o . g . g .  po we r g iv e s t o  t h e  fed e r a l  Pa r l iamen t t em po r a r y  

j u r isd ic tio n ov e r  a l l sub j e c t  m a tte r s  n e e d ed t o  d ea l  with a n  

eme rg e ncy . In o rd e r  to t r ig g e r  t his t em po r a r y  j urisdic tio n, t h e  

n a t ur e  o f  t h e  " evil " it s e l f  m u s t  b e  tempo r a r y ; o ne tha t ha s n o t 

a l wa ys exi s t ed and o n e  t ha t  is known wil l even t u a l l y  s ub sid e . The 

m atte r to whic h the d r a ft t r ad e  sec r e t s  l egisl a tio n spe a ks is n o t 

o f  s uc h  a t empo r a r y  na t ur e . Un like t h e  is s ue d ec id ed in 

An ti- In f l a tio n  Re f e r e nc e  ( 1 9 7 6 ) , s upr a ,  wh e r e  f ed e r a l wag e a n d  

p r ic e  c o n t r o l s we r e  uph e l d  in t h e  f a c e o f  t h e  " evil " o f  

in fl a tio n--b e h avio ur  o f  ind ivid u a l s wit h  r e s pe c t  to t he t r ad e  

secr e t s o f  o the r ind ivid ua l s  i s  n o t a n e w  c o nc e r n, n o r is it a 

b e h avio ur t ha t  c an b e  e x p e c t ed to s ub sid e . In fl a tio n ,  by t h e  

simpl e l aws o f  e c o nomic s, c an b e  ex pe c t e d  to rise and fa l l . 

Al t ho ugh t h e  " misa ppr o pr ia tio n o f  t r ad e  s e c r e t s " ma y b e c ome 

g r e a t e r in ha r d  e c o nomic tim e s, it c an ha r d l y  be c ha r ac te rize d as 

b e ing o f  a t em po r a r y n a t ur e . I t  is my s ug g e s tio n tha t it c a n no t  

b e  co n fin ed und e r  t h e  " tem po r a r y" umb r e l l a, tha t it is o ng oing and 

unp r edic t abl e a nd t ha t ,  t h e r e fo r e, t h e  f ed e r a l  Pa r liamen t co ul d  

n o t l egisl a te in the  a r e a  und e r  the p . o . g .g . powe r b y  vir t ue o f  

t h e  " em e rg enc y" t est . The p r ovinc e s  wo u l d  h av e  v a l id 

j u r is d ic tio n . 

2 . 7 . ii Th e o n l y t e s t  r em ain in g ,  the n, tha t m a y  po s e  a th r ea t  

is t h e  " na tio n a l  d im e n sio n s "  o r  "Ca n ad a  Tempe r a nc e "  t e st . As 

s t a t e d ,  it is t h e  t e s t  m o st us e d  by t h e  Sup r em e  Co u r t o f  Ca n ad a, 
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r ev e r t ed to whe n  t h e  Pr i vy Co unc i l  d ec i d e d  ( i n A . -G . On t .  v .  

Can ad a  Temper a nc e  Fed e r a t i o n  ( 1 9 4 6)) tha t a l t ho ug h  a n  e me rg e n c y  

ma y t r i g g e r  the o pe r a t i o n  o f  p.o . g . g . , t h e  a ppl i c a t i o n  o f  t h e  

p . o . g . g .  po we r was n o t c o nfi n e d  t o  eme rg e n c i es .  The r e fo r e, i n  

a d d i i o n  to suppor t i ng " t e mpo r a r y" f ed e r al l eg i sl a t i o n  i n  a n  

"emergency", the p.o.g.g. power would also perform i n  the  

f o l l o w i ng c on t e xt : 

• • •  t h e  t r ue test must b e  fo und i n  the  r e a l  subj e c t 
ma t t e r  o f  t h e  l eg i sl a t i o n : i f  i t  i s  s uc h  tha t i t  g o es 
b e yo nd loc a l  o r  p r o v i nc i a l  co nc e r n o r  i n te r ests a nd must , 
f r om i ts i n h e r e n t  n a t ur e , be  t h e  c o nc e r n  o f  t h e  Domi n i o n  
a s  a whol e ( as ,  fo r exa mpl e ,  i n  t h e  Ae r o n a ut i cs c ase a n d  
t h e  Rad i o  c ase ) , t h e n i t  wi l l  fa l l  within the c o mpe t e nc e 
o f  t h e  Do mi n i o n  Pa r l i a me n t  as a ma t t e r  a f f e c t i ng th e 
pe ac e , o rd e r  and g o od g ov e r n men t  o f  Ca n ad a , a l tho ug h i t  
ma y i n  a no t h e r  aspec t  to uc h o n  ma t t e rs spec i al l y  
r ese r v i c e  to the prov i nc i a l  l eg i sl a t ur es .  

A . G .  On t .  v .  Can ad a 
Tempe r a nc e  Fed e r a t i o n  ( 1 9 4 6  

a t  p .  2 0 5) 

Pl ease no t e :  t h e  " Ae r o n a u t i c s" c ase r e f e r r ed to above i s  Re  

Ae r i a l  Nav i g a t i o n  [1 9 3 2] 1 D . L . R .  58. Th e " Rad i o "  c a se is  Re  

Regul a t i o n  a n d  Con t r o l  o f  Rad i o  Commun i c a t i o n  [1 9 3 2] 2 D . L . R .  8 1 . 

2 . 8 . i i  Th e c ases tha t hav e use d  th i s  t e st t o  uph o l d  fed e r a l 

l eg i sl a t i o n  i n  " a r eas wh i c h  g o  b e y0nd l o c a l a nd p r ov i nc i a l c o nc e r n  

o r  i n te r ests" hav e g en e r a l l y  b e e n  c ases in wh i c h t h e  i ssue 

r ev o lv ed a r o un d  " ne w" t e c h no l og i c a l  d ev e l o pme n ts wh i ch t h e  

Fa th e rs o f  Co n fe d e r a tio n c o u l d  no t hav e po ssi b l y  fo r ese e n  wh e n  

t h e y d i v i d ed t h e  l eg i sl a t i v e  po we rs .  Fo r exampl e ,  a e r o n a u t i cs 

we n t  to t he f ed er a l  Pa r l i a me n t  i n  Jo h a n n e sso n v .  West St . Pa u l  

( 1 9 5 2) . Rad i o  b r o ad c ast i ng me t the same fa te i n  Re C . F . R . B .  



( 1 9 7 3 ) . The s ubje c t matt e r  o f  t h e  d r a f t t r ad e  sec r e ts 

l eg i sl a t i o n , espec i a l l y  s i n ce i t  p u r po r ts to c ov e r  c o mp ut e r 

i n fo r ma t i o n  m i sapp r o p r i a t i o n  (sur e l y , c o mpu t e r s  a r e  a 
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t e c hno l og i c a l d ev e l o pmen t  tha t was no t fo r e se e n  i n  1 8 6 7  a nd 

the r e fo r e  i s  a " ne w "  ma t te r )  ma y we l l ,  the n , g o  i n to the fed e r al 

p u rv i ew o n  t h e  basi s o f  t h i s  sec o nd f unc t i o n  o f  t he p . o . g . g .  

po we r ;  t h e  n a t i o n a l  co nc e r n . Th e p r o b l em ,  e sse n t i a l l y  the n , 

b e c omes o n e  o f  d e f i n i ng wh en t he subj e c t  ma t t e r  o f  l eg i sl a t i o n  

a t ta i ns suc h d i me ns i o ns a s  t o  a f f e c t the bod y po l i t i c  o f  the  

Do mi n i o n . I ag r e e  wi th  Hogg whe n  h e  says (a t p .  2 5 9  o f  h i s  bo o k ) 

t h a t  t he ul t i ma te test c o ul d  no t b e  t ha t i t  me e ts a n a t i o n a l 

c o nc e r n  i n  a geo g r a ph i c  se nse as was sug g est e d  by the c ases . 

S u r e l y , t h i s  wo u l d  ev o lve  i n to a s ev e r e r est r i c t i o n  o n  pr ov i nc i a l 

j ur i sd i c t i o n  and wo u l d  wa r p , to  an  un a c c e pt a b l e  ex te n t , the  spi r i t  

o f  t h e  Co nst i t ut i o n  Ac t ,  1 8 6 7 ,  i n  t e r ms o f  i ts d i st r i but i o n  o f  

po we rs . Ho gg p r o po se s  (and I ag r e e  si n c e  t h e  d ec i d ed c ases c an b e  

e x pl a i n ed o n  t h e  r e a so n i ng )  t h a t  t h e  " n a t i o n a l  d i me ns i o n s" t est i s  

sa t i sf i e d wh e r e  the sub j e c t ma t t e r i n  d i sput e  sho ws " a  n e e d  fo r 

o n e  na t i o n a l  l aw wh i ch c an no t  r e a l i st i c a l l y  b e  sa t i s f i ed b y  

c o o pe r a t i v e  pr ov i n c i a l  ac t i o n  b e c a use t h e  fa i l u r e o f  o n e  pr ov i nc e 

to c o -o pe r a te wo ul d c a r ry wi t h  i t  g r av e  c o nse qu e n c es fo r t h e  

r esi d e n ts of o th e r pr ov i n c es" (Hog g  ( 19 7 7 ) p .  2 61 ) . Ho gg•s 

s ug g e st i o n , t h e r e fo r e , i s  t h a t  whe n  the p r o b l em t o  be  so l v ed i s  

b eyo nd the po we rs o f  t h e  p r o v i n c e to d ea l  wi t h ; t h e  fa i l u r e  o f  o ne 

p r ov i nc e  to l eg i sl a te i n  t h e  a r e a  wo ul d r e nd e r  t h e  e n a c t ed 

l eg i sl a t i o n  o f  t h e  o th e r pr o v i n c es use l ess , the  fed e r a l  Pa r l i ame n t  

sho u l d  b e  g i ven  t h e  po we r t o  l eg i sl a t e o v e r  t h e  p r o b l em a r e a . To 
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i l l ust r a te,  the f a c t  t h a t n i n e  pr ov i nc es l eg i sl a t ed t o  ta k e  

pr ev en t i v e  me asu r es a g a i nst so me so r t  o f  e p i d em i c wo ul d d o  n o  g oo d  

i f  t he t e n t h  d id no t ,  a nd t he e p i d e m i c  spr e ad f r om t h e r e  t o  e f fe c t 

t h e  r es i de n ts o f  t h e  n i n e  p r o v i n c es tha t d i d .  S i m i l a r l y , the  

Jo h a n ne sso n {1 9 52 ) , supr a ,  c ase wa s d ec i d ed i n  fav o u r  o f  the  

f ed e r a l  Pa r l i ame n t b ec a use t he f a i l ur e  o f  o ne p r ov i nc e  to a c c e pt 

un i fo r m p r o c ed u r es fo r the  use o f  a i r  spa c e  a n d  g ro und  f a c i l i t i es 

wo ul d e nd a ng e r  t h e  r es i d en ts o f  o t h e r  p r ov i nc e s  e ng ag ed i n  i n t e r 

p r ov i nc i al a nd i n t e r n a t i o n a l a i r  t r av e l . Al so , i n  t h e  c ase o f  Re 

C FRB ( 1 9 7 3) , sup r a ,  the  fa i l u r e  o f  o n e  prov i n c e to ad h e r e  to 

n a t i o n a l  and i n t e r n a t i o n al a r r a ng eme n ts fo r t h e  ass ig nme n t  o f  

r ad i o f r e quenc i e s  wo ul d c a use i n te r fe r en c e wi t h  r ad i o  r ecept i o n  i n  

n e i g hbo ur i ng p r ov i nc es a nd i n  t h e  Un i te d  Sta te s ( Hogg ( 1 97 7 )  p .  

2 6 0 ) . It i s  my a rg ume n t  tha t the pr o po se d  t r ad e se c r e ts l eg i sl a

t i on is  no t of  t h e  c l a ss d i sc ussed above , e i th e r  in  fo rm or  i n  

e f f ec t .  

2 . 9 . i i  Fi rst l y ,  I s ug g est tha t the fo r m ,  t h e  pi t h  and 

subst a nc e ,  o f  t h e  d r a f t l eg i sl a t i o n  i s  no t r est r i c t ed t o  

" co mput e rs" o r  a n y  o th e r n e w  t e c hn o l og i c a l  d ev e l opmen t  b ut r a the r 

t h a t i t  i s  ma i n l y  c o nc en t r a t ed o n  r eg ul a t i ng t h e  r el a t i o nsh i ps 

b etwe e n  i nd iv i d ua l s  i n  t e r ms o f  t h e i r  b ehav i o ur towa r d s  e a c h  

o t he r ' s  t r ad e  sec r e ts .  The r e  i s  n o  " n e w" aspec t  i n  t h e  g ove r n i ng 

o f  r ela t i o nsh i ps b y  wa y o f  t o r t  l aw .  In o th e r  wo rds , t h e  pr o po se d  

l eg i sl a t i o n  d o e s  no t spea k t o  a n o v e l  si t ua t i o n , b u t  o f f e rs a 

n ov e l  so l ut i o n  to an ag e o l d  p r o b l em .  Th e r e fo r e , the r e  i s  no 

d o ubt that t h e  " co nc e r n "  o f  t he p r o posed l eg i sl a t i o n--t h e  
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g ov e rn i ng o f  pe rso n a l  r e l at i o nsh i ps- - i s  a p r ov i nc i a l ma t t e r  a nd 

wo u l d the r e fo re , as i t  a l wa ys has hi st o r i c al l y ,  f a l l  unde r 

pr ovi nc i a l j .ur i sd i c t i o n . S ec o nd ly ,  I wo ul d a rg ue tha t t h e  

pr o po se d  t r ad e  se c r e t  l eg i sl a t i o n  i s  n o t  o f  a t yp e  tha t wo u l d 

sa t i sf y  t h e  " na t i o n a l  d i me ns i o ns" t est as p r o posed b y  Hog g , supr a . 

Th e r e  i s  n o  r easo n  to b e l i ev e  tha t c o -ope r a t i o n  b y  a l l  the 

p r ov i n c e s  is an  essen t i al i ng r ed i en t  to the  e f f e c t i v e ness o f  t h e  

pr o po se d  l eg i sl a t i o n . As men t i o ne d  e a r l i e r , un i fo r m i t y  a c r oss the 

na t i o n  is d es i r a b l e  i n  t e r ms of  p r o t ec t i o n  o f  " i n fo rma t i o n " , to 

a l l ow b o th the " r i g h t f ul own e r "  and the " mi sa ppr o p r i a to r "  to know 

wh e r e t he y  stand in  t e r ms o f  the l aw ,  but t h e  f a c t  t ha t  o n e  o r  

n i n e  o f  t he p r ov i nc e s  c hose no t to e n a c t  t h e  l eg i sl a t i o n  wo ul d no t 

c r i ppl e i ts e f f e c t i v en e ss i n  Al b e r ta no r wo u l d i t  adv e rse l y  e f fe c t  

t h e  r es i d e n t s  o f  t h e  no n -e n a c t i ng pr ov i nc e s  ( ex c e pt a s  o u t l i n ed i n  

Ch a pt e r 1 .  To r t f e aso rs i n  Al b e r ta wo ul d b e  he l d  l i a b l e .  I f  the y 

wi sh ed t o  mi sa ppr o pr i a te t r ade sec r e ts wi tho ut  l i ab i l i ty ,  t h e y 

c o ul d  g o  to a pr ov i n c e wh e r e  i t  was n o t " o u t l awe d " ,  b ut t h e y  c o ul d  

no t d o  i t  h e r e . An an a l og y  c an b e  d r a wn t o  t ho se pr ov i nc es wh i c h  

have si ng ul a r l y  passed pr i v a c y  l eg i sl a t i o n ; t h e  Pr i v a c y  Ac t ,  

R . S . B . C .  1 97 9, c .  3 3 6  ( Br i t i sh Co l umb i a) ,  t h e  Pr i va cy Ac t ,  

Co nso l i d a te d  St a t ut e s  o f  Sa ska t c he wa n ,·c .  P- 2 4 ,  a nd the Pr i v a c y  

Ac t ,  Co nso l i d a t i o n  o f  t h e  Man i to b a  Sta t u tes , 1 98 3 , c .  P - 125 . I f  

o ne wi shes to ev ad e the  l i a b i l i ty i mpose d  b y  these p r o v i nc es as a 

r esul t o f  an i nvas i o n  o f  pr i v a c y  o c c ur r i ng i n  t he se pr ov i nc es , o n e  

n e e d  no t c o n d uc t the mse l v es i n  a man n e r tha t wi l l  b e  se e n  a s  a n  

' i nvas i o n  o f  pr i v a c y '  i n  t ho se p r ov i nc es .  Al t hough pr i va c y  

l eg i sl a t i o n ma y b e  o ne tha t c r i es o ut fo r un i fo r m l eg i sl a t i o n , the  
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r espec t ive pr ov i nc i a l  Ac ts st a nd a s  v a l i d  p r ov i nc i a l l eg i sl a t i o n , 

ev e n  tho ug h the o th e r  sev e n  prov i nc es hav e c ho se n  no t to l eg i sl a te 

i n  the  a r e a . 

2 . 1 0 . i i  Th e f a c t  th a t  n o t  a l l p r ov i nc es hav e l eg i sl a ted i n  

t he pr i v a c y  a r e a  a nd t ha t  a l l  ma y no t l egisl a te i n  t h e  t r ad e  

se c r e ts a r e a  may l esse n t h e  e f fo r ts o f  " n a t i o na l , r i g h t f ul own e rs" 

to pro t e c t  t h e i r  t r ade sec r e ts b ut t h ey wo ul d be  pro t e c ted i n  

Al be r ta a n d  wo ul d hav e to se e k  c o mmo n l aw r emed i es i n  those 

p r ov i nc es wi t h o ut s i mi l a r  l eg i sl a t i o n . 

2 . l l . i i In summa r y  the n , t h e  e f f e c t i v en e ss o f  t r ad e  se c r e ts 

l eg i sl a t i on passed i n  o ne p r ov i nc e  i s  no t d e pe nd e n t  o n  t r ad e  

sec r e ts l eg i sl a t i o n  b e i ng passed i n  o th e r p r ov i n c es .  I t  wo ul d 

h e l p  i f  t h e  l a ws we r e  un i fo rm ,  b u t  i f  t h e y  we r e  no t , i t  i s  my 

sugg est i o n tha t the c o nse quenc es wo u l d no t b e  " g r av e "  eno ug h  to 

a l l o w  f ed er a l l eg i sl a t i o n  i n  t h i s  pr ov i nc i a l sph e r e . 

2 . 1 2 . i i I a m  st r eng the n ed i n  th i s  c o n te n t i o n  b y  the  wo r d s  o f  

t he un an i mo us ma j o r i t y d ec i s i o n  o f  Pr o wse J . A . , o f  t h e  Al b e r t a  

Co ur t o f  Appe a l  i n  t h e  C . N . Tr anspo r t ( 1 98 2) , supr a , c ase . Th e 

Co ur t ,  i n  tha t c ase , was f a c ed wi th t h e  f e d e r a l c o unse l ' s  a rg umen t  

t ha t  the f ed e r al l eg i sl a t i o n  i n  quest i on was v a l i d  o n  t h e  basi s o f  

t h e  p . o . g . g . po we r i n  bo th a n  " eme rg e n c y "  and a " na t i o na l  

c o nc e rns" c o n t ext . The Co ur t d i d no t a c c e pt t h e  a rg umen t , a nd i t s 

wo rds , a t  p. 7 0 2  t o  7 0 3  o f  the  d ec i si o n , a r e  as a ppl i c ab l e to the 

p r o posed t r ad e  sec r e ts l eg i sl a t i on as t h ey we r e  to the Comb i n e s  
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I nve s t ig a t i o n  Ac t .  

I d o  no t th i n k  tha t the e th i c a l pra c t i c e s d ea l t wi t h  by 
the  Comb i ne s I nve s t i g a t i o n  Ac t a s  c r i me s  c an b e  sa i d  to 
be d i r ecte d  at n a t i o n a l  eme rg e n c y o r  to  a sub j ec t  ma t te r 
tha t d id no t e x i s t a t  t h e  t i me o f  Co n fed e r a t i o n . Th e 
l a t t e r  po we r i s  d i r e c t ed a t  n ov el s i t ua t i on s , no t nove l  
so l u t i on s  tha t h ave  pl ag ued man k i nd fo r ge n e r a t i o n s  a n d  
we r e  r e c o gn i z ed a t  c o mmo n l a w a t  t h e  d a te o f  
Confede r a t1o n . 

I t  i s  u r g ed tha t the p . o . g . g . po we r s  o f  the fed e r a l  
g ov e r nmen t  a r e  i nv o l v ed b e c a u s e  t h e  c omme r c i al pr ac t i c e s  
p r e sc r i b ed by t h e  Co mb i n e s  Ac t h a v e b e c o me ma t te r s  o f  
" na t i o n al c o nc e rn t r an sc e nd i ng th e l o c al a utho r i t i e s '  
po we r to me e t  and  so l v e  by l eg i sl a t i o n . "  In my v i ew ,  
howev e r , t h e  me�e f a c t  t ha t a l l p r ov i nc e s  a r e f a c ed wi th  
s i m i l a r  pr o b l ems d o e s  n o t i nv o ke the p . o . g . g . po we r a s  a 
ma t t e r  g o i ng b e yo nd p r ov i nc i a l c o nc e r n o r  i n t e r e st . Tha t 
a rg umen t , wh i c h  I r ej e c t wh e n  a ppl i ed to the t r ad e  and 
c ommerc e powe r , c an fo r t he s ame r ea so n s , no t b e  a p pl i ed 
to the p . o . g . g .  po we r . 

Empha s i s a d d ed . 

2 . 1 3 . i i  To c o n c l ud e  th e n , t h e  " g a p "  t e s t  a nd the " eme r g e ncy" 

te s t s  p r o po s ed by t h e  c o u r t s  po se no t h r e a t to t h e  a rg ume n t t ha t 

the  t r ad e  s e c r e t s  l eg i sl a t i o n  fa l l s  wi t h i n  p r ov i n c i a l  j ur i sd i c -

t i o n .  The " n a t i o n a l  c o nc e r n "  o r  " Ca n ad a  Tempe r a nc e "  t e s t  i s  

a no the r i s s ue . It  ma y ,  b u t  pr obab l y  wi l l  no t .  It  ha s b ee n  

s ug g e s t ed t ha t  un i fo r mi t y  a c r o s s t h e  p r ov i nc e s  wo ul d be  t h e  i d e a l  

me thod o f  e n ac t i n g  t r ad e  s e c r e t s l eg i sl a t i o n . Ho we v e r , the  l ac k  

o f  un i fo rmi ty wo uld e n ta i l  n o  g r e a t  h a r m  to the  s p i r i t  o f  t h e  

pr o po sed l eg i sl a t i o n . 

Un i fo r m i t y  i s  d e s i r ab l e  wi th  r e s pe c t  to many t o p i c s , for man y  
r e a sons , b u t  o f  c o ur se t h e  d i s t r i bu t i o n  o f  l eg i sl a t ive po we r s  
i n  a fed e r a l  sys t e m  n e c e s sa r i l y i nv o l v e s  a s ub st a n t i a l s ub o r 
d i na t i o n  o f  t h e  v a l ue o f  un i fo r mi t y  t o  tha t o f  pr ov i nc i a l  
a ut o no my e v e n  wh e n  the r e  i s  n o  o b j e c t i v e  nec e s s i t y  fo r 
r eg i o n a l  v a r i a t i on s . 

Hogg  ( 1 9 7 7 )  p .  2 59 
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2 . l . i i i The c r i m i n a l  l aw as i t  r e l a te s  t o  the  propo se d  tr a d e  

se c r e ts l eg i sla t i on has b e en r i g o r o usly c a nva ssed i n  t h e  bod y o f  

t h e  ma i n  r e po rt a n d  n e e d  no t b e  r e i te r a te d  he r e .  

2 . 2 . i i i Fr om a c o nst i t ut i o na l  st a nd po i n t , the  c r i m i n a l  l aw 

po we r has b e en a st r o ng so u r c e  of f ed e r a l l eg i sl a t i o n ; much mo r e  so 

t h a n  e i the r the t r ad e a n d  c o mme r c e  po we r o r  p . o . g . g . po we r 

d i sc ussed pr ev i o usly . Ind e ed , t h e  c r i mi n a l  l aw po we r has no t 

suf f e r ed the f l uc t ua t i ng j ud i c i a l i n te r pr e ta t i o ns e x pe r i e n c ed by 

the o t h e r  t wo .  Und e r  t h e  d e f i n i t i o n  g i v e n  i t  by Ran d  J .  i n  

Re f e r e nc e  r e  Va l i d i ty o f  s .  S ( a) o f  t h e  Da i ry Ind ust ry Ac t ( Th e  

Ma rg a r i n e  Re f e r e n c e )  ( 1 9 4 9 ) , tha t a pro h i b i t i o n  was n o t c r i m i n a l  

unl ess i t  se rv ed a p ub l i c  p u r pose wh i c h  c an suppo r t  i t  as b e i ng 

i n  r e l a t i o n  to c r i m i n a l  l aw ,  t h e  c r i m i n a l  l aw po we r has , i n  f a c t ,  

b e en t h e  basi s fo r t he upho l d i ng o f  man y  f ed e r a l  " ec o n o m i c 

sta t utes . "  ( Fo r  e x a mpl e , P . A . T . A .  ( 1 9 5 1 ) , uph e l d  a n t i -c omb i ne s  

( c ompe t i t i o n ) l aws o n  t h e  c r i mi n a l  l aw po we r ; A.-G . B . C . v .  A . -G .  

C a n . ( Pr i c e  Sp r ea d s )  ( 1 9 3 7) suppo r te d , u n d e r  the  c r i min a l  l aw 

po we r , pro h i b i t i o ns o n  pr i c e  d i sc r i mi n a t i o n . )  

2 . 3 . i i i Th e n e x t  que st i o n  i s , o f  c o u r se , wha t  t ype  o f  

" p ub l i c  se rv i c e "  wo u l d  a l a w h ave t o  se rv e b e f o r e  i t  c o ul d  b e  

c o ns i d e r ed " o f  t h e  c r i mi n a l  r e a l m" . Ra n d  J .  i n  Ma rg a r i n e  

R e fe r enc e , sup r a ,  g av e  a no n-ex ha ust i v ed l ist wh i c h i nc l ud ed 

" p ub l i c  pe ac e , o rd e r , sec ur i ty ,  h e a l th , mo r a l i t y " . I t  i s  my 
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s ug g e st i o n  t hat sho ul d  t he f ed e r a l  Pa r l i a me n t  se e k  j ur i sd i c t i o n  

i n  the t r ad e  sec r e ts a r e a , t h e y  wo ul d d o  so und e r  e i t h e r  

" se c ur i t y" o r  " mo r a l i t y" , b o th  d ub i o us t e r ms to sa y t h e  l e ast . 

Th e y  c o ul d  a r g ue " se c u r i t y" i n  te r ms o f  t h e  p r o te c t i o n  o f  o ne ' s  

pr o pe r t y  ( but wo ul d me e t  t h e  q ua r e  o f  whe t h e r  o r  no t " i n fo rma

t i o n "  wa s " pr ope r ty " ) .  Th e y  c o ul d  a r g ue " mo r a l i t y" in t e r ms o f  

whe t h e r o r no t t h e  d r a f t l eg i sl a t i n to uch ed o n  t h e  " g o od and b a d " 

o f  Ca n ad i an c i t i z e ns as a who l e. Th e p r o v i n c es ,  h o we v e r , as t h e y  

suc c essful l y  d i d i n  Ma rg a r i n e  Re fe r e n c e c o ul d  c o me b a c k wi th a 

p i th  a nd subst a nc e a rg umen t . In tha t c a se , t h e  l a w  i n  i ssue 

p r o h i b i te d  the man uf a c t ur e , i mpo r ta t i o n  o r  sa l e  o f  ma r g a r i n e . 

Al t h o ug h t h e  l aw pe r f e c t l y  f i t t ed t h e  c r i mi n al fo rm o f  a 

p r o h i b i t i qn c o upl ed wi th  a pen a l ty a nd the f e d e r a l Pa r l i ame n t  

a rg ued t ha t  t h e  ma i n  o b j e c t i ve wa s t o  pro t e c t  t h e  n a t i o n ' s  

" he a l th"  ( f r o m  Ra nd  J . ' s  l ist ) , t h e  c o u r t had  no t r o ub l e  d ec i d i ng 

t h a t  the p i th a nd s ubst a nc e o f  t h e  l a w was t h e  p r o t e c t i o n  o f  t h e  

d a i r y  i nd ust r y a n d  the r e fo r e  r e l a te d  t o  p r o pe r ty a nd c iv i l r ig h ts 

i n  t h e  pr ov i nc e . I wo u l d  s ugg e st tha t t h e  same r esul t wo ul d 

ma te r i a l i ze sho ul d the  pr o po se d  t r ad e  sec r e ts l eg i sl a t i o n  b e  

c h a l l e nged o n  t h i s  basi s .  The p i th  a nd s ubst a nc e o f  t h e  d r a f t  

a c t i s  the  r eg ul a t i o n  o f  t h e  r e l a t i o nsh i ps b e t we e n  p r i v a te 

i nd i v i d ua l s  t h r oug h t h e  mec ha n i sm o f  to r t  l aw ;  no t " se c u r i t y" o r  

" mo r a l i t y" . Th e r emed i es ,  t o o , a r e no t c r i m i n a l , b ut c iv i l , and  

t h a t ma y b e  c o nc l us i v e  in  t e rms of  pl ac i ng t he po we r ov e r  t h i s 

d r a ft l eg i sl a t i o n  wi th i n  p r ov i nc i a l  pur v i ew .  Ho gg  ( 1 9 7 7  pp . 

287 - 289) c o me s  to t h e  c o nc l us i o n  tha t i t  i s  q u i t e  pe r mi ss i b l e fo r 

a f e d e r a l  c r i m i n a l  l aw t o  c a r r y  wi th i t  c iv i l  san c t i o ns ,  a l tho ug h 
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pr ese n c e o f  trad i t i o n a l  c r i m i n a l  sanct i o ns as the pr i ma r y  mod e o f  

e n fo rc e me n t  wo ul d b e  e sse n t i al to t h e  va l i d i ty o f  the sta t ut e  a s  

a c r i m i n a l  l a w" ( Ho g g  ( 1 97 7) p .  288 f r o m  Va po u r  (supr a)) . Ro c o i s  

Co nst r uc t i o n  In c . v .  Que b e c  Re ady M i x  I n c . ( 1 97 9) ,  a d ec i s i o n  o f  

t h e  Fed e r a l Co ur t ,  Tr i a l  Div i si o n , suppo r ts t h e  abov e quo te .  In 

the Ro c o i s  c ase , f e d e r a l  l eg i sl a t i o n  pu r po r t i ng  to g i v e  o nl y  a 

c i v i l  c ause o f  a c t i o n  fo r d amag e s  ag a i nst pe r so ns e ng ag i ng i n  t h e  

p r o h i b i t ed c ond uc t was d ec l a r ed t o  be  ul t r a  v i r e s  t h e  fed e r a l  

pa r l i a me n t .  Th e f e d e r a l  l eg i sl a t i o n  i n  quest i o n  was s . 3 1 . 1 ( 1 ) ( a) 

o f  th e C omb i ne s  I nvest i g a t i o n  Ac t ,  R . s . c .  1 9 7 0 ,  c .  C -2 3 .  Th e 

Co ur t h a d , b asi c a l l y ,  t h e  fo l l owi ng to sa y .  

Th e Ac t i s  l a r g e l y  c o n c e r n e d  wi th  c r i mi n a l  l aw and  
t h e r e fo r e  j ust i f i abl e und e r  s . 9 1 ( 2 7) o f  t h e  Br i t i sh 
No r th Ame r i c a  Ac t ,  186 7 .  Ho we v er , the  d i spu t e d  
p r ov i s i o ns c a n no t b e  c o n s i d e r ed t o  be  i n  r e l a t i on t o  o r  
p r o pe r l y  a n c i l l a r y  to c r i m i n a l  l aw .  Th e pr ov isi o ns i n  
s . 3 1 . 1 ( 1) ( a) o f  t h e  Ac t we r e  ad o p t ed t o  g ov e r n  a p ur e l y  
c iv i l act i o n , b en e f i t i ng onl y p r i v a te pa r t i es ,  a n d  
b e t we en pr iva te p a r t i es ,  t h e  i nst i t ut i ng o f  wh i c h  
r ema i ns c ompl e te l y  i nd e pe nd e n t o f  a n y  c r i mi n a l  pr o c ess . 
The y  a r e  no t c r i m i n a l  pr ov i s i o ns i n  t h e mse l v es , a nd 
the y c an no t b ec o me so me r e l y  b ec a use the a c t i o n  to 
whic h t h e y  r e l a te is o ne wh i c h  ma y r esul t f r om t h e  
c o mm i ssi o n  o f  a c ts tha t hav e b e e n  d ec l a r ed t o  b e  
c r im i n a l : t h e  c i v i l  e f f ec ts r es ul t i ng f r om t h e  
c o mm i ss i o n  o f  a n  a c t r ema i n  c iv i l  e f f e c ts wh e th e r the 
a c t i s  p r o h i b i t ed as c r i mi n a l  o r  no t .  

Rac o i s ,  He ad no te pp . 1 5- 1 6 .  

Th e c o u r t m i g h t  j ust as we l l  hav e b e e n  r efe r r i ng to th e pr o po se d  

t r ade sec r e ts l eg i sl a t i o n . I t  to o ,  g ov e r ns a pur e l y  c i v i l  

a c t i o n , ben e f i ts o n l y p r i v a te pa r t i es a nd i s  b e twe e n  o n l y p r i v a te 

par t i es . I t  i s  no t n ec e ssa r y  to c all u po n  t h e  c r i mi n a l  p r o c e ss 
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to i nst i t ut e  a n  a c t i o n  und e r  the p r o posed Tr ad e S e c r e ts 

Pr o te c t i o n  Ac t .  Th e r e fo r e , s i n c e the p r o po se d  l eg i sl a t i o n  d o es 

no t c o n ta i n  trad i t i o n a l  c r i m i n a l  sa nc t i ons ,  i t , pr i ma f a c i e , d o e s  

no t f a l l  wi th i n  the cr im i n a l  l aw po we r  ( fe d e r a l  pu r v i e w) but 

wi t h i n  p r o pe r ty a nd c i v i l  r i g h t s  ( pr ov i nc i a l p u rv i e w ) . 

2 . 4. i i i  In add i t i o n , t h e  Supr em e Co u r t o f  Ca n a d a se ems 

r e l ucta n t  t o  d e a l  wi th  t h e  c r i m i n a l  l a w po we r s i nc e  i ts d ec i s i o n  

i n  R .  v .  Ha use r ( 1 97 9 ) . Th i s  s ug g e st i o n i s  g l e a n ed f r om Lab a t t , 

supr a , wh e r e , a l tho ug h th e a rg um e n t  c o ul d  hav e b e e n  r a i se d  tha t 

t h e  l eg i sl a t i o n  i n  i ssue i n  t ha t  c a se m a y  h a ve b e e n  uph e l d  b y  the  

c r im i n a l  l aw po we r i n  te rms o f  t h e  pr o te c t i o n  o f  t h e  n a t i o n ' s  

h e a l t h th r o ug h  e f f e c i v e  qua l i t y c o n t r o l , al l n i n e  j ud g es f a i l ed 

t o  d i sc uss t h e  c r i m i n a l  l a w  po we r . Ha use r ,  supr a , l e ft t wo 

" ghosts . "  Th e f i r st i s  t h a t i t  d ec i d ed tha t the Na r c o t i c  Co n t r o l  

Ac t ( R . s . c .  1 9 7 0 ,  c .  N - 1 ) wa s no t c r im i n a l l aw .  I f  t h e  pr ov i 

s i o ns o f  t h e  Na r c o t i c  Co n t r o l  Ac t we r e  no t c r im i n a l  l a w ;  i t  wo ul d 

b e  d i f f i c ul t  fo r t h e  c o ur t  t o  h o l d  tha t t h e  m i l d e r p r ov i si o ns o f  

t h e  F o od and  Dr ug Ac t ( R . S . A .  1�7 0 ,  c .  F -2 7 ) , a t  i ss ue i n  Lab a tt , 

we r e  c r i m i n a l l aw .  Ev i d e n t l y , t h e  c o ur t  i n  Lab a t t  c ho se no t t o  

d e a l  w i th  i t .  By t h e  sam e to k e n , i f  t h e  Na r c o t i c  Co n t r o l  Ac t i s  

no t c r i m i na l  l aw ,  i t  wo u l d  b e  v e r y  d i f f i c ul t  i nd e ed t o  sa y tha t 

the p r o po sed t r ad e  se c r e ts l eg i sl a t i o n  i s  c r im i n a l  l a w .  Its 

p r ov i s i ons a r e  m i l d e r  st i l l  than t ho se t ha t  a ppe a r  in  t h e  Food 

a n d  Dr ug Ac t .  

2 . 5 . i i i  The sec o nd " g ho s t "  l e f t by Ha use r i s  t ha t o f  th e 
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po we r f ul j udgmen t wr i t t e n  by Di c k so n  J .  Hi s l o rdsh i p d r e w  a 

sh a r p  d i st i nc t i o n  b e twe e n  f e d e r a l  c r im i n a l  and no n - c r im i n a l  

l eg i sl a t i o n a nd, c o nc l uded t h a t e n fo rc em e n t  o f  t h e  l a t t e r  i s  

f e d e r a l ; e n fo r c em e n t  o f  the  fo rm e r  i s  p r ov i n c i a l . Di c kso n J .  

sta t e d  t ha t  t h e  c o nst i t u t i o n a l  r ea so n  fo r t h e  d i st i nc t i on was a 

r ead i ng o f  s .  9 2 ( 1 4 ) o f  the  Co nst i t ut i o n  Ac t ,  186 7 ,  ( se e  Appe nd i x  

A )  wi th s .  9 1 ( 2 7 )  o f  t h e  sam e Ac t .  Hi s l o rdsh i p  sta t ed t ha t  . t h e  

f o rm e r  wa s a spe c i f i c  subst r ac t i o n  f r om t h e  l a t te r , i n  tha t 

a l tho ug h as a g e n e r a l r ul e  t h e  g ov e r nm e n t  wh i c h ma kes a l a w c a n  

e n fo r c e  i t , t h e  e x i st e nc e o f  s .  9 2 ( 1 4 ) c r e a te s  a n  e x c ept i o n  to 

t ha t  r ul e  in t he a r e a  o f  c r i m i n a l  l aw .  Pa r l i amen t c a n  c r e a t e  

c r im i n a l  l aws b y  v i r t ue o f  s .  9 1 ( 2 7 ) , b ut s .  9 2 ( 1 4 )  e x c l ud es 

f ed e r a l po wer  to e n fo rc e  tho se l aws . The e n fo rc emen t o f  t h e  l a ws 

i s  wi t h i n  p r o v i nc i a l  pu rv i ew b y  v i r t ue o f  s .  9 2 ( 1 4 ) . 

2 . 6 . i i i Spe n c e J .  d i sag r e ed , st a t i ng tha t the f e d e r a l  

g ov e r nm e n t had  j ur i sd i c t i o n  t o  e n fo rc e  a l l i ts l a ws . Ind e ed , 

J . C .  Ma c Ph erso n  ( 1 980 -8 1 ) h a s  d i f f i c ul ty i n  a c c e pt i ng Di c kso n 

J .  ' s  d i st i nc t i o n s  ( p . 2 0 4 -2 0 5) .  F i r st l y  s .  9 2 ( 1 4 ) sa ys " th e  

adm i n i s t r a t i o n  o f  j ust i c e " , no t " th e  adm i n i st r a t i o n  o f  c r i m i n a l 

j ust i c e " . Th e r e fo r e , fo r Ma c Ph e r so n , n o  d i st i nc t i o n  a r i se s .  

S ec o nd l y , s i nc e  " c r i m e "  i s  fast b e c om i ng a " na t i o n a l "  r a t h e r  t h a n  

" l o c a l " phe nom e n a  ( i n te rms o f  o rg an i z e d  c r im e  a n d  t h e  l i ke ) , h e  

se e s  no r ea so n  to r e st r i c t  c r i m i n a l  l aw e n fo rc emen t to a l oc a l  

j u r i sd i c t i o n . Th i r d l y � i f  c r im i n a l  l aw e n fo r c em en t  i s  l oc a l , h e  

se e s  no r e a so n  wh y no n-c r im i n a l  l a w e n fo rc em e n t  sho ul d no t a l so 

b e  l oc a l . 
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2 . 7 . i i i Hi s a rg ume n ts a r e  pe rsua si v e , b ut the f a c t  r ema i ns 

t ha t D i ckson J . ' s  i n t e r pr e t a t ion i s  t a k i ng p r ev a l e n c e  i n  t h e  

l owe r cou r t s  ( R . v .  Kr i pps Pha r ma c y  Ltd . ( 1 98 0 )  a nd R .  v .  

Ho f fman - La roc he Ltd . ( 1 980 ) ) . Th e i mpl i c a t i ons th i s  has for t h e  

c r i mi n a l  l aw po we r a r e  se r ious . Why woul d t h e  f ed e r a l Pa r l i a men t 

pass l aws t h a t  i t  coul d not e n fo r c e ;  t h a t coul d conc e iv a b l y  b e  

c i rc umve n t ed b y  the p r ov i nc es c hoos i ng not to prose c u t e ?  

2 . 8 . i i i As ye t ,  t h e  i ssue h a s  not b e e n  r esol v ed . Th e r e  

se e ms to b e  a d ev e l opme n t o f  t wo v e r y  d i st i nc t  schools o f  

t houg h t ; those ag re e i ng wi th  Di c kson J .  and  those d i sag r e e i ng 

wi t h  h i m .  The i mpl i c a t ion for t he proposed t r ad e  sec r e ts 

l eg i sl a t i on i s  th a t  i t  may b e  f a c ed wi th a c r i mi n a l  l aw , powe r 

a rg umen t  t ha t i s  not a s  st rong or pr ev a l e n t  a s  i t  onc e was . I n  

a n y  c ase , wi t h  r espe c t  to t h e  pi t h  a n d  subst a n c e  a rg ume n t  

c a nva ssed above , I s ug g e st t ha t  t h e  proposed t r ad e  sec r e t s  

1 e g  i sl a t i on coul d  not b e  t e r med " e r i m  i n a l  1 aw" a t  a l l . Th e fa c t  

t h a t  t h e  r emed i es prov i d ed for by the  proposed l eg i sl a t ion a r e  

c iv i l , a nd not c r i m i n a l , st r eng t h e n  my a rg umen t .  

2 . 9 . i i i Inc i d e n ta l l y , i n  t e r ms of t h e  " r eg ul a to r y  sc heme " 

a rg umen t  i n t rod uc ed a nd d i sc ussed und e r  t h e  f ed e r a l  t r ad e  a n d  

comme r c e  powe r , Hogg ( ( 1 9 7 7 ) ,  p .  289 ) sugg ests t h a t " th e  com b i nes 

a nd i nsur a nc e c ases e ncour a g e  the v i e w tha t the c r i mi n a l  l a w 

powe r wi l l  not sust a i n a r eg ul a to r y  sc heme wh i c h r el i es upon mor e 

soph i st i c a t ed tool s t ha n  a s i mpl e proh i b i t i on a nd pen a l ty . "  I n  
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o t h e r  wo rds , the quest i o n  t o  b e  c o ns i d e r ed i s  whe t h e r  t h e  

c r i m i n a l  l aw po we r wi l l  sust a i n  t h e  est a b l i shme n t  o f  a r eg ul a to r y  

sc h e me i n  wh i c h a n  adm i n i st r a t i ve ag e n c y  o r  o f f i c i a l e x e rc i ses 

d i sc r e t i o n a r y  a ut ho r i t y (as s ug g e st ed by Las k i n  C . J . i n  Va po ur , 

supr a ) . A c r i m i n a l  l aw i s  " ad m i n i st e r ed "  by l aw e n fo r c eme n t  

o f f i c i a l s  a nd t h e  c o u r t s  o n l y  i n  t h e  sense t h a t t h e y c a n b r i ng 

t h e  mac h i n e r y  o f  p un i shme n t  i n to a c t i o n  a f t e r  t h e  p r o h i b i t e d  

c o nd uc t  has o c c ur r ed . Th e r e  i s  n o t no r ma l l y  a n y  i n t e rv e n t i o n  by 

a n  a d mi n i st r a t i v e  ag e n c y  o r  o f f i c i a l pr i o r  to the a ppl i c a t i o n  o f  

t h e  l aw .  In o th e r wo rd s ,  w i th r espe c t to admi n i st r a t i v e  f un c -

t i ons i n  t e rms o f  t h e  c r i mi n a l  l aw ,  t h e  ag e n c y  o r  o f f i ci a l i n t e r 

v en e s  o nl y  a ft e r  the pr o h i b i te d  ac t has o c c u r r ed . It  g en e r a l l y  

has n o  f unc t i o n  be fo r e  t h a t f a c t ; i t  c a nno t c r e a te t h e  o f f e nc e . 

Th e c r e a t i o n  o f  o f fe n c es i s  a r espo nsi b i l i t y f a l l i ng o n  the 

Pa r l i a me n t  und e r  the c r i mi n al l aw po we r . If  Pa r l i a me n t c ho ose s 

n o t to l eg i sl a te c r i m i n a l l y  i n  the t r ad e  se c r e ts a r e a , as 

c a nva ssed in  Mr.  Hammo n d ' s  r e po r t , a f ed e r a l ag e n c y  or  o f f i c i a l 

c an no t d o  so . Th e r e fo r e , i n
, 

t h e  c omb i ne s  c ase s (Bo a rd o f  Comme rc e 

c ase ( 1 9 2 2 ) , supr a and , Re f e r e nc e  Re Domi n i o n  Tr ad e a n d  

I nd ust r i a l  Co mm. Ac t ( 1 9 3 6 ) ) the p r o h i b i t a r y o r  r eg ul a to r y  

a ut ho r i t y vested i n  t h e  a d mi n i st r a t i v e  ag e ncy was sto pped sho r t  

o f  a c t ua l l y  d e te r m i n i ng the  r i g h ts o f  the  pa r t i es .  I t  i s  

s ug g es t ed the  sa me r es u l t wo uld f o l l o w i n  a d i sp u te wi t h  r espe c t  

t o  t h e  p r o po sed t r ad e  sec r e ts l eg i sl a t i o n . In A . -G. On t .  v. 

R e c i pr o c a l  Insur e rs ( 1 9 2 4 ) , t h e  f e d e r a l  l aw in i ssue wa s a 

p r ov i s i o n ad d ed to t h e  Cr i mi n a l  C od e ma k i ng i t  a n  o f f e nc e  to 

c a r r y on the b us i n e ss o f  i nsur anc e wi tho ut a l i c ense . (Th e 
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a c t i on was the  Pa r l i amen t ' s  r espo nse to t h e  Pr i vy Co unc i l ' s 

d ec i si o n  th a t  a fed e r a l  st a tu t e  pu r po r t i ng to r eg ul a te the 

i nsur a nce i nd ust r y  by r e q u i r i ng tha t a l l i ns u r a nc e  c ompan i es be 

l i c en s ed to c a r r y  o n  t he i r  b us i ness was ul t r a  v i r es . ) The Pr i v y  

Co unc i l  i n  Rec i pr o c a l  Ins ur e rs , supr a h e l d  t h e  pr ov i s i o n  t o  b e  

i nv a l i d  si n c e  i n  p i t h  a n d  subst a n c e i t  wa s n o t c r im i n a l  l aw .  Th e 

same r esul t was had  i n  Mo rg e n ta l e r v .  Th e Que e n  ( 1 9 7 5 )  wh e r e  the 

c o nst i t ut i o n a l i t y o f  a bo r t i o n  l a w wa s c h a l l e ng ed . 

2. 1 0. i i i In summ a r y  the n , i t  i s  d o ub t f ul tha t the fed e r a l  

Pa r l i ame n t  c o ul d  pa ss l eg i sl a t i o n , und e r  the  h e ad o f  t h e  c r i m i n a l  

l aw po we r , tha t c o ul d b e  see n  b y  the  c o u r ts a s  a v a l i d  r eg ul a to r y  

sc h eme fo r t r ade sec r e ts l eg i sl a t i o n. I t  wo ul d b e  c om pl e t e l y  

wi th i n  pr ov i nc i a l pu r v i ew .  

2 . l l . i i i  I f  t h e  fed e r a l  pa r l i am e n t  c ho se to l eg i sl a te 

c r i m i n a l l y  i n  the t r a d e  sec r e ts a r e a , t h e y  wo ul d h av e  t o  r ed e f i n e  

" the f t "  and " pr o p.e r t y "  as th e y  a p pea r i n  the  C r i m i n  a 1 Co d e  • Th e 

a rg um e n ts fo r a nd a g a i nst t h i s  l i n e  o f  a c t i o n  a r e  c a nvassed i n  

Mr . Hammond ' s  r epo r t . Th e c o nc l us i o n  o f  h i s  d i sc uss i o n  i n  th i s  

a r e a , i n  f a c t , fo rmed pa r t  o f  t h e  r e aso n  wi th  r espe c t t o  wh y h e  

d r a ft e d  the pr o po se d  � eg i sl a t i o n  as h e  d i d .  I wo ul d sug g est , 

t h e r e f o r e , t ha t  t he pr o po sed l eg i sl a t i o n , a s  d r a f ted , i s  imm un e 

f r om a n y  f ed e r a l  c l a im o f  a utho r i t y o n  a c r im i n a l  l aw b asi s .  
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2 . l . i v Se c t i o n  9 2 ( 1 0 ) , a s  a who l e , i s  the s e c t i o n  wh i c h 

d i s t r i b ute s l eg i s l a t i ve po we r s  ov e r  t r an s po r ta t i o n  a nd 

c ommun i c a t i o n  b e twe e n  th e fed e r a l  and pr ov i n c i a l  g ov e rnm e n t s .  It  

i s  the l a t t e r  o f  t h e s e  t wo c o n c e pt s  wh i ch fo rm s the ba s i s fo r 

t h i s d i sc us s i o n .  Th e s e c t i o n  ( se e  Appe nd i x  A )  g iv e s  t h e  

p r ov i nc e s  the  po we r to l eg i sl a te w i t h  r e s pe c t t o  " l o c a l  wo r k s  a nd 

und e r ta k i ng s " and the n  l i s t s  th r e e e x c e pt i o n s . Th e po we r s  und e r  

t h e  " ex c e pt i o n s" g o  to t h e  f ed e r a l Pa r l i amen t a nd h av e , o n  t h e  

b a s i s o f  t h e  c a s e s i n te r pr e t i ng t h e  s e c t i o n , t ur ned o u t  t o  b e  the  

mo st  i m po r t an t . 

2 . 2 . i v  A p e r us a l  o f  t h e  s e c t i o n  wo u l d i n d i c a te tha t i t  

9 e a l s  o n l y  wi t h  mod e s o f  t r an s po r ta t i o n a nd c omm un i c a t i o n  a nd h a s 

e f f e c t i v e l y  n o th i ng to d o  wi t h  t r ad e  s e c r e t s  l eg i sl a t i o n . 

Ho wev e r , m uc h  o f  t h e  c o n t r ov e r s y  i n  t e rm s  o f  pa s s i ng t r ad e  

s e c r e t s  l eg i sl a t i o n  wh i c h  wo ul d i m po se l i a b i l i t y fo r the  

m i s a ppr o pr i a t i o n  o f  " t r ad e  s e c r e t s "  ( a s  t h i s d r a f t l eg i sl a t i o n 

d o e s )  i s  tha t i t  m a y  o pe r a te to r e s t r i c t  the f r e e  fl ow o f  

" i n fo rma t i o n " , wh i c h  i s  r eg a rd ed a s  v i t a l  to t h e  we l fa r e  a nd 

pr og r e s s  o f  t h e  n a t i o n . I f  th i s  " f r e e  f l ow o f  i n fo rm a t i o n "  c o u l d 

b e  r eg a rd ed a s  " c omm un i c a t i o n" a nd t he r e fo r e , wi t h i n  t h e  f ed e r a l  

pu r v i e w ,  t h e  p r o h i b i t i ng o r  r e st r i c t i ng o f  t h e  " f r e e  fl ow o f  

i n fo rma t i o n "  ( a s  t h i s d r a f t l eg i s l a t i o n  pr o po se s  to d o )  m a y  b e  

s e e n  a s  a n c i l l a r y  t o  the fed e r a l  po we r . 
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2 . 3 . i v I wo ul d s ug g e s t  tha t t h i s i s  no t t h e  c a s e . The 

f i r s t h u r d l e  wo u l d b e  to d e f i n e  " wo r k s a nd und e r ta k i ng s . "  

" Wo r k s "  i s  g e n e r a l l y  d e f i n ed a s  a " ph ys i c a l th i ng "  ( Mo n t r e a l  v .  

Mo n t r e a l  St . Ry . ( 1 9 1 2 ) ) .  In te rm s o f  t h e  p r o po se d  t r a d e  se c r e t s  

l eg i s l a t i o n , t h e  d e f i n i t i o n  o f  " t r ad e  s e c r e t s "  ma y o r  ma y no t 

i nc l ud e  a ph ys i c a l th i ng ; f o r i n s t a n c e ,  t h e  a rg um en t s  a s  to 

whe t h e r  the " fo rm ul a "  wa s wr i t t e n  on a p i ec e  o f  pa pe r th u s  ma k i ng 

i t  a ph ys i c a l , t ang i b l e i t em , a s  c anv a s s e d  i n  Mr . Hamm o nd ' s  

r e po r t , a r i s e . _  " Und e r ta k i ng s " a r e  g e n e r a l l y  d e f i n ed a s  " no t  t h e  

ph ys i c a l thi ng  • • • b ut a n  a r r ang em e n t  und e r  wh i c h ph ys i c a l th i ng s  

a r e  used " ( Th e  Ra d i o Re fe r enc e , s up r a ) . In o th e r  wo r d s , i t  i s  a n  

" o rg an i za t i o n " , a n  " en t e r pr i s e " , a " n e t wo r k " o f  men  a nd e q u i pmen t 

o rg an i z i ng to " us e " the " wo r k " . An " un d e r ta k i ng " , the r e fo r e , ha s 

t he fl avo u r  o f  be i ng a v a l i d  a c t i v i ty , o ng o i ng ; s ome th i ng a n  

i nd i v i d ua l  c an e ng ag e i n  wi tho ut f e e l i ng g u i l t y o r  wi tho ut 

f e e l i ng t ha t  t h e y  h ad d o n e  a n yt h i ng wro ng . Fo r ex ampl e , o n e  

m i g h t  th i n k o f  t h e  m e n  a n d  wom e n , m a k i ng a n  " ho n e st "  l iv i ng , 

e ng ag ed i n  t h e  e n t r e  a c t i v i t y  ( und e r t a k i ng )  o f  b ro ad c a s t i ng . '  

Th e r e fo r e , t h e  " m i s a pp r o p r i a t i o n "  o f  a t r ad e  s e c r e t , som e th i ng 

wh i c h  i s  c l e a r l y  " wr o ng "  i s  no t an  a c t i v i ty wh i c h  c a r r i e s  wi t h  i t  

t h e  sam e f l av o ur  a s  d o e s  t h e  spi r i t  o f  t h e  wo r d  " und e r ta k i ng "  

and , I wo ul d s ug g e st , i s  o f  no t t h e  s ame  t ype . As a r e s ul t , t h e  

" und e r ta k i ng "  pa r t  o f  s .  9 2 ( 1 0 ) a ppe a r s  t o  po s e  no th r ea t  to 

v a l i d  pr ov i nc i a l l eg i s l a t i o n  in t h e  t r ad e s ec r e t s  a r e a ; th e 

" wo r k s "  pa r t  m a y , e spec i a l l y  i n  r e l a t i o n  to s .  9 2 ( 1 0 ) ( c ) . 

( Se c t i on s  9 2 ( 1 0 ( a ) a nd ( b ) c a n  b e  e a s i l y d i sm i s s ed f r om th i s  

d i sc us s i o n  a s  t h e y  c l e a r l y  d ea l  wi t h  t h e  t r a n s po r ta t i o n  and 
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c omm un i c a t i o n  mod e s  wh i c h a r e  v a l i d l y  d e s t i n ed to c r o s s  

pr ov i nc i a l and i n te r n a t i o n a l  bo un d a r i e s  s uc h  a s  t h e  Br i t i sh 

Co l umb i a  f e r r y  s y s t em wh i c h r eg ul a r l y  s a i l s  to t h e  Un i t ed S t a t e s 

a nd t e l eg r a ph s , wh i c h a r e  r eg ul a r l y  s e n t  to r e s i d e n t s  o f  o th e r  

p r ov i nc e s  o r  c o un t r i e s . Arg ua b l y , t h e  t r ad e  s ec r e t s  l eg i sl a t i o n  

i s  n o t a i m ed a t  b eh av i o ur o f  th i s  t yp e . Th e p r o po sed l eg i sl a t i o n  

i s  no t a im ed a t  p r o h i b i t i ng t r av e l  o r  c omm un i c a t i o n  r e qu i r ed t o  

a l l ow Ca n a d i an c i t i z e n s  a c c e s s  t o  o n e  a no the r ' s  c om pan y . Th i s  

f a c t , the r e fo r e , t a ke s t h e  p r o po s ed t r ad e  s ec r e t s  l eg i sl a t i o n  o u t 

o f  the  r e a lm o f  s e c t i o n s  9 2  ( 1 0 ) ( a )  a nd ( b ) . )  

2 . 4 . i v Se c t i o n 9 2 ( 1 0 ) ( c ) , o n  th e o th e r  h a n d , e n ab l e s  t h e  

f ed e r a l Pa r l i am e n t t o  a ss um e  j ur i sd i c t i o n  o v e r  a p ur e l y  l oc a l  

wo r k  b y  the  s im pl e ( and un i l a te r a l ) d ev i c e  o f  d ec l a r i ng the wo r k  

t o  b e  " fo r  t h e  g e n e r a l advan t ag e  o f  C a n a d a o r  fo r t h e  advan t ag e  

o f  t wo o r  mo r e  o f  t h e  pr ov i nc e s . "  Th i s  d ec l a r a to r y po we r i s  

ava i l a bl e ov e r  a n y  l o c a l  " wo r k s " a nd i s  no t c o n f i n ed to wo r k s  

r e l a t ed to t r a n s po r ta t i o n o r  c omm un i c a t i o n . ( Jo rg e n so n  v .  A . -G .  

Can . ( 1 9 7 1 ) , Ch amn e y v .  Th e Que e n  ( 1 9 7 5 ) ) .  Th e r e fo r e , t h e  

i mpl i c a t i o n s  f o r t h e  pr o po se d  t r ad e se c r e t s  l eg i sl a t i o n  c o ul d b e  

s e r i o us .  Fo r ex ampl e , a s s ume tha t a n  e c c en t r i c  sc i en t i s t ha s 

c om e  up wi th a c ur e  fo r the  c omm o n  c o l d , b ut d ec i d e s  n o t to 

r e l e a se the fo rmul a un t i l  a f t e r  h i s d e a th .  As s ume too tha t 

ano the r i nd i v i d ua l  " m i sa ppr o pr i a te s " t h e  fo rmul a ,  a nd pub l i sh e s  

i t , b e l i ev i ng i t  t o  b e  fo r t h e  g o od o f  a l l  c i t i z e n s o f  C a n ad a . 

Ca n the pr ov i nc e  i m po se l i ab i l i t y o n  t h e  " m i sa ppr o pr i a to r " i f  t h e  

f ed e r a l  Pa r l i amen t  ag r e e s  a nd d e c l a r e s t he fo rm ul a fo r the  
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g e n e r a l  advan t ag e  o f  Can ad a ?  Pr o b a b l y  no t .  The e f f e c t  o f  t h e  

d ec l a r a t i o n  i s  to c om pl e te l y  wi t hd r a w  t h e  po we r f r om p r ov i n c i a l 

j ur i sd i c t i o n  b y  v i r t ue o f  s .  9 2 ( 1 0 )  ( c ) a nd pl a c e i t  wi t h i n  

f e d e r a l  j u r i sd i c t i o n  b y  v i r t ue o f  s .  9 1 ( 2 9 ) . 

Th e d ec l a r a to r y po we r ha s b e e n  e x e r c i se d  no l e s s  th a n  
4 7 0  t im e s , t h e  m a j o r i t y o f  wh i c h h av e  b e e n  i n  r e s pe c t  o f  
l o c a l  r a i l wa ys . Ot h e r i n s t a n c e s  i nc l ud e  t r amwa ys , 
c an a l s , b r i dg e s , d arns , t un n e l s ,  h a rbo ur s , wha rve s , 
t e l eg r a ph s , t e l e ph o ne s , m i n e s , m i l l s ,  g r a i n  e l ev a to r s , 
ho t e l s , r e sta ur an t s , t h e a t r e s , o i l r e f i n e r i e s  a n d  
fa c to r i e s  o f  v a r i o us k i nd s . 

Ho gg  ( 1 9 7 7  a t  p .  3 3 0 )  

2 . 5 . i v Th e pr ov i n c e s , i n  r e s pe c t  to a d ec l a r a t i o n  mad e by  

t he f ed e r a l pa r l i amen t , ma y a rg ue t ha t even t ho ug h the f ed e r a l  

g ov e r nm e n t  ha s j u r i sd i c t i o n  o v e r  t h e  " wo r k " , t h e  p r o v i nc e s c an 

s t i l l  i m po se l i ab i l i ty fo r t h e  " und e r t a k i ng "  ( th e  rn i sa ppr o p-

r i a t i o n ) . Th i s  a rg um e n t  o n  th e pa r t  o f  the  p r ov i n c e s  wo ul d no t 

f l y .  Ac c o rd i ng to R. v .  Ea st e r n Te rm i n a l  El ev a to r Co . ( 1 9 2 5 ) , 

s up r a ,  t h e  e f f e c t o f  a d ec l a r a t i o n  ov e r  a wo r k  b r i ng s  wi th i n  

f ed e r a l a utho r i t y no t o n l y t h e  ph y s i c a l sh e l l  o f  t h e  a c t i v i t y  b u t  

a l so t h e  i n teg r a te d  a c t i v i t y c a r r i e d o n  the r e i n . I n  o th e r wo rd s , 

t h e  d e c l a r a t i on o pe r a te s  o n  t h e  wo r k  i n  i t s f unc t i o n a l  c ha r ac te r . 

Th e r e fo r e , the  a r g um e n t  fo r pr ov i n c i a l  a ut ho r i t y i n  th i s  a r e a , o n  

t h i s b a s i s ,  i s  sha ky . 

2 . 6 . i v I t  i s  m a d e sha k i e r  s t i l l , b y  the f a c t the l ang uag e o f  

s .  9 2 ( 1 0 )  ( c ) ma ke s i t  c l e a r  t ha t  a d e c l a r a to n  ma y b e  m ad e  no t o n l y 

i n  r e spec t o f  e x i st i ng wo r k s  b u t  a l so i n  r e s pe c t  o f  wo r k s  to b e  

c o n s t r uc t ed i n  t h e  f ut ur e . Ad d i t i o n a l l y , a c c o r d i ng to Jo rg e n so n  
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( 1 9 7 1 ) , s up r a , i t  i s  n o t n e c e s sa r y  t h a t e a c h  wo r k  b e  i nd iv i d ua l l y  

s pe c i f i ed b y  n am e  o r  o t h e r d e sc r i pt i o n  i n  o rd e r  t o  b r i ng i t  i n to 

v a l i d  fed e r a l  pu r v i e w .  I t  i s  s uf f i c i en t  i f  a d ec l a r a t i o n  r e fe r s  

to a c l a s s  o f  wo r ks . Al so , a l tho ug h  t h e  d e f i n i t i o n  o f  a " wo r k " i s  

s ub j e c t  to j ud i c i a l  i n te r pr e ta t i o n , t h e  c o u r t s hav e mad e no 

a t t empt t o  g i v e  c o n t e n t to t he wo rd s " fo r  the g e n e r a l advan t ag e  o f  

C a n ad a " . Th e que st i o n  o f  wh e th e r a pa r t i c ul a r  wo r k  r ea l l y  i s  f o r 

t h e  g e n e r a l  advan t ag e  o f  Ca n ad a  ha s b e e n  s e e n  a s  an i s s ue o f  

po l i c y  fo r the  Pa r l i am e n t , n o t s ub j e c t  to j ud i c i a l r ev i ew ( Ho g g  

( 1 97 7 )  p .  3 3 1 ) . Th i s  l a t t e r  s ta t eme n t  ma y be  s om e wha t t h r e a t e n e d  

b y  t h e  a dv e n t  o f  t h e  C h a r te r  i n  te r m s  o f  t h e  " ne w" f un c t i o n i t  

p u r po r t s  to g i ve  t h e  j ud i c i a ry wi t h  r e s pe c t t o  i t  n o w  be i ng a b l e 

t o  que st i o n  a c t ua l  s ub s t a nc e o f  t h e  l eg i sl a t i o n  wi t h o ut b e i ng 

r e s t r i c ted to o n l y d ec i d i ng whe t h e r  o r  n o t i t  wa s pr o pe r l y  pa s s e d . 

I h av e  b e e n  un ab l e  to f i nd a n y  Ch a r t e r  c a s e s o n  po i n t , b ut i t  i s  

a n  a rg um e n t  t h a t ma y b e  a d v a n c ed by  t h e  p r ov i nc e s . Tha t  i s , i f  

the  f e d e r a l  g ov e r nm e n t  c l a im s  a ut ho r i t y o v e r  t r ad e  s e c r e t s  o n  the  

b a s i s o f  the  d e c l a r a to r y po we r , the  pr ov i nc e s ma y b e  ab l e  to  

c o nv i n c e the c o u r t tha t t h e  Ch a r te r  r eq u i r e s  t h e  fed e r al 

g ov e r nm e n t to p r ove t h e  " g e n e r a l  advan t ag e "  fo r Can ad a . 

2 . 7 . i v  In  any ev e n t , i f  " t r ad e  se c r e t s "  s e em s  t o  b e  mov i ng 

i n to f ed e r a l  p u rv i ew , t h e r e  a r e  t wo v e r y  pe r s ua s i v e  a rg umen t s  

wh i c h b r i ng the  t r ad e  s e c r e t s 1 eg i sl a t i o n _ b a c k t o  pr ov i nc i a l 

j ur i sd i c t i o n . The f i r s t i s  t ha t  o f  t h e  a c c e p t ed d e f i n i t i o n  o f  a 

" wo r k " . A p e r us a l  o f  t h e  c a se s , a nd o f  t h e  a b ov e  quo t e  b y  Hog g , 

s e em s  to s ug g e st  tha t t h e  f ed e r a l  Pa r l i ame n t c an g a i n  a ut ho r i ty 
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ov e r  " wo r k s " wh i c h t e nd to b e  " mo r e " t a ng i b l e ( i f  we wi s h  to s pe a k  

i n  d eg r e e s  o f  t ang i ab i l i t y)  tha n tho s e  c o n templ a te d  by t h e  

d e f i n i t i on o f  " t r ad e  s e c r e t "  i n  t h e  d r a f t l eg i sl a t i o n . Tha t  i s , 

wh a rv e s , r e s t a ur a n t s  a n d  so o n  c an a l wa ys b e  to uc hed ; h av e , f o r 

a l l i n te n t s  and p u r po se s , a f i x ed l o c a t i o n . The s am e  c an n o t b e  

s a i d  o f  t r ad e  s e c r e t s . Th e r e fo r e  i t  i s  po s s i b l e  t o  b r i ng t r ad e  

s e c r e t s  wi t h i n pr ov i nc i a l j ur i sd i c t i o n  o n  t h e  b a s i s o f  

d i st i ng u i sh i ng the " wo r k s "  i t  i s  c o nc e r n ed wi th f r om tho s e  tha t 

h a v e  b e en h e l d  to b e  o f  f ed e r a l p u rv i ew . ( In al l l i ke l i ho o d , 

the r e  m a y  e x i st " t r ad e  se c r e t s "  wh i c h a r e  n o t " o f  a g en e r a l  

advan t ag e  t o  Can ad a "  a nd t h e r e fo r e , wo ul d s ur e l y  b e  o u t  o f  f ed e r a l  

j u r i sd i c t i o n . )  

2 . 8 . i v Se c o nd l y , s .  9 2 ( 1 0 ) ( c )  h a s b ee n  o n  the pr ov i n c i a l  

" h i t l i st "  fo r s ome  t ime . Th e r e  i s  n o  d o ub t  t h a t i t  s ta nd s  i n  

c o n f l i c t  wi t h  c l a s s i c a l pr i n c i pl e s o f  fed e r a l i sm ( d i sc us s ed 

e a r l i e r )  b e c a u s e  i t  e n abl e s  t h e  f ed e r a l Pa r l i amen t , by  i t s  o wn 

un i l a te r a l a c t ,  to  i n c r ea se i t s o wn po we r s  a n d  d im i n i sh tho s e  o f  

the  pr ov i nc e s . Cl e a r l y , t h i s po we r s t a nd s  a t  od d s  wi t h  t h e  s p i r i t  

o f  t h e  d i st r i b u t i o n o f  po we r s  i n  t h e  Co n s t i t ut i o n  Ac t ,  1 8 6 7  wh i c h 

s e e k s  to s e pa r a te t h e  powe r s ; e n s u r i ng t h e  s t ab i l i ty o f  bo t h  

l ev e l s  o f  g ov e r nm e n t . Cu r r e n t l y ,  th e r e  e x i st s  i n  Ca n ad a , 

impo r t a n t  and wel l p ub l i c i z e d  " po we r  s t r ugg l e s" be t we e n  f ed e r a l  

a nd pr ov i n c i a l a ut ho r i t i e s ; f o r e x ampl e ,  the s t r ug g l e  b e twe e n 

Al b e r t a  a nd t h e  f ed e r a l  g ov e r nmen t ov e r  e n e rgy . I t  c o ul d  v e r y  

we l l  b e  a d ang e r o us po l i t i c a l  move fo r the  fed e r al g ov e rnm e n t  to 

a t t empt to e nc ro ac h  o n  pr ov i nc i a l j ur i sd i c t i o n  in the t r ad e  
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s e c r e t s  a r ea . Ind e ed , the  f ed e r a l  g ov e r nm e n t  s e em s  t o  b e  

s e n s i t i v e  to the a n om a l o u s  c ha r ac te r  o f  t h e  po we r s i nc e  i t  i s  

a rg ued by t h e  f ed e r a l  g ov e r nm en t , now , o n l y  s pa r i ng l y  a nd no t 

e f f e c t i v e l y  s i n c e 1 9 6 1  ( Ho g g  ( 1 9 7 7 )  p .  3 3 2 ) . Th e c o ur t s ,  the n , 

to o , s e em to r e a l i ze t he ul t i m a t e  e f f e c t o f  s .  9 2 ( 1 0 ) ( c ) a nd h av e , 

a s  o f  l a t e , c ho se n  to r e s i s t  f e d e r a l  c l a im s  t o  j u r i sd i c t i o n  b a sed  

o n  t h e  d e c l a r a to r y po we r . ( Re Wi nd so r Ai r l i n e  L i mo u s i n e  Se rv i c e s 

Ltd . ( 1 9 8 0 ) a n d  Ful to n v .  En e rgy Re so u r c e s Co nv e r s a t i o n  Bd . 

( 1 9 8 1 ) . Th e r e fo r e , i n  t e rm s o f  t h e  c o n s t i t ut i o n a l  d eb a te o v e r  

t r ad e  s ec r e t s  l eg i sl a t i o n , i t  i s  d o ub t f ul tha t  t h e  f ed e r a l 

g ov e r nm e n t  wi l l  ev e n  a rg ue s .  9 2 ( 1 0 ) ( c )  a nd ev e n  i f  t h e y  d o , t h e  

c o ur t s  s e em r e l uc t an t t o  g r an t  t h em j ur i sd i c t i o n  by i t .  

2 . 9 . i v Fo r the a b o v e  two r ea so n s , a d i st i n c t i o n  i n  t e r m s  o f  

t he d e f i n i t i o n  o f  " wo r k s "  a nd s im pl e no n - u s e  o n  t h e  b a s i s o f  i t s 

a noma l o us c ha r ac te r , i t  i s  m y  s ug g e st i o n  tha t s .  9 2 ( 1 0 ) ( c )  po s e s 

l i t tl e , i f  any , t h r e a t to v a l i d p r ov i nc i a l j ur i sd i c t i o n  o v e r  t r ad e  

s e c r e t s . Of a l l  the a rg um e n t s  c anv a s s e d  i n  th i s  pa pe r , h o we v e r , 

t h e  d e c l a r a to r y po we r m a y  b e  t h e  mo s t  pe r s ua s i ve i n  l i g h t  o f  t h e  

a bov e d i sc us s i o n .  

v )  S umm a r y  

2 . l . v  Af t e r a c anv a s s i ng o f  t h e  r e l ev a n t  a r e a s , I wo ul d 

c o n c l ud e  tha t the p r ov i nc e s  h av e  v a l i d  j ur i sd i c t i o n  ov e r  t h e  

p r o po se d  l eg i sl a t i o n , i n  t h e  d r a f t e d  fo rm , a cc o r d i ng t o  the 

d i v i s i o n  of po we r s  p r ov i s i o n s  o f  the Co n s t i t ut i o n  Ac t ,  1 9 6 7 .  
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2 . 2 . v  Th e n e x t  que st i o n  b e c om e s  o ne o f  t h e  b e s t  m e thod s o f  

i m pl eme n ta t io n . Tha t  i s ,  wha t  wo u l d  b e  t h e  b e s t  a n d  mo s t  

e f fe c t i v e  m e thod o f  e n a c t i ng th i s  p i e c e  o f  l eg i sl a t i o n ?  Th e r e  a r e  

f i v e  c ho i c e s : 

1 )  one  pr o v i nc e  a l o n e  

2 )  some p r ov i nc e s 

3 )  a l l p r ov i n c e s  

4 )  a na t i o n a l  l a w und e r  t he f ed e r a l g ov e r nmen t 

5 )  Fe d e r a l / p r ov i nc i a l  c o - o pe r a t i o n . 

2 . 3 . v  Fo r r ea so n s  o ut l i n e d  abov e , a n a t i o n a l  l aw und e r  the 

f ed e r a l  Pa r l i amen t i s  no t v i ab l e s i nc e  t h e  l a w i s  no t wi t h i n  t he i r  

p u rv i e w .  On e pr ov i n c e a l o n e , o r  a f e w  p r ov i n c e s  t o g e th e r c o ul d 

-en a c t  i t  ( a s  d i sc us s e d  e a r l i e r ) but fo r r e a so n s  o f  un i fo rm i ty , t h e  

i d e a l  so l ut i o n  wo ul d be  fo r a l l  prov i n c e s  t o  e n a c t  i d e n t i c al o r  

s i m i l a r l eg i sl a t i o n . Ho pe f ul l y ,  t h i s i s  po s s i bl e . Ho wev e r ,  

h i sto r y  a nd h um a n  n a t u r e  hav e shown tha t i t  i s  v e r y  d i f f i c ul t  to 

pe r s u ad e  a g r o up o f  i nd i v i d u a l s to ag r e e o n  m uc h . Th e r e fo r e , t h e  

po s s i b i l i t y o f  fed e r a l -pr ov i nc i a l  c o - o pe r a t i o n  wi l l  b e  c anv a s s e d . 

As m en t i o n ed e a r l i e r , i t  i s  no t un us u a l  fo r t h e  f ed e r a l a nd 

p r ov i nc i a l  g ov e r nm e n t s  to uno f f i c i a l l y  ( wi tho ut  a ut h o r i za t i o n  

und e r  t h e  Co n s t i t u t i o n  Ac t ,  1 8 6 7 )  " g e t  t og e th e r "  i n  o rd e r  to p u t  

i n to o pe r a t i o n  v a r i o us s c hem e s  o r  pr o j e c t s . In fa c t ,  the  

Fed e r a l - Prov i nc i a l Re l a t i on s  Of f i c e  ( F PR O )  wa s e s t abl i s h ed in  1 9 7 5  

und e r  " An Ac t Re spe c t i ng the Of f i c e  o f  t h e  S e c r e ta r y t o  the 
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Cab i n e t  fo r Fed e r a l -Prov i nc i a l Rel a t i on s  a nd Re s pe c t i ng t h e  Cl e r k  

o f  t h e  Pr i v y  Co unc i l "  fo r j us t  s uc h  a pur po se .  Th e F PR O  f un c t i o n s 

to a s s i s t  t h e  Pr i m e  M i n i s t e r  i n  h i s ov e r a l l  r e s po n s i b i l i t y fo r 

f e d e r a l  pr ov i nc i a l r e l a t i o n s , to  pr ov i d e  t h e  Ca b i n e t  wi th  

a s s i s t a nc e  in  ex am i n i ng f ed e r a l -p r ov i nc i a l i s s ue s  o f  c ur r en t  a nd 

l o ng t e rm c o n c e r n a n d  to p r omo te a n d  fa c i l i ta te the d ev e l o pm e n t  o f  

f ed e r a l -p r ov i nc i a l c o n s ul ta t i o n . To d a t e , t h e  F PR O  ha s ba s i c al l y  

r e st r i c te d  i t s a c t i v i t y t o  a r e a s  wh e r e  f e d e r a l f un d i ng ha s b e e n  

r e qu i r ed fo r p r ov i nc i a l sc h eme s ( s e e  " A  De sc r i pt ive Inven to r y  o f  

Fed e r a l -P r ov i nc i a l  Pr o g r am s  a nd Ac t i v i t i e s  i n  Op e r a t i o n  d u r i ng 

Fi sc a l  Ye a r s  1 9 8 0 - 8 1 a n d  1 9 8 1 - 8 2 "  ( 1 9 8 2 ) ) .  Th e F PR O , ha s no t ,  t o  

m y  knowl edg e , d ea l t  wi t h  t h e  type  o f  c o n st i t ut i o n a l  i s s ue we hav e 

b e en d e a l i ng wi t h  h e r e , b ut i t  ma y b e  an ave n u e  o pe n  to r ev i ew . 

2 . 4 . v  Al so , a s  s ug g e s t ed , t h e  po s s i b i l i t y o f  a Un i fo rm 

Pro t e c t i o n  o f  Tr ad e S ec r e t s  Ac t sho ul d b e  p u t  to the  Un i fo rm La w 

Co n fe r en c e o f  Ca n ad a . 

2 . 5 . v  Fo r so l ut i o n s  b a s e d  i n  e x i st i ng co n st i t ut i o n a l  l aw ,  a n  

an a l ys i s o f  t h e  " d o ub l e  a s pe c t "  d o c t r i ne i s  i n  o rd e r . Al t ho ug h 

the c o u r t s  h av e no t f ul l y  e x pl a i n ed wh e r e  the  use  o f  t h e  d oc t r i n e  

i s  a pp r o pr i a te , t h e  d o c t r i ne i t s e l f s a ys t h a t  s ome  k i nd s  o f  l a ws 

a r e  bo th a f e d e r a l and a pr o v i nc i a l " ma t t e r "  and  a r e  the r e fo r e  

c ompe t e n t t o  bo th  l ev e l s o f  g ov e r nm e n t .  ( Fo r  e x ampl e , t h e  

pr ov i nc i a l pr ov i s i o n  fo r d r i v i ng wi tho u t  d ue c a r e a n d  a t t e n t i o n , 

uph e l d  und e r  s .  9 2 ( 1 3 ) a nd t h e  C r i m i n a l  Cod e p r o v i s i o n  fo r 

d ang e r o us d r i v i ng , u ph e l d  und e r  s .  9 1 ( 2 7 ) . )  Th e r e fo r e , t h e  
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i mpl emen ta t i o n  p r o b l em c o u l d  b e  s o l v ed i f  the t r ad e  s e c r e t s  

l eg i sl a t i o n  c an b e  sa i d  t o  b e  a n  a r e a i n  wh i c h  b o th l ev e l s o f  

g ov e r nmen t c an v a l i d l y  l eg i s l a t e . The r e  a r e  t wo " sn ag s " to t h i s 

s ug g e s t i o n . Th e f i r st i s  tha t ,  a s  t h e  bod y o f  th i s  e s s a y  

s ug g e s t s , a n d  I t h i n k c o r r ec t l y , t h e  Con s t i t ut i o n  Ac t ,  1 8 6 7  d i d 

n o t g r a n t the  fed e r a l  g ov e r nm e n t  a n  e n um e r a ted h e a d  o f  po we r und e r  

wh i c h  j ur i sd i c t i o n  ove r  t h e  t r ad e  s e c r e t s  l eg i sl a t i o n , a s  d r a f t ed , 

wo ul d fa l l . Th e sec o nd i s  i n  the  o pe r a t i o n  o f  t h e  d oc t r i n e  

i t s e l f .  I f  th e r e  d o  ex i st t wo v a l i d  p i ec e s  o f  l eg i s l a t i o n , o n e  

fed e r a l and o n e  prov i nc i a l , i n  the  sam e  a r e a , a nd the r e  i s  som e 

c o n fl i c t  b e t we e n  th em ; t h e  p a r amo un t c y  d o c tr i n e  " k i c k s  i n " t o  

d i c ta te tha t the f e d e r al l aw p r ev a i l s  a nd t h e  pr ov i n c i a l  l aw i s  

r end e r ed i n o pe r a t i v e  ( no t  i nv a l i d ) . Sh o ul d  the fed e r a l l aw b e  

r e pe a l e d , t h e  p r ov i nc i a l o ne a ut oma t i c a l l y  b e c ome s o pe r a t i o n a l  

ag a i n . Ev e n  so , th i s  i s  h a r d l y  a sa t i s f a c to r y s o l ut i o n  f r om the 

s t a nd po i n t  o f  the  p r ov i nc e s ( to h ave  t he i r  l a w c i rc umven t ed i n  

s uc h  a fa sh i o n ) . Th e d o ub l e  a spe c t  d o c t r i n e  d o e s  n o t , i n  a n y  

ev e n t  h o wev e r , p r ov i d e  a s o l u t i o n  to t he p r o bl em o f  e n a c tmen t , 

b ec a us e , a s  s ug g e st e d , t h e  f e d e r a l  Pa r l i am e n t  c o ul d  no t g e t  the i r  

fo o t  i n  t h e  d o o r  i n  the f i r st pl ac e . Tha t  i s , t h e y c o ul d  no t 

e n a c t v a l i d  l eg i sl a t i o n  th a t  wo u l d s t a nd i n  o ppo s i t i o n  t o  the 

p r ov i nc i a l  l eg i sl a t i o n . Th e r e f o r e , n e i t h e r  the  d o ubl e a s pec t , no r 

t h e  pa r am o un tc y  d oc t r i n e  c o ul d com e i n to o pe r a t i o n . 

2 . 6 . v  Th e f i n a l  c o n s t i t ut i o n a l  d o c t r i n e  a f fo r d i ng a so l ut i o n  

to t h e  p r obl em o f  e n a c tmen t a nd e f f e c t i ve n e s s  i s  t ha t o f  

i n te r - d e l eg a t i o n . Th e r e  a r e  two t yp e s ;  t h e  f i r s t , a nd m o s t  
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po p ul a r  i s  tha t o f  d e l eg a t i o n  o f  f ed e r a l  po we r f r om t h e  f ed e r a l  

Pa r l i am e n t  to th e p r ov i nc i a l  a ut h o r i t y .  S i n c e t r ad e  se c r e t s  i s  a 

p r ov i nc i a l po we r , we a r e  c o nc e r n ed w i t h  t h e  s e c o nd , a nd l e s s  

po pul a r  t ype o f  i n te r - d e l eg a t i o n ; f r om the pr ov i nc e s  t o  the  

f ed e r a l Pa r l i amen t . Bo th a r e  s e e n  as  a d ev i c e  by wh i c h the  

f e d e r a l  Pa r l i am e n t  a n d  th e p r ov i n c e s  wo ul d , i n  e f fe c t , ag r e e , fo r 

s pec i f i c  p u r po se s , to  l end e a c h  o t h e r  n e ed ed l eg i sl a t i v e  po we r s . 

In  o th e r wo rd s Ca n ad i a n l eg i sl a t i v e  b od i e s  c an " co -o pe r a te "  to 

p r o d uc e  e f f e c t i v e  mea s ur e s . Th i s  wa s no t a l wa ys t r ue . 

2 . 7 . v Hodg e v .  Th e Quee n  ( 1 8 8 3 )  d ec i d ed tha t bo t h  

Pa r l i am e n t ' s  a nd l eg i sl a t ur e ' s  po we r s  a r e  pl e n a r y  a n d  th a t  t h e y 

c an th e r e fo r e  d e l eg a te a n y  po we r  t he y  wi sh , s ave t ha t o f  t he i r  o wn 

f unc t i o n  ( In i t i a t i v e  and Re f e r e nd um Re f e r e nc e  ( 1 9 1 9 ) ) ,  to a 

s ub o rd i na te adm i n i s t r a t i v e  bod y . In  o th e r wo rd s ,  e a c h  l ev e l  o f  

a utho r i t y c o ul d  d e l eg a te po we r b e l ow , b u t  t h e  que s t i o n  wa s ,  c o ul d  

the  t wo l ev e l s  o f  a ut ho r i t y i n t e r -d e l eg a te po we r b e t we e n  

t h em s e l v e s ?  A . -G .  N . S .  v .  A . G .  Can . ( Nova  Sco t i a  In t e rd e l eg a t i o n  

Ca se ) ( 1 9 5 0 )  sa i d  no . Th e Sup r em e  Co ur t o f  Ca n ad a fe l t  tha t 

i n t e r -d e l eg a t i o n  wo uld d i st u rb t he s c h em e  o f  d i s t r i b ut i o n  o f  

po we r s  i n  the Co n st i t ut i o n  Ac t ,  1 8 6 7 .  Th e v a r i o us l eg i sl a t i v e  

bod i e s  c o ul d  no t " ag r e e " t o  l e nd e a c h  o t h e �  po we r s  i n  wha t t h e  ' 

Co u r t  f e l t wa s e x p r e s s  c o n t r ad i t i o n  to the  Co n s t i t ut i o n  Ac t ,  1 8 6 7 .  

The f i r s t " d en t " wa s made  i n  t h e  " a rmo r "  i n  P . E . I .  Po ta t o  

Ma r ke t i ng Bo a r d  v .  Wi l l i s  ( 1 9 5 2 )  wh e r e  t h e  c o ur t  wa s f a c ed wi th a 

d i f f e r e n t  k i nd o f  " i n t e r -d e l eg a t i o n " . Nova Sco t i a 

In t e r -d el eg a t i o n had d e c l a r ed l eg i sl a t i v e  i n t e r -d e l ega t i o n  t o  b e  
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un c o nst i t ut i o na l . Wi l l i s  a l l o we d  adm i n i st r a t i v e  i n te r -d e l eg a t i o n: 

wh e r e  t h e  d el eg ate wa s no t t h e  p r ov i nc i a l Leg i sla t ur e  i t se l f, but 

an  a dm i n i stra t i v e  ag e n c y c r e a te d  by the  p r o v in c i al Leg i slat u r e .  

Th e d i ffe r e nc e  be twe en the  t wo i s  n eg l i g i bl e  a nd fo r a l l i n t e n t s  

a nd p u r po se s , a c ad em i c .  The r esul t o f  Wi l l i s, A.-G . On t .  v .  Sco t t  

( 1 9 5 6 ) , Co ugh l i n  v .  On t a r i o  H i g h wa y  Tr an s po r t  Bo a r d { 1 96 8 ) , a nd R 

v .  Sm i th ( 1972 ) ,  a l l  Sup r em e  Co u r t o f  Ca n ad a d ec i si o n s , i s  t h a t 

a dm i n i st r a tive i n te r -d e l eg a t i on ha s b e en r e i n sta t ed a s  a n  

i mpor ta n t  to o l  o f  c o -o pe r a t i v e  fed e r a l i sm .  Ind e ed t h e  c a se s ,  a nd 

t h e  me t ho d s  fo r i n t e r -d e l eg a t i on i n t r od uc ed by t h e  c a se s , a l l o w 

Ca n ad i an l eg i sl a t i v e  bod i e s  t o  d o  i nd i r ec tl y  wh a t  the y  c o u l d  no t 

d o  d i r ec t l y  und e r  t h e  Con s t i t u t i o n  Ac t ,  1 867. Al t ho ug h t h e  Nov a 

S c ot i a  In te r -d e l eg a t i o n  c ase ha s n o t b ee n  e xp r e ss l y o v e r r ul ed , a nd 

ther e fo r e  st i l l  s ta n d s  a s  p r e c ed e n t , a l l  d r a ft e r s  o f  

i n te r -d e l eg a t i v e  l eg i sl a t i o n  n e e d  d o  i s  e n s ur e tha t  the y  do no t 

" i n t e r -d e l eg a t e "  by t h e  o v e r t  o r  d i r ec t  l eg isl a t i v e  

i n te r -d e l eg a t i on wh i ch wo u l d  i n ev i t a b l y b r i ng t h e  Nova Sc o t i a  

I n te r �d e l e ga ti o n  c ase i n to pl a y . Th e y  m ust e n su r e ,  r a the r , tha t 

t h e y  in t e r- d e l eg a te a dm i n i st r a t i v e l y .  Th e r e fo r e ,  sho u l d Al b e r ta 

wi sh to  g iv e  mo r e  s t r e ng th to  i t s t r ad e  sec r e t s  l eg i s l a t i o n  b y  

g a i n i ng fed e ra l  Pa r l i am en t ,  a nd the r e fo r e fed e r a l  po we r ,  supppo r t  

( fo r  e xampl e the  c r im i n a l  l a w ) , i t  ma y  se e k  t o  t r y  i nc o r po r a t i o n  

b y  r e fe r enc e ( a s i n  Sc o t t )  , o r  ev e n  a n t i c i pa to r y i nc o r po r a t i o n  b y  

r efe r e nce ( a s i n  Co ug h l i n ) , o r  c o nd i t i o na l  r e fe r enc e . I n  o th e r 

wo r d s, t h e  sta t e  o f  t h e  l aw a t  t h i s  po i n t  i s  t h a t  t h e r e  a r e  n o  

o bst a c l es to  i n te r -d e l eg a t i o n  a s  l ong a s  i t  i s  d on e  o n  a n  

a dm i n i st r a t i v e  b a si s .  



8 4  

Th e onl y v est i g e  o f  p r o h i b i t i o n  ag a i nst i nte r -de l eg a t i o n  
wh i c h c ould no w b e  a rg ued t o  r ema i n  wou l d  b e  th e r ul e  
( fr om Co ug hl i n) tha t one l eg i sl a t i ve b o d y c anno t e nl a rg e 
t h e  po we r s  o f a no t h e r  by  a utho r i z i ng t h e  l a t t e r  to e na c t 
l aws wh i c h  wo ul d hav e no si g nifi c anc e a nd v a l i d i ty 
i nd e pe nd ent o f  t h e  d e l eg a t i o n .  

Hog g  ( 1 977) p .  2 3 6  

2 . 8 . v I n  l i g h t  o f  Sm i th a nd Lo r d ' s  Day Al l i a nc e  o f  Canad a v .  

A . -G .  B . C .  ( 1 9 5 9), e v e n  the a bov e a rg um e nt i s  t e nuo us , si nc e  i n  

t h o se c a se s , a rg ua b l y , a n  i nte r -d e l eg a tio n  o f  po we r fr om the  

fed e r a l  Pa r l i am e nt d i d e nl a r g e a prov i nc e ' s  l eg i sl a t i v e  po we r s .  

I n  Lo rd ' s  Da y� fed e r a l st a t ut e pr dh i b it i ng v a r i o us a c t i v i t i e s o n  

S u nd a y unl e ss t h e r e  wa s p r o v i nc i a l  l eg i sl a t i o n  d ec l a r i ng o th e rwi se 

wa s uphe l d .  ( Ar g u a b l y ,  the  fed e r a l  Pa r l i ame nt g ave  the pr ov i nc e s  

the  powe r to l eg i sl a t e  i n  a n  a r e a  wh i c h the Pr i v y  Co unc i l d ec i d ed 

wa s i n  fed e r a l  p u rv i ew . )  In Sm i th ,  a fed e r al sta t ut e  a l l o wed t h e  

p r ov i nc i a l  l eg i sl a t u r e  to  t r e a t  i nt r a pr ov i nc i a l t r uc k e r s  

d i ffe r ent l y  fr om i nt e r - p r ov i nc i a l t r uc k e r s .  Tha t i s ,  a l tho ug h  t h e  

fe d e r a l g ov e r nm e nt h a d  d e l eg a ted  l i c e nsi ng po we r s  to  the prov i nc e , 

i t  wa s a ssumed tha t the  pr ov i ne c oul d o nl y  h o pe t o  l eg i sl a te 

i d e nt i c a l l y  wi th r e spe c t  to bo th t yp e s  o f  t r uc ke r s .  To 

d i ffe r ent i a te b e twe e n  i nte r -p r ov i nc i a l  a nd i nt r a - p r o vi nc i a l  se emed 

b e yo nd t he i r  sco pe . Ho wev e r , t h e  l eg i sl a t i o n  wa s h e l d  to  b e  

v a l i d ; t h e reby , a rg ua b l y , b ro ad e ni ng the sco pe o f  Al b e r ta ' s  

l eg i sl a t ive po we rs .  

2 . 9 . v  Th e r e fo r e , a l th o ug h  i nte r -d e l eg a t i o n  l oo ks p r om i si ng 

i n  te rms o f  a me t hod o f  " be e fi ng u p "  a nd fi l l i ng g a ps i n  a p i e c e  
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o f  prov i nc i a l leg i sla t i o n  b y  " bo r r o w i ng "  f ed e r a l  po we r s ( o r  v i c e  

v e r sa) , it m us t  b e  r em em b e r ed tha t  a s i m ple i n te r - d e leg a t i o n  o f  a 

po we r f r om a p r o vi nc e  to t he f ed e r a l  Pa r li amen t d o e s  no t g i v e  i t  

n a t i o na l  e f fe ct.  In o th e r  wo r d s , s h o u ld the Alb e r ta leg i s la t ur e 

pa s s  the p r o po sed t r ad e  s e c r e t s  leg i s la t i o n , a nd t h e n  r ec e i v e  

c e r ta i n  fed e r a l  po we r s  f r om the fed e r a l Pa r li am en t , Alb e r ta ' s  

leg i s la t i o n ma y b e  s t r e ng t h e n ed a nd mad e mo r e  e f fe c t i v e , b u t  i t  

wo u ld hav e  no  e f f e c t  i n  a pr ov i nc e  tha t h a d  no t pa s sed  s i m i la r  

leg i s la t i o n  a nd had no t r ec e i v ed a s im i la r  i n t e r -d e leg a t i on f r om 

the fed e r a l  Pa r li am en t. 

2. 1 0 . v  Th e r e fo r e , i n te r -d e leg a t i o n  d o e s  no t so lv e  the 

p r ob lem of un i fo rm i ty. The i d e a l s o lu t i o n  c ome s b a c k  to e n a c tmen t 

o f  t r ad e  s e c r e t s leg i s la t i o n b y  a ll the pr ov i n c e s  ( s i nc e  i t  i s  

wi t h i n  pr ov i nc i a l p u rv i e w b y  v i r t ue o f  s. 9 2 ( 3)). Ho wev e r , sho uld 

t h e  prov i n ce s  wi sh , t h e y  m a y  ma ke  the i r  leg i sla t i o n  mo r e  e f fe c t i v e  

b y  g a i n i ng the s uppo r t  o f  f ed e r a l  po we r s  t h r o ug h  i n t e r -d e leg a t i o n .  

Th e sam e o pt i o n  r em a i n s  o pe n  fo r a s i ng le e n a c t i ng p r ov i nc e. 

Alb e r ta , fo r i n s t a nc e , c o uld pa s s  the  p r o po s ed leg i sla t i on  i n  

c o -o pe r a t i o n  wi t h  the  f ed e r a l  g ov e r nm e n t  o r  i t  n e e d  no t. Th e 

pr o vi nc i a l leg i s la t i on wo uld s t a nd v a li d  i n  a n y  eve n t .  

I n te r -d e leg a t i o n i s  o n ly a n  o pt i o n  tha t i s  o pe n  t o  g ov e rnm e n t a l  

a ut ho r i t i e s  s e e k i ng to c o-o pe r a te a nd " c omb i n e "  the i r  po we r s  i n  

o rd e r to p r o d uc e m o r e  e ffe c t i v e  le gi s la t i o n  o r  i nd e ed , i n  o rd e r  to 

" pa s s o n "  pa p e r  wo r k .  As many o f  t h e  c a se s  i nd i c a te , the  r e a so n  

fo r the i n te r -d e leg a t i o n  i s  tha t o ne lev e l  o f  g ov e rnm e n t  ha s 

pa s s ed a la w a nd s e t  up t h e  mach i n e r y r e qu i r ed to e n fo rc e  the  law. 



86 

Th e law i s  a t  a s ub s e que n t  t im e  c h a lle ng ed , a nd t h e  c o u r t s  d ec i d e 

tha t t h e  le gi s la t i on i s  ult r a  v i r e s  the  e n a c t i ng lev e l  o f  

g ov e rnm e nt  a nd a c t ua lly wi thin the  pu r v i ew o f  the o th er . Th e 

" o t h e r "  d o e s  no t n ec e s s a r i ly wan t the  po we r ,  e s pe c i a lly i n  li g h t 

o f  the  e xpe n se i t  wo uld hav e to g o  to i n  o rd e r to se t up t h e  

o p e r a t i ng m a c h i n e ry. Th e r e fo r e ,  s i nc e  t h e  e n a c t i ng a ut ho r i t y ha s 

s e t up the m a ch i n e r y  a lr e a d y; t h e  g ov e r nm e n t a l  lev e l  wi th the  

a ut ho r i t y b ut no m a c h i n e ry w i ll i n t e r -d e leg a t e t he po we r to  t h e  

g ov e rnm e n t a l  po we r wi th m a c h i n e r y  b ut no a utho r i t y. In o th e r 

wo rd s ,  i n t e r -d e leg a t i o n i s  o f t e n  a m e c h a n i sm o f  e xped i e n c y  a nd 

e f f i c i e nc y. It i s  a pr ac t i c a l  so lu t i o n  to pr ac t i c a l pr o b lem s . As 

s ta t ed , i t  c o uld be  u s ed i n  t e rms o f  the  p r o po s ed t r ad e  s ec r e t s  

leg i sla t i o n, b u t  i t  n e e d  no t b e .  

2 . ll . v  In summ a r y, th e n ,  i t  i s  pr e fe r ab le tha t  a ll p r o v i n c e s  

pa s s  t r ad e  s e c r e t s  leg i sla t i o n  s im i lar t o  t h e  o ne pr o po s ed h e r e . 

Altho ug h i t  i s  pr e fe r ab le ,  i t  i s  no t n e c e s s a r y  s i n c e a s i ng le 

p r ov i nc e  ma y v a li d ly leg i s la t e  i n  t h e  a r e a .  Fed e r a l leg i sla t i o n  

i s  no t a po s s i b i li t y, b ut t h e r e  m a y b e  r o om fo r fed e r a l- p r o v i nc i a l  

c o-o pe r a t i o n .  

Cha p t e r I I I  - Th e Can ad i a n Cha r t e r  o f  R i gh t s  a nd Fr e ed om s  

3. 1 Th e Ca n ad i an Ch a r te r  o f  Ri g h t s  a nd Fr e ed om s  ( se e  

Appe nd i x  B ) , h e r e i n a f t e r c a lled t h e  Cha r t e r ,  pr o c la im ed o n  Apr i l  

1 7, 1 982, h a s had and wi ll c o n t i n ue to hav e  e f fe c t  o n  Ca n ad i a n 
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j ur i s pr ud e n ce , pa r t i cul a r l y  i n  t h e  a r e a  o f  co n s t i t u t i o n al l aw. 

3. 2 Th e fi r st i mpa ct tha t  the  Ch a r te r  s e em s  to  be hav i ng i s  

tha t o f  fo rm i ng a n e w  r ol e  fo r t h e  j ud i ci a ry ; o ne tha t m a y  

a ppr o a ch the a ct i v i st r o l e o f  t h e  j ud g e s  i n  the Un i te d  S t a te s . 

( " Act i v i s t  Cha r t e r  r o l e  fo r j ud g e s  fo r e ca s t " . The Na t i o n a l ,  a 

p ub li ca t i o n  o f  the  Can ad i a n Ba r As so ci a t i o n , Jun e , 1 9 8 3 - - s e e 

Appe nd i x  E . )  Pr i o r  to the Ch a r te r , t h e  fed e r a l  Pa r l i am e n t  a nd 

the  p r ov i nci a l  l eg i sl a t u r e s e n j o yed t h e  s uppo r t  o f  t h e  d o ct r i ne 

o f  Pr ov i n ci a l  Pa r l i am e n ta r y  sov e r e ig n ty ( o th e rwi se kno wn a s  

p a r l i ame nt a r y  s upr ema cy ) . In o t h e r  wo r d s , t h e r e  ex i s t ed a 

pr e s um pt i on o f  co n s t i t ut i o na l i t y: t h e  s ub st a n ce o f  t h e  l aws 

pa s s ed by th e r e s pe ct i v e  l eg i s l a t i v e  bod i e s  co uld no t b e  

que st i on e d  b y  th e co u r ts.  Th e o n l y th i ng the j ud i ci a r y co ul d 

q ue s t i on was whe t h e r  o r  no t t h e  l aw h ad b e e n  v a l i d l y  pa s s ed i n  

fo rm . Th e u s ua l  me chan i sm fo r j ud i ci a l  a t t a ck i n  t e rm s  o f  th e 

v a l i d i ty o f  a p i e ce o f  l eg i s la t i o n  wa s to q ue s t i o n  t h e  h e ad o f  

po we r und e r  wh i ch th e l eg i s l a t i o n  had b e e n  pa s s ed and to s t r i ke 

i t  d o wn o n  the ult r a  v i re s  pr i nci pl e .  

3. 3 Th e Ch a r te r  ha s ,  p r e s um ab l y , cha n g ed  tha t b y  m a k i ng th e 

j ud i ci ar y  t h e  ba s t i o n s  o f  t h e  r i g h t s  a nd fr e ed oms g ua r an t e ed b y  

t h e  Cha r t e r. Acco rd i ng t o  t h e  Queb e c  S u pr eme Co ur t i n  Queb e c 

As s o c i a t io n  o f  Pro te s tan t Sch o o l  Bo a rd s  v. A -. G . Que . ( No .  2 ) ; 

wh e r e  a l a w i s  cha l leng ed a s  a v i o l a t i o n  o f  the Ch a r te r , t h e  

pr e s umpt i o n  o f  con s t i t u t i o n a l i t y d o e s  no t a ppl y . In o th e r  wo r d s , 

no  l ev e l  o f  g ov e r nm e n t  i s  compe t e n t  to pa s s  l aws wh i ch co n t r av e ne  
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a n y  of t he r i g ht s a nd fr e ed om s  g r an ted by t he Cha r t e r ( Re Southam 

Inc . a nd the Quee n  ( No. 1 )  ( 198 2 ) ) .  S ec t i on 52 of the 

C on s t it ut i on Ac t ,  1 9 8 1  r e pl ac e s  th e Pa r l i am e n t  a nd the 

Le i sl a t ur e s a s  the " s upr em e "  l a w ma k e r s  of Can ad a wi t h  t he 

C on s t i t ut i on of Ca n ad a ,  of whi c h  t h e  Ch a r te r  i s  a pa r t. 

The r e for e , i t  would s e em tha t t h e  j ud i c i a r y  c a n  n ow d e c l a r e  

i nv a l id l eg i sl a t i on wh i c h , b y  i t s s ub st a n c e ,  c on t r av en e s the 

Ch a r t e r. Th i s  s ta t em en t , h owev e r , r a ise s an i s s ue whi c h  i s  

fund ame n ta l  to the Cha r te r .  Th a t  i s s ue i s  c on ta i n ed i n  the us e 

df t he t e rm " pr i nc ipl e s  of fund ame n t a l  j u st i c e "  i n  s .  7 of t he 

Ch a r te r . It i s  c l e a r  tha t the te rm i nc l ud e s p r oc ed u r a l  d ue 

p r oc e s s  ( a  r e qu i r em e n t  t ha t  a l a w b e  p r oc e ed ed wi t h  fa i r l y  b u t  

c a r r y i ng wi t h  i t  no powe r on the pa r t  of t he c ou r t s  t o  s t r i ke 

d own a p i ec e  of l egisl a t i on on t h e  b a s i s tha t i t  i s  mor al l y  

wr on g ) . It i s  unc l e a r , h owe v e r , a s  to whe the r  or n ot , and h e r e i n 

l i e s  t he i s s ue , the t e rm " pr i nc i pl e s  of fund amen t a l  j u s t i c e "  

i nc l ud e s s ub st a n tiv e  d ue proc e s s . Cou r t s  in the Un i te d  St a te s , 

b a s ed on t he i r  Con s tit ution , e nj oy the  powe r to s t r i ke d own 

l eg i s l a t i on b e c a us e  i t  i s  s ub s ta n t i v e l y  out of s t e p  wi th t h e  

m or al t r ad i tion s  hel d  b y  t he g e n e r a l  pop ul a tion . The Can ad ia n  

Ch a r te r  s ug g e s t s  tha t pr oc ed u r a l d ue p r oc e s s  i s  i n c l ud ed , b ut 

t ha t  s ub s t an t i v e  d ue p r oc e s s i s  not , a t  l e a s t  i n  t e rms  of s .  7 .  

The c a se s show t ha t  som e  j ud g e s  fe e l  tha t the r e st r i c t i on a ppl i e s  

on l y  t o  s e c tion 7; s ome fe e l  i t  a ppl i e s  to t h e  e n t i r e c h a r t e r ; 

s om e  s e e  n o  r e stric t i on s  a t  a l l .  Th e i s s ue r em a i n s  un r e sol v ed . 

Th e r e for e , t h e  c our t ma y h av e  t he powe r to s t r i k e d own l aws on a 

sub s t a n t i v e  b a sis , b ut t he y  p r ob ab l y  d o  not. In a n y  e v en t , ou r 



Ch a r t e r  ha s " b u i l t  i n" m e ch ani sms wh i ch o p e r a te to e ffe ct i v e l y  

ci r cumv ent a n y  po we r t h e  co ur t m a y  h ave  t o  s t r i ke d o wn 

l eg i sl a t i o n  o n  a s ub st a n t i ve b a s i s .  

3 . 4  Pa r l i am e nta r y  s ov e r e i g nty , t h e r e fo r e , canno t 

une qu i v o ca l l y  be sa i d  to b e  a t h i ng o f  the  pa s t . As s ta t ed i n  

Queb e c  As s o ci a t i o n  ( No .  2 )  ( 1 9 8 2 ) , s upr a , a nd num e r o us o t he r 

ca se s co ns i d e r i ng the Ch a r te r , the  d e cl a r ed " s up r em a cy"  o f  t h e  

Ch a r t e r  a nd t h e r e fo r e  t h e  r evo l u t i o na r y  " ne w" funct i o n  o f  the  

j ud i ci a r y  m a y  be  ci r cumv e n t e d  by b o th s e ct i o ns 1 a nd 33  of the 

Ch a r t e r  i t s e l f .  S e ct i o n 1 s t a te s :  

Th e C a nad i an Ch a r te r  o f  Ri g h t s  a nd Fr e ed om s  g ua r an te e s  
t h e  r i g ht s a nd fr e ed oms s e t  o ut i n  i t  s ubje ct o nl y  t o  
s uch r ea sonabl e l i m i t s  p r e scr i b ed b y  l aw a s  ca n b e 
d emo ns t r a b l y ju s t i fi ed i n  a fr e e  a nd d emocr a t i c 
SOCle ty . 

emph a s i s add ed . 

3 . 5 In  o the r wo rd s , s .  1 a ct s  a s  a " d i s cl a i m e r  cl a us e " . 

I t  r e co g ni ze s t ha t  the  r i g h t s a nd fr e ed oms g r ant ed b y  t h e  
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Ch a r te r  a r e  no t a b so l ut e ; t ha t i nd i v i d ua l  r ig h t s  can b e  fo r eg o ne 

fo r t h e  b e t t e r men t o f  t he who l e .  I f  an i nd i v i d ua l  ch a l l e ng e s  a 

p i e ce o f  l eg is l a t i o n  o n  the  b a s i s tha t h i s r ig h t s  a nd fr e ed om s , 

a s  g u a r an t e ed by t h e  Ch a r t e r , h av e  b e en i n fr i ng ed , t h e  

l eg i sl a t i ng bod y i s  fr e e  to a r g ue , co nce i v ab l y  s ucce s sful l y , 

tha t t h e  i nfr i ng ement o r  l im i ta t i o n  to t h e  r i g h t  o r  fr e ed om i s  

o ne pe rm i t ted by s. 1 .  In o t h e r  wo r d s , a ft e r  a pr ima fa ci e ca s e  

o f  i n fr i ng e me nt i s  pr e s e nted b y  t h e  pl a i nt i ff ,  t h e  b u r d en  fa l l s  



9 0  

o n  t h e  C r o wn to p r ove  t ha t  t h e  l im i ta t i on i m po s ed  by t he i r  

l eg i sl a t i o n  i s  a " r e a sona b l e "  o n e  tha t can b e  " d em o n st r ab l y  

j ust i fied i n  a fre e a nd d emocr a t i c  soci e t y " . Re Fed e r a l  

Re p ub l i c  o f  Ge rmany and Ra uca ( 1 9 8 2) s ug g e s t s  t ha t t h e  C r o wn ha s 

a v e r y  wid e cho i ce i n  te r m s  o f  t h e  fo und a t i o n s upo n wh i ch th e y  

can b a se the i r  a rg umen t . Any a s p e ct o f  " Ca n ad i an so ci e t y " , o r  

i nd eed , a n y  o th e r " so ci e ty "  i n  wh i ch, a s  a m a t te r o f  commo n  l aw ,  

fr e ed oms a nd d em o cr a t i c  r i g h t s  s im i l a r  to tho s e  r e fe r r ed to i n  

t h e  Ch a r te r  a r e  e n j o ye d , can b e  us e d  a s  a r e a so n  fo r l im i t i ng 

t h e  r i g h t s a nd fr e ed om s  o f  i nd i v i d ua l s . In o t h e r  wo rd s , t h e  

que st i o n  i s  no t whe th e r  t h e  co u r t ag r e e s  wi t h  th e l im i ta t i o n , 

b u t  whe t h e r  i t  co n s i d e r s  t h e r e  i s  a r a t i o n a l  b a s i s fo r t h e  

l im i ta t i o n , a b a s i s  tha t wo u l d be  r eg a rd ed a s  b e i ng wi th i n  the 

bo und s o f  r ea so n  by fa i r -m i nd ed peo pl e  a ccu s t om ed to t h e  no rm s 

o f  fr e e  a nd d emo cr a t i c  soci e ty. Ev en  t ho ugh t h e  ca s e  ( Ra uca , 

s upr a )  s ug g e s t s  tha t the ev i d e n ce pr e se n te d  i n  s uppo r t  o f  the  

l im i ta t i o n  b e  cl e a r  a nd une q u i v o ca l , it  wo ul d no t a ppe a r  tha t 

the b u r d en o n  the Cr own i s  t o o  g r e a t  b e ca us e  the ev i d e n ce i n  

s uppo r t  o f  the un r e a s o n a b l e n e s s  o f  t h e  l eg i s l a t i o n , a cco rd i ng to 

the  s am e  ca s e , must a l so be cl e a r and une qu i v o ca l . " Co ur t s 

sho u l d  b e  e x t r em e l y  he s i t a n t to s t r i ke d o wn l a ws s uch a s  t h e  

Ex t r ad i t i o n  Act (R . s . c . 1 9 7 0 , c .  E - 2 1 )  e n a cted b y  Pa r l i am e n t  

unl e s s t h e y cl e a r l y v i o l a te t h e  co n st i t ut i o n a l  r i g h t s  a nd 

fr e ed om s  se t o ut i n  the Cha r te r , and  sho ul d be  e qua l l y  r e l uctan t 

to cha r a cte r i ze t h e  l im i ta t i o n a s  no t j us t i fi a bl e i n  a fr e e  a n d  

d emo cr a t i c  soci e ty unl e s s i t  i s  o bv i o u s l y  un r ea so n abl e . "  (Re , -

Fed e r a l  Rep ub l i c  o f  Ge rma n y  and Ra uca ( 1 9 8 2) ,  h e ad no t e )  . )  
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Th e r e for e , i t  wo uld s e em t ha t  the  m uch p r o cla im e d  " g ua r an t e e "  o f  

r ig h ts a nd f r e e d om s  ca r r i e s  wi th i t  a m u lt i t ude o f  e x ce pt i on s .  

S e ct i o n  1 e mbod i e s  a s  m a n y  a s  an a ct i v e  m i nd wi ll con co ct ,  

p r ov i d i ng of cou r s e  tha t the co u r t a cce pt t h em , a nd the t r e nd 

a ppe a r s  to be , a s  i t  ha s b e en i n  the  pa s t , t ha t  t h e  cour t i s  

qu i te wi lli ng to pa y j ud i ci a l  d e fe r e n ce to  the Pa r li am e n t  a nd 

the  Leg i s la t ur e s .  

3.6 I n  add i t i o n  t o  the l im i ta t i o n s  o n  r i g ht s  and  f r e ed om s  

t ha t ma y b e  co n s i d e r ed a cce ptabl e und e r  s .  1 ,  s .  3 3  p r ov i d e s  

fur the r ci rcumv e n t i o n  t o  the " s upr em a cy "  o f  t h e  Ch a r te r . 

Sect i o n  3 3 ( 1 ) i s  t he f amo u s  " o pt o u t "  cl a us e .  I t  a l l ows t h e  

Pa r li ame n t  o r  a Leg i s la t ur e  to e x pr e s s ly d e cla r e  tha t a n  Act o f  

the  sam e  wi l l  o pe r a te no twi th s t and i ng pr o v i s i o ns i n clud ed in s .  

2 or s e ct i o n s  7 t h r ough 1 5  o f  t h e  Ch a r t e r . In o th e r  wo rd s , 

a l tho ug h the Ch a r te r  i s  s uppo sed to b e  e n t r e nche d , a nd r e i g n  a s  

s upr eme , the Pa r l i ame n t  o r  Leg i sl a t u�e s can " r i se abov e "  t h e  

" s upr em e  law "  i n  o rd e r to pa s s  l eg i sl a t i o n  wh i ch con t r av en e s i t , 

a s  lo ng a s  t h e  offe nd i ng leg i s la t i o n  s pe ci f i ca lly s ta te s tha t i t  

wi l l  o pe r a te i n  spi te  o f  the o f f e n ce .  I f  s uch i s  t h e  ca se , the  

co u r t s  a r e , of  co ur s e , po we r l e s s to  d o  a n yt h i ng but  g ive e f f e ct 

to the  leg i sl a t i on unle s s i t  ca n b e  s t r uck d o wn o n  the ult r a 

v i r e s  pr i n ci ple ( Ma la r ct i c  Hyg r ad e Gold M i n te s  Ltd . v. The Que e n  

i n  r i g h t  of Que b ec ( 1 9 8 2 )).  Th e o n ly l im i t a t i o n  o n  th e C r own ' s  

" opt out "  po we r a s  g r a n t ed by s .  3 3  ( 1 ) i s  con ta i n ed in  s .  3 3  ( 3 ) 

a nd tha t i s  tha t a d ecla r a t i o n  tha t " o f fe nd i ng " leg i s la t i o n  wi ll 

o pe r a te i n  s p i t e  o f  t h e  Cha r t e r  w i l l  ce a se to h ave  e f fe ct f i v e  



ye a r s  a f t e r  t h e  l egisl a tio n  co n ta in ing t he d e cl a r a t io n  come s 

in to fo r ce . Th e " l im ita tio n "  is1 h o wev e r ,  a m e ag er o ne ,  s in ce 

s .  3 3 ( 4 ) a f fo rd s  the  e n a c ting b ody the o ppo r t unit y  to r e -en a ct 

t h e  d e cl a r a tio n.  In summa r y ,  t h e n ,  the  C r own m a y  " o pt o ut "  of 
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ce r ta in pr ovisio n s  o f  t h e  Ch a r t e r  a s  l o ng a s  it d o e s so  

e x pr e s s l y (initia l l y ) and the n  r e n e ws t h e  d e cl a r a tio n ev e r y fiv e  

ye a r s .  This pl a ce s  a b u r d e n  o n  t h e  Pa r l iamen t a nd t h e 

Leg is l a t ur e s  to  r ev iew the ir l eg is l a tio n pe r io d ica l l y  a nd e n s ur e 

t ha t  l egisl a t ion cl a iming to b e  "ab ove  t h e  Ch a r t e r " r ema in s  so . 

In te r e s t ing com pl ica tio n s  m a y  r e s ul t  if a " r e n e w  d a te " is 

ov e r l o o k e d ,  but e s s e n t ia l l y  t h e  e f f e ct o f  s .  3 3  is to b r e a t h e  

l ife in to the Pa r l iam e n ta r y  s ov e r e ig n ty d o ct r in e ,  a nd t o  ag a in 

fo r ce t h e  j ud icia r y  to a s s ume a s e co nd a r y  r o l e . 

3.7 Th e que stio n  the n  b ecom e s, wh a t  is t h e  e f fe ct o f  t h e  

a b o v e  discu s s io n  o n  the pr o po s ed  t r ad e  s e cr e t s  l egisl a tio n? 

Fir st l y, is the pit h a nd s ub st a n ce o f  t h e  l eg is l a tio n a im ed a t  a 

" r ig h t "  o r  a " f r e ed om " ?  Re Al lman a nd C ommis s io n e r  o f  the 

No r thwe st Te r r ito r i�_s _ ( 1 9 8 3 ) s ug g e st s  th a t  wh e r e  it use s the  

t e rm " r ig h t " , t h e  Cha r t e r  g ua r an te e s  s t a t e  in t e rve n t io n  to 

p r o te ct the ind iv id ua l  in th e a ctiv it y  r e f e r r ed to , b ut whe r e  it 

u s e s the t e rm " f r e ed om " ,  wha t it g ua r an te e s  is no n-in t e r f e r e nce 

by the  s t a te in t h e  a ctiv it y  emb r a ced by the  f r e ed om .  

Th e r e fo r e ,  if a " misa ppr o p r ia to r "  we r e  to ch a l l e ng e  the  pr o po s ed 

t r ad e s e cr e t s l eg isl a tio n, h e  wo u l d be  d o ing so o n  the b a sis 

tha t the Cha r t e r  g ua r an te e s  h im t h e  " f r e ed om "  to misa ppr o pr ia t e 

t r ad e  s e cr e t s  a nd tha t the pr ovin cia l Le g isl a t ur e canno t d eny 



h im tha t  f r e e dom . The a rg um e n t  i s  r i di c ul o us . On a s im pl e 

r e a di ng o f  the Ch a r ter , i t  d o e s  n o t  appe a r  to g i v e  a n yo n e  the 

" f r e ed om to m i s a ppro pr i a te tr ad e s ec rets " . Th e m e r e  s ug g e sti o n  

tha t  i t  doe s  i s  un fo und ed bo th i n  the Ch a r te r  and i n  wha t I 
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wo uld  te rm the pr e s ent n e two r k  o f  s o c i a l va l ue s  a s  h e l d  b y  th e 

g en e r a l  Cana di a n  po pul ac e . Ind e e d ,  i t  m a y  b e  a r g ue d  tha t  s .  7 

o f  the Cha rte r g ua r an te e s th e r i g h t  o f  the " r i g htf ul o wn e r "  to 

hav e h i s tr ad e s e c r e ts pr o te c ted f r om m i sa ppr o pr i a to r s  b y  wa y o f  

p r ov i nc i al l eg i sl a ti o n . S e c ti o n  7 g r a nts the r i g h t  to l i fe ,  

l i b e r ty a nd se c ur i ty o f  th e pe r so n  and  the r ig ht n o t  to b e  

d e pr i v ed th e r eo f  exc e pt i n  a c c o r da n c e  wi th the pr i nc i pl e s  o f  

f un d am e nta l  j usti c e . Arg ua b l y , i t  i s  d i f f i c ul t  to s e e  wh e r e  

" tr ad e  s e c r e ts " ma y b e  c on s i de r ed a n a l og o us to " l i fe l i b e r ty a nd 

s e c ur i ty" . Th e g en e r a l popul a ti o n  m a y  b e  mo r e  i nc l i ne d  to 

d e f i ne " tr ad e  s e c r e ts "  a s  " pr o pe r ty "  a nd c l e a r l y , i n  s p i te o f  

the a rg ume n ts r al l i ed ag a i n st th e s ug g e sti o n: the r i g h t to 

p r o pe r ty i s  no t o ne tha t  i s  p r o te c ted by the Ch a r te r . Th e Que e n  

i n  r i g h t  o f  New Br un s wi c k  v .  Fi s h e rma n ' s  Wh a r f  Ltd . ( 1 9 82) 

c o nc l ud ed that a l tho ug h  th e Ch a r te r  d o e s  n o t  spe c i f i c a l l y  r e fe r  

to pr o pe r ty r i g hts , the wo r ds " r i gh t  to • • •  s e c u r i ty o f  th e 

pe r so n " , a s  u s e d  i n s .  7 ,  m u st b e  c o n str ue d a s  i nc l ud i ng  the 

r i g h t  o f  e n j o yment o f  pr o p e r ty .  The c o ur t  sa i d  th i s  i n  s p i te o f  

the fa c t  tha t  am endme nts wh i c h wo ul d hav e c ha ng ed the pr ov i s i o n  

to r e ad s pe c i f i c a ll y , tha t " Ev e r yo n e  ha s the r i g h t  to l i fe ,  

l i b e r ty ,  s e c u r i ty o f  the pe r so n  and e n j o ym e n t  o f  pr o pe r ty • • •  " 

we r e  de f e a ted i n  th e Spec i a l Jo i n t  C omm i ttee o n  Jan ua r y 2 7 ,  1 9 8 1  

a nd i n  the Ho u s e  o f  Commo n s  o n  Ap r i l 2 3 , 1 9 8 1 . Th e r e fo r e , i f  a 
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p r ov i s i on spe c if i c a l l y g r an ti ng pr o pe r ty r i g h ts was c o n sc i o u s l y  

e xc l ud ed b y  those d r a fti ng a n d  ul tim a te l y  e n a c ti ng the Ch a r te r , 

I woul d str e n �o u s l y a rgue tha t i t  i s  not fo r the New B r un s w i c k  

Co ur t  o f  Appe a l  to i nc l ud e  the r ig h t ,  e spe c i a l l y  s i n c e  the 

Cha r te r  wa s e n a c ted d ur i ng a p e r i od o f  i nd i s p uta bl e 

Pa r l i am e nta r y sov e r e ig nty . Th a t  i s ,  s i n c e  Pa r l i am e n ta r y  

s ov e r e i g n ty r e i g ned whe n  the Ch a r te r  wa s e n a c te d , th e c o urts 

c anno t que sti o n  the s ub sta n c e o f  th e l eg i sl a ti o n , m e r e l y  the 

fo rm i n  wh i ch i t  i s  pa s se d . Arg uab l y , the l a tte r i s  no t 

que sti o n ab l e ,  a nd the que sti o n i ng o f  the fo rm e r  i s  n o t a l l owed . 

It i s  my s ug g e sti o n  tha t  the New B r un s wi c k  Co u r t  o f  Appe a l  

o v e r ste pped i ts b o und s i n  c om i ng to the c o nc l us i o n  tha t  i t  d i d .  

The o nl y  wa y i t  c o ul d h ave i s  i f  the c o ur t  a rg ue s  tha t the 

Ch a r te r  ha s r e tr o a c ti v e  e ffe c t  to i ts o wn pa s s i ng . Th i s  i s  n o t  

the c a se . Many Cha r te r  d ec i s i o n s  h av e  c o nc l ud ed tha t  the e f fe c t 

o f  the Ch a r te r  i s  p r o s pe c ti v e  o nl y . ( E xampl e s  o f  c a s e s wh i c h 

h a v e  c ome to th i s  c o n c l us i on i nc l ud e  R .  v .  Ro l b i n  ( 1 9 8 2) ,  a c a s e  

i n  wh i ch s .  7 ,  i ts e l f [ the s e c t i o n  o n  wh i c h th e c o ur t i n  

Fi s h e rm a n ' s  Wha r f ( 1 9 8 2) ,  s upr a ba s ed i ts c o nc l u s i o n  tha t  th e 

Ch a r te r  g av e  pr o pe r ty r ig h ts ]  wa s i n  d i spute a nd the c o u r t  

d ec i d ed tha t  i t  wa s no t to b e  g i v e n  r e tr o s pe c tive  e f f ec t ;  Re 

Po tm a  and the Que e n  ( 1 9 8 2 )  d ec i d ed to o ,  tha t  s .  24 o f  the 

Ch a r te r  c an o n l y b e  g i v e n  p r o s pe c tive  e f fe c t . )  

3 . 8 On e m a y  wi sh to a rg ue tha t  a r i g h t to pr o pe r ty e xi sts 

i n  Can ad a on the ba s i s o f  s .  2 6  o f  th e Ch a r te r . The s e c ti o n  

sta te s tha t  r ig h ts a n d  f r e e d om s  tha t  e xi ste d  i n  C a n ad a at the 



9 5  

a dv e n t  o f  the �ha r te r  a r e  no t abro g a te d  s impl y a s  a r e s ul t  o f  

n o t  b e i ng i ncl u de d  i n  the Cha r te r . Th e r e fo r e , i n  e f f e c t ,  one i s  

acc e pting the f act tha t  a r i g h t  to p r o p e r ty i s  no t i nc l u de d  i n  

the Ch a r te r . ,  b ut i s  a rg u i ng tha t  the r ig ht di d ex i st pr i o r to 

the Cha r te r  a nd i s  th e r e fo r e  sti ll ex i s te n t .  Aga i n , th e 

a rg um e nt i s  un fo un de d  i n  l aw .  Ex p r o pr i a ti o n , c omme rc i a l  a n d  

deb to r -c r e di to r  c a se s  show tha t  no s uch  p r o p e rty r i ght ha s e v e r 

b e en e nj oye d by Ca n adi a n s .  An i n div i dua l ' s  r ig h t to p r o pe r ty 

ha s a l wa ys ta k e n  s e c o n d  pl a c e  to th e b e tte rme n t  o f  the who l e .  

Th e r e fo r e , a r ig h t  to pro pe r ty i s  n o t  e n sh r i n e d  by the Ch a r te r  

a n d  i f  " tr a de s e c r e ts " i s  to b e  l ab e l l e d " pr o pe r ty" s .  7 wo ul d 

n o t ,  a s  s ug g e ste d ,  a f fo r d  the " r ig h tf ul own e r "  a n y  " r ig ht" to 

h ave  the pr ov i nc i a l Leg i s l a tur e l eg i s l a te to pr o te c t  h i s tr a de 

s e c r e t .  Ho wev e r ,  a s  a rg ue d  i n  M r . Hammo n d ' s pa pe r ( pp .  5 9 -6 3 ) ,  

" tr a de s e c re ts" do e s  n o t  qu i te f i t  the l eg a l  de f i n i ti o n  o f  

" pr op e r ty" . Th e r e fo r e , i f  i t  i s  n o t  " pr o pe r ty" , wha t  i s  i t? 

Arg u a bl y , i t  i s  s ome th i ng by wh i c h an i n div i du a l  pro te c ts th e 

" s e c ur i ty o f  h i s pe r so n " . A " tr a de se c r e t" may b e  som e th i ng 

tha t  he i s  s e tti ng a s i de i n  o r de r to e n s u r e  h i s o r  h i s 

c h i l dr e n ' s  o r  h i s b us i n e s s ' s  h e a l th a n d  we l fa r e  i n  the f utu r e .  

Tha t i s , the " tr a de s ec r e t" a n d  th e c omme r c i a l v a l ue tha t  i t  m a y  

h av e  i s  som e th i ng h e  wi she s to pr o te c t  a n d  k e e p  " se c r et" so tha t  

i t  ma y b ene f i t  a n d ,  i f  you w i l l , " s e c ur e  h i s pe r so n" i n  th e 

f utur e .  

3 . 9 I n  s umma r y , the n ,  the Ch a r te r  do e s  n o t  g iv e  a 

m i sa ppro pr ia to r  the f r e e dom to m i sa ppr o pr i a te a tr a de s e c r e t 

.... :·.;·�� 
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and , a r gu a b l y , i t  d oe s  g ive th e " r i g htf ul own e r "  th e r i g h t  to 

hav e i t  pr ote c te d .  Tha t i s ,  the Ch a r te r  d oe s  n ot g ua r a n te e  

non- i n te r f e r e nc e b y  the sta te wi th r e s p e c t  to a n  i nd i v i d ual ' s  

m i sa ppr opr i a ti on of a tr ad e s e c r e t  a nd , i n  fa c t, m a y  ev e n  c ry 

out f or sta t.e i n te rv e n ti on to pr ote c t  th e " r i ghtf ul own e r ' s " 

i n te r e st i n  h i s tr ad e s e c r e t. Th e r e for e ,  I woul d s ug g e st th a t  

pr ov i nc i a l l eg i sl a ti on s uc h  a s  tha t  p r opos ed b y  th e Tr ad e 

Se c r e ts Pr ote c ti on Dr a ft Ac t c oul d n ot b e  c ha l l eng ed on th i s  

pa r ti c ul a r a s pe c t  of th e Ch a r te r .  

3.1 0 Ad d i ti ona l l y ,  p u r s ua n t  to s .  3 1  of th e Ch a r te r , 

I wou l d  s ug g e st that th e l eg i s l a tion , i n  ord e r  to b e  v a l i d , mus t 

b e  pr ov i n c i a l . Se c ti on 3 1  s ta te s  tha t  n oth i ng i n  the Ch a r te r  

e xte nd s  the l eg i s l a t ive powe r s  of a n y  b od y  or a uthor i ty .  

Th e r e for e , i n  l i g h t of th e d i sc us s i on i n  Ch a pte r 2 of th i s  

r e por t ,  tr ad e s e c r e ts l eg i s l a ti on ,  a s  d r a fted , i s  wi th i n  

pr ov i nc i a l  pu rv i e w and the Ch r te r  d oe s  n ot c ha ng e th a t . Fe d e r a l 

leg i sl a ti on i n  the a r ea woul d b e  c h a l l e ng ab l e on the ul tr a  v i r e s  

pr i n c i pl e ;  p r ov i nc i a l l eg i sl a ti on woul d n ot. Se c ti on 3 6  of the 

Ch a r te r , h owev e r , pose s an i n te r e sti ng q ue r y  i n  te rm s of 

f e d e r a l -pr ov in c i a l  c o- ope r a ti on wi th r e s pe c t  to e qua l i za ti on and 

r eg i on a l  d i s p a r i ti e s . The s e c t i on sta te s  tha t  b oth l ev e l s of 

g ov e r nm e n t  a r e  c omm i tted to: 

a )  p r om oti ng equa l oppor tun i ti e s  f or the we l l -b e i ng of 
Can ad i an s ;  

b )  f ur th e r i ng e c on om i c  d ev e l opm e n t  to r ed uc e d i s pa r i ty 
i n  oppor tun i ti e s ; a nd 



c )  pr ov i di ng e s s e n ti a l p ub l i c  s e rv i c e s  o f  r ea so n a bl e 
q ua l i ty to a l l Ca n a di an s .  

3. 1 1  Ar g uab l y , s i n c e  I c o ul d f i n d no c a s e  l aw o n  th i s  

s e c ti o n , the s e c ti o n  i s  di r ec ti ng l eg i s l a t i v e  a utho r i ti e s  to 

e n s u r e tha t  Ca n a di a n s ev e r ywh e r e  e n j o y  the h i g he st po s s i b l e 

s ta n da r d  o f  l i v i ng .  Arg u ab l y , to o ,  the publ i c  di s s em i na ti o n  o f  

"tr a de s e c r e ts " c o u l d a i d  i n  th i s  c a us e  b y  m a k i ng knowl e dg e  o r  
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i n fo rma ti o n  ( whe th e r o f  c omme r c i a l v a l ue o r  no t) r e a di l y 

a v a i l ab l e to the g en e r a l  pub l i c i n  o r de r  tha t  pe o pl e m a y  " put 

the i r  h e a ds tog e th e r " ,  so  to s pe a k , to c ome to q u i c ke r  so l uti o n s  

fo r pr o b l em s , dec i de o n  v i ab l e  e c o nom i c  a l te r n a ti v e s , o r  pe r ha ps 

to dec i de o n  wh e r e  a " pl an t" sho ul d b e  b u i l t  i n  o r de r  to c r e a te 

j ob s . Co ur ts m a y  f i n d , o n  th e b a s i s o f  the se a rg um e n ts , tha t  a 

p i ec e  o f  pr ov i nc i al l eg i s l a ti on wh i ch se e k s to s uppr e s s  p ubl i c  

di s s em i n a ti o n  o f  i n fo rm a t i o n  wh i c h m a y  l ea d  to the pub l i c  g o o d ,  

( a s  a r g ua b l y , th i s  pr o po s e d  l eg i s l a ti o n ma y) to b e  i n  

c o n tr av e nti o n  o f  the Ch a r te r  a n d  the r e fo r e wi th o ut e f fe c t .  I 

s ug g e st that th i s  i s  a ten uo us a rg um e n t .  The s e c ti o n  sta te s  

tha t l eg i sl a ti v e  a utho r i ti e s  a r e  c omm i tte d to tho se pa r ti c ul a r  

g o a l s ; not tha t  the y  sh a l l b e  me t .  Tha t  i s , the s e c ti o n  do e s  

n o t  c r e a te a l eg a l o b l i g a ti o n  o n  the pa r t  o f  the g ov e rnm en ta l  

l ev e l s  to meet the g o a l s . Wha t  th i s  s ug g e sts , th e r e f o r e , i s  no t 

n e c e s sa r i l y  tha t  th e g o a l s a r e  se c o n da r y , b ut tha t  the y  wi l l  b e  

wo r ke d  to wa r d  i n  l i g h t  o f  a m yr i a d o f  c o n s i de r a ti on s . In  o th e r 

wo r ds , the g o al s  wi l l  b e  m e t  i f  the y  a r e  a t  a l l  v i ab l e  

c o n s i de r i ng the c i rc um s ta nc e s . I wo ul d s ug g e st, the r e fo r e , i f  

the r e  we r e  ov e r r i di ng c i r c um s ta n c e s , s uc h  a s  the l aw ,  pa r ti c ul a r 

s o c i a l v a l ues o r  p u r e  po l i ti c s , fo r ex ampl e , the a c h i ev ement o f  
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th e g o a l s  o f  equa l i za ti o n  o f  r eg i o n a l  di s pa r i ty wo ul d b e  

po stpo ne d un ti l a mo r e  v i ab l e  o ppo r tun i ty p r e s e n te d  i tse l f .  I 

wo uld s ug g e st tha t  thi s wo ul d be  the c a se i n  te rms o f  the 

p r o po se d  tr a de s e c r e ts l eg i s l a ti o n . In we i g h i ng the c o nfl i c ti ng 

f a c to r s , I wo ul d s ug g e st tha t  th e c o u r ts wo ul d no t v en tu r e  s o  

fa r a s  to ta k e  r e s po ns i b i l i ty fo r the e c o no mi c  dev e l opm e nt o f  

Can a da a n d  wo ul d ,  th e r e fo r e , u ph o l d the pr o po s e d  l eg i sl a ti o n . 

In de e d ,  the s e c ti o n  s e e m s  to b e  a i m e d  a t  e n s ur i ng g ov e rnm e nta l  

c o -o pe r a ti on i n  the a r e a ; p e r ha ps i n fo rm a l  a s so c i a ti on s  b e twe e n  

the g ov e rnm e nta l  l ev e l s wi th r e s pe c t  to f un di ng . It doe s  no t 

s e em to r e quir e  j udi c i a l i n te rv e n ti o n . 

3 . 1 2  Th e r e fo r e , i n  i ts p i th a n d  s ub sta nc e , I do n o t  se e 

th e dr a ft l eg i sl a ti o n  a s  a c o n tr av e n ti o n  to the Ch a r te r  on  a 

s ub sta n t i v e  b a s i s .  Ev e n  i f  I am wr o ng , h o wev e r , a n d  the c o u r t  

f i n ds tha t  the pr o po s e d  a c t  do e s  i n f r i ng e  o n e ' s " f r e e dom to 

m i sa ppr o p r i a te " , I wo ul d s ug g e st tha t  the l im i ta ti o n s  o n  the 

" fr e e dom " pr o po s e d  by th e dr a f t l eg i s l a ti o n  a r e  ac c e ptab l e  

wi th i n  the c o n fine s  o f  s .  1 .  Su r e l y , m em b e r s  o f  Ca n a di a n  

s o c i e ty ,  a n d  a n y  o th e r  so c i e ty u s e d  to f r e e  a n d  demo c r a ti c  wa ys , 

wo ul d no t a c c e pt the fa c t  tha t  the f r u i ts o f  the i r  i n te l l ec tua l 

l abo u r  c o ul d  no t be pr o te c te d  f r om the i r  c ompe ti to r s  a n d ,  v e r y  

o fte n , the i r  " f r i e n ds "  a n d  em pl oye e s . In de e d ,  the pr o po se d  

l eg i sl a ti on wa s dr a fted , i n i ti a l l y , i n  r e s po n se to a n  o u tc r y 

f r om the pub l i c  se c to r  fo r the se v e r y  r e a so n s . Th e r e  wa s l i ttl e 

o r  no  l eg al p r o te c t i o n  ava i l abl e ; a n d  the y  wan te d  i t .  We , a s  a 

s oc i e ty ,  do no t g en e r a l l y  c o n do ne the ta k i ng o f  s om e th i ng wh i c h  
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d oe s  not b e l ong to one simpl y i n  ord e r  to " g e t  a h e ad "  or s av e  

s om e  tim e . Su r e cly, w e  hav e a l wa ys f r own e d  on one wh o ta ke s 

cr ed i t  for , or r ec e i v e s r em un e r a ti on f or , s ome thi ng he ha s not 

e a r n ed or for wh i c h he ha s n ot wor ke d . Th e " pa s s i ng of f "  l aws 

a r e  a g ood ex ampl e .  Th e r ef or e , I would  s ugg e st tha t ,  even i f  

the v a l i d i ty we r e  c ha l l e ng ed , the pr opose d  l eg i sl a ti on woul d be  

u ph e l d  as  a j usti f i a bl e l i m i t  und e r  s .  1 .  

3 . 13 Sh oul d the Al b e r ta Leg i sl a tu r e  sti l l  fe e l  un s ur e , i t  

i s  a l wa ys open to th em to ma ke  a d e c l a r a ti on ,  c on ta i n ed  wi th i n  

th e pr oposed l e gi s l a ti on ,  und e r  s .  3 3 ;  t h a t  th e Ac t wi l l  ope r a te 

i n  s p i te of a n y  c on tr av e n ti on .  The opti on i s  ope n  to th em on l y  

i f  the l eg isl a ti on c on tr av en e s s .  2 of s e c ti on s  7 th r oug h 1 5  of 

the Cha r te r , h owev e r . It i s  my f e e l i ng , thoug h , tha t  a 
-

d e c l a r ati on i n  this ca s e  i s  n ot n e c e s sa r y  a nd i n d e ed , i s  unwi se . 

As sta ted , the pr opos ed l eg i s l a ti on d oe s  n ot c on tr ave ne th e 

s ta tute , a nd ev e n  i f  i t  d oe s , i t  i s  a j us t i f i a b l e l im i t  wi th i n  

s .  1 .  Th e r e f or e , a d e cl a r a ti on would  b e  unn ec e s s a r y  ov e r k i l l . 

It wou l d a l so b e  unwi s e  for pol i ti c a l  r e a s on s . Al th oug h the 

" opt out" c l a u s e  e x i sts , a nd c a n be  u s e d , i ts u s e  shoul d  b e  

r e se r v ed for d i r e c i r c um s ta nc e s . A p i e c e  o f  l eg i sl a ti on wh i c h 

ope r a te s  pur s ua n t  to s .  3 3  i s  d e f i n i te l y n ot i n  c on tr aventi on of 

the Ch a r te r , b ut i t  c oul d v e r y we l l  be s e e n  as a c on tr av enti on 

of the " s pi r i t of th e Ch a r te r " . The f a c t  that the Cha r te r  i s  

e n tr enched , th a t  i nd i v i d ua l s  i n  Ca nad a f i n a l l y  h av e  a " s upr em e "  

l aw tha t  " g ua r an te e s "  th e i r  r i g hts a nd f r e ed oms shoul d not 

l i g htl y  b e  toye d  wi th .  Th e r e for e , e n a c ti ng a pi e c e  of 
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l eg i s l a t i o n  wh i c h  o pe r a t e s  un de r  s .  3 3  o f  the  Ch a r t e r  c o ul d  we l l  

b e  a d ang e r ous po l i t i c a l m ov e  a nd sho ul d o n l y b e  und e r ta ke n  wh e n  

t h e  n ec e s s i ty for t h e  p a r t i c ul a r  l eg i sl a t i on i s  une quivo c a l . As 

s t a t e d ,  I d o  no t f e e l  tha t a d ec l a r a t i o n i s  n e c e s sa r y  o r  

wa r r an t ed for the p r o po s ed l eg i sl a t i o n  s i nc e  i t  i s  v a li d  fo r 

o the r r e a so n s . 

3. 1 4 Al tho ug h ,  i n  i t s p i t h  and s ubs t a n c e ,  the  pr o po sed 

t r ad e  s e c r e t s  l eg i s l a t i o n i s  no t c ha l l e ng a bl e o n  the ba s i s o f  

t h e  Cha r te r , the r e  r em a i n  a few p r o c ed u r a l a r e a s  o f  c o nc e r n .  

3.1 5  Th e f i r st i s  t h a t o f  " s t a n di ng " wh i c h  i nv o lv e s  a 

d i s c us s i o n o f  s .  2 4 ( 1 ) i n  c o n j unc t i on wi th s .  32 o f  t h e  Ch a r te r  

and  s.  52 (1 ) o f  the  Co n st i t ut i o n  Ac t, 1 981. Th e " st a nd i ng "  

i s s ue m e r e l y  an s we r s  the  que s t i o n  o f  whe t h e r  o n e  ha s t h e  r i g h t 

t o  b r i ng h i s pr iv a te d i sput e b e fo r e th e c o u r t s . Th e r e  i s  no  

q ue s t i on tha t t h e  o nc e  r i g i d r e qu i r eme nt s  fo r s ta nd i ng are  no  

lo ng e r  i n  e f f ec t. The c o ur t  o nc e  r e qu i r ed ,  as  in  R .  v.  

Ma n c h e s t e r Co r po r a t i o n  ( 1 9 1 1 )  tha t,  in  o rd e r  to hav e s t a nd i ng ,  

t h e  a ppl i c an t ,  e i th e r  a s  a n  i nd i v i d ua l  o r  a m emb e r  o f  a s pe c i a l 

c l a s s  o r  g ro up,  show s o m e  " s pe c i a l i n te r e st "  a b ov e a nd beyo nd 

t ha t o f  the  g e n e r a l  p ub l i c .  Tha t  i s , t h e  l aw i n  que s t i o n  had to 

a f fe c t  the pa r t i c ul a r  c ompl a i n a n t  i n  so me pa r t i c ul a r  wa y .  Th e se 

r ul e s  have  d e f i n i t el y  b e e n  r e l ax ed a s  A . -G .  N . S .  v. Mc Ne i l  

( 19 7 6 ), a d ec i s i o n o f  t h e  S u p r em e  Co ur t o f  Ca n ad a ,  s ho ws .  In 

Mc Ne i l ,  s up r a ,  Mr . McNe i l  wa n ted  to s e e  " La st Ta ng o in Pa r i s" , a 

m ov i e  wh i c h  had b e e n  b an n ed by the  Nova Sco t i a Bo a rd o f  Cen so r s .  



1 0 1 

Mr . McNei l wan t ed to c ha l l e ng e  t h e  b ann i ng o n  t h e  ba s i s t h a t i t  

wa s ul t r a  v i r e s the C e n so r sh i p Bo a r d .  Th e Supr em e  Co ur t o f  

Can ada , i n  a d ec i s i o n  wr i t t e n  b y  La s k i n  C.J., h e l d  t h a t Mr . 

Mc Ne i l  had s t a nd i ng ev e n  tho ug h h e  wa s no f u r the r a f fe c te d  than 

o t h e r m emb e r s  o f  the p ub l i c  in  g en e r a l. Ba s i c a l l y , a s  t h e  l aw 

now s t a nd s , vi r t ua l l y  a n y  a ppl i c an t  c an g a i n  s t a nd i ng a s  l ong a s  

h e  c an show tha t t h e  l aw i n  que s t i on s ome how a f f e c t s  e i th e r  h im ,  

o r  the g ene r al po pul ac e o f  wh i c h he i s  a m em be r , i n  a n  adv e r se 

wa y .  In Th o r s on v .  A-. G. Ca n . ( 1 9 7 5 ) , a n  i nd iv i d ua l  b ro ug h t  a n  

a c t i o n  se e k i ng a d e c l a r a t i o n  tha t t h e  Of f i c i a l La ng u ag e s  Ac t and 

c e r ta i n  a ppr o p r i a t i o n  ac t s  pr ov i d i ng mon e y  t o  i m pl em e n t  the 

O f f i ci a l Lang uag e s  Ac t we r e  ul t r a  v i r e s  the  f ed e r a l  Pa r l i amen t .  

Th e Supr em e  Co ur t o f  C a n ad a he l d  th a t  t a xpa ye r s• mone y wo ul d be 

u s ed to pa y fo r the impl emen ta t i o n a nd s i nc e  Mr. Tho r son  wa s a 

t a xpa ye r , h e  had st a nd i ng to c ha l l eng e the l eg i sl a t i o n , e v e n  

thoug h he wa s no mo r e  pe r so n a l l y  a f f e c t ed t h a n  a n y  o t h e r  t a x  

pa ye r .  

3 . 1 6  Th e i s sue o f  s t a n d i ng und e r  the Ch a r t e r wo ul d a ppe a r  

t o  b e  f o l lo wi ng the  m o r e  r e l a xed r ul e s  se t o ut b y  t h e  

c on s t i t ut i o n a l  c a se s. In Bo r o ws k i  v. M i n i s t e r  o f  Jus t i c e  o f  

C a n ad a ( 1 981 ), Mr . Bo r o ws k i  so ug h t  a d ec l a r a ti o n  th a t  a b o r t i o n  

pr ov i s i on s  o f  the Cr i m i n a l  C o d e  we r e  ul t r a  v i r e s  the  f ed e r a l  

Pa r l i am e nt pur sua n t  t o  s. 2 4 ( 1 ) o f  the Ch a r te r  and s .  52 ( 1 )  o f  

t h e  Con s t i t u t i o n  Ac t ,  1 981. In i t s m a j o r i t y dec i s i o n , pe r 

Mar tl and J., the  Supr em e Co u r t o f  Ca n ad a  s ug g e st e d  an e xt e n t i o n  

o f  t h e  a l r e ad y l i b e r al s t a nd i ng r ul e s  t o  t he po i n t  wh e r e  a lmo s t  
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a n yo ne ha s l o c us s t a nd i . In the c a se , a t  p .  3 4 3 ,  t h e  Co u r t h e l d  

t ha t a n  a ppl i c an t  ha s s t a nd i ng a s  l o ng a s  h e  c an r a i se a s e r i o u s  

i s s ue wi t h  r e s pe c t to the v al i d i t y o f  l eg i sl a t i o n  pur s ua n t  to 

t h e  Ch a r t e r . Tha t i s , a pe r so n  n e ed o n ly s ho w  t ha t  h e  i s  

a ff e c ted by t h e  l eg i sl a t i o n , �tha t  h e , a s  a c i t i ze n , i s  

g e n u i n e l y  i n te r e st e d  i n  d e t e rmining the v a l id i t y o f  the  

l eg i sl a t i o n . Th e r e fo r e , i f  an i nd i v i d ua l  we r e  to s e e k  to 

c ha l l e ng e  the pr o po sed t r ad e s e c r e t s  l eg i sl a t i o n  on the b a s i s o f  

t h e  Ch a r t e r , e s t abl i s h i ng s t a nd i ng ,  p ur s uan t to s .  2 4(1) a nd s .  

52(1 ) , wo ul d no t b e  d i f f i c ul t ,  e spe c i a l l y  i n  l i g h t  o f  the  

B o r o ws k i , s upr a , d ec i s i o n. Howev e r , a s  sug g e st e d , even  i f  

c h a l l e ng ed , the pr o po s e d  l eg i sl a t i on sho ul d s t a nd a s  no t 

c o n t r av e n i ng the Ch a r te r . 

3 . 1 7  Th e r e  a r e , h o wev e r , a few i n te r e st i ng " twi st s "  i n  

t e rm s  of ta k i ng a Ch a r t e r  c a se to t h e  Co ur t s . Th e Cha r t e r  i s  o f  

a " d i f fe r e nt  b r e ed "  tha n  o th e r l eg i sl a t i o n  and m u s t  t h e r e fo r e  b e  

i n t e r p r e t ed i n  and o f  i t s e l f .  The f i r s t  " twi s t "  i s  tha t n e i th e r 

t h e  f e d e r a l  no r pr ov i nc i a l In te r p r e ta t i o n  Ac t s  a ppl y to the 

i n t e r p r e ta t i o n o f  the Cha r te r  ( Re S ka p i n ke r  a nd Law So c i e ty o f  

Uppe r Ca n ad a ( 1983)) . Th e r e  i s  a s e c o nd d i f fe r en c e b e twe e n 

Ch a r t e r  c a s e s  a nd tho s e  r e so l v i ng " r e g ul a r " c o n s t i t u t i o n a l  

i s s ue s  ( fo r  ex ampl e ,  a c l a im tha t a pi e c e  o f  l eg i sl a t i o n  i s  

u l t r a  v i r e s  the e n a c t i ng bod y und e r  the Co n st i t ut i o n  Ac t ,  186 7 ) . 

I n  " r eg ul a r " con s t i t ut i o n a l  c a se s , t h e  r i s k  o f  c o n s t i t ut i o n a l  

i s s ue s  b e i ng r e so l v ed by the c o u r t s  wi tho ut a r g um e n t  f r om the 

i n t e r e s t ed g ov e r nmen t ha s b e e n  r ed uc ed by r ul e s  ad o p t ed in mo s t  
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p r ov i nc e s  r e qu i r i ng the  pa r t y  r a i s i ng a c o n sti t u t i o n a l  i s s ue t o  

g i v e  no t i c e  t o  th e At to rn e y -G e n e r a l  o f  the  g ov e r nm e n t  o f  the 

j urisd i c ti o n  wh i ch e n a c t ed t h e  s ta t u t e , a nd a llo w i ng t h e  

Atto r n e y-Ge n e r a l  t o  i n te rv en e  i n  t h e  pr o c e ed i ng s .  Th e r ule 

wh i c h e n fo rc e s  t h i s re q u i r em e n t  i n  Alb e r ta i s  s .  2 5  o f  t h e  

Jud i c a t ur e  Ac t ,  R . S . A. 1 9 8 0  c .  J - 1. Ho wev e r , R .  v .  Leg g o ( 1 9 8 2 )  

a d ec i s i o n  o f  the Al b e r ta Pr o vi nc i a l  Co ur t , c o nclud ed  tha t wh e r e  

a n  a c c u s ed s e e k s  to o b t a i n  a r em e d y  und e r  s .  2 4 (1 )  o f  t h e  

Ch a r te r , he i s  n o t  r e q u i r ed t o  g i v e  no t i c e  t o  the At to r n e y-

Ge n e r a l  p u r s uan t to s .  2 5  o f  t h e  Jud i c a t ur e  Ac t ( Alt a . ). Th e 

On t a r i o  Pr ov i nc i a l Co ur t d e c i d ed s i m i la r ly i n  R .  v .  Oa ke s (1 9 8 2 )  

a nd wa s a f f i rm ed i n  i t s d ec i s i o n b y  t h e  On ta r i o Co u r t o f  Appe a l. 

The i s s ue i s  no t , ho weve r ,  re s o lv ed i n  Alb e r ta i n  li g h t  o f  Re 

B r od d y  a nd D i r ec to r  o f  Vi t a l  Sta t i s t i c s  ( 1 9 8 2) wh i c h  c ame to a 

c o nc l u s i o n  c o n t r a r y to tha t o f  Leg g o  ( 1 9 8 2), s upr a .  S i nc e  t h i s 

l a t t e r  d ec i s i o n  i s  tha t o f  t h e  Alb e r ta Co ur t o f  Appe a l ,  i t  i s  

p r o b a bl y  sa f e r  to g iv e  no t i c e  to t h e  At to r n e y -Ge n e r al s ho uld 

" a n yo ne "  cho o se to c ha l l e ng e a pi e c e  o f  l eg i sl a t i o n  o n  the  b a s i s 

o f  t h e  Char t e r .  

3 . 1 8  S e c t i o n  2 4 ( 1 ) r ea d s :  

An yo ne  who se r ig h t s  a nd f re e d om s , a s  g ua r an t e ed by th i s  
Cha r t e r , ha s b e en i n f r i ng ed o r  d en i ed ma y a pp ly to a 
c o ur t  o f  c ompe t e n t  j u r i sd i c t i o n  to o b ta i n  s uc h  rem ed y 
a s  t h e  c o ur t  c o n s i d e r s  a ppro pr i a te a nd ju st i n  t h e  
c i r c um s t a nc e s . 

3. 1 9  In  te rms o f  the d r a ft t r ad e  se c r e t s  leg i sla t i o n , 

" a n yon e "  me an s just tha t . The i n t e r pre ta t i o n g i v e n  i t  b y  t h e  
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c o urts ha s no t b e en r e stri c ted to " na tura l pe r son s "  b ut ha s b e e n  

e xte nd ed to i nc l ud e  c o r por a ti o n s. Th e re fo r e , i n  l ig h t  o f  the 

c o n sti tuti o n a l  v a l i d i ty o f  the p r o po s ed tr ad e s e c r e t  

l eg i s la ti o n , " an yo ne " , p r o bab l y  a fte r g i v i ng no ti c e  to the 

a f f e c te d Atto r ne y -Ge n e r a l , c an a ppl y to h ave th e l eg i sl a ti o n  

str uc k d o wn ,  b ut h e  must a ppl y to a " c ompe te n t  c o ur t" . Reg i n a  

v .  �· ( 1982) sta te s that the Cha r te r  d o e s not g ive to a n y  c o ur t  

a n y  j ur i sd i c ti o n  tha t  i t  d i d no t h av e pr i o r  to the e n a c tm e nt o f  

th e Con sti tut i o n  Ac t ,  1981 ( o f  wh i ch the Ch a r te r  i s  a pa r t) . Re 

Reg i n a  a nd Br o o k s  ( 1 982 ) s uppo r ts th i s  d ec i s i o n . S i n c e the 

Cha r te r  d o e s  no t i ts e l f  e stab l i sh ,  e x pr e s s o r  d e s i g n a te a 

pa r ti c ul a r co ur t o f  c ompe te n t  j u r i sd i c ti o n , o ne m ust h av e r e so r t  

to o th e r  statute s a nd o the r l aws g i v i ng c o urts j ur i sd i c ti o n . In 

te rms of th e r emed i e s  o utl i ne d  in the p r o po se d  l eg i sl a ti o n  the n ,  

a b r e ac h  o f  the pro po s ed l eg i sl a ti o n  wo u l d  be  ta ken to the Co u r t  

o f  Que e n ' s  Ben c h .  Th a t  i s  no t un us ua l i n  l i g ht o f  the r em ed i e s  

p r ov i d ed fo r b y  the pr o po s ed l eg i sl a ti o n , s i nc e  the Co u r t  o f  

Que e n's Be n c h  r eg ul a r l y  d ea l s  wi th r em ed i e s o f  th i s  type fo r 

b r e a c he s o f  to r t  l aw. In o rd e r  to c ha l l e ng e  the Ac t ,  s i nc e  th e 

Ch a r te r  d o e s  n o t  pr ov i d e  fo r a c o u r t ,  the d e s i g na ti o n  o f  a 

c ompe ten t  co urt wo u l d  b e  m ad e by p r e c e de n t  a nd o th e r  sta tute s ; 

pe r ha ps th e d r a ft l eg i sl a ti o n  i tse l f ,  s i n c e  i t  d e s i g n a te s  th e 

Co ur t o f  Que e n ' s  Be n c h  a nd s ur e l y , i f  a v a l i d i ty a rg ument we r e  

to b e  r a i s e d , i t  wo ul d i n i ti a l l y  b e  r a i s e d  the r e. A d eta i l ed 

d isc u s s i o n  o f  th i s  i s s ue i s  no t wi th i n  the sc o pe o f  th i s  pa p e r .  

3. 2 0  Th e r e  i s  n o  que sti o n  tha t  " an yo n e "  can , b y  v i r tue o f  
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s .  32 o f  t h e  Ch a r t e r ,  c h a l l e ng e  t h e  v a l i d i ty o f  Pa r l i amen ta r y  o r  

Leg i sl a t i v e  l eg i sl a t i o n. ( Th e r e  r em a i n s  a n  i s s ue o f  wh e th e r o r  

no t a pr i v a te  i nd i v i d ual i n  a c i v i l  d i spute wi th a no t h e r  pr iva t e  

i nd iv i d ua l  m a y  a rg ue " r ig h t s "  und e r  t h e  Ch a r t e r , b u t  t h a t a g a i n ,  

i s  no t wi t h i n  the s c o pe o f  t h i s  pa pe r ,  wh i c h i s  to  d i s c u s s  

c o n s t i t ut i o n a l  obje c t i o n s  to  the v a l i d i ty o f  the pr o po se d  

l eg i s l a t i o n i f  e n a c t ed . )  S ec t i o n  3 2  e xpr e s s l y  s ta te s  tha t th e 

Ch a r te r  a ppl i e s  to bo th the fed e r a l  Pa r l i am en t  a nd the 

pr ov i nc i a l Leg i sl a t u r e s .  Th e c o ur t s  h av e  no t o n l y  ag r e ed ,  b u t  

h a v e  e xpa nd ed th e sc o pe o f  t h e  Ch a r te r  t o  i n c l ud e  i t s o pe r a t i o n  

ag a i n s t  a dm i n i s t r a t i v e  t r i b un a l s ( a  po l i c e  d i sc i pl i n a r y pa n e l  i n  

R e  Na sh a nd the Qu e en ( 1 9 8 2 ) o n  the b a s i s tha t the wo rd 

" t r i bun a l "  in the  F r e ncih v e r s i o n  o f  s .  2 4 ( 1 ) ha s a m uc h  b ro ad e r 

m e a n i ng tha n the wo rd " Co u r t " a s  u s e d  i n  the  Eng l i sh v e r s i o n )  

a nd t h e  c o ur t  i t s e l f ( i n Re So u t h am Inc . a nd the  Que e n  ( No . 1 )  

( 1 9 8 3 ) , s upr a, wh e r e  i t  wa s h e l d  tha t a n  a ppl i c a t i o n  und e r  s .  

2 4 ( 1 ) o f  the  Ch a r t e r  wo uld no t s e em t o  b e  l im i t ed t o  a c a s e 

wh e r e the a ppl i c an t s ' r ig h t s  we r e  i n f r i ng ed  by the g ov e rnm e n t  

b u t  r a t h e r wo ul d i nc l ud e  t h e  c a se wh e r e t h e  a l l eg a t i o n  i s  tha t 

the a ppl i c a n t ' s  r ig h t s we r e  i n f r i n g ed by a n o th e r c o ur t . ) In  

o t h e r  wo rd s ,  a n  a ppl i c an t  c an qu i te c l e a r l y  c l a im tha t t h e  

g ov e r nm e n t ,  o r  a c o u r t, o r  a t r i b u n a l  ha s i n f r i ng ed h i s r i g h t s 

o r  fr e ed om s  to an e xt e n t  t h a t  i s  no t a l l o wed by the  Ch a r t e r ,  a nd 

the r eb y  r end e r  the i r  ac t i o n s  wi th r e s pe c t  to h i m  i n e f fe c t i v e . 

As a rg ued , howev e r ,  I f e e l  tha t i n  i t s pi th a nd s ub s t a nc e ,  t h e  

pr o po sed  l eg i sl a t i o n c anno t be c ha l l e ng ed o n  th e b a s i s o f  

s e c t i on s  2 4 ( 1 ) , 5 2, a n d  3 2 . F i r s t l y ,  the pr o po s ed l e 9i sl a ti o n  
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d o e s no t i n f r i ng e  o r  d e ny any r i g h t s o r  f r e ed om s  g uar an t e ed by 

the Ch ar t e r and ,  s e c o nd l y, ev e n  i f  i t  d oe s, the c o u r t wi l l  f i nd 

t h e  l i m i tati o n  o n e  that i s  " demo n s t r ab l y  j u s t i f i ed i n  a f r e e and 

d em o c r at i c  so c ie ty"  wi t h i n  s .  1 .  

3. 2 1  Th e r e  do , howev e r ,  r em ai n two pr o c ed u r al pr o b l em s  

wi t h  t h e  pr o po sed t r ad e  s ec r e t s  l eg i s l at i o n  i n  l i g h t  o f  t h e  

Ch ar te r . Th e f i r st i s  t h a t  the d r aft Ac t,  i n  s .  8(2 ) (a) al l ows 

t h e  co u r t to ho l d  i n  c am e r a  h e ar i ng s . Th e se c o nd i s  that the 

p r o po s ed l eg i s l at i o n c al l s fo r t h e  aut omati c i m po s i t i o n  o f  

l i ab i l i t y  u po n the f i nd i ng o f  a m i sappr o p r i at i o n o f  a t r ad e  

s e c r e t. Bo th p r ov i s i on s  may ac t i n  c on t r av e n t i o n  o f  t h e  

Ch ar te r .  

3. 2 2  Th e pr ov i s i o n  g ran t i ng the c o u r t  the d i sc r e t i o n  to 

ho l d  i n  c am e r a  hear i ng s  may c o n t r av en e  s .  2 (b) o f  th e Char te r ,  

s pe c i f i c al ly ,  the f r e ed om o f  the  pr e s s and o t h e r  m e d i a  

c ommun i c at i o n, and s.  l l (d )  o f  the Ch ar te r ,  g ran t i ng an 

i nd i v i d ual the  r i g h t  to a fai r and p ub l i c  h e ar i ng .  The impac t 

o f  t h e s e  two se c t i o n s  o n  the  pr o po s e d  t r ad e  s e c r e t s  l eg i slat i o n  

w i ll b e  d i sc us s ed by way o f  an al o g y  t o  Char t e r  d ec i s i on s  wi t h  

r e s pe c t  t o  s .  1 2(1 ) o f  t h e  Juv en i l e  De l i n que n t s  Ac t,  R. S. C .  

1 9 7 0 ,  c .  J- 3, a s ec t i on wh i ch r e qu i r e s  t hat the t r i al o f  al l 

j uv e n i l e s  b e  h e l d  i n  c am e r a. 

3. 2 3  S e c t i o n  l l (d )  wi l l  b e  c o n s i d e r ed f i r st .  Ul t im ate l y, 

m emb e r s  o f  Can ad i an s o c i e t y  v al ue the  f ac t  that , sho uld t h e y  



b ec ome i nv o lve d i n  a leg a l  d i s pute , they w i ll r e c e i v e  a " fa i r " 

h e a r i ng by th e c o u r ts. In i ti ally , i n  o rd e r  tha t  a t r i a l  b e  

11 f a ir " , i t  wa s tho ught tha t  i t  m u st b e  "p ub li c " . I n  o th e r  

wo rd s ,  

the prin c iple tha t  tr i a ls sho u ld be  o pe n  to the pub li c 
i s  a ba s i c  o ne wh i c h  ha s b e e n  i n  ex i ste n c e  fo r 
c en tur i e s  a nd i s  f und am e nta l  to the Ang lo -C a n ad i an 
leg a l  system . Tha t  th e c o ur ts a lwa ys b e  o pe n  a nd i n  
f ull v i ew o f  the pub li c ha s b e e n  c o n s i d e r ed n e c e s s a r y  
to the pr o pe r  a nd f a i r  a dm i n i str a ti o n  o f  j u sti c e . 

c. Be c k to n , " Fr e ed om o f  
Ex pr e s s i o n --Ac c e s s  to the 
C o u r ts , p. 113 . 

3 . 2 4  Ho wev e r , i t  i s  a rg ue d  tha t  i n  c e r ta i n  c i r c um stan c e s , 

the i nd i v i d ua l  wo uld b e  d e n i ed a f a i r  t r i a l sho uld the 

i n fo rm a ti o n  d iv ulg ed i n  a tr i a l b e  m ad e pub li c .  Ce r ta i n ly ,  the  

Co u r t  o f  Equ i ty g av e  c r ed e nc e  to th i s  a rg ument whe n  it  g ave  

e f f e c t  to i ts pa te rn a li s t i c  c o nc e r n fo r the pr o te c ti o n  o f  

c h i ld r e n  by e s tabli sh i ng s p e c i a l  j uv e n i le c o urts , s pe c i f i c  

o f fe nc e s  tha t  c o uld b e  c omm i tted b y  m i n o r s  a nd r e q u i r i ng i n  

c am e r a  h e a r i ng s fo r the i r  t r i a ls .  In o th e r  wo rd s , i t  wa s f e lt 
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tha t the f utur e  o f  a c h i ld m u st b e  pro te c ted by ke e p i ng " se c r e t" 

the m i sta ke s  o f  i ts yo uth . Th e r e fo r e , s .  1 2 ( 1 ) o f  th e Juv e n i le 

De li n q u e nts Ac t wa s pa s s ed to e n s u r e  tha t  the tr i a ls to o k  pla c e 

w i tho ut pub li c i ty .  Th e sam e  a rg um e n t ,  tha t  c e r ta i n  type s o f  

tr i a ls wo uld no t b e  fa i r  i f  the y  we r e  pub li c , c an b e  advanc ed 

fo r the pro te c ti o n o f  a tr ad e s e c r e t .  The i n i ti a l e x i s te nc e  o f  

a " tr ad e  s e c r e t" i s  b a se d  o n  the fo und a ti o n  tha t  i t  i s  j ust 

tha t--a s e c r e t ,  some th i ng not wi th i n  the knowle d g e o f  the 



p ubl i c . I f  a t r a de s e c r e t  wa s m i sa ppr o pr i a te d ,  a nd the  t r i a l  

c o nc e r n i ng the " mi s a ppr o pr i a to r "  and the " r i g h t f ul own e r "  wa s 

h e l d  i n  p ub l i c ,  a nd the  i n fo rma t i o n  d i s s em i na te d ,  the e n t i r e 

v a l ue o f  the  s e c r e t , a nd the  who l e  pu r po s e  fo r the l i t i g a t io n  

wo u l d  b e  l o st.  If  t r ia l s  we r e  no t held  in c am e r a ,  the  v a l ue o f  

t h e  se c r e t , a nd the v a l ue o f  t h e  pr o po sed l eg i sl a t i o n  wo ul d be  

c i rc umven t ed . The r e fo r e ,  t h e  a rg u me n t s  fo r bo t h  j uv e n i l e  a nd 

t r ad e  s e c r e t s  h e a r i ng s  b e i ng h e l d  i n  c am e r a ,  i n  o rd e r t o -b e  

" f a i r " , a r e  s t r o ng . Ho we v e r ,  b o th a r e  l i ke ly t o  b e  c ha l l e ng ed 

on t h e  ba s i s tha t  the Cha r t e r  g r an t s  ex ten s i on s  to the o nc e  

a c c e pt e d  pa r am e te r s  o f  " f r e e d om o f  the pr e s s " . 
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3. 25 In t e rm s  o f  s .  1 2 ( 1 ) o f  the  Juv e n i l e  De l i n q ue n t s  Ac t, 

m em be r s  o f  the pr e s s  [ a r e ]  m o st ad am a n t  i n  the i r  
d em a nd s t ha t  the pr i nc i pl e  o f  o pen  t r i a l s  sho uld  e x t e nd 
to j uv en i l e  t r i a l s , t h e i r  a r g um e n t  b e i ng tha t a n  
a b s o l u t e  b a r  ag a i n st p ub l i c i t y i n  j uv e n i l e  c a se s  wa s a n  
un j ust i f i ab l e  l im i ta t i o n  o n  f r e e d o m  o f  e x pr e s s i o n  and 
the p r e s s .  

B e c k t o n ,  p .  1 1 4. 

In  Edmon to n  Jo u rn a l  v. A. -G . Al t a . ( 1 9 8 3 ), a d ec i s i o n  o f  th e 

Al b e r ta Que en ' s  Be n c h ,  i t  wa s h e l d  tha t a n e ws pa pe r pub l i �h e r 

wa s a c o nc e r n ed c i t i z e n  wi t h  s ta nd i ng to  b r i ng a n  a ppl i c a t i o n  

f o r  a dec l a r a t i o n  th a t  s .  1 2 ( 1 ) o f  th e Juv en i l e  De l i n q ue n t s  Ac t 

wa s i nc o n s i s te n t  wi t h  the p r ov i s i on s  o f  s.  2 ( b) a nd s .  l l ( d ) o f  

t h e  Ch a r te r .  ( Th e  c o ur t , h e r e ,  a ppl i ed the j udgmen t  i n  Bo r o ws k i , 

s up r a • ) In !S. v • R • J. ( 1 9 8 2 ) , a d e c i s i o n  o f the  On t a r i o 

Pr ov i nc i a l c o ur t , the  pr e s i d i ng j ud g e  h e l d  t ha t the  Lo nd o n  Fr e e  



Pre s s c o ul d a t te nd the p r o c e ed i ng s  o f  a j uv e n i l e  h e a r i ng o n  th e 

b a s i s o f  s .  l l( d )  s t a t i ng tha t e v e n  i f  a pe r so n  i s  a j uv en i l e, 

h e  o r  s he ha s t h e  r i g ht to a f a i r  a nd p ub l i c  h e a r i ng .  
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3 . 2 6  It  i s  my f e e l i ng tha t s uc h  a c o nc l us i o n wo ul d no t b e  

r e a c h ed sho ul d t h e  v a l i d i ty o f  t h e  pr o po s ed t r ad e  s e c r e t s  

l eg i sl a t i o n  b e  c ha l l e ng ed o n  th e b a s i s o f  s .  l l ( d )  o f  the  

Cha r t e r . Fi r s t l y ,  o n  a s i mpl e r e ad i ng o f  t h e  Cha r te r ,  s.  l l ( d )  

pe r ta i n s t o  c r im i n a l  and no t c iv i l  pr o c e ed i ng s . S i nc e  j uv en i l e  

t r i a l s  ma y be h e l d to  d ec i d e  " c r i m i na l "  ma t t e r s ,  t h e  c o ur t  i n  R .  

v .  R . J . , s up r a ,  m a y  h a v e b e e n  j us t i f i ed i n  i t s i n t e r pr e ta t i o n  o f  

s .  l l ( d )  a s  i t  p e r ta i n s  to  j uv e n i l e  c r i m i n a l  mat t e r s . Th e 

p r o po sed  t r ad e s e c r e t s l eg i sl a t i o n, a s  d r a ft e d , h o we v e r ,  ha s 

no t h i ng wha t ev e r  to  d o  wi th c r i m i n al l aw. It s i n t e r e s t  i s  

e n t i r e l y  d i r e c t e d  towa r d  c iv i l  l aw m a tte r s ; d i sput e s  b e twe e n  

" i nd i v i d ua l s "  a nd no t d i s p u t e s b e t we en i nd i v i d ua l s  a nd t h e  

s t a te . Th e r e fo r e , I wo ul d s ug g e st tha t s.  l l ( d )  wo ul d h a ve n o  

a ppl i c a t i o n  t o  t h e  d r a ft Tr ad e S e c r e t s  Pro t ec t i o n  Ac t .  

3 . 27 S e c o nd l y, a s  a rg ued  pr ev i o us l y, t h e r e  wi l l  ex i st som e 

" t r ad e  s e c r e t s  d i s p u te s "  whe r e i n  a " fa i r " t r i a l c o ul d  no t b e  h ad 

i f  i t  we r e  he l d  i n  " pub l i c " .  Ag a i n ,  d ue to the v e r y  n a t ur e  o f  a 

" t r ad e  s e c r e t" ,  i t  b ec ome s n ec e s sa r y  to p r o t ec t  the  " sh r o ud o f  

s e c r e c y" tha t sur r o un d s  t h e  t r ad e  se c r e t. No t to d o  so wo ul d 

wo r k  to e x t i ng u i sh t h e  " s e c r e t " . Th e r e fo r e ,  o n  a b a l a nc i ng o f  

t h e  c ompe t i ng f a c to r s - - th o s e  s ur r o und i ng the pr i nc i pl e  o f  a n  

o pe n  t r i a l a s  o ppo s ed t o  t ho se s ur r o und i ng a t r ad e  s ec r e t- - i t i s  
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my s ug g es t i on tha t t h e  forme r  would h av e  t o  g i ve wa y to t h e  

l a t te r .  Th a t  i s, i f  t h e  pr oposed l eg i sl a tion d oe s  l im i t  the 

r i g h t  c on ta i n ed in  s e c t i on 1 1(d ), it  doe s so wi t h  j u s t i f i c a t i on ,  

a s  a l l owe d b y  s .  1. 

3 . 28 Th e pr e s s ' s  m a j or s uc c e s s ,  to d a te ,  h oweve r ,  i n  t e rm s  

of e x p a nd i ng t h e  f r e ed om of t h e  pr e s s ,  ha s b e e n  on t h e  b a s i s of 

c ha l l eng i ng l eg i sl a t i on pu r s ua n t  to s. 2 ( b) of the Ch a r te r . In 

Re Southam In c .  a nd the Qu e e n  ( N o. 1) ( 1 983 ) ,  a d ec i s i on of t h e  

On t. C. A. ,  

Smi th J mad e  i t  c l ea r  tha t  h e  a c c e pt e d  tha t the Ch a r te r  
had i m posed l i m i t s  on pa r l i amen t a r y  s ov e r e i g n ty a nd 
tha t the c our t s  n ow h av e  a c on st i t u t i on a l  
r e s pon s i b i l i ty t o  d en y  e f f e c t  t o  l eg i sl a t i on wh i c h  
c on t r av e ne s  the  Ch a r te r .  Th e pr em i se of h i s d ec i s i on 
to s t r i ke d own s .  1 2 ( 1 ) wa s t h a t a b l a n ke t  p r oh i b i t i on 
ag a i n st a c c e s s  wa s c on t r ?r y  t o  f r e ed om of e x pr e s s i on 
a nd the p r e s s  g ua r an t e ed i n  s .  2 ( b) of the  Cha r te r .  

C. Be c k t on ,  p .  1 15.  

Sm i th J. d i d ,  h owe v e r ,  c omme n t  tha t a d i sc r e t i on a r y  e x c l us i on 

would not und ul y  i n f r i ng e  on f r e ed om of the pr e s s s i nc e  t h e  

a s se s sm e n t  o f  a c c e s s  woul d be  mad e on the  b a s i s o f  e a c h  c a se .  

In h i s j ud gm e n t ,  Sm i th J. wa s r e f e r r i ng to s .  3 9  of t h e  Young 

O f f e nd e r s  Ac t, B i l l  C - 6 1 ,  wh i c h  c r e a t e s  a pr e s um pt i on tha t the  

t r i a l of a young pe r s on w i l l  b e  ope n  unl e s s t h e  c ou r t b e for e 

wh om a pr oc e ed i ng occ ur s i s  of t h e  op i n i on tha t a n y  ev i d enc e 

p r e sen ted woul d s e r i ou s l y i n j ur e or pr e j ud i c e  the  ac c u s e d , 

wi tne ss  or v i c t im .  Se c t i on 3 9  of th e Young Of f e nd e r s  Ac t i s  

m e a n t  to r e pl ac e  s .  1 2 ( 1) of the  Juv e n i l e  Del i nq ue n t s  Ac t .  

The r �for e ,  t h e r e  woul d n o  l ong e r  ex i st a b l a n ke t  pr oh i b i t i on 



ag a in s t  p ubl i c  t r i a l s  i n  j uv e ni l e  c a se s . Ra t he r ,  t h e  c o ur t ha s 

the  d i s c r e t i o n a r y po we r to h o l d  a n  i n  c am e r a  he a r ing wh e re i t  

de em s tha t the c i r c um s t a n c e s  war r an t  i t. 

3 . 2 9  In li g h t  o f  the  abov e d ec i s i o n, the n, i t  wo u l d  be 

e a s y  to s a y  tha t the  pr o po s ed  Tr ad e S e cr e t s  Pro t e c ti o n  Ac t 

c o nt r av en e s t h e  Ch a r te r  o n  the ba s i s o f  s .  2 ( b), i f  i t  d i d i n  
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f a c t ,  r e q u i r e t h a t a l l  h e a r i ng s  be h e l d  i n  c am e r a . In d o e s  no t .  

Ra the r ,  s .  8 ( 2 ) ( a) o f  th e p r o po s e d  l eg i sl a t i o n  g iv e s  th e Co u r t 

the  d i sc r e t i o n a r y  po we r to ho l d i n  c am e r a  h e a r i ng s i n  a n  e f f o r t  

to  " pr e s e rve t h e  s e c r e c y  o f  an a l l eg ed  t r a d e  s e cr e t "  ( s . 

8 ( 1 ) (a )). In o th e r wo rd s ,  t h e  te s t  a s  v ag ue l y  e n un c i a te d  by 

Sm i th J .  ha s be e n  me t by the  pr o po s ed  l eg i s la t i o n. I t  d o e s no t 

c o n ta i n  a bl a n k e t d e n i a l  to the pr e s s  i n  te rm s o f  be i ng a l l o we d  

i n  t h e  co ur t r o om d ur i ng a t r ad e  s e c r e t s  t r i a l .  Due t o  t h e  

n a t ur e o f  t h e  c o n t e n t  o f  t h e  t r i a l ,  i t  i s  m y  c o n te n t i o n  tha t i f  

t h e  c o ur t  d ec i d ed to h o l d  a t r ad e  s e c r e t  c a se i n  c am e r a ,  t h e  

pr e s s  c o ul d  no t say  tha t the f r e e d om o f  p r e s s  pr ov i s i o n  o f  t h e  

Cha r t e r  h ad be e n  d e n i ed th em. F i r s t l y, a s  s t a t e d ,  t h e  v e r y  

e xi st e n c e of a t r ad e s e c r e t  d epe nd s o n  i t  n o t bec om i ng " o f t h e  

p ubl i c  k n owl edg e . " S e c o nd l y ,  i n  t e rm s o f  the nat ur e o f  a " tr ad e  

s e c r e t " , t h e  l im i ta t i o n  o n  the  f r e e d om o f  pr e s s  i n  the  t r ad e  

s ec r e t s  a r ea wo uld  be o n e  " d emon s t r abl y  j us t i f i ed a nd t h e r e fo r e ,  

a l l o we d  by s .  1 a s  s ug g e s t ed by t h e  c o ur t  i n  So utham ( No .  1 ) ,  

s up r a .  I t  i s  m y  c o n te nt i o n , a s  we l l ,  tha t the pr e s s  c o ul d  no t 

c l a im tha t  t h e  l eg i s l a t i o n  wa s " c o l o ur ed "  i n  t ha t  a l tho ug h  i t  

s a y s  i t  g i ve s t h e  c o ur t s  t h e  d i sc r e t i o n a r y  po we r to h o l d  i n  



c am e r a  h e a r i ng s , wh a t  i t  e f fe c t i v e ly d o e s  i s  t o  r eq u i r e  i n  

11 2 

c am e r a  h e a r i ng s  bec a us e  o f  the n a t ur e  o f  " th e  b ea s t "  i t  s e t s  o ut 

to pr o te c t .  In o t her word s , s uc h  a c la im ,  i f  m ad e  by the p r e s s  

c o uld no t b e  a c o nc lus i v e  a rg um e n t  b ec a us e  the d i sc r e t i o n a r y  

po we r g i v en t h e  c o ur t s  i s  a r e a l  d i s c r e t i on a r y  po we r .  Fo r 

e x ample , i f  a trad e s e c r e t  i s  m i s a p p r o p r i a te d , a nd the  

m i sa ppr o pr i a tio n  i s  d i s c ov e r ed a nd a c t i on i s  t a k e n  b e fo r e  the  

" m i s a ppr opr i a tor "  ha s a c ha nc e  to pub li c ly d i s sem i n a te the  

i n fo rma tio n , the t r ad e  s e c r e t  i s  s t i ll a t r ad e  s e c r e t a nd t h e  

co u r t  wo uld b e  well wi t h i n  i t s r i g h t s to  d e c la r e a n  i n  c am e r a  

h e a r i ng .  Ho we �e r , i f  th e t r ad e  s e c r e t  b e c om e s  pub li c knowled g e  

b e fo r e  leg a l  ac t i o n  i s  t a ke n , t h e  c o ur t  m a y  d ec i d e  tha t an i n  

c am e r a  he a r i ng wo uld pr e se rv e  no th i ng and the r e fo r e c o nc lud e 

t ha t a p ub li c  t r i a l i s  the pr o pe r  r o u t e .  In  o th e r  wo rd s , t h e 

c o ur t  ha s t r ue d i sc r e t i o n. The po we r to h o ld an i n  c ame r a  

he a r i ng i s  m e r e ly a n  o pt i o n  tha t  i s  o pe n  to th e c o u r t to us e 

und e r  c i r c um s t a nc e s  t h a t  wa r r an t  i t. Ce r t a i n ly ,  i n  t e rms o f  t h e  

n e c e s s i t y, i n  s o m e  c a se s , to pr e se rv e  t h e  s e c r ec y  o f  a t r ad e  

s e c r e t , t h e  c o ur t s '  d i sc r e t i o n a r y  po we r to  d ec la r e  an i n  c ame r a  

he a r i ng c an n o t b e  a c o n t r av en t i o n  o f  t h e  Ch a r te r , s .  2 ( b). Ev e n  

i f  i t  i s , I s ug g e st t h a t i t  i s  a lim i ta t i on a llo wed b y  s .  1. I 

am s uppo r t ed i n  t h i s  s ug g e s t i o n  b y  S o ut h am ( No .  1 ) ,  s up r a and by 

R .  v .  Ba nv i lle ( 1 982 ) ,  a d ec i s i o n o f  th e New Br un swi c k  

Pr ov i nc i a l Co ur t .  I n  o th e r  wo rd s , d ue to t h e  " d i s c la im e r "  

c o n ta i n ed i n  s .  1 ,  t h e  f r e ed om o f  t h e  pr e s s  i s  no t a n  a b so lu t e  

f r e ed om. Th e r e  i s  no  d o ubt , th e r e fo r e , t h a t the f r e ed om s  

" g ua r an te ed " b y  s .  2 ( b) wi ll ,  und e r  c e r ta i n  c i r c um s t a n c e s , h av e 
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to  g i v e  wa y to  ov e r r i di ng f a c t o r s .  I s ug g e st t h a t  t h e  t r ad e  

s e c r e ts a r e a i s  o ne tha t  i m po se s  a j us t i f i ab l e  l im i ta t i o n  o n  the  

freed om o f  the p r e s s . Aft e r  a b a l a nc i ng o f  t h e  v a l ue s  o f  

f r e ed om o f  the  pr e s s  ag a i n st th e v a l ue s o f  p r e se rv i ng the 

s e c r e c y  o f  a t r ad e  s e c r e t ; t h e  l a t t e r must s ur e l y  t a ke  pr i o r i t y . 

3 . 3 0  As d i sc us s ed e a r l i e r , t h e  r i g h t s  g ua r �n t e ed by s .  2 

a r e  s ub j e c t  to t h e  " o pt o u t "  c l a us e  c o n t a i n e d  i n  s .  3 3 .  t h a t  

i s , th e Al b e rta Leg i sl a t u r e m a y  d ec l a r e  tha t  s .  8 ( 2 ) ( a )  o f  th e 

d r a ft l eg i s l a t i on w i l l  o p e r a te i n  s p i t e  o f  a n y  c on t r av en t i o n  

o f  s .  2 ( b )  o f  th e Ch a r te r .  Ag a i n ,  I s ug g e st tha t  th i s  m ov e i s  

unnec e s sa r y  a nd pe r ha ps unwi s e  fo r the  s am e  r e a so n s  c a nva s s e d  

a b ov e .  

3 . 3 1  In  te r m s  o f  t h e  b a l an c e o f  s .  8 o f  t h e  pr o po sed  

l eg i s l a t i o n ,  I woul d a rg ue t ha t  i f  they c o n t r ave n e  the Ch a r t e r 

i n  any f a sh i o n , the  l im i t a t i o n tha t the y  i m po s e  o n  a n y  r ig h t o r  

f r e ed om i s  o ne t h a t  i s  d emon s t r a b l y  j u st i f i ed wi th i n  s .  1 fo r 

t h e  sam e  r e a so n s  tha t s.  8 ( 2 ) ( a ) i s .  An ana l og y ,  a g a i n , c an b e  

d r a wn t o  t h e  Yo ung Offe nd e r s  Ac t .  Even t ho ugh t h e  b i l l  r emove s 

the to ta l pr o h i b i t i o n  ag a i n st t h e  pub l i c  ( and the r e fo r e  the  

pre s s ) be i ng a l l o wed to  a tt e nd j uv e n i l e  t r i a l s ,  it  r e ta i n s  an  

a b so l ute b a n  on  the pub l i c a t i o n  o f  the  i d e n t i ty,  o r  o f  

i n fo rma t i o n  t h a t  wo u l d  l e ad to t h e  d i sc l o s ure o f  the  i d en t i ty ,  

o f  yo ung o f f e nd e r s . In o th e r wo r d s e v e n  i f  the  c o u r t  d ec i d e s  

t h a t  t h e  c a se sho uld no t b e  h e a rd i n  c am e r a ,  the pr e s s c a nno t 

d i sc l o se th e yo ung o f fe nd e r ' s  i d en t i t y i n  a n y  c a s e . It h a s  b e e n  
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a rg ue d  by c. Be c k to n , a t  p .  1 1 6 ,  tha t t h i s i s  a r e a s o n a ble li m i t 

und e r  s .  1 o f  the Ch a r te r .  

3. 3 2  A s  s t a ted , the  s a m e  a r g um e n t  m a y  b e  ma de to upho ld 

t h e  b a la nc e  o f  s .  8 o f  the  pr o po s ed leg i sla t i o n . It  wo uld b e  

lud i c r o us to  leg i s la te a b la n ke t p r o h i b i t i o n  ag a i n st t h e  

p ub li c a t i o n  o f  a t r ade s e c r e t , es pec i a lly i n  t h e  c a se o f  a t r i a l 

b e i ng he ld to a s se s s  d am ag e s  fo r the mi sa ppr o pr i a t i o n  o f  a t r ad e  

s e c r e t  whi c h  c a n n o  lo ng e r  b e  lab e lled a t r ad e  s e c r e t d ue to t h e 

" m i sa ppr o pr i a to r ' s " d i s s em i n a tio n o f  the kn owledg e  i n to the 

p ub li c r e a lm .  Ho wev e r , the pr o po sed t r ad e  s e c r e t s  leg i sla t i o n  

d o e s  n o t pur po r t  to g r an t s uc h  a bla n k e t pr o h i b i t i o n . Ra the r ,  

i t  g i ve s t h e  c o ur t  a d i s c r e t i o n a r y  po we r to d e ny p ub li c a t i o n  by 

o rd e r i ng tha t the r ec o rd s  o f  p r o c e ed i ng s  b e  se a led ( s .  8 ( 2 )  ( b ) ) ,  

b y  o rd e r i ng t h a t  pe r so n s  i nv o lv ed i n  the t r i a l no t d i s c lo se a n  

a lleg ed tr ad e se c r e t  wi th o ut pr i o ,r c o ur t  a ppr ov a l  ( s .  8 ( 2 )  ( c ) ) 

a nd by r e s t r i c ting d i s c lo s ur e  o f  a t r ad e  s e c r e t  to a pa r t y ' s  

c o un se l  ( s .  8(2 ) ( d ) ) .  I s ug g e st tha t the se d i sc r e t i o na r y  powe r s  

a r e  r e qu i r ed b y  t h e  c o ur t s  i n  o rd e r t o  pr e s e rve the  s e c r e c y  o f  

the  t r ad e  s e c r e t . Fo r ex ample , the  c o ur t m a y  i n i t i a lly d ec i d e  

t h a t a n  i n  c am e r a  he a r i ng wi t h  r e s pe c t to a pa r t i c ula r t r ad e  

s e c r e t  i s  no t r e qu i r ed .  Ho wev e r , i f , dur i ng t h e  c o u r s e  o f  t h e  

pub li c tr i a l ,  th e c o u r t f i nd s  tha t c e r ta i n i n fo rm a t i o n  d i sc lo sed  

ma y fo rm t h e  ba s i s fo r the  d i s c lo s ur e  o f  a t r ad e  s e c r e t no t i n  

i s s ue --a t r ad e s e c r e t  tha t r em a i n s  g enui n e ly a t r ad e  se c r e t  

b e c a us e  i t  ha s no t ,  a s  ye t , r e a c h ed the p ub li c  r e a lm ,  t h e  Co ur t 

r e qu i r e s  the  po we r to pr o te c t tho se g e n u i n e  tr ad e s e c r e t s . 



S e c t i o n s  8 ( b) t h r o ug h  (d) m a y  t h e n  b e  uti l i z ed b y  the c o u r t s  t o  

s uc h  a n  e nd . 
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3 . 3 3  In  te rms o f  th e wo rd i ng o f  t he pr o po se d  tr a d e sec r e ts 

l eg i s l a t i o n, I am no t s ur e  t h a t i t  g r an t s  d i sc r e ti o n a r y  powe r  to 

the c o urts to  pr o h i b i t  " spe c ta to r s "  f r om d i s c l os i ng a l l eg ed 

t rad e s e c re ts wi tho ut pr i o r  c o ur t  a ppr ova l .  In o t h e r  wo r d s ,  I 

am c o n c e r n e d  abo ut the wo rd i ng o f  s .  8 ( 2 ) ( c )  o f  th e d r a ft 

l eg i s l a ti on . It wo uld s e em to  me t h a t b a s ed o n  the b l a n ke t  

pr o h i b i t i o n  c o n ta i n e d  i n  th e Yo ung Of f e nde r s  Ac t and  the n a t ur e  

o f  a " t r ad e  s ec re t " ,  t h e  c o u r t  sho ul d h ave  the  d i s c r e ti o n a r y  

po we r to ord e r  spe c ta to r s ,  i nc l ud i ng the pr e s s ,  n o t  to  pub l i sh 

a n  a l l eg ed t r ad e  s e c r e t . S ec t i o n  8 ( 2 ) ( c) s a ys t h a t th e c o ur t  

m a y  o rd e r " an y  per son i nv o l v ed i n  the pr o c e ed i ng s  no t t o  

d i sc l os e  a n  a l l eg ed t r ad e  s e c r e t  wi tho ut pr i o r  c o u r t  a ppr ov a l " 

( empha s i s  add e d ) .  Wo uld the  t e rm " -a n y  pe r son i nv o l v ed i n  t h e  

p r o c e ed i ng s "  i nc l ud e  " s pe c ta to r s " , s om e  o f  whom m a y  b e  m embe r s  

o f  the pres s ?  I f  " s pec ta tor s "  a r e  no t i nc l ud ed, I wo ul d s ug g e s t  

tha t  the wo rd i ng o f  t h e  d r a ft l eg i s l a t i o n  b e  a l te r ed to 

s pe c i f i c a l l y  i nc l ud e  t h em . ( Th i s  wo ul d ke e p  i t  i n  t une  wi th th e 

Yo ung O f fe nd e r ' s  Ac t wh i c h c o n ta i ns a n  a bso l ut e  b a n  o n  

p ub l i c a t i o n  o f  i d e n t i ty ) .  Whe t h e r  " s pe c ta to r s "  a r e  i nc l ud ed o r  

n o t, I wo ul d s ug g e s t  tha t the  l eg i sl a t i o n  b e  a l t e r ed to r ead 

" o rd e r  any pe r son i nv o l v ed in the pr o c e ed i ng s  no t to  d i s c l o s e  a n  

a l l eg ed tr ad e s ec r e t ,  o r  a n y  i n fo rma ti o n  l e ad i ng to th e 

d i s c l os u r e  o f  a n  a l l eg ed tr a d e  s e c r e t ,  w i tho ut pr i o r  c o ur t  

a ppr ov a l . "  I t  wo ul d  s e e m  to  m e  tha t  i t  i s  j ust  a s  i m po r ta n t  to 



pro t e c t i n f orma t i on s ur r o und i ng the  t r ad e  s e c r e t  a s  i t  i s  t o  

pr o te c t the a l l eg ed t r ad e  s e c r e t. Th a t  i s, i t  d o e s  n o  g ood to 

p r o hib i t  the discl o sur e o f  a n  a lleg ed t r ad e  s e c r e t  i f  t h e  

d i scl o s u r e  of i n fo rm a t i o n  f r om wh i c h the t r ad e s e c r e t  c an b e  

d ed uc ed  i s  a lso no t p r o h i b i t e d .  Th e re fo r e ,  a s  s t a t e d ,  I wo ul d 

r ec omme nd s uc h  a c ha n ge to the p r o po se d  leg i sl a t i o n. 
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3. 3 4  Th e a rg um e n t  s ur r o und i ng s.  2 ( b) o f  th e Ch a r te r ,  

c a nva s sed  abov e ,  may, h o wev e r ,  b e  a c ad em i c . Al t ho ugh t h e  

On t a r i o  Co ur t o f  App e a l  i n  So u t h am ( No .  1 ), s upr a ,  a f f i rm i ng th e 

d ec i s i o n o f  the On ta r i o  Hi g h  Co u r t ,  c o nc l ud ed tha t  s .  1 2 ( 1 )  o f  

the  Juv e n i l e  De l i n q ue n t s  Ac t wa s unco n s t i t ut i o n a l  o n  t h e  ba s i s 

o f  the  Ch a r te r , the r e  d o e s  e xi st a d ec i d ed Al b e r ta c a se to the 

c o n t r a r y. Edmon to n  Jo u r n a l  v. A. G. Al ta . ( 1 983 ), s upr a ,  a 

d ec i s i o n  o f  De a J. , s i t t i ng o n  t h e  Al b e r t a Que e n ' s  Be n c h ,  h e l d 

tha t s .  1 2 ( 1 ) o f  the  f e d e r a l  s t a t ut e  d i d no t i n f r i n g e the 

f r e ed om s  g ua r an t e ed by s .  2 ( b) o f  the  Cha r t e r  a t  a l l .  De a J. 

r ea so ned  t ha t , un l i ke the Am e r i c an B i l l  o f  Ri g h t s  wh i c h 

g ua r an te e s  f r e ed om o f  t he pr e s s a s  a s e pa r a te h e ad f r om f r e ed om 

o f  e xpr e s s i o n, the Ch a r te r  g ua r an te e s  f r e ed om o f  t h e  pr e s s  o n l y 

a s  a n  a s pec t o f  f r e ed om o f  e xpr e s s i o n. He c o nc l ud ed tha t 

f r e ed om o f  e xpr e s s i o n i s  t h e  r ig h t  to e xpr e s s  o r a l l y, i n  wr i t i ng 

o r  i n  wha t ev e r  ma n n e r ,  a nd b y  t h e  m ed i a , tho ugh t s ,  b e l i e f s ,  a nd 

o p i n i on s ,  b ut i t  d o e s  no t i nc l ud e  a r i g h t  o f  a c c e s s. The r e fo r e ,  

h e  uph e l d  s .  1 2 ( 1 ) o f  t h e  Juv en i l e De l i n q ue n t s  Ac t, wh i c h, 

ag a i n ,  r e qu i r e s  tha t a l l p r o c e ed i ng s  ag a i n s t  j uv e n i l e s  b e  h el d  

i n  c am e r a , a s  no t i n f r i ng i ng the f r e e d om s  g ua r an te ed by s .  2 ( b) .  
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3 . 3 5  Arguabl y , i f  De a J .  c o u l d  upho l d  l eg i sl a tio n c a l l ing 

fo r a bl an ke t p r o hibitio n o f  the publ ic ' s  a c c e s s  in to  c e r tain 

t ype s o f  t ria l s , he  wo ul d h av e  no t r o ubl e in r e a c hing t h e  

c onc l usio n  th a t  l eg isl a tio n ( s uc h a s  t h e  d r a ft Tr ad e Se c r e t s  

Pro t e c tio n  Ac t )  whic h g av e  o n l y  a disc r e tio n a r y pr o hibition wa s 

a l so v a l id in te rm s  o f  t h e  Ch a r te r . Th a t  is , if t h e  s t r ic te r  o f  

the  t wo i s  v a l id und e r  the Ch a r t e r , t h e  l e s s e r  o f  the  t wo m u s t  

n e c e s sa r il y  b e  so . Th e r e fo r e , sho ul d De a J . ' s  d ec i sio n be 

a c c e p t ed by the  hig h e r c o ur t s  a s  the pr o pe r  in t e r pr e ta tio n o f  

the  l aw ,  the pr o po sed  t r ad e  se c r e t s  l eg isl a tio n wo u l d no d oubt 

be fo und to be v a l id .  

3 . 3 6  Sin c e few Ch a r te r  c a s e s hav e r e a c h e d  the Supr em e 

Co u r t o f  Can ad a , l awye r s  c an sc a rc e  pr edic t  wha t it s d e finit iv e 

s t a tem e n t  o f  the  l aw c o nc e r ning the se a r e a s wil l be . Th e r e fo r e , 

a l l t he dif f e r e n t  a ng l e s  m u s t  be c a nva s s e d .  Con sid e r ing the  

abov e disc u s sio n ,  it  is m y  r ec omm e nd a tio n tha t the  pr o po se d  

l egis l a tio n  wil l s t a nd a s  v a l id l aw und e r  th e Ch a r te r .  To 

r eite r a te , s. l l ( d )  ul tim a t e l y  h a s  no a ppl ic a tio n to a pie c e  o f  

l egis l a tio n  d e a ling with c ivil pr o c e eding s .  I f  it d o e s , the  

c l o se d  t r ia l s pr o po s e d  by th e d ra ft Ac t wil l no t r e s ul t  in an  

" un fa ir " t rial a nd is  t h e r e fo r e a j u s tif i abl e  l imit . I f  t h e  

On t a r i o  Co ur t ' s  d ecisio n  in So u t h am ( No . 1 )  i s  a c c e p t e d , t h e  

p r o po se d  l eg i sl a tio n  wil l s t a nd a s  v a l id bec a u s e  the powe r 

g r a n t e d  to ho l d  in c am e r a  h e a ring s is a disc r e tio n a r y o ne , a nd 

t h e r e fo r e ,  again , is a j us tifiabl e l imit. I f  t h e  Albe r t a  



Co ur t s '  c o nc l us i o n , pe r De a J . , i s  a c c e pted , the pr o po s e d  

l eg i sl a t i o n  wi l l  s t a nd bec a us e  t h e  Ch a r te r  d o e s  n o t  g r a n t  a ny 

f r e ed om o f  a c ce s s . I r e c omme nd t h a t the  t e rm " an y  pe r so n 

i nv ol v ed i n  the pr o c e ed i ng s "  be ex am i n e d  to e n s u r e tha t 

" s pec ta t o r s"  a r e  i nc l ud ed a nd t ha t  " o r  a n y  i n fo rma t i o n  l e ad i ng 

to the d i sc l o s u r e  o f  a n  a l l eg ed t r ad e  se c r e t "  be a d d ed to s .  

8 ( 2 )  ( c )  o f the p r o  po sed 1 e g  i s 1 a t i o n  • 

3 . 3 7  Th e f i n a l  pr o c ed u r a l  p r o bl em to be so l v ed i s  wh e th e r 

the  pro po s ed l eg i sl a t i o n  c on t r av e n e s t h e  Ch a r t e r  by c a l l i ng fo r 

the  " a ut om a t i c "  impo s i t i o n o f  l i a bi l i t y  upo n the f i nd i ng o f  a 

m i s a p p r o pr i a t i o n  o f  a t r ad e  s e c r e t  by impr o pe r m e an s . Tha t  i s , 

· s e c t i o n s  3 a nd 4 o f  the d r a ft Ac t c o m bi n e  to m a ke a n y  

m i s a ppr o pr i a t io n  o f  a t r ad e  s e c r e t  a c t i o n a bl e  a nd i f  t h e  c o ur t  

a c t ua l l y  f i nd s  a m i s a ppr o pr i a t i o n , some  fo rm o f  l i abi l i t y wi l l  

be i m po s e d .  Th i s  d r a ft  Ac t d i f f e r s  i n  t h i s r e s pe c t  f r om i t s  

" s i st e r " --the  Eng l i sh La w Comm i s s i o n ' s  d r a ft Bre a c h  o f  
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Co n f i d e nc e  Ac t ( Law Corn. No . 1 1 0 ) .  S e c t i o n  1 1  { 1 ) ( se e  Appe nd i x  

F )  o f  t h e  l at te r  d r a ft Ac t p r o v i d e s  th a t ,  

i f , i n  pr o c e e d i ng s  fo r br e a c h  o f  c o n f i d enc e the 
d e f e nd a n t  r a i se s  the  i s s ue of  p ubl i c  i n te r e s t i n  
r e l a t i o n  to the r e l ev an t  d i sc l o s ur e o r  use  o f  t h e  
i n fo rma t i o n  i n  q ue s t i o n , the  pl a i n t i f f ' s  c l a im m u s t 
f a i l  un l e s s  he e st a b l i sh e s t h a t the publ i c  i n t e r e st i n  
p r e s e rv i ng the  c o n f i d en t i a l i t y o f  the  i n fo rma t i o n  
o utwei g h s the publ i c  i n te r e st i n  s uc h  d i sc l o s u r e o r  
us e .  

" Em pl an a to r y  n o te s "  La w Corn. 
No • 1 1  0 ,  p • 2 0 9 

In o th e r wo r d s ,  the Eng l i sh d r a ft Ac t st i pul a te s t h a t 
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i n fo rma t i on s ho uld  o n l y  e nj o y  the  pro te c t i o n o f  t h e  a c t i on fo r 

b r e a c h  o f  c o n f i d enc e i f ,  a ft e r  b a l anc i ng the re s pe c t i v e  pub l i c 

i nte r e st s  in c o n f i d en t i a l i t y o n  one h a nd a nd i n  d i s c l o s ure o r  

u s e  o f  t h e  i n fo rma t i o n  o n  the o th e r , t h e  i n fo rma t i o n  i s  f o und to 

m e r i t  s ome p r o t e c t i o n .  

3. 38 Th e Eng l i sh d ra ft Ac t ,  t h e r e fo re , ma y a l l ow a b r e a c h  

o f  c o n f i d e nc e  t? g o  " un p un i s h e d " i f  t h e  d e f e nd an t  c l a i m s  tha t 

h i s  b r e a c h  wa s i n  som e  wa y f o r the pub l i c  b e ne f i t  a n d  the 

pl a i n t i f f  c a nno t d i s prove t h i s c l a i m. Th e d r a f t Tr ad e S e c re t s  

Pro te c t i o n  Ac t a l l ows fo r n o  s uc h  l o o pho l e ; ev e ry a c t  o r  mod e o f  

b e h av i o ur wh i ch q u a l i f i e s  a s  a " m i sa ppr opr i a t i o n  o f  a t ra d e  

s e c r e t  b y  i mpro pe r m e a n s "  i s  " pun i sha b le "  b y  t h e  i m po s i t i o n  o f  

l i ab i l i ty. The i s s ue t ha t a ri se s h e r e , t h e r e fo re , i s  wh i ch 

m e thod  o f  a pp r o ac h ; a b so l ut e  o r  qua l i f i ed impo s i t i o n  o f  

l i ab i l i ty ; wo ul d mo s t  l i ke l y  b e  uph e l d by the prov i s i on s  o f  t h e  

Ch a rt e r .  In o th e r wo rd s , i s  o ne o f  t h e  a ppr o ac he s m o re l i ke l y  

t h a n  the  o th e r  t o  b e  fo und uncon s t i t ut i on a l  und e r  th e Ch a r te r? 

My a n swe r  i s  n o ; bo th a r e  v a li d .  

3. 3 9  Th e d r a ft e r s  o f  t h e  Eng l i sh " l eg i sl a t i o n "  we r e  v e ry 

muc h c o nc e rn ed t ha t  the f r e e  fl o w  o f  i n fo rma t i o n , so h i g h l y 

v a l ued i n  o ur so c i e t y , n o t  b e  c urta i l ed by the i r  d ec i s i o n to 

leg i sl a te in t h e  " co n f i d e nc e "  a r e a . Th e r e s ul t  o f  t h i s c o nc e rn 

wa s s. 11.  Th e d r a ft e r  o f  t h e  pr o po sed  t rad e s e c r e t  l eg i sl a t i o n  

sha r ed t h e i r  c o nc e r n. Al tho ugh t h e  d ra f t t r ad e  s e c r e t s  

l eg i sl a t i o n  d o e s  no t c o n ta i n  a pr o v i s i o n  s im i l a r t o  the o n e  



c o n ta i n ed in th e Eng l i sh d r a ft Ac t ,  i t  d o e s  no t d em a nd t ha t t h e  

c ou r t s  i m po se " he av y "  l i ab i l i ty i n  e v e r y  c a se . Th a t  i s, 

1 2 0  

a l  tho u·g h t h e  d r a ft t r ad e  s e c r e t s  1 eg i sl a t  i o n  d o e s  no t a l l ow 

c ompl e t e  a b so l ut i o n  fo r the  m i sa ppr o pr i a t i o n, i t  i s  a l wa ys o pe n  

to t h e  c o ur t s  to a wa rd n om i n a l  d am ag e s  i n  a c a se wh i ch ,  i n  i t s  

o p i n i o n, i s  o f  the  type  tha t wa r r an t s i t . Th e d r a ft l eg i sl a t i o n  

d o e s no t d en y  t h i s d i sc r e t i o n a r y po we r to t h e  c o ur t s .  

Th e r e fo r e, I s ug g e st tha t the d r a ft t r ad e  se c r e t s  l eg i sl a t i o n  

a c c ommod a te s  the s i t ua t i on whe r eby a d e f e nd an t  ma y c l a im tha t 

h i s m i sa pp r o p r i a t i o n  wa s f o r the pub l i c  b e n e f i t  wi tho ut 

s p ec i f i c al l y s pe l l i ng i t  out in  d e t a i l . The r e s ul t , then,  i s  

the  same --a d e f e nd an t  wi l l  e i th e r e sc ape l i ab i l i ty c ompl e te l y  

( und e r  the  Eng l i sh d r a ft Ac t )  o r  b e  f a c ed wi th t h e  

r e spo n s i b i l i t y o f  pa y i ng nom i n a l  d am ag e s  und e r  the p r o po s e d  

Tr ad e S e c r e t s  Ac t. I n  pr a c t i c a l t e rm s ,  t h e r e  i s  no  d i f f e r e nc e ,  

und e r  the Cha r te r  the r e  m a y  b e, but I s ug g e st tha t  the r e  wo u l d  

no t .  

3. 4 0  Th e r e a so n  fo r th i s  s ug g e st i o n c om e s  o ut o f  a 

c ompa r i so n  o f  the sco pe s  o f  the  t wo d r a ft a c t s. The pr o po s ed 

t r ad e  sec r e t s  l eg i sl a t i o n c o nc en t r a t e s  i t s e f fo r t s  o n  the 

" m i sa ppr o pr i a t i 6 n "  o f  a " tr ad e  s e c r e t"  b y  " impr o pe r  m e a n s " .  Th e 

Eng l i sh d r a ft Ac t, o n  the o th e r hand , h a s  a muc h  b r o ad e r  sco pe ; 

" b r e a che s o f  c o n f i d e nc e " .  I t  no t o n ly d e a l s  w i t h  m i sa ppr o pr i a 

t i o n  o f  t r ad e s e c r et s ,  b ut a l so wi t h  th e d iv ul g i ng o f  s e c r e t s  

g a i n ed t h r o ug h  empl o yme n t ,  m a r r i ag e ,  c o n t r ac t ; t o  n am e  o n l y  a 

f e w. Th e r e fo r e ,  a pr ov i s i o n  s uc h  a s  s .  1 1  ma ke s m o r e  s e n se 



a ppe a r i ng ,  a s  i t  d o e s , i n  th e Eng l i sh l eg i s l a t i o n  th a n  i t  wo ul d 

i f  i t  we r e  c o nt a i ne d  i n  the tr ad e s e c r e ts l eg i sl a ti o n .  Th e 

d rafte r s  o f  the Eng l i sh b i l l  we r e  c o nc e rned with a f a r g r e a te r  

n um b e r  o f  d i f fe r e n t  sc e n a r i o s  tha n  wa s the d r a fte r o f  the tr ad e 

s e c r e ts l eg i sl a ti o n . Fo r pr a c t i c al r e a son s ,  i f  no th i ng e l se , 

the y  h a d  to e n s ur e  tha t  the c o u r ts wo u l d no t b e  spend i ng a l l o f  

i ts time d ec i d i ng " b r e a c h  o f  c o n f i d e nc e " c a se s  a nd th e re fo r e , 

n e c e s sa r i l y ,  c r e a ted g r e a te r  " ob s ta c l e s "  fo r b r i ng i ng the 

ma tte r s  to c o ur t. Sur e l y , c o unc i l  fo r pl a i nti f fs i n  s uc h  
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ma tte r s  wo ul d adv i se the i r  c l i e n ts tha t  a c o u r t  b a ttl e wo ul d no t 

be  wo r th the time  a nd e x pe n s e  i f  i t  we r e  the c a se tha t a 

pl a i n ti f f  c o ul d  not sho w th a t  the "co n f i d e nc e "  wa s m o r e  pr o pe r l y  

l e f t i n  a pr i v a te r e a lm . 

3 . 4 1  The b r o ad sc o pe o f  th e Eng l i sh d r a ft Ac t i s  the 

r e a son fo r a no th e r c ompa r i son wh i c h , I b e l i ev e , s h o ws tha t th e 

e f fe c t  o f  the two d r a ft Ac ts i s  the s am e . S i n c e  the Eng l i sh Ac t 

d o e s  c ov e r  s o  m a n y  a r e a s , the d r a f te r s  o f  i t  f e l t  the n e ed to 

i nc l ud e  i n  s .  1 1  m a n y  p r ov i s i o n s  tha t  wo ul d m a ke i t  a ppl i c ab l e  

to mo r e  s pe c  i f i c s i  t ua t i ons • I t  i s s • 1 1  ( 4 )  ( b) o f the d r a f t Ac t 

( Eng l i sh )  tha t ,  I b e l i ev e , b r i ng s  i t  d i r ec tl y  i n  tune wi th the 

pr o po s ed Tr ad e S e c r e ts Ac t. Th i s  s e c t i o n  r e ad s : 

( 4 ) Wh e n  b a l anc i ng the pub l i c  i n te r ests i nv o l v ed 
fo r the p u r po se s  of s ub s e c t i o n  ( 1 ) th e c o urt s h a l l h av e  
r eg a rd to a l l the c i r c um s ta n c e s  o f  the c a se , i nc l ud i ng- -

( b) Th e m a nn e r  i n  wh i c h the i n fo rm a ti o n  wa s 
a c q u i r ed b y  th e d e f e nd an t  a nd ( i n the c a s e  o f  a n  
o b l i g a ti o n  o f  c o n f i d en c e und e r  se c ti o n  6 )  the m a nn e r  i n  
wh i c h i t  wa s a c q u i r ed by th e o r i g i n a l  a nd a n y  
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s ub se q u e n t a c q uir e r  o f  it ; a nd 

e m pha sis a d d ed . 

Th e e xpl a n a to r y  no te s g o  o n  to e xp l ain tha t the y f e e l tha t the 

c o u r t  sho u l d  b e  g iv e n  t h e  disc r e tio n  to d ec i d e  tha t even  if t h e  

b r e a c h  o f  c o n fid enc e wa s to  the pub l ic b e n e fit , t h e  m a nn e r  in 

whic h it wa s o b t a in ed wo uld o pe r a te to  d e n y  t h e  d e f e nd an t  t h e  

p r o te c tio n o f  s .  1 1 (1 ). Th a t  is , e v e n  tho ug h the d e fe nd an t  

" to o k " a nd d iv u l g ed the  in fo rma tio n  fo r t h e  p ub l ic b e n e fit , t h e  

f a c t  tha t he " to o k "  t h e  in fo rm a t i o n  by imp r o pe r  m e a n s  (the 

d r a f t e r s  o f  the Eng l ish Ac t s ug g e s t " vio l e nc e " )  wo uld be e no ug h 

to a l l ow the c o u r t to impo s e  l iabil it y. Th e r e fo r e , the Eng l ish 

Ac t d o e s  no t adv o c a te c om pl e te pr o te c tio n f r om l iabil i t y  in the 

c a se whe r e t h e misa ppr o pria tion is s e en as  b e ing fo r
-
the p ub l ic 

b e n e fit. Pr o te c tio n wil l b e  d enied , in a l l  l ik e l iho o d , wh e r e  

t h e  d e f e nd an t ' s  po s s e s sio n o f  t h e  " co n fid e nc e " a r o se o u t  o f  

c o l o u r ed cir c um s t a n c e s .  Th e r e s ul t ,  the n , o f  the  Eng lish d r a ft 

Ac t a nd tha t o f  t h e  d r a ft Tr ad e S e c r e t s  Pr o t e c tio n  Ac t is t h e  

s am e . Th e l a t te r d o e s  n o t , b y  a n y  s t r e tc h  o f  the im agin a tio n , 

s ug g e st t h a t  l iabil it y  sho uld  fo l l o w  the  sim pl e " misa ppr o pria 

t io n  o f  a t r ad e  se c r e t" . Th e f a c t tha t  it wa s d o ne  by " impr o pe r 

me an s "  is a nec e s s a r y  ing r ed ie n t  a nd m u s t  e xis t be fo r e  l iabil it y  

c an f l ow. 

3. 4 2  Th e r e fo r e  I wo ul d s ug g e st tha t n e ithe r is m o r e  l ia b l e  

than  t h e  o th e r  to  b e  s t r uc k  d o wn a s  unco n s tit utio n a l  by th e 

Ch a r te r . In fa c t ,  in l ig h t  o f  t h e  a rg um e n t  tha t the Ch a r te r  
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d oe s  no t g r an t  t he f r e ed om to m i sa ppr opr i a te t r ad e  s e c r e t s ,  i t  

i s  my s ug g e s t i o n  tha t b o th p i e c es o f  l eg i sl a t i o n  woul d s t a nd up 

to i ts sc r uti ny . I wo uld  s ug g e s t ,  h oweve r ,  t ha t  t h e  d r a f t  t r ad e  

s e c r e t s  l eg i sl a t i o n i s  t he pr e fe r r ed o n e  i n  t e rm s  o f  e n a c tm e n t  

by t h e  Alb e r ta Leg i s l a t ur e . I t  i s  m o r e  p r e c i se i n  t e rm s  o f  the 

a r e a tha t i t  c ove r s  a nd the a r e a tha t i t  c o ve r s  i s  o ne tha t 

r equ i r e s imm e d i a te a tten t i o n . Othe r b r e a c he s o f  c o n f i d e nc e  

a r e a s , s uc h  a s  m a r r i ag e  a nd c o n t r ac t a r e  a l r ea d y  ad e qua te l y  

c ov e r ed b y  o t he r a r e a s o f  the l aw a nd a n y  l eg i s l a t i o n  a t  th i s 

t im e  may b e  r ed und an t .  The r e fo r e , c o nc en t r a t i o n  o n  the t r ad e  

s ec r e t s a r e a  i s  n ec e s s a r y  i n  o rd e r to  g ive l eg a l  a i d to pe r so n s 

who a r e  fa c ed wi t h  a t r ad e  se c r e t s p r ob l em and have v i r t ua l l y  no  

o th e r  a r e a  o f  t he l aw to  t urn  to . S i nc e  t he e f f e c t s  o f  the t wo 

d r a ft l eg i sl a t i o n s  i n  t e rm s  o f  t r ad e  s e c r e t s p r ob l em s  i s  the 

s ame, I s ug g e st tha t the mo r e  s p ec i f i c  o f  the t wo ,  the pr o po s e d  

t r ad e se c r e t s  l eg i sl a t i o n, i s  pr e fe r ab l'e .  

3 . 4 3  I s ug g e st t o o ,  tha t the d r a ft se c r e t s  l eg i sl a t i o n  i s  

p r e f e r ab l e i n  l i g h t  o f  t h e  Cha r t e r . In a c l e a r  c a se ,  i t  wo ul d 

b e  ea s y  fo r the c o ur t to r e f us e  to i m po s e  l i a b i l i ty a s  the  

Eng l i sh Ac t s ug g e st s ,  i f  the  m i s a ppr o pr i a t i o n  we r e  und e n i ab l y  

" i n the pub l i c  b e ne f i t " . Ho weve r ,  i n  unc l ea r  c a se s, i t  wo ul d b e  

d i f f i c ul t  fo r t he c o ur t  t o  j us t i f y  t he i m po s i t i on o f  l i ab i li t y  

o n  o n e  d e fe nd an t  a nd the n o n - impo s i t i o n  o n  a n o the r .  Th a t  i s, 

t he " s p i r i t" o f  the Cha r t e r  i s  t ha t  l a ws b e  " fa i r " . Some 

d e fe nd an t s  may t r u l y  f e e l  tha t the i r  m i s a ppr o pr i a t i o n s we r e  to  

the  p ub l i c  b e ne f i t . Sho uld the c o ur t  f i nd to the  c o n tr a ry,  a nd 
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i m po s e  li a b i li ty ,  t h e  " la w" may no t b e  s e e n  a s  b e i ng wi t h i n  th e 

" s p i r i t "  of the Ch a r te r . I r o n i c  tho ug h  i t  m a y  s e em ,  the  

pr o po s e d  t r ad e  se c r e t s  leg i sla t i o n ma y b e  seen  a s  ' be t te r "  tha n  

t h e  Eng li sh leg i sla t i o n  i n  lig h t o f  th i s  a n a lys i s . It  impo se s  

li ab i li t y i n  ev e r y  c a s e o f  a m i sa ppr o pr i a t i o n  o f  a t r ad e  s e c r e t 

b y  impr ope r m e a n s  a nd the r e fo r e  d i s pe lls a n y  tho ug h t s  o f  

i nc o n s i s t e n t  a ppli c a t i o n. Ho wev e r ,  a t  the s ame t im e ,  i t  

" so f t e n s "  wh a tev e r  b low the r e  m a y  b e  b y  g iv i ng  d i sc r e t i o n to the 

c o u r t s i n  t e rms  o f  a pply i ng the pr o p e r  r em e d y  to the pr o pe r  

c a se . 

3 . 4 4  Th e r e  a r e  some Ch a r te r  c a s e s ,  h o wev e r ,  wh i c h  hav e  

d eno unc ed " ab so lu t e  li ab i li t y o f fe nc e s "  a s  b e i ng c o n t r a r y to t h e  

Ch a r te r ,  s .  7 .  Th e c a s e s  hav e b e e n  r e s t r i c te d  to  t h e  a r ea o f  

c r i m i n a l  law,  howev e r ,  a nd the u s e , by s om e  leg i sla t i o n ,  o f  t h e  

" r ev e r se o n u s  c la us e " .  A r ev e r se o n u s  c la us e  i s  o n e  wh i c h ha s 

the  e f f ec t o f  pla c i ng t h e  a c c u s ed i n  the  po s i t i o n  o f  h av i ng to  

p r ove h i s i nn o c e nc e  r a th e r tha n  the C r o wn prove  h i s g u i lt.  Fo r 

e x ample, i n  R. v .  Campag n a ,  { 1 9 8 2 ) , s .  9 4 . 1 { 3 )  o f  the  Mo to r 

Ve h i c le s  Ac t { B. C . )  wa s i n  i s s ue.  The s ec t i on p r ov i d e s  tha t t h e 

o f fe nc e o f  d r i v i ng a m o to r v eh i c le wh i le the pe r so n ' s  d r i v e r ' s  

li c e nc e i s  s us pe nd ed i s  an a b so lu t e  li a b i li t y o f f e nc e  i n  wh i c h  

g u i lt i s  e st a b li shed b y  p r o o f o f  d r i v i ng wh e th e r  o r  no t the 

a c c used knew o f  the s us pe n s i on . The B r i t i sh Co lumb i a  Pr ov i nc i a l 

Co u r t h e ld tha t  the s e c t i o n  wa s c o n t r a r y  t o  the pr i nc i ple s o f  

f und ame n t a l  j us t i c e  g ua r an t e ed by s .  7 a nd t h e r e f o r e  o f  no fo r c e 

a nd e f fe c t, e s pe c i a lly s i n c e  the se c t i o n  c a r r i e s  wi th i t  a 



m i n i m um p un i shmen t o f  s ev e n  d a y s ' i mpri so nmen t. R v. Deme l c o  

( 1 9 8 2 ) , a g a i n a dec i s i o n o f  the B r i t i sh  Co l um b i a  Pr ov i nc i a l  

C o urt, ag re ed with Campag n a ,  s up ra o n  the sam e  i ss ue .  Ho wev e r, 

whe n  the  B r i t i sh Co l umb i a  Pr ov i nc i a l Co urt wa s f a c ed wi t h ,  
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ag a i n ,  the same i s s ue i n  R v.  Duf f ( 1 9 8 2 ) , i t  c ame to a c o n tra ry 

d ec i s i o n ; s .  9 4 . 1 ( 3 )  o f  the  Mo to r Ve h i cl e s Ac t ( B. C. )  d i d no t ,  

i n  a n y  way ,  o f f e nd s .  7 o f  t h e  Cha rte r. Pre s umab l y ,  the 

d i f fe r enc e i n  the r e s ul t s  o f  the two s e t s  o f  d ec i s i o n s  c an b e  

ba s ed o n  the f ac t  t ha t  t h e  judge s  p r e s i d i ng i n  the  f i rs t  two 

c a s e s f e l t tha t the Ch a rt e r g av e  them the po we r to q ue st i o n  the  

s ub s t an t i v e  con te n t s  o f  t h e  l aw in  i s s ue .  The jud g e  i n  the  

t h i rd c a s e , Du f f ,  s up �� '  f e l t tha t i f  t h e  Ch a rt e r d i d no t g ra n t  

h im t his po we r, h e  c o ul d  p r o c e ed o n  a pro c e d u r a l  ba s i s o n l y .  

3 . 4 5  Wh a tev e r  t h e  u l t im a te  d ec i s i o n i n  th i s  a r e a  wi l l  b e ,  

I s ug g e st tha t i t  w i l l h av e  n o  b e a r i ng o n  the  pr o po s ed trad e 

s e c re t s  l eg i sl a t i o n. Fi rs t l y, a s  a rg ue d ,  i t  c an n o t b e  

c o n s i d e r ed c r i m i n a l  l aw. I t  d e a l s  wi t h  c i v i l  ma t t e r s a nd c i v i l  

pro c ed ur e s  o n l y. S e c o nd l y, t h e  d ra ft l eg i sl a t i o n  d o e s  n o t 

c o n ta i n a r ev e rs e  o n us c l a u s e .  Th e re f o r e ,  t h e  d e f e nd an t  i s  

n ev e r  c a l l ed u po n ,  by t h e  l eg i sl a ti o n ,  to p r ove tha t h e  d i d no t 

m i sa ppro pr i a te  the t rad e s e c re t  b y  i m p r o pe r  m e a n s s im pl y  b ec a us e  

t h e  " f a c t s "  s a y  t ha t h e  d i d .  The pr i m a ry b u rd e n  o f  pr o o f  d o e s 

n o t  r e s t  o n  the d e fe nd an t ,  b ut on the  pl a i n t i f f  a s  i t  d o e s  i n  

a l l  to r t  c a se s . The l e s s e r  b u rd e n ,  t h a t o f  the  ev i d en t i a r y  

b u r d e n  m a y  sh i ft ; s uc h  a s  wh e re the pl a i n t i f f  pre s e n t s  ev i d en c e 

t h a t the d e fe nd a n t  sho ul d r e f ut e ,  i n  o rd e r to wi n h i s c a se ,  b ut 
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t he n ,  tha t o c c ur s i n  ev e r y  t r i� l  a s  wel l .  In o th e r  wo r d s ,  th e 

l i a b i l i ty i m po sed o n  the d e f e nd an t und e r  the p r o po se d  t r ad e 

s e c r e t s  leg i sl a t i on i s  " a ut oma t i c " o nl y  a f t e r  t h e  c o ur t  ha s s e e n  

s uf f i c i e nt ev i d e nc e  t o  c o m e  t o  a c o nc l us i o n  tha t a 

" m i sa ppr o pr i a t i o n  o f  a t r ad e  s e c r e t  by impr o pe r  m e an s "  ha s t a k e n  

pl a c e . Th e l i ab i l i t y i s  no t " a utoma t i c "  a n ywh e r e  b e fo r e tha t 

po i n t  i n  t im e ,  a s  i t  i s  wi th r ev e r s e  o n u s  c l a u se s . The r e fo r e ,  

we a r e  b a s i c a l l y  t a l k i ng abo ut two d i f fe r en t  k i nd s  o f  " ab so l ut e  

l i ab i l i t y" . The k i nd wi th wh i c h the  t r ad e  s e c r e t s  l eg i sl a t i o n  

i s  d e a l i ng i s  o f  t h e  type wh i c h c an n o t po s s i b l y  c o n t r av ene the 

Cha r te r  in  a n y  fa s h i o n . 

3 . 4 6  I c on c l ud e, the r e fo r e ,  tha t the Al b e r ta Leg i sl a t u r e 

s h o ul d e na c t  t h e, p r o po s ed Tr ad e Sec r e t s  Pro t e c t i o n  Ac t .  No t 

o nl y  i s  i t  t im e l y, i t  i s  a l so wi th i n  the i r  c o nst i t ut i o n a l  po we r ,  

b o th und e r  t h e  Con s t i t u t i o n  Ac t ,  1 8 6 7 ,  and und e r th e Ch a r te r ,  to 

d o  so . 
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