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COMPE NSA T I ON F O R  S E C U RITY I N T ERESTS I N  EXPR OP R I AT ED LAND  

1 .  I NT RODUCT I ON 

MEMORANDUM FOR D I SCUSS I ON 

a .  Purpose of Memor andum for Discuss i on 

I 1 

1 . 1  The pur pose of t h i s  Memor andum for D i scuss i on i s  to ask 

for commen t on t he pr esen t l aw re l a t ing to t he compensa tion to be 

pa i d  for expropr i ated secur i ty i n t e r es t s  i n  l and and for v i ews as 

t o  whe t her or no t it shou l d  be changed . In t he memor andum we 

w i l l  review t he p r esen t l aw ,  descr i be t he formu l as for t he 
l 

de termina t i on of  compen s a t i on which appea r  to us to be w i t h i n t he 

r an�e of  p r ac t i cali ty , and set  ou t t he cons i derati ons wh i ch 

appear to us to be re l evan t to t he cho i ce of formu l a .  We hope 

t ha t  t he memor andum w i l l  be a s a t i s f ac tory founda t i on for 

d i scus s i on and commen t .  We wou l d  p r e fe r  t ha t  commen t s  be made i n  

wr i t i ng to : 

I ns t i t u te of  Law Research and Reform 
402 L aw Cen t re 
The Un i ver s i ty of A l ber t a  
Edmonton , A l ber t a  
T6G 2H5 

However , commen t s  may be made or a l l y  to W . H .  Hur l bur t a t  ( 403) 

432-59 1 .  Commen t s  s hou. l d  be i n  our h ands Qy June .L.. 1 982. 
>0 

Anyone who w i s hes to commen t bu t needs fur t her t i me s hou l d  te l l 

us  by t ha t  date . 

1 .2 T he gover n i ng l eg i s l a t i on a t  t he da te of t h i s 

memor andum i s  s s . 48 , 49 and 5 2  of  t he E xpropr i a t i on Ac t , R . S . A .  

1 980 , c .  E 1 6 , which we wi l l some t imes ca l l  " t he 1 980 Ac t . "  We 
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attach a copy of these sections a$ Appendix A, and we will refer 

to them rather than to their predecessors, ss. 46, 47 and 50 of 
the Expropriation Act S.A. 1974, c. 27 ( wh ich we will call .. the 

1974 Act .. ) .  The sections in the 1980 Act are in substance the 

same as their counterparts in the 1974 Act. 

b. Recent developments in expropriation law 

1.3 The 1974 Act was a thorough revision of the Alberta law 

of expropriation, both as to the principles upon which 

compensation is based and as to procedure. Similar legislation 

had been enacted in Ontario in 1968 following upon a 1967 report 

of the Ontario Law Reform Commission on Compensation and also 

following upon the Report of the Ontario Royal COilJllission, 

Inquiry into Civil Rights. Similar legislation had also been 
adopted in 1970 as the Canada Expropriation Act. The movement 

for refot'm of expropriation law had also resulted in the 1971 
report and recommendations of the Law Reform Commission of 

British Columbia and it later resulted in the 1976 report and 

recommendations of the Law Reform Commission. of Canada, though 

neither of these reports has as yet led to legislation. The 1974 
Act itself was based upon thi.s Institute·'s Report No. 12, with 

some variations. 

1. 4 The lnst i tute7 s ,r,epo:rt retorMlended th.at compensation 

should :be paid to the holder of a security inte·rest in 

expropriated land in acCo'rdance wi tn what we sha 11 describe as 

the .. ,market value" theo,ry instead of the , .. payment of outstanding 

balance .. theory upon which the p:r,evious law of Alberta was based. 
The 1974 Act adopted the reconmendation. ¥J.e wi l 1 now describe 



t he two t heor i es. 

c. " P aymen t of ou t s t and i ng ba l ance " t heory 

I 3 

1. 5 We w i l l  descr i be t he " paymen t of ou t s t and i ng ba l a nce " 

t heor y  i n  re l a t i on to  one k i nd of secur i ty i n teres t , t he 

mor tgage . Under th i s  t heory 

( a )  t he tot a l compen s a t i on for  t he expropr i a t ed l and wh i ch 

i s  subjec t  to  a mor tgage i s  de termi ned by va l u i ng t he 

expropr i a ted l and as i f  i t  were  unencumbered ; 

(b) t he ba l ance ou t s t and i ng under t he mor tgage i s  

de termi ned ; 

( c )  t he ba l ance ou t s t and i ng under t he mor tgage i s  pa i d  to 

the mor tgagee; and 

( d )  t he r ema i n i ng ba l ance of t he compen s a t i on for the l and 

i s  pa i d  to t he 1 and - owner or to t he owner of i ·nteres t s  

wh i ch t ake pr i or i ty over t he l a .nd -owner'  s i n teres t . 

I f , however , t he ou t s t .and i ng ba l ance under t he mor tgage 

exceeds t he compen s a t i on payab l e  for t he l and , t he who l e  of t he 

compens a t i on i s  pa i d  t o  t he mor tgagee and t he mor tgagee r e t a i ns 

any o t her r i gh t s  and r emed i es wh i ch he may have for paymen t of 

t he def i c i ency , i nc l ud i ng any c l a i m  wh i ch he may have under a 

per sona l covenan t of t he l and - owner , t he or i g i na l  mor tgagor , and 

any i n terven i ng owner s o f  t he l and .  T he ba l ance ou t s t and i ng 

under t he mor tgage i nc l udes t he unpa i d  ba l ance of pr i nc i pa l , any 

accr ued i n teres t , and any o t her  amoun t secured by t he mor t g age , 

whe t her or not t he amoun t i s  due and w i t hou t any d i scoun t t o  
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bring it to present value� 

1.6 The "payment of oytstanoing bp.lance" theory prevails in 

all Canad ian jurisdictions in which the law continues to be based 
upon the England Lands Consolidation Cl auses Act, 1845. It also 

applies in Ontario and in federal expropriation legislation. The 

Ontario legislation as it appeared in ss� 16, 17 and 20 of RSO 
1970, c. 54, (a copy of which sections is attached as Appendix B) 
qualifies the applio�tion of the theory to mortgages (though not 

to other secur i ty interests) in the following ways: 
(a) If the mortgage is a purchase money mortgage and the 

amgunt of the mgrtgage debt exceed� the value of the 
mortgaged land, th� mortgage is deemed to be fully paid 
and discharged (Ontario s� 17(4)(a)). 

(b) If the mortgage is not a purchase money mortgage but 
includes a bonus, and if the amount of the mortgage 
debt exceeds the value of the mor tgaged land, the 
amount of the cleficiency, up to the i:Jmount of the bonus 
is deemed to be fully paid ancl satisfied (Ontario s .  
17(4)(b)). 

(c) If only part of the land held as security is 
expropriated, the·mortgagee receives a sum that bears 
the sa� ratio to the compensation (and damages for 
injurious affection) as the balance outatanding on the 
lllQrtgage at the date of expropri;ation bears to the 
market value of the entire land (Ontario s. 17(6)). 

(d) Additional oompens�tion is paid as follows: 

( i) To the mortgag,eeJ three ll:lQnth!:?' interest at a 
prescribed rate (or the a�;oount provided by the 
mortgag.e if it i·s less) plus any stipulated 
prepaym�f'lt notice or bonu.$ ( Ontario�! 20(a)). 

( i i.) If there is nQ. p.repa.yment r·ight in the mortgage, 
oompensa.. tion to the mc>rtgagee i·f .prevailing 
interest rates at expropriation are lower than the 
interest rate in the mortgilge, though this can be 
a.warcled: only for a maxi.mum. of ftve years (Ontario 
s. 20(b)).. ' 

( i i i) To the FDQr tgag.or, compensation fo.r los.s incurred by reas.on of a cj:ifference irtl interest rates 
( On tar i a s . 2 0 ( c ) ) . · 
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1. 7 We have descr i bed t he " paymen t of ou t s t andi ng ba l ance .. 

t heor y  as i t  app l ies to t he compensa t i on of mor tgagees . T he 

On t a r i o  l eg i s l a t i on ( t hough not the qua l i f i ca t i ons we have 

men t i oned ) app l i es to t he compensa t i on of  ho l der s of other 

secur i ty i n t er ests as we l l .  On t a r i o  s. 1 7 (3) so prov i des . We 

w i l l  l a ter  re fer to d i f f i cu l t i es i n  t he app l i ca t i on of t he t heor y 

t o  secur i ty i n teres t s  o t her  than mor tgages . 

d .  " Marke t  va l ue "  t heor y  

1.8 Under t he " ma r ke t  va l ue .. t heory , t he owner o f  each 

i n teres t i n  an expropr i a ted par ce l of l and shou l d  r ece i v� t he 

ma rke t  va l ue of h i s i n te r es t.  Because of  t hat and because the 

.. mar ke t  va l ue .. of  an i n t e r es t i s  t he pr i ce wh i ch t he i n teres t may 

be expec ted to rea l i ze i f  so l d  i n  t he open mar ket  by a w i l l i ng 

se l l e r  to a w i l l i ng buyer ( 1980 Ac t s .  4 1), t he l and - owner 's 

in teres t and t he secur i ty - ho l der 's i n teres t  mus t  be va l ued 

sepa r a te l y  ( 1 980 Act s.  48 , 49 ( 1 ) ) ; and compen s a t i on for one does 

not vary direc t l y  or i nver se l y  w i t h  compensa t i on for ano t her 

excep t to t he ex t en t  t h a t  t he mar ke t  wou l d  t ake one i n to accoun t 

i n  a r r i ving a t  the other . I n  a r r i v i ng a t  t he .. mar ket va l ue .. of a 

secur i ty i n terest t he t r i buna l mus t  t herefore take i nto accoun t 

a l l t he circums t ances wh i ch a w i l l i ng se l l er and a w i l l ing buyer 

wou l d  t ake i n to  accoun t ,  e. g . , any d i fference be tween i n teres t 

r a tes preva i l i ng a t  t he t ime of  expropr i a t i on and t he i n teres t 

r a te under t he secur i ty i ns t r umen t , the l eng t h  of t he t erm over 

wh i ch t he money secured by t he secur i t y i n t er es t i s  t o  be paid , 

and t he streng t h  of t he secur i ty ( i nc l ud i ng covenan t s  and 

co l l a ter a l secur i t i es ) . 
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1.9 Some ooneequential points must be dealt with. The 1980 
Act goes on to provide that when the sec�rity holder is paid his 

compensati�n based on the market value of his interest, the debt 

secured by the intere�t is extinguiahed unless there ie 

collateral securi ty other than the covenant of purchaser or 

borrower ( 1 980 Acts. 47(2)). I f  there is collateral security 
other than a covenant the debt is not extinguished and the 
tribunal must determine the balance remaining and the manner in 

which it is to be repaid ( 1 980 Acts. 49(3)). If only part of 
the land is expropriated the tribunal mu$t determine the market 
value of the expropriated part and dia,tribute the compensation 

between the land - owner and the security holder as it considers 

just in the circumstances (1980 Acts. 49(4). In addi tion , a 

security holder has a right to be paid three months1 interest at 
the contract rate or at the normal ra te applicable ( 1 980 Acts. 

52). 

1 . 1 0  Application of the "market value" theory under the 

1 980 Act involves the following steps: 

(a) the market value qf the security interest is determined 
by itself and in isolation from the land�owner1S 
interest and the holder of the security interest is 
paid an amount equal to the amoynt so determined. 

(b) the market value of the land-owner1s interest is 
determined in isolation from the i n teres t of the 
security holder (though with �llowance for its effect) 
and the land-owner is paid an amount equal to the 
amQunt so determined. 

(c) if.th�re is a cQv$nant which c�n be sued upon and no 
collateral security, the land-owner is discharged from 
1 i abi 1 i ty under it (and, �re$umab ly, a 1 so, the or igi na 1 
mortgagor and any intervening owners of the land who 
are liable on the oovenant ,re qischarged from it). 

(d) if there is eo 11 a tera 1 $ecur i ty, the ba 1 ance remaining 
and the manner in which it is to be repaid are 
determined by the tribunal. 
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( e )  i f  on l y  a par t of t he l and wh i ch i s  subject to a 
secur i ty i n teres t i s  expropr i a t ed ,  t he mar ke t  va l ue of  
t he expropr i a ted par t i s  de t ermi ned by t he t r i buna l and 
t he compen s a t i on i s  d i s t r i bu t ed by t he t r i buna l as i t  
cons i der s j us t i n  t he c i r cums t ances . 

The .. marke t  va l ue .. t heor y  app l i es not on l y  t o  mor t gages bu t to 

a l l o t her i n t e r es t s  wh i ch can be ca l l ed . .  secur i ty i n t eres t s " , a 

term wh i ch i s  not de f i ned i n  e i t her t he 1 980  Ac t or t he 1 97 4  Ac t 

( 1 980 Ac t s .  49 ) . 

1 . 1 1  T he .. mar ke t  va l ue .. t heor y  app l i es on l y  i n  A l berta, 

a l t hough t he L aw Reform Commi s s i on of Br i t i sh Co l umb i a and t he 

L aw Reform Comm i s s i on of C anada , i n  t he repor t s  men t i oned above 

( pa r a  1 . 3 ) , r ecommended t h a t  i t  be adop t ed in Br i t i sh Co l umb i a 

l eg i s l a t i on and fede r a l .  l eg i s l a t i on r espect i vely .  

e .  Reasons for r ev i ew 

1 . 1 2 T he r e  a r e  t h r ee reasons t he cumu l a t i ve ef fec t  of wh i ch 

has caused us  to under t ake a r ev i ew of t he prov i s i ons  of t he 

E xpropr i a t i on Ac t re l a t i ng to compensa t i on for secur i ty i n teres t s  

i n  expropr i a ted l ands . T hey a r e  as  fo l l ows : 

( a ) S i nce t he i ntroduc t i on of t he b i l l  wh i ch became t he 
1 97 4  Act  t he Mor tgage Loans Assoc i a t i on of  A l ber t a  has 
made con t i nuous r epresen t a t i ons aga i ns t  the . .  marke t  
va l ue . .  t heor y  and i n  f avour of  t he .. paymen t of 
ou t s t and i ng ba l a .nce " t heor y . The l aw mus t  of cou r se 
h ave r egard  t o  a l l t he i n t eres t s  i nvo l ved and not on l y  
t o  t he i n terest  of one g r oup , bu t t he A s soc i a t i on has 
pu t forward  a carefu l l y a rgued case wh i ch we t h i nk 
deserves e i t her r ebu t t a l  or some degr ee of.  r ecogn i t i on .  

( b )  T he resu l t s of t he app l i ca t i on of t he .. mar ke t  va l ue " 
t heor y  i n  t he 1 98 0  dec i s i on of  t he L and Compen s a t i on 
Boar d  i n  F or s ter  M ah E n t er pr i ses L td .  v .  T he C i ty of 
C a l ga r y  ( wh i ch we w i l l  d i scu s s  a t  some l eng t h  be l oWT 
r a i se ques t i ons abou t t he " ma r ket  va l ue "  t heory and 
abou t t he r e l evan t prov i s i ons i n  t he E xpropr i a t i on Ac t . 
A l t hough t he Boar d  made i t  c l ear  t ha t  i t s dec i s i on 
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(c) 

1 . 13 

(b) 

(c) 

(d) 

(e) 

(f ) 

1 . 1 4  

followed frpm the 4nysua l fe.ot§ �nq from th� Wi:IY in 
whiqh the q�se w�,� gyt p�fpr� it, w� think thRt th� 
r�sults suggest th�t � revi�w qf th� law �hQ4ld P� 
undertiJJJ�en� whether or npt the review r�,S,f .. nts in 
change·. , " �  < • •• •• 

Our own continuing anf).lysis of the relevant provisions 
h�s i nd i pa ted tha·t th�re are worr¥i ng pp ob 1 �ms in th� 
application of the "market �al�e"�th�ory. 

the expropriilt�d land was raw �nimPrqved l9nd which 
Fors ter M�h En terpr i §es Ltd . had abq4 i red in .De;; tob@r of 
1977 fpr a purch�P� pri�� of $60,000. 
in FebruJry of 197ij, Fpr§t�r M�h IQld th� lan� to LAst 
Mountain Deve lPRments h t�L for $1 �p, PPO, being $10, ooo 
paid in 9a�h �het $11P,.QQQ P¥ lll9rtga�e in favour <;>f 
For s ter Mah. 

· 

at the time of its purpha§e L9st Mountain sold a 
one�h�lf intere't in th� l�nd tp §�ntry Mortgage an� 
Investmente L.td. 
the City of CJlgary �xprqpriat'd thl land in June 1978, 
at which tim�" tne o�.Jtstanqing p�lrJ.nce under the 
lllQrtgage q.pp.@."-rs. to haye p�eh �liSlhtJy in ex.cess of the 
orig1n�1 $110,000� 
the f3o�rq fobfnp the marKet valJ...te ,Qf the land 9t the 
fi rne of expropriation· to be "$1 QQ, pgp � 

there peing np ,�ql)�ter� 1 s..�pvri tv1 �nq the whole of 
the 1 and hivinQ q��n e�RP91;lr i � t�ff, �. 47 ( 2) of the 197 4 
A

. 
et ( s � .

· 
49. ( 2 .) . P ... �'. f th .. J� . . . 1·9.•.· 8 ... �. 0 I\. et.) 

.
.. agp ll �d. ,. an. d. s. 4 7 ( 3) a

. 
nd 

s. 47(4) of the 1974 A�t (s. 49(�) and s.49(4) of the 
1 9 8 0 Act ) Q i d n9 t . , · , " · 

Forster Mah JJlPr t gage Wi,4� ijgd�ce� gy, Fors.t�r M�h. Jt was the 
evidence of .a nl9.rtg?�-Q� J;lro��r. Ttt� PPP��r ��cig�d th�t a 
purch�:?er &.>f the mg.rts�S� W8�ld tli¥� lgQ��g fpr ·� Yi.�lq of 16% 
and wowld haY� djs�o!Jnt'd 9t thp.t rat� th� Pi¥Qlents. prpviq.�d fqr 
in the rrprtgage. Th� 99,tual int�r.�§t r�t� MA9�r the mqrtg�ge w's 
only 11%. Th� n-Jarket v�lu� gf the mortg�ge Cp�fqr� th�. finiil 
deductiof) whiGh wi 11 P� m@nt tgn�.d l iii t�r) w�� th�r�fgr� pnl� 
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$ 1 0 1 , 0 00. I n  a r r i vi ng a t  the 1 6% d i scoun t r a t e the w i tness took 

i n to account a number of r i sk fac tor s such as t he fo l l ow i ng: t he 

l and was undeve l oped ; t he covenan t beh i nd t he mor tgage was not 

s t rong ; t he l and cou l d  not be deve l oped w i t hou t p l ann i ng 

approva l ;  t he " l oan to va l ue r a t i o  . . was hi gh; t he amor t i zati on 

per i od of 25 yea r s  was l ong; the s i te was sma l l ;  and t he term o f  

t he mor tgage was on l y  two yea r s . The Board accep ted t he mor t gage 

broker ' s  evi dence on t hese poi n t s , i nc l ud i ng h i s d i scount r a te of 

1 6%. A l l t h i s appear s  to be i n  accordance w i th t he .. ma r ke t  

va l ue "  t heory .  

1 . 1 5 T he mor tgage broker wen t one s t ep far t her . A l though 

he had a l ready cons i dered the " l oan to va l ue "  r a t i o  i n  

de term i n i ng t h a t t he prospec t i ve proceeds of the mor tgage shou l d  

be d i scoun t ed at 1 6%, he wen t on to s ay t ha t  the mar ke t  va l ue of 

t he mor tgage wou l d  not exceed t he " pr uden t l end i ng r a t i o " , t ha t  

i s ,  t ha t  a pruden t mor tgagee wou l d  not o n  t he secur i t y o f  t he 

l and l end a sum greater t han a cer t a i n percen t age of t he l and 

va l ue and t h a t  a p r uden t purchaser of t he mor tgage t he r e fore 

wou l d  not pay more t han t he s ame sum for t he mor tgage . He 

appea r s  to have conc l uded t ha t  t he " pr uden t l end i ng r a t i o " i n  t he 

For s t er Mah case was 85%. He app l i ed t ha t  85% to a va l ua t i on of 

$ 1 20,0 0 0  for t he l and i t se l f  pu t i n  by another w i t ness . S i nce he 

had , as  s t a t ed above , ar r i ved at a d i scounted va l ue of  t he cash 

s t ream ($ 1 0 1 ,0 0 0 ) wh i ch was s l i gh t l y  l es s  than t he pr uden t 

l end i ng va l ue o f  $ 1 02 , 0 0 0  ( be i ng 85% of  $ 1 20,0 0 0) t he w i t ness d i d  

not .f i nd i t  necessary to reduce t he mar ket va 1 ue o f  t he mor tgage 

be l ow the $ 1 0 1 ,0 0 0  f i gure . However , t he Land Compens a t i on Board 

found t ha t  t he l and va l ue was not $ 1 20 , 0 0 0, bu t $ 1 0 0,0 0 0, and i t  
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found that the prudent lending ratto was not 85% but 75%. It 
then applisd the 75% figure to the $100,000 land value and 
concluded that the market value of the mortgage could not exceed 
$75,000, and it awarded that amount to the mortgagee. The Board 
expressed reservations about the propriety of applying the 
prudent lending ratio as a limiting factor on the value of the 
mortgage; and its rea$ons for judgment indicate that it did so 

only because the evidEn1oe of the mortgage broker was the only 

evidence which it had . 

1 . 16 · Having va 1 ued the Fors ter Mah mortgage at $75, 000, the 

Board then held that the value of the interests of the two 
land-owners; Last Mountain and Sentry Mortgage, was the amount by 

which the �market value of the land exceeded the market value of 

the mortgage. It the.refore awarded the two land-owners a total 

of $25�000 although the market value of the land ($100,000) was 

less than the amount secured by the mortgage ($1 10,000) and was 

even less than the market value of the mortgage as ascertained 

before the application of the �prudent lending rati o " ($10 1,000). 

Again, the Board's reasons for judgment indicate that the Board 

considered itself bound bY the evidence before it and by the 

positions taken by the parties to make the award on that basis. 

1. 17 For two reasons we do not think that the Forster Mah 

case is a pr�cedent which will be applied in later cases. First, 

the facts involved a purchase money mortgage for almost the whole 

of the price for the last of a series of sales in a speculative 

market of a parcel of land Which was undeveloped in fact and for 

which there was no development plan in short-term prospect. 

Second, as we hava said (paras. 1.15 �nd 1� 16) the Board was 



I 1 1  

car efu l to po i n t ou t t ha t  i t  was res t r i c ted i n  mak i ng i t s awards 

by t he ev i dence befor e i t  and by t he pos i t i ons t aken by t he 

par t i es ;  t he l anguage o f  i t s j udgmen t has l ef t  t he Boa r d  qu i te 

f r ee t o  t ake a d i f feren t  v i ew i f  a l a ter  case i s  pu t before i t  

d i f feren t l y .  

1 . 1 8 Never t he l ess , as we have a l ready sa i d  ( par a . 1 . 1 2 ( b ) ) 

we thi nk t ha t  t he resu l t s  of t he case r a i se ques t i ons abou t t he 

" ma r ke t  va l ue "  t heor y  and i t s embod i men t i n  t he E xprop r i a t i on Ac t 

whi ch shou l d  be answered . I f  the l aw now j u s t i f i es t he 

res t r i c t i on of t he mor tg agee' s compensa t i on to t he " pr uden t 

l end i ng va l ue "  of  the l and , and i f  i t  j us t i f i es t he paymen t to 

t he owner  of  fu l l y  mor tgaged l and of  t he d i f ference be tween t he 

" pr uden t l end i ng va l �e "  and t he ma r ke t  va l ue of t he l and , we 

thi nk t h a t  i t  shou l d  be rev i ewed i n  order to see whe t her i t  

shou l d  be r e t a i ned or changed . I f  t he l aw does not j us t 1 i fy t hese 

resu l t s we t h i nk t hat t he case sugges t s  t ha t  i t  shou l d  be 

rev i ewed i n  order to see whe t her t he r e  i s  i n  i t  any comp l ex i t y  or 

l ack of i n te l l i g i bi l i ty whi ch shou l d  be rect i f i ed for t he benef i t  
i 

of t hose who a r e  affec ted by i t  and whe t her i t s benefit s are 

subs t an t i a l  enough to j u s t i fy t he cos t s  i ncur red by t he par t i es 

i n  order to l i t i ga t e  t he ques t i ons whi ch i t  r a i ses . 

2 .  COM PENSAT I ON FOR EXPR O P R I A T ED SEC U RI T Y  I N T ERESTS : GEN ER A L  

CONSIDERA T I ONS 

a .  Objec t of compensa t i on 

2 . 1 T he compens a t i on pa i d  to  t he owner of an i n teres t i n  

expropr i a t ed l and shou l d  make good t he l os s  whi ch t he owner has 

su f fered f rom t he expropr i a t i on .  The counse l of per fec t i on i s  
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t hat the compensation for such an interest should be the eash 
equivalent of the interest, no more and no less. 

b. Nature of security interest 

2�2 The essential oharaotQristicl of a security interest i n  
land are, first, that the security holder has a right to receive 
money and, second, that if the money is not paid the security 
holder will have a remedied claim to rea1 i ze it from the land, 
whether by taking the rents and profitsj or by reQuiring the sale 

of the land, or by acquiring ownership of the land, or by a 

combination of these. There is however a great diversi t y  of 
security interests in land. 

2.3 The most c011'11l0n kind of security interest in land is 
the mortgage. Mortgages themselves have � great diversity of 
characteristics. Some examples are as follows: 

( 1) A simple mortgage which affe9ts one parcel of land and 
which does not include an enforceable obligation to 
pay. 

(2) A simple mortgage which affeots one parcel of land and 
which includes an enforceable obligation to pay. 

(3) A mortgage wh ich is the prim& security bu t is supported 
by other collatera 1 seGuri ties. 

(4) A mortgage which is merely one security among many. 

(5) A mortgage which is itself only· secondary collateral 
security, e.g., a mortgage given to secure a guarantee, 
a mortgage incidental to a demand line of credit at a 
bahk, or a mortgage on a service station which is 
really i ne i dent a 1 to a 1 oan to a mu 1 t i - na t i oh a 1 
corporation for the construction of the service 
sta t iOrL 

(6) A mortgage under which the mortgagee shares in the 
profits re�lized from the mortgaged property or from a 
business carried on upon the mortgaged property. 

(7) A mortgage containing another kind of special advantage 
(e.g., a right to have only the mortgagee's prOducts 



so l d  f rom t he mor tgaged proper ty , or a r i gh t  to 
pur chase t he mor tgaged proper ty ) . 
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( 8 ) A mor tgage g i ven to secur e  t he purchase pr i ce of t he 
mor tgaged proper ty . 

( 9 )  A " bonus " mor tgage , under wh i ch t he mor tgagor pays a 
" bonus " to t he mor tgagee , or a " d i scoun t "  mor tgage 
wh i ch secures an amoun t l ar ge r  than t he amoun t advanced 
by t he mor tgagee . 

( 1 0 )  A f l oa t i ng charge on t he a s set s of a corpor a t i on ,  wh i ch 
upon crys t a l l i za t i on becomes a spec i f i c  charge . 

2 . 4  There a r e  i n  add i t i on many o t he r  k i nds of secur i ty 

i n t e r es t s . One i s  t he agreemen t for s a l e  of l and under wh i ch the 
se l l er ho l ds t i t l e as  secur i t y for the ba l ance of  the purchase 

pr i ce; for expropr i a t i on purposes t he se l l er ' s secur i ty i n terest  

under t he agreemen t for  s a l e  i s  very s i mi l ar to a mor tgagee' s 

secu r i ty i n teres t under a purchase money mor tgage . L i ens are  

ano t her i mportan t c l as s  of  secur i ty i n te r es t a f fec t i ng l and; 

t hese i nc l ude such d i f feren t  secur i ty i n t er ests a s  t he bu i l der' s 

l i en of one who has supp l i ed goods or serv i ces for an i mprovemen t 

on t he l and and t he l i en of t he Wor ke r s '  Compensa t i on Board for 

l ev i es  not pa i d  by t he owner . Wr i t s of  execu t i on appear to be 

anot her c l ass  of secur i ty i n teres t ; when a wr i t  of  execu t i on i s  

r eg i s tered a t  t he Land T i t l es Of f i ce i t  b i nds t he execu t i on 

deb t or ' s l and and i n terests i n  l and in t he l and r eg i s t r a t ion 

� d i s t r i c t . Annu i t i es a r e  ano t her c l ass;  for examp l e ,  a tes t a tor 

may l eave l and t o  one ch i l d  subject to paymen t of a per i od i c  sum 

to anot her . Some secur i ty i n teres t s  a r e  d i ffi cu l t to c l as s i fy; 

for examp l e ,  an o l d  coup l e  may t r ans fer t he f am i l y  f a rm to a son 

subject to t he r i gh t  of t he o l d  coup l e  to l i ve i n  a room i n  t he 

hous e  and t o  r ece i ve u t i l i t i es and food , an a rrangemen t wh i ch may 

con fer  bo th  a r i gh t  to occupy l and and a r i gh t  to r ece i ve money 

or money' s wor th . 
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2�5 Th� h�l�@r gf en� gne �f. th@ �rtl.et qi¥er�1tr @f 
security intereets \Ne have menti�nec:1 h9� � l�Qally, mf'Qtegted 
c laim again§t lend� H@ al�Q hg§, a 1§��11y prpte@t�d d@Qr�� qf 
priority for his f;1aim� Hi� e�p�ct�ti@n iS, th�t the money to 

which he is entitled will be peid in f:lGQQPQ§nQe with the 
instrument which or@f:lte§ it �nq th�t if tni mgne¥ i§ not PAig his 
claim. against the lan.g will b.� �nf§lr�@��l� in �cogrdang� with its. 

degree pf prigrity, 

2�6 A land�owner must ne�e§§Qrily re�o�nize that his 

owner�hip of his land is subj�ct tg pri@r ��9ured claimS, and that 

he oan enjoy the benefit� gf owner§hip pnly if the amounts 

secureq are paid as they fall dy�, Pft�n .. hqwever, he will 
expect that the return§ frpm th@ l@nd, wh�ther in the form of 
current rents or Gurrent prqfit§ qf a bus1ne•&, or in the form of 
a sale price, will prgvide fgr mqrtgege p�ym�nts ano leave 

something over. $g�ti�§ h� wi 11 ynq�rt�t\� a seeured obligat ion 

which is large in r�lfl.tiofl tg th� 9@PitPl pr income ¥Plue of the 

l�nd in the expectation that hi§ m�na,gement of the land or its 
appreciation in mark.�t va,lu� gver tim� �wi 11 enable him to pay the 
secured obligation an� reali�e substi!ntiQ1 gains for himself. 

2.7 An expropriatipn wi11 9ften fry§trate the expectatiqns 
of ppth parties. J t '§J.Jb§ t i tutes R19ney fgr the lano �nd brings to 

an end the inr;,� �tr�am and th� §9f:l,it�l ��,Pre�i9ti.qn of the 

1 and� 1 ts effeGt is mu�n � ;K� th,q,t of �a P9§,,.HJ·J tY J syph as � 
fire, which substitute§ insurrJnQe ·QlQney for a Pll i ldinQ, 
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Expropr i a t i on l aw mus t  r ecogn i ze t h a t  t he f r us t r a t i on has 

occur r ed and i t  mus t  address i t se l f  to t he problem of dea l i ng 

w i th  t he consequences of  t he f r us t r a t i on to t hose whose proper ty 

i n t eres t s  are t aken . 

2 .  Expec t a t i ons  of  expropr i a tor 

2 . 8 An expropr i a t or ' s object i ve i s  to acqu i re unencumbered 

t he fee s i mp l e  or l es se r  i n t eres t wh i ch i t  needs . Whe t her 

i n t e r es t s  i n  t he l and are va l ued sepa r a te l y  under .. mar ke t  va l ue u  

t heory o r  toget he r  unde r  t he .. paymen t o f  ou t s t and i ng ba l ance .. 

t heor y  i s  i r r e l evan t  to t he expropr i a tor excep t as t he cho i ce of 

theory a f f ec t s  wha t  i t  mus t  pay . The gene r a l t heory of  t he 

Expropr i a t i on Ac t s  i s  t ha t  i nd i vi dua l owner s  shou l d  not suf fer 

because t he pub l i c  i n ter es t r equ i r es t he t ak i ng or use of t he i r 

l and and t h a t  t hey s hou l d  r ece i ve adequa t e  compens at i on for i t  

and for l os ses a s soc i a t ed w i t h  t he t ak i ng ;  and t he expropr i a tor 

mus t t herefore expec t to pay f a i r compens a t i on ,  wha t ever t h a t  i s. 

3. COM P ENSAT I ON FOR EX P R OPR I AT ED SECU R I T Y I N T ER EST S :  

ALT ERNAT IVE AP P R OACH ES 

a .  P roposa l s  t o  be considered 

3 . 1 We have r efer r ed on l y  to t he two t heor i es wh i ch we have 

c a l l ed the .. paymen t o f  ou t s t and i ng ba l ance .. t heory and t he 

.. mar ke t  va l ue .. t heor y . O t her so l uti ons  to t he prob l em of 

compen s a t i on for t he ho l de r s  of secur i ty i nt er es t s  are  pos s i b l e . 

For examp l e, t he e xprop r i a t i ng au t hor i ty cou l d  be r equired to 

s t ep i n to t he shoes of  t he l and-owner and to make paymen t s  t o  t he 

secur i ty ho l de r  as  t hey f a l l due; or t he l and - owner cou l d  be 
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allowed to invest tHe mon�Y awarcl�d an€1 reqWire€1 to make tf1� 
payments; dr tHe whtiie award caUl� fje He1� by a cdurt or atfier 
agertey or by a trUst@e i H order ts ffiafte tdie payffi�Rts. it! tRi nk 
howev@r, tHat upsn ext;Jr&pricitidH 8f tR@ laRd tile i�W sliaU18 leave 
the parties free to pian ana maHs(fle ffieir af.f!irs; tfiat it stiauia 
terminate the re1at;ansHitl amen§ tile �artie�i ttUif it sheUi€1 ndt 
impose coHtifiuihg et1iigati&Hsf tRat it sfi8U1a not tie lip moneY so 
that it bdhH�t �e Ui!�; IH� thdt it iA8�id H�t �@�Ui�! �AY ���t� 
to rely upon tHe fiff2!H61a1 st�fdility aH€1 r@spetinsiBility of tiny 
other pa�ty� It is aA1y tH@ two ssitJtiSRs WHich We Hav� 
mentioH�tl tHat will aii� tR� iaw ta aefiie�e these! a8£iectives and 
We therefsre at> H(";)t J!;ropt9s� te b€Jn§1ti@r dH� other solution. 

�:2 We hav� a1reatdY eleseriSsa tH@ ··�a�Ht of 6utstanding 
ea 1 ah6sj• tli@ory (paras: i � 9 te i = 71 � We w111 HeJW set out ttie 
arguments ·wHicH we think sfieuiel �e i§1C!1rRe in ffiihd by anyone 
considering WHether er not tb atf�pt it; 

3. 3 THe rlpayfu�tit 8f oUtstafidiH� 'Salanee·� tti�Bry has the 
following advantages: 

(a) 

(c) 

certainiv� . tke dtJtstariditig baia·nf3� .secUred by Q 
�eci:J.t��r i'rl.t�·r��t r� u�L(�)]y(�sta�Ji�hett�by a�ailable 
etocu�f:lts ��td ���gra� r; �f!tt . . tHe .Pa�! ies. wi Ll .. . usually have 
a fairly clear unaerstahoing sf wRaf is bwing. 

St�tt�tty . ... .. . flie .... a�(Jtlt <:1� · . . . t·�� .��tstahtJiAg . . ba 1 ance cah 
q�ua�}i.be ccilblj.l.a�e.et �Y �ef.er�r-te� t6 exi s ti�g 
decbwments afi& reeof6Js ifi tti@ �€J§§es§ioh of the parties. 
$l1itatai.l .. iJ¥ . .. .. . fn.i. s. fli�ory. r@�sgnii�s .·· �H�t . the setur i ty 
transaction has oeeH frustra�!� and that tne land security f) as fDeen t3onve�ted 1nte mon,ey � f t effects rougf1 Justice by reqUiring f3ayment 6f tne coffiP�nsation 
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for t he l and i n  accordance w i t h  t he l ega l pr i or i t i es 
be tween t he par t i es .  Paymen t of the ou t s t and i ng 
ba l ance i s  probab l y  wha t  t he par t i es wou l d  have 
expec ted i f  t hey had d i r ec t ed t he i r m i nds to t he 
pos s i bi l i ty of expropr i a t i on ,  a nd , i ndeed , t hey of t en 
make s i mi l ar a r r angemen t s  by con t r ac t . 

2. Argumen t s  aga i ns t  adopt i on 

3.4 The " paymen t of  ou t standing ba l ance " t heory g i ves r i se 

to some d i ffi cu l t i es wh i ch we w i l l  now se t ou t :  

( a )  Depa r t u r e  f rom t he compens a t i on pr i nc i p l e .  The 
compen s a t i on pa i d  to a secur i ty ho l der shou l d  
approx i ma te as  c l ose l y  as pos s i b l e  t he va l ue i n  cash of 
h i s i n te r es t at t he t i me of e xpropr i a t i on ( pa r a . 2.1). 
T he ou t s t and i ng ba l ance w i l l  approx i ma t e  t he Y!a l ue i n  
cash of the expropr i ated secur i ty i n teres t on l y  i f  i t  
wou l d  have been payab l e  a t  o r  s hor t l y a f ter t he t i me of  
t he expropr i a t i on or  if  t he s ecur i ty ho l der was 
en t i t l ed to r ece i ve i nteres t a t  a r a te wh i ch 
approx i mates t he t hen preva i l i ng ra te for a s i mi l ar 
i nvestment . If t he secur i ty holder was not en t i t l ed to 
i n terest , or  i f  he was enti t l ed under t he secur i ty to 
i n teres t at a ra t e  be l ow t he p r eva i l i ng r a te , ear l y  
paymen t o f  t he ou t s t and i ng ba l ance w i l l  over - compen s a t e  
h i m; h e  w i l l  b e  ab l e  t o  r e - i nvest h i s compen s a t i on and 
ear n  more t han he wou l d  have r eceived under the 
secur i ty. On t he other h and , i f  he was en t i t l ed under 
t he secur i ty to r ece i ve i n t e r es t a t  a r ate g r ea te r  t han 
t he preva i l i ng r a t e  for a s i mi l ar investmen t ,  'ea r l y  
paymen t w i l l  under - compens a t e  him because he cannot 
r e - i nvest the money and e a r n  a s  much as  he wou l d have 
rece i ved under t he secur i t y .  T herefore t he 
acce l er a t i on of  paymen t s  wh i ch may be brough t 'abou t by 
t he " payment of ou t stand i ng ba l ance " t heory w i l l  i n  
mos t cases ove r - compens a t e  o r  under - compens a t e  t he 
secur i ty ho l de r , and only r ar e l y  w i l l  i t  compens a t e  h i m  
proper l y . 

T he l and - owner w i l l  r eceive wha t  i s  lef t of t he 
compensa t i on for t he l and a f t er deduc t i on of t he 
ba l ance ou t s t and i ng under t he secur i ty i n teres t . 
T herefor e , he w i l l  be charged i mproper l y  w i t h  any 
amoun t by wh i ch the compens ati on paid to t he secur i ty 
ho l der exceeds t he cash equ i va l en t  of t he secur i ty 
ho l der ' s i n te r es t , and he w i l l  be i mproper l y  l ef t  to 
enjoy t he benef i t  of any amoun t by wh i ch tha t  
compensa tion i s  l es s  t han t he cas h  equ i va l en t . 

( b )  Expropr i a tion of means of r epaymen t .  I n  some cases.t he 
l and -owne r  w i l l  have re l i ed for paymen t of a very h 1 gh 
amount of debt on t he i ncome or  cap i t a l apprec i a t i on 
wh i ch.he expec t ed to rea l i ze f rom t he l and ( pa r a . 2.6). 
Expropr i a t i on fo l l owed by the acce l er a ted paymen t of 
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( c )  

( d )  

( e )  

( f )  

t he ba l ance ow i ng w i l l  i n such a case depr i ve h i m  of 
the chance to .r ea l i ze f rom t he l and t he ga i ns wh i ch 
wou l d  have enab l ep h i m  to pay the mor tgage deb t , so 
tha t a so l u t i on wh i ch w i l l  l eave h i m  l i ab l e  to pay an 
ou t s t and i ng ba l ance w i l l  be un f a i r  to h i m .  

P u r cha se money securi t i es. .  A purchase money mor tgage 
or ag r eemen t for s a l e may secur e  a very h i gh amoun t 
because t he dea l i ngs i n  t he l and were specU l a t i ve or 
t he cash paymen t l ow ;  par t of t he amoun t may r ea l l y  be 
a paymen t for t he ex tens i on of cred i t .  E xpropr i a t i on 
i n such a case t akes away t he pwr ohaser ' s chance of 
havi ng t he i ncome or cap i t a l appr'ec i a t i on of the l and 
to he l p  him to d i scharge t he ob l i ga t i on and a so l u t i on 
wh i ch w i l l  l eave h i m  i mmed i a t e l y  l i ab l e  for t he who l e  
amoun t W i l l  be unfa i r to h i m ,  I t  may a l so be though t 
un f a i r t ha t he shou J d  be made to pay for the se l l er ' s 
benef i t  a purchase pr i ce wh i ch i s  demons t r a t ed by the 
awa r d  to have been exces s i ve .  

" Bonus li . or " d i scount •• mortgages • .  I f  t he mor tgagor 
execu tes a fuor tgage ( a .. bonus " or . .. d i scoun t .. mor tgage ) , 
for a l arger amOun t than i s  ac tua l l y  advanced for t he 
mor tgagor ' s benef i t ,  t he di f ference tnay be i n tended as 
an advant age to t he . l ender , tp be �pread out throughou t 
t he l i fe of the mor tgage . Acce l er a t i on of paymen t upon 
exprop r i a t i on w j l l  unfa i r l y resu l t i n  g i v i ,-.g . t he 
l ender , a t  the l and �owner ' s  expense , t he who l e  of t he 
advan t age w i thou t requ i r i ng h i m  to have h i s money ou t 
for t he agr eed t i me �  

No oljt s. tahd i ng b.a l eJ.nce . .  There ar e some cases i n  wh i ch 
i t canno t be sa i d  tha t t here is an ou t s t and i ng ba l ance 
secur ed by a secur i ty i n t er•s t � e � g � , the case of a 
1 i fe .· an nu i ty o�arged on 1 and . A .. paymen t of 
ou ts t and i ng ba l ance .. theory does not cope w i t h  t hese 
cases . 

P a.r t i a l  taK i ng . I f  on l y  a $ma l l par t of t he l and i s  
t aken � and i f  the awar d goes to the secur i ty ho l der , 
t he l and - owner ge t $  not h i ng a t  the t i me ,  t hough i f  i t  
i s  app l i ed aga i ns t  t he pr i nc i pa l  he W i l l  u l t i ma t e l y  ge t 
t he bene f i t .  Th i s  may be seeh as a d i s adva n t age by a 
l and - owner . 

c .  Gorrpensa t Jon a.c;co.rd i ng to rn(ltKet value 

( 1) Argumen t s  favour tng ia.GJ()Pt ion 

3 . 5  We have a l r eady descr i bed t he .. market  va l ue .. t heor y  

( pa r as . 1 . 8  to 1 . 11 ) . I t  shou l d  be f i r s t  not ed t ha t  app l i ca t i on 

of t he t heory has the fo l l ow i ng ef fec t s : 
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( a ) T he mar ke t  va l ue of a secur i ty i n t eres t wh i ch 

secures f u t ur e  paymen t s  i s  l i ke l y  to be l es s  t h an 
t he ou t s t and i ng ba l ance i f  i t s i n teres t r a t e  i s  
l ower t han preva i l i ng r a t es of i n teres t , and i t s 
va l ue i s  l i ke l y  to be g r ea ter  t han t he ou t s t and i ng 
ba l ance i f  i t s i n teres t r a t e  i s  h i gher t han 
preva i l i ng i n t eres t r a t es . 

( b ) I f  t he secu r i ty  i s  weak , t he market  va l ue o f  t he 
secur i ty i n teres t i s  l i ke l y  to be l ower t han t he 
va l ue of an equ i va l en t  bu t l es s  r i sky secur i ty 
wh i ch secur es t he s ame ou t s t and i ng ba l ance . I n  
t he absence o f  other secur i ty a pruden t i nves tor 
i s  un l i ke l y  to purchase a mor tgage at a cos t to 
h i m  wh i ch i s  g rea ter t han t he va l ue of t he 
proper ty wh i ch i s  t he secur i ty beh i nd t he 
mortgage , and he may not be w i l l i ng to  pay t h a t  
much . 

We w i l l  now set  ou t t he a rgumen t s  wh i ch we t h i nk shou l d  be 

bor ne i n  m i nd when t he r e t en t i on of t he t heory i s  under 

cons i der a t i on .  

( 2 )  Advan t ages of compensa t i on accord i ng to mar ke t  va l ue 

3. 6 I f  t he ll mar ke t  va l ue "  t heor y  can be proper l y  appli ed , 

i t  has  t he fo l l ow i ng advan t ages : 

( a ) App l i ca t i on of compen s a t i on pr i nc i p l e  t o  secur i ty 
ho l der . Mar ke t  va l ue i s  t he t es t  of compens a t i on 
for o t her i n teres t s  i n  l and; and t here a r e  
part i cu l ar l y s t rong a r gumen t s  for app l yi ng t ha t  
t es t t o  t he compensa t i on t o  be pa i d  for an 
i n t eres t wh i ch can have nd va l ue excep t t he va l ue 
of t he money wh i ch i t  w i l l  y i e l d .  I f  t he secur i t y 
ho l der r ece ives t he mar ke t  va l ue of h i s secur i ty 
i n teres t he shou l d  be ab l e  to  rep l ace t he i n teres t 
w i th a s i m i l ar secur i t y a t  a s i mi l ar cos t , and 
compensa t i on based on mar ke t  value w i l l  t he r e fore 
compens a t e  h i m  for wha t was t aken f rom h i m ,  no 
mor e  and no l es s . 

( b ) App l i ca t i on of compens a t i on pr i nc i p l e  to  
l and - owner . F or t he pur pose of compen s a t i ng t he 
l and - owner the " ma r ke t  va l ue "  t heory focusses 
a t t en t i on on wha t  t he ma rke t  wou l d  pay for wha t  he 
has i n  f ac t  got ( an encumber ed proper ty ) . T he 
" payment of ou t s t and i ng ba l ance " t heor y  however 
focus ses a t ten t i on on wha t  t he mar ke t  wou l d  pay 
for some t h i ng wh i ch does not ex i s t ( an 
unencumber ed proper ty ) and t hen deduc t s  f rom t ha t  
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hypot h� t i g� l  &um an �moyn t m�q�yreq by t h� 
q�t � t �n� i ng b1 l on�e under t h@ §egur i ty ( wh 1 oh 
�mo�n t i s not l i k� l y  t� m��§u r �  �Q�yr a t � l y the 
de t r i m�n t wh i oh th� · ,IQYr i t y i n ter,§ t i mposes upon 
t he. l �n� �own�r ' s  i n te.re.� t ) . · 

� !  7 1he. " m1rKe t va l Ye '' t h�ory hQ§ , or mF�y P.e arQueo to 
have. , t he fg l 1 �wi n� q i §�QVgnt ��es � 

( § )  �er son.a 1 l i abi l i ty �  A §eQYr i ty ho l qer / s r i gh t 9  fhg fiJq�· · , ··.g r�"i tif'l(:) hfJ,zV� the 1 anfJ he l q as s�Gur i ty 
fpr t he mon§y IZ>.@yib l e  YMQ�r i t �  They may a l �o 
i ne l ude a per §on� l g l a i m  aga i ns t  t he l and - owner 
fgr �fil.Yfllent of t he g§lp t , ln such a case t ht; 
mgrk� t · v� l ue of a l l t he §e9Yr i ty ho l der ' e  r i gh t s 
( t he secur i ty i n t ere§ t p ly§ t he l and - qwner / s · 

per sona l l i @b i l i ty }  maY be gre�ter t han t he mar ke t  
va l ue o f  the §ePYP i ty 1 nt.er�s t a l one . T h i s  
� i tl.Jq t i on wi l l  Cl,r i §l i f  t he l and -:-qwner i ? so l ven t 
�nd t h� 1 �n� i §  1 �§§ t han qg�q�� te s�cur i ty f�r 
t he �moun t s�o�r�q by t he ��qur i ty i n t eres t . I n  
orq�r tg §I' wh� t h�r t he " m�r�e t  v& l �e " t heory can 
del l ld�AUiti l Y  w i t h  IY�h 1 ca&e i t  i s  necess ar y  
t o qons i q�r wh� t her gr nqt t h� va l ue qf t he 
l �nd -:-gwn�r 1 §  r:l§f' §Q11e l l i eP i l i ty i s to be t aken 
i n to aoggun t l n  �'t@rm i n i ng t h� ma rke t  va l ue of 
t�� segur i ty ho l d�r ' § r i �ht§ and tq cons i der , i n  
� 1 th�r @V�n t ,  Whe t h@r Qr · n@t t he 1 ().nd � owner r s  
p�r §on� l l i ab i l i ty wi l l be d i §charged . ( T h i s 
wi l l r Wl t h i nK �  @kh�Yi t th@ pass i ble c�ees . ) 

Th§ �J�rggr i a tgr Wln t §  Qn l y  th� l and . I f  i t  pays 
�dd i t i gru� ·1 <?gm(;l�rus a t  i on tqa§@d on t he va 1 ue of r i gh t §  wh i �h i Mg l u�� §�m� t h i ng othe r  t han r i gh t s  
ag§ i ns t t he 1 en'?t ( i � � ,  , t ht; 1 &nd -own�r ' s p�r sona 1 
l i ?JJ� i 1 i ty l i t  w i  1 1 i n  fPf f�Q t pa.y fgr some t h i ng 
wh i Gh i t' do�§ n(e)t Wii:ln t �nd f rom wh i ch it cannot 
��n�f i t t  ei,nd i t  wi l l  t herefqre pay exces s i ve 
qqmp�flS§ t i gn �  I f  tM� @f f@�t of t he paymen t i s  to 
�x t i ngv. i §h th� l ijrtd�own§r � � l i a.o i l i ty  t he 
1 ?\nQ �awA�r wi 1 1  reQ@ l V� e wi ndf& 1 1  beor).LJse he w i  1 1  
e
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any t h l Rg f<ar t'n � P� l ��Ui@ , I f  t he l and -owner 1  s 
1 i �i:,l i l i t� i � nat �� t i ngyi  §R@Q , th� s�eu r i ty  ha l der 
wi  1 1  h�vt? r��@T\l@g t h� ·� m� rk�t Vfl l �e, of a 1 1  h i § 
r i gh t �  �nd wi l l  � t i l l  hQV' �&r t gf t he,m , so t ha t  
h@ · · wi l l re§e i v� a wi ngff� l l � · � n  t hf; l a t ter even t 
t h�r � i § the fyr t h�r et i f f i Qt..� l ty t ha t  t here i s  
not h i ng i n  � h� " mgrk� t  Ye l ye, '' t h�qry to s ay wha t  
Pei, l 9f1Q§ r�me i n§ QYt � t �n�H ng a f t�r (ln app l e  ( ogmp�n§a t i gn �g§�� yppn tJi€? marK<? t  va l ue of the 
��cu� i ty hp lder ' �  r i qh t s ) i � app l i ed aga i ns t  an 
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orange ( t he ba l ance ou t s t and i ng under t he secur i ty 
i n teres t ) .  I n  order t o  de term i ne t he ba l ance i t  
w i l l  be necess a r y  t o  abandon " marKe t  va l ue "  t heor y  
and to proceed o n  some pr i nc i p l e  wh i ch i s  
i ncons i s ten t w i t h  i t  ( e . g . , t he equ i t ab l e  
appor t i onmen t o f  a burden be tween two i nnocen t 
par t i es ) ; 1 t  i s  a t  bes t of doub t fu l u t i l i ty to 
l eg i s l a t e  upon t he bas i s o f  a t heory wh i ch mus t be 
jet t i soned par t way t hrough i n  a c l ass of case 
wh i ch i s  by no means unconmon .  

On t he o t he r  hand , i f  t he expropr i a �or pays 
compensa t i on based on l y  on t he ma rKe t  va l ue of t he 
secur i t y i n t eres t i n  t he l and ( exc l ud i ng t he va l ue 
of t he l and -owner ' s per sona l l i ab i l i ty )  i t  w i l l  
pay on l y  for wha t i t  ge t s  and w i l l  be t rea t ed 
f a i r l y .  I f  t he e f fec t of t he paymen t i s  t o  
ex t i ngu i sh the l and - owner ' s  per sona l l i ab i l i ty ,  
however , t he secur i t y ho l der w i l l  be 
under - compen s a t ed because he w i l l  l ose bot h  t he 
secur i t y i nterest and t he l and - owner ' s  per sona l 
l i ab i l i t y bu t w i l l  be compensa t ed for t he va l ue of 
t he secur i ty i "n t er es t a l one . I f  t he 1 and - owner ' s 
l i ab i l i t y i s  not : ex t i ngu i shed t he d i f f i cu l t y o f  
de termi n i ng t he ou t s t and i ng ba l ance aga i n  ar i ses , 
and t he remar Ks we made i n  t he pr eced i ng pa r agr aph 
w i l l  app l y .  

· 

F or t hese r easons i t  may be a rgued t ha t  t he mar ke t  
va l ue t heor y  canno t  cope adequa t e l y  w i t h  a case i n  
wh i ch a secur i ty i n t e res t secures t he paymen t 
money for wh i ch t he l and - owner i s  per sona l l y 
l i ab l e  and i n  wh i ch t he l and secur i t y i s  not 
c l ear l y  adequ a t e . T he s ame r eason i ng wou l d  a l so 
app l y  i f  someone o t her t han t he l and - owner , for 
examp l e , a guar an tor or a pr i or owner of t he l and , 
i s  per sona l l y l i ab l e . 

Co l l a ter a l TefVr i t i es . The " marke t  va l ue "  t heor y 
crea tes a s m a r  bu t even more d i f f i cu l t prob l em 
i f  t here i s  o t her secur i t y for paymen t of t he 
money secur ed by t he expropr i a t ed secu r i t y 
i n t eres t . I n  many cases t he secur i t y i n t eres t i n  
l and ( e . g . , a mor tgage g i ven i n  suppor t of a 

gua r an t ee of a l oan wh i ch i s  i t se l f  secured by 
o t her secur i t y as we l l  and i s  i n  good s t and i ng )  
cou l d  not be so l d  by i t se l f ,  and i f  t here i s  no 
mar Ke t  t here cannot be a marKe t  va l ue .  F u r t her , 
i f  t he awar d  to t he s ecur i ty ho l de r  i s  based upon 
t he mar ke t  va l ue of t he secur i t y i n teres t and has 
no re l a t i on t o  t he amoun t secured , and i f  t he 
amoun t secur ed exceeds t he va l ue o f  t he l and , t he 
d i f f i cu l ty wou l d  aga i n  a r i se t ha t  t he .. marke t  
va l ue .. t heory does no t exp l a i n  how compens a t i on 
based upon ma r Ke t  va l ue can be app l i ed aga i ns t t he 
ba l ance ou t s t and i ng under t he mor t g age : see our 
r ema rKs under head i ng ( a )  above . S .  49 ( 2 )  of t he 
1 980 Ac t r ecogn i zes t he prob l em by l eavi ng i t  t o  
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( c )  

( d )  

( e )  

( f )  

( h) 

t he t r i buna l to �ec de t he ba l ance ow i ng t  bu t 
ne i ther the sub�ec t on nor t he '' marke t  va l ue " 
t heory prov i des any pr i nc i p l e upon wh i ch t he 
t r i bJJ.na l cou l d  dec i de wha t i s  ow i ng . 

P ar t i a l  t ak i ngs . The .. mar ke t  va l ue �� t heory 
cr ea tes a s fm flar d i  f f i cu 1 ty w i t h  pa r t i a 1 t ak i ngs ' 
and s .  49 ( 3 )  of the 1 980 Act gQQ i n· 1 eaves t he 
so l u t i on to t he t r i buna l . Qbvioua ly  there i s  no 
ma rket for a secur i ty i n t eres t i n  par t of a pa rce l 
so tha t t he '' ma rke t  va l ue '' t heory does not prov i de 
any pr i nc i p l e upon wh i ch t he t r i buna l can dec i de 
what t he s�cur i ty i n teres t i s  wor th , nor does the 
t heory ex,p l a, i n how compens a t i on for t he s�cur i t y 
i n t er es t oan be app l i ed aga i ns t  t he ou t s t and i ng 
ba l anc� . 
Purchase money secur i t i e.s and " bonus " or 
.. di sco�·Dtu --inO-r tgC:lges . ··· ·· · · rhe· ··- ,· market · va. l ue " theory 
does rior · avoi d t he -prob l em$ wi t h  purcha$e money 
and bonus mor tgages wh i ch are d i scussed above i n  
connect i on w i t h  the " p9ymen t of ou t s t and i ng 
ba 1 a nee " t heory ( see par a !.  3 .  4 ( c )  and ( d )  ) . A 
ho l der of e i t her may reoe i ve i n  t he gu i se of 
cap i t a l , and rece i ve ear l y ,  wha t  was rea l ly 
'i ntencted as a charge for cred i t r ecover ab l e over 
t he l i fe of t he l oin . 
Comp l ex i ty .  Th� " 11,1arke t va l u� .. theor y  i s  comp 1 ex 
and di ff i cl) l t of app l i: ca t 'i on . T he For s t er Mah 
case i S,i an exam�Q l e of the d i f f i cu l t i es wh i ch 
par t i es may encot,Jnt�.r i n;  app lyi ng. i t . 

Cos t . App l i ca t i on of t he marke t va l ue t heory 
requ i re·s. · e?<Pens i ve va l u.a t ions and 1 i t  i ga t  i on i n  
orcter to det�rmi· ne the marke t va l ue of secur i ty 
i. nteres t s . The- out � t anE?lij ng ba l ance can usua l l y ,  
however , be determ i· ned by the par t i es t hemse l ves 
f r om records wh i: ch are i n  the i r  pos ses s i on .  Even 
i f t he umarke.t va l ue u, t heory wou ld 1 ead t o  gr ea t e r · 

abs t r ac t  jys t i, ce ,  i t  i. s ne.c�ssary to con s i der 
whet her or not t he benef i t  to t he par t i es f u l l y  
of f - se t $  t he aclo:t t i ona 1 cpos.t s  whi ch i t  i mposes . 

Exi stence: of market . The . .. marke t  va. l ue .. t heory 
depend�-� � l.Jpori the ex i stence Qf a s a t i s fac tory 
rnar�et for secur i ty i nt ere$t s ,  bvt t he ex i s t ence 
o.f a sat i s fa,._c tory marke t  i s;  not demons t r a t ed .  
Mor tgag�s are bol;.Jg.m:t and sold bu t i t  i s  by no 
means c lear t ha t  t here i s  a. marKe-t of su f f i c i en t 
s.t r eng.t h even vor fij.i; t;  l y  CQQ\Il100 k i: nds of 
moP \gages ,  and fqr some s�cur i ty i n t e.r es t s ( e . g . ,  
col l, a,�er ac l mor:- tga,ge�"'· ann.udJ t i es charged on l and , 
bu i lder s'' and o.t h,er l i en;s. , and wr i t s of execu t i on )  
i t  i s  un l, i ke ly t ha t  t here i; � any mar ke t  a t  a l l .  

Avoidance . Se>r-ne l'l;lOr t€Jage lender s. avo i d  t he app l icCJ.t i on o.f the " ma r ke t  va l ue "  t heory· by 
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d r awi ng mor tgages w i t h  prov1 s 1 ons t ha t  make t he 
ou t s t and i ng ba l ances i mmed i a te l y  due and payab l e  
upon expropr i a t i on ( somet i mes w i t h  an as s i gnmen t 
of  t he l and -owner 1 s  prospect i ve award for fur t her 
secur i ty ) . We have not i nves t i ga ted to see how 
w i despread t h i s pr ac t i ce i s ,  bu t we under s t and 
t h a t  i t  i s  qu i te common . Leg i s l a t i on cou l d ,  of 
cou r se , i nva l i da te such prov i s i ons , bu t 
l eg i s l a t i on of tha t k i nd shou l d  be avo i ded un l ess 
an  over r i d i ng pub l i c  i n teres t or over r i d i ng 
cons i der a t i ons of f a i r ness r equ i re  i t .  To t he 
exten t  t h a t  the pr ac t i ce i s  fo l l o�ed i t  nu l l i f i es 
t he " marke t  va l ue "  t heory and cons t i tu tes a 
con t r ac t ua l adop t i on of t he " paymen t of 
ou t s t and i ng ba l ance " t heory . 

( i ) A t t r i bu t i on of va l ue w i t hou t grounds . T he 
r equ i remen t of sepa r a te va l ua t i on may l ead to 
a t t ach i ng a va l ue to t h �t wh i ch c l ea r l y  has no 
va l ue .  I n  t he For s ter  Mah case , for examp l e , t he 
owner s of l and wh i ch was mor tgaged i n  excess of 
i t s va l ue rece i ved $ 25 , 0 0 0  for t he i r i n teres t . 

4 .  C HO I C E O F  COM P E NSAT I ON T HEOR Y 

4 . 1 T he pr i nc i pa l  ques t i on to be addressed i s  t h i s :  s hou l d  

t he E xpropr i a t i on Ac t be amended t o  r e f l ec t  a " paymen t of  

ou t s t and i ng ba l ance " t heor y  of compens a t i on for  secur i ty 

i n teres t s  or shou l d  i t  con t i nue t o  r e f l ec t  a .. marke t  va l ue "  

t heor y?  

4 . 2 We t h i nk t h a t  t he re l evan t cons i der a t i ons are as  

fo l l ows : 

( a ) T he argumen t s  i n  favour of  adop t i on of  t he .. paymen t of 
ou t s t and i ng ba l ance " t heor y  as  se t ou t i n  pa r a . 3 . 3; 

( b ) T he a rgumen t s  aga i ns t  adop t i on of t he " paymen t of 
ou t s t and i ng ba l ance .. t heor y  as se t ou t i n  par a . 3 . 4; 

( c ) T he advan t ages of t he " ma r ke t  va l ue "  t heory as  se t ou t 
i n  par a . 3 . 6 ;  

( d ) T he a rgumen t s  aga i ns t  adop t i on of t he " ma r ke t  va l ue "  
t heor y  as s e t  ou t i n  par a . 3 . 7 ; 

( e ) T he ques t i ons r a i sed by t he For s ter Mah case as  set  ou t 
i n  pa r a . 1 . 1 8. 
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4 . 3  There i s  a fur t her eons i der. a t i on .  Succes s i ve rever sa l s  
of l eg i s l a t i ve po l i cy a r e  l i ke l y  to be con fus i ng and unset t l i ng 

to t hose who a r e  a f fec t ed by a p i ece of l eg i s l a t i on ;  and adop t i on 
of t he .. payment C>f ou t s t and i ng ba l ance •• t heory wou l d  r eve r se an 

i nnova t i ve l eg i s l a t i ve po l i cy wh i ch was adopted on l y  some e i gh t  
yea r s  ag.o � However , i t  appear s. l i ke l y  t ha t  bus i ness a f f a i r s have 

not been a r r anged on t he s t r engt h  of t he u ma rke t  va l ue .. t heory 
wh i ch was adop ted by t he 1 9·'7'4 Ac t , but have r a t her been a r r anged 

to c i r cumvent i t s app l i cat i on ,  and i t  appear s  t ha t  t hose who 

cons i der t he ques t i on when ma.ki ng: thet r cont r ac t s  tend t o  adopt 

the .. payment of out s t andi ng ba l anee. r� t heory w These 
coun t erva i l i ng cons i der a t i ons sug;g.es t t hat t he i mpor t ance of t he 

ma i n t enance of cons i s tency of l egi s l at i ve po l i cy shou ld not be 
t he dec i s i ve cons i der a t i on .  

4 . 4  We i nv i te comnent and argument on: t he ques t i on whe t her 
or no t t he E xpropr i: a t i on Ac t shou ld be a.mended to r e f l ec t  a 

.. payment of out s t andi ng. ba l ance n t heoPy i\ nst ead o,f a n marke t 

va l ue .. t heory . I f  t here are answer s to t he problems w i t h  t he 

" ma r ke t  va l ue .. t heor y whi·ch we have r·a i sed ,. we wou l d  1 i ke t o  hea r  

t hem and cons i de·r? t hem , and w.e w i l: t  consjde,r t hem carefu l l y .  

Ques t i on No . 1 
Shou ld t he E xp·�opr i· a t  i;on Act be amended t o  r e f  1 ec t a 
•• payment of out st and:i ng; ba l&nce •• theory t ns t ead o f a 
·� marke t  va l�ue.. t heor y? 

5 . 1 I f  t he u l t  i:mate dec il s i;on i· s that a form of the .. payment 

of ou t st andi ng, ba li ance .. t heory should be adOp t ed ,  we t hi nk t ha t  
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some of t he prob l ems wh i ch a r i se f rom i t  shou l d  be cons i dered . 

( 1) Change i n  i n teres t r a t es 

5 . 2  T he f i r s t  prob l em i s  t ha t  i f  preva i l i ng i n t er es t r a t es 

a r e  not the s ame as  t he i n teres t r a te app l i cab l e  to t he secured 

deb t ( wh i ch w i l l  o f ten be t he case ) , and i f  t he expropr i a t i on 

acce l er a tes paymen t ,  t he app l i ca t i on of t he .. paymen t of 

ou t s t and i ng ba l ance . .  t heory w i l l  r esu .l t i n  over - compensa t i on for 

t he ho l der of t he secur i ty i n teres t and under - compensa t i on for 

t he l and -owner , or vi ce- ver sa , ( see pa r a . 3 . 4 ( a ) ) .  Can a 

so l u t i on for t h i s prob l em be found ? 

5 . 3  We see on l y  t hree pr ac t i cab l e  so l u t i ons  t o  t he prob l em 

posed by a d i screpancy i n  i n teres t r a t es : 

( a )  To pay t he secur i ty ho l der t he ou t s t and i ng ba l ance and 
to accep t t he over - compen s a t i on of one par t y  and t he 
under - compensa t i on of  t he o t her . T h i s  so l u t i on wou l d  
g i ve t he owner of one i n t e r es t an undeserved advan t age 
and i mpose upon t he owner of ano t her an undeserved l oss 
( pa r a . 3 . 4 ) . I t  wou l d  be fa i r  to t he expropr i a tor . 

( b )  To deduc t f rom t he compensa t i on payab l e  to  t he .. w i nner .. 
( t he par ty who wou l d  o t he rw i se be over - compen s a ted ) and 
to add to t he compensa t i on for t he .. l oser .. ( t he par ty 
who wou l d  ot herw i se be under - compen s a t ed ) t he amoun t by 
wh i ch t he one wou l d  be over - compens a t ed and t he o t her 
wou l d  be under - compensa t ed . T h i s  so l u t i on ,  i f  
p r ac t i cab l e ,  wou l d  be f a i r to  a l l par t i es .  I t  appear s  
l i ke l y ,  however , to cause d i f f i cu l t i es l i ke t hose 
caused by t he . .  mar ke t  va l ue .. t heory , some of t he 
e l emen t s  of wh i ch i t  i nc l udes . I n  par t i cu l ar , i t  cou l d  
not cope adequ a t e l y  w i t h  t he ba l ance owi ng i f  t he 
compen s a t i on for t he expropr i a ted l and i s  l es s  t h an t he 
ba l ance ou t s t and i ng .  ( See , by way of  ana l ogy , our 
r ema r ks i n  par a . 3 . 7 ( a ) ) .  

( c )  To requ i re t he expropr i a tor t o  pay add i t i on a l 
compens a t i on to  t he owner of t he secur i ty i n t eres t i f  
preva i l i ng i n teres t r a t es a r e  l ower t han t he r a t e  
payab l e  under t he secur i t y i n t eres t and to pay 
add i t i on a l compensa t i on to t he l and - owner i f  t hey are 
h i gher . On t a r i o  has adop t ed t h i s  so l u t i on ( On t ar i o s .  
2 0 ( b )  and s .  2 0 ( c ) ) w i t h  t he fo l l ow i ng qua l i f i ca t i ons : 
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( i } i t  app Ji es o� l y  to mor tgages and not to o t her 

secUr i ty i H te�es t s . 

( i i ) t he mdr tgage� w� i l  be corripehsaied Utid�r Ori �ar i o  s .  
20 ( b) (JO l Y  i f  t ��re ., i � no �:>repayment pr i v i l ege i n  
t he mor tgage , and he . .  w i  1 1  be compens a t ed for no 
more t han 5 year s /  l ds s . 

( i i i )  t he l anc;l-owrler W i l l  oe c8inpensated under Ori t �r i d  
� ·  20Jc ) on 1 �l . i f He. caH demdns t r a te u l oss " by 
r eason of d i f ference . 

Th .i s .sd l � ti dh i s  fa i r as be, tween 1 and,..owner �hd 
ln<Jr tgagee. as . i t  . dqes . np t . pe�a 1 i �e e i t her . . I t  
wqu l d  �ll so .be fa i r a s .  between t he u l oser u . and . t he 
exprdpr i .a tbr .a$ . .  � .. t .  Wou.i d .  r�q� i fe . t he exprbpr i a tor . 
t,o cqfupen�ate � �� .. 11 l osl3r " fo

.
r H i s .  ac t ua 1 l oss . I t 

Wdu l d  h<:),w�yer · .  re(:fu i re t He e�prbp� i a tor to 
oyer -qoriip�ns�te the �: v.t i.�h�r � ;  . As prev i oU$ 1 Y  . . 
s ta ted , �.h� Oh t ar:- i o  l �fJ i S 1 � t i Qh z  app l i es i t  on l y  to 
a e a s e  i n  wH i ch t he secur i ty i n teres t i s a 
mor tgage . and hot tq a .. yase . i ry wh i eh ano t her k i nd 
of secur i ty i n teres t i s  i hvo l ved . 

5 . 4  P r esUmab i y  a mor tgagee sHoU l d  be compens a t ed for a 

dee l i h� i h  i h t �r�� t � ' t�s dh l y  i f  H� H�i b��n depr i vid of a l ega l 

r i gh t  tb keep t he money oU t a t  t fie h i gh cori t r ae t  r a te . I f  a t  t he 

t i me df the expropr i a t i dn a mor tgagdr , has tHe r i gh t  to pay of f 

t he mor tgage , the mor tgagee does not have the r i gh t  to have the 

rooriey kept ou t at  t He h i gher r a t� and sHou i d  not r ece i ve 

compensa t i on under th i s  head . Ont ar i o' s s .  2b ( b ) ( i i ) so 

provi ded . We i nvi t e  commeri t .  

5 . 5  The l a� t  �ar a�r aph ref�� s tb a case i n  wh i ch t he 

nior tdack>� Wa� en t i t l ed tb �repay tHe mor tgage deb t . Bu t wha t i f  

t He tritir tgatiee is en t i t l ed to aemand paymen t of t he oU t s t and i ng 

ba l ance upoH exj:i�dpr i ci t i oH ?  I t may be said tha t a t  t he t i me  of 

exprbfjr i a t 1 oh the mor tgagee never tHe l ess Has t he r i gh t  to have 

the money Kep t oUt at  the li i gh�r i n ter�s t arid shoU l d  be 

cdniperlsei ted fdr the l oss of t Ha t  r 1 �h t . t t  m i gh t , however , be 



I 2 7  

sa i d  i n  r ep l y  t ha t  a mor tgagee who has t aken s teps t o  guard 

h i mse l f aga i ns t  t he e f fec t s  of  expropr i a t i on shou l d  be l ef t  to 

the r i gh t s  for wh i ch he has s t i pu l a ted and shou l d  not rece i ve 

add i t i ona l compensa t i on .  We i nv i t e  commen t on tha t propos i t i on 

a l so .  

Ques t i on No . g 

We i nv i te commen t on t he fo l l ow i ng ques t i ons : 

U nder t he " paymen t of ou t s t and i ng ba l ance " t heory :  

( 1 )  ( a ) shou l d  t he compensa t i on wh i ch i s  pa i d  to 'a ·  
mor tgagee be t he ou t s t and i ng ba l ance under t he 
mor tgage even t hough p r eva i l i ng i n teres t r a tes are  
g r ea ter or l ess t han t he r a te to wh i ch t he 
mor tgagee wou l d  have been en t i t l ed i f  there had 
been no expropr i a t i on ;  or 

( b )  shou l d  t he compensa t i on of  t he par ty who ga i ns 
f rom t he d i f ference be r educed and t he 
compensa t i on of t he par ty who l oses f rom i t  be 
i ncreased by t he amoun t of  t he ga i n  and t he l oss 
r espec t i ve l y ;  or · 

( c )  shou l d  t he .. l oser .. be compens a t ed for t he l oss 
wh i l e  t he compensa t i on of the . .  w i nner . .  rema i ns 
una f fec t ed by t he change i n  t he i n teres t r a t es ; or 

( d )  shou l d  some o t her so l u t i on be adop ted ? 

( 2 )  i f  t he mor tgagee i s  to be compens a ted because i n t eres t 
r a tes go down , shou l d  an excep t i on be made 

( a ) i f  a t  t he t i me of  t he expropr i a t i on t he mor tgagor 
has t he r i gh t  to pay of f t he mor tgage? or 

( b )  i f  t he mor tgagee has t he r i gh t  upon expropr i a t i on 
t o  dec l are t he who l e  ou t s t and i ng ba l ance due and 
ow i ng ?  

( 3 )  shou l d  t he same so l u t i on be app l i ed to compensa t i on for 
secur i ty i n teres t s  o t her t h an mor tgages ? 
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( 2 )  

5 . 6  

P u r chase -money mor tgages and agr eemen t s  for sa l �  
� � � � " � �. , . , · �  . . . , . ... . . .. .. , . , . . ... , . , . � , . , . ,  , · ·  � , ., ,  . . .... . .... . . . . . . .  , . ' , ,  . ,  . , . ,. , ., 

I n  par a  3 . 4 ( c )  we set ou t argumen t �  wh i ch may suppor t 
t he propos i t i on t ha t i t  i s  un fa i r upon expropr i a t i on to charge 
t he pur chaser of t he subsequen t l y expropr i a t ed l and w i t h  the fu l l 

amoun t of a pu r chase - money secur i ty .  I f  t here i s  un f a i r ness and 

i f  some t h i ng shou l d  be done to r ec t i fy i t ,  we t h i nk t h a t  the 
fo l l ow i ng a r e  t he cho i ces : 

( a )  to prov i de that  where t he compensa t i on for expropr i a t ed 
l and i s npt su f f i c i en t to p�y the ba l ance ou t s t and i ng 
upon a mor t gage or other secyr i ty wh i ch i s  ret p i ned by 
t he se l l er of t he sam� l and , t he ba l ance ou t s t ancl i ng i s 
to be t rea ted as Pa i d  i n  f u l l and a l l r emed i es for the 
deb t and a l l secu� i t i e§ 1re d i scharged . T h i s i s  the 
subs t ance of the On t ar i o  so l u t i on ( see On t a r i o  s .  
1 7 ( 4 ) ( a ) ) .  

( b )  to adop t t he s amE} so l u t i on bu t on l y  i n  r es t r i c t ed 
c i rcums t ances , e . g � , where the sa l e  i s  recen t , or where 
i t  can be demons t r a ted tha t the excess of t he 
ou t s t and i ng ba l ance ove r t he marke t  va l ue of t he l and 
i s  pr i ma r i ly a premi um for a cred i t r i sk ( see , e . g . , 
Punham ,  Do " Hard Ca§es ' '  ma�� Bad Economi cs ? ( 1 958 ) 4 
Harvard L . J �  �0 ) .  

Upon con s i d«3r i ng Qn t ar i o  s .  1 7  ( 4 )  ( a ) , hc.w.�ever , we doubt t ha t  i t  

s hou l d  app l y  i f  t he l and expropr i a ted dol� not i nc l ude a l l of t he 

l and wh i ch i s  subjec t  to t he pLJrchase �money secur i t y ;  paymen t  to 

t he secur i ty ho l der of the cempens a t i on for par t e>f t he l and 

shou l d  no t s a t i s fy t he ob l i ga t i on of the l ii&nd ... owner to pay t he 

- pu r ch ase pr i ce of t he who l e . We eJpect t ha t  an On t ar i o  t r i buna l 

wou l d  f i nd tha t  i t  i s  t he prov i $ i on re l a t i ng t o  pa r t i a l t ak i ngs 
( On t a r i o  s .  1 7 ( 6 ) ) wh i ch wou l d  app l y ,  and not On t a r i o  s .  

1 7  ( 4 )  ( a ) . We r a i se for cJi sous s i on , however , t he ques t i on whether 

or no t , i f  one of t he $O l u t i ons descr i bed above i s  adop ted , i t 

shou l d  app l y  on l y  i f a l l t he l and subjec t to t he secur i ty 

i n teres t i s  t aken . I t  mi gh t  be pos s i b l e  to work ou t a spec i a l  



formu l a  for cases of par t i a l  t aki ngs of l and subjec t to  

pur chase-money secur i t i es ,  bu t we suspec t that  such a formu l a  

wou l d  be too comp l ex for pr ac t i ca l  app l i ca t i on .  
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5 . 7  I f  t he a rgumen t set ou t i n  par a . 5 . 6  i s  va l i d i t s l og i c  

m i gh t  i n  a par t i cu l ar case say tha t _ the compensa t i on o f  t he 
/ 

secu r i ty  ho l der shou l d  be r educed by wha tever par t of t he 

ou t s t and i ng ba l ance i s  a t t r i bu t ab l e  to t he cos t of cred i t or by 

any amoun t by wh i ch t he t ot a l compens a t i on for t he l and proves to 

be l es s  t h an t he sa l e  pr i ce wh i ch t he l and - owner agr eed to pay 

even i f  the secur i ty ho l der ' s compen s a t i on wou l d  be reduced be l ow 

t he mar ket  va l ue of t he expropr i a ted l and .  We do no t r a i se such 

a propos i t i on for cons i der a t i on .  

Ques t i on No . d 

We i nv i te commen t on t he fo l l ow i ng ques t i ons : 

Under t he .. paymen t of  ou t s t and i ng ba l ance .. t heory : 

( a )  I f  a se l l er of l and r e t a i ns an i n teres t i n  t he l and to 
secur e  paymen t of t he ba l ance of  t he purchase pr i ce ,  
and t he amoun t of t he compensa t i on for t he l and i s  not 
su f f i c i en t  to  pay of f t he ba l ance ou t s t and i ng under t he 
secur i ty ,  shou l d  t he deb t be sa t i s f i ed and o t her 
secur i tes d i scha r ged ? 

( b )  I f  t he so l u t i on i n  ( a )  i s  adop t ed , shou l d  i t  be 
r es t r i c ted to cases i n  wh i ch t he sa l e  i s  recen t and t he 
amoun t of t he de f i c i ency i s  pr i mar i l y  a prem i um for 
cred i t r i sk ,  or bot h ?  

( c )  I f  t he so l u t i on i n  ( a )  o r  ( b )  i s  adop t ed , s hou l d  i t  be 
r es t r i c ted to cases i n  wh i ch a l l t he l and subject to 
t he secur i ty i n te r es t  i s  t aken ? 
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( 3 ) Bonus or d i scoun t mor tgages 

5 . 8  I n  pa. r a  3 . 4( d )  we se t ou t an argumen t wh i ch may suppor t 
t he propos i t i on that  i t  i s  un f a i r  t o  t he l and -oWner to acce l er a t e 

t he paymen t of the money secured by a '' bonus •· or " d i  sooun t " 

mor tgage . The On t ar i o  so l u t i on ( On t . s .  1 7 ( 4 ) ( b ) ) i s  to 
d i scharge the l and -owner f rom l i ab i l i ty for any amoun t by wh i ch 

the ou t s t and i ng ba l ance eXceed� t he compensat i on for t he l and ,  

appa r en t l y  by ana l ogy to t he purchase money mor tgage . Somewhat 
d i f fe r en t  cons i der a t i ons app l y ,  however ,  espec i a l l y  i f  t he 

I 

par t i es regard the i' bonus i• or '' d i scoun t '' as a. cos t  spread over 
t he p r ospec t i ve term o.f the mor tgage . I n  such a case i t  m i gh t  be 
argued t ha t i t  wou l d  be be t ter to appor t i on the cos t r a t her t han 

t o have i t s i nc i dence a u t oma t i ca l l Y  determi ned by t he 

r e l a t i onsh i p  be tween t fie amoun t of t he ou t s t and i ng ba l ance of t he 
mor tgage ( p l Us t he amoun t s  seQured by t he pr i or secur i t i es of t en 

assoc i a ted w i t h  " bonus " or d i scount mor t gages ) and t he 

compen s a t i on awarded for t he exprepr i a t ed l and . Even i n  a case 
i n  wh i ch t he compensa t i on for t he 1 and exceed$ t he ba l ance 

I 

ou t s t and i ng under the mor tgage i t  maY be unfa i r  to the l and - owner 

i f  t he expropr i a t i on acce l er a tes paymen t or ttie a.tnoun t of t he 

d i scoun t or bonus . On the other hand , i f  a d i scoun t or a bonus 

i s  a r easonab l e i nducemen t to a se l lsr to a�cep t a r i sky secu r i ty 

and a dub i ous purchaser i t  may be un f a i r  to t he se l l er , i f  t he 

secur i ty i s  proved by t h• exprb�� i i t i on a.w�fd to be i nadequa te , 
to depr i ve h i m  of t he r i ght to r ecover t he who l e  d i scoun t  f rom 

t he l ahd ... oWher . I t  shou l d  a l so be noted t h a t  i f  on l y  pa r t of t he 

mor tgaged l and i s  t aken i t  i s  hot l i ke l y  to be appropr i a t e  to 

d i scharge t he who l e  ari10Uf1 t of t he bonus or d i scoun t . 
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Ques t i on No . � 

We i nv i te commen t on t he fo l l ow i ng ques t i ons : 

Under t he " paymen t of ou t s t and i ng ba l ance .. t heory , i n  t he 

c ase of a .. bonus  .. or .. d i scoun t .. mor tgage : 

( a )  I f  t he mar ke t  va l ue of t he l and i s  l es s  t han t he 
ba l ance ou t s t and i ng under t he mor tgage , shou l d  t he 
amoun t of t he bonus , up to t he amoun t of t he 
def i c i ency , be t rea t ed as pa i d ; or 

( b )  Shou l d  t he t r i buna l have power to deduc t f rom t he 
mor tgagee' s compen s a t i on a l l or par t of t he .. bonus " or 
" d i scoun t , . .  and , i f  so , wha t  cr i ter i a  shou l d  i t  app l y ;  
or 

( c )  Shou l d  t he 11 bonus n or " d i scoun t �� be dea l t w i t h  i n  some 
o t her way ; or 

( d ) Shou l d  t he . .  bonus . .  or . .  d i scoun t . .  mor tgage be trea t ed 
l i ke an ord i na r y  mor tgage ; and 

( e )  I f  spec i a l  prov i s i on i s  made for .. bonus .. or .. d i s coun t .. 
mor tgages , shou l d  i t  app l y  i f  on l y  par t of t he 
mor tgaged l and i s  expropr i a t ed ?  

( 4 )  No .. ou t s t and i ng ba l ance .. 

5 . 9  I n  par a  3 . 4 ( 2 )  we r efer red br i ef l y to cases i n  wh i ch 

t he r e  i s  no .. ou t s t and i ng ba l ance .. under a secur i ty i n t e r es t . We 

w i l l  now descr i be t he prob l em a t  somewha t  grea ter l eng t h . 

Occas i ona l l y ,  an annu i t y  may be cha rged on l and , e . g . , a t es t a tor 

may l eave l and to one of h i s ch i l dr en s ubjec t  to t he mak i ng by 

t h a t  ch i l d  of annua l paymen t s  to ano t her chi l d . I n  such a case , 

t he r e  i s  no .. pr i nc i pa l  .. and no .. i n teres t .. . I f  t he annu i t y  i s  to 

be pa i d  for a spec i f i c  number of yea r s  t here m i gh t  be s a i d  to be 

an .. ou t s t and i ng ba l ance .. wh i ch i s  t he to t a l of t he annu i t y  

paymen t s  t o  be made i n  t he f u t u r e , bu t i t  may we l l  be a rgued t ha t  

i t  wou l d  not be appropr i a te mere l y  t o  acce l er a te paymen t upon 
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expropr i a t i on ,  as presen t paymen t of i n ter es t - f ree amoun t s  due i n  

t he fu t u r e  wou l d  con fer a w i nd fa l l benef i t  upon t he annu i t an t . 

I f  t he annu i t y  i s  for an i nde t ermi na t e  per i od ,  such as t he 

annu i t an t / s l i fe �  i t  wou l d be poss i b l e  to es t i ma te the term by 
l i fe expec t ancy t ab l es or o t herw i se and then to char ac ter i ze 

e i t her the tot a l of t he amoun t s  wh i ch wou l d be payab l e  dur i ng t he 

es t i ma t ed term , or t he presen t va l ue of t hose defer red paymen t s , 
as t he .. ou t s t and i ng ba l ance .. , bu t that ba l ance wou l d  be a 
f i c t i on ;  the chances a r e  ver y  g r ea t  t ha t  the annu i t an t  wou l d  no t 

l i ve for tha t  prec i se term . On the who l e ,  i t  i s  d i f f i cu l t to see 
how t he " paymen t of out s t and i ng ba l ance " t heor y  can be app l i ed t o  

the case of a n  annu i t y . 

5 . 1 0 Annu i t i es charged on l and a r e  r are i n  our exper i ence , 
but the l aw shou l d  be f r amed so t ha t  an i n teres t i n  expropr i a t ed 

1 and secur' i ng paymen t of one can be dea 1 t W i t h  w i t h i f  such a 

case ar i ses . T he a l t e r na t i ves wh i ch occur to us are ( a ) t o  

empower t he t r i buna l to f i x  a '' fa i r va l ue" ( wh i ch ,  assum i ng t h a t 

t he l and was adequa t e  secur i ty ;  w i l l  probab l y t u r n  ou t to be t he 

presen t va l ue of a s i mi l a r annu i ty ) or ( b )  to empower t he 

t r i buna l to r equ i re the expropr i a tor to pur chase a s i m i l ar 

annu i t y  for t he annu i t an t . T he term h fa i r va l ue "  obv i ous l y  

l eaves t he t r i buna l w i t h  a broad area o f  d i scret i on and may 

t herefore c r ea t e  uncer t a i n t y ,  bu t we t h i nk t ha t  i t  m i gh t  be a 
su i t ab l e  formu l a  for cases wh i ch are l i ke l y  to be i n f r equen t and 

t he n a tu r e  of wh i ch canno t be accu r a t e l y  foreseen . The term 

. .  f a i r va l ue .. has been adop ted by t he Bus i ness Corpor a t i ons Ac t 

( e . g .  s .  1 84 )  and t he cour t s  w i l l  have occas i on to become 
f am i l i a r w i t h  i t  i n  that  contex t .  
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5 . 11 There i s  a l so a ques t i on as  to t he va l ue of t he 

l and - owner ' s  i n teres t i f  i t  i s  subjec t  to  t he paymen t of t he 
annu i ty . The tes t cou l d  be e i t her t he marke t  va l ue of h i s 

i n t eres t ( wh i ch wou l d  probab l y  be t he mar ket  va l ue of t he l and , 

va l ued as i f  unencumber ed , l ess t he presen t cos t of  an equ i va l en t  

annu i t y ) o r  t he .. f a i r va l ue .. o f  h i s i n teres t . We i nv i te commen t .  

Ques t i on No . .§. 

We i nvi te commen t on t he fo l l ow i ng ques t i ons : 

Under t he .. paymen t o f  ou t s t and i ng ba l ance .. theor y : 

( a )  Shou l d  t he ho l der of an annu i t y  wh i ch i s  charged on 
expropr i a ted l and rece i ve 

( i )  t he fa i r  va l ue of t he annu i t y ; or 

( i i ) a s i m i l ar annu i ty i n  rep l acemen t ; or 

( i i i ) some t h i ng e l se?  

( b )  Shou l d  a l and - ho l der whose i n te r es t i s  secur i ty for  the 
paymen t of an annu i ty r ece i ve 

( i ) 
I • • ) 
\ 1 1  1 

( i i i ) 

t he mar ke t  va l ue of h i s i n teres t , or 

t he f a i r  va l ue of h i s i n teres t , or 

some t h i ng e l se? 

5 . 1 2  The i ngenu i t y  o f  t he human r ace may we l l  dev i se ot her 

a r r angemen t s  wh i ch cha rge l and w i t h  money paymen t s  wh i ch cannot 

be f i rm l y  quan t i f i ed or w i t h  t he prov i s i on of  other t h i ngs hav i ng 

money' s wor th . An examp l e  i s  t he encumb r ance a l ready men t i oned 

under wh i ch t he o l d  peop l e  t r ans fer r i ng t he f ami l y  farm to t he i r 

ch i l dren r eserve t he r i gh t  to l i ve i n  a room of t he house and to 

be s upp l i ed w i t h  food and fue l . Such a r r angemen t s  cannot  be 

dea l t w i t h  by t he .. paymen t of ou t s t and i ng ba l ance �� t heor y  because 
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t here i s  not h i ng wh i ch can be ca l l �d an " ou t s t and i ng bEt l �nce '' , 
bu t t he i n teres t of t he ho l der may be , i n  who l e  or i n  par t , a 
secur i ty i n teres t . We are i nc l i ned to t he v i ew t ha t  prov i. s i on 

shou l d be made for a l l such ar r ange�n t $  under wh i ch t here i s 

no t h i ng tha t  c an r ea l l y  be ca l l ed an � ou t s t and i ng ba l anoe " and 

t ha t  i t  show l d  be a de termi na t i on by t he t r i buna l of compensa t i on 

based upon " f a i r va l ue , "  bu t we wou l d  we l come cofTillen t . Aga i n ,  

t he l and ... owner 1 s  compens a t i on cou l d  be de termi ned by a " ma rke t 

va l ue " or " f a i r va l ue �  tes t � 

Ques t i on No . .§. 

We i nv i t e  commen t on the fo l l ow i ng que$ t i ons : 

Under the " paymen t of ou t s t and i ng ba l ance " t heory :  

( a ) Shou l d  t he - ho l der of a secur i ty i n teres t wh i ch secures 
any .ot her amoun t s  wh i ch cannot be quan t i f i'd r ece ive 
( i ) t he " f a i r va l ue " of t he r i gh t  t o  rece i ve t he 

money , or 

( i i ) some t h i ng e l se ?  

( b ) Shou l d a l andowner who�e i n teres t i s  secur i ty for t he 
paymen t of  an amoun t refer red to i n  ( a )  rece i ve 

( i ) t he " f a i r "  va·l ue of h i s i n ter es t , Q!. 

( i i ) t he ma rke t  va l ue of h i s  i n teres t , qr 
( i i i ) some t h i ng e l se ?  

( 5 )  Sma l l ga r t i (l l tC1k i n.a� 

5. 13  We refer red br i e f l y  i n  par a . 3 . 4 ( f )  to t he spec i a l  

prob l em of d i s t r i bu t i on of compens a t i on wh i ch may be crea t ed by 
t he expropr i a t i on of a sma l l pa r t  of the l and wh i ch is subjec t  to 
a secu r i ty i n teres t . I f  a compar a t i ve l y  sma l l par t of t he 
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secur i ty i s  t aken , t he l and - owner may we l l  fee l t ha t  he shou l d  

r ece i ve t he compensa t i on and t ha t  i t  shou l d  not go t o  t he 

secur i ty ho l der , even t hough the paymen t w i l l  presumab l y  app l y  

for h i s benef i t  upon t he amoun t secur ed . I f  t he secur i ty ho l der 

con t i nues to be amp l y  secur ed by t he r ema i n i ng l and or o t her 

secur i ty h i s i n teres t s  have not been adve r se l y  a f fec ted by t he 

expropr i a t i on ,  and i t  can be a rgued t ha t  a mor tgagee whose 

i n t eres t s  have not been adver se l y  a f f ec t ed s hou l d  not be 

compens a t ed . T hese cons i der a t i ons wou l d  sugges t t h a t t he 

compensa t i on i n  such a case shou l d  go t o  t he l and - owner . 

5 . 1 4 However , i t  i s  not a l ways easy to dec i de whet her t he 

expropr i a t i on has had a s i gn i f i can t e f f ec t on t he secur i , t y , and 

t he secur i ty ho l der may r easonab l y  t ake t he v i ew i n  any even t 

t ha t  par t of  h i s secur i ty has gone and t ha t  he shou l d  r ece i ve t he 

compen s a t i on for i t s t ak i ng , or a t  l eas t par t of the 

compensa t i on ,  for app l i ca t i on upon t he money secur ed by h i s 

i n t eres t . 

5 . 1 5  One so l u t i on wou l d  be to a l l ow t he t r i buna l to dec i de 

whe t her t he expr opr i a t i on has i mpa i red t he secur i ty to such an 

ex t en t  t ha t  t he secur i ty ho l der shou l d  r ece i ve a l l or par t of  t he 

compens a t i on ,  and to make i t s award accord i ng l y .  Ano t her ( t he 

On t ar i o  so l u t i on )  wou l d  be to prov i de t ha t  t he secur i ty ho l der i s  

to be pa i d  a sum t ha t  i s  i n  t he same r a t i o  to t he compensa t i on as 

t he ba l ance ou t s t and i ng i s  to t he mar ke t  va l ue of t he en t i r e l and 

( On t a r i o  s .  1 7 ( 6 ) ; e . g . , i f  t he marke t va l ue of t he par ce l of  

l and of  wh i ch par t has been expropr i a t ed i s  $ 1 0 0 , 0 0 0 , t he ba l ance 

ou t s t and i ng under t he t he mor tgage i s  $ 5 0 , 0 0 0 , and t he 

compensa t i on for t he par t t aken i s  $ 1 0 , 0 0 0 , t he mor tgagee wou l d  
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get ha l f  of the $ 1 0 ; 0 0 0 , l eav i ng h i m  w i t h  a $45 , 000 mor tgf.ige 
aga i ns t  a $90 , 0 00 proper ty r a t her t han a $5 0 , 0 0 0  mQr tgage aga i ns t  
a $ 1 0 0 ; 0 0 0  proper ty . T he r easons gi ven by the On t a r i o  Law Refor m 

Comni ss i on for r econmend i ng t h i $ so l u t i on ,  are aS, fo l l ows : li The 

app l i ca t i on of t he r a t i o �thod i s both s i mp l e  and f a i r .  I t  can 

be app l i ed where only par t of a par ce l i s  t aken and a l so where a 
mor tgage cover s  sever a l  or many pa rce l s  of l and ,  con t i guous or 

otherwi se . .. We do not , however , $ee how t he r a t i o  me t hod cou l d  

be app l i ed to cases i nvo l v i ng secur i ty i n teres t s  such as  t hose 

men t i oned i n  par agr aphs 5 . 9  and 5 . 1 2 where t here i s  rea l l y  no 

ou t s t and i ng ba l ance . I t  w i l l  be not ed a l so tha t t he On t a r i o  

prov i s i on wou l d  r equ i re va l ua t i on of a l l t he l and cover ed by t he 

mor tgage , wh i ch may be qu i te expens i ve i f  on l y  a. sma l l pa r t ,  or 

on l y  one of many pa r ce l s , i s  t aken . F u r t her , i f  t he amoun t 

i nvo l ved i s  compar a t i ve l y  t r i v i a l  i t  may be undu l y  doc t r i na i re t o  

i ns i s t  upon ma i n t a i n i ng t he ex i s t i ng r a t i o  of deb t to l and va l ue ,  

and i f  t he secur i ty i s  shaky , · i t may be tha t t he mor tgagee shou l d  

ge t t he ent i re benef i t ,  as upon a sa l e  of t he par t he wou l d  be 

en t i t l ed to s t i pu l a t e  for paymen t of a l l or par t of t he s a l e  

pr i ce as a cond i t i on of g i vi ng a par t i a l  d i scharge of h i s 

secur i ty .  On t he o t her hand , i f  the amount i nvo l ved i s  i ndeed 

sma l l ,  i t  may be t ha t  t he On tar i o  fol"mu l a  wou l d  work qu i t e we l l  

s i mp l y  because the par t i es w i l l  set t l e  rather t han l i t i ga te . 

Ques t i.on No . 1 

We i nv i te G�n t on the fo -l l ow i ng ques t i ons : 
Under t he .. pay�n t of ou ts tand i ng ba lance " theory , i f  on l y  
par t  of t he l and subject to the secur i ty i n teres t i s  
expropr i a ted and t he paf' t i es do no t agree who shou l d  r ece i ve 
t he compensat i on 
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( a )  shou l d  t he who l e  amoun t of t he compensa  t i, on ( up to t he 
ba l ance ou t s t and i ng under t he secur i ty )  be pa i d  to t he 
secur i ty ho l der for app l i ca t i on to t he secur ed c l a i m ;  
or 

( b )  shou l d  t he secur i ty ho l der  be pa i d , for a��l'p l i ca t i on to 
the secured c l a i m ,  a sum bea r i ng t he s ame r a t i o  to 
tot a l  of t he compensat i on for t he expropr i a ted l and and 
for i njur i ous a f fec t i on of t he r ema i nder as t he ba l ance 
ou t s t and i ng on the secur i t y bear s  to marke t  va l ue of 
t he en t i re l and ; or 

( c )  shou l d  t he secur i ty ho l der be pa i d , for app l i ca t i on to 
t he secured c l a i m ,  such amoun t  as the t r i buna l f i nds 
neces sary to avo i d pre j ud i ce to t he secur i ty ho l der ' s 
secur i ty ;  o r  

( d )  shou l d  some o t her met hod o f  appor t i onmen t of the 
compensa t i on be adop ted ? 

( 6 )  App l i ca t i on of par t i a l  paymen t 

5 . 1 6 Under t he " paymen t of ou t s t and i ng ba l ance " theor'y ,; 
money pai d to a secu r i ty ho l der wi l l  app l y  aga i ns t  t he 

ou t s t and i ng ba l �nce . I f  t he paymen t i s  l ess t han t he ou t s t and i ng 

ba l ance , and i f  the ou t s t and i ng ba l ance was payab l e  by 
i ns t a l men t s , t here may be a ques t i on as to whe t her  t he paymen t 

shou l d  be cred i t ed aga i ns t  the i ns t a l men t s  i n  t he order i n  wh i ch 

t hey f a  1 1  due Cso t ha t  t he l cind - owner wou l d  no t make paymen t s  

under t he secur i ty un t i l t he cred i t i s  used up ) o r  whe t her i t  

shou l d  be cred i ted i n  t he rever se order ( so t he l and -owner wou l d  

con t i nue _ to p�y t he i ns t a l men t s  ca l l ed for by t he secur i ty and 

wou l d  ge t h i s cred i t a t  t he end ) . I n  t he case of .a mor tgage we 

t h i nk tha t t he l a t te r  cou r se i s  cus tomary , bu t i n  t he case of a 

secur i ty i n teres t such as t hose men t i oned i n  par as . 5 . 9 and 5 . 1 2  

( excep t for the f i xed t erm annu i t y ) t he amoun t s  of  t he l as t  

paymen t s  w i l l  not be known un t i l a f t er t hey a r e  pa i d 1 a 

c i r cums t ance wh i ch makes i t  d i f f i cu l t to app l y  compensa t i on for 

expropr i a t i on to t hem . We are not aware t ha t  t he s i l ence of 
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5 . 1 7  In p�r a . 3 . 7 ( a )  en.P ( p )  w� se t o� t §P� t heore t i ca l  
d i f f i cl..l l t i es i� t he app l i c� t i on gf t he " marKe t  VJ l ue �  t heory to 
cas�s i n  wh i ch the §�cur i ty ho l der hp l ds �§ s�gur i ty fqr moAey 

no t on l y  a secyr i ty i nt�r�� t i n  the �xprgpr i a t ed l f.lnd bu t a l so 
t h� P@�" 60fli 1 l i SJ.b i l i ty of the land �gwn�r qr SPillE7lQne e l se and to 

case� i n  whi c:h the �H�Pur i ty  ho lger has Pther eo 1 1 a ter a. l seeur i ty . 
We refer the reader baGK t<;> · those r�marKs a.nrj we invi te ponmen t 
on t hem . 



Ques t i on No . � 

We i nvi te commen t on t he fo l l ow i ng ques t i ons : 

( 1 )  Does s .  49 of the E xpropr i a t i on Ac t cope adequa t e l y  
wi t h  cases i n  Whi ch 
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( a )  t he l and - owner o r  some o t her per son i s  l i ab l e  t o  
pay money secur ed by t he secur i ty i n teres t , or 

( b )  t here i s  o t her secur i t y for paymen t ?  

( 2 )  I f  not , can the " marke t  va l ue "  t heory cope adequa t e l y  
w i t h  such cases , and , i f  so , how? 

( 2 )  P ar t i a l  t aki ng 

5 . 1 8  I n  par a  3 . 7 ( c )  we set ou t a t heore t i ca l  d i f f i cu l t y i n  

t he app l i ca t i on of t he .. market va l ue "  t heory to cases of, par t i a l 

t ak i ng .  

Ques t i on No . 1Q 

We i nvi te  comnen t on t he fo l l ow i ng ques t i ons : 

( 1 ) Does s .  49 ( 4 )  of  the E xpropr i a t i on Ac t cope adequa te l y  
wi th  a case i n  wh i ch on l y  par t  of t he l and that  i s  
subjec t  to a secur i ty i n t eres t i s  expropr i a ted ? 

( 2 )  I f  not , can t he .. marke t  va l ue "  t heor y  cope adequa te l y  
wi t h  cases of par t i a l t ak i ng ,  and , i f  so , how? 

( 3 )  Purchase money and u bonus u or .. d i scoun t "  mor tgages 

5 . 1 9  I n  par a . 3 . 7 ( d )  we refer red to t he prob l ems of 

pur chase money secur i t i es and . .  bonus u  or . .  d i scoun t "  mor tgages . 
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We i hv i te corrmeH t on t he fo l i owi ng t;fUes t i ohs z 
( 1 )  Does � - 49 of .tbe �*fii�t:ipr i a t i on Ae t cdfje adeqUa�e i y " 

w i tH  c�ses j h  Wfi j �l) t HsFe . .  i s  a pUrchase �H�y secur t ty 
or a h bonus " or .· .. d i scbUn t .. )net tgage i I) ,  Wt·ii c� par t (?f 
t he rtidhey s�s�fE!a as f:)r i nc i pa l  i s  rea l l y  a eliarge fGr 
ered i f or r i sk1 

{ 2 )  I f  ndt ; wha t  ehang�s sfiou i ci  be matte? 

5 . �o I ll  par a . a � 7 { g )  we p6i nt�a ou t tHat the 11 market va 1 ue ii 
tfleory depehos Upon tHe e* i s tE!Hee ttif a sat i s factory . .  marke t li . we 
r a i �ed a �ues t i oh WH8thef t�Mf� i s  d �arkMt 8f suf f i c i en t  
s t r�Hgth even for fa i r l y cdii'flibn ki nds of iOOr tgages ; l n  t he s ame 

aub��ar�df aph and i n  �l�� � j � 4 ( � J  We sUd�e� tea that  i t  i s  

un i i ke l y  t Ha t  t here i s  a ffiafket  for sdme secwr i ty i n teres t s  
( e � g .  , cm 1 1  a. tsr- a 1 mor tgages j annt.i i  t i es eHarg@d on 1 ana ; bu t lder s '  

. i i �H� dhd Wf i t s -df eiltiUt i tlH )  d� ftif §e�U� i t� i n te�es t s  i h  bh l y  
par t df t he 1 atiti af fee tea by tHe $eoUr i ty � We i nv:i te COitlnen t on 
t he ek 1 s tenri� of m��keti for th�j@ Va� i �Ui k i rid� of i h terss t s . 
I f  t he theery depeHds Upon t he ex i s tenee of a •• marKe t  .. , and there 
i s  not a sa t i s f ac tory •• marke t .. , we wBU l d  be i n teres ted i n  
proposa l s  wh i ct1 wou id  provi tf� fof the \ia l ua t i dn df secur i ty 
" i n teres t s  Upon fH� bas i s  bf th�; ,.. separate va l ue .  

We i Hv i t� corrfi1eht Upon t he fo l lowi ng qwes t i CShs : 
( 1 ) For t�@ purpos�s . (jf the mark�t  va l ue t heory i s  t here an 

ade�uat� m�rKet fbr 
( a. )  (!lor tgag�s ( a  _ ntH� g.�age f�t f�· i  s . . Pu. r.-.·. ·pos . . e be.· ' .i hg def i Hed a •  �n eh i f � f i �Rt  to r ece i ve a sUm or 
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s ums of money under a l and mor t g age i ns t r umen t 
t oge t her w i t h  a l l secur i t i es and l i ab i l i t i es for 
paymen t ) ?  

( b )  ag r eemen t s  for s a l e  of l and ( be i ng t he en t i r e 
r i gh t  to r ece i ve a s um or sums o f  money under an 
i ns t r umen t  under wh i ch t i t l e t o  l and i s  r e t a i ned 
as secu r i ty ,  t oge t her w i t h  a l l secur i t es and 
l i ab i l i t i es for paymen t ) ?  

( c )  secur i ty i n t e r es t s  under mor t gages or ag r eemen t s  
for s a l e  secu r i ng money for wh i ch t he r e  i s  o t her 
secu r i t y  or for wh i ch someone i s  l i ab l e ,  bu t 
w i t hou t t he o t he r  secu r i ty or t he bene f i t  of t he 
per sona 1 1 i ab i 1 i t y  be i ng i ne 1 uded i n  t he �s a 1 e ?  

( d )  annu i t i es a nd o t her unascer t a i ned amoun t s  cha rged 
upon l and , bu i l de r s '  and o t her l i en s ? 

( 2 )  I f  t here i s  a n  adequa t e  mar ke t  for some o f  t hese 
s ecur i ty i n t e r es t s  bu t no t for o t he r s 

( a )  s hou l d  t he " ma r ke t  va l ue .. t heor y  app l y  

( i ) to t hose s ecur i t y i n t e r es t s  for wh i ch 
i s  an adequa t e  mar ke t , 

( i i ) to t hose secur i ty i n t e r e s t s  for wh i ch 
i s  no t an adequa te ma r ke t ?  

t here 

t here 

( b )  wha t  t heor y  or formu l a  for compen s a t i on s hou l d  
app l y  t o  t hose secur i ty i n t e r es t s  for wh i ch t here 
i s  no t a n  adequa t e  ma r ke t ? 

( 5 )  P rob l ems a r i s i ng f rom app l i ca t i on of the " pr udent 

l end i ng va l ue "  

5 . 2 1  I t  w i l l  be r emember ed t h a t  i n  t he For s t e r  Mah case , 

t he L and Compen s a t i on Boa r d  fe l t  compe l l ed by t he ev i dence and 

a rg umen t s  be fore i t  to t ake two s t eps . 

5 . 22 T he f i r s t  s t ep ( pa r a . 1 . 1 5 )  was t o  ho l d  t h a t  on t he 

ev i dence a nd a r gumen t s  be for e i t  t he ma r ke t  va l ue o f  t he mor t gage 

cou l d  no t exceed t he " pr uden t l end i ng va l ue "  of t he mor t g aged 

l and ,  wh i ch t he Boa r d  f ou nd i n  t he p a r t i cu l a r case �o be 7 5% of 

t he ma r ke t  va l ue o f  t he mor t g aged l and . A l t hough i t  may be 
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pos s Hb,le to� f il nd some suppor t for t fie. mak ing o,f su�lfr, a f i ndi' ng. i n  

t fi'e '' market va l ue '' t heory an'd i n  the E xpropr i at iion1 Ac t , our 
tent a t i.ve· vtew "F s  that t he l: aw shou l'd be a; J teretf or c l ar i f i ed  so 

t ha t  such a f i' noi' ng wou ltf not be made i n  anothe� case . So far as 
.. mar ket va l ue '' goes , i t  f s  by no means sure that  t he mo·r tgage 
marKet wou ld make t he same dec i· sioo as the t r.i buna l about t he 

market va l ue of the mor tgaged l and and tnen app l y  t he " pr uden t 
l end i ng r a t i o" to i t . �ven i f  tne " market va l ue '' t heor y  wou l d  

permi t a sea 1 i ng down of t he marke t  va l'ue crP t he mor tgage to t he 
" pr uden t l!end i ng va l ue •• of t he l· and ; we do not t h i nk t ha t  t heory 

shou l d  compe l a t r -I buna l whi ch es t ab l i shes a marke t  va l ue for t he 
l and to c l ose i t s eyes to t he f ac t  tha t i t $ award fu l l y secur es 

the ou t s t and i ng ba l ance up to the aooun t of t he award . 

5 . 2 3 , the second s tep wh i ch t he Board t hough t t he pos i t i ons 

of t he par t i es co�e l l ed i t  tc:> t aKe ( para . 1 . 1 6 )  was t o  deduc t 
t he marke t  va l ue of the tndr tgag'e from t he marKet va l ue of t he 

l and and to pay to t he l and - owner s an amoun t equa l to t he 

d i f ference . We th i nk t ha t  t he paymen t c l ea r l y  cons t i t u ted a 

w i nd f a l l  to t he l and - owner s .  We wou l d  have t hough t tha t t he 

requ i remen t i n s .  48 and s .  49 ( 1 ) of t ne 1 980  Ac t t ha t  t he 

i n t e r es t s be va l ued sepa r a t e l y  wou l d  have p r ec l uded the deduc t i on 
o f  t he va l ue of one ( t he mar ke t  va l ue of the secur i ty i n t e res t ) 
f rom a t h i rd amoun t ( t he market va i ue of the l and i t se l f )  to 

ob t a i n t he other ( the marke t  va lue of the 1 and -owner 1 s  i n t eres t ) ,  

bu t t he pos i t i on of the par t i es appear s  to have been tha t i t d i d  
no t , and we th i nk tha t the l aw sh'ol:J 1 d  be e; J ar i  f i ed to pu t i t  

beyond doub t tha t  i t  does . 
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5 . 24 T he ques t i on t hen a r i ses as to how t he E xpropr i a t i on 

Ac t s hou l d  dea l w i t h  t hese two po i n t s  ( avo i d i ng t he r educ t i on of 

t he ma r ke t  va l ue o f  t he secu r i t y  i n te r es t to t he " pr uden t l end i ng 

va l ue .. of t he l and and avo i d i ng t he deduc t i on of t he mar ke t  va l ue 

o f  t he secur i t y i n t eres t f rom t he ma r ke t  va l ue o f  t he l and to 

a r r i ve at  t he amoun t of compen s a t i on for t he l and - owne r ' s  

i n t e r es t ) .  

5 . 2 5 One so l u t i on wou l d  be t o  p r ov i de t ha t  t he mar ke t  va l ue 

o f  t he secur i ty i n t eres t s ha l l not be r educed be l ow t he mar ke t  

va l ue o f  t he l and - owner ' s  i n t eres t i n  t he mor t g aged l and ( subj ec t 

t o  a l l cha r ges or encumbr a nces wh i ch a r e  en t i t l ed t o  p r i or i t y 

over t he secu r i t y i n t e r es t ) by reason on l y  t h a t  t he va l ue o f  t he 

l and a nd a ny o t he r  secu r i ty for t he secu r ed amoun t i s  l es s  t han 

t he ma r ke t  va l ue o f  t he s ecu r i ty i n t e r es t . I n  t he For s ter Mah 

c a se , s uch a p r ov i s i on wou l d  have r es u l t ed i n  paymen t to t he 

mor t g agee o f  $ 1 0 0 , 0 0 0 , be i ng t he mar ke t  va l ue o f  t he l and . I t  

wou l d  a l so h ave mea n t t ha t  t he r e  cou l d  be no j us t i f i ca t i on for 

any paymen t t o  t he l and - owne r s  because t here wou l d  have been no 

exce s s  o f  t he ma r ke t  va l ue of t he l and over t he mar ke t  va l ue of 

t he mor t g age . 

5 . 26 A n  a l t e r na t i ve so l u t i on wou l d  be t o  p r ov i de t h a t t he 

ma r ke t  va l ues of a l l t he sepa r a t e i n t er es t s  i n  t he l and s hou l d  be 

agg r eg a t ed a nd t ha t  paymen t of compen sa t i on s hou l d  be made i n  

o r de r  o f  p r i or i ty so t h a t t he l and - owner wou l d  be pa i d  on l y  i f  

t he sec u r ed ob l i g a t i on s  a r e  l es s  t han t he agg r eg a t e  s um ; i n  t he 

F o r s t e r  Mah case , of cou r se , t he secu r ed ob l i g a t i on was g r ea t er 

t h a n  t he agg r ega t e  sum and t he en t i r e amou n t wou l d  have been pa i d  

t o  t he mor t g agee . 
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We i nvi te eomm�n t i  on th� fo l l ow i ng quep t i on :  
( a )  Shou l d  t he Expropr i � t i Qn Ac t 

( i ) 

( i i i ) 

prov i de th�t th� m�r��t v@ l ue of 1 §e��r i ty 
i n ter�� t $ha l l ngt bi r�dyo�q be lgw tt,� m�r11e t vq, l �e of tn� l �nd�owner ' § i n t�re� t l..�Pon wh i eh i t  i § §���Jr�d by P@��gn gn l y  that  th� m'r�e t wow l q  
have reQiilr��Q the 'egur i ty i� we�k ; SJ! · 

prav1 �e tha t the m1rke t  v& l �e� of the sepa r a t e  
i n tere$ t §  i n  �x.propr i � ted . 1 Qnq sha l l be . ag�reg�ted 
iH1g th�n �ompen§�te� rQr 1 n  Qrder of pr 1 or 1 ty ,  $0 
t hat the l �nd '"'f.>Wn,, woY l d  b' pii, i q  on l y  i f the 
§OQblreg qp l i Sfl � i Rn§ are l efi� t hQ.n th� a.ggrega te 
�um ; �-�-
dea 1 i fl �am� ot.h�n w;�Y or not a t  a 1 1 wi th the 
prqb l em wh i �h �r l�.�·� b�c,U§e app l i ca t i on of ·t he 
" pr Ud$n t 1 en�:H ng VFJ l ye '' t�§ t reduces the market  V� l Yla�f ? the mor t�'Gi g� l RW t h«? market  v� l ue of 
t "e . .  ,J1d ! 

e . CONC lU$ 1 .CJN 

6 !  1 W� 'Qa i n  §0 1 i c i  t 9Qtml�nt� 1-ng ,Q,P i n ions pn, the �ubj�ct 
of compen§� f i 9n tq ho 1 �itr� �f s.i'cl..lr i ty i n t�re§ t s  i n  expropr i ated 
l and9 �ng r� l � ted qy.e� t i gns �bout th� c�en,.q. t i on to pe pa i d  to 
the gwner s of l 9r1d $,LJbj�.o t tQ $�Gyr i ty i n t�re§ ts � We wi 1 1  
cons i der a 1 1  §YGh coJmlen t §  q.�refp l l y i n  a.r r i v i  ng a t  our f i na 1 
oonc l us i ons .  

� � W� S EAME S 
G .  R � a .� DUN,l.OP 
E . F �  GAMACHE 
� . c ,  L g v y  
D . e .  MASON 

M.arch , 1 ea2 

\'L f � �OWK ER 
G . C , F I E l D 
\'/. H .  HW .R1.. BU R T  
T !,  \'L MA P P  
W . E ! W I L S.ON 



A P P E ND I X  A 

E xpropr i a t i on Ac t , R SA 1 980 , � E - 1 6 

48.  When t he r e  i s  more than one sep a r a te i n te r es t i n  
l and , t he ma r ke t  va l ue of each separ a t e  i n t er es t sha l l ,  

whe r e  pr ac t i ca l , be es t ab l i shed sep a r a t e l y .  

49 . ( 1 )  When t he expropr i a t ed l and i s  s ub jec t t o  a 
secur i ty i n t e r es t , t he ma r ke t  va l ue o f  e ach per son 
h av i ng an i n t eres t i n  t he l and s ha l l be es t ab l i s hed 
s ep a r a t e l y .  

( 2 )  When t he amoun t ow i ng to t he secu r i ty ho l der 
i s  g r ea t er t h an t he ma r ke t  va l ue of h i s i n t eres t and 
t he r e  i s  no co l l a t er a l  secur i ty o t he r  t han t he covenan t 
o f  t he purchaser or bor r ower t o  pay t he amoun t of t he 
deb t , t he secur i ty i n teres t sha l l be deemed to be ·fu l l y  
p a i d ,  d i sch a r ged a nd s a t i s f i ed on paymen t t o  t he 
s ecu r i t y ho l der o f  t he mar ke t  va l ue o f  t he secur i ty .  

( 3 )  When t he amoun t ow i ng to t he s ecu r i ty ho l der 
i s  g r e a t e r  t h an t he ma r ke t  va l ue of h i s i n t eres t and 
t he r e  i s  co l l a t e r a l secur i ty o t he r  t han t he covenan t of 
t he p u r chaser or bor r ower to pay t he amoun t of t he 
deb t , and whe t he r  t ha t  co l l a t er a l  i s  by way of secur i ty 
on o t he r  proper t y  or a guar a n t ee o f  a t h i rd par t y  or 
o t he r w i se , t he compen sa t i on s ha l l no t f u l l y d i scha rge 
t he deb t a nd t he Boa r d  s ha l l de t er m i ne t he ba lance 
r ema i n i ng and t he manner i n  wh i ch i t  i s  to be r epa i d . 

( 4 ) When t he expropr i a t i on i s  o f  a par t of l and 
t h a t  i s  s ub j ec t  to a secu r i ty i n t e r es t , t he Boar d  sha l l 
d t e r m i ne t he mar ke t  va l ue of t he exp ropr i a t ed par t and 
s ha l l d i s t r i bu t e  t he compen s a t i on be tween t he par t i es 
a s  i t  cons i de r s  j u s t  i n  t he c i r cums t ances . 

52 . ( 1 )  When t he expropr i a t ed l and i s  subjec t  t o  a 
s ecu r i t y i n t eres t , t he expropr i a t i ng au t hor i ty s ha l l 
p ay t o  t he secur i t y ho l der 3 mon t h s '  i n t eres t a t  t he 
r a t e  p r escr i bed i n  t he secur i ty documen t or , i f  no r a t e 
i s  p r escr i bed , a t  t he r a t e  t ha t  wou l d  nor ma l l y  be 
p ayab l e  i n  r espec t of t he secu r i ty ,  on t he amoun t of 
t he ou t s t and i ng p r i nc i pa l . 

( 2 )  When t he Boa r d  makes a de t e rm i na t i on under 
s ec t i on 48 , t he amoun t payab l e  i n  r e spec t o f  i n t e r es t 
u nder t h i s  sec t i on t o  t he secur i ty ho l de r  s ha l l be i n  
t he s ame p ropor t i on i n  re l a t i on t o  t he t ot a l paymen t 
made on accoun t o f  i n t e r es t t ha t  t he l and be i ng 
expr opr i a t ed and s ub j ec t  to t he s ecur i ty i n te r es t bea r s  
t o  t he en t i r e amou n t of l and s ub j ec t  t o  t he secu r i ty 
i n t e r es t . 
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A P P E ND I X  B 

Expropr i a t  i oh Act ,  RSO , .1 97 0 , c .  .54 
1 6 .  Wher e t here a r e  more sepa r a t e  i n t eres t s  t h�li one 

i n  l and ;  other than t he i n t eres t of a secUr i ty ho l der 
or a vendor under aM agr es�ent fOr s a l e ; t he Mar ke t  
va l ue Of �aoh such . •epa � a te i h t lf$S t •ha l l b� va l ued 
separ a t e l y .  1 968 � 69 , c .  36 , s .  1 6 .  

1 7 .  ( 1 )  I n  t h i s  sec t i oh ,  •• t:Jonus .. means t he amoun t by 
wh i ch t he amoun t secur ed under a mor tgage exceeds t he 
amoun t ac t ua l l y  advanced . 

( 2 )  Where l and i s  subjec t to a secu r i ty i n teres t , 

( a ) the va l ue of the i n t e r es t of t he 
secur i ty ho l der s�a l l be de termi ned i h  
�cdordanbe w i t h  t h i s sec t i on and sec t i on 
2 0  and not btherw i se ;  and 

( b )  t he ma r ke t  Va l ue of t he l and sha l l be 
de termi ned w i t hou t regard to t he 
i n t eres t . of t he secur i t y ho l der and t he 
amoun t of such marKe t va l ue p l us any 
damages for i n j u r i ous a f fec t i on sha l l 
s t and i n  p l ace of t he l and for t he 
pur poses ef t he ieou r i t y .  

( 3 )  Secur i t y ho l ders s ha l l be pa i d  t he amoun t of 
pr i nc i. pt:t. l  and i n teres t ou t s t and i ng aga i ns t  the secur i ty 
ou t of the ma rke t  Va l ue of t he l and and any damages for 
i njur i ous a f fec t i on payab J e  i n  resp�t t of the l and 
s ubjec t  to t he �ecur i ty ,  i n  abbordance W i t h  t he i r 
pr i or i t i es , whe t h�r or not such �f i �O i pa l  and i n ter es t 
i s  due , and subjee t to subsec t i ons 4 and 5 .  

( 4 )  Whe r e  the l and i s  subjec t  to a mor tgage and 
t he amo�� t payab l e  to the mor tgagee under subsec t i on 3 
i s  i ns u f f i c i en t  to s a t i s fy t he mor tgage i n  fu l l ,  

( a )  Where t he mor tga�e i s  a pur chase - money 
mor tgage , t he �r tgage s ha l l be deemed 
t o  be fU l l y pa i d , sa t i s f i ed and 
d i scharged for a l l purposes ; and · 

{ b )  wher e the mdr tgage i s  not a 
pur chase -money mor tgage and i nc l udes a 
bonus , 
( i )  t h� �moun t by wh i ch t he amoun t 

payab l e  to the mor tgagee under 
suosec t i on 3 i s .  i ns u f f i c i en t  to pay 
t he amoun t r ema i n i ng unpa i d  under 
t he mor tgage , or 

( i i )  t he amoun t of t he bonus , 



wh i chever i s  l he l es per , shall ' be deemed 
to ,be f u l ly pa i d arid s a  t i  s''f i ed �or a 1 1  
pur poses . 

( 5 )  No amoun t sha l l be pa i d  i n  r espec t  o f  a bonus 
un t i 1 'a 1 1  secur i ty ho l de r s"  have been pa i d  a 1 1  amoun t s  
payab l e  o t her t han any b6hu� . 

( 6) Wher e  l and he l d  as secur i ty i s  expropr i ated i n  
p a r t or i s  i n j u r i pu s l y  a f fec t ed , a secur i t y ho l der i s  
en t i t l ed t o  be pa i d  to t he ex t en t  pos s i b l e  i n  
accordance w i t h  h i s pr i or i t y ,  ou t of the mar ke t  va l ue 
por t i on o f  t he compen s a t i on and a ny d amages for 
i n j ur i ou s  a f fec t i on t he r e for , a s  t he case may be , a s um 
t h a t  i s  i n  t he s ame r a t i o  t o  s uch por t i on of t he 
compen s a t i on and damages a s  t he ba l a nce ou t s t and i ng on . 
t he secu r i ty a t  t he d a t e  o f  t he e xpropr i a t i on or 
i n j u r i ous a f fec t i on i s  to t he mar ke t va l ue of t he 
en t i r e l and , prov i ded however t h a t t he s um so 
de t er m i ned s ha l l be r educed by t he amoun t of any 
p aymen t s  made to t he secur i t y ho l der by t he owner a f t e r  
t he da t e  o f  exp rop r i a t i on or i nj u r i ous a f fec t i on .  
1 96 8 - 6 9 , c .  36 , s .  1 7 . 

2 0 . Whe r e  a s t a t u tory au t hor i t y p r epays a mor tgage 
i n  who l e  or i n  par t , t he s t a t u tory a u t hor i ty ,  

( a ) s ha l l pay t o  t he mor tg agee a bonus i n  r espec t 
o f  t he pr epaymen t amoun t i ng t o , 

( i ) t h r ee mon t hs i n t e r es t on t he amoun t of 
pr i nc i pa l  p r ep a i d  at t he r a t e  of 6 per 
cen t a yea r  o r  a t  such o t her r a te as i s  
pr escr i bed by t he L i eu t enan t Gover nor i n  
Counc i l by r egu l a t i on ,  or 

· 

( i i ) t he va l ue o f  any not i ce or bonus for 
pr epaymen t p r ov i ded for i n  t he mor t gage , 

wh i chever i s  t he l es ser ; 

( b )  sha l l pay t o  t he mor t g agee wher e ,  

( i ) t he p r eva i l i ng i n t eres t r a t e for an 
equ i va l en t  i nves t men t i s· l ower t han t he 
r a t e  under t he mor t g age , and 

( i i )  t here i s  no p r ov i s i on i n  t he mor tgage 
per m i t t i ng p repaymen t a t  t he d a t e  of t he 
exprop r i a t i on ,  

an amoun t  t o  compens a t e  for t he d i f fer ence i n  
t he i n te r es t r a t es for t he per i od for wh i ch 
t he amoun t  o f  p r i nc i pa l  p r epa i d  has been 
advanced , no t to exceed f i ve yea r s ; and 

( c )  sha l l pay t o  t he mor t g agor whose i n t eres t i s  
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