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PREFACE 

The process of interaction between organized labour and emplpyers setting out the 

terms and cQnditions under which employees work, and administering the 

employment relationship generally is a perennial · topi.c·� of interest, comment, 

discussion, and debate. In Alberta, and indeed in Canada as a whole, this 

labour -management relations system, or labour relations · system for short, 

maintains a high profile and importance within our. economic, political, and social 
. ,  

life and its functioning frequently touches tha lives of all Albertans. Labour 

relations is a very controversial subject, with soma supporting·· our contemporary 

system while others do not. lt has been the subject . of numer:ous enquiries often 

by investigators charged with the monumental task of not only articulating its 

alleged faults and shortcomings but also advocating. ·changes and reforms in the 

system, particularly in its legal foundations.l One of the best known and more 

comprehensive studies was commissioned by the· Government Of Canada in 1966 

and resulted in the 1968 publication of Canadian Industrial Rela!ions. A Report of 

the Task Force_� on Labour Relations. Ottawa: Privy Council Office. 1968. This study 

resulted in the, publication of the most comprehensive review of labour relations 

in Canada, and some of its recommendations were implemented in various 

Canadian jurisdictions. 

The builders of our labour relations system built it well.2 Despite its 40 years of 

age and its critics and reformers, the basic foundations of the system remain in 

place. To be surec there have been changes. However:, by and large they represent 

modifications or a "retro-fit" of the system rather than fundamental changes in 

the logic and foundations of the system itself. 

There is s. logic to our system of labour relations. The foundations. C?f freedom 

of association, certification, negotiations, grievance arbitration, work stoppages, and 

our system of dispute settlement collectively constitute a system designed to lead 

to the establishment of the terms and conditions of work and the administration 

of the employer -employee relationship in a way not only acceptable to the 

principal parties but also in a relatively harmonious, co -operative, and peaceful 



manner and still offer the greatest amount of freedom and self-determination to 
• _:j: � .. 

the parties. 

The fundamel')tal structure of our labour-management relationship is a system of . i. 

interactions established in the law. lt :is the law that has not only selected the 

instruments within which the parties shall interact but also attempts to define the 
. ' 

responsibilities of the parties to t�e system as a whole. 3 

The principle classes of critics consist of organized labour, employers, the public, 
I' 

and government. Understandably, giver;t the fact that the relationship is one of 

law, criticism is of the law and the_ reforms and changes urged are in the Jaw. 

The thrust of co�plaint by labour apd employers is primarily on how the system 
r 

does or does not protect their resp,,ctive interests in the relationship. The public, 

while not privy: to all aspects of the relationship, is well aware of the possibility 
'; ' 

of a work st�J?.page and its conc�mitant impact on the consumer and our 

economic and social life generally. To government, an institution traditionally 

charged with the care and nuture of the labour relations system as a whole, falls 

the task of responding to the conce�ry� of the interested parties, assessing the 

system as a whole, and deciding what if any reforms and changes to introduce 

to it. 

Accordingly, an� given the role of law in the labour relations system and its 

continuing controversial nature, it was quite appropriate that in January of 1975 

the Institute of Law Research a�d Reform commissioned a study of the 

labour-management relationship in Alb_erta. The funding for this project was 

provided by the Alberta Law Foundation. The project proposed by the Institute far 

exceeded in magnitude any work pre�iously comr:nissioned by the Institute outside 

its own staff. However, the Institute considered that the value of the research 

itself would be very substantial, and, while t�e results were difficult to forecast, 

it expected that the public interest of Alberta would be well served by a new 

look at the field of labour relations conducted by an inter -disciplinary group and 
' ' 

with the benefit of extended consultations with interested groups in Alberta and 

of a consider!ltion of the situation generally in this province. 



The initial terms of reference set out for this study called for the following: 

1. A comprehensive survey of the law relating to labour-management 

relations, particularly the resolution of disputes, and a review of all 

jurisdictions where the experience was considered relevant namely Canada, 

United States, Europe, and Australia. 

2. An analysis and assessment of the effectiveness of types of laws dealing 

with labour -management relations. 

3. An assessment of the Alberta environment with consideration given to 

what legislative structure, whether new or tried elsewhere, would likely be 

most suitable for Alberta. 

4. Recommendations for reform of the law. 

5. The preparation of a legal survey and the preparation of a critical aiid 

comparative summarization and analysis thereof. 

6. The preparation of an annotated bibliography dealing with all topics within 

the labour-management relations system. 

7. A program of consultation, probably by personal interview, with all 

interested parties including trade unions, management, and government in 

order to consider specific problem areas in Alberta and to obtain reaction 

to specific proposals. 

8. A social-economic study of Alberta to identify the factors which have to 

be taken into consideration and their relationship. 

9. The preparation of a final report with recommendations. 

The institute commissioned a research team consisting of two lawyers and two 

labour economists. The former category includes Mr. Anton M.S. Melnyk, O.C., 

B.A. (Alberta), L.L.B. (Alberta), L.L.M. (Harvard) of the Edmonton firm of Melnyk, 

McCord & Meiklejohn, labour-management arbitrator and until 1980 an Associate 

Professor of Labour Law in the Faculty of Business, University of Alberta. He 

also served as Project Director. Mr. Peter Freeman holds the B.A. (Manitoba), L.L.B. 

(Manitoba) and M.L.L.S. (Washington) and until July, 1980 was a Professor of Law 

in the Law Faculty, University of Alberta. He is currently Law Librarian, Supreme 



Court of Canada, Ottawa and Librarian Designate to the University of Alberta. The 

labour economists consisted of Dr. S.M.A. Hameed and the late J. Douglas Muir 

both of the Faculty of Business at the University of Alberta. Dr. S.M.A. Hameed 

holds the B.A. (Punjab), M.A. (Punjab), and Ph.D. (Wisconsin) and was a senior 

research economist with the Canada Department of Labour, Ottawa from 1964 to 

1968. He subsequently joined the Faculty of Business at the University of Alberta 

and is currently the Chairman, Department of Industrial and Legal Relations, and 

Professor, Industrial Relations. The late Dr. J. Douglas Muir B.Com. (UBC), M.B.A. 

(Berkeley), Ph.D. (Cornell) joined the Facuity of Business in 1963. He was active as 

a labour -management arbitrator and was a research contributor to the 1968 Federal 

Task Force Study into Labour -Management Relations in Canada. From 1971 to 1974 

he was Dean of the Business School at the University of Nairobi, Nairobi, Kenya. 

At the time of his passing on April 11, 1976 he was a Professor of Industrial 

Relations in the Faculty of Business at the University of Alberta and the Dean 

Designate of that Faculty. Subsequent to his passing, he was replaced in 1981 by 

Associate Professor Edward G. (Jed) Fisher, who joined the Faculty of Business, 

University of Alberta's Department of Industrial and Legal Relations in 1977 and 

was awarded the following degrees: B.A. (Colorado), M.A. (Indiana) and Ph.D. (UBC). 

Dr. Fisher also is a labour-management arbitrator. 

Subsequently, as research needs were identified and as additional manpower 

resources were required, other individuals were retained to work on either project 

research or to assist in the preparation of this report. They include: Dr. M. James 

Dunn, Associate Professor of Statistics, Faculty of Business, University of Alberta; 

Dr. Mordehai Mironi, at one time a visiting Professor of Labour Relations at the 

University of Alberta and now a Professor of Law in the Faculty of Law, Tel 

Aviv University, Tel Aviv, Israel; Ms. Christina Gauk, Edmonton lawyer; Timothy J. 

Christian, Assistant Professor of Law in the Faculty of Law at the University of 

Alberta; W. Laird Hunter, originally a graduate student in International Law and 

subsequently associated with the firm of Wright, Chivers, and Company in 

Edmonton and currently a student on the L.L.M. program at Queen's University; 

Robert Philp, the solicitor, Alberta Labour Relations Board; R. Neil Tidsbury, 



originally a graduate student in labour-management relations and now employed 

with the Construction Labour Relations -Aiberta; Dr. E.G. (Jed) Fisher, Associate 

Professor of Labour -Management Relations, Faculty of Business, University of 

Alberta; and Dr. C. Brian Williams, Professor of Labour -Management Relations, 

Faculty of Business, University of Alberta. 

Although the labour-management relationship maintains a high profile and is a 

subject of comment from many differing circles in Alberta society, it is not an 

activity that is properly understood except by the labour-management relations 

community itself. Even within that community there are those who, regrettably, do 

not understand it as well as membership in the community would suggest. Greater 

understanding of the system by a broader community would alone improve the 

effectiveness of the system itself. Likewise, uninformed comment can be 

detrimental to the system and indeed further compounds an already difficult 

situation. 4 The issues within a labour relations system are complex. Indeed the 

system itself is complex. The point of departure is to understand the system and 

how it does or does not work. lt is only after doing so that one can truly 

assess and evaluate a given proposal for reform and change in the system. To 

illustrate, within recent years we have witnessed the growth of specific legislative 

prohibition against the right to strike affecting certain classes of employees but 

at the same time the introduction of the negotiating process to these same 

classes of employees. Such action was based on the belief that the introduction 

of a specific prohibition would lead to the absence of the work stoppage, and 

the consequences that such an act has for th� continuation of services, and that � ,.J 'u' 

the negotiating process could effectively function in a no strike right environment. 

The desired effect was the latter. The method selected to obtain that effect was 

the former. The consequence, in effect, the replacement of the legal conduct of a 

work stoppage with the conduct of an illegal work stoppage and virtual 

ineffectiveness in the negotiating process, was not quite what the reform 

advocates had in mind. lt was and is an example of a reform undertaken without 

a true and complete understanding of what the labour-management relationship is 

truly all about and specifically the relationship between effectiveness in the 



negotiating process and the work stoppage right. 5 

Finally, we wish to offer the following observations on the character of the 

report itself. First, the central focus of this report is on the law of the Alberta 

labour -management relationship. As will be pointed out later, the law is only a 

part of the labour relations system. Further, the labour relations system in turn is 

only a part of the much broader industrial relations system of Alberta. We do 

not claim to report on the totality of the Alberta industrial relations system. lt is 

in this sense that we adopt a rather narrow focus in this report. Second, this 

report assumes a readership that is reasonably familiar with not only the Alberta 

labour relations system but also the Alberta industrial relations system. lt is our 

intention in this report to get at the issues quickly with a minimum of 

introduction and preparation. We believe that there is ample background material 

already in print and we urge it be consulted by the more uninformed reader. 6 In 

effect it is our intention to speak to those who make up the contemporary 

Alberta labour relations community regardless of the role or function served 

within that community. Third, and possibly of the utmost importance, we will 

focus not on matters of modification nor instruments of "retro-fit" but on the 

basic foundations upon which the Alberta labour relations system is built, i.e., 

freedom of association, certific:ation, negotiations, grievance arbitration, work 

stoppages, and dispute settlement. Unlike many who have gone before us we will 

call in for review many of those foundations and will argue that some do not 

serve the contemporary labour relations system well. In addition, we will argue 

that in other areas we have basic foundations that in our opinion are basically 

sound but their effectiveness has been eroded by more recent modifications and 

instruments of "retro-fit". In this area we call for a return to the first and basic 

foundations. Fourth, given these .basic foundations and given the nature of 

contemporary life in Alberta we believe the existing system functions about as 

well as one could ask of it and no amount of "tinkering" would likely improve 

upon it. Real improvement, in our opinion, lies in review and reconsideration of 

the basic first foundations of the system. That is what we have done. Finally, it 

is our hope that this report will stimulate discussion and debate in not only the 



local labour relations community of Alberta but also throughout Canada. We have 

deliberately prepared it to do so. lt is not our wish that this report be filed and 

that it quietly take its place within the silent environment of the many that have 

gone before it. We urge discussion, debate, and commentary. 

The report of the Alberta Labour-Management Relations Project follows. lt was 

originally contemplated that this report would be available during the year 1977. 

Clearly, this report is a good five years late. This delay is in part the result of 

circumstances that prevented the original four principal investigators from giving 

to the project the commitment originally contemplated and in part the result of 

the unusually active legislative programs from 1976 through 1981 affecting Alberta 

labour relations. In April of 1976 we learned of the loss to this project ·of our 

dear friend and colleague Dr. J. Douglas Muir. We do not use his untimely 

passing simply as an excuse but as a measure of the loss to this project of his 

leadership, vigour, vitality, and inspiration. During 1977 The Alberta Labour Act, 

1973 was placed under extensive review and numerous amendments to it followed. 

The year 1977 also saw the passage of The Public Service Employee Relations 

Act and with it the introduction of a rather extensive labour relations system to 

new areas within the public sector fields of employment in Alberta. In early 1980 

The Alberta Labour Act, 1973 again was opened up for review which subsequently 

led to The Labour Relations Act of 1980. In a very real sense this extensive 

legislative activity meant to us that our labour relations system was almost 

continuously changing and, in effect, considering the focus of this project, 

represented a frequently moving target. Although not by design, we believe that 

with most of this activity behind us the year 1982 offers a comparatively stable 

labour relations environment and thus an appropriate time for the release in this 

report of our findings and recommendations. To the Institute authorities who 

repeatedly granted our request for additional time we extend our deepest 

appreciation. 

Anton M.S. Melnyk, Q.C. 
Edmonton, Alberta 
April 10, 1982 
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INTRODUCTION 

THE ISSUES 

1. There are three factors central to the question of Alberta's future 

economic growth and its social and political stability. They will also 

determine the quality of life to be enjoyed by all Albertans as well as 

the form and degree of their participation in our economic, social, and 

political affairs. These factors are: (i) the optimal use of our material, 

technological, and intellectual potential, (ii) development of work settings 

that will ensure high productivity and self-actualization and, (iii) through 

social and legal efforts, the channelling of aggressive and conflict-oriented 

behaviour into economically, socially, and politically acceptable avenues in 

order to enrich the day to day life of all Albertans. 

2. The joint contribution of labour and management in all three areas 

mentioned above is vitally important as both directly influence economic, 

social, and political affairs and directions. However, it appears that labour 

relations considerations do not feature prominently in the formulation of 

broad public policies, particularly economic and social policies. If the 

current issues in our labour relations system and our work environment 

are not effectively responded to, the dream of Alberta's economic 

prosperity, social harmony, and improved quality of life may not be 

realized. 

3. In spite of Alberta's economic growth, its social and political stability and 

the contributions of labour and management to each, the fact remains that 

to some observers our contemporary labour relations system does not 

seem to serve us well.1 Without change there is little reason to believe it 

would serve us better in the future. There is no shortage of suggestions 

of what is wrong and why. We have reviewed many and the following 

represents to us the current major issues in the functioning of our labour 
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relations system. 

a) Incidence of Work Stoppages. During the last 10 years Canada has 

lost the second highest number of man-days due to work stoppages 

of all industrialized countries.2 This loss is very real both in 

economic terms and to those affected by them either as participants 

or consumers of the unavailable product or service. Work stoppages 

are of three types: first agreement stoppages, agreement renewal 

stoppages, and stoppages during the term of the collective agreement. 

According to one authority, first agreement stoppages account for 

10%, agreement renewal for 65%, and stoppages during the agreement 

term for 25% of all strikes. 3 The first and second types are usually 

legal stoppages. The third type, by definition, is illegal. The incidence 

of stoppages in Alberta is not as high as other jurisdictions relative 

to the number of agreements negotiated in any given year.4 Further, 

there does not appear to be a noticeable trend in our stoppages 

other than to note that, with increased economic activity and 

extension of the labour-management relationship to new occupations 

and industries, stoppages are increasing. We are also experiencing 

increased growth of the stoppage in the public sector fields of 

employment. Given the expansion of the labour-management 

relationships both of these observations are to be expected. Alberta's 

work stoppage record from 1975 to 1980 is set out in Table 1.5 In 

order to give these statistics some perspective we point out that in 

1980 225,000 man-days were last due to industrial injuries and over 

900,000 were lost due to employee illness. 

b) Nature of Service Affected by Work Stoppage. There is concern not 

only with respect to the number of man days lost in recent years 

but also with respect to the kind of services which have been shut 
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TABLE j_ 

LEGAL STOPPAGES � ALBERTA. 1975-1979 

.Y.e.ar. Nymb�r 

1975 31 
1976 26 
1977 12 
1978 51 
1979 27 
1980 

Man-Pays � 

380,158 
106.910 

66,810 
447,340 

62,560 

down. In several instances strikes by professional groups or by 

groups of employees which were traditionally viewed as providing an 

essential service have shocked the public. Added to these 

developments is a growing public awareness of labour relations 

brought out by the nature of reporting in the mass media. Generally 

speaking crises and mishaps, such as the failure of the negotiating 

process, tend to pre-empt the reporting of less significant but 

peaceful events such as the negotiation of an agreement. In essence, 

the cumulative effect of all of these developments can be a 

generally held questioning and loss of confidence in the usefulness 

and validity of the negotiating process as we view it. 

c) Failure of the Negotiating Process. Our labour relations system is 

committed to the institution of periodic labour-management 

negotiations with the view of arriving at a collective agreement 

setting out the negotiated terms in that agreement. This negotiating 

process is distinctly adversarial in nature. lt is also true that our 

system, with one or two exceptions, does not dictate what is to be 

in that agreement nor comment on the quantitative dimension of the 

terms negotiated. The substantive terms and the economic impact of 

the agreement are determined within the negotiating process. lt is our 

opinion that the effectiveness of the negotiating process is a 

function of its success in bringing forth a collective agreement. 

Failure to produce an agreement, and the occurrence of a subsequent 

work stoppage, represents a failure of the negotiating process. Some 
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people believe that the effectiveness of the negotiating process is 

rapidly decreasing particularly with its more recent introduction into 

the new fields of employment such as the professions and the public 

sector. There are those who explain this on grounds of lack of 

negotiating skills on both sides. Recognizing that it does indeed take 

skill to negotiate a collective agreement, but no skills whatever to 

arrive at a work stoppage, there is probably merit in this 

explanation. Others argue that the degree of difference in the 

expectations of the parties in negotiations is so great that the 

negotiating process simply cannot handle it. Others point out that 

without a commitment to reach an agreement there will be no 

agreement. This is certainly true. lt is argued that the commitment 

simply and more frequently does not exist. Again, given such a 

situation no amount of negotiating will bring forth an agreement. 

Moreover, some observers point out that lack of ability to induce 

commitment or to resolve divergent expectations often stems from 

the extent to which work stoppages impose costs on either or both 

sides. lt is imperative that work stoppages impose costs on both 

sides in order to generate concessions either prior to or after the 

stoppage commences. Generally speaking, the higher the costs for 

both sides together the greater is their commitment to settle their 

differences without resorting to the strike weapon. 

d) Diminished Effectiveness of the Work Stoppage. The raison d'etre of 

a strike or lockout right is its potential as a catalytic agent in 

bringing the two negotiating parties closer to an agreement. The 

strike or lockout potential speaks to the costs flowing to the parties 

upon the failure of the negotiating process to bring forth an 

agreement. As noted above, the effectiveness or utility of this 

primarily economic sanction is related to the extent of its perceived 

ability to penalize the parties for failing to agree. Several 
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technological and institutional changes have provided a degree of 

protection to both labour and management against the penalizing 

effects of a strike or lockout. Some managements have increased 

their capability of inventory buildup and catchup production, as well 

as their ability to continue production due to automation and 

supervisory staff. Moreover, a few employers participate in strike 

insurance schemes and many public sector employers have received 

fiscal year revenues through taxation. Employees, by contrast, will 

reduce their vulnerability to the extent that they can depend for a 

longer time on personal savings, loans, strike pay, social assistance, 

or alternative employment. However, such things as double-digit 

interest rates clearly reduce the abilities of both labour and 

management to engage in or withstand strikes. Canadians, and to a 

somewhat lesser extent, Americans have a reputation for striking long 

and hard which is reflected in statistics on the duration of strikes. 

The average duration of work stoppages each year depends upon the 

breakout of stoppages in that year according to contract status: first 

agreement, agreement renewal and during the term of the agreement. 

In Canada and Alberta first agreement strikes last the longest, 

roughly �even to ten work weeks, agreement renewal strikes have an 

intermediate length, between five and seven work weeks, and strikes 

during the term have the shortest duration, one to two work weeks. 

These durations may be reflective of what some observers perceive 

as the diminished effectiveness of the strike. 

e) Labour-Management Negotiations and Inflation. Although inflation has 

been described as a world-wide phenomenon, many critics cite the 

alleged monopoly power of trade unions as the cause of negotiated 

inflationary economic settlements. Public understanding of the situation 

is confused because of the circularity; namely, is it inflation that 

causes the trade unions to demand high wages or is it the high 
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wage settlements obtained that cause inflation? Moreover, economists 

have not developed a single all-embracing theory of inflation but 

point instead to various sources of inflation such as government 

spending, the prices of imports as inflated by currency devaluation, 

interest rates, rate of expansion of the money supply, cartel prices 

for oil, price setting especially in industries buttressed by tariff 

walls, and competition for scarce resources in expanding industries, 

in addition to wage settlements. Even though there is no conclusive 

evidence, the public often tends to blame trade unions. 

f) Adversarial Processes and the Labour Relationship. Our labour 

relations system embraces processes that are distinctly adversarial in 

nature. We noted earlier the adversarial nature of the negotiating 

process. In addition, our system of law is an adversarial system. The 

certification and grievance arbitration processes, which tend to be 

quasi-legal processes, especially the latter, are also adversarial in 

nature. lt is our opinion that many observers of the labour relations 

system of Alberta neither truly understand the significance of the 

adversarial nature of our system nor appreciate why the system is 

necessarily adversarial in nature. Often the existence of the adversary 

relationship and adversarial processes are cited as faults within the 

system and it is argued that they per se are the generators of 

industrial conflict. lt is argued that the system should be purged of 

its adversarial nature and its adversarial processes. We do not agree 

with this view as to us it denies the fact that the 

labour-management relationship itself is inherently adversarial in 

nature. lt is predicated upon the "resolution of conflict through 

conflict." The former conflict pertains to the competing or conflicting 

but sometimes coinciding interests, goals and objectives of labour 

and management. lt focuses on such things as wages, hours and 

working conditions as well as the so-called management's rights. The 
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latter conflict relates to the use of the economic sanction or strike 

to resolve the former conflict. The point we wish to make is that 

the existence of the former conflict does not mean that the latter 

conflict will occur automatically. Indeed, over 90% of all collective 

agreements that come open for renegotiation are reached without 

resort to the lawful work stoppage. In such instances, the threat of 

the latter type of conflict presumably induced labour and management 

to resolve their differences and consummate a collective agreement. 

The labour-management relationship also is inherently adversarial in 

nature in that labour and management do not equally and jointly, as 

of one mind, welcome and accept the emergence of what we call 

the labour-management relationship.6 For example, in our opinion it is 

a gross error to encourage an adversarial process such as the 

negotiating process, which is based on economic rather than 

argumentative conflict as in law or arbitration, when for one reason 

or another the work stoppage possibility has been removed, or is 

likely to be removed, and in so doing prevents the negotiating 

process from fulfilling and following its designed course. Not to 

recognize such an error or to underestimate the consequences of 

such intervention on the labour relations system is, in our opinion, 

one of the fundamental failures in the administration of our 

contemporary labour relations system. The public, however, should not 

be denied services or products which are highly essential to its 

health, safety or welfare. We will speak further to these views in 

later sections of this report. 

g) The Public Interest and Labour Relations. The fact of the matter is 

that the labour relations system of Alberta functions without a good 

deal of regard for the public interest. This fact is quite 

understandable as there is no vehicle for representing a public 

interest in our labour relations system. As is often said, the 
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labour-management relationship is basically a private relationship. 

However, there are others who argue that the private relationship has 

in fact gone public and, as such, calls for a definitive public interest 

vehicle within the relationship. We believe this point is well taken. 

Our labour relations system functions in an environment its designers 

did not dream of. This is the age of big business and big labour 

participating in big negotiations and upon its failure of big work 

stoppages. The decisions taken in the negotiating process are big 

decisions that naturally affect our economic and social functioning. In 

addition, we have a labour relations system functioning in new 

industries, new occupational classes, and in distinctly different fields 

of activity all of which function in a close proximity to the public 

interest. Bigness and newness have brought the system face to face 

with the profile of a public interest. We do not believe that the 

system can continue to fail to recognize or fail to respond to this 

reality. Labour relations in Alberta is no longer a private affair. 

OBJECTIVES OF THE PROJECT 

5. Earlier in the Preface to this report, we outlined the specific terms of 

reference assigned and adopted by this labour-management relations 

project. lt was our hope and expectation that within these terms of 

reference we could fulfil! the following objectives: 

a) To encourage a better understanding of the functioning of the Alberta 

labour relations system generally. 

b) To articulate the role of the law in the functioning of this system 

specifically. 

c) To clearly identify the content of the law within the system, its 

purpose and objective, and to assess and evaluate its functioning and 

appropriateness. 

d) To identify weaknesses in 

relations system generally 

the functioning of the Alberta labour 

and of the law within the system 



9 

specifically. 

e) To determine the causes of weaknesses in the functioning and law 

of the system and to advocate reform and changes in functioning 

and in the law. 

f) To generate discussion, dialogue, and debate with respect to the 

functioning of the Alberta labour relations system generally and the 

functioning of the law within the system specifically. 

6. lt was our opinion that the fulfillment of the above objectives could best 

be achieved by critically examining the present system of labour relations 

in Alberta and the role that the law plays in it. By analyzing the 

environment surrounding the labour relations system, by probing the 

structure, functions, and philosophy of the participants in the system, by 

evaluating the effectiveness of the mechanisms for conflict resolution, and 

by understanding the attitudes, processes, and governmental intervention 

techniques at the time of negotiations, we learn much not only of the 

system but also of its strength and weaknesses. We are convinced there 

are, to say the least, inadequacies. Certainly, our labour relations system 

is not working as people expect nor as they hoped for. In later sections 

we will elaborate our reasons for thinking so. But as a starting point, 

concern regarding the functioning of the system is enough justification for 

undertaking this enquiry. 

METHODOLOGY 

7. We recognize that the body of knowledge relating to our labour relations 

system extends beyond the boundaries of a single discipline. In 

recognition of this fact, as illustrated by the composition of the project 

team, we adopted a multi -disciplinary research methodology. The specific 

methodological techniques included the following. 

8. a} Survey and Review of Relevant Literature. Realizing the dearth of 
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literature on Alberta's labour relations system, the project's staff 

undertook an extensive search for relevant material from other 

published sources. Topics discussed in leading industrial relations 

journals in Canada, United States, United Kingdom, and Australia were 

examined at length. Other sources included Federal and Provincial 

government publications, bulletins and documents of the International 

Labour Organization, recent books and articles published both within 

and outside of Canada, research reports commissioned by the 1968 

Federal Task Force on Labour Relations, and publications prepared by 

industrial relations centres in leading Canadian and American 

universities. All published and unpublished materials consulted have 

been compiled and referenced in the bibliography of this report. 

Several of the studies were reviewed for their relevance to Alberta's 

situation and the views expressed are undoubtedly reflected in our 

analysis and recommendations. 7 

b) Collection of Statistics from Public Sources. Published statistics from 

the Alberta Labour Relations Board were used for the analysis of the 

types of transactions handled, collective bargaining structures, and 

work stoppage incidence in Alberta. Labour force, employment, and 

wage and salary statistics were obtained from the Alberta Bureau of 

Statistics, which also assisted in the development of a labour market 

profile. Statistics Canada and Canada Department of Labour 

publications were used for supplementary data. 

c) Public Opinion Survey. Recognizing the growing involvement of the 

public as observers in labour relations and having witnessed its 

consequences, it was decided that primary data should be generated 

on how Albertans view certain aspects of labour relations such as 

management, trade unions, the negotiating process, the right to strike, 

and the proper role of government in labour relations. A 

comprehensive questionnaire was developed for this purpose. 
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Representatives from the Alberta Federation of Labour, Alberta Union 

of Provincial Employees, Alberta Manufacturing Association, Alberta 

Mining Association, Alberta Construction Association, Alberta 

Department of Labour, and Department of Treasury were invited to 

comment on the questionnaire. As a result of this consultation, a 

revised questionnaire was prepared. A carefully selected sample of 

Albertans, tested for its representativeness, was approached through 

household mail questionnaire supplemented by door-to-door 

interviews. A technical note on the statistical technique used for 

developing the sample, survey details, as well as survey results were 

published in M. James Dunn, Survey of Individual Attitudes Towards 

Labour-Management Relations in Alberta. Edmonton: Institute of Law 

Research and Reform (1978) 154 pp. 

d) Legal Research. The thrust of legal research efforts centred on a 

review of the written decisions rendered since 1970 on a) references 

to Alberta's two labour relations boards, The Alberta Labour Relations 

Board and The Public Service Employee Relations Board, b) agreement 

administration references to arbitration or adjudication and c) judicial 

review of both series of decisions. These efforts included the 

acquisition of the written decisions in question and subsequently led 

to the preparation of an annotated subject index entitled Judicial 

Review and the Alberta Labour Act, 1973 -- An Annotation prepared 

by Robert Philp and the preparation by Peter Freeman of a subject 

index entitled Alberta Grievance Arbitration Decisions -- Index, 

Annotation, and Statistics. Recognizing the importance of this type of 

information to the Alberta labour relations community, these efforts 

were continued in 1980 by L-M Reporting Services Ltd. and led to 

its offering of a full text and decision abstract service covering all 

labour board, arbitration, and adjudication decisions rendered in 

Alberta on a non-profit basis. 
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e) Meetings and Consultations. Project members held several meetings 

with representatives of trade unions, management, and government to 

exchange ideas and to develop an understanding of their concerns 

and views on current labour relations issues. In addition, we took the 

opportunity to introduce many of the views and recommendations 

contained in this report and, although we did not necessarily obtain 

their concurrence nor agreement, their reactions and comments were 

extremely valuable. From time to time, we consulted with officials of 

a variety of labour tribunals as well as leading industrial relations 

and labour relations authorities throughout Canada. During the final 

stages of our deliberations we met with the cabinet committee on 

labour. A complete list of individuals formally interviewed by project 

members follows: Paul Wailer, former Chairman, The British Columbia 

Labour Relations Board; Jim Matkin, former Deputy Minister of Labour, 

Province of British Columbia and now Deputy Minister of 

Inter-Governmental Affairs; George Saunders, Economist, Department of 

Labour, Government of Canada; John Crispo, Professor of Labour 

Relations, University of Toronto; Reg Basken, former President, Alberta 

Federation of Labour and currently Field Representative, Energy and 

Chemical Workers Union; Eugene Mitchell, former Executive Secretary, 

Alberta Federation of Labour; the late Roy Comston, Representative, 

Canadian Manufacturers Association; the late Robert Mullins, formerly 

President, Alberta Construction Labour Relations Association; Gerry 

Lucas, Representative, Labour Relations Committee, Edmonton Chamber 

of Commerce; J.H. Chesney, Representative, Alberta Chamber of 

Mines; H.D. Woods, Professor of Labour Relations, McGill University 

and the University of New Brunswick; James E. Dixon, Public Service 

Commissioner, Government of the Province of Alberta; William Broad, 

formerly President, Alberta Union of Provincial Employees and 

formerly President, National Union of Provincial Government 
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Employees; Don Gardiner, formerly Deputy Minister of Labour, 

Government of the Province of Alberta; Robert D. d'Esterre, formerly 

Assistant Deputy Minister of Labour, Government of the Province of 

Alberta and currently Labour-Management Arbitrator and Mediator; 

Jake Finkelman, Q.C., former Chairman of the Public Service Staff 

Relations Board; and Gordon Wright, Director, Labour Research, 

Department of Labour, Government of the Province of Alberta. 

f} Submission of Briefs. Originally we intended to invite and receive 

briefs from a large number of concerned groups and individuals. We 

believed that the ideas and views set out would be helpful in 

generating new ideas, reinforcing our observations, and give to us a 

backdrop against which our own views and ideas could be assessed 

and evaluated with respect to similarity with others, likelihood of 

acceptance, and practicality. However, subsequent circumstances 

dictated that we would not be able to proceed as originally intended. 

On the other hand, we were given access to submissions entered 

before the Minister of Labour as a result of his 1980 call for a 

review of the Alberta Labour Act, 1973. These submissions proved to 

be invaluable and meant that our original purpose in this activity 

could be more than satisfied. We proceeded by way of a complete 

content analysis in order to identify what the concerns were, what 

changes were advocated and why, and the degree to which the 

concern and change advocated was generally held within the labour 

relations community. This project was conducted by Professor E.G. 

(Jed} Fisher of the Department of Industrial and Legal Relations at the 

University of Alberta and resulted in the project report entitled The 

1980 Submissions Regarding The Alberta Labour Act, 1973: An 

Analysis. 

SCOPE AND LIMITATIONS 

9. Although the methodology employed was extremely broad, as noted earlier, 
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the scope of this project was described in somewhat narrow terms and 

holds to the central mandate to review the functioning and law of labour 

relations in Alberta. We are cognizant of the fact that some of our 

analyses, conclusions, and recommendations will be not only controversial 

but also challenged. We have knowingly undertaken this direction because 

our intention is to generate an extensive debate and examination of the 

structure, attitudes, and policies in labour relations in this province, 

particularly by all who participate in our labour relations system. 

10. On the other hand, in some aspects of the labour-management relationship 

a broader scope was adopted. For instance, a total and comprehensive 

approach was considered advisable in identifying problem areas in both 

public and private sectors. The unavoidable comparison and spillover effect 

from one to the other, required that we examine labour relations in the 

private sector as well as the case of municipal and provincial employees, 

hospital employees, school employees, police, and firemen. Furthermore, 

the borderline separating professional and non-professional employees and 

supervisory and managerial positions is, in a large number of situations, 

either undefined or becoming redefined in view of changing organizational 

structures or social values. Hence, we decided to examine the status of 

various professional groups, including engineers, doctors, architects, 

university professors, and lawyers. We are also aware of the dilemma 

faced by the foremen and other supervisory personnel. Should they have 

the right to organize? Should they form separate bargaining units and 

separate unions? What about their right to strike? We would be remiss in 

our undertaking, if we did not address ourselves to these questions. 

11. The greatest limitation of this study arises because of the scarcity or 

non-availability of background research on the many aspects of Alberta's 

labour relations system. To illustrate, in many instances statistics do not 
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go beyond the last five years. The breakdown of data for certain kinds 

of statistics such as union membership by industry or the extent of 

voluntary recognition by employers is simply not available. 

PUBLISHED AND UNPUBLISHED REPORTS 

12. The following is a listing of the studies commissioned by the project that 

resulted in either a published report or an unpublished working paper. 

Copies of both are available. 

A. Published Reports 

Dunn, M. Jim, Survey of Individual Attitudes Towards Labour-Management 
Relations In Alberta, Edmonton: Institute of Law Research and Reform 
{1978) {154 pages). 

Mironi, Mordehai, The Arbitration of Interest Disputes in Alberta. An 
Analysis and Evaluation, Edmonton: Institute of Law Research and 
Reform {1977) {174 pages). 

Tidsbury, R. Neil, Labour Relations in Alberta -- A Profile, Edmonton: 
Institute of Law Research and Reform (1978) (162 pages). 

B. Unpublished Working Papers 

Christian, T., Judicial Review v. Judicial Restraint and Labour Relations 
Boards (1978) (52 pages). 

Fisher, E.G., The 1980 Submissions Regarding The Alberta Labour Act, 1973: 
An Analysis {1981) {11 pages). 

Freeman, Peter, Alberta Grievance Arbitration Decisions -- Index, 
Annotation, and Statistics (materials assembled, classified, and filed). 

Gauk, C., Enforcement Powers of Labour Relations Boards: Cease and 
Desist {1979) (48 pages). 

Gauk, C., Legislative Status of Labour-Management Cooperation (1978) (50 
pages). 

Gauk, C., Persons Employed in a Confidential Capacit 
to Labour Relations: Exclusion from Collective 
pages). 

Exclusion from 

Gauk, C., Review of Public Sector Labour Legislation (1978) (48 pages). 

Gauk, C., The Duty to Bargain (1977) (38 pages). 

Hameed, S.M.A., Structure in Labour Relations (1977) (45 pages). 
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Hameed, S.M.A., The Role of Conflict in Labour Relations (1976) (12 pages). 

Hunter, Laird, A Survey of the Position of Private Sector Employees with 
Respect to Collective Bargaining Rights (1977) (16 pages). 

Philp, Robert, Judicial Review and The Alberta Labour Act, 1973 -- An 
Annotation (1978) (199 pages). 

Philp, Robert, The Use of the Courts in Labour Relations 
Disposition of Actions Before the Courts (1979). 

Survey of 

FORMAT OF REPORT 

13. The observations, findings, and recommendations of this 

labour-management relations project follow. In order to give perspectives, 

we start in Chapters I and 11 with a detailed review of the Alberta labour 

relations system. Initially, in Chapter I, the central focus is on participants, 

goals, and context. In Chapter 11 we focus on processes. In Chapter Ill we 

examine the relationship of our labour relations system with the industrial 

relations system in order to give perspectives on the broader industrial 

relations system of Alberta and relate the labour relations system to this 

broader context. Chapter IV presents an in-depth statement on the laws 

governing the Alberta labour relations system. We seek to set out clearly 

what the law is and its role and function within the system. Chapter V is 

devoted to the expression of our views on the functioning and law of the 

labour relations system. We focus on matters of evaluation, and issues. 

Finally, in Chapter VI we set out and argue the case for reform and 

changes in selected aspects of the functioning and law relating to our 

labour relations system. However, first we turn to the matter of 

perspectives. 
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CHAPTER 

THE ALBERTA LABOUR -MANAGEMENT RELATIONS 

SYSTEM: PARTICIPANTS, GOALS, AND CONTEXT 

14. In the introduction to this report we identified several issues that to some 

observers represent contemporary shortcomings in Alberta's labour relations 

system. Our subsequent task, in Chapter V and especially Chapter VI of 

this report, is to set out the case for what we believe are the major 

issues and to advance recommendations designed to deal with each and 

for incorporation into the functioning and law of labour relations in this 

province. 

15. However, before turning to matters of criticism, reform, and changes we 

turn first to an identification and understanding of the Alberta labour 

relations system. In taking this direction our approach will be quite 

different from other previous endeavours which, like this one, are oriented 

towards criticism, reform, and change. lt is our position that in labour 

relations matters criticism, reform, and change cannot be properly 

understood without first having a thorough understanding of what the 

system is and how it functions. To achieve this we shall examine the 

institutional structure of the Alberta labour relations system within a 

broadly based integrated conceptual framework. We start by identifying the 

variables or components that together make up the labour relations system 

of Alberta. They consist of Participants, Goals, Context, Processes, and 

Law. In turn, within each component we identify its elements. For example 

within the component of Participants we can identify Employees, Trade 

Unions. Employers, Labour Boards, Arbitrators/ Adjudicators, Government, 

Legal Counsel, Consultants, and Courts. In terms of Goals, meaning the 

objectives and purposes that the participants bring to the system, we will 

focus on Trade Unions, Management, Government, Labour Relations System, 
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and Society. Context refers to the character of the relationship particularly 

the attitudes and values that the participants bring to the process as well 

as the "facts of life" surrounding the nature of the labour-management 

relationship. Processes include the transactions within which the participants 

interact and consist of Organization of Trade Unions, Labour Board 

Transactions, Negotiations, Dispute Settlement, Work Stoppages, Grievance 

Arbitration, Interest Arbitration, and Reference to the Courts. The Law 

includes a study of the substantive provisions of The Labour Relations 

Act, Statutes of Alberta, 1980, c. 72, The Public Service Employee 

Relations Act, S.A. ,  1977, c. 40 and The Firefighters and Policemen Labour 

Relations Act, Revised Statutes of Alberta, c. 143 as well as 

determinations of the Courts. A,�, complete portrayal of this conceptual 
j 

framework is given at page' 22. /ln the sections that follow we look at 
f . / 
l r:/ 

p::�r.h PIPmr::ont ::�nrl sPt rHtt thr.>�·h::osir. hnrlv nf k"nn\Atlf!>rln"' nn "'"''"'h ::onrl 11nnn --· - · ·  -·-· · ·-··- -··- --- - - - - · · - ---·- --- , -· ·-··--- ·---- w - -· · ---· · -· ·- -r -· · 

which an overall understanding of the system and its functioning must be 

built. lt is our opinion that this approach will meet our fundamental 

objective of addressing the question: What is the labour relations system 

of Alberta and how does it function? 



3 

THE ALBERTA LABOUR RELATIONS SYSTEM 

FRAMEWORK OF ANALYSIS 
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16. By using this approach it is our hope that we will be able to not only 

accurately and completely portray the system to the reader but also 

identify the sources contributing to much misunderstanding over the nature 

and function of Alberta labour relations. These sources of 

misunderstanding, which reside in all of us associated with labour relations 

in this province are a product of the following three observations: 

a) the participants, goals, processes, context, and law of the labour 

relations system are neither well defined nor clearly understood, even 

by the members of the Alberta labour relations community, 

b) the absence of a comprehensive conceptual framework for 

understanding and analyzing the relationship between the functioning 

of the labour relations system and the rest of the society and, 

c) industrial conflict and its resolution is frequently studied within the 

context of only a part of the labour relations system, more precisely 

within our dispute settlement system. We believe that the final and 

permanent solution lies within the functioning of the labour relations 

system as a whole. 

17. To illustrate, certain observers of the 'Alberta labour relations system, 

primarily those who are not direct participants in the system, frequently 

focus concern on a} the level of wages, hours and working conditions 

obtained through the negotiating process and b) the consequences of a 

work stoppage should the negotiating process fail. Two measures could be 

implemented in order to eliminate public concern over these two matters: 

wage controls for the former and the withdrawal of the established legal 

right to a work stoppage for the latter. However, is each solution 

appropriate or desirable? Generally speaking the answer is no because of 

the consequence of the solutions on the equally appropriate and desirable 

commitment to the processes of self-determination, self-help, and freedom 
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of action within the labour relations system. The point is that given any 

particular concern over the functioning of the labour relations system we 

do have, technologically so to speak, a quite adequate response capability. 

The problem with this simplistic view and approach is that the solution 

may well affect other equally desirable qualities within the labour relations 

system. We conclude therefore that our system functions within a 

delicately established balancing of interests in the relationship and reform 

and change can only be properly assessed by attempting to consider the 

consequences of each cause and effect or trade-off choices before us. 

This state of a delicate balancing or trade-offs is inherently part of the 

nature of our labour relations system. In effect, the labour relations 

system is continually bombarded by a host of transactions both within 

and without the system and to be effective it must have the capability of 

responding to each without risk of destroying the system itself. Direct 

participants, government action, and the expectations and demands of 

society on the system are all separately or collectively quite capable of 

destroying our labour relations system. lt is our opinion that this fact is 

not generally appreciated, as evidenced by the actions of some, and these 

actions often do not serve the labour relations system well. We believe 

that these actions are the result of a generally held lack of understanding 

of what the system is all about and a seeming lack of priority to 

improve upon that understanding. lt is our belief that the greatest threat 

to Alberta's labour relations system resides within this lack of 

understanding of what the system is all about by participants, government, 

and society as a whole. For our part, we will attempt to do something 

about it.1 

The study of labour relations in the Provinc� of,\Aiberta often becomes a 

study of pluralism.2 Alberta, the fourth large_:>� province in Canada, is 

characterized by diverse ecology. The work force is derived from a 
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population of some two million residents of diverse ethnic, racial, 

religious, and social origins. The work force is employed in enterprises 

engaged in a variety of economic endeavours. These enterprises range 

from small family farms, family businesses, and partnerships employing 

one or two workers, to large corporations employing more than one 

thousand workers. These enterprises are controlled both from within the 

province and from other areas of Canada, North America, and the world. 

About one quarter of Alberta's one million employees are organized into 

about 750 locals of about 125 unions. Some local unions are independent. 

Others have national and/or international affiliations. The federal, provincial, 

and many local governments are increasingly involved in the regulation of 

private sector enterprises, and in the provision of goods and services in 

addition to their public administration activities. Collectively, the three 

levels of government now employ about one-seventh of the province's 

work force. 

19. The study of the pluralistic phenomenon of iabour relations is further 

frustrated by a dearth of specific, comprehensive quantitative information 

with which to describe or define the phenomenon. Statistics concerning 

many aspects of labour relations have been published in a variety of 

forms and by various authorities, ranging from the more comprehensive 

publications of Statistics Canada and Labour Canada, to the treatment by 

the media of individual problems. However, the publication of quantitative 

information of interest to those who study and practise in labour relations 

and those who are affected by the labour relations scene has often lacked 

specificity with respect to the Alberta sphere of interest and activity, and 

has often lacked the comprehensive features desired by those whose 

practice and interests revolve around labour relations. 

The focus of this section of this chapter is to identify, describe, and 

quantify the pot pourri of participants in the labour-management 
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relationship in this pluralistic environment.> Having done so we will turn to 

the matters of their goals and the context of the systems functioning. The 

statistical information that follows was generated from three principal 

sources. Some of the information was extracted from authoritative 

bulletins and reports. Other statistics were provided by administrations, 

institutions, and public and private services. Finally, some statistics were 

derived from the documents, records, and accounts of institutions and 

services. Published information and that provided by administrations, 

institutions, and services, has been accepted as published or provided. In 

the case of the information that was derived from documents, records, 

and accounts, considerable effort was expended to ensure that such 

information was factual. However, absolute accuracy cannot be guaranteed, 

and the investigators apologize for any errors or omissions that may have 

occurred. 

PARTICIPANTS 

20. Employees. Total employment in Alberta increased from 889,000 in July, 

1976 to 1,128,000 in July, 1981, an increase of 27% over the 5 year period. 

Employment in agriculture declined 28% from 132,000 to 95,000. 

Employment in non-agriculture industries increased 37% from 752,000 to 

1,032,000. In July of 1981 the industry distribution of non-agriculture 

employment was as follows: manufacturing, 98,000 or 9.5%; construction, 

126,000 or 12.2%; transportation, communications, and utilities, 94,000 or 

9.1%; trade, 193,000 or 18.7%; finance, insurance, and real estate, 59,000 or 

5.7%; service industries, 315,000 or 30.5%; public administration, 79,000 or 

7.7%, and other primary industries, 69,000 or 6.7%. The three largest 

employers are the service, trade, and construction industries and together 

account for 61.4% of total employment. Manufacturing ranks fourth and 

provides only 9.5% of employment. The four fastest growing industries in 

terms of employment are other primary industries, finance, insurance, and 

real estate, transportation, communications, and other utilities, and 
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construction. Statistics giving employment by industry are presented in 

Table 2. The foregoing statistics confirm four significant features in 

Alberta's industrial and employment profile: relatively low employment in 

manufacturing, relatively high employment in the fields of construction and 

service, a high rate of overall growth in employment, and highest rates of 

employment increases in energy-related primary industries and its 

infrastructure support industries such as finance, transportation, utilities, and 

construction. 



INDUSTRY 

Agriculture 
Non-Agriculture 
Other Primary Industries 
Manufacturing 
Construction 

9 

TABLE 2 

EMPLOYMENT IN ALBERTA BY INDUSTRY 
1976 - 1981 (JULY) 

EMPLOYMENT (000) 
1976 1977 1978 1979 

132 94 94 92 
752 785 885 931 

34 37 53 65 
80 70 82 85 
87 93 106 120 

Transportation, Communication 
and Other Utilities 62 79 91 90 

Trade 157 17 1 169 176 
Finance, Insurance and 

Real Estate 38 44 48 56 
Service 231 227 268 276 
Public Administration 63 64 69 64 

---- ---- ---- ----
Total Employment 889 880 985 1024 

1980 1981 

86 95 
1008 1032 

67 69 
104 98 
109 126 

99 94 
190 193 

56 59 
307 315 

75 79 
---- ----
1099 1128 
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21. In July, 1981, the level of employment by occupational groups and its 

percentage of total employment was as follows: Management and 

professional, 270,000 or 23.9%; clerical, 183,000 or 16.2%; sales, 117,000 or 

10.4%; service, 138,000 or 12.2%; primary occupations, 118,000 or 10.5%; 

processing, 107,000 or 9. 5%; construction, 109,000 or 9.7%; transportation, 

47,000 or 4.2%, and materials handling and other crafts 40,000 or 3. 5%. 

The three largest occupational groups were management and professional, 

clerical, and service, which together accounted for 52.3% of total 

employment. The four fastest growing occupational groups were 

transportation, managerial and professional, service, and construction. 

Collectively the three levels of government employed about 150,000 

Albertans and represented 13.3% of total employment. Provincial 

government departments, administrative and regulatory agencies, institutions, 

and enterprises collectively employed about 8% of total employment. 

Statistics giving employment by occupational groups are presented in Table 

3.5 We note from the foregoing statistics the high concentrations of 

employment in occupational groups not traditionally known for a high level 

of labour relations activity such as management and professional, clerical, 

sales, and services. 
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TABLE 3 
EMPLOYMENT IN ALBERTA BY OCCUPATIONAL GROUP 

1976 - 198 1 (JULY) 

EMPLOYMENT (000) 
OCCUPATIONAL GROUP 1976 1977 1978 1979 1980 198 1 

Managerial and 
Professional 188 17 1 2 19 22 1 235 270 

Clerical 136 153 154 164 185 183 
Sales 92 104 100 106 108 1 17 
Service 100 107 1 18 125 142 138 
Primary Occupations 147 1 12 1 19 120 1 16 1 18 
Processing 81 83 90 98 1 14 107 
Construction 79 94 1 0 1 108 98 109 
Transportation 32 34 44 46 59 47 
Materials Handling 

and Other Crafts 29 23 33 35 37 40 
---- ---- ---- ---- ---- ----

Total Employment 889 880 985 1024 1099 1 128 
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Trade Unions. In the first quarter of 1977, union members comprised 

approximately 26% of the employed non-agricultural labour force in 

Alberta.6 They currently make up somewhere between one-quarter and 

one-third of it. During the three year period prior to January, 1977, 

membership in labour organizations increased 22.5%, from 162,000 members 

in January, 1974 to 200,000 members in January, 1977. Membership in 

unions in public administration increased 34% during that period, while 

membership in construction-related unions increased 28%. Public 

administration trade union membership has not grown as dramatically since 

then. lt must be born in mind that there was a build-up in construction at 

this time with regards to the Syncrude mega-project. Membership in 

unions in transportation, communications, and other utilities increased 24%. 

Industrial sectors with high proportions of union membership as of 

January, 1979, were public administration {90%}, transportation, 

communication, and other utilities {47%}, construction (42%}, and 

manufacturing (32%). 

3. The three largest labour organizations in Alberta in January, 1977, were the 

Alberta Union of Provincial Employees {34,000 members), the Alberta 

Teachers' Association {25,000 members) and the Canadian Union of Public 

Employees {19,000 members). All bargain predominantly with governments 

or with establishments at least partially dependent on the public purse. 

Collectively, these three organizations comprised about 40% of union 

membership. Four of the ten largest unions are at least partially 

associated with the construction industry. Almost one -half of union 

members, excluding the Alberta Teachers' Association, are located in the 

Edmonton-Camrose area. 

�4. Fifty of the labour organizations in Alberta, comprising 41% of the union 



13 

{ _:./ 
membership of January, 1977, were affiliated with the AFL-CfO and the 

CLC. Thirty-nine organizations comprising 36% of union members were 

affiliated with the CLC only and three organizations of less than 1% of 

union members in the province were affiliated only with the AFL-CLO. 

Twenty-seven labour organizations were not affiliated with either national 

body. These organizations claimed 23% of union members. One small 

organization was affiliated with the CCU. 

25. Employers. 

26. Labour Boards. The Alberta labour legislation enacted prior to World War 

11 protected employee freedom of association and provided for compulsory 

recognition of and collective bargaining with trade unions.7 While this 

legislation recognized a need for an effective labour policy beyond the 

mere intervention in disputes, it suffered from a flaw which rendered it 

largely ineffective. This was the absence of administrative machinery for 

enforcing the statutory provisions, specifically with regard to union 

certification, determination of the appropriate bargaining unit, and the 

prevention of unfair labour practices. 8 The general administration of the 

statutes was delegated to the Minister of Labour. But the scope of 

intervention into labour relations matters greatly increased the 

administrative burdens on the Minister. In 1944, the Wartime Labour 

Relations Regulations were proclaimed as part of the emergency measures 

legislation. The administration of the Wartime Labour Relations Regulations 

was founded on the concept of the War Labour Board.9 The Wartime 
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Labour Relations Board proved to be the prototype of most of the Labour 

Boards in Canada.10 In 1947, the jurisdiction over labour matters normally 

falling to the provinces but assumed by the federal government with its 

emergency legislation during the war was returned to the provinces. The 

legislation enacted in Alberta established the Alberta Board of Industrial 

Relations which was to share with the Minister of Labour the 

responsibility of enforcement and administration of the Act.U lt was an 

"administrative" tribunal in the sense that the legislature had delegated to 

it power to determine matters of policy relating to both the substantive 

and to the procedural operation of the Act, to promulgate rules which it 

could amend, to police the statute in certain areas through its staff, and 

to sit in judgement on the rights, duties and powers of parties coming 

within the scope of the legislation.12 

�7. The jurisdictions of labour law in Alberta are divided both by the 

constitution {The British North America Act of 1867} and its judicial 

interpretations, and by public policy relating to labour relations. Very 

generally, the federal jurisdiction includes inter-provincial and international 

communications and transportation, defence, atomic energy, and industries 

and public administration activities owned or closely regulated by the 

federal government such as banking. The Canada Labour Code generally 

applies to all employers and employees within the federal jurisdiction 

except those involved in federal public administration and defence.13 The 

Canada Labour Relations Board is charged with sharing with the Minister 

the responsibility of administering and enforcing the Code, as well as 

considering questions of the federal/provincial division of labour relations 

jurisdictions.14 Basically, The Public Service Staff Relations Act applies to 

federal civil servants, and is administered by the Public Service Staff 

Relations Board.15 
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28. The lion's share of employment relationships in Alberta falls within the 

provincial jurisdictions. While there are acts of the Alberta Legislature 

which deal in part with labour relations matters in specific areas of 

Alberta's industries and services, there are two basic acts which pertain to 

labour relations in provincial jurisdictions. The Labour Relations Act, S.A. 

1980, c. 72 (LRA) applies to employees and employers in the "private 

sector" of Alberta, which includes local government administration.16 The 

Act has established the Labour Relations Board (LRB) to share the 

administration and enforcement of the statute with the Minister of Labour. 

The Public Service Employee Relations Act, S.A. 1977, c. 40 (PSERA) 

applies to the provincial "public sector", and deals with labour relations in 

the provincial public sectorY This Act establishes the Public Service 

Employee Relations Board {PSERB), and it is charged with the responsibility 

of administering and enforcing that statute. These labour relations boards 

are similar in that they are all administrative tribunals, created by their 

respective statutes, but they have, sometimes subtle, differences in duties 

and functions in their respective jurisdictions. Both the LRB and PSERB are 

creatures of the legislation by which they are established. They derive 

from the law, and their functions and responsibilities may from time to 

time be altered, extended, or even terminated by the legislature.18 The 

boards are quasi-judicial and autonomous administrative tribunals. 

29. Both boards are composed of persons appointed by the Lieutenant 

Governor in Council. The number of members on the PSERB is stipulated 

by statute as five, one of whom is designated as chairman, and in 

addition, an alternate chairmanY However, the size of the LRB is not 

specified. Presently, the LRB consists of seventeen members, one of whom 

is designated as chairman and two of whom are designated as 

vice-chairmen. While it is not specified by statute as in some other 

jurisdictions, it has been the practice that appointments to these boards be 
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from each of the "labour" and "management" camps, in recognition of a 

value in having representative members. The persons appointed to these 

boards are not necessarily schooled in the practice of administrative 

labour law. They are considered to have expertise by way of their 

experience in labour relations matters. A quorum for board deliberations is 

three people, including one neutral and sometimes there are simultaneous 

hearings in Calgary or Edmonton or both.20 The LRB is centered in 

Edmonton with a regional office in Calgary. The PSERB is located in 

Edmonton. 

30. The scope of the jurisdictions of these boards are defined in terms of 

the applications of their respective acts. The PSERA applies to all 

employees of the Crown in right of Alberta and of commissions, 

corporations, boards, councils, and other bodies whose members or 

directors are designated by an Act of the Legislature or appointed by 

either, or a combination of, a Minister of the Crown in right of Alberta 

and the Lieutenant Governor in Councii.H The LRA applies to all other 

employees and employers in the provincial labour jurisdiction, with the 

exception of employees engaged in domestic work in private dwellings 

and their employers, employees engaged as farm labourers in 

"non-commercial" farming and their employers, and employees to whom 

other acts specifically apply, such as The Police Act, 1973,22 

31. The LRA places the responsibility of administering to disputes between 

labour and management with the Minister of Labour. lt is the Minister who 

may appoint a mediator and selects and appoints members and chairmen 

to boards of arbitration should the parties fail to do so. However, 

pursuant to the PSERA the PSERB administers to these matters within the 

scope of its jurisdiction. The PSERA, in effect, precludes certain matters 

from inclusion in collective agreements. For example, the organization of 
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work, job evaluation, allocation of individual jobs and positions, selection, 

appointments, promotions, training, transfers, and pensions are all matters 

which are not arbitrable and, in effect, not negotiable.23 However, the 

parties must avoid not bargaining in bad faith on such matters. The PSERB 

is empowered to decide whether a particular matter in dispute is 

arbitrable.H The major role of the LRB and, to a lesser extent, the PSERB, 

due to statutory recognition, is to act as administrative arbiters of issues 

affecting the establishment of bargaining units and the recognition of 

unions as bargaining agencies.25 

32. In general, the LRB is granted broad powers to conduct any inquiry and 

make any decision it finds necessary in the execution of its duties. The 

LRB is empowered to make or issue any orders, decisions, notices, 

directives, declarations, or certificates as it considers necessary. lt may 

receive and investigate complaints. lt may make its own rules of 

procedure for the conduct of its business and for hearing and conducting 

inquiries and for any other matters as it considers necessary.26 The LRA 

empowers the LRB and its officers to inspect, and take extracts from the 

documents, records, and accounts of an employer, and to require the 

employer to produce the documents, records and accountsY The LRB may 

summon witnesses and enforce their attendance, administer oaths, and use 

its own discretion in accepting evidence.28 In connection with its duties in 

the administration of labour relations, the LRB is empowered to, for 

example, determine whether a person is an employer, whether an 

organization is an employers' organization, whether an organization of 

employees is a trade union, whether a trade union is a proper bargaining 

agent, whether an organization has been given the authority to bargain, 

whether a collective agreement has been entered into, the scope of 

application of a collective agreement, whether a unit of employees is 

appropriate for collective bargaining or should be altered, and whether an 
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employer is affected by the registration certificate of a registered 

employers' organization. In deciding these questions, the Board may 

conduct any inquiry it considers necessary.29 All decisions, orders, 

directives, declarations, rulings, and proceedings of the LRB are final and 

binding, and may not be questioned or reviewed in any court except by 

way of application for certiorari or mandamus.30 The Board may alter its 

own rules of procedures and reconsider its decisions at any time. 

The PSERB is granted powers that are very similar to those of the LRB. 

Generally, the PSERB has broad powers to conduct any inquiry and make 

any decision if finds necessary in the execution of the duties assigned to 

it by the Act. lt may make, and subsequently amend, its own rules of 

procedure for the conduct of its business. The PSERA indicates confidence 

in the PSERB through its privative clause, which limits judicial review of 

Board awards, proceedings, and decisions to application for ceritorari and 

mandamus. The LRB and PSERB are granted powers by their respective 

acts which are calculated to match the duties assigned to them. 

Arbitrators/ Adjudicators. A uniquely Canadian aspect of labour relations in 

Alberta, which had its origins in the policy document, P.C. 2685 (1940}, 

and the subsequent Wartime Labour Relations Regulations, P.C. 1003 (1944}, 

is that every collective agreement must provide machinery for the final 

settlement, without stoppage of work, of all differences which arise during 

the term of the collective agreement concerning its interpretation, 

application, operation. or alleged contravention. Since 1960, Alberta statutes 

have provided model clauses which were deemed to be in effect where 

the collective agreement was silent with respect to the settlement of such 

differences. In Alberta, such differences, when formalized, are referred to 

as "grievances". Although there are many variations in the machinery used, 

the procedures normally involve a sequence of successive appeals through 
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the hierarchies of the organizations of the union and employer, beginning 

with the "griever" (the employee directly affected by the substance of the 

difference} and his immediate supervisor.31 Each appeal within the 

organizations usually involves increasing degrees of representation and 

counsel. This process is known as the grievance procedure. Where the 

parties exhaust the grievance procedure without settling the difference to 

their mutual satisfaction. the difference may be referred to a third party 

for a final and binding determination. Under the Alberta LRA this third 

party is called an arbitrator. Under the PSERA the third party is called an 

adjudicator. The terms are synonymousY The arbitration/adjudication can 

involve the use of a single arbitrator/adjudicator, as is presently 

contemplated by the statutes, or a three member arbitration/adjudication 

board. While it is intended that the parties to the difference select and 

appoint those persons to act as arbitrators, the Minister, or, in the case 

of the provincial public sector, the PSERB, will make the selections and 

appointments on their behalfY 

35. The arbitrator/adjudicator or arbitration/adjudication board is empowered by 

statute to summon and enforce the attendance of witnesses and to compel 

those witnesses to give evidence and to produce documents or other such 

recorded or physical evidence, to administer oaths and take affirmations 

of witnesses, to conduct an inquiry or investigation at any site in 

connection with the difference, to authorize other persons to conduct such 

inquiries, and to correct in any award any clerical mistake, error, or 

omissions. Upon hearing and determining the difference, the arbitrator or 

arbitration board issues an award which is final and binding, and is 

reviewable by the Court only by way of an application for certiorari or 

mandamusY Upon making the award the arbitrator or arbitration board is 

instructed to file a copy of the award with the appropriate administrative 

authority -- the Director of Mediation Services or the Public Service 

Employee Relations Board.OS 
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There are no accurate statistics on the number of arbitrators practicing in 

Alberta nor the volume of cases handled by each. However, we have 

located two information sources that give some insights albeit incomplete. 

First, during the years 1974 to 1977 there were a total of 188 written 

awards of sole arbitrators or chairmen filed with the Director of Mediation 

Services pursuant to the LRA. The 188 arbitration awards were chaired or 

arbitrated by 51 different arbitrators or chairmen. However, 3 individuals 

acted as chairmen of the arbitration boards or sole arbitrators in 63 or 

33.5% of the 188 awards filed. Seven of the 51 individuals who acted as 

chairmen of arbitration boards or sole arbitrators during this 1974 through 

1977 period accounted for more than one-half of the awards filed during 

that period. Second, since October, 1980 L-M Reporting Services Ltd. has 

received all arbitrator/adjudicator written awards issued and filed with the 

respective authorities pursuant to the LRA and the PSERA. To date a total 

of 217 awards have been received of which 105 were for 1980, 107 for 

1981, and 5 for 1982. Awards issued pursuant to the LRA totalled 81, 88, 

and 5 for each of the 3 years under review. Awards issued pursuant to 

the PSERA totalled 24, 19, and 0 respectively. The 217 awards were 

written by a total of 44 sole arbitrators/adjudicators or chairmen of 

arbitration or adjudication boards. The largest number of written decisions 

issued by a single arbitrator/adjudicator or chairman was 25. Six 

arbitrators/chairmen accounted for over one-half of the written awards 

issued and approximately 60% or 26 arbitrators/chairmen had issued 2 or 

less written awards during the years under review. lt would appear that 

the vast majority of Alberta arbitrators are trained in the law. Only 

Alberta arbitrator holds membership in the National Academy of 

Arbitrators, a United States based accrediting organization certifying the 

professional competence of labour-management arbitrators. lt would appear 

that there are no "full-time" labour-management arbitrators in Alberta (50 

cases is considered to be a full-time practice) but we do have arbitrators 
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with substantial practices and are virtually working at it full-time. Most if 

not all Alberta arbitrators combine the practice of arbitration with a 

second activity such as the practice of law, an appointment with an 

Alberta University, or a consulting practice in labour-management relations. 

36. Government. Generally speaking, governments play five roles in the 

labour-management relationship. One is as "custodian of the public 

interest," another as "regulator" or "maker of the rules," a third as 

"employers," indeed often as major employers, as noted above, a fourth 

as "intervenor," and a fifth as "facilitator." Municipal governments tend to 

be more limited in their role as "custodians of the public interest" and 

"regulators" or "makers of the rules" than either provincial and federal 

governments since the latter have much wider powers for promulgating 

legislation. In other words, local governments primarily act as employers 

in the labour-management relationship and promote the public interest and 

influence the making of rules through lobbying and consulting higher level 

governments who possess broader jurisdictions. As "custodians of the 

public interest" and "regulators" provincial and federal governments enact 

the legal framework in which the labour-management relationship takes 

place. In the latter roles they also provide for the independent 

administration of laws in large part to provide for industrial peace, an 

objective they deem to be "in the public interest." As "intervenors" they 

appoint third parties to intervene in both agreement negotiation and 

agreement administration disputes. As "facilitators" governments financially 

support or provide information, educational and training services, and 

research which is intended to make the labour relations system function 

smoothly and efficiently. 

Significantly, the provincial and federal governments, in their regulatory 

roles, determine whether or not employees will be permitted to engage in 

lawful work stoppages. The distinction customarily is drawn between 
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employees who are "essential" and will not be permitted to lawfully 

participate in a work stoppage and those employees who will be permitted 

to do so. "Essential employees" are those employees whose work is 

necessary for the health, welfare, or safety of the public. Occasionally, 

general labour relati0ns legislation permits partial or controlled lawful 

strikes in which essential employees provide essential or "emergency" 

services. 

Governments at the federal and provincial levels retain the right to 

legislate or order striking employees back to work, but they typically 

invoke such powers as a "last resort" and often claim to use the test 

that the "cost to the public outweigh the benefits of permitting the parties 

to privately resolve their differences." Both this cost-benefit test and the 

test for essential employees clearly involve subjective elements and, 

consequently, their application may be tempered by political outlook. 

Governments exercise this "work stoppage -stopper" function primarily in 

their custodial role. 

lt often is argued that governments face a fundamental conflict of interest 

in those situations where they as a major employer also are responsible 

for enacting and amending the "rules" that apply to their own employees. 

it is pointed out that this conflict of interest frequently is reflected in 

differences between public sector labour relations acts and their private 

sector counterparts, especially with regards to differential treatment as to 

the work stoppage right. Governments typically assert that the essential 

nature of the services that their employees supply vindicates these 

legislative distinctions. The customary counter argument is that government 

such services generally are not essential to the public and, moreover, that 

the impact of work stoppages on governments, as compared to the private 

sector employers, is diminished because governments collect revenues at 

the outset of fiscal years through taxation, whereas private sector 
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employers lose revenues through work stoppages as their revenues flow in 

over time. This "cash flow" argument means, however, that quasi-public 

agencies like Liquor Control Boards and crown corporations such as ferry 

corporations, who charge for their products or services on a customer or 

user basis, will incur economic losses if work stoppages close their 

operations. lt is not surprising, therefore, that many public sector work 

stoppages have been directed at these kinds of operations. 

This study will return below to the conflict of interest positions that 

governments face as labour relations participants and the argument that 

employees are employees regardless of whether their employers are in the 

public, quasi -public, or private sectors. 

37. Legal Counsel. 

Legal counsel brings to the labour-management relationship expertise, 

experience, and assistance which can be used by labour and management 

in making judgements with respect to their legal rights. Lawyers provide 

advice and counsel the parties on possible courses of action they can 

take in pusuing or promoting their lawful rights. Naturally, legal counsel 

represents their clients' interests in legal transactions, hearings before 

administrative tribunals, and court proceedings as well as actively lobbying 

government for legislative changes in support of their clients' interests. 

There are some lawyers who participate in agreement administration or 

negotiate collective agreements on behalf of their clients. In short, legal 

counsel are a resource that the parties can draw upon in the labour 

relations systme, a system highly regulated by the law. lt is in the latter 

sense, in particular, that legal counsel can be a very valuable resource to 

the principal parties. 

Lawyers participate in the labour relations system in both a 

non-representational as well as a representational capacity. They serve as 
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neutrals, that is, as chairmen or vice-chairmen of administrative tribunals 

and occasionally as mediators, either appointed by government under a 

labour relations statute or in an extra-legal capacity at the parties' 

request. lt is the lawyer's knowledge of the law and legal concepts, 

combined with his ability to deal with questions of law in particular as 

well as questions of fact that induces the primary parties as well as 

government to call upon the legal profession to serve as neutrals. Of 

course, some lawyers also participate in drafting labour statutes. 

The participation of the legal profession in labour relations is not without 

some controvesy. The primary parties, often upon losing a case, 

sometimes strike out at what they view as unnecessary legal complexities 

and criticize lawyers for their preocccupation with technicalities. lt is 

argued that this preoccupation detracts from resolving the real issue or 

the underlying problem. However, when lawyers argue the finer points of 

the law, they typically are instructed by their client(s} to do so. In 

addition, it is sometimes argued that lawyers, because of their 

participation in an adversarial legal system, find it in their best interest to 

perpetuate conflict. We set out below our observations on the value of 

having legal counsel involved in labour relations matters. 

38. Consultants. 

Consultants, like lawyers, also bring to the labour-management relationship 

expertise, experience, and assistance to labour and management. They 

typically are former practitioners who offer their services to the primary 

parties with respect to activities such as agreement negotiation, agreement 

administration, as well as various personnel transactions, including the 

recruitment and selection of employees, performance appraisal, and 

compensation management. Consultants may also be appointed as the 

parties' nominees to grievance arbitration or adjudication boards. 
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Consultants, like lawyers, are a potentially valuable resource to the parties. 

From a trade union point of view, the most controversial consultants are 

those who assist employers in resisting the entry of trade unionism into 

their job sites or work places. We will discuss below our belief that the 

primary parties, particularly management, may tend to rely too much on 

consultants with the result that they may neglect their rights, duties, and 

responsibilities in the labour relations system. 

38a. Courts. 

The Alberta Judicial System is composed of a number of Courts with 

varying jurisdictions which require their participation in the Labour 

Relations System. We turn to a brief description of these Courts and their 

roles. 

Provincial Court 

Provincial Courts are created by Provincial legislation and the Judges are 

appointed by the Provincial Government. Provincial Court Judges come 

from the ranks of the legal profession. In the past however, some 

Provincial Court Judges were non lawyers generally retired police officers. 

Provincial Courts exercise initial jurisdiction over all summary conviction 

offences; and offences viewed as being less serious than indictable 

offences. Indictable offenses, such as theft, may also be tried by the 

Provincial Court particularly when the accused elects to be tried in 

Provincial Court. 

Part 8 of the LRA provides for a variety of offenses. For example, 

section 155 provides if the trade unions, their officers, and employees 

participate in an illegal strike they are guilty of an offence and liable to 

fine. Section 156, a catch all section, makes failure to comply with the 

provisions of the LRA an offence punishable by a fine. Section 157 of the 
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LRA requires ministerial consent prior to a prosecution under the Act. If 

such consent be given, the accused would be tried accordingly in 

Provincial Court. 

Criminal proceedings in Provincial Court in respect of the Part 8 offences, 

are subject to the strictures of criminal Jaw requirements. Thus proof must 

be beyond a reasonable doubt and the accused is not a compellable 

witness. lt would seem that because of the proof requirements, the use of 

criminal proceedings to enforce the rules of the labour relation system 

have not been effective. With unfair labour practices being handled by the 

Labour Relations Board as of 1960, the resort to the Provincial Court is 

now almost non-existent. Decisions of the Provincial Court are appealable 

to the Court of Appeal and thence to the Supreme Court of Canada. 

Court Of Queen's Bench. 

The Court of general jurisdiction in Alberta is the Court of Queen's Bench. 

By virtue of the BNA Act, it is created by Provincial legislation but the 

Judges are appointed and paid by the Federal Government. The unique 

position of Provincial Superior Courts under the Canadian Constitution 

came under review in Beauregard v. The Queen (1981) 2 F.C. 543. 

Appointees to the Court are generally senior and respected members of 

the Provincial legal profession. They are appointed to the age of 75 and 

on good behaviour. That is, they can only be removed by an address to 

both houses of Parliament. The Court of Queen's Bench functions as a 

Trial Court of general jurisdiction. lt has a supervisory role over 

administrative tribunals, such as the Labour Relations Board, Arbitration 

Boards, and Adjudicators coming under Alberta labour legislation and also 

has an enforcement role in respect of certain administrative board Orders 

filed with the Court. As a Court of first instance, it tries both criminal 

law cases, those cases more serious than those heard in Provincial Court, 

and the bulk of the Civl Law cases. Small debt matters are held in Small 
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Debts Court. 

By virtue of the existing law and the Court's jurisdiction in Civil Law 

matters which will be more fully explained in Chapter Ill of this report, 

the determination of the lawful ambit and limits of strikes, picketing, and 

related economic sanctions in negotiating disputes it is primarily the 

responsibility of this Court. Thus certain torts which frequently arise in 

labour disputes, such as nuisance, trespass, conspiracy, and inducing breach 

of contract are all litigated in this Court. In such cases the Court by way 

of remedy may award damages or injunctions. Procedures before the Court 

are comparatively formal, rules of evidence are applied strictly, although 

with the passage of the new Evidence Act, these may be relaxed 

somewhat, and proof is generally based on a balance of probabilities in 

civil matters. 

The Queen's Bench also has a supervisory jurisdiction over administrative 

tribunals, specifically the Labour Relations Board, arbitration boards, and 

adjudicators. Certiorari may be issued in respect of an administrative 

decision based on jurisdictional defect, error of law on the face of the 

record, and breaches of natural justice. The procedure to be followed by a 

dissatisfied party is to issue a Notice of Motion in the Court applying for 

a review of the decision. Such a Notice of Motion is frequently suported 

by an Affidavit. The Notice of Motion, by virtue of the application of the 

Rules of Court, requires the administrative tribunal to file with the Court 

its record of proceedings. The record would include, for example, tape 

recordings of the proceedings before the administrative tribunal. 

The Court at the hearing of the motion would consider the record as 

filed, any affidavits filed by the parties, and the parties arguments. If it 

then finds a jurisdictional error, error of law, or a breach of natural 

justice in the administrative Board's proceedings, it may quash the 

decision. If the administrative tribunal failed to carry out a duty that it 
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was supposed to carry out, a Mandamus Order may be issued requiring 

and compelling the Board to comply with its duty. 

The Court may also be called to enforce, particularly by way of contempt 

proceedings, administrative Board Orders that have been filed with the 

Court and are treated as if they were Court Orders. This procedure is 

more fully explained in Chapter IV of this report. Appeals lie from the 

Queen's Bench to the Court of Appeal. 

Court Of Appeal 

This Court is also provincially created and the Judges are federally 

appointed and paid. The Court sits in panels of three, five, or even seven 

members in very important cases. No witnesses are called but the Court 

has before it the transcript of proceedings in the lower Court or, if it is 

an appeal from a certiorari application, the record filed by the 

administrative tribunal and normally the reasons for judgment of the 

Queen's Bench Judge. The Court reviews the lower Court decision to see 

if an error of law was made. lt may thus allow or dismiss an appeal. 

The Court also exercises a reference jurisdiction on requests from the 

Provincial Government to consider constitutional validity of Provincial 

legislation. 

Finally, it may also exercise a supervisory jurisdiction over certain 

administrative tribunals. For example, decisions of the Development Appeal 

Boards and the Public Utilities Board are reviewable directly by the Court 

of Appeal. An appeal by leave of the Court or by leave of the Supreme 

Court of Canada lies to the Supreme Court of Canada. 

Federal Court 

Under the BNA Act, the Federal Government can create Courts. In this 

respect it has created the Federal Court composed of a Trial Division and 
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an Appeal Division. The Judges to this Court are federally appointed and 

paid. 

The jurisdiction of the Federal Court is restricted to actions against the 

Federal Crown and in respect of certain specialized matters coming within 

the Federal legislative jurisdiction. Examples are patents, trademarks, 

income tax, and federal labour laws. Thus to the extent that there exist in 

Alberta provincial and federal labour relations legislation, we have two 

judicial systems operating in respect thereof. The Federal Court of Appeal 

hears appeals from the Federal Court Trial Division. In addition, it has a 

general supervisory jurisdiction over federal administrative tribunals. Thus 

the equivalent of certiorari applications in respect of federal tribunals is 

taken directly to the Federal Court of Appeal. Appeals from the Federal 

Court of Appeal may be taken to the Supreme Court of Canada by leave. 

Supreme Court Of Canada 

The Supreme Court of Canada is created by federal legislation and the 

Judges are federally appointed and paid. All final appeals come to this 

Court. To control its workload and screen out unimportant cases, although 

possibly involving considerable sums of money, the Court now has to 

grant leave to appeal before it will hear an appeal. The Court sits in 

panels of five, seven and nine members. The Court's preference is for a 

full court hearing. lt may take many years, sometimes five to seven, 

before a case finally comes to the Supreme Court for final determination. 

GOALS OF PARTICIPANTS, THE SYSTEM, AND SOCIETY 

39. 

Goals may be defined as those predetermined ends towards which various 

activities are directed. The labour relations system itself has goals. In 

addition, the participants in the system have goals. The goals of the 

system and goals of the participants are not necessarily the same nor are 
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the goals of the system and goals of the participants necessarily 

compatible with one another. With respect to the functioning of the 

system and participants these goals can be identified at at least four 

levels: those relating to {1) individual employees, (2) major participants in 

the labour relations system, namely trade unions, management, and 

government, (3) the labour relations system as a whole, and {4) the 

society at large. lt is possible that the participants may not share the 

goals of the labour relations system nor the goals of the labour relations 

system may not be in harmony with those of the total society. The 

discord or conflict within and between the goals at these four levels 

could be, among other factors, due to lack of public policy guidance, 

perceptual problems, or inadequate efforts in reconciling and realigning of 

sub-components of the goals. However, in some instances, goals such as 

full employment, price stability, and free negotiations have posed a 

problem or irreconcilability. Professor Bakke has termed the above problem 

an "uneasy triangle" where any two goals are attainable but not all 

three.36 We will also review at a later point various other conflicting goals 

within the labour relations system. 

40. Individual Employee Goals According to Abraham Maslow, man is a 

wanting animal. His goals are to satisfy a hierarchy of needs and wants 

ranging from physiological needs to self-actualizationY This hierarchical 

concept of human needs is illustrated below in Chart I. lt must be 

remembered that satisfaction of higher needs may be demanded before a 

lower need is completely satisfied. What is important from a labour 

relations point of view is that all five levels of needs can be partly or 

wholly satisfied through participation in work related activities. That is, the 

work place does contribute to need fulfilment in varying degrees at all 

levels although it is unlikely that it fulfills all needs at all levels of all 

employees. In an institutional sense, participants in the labour relations 
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system recognize these needs of employees and provide opportunities for 

their satisfaction. However, it is conceivable that in the pursuit of 

organizational goals, management, unions, or government may disregard 

individual employee needs, leading to problems with industrial unrest, 

industrial law and order, absenteeism, turnover, poor morale, and lower 

productivity. 

41. Goals of Trade Unions. Historically, the goals of the trade union 

movement in North America have remained primarily economic. They seek 

to protect and enhance through the labour-management relationship the job 

interests of their members. The first recorded strike in Canada was called 

in 1794 by Quebec voyageurs to protest low wages. The first efforts to 

organize a union occurred in the early 1800's and for the purpose of 

improving "working conditions" among journeymen in the Town of Halifax. 

Early Canadian labour history provides ample evidence of workers' concern 

and interest in protecting their job interests. The prime objective for 

forming the Journeymen Tailors' Operative Society in Toronto in 1852 was 

to ensure that the Singer Sewing Machine, with all the inherent problems 

of mechanization for the workers, was removed from the shop. One of 

the most important components of working conditions, namely, shorter 

hours of work have remained at the core of union organization and 
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activity. In 1834 Montreal carpenters demanded an eleven hour day. The 

Amicable Society of Bricklayers, Plasterers and Masons, in the same year, 

set the working day from 6:00 a.m. to 6:00 p.m. with a two hour break 

for meals.38 

42. Undoubtedly, the labour-management relationship and economic well-being 

is the primary concern of Canadian labour, but political goals continue to 

attract a large part of some union leadership and perhaps, to a lesser 

degree, union membership. Historically, we observe an interesting interplay 

between the job and political goals of the Canadian trade union 

movement.39 While Gompers' theory of political non-alignment made 

practical sense within the political structure of the United States, where 

politicians enjoy greater political discretion, elected representatives in a 

British type parliamentary system in Canada are subject to stricter party 

discipline. Therefore, Gompers' motto of "rewarding your friends and 

punishing your enemies" at the polls, irrespective of party affiliation, was 

inappropriate in Canada. Accordingly, " ... over the years Canadian labour 

leadership has leaned heavily toward supporting a moderately leftist party 

first the CCF and then the NDP -- but the membership has been slow 

to follow."40 

43. There was no consensus on goals even within the Trades and Labour 

Congress. At the convention of 1907 there was a move to grant political 

autonomy to provincial groups, especially to grant legitimacy to the 

socialists in British Columbia and Alberta. The resolution was defeated and 

the differences on the political goals and objectives within the house of 

labour became serious. According to Jack Williams: "In the 1908 election 

the Canadian Labour Party ran four candidates, all of whom were opposed 

by socialists."41 The policy and attitude of the Socialist Labour Party 

became seriously anti-union as it perceived in the economic goals of the 
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trade unionists a threat to the true cause of revolution. Williams states: 

"In Alberta the Socialist Party had its greatest strength in the mining 

camps. But factional fighting was also prevalent in that province, and the 

Alberta Federation of Labour, which had been founded largely on 

opposition to the conservative policies of the TLC, decided to take no 

firm political position. "42 

44. The mainstream of Canadian trade unionism has pursued a pro-lobbying 

non-partisan political policy. However, other factions were continuously 

lured by the idea of the Canadian labour party as a replica of the British 

labour party. At the 1960 convention of the Canadian Labour Congress, 

President Jodoin outlined a policy closer to the pro-political party position 

of the former Canadian Congress of Labour then the pro-lobbying position 

of the former and craft-oriented Trades and Labour Congress.46 But, this 

relationship stops well short of the close alliance in Great Britain between 

the Trades Union Congress and the Labour Party. 

45. With approximately 60 percent of the Canadian trade unions affiliated with 

the American Federation of Labour-Congress of Industrial Organization and 

the AFL-CIO's job-related goals, one can safely infer that the primary 

goals of the Canadian trade union movement are to protect and enhance 

job interests. However, the Canadian Labour Congress' support for the New 

Democratic Party gives an important political dimension to the goals or 

organized labour in Canada, particularly if the NDP is involved in a 

coalition government. Even if a labour-supported party forms a 

government, as currently is the case in Saskatchewan and Manitoba, the 

negotiating process remains immersed in job-centered issues, regardless of 

the policies or societal reforms these governments implement. Indeed, 

there was a kind of "falling out" between the British Columbia Federation 

of Labour and the New Democratic Government during the mid-1970's. 
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46. One industrial relations scholar perceives a hierarchy of union goals in 

which economic goals have the highest order or preference, followed by 

political and social goals. 43 He argues that whenever trade unions are 

unable to achieve economic goals through the labour-management 

relationship they resort to political activities. The Canadian trade union 

movement learned that calls for legislated shorter hours, equal pay for 

equal work, extension of the franchise, compulsory education, and 

employer liability in industrial accidents required a vehicle for political 

action, suggesting that the labour-management relationship was unable to 

respond to the call. At the 1894 Trades and Labour Congress convention, 

the committee studying President P.J. Jodoin's recommendation for active 

lobbying went further and argued for an independent labour party. lt 

reported: 

We believe that the time has come to stop knocking at the 
government doors and that the time has now arrived to take such 
independent political action as will leave the doors open to us all 
the time through the formation of an independent party.44 

Another student of trade unionism states the goals of trade unions as 

follows: 1) to seek improvements in wages, hours, and working conditions 

for their members, 2) to look after the perceived "rights" of their 

members vis a vis management, 3) to lobby for pro-labour improyements 

in labour legislation affecting their members or their members' interests, 

and 4) to promote social and political changes on behalf of their 

members and the disadvantaged of society such as the elderly and certain 

minority groups. He also suggests that trade unions differ with respect to 

the extent that they pursue or attempt to implement any of these 

objectives. He argues that part of the reason for this is because elected 

trade union officials may have objectives which differ from those held by 

the members who elected them.45 

47a. In an attempt to reflect the goals of the Alberta trade union movement, 

we put the question of goals to the Alberta Federation of Labour. From 
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their response we can offer the following. 

The Alberta Federation of Labour is the umbrella organization of the 
trade union movement within this province. By way of constitution it 
has the responsibility and the authority to pursue the following goals 
and objectives: 

a. Promotion of the interest of affiliated unions. 

b. Advance the economic and social welfare of Alberta workers. 

c. Encourage all affiliates to extend union membership to the 
unorganized regardless of race, colour, creed, sex, sexual 
orientation, age or national origin. 

d. Secure provincial legislation safeguarding and promoting the 
principles of free collective bargaining, the rights of workers, 
and the welfare of all people. 

e. Protect and strengthen our democratic institutions and to 
secure full recognition and enjoyment of human rights and civil 
liberties and to perpetuate the cherished traditions of our 
democracy. 

f. Promote the cause of peace and freedom and to assist and 
co-operate with free and democratic labour movements 
throughout the world. 

g. Protect the labour movement from all corrupt influences and 
to promote the principles of free and democratic unionism. 

h. Encourage workers to exercise their rights and responsibilities 
of citizenship and to perform their rightful part in the political 
life of municipal, provincial, and federal governments. 

According to the Federation, the pursuit of the above goals and 

objectives often becomes a very frustrating experience because of 

Alberta's labour relations climate and the nature of the economic 

activity. The major industrial activity in Alberta centers around 

non-renewable resource development. lt is an industry that is very 

difficult to organize because of the transient nature of the work 

force, particularly in oilfield drilling and exploration. In addition, the 

multi -national energy companies work very diligently at discouraging 

union organization. The Federation also stated that the labour relations 

climate in Ablerta is strongly influenced by pro-employer labour 

relations legislation, namely, The Employment Standards Act, The 

Labour Relations Act and The Public Service Employee Relations Act. 
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In addition, the policies pursued by government, such as wage 

guidelines, has served to provoke confrontation.400 

47. Goals of Management. The goals and philosophies of business enterprise 

in Canada have evolved around the rationality of classical economics 

which demands maximum results at minimal costs.4; it is envisaged that in 

order to make this rationality operative, managers of business enterprises 

will use resources at their disposal, as efficiently as possible, to produce 

those goods and services which consumers want at prices acceptable to 

them. The major premise in this calculus is laissez-faire which allows 

private employers to dominate the economy, albeit, preserving the 

autonomy of the market forces. In this view the goals of management are 

predominantly economic and seek the maximization of profits for the 

benefits of stockholders without much concern for social matters or human 

accommodation. 48 

48. The classical goals of profit maximization for business enterprises was 

modified in the 1930's when large corporations accepted the viewpoint that 

business decisions must be made to balance equitably the interests and 

claims of "stockholders, employees, consumers, suppliers and the general 

public."49 Although the emphasis was on balancing the interests of several 

groups, not just promoting the interests of stockholders, it was believed 

that in the long-run profit maximization would be obtained. Another aim 

which may cause firms to be somewhat short of absolute cost 

minimization with regards to labour services is the firms' subsidiary aims 

of maintaining or enhancing production. 

49. With a changing social environment in Canada, the goal of business 

organizations is further shifting from the pure logic of profit maximization 

to accepting "social responsibilities." This may be costly. lt is argued that 
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such costs must be borne because society has given certain rights and 

concessions to corporations and therefore their orbit of concerns is not 

restricted to the market but to the entire society. In other words, part of 

the economic rationality and the emphasis on efficiency may be sacrificed 

for social and human accommodation. Alternatively, firms with highly 

skilled work forces tend to "invest" in their employees by providing such 

things as educational funds and recreational activities in order to recruit 

and retain capable and reliable workers. 

50. The shift in managerial goals is neither sequential nor absolute. The 

classical profit maximization goal is undoubtedly more prevalent than the 

balanced interest or social responsibility goal, especially among the small 

business enterprises. However, managers of large corporations seem to 

accept their social responsibility and much more readily, as evidenced in 

areas of technological change and environmental control. The degree of 

competition that firms face in the markets they serve may explain much 

of the reluctance of smaller firms to engage in wide-ranging social 

programs for employees. 

51. Goals of Government. As a participant in the labour-management relations 

system one of government's primary goals is to encourage and maintain 

industrial peace. Through various governmental agencies such as the 

Department of Labour and the Labour Relations Board, governments at the 

federal and provincial levels have provided conciliation, mediation, 

arbitration services, and related procedures. Other goals that governments 

have pursued, in differing degrees and with varying degrees of success, 

include the following: 1) education and training in order to promote greater 

productivity, 2} manpower planning and labour market intervention seeking 

to avoid foregoing economic growth potential, 3) provisions for safe and 

healthy work environments intended to avoid wastage of valuable human 
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resources, 4) fair employment standards and individual rights' protection 

aimed at avoiding exploitation of individuals in the workplace, maintaining 

minimum employment incomes, and striking down discrimination in the 

work place, 5) quality of working life programs to promote such things as 

job enrichment and some measure of self-actualization, and 6) universal 

health, workmen's compensation, unemployment insurance, and industrial 

restructuring programs oriented towards such things as reducing human 

suffering and sustaining the productive capacity of members of society.50 

52. Goals of the Labour Relations System. As indicated earlier, the goals of 

the labour relations system remain largely undefined. On the other hand, 

to some observers government's goal of industrial peace, in its capacity 

as a neutral participant in the system, seems to become the reflected 

goal of the system. Similarily, to others the combined goal of both labour 

and management, namely a negotiated settlement on the allocation of 

rewards, is a goal of the labour relations system. An additional goal is 

to develop democratic collective decision-making as well as self-reliance 

and responsibility through the labour relations system. 

53. lt is our opinion the first and fundamental goal of the labour-management 

relations system is the establishment of wages, hours and working 

conditions of employees through the negotiating process and the 

embodiment of these terms into an enforceable collective agreement. 

Second, it commits itself to a number of system goal processes that 

collectively provide the context through which the first and fundamental 

objective can be realized. These goals include: 

a) Preservation and protection of the right to organize trade unions and 

employee self-determination with respect to their organizing wishes. 

b) Determination on the question of employer recognition of a trade 

union made by a labour relations board. This is the certification 
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process. There is a parallel process of registration of employers' 

associations on a single trade basis in the construction industry. 

c) Upon receipt of recognition through the certification process, 

commitment to the concept of exclusivity in representation and 

negotiating rights upon trade unions and registered employers' 

associations. 

d) Preservation of the negotiating process within the context of a duty 

to negotiate in good faith and, as a corollary, 

e) The right to a work stoppage upon failure of the negotiating process 

to achieve agreement. 

f) To establish through the normal intercourse of the direct parties a 

system of agreement administration embodying the system of a 

grievance procedure and if necessary the grievance arbitration 

process. 

g) Non-interference or involvement by parties outside of the direct 

labour-management relationship underscoring the private nature of the 

labour-management relationship. 

Third, the preservation of the system goals as set out above. The 

foregoing review should underscore two essential points. First, the goals 

of our labour-management relations system are primarily self-serving. 

Second, while not completely insensitive, it does not place a great deal 

of weight on the goals of parties not directly involved in the relationship. 

The goals of the labour-management relations system and the goals of 

society are sometimes at odds, particularly as regards industrial peace. In 

addition, certain segments of society question the usefulness of the 

labour-management relations system. 

55. Goals of Society. Every contemporary industrial society has developed a 

set of goals which reflect its history and tradition. Canada's, and for that 

matter Alberta's goals, are to pursue free development of human needs, 
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facilities, and potentials. In terms of Maslow's need hierarchy, it is the 

freedom to satisfy all the five levels of needs, including the freedom of 

an individual to do what he or she can do best. In order to ensure this 

fundamental human freedom, Canada has accepted and implemented a 

democratic political system and a welfare capitalistic or free enterprise 

economic structure. Thus the mechanisms available to individuals within 

this political and economic framework are such that the satisfaction of 

basis human needs are recognized and protected as fundamental human 

rights. The Canadian Bill of Rights of 1960 safeguards a wide range of 

individual rights which include the rights to life, liberty, and property 

which can not be taken away without due process of law. Protection of 

fundamental human freedoms is also accorded in the areas of religion, 

speech, and assembly. Alberta's The Individual Rights Protection Act of 

1972 reaffirms these basic individual rights. lt may be observed that the 

goals of the society are to help individuals achieve their goals as 

described earlier and not, for example, be exploited. Thus, in a broad 

sense, there is no conflict between the goals of the individuals and the 

goals of the society. However, in various instances, goals of certain 

individuals or groups are in direct conflict with others. Consider, for 

example, the freedom of employees to organize and join unions which 

interfere with the property rights of the employers. Historically, conspiracy 

charges against unions for restraining trade, under the common law, were 

symbolic of the conflict between the goals of two groups. In a 

democratic society, conflicting goals need continuous reconciliation. For 

instance, freedom of contract is generally upheld but is compromised 

where it comes to regulating minimum wages. Free market enterprise as a 

valued goal of the capitalistic system is again compromised where it 

relates to controlling monopolies through anti -combine regulations. 
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The context of the labour relations system means the attitudes, values, 

perceptions, traditions, and even the folklore that the parties bring to the 

functioning of the l abour rel ations system. This context is  very real and 

understanding of the l abour relations system is  not complete without a 

ful l  understanding of this context. lt is our purpose here to sketch out the 

essential e lements of this context. 

Adversarial  Nature. By and l arge, the l abour - management relationshi p  

functions within a n  atmosphere distinctively adversaria l  i n  nature and is  to 

be contrasted with the qualities of accommodation and co - operation. In 

part, this adversarial qual ity is  the result of the nature of the issues 

within the relati onship and the parties' re l i ance on the law and the 

processes set in p lace to adm i n i ster thi s  l aw. With respect to the former, 

certai n  i ssues, such as certification, are incapable of accommodative or 

cooperative outcomes. Certification wi l l  either exist or wi l l  not exist. 

There is no half way or partial  outcome. The latter processes function i n  

a manner i n  which o n l y  o n e  party wi l l  w i n  whi l e  the other wi l l  lose. l t  

does not encourage outcomes more accommodative or co - operative i n  

nature. lt  a lso functions i n  a quasi j udicial  manner, sometimes embraces 

know l edge beyond the abi l ities of many of the parties, encourages the 

role of the legal profession in the rel ationship, and genera l ly reinforces a 

l itigation mental i ty. We are not suggesting that the l abour - management 

rel ationship is total ly adversaria l  in nature. The processes of negotiations, 

d ispute settlement, and much of the day to day administration of the 

col lective agreement can be and usua l ly is essentia l l y  accom modative and 

co -operative in character. However, other transactions such as certification, 

unfair labour practices, and grievance arbitration are invariably approached 

from the adversarial point of view. 

As noted above, we b e l i eve the adversaria l  qual ity is  pri mari ly the result 
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of the basic approach and processes adopted within Alberta l abour l aw 

particularly the admi n i strative apparatus we have adopted. Whi l e  some 

reinforcement may arise from the parties themselves, we bel i eve that left 

to their own devices greater rel iance woul d  be placed on more 

accommodative and co -operative solutions. However, this approach m ight 

encourage greater use of the work stoppage and other forms of industrial  

action. The greatest singul ar consequence of the adversarial system is  that 

many of the central issues in the relationship, starting with the question 

of certification itself, is left to a win / l ose s o l ution directed by a third 

party such as members of a labour board, an arbitrator, or the courts. 

Whi l e  it is probab ly true that the issues decided in such a manner are 

incapabl e  of accommodative or co - operative solutions, the fact remains 

that the decis ion process bui l ds and reinforces the adversarial qual ity. In 

addition, as the processes are d i stinctly legal in nature and embrace 

knowledge, procedures, and protocol s  frequently not held by the parties, 

they are forced to rely on the expertise of the legal profession. This  

pressure and the involvement of the profession further adds to the 

adversari a l  atmosphere. Further, the adversaria l  character once engaged 

discounts to some extent the use of more accom modative or co -operative 

solutions. Because of the nature of the processes adopted, the i ssues 

placed before the processes may not completely embrace the orig inal  

issue that arose before the parties. lt is equal ly true that once decided 

the original  i ssue may in total or i n  part remai n. In effect, the adversaria l  

process may not in fact offer a complete solut ion to the ori g i nating 

issue. Final ly, except for those matters that by law must be decided 

within an a d m i nistrative process, the remaining aspects of the relationship 

can be as adversarial as the parties want them to be.  This choice again 

emphasizes the variety of A l berta labour -management relationships, varying 

from extreme cooperation to unkindled host i l ity. 

D ifferences in Comm itments. lt is quite wrong to assume that labour and 
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management approach their relationship with the same degree of 

commitment or enthusiasm. On the one hand, the ir relationship i s  the 

raison d'etre of the union organization and as such a ful lt ime com m i tment 

should come as no surprise. On the other hand, m ost employers neither 

look forward to the relationship nor extend substantia l  com mitment to it. 

Our com mitment in l aw to the compulsory certif ication process bears 

ample testimony to this observation. Because of varying comm itments the 

resources, ti me, sk i l ls, and abi l ities d i rected to the relationship is markedly 

different. To labour the relationship is a ful ltime activity cal l ing for a 

ful lti me comm itment. Except for the l argest of enterprises, most employers 

extend l ittl e  in the way of com m itment. In a very real sense, the 

rel ationship can become one of professionals (i.e., more com mitted) and 

amateurs ( i .e., less comm itted). 

lt is our opinion that the vast degree of d iffering commitments by l abour 

and management does not serve the A lberta labour relations system wel l . 

lt has been said that the success of the rel ationship i s  d irectly 

proportional to the sum of the comm itments offered by the two parties. lt 

has a l so been said that we develop the l abour rel ations system we 

deserve. The i ssues and functioning of the system have s uch widespread 

consequences that we can i l l -afford a l ess than f u l l  com mitment to the 

rel ationship by both management and l abour once the rel ationship i s  

establ ished. 

Differences in S k i l ls, Abi l ities, and Expertise. lt is our opinion that 

differences in the degree of comm itment l eads to differences in the s k i l l s, 

ab i l ities, and expertise avai lable to each of the parties to the relationship. 

lt is  our opinion that poor ski l ls, ab i l ities and expertise l ead to a poor 

labour - management relationship. As has been said many times it takes 

great s k i l ls, abi l ities, and expertise to successfu l ly negotiate a col lective 

agreement but substantia l l y  none is needed to negotiate to a work 
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stoppage. Sound agreement administration a l so requires considerable 

com m itment as wel l  as great s k i l l s, abi l ities and expertise. lt  is  our 

opinion that there are sharp differences in the degree of s k i l l s, a b i l ities, 

and expertise ava i l able with i n  the membership of the Alberta labour 

relations community. Recogni z i ng the consequences of the system both in 

social and economic terms, it is not in the best interests of A lbertans to 

leave the system to persons who know l ittle of what they are doing. We 

find it quite surprising to see the system run by persons i l l  equipped to 

do so. 

Pol itical Processes. The behaviour of both m anagement and l abour, but 

particularly the latter, are frequently influenced by pol itical considerations 

within their respective organi zati ons. To under- esti mate this influence is  to 

badly m i s understand the nature of the labour- management rel ationship. 

Virtual ly a l l  of trade union officia ldom hold position of e lected office. 

They have a constituancy and continued office fol lows only upon approval 

of that constituancy. Union staff, a lthough without a constituancy as such, 

hold position at the wi l l  of the organization's officia l dom. We are 

rem i nded that trade unions are constitutiona l ly governed organizations and 

with it comes pol itica l ly inf luenced behaviour. We also frequently observe 

pol itica l l y  motivated behavi our within the enterprise. Whi l e  the 

labour - management relationship often i nvol ves i ssues economic i n  

character, the parties to that relationshi p  d o  not f o l l ow the precepts of 

economic rational ity invariably because pol itica l l y  it may not be 

appropriate to do so. S i m i l arly, even though the issue may be econom ic, 

behaviour towards the issue is dictated by p o l itical considerations. lt is  

th i s  pol itical influence that often e xplains the seem ingly economic 

irrational ity of both labour and management. lt is equa l ly true that the 

econom ical ly rational observer wi l l  have great difficu lty understanding the 

behaviour of the parties within the labour- management relationship. 
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R o l e  of Time and Tim ing. Time and timing p l ay a major role in the 

functi oning of the l abour rel ations system particul arly with respect to the 

transactions of negotiations and d ispute settlement. In addition, the 

administrative apparatus of our l aw can and frequently is used to 

manipulate the e lement of t ime. Both parties when faced with an outcome 

not to their benefit wi l l  purposely seek to postpone the outcome through 

the manipulation of ti me. S i m i l arly, in those transactions i nvolving 

accom modation or co - operation, such as the negotiating process, the 

t i ming of the m ove to acco m modation or co - operation is crucial.  The 

parties move to accommodation or agreement when they are prepared to 

do so and when, in their  opini on, it is in their best i nterests to do so. 

Posturing. There is a great deal of posturing with i n  the l abour - m anagement 

rel ationship. By posturing we mean the taking of positions, actions, and 

modes of behaviour that are not ref lective of real ity and truth. For 

example, communications between the parties and outsiders during the 

course of agreement negotiations seldom reflect real ity or truth. The 

communication m ore frequently is staged in the hope of e l i citing support 

for the party's cause or provoking a reaction from the other party. 

Posturing also takes place i n  grievance arbitration, unfair labour practices, 

work stoppages, and dispute settlement transactions. Because of posturing 

it is  frequently extremely difficult to discern real ity and truth. Posturing 

bui l ds up a facade which denies to the observer the true state of affairs. 

Probably one of the best examples of posturing takes p l ace in the 

com munication vehicle between the l abour rel ations system and the media 

and hence to the pub l ic at large. The content of most reporting of 

A lberta labour re lations is noth i ng more than posturing. Seldom is  the 

Alberta media suff iciently astute to recognize posturing and s e l dom does 

it attempt to penetrate the facade it presents in search of real i ty and 

truth. Posturing, theatrics, and staging are part and parcel of the labour 

re l ations scene. 
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Games P l aying and Forked Tongue. One of the major consequences of the 

contextual characteristic of pol itical processes and posturing is the 

emergence of games p l aying and expressions of the forked tongue. Games 

p l aying consists of a l i ne of conduct and behaviour designed primari ly to 

create concern, anxiety, and frustrations to the other party or to others 

who are part of the rel ationship. The game is cal led "give the opposition 

a bad ti me." lt emerges when the com m itment to the process associated 

with some transacti ons exceeds the comm i tment to accom modation or 

settlement. For example, the com m i tm ent to p lay out the grievance 

arbitration process to its ful l est may exceed the com m itment to obtaining 

a settlement or accom modation of the substantive grievance. The game is  

p l ayed by making much of technica l  irregularities, frustrating the 

establ ishment of the arbitrati on tribunal, refusing to agree to hearing dates 

or offering meaningful proposals, delaying the fulfi l lment of the process, 

and proceeding in a manner total l y  irrelevant or i m m ateria l  to the 

substantive matter at hand. In short, the process, in the example of the 

arbitration process, becomes an end in itself. The res o l ution of the 

substantive issue is quite secondary. The forked tongue characteristic 

refers to the fact that in labour relations we frequently do not say what 

we mean nor bel ieve nor do we speak to the whole truth. There is a 

great deal of m isrepresentation of the truth in labour rel ations. In terms 

of honesty, truth, and i ntegrity, labour relations does not rank as one of 

the more exemp lary relationships in our industrial  society. However, we 

hasten to add, there are other relationships in industrial society that rank 

even l ower in the exemplary scale. 

Inherent Distrust. Unl ike most of the l abour re lations systems in the 

i ndustria l i zed world, our system displays inherent l abour-management 

d istrust. The source of thi s  distrust is twofo l d. First, we perceive sharp 

p h i l osophical differences in each party towards the other as it re lates to 

their  l egitimacy. This  phi l osophical d ifference is greatest in the view of 
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management towards l abour. Phi l osophical ly, m anagement genera l ly 

questions the propriety, appropriateness, motives, and functioning of trade 

union ism. lt  equa l ly questi ons the transactions and processes that come 

within the l abour- management relationship. Second, the conduct of each 

party to the other raises in each mind serious issues of cre d i bi l ity, 

i ntegrity, and honesty. lt is the result of the functioning of a relationship 

which has not a lways been built upon the qual ities of honesty, i ntegrity, 

and good faith. In short, both parties have become adept in leading the 

other party down the garden path. These p h i l osophical d ifferences and 

m odes of conduct have m arked the context of labour relations s i nce its 

very inception. As noted ear l ier, they are qual ities that d istinguish our 

system from the systems found in the bulk  of the industria l ized countries 

of the world. lt is a lso because of their presence and the distrust that 

they generate, that we f i nd such a major role played by the l aw in our 

l abour rel ations system. Again, the major role of law in our system is a 

characteristic not found i n  many other l abour rel ations systems throughout 

the world. This  material d istrust and their  principal causes have been the 

subject of numerous studies not only on the question of why do they 

exist but, more importantly, why do they persist. Whi l e  their presence is  

wel l  establ i shed these studies can offer l ittle on what to do about it. The 

fact rema i ns that the e l i m i nation of l abour - management distrust sti l l  

rem a i ns e lusive and one of the major i mpediments to the effective 

functioning of our l abour relations system. This is because it often only 

takes one incident where one side perceives that the other has been 

dishonest or exhibited a lack of i ntegrity or good faith to generate a 

good deal of distrust for quite some time in the future. 

Private Nature of Relationship. Traditional ly, both l abour and management 

have considered their re l ationship to be a private affair and the 

intervention by any third party is l abel led as " i nterference." However, in 

truth, tolerance for the third party i nterference depends upon whose s ide 
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the third party's i nterference tends to support. In any case, with certai n  

exceptions l i k e  pol ice a n d  f irefighters, both labour a n d  management 

genera l ly have not accepted the v i ew that their re l ationship does have 

third party consequences and as such they shoul d  accept responsibi l ity for 

it, or a lternatively, take i nto account third party interest in the course of 

their relationship. Virtual ly a l l  labour rel ations processes and transactions 

are insulated from outside observers. Likewise, third party communications 

from outsi de of the relationship are not viewed as proper nor is  the 

message granted effective cons ideration. 

Forward Looki ng Perspectives. The primary perspective brought by the 

parties to the labour - management rel ationship is  not of the past nor the 

present but of the future. The primary transaction of certif ication, 

negotiation, and interest arbitration are a l l  processes of current 

decis ion - making that shape and determine the future di mensions in the 

relationship. Even the grievance arbitration process, a lthough ostensibly 

reviewing f actual circumstances from the past, frequently has as its  real 

agenda the determ i nation of how the future is to unfol d. Because of thi s  

forward perspective, deci s i ons and positions taken in the present frequently 

have as their determinants a forecast of what wi l l  be i n  the future as 

v i ewed by the respective parties. lt  is  equa l ly true that position and 

decis ions are invariably made in the present but have consequence and 

appl i cati on in the future. Hence, a true understanding of present positions 

and decisions cannot be appreciated unless they be reviewed and 

i nterpreted in the consequences of the future's unfol ding. 

Self - Interest. One of the qual it ies brought by a com m itment to the 

western democratic free enterprise economic and social  tradition is a 

strong comm itment to self - i nterest. As offensive as it may be to some, 

the fact remains that th is  qual ity is f irmly estab l ished i n  much of our 

econom ic and social  affairs .  By s e lf - interest we mean the comm itment to 



9 

rewards to one self in e ither economic or social terms, even in the 

absence of rewards to others. Self - interest is firm ly establ i shed in the 

A lberta l abour relations system. lt is our opinion that, despite its general 

acceptabi l ity in much of economic and social affairs, our unrestricted 

com m i tment to self - i nterest does not serve our l abour rel ations system 

wel l. Increasingly, as we witness the gradual but dramatic shift in l abour 

rel ations from the once "private" to a "publ ic" relationship, as the system 

comes under ever increasing scrutiny and review, we witness repeated 

confrontations between the concepts of "self- interest" and the general 

good frequently referred to as the "publ ic interest." lt i s  our view, as 

history so ably demonstrates, that such a confrontation i nevitably l eads to 

greater and greater regu lation by government. We do not b e l ieve that it is 

appropriate that the system be increasingly regulated by government. lt  

also seems to us that to date the central issues in "self - i nterest" and 

"pub l ic i nterest" confrontations are the econom ic outcomes of the 

negotiating process and the exercise of the work stoppage right. lt is our 

view, that the future degree and kind of government reg u l ation in these 

areas wi l l  depend upon how wel l  the system can manage and i ndeed 

d i sci p l i ne itself with respect to its sel f - interest comm itment. The days of 

an unbridled comm itment to sel f - interest have passed and with it the 

future of a free self - determined labour relations system must rest upon 

the contextual qual ity of prudent self - discipl i ne. 

Coarseness and Irrational Behaviour. Attitudes, and indeed a l l  aspects of 

human behaviour, are inextricably intertwined with the functioning of the 

l abour rel ations system. Indeed, these behavioura l d i mensions i n  the 

relationship are as much determinants of the nature and qual ity of the 

relationship as the substantive terms of employment in the workplace. 

Labour rel ations is not an activity committed to protocol s  nor 

pre -determ ined appropriate manners of conduct. There is absol utely nothing 

that prevents the parties from behaving any way that they feel  l ike 
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behaving. There are many issues that arise in which, a lthough the 

substantive content is not great, parties have very strong emotiona l ly 

determ ined positions. These positions are quite removed from what woul d  

b e  dictated under a rational ly determined approach. A s  a result, i t  i s  not 

uncommon to see quite a free express i on of emotion and feel ing seldom 

observed i n  any other field of i ndustrial  activity. At · times, a b l i nd and 

raw emotional response is the s ingul ar determ inant of behaviour and with 

it  comes coarseness not only in vocabul ary but also in conduct. Lik ewise, 

and quite understandab ly, with behaviour d ictated by b l ind and raw 

emotion irrational behaviour fol lows. In l abour relat ions, behaviour is as 

much dictated by the heart as by the head. Labour rel ations is  not an 

activity in which participants approach positions and decisions solely on 

the basis of a wel l -discip l i ned, cool,  cal cu lated, and rational log ic. 

Scarcities and D ifficult Choices. Unfortunately, scarcities are part and 

parcel of the rea l ities in the condition of mankind. A worl d  with 

abundance and an absence of scarcity remains the s i ngular domain of the 

utopian. lt is not part of the world of labour re lations. Invariably, for 

each benefit ava i l ab l e  within the system there are at least two parties 

competing for it. Scarcity breeds competition. Competition is  cruel,  

unrelenting, and unforgiving as it does not d ictate equal benefits to a l l .  

Negotiations for a wage increase, reduced hours o f  work, longer vacations 

with pay, and greater pensi on benefits a l l  i nvol ve competition i n  the use 

of a l i m ited income stream within the enterprise. lt  is  a scarce resource 

and is s imply incapable of satisfying a l l  demands p l aced upon it. C learly, 

it means that both l abour and management wi l l  be faced with d i ff icult 

choices. There is nothing in the l abour relations system that suggests 

eas i ly determ ined cho ices. Scarcity is a fact of l ife and competition 

remains the instrument for the distribution of benefit. Just as competition 

r ightly and properly performs its ro le in a l l ocating scarcities in the 

marketp l aces of our economy, so competition p l ays its right and proper 
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rol e  in our labour rel ations system .  Likewise, competition is a qua l ity to 

be protected and preserved. lt is our opinion that recent intervention into 

the system may have the consequence of reducing the functioning of th is 

much needed competition. The case for i ntervention is a traditional  one; 

that is, it is to reduce or e l i m i nate the consequences of the free 

unrestrained functioning of competition. C l early, we are faced with a 

difficult choice. On the one hand, we can accept the decision competition 

p l aces before us or, on the other hand, we can i ntervene to avo i d  the 

consequences of that decision. lt is our opinion that in l abour relations it 

is best to accept the decision that competition renders over i ntervention 

to reduce its consequences. Such a preference cal l s  for accountab i l ity, 

determi nation, courage, and above a l l ,  confidence in the functioning of the 

l abour rel ations system. These are a l l  much needed qual ities in A lberta 

l abour rel ations. Given options, the system wi l l  make its difficult choice 

decisions and they wi l l  be the right decis ions for a l l  of us. A decision 

f l owing from the functioning of competition is vastly preferable to a 

decision resulting from an act of i ntervention solely j ustified on the bas i s  

o f  avo i ding the consequences that t h e  r ight decis ion may bring. The time 

has come for us to stop looking for s i m p l istic solutions of d ifficult 

issues. 

Openness, Vulnerabi l ity, and Volati le  Nature. As noted ear l i er in this report, 

the A lberta l abour relations system i s  an open system and h i ghly 

vulnerable to influences and developments outside the system. lt  is  quite 

capable of responding to these influences in a most abrupt and volati l e  

way. Developments i n  our economic and socia l  affai rs and condition have 

a d i rect impact on and influence the system's functioning. Linkages 

between the system and the world outs i de it are direct and i mmedi ate. In 

addition, thi s  openness and vulnerabi l ity results in a scrutiny and 

examination of its functioning seldom encountered in other economic and 

social  institutional structures. Consequently, it is imperative that the 
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openness of the system shou l d  not g i ve r i se to commentaries on the 

system which, due to its vulnerabi l ity, engage the system in unproductive 

activities for which it was not designed to handle and is i l l -equipped to 

respond to. Openness and vulnerabi l ity transl ates i nto fragi l ity and 

del icacy. An awareness of openness, vulnerabi l ity, fragi l ity and d e l i cacy is  

indispensable to any constructive com mentary on the system and 

sensitivity to the consequences that a g iven event w i l l  have on the 

system is a much needed qual ity in Alberta's econom i c  and social affairs. 

The system functions with i n  a f ine balance and i l l -advised and insensitive 

com mentary from any quarter can destabi l ize the system. lt is our opinion 

that m any Alberta observers of the system as wel l  as participants within 

the system l ack this  sens itivity and their activities and comments disrupt 

the system and harm or confuse the peopl e  of Alberta as wel l. 

Dynam i c  Environment. The l arger environment with i n  which the A lberta 

l abour relations system functions is extremely dynam ic · with continual 

changes occurring within our economic, socia l ,  and pol itical condition. As 

a result, the agenda of the system i s  i n  continual change in an attempt 

to influence the direction and character of the dynamic that it f i nds itself 

confronted with. The issues in the system of 1 981 are not the issues of 

1982. 

M i crocosm of the Macrocosm. In summary, the context of the l abour 

relations system is  in effect a m icrocosm of the m acrocosmic 

characteristics of Alberta's industria l  society and of the economic, social,  

and pol itical systems that comprise it. lt is a system that absorbs and 

reflects essentia l ly the same qual ities and characteristics of these larger 

systems. However, with i n  the labour relations system these same qualities 

and characteristics take on a more dramatic and high l ighted nature because 

of the k inds of substantive issues within the decis ion - making domain of 

l abour relations and the consequences these deci sions can bring forth. In 
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effect, the contextual characteristics reviewed above represent s i mply 

highly focussed and more dramatic di mensi ons of A l berta's industria l  

society. Thus, it is  our opinion that, in the l onger term, changes in the 

contextual characteristics of l abour rel ations and in the effectiveness in 

the system's functioning must be preceded by corresponding changes in 

the contextua l  characteristics and effectiveness of our l arger i ndustrial  

society. Further, it is unreal istic to expect the d imensions of these 

contextual characteristics to be other than those of i ndustria l  society in 

general .  In the f i na l  analysis, the march to effectiveness in our labour 

re l ations system wi l l  not be l e d  by the system and its com munity but by 

individuals emerging from the l arger i ndustria l  society who seek a 

reshaping not only in industria l  society, but also i n  the l abour rel ations 

system which is a part of that l arger industria l  society. In effect, the 

management of l abour re l ations is a refl ection of the management of 

A l berta's industria l  society. Ineffectiveness in management of the industrial  

society spawns ineffectiveness i n  the management of our l abour rel ations 

system. 
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CHAPTER 11 

THE ALBERTA LABOUR RELATIONS SYSTEM: PROCESSES 

ORGANIZATION OF TRADE UNIONS 

56. Studies have repeatedly concluded that persons encourage the formation 

and belong to trade unions for a wide variety of reasons. They also 

conclude that the reasoning need not necessarily be related to the 

employee's view of the employer nor the terms under which he or she is 

employed. In short, there are a host of influences affecting the movement 

of employees to organize into a trade union organization. 

56a. The organization of a trade union per se is not an activity heavily 

regulated by the law. Rather, the thrust of the law is on regulation of the 

conduct of the parties in the course of trade union organization, 

particularly employer conduct. The organization of employees is not an 

activity that goes unnoticed by most employers and frequently illicits quite 

a negative employer response. In fact, some of the most acrimonious and 

bitter chapters in Canadian labour relations center on employee efforts to 

organize trade unions and employers' counter-offensives designed to 

discourage or frustrate these efforts. The act of employee organization 

signals the start of what will become a labour-management relationship. 

As noted earlier, most employers do not welcome this relationship and 

will move to resist it at every opportunity. 

56b. Most frequently, the organization of a trade union starts with an idea. 

Employees, for one reason or another, believe their interests would best 

be represented by a trade union organization. Alternatively, the initiative 

may rest with a trade union that seeks to bring or extend the 

organization to a new group of employees. From the initial idea springs 

forth discussion and debate over the originating fundamental question: Do 



2 

we wish to be represented by a trade union? From debate and discussion 

flows a full-fledged organization campaign in which debate and discussion 

recedes in favour of a positive endorsement in the form of a completed 

application for membership, execution of a petition, or other testiment to 

positive support. The objective is now a fifty percent or better positive 

endorsement from the employee group affected. Given a positive 

endorsement, efforts will now focus on development and adoption of the 

constitution and bylaws of the organization, election of officers, 

establishment of committees, and generally giving life and form to the 

newly born trade union organization. However, the formation of the 

organization does not a labour-management relationship make. The 

remaining essential element is a preparedness on the part of the employer 

to recognize the organization and to accept it as the representative of its 

employees. Seldom is an employer prepared to do this. As such and 

between these two parties the issue of recognition by the employer 

stands unresolved. lt is on this issue that the law will be brought to bear 

and decide the question once and for all. Our system calls for the 

question to be decided by a labour relations board within an 

administrative law process known as "certification." This application for 

certification by the infant labour organization marks the start of a heavy 

involvement of the law in Alberta labour relations. 

LABOUR BOARD TRANSACTIONS 

57. The Labour Relations Act, S.A. 1980, c. 72 (LRA) established the Labour 

Relations Board (LRB) to share the administration and enforcement of the 

statute with the Minister of Labour. Although the Act primarily applies to 

employers and employees in the "private sector" of Alberta, it includes 

within its scope local government administration, several public services, 

and some public enterprises. 

58. Transactions Before the LRB. Given finality and conclusiveness with respect 
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to its decision and armed with substantive and wide ranging powers of 

inquiry, the LRB undertakes to investigate and make rulings concerning 

transactions as listed in Table 5.51 
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TABLE 5 

TRANSACTIONS BEFORE THE LABOUR 

R�L8 TIQNS 6QARQ 1 97Q-1 96 1 

(LABQUR RELA TIQNS ACT SECTIONS NOTED) 

1975 1976 1977 1978 

:ertification (sections 33-4 1) 
Applications Received 305 331 416 264 

Issued 214 242 291 185 
Refused 91 89 125 79 

ievocation of Certification 
(sections 42 -44) 
Applications Received 3 3  49 26 33 

Issued 26 35 19 19 
Refused 7 14 7 14 

iegistrations (sections 50-58) 
Applications Received 10 15 8 6 

Issued 1 1 1 3 4 
Refused 8 2 5 2 

Jnfair Labour Practices 
(sections 1 36-143) 
Applications Received 22 22 31 31 

llegal Strike/Lockout 
(section 1 13) 
Applications Received 16 30 5 28 

ieconsiderations, Determinations, 
Declarations, and Variances 
Applications Received 157 273 382 273 

Total Applications 543 720 868 6 35 

1979 1980 

274 364 
156 231 

97 91 

23 35 
14 18 

9 9 

10 0 
6 4 
3 0 

32 81 

14 21 

119 430 

472 931 
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Certification (LRA., s. 33-41). The concept of certification of bargaining 

agents in Canada was derived from the American experiences under the 

National Labour Relations Act of 1g35, now commonly referred to as the 

Wagner Act. As the Canadian industrial community revived following the 

Depression, and as Canada intensified her efforts to fulfil! her role in the 

war effort as a producer of food and the instruments of war, new 

impetus was seen for mass organization by the labour community. Some 

employers were hostile towards unionization, and attempted to frustrate 

organization activities. They would refuse to recognize unions as bargaining 

agents. The industrial sector was marred by disputes over questions such 

as the recognition of unions and the discharge of workers for union 

activity or membership. A policy document, Order-in-Council P.C. 2685, 

was tabled in the House in 1940. Among the policy principles included in 

this document was the establishment of the freedom of organization 

without interference, and the freedom of negotiation through the 

representatives of a trade union of the terms and conditions of 

employment. The subsequent Wartime Labour Relations Regulations of 1944 

included the concept of certification of a trade union by an administrative 

tribunal. The certification system was to replace the deciding of the 

recognition issue through direct economic confrontation between the 

parties. The Regulations provided that a certified bargaining agent could 

serve notice on an employer requiring the employer to recognize the union 

as the bargaining agent for his employees and to negotiate with the union 

with a view to entering into a collective agreement. Public policy was 

thus very clear that the question of recognition would be taken from the 

parties and decided by an administrative tribunal. Disputes over the 

recognition of unions, and the imposition of sanctions to impose 

recognition were no longer necessary. Once the bargaining agent was 

certified, recognition was compulsory. The concept of certification and the 
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processes and machinery for its administration were carried over into 

post-war legislation. Certification issues now comprise a large part of the 

activities of the Labour Relations Board. 

59. Applications for certification accounted for 47% of the transactions before 

the LRB during the five-year period examined in Table 5. The annual 

number of applications for certification rose sharply during the 1975-77 

period, from 305 applications in 1975 to 416 applications in 1977, but 

subsequently declined to 364 in 1980. In 70% of these applications, the 

Board chose to issue the certificate to the applicant. The statute contains 

certain bars to application for certification.52 These bars reconcile the 

conflicting goals of allowing employees to be represented by a union 

supported or selected by a majority, and of bringing continuity and 

stability to the labour-management relationship.53 Accordingly, the 

application may be made where no collective agreement is in force and 

no certification is in effect with respect to any of the employees in the 

unit. If no collective agreement is in force, and a bargaining agent has 

been certified in respect of all or part of the unit, an application may be 

made after ten months following the date of certification. Where a 

collective agreement is in force for a term of two years or less, 

application may be made in the two months prior to the end of the term. 

Where a collective agreement is in force for a term of longer than two 

years during the eleventh and twelfth month of the second or any 

subsequent year of the term or during the two months prior to the end 

of the term. Where the certification of a bargaining agent in respect of 

any of the employees in the unit has been questioned or reviewed by the 

Court, application can be made after ten months following the disposition 

of the question or review. Consent of the Board is required before 

application can be made where a strike or lockout is in effect, or where 

the constitution or rules and by-laws of the trade union have been filed 
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with the Board for a period of less than 60 days. Upon receipt of an 

application for certification, the LRB first investigates the timeliness of the 

application with respect to these bars. 

60. Before the certificate is granted to the applicant, the LRB is instructed to 

determine whether the unit of employees in question is an appropriate unit 

for collective bargaining, and whether the trade union has been selected 

by a majority of the employees in the unit and to inquire into any other 

question which, in the Board's opinion, is material in considering the 

application. (Section 37(1).) One such question is whether the trade union is 

dominated by an employer or influenced by an employer so that the 

organization's fitness to represent employees in contract negotiations or 

agreement administration is impaired. (Section 39(1).) Another such question 

is whether application for membership in the trade union directly resulted 

from picketing of the place of employment of the employees affected or 

elsewhere. (Section 39(2).) union for representation of the employees in 

question. In determining whether the unit of employees is appropriate for 

collective bargaining, the Board may consider, for example, the community 

or mutuality of interest with respect to wages, hours, working conditions, 

and other objects of collective bargaining of employees to be certified in 

the same bargaining unit, the homogeneity and separate group identity 

which makes the group capable of being distinguished from other 

employees or groups of employees in the working force, the prior history 

and pattern of collective bargaining of the unit in question, the desires of 

the employees as to the bargaining unit in which they wish to be 

included, the administrative setup, organization, and method of operation of 

the employer and the way the unit fits into the company's organization, 

the permanence of the unit, and agreement of the parties concerning the 

particular bargaining unit. Policy principles emerging from prior decisions 

of the Board may also be given attention.55 Whether the trade union has 



8 

been selected by a majority of employees in the unit may be determined 

by evidence that the majority of employees in the unit are members in 

good standing in the applicant trade union, or have applied for 

membership prior to the application and paid a fee. A majority of the 

employees may also petition the Board for a certificate. In this case a 

majority of those voting (who also must be in the appropriate bargaining 

unit) must favour having a trade union represent them in a representation 

vote conducted by the board. Following any inquiry into these matters that 

it considers necessary, the Board may include or exclude employees from 

the bargaining unit or alter and amend the description of the bargaining 

unit to make it "more appropriate" for collective bargaining. 

61. Where the LRB determines to its satisfaction, having given due 

consideration to the statutory criteria, that a certificate is warranted, it 

will certify the trade union as the exclusive bargaining agent of the unit 

of employees in question. Where a trade union becomes a certified 

bargaining agent it has exclusive authority to bargain collectively on behalf 

of all employees in the unit for which it is certified, whether or not they 

are members of the trade union, and to bind them by a collective 

agreement. The trade union immediately replaces any other bargaining 

agent in the unit for which it is certified, becomes party to existing 

collective agreement, and has the right to terminate the agreement on two 

months' notice in writing. 56 

62. Revocation of Certification (LRA., s. 42-44). The employees in a unit in 

respect of which a trade union has been certified, or the employer of 

those employees, may apply to the LRB to have the certificate of the 

bargaining agent revoked. The application must be timely. Application may 

be made by the employees where no collective agreement is in force 

after ten months following the date of certification of the bargaining 
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agent. Application for the revocation of the certificate of a bargaining 

agent that has been questioned or reviewed by the Court may be made 

by the employees after ten months following the disposition of the 

question or review, unless the Court quashed the decision of the Board to 

certify the bargaining agent. Where a collective agreement is in force, for 

a term of two years or less, the employees may apply for the revocation 

of the certificate at any time in the two months prior to the end of its 

term. If the collective agreement has a term longer than two years, such 

an application may be made at any time during the eleventh or twelth 

months of the second or any subsequent year of the term or during the 

two months prior to the end of the term. (Sec. 42(2).) The employer may 

apply for the revocation of the certificate where that employer and the 

certified bargaining agent have not bargained collectively for a period of 

three years from the date the union was granted a certificate, where no 

collective agreement has been entered into, or from the first fixed date 

for the termination of a collective agreement. No application for the 

revocation of a certificate may be made, without the consent of the LRB, 

where a strike or lockout is in effect. 57 Where the Board is satisfied, after 

consideration and possible inquiry into the merits of the application, that 

the majority of employees in the unit no longer desire that the trade 

union bargain on their behalf, there have been no employees in the unit 

for a period of three years, or the bargaining agent has abandoned its 

bargaining rights, then the Board will revoke the certification of the 

bargaining agent. (Sec. 43(1).) The effect of the revocation of the 

certification is that the employer is no longer required to bargain with the 

bargaining agent, and any collective agreement affecting the employer and 

his employees becomes void and of no effect. During the 1975 through 

1980 period, the LRB considered 199 applications for the revocation of 

certificates. The Board chose to revoke the certificates in connection with 

131 of the applications. 
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63. Reconsiderations (LRA s. 18). The LRA contains a privative clause which 

displays some confidence in the LRB in terms of limiting judicial review.58 

In addition, the section provides, in part, that " ... the Board may, at any 

time, reconsider any decision, order, directive, declaration or ruling made 

by it and vary, revoke or affirm the decision, order, directive, declaration 

or ruling." Such "reconsiderations" accounted for 19% of the matters 

brought before the Board during the six-year period examined in Table 5. 

Most often, these reconsiderations involved matters connected with the 

certification of trade unions as exclusive bargaining agents for groups of 

employees. They have included, for example, varying information on the 

certificate as to the name of the employer or union or varying the 

description of the bargaining unit. 

64. Trade Union Successor Rights (LRA, s. 135). Due to the dynamic nature of 

the labour movement, provision is made in the statute for a union to 

claim that through merger, amalgamation, or transfer of jurisdiction. it is 

the successor of a trade union that was the bargaining agent for a group 

of employees prior to the transaction. On application, the LRB may inquire 

into the matter, calling for the production of evidence concerning the 

transaction and holding votes to determine the wishes of the majority of 

the unit of employees in question. Following the inquiries, the Board 

" ... may declare that the successor trade union has acquired the rights, 

privileges and duties ... of its predecessor."59 Applications concerning 

"successor rights" comprised 15% of the applications to the LRB during the 

six years examined in Table 5. 

65. Registration of Employers (LRA s. 50-61). Pursuant to Section 51 of the 

Act, an employers' organization in the construction industry may apply to 

the Board to be registered as the exclusive agent for collective bargaining 

on behalf of all employers in a specific territory and trade jurisdiction in 
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the construction industry in respect of which a trade union has established 

the right of collective bargaining. Upon receipt of such an application, the 

LRB is directed to inquire into whether the application is timely with 

respect to seasonal factors affecting work in the trade jurisdiction, and 

whether two or more unions have a common trade jurisdiction. 60 The Board 

is also directed to inquire into whether the employers' organization 

represents a majority of the employers in the territory or trade jurisdiction 

with whom the trade union has established the right of collective 

bargaining are members of the applicant employers' organization, whether 

the trade jurisdiction and territory are appropriate for collective bargaining, 

and whether the trade jurisdiction is part of the construction industry. lt 

should be noted that many of these inquiries are analogous to those 

conducted in connection with an application by a trade union for 

certification. As a result of these inquiries, the Board may include in, or 

exclude from the territory or trade jurisdiction certain employers, or may 

alter or amend the territory or trade jurisdiction before issuing the 

registration certificate. On receipt of the registration certificate, the 

employers' organization has the exclusive authority to bargain collectively 

with the trade union(s) named in the registration certificate on behalf of 

all employees engaged in the particular territory and trade jurisdiction with 

whom the trade union has established, or subsequently establishes the 

right of collective bargaining. The registered employers' organization also 

bargains on behalf of any other employer engaged in the construction 

industry who is party to an agreement which provides that he shall 

comply with any of the terms of a collective agreement entered into by 

the trade union in respect of work in the territory and trade jurisdiction 

set out in the registration certificateY During the 1975 through 1980 period, 

the LRB processed 49 applications for registration of employers' 

organizations in the construction industry. The Board issued registration 

certificates in 59% of the applications. 
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66. Unfair Labour Practice (LRA, s. 136-143). The LRB was called upon to rule 

in connection with 219 applications alleging unfair labour practices during 

the 1975 through 1980 period. Unfair labour practice has been described as 

" ... conduct, usually lawful at common law, which is prohibited by the 

statute because it is calculated to interfere with the free course of 

collective bargaining."62 The concept of unfair labour practice has been 

carried forward from the Wartime Labour Relations Regulations. The 

Regulations established the right of employees to form and join unions, 

and ensured protection against practices which, if allowed to continue, 

would result in discouraging the exercise of those rights. 63 They also 

established the right to negotiate and administer collective agreements and 

to lawfully strike. The administration of these matters was placed among 

the responsibilities of an administration tribunal. Section 32 of the LRA 

assures each employee the right to be a member of a trade union and to 

participate in its lawful activities, and to bargain collectively with his 

employer through a bargaining agent. Further, it provides that an employer 

has the right to be a member of an employers' organization and to 

participate in its lawful activities, to bargain collectively with his 

employees, and to conduct collective bargaining through an employers' 

organization. Unfair labour practices include those activities which interfere 

with the free exercise of rights granted under section 32. Employers are 

thus " ... prohibited from interfering with the formation and operation of 

trade unions and from engaging in tactics prejudicial to union recognition 

and to the negotiation and administration of the collective agreement ... 

"Reciprocally, unions are prohibited from committing acts that " . . .  invade 

and impede essential management functions ... ," and from interfering with 

the formation and operation of employers' organizations. 64 Sections 136 

through 143 of the Act list specific prohibited practices. These sections 

also list as unfair practices certain activities which pertain to the 

organization and the internal functioning of unions, and prohibit certain 
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conditions from being included in collective agreements. 

67. Where the LRB receives a complaint alleging failure to comply with 

sections 136 through 140, the Board or a person designated by the Board 

may appoint an officer to conduct an inquiry into the matter and attempt 

to effect a settlement.65 Some 13 of the 53 applications submitted to the 

LRB alleging unfair labour practices in 1976 and 1977 were settled in this 

manner. The Board may directly inquire into a complaint or it may do so 

after an appointed officer has failed to effect a settlement. In some 

cases (11 of the 53 in 1976 and 1977), the Board may refuse to inquire 

into a complaint where, for example, it is of the opinion that the matter 

could be referred to arbitration pursuant to a collective agreement. The 

Board may, at any time, reject a complaint if it is of the opinion that 

the complaint is without merit. Section 142 (5) lists the remedies available 

to the Board where it is satisfied that there has been failure to comply 

with the sections listing prohibited practices. These include reinstatement 

of employees suspended or discharged contrary to those sections, 

compensation for lost earnings due to such suspension or discharge, 

reinstatement or admission of a person as a member of a trade union, 

rescission of any penalty imposed contrary to those sections and 

compensation for such penalties. In addition, the Board may issue 

directives to the employer, employers' organization, employee, trade union, 

or other persons concerned to cease doing the act in respect of which 

the complaint was made. Section 142 (6) deals with the effect of a notice 

to commence collective bargaining. The parties, having served or having 

been served with a notice to commence collective bargaining, are 

instructed to meet and commence to bargain in good faith and to make 

every reasonable effort to enter into a collective agreement. In connection 

with failure to comply with this section, the Board may issue directives 

directing those concerned to bargain in good faith and attempt to conclude 
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a collective agreement. The Board may prescribe the procedures and 

conditons under which collective bargaining is to take place. lt has powers 

of "general rectification" including the remedy of "making whole" parties 

who lawful rights have been breached under the statute. 

68. Ruling on Differences (LRA, s. 21}. The LRB may be called upon to settle 

differences concerning the application and operation of any of the 

provisions of the Act. The Board is instructed to make full inquiry and 

endeavour to effect a settlement between the parties in relation to such a 

difference. Upon failure to effect agreement, the Board may make 

recommendations as to what, in its opinion ought to be done by the 

parties. lt may, subsequently, institute actions to ensure compliance with 

the provisions of the Act. In 1976 and 1977, the Board was called upon to 

rule on such differences in 16 applications. 

69. Determinations (LRA, s. 8 (2). The Board is empowered to make 

"determinations" concerning, for example, whether a person is an 

employer, whether a person is an employee, whether an organization of 

employees is a trade union, whether a collective agreement has been 

entered into, whether a person is a part to or bound by a collective 

agreement, whether the parties to a dispute have settled the terms to be 

included in a collective agreement, whether a person is a member in good 

standing in a trade union, and whether an employer is affected by the 

registration certificate of a registered employers' organization. Such 

determinations are necessary in the course of the Board's administration of 

labour relations. The Board's decision in such matters is final and binding. 

In 1976 and 1977, the LRB was requested to make 84 such determinations. 

70. Illegal Strike/Lockout (LRA, s. 113). A work stoppage is illegal where a 

collective agreement is in force. Section 113 provides that a party alleging 
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that a strike or lockout is illegal may refer the matter to the LRB. The 

Board may conduct an inquiry into the matter. If it is decided that the 

work stoppage is illegal, the Board may issue a declaration that the 

persons or organizations concerned cease and desist from doing anything 

to continue the strike or lockout. The Court may be called upon to 

enforce compliance with such a declaration. During the six -year period 

from 1975 through 1980, the Board received 114 applications alleging illegal 

work stoppages. 

71. Revocation of Voluntary Recognition (LRA, s. 45-47). lt is not necessary 

that a trade union be certified before bargaining collectively on behalf of 

a unit of employees. A bargaining agent may be voluntarily recognized by 

an employer. The employees in a unit bound by a collective agreement 

entered into on their behalf by a bargaining agent that is not certified 

may apply to the Board for a declaration that the bargaining agent is no 

longer entitled to bargain collectively on their behalf. If the Board is 

satisfied that a majority of the employees in the unit no longer desire 

the bargaining agent to represent them, the Board will issue the 

declaration. Upon revocation of the voluntary recognition of the bargaining 

agent, the employer ceases to be required to bargain with that bargaining 

agent, and a collective agreement in effect at that time becomes void. In 

the six years examined in Table 5, the LRB considered 9 applications for 

the revocation of the rights of a voluntarily recognized bargaining agent. 

72. Consolidation of Certificates (LRA, s. 41). The Act provides for application 

to the Board by one or more certified bargaining agents for the 

consolidation of the certificates of one or more bargaining agents. This 

would create, in effect, a single certified bargaining agent. The Board may 

inquire into the matter, and may issue a consolidated certificate. This 

certificate would describe the unit which resulted from the consolidation. 
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A declaration may be required as to which, if any, of the collective 

agreements previously in effect should continue in force, and which should 

be terminated. The LRB received 14 applications for the consolidation of 

certificates during the 1975 through 1977 period. 

73. Successor Employers (LRA s. 132-134). A firm or business may choose to 

conduct some of its activities through seemingly independent business 

entities, and to shift a number of its employees to these seemingly 

independent "spin -offs" of its operation. Among the reasons for 

conducting business in this manner are attempts to frustrate the efforts of 

a trade union in organizing a group of employees, and attempts to avoid 

such responsibilities of the employer to the employees as are stipulated 

in a collective agreement. The Act, at sections 132 and 133, provides that 

a trade union may apply to the LRB for a declaration that these spin -off 

operations are under common control, and are one employer for the 

purposes of labour relations. In a case, for example, where a trade union 

is certified to exclusively represent all employees of a particular firm 

engaged in a specific craft, as in the construction industry, such a 

declaration would result in the employees of the spin -off firms engaged 

in that craft being included in the bargaining unit. During the 1975 through 

1977 period, the LRB considered 11 applications concerning spin -offs. 

74. Requests for Consent (LRA s. 33). Trade unions must file their 

constitutions or their rules and by -laws with the LRB. 66 In part to prevent 

company-created unions from challenging an organizing union, a union may 

not apply for certification until at least 60 days after it filed its 

constitution or rules and by -laws with the Board, unless the Board 

consents otherwise. In 1977, the Board received 19 applications requesting 

that the Board waive the 60 day waiting period and permit an application 

for certification after a shorter waiting period. All of these applications 
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requesting consent for the submission of earlier certification applications 

were subsequently withdrawn. 

75. Board Activities - General. Paralleling the general increase in labour 

relations activities over the five -year period examined in this study, the 

annual number of applications to the Board increased from 543 

applications in 1975 to 931 applications in 1980. An average of about 110 

days of board hearings was required each year to process the 

transactions. However, the 878 applications processed in 1977 required only 

91 days of board hearings, while the 543 applications in 1975 required 135 

days of board hearings. 67 

76. Transactions before the PSERB. The PSERB was established relatively 

recently, in September, 1977, when the Public Service Employee Relations 

Act, S.A. 1977, c. 40 was proclaimed. Initially, many of the Board's 

activities involved the administration of the transitional provisions of the 

new Act. While the LRB has limited responsibility in the area of 

intervention in disputes and differences concerning collective agreements, 

as stated in section 21 of the Act, the PSERB is responsible for the 

administration of mediation, arbitration, and adjudication activities within 

the scope of the application of the Public Service Employee Relations Act. 

Many of the duties and functions of the PSERB are very similar to those 

of its private sector counterpart. The origins of the issues, and the 

activities of the administrative tribunals are the same, or not significantly 

different for the purposes of this study as to require detailed explanation. 

Where the issues and the administrative activities of the respective boards 

are very similar, this similarity will be noted, and the reader is advised 

to refer to the preceding discussions of the activities of the LRB. The 

transactions of the PSERB from the time it was established until March 31, 

1980, are shown in Table 6.68 During this four -year period the PSERB 
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considered 216 applications, of which 212 were finalized. Seventy-two and 

one-half days of Board hearings were involved in these considerations. 

77. Certification (PSERA, s. 25-31). The inquiries conducted by the PSERB in its 

consideration of an application for certification are analogous to those 

conducted by the LRB. The Board considers the timeliness of the 

application with respect to the time limits stipulated in the Act.69 The 

Board inquires into whether the trade union is a proper bargaining agent, 

whether the unit of employees is appropriate for collective bargaining, and 

whether the trade union has been selected by a majority of the 

employees in the unit. The statutory provisions of the PSERA for 

certification differ from those of the LRA with respect to the 

determination of the appropriate bargaining unit. Under the PSERA, the 

employees of the Crown in right of Alberta constitute a single bargaining 

unit, except as otherwise determined by the Board. 70 The Board may 

determine the number of appropriate bargaining units of employees of the 

board of management of each Provincial General Hospital established by 

or pursuant to The Provincial General Hospital Act, the Provincial Cancer 

Hospital Board under The Cancer Treatment and Prevention Act, and the 

University Hospital Board under The University of Alberta Hospital Act. 71 

The PSERB must satisfy itself that the unit claimed by the trade union to 

be an appropriate bargaining unit is a single bargaining unit, a unit of all 

employees of an employer, a unit comprising some of the employees of 

an employer, or an appropriate unit with respect to the provisions of the 

Act concerning hospitals. 72 All 17 of the certifications granted during the 

1977 six -month period noted in Table 6 were deemed to be in effect by 

virtue of the transitional provisions of the Act. Pursuant to section 99, all 

bargaining agents which were certified under The Alberta Labour Act, 1973 

in respect of units of employees to which the PSERA applied were 

deemed to be certified bargaining agents for those employees under the 



19 

PSERA. Further, with the coming into force of the PSERA, the Alberta 

Union of Provincial Employees was deemed to be the certified bargaining 

agent for each unit of employees on behalf of which it was party to an 

agreement under The Public Service Act or The Crown Agencies Employee 

Relations Act. Crown agencies include operations such as the Alberta 

Research Council. The University of Alberta's non -academic staff, for 

instance, is also covered under the PSERA. 
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TABLE 6 

TRANSACTIQNS 6!;FQR!; THE PU6b.IC S!;RVIC!; 

EMPLQY!;!; R!;b,A TIQNS 6QARD 1 977-1 SSQ 

{THE R!;b,!;V ANT S!;CTIQ�S QF TH!; PUBb.IC 
S!;RVICE EMPb,QYE!; R!;b,A TIQ�S ACT ARE NOTED) 

1977 1978 

Certification (section 25) 
Applications 30 19 

Granted 17 12 
Refused 1 16 

Revocation of Certification (section 32) 
Applications 1 0 

Granted 0 0 
Refused 0 1 

Reconsideration (section 11) 
Applications 6 2 

Granted 4 0 
Refused 0 2 
Withdrawn 0 2 

Consent to Waive (section 37) 
Applications 1 0 

Granted 0 0 
Refused 0 0 
Withdrawn 1 0 

Failure to Bargain in Good Faith 
(section 39) 
Applications 1 0 

Granted 0 0 
Refused 0 0 
Withdrawn 0 0 

Appointment of Mediator (section 46) 
Applications 2 6 

Granted 1 5 
Withdrawn 1 1 

Establish Arbitration Board 
(section 49) 
Applications 2 12 

Granted 2 4 
Refused 0 0 
Withdrawn 0 7 

1979 1980 

9 1 1 
2 4 
8 9 

0 0 
0 0 
0 0 

0 0 
1 0 
0 0 
0 0 

3 1 
0 1 
1 0 
0 2 

2 1 
0 0 
0 2 
1 1 

4 5 
4 4 
0 1 

9 9 
1 7 
3 1 
1 6 
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TABLE 6 

TRANSACTIONS BEFORE THE PUBLIC SERVICE 

EMPLOYEE RELATIONS BOARD 1 977- 1 980 

!THE RELEVANT SECTIONS OF THE PUBLIC 
SERVICE EMPLOYEE RELATIONS ACT ARE NOTED) 

1 977 1 978 1 979 1 980 

Appointment of Chairman or 
Member of Arbitration Board 
(section 52) 
Applications 

Granted 
Refused 
Withdrawn 

Appointment of Adjudicator 
(section 64) 
Applications 

Granted 
Refused 
Withdrawn 

Speeding Decision of Adjudicator 
(section 65) 
Applications 

Settled 

Continuation of Proceedings 
(section 96) 
Applications 

Granted 
Refused 

Unfair Practice Complaints 
(section 7 4) 
Applications 

Granted 
Dismissed 
Withdrawn 

Determinations (section 9) 
Applications 

Granted 
Dismissed 
Withdrawn 

Total Applications 

1 
1 
0 
0 

1 
1 

0 
0 

22 
1 0  
1 2  

0 
0 
0 
0 

0 
0 
0 
0 

68 

0 
0 
0 
0 

1 
0 
0 
1 

0 
0 

0 
0 
0 

3 
0 
1 
2 

4 
0 
0 
4 

47 

1 
1 
0 
0 

9 
2 
4 
3 

0 
0 

0 
0 
0 

2 
0 
2 
0 

5 
1 

3 
1 

45 

4 
4 
0 
0 

4 
4 
0 
0 

0 
0 

2 
0 
1 
1 

20 
8 
3 
4 

57 
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78. Inclusion or Exclusion of Professionals (PSERA, s. 22-24). Under the LRA 

"employee" does not include persons who are employed in a professional 

capacity as members of the medical, dental, architectural, engineering or 

legal professions. 73 Such persons are thus precluded from collective 

bargaining under the provisions of that Act. However, the PSERA allows 

the Board to include or exclude these professionals in bargaining units 

subject to the wishes of a majority of the professional employees 

concerned, and subject to the opinions and arguments of interested 

persons.74 To date, the Board has not received any applications for the 

inclusion or exclusion of professionals in bargaining units. 

79. Revocation of Certification (PSERA, s. 32, 33). The provisions for 

employees and employers in the public sector to apply to the PSERB for 

the revocation of the certification of a bargaining agent are very similar 

to those provided by the LRA. The times in which applications may be 

made, and the effects of the revocation are virtually the same. During the 

September, 1977, through March, 1980 period, the PSERB received one 

application for the revocation of a certificate of a bargaining agent. 

80. Reconsiderations (PSERA. s. 11). Like the LRB, the PSERB has within its 

jurisdiction the power to reconsider any order, notice, directive, declaration, 

certificate, or other decision made by it and vary or revoke it.75 The 

Board received 8 such applications for reconsiderations during the 

four-year period examined in Table 6. 

81. Successor Rights (PSERA, s. 91). The PSERA provides that a union may 

apply to the Board for a declaration that by way of merger, 

amalgamation, or transfer of jurisdiction, it has acquired the rights, 

privileges, and duties of its successor. The origins of the issues, the 

issues, and the considerations of the Board are very similar to those 
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discussed in connection with applications to the LRB for declarations of 

successor rights. No applications have been received by the PSERB. 

82. Unfair (Prohibited) Practices (PSERA. s. 39 (3), 70-75). The concept of 

unfair practices and the origins of the issues were discussed previously. 

The Board has received seven applications concerning unfair labour 

practices. In four cases the application was dismissed and in three the 

application was withdrawn. 

83. Determinations (PSERA, s. 9). The PSERB is empowered to make 

determinations of the type noted in the discussion of the LRB activities. 

The Board has received 29 applications affecting a significantly higher 

number of people. In nine cases the application was granted. The balance 

were either dismissed or withdrawn. 

84. Strikes/Lockouts (PSERA, s. 93-95). The PSERA prohibits the use of 

economic sanctions by the employees and employers to which it applies. 

Further, attempts to cause strikes and lockouts are prohibited. There were 

no applications for inquiries by the PSERB into illegal work stoppages 

during the period examined in Table 6. However, some work stoppages did 

take place during 1980 under this legislation. 

85. Revocation of Voluntary Recognition (PSERA, s. 34, 35). The provisions of 

the PSERA for applications for the revocation of rights of a voluntarily 

recognized bargaining agent, and the subsequent Board activities, are 

essentially the same as under the LRA. No such applications were received 

by the PSERB. 

86. Consolidation of Certificates. Unlike the LRA the PSERA does not contain 

sections which specifically provide for applications for consolidation of 
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certificates, nor for applications for declarations in connection with 

spin-off operations. However, it does provide for declarations by the 

PSERB where an employer replaces, wholly or partially, another employer, 

or where employers merge their operations. Questions concerning the 

application of the Act, resultant bargaining units, representation rights of 

bargaining agents, and complications of collective agreement coverage are 

resolved by the Board. 76 The Board has not been required to rule in these 

matters up to this time. 

87. Requests for Consent (PSERA, s. 37). Where an application for certification 

as a bargaining agent or revocation of the certification of a bargaining 

agent, or a declaration that a bargaining agent is no longer entitled to 

bargain collectively, has been refused by the Board, the applicant may not 

make the same or substantially the same application for three months 

unless the Board consents otherwise. The PSERB received five applications 

for consent to waive the three-month waiting period. 

88. Appointment of Mediator (PSERA, s. 46, 47). lt was noted earlier that the 

administration of intervention in disputes between labour and management 

to whom the LRA applies falls within authority of the Minister. However, 

the PSERB is charged with the administration of intervention in disputes in 

the provincial public sector. On application from both parties to a dispute, 

the PSERB may appoint a mediator to assist the parties to resolve the 

dispute. 77 During the first four years of its operation, the PSERB received 

17 requests for the appointment of a mediator. In 14 cases the request 

was granted and withdrawn in the remaining three cases. 

89. Establishing Arbitration Board (PSERA, s. 48-60). As the PSERA prohibits 

the use of the work stoppage, the Act provides for the use of arbitration 

boards for the final resolution of disputes which the parties were unable 
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to resolve. 78 Where one or both of the parties to a dispute request that 

the PSERB establish an arbitration board, and the Board satisfies itself that 

the parties to the dispute made every reasonable effort to resolve it, that 

the items in dispute may be referred to an arbitration board, and that it 

is an appropriate time to refer the matters to an arbitration board, the 

PSERB will establish a Board of Arbitration.79 lt is intended that the 

parties each nominate a person to the arbitration board, and that these 

nominees select a person to act as chairman. However, where the parties 

or the nominees fail to make the selections and appointments, the PSERB 

will do so on their behalf. During the period examined in Table 6, the 

PSERB established 14 arbitration boards, and appointed a chairman or 

member to six of those boards, in response to 32 applications. 

90. Appointment of Adjudicator (PSERA, s. 64). lt is intended that when an 

adjudicator or adjudication board is required to rule in connection with 

differences concerning the application, interpretation, operation or alleged 

contravention of a collective agreement, the parties choose the persons to 

decide the matter. However, the PSERB will, on application, select and 

appoint persons as adjudicators or members of adjudication boards where 

the parties are unable or fail to do so.80 The PSERB appointed an 

adjudicator in connection with seven such applications during the period 

1977 to 1980, out of a total of 15 applications. 



91. Speeding Decision of Adjudicator (PSERA, s. 65). The Act provides that 

where a difference has been submitted to an adjudicator and in the 

opinion of one of the parties, the adjudicator fails to render an award 

within a reasonable time, the party may complain to the PSERB. After 

consulting the parties and the adjudicator, the PSERB will issue whatever 

directive it considers necessary in the circumstances to ensure the award 

is rendered without further undue delay. The PSERB received one such 

complaint during the September, 1977, through March, 1980 period. 

93. The negotiation of a collective agreement is an institutional process which 

has many facets and uses a variety of strategies. lt encompasses 

emotions as well as logic. Elements of rationality and non-rationality 

co-exist in this process. lt involves the use of sophisticated statistics but 

at times it may also have undercurrents of power politics and bluff. The 

purpose of the work stoppage threat in this background is to exert 

pressure on concerned parties to change their positions. Thus, the effect 

of a work stoppage threat is to bring the parties closer together. In this 

sense, a strike is a catalytic agent. Once it is declared, it also tends to 

release emotions and may therefore be cathartic. 

94. The negotiating process as defined by the LRA means " ... to negotiate or 

negotiation with a view to the conclusion of a collective agreement or 

the revision or renewal of a collective agreement.82 A.W.R. Carrothers, a 

noted author in the area of industrial relations and collective bargaining 

law, suggests, "The case for adopting collective bargaining as 

governmental and industrial policy is based on the philosophy that the 

labour of a human being is not a commodity or article of commerce. 

This philosophy, given legislative expression in the Clayton Act of the 

United States in 1914, became a moral commitment of Canada in 1919 

through the Treaty of Versailles and a convention of the International 
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Labour Organization. On the proposition is built the thesis that through 

collective bargaining the individual employee may seek protection from 

material insecurity; that demands at the bargaining table may reflect needs 

and wants; and that to the extent the needs and wants are met through 

collective bargaining, their satisfaction need not be sought from the state. 

On the basis of this broad justification, collective bargaining may be 

described as an instrument of social justice."83 Carrothers further suggests 

that from the point of view of employees, the requirements of an 

effective system of collective bargaining are that they be free to form 

themselves into organizations, that they be free to engage employers in 

bargaining with those associations, and that they be free to invoke 

meaningful economic sanctions in support of the bargaining. 

95. The objective of negotiations is the concluding of a collective agreement. 

The LRA defines the collective agreement as an " ... agreement in writing 

between an employer or an employers' organization and a bargaining 

agent, containing terms or conditions of employment."84 The Act also 

stipulates that the collective agreement contain procedures for its 

administration and enforcement. The collective agreement is, by and large, 

a private instrument of the parties signatory to that agreement. Very little 

of the contents of the collective agreement is regulated either by law or 

by administrative bodies. Due to this lack of involvement of public policy 

in negotiations and the collective agreement, statistics concerning this 

aspect of labour-management relations in Alberta are incomplete. Section 

82 of the LRA stipulates that "Each of the parties to a collective 

agreement shall upon its execution forthwith file one copy with the 

Director. "85 

96. Estimates of the number of negotiating relationships and collective 

agreements in Alberta are not readily available. The number of negotiating 
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relationships and collective agreements are not the same because through 

the use of an employers' association or registration in the construction 

industry a number of negotiating relationships can be embraced by a 

single collective agreement. Information on the number of collective 

agreements pursuant to The Labour Relations Act is reasonably reliable. 

However, information on the number of agreements pursuant to The Public 

Service Employees Relations Act and under Federal jurisdiction are sketchy. 

While both the LRA and PSERA provide for the filing of collective 

agreements with stated authorities, it is readily apparent that compliance is 

limited. We expect that many collective agreements are simply not filed. 

One estimate places the number of negotiating relationships between 1976 

and 1978 at somewhere between 2,800 to 3,200.86 This estimate includes 

some 1,900 to 2,100 negotiating relationships conducted through an 

employers' organization. The majority of these relationships are found in 

the construction industry where the craft union geographic form of 

organization is prevalent and the very large number of employers makes 

the employers' organization a convenient and expedient bargaining structure. 

The remaining negotiating relationships from 900 to 1,100 represented single 

employer/union relationships. In summary, these estimates suggest a total 

of somewhere between 1,400 and 1,600 collective agreements in Alberta 

covering somewhere between 2,800 and 3,200 negotiating relationships. 

97. The Alberta Department of Labour Publication, Negotiated Working 

Conditions in Alberta Collective Agreements, 1980-81 edition87 reports 

information on 1,028 of the 1,115 collective agreements on file and in 

force on August 1, 1980. The 1,028 collective agreements included in the 

study covered 240,874 or 90% of the 266,474 employees covered by the 

1,115 collective agreements. The scope of this study is limited to 

agreements and a negotiating units pursuant to The Labour Relations Act. 

The industries affected, number of agreements, and number of employees 
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TABLE 7 

ALBERTA COLLECTIVE AGREEMENTS. AUGUST 1 . 1 980 

Industry 
Division 

Mining 
Manufacturing 
Construction 
Transportation 
Communications & Utilities 
Trade 
Service 
Public Administration 

Industrial Composite 
(Total of above) 

No. of 
Agreements 

39 
377 

83 

1 1 1 
1 1 6 
225 

77 

1 ,028 

No. of 
Employees 

4,248 
28,425 
45,272 

23,777 
1 1 ,838 
47,4 1 0  
79,904 

240,874 
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The term of a collective agreement is one year or longer. Of the 1,028 

agreements reviewed 330 expired in 1980, 438 in 1981, and 260 in 1982 or 

later and represent the number of negotiating sessions initiated in each 

year. In terms of geographical application most agreements fell within the 

urban centres such as Medicine Hat, 45; Lethbridge, 95; Calgary, 288; the 

Provincial Parks, 31; Red Deer, 49; Edmonton, 340; Peace River, 32, and 

Athabasca, 33. In addition, 44 agreements had inter-regional application and 

71 were province-wide. The agreements were negotiated with some 63 

different trade unions. Unions with the largest number of agreements were 

as follows: Canadian Union of Public Employees, 109; Teamsters, 107; 

Employers' Associations, 105; Retai I Clerks, 55; Operating Engineers, 47; 

Iron Workers, 39; Driver Salesmen, 36; Steelworkers, 32; Butchers, 31; 

Electrical Workers, 29; Carpenters, 27; Alberta Union of Provincial 

Employees, 26, and United Food and Commercial Workers, 25. As 

expected, the employee bargaining units covered under these agreements 

were not large. Some 370 agreements or 37% of the total had less than 

25 employees and 764 or 74% had less than 100 employees. Only 86 or 

8.3% covered employee units of 500 or more employees. In terms of the 

occupational classes covered by the agreements 851 or 82.8% were 

non-office employees. Office employees were covered in 45 or 4.4% and 

professional employees in 27 or 3.6%. The remaining 95 agreements 

covered a combination of non-office, office, and professional employees. 

Scope. One of the most remarkable characteristics of our 

labour-management agreement negotiating system has been its ability to 

function in very differing structures, industrial settings, and employee 

occupations. Today, we are asking it to perform in yet still different 

situations. Although born of the private sector and initially employed by 

unions representing employees in the traditional industrial occupations, 

today's applications are highly diverse.89 
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In its early days, and still even today, the vast majority of Canadian 

labour-management negotiations take place within the local plant level 

structure. The primary participants are members of the union's local plant 

negotiating committee and members of local management. Traditionally, it 

is a local or "grass roots" centred activity. However, against this 

traditional setting we have many examples of the activity structured in a 

setting involving several plants and several employee groups of the same 

employer. We also have examples of multi -employer and employee 

negotiations involving different employers and their employees. The former 

is often described as "company wide bargaining" and the latter 

"multi-employer bargaining." Although the structure of bargaining is more 

complex, the objective still is to negotiate an agreement covering all 

plants, employers, and employee groups within the given structure.90 

In addition to differing structures, we also observe many differing 

industrial settings. The size of employer and employee groups range from 

the very small to the very large. The field of activity includes resource 

development, manufacturing, transportation, construction, agribusiness, and 

service. There is hardly a field of industrial activity that has not 

experienced the union-management negotiating activity. The dimension 

along which the activity has experienced its greatest growth is its 

extension into new and quite differing employment occupations. From the 

traditional employment occupations of trades, manufacturing, and transport, 

sometimes referred to as the "blue collar" occupations, we now include a 

large variety of "white collar" occupations such as school teachers, 

virtually all occupations in the health service field, employees of 

government and its agencies, commercial airline crews, university 

professors, and even physicians and surgeons. Today, the 

labour-management negotiating process purveys virtually all aspects of the 

Canadian industrial employment activity. As noted earlier, the employment 

of the system in such diverse settings is certainly testimony to the 
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acceptance, if not the confidence, that we have for the labour-management 

negotiating process. 

In the pages that follow we will be examining the contemporary 

labour-management negotiating process in considerable detail. First, we will 

look at the process to try to develop a better understanding of why and 

how it works. That is, why and how does it bring the parties from a 

position of difference to a position of agreement? Second, we will look 

at the process from the view of the participating negotiator and focus on 

the way in which we go about the actual negotiating process in our 

attempt to bring about an agreement favourable to us. 

Negotiating the Agreement - A Conceptual View. The negotiation of the 

labour-management Agreement is an essential part of the Canadian labour 

relations system. Despite its periodic nature, and the fact that the 

negotiation activity does not bulk large in terms of the time and effort 

given to transactions in the labour relations system as a whole, it is 

often viewed as the more glamorous, important, and probably best known 

activity within the Canadian labour relations system. 

Despite its high profile and visibility some participants and nearly all 

observers of labour-management negotiations know little of how and why 

the negotiation process works. Unfortunately, there are no credentials 

needed by either side to sit at the labour-management negotiations table. 

Possibly, this is why the negotiating process sometimes does not work 

too well. Be that as it may, the purpose and objective of the following is 

to take an inside look into labour-management negotiations and to develop 

a more full and complete understanding of what the process is all about. 

We are going to look into the anatomy and physiology of the system and 

try to get a better understanding how and why it works or for that 

matter, why it fails to work. We will be exploring the system. We are 

not the first explorers. Commentaries on the workings of the 
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labour-management negotiating process has been the subject of study and 

scrutiny by a large number of labour-management relations scholars. 

However, we will be approaching our subject quite differently than many 

of our predecessors and we will be concluding with quite a different set 

of insights into this process. 

Uncertainty. The negotiation of the labour-management agreement means 

that we will be making decisions in the face of uncertainty. Indeed, 

labour-management negotiations -- indeed, all forms of negotiations -- i s  

the classical case o f  decision making in the face of uncertainty. The 

uncertainty in labour-management negotiations is troublesome to a lot of 

people. Often we feel uncomfortable with uncertain situations and some of 

us are more able to work in that environment than others. In 

labour-management negotiations we are uncertain of (1} how long 

negotiations will last, (2} will there be a settlement, (3} what will be the 

terms of a settlement, (4} wi 11 there be a work stoppage, (5} wi 11 we be 

able to achieve our objectives in negotiation and (6} what will be the 

performance of the (regional} economy, the industry or indeed the 

company(ies} covered by or participating in negotiations? Unfortunately, it 

is not until the process has been fully concluded that we can with 

certainty answer these questions. During the process we will have to rely 

on probabilities, assessments, evaluations, and our judgment. Sometimes 

we are right and other times we are wrong. 

Uncertainty arises because in negotiations we do not, until the process is 

over, have full and complete information with respect to the position of 

the other side. This is because the parties to the negotiating process do 

not provide it. Nor do they want to provide it. We have to seek it out 

and the process of negotiations -- the dialogue and discussion -- is the 

source from which this more complete information comes. As a result, it 

is useful to view the negotiating process as a process of moving from 
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uncertainty and limited information towards greater certainty and more 

complete information. We will return to uncertainty and the information 

flow in the paragraphs below. 

Certainty. We hasten to add that when we negotiate the 

labour-management Agreement we are not in a condition of total 

uncertainty and without any information at all .  To be sure, we do have 

some certainty and some information but only a small portion of what 

we will have when the process has been concluded. For example, we may 

know whom we will be negotiating with, what the initial proposals of the 

parties are, about when the process will start, and each party has 

information to buttress its position, strategies, and arguments and has 

mapped out its approaches which are contingent upon the other side's 

position, arguments, strategies, and responses. lt is only through the actual 

negotiating process itself that we will begin to learn of the same kinds 

of ·information but from their point of view. The parties arrive at the 

negotiating table with a game plan which has flexibility built into it 

because of the dynamic nature of the process. 

A Model. Now having some appreciation of the role of uncertainty and 

information flow in negotiations, we will start to construct a model in 

which we (1) state what we know about the negotiating process, and (2) 

try to relate what we know to the functioning of the negotiating process 

itself. To start, let us assume that we are about to enter into the 

negotiation of a labour-management agreement. We shall also assume that 

the only issue to be negotiated is a wage increase. We will start to 

develop our model by specifying what we know for certain about the 

process we are about to carry out. Here are some of the certainties we 

need to consider: 

1. The negotiations will have a starting point Often this is 
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specified with respect to the precise time, date, and place. We 

will call the starting point in our negotiations as time "t". 

2. Our negotiations will have an end. lt is extremely rare that 

negotiations once started do not come to an end at some point 

in time. We will call the end of the negotiating process "t + 

n" with "n" representing the length of time it takes to get 

from the start to the end. 

3. We know that negotiations will end with either an agreement on 

the issue or a work stoppage. This condition is virtually built 

into the statutory framework within which labour-management 

negotiation takes place. Even in those cases where negotiations 

lead to a work stoppage we can still say with a high degree 

of probability that unless the relationship is abandoned, at some 

point of time we will have an agreement. 

4. Unlike other forms of negotiations the parties to a 

labour-management set of negotiations are not free to transact 

with other parties. This further adds to our certainty that once 

negotiations start there typically is only one real end solution 

and that is in fact a collective agreement. 

5. We know the proposals for negotiation Let's assume for 

illustration purposes that the initial position is a 5% wage 

increase while the union is requesting a 15% wage increase. 

6. From the foregoing information we can say that the degree of 

difference between the parties at the point of their initial 

positions is 1 0%. 
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7. Each party knows the objectives, strategy, and negotiating 

techniques as well as their position as it relates to the wage 

increase. The true position represents what the parties would be 

prepared to settle for and would be considerably different from 

the 5% and 15% initial positions. 

8. We know for most jurisdictions the nature and form of 

involvement of other parties in our negotiating process such as 

conciliation. That is we know from our public  policy whether it  

will l ikely take place or not and we know that if it takes place 

it will take place some time after time "t" and towards the 

conclusion of the negotiating process itself. 

From the certain information set out above we can now proceed 

to outline the initial construction of our model. lt is set out 

below in Figure I. From a study of Figure I there are other 

elements of certain that we can now add to our model. They 

are as follows: 

9. From a study of the initial positions of th parties at 5% and 

15% and a 10% degree of difference we can say that if the 

parties hold to their initial positions throughout the negotiating 

process they wi 11 not reach an agreement and a strike wi 11 most 

certainly occur. 

10. We can say that if there is going to be a settlement in 

negotiations the degree of difference of 10% must be reduced to 

zero. In fact, a useful way of thinking of an agreement or a 

settlement on an issue such as wages is not to focus so much 

on what is the monetary amount of the settlement but that a 

settlement or agreement is reached when the degree of 
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difference between the parties has been reduced to zero. 

These additional certainties have been introduced into our model 

as portrayed below in Figure 1 1 . Figure 1 1  below tells us the 

following: 

1. The position of parties A and B through time is shown by the 

broken line and is labeled (a) (b) (c), and (d) and represent each 

party's position path through time. Position paths (a) and (d) 

represent position paths when no reduction in the degree of 

difference takes place through time and the degree of difference 

of 10% is not reduced in the process of negotiation. If this set 

of position paths occur we can say with certainty that (1) 

negotiations will not lead to a settlement, and (2) a work 

stoppage will take place. In this case, as shown above, the 

degree of difference takes place and is reduced not during 

negotiations but during the course of the work stoppage. 

2. Position paths (b) and (c) represent position paths when there is 

a reduction in the degree of difference through time. In this 

case, we are portraying the situation when the degree of 

difference is reduced to zero during the course of negotiations. 

In the situation before us the settlement position is represented 

by a wage increase of 10%. This means that party A moved 

from its initial position of 15% to 10% while party B improved 

its position from 5% to 10%. 

Clearly, Figure 1 1  tells us quite a lot about the true objective of the 

negotiating process: to reduce the degree of difference on the issues 

during the period of time falling within the negotiating zone. If this 

degree of difference reduction is occurring then we can say that the 
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negotiating process is working. If this degree of difference reduction is 

not occurring then the negotiating process is a failure and it will leave 

the reduction of differences to the work stoppage. 

There is a fundamental axiom in labour-management negotiations that says 

that anyone can take a set of labour-management negotiations to a strike 

but it takes skill, ability, and expertise to take a set of negotiations to 

an agreement. This is indeed a very fundamental truth. To arrive at a 

work stoppage is quite simple -- just get on position paths like (a) and 

(d) and a strike is inevitable. Of that we have complete certainty. On the 

other hand, to negotiate an agreement without a work stoppage means to 

have the degree of difference reduced to zero during the time within the 

negotiating zone. This is what takes skill, ability, and expertise in 

negotiations. To have this result come about is what labour-management 

negotiations is all about. lt calls forth the full expression of all the 

abilities and skills of the labour-management negotiator. Significantly, it 

avoids the costs and pain of the work stoppage to both parties. 

As demonstrated in Figure 1 1  agreement comes in negotiations through the 

reduction of the degree of difference to zero. This process of difference 

reduction is the engine that drives the negotiating process to agreement. If 

the engine is not working up to the load placed upon it, we will not 

have an agreement. A smooth, powerful, and well running engine is a 

pre-condition to any effectiveness in obtaining a labour-management 

agreement in negotiations. What then determines the effectiveness of the 

engine in reducing the degree of difference? 

Clearly, the source of the reduction of the degree of difference is within 

the parties themselves, given that there is a divergence between their 

initial positions to ensure that they do not settle for less than what they 

might otherwise have achieved. In our model the reduction of the degree 

of difference comes from parties A and B who for some reason or 
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another elect or decide to move from their initial positions of 15% and 

5% respectively. What causes A and B to move from their initial 

positions? To answer this question we must look at the role, determinants, 

and function of bargaining power in labour-management negotiations. 

Bargaining Power. There is no shortage of definitions of bargaining power 

nor explanations for its role and function in the negotiating process. The 

literature setting forth the determinants of bargaining power is equally as 

great. For our purposes here, we define bargaining power as one's ability 

to resist the proposal of another in favour of a proposal more favourable 

to one's self. In our model, the bargaining power of A is the ability of 

A to resist the proposal of B in favour of a proposal more favourable to 

A. The bargaining power of B is likewise so defined. If the bargaining 

power of A was absolute, then it could force B to settle on A's terms. 

If the bargaining power of A was so low, B could force it to settle on 

B's terms. Seldom in labour-management negotiations is that the case. 

More often neither party is in a position to get its way absolutely and 

the settlement is somewhere between the positions of the two parties. 

This means that on each side we have to have compromise, that is 

movement from the initial position to something respectively greater than 

or less than the initial position. In Figure 1 1  position paths (b) and (c) 

demonstrate compromise. What then determines the ability of a party in 

negotiation to force the other party to compromise, or alternatively, what 

forces the parties in negotiations to want to move from their initial 

positions? 

Writing in 1968, the Federal Task Force on Labour Relations made a 

statement although short in length is profoundly important in understanding 

labour -management negotiations and particularly the role of bargaining 

power in it. lt wrote: 

There is a basic characteristic of the collective bargaining system that is 
seemingly contradictory. Paradoxical as it may appear, collective bargaining 
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is designed to resolve conflict through conflict, or at least through the 
threat of conflict. lt is an adversary system in which two basic issues 
must be resolved: how available revenue is to be divided, and how the 
clash between management's drive for productive efficiency and the 
workers' quest for job, income and psychic security are to be reconciled. 
Other major differences, including personality conflicts, may appear from 
time to time but normally they prove subsidiary to these two overriding 
issues.91 

What the Task Force has told us is that the parties to union-management 

negotiations move to settle by way of compromise because of the 

consequences that will surely follow if they do not. Let's go back to the 

basics and Figure 1 1 . We stated earlier that once negotiations start there 

are only two eventualities that can occur. First, a settlement. Second, a 

work stoppage. This is certain and built right into the system through 

public policy. Given that we negotiate hopefully for the first eventuality, 

the only alternative available if it fails is the work stoppage. The 

existence of this possibility, which as we move more closer to it 

becomes increasingly a probability, is the major but not the only 

determinant of our bargaining power. Returning to Figure 1 1 , if parties A 

and B are to insist on the maintenance of their initial positions of 15% 

and 5% respectively, they can only do so if they are prepared to enter 

into the work stoppage zone and to suffer the consequences that the 

work stoppage will bring to each of them. On the other hand, if they fear 

and work to avoid the consequences of the work stoppage then they must 

abandon their respective positions and move to reduce the degree of 

difference. They must move out in the context of their negotiations to 

search for a compromise. That is that A must reduce its position from 

15% and B must improve its position above 5%. This movement in search 

of a compromise is what "to negotiate" is all about. If the parties are 

otherwise, that is no willingness to move out to seek a compromise then 

there is nothing to negotiate about. Rather than negotiations we have a 

"holdup". lt is equally true that if the parties are not prepared to 

negotiate and to seek a compromise then no amount of negotiations will 

bring forward a settlement. To quote still another axiom in the 
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labour-management negotiations field: "You cannot negotiate a 

labour-management agreement if the parties are not prepared to negotiate." 

The parties move to negotiate -- to seek a settlement -- because they 

want to avoid the consequences that follow if no agreement is reached. 

To some, the calculations of the parties are rational and primarily 

economically determined. That is, the parties look at the cost of 

disagreeing as well as the cost of agreeing. If the former is greater than 

the latter then they won't move to come to an agreement. To other 

students of the subject political, organizational, and indeed personality 

considerations are equally important inputs into the cost-benefit 

calculations. Whatever the consequences are we move to avoid them and 

the only way we can do that is to reach out and try to reach a 

settlement. 

One of the major problems a negotiator has in assessing the bargaining 

power relationship is, once again, a formulation that has to be conducted 

again in the context of uncertainty. From our point of view we have very 

good knowledge on what the consequences of failing to come to a 

settlement will be to us and what the "costs" that will flow to us if we 

do not. On the other hand, we are not able to calculate total costs, as 

we do not know the length of a possible work stoppage. Likewise, we 

also know the extent to which we are prepared to "go" to avoid these 

costs and consequences. However, our ability to assess the bargaining 

power position and to determine the foregoing with respect to the other 

party is quite limited. Only they know that for sure. Again, that is where 

the negotiating skills, experience, and abilities come into play. Obviously a 

miscalculation or imperfect assessment can have most serious 

consequences such as getting us into a work stoppage when in fact, had 

we had full information, a settlement was available at the bargaining table 

in direct negotiations. Often our true position is hidden within the 
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labyrinth of bluff, overstatement, and in some cases positions and 

statements that in no way truly reflect our position in negotiations. There 

is much in the way of theatrics and outright misrepresentation in the field 

of labour-management negotiations. This is to be expected because we are 

working in a field where full disclosure of one's position is extremely 

rare. We can never be sure where the truth I ies and in order to get the 

truth we have to play the process out to its very end. 

Determinants of Bargaining Power. A detailed and exhaustive review of the 

determinants of bargaining power is beyond the scope of this report. lt is 

a subject that has received extensive examination in the negotiations 

literature. However, what follows is useful in understanding its role in 

determining how and why the negotiating process functions. lt draws upon 

and also draws together the thoughts and observations of a number of 

bargaining power analysts. 

Bargaining power determinants are both economic and non-economic. Often, 

and regretably, analysts frequently stress the former over the latter. Such 

stress or emphasis has prompted Professor Harold W. Davy to comment: 

... perhaps most important of all, the men and women directly 
involved in collective bargaining as a process know that what we 
gliby refer to as "bargaining power" is in fact a many-faceted entity 
embracing much more than economic strength or, as the economists 
often put it, the capacity or power to reach an agreement on one's 
own terms. The latter conception overemphasizes the economic 
strength component of bargaining power. 

Preoccupation with the word 'power' causes a tendency to forget or 
minimize the word "bargaining." There is also an implication that in 
any negotiation one party necessarily "wins" something and the other 
party "loses" something. This kind of reasoning rejects the view that 
the ultimate goal of management and union is the development of a 
mutual /y satisfactory contractual relationship. 

The preceding discussion is not merely playing with words. In 
sophisticated collective bargaining relationships there is a joint 
understanding that bargaining power is a composite of economic and 
non-economic factors.92 

Both management and union negotiators are keenly aware of the 

importance of bargaining power. They understand fully that its presence or 
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absence can be an aid or limitation to their effectiveness in negotiations. 

They approach the matter quite pragmatically planning to make use of 

bargaining power when they have it and trying to minimize its relevance 

when they do not have it. 

Practical labour-management negotiators do not experience a burning need 

nor desire to measure or weigh their own or opponent's bargaining power 

in a precise fashion before they shape and structure their strategies and 

approaches to negotiations. Their operational knowledge and judgments are 

regarded as sufficient for all practical purposes. Negotiators do not need 

to have bargaining power defined in precise quantitative terms to know 

where they stand. 

Negotiators by using their experience, analysis, and judgment usually know 

a great deal about each other's bargaining strength or weaknesses without 

refining such knowledge into precise mathematical calculations. On the 

other hand, there are occasions where such estimates of the other parties' 

capacity to resist or to concede have proved wrong or have been far off 

the mark when put to the ultimate test of a work stoppage. The best 

informed negotiators can, on occasion, over-estimate or under-estimate the 

other party's staying in a particular situation. However, more often than 

not, experienced negotiators have a firm understanding of the many 

ingredients that come together to comprise each party's bargaining power 

in specific shortrun situations. 

DISPUTE SETTLEMENT 

The Alberta Labour Relations Act 

self -rei iance and self-responsibility 

is 

as 

designed to 

possible 

generate as much 

on the labour and 

management sides of the negotiating table. Contract negotiations need not 

be protracted several months beyond the expiry date of the collective 

agreement, because the parties conceivably could have cleared all 
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prerequisites for a lawful work stoppage within approximately 7 days after 

their agreement expired. The threat of "no contract, no work" is intended 

to generate considerably less protracted negotiations than formerly and to 

promote more concessionary behaviour at the negotiating table prior to the 

expiry of the agreement. The Labour Relations Act also seeks to promote 

self-reliance and self-responsibility in the sense that government-supplied 

third party intervention is not compulsory. Unlike earlier statutory 

provisions, the completion of such intervention procedures is no longer a 

prerequisite to a lawful work stoppage. Under the current legislation 

mediation is essentially voluntary. 

From the public point of view the purpose of dispute resolution is to 

assist the parties in negotiations to resolve their agreement negotiations 

either without resort to a work stoppage during pre -stoppage negotiations 

or with a work stoppage of a shorter duration during post-stoppage 

negotiations. From the parties' point of view, dispute resolution may assist 

them in overcoming impediments to a settlement, in reducing or avoiding 

the costs of a work stoppage to them, and in proposing face-saving 

solutions or in imposing solutions. Furthermore, it may assist an 

inexperienced negotiator in avoiding possible pitfalls. Essentially, two types 

of dispute resolutions are available to the parties: 1) those procedures that 

are provided by the government and are government supported and 2) 

those that the parties establish for themselves. Government-supplied or 

government-supported methods for resolving contract negotiations include 

mediation, Disputes Inquiry Boards (DIB) and Voluntary Collective Bargaining 

Arbitration Boards (VCBAB). 

Government mediators employed by Alberta's Labour Mediation Services 

can be appointed either at the request of one or both parties or at the 

direction of the Minister of Labour.96 The mediator does not have a 

stipulated term of appointment. In fact, it is envisaged that he will not 
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book off a case until a settlement has been reached. The mediator's main 

tool, of course, is persuasion, and his role is as an adjunct to the 

participants in the negotiating process. That is, he helps the parties in 

their negotiations, caucuses individually with them, attempts to alter their 

perceptions and priorities, and attempts to lead the parties to a common 

ground for settlement. The mediator necessarily should have sound 

knowledge of the negotiating process and preferably considerable 

experience in negotiating the collective agreement. The mediator's mandate 

under The Labour Relations Act is that he shall " ... in any manner that he 

thinks fit, inquire into the dispute and endeavour to effect a settlement."97 

lt also provides that in doing so he shall a) hear any representations 

made to him by the parties to the dispute, b) mediate between the parties 

to the dispute, and c) encourage the parties to the dispute to effect a 

settlement.98 The Alberta Department of Labour maintains a complete file 

of expiring collective agreements so that the Minister can monitor 

potential disputes for which he might call for the appointment of a 

mediator or a Disputes Inquiry Board. 

The Disputes Inquiry Board is appointed by the Minister of Labour, may 

be comprised of one or more persons, will have a Chairman if more than 

one person serves on it, and need not be tripartite in composition. If a 

D IB is established and notice of its establishment is served on the parties 

prior to the commencement of a strike or lockout, the parties cannot 

lawfully strike or lawfully lockout " ... until 10 days after the Minister 

notifies the parties of the recommendations of the Disputes Inquiry 

Board.''99 In short, a "cooling off period" is associated with the 

establishment of a Disputes Inquiry Board, prior to the commencement of 

a lawful strike or lawful lockout. However, the appointment of a DIB does 

not result in a "cooling off period" if a lawful strike or lawful lockout is 

in progress.10° Current administrative practice is to set up a D IB 

infrequently and in those instances involving a high degree of public 
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interest. A DIB, once appointed has a mandate to " ... inquire into the 

matters in dispute" and to " ... endeavour to effect a settlement."101 In other 

words, it can exercise a fact-finding role on the one hand and a 

mediation role on the other hand. lt has powers to compel the production 

of witnesses and documents in the course of conducting its fact-finding 

role.102 The Board's term is 20 days from the date that the Board was 

established or " ... any longer time that may be agreed by the parties to 

the dispute or fixed by the Minister."103 The objective of a D IB is to 

produce a settlement during its term and, failing this, to recommend or 

propose a non-binding settlement upon the parties.104 A lawful work 

stoppage can commence 10 days after the Minister notifies the parties of 

the recommendations of the Disputes Inquiry Board.105 A maximum of one 

DIB may be appointed to any one contract negotiations dispute.106 

A Voluntary Collective Bargaining Arbitration Board may operate very much 

like a Disputes Inquiry Board but there are at least four key differences 

between them. First, the trade union and the employer must jointly agree 

that a VCBAB be established and they must do so in writing. Second, 

only two VCBAB's were set up during 1974 through 1977. This presumably 

was due to the fact that most trade unions and employers are reluctant 

to relinquish the right to engage in lawful work stoppages, particularly in 

the private sector. The two V CBAB appointments took place in the public 

sector. Third, the VCBAB has a tripartite composition. Fourth, the decision 

of a VCBAB is binding. Arbitration takes place away from the bargaining 

table and involves court-like hearings with a written reasoned binding 

decision as its end result. By contrast, the VCBAB can exercise the same 

powers for compelling the production of witnesses and documents as a 

D IB, has the same mandate, and has a similar term of appointment. The 

mandate of the VCBAB may include mediation-arbitration as a technique 

for dispute resolution.107 



23 

The parties may privately arrange for mediation, fact-finding, voluntary 

arbitration, or voluntary mediation-arbitration. They must bear the expenses 

of whatever form of such extra-legal dispute resolution they establish. 

Partly because the government covers the cost of the forms of dispute 

resolution provided within The Labour Relations Act, the vast majority of 

employers and trade unions in Alberta opt for such dispute resolution as 

opposed to providing some system by themselves and using their own 

resources. The relatively infrequent resort to extra-legal dispute resolution 

probably is primarily due to their lack of desire to use it. 

WORK STOPPAGES 

The legal work stoppage or threat thereof is an important means by which 

a trade union or an employer can gain concessions at the negotiating 

table. The reason for this is that the work stoppage imposes costs on 

both sides in the form of foregone profits or income. The threat or 

actual imposition of such costs generates concessionary behaviour during 

negotiations. However, it should be pointed out that many employers in 

the public sector receive revenues for the fiscal year during which a 

public sector work stoppage takes place and therefore they may be 

relatively immune to the financial pressures normally associated with a 

work stoppage. The law distinguishes between two types of work 

stoppages: ·strikes and lockouts. 

When classified by contract status, there are three types of stoppages: 

first agreement stoppages, contract renewal stoppages, and stoppages 

during the term of the collective agreement. The first two kinds of 

stoppages are subsequent to agreement negotiations whereas the last type 

takes place while the agreement is in force. First agreement and 

agreement renewal work stoppages clearly are aimed at reaching a 

collective agreement. By contrast, work stoppages during the term are 

intended to clarify or to re-establish certain rights under a collective 
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agreement. Regardless of contract status, the work stoppage is used as a 

means for attempting to induce concessions from or to punish the other 

side by imposing costs on him. Negotiating theorists speak of the use of 

the stoppage as an investment devise in attempting to gain concessions 

relative to pre-stoppage positions. The investments pay off if 

stoppage-induced benefits to a party outweigh the cost it incurred during 

the work stoppage. 

"Legal status" refers to the fact that work stoppages can be either lawful 

or unlawful. Contract negotiation stoppages are lawful if certain procedural 

requirements have been met. In Alberta, the pre-conditions for a lawful 

work stoppage during contract negotiations include the following: 1) that 

notice to bargain was served between 30 and 90 days prior to the expiry 

date, 2) that the agreement has expired, 3) that a vote was conducted 

secretly and supervised by the Labour Relations Board, if requested, 4) 

that strike or lockout notice was served at 72 hours prior to the 

commencement of the work stoppage, and 5) that the work stoppage 

began 72 hours after the notice was served. Violation of these 

requirements renders a contract negotiations strike unlawful. Research 

indicates that 8% or more of such strikes in certain other jurisdictions 

tended to be illegal.109 By contrast, all strikes during the term of a 

collective agreement are illegal.110 The statutory prohibition against strikes 

during the term of the agreement is intended to promote peaceful 

resolution of grievances through the grievance handling mechanisms which 

must be included in a collective agreement. In the absence of such a 

provision, the model clause within The Labour Relations Act shall be 

deemed to apply. 
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TAB.Lf....a 

THE; PATTERN QF STQPPAGE, CLASSIFIED BY 

CQNTRACT STATUS FQR A!..6[;RT A: 

1974 - 1979 

First Agreement Contract Renewal During the Term 
------------ ------------- -------------

Average Average Average 

� N�Jmbs.lr Q!JratiQn N!.!mbs.lr DuratiQn N�Jmber D!.!ratiQn 
(b) (a) (b) (a) (b) (a) 

1974 3 9.3 26 22.9 13 3.3 

197 5  1 65.0 27 29. 1 3 20.3 

1976 1 32.0 19 37.5 6 18.6 

1977 2 104.0 10 42.7 0 0.0 

1978 1 260.0(c) 46 24.8 4 3.0 

1979 1 259.0(c) 23 35. 1 3 10.0 
-----

9 1 18. 1 15 1 34.6 29 8.8 
-----

d Calculated in working days. 

>) Strikes which lapsed over from one year into the forthcoming year were counted 
as one strike in each year. 

�> Due to a protracted first agreement strike which is lasting for many years. 
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Table 8 portrays the 1974 -79 pattern in Alberta for first agreement strikes, 

contract renewal strikes, and strikes during the term.m At least five 

features of the data in Table 8 are noteworthy. First, the vast majority of 

these strikes were contract negotiation strikes. First agreement strikes 

accounted for 4.8% and agreement renewal strikes for 79.9%. Strikes 

during the term of the agreement comprised 15.3% of all work stoppages 

in Alberta during 197 4 to 1979. This is a much lower percentage than is 

found in most other Canadian jurisdictions where more than one-quarter of 

all strikes took place during the term of the collective agreement.112 

Second, first agreement strikes generally lasted longer than agreement 

renewal strikes which in turn were of longer duration than strikes during 

the term of the agreement. These differences undoubtedly are due to the 

illegal nature of strikes during the term, the greater number of issues 

involved in contract negotiation strikes versus strikes during the term, as 

well as the precedential nature of first agreement negotiations. The Alberta 

pattern is similar to those found in other Canadian jurisdictions with 

regards to the duration of the three strike patterns.113 Third, the number of 

strikes during the term and first agreement strikes generally dropped 

during 1974 to 1979. Strikes during the term attained their 1974 to 1979 

maximum of 13 in 1974, which quite probably was due to the unanticipated 

double digit inflation of that year. Indeed, 9 of 13 such strikes were over 

wages as is noted below. They reached their 1974 to 1979 minimum of 

zero in 1977. This probably stemmed from the imposition of wage and 

price controls in 1975 and the generally strict administration of those 

controls during 1976, which made it less worthwhile for trade unions to 

engage in work stoppages during the term of the agreement. Similar 

results, including the responsiveness of strikes to dramatic changes in the 

Consumer Price Index as well as to the Anti-Inflation Board controls, 

were found in other jurisdictions.114 Fourth, contract renewal strikes also 
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responded to AIB controls, decreasing during 1976 to 19 from 26 and 27 

during 197 4 and 1975 respectively as well as decreasing during 1977 to 10. 

The two years, 1976 and 1977, were the two full years during which these 

controls were in effect. This same pattern occurred in other Canadian 

jurisdictions during 1974 to 1977.115 Fifth, there was only one upsurge in 

agreement renewal strikes during 1974 to 1979 and it took place in 1978, 

when there were 46 such strikes as opposed to 21 on average during 1974 

to 1977 and 1979. Two factors which at least partially explain the 1978 

increase are, first, the removal of A IB controls during the spring of 1978, 

which probably caused trade unions to seek to make up for wage 

increases they lost during the control years, and an increased bargaining 

calendar during 1978 which presumably was due to the trend in favour of 

labour agreements of shorter duration during 1974 to 1977. Most other 

Canadian jurisdictions did not experience such an upsurge in agreement 

renewal strikes during 1978 as opposed to 1974 to 1975, prior to wage 

and price controls.U6 Significantly, the number of agreement renewal strikes 

dropped from 46 in 1978 to 23 in 1979, which was about average for 

1974 to 1979. In short, the 1978 upsurge in agreement renewal strikes may 

have been an unusual event. 
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TABLE 9 

TH E NUMBER AND DURATION OF WORK STOPPAGES 

BY INDUSTRIES IN ALBERTA BY CONTRACT STATUS: 

1 974 - 1 979 

First Agreement 

Number Duration 
(b) (a) 

1 6.0 

2 80.5 

1 0.0 

6.0 

32.0 

7 1 8.0 

Contract Status 

Contract Renewal 

Number Puration 
(b) (a) 

9 

23 

20 

3 

4 

2 

1 6  

2 

2 

1 3  

7 

23 

2 

52.3 

60. 1 

28.9 

57.0 

32.0 

33.6 

7 1 .5 

4 1 .0 

26.0 

75.5 

24.0 

38.5 

1 9.5 

39.0 

9.4 

1 02.4 

1 1 .8 

9.0 

During the Term 

Number Duration 
(b) (a) 

6 

4 

2 

3 

3 

2.6 

1 6.0 

52.0 

6.3 

3.0 

2.0 

1 .0 

8.0 

3.0 

8.0 
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- 3 10.3 

- 1 3.0 

2.0 9 17.3 

144 

,) Each strike is only counted once during 1974 -1979. 

1 5.0 

2 1.5 

3 2.0 

29 
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Table 9 shows the distribution of the number and duration of strikes 

across various industries.117 Several features of the data presented in Table 

9 should be noted. First, the Alberta work stoppage pattern, particularly 

the pattern of contract renewal strikes, reflects the industrial mix found in 

Alberta. The largest number of contract renewal strikes took place in the 

following industries: construction, 23 or 16.0%; health and welfare, 23 or 

16%; food and beverages, 20 or 13.9%; non-metallic mineral products, 16 or 

11.1%; trade, 13 or 9%; mineral fuels, 9 or 6.3%; local administration, 9 or 

6.3%, and education, 7 or 4.3%. Work stoppage patterns in other Canadian 

jurisdictions also reflect their industrial mix.118 Second, the public sector 

contributed more than one-fourth of the 1974 -1979 contract renewal strikes 

with 23 in health and welfare, 7 in education, 1 in provincial 

administration, and 9 in local administration. Third, the longest contract 

renewal work stoppages took place in education, 7 for 102.4 working days; 

electrical products, 2 for 75.5 working days; primary metals, 4 for 71.5 

working days; construction, 23 for 60.1 working days; wood products, 1 for 

57.0 working days; mineral fuels, 9 for 52.3 working days; metal 

fabricating, 1 for 41.0 working days; communications, 1 for 39.0 working 

days; petroleum and coal products, 2 for 38.5 working days, and printing, 

3 for 33.6 working days. Fourth, there are at least four significant aspects 

to the duration of contract renewal strikes in Alberta industries during 

197 4 to 1979: 

(1) The longest duration of work stoppages took place in the public 

sector and in the field of education where the impact of the 

strike is not as severe on the employer as his private sector 

counterpart. 

(2) The Alberta Tar Sands legislation greatly affected construction 

negotiations outside of the legislation. As a result of this 
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legislation negotiations proved to be extremely difficult, resulting 

in the fourth highest duration of agreement renewal strikes in 

Alberta. 

(3) Most of the remaining highest duration industries were 

manufacturing industries. 

{4} At least one of them - communications - is a highly capital 

intensive industry, which makes it relatively easy for 

management to provide the service in the event of a strike. 

Fifth, the two industries which contributed more than one-third of the 

strikes during the term in Alberta during 1974 to 1979 were mineral fuels 

with a total of 6 and construction with a total of 4. Researchers have 

generally found that these two industries were prone to these types of 

work stoppages.119 Sixth, the public sector contributed nearly one-third of 

the strikes during the term of the collective agreement between 1974 to 

1979. The fields affected and the number of strikes were as follows: 

education, 1; health and welfare, 3; provincial administration, 2; and local 

administration, 3. Seventh, the longest such illegal strikes took place in 

food and beverages with a total of 2 with an average duration of 52 

working days. The construction industry experienced a total of 4 with an 

average duration of 16 working days. Eighth, the longest first agreement 

strikes took place in health and welfare with one lasting 718 working 

days; machinery, with 2 lasting 80.5 working days; and trade with one 

lasting 32.0 working days. Ninth, the labour-management relationship was 

severed in the longest first agreement strike. The rupturing of 

labour-management relationships has accompanied some first agreement 

strikes in other jurisdictions as well.120 
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TABLE 1 0  

ISSUES STATED FOR STOPPAGES DURING THE 

TERM IN ALBERTA: 1 97 4 - 1 979 

Issues 

Union Not 
� Wages Comfort Safety Deployment Movement Reported � 

1 974 

1 975 

1 976 

1 977 

1 978 

1 979 

1 0  

2 

1 2  

2 

2 3 

2 

7 6 

I.Qml 

1 3  

3 

6 

0 

4 

3 

29 
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Table 10 portrays the nature of issues reported in stoppages during the 

term during 1974 to 1979 in Alberta.121 Of course, the stated reasons need 

not be the real reasons, but as such they are better than nothing. The 

issue called "union movement" includes such things as sympathy strikes 

and strikes protesting government policy. There were no work stoppages 

during the term in Alberta during 1974 to 1979 for which the following 

reasons were stated: job security, discipline, scheduling, jurisdiction, 

contract matters, and grievance handling.122 

Perhaps the most noteworthy feature of the information given in Table 10 

is that 12 strikes during the term focussed on "wages". They comprised 

more than one -third of all such strikes during 1974 to 1979 and took 

place mainly in 1974 as well as in 1975 when Albertans first experienced 

double digit inflation during the 1970's. The next issue cited was "union 

movement" which was associated with 7 strikes during the term. These 

activities included sympathy strikes, honouring picket lines, and strikes in 

protest of government policies. Perhaps, not surprisingly, construction was 

the industry that experienced the 2 strikes during the term over "comfort", 

involving camp facilities, and job "safety". The dispute over "deployment" 

arose in the food and beverage industry. 

To conclude, the work stoppage data used here covered only six years, 

1974 to 1979. Although confined to six years it generally does not reveal 

significant increases in the number of and duration of strikes in Alberta. 

lt appears that the AIB control program did result in a declining utility of 

the strike during the year 1977 in particular. The data supports the 

proposition that Alberta has a lower percentage of all work stoppages 

taking place during the term than most other Canadian jurisdictions. Over 

one -third of these so -called illegal strikes took place during the sudden 

double digit inflation experienced during 1974 and 1975 and were over the 
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issue of wages. 

GRIEVANCE ARBITRATION 

Both The Labour Relations Act and The Public Service Employee Relations 

Act require that all collective agreements between parties within their 

jurisdiction provide procedures for the settlement of all differences, 

without resort to work stoppages, with respect to administration of the 

collective agreements, including the interpretation, application, operation, or 

alleged contravention of those collective agreements.123 Such grievance 

procedures usually take the form of a system of successive appeals 

vertically through the hierarchies of the union and management 

organizations. Where procedures are exhausted without giving satisfaction 

to the parties, both Acts provide for the submission of the difference to 

a "third party" for a final and binding decision. The "third party" is an 

arbitrator or arbitration board under the application of The Labour Relations 

Act or an adjudicator or adjudication board under The Public Service 

Employee Relations Act. Upon making an award, the "third party" is 

instructed to file a copy of the award with the appropriate administrative 

tribunal - either the Director of Mediation Services or the PSERB. The 

statistics presented in Tables 11 and 12 are derived from a collection of 

copies of awards filed pursuant to the LRA and formerly maintained at 

the Law Centre Library at the University of Alberta. They are now 

maintained by L-M Reporting Services, Ltd. These statistics are limited in 

terms of scope, as they include only awards pursuant to the LRA and it 

is obvious that some arbitrators have not filed their awards. However, the 

statistics may be valuable as general indicators of arbitration frequency, 

types of issues taken to arbitration, parties, and industrial sectors affected. 
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1 974 

1 975 

1 976 

1 977 
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TABLE 1 1  

GRIEVANCE ARBITRATION A WARDS FILED WITH 

THE DIRECTOR OF MEDIATION SERVICESia) 

NQ. QF �WARDS FIL,[;D!bl 

36 

47 

37 

68 
--

1 88 

a) Although section 124, subsection (2), of The Labour Relations Act, requires 
that, "Every arbitrator, arbitration board or other body shall, immediately 
upon making the award, file a copy of the award with the Director", it is 
apparent that some awards have not been filed. Estimates as to the 
numbers of awards which have not been filed are unavailable. 

b) Some awards involved more than one grievance. 

Source: Derived from the collection of decisions on file with the Law 
Library, University of Alberta. 
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TABLE 12 

GRIEVANCE ARBITRATION A WARPS FILED WITH 

THE DIRECTOR OF MEPIA TION SERVICES 

INDUSTRY 

Mines, Quarries and Oil Wells 

Manufacturing 

Construction 

Transportation, Communications, and 
Other Utilities 

Trade 

Community, Business and Personal 
Service Industries 

Public Administration (Local) 

BY INPUSTRY 

NQ. QF A WARPS FI!..!;;P 

26 

54 

20 

4 

6 

48 

30 
-

188 

Source: Derived from the collection of decisions on file with the Law Library, 
University of Alberta. 
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During the period from 1974 through 1977, 188 grievance arbitration awards 

were filed with the Director. Grievances in industries associated with 

mines, quarries and oil wells accounted for 14%, grievances in 

manufacturing and construction for 29% and 11% respectively, and 

grievances in service industries and local public administration for 26% 

and 16% respectively. 

The figures shown in Table 11 may indicate increasing use of arbitration. 

Much of the increase in arbitrations from 1976 to 1977 was due to the 

dramatic increase in awards filed in connection with differences arising 

under agreements in the public sector only. Five awards were filed in 

each of 1974, 1975, and 1976, but 15 awards were filed in 1977. More 

moderate increases in the use of arbitration were indicated in the service 

and manufacturing industries. Relative to the number of employees and 

number of union members in the industries on a weighted average basis, 

the mines, quarries, and oil wells industries experienced the highest rates 

of grievance arbitration activity. Throughout the 1974 through 1977 period, 

there were approximately 0.75 grievance arbitration ·awards per 1,000 

employees and about 7.7 grievance arbitration awards per 1,000 union 

members. Manufacturing involved the second highest rates of use of 

grievance arbitration with 0.77 awards per 1,000 employees and about 2.3 

awards per 1,000 union members. Public administrations (local) resorted to 

use of grievance arbitration at a rate of about 1.3 times per 1,000 

employees and about 1.4 times per 1,000 union members. The arbitration 

of differences concerning discipline or discharge was most frequent. About 

38% of the 188 awards filed with the Board during the four -year period 

under consideration dealt with one or both of these matters. Other 

differences which were frequently the subject of arbitration involved the 

interpretation of the collective agreement (15%), wages (13%), the application 

of seniority provisions (7%), overtime (6%), and classification and 

promotion (each 5%}. The Canadian Union of Public Employees, and its 
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branch, the Civil Service Union, were involved in 20% of the awards filed. 

The C.U.P.E. was involved at a rate of about 2.2 awards per 1,000 

members. The United Mine Workers of America was involved in grievance 

arbitration at a rate of about 8 awards filed per 1,000 members, 

accounting for about 6% of awards filed with the Board. Other labour 

organizations involved in more than 2% of the awards filed, and which 

had high rates of arbitration relative to the number of members claimed 

were the Canadian Paperworkers' Union (10.4 awards per 1,000 members}, 

the United Rubber, Cork, Linoleum and Plastic Workers of America (10 

awards per 1,000 members}, the Oil, Chemical and Atomic Workers' 

International Union (6 awards per 1,000 members}, the International 

Association of Firefighters (3.8 awards per 1,000 members}, the United 

Steelworkers of America (2.9 awards per 1,000 members), the Canadian 

Food and Allied Workers (1.5 awards per 1,000 members), the United 

Brotherhood of Carpenters and Joiners of America (1.4 awards per 1,000 

members) and the Alberta Association of Registered Nurses (1.3 awards per 

1,000 members). 

Employers and employers' organizations which were involved most 

frequently were the City of Edmonton, Canadian Bechtel Ltd., the City of 

Calgary, Coleman Collieries Ltd., Great Canadian Oil Sands Ltd., and 

Mclntyre Porcupine Mines. School boards and their representative 

associations were involved in 13 of the awards filed. Hospitals and their 

representative organizations were involved in 23 of the awards filed. 

INTEREST ARBITRATION 

To reconcile the right of employees to organize and negotiate with the 

right of the public for uninterrupted flow of essential goods and services 

has always been a difficult challenge because of negotiation's 

preoccupation with the work stoppage right as an integral part of the 

process. Those who enthusiastically embrace negotiations as the most 
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appropriate means to determine terms and conditions of employment 

cannot avoid the inherent dilemma which derives from the fact that work 

stoppages in essential services both in the public and private sectors of 

employment may cause severe damage to the health, safety and well 

being of large segments of the society. In their attempt to deal with this 

issue, policy makers and expert opinions have been divided into three 

camps. First, there are those who believe that it takes the threat of the 

work stoppage or an actual work stoppage to stimulate effective and 

responsible negotiations. Thus, granting all employees an unlimited work 

stoppage right is not only a matter of equity but also the only way to 

preserve the value of free negotiations and to reduce the intensity and 

unpredictability of illegal work stoppages. Then there are those who 

contend that the social costs to the public associated with granting the 

work stoppage right to particular groups of employees such as civil 

servants, policemen, and firemen outweigh the benefits of free 

negotiations. Thus work stoppages in these sectors of employment must 

be utterly prohibited. A third, middle of the road approach would limit the 

coverage of any work stoppage prohibition only to situations of actual 

public emergency and to specifically defined groups of employees whose 

services are deemed essential. While there is substantial disagreement 

whether to place restrictions on the work stoppage right, all seem to 

agree that where the work stoppage is prohibited there must be a strong 

third party procedure that can be invoked unilaterally, to render a verdict 

which will be final and binding on both parties. The mechanism commonly 

referred to as an alternative or work stoppage substitute is some form of 

compulsory interest arbitration. lt should be noted at the outset that the 

normative questions, whether the right to work stoppage should be granted 

to all employees and whether interest arbitration is superior to the work 

stoppage for resolving contract negotiation impasses, are addressed at 

length later in this report. The point of departure at this time is that the 
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Alberta legislature has ruled out the option of work stoppage in labour 

disputes involving particular groups of employees and during public 

emergencies and that compulsory interest arbitration has been instituted as 

the final step in the dispute resolution procedure. Generally speaking, 

interest arbitration can be distinguished from the more familiar form of 

labour arbitration, i.e., rights or grievance arbitration, in that the former is 

utilized in disputes over contract formation while the latter is disputes 

over contract performance. In interest arbitration a third party is 

responsible for formulating the terms and conditions of new collective 

agreements to govern the employment relationship. Conversely in grievance 

or rights arbitration a third party is called in to render a verdict about 

proper application and interpretation of the existing collective agreement. 

Apart from the subject matter of the dispute, arbitration schemes are 

further classified into categories along the following two dimensions: (1) 

the degree to which both parties are compelled by an outside authority, 

other than their mutual consent, to submit their dispute to arbitration, and 

(2) the extent to which the arbitration decision (award) is final and binding 

upon both parties. Thus, for example, under compulsory binding arbitration 

either party or both may be forced to submit to arbitration and the 

tribunal's award is final and binding on both parties. Conversely, under 

voluntary binding arbitration, both parties must agree either beforehand or 

on ad hoc basis to submit their dispute to arbitration. Yet, once they 

invoke the process the arbitration award is final and binding on both. 

Under advisory arbitration, sometimes referred to as factfinding, which may 

be compulsory, the tribunal's decision has no binding authority. The parties 

are free to dispose of the proposed settlement as they choose. The 

recently introduced Disputes Inquiry Board in Alberta is an example of 

compulsory factfinding. Three different pieces of legislation in Alberta 

provide for interest arbitration as a terminal step for deadlocked 

negotiations over the terms of collective bargaining agreement: The Labour 



4 1  

Relations Act, S.A. 1980, c.72, The Firefighters and Policemen Labour 

Relations Act, R.S.A. 1970, c.143 and The Public Service Employee Relations 

Act, S.A. 1977, c.40. These Acts, as their titles imply, cover different 

categories of employees and utilize different combinations of binding and 

advisory interest arbitration models the use of which are either 

compulsory or voluntary. 

The premise underlying this review is that negotiations, work stoppage, 

mediation, interest arbitration and other techniques for dispute resolution 

are all alternative mechanisms designed to institutionalize and regulate the 

conflicts that arise in negotiating the collective agreement. Thus, one must 

view compulsory interest arbitration within the broader context of 

negotiations, the latter being a particular vehicle or mode of bilateral 

decision-making process. Following this concept of bilateralism, arbitration 

does not place a priori a greater weight on the interests of either side. 

Instead, in case the parties fail to resolve their differences on their own, 

it leaves the balancing of conflicting interests to a third party neutral who 

makes a final determination of the outcomes. 

Since an important part of this report is devoted to public policy 

evaluation, to judge whether compulsory interest arbitration is operating 

effectively requires the setting of criteria. Such criteria rest on the 

normative premise held about negotiations and the techniques for resolving 

labour disputes. The first criterion is the extent to which work stoppages 

and other job actions are avoided. This obvious criterion derives from the 

underlying reasons for introducing arbitration into particular jurisdictions 

where work disruption were judged to be intolerable. A second criterion 

which again reflects the value of free negotiations requires that the 

determination of substantive terms of labour agreements by a third party 

should be minimized. This premise is derived from a long -held policy of 

the legislatures and courts against writing employment contracts for 
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parties. The basis of this policy may be traced to the doctrines of 

freedom of contract and the preservation of a system of private 

decision -making via free negotiations as well as to the practical necessity 

which stems from the absence of consensus over norms of equity for 

determining specific condit�ons of employment. lt is feared that the ability 

of the parties to effectively deal with their own problems may decline 

once the parties begin to rely and become dependent on third party 

intervention. A third important criterion for evaluation is the overall 

acceptability of the arbitration procedure and its key components to the 

parties. In the long run the viability of any technique for dispute 

resolution is dependent on its ability to achieve acceptance and to build a 

strong commitment on behalf of the disputants to make it work 

effectively. This is doubly true in collective labour disputes where the use 

of legal sanctions to force compliance is expensive, problematic, and its 

effectiveness diminishes rapidly through excessive use. Moreover, unless 

the parties develop a commitment to the arbitration procedure as an 

institution, the temptation to ignore a disappointing award and to take 

direct action outside the system will be impossible to withstand, 

especially when the stakes involved are large. 

The interest arbitration activity in Alberta during the last ten years in both 

the public and private sectors pursuant to The Labour Relations Act, The 

Firefighters and Policemen Labour Relations Act, The Public Service Act 

and The Crown Agencies Employee Relations Act resulted in thirty-six 

interest arbitration awards under these three statutory schemes. Eighteen 

awards were issued in disputes between firemen and policemen, and their 

respective employers in municipal government, ten awards were issued in 

disputes involving employees of the provincial government and its Crown 

Agencies, and eight awards were rendered under the aegies of the 

voluntary or public emergency arbitration procedures in The Labour 

Relations Act. 
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Interest Arbitration Under the Labour Relations Act (LRA). The LRA is a 

comprehensive code of labour relations which governs the employment 

relationships of the vast majority of employees in the Province, both in 

the private and municipal sectors of employment. The Act in its present 

form sanctions the right to strike and lockout. However, this right may be 

suspended whenever in the opinion of the Lieutenant Governor an 

emergency may arise out of a labour dispute.124 In such a case the 

Minister of Labour may establish a Public Emergency Tribunal which acts 

as a compulsory arbitration board with the power to issue a binding 

award. In addition to the compulsory binding arbitration in cases of public 

emergency under sections 148-150, the Act delineates procedures for 

voluntary binding arbitration under sections 115-117. 

The Arbitration Board and Its Charter. Under the voluntary arbitration 

procedure the arbitration board is a tripartite three -person board. lt 

consists of one member appointed by each party and a neutral chairman 

selected by the two parties' appointees. If the parties fail to  select a 

chairman, the Minister is empowered to appoint a chairman upon a request 

of either party to the dispute. The only qualification for board members 

is that they are not directly affected by the dispute nor have been 

previously involved in an attempt to negotiate or settle the dispute. Under 

the public emergency arbitration procedures (sections 148-150), on the other 

hand, the structure and makeup of the tribunal is left to the discretion of 

the Minister of Labour. Probably because the voluntary arbitration is 

perceived as an ad hoc private machinery and the fact that arbitration is 

only one possible technique which the Minister may invoke in case of 

public emergency, the Act does not direct how the arbitration board and 

the Public Emergency Tribunal are supposed to discharge their duties. lt 

only requires that the panel attempt to mediate the dispute before it 

assumes the more formal arbitration role. The scope of arbitrable issues, 

the rules of evidence and procedure which govern the arbitration hearing, 
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and finally the decision-making approach, all are left open. Furthermore, 

The Arbitration Act does not apply to either the voluntary or the 

compulsory public emergency procedure. 

Enforcement and Judicial Review. While The Labour Relations Act exempts 

the arbitration procedures from the provisions of The Arbitration Act, it 

does not provide any procedural vehicle for enforcement and review of 

the arbitration award nor does it stipulate the standards of scrutiny that 

the Court may apply in reviewing such awards. lt does, however, prescribe 

special enforcement proceedings for the Public Emergency Tribunal's award. 

Subsection (4} of section 150 states if an award is not complied with by 

the parties, the Minister may file a copy of the award with the clerk of 

the Court in the judicial district in which the difference arose and there 

upon the decision is enforceable as a judgment or order of the Court. 

Administration. The Minister of Labour through the Mediation Services 

Branch administers the arbitration procedures. Costs of the arbitration board 

and the Public Emergency Tribunal are assumed by the Government of 

Alberta. This authority arises out of a regulation passed by the Lieutenant 

Governor pursuant to section 152 of The Labour Relations Act. The 

regulation (Order in Council #1175/80} outlines the fee schedules for the 

chairman and other board members and makes reference to the allowable 

travelling and living expenses and possible loss. of remuneration as a 

result of service payment. The amounts set out in the schedule are the 

maximum. Expenses incurred over the Government fees are assumed by 

the parties themselves. 

Interest Arbitration Under the Firefighters and Policemen Labour Relations 

Act, (FPLRA}. Alberta is one of the four provinces which excludes police 

officers from the coverage of their general labour relations statute.125 The 

firefighters, on the other hand, are excluded only from those provisions in 

the general statute dealing with collective labour relations. The impasse 
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resolution procedures for both the policemen and fire department 

employees is governed by The Firefighters and Policemen Labour Relations 

Act. This Act explicitly prohibits policemen and firemen from striking and 

subjects their interest disputes to compulsory binding arbitration as a 

terminal step in the impasse procedure.126 

The Arbitration Board and Its Charter. The arbitration board is a tripartite 

board. Each party appoints one member and the parties' appointees select 

a third member who becomes the chairman. The Minister of Labour is 

empowered to appoint either a partisan member or a chairman upon the 

parties' failure to complete the appointment process within the time period 

prescribed by the Act. The only pronounced qualifications for arbitration 

board members is that they have to be a resident of Alberta and not 

associated with the immediate protaganists and the dispute. The Act makes 

any person who has pecuniary interest in the dispute or has acted as 

solicitor, counsel, or paid agent for either party or have received any 

remuneration from either party during a period of 6 months preceding the 

dispute ineligible to serve as members of the arbitration board. The 

arbitration board's charter is broadly defined. lt has all the power of 

commissioners appointed under The Public Inquiry Act, R.S.A. 1970. The 

arbitration board is required to make an inquiry into the matters in 

dispute and to attempt to mediate between the parties. Only when these 

efforts fail may the arbitration board issue its award. The conduct of the 

arbitration proceedings is left to the complete discretion of the arbitration 

board. The Act does not stipulate the scope of arbitrable issues nor does 

it contain rules of procedures for the arbitration hearing nor any 

guidelines for the decision-making. The Act provides, however, that the 

decision of a majority is the award of the board but if there is no 

majority the decision of the chairman is the award of the board. 

Enforcement and Judicial Review. The award is binding on the parties and 
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the parties must therefore include the terms of the award in the collective 

agreement. Where there is any question concerning the application of 

interpretation of the award the Minister of Labour may request the Board 

to reconvene. The statute is silent on the proper vehicle for enforcement 

and the appropriate scope of judicial review. In the absence of any 

specific provisions in the Act relating to judicial review, one could infer 

that The Arbitration Act will apply to the arbitration proceedings and that 

therefore the award of an arbitration board formed under the Act is both 

enforceable and subject to review by the Court of Queen's Bench or by a 

Judge of such a Court. 

Administration. The Minister of Labour through the Mediation Services 

Branch administers the arbitration procedures under the Act. The expenses 

of both the board of arbitration and the conciliation commissioner are 

paid out of the General Revenue Fund of the Province. The schedule of 

fees for the chairman and the members of the board as well as other 

expenses that may be incurred are outlined in a regulation passed by the 

Lieutenant Governor (Order in Council #559/71). 

Interest Arbitration Under the Public Service Employee Relations Act, 

(PSERA). The Public Service Employee Relations Act governs most of the 

aspects of labour relations for provincial employees in Alberta. Generally 

speaking, this Act applies to all employees of the Government of Alberta 

and to those employed by Crown Boards, Agencies, or Commissioners, 

with the exception of those who either exercise a policy making function 

in matters relating to personnel administration or make significant 

decisions respecting the treatment of employees. Also exempted from the 

coverage of the Act are members of a professional association who are 

excluded by the PSERB at the request of a majority of the group. The 

Public Service Employee Relations Act specifically prohibits strikes by 

government employees. The Act requires that unresolved negotiating 
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disputes be referred to compulsory binding arbitration under an elaborate 

machinery setup in the statutes. 

The Arbitration Board and Its Charter. The arbitration board is tripartite 

with mutually agreed upon chairman and two partisan appointees. The 

Attorney General is empowered to appoint board members upon the 

parties' failure to complete the appointment process within the time limit 

prescribed in the statutes. Similar to the requirements in The Firefighters 

and Policemen Labour Relations Act, members of the arbitration board 

must be Canadian citizens or British subjects who reside in Alberta. 

Persons who either have pecuniary interest in the dispute and/or have 

acted for the parties or received remuneration directly from them during 

the period preceding the arbitration are ineligible for service as board 

members. The statutes also require that members of the arbitration board 

sign an oath that they will perform their duties faithfully and impartially 

and that they will not, except in the discharge of their duties, disclose to 

any person any of the evidence or other matter brought before the board. 

Much like the other statutory schemes of interest arbitration The Public 

Service Employee Relations Act spells out the scope of arbitrable issues127 

but does not prescribe any particular way to conduct the arbitration 

proceedings.128 lt only requires that the board make a full inquiry and 

endeavour to bring about agreement between the parties. However, unlike 

the other schemes currently operating in Alberta, The Public Service 

Employee Relations Act list a set of criteria which the board shall 

consider in the conduct of the proceedings and in formulating its award. 

These criteria are: 

1) the interests of the public; 

2) the terms and conditions of employment in similar occupations 
outside the employers' employment including such geographic, 
industrial or other variations as the arbitration board considers 
relevant; 
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3) the need to maintain appropriate relationships in the terms and 
conditions of employment as between different classification 
levels within an occupation and as between occupations in the 
employer's employment; 

4) the need to establish terms and conditions of employment that 
are fair and reasonable in relation to the qualifications required, 
the work performed, the responsibility assumed and the nature 
of the services rendered; 

5) any other factor that to it appears to be relevant to the matter 
in dispute.129 

Enforcement and Review. The Public Service Employee Relations Act 

prescribes an elaborate procedure for the implementation of the arbitration 

board award. The parties are required to prepare an agreement to 

implement the arbitration board's recommendations. If one party fails to 

participate, the other party may write a labour agreement which gives 

effect to the recommendations. The agreement is submitted to the 

arbitration board for certification. The board may reconvene if there is 

any question regarding the interpretation or application of the 

recommendations. Although it is required that the parties sign the 

agreement, once certified it is not a necessary condition, and the 

agreement is binding even without the signatures. The Lieutenant Governor 

and the Minister will then make the necessary changes in the regulations 

and the official pay plan to give effect to such agreement. The Act has 

no provisions for enforcement and review of the arbitration board's 

recommendations. 

Administration. The parties bear all of the costs of the arbitration 

proceedings. Each party pays the fees and expenses of its own appointees 

and the two parties share equally the expenses of the chairman and any 

necessary clerical assistance. 

The interest arbitration process was the subject of a major study 

commissioned by the project. lt lead to the publication of Mordehai 
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Mironi, The Arbitration of Interest Disputes in Alberta. An Analysis and 

Evaluation. Edmonton: Institute of Law Research and Reform (1977), 174 pp. 

The findings of this study will be reviewed in later sections of this 

report. 

REFERENCE TO THE COURTS 

As noted earlier, Alberta courts play a role in the functioning of the 

Alberta labour relations system. For example, the Provincial Courts decide 

prosecutions, commenced pursuant to Part 8 of the LRA for offenses set 

out therein. However, a prosecution cannot proceed unless the Minister of 

Labour has given consent in writing. We are advised that seldom is 

consent requested and seldom is consent given. The Court of Queen's 

Bench holds supervisory authority within the prerogative writs of certiorari 

and mandamus over decisions of sole arbitrators/adjudicators and boards 

and decisions of the LRB and PSERB. This court is also part of the 

procedures available for enforcing LRB, PSERB, and arbitrator/adjudicator 

decisions and orders. Again, these procedures are seldom invoked. 

As noted above, the decisions of Alberta's labour boards, grievance 

arbitrators, and adjudicators are all subject to judicial review. The scope 

of review is delineated within the respective governing statutory authorities 

such as The Labour Relations Act or The Public Service Employee 

Relations Act. Normally, the scope of review is limited to certiorari and/or 

mandamus. Although judicial review is available, little is known of the 

volume of such references and the disposition of cases referred for 

review. In an attempt to obtain answers to these questions the project 

commissioned a study entitled "The Use of the Courts in Labour Relations 

-- Survey of Disposition of Actions Before the Courts." The principal 

investigator was Edmonton lawyer Robert A. (Bob) Philp. 

The Philp study consisted of examining the Court House records relating 
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to references to the Courts during the nine year period May 1, 1970 to 

August 31, 1978. References were limited to applications calling for the 

review of decisions of the Labour Relations Board, Public Service 

Employee Relations Board, Grievance Arbitrators, and Grievance 

Adjudicators. However, in the process of doing so the investigators noted 

a surprisingly large number of actions at common law alleging unjust 

dismissal and consequently these actions were included within the scope 

of the study. The review extended to cases heard by both the Trial and 

Appellate divisions of the Supreme Court of Alberta. The study uncovered 

a total of 561 cases. 

The employers named in the actions included employers in industries such 

as construction, services, resource development, municipal and provincial 

governments, manufacturing, agriculture, and education. The types of trade 

unions involved included local unions, international unions, provincial 

unions, and employee associations. In addition to employers and trade 

unions, the actions also involved employees in their individual capacities, 

trade union executives and business agents in their respective capacities, 

as well as local unions and their parent organizations. The form of relief 

requested included damages, injunction, certiorari, and mandamus. The study 

gave special attention to the time frame from application to disposition 

and the history of the action subsequent to its initial reference to the 

Court. 

lt is sometimes stated that these applications were often made to the 

Courts in an effort to hinder the implementation of the awards of 

administrative tribunals. Unfortunately, due to its design, the results of this 

study are not helpful in assessing this contention. On the other hand, the 

results suggest that there would be considerable justification in pursuing 

the proposition further in an attempt to determine the motives behind the 

action. Possibly, if appropriate, interviews with the applicant might 
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establish the underlying motive for seeking judicial review. 

Labour Relations Board Decisions. As a quasi judicial tribunal the Labour 

Relations Board has a duty to act judicially and in special circumstances 

its decisions may be reviewed on application to the Alberta Court of 

Queen's Bench. A review of the decision of the Board may be made if 

the application is in compliance with section 18 of The Labour Relations 

Act. Section 18 reads as follows: 

(1) The Board has exclusive jurisdiction to exercise the powers 
conferred on it by or under this Act and to determine all questions 
of fact or law that arise in any matter before it and the action or 
decision of the Board thereon is final and conclusive for all 
purposes, but the Board may, at any time, reconsider any decision, 
order, directive, declaration or ruling made by it and vary, revoke or 
affirm the decision, order, directive, declaration or ruling. 

(2) Subject to subsection (3), no decision, order, directive, declaration, 
ruling or proceeding of the Board shall be questioned or reviewed in 
any court, and no order shall be made or process entered or 
proceedings taken in any court, whether by way of injunction, 
declaratory judgment, prohibition, quo warranto or otherwise, to 
question, review, prohibit or restrain the Board or any of its 
proceedings. 

(3) A decision, order, directive, declaration, ruling or proceeding of 
the Board may be questioned or reviewed by way of an application 
for certiorari or mandamus if the application is filed with the Court 
and served on the Board no later than 30 days after the date of the 
Board's decision, order, directive, declaration or ruling or reasons in 
respect thereof, whichever is later. 

Of the 561 cases reviewed in this study 128 involved a review of a 

decision of the Labour Relations Board. The 128 reviews represented only 

seven percent of the decisions rendered by the LRB during the nine year 

period. The Edmonton Judicial District received 91 or 71% of the 

applications and the Calgary Judicial District received 37 or 29% of the 

applications. In 76 or 59% of the cases application for review was 

initiated by labour: 69 or 54% by local unions and their officers in a 

representative capacity, 2 or 1.6% by individual employees, or .8% by a 

trade union and an individual employee, and 4 or 3% by an international 

union and their officers in their respective capacity. In 62 or 48% of the 
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cases application for review was initiated by management: 49 or 38% by 

individual employers and 13 or 10% by employer associations. 

With respect to the disposition of the 128 applications filed, in 50 or 39% 

of the cases the application was dismissed. In 38 or 29% the application 

was granted. In the balance, comprising 40 cases or 31% of the 

applications, the action was discontinued or abandoned. Note that of the 

128 applications only 88 or 69% were actually heard. 

The evidence obtained from this review would indicate that by far the 

majority of the applications for judicial review are either dismissed or 

abandoned. The decision to abandon is often a positive decision by the 

parties seeking review and is generally taken as a result of other aspects 

within the labour-management relationship. lt is also a decision taken with 

little or no reference to the Board. The motivation behind the abandonment 

or settlement of various applications would be an interesting study in 

itself providing that the parties involved were prepared to disclose the 

reasons for the abandonment or settlement of given applications and 

release their lawyers from the solicitor/client privilege. 

The Labour Relations Board was named as a respondent in 122 or 95.3% 

of the applications to the Courts. Some 55% of the applications involved 

employers and trade unions in the construction industry. This figure clearly 

highlights the level of activity within labour-management relations in the 

construction industry. lt also underscores the importance and size of the 

construction industry within the total provincial economy and demonstrates 

the position of the construction trade unions as one of the most strongly 

organized segments of the provincial labour force. The next most frequent 

area of activity involved unions and employers within the service industry. 

Applications in this industry totaled some 13.3%. Of the 88 decisions 

rendered by the Trial Division, a total of 5 were subsequently taken to 

the Appellate Division or at least a Notice of Appeal had been filed. To 
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date, only 2 decisions of The Public Service Employee Relations Board 

have been subject to judicial review. One application was dismissed and 

the other proceeded before the Supreme Court of Canada. 

Arbitrator/Adjudicator Decisions. Under The Labour Relations Act and The 

Public Service Employee Relations Act there is provided mandatory 

provisions for grievance arbitration under each and every collective 

agreement in Alberta. If a collective agreement contains no arbitration 

provisions, then the parties are bound to follow the model arbitration 

provisions contained in the respective statutes. In addition to mandatory 

arbitration, both statutes provide that the decision of an arbitrator or an 

adjudicator may be reviewed by the Courts. With respect to arbitrators 

under The Labour Relations Act section 129 reads as follows: 

(1) Subject to subsection (2), no award or proceeding of an arbitrator, 
arbitration board or other body shall be questioned or reviewed in 
any court, and no order shall be made or process entered or 
proceedings taken in any court, whether by way of injunction, 
declaratory judgment, prohibition, quo warranto or otherwise, to 
question, review, prohibit or restrain the arbitrator, arbitration board 
or other body in any of his or its proceedings. 

(2) The decision or proceedings of an arbitrator, arbitration board or 
other body may be questioned, or reviewed by way of an application 
for certiorari or mandamus, if an application therefor is filed with 
the court not later than 30 days after the issuance of the award of 
the arbitrator, arbitration board or other body. 

With respect to adjudicators under The Public Service Employee Relations 

Act section 89 reads as follows: 

(1) No award, proceeding or decision of a tribunal shall be questioned 
or reviewed in any court, and no order shall be made or process 
entered or proceedings taken in any court, (whether by way of 
injunction, declaratory judgment, prohibition, quo warranto or 
otherwise) to question, review, prohibit or restrain the tribunal in any 
of his or its proceedings. 

(2) Notwithstanding subsection (1), the award, proceeding or decision 
of a tribunal may be questioned, or reviewed by way of an 
application for certiorari or mandamus, if an application therefor is 
filed with the Court not later than 30 days after the date of the 
award, proceedings or decision of the tribunal. 

Of the 561 cases reviewed in this study, 36 involved a review of 

decisions of grievance arbitrators/adjudicators. The 36 reviews represented 
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only ten percent of the awards rendered by Alberta arbitrators/adjudicators 

during the nine year period. The Edmonton Judicial District received 28 or 

78% of the applications and the Calgary Judicial District received 8 or 

22% of the applications. In 23 or 64% of the cases applications for 

review was initiated by labour: 18 or 50% by local unions and their 

officers in a representative capacity, 4 or 11% by individual employees, 

and 1 or 3% by a trade union and an individual employee. In 13 or 36% 

of the cases application for review was initiated by management. All 13 

were initiated by individual employers. No actions were initiated by 

employers' associations. 

With respect to the disposition of the 36 applications filed, in 18 or 50% 

of the cases the application was dismissed. In 10 or 28% the application 

was granted. In the balance comprising 8 cases or 22% of the applications 

the action was discontinued or abandoned. Note that of the 36 applications 

only 28 or 78% were actually heard. lt is interesting to note that although 

employers' organizations in the construction industry were active with 

respect to a review of Labour Relations Board decisions they were not 

active in calling for review of decisions of arbitrators or adjudicators. 

Generally, the construction industry although it is subject to the arbitration 

provisions does not have a high incidence of grievance arbitrations. Of the 

36 applications calling for a review only 5 of the applications related to 

arbitrations affecting the construction industry. The remaining applications 

affected a variety of industries and included service, education, agriculture, 

manufacturing, and municipal and provincial governments and agencies. The 

number of arbitration/adjudication decisions which have been subject to 

judicial review are minimal given the number of arbitration/adjudication 

hearings held during the time frame of this study. The motivation for 

parties seeking judicial review may be similar to the motivation for 

seeking review of decisions of the Labour Relations Board. As noted 

earlier, the results of this study suggest that an attempt to determine the 
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motivations behind judicial review would probably generate very interesting 

insights. 

The results of this study suggests several conclusions. First, the frequency 

of applications for judicial review of the decisions of the administrative 

tribunals reviewed is not that great given the total number of 

administrative decisions rendered. Second, the low success rate of 

applicants suggests that either the Courts are reluctant to interfere in the 

activities of administrative tribunals or find no fault with the award or 

decision placed before them. Third, it appears that many applications for 

judicial review are brought forward for some reason other than the 

substance of the decision rendered by the particular administrative tribunal. 

We note the very large number of applications which subsequent to 

application are settled or abandoned. Fourth, this study has noted the large 

number of court actions involving the employer/employee relationship but 

do not involve the activities of the administrative tribunals reviewed. 

Applications to the Courts for injunctions were frequent during the period 

of time under the study and in addition actions relating to unjust 

dismissals were common. 
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CHAPTER I l l  

LABOUR RELATIONS AND THE ALBERTA I NDUSTRIAL 

RELATI ONS SYSTEM: S I MILARITIES AND D IFFERENCES 

In the preceding chapters we set out the deta i l ed anatomy and functioning of the 

Alberta l abour rel ations system. This system does not function in i solation. In 

fact, it is only part of a l arger system that governs a l l  re l ationships between 

employers and their employees. This l arger system, termed the industri al re lations 

system, is committed to the same objectives as the l ab our relations system. The 

industrial  relations system comprises other methods avai lab l e  for the setting of 

wages, hours and working conditions and administering the employer- empl oyee 

relationship. These other methods include the unbridled functioning of the labour 

market through indiv idual employee-employer negotiations, various personnel 

management systems, worker partic ipation in  management i n  a variety of forms, 

worker-owned and worker-run enterprises, as wel l  as government regulat ion and 

direction. In short, the l abour rel ations system is not the only method avai l ab le. 

The industrial  relations system exists because of the inevitabi l ity in  an 

industrial ized society of having some system for the setting of wages, hours, and 

working conditions and the administration of the employer-employee relationship. 

We a lso must bear in m ind that in  terms of empl oyee coverage more employees 

resi de outside of the l abour relations system than within it and in this sense the 

labour relations system is not the predominant process with in the industria l  

re lations system. it is, however, g iven greater attention and importance because 

col lective ly, as opposed to individual ly, negotiated terms and conditions of 

e mployment become publ i c  knowledge and because the consequences of a work 

stoppage occurrence and the magnitude of increases in wages, hours and working 

conditions obtained within this process. Many employees have adopted the 

l abour-management relations system, among other things, in hope of reaping the 
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benefits of i m proved wages, hours and working conditons and in  order to enjoy 

some modicum of participation in the decisions that determine terms and 

conditions of employment. 

The purpose of this chapter is to focus on the industrial relations system, in 

general, and the labour relations system, in  particular, as a subset of the broader 

industrial relations system. lt is intended to examine the nature and features of 

decision-making within the industrial re lations system, cross -fert i l izati on and 

spi l l-overs b etween the unionized and non-unionized sectors of that system, and 

the impact of environmental factors on decision-m ak i ng within these two sectors 

of the system. Of particular importance is the rol e  that labour markets, both 

those internal to the firm and those external to it, p lay in inf l uencing the 

decisions made by participants and their  subsequent behaviour in those systems. 

OBJECTIVES AND PARTICIPANTS 

The primary objective of the industria l  relations system, l i ke that of the l abour 

relations sub -system, is  to establ ish terms and conditions of employment. An 

i mportant difference is the m anner in whi ch these decis ions are made and 

sometimes the magnitude of various aspects of workers' terms and conditions of 

employment. As will be e xpla ined in greater depth below, management general ly 

is less restricted in its abi l ity to uni latera l ly m ake such decisions when unions 

are not present as opposed to when they are present in the individual enterprise 

or publ ic  sector operation. The objectives of partic ipants common to industrial 

re lati ons as a whole  and labour relati ons in part icular typical ly are the same, as 

indicated be l ow. 

Many of the parti cipants in the l abour relations system also participate in  the 

non-unionized sector of the industrial re lations system (NSIRS); however, some 

labour relati ons participants are conspicuous by the ir absence from the NSIRS. 

Their absence means that the remaining partic ipants often function somewhat 
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differently, s ince the legislative machinery and processes for unionizat ion as wel l  

as c o l lective agreement negotiations and administration clearly do not apply to 

non-unionized f irms or operations. In turn, at least two other factors governing 

decision - making and the rol es of part ic ipants in the NSIRS gain prom inence as 

compared with in the unionized sector of the industrial relations system (USIRS). 

These two factors are the labour market, p articularly the labour market external to 

firms and operations, and government legi s lation, especi a l ly those pieces of 

legis lation which are oriented towards protecting employees in marginal  firms and 

operations. The l atter includes statutes like The Empl oyment Standards Act , 

Statutes of Alberta 1980, Chap. 62, as amended, and The Occupational Health and 

Safety Act , Revised Statutes of Alberta 1 980, Chap. 0-2, as amended. 

Participants within the NSIRS who a l s o  parti cipate in labour rel ations are 

employees, e mployers, g overnment, l egal  counsel, consultants, and the courts. 

Absent from the NSIRS are trade unions, labour boards, statutorily required 

arbitrators and adjudi cators, as well as the government in its custodial  role as 

"strik e -stopper." Emp l oyees who strike  at common l aw are not protected by 

general labour relations statutes. 

Government. The government, however, takes part in the NSIRS as regulator, 

facilitator, intervener, and employer. lt regulates employee relations by enacting 

statutes such as The Employment Standards Act; The Occupational Health and 

Safety Act; The Workers' Compensation Act, Statutes of Alberta 1981, Chap. W-16; 

and The Individual's Rights Protection A ct, Revised Statutes of Alberta 1980, 

Chapter 1-2. Of course, these statutes i mplement anti -d isci mination, 

anti - exploitation, anti-humane, and anti-poverty pol ic ies whi ch f low from the 

government's role as custodian of the publ ic interest. They also ref lect goa ls of 

government in regulating employment relationships and workplace activities. lt is  

noteworthy that vari ous administrative tribunals similar to l abour boards are 

created under these p i eces of legislation. They inc lude the Workmen's 

Compensation Board, ad hoc employment standards umpires, and the Human Rights 
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Com m i ss i on. Like l abour b oards, these administrative tribunals administer the acts 

under whi ch they are created or portions thereof. These statutes and administrative 

procedures apply to a l l  employment rel ationships and, accordingly, to the industrial  

re lations system as a whole. As " intervener," the government is  responsible,  for 

instance, for appointing umpires under The Employment Standards Act (section 93), 

for appointing boards of inquiry under The I ndividual's Rights Protection Act 

(sect ion 27) and under The Occupational Health and Safety Act (section 29), in 

addition to granting perm i ssion to prosecute offenses a l l egedly comm itted under 

the OHS Act (section 32). Government departments and agenci es a lso have 

inspectorates and or f ie ld  officers who investigate complaints or accidents under 

the four statutes c ited above.1 The government acts as fac i l itator in these areas 

by providing such things as educational programs.2 To the e xtent that the 

government employs non-unionized employees, which it does chiefly in 

management circ les or that it subcontracts work to non-unionized employers, it is  

invol ved in the non-unionized sector of the industria l  re lations system. Although 

the government formerly p layed a prominent and dominant role  in thi s  area, th is  

role has d i minished greatly over t ime, especia l ly s ince the t ime when the 

government statutori ly conferred unionization and negotiating rights on its 

employees. 

Emp loyees and Emp loyers. Employees and employers pursue essentia l ly the same 

objectives in  non-unionized and unionized enterprises and operations, but the 

manner in whi ch they participate in employer-employee relationships differs, 

somewhat, depending upon whether or not a trade union is present. Employees' 

objectives in the workplace cons ist of seeking a l ivel ihood and some degree of 

job security, to ensure a future l ive l i hood, in addition to attaining varying degrees 

of prestige, status, publ ic  acceptance, job satisfaction, and power over others. 

Emp l oyers' objectives comprise maxim izing profits, wh ich impl ies minimizing costs; 

being able to a l locate resources eff ic iently in response to market s i gnals; serving 

the interests of shareholders, customers, suppl iers, employees, the publ ic, and, in  

turn, government; and attaining prestige, status and pub l i c  acceptance. I n  short, the 
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employer seeks to maximize profits subject to certain  constraints. These 

constraints f low from product and input markets as wel l  as from the environment 

with in whi ch the firm makes decis ions. This contextual setting inc ludes the 

interests of shareho lders, customers, supp l iers, employees, the publ ic, and 

government. The m anagement of the enterprise or operation is both responsible 

and responsive to these interests in  differing degrees. 3 For instance, the degree to 

whi ch m anagement is responsive to one of its primary interests, that of 

shareho lders, comes under the rubric or debate over the "separation of ownership 

from contro l." Of course, one of the key features of industrial  relations is that 

management, by and l arge, is dea l i ng with people who have emotions and feel i ngs 

rather than, say, with robots. 

Diverging Interests. Perhaps, the most important feature of employee -employer 

relationships in the non-unionized sector is that the s o - cal led inherent conf l i ct 

between employees' interests and employers' interests e xists there, as wel l  as in  

the unionized sector. Employees seek i m provements in wages, hours and working 

conditions whi l e  empl oyers view such improvements as increased l abour costs 

which wi l l  reduce profits, everything e l se held constant. In the short term, the 

employer's abi l ity to cope with a g iven l evel of i ncreased l abour costs chiefly 

depends upon his abi l ity to pass on such increases in  input costs to customers 

in the form of price hikes. In  addition, workers' desires to achieve job security, 

through the earmarking of jobs or other restrictive practices, runs counter to 

management's objective of being able to respond as quickly and readi ly as 

possib le  to market s i gnals. Latent in non- unionized employee -employer 

re l ationships is this conf l i ct over s o - cal led traditional manageria l  rights and 

prerogatives. Significantly, the s o - cal led traditi onal m anagment rights and 

prerogatives have been respected by the courts and, in effect, thereby protected 

at com mon law.4 This means, among other things, that management is free to 

unilatera l ly  implement pol icies or procedures in non-union f irms and operations 

whi ch emphasize the coincidence of empl oyer and employees' interests through 

arrangements such as profit-sharing schemes, incentive systems and worker 



6 

part icipation in  management. 

Converging I nterests. The converging of i nterests characterizes employment 

relationships where unions are and are not involved. Employment relationships are 

symbiotic relationships in the sense that labour needs capital in order to produce 

goods and services and v i ce versa and that employees' livelihoods are integrally 

l i nked with the f irm's l i velihood. Lamentably, a l l  too often it takes a crisis, such 

as a col lapse of export markets or of the domestic economy, to focus attention 

and actions on this symbiotic relationship. In  other words, poor econom ic or 

f inancial c ircumstances tend to be a catalyst for careful ly tempered 

decision-making and l abour-capital cooperation, particularly where unions are 

present. Part of the reason for this is  that contract negotiations take place under 

uncertainty and a strategic  control variable during negotiations is  the amount of 

information that is d isclosed. As trade union l eaders frequently put it, they only 

see the f irm's accounting books when conditions are bad. The key point here, 

though, is  the inherent symbiotic rel ationship  and coincidence of the interests of 

employees and employers in joining together in production or providing serv ices 

and in the longevity of the f irm or operation. 

D iffering Participation. The manner in  which employers and employees participate 

in the industrial  rel ations system differs somewhat, if not considerably, depending 

upon whether or not the f irm or operation i s  unionized. By and large, employers 

play a more dom inant role  and employees a more passive role when trade unions 

are not present. Employers tend to dominate employment relat ionships, in that 

they can uni latera l ly institute pol i c ies and programs and can e xercise power and 

control over employees. But, there are constraints on the e xercise of manageria l  

discretion, such a s  certain mini mum employment standards that m anagement must 

comply with, regardless of the existence or non-existence of a union. In  short, 

certa in constraints fetter the exercise of managerial discretion in non-unionized 

outfits, as explained below. 

Sources of Power. Bas i cally, the employer controls the employment relationship, 



7 

regardl ess of whether or not a union is present. Employees' ult imate source of 

power derives from their control over the l abour servi ces they provi de, but it is  

absorbed into col lective actions where a trade union is  present. lt is  the m anner 

in which these powers can be exercised or implemented that d i stinguishes 

decis ion-making in the unionized and non-unionized sector of the e conomy. lt 

d istinguishes the decision-making in  terms of the nature and, to a certain extent, 

the outcomes to the decision-making process. The source of power for the 

individual employee is his control over the l abour servic es he provides. As one 

worker once put it, "My hands are my security." A key power determinant, as to 

the magnitude of i ndividual empl oyer-employee negotiations is the "relative 

indispensib i l ity" of the individual.  Relative indispens i b i l ity derives from at least 

two sources: (1) the individual's ta lent and ski l ls be they innate or acquired and 

(2) the individual's strategic position in the chain of product ion or d i stributi on. By 

contrast, the employer's powers stem from the legal system, in general, and, in 

part icular, from its abi l ity to control and d ire ct producti on or the d e l i very of a 

servi ce, including its abi l ity to control and d irect factors of production such as 

capital,  labour and so-cal led intermediate products l i ke raw materials and energy 

i nputs. From the l abour economist's perspective, the employer can c lose operations 

and migrate, he can substitute capital for l abour, he can substitute casual or 

part-time employees for regular or ful l-t ime employees, he can substitute 

semi -sk i l led or unski l led workers respectively for ski l l ed or semi -sk i l led 

empl oyees, or he can subcontract a l l  or parts of h is  operation to economical ly 

more efficient operati ons.5 With regards to the individual employee, the employer 

can hire, f ire, promote, demote, and suspend, with the exception that the employer 

cannot suspend or permanently l ay off at common l aw. 6 Although these sources 

of power are common to individual and co l l ective empl oyee-employer 

negotiations, the decision-making inherent in these negoti ations differs l argely due 

to the concerted nature of co l l ective agreement negotiati ons as opposed to the 

i ndividual nature of the negotiation of the contract of employment at common law 

and because of the avai lab i l ity in the former case and non-avai lab i l ity in the 
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latter case of the lawful work stoppage weapon. More will be said about this 

below. 

Legal Counsel, Consultants, and the Courts. Legal counsel, consultants and the 

courts play much the same role where contracts of employment are at common 

law as where there are collective agreements. The chief function and objective of 

legal counsel is to advise partic ipants about their  rights at law and possible 

courses of action that can be taken to promote or safeguard their positions 

before the law. Consultants, like lawyers, are resources that the primary 

participants in e mployment relationships can draw upon, regardless of whether or 

not the employees are represented by a trade union. Their  role may involve 

various functions from instituting or looking after one or more personnel functi ons 

and possibly e stablishing an internal compensation package and intra-organizational 

democratic system which is oriented, among other thi ngs, towards resisting or 

avoiding unionization, where a trade-union has not been formed. The courts clearly 

are established to maintain and administer justice with regards to all employment 

relationships, not solely those dealing with trade-unions, and to act as watchdogs 

on the proceedings before and decis ions of administrative tribunals established 

pursuant to statutes i mpinging upon or regulation certain elements of e mployment 

relati onships. 

MANAGERIAL D ISCRETION I N  UNIONIZED AND NON-UNIONI ZED ENTERPRISES 

Managerial d iscretion and decision-making is constrained both in the presence and 

absence of trade-unions. To the extent that trade unions negotiate restrictive work 

practices and i mplement pressure tactics during the terms of collective agreements 

and can lawfully close down plants, job s ites, offices or retai l  outlets, unionized 

employers face greater overt and poss ibly greater covert restraints on their 

exercise of discretion. Moreover, management can uni laterally look after 

compensation management at common law but not necessarily under a collective 

agreement. However, to the extent that the employer can suspend or permanently 

lay off employees and unilaterally exercise m any of the same managerial rights 
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and prerogatives under a col l ective agreement as at common l aw, m anagement is  

not necessari ly as severly constrained or restrained by trade unions as seems to 

be the popul ar conceptual ization or myth. I n  addition, some restraints on the 

exercise of managerial  d iscretion, such as the c losed shop, were freely negotiated 

and agreed to by management. 

Two constrai nts common to both unionized and non-unionized operations and 

enterprises are (1) l abour markets and other m arket developments and (2) m inimum 

standards legis lation as wel l  as other statutes l ike those d iscussed above which 

impinge upon and regulate certain facets of employment rel ationships. The l atter 

govern a l l  employment relationships and, as a rule, wi l l  be viewed as overr iding 

terms and conditions of col l ective agreements which fal l  be low statutory m inimum 

employment standards, in those very rare instances where this occurs. General ly 

speaking, statutory minimum employment standards apply primari ly to the 

non-unionized workforce and operations or f i rms which are marginal  or involved 

in highly competitive industries. The highly competitive nature of industries such 

as retai l  and wholesale trade, f inance, real estate and business serv ices is a key 

deterrent to unionization. In other words, manageria l  decis ions are heavi ly  

constrained by pub l i c  p o l i cy but the i mpact of  pub l ic pol icy on manageria l  

decis ion-making may differ between the unionized and non-unionized sectors of 

the economy. Non-unionized employers, in  particular, need not become involved in  

transactions or processes under a l abour relations act. External l abour market 

developments are very important to those enterprises and operations whi ch do 

employ an intensive and wel l-considered approach to the recruitment and retention 

of their workforces. Those employers who compete by having a stable, rel i ab l e  

workforce o f  competent individuals c learly must keep abreast o f  l abour market 

developments, if they are unionized or non-unionized. The l abour market tends to 

play a more recessive role  in unionized operations. Product, input, and other 

market developments are important as wel l .  Viewed broadly, the nature of the 

economic environment constrains manageria l  decision-making. 
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There is an additional key constraint on management, but it d iffers between 

unionized and non-unionized f i rms and operations. Where the employer is 

unionized, the trade union, itself, is a constraint, in varying degrees, on 

managerial  decis ion-making. This is the traditional v iew by management that the 

union is a "thorn in management's s i de." Trade unions, however, offer the 

employer a feedback mechanism from employees via  c o l lective agreement 

negotiations and administration, but non-unionized employers obviously need not 

engage in such processes. Trade uni ons may offer the employer, who typical ly is 

the primary initiator in uni onized and non-uni onized settings, a "transmission belt" 

for i mp l ementing certain pol i ci es. Nonethel ess, unionized employers general l y  have 

less freedom of action than their  non-unionized counterparts. Where the employer 

is not unionized, the threat of unionization is a constraint on m anagement.7 In 

other words, conditions in the unionized sector constrain the exercise of 

manageria l  d i scretion in the NSIRS. We sha l l  next look at the scope of managerial 

discretion in unionized versus non-unionized f irms and operations and l ater below 

return to the threat of unionization as a constraint on non-unionized managements. 

The i mpact of the economic  environment on manageria l  decis ion-making also w i l l  

be e xpla ined in greater depth below. 

The Scope of Managerial  D iscretion. Management general ly can exercise a freer 

rei gn in managing without a union than with a union. The extent to which 

management has acceded to trade union requests and brid led its domain of 

uni lateral authority and action ref lects primari ly the amount of col lective power its 

employees can exercise vis-a-vis the power of management. For this reason, the 

l i m itations on m anagement's so-cal led traditional  rights and prerogatives vary from 

one l abour-management rel ationship to the next. The extent to which the e xerc ise 

of m anagement d iscretion has been constrained by trade uni ons m ay have been 

overexaggerated. With respect to management's trad itional  ri ghts and prerogatives, 

the differences between the unionized and non-unionized sectors may be 

differences in  degree rather than in k ind, as some observers have a l leged. In 

other words, managements genera l ly  are not necessari ly fettered under a col l ective 
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agreement by a quantum leap above their counterparts who operate under 

contracts of service at common law. Alternatively, the collective agreement is not 

necessarily superior to the indiv idual contract of employment at common law i n  

terms o f  the rights it confers o n  those i t  covers. In  the f i nal analysis, a s  argued 

by Professor Glasbeek, the collective agreement may, i ndeed, merely amount to a 

glorif ied bundle of indiv idual contracts of service. 8 

Power Relations. Employment relationships, including those that involve trade 

unions, are power relations. The employer, as buttressed at law, can exercise 

hierarchical control, authority and power over employees. Employment relationships, 

including unionized ones, often involve challenges and responses. The challenges 

frequently are m anifestations of control, authority or power in the form of orders 

or actions. They may elicit a variety of responses ranging from acquiescence 

through passive resistance to active resistance. Management often is  the initiator 

but trade unions or employees also may initiate challenges. The employer or 

management often is thought of as the initiator because they function within our 

capitalist system. Society's view of the entrepreneur, as supported by the courts 

as well as labour arbitrators and adjudicators, is that the "entrepreneur in a 

competitive society should be free to invest and to d ispose of h is  capital as he 

sees fit and be subjected to as little e xternal noneconomic restraint as is 

consonant with social needs."9 In the face of the control, authority, and powers 

accorded to employers, collective behaviour, as exercised in collective agreement 

negotiation and adm inistration, is consonant with social needs in that it provides 

employees with some measure of countervailing powers. The upshot of trade 

unionism and such collective behaviour was that the traditional initiator, the 

employer, may be challenged by trade unions either covertly or overtly and 

possibly through such pressure tactics as flooding the grievance machinery, 

work-to-rule compaigns, bans on overti me, sick-ins, study sess ions, and 

occupati on of the workplace.10 The relative absence resort to pressure tactics in  

the non-unionized sector means that non-unionized employers are less restricted 

than in their exercise of managerial d iscretion unionized counterparts. 
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Entrepreneurial Initiative. Unless there is e xpress wording to the contrary, 

unionized and non-unionized employers general ly are unrestricted as initiators in  

the sense that they can determine how much to invest, where to  invest it, what 

products to make, what amount, what qual ity, what pro cesses to use, what 

substances to employ, and so forth. Moreover, trade unions very seldom d i rectly 

l imit the scope of employers in their investment and deployment of capital 

decis ions. I ndeed, employers can eas i ly c lose down their enterprises and take 

their capital e lsewhere. Because trade unions have encountered d iffi culties in 

negotiating c l auses in c o l lective agreements whi ch would  curtai l  or severely reduce 

the mob i l ity of capital, they have sought legis lative assistance in deal ing with 

plant c losures and mass l ay offs.U 

Personnel Functions. Non-unionized employers general ly can exerc ise greater 

latitude in the various personnel functions as they rel ate not only to the external 

labour market but a lso to the internal l abour market. External l abour market 

invol vement by employers· includes recruiting, selecting and hir ing employees as 

wel l  as f iring and l aying off. That is, we v i ew these activities as concerning 

either bring ing employees into the firm or putting them back into the l ab our 

market, which employees also may do voluntari ly by quitting. Internal l abour 

market functions include job evaluations and the establ ishment of job 

classifications transfers, performance appra isals, promotions or demotions, training 

and development, intrafirm democracy, and compensation m anagement. They take 

place with in the firm's organizational structure and bounds and impact on 

operations and deal ings i nside the firm. Typical ly, internal labour market affairs 

are oriented towards such things as devel oping and retaining a re l i ab le  workforce, 

providing motivation and feedback in order to promote h igher productivity, and 

dea l i ng with employees' comp laints and perceived inequities. 

The External Labour Market: Entries and Exits. With respect to the external labour 

market the unionized and non-unionized employer may stand on somewhat equal 

footing. Both can exercise the right to recruit, select and hire without 
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encumbrances, with the exception of the uni onized employer who has agreed to a 

preentry "closed shop". Because the c losed shop requires union membership  prior 

to the receipt of a j ob, the employer who agrees to a c losed shop in effect has 

agreed not to recruit employees who are not members of the trade union that is 

party to the c losed shop arrangement. During 198 0 - 81 in  17.3% or 178 of 1028 

agreements in Alberta provided for c l osed shops, and 64 or over one -third of the 

c losed shops were in  the construction industry.13 S ince hir ing hall arrangements 

often are coupled with c losed shops, many of the unionized employers covered 

by c losed shops, presumably also perm itted the union some l atitude in assigning 

union members to j obs.14 

The non -union empl oyer has two opti ons in terms of deal ing with discip l i ne 

cases or instances where there is a need to reduce the work force. The two 

alternatives are e ither to retain the employee or to term inate him. However, 

term inating the employee may bring to bear the notice and pay in l ieu of notice 

provi sions of fair employment standards legis lation. By contrast, the unionized 

employer, in the absence of either a custom or e xpress contract language to the 

contrary, very often w i l l  be permitted by arbitrators and adjudicators to engage in 

l ayoffs, uni latera l ly reduce the hours of work, or to suspend employees as a 

discipl inary remedial  actionY In other words, according to G lasbeek, where a trade 

union is  present the employer enjoys greater l atitude in terms of the courses of 

action he can pursue and the "arsenal of cal i b  rated punishments" avai lable "to 

fac i l itate whipping the workforce into shape." lt is noteworthy that arbitrators and 

adjudicators norm a l ly permit employers to mete out discipl ine and discharge on 

grounds s imi lar to those adopted by courts at com m on law.16 Typical ly, arbitrators 

and adjudicators require that a h igher standard of proof be met. 

Signifi cantly, the non -union empl oyer's decisi ons are subjected only to court 

scrutiny in this area. The courts tend to perpetuate many of the master -servant 

notions of about employment relationships, and court actions can be costly 

endeavours for a l l egedly aggreived workers. By contrast, the employer who deals 
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with a trade union is p laced under the s crutiny of the grievance machinery as 

wel l  as grievance arbitrators and adj udicators and faces a process to whi ch 

indiv i dual empl oyees have more ready access, and in which they more readi ly 

partic ipate because their legal fees are paid by col lectively gathered funds. Some, 

but not a l l  arbitrators and adjudicators traditiona l ly fol low the courts in  not 

i mposing restr ictions on managerial  dec is ion-making which were not jointly agreed 

to either in practice or in words. It appears that some arbitral trends seem to l i e  

i n  the directi on of c loser scrutiny and rev i ew of the exercise o f  manageria l  

d iscretion in unionized operationsY 

The Internal Labour Market. With regards to the internal labour market, the 

unionized empl oyer typical ly can exert l ess of a free hand in managing his 

operations and work force than his non -unionized counterpart. The reason for this 

is that it is  in  the day -to - day operations of the enterprise that the c onf l i ct 

between employees' job security and thei r  desires for fair treatment continua l ly 

come up against the management's desire to retain as much f lexib i l ity, power, 

control,  and authority as possib le. The internal  l abour market personnel functions 

tend to be more amenable  to trade union input and trade - offs vis a v is  

management, in  part, because some of  them are l ower priority i ssues than many 

external l abour market deal ings such as p lant location, or employee recruitment 

and selection.18 

The three principal  means for trade unions to l im it the exercise of managerial 

d iscretion internal ly are (1} through the ostensibly objective seniority princip le  as it 

re l ates to provis ions such as promoti ons, transfers, layoffs, ca l l -backs, and benefit 

p lan entitlements, (2) the grievance handl i ng m echanism, and a f inal  method for 

resolving rights disputes, as required at l aw, except in  Saskatchewan, and (3} the 

negoti ation of restrictions to promote job security, particularly in the areas of the 

work ass ignment, contracting out, technological  change, and restrictive work 

practices such as "featherbedding." The l atter represent substantive l i m itations 

whi l e  the grievance machinery represents procedural l i mitations on m anagerial  and 
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supervisory d i rection and contro l  over the work p l ace and the work force. The 

seniority principle c learly is  used to promote some degree of j ob security, as 

wel l . 

Professor K. Swan has dealt i n -depth with these restrictions on management in  an 

artic le  entit led "Union I mpact on Management of the Organization: A Legal  

Perspective," so we sha l l  not  do so ourselves. One of his key points is that, in  

order to achieve incursi ons into m anagement's traditional rights and prerogatives, 

trade -unions had to possess suff ic ient bargaining power vis a vis management. 

Moreover, they had to make concessions in other areas or, v iewed alternatively, 

to pay for m anageri al concessions, and they genera l ly had to respect and retreat 

from management's highest pri ority and most cherished domains, such as p lant 

location. According to Swan: 

. . . . . . .  whatever l i mitati on unions wish to i mpose on a presumptive manageria l  
d iscretion to control the use of labour in an enterprise must be express ly 
bargained for during the negotiation of a c o l l ective agreement. That 
requirement, with its associ ated costs, has c ircumscribed the intrusion of 
union inf l uence into the historical areas of management discretion. S ince 
the duty to bargain in good faith only requ i res negotiation and not 
agreement, every concession coming from m anagement in bargaining must 
e ither be bought by backing down on other demands or forced by resort 
to econom ic sanctions. I n  e ither way, c o l le ctive -agreement provisions 
encroaching on manageria l  prerogatives w i l l ,  if resi sted by the employer, 
be won only at a signif i cant cost to the union and to its members. 
Moreover, a lthough it is  d iff i cult to genera l i ze, there has been a natural 
employer disposition to resi st vigorously  any encroachment on its 
traditional prerogatives. As a result, there has been l ittl e  indulgence in  
symbol ism in this area; uni on power has been concentrated for  the m ost 
part on l i m iting managerial  d iscretion over matters directly and pract ica l ly 
affecting critical job interests and only tentatively has it been used to 
assert broader inf luence over the actual d irection of the enterprise.19 

The key point is that procedural and substantive restrictions on the exercise of 

managerial  d iscretion exist in the unionized but n ot in the non -unionized sectors 

of the economy. These restrictions are agreed to by both empl oyers and trade 

unions. 

The extent of trade union restrictions on traditional management rights and 

prerogatives can be inferred to some extent from Alberta Labour's pub l ication, 

Negotiated Working Conditions in  Alberta C o l lective Agreements 1 980 -81 Edition. 
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Selected findings for a l l  industries are reproduced below: 

1 )  Nearly one - half of the 1 028 agreements c ontained a 

rights prov ision which included a residual rights 

agreements or 48.1% (p. 9). 

management's 

c lause: 394 

2) There was no m anagement's rights c lause in  113 or 11% of the 

agreements surveyed (p. 9). 

3) A seniority unit for l ayoffs, promotions and transfers was establ ished 

in  805 or 78.3% of the 1 028 agreements sampled (p. 14). 

4) Seniority p layed no role in promotions in 345 or 33.6%, in transfers 

in 529 or 51.5% and in l ayoffs in 226 or 22% of the 1 028 

agreements (pp. 16 -17) .  

5)  Provisions for restrictions on work by non-bargaining unit employees 

were written into 352 or 34.2% of the agreements summarized (p. 

78). 

6) A provision containing restrictions on contractin g  out existed in 265 

or 25.8% of the 1028 agreements (p. 78). 

7) Advance notice of technological  change was cal led for in 114 or 11.1% 

of the sample (p. 79). 

8) Advance notice of pl ant c losing or rel ocation appeared in 26 or 2.5% 

of the 1028 col lective agreements (p. 81). 

9) There was no prov is ion for either job evaluati on or union 

part ic ipati on in job c lassifi cation in  793 or 77.1% of the 1 028 
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contracts, and no express provis ion for grievance of job 

c l assif ication or re -classification in  905 or 88.0% of them {p. 82). 

lt should be noted that arbitral deference to the "resi dual r ights" theory probably 

would  l i e  in  those cases where there e ither was not provi s ion for  management's 

r ights or where there was no residual rights c l ause in the management's rights 

provis ion, if the col lective agreement was s i l ent on the matter in d ispute.46 

Wage Structures Under Trade Unions. A final  point should be m ade concerni ng 

wage structures,  in particular. lt is  that, although unions have agreed to a variety 

of wage structures, i ncluding prof it-sharing schemes and piece - rate or other 

i ncentive systems, they bas ical ly seek a r ig id  wage structure in whi ch a l l  

employees i n  a g iven c l assification receive the same level o f  remuneration, and 

labour arbitrators and adjudicators and the courts tend to support this k ind of 

wage regi m e.20 The reasons that unions promote this  k ind of wage regi me include 

egal itarianism and protecting against arbitrary deci s i ons or favourit ism on the 

employer's part. We sha l l  speak below of the " l evel l ing effect" that occurs when 

a formerly non -unionized f irm's work force is brought under a f i xed job 

classif ication wage structure, and some employees' wages are l owered whi le 

others are rai sed in order to bring them i nto one of the negotiated wage 

c lass if ication l evels. Just l ike strongly seniority -based provi s i ons concerning 

promotion, transfer, and recal l ,  the r ig id  wage structure also somewhat t ies the 

hands of the unionized empl oyer as compared with h i s  non -un i on i zed counterpart, 

who can uni l atera l ly  administer his employees' wage compensation packages. 

G iven the less fettered exercise of managerial dec is ion -making d iscreti on in the 

absence of a trade union as wel l as such factors as anti -union employer ethos, 

it is not surprising that many non-unionized employers res ist unionization or do 

not extend an open invitation to trade unionism and the labour relations system. 

However, th is  is not to say that trade unions do not have anything positive to 

offer employers. As noted above, they may assist employers in i mplementing 
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certain  pol ic ies or in presenting shop 

potential  benefits of trade unions to 

discussions that fol low. 

f l oor feedback 

employers w i l l  

t o  management. Other 

be addressed in the 

The nature of decis ion - making in the industrial  relat ions system .  Typical ly, 

decisions by part icipants in  the industria l  relati ons system take p l ace or, in our 

opini on, should take p lace within the paradigm for p lanning or decis ion -making 

under uncertainty. One wel l -known paradigm is the "management by objectives" 

paradigm which is used extensively in manpower p lanning within industrial  

relations and which is, as we see it, the paradigm for decision - m aking which is 

or should  be used in negotiations, be they on an individual or co l lective basis.21 

In short, it is or should  be as appl i cable at the negotiating table as within the 

corporate boardroom. 

Uncertainty, Data and Forecasts. Uncertainty i mposes certain informational and 

forecasting needs on the primary parties, particularly the employer. Many of them 

concern the economic  environment as wel l  as pub l i c  pol icy developments and 

poss ib le  interests, attitudes, and reactions on the part of the other s i de to the 

employment rel ationship. The f irm, in particular, must keep abreast of product, 

l abour and other input market developments, to the e xtent that they constrain the 

f irm. The informational and forecasting needs also relate to the cost and benefits 

associated with certain  courses of action, bearing in m ind the i mpact of the 

relevant constraints. 

On the one hand, the wage levels and other terms and conditions of emp l oyment 

f ixed in a col l ective agreement shelter management from the cost uncertainties 

otherwise caused by unpredictable wage f luctuati ons in  the labour m arket. Cost of 

l i ving a l l owance and s i m i l ar c l auses can be used to bui l d  some f lexibi l ity into 

l abour agreementsY On the other hand, management becomes "locked in" to terms 

and conditi ons of employment, stipulated in the col l ective agreement, especial ly if 

it is a multi -year agreement. Labour market or product market devel opments as 

wel l  as settlements affecting employees comparable  to the empl oyer's workers 
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may cause frustrations, poor employee moral e, and thereby become associated 

with worker self - help actions. Because the occurrence of pressure tactics cannot 

be predicted with certainty and b ecause of the potentia l ly disruptive consequences 

of these tactics, the employer faces greater uncertainty about meeting dead l ines 

or other contractual obl i gations with regards to the goods produced or services 

provided.23 Unions reduce uncertainty to the extent that they help establ ish and 

enforce rules and procedures for regulating and contro l l ing the day -to -day 

behav iour of employees. By contrast, the e xistence of a grievance -handl ing 

mechanism generates uncertainty about the reso lution of employee -employer 

differences which is  greater than in non -unionized f irms where authority solely is 

vested in management, and it is not subject to scrutiny by trade unions, 

arb itrators or adjudicators. 

Trade Union I m pact as Constraints on Effic iency. Managers strive to achieve 

eff ic iency in at least two ways. One way is  to use the l east costly input m i xes 

of l abour and capital services to produce desired level of output. We sha l l  term 

this "cost eff ic iency." Another way to achieve eff ic iency is being able to quickly 

react to market s ignals and adjust i nputs accordingly. We sha l l  refer to this as 

"responsive eff ic iency." There is  a good deal of empirical data about trade unions 

and cost eff ic iency. By contrast, much of the i mpact of trade unions on 

responsive eff ic iency f l ows from the k inds of institutional arrangements that 

develop between unions and their employers. In other words, the i mpact of trade 

unions on responsive efficiency can be observed, deduced and inferred from the 

manner in  whi ch trade unions act as institutional constraints on managerial  

p lanning and decision -making. I n  general, there are fewer direct l i nkages and 

impacts of product and external l abour markets on the firm's internal l abour 

market where the f irm is uni onized than where it is not. 

The impact of trade unions on cost efficiency has been highly controvers ia l ,  

widely d ebated and widely researched. lt must be noted that researchers have 

empl oyed a wide range of methodol og ies and data bases and that there are 
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"subtle complexities to what, on the surface, appears to be a relatively s imple  

measurement probl em."H Nonethel ess, some genera l i zations can be drawn from the 

d isparate body of research. In  particular, it "appears that unions have had a 

positive i mpact on the compensation of their  members" and that they "have had 

a l arger impact on fringe benefits than wages."25 Two researchers, Godard and 

Kochan, summarized the l iterature as fol l ows: 

Existing research provi des only l i mited and somewhat ambiguous findings 
as to which of these views can be considered most accurate. On the one 
hand, indications are that unionism does l ead to h igher l abour costs and 
s l ightly l ower profitabi l ity, particularly under o l igopol istic product-market 
conditions. On the other hand, there are indications to suggest that, on the 
average, unionism can be associated with l ower turnover and higher 
productivity. But the direction and magnitude of these effects seems to 
vary consi derably from one f irm to the next.26 

Recent esti mates, whi ch must be considered as tentative results, tend to reveal 

that unionized workers, on average, earn wages which exceed non-union workers' 

wages by 20 to 30%.27 From the standpoint of wages and fringe benefits, a lone, 

and without taking productivity and other factors into account, unionized firms 

tend to be cost-ineffic ient. 

Likewise, focusing solely on responsive effic iency, enterprises and operations with 

trade unions tend to have less responsive eff ic iency than their  non-uni onized 

counterparts. This is due to the fixed wage structures, restrictive practices, 

seniority provis ions, and other provis ions designed to protect employees' job 

security, as wel l  as the f i xed terms found in  m any, if not a l l  col lective 

agreements. What these features of col lective agreements do is  to partia l ly 

insulate or buffer employees from the vic issitudes and vagaries of product and 

l abour markets. By contrast, union ized, as opposed to non-unionized employers 

genera l ly encounter greater diff icult ies in reacting and implementing corrective 

actions to m arket signals. We current ly are witnessing many unionized employers' 

l ack of f lexi b i l ity in responding to downturns in the economy and in their product 

or serv ice markets. 

Unionized firms encountering product or serv ice market s lumps general ly i mpose 

belt-tightening measures in  the form of wage cuts on their management personnel  
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and non-unionized white col lar workers whi l e  they wait for c o l le ctive agreements 

with their unionized employees to become "open" for renegotiations. Depending 

upon relative negotiating power and a host of other factors such as management's 

credib i l ity, the ensuing agreement renegotiations may or m ay not result in 

so-cal l ed give-backs or take-backs for management. In the meantime, many 

unionized employees presumably wi l l  have been la id off. The unionized empl oyer 

typical ly must pay severance a l l owances or supplementary unemployment b enefits 

which exceed the non-unionized employer's l i ab i l ities associated with reducing the 

workforce. lt is worth reiterating, however, that the non-uni on ized employer is 

restricted to temporary layoffs and cannot permanently layoff employees. Both the 

unionized and non-unionized employer probably wi l l  be involved in " lab our 

hording," that is, in retaining more emp loyees than the f i rm requires to maintain 

contemporaneous production schedules. The rationale for thi s  i s  to avo i d  s k i l l  

shortages when and i f  production picks u p  in future and to avoid l osing the 

investments in training that f i rm has put into certain individuals. lt  is  a lso to 

avoid the recruitment, selection and other hir ing costs associated with strateg i c  or 

highly ski l l ed positions within the firm. Under a seniority regi m e, the unionized 

employer obviously wi l l  not necessari ly be abl e  to retain the same employees as 

those he woul d  "hoard," were he not unionized. 

S imi larly, most unionized f i rms probably wi l l  not be able to respond as quickly 

to l abour market developments as their non-uni onized counterparts. The basic 

reason for this is  that unionized employers who have a r igi d ly  structured wage 

system of compensation management are locked into the wage system for the 

duration of the col lective agreement. The non-unionized employer is free to 

implement compensation package changes in h is  i nternal  l abour m arket whi ch are 

designed e ither to recruit additional employees into "entry level positions" in the 

firm or to reduce labour turnover, particularly among highly s k i l led or strateg i c  

workers, whi ch is  prompted b y  the firm's internal compensation package structure 

being out of whack with the external labour market. This f l e xi b i l ity typical ly is  

not avai lable to the unionized employer, especially with respect to recruiting 
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additional employees. On the one hand, unions have been found to reduce quit 

rates. 28 Reduced turnover presumably is  due to the h igher compensation packages 

that unionized employees earn as compared with compatib le  non-unionized 

empl oyees. On the other hand, employers who are contractual ly bound to certain 

wage levels for unionized entry level positions for whi ch they face immediate 

shortages, may face diff i culties in reducing or e l i m i nating the shortages whi l e  

s i mu ltaneously avoi ding establ ishing undesirable  precedents for future rounds of 

agreement renegotiations. This bui lt - in r igidity cou l d  be further compounded by the 

demographic characteristics of the units with whom the employer negotiates. For 

instance, a unit whi ch is comprised of pri mari ly o lder employees undoubtedly 

would strongly resist wage increases for entry leve l  positions unless they 

received s imi lar increases, even though they displayed a very low turnover rate. 

The unionized employer also would  face diff iculties competing against 

non-unionized empl oyers who could more quickly respond to l abour market 

imbalances, be they specific ski l l  shortages or surpluses. But, some trade unions 

have permitted their employers to pay, for example, "phantom" travel l ing time in 

a m arket where there was a certain sk i l led trade shortage or to uni l ateral ly  adjust 

wages because they neglected to negotiate restr ictive covenants creating frozen 

wage structures. In  addition, many arbitrators wi l l  perm it employers to uni l atera l ly 

establ ish job classifications under col lective agreements in  the absence of e xpress 

written structures to the contrary.29 

Trade Union I mpact on Productivity. Productivity affects the competitiveness of the 

enterprise or operation and in that management through its vari ous personnel 

functions can attempt to enhance productivity. lt is  an intervening factor b ecause 

it "intervenes" between workers and cap ital  and productive output or the prov ision 

of the serv ice. 

Although there are only a few empirical studies on the i mpact of trade unions on 

productivity, their  f inding is that, as a rule,  higher productivity is associated with 

trade unionism. One research team suggested that in manufacturing the higher 
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ductivity in unionized operations "could roughly affect the increase in  total 

:ts attributable  to higher wages" in the unionized sector.30 

'eral explanations are profferred with regards to the increase in productivity 

ich seems to be associated with trade unions. One is that trade union concern 

h due process and higher wage compensation l end to higher employee morale.  

cording to Morley Gunderson, another e xplanation is the fol l owing: 

An alternative view regards unions as having some positive effects on 
productivity by reducing turnover, "shocking" m anagement into more 
eff ic i ent practices, i mproving morale  and cooperation among workers, 
providing information about the col lective preferences of workers, and by 
improving communications between lab our and management.Jl 

th ird explanat ion is that more strenuous work conditions, such as a structured 

,rk setting, inf lexib le hours and a faster work pace, accompany trade unionism. 

addition, it i s  hypothesized that unionized employers use more stringent hiring 

1ndards, notably with respect to the educational qual if ications of their  workersY 

e Nature of Indivi dual Versus Col lective Negotiations. On average, wage 

mpensation packages, restrictions on the e xercise of managerial d iscretion, 

>ductivity, turnover, and due process tend to be h igher in  the unionized than in 

! non-unionize d  sector. The nature of individual versus col lective negotiations 

plains some of these differences, especial ly  w ith regards to wage compensation 

ckages. In addition, there are certain important aspects of c o l l ective versus 

iividual negotiations l ike the "level l ing effect" of f ixed wages schemes under 

! former versus more dispersed and f lexible wage schemes under the l atter. 

e key determinant of the levels of terms and conditions of employment 

tween the non-unionized and unionized sectors is, of course, the work stoppage 

rht. For a given unit of employees, the tal ents and relative indispensi b i l ity of 

:iividuals as wel l  as their re l ative negotiating ski l l s, determine the outcomes of 

:iiv idual negotiations. lt i s  these factors whi ch lend credib i l ity to the impl icit 

·eat of the withdrawal of the individual's l abour services. This is very apparent 

1ong professional athletes whose unions negotiate purely f l oor wages and a few 
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of whom have become "hol d-outs" during indivi dual negotiations with their  

employers. By contrast, in c o l lective negotiations individual talents and relative 

indispensib i l ities tend to be d i l uted or absorbed into those of the unit as a 

whole .  The key power is the work stoppage right. C o l l ective negotiations' 

outcomes are determined by factors l i ke the strategic i mportance of various 

informal work units with in the unit or of the entire unit, in the f irm's production 

or d istribution chain, the unit's abi l ity to c lose down the employer in the event 

of an impasse, the negotiating structure, and the pol itical and social  features of 

negotiations within the trade union or the employers' association. The duty to 

negotiate "in good faith" may have a marginal i mpact on col lective negotiations. 

I nd iv idual Negotiations. Individual negotiations take p lace with in  the competitive 

fram ework of the l abour market in  that individual employees may be competing 

and negotiating for the same vacancy in a f irm. The factor of replacab i l ity is 

much more i mportant in these negotiations, as a rule, than in col l ective 

negotiations, with a few notable  exceptions such as highly capita l  intensive 

operations, l ike refineries, whi ch management personnel can c ontinue operating. The 

threat of the withdraw! of l abour servi ces genera l ly is  l ess credib l e  than in 

c o l le ctive negotiations largely due to the repl acab i l ity and the legal framework 

governing the withdraw! of services under an individual contract of servi ce. For 

the l atter reasons, holdouts in individual negotiations in professional sports, for 

example, are the vast exception rather than the norm. Hold outs typica l ly involve 

h i gh l y  talented or otherwise rel atively indi spensib le  i ndividuals.  The l aw, in other 

words, tends to give the employer the upper hand in one-on-one negotiations 

over individual terms and conditions of employment. Employees tend to become 

more indispens ib le  to the firm, the h igher they are p laced in the f irm's 

organizati onal hierarchy. Thus, indivi dual negotiations are much more protracted and 

involve more i ssues for a top-level corporate executive than for a manual 

l abourer in the same f i rm. 

I ndiv idual negotiations do not necessari ly conform with the textbook e xamples of 
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perfect competition in the workplace, in part, because emp l oyers and employees 

do not possess perfect information. I nstead, indivi dual  negotiations, l ike col lective 

negotiations, take place under uncertainty. This means that preparations and, in 

particular, knowle dge of what is  taking place in the relevant labour markets i s  as 

essential to both sides in individual negotiations as it is  in col lective 

negotiations. Indivi dual negotiations can deviate from the perfect competition 

model in the sense that employees are not homogeneous l abour inputs but differ 

in personal characteristics and traits such as age, sex, education, and ski l ls and 

abi l ities. Indeed, some l abour market transactions more c losely resemble 

transactions in  the used car market, where goods are highly heterogeneous and 

there can be a good deal of uncertainty as to the qual ity of the product, than 

transactions in a new car market, where products are rel atively homogeneous and 

genera l ly of a known qual ity. In addition, people d iffer as to the negotiating 

ski l l s  they possess, their  assertiveness, self -confidence, and other personal ity 

traits whi ch can influence outcomes in individual negotiations. Employers, 

moreover, may be in a monopsonistic position in the l abour market, which m eans 

that they can exercise some d iscretion over the wage offer they make. An 

employer in a one - i ndustry town is in a monopsonistic position and can p lay one 

employee off against another. For these reasons, there may be a good deal of 

wage dispersi on in a non - union p lant, offi ce, or work site, as contrasted with the 

wage uniform ity and rigid wage structures that tend to exist in their  unionized 

counterparts. 

An additiona l ly s ignificant d ifference between individual and col lective negotiations 

is  the agent conducting negotiations. In individual negotiations the individual either 

negotiates for h i mself or hires an agent. Under a collective negotiating regi me, 

indiv idua ls in the unit are represented by the trade union certified or voluntari ly 

recognized to represent them and s imi larly for a unit of employers and the 

corresponding empl oyers' association. Significantly, no room is left for individual 

bargaining s ince the trade union and sometimes the employers' association in 

Alberta enjoy "exclusive bargaining ri ghts" at l aw. As the Supreme Court stated 
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in the Paguet case: 

There is  no room l eft for private negotiation between employer and 
employee. Certainly to the extent of the matters c overed by the c o l l ective 
agreement, freedom of contract b etween master and i ndividual servant is 
abrogated. The c o l lective agreement tel ls the empl oyer on what terms he 
must in the future conduct his master and servant re l ations . .  Y 

CROSS-FERTILIZATION AND SPILL-OVER EFFECTS 

The uni on ized and non-unionized sectors of the industrial re l ations systems do not 

operate in i solation. Some unionized employers fear the loss of business to 

non-unionized employers, and use the threat thereof as a tactic in negotiations to 

attempt to keep terms and conditions of employment in l ine  with those of thei r  

non-unionized counterparts. Many non-unionized employers fear and actively resist 

unionizati on. For these reasons, employers in  either sector keep abreast of terms 

and conditions of employment, personnel management p o l i c i es, and compensation 

schemes in the other sector. Pattern-setting and pattern-fol lowing negotiations 

f l ow from one sector into the other, but typica l ly from the unionized sector into 

the non-unionized sector because col l ectively negotiated terms and conditions of 

employment become pub l i c  information. The result is a good deal  of 

cross-ferti l ization and spi l l-overs between the two sectors. 

The type of employee-employer rel ationship or labour-management relationship 

that evolves is  a product of circumstances. They are solutions to a set of 

problems or issues that have come up. By and large, un ionism grows up in  a 

social m i l ieu where egal itarianism and other trade union o bjectives have appeal.  

The end-product is  the democratic, genera l ly egal itarian institution of agreement 

negotiation and administration. Outs ide the labour rel ations system, and even 

with in  it in l i m ited degrees, there are e xperiments or l ong -standing experiences 

with various forms of worker participation in management which are structured in  

accordance with corporate law or labour relations law. However, by and large, the 

predominant management attitude towards worker part ic ipation in management 

seems to be one of d is interest and of a desire not to rel inquish traditional 
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management rights and prerogatives unless there seems to be an i m mediate 

payoff in terms of increased productivity, increased profits, or a l ower probabi l ity 

of unionization. 

The general managerial  i ndustria l  re l ations pol icy in non-unionized firms is 

oriented toward avoi ding unionization, and a variety of pol i c i es are implemented 

in order to achieve the objective of a "union-free work environment", according 

to Godard and Kochan: 

. . .  coercive tactics involving physi cal  and psychological inti m idation; union 
"substitution" practices involving company-establ ished grievance systems 
(usual ly without binding arbitration) and wage levels at or about the union 
scale; paternal istic practices involving company-sponsored social  events, 
profits having and even free turkeys at Christmas; and, f inal ly, m ore 
advanced "human relations" practices involving worker-management 
consultation, information sharing, and job redes i gn and enrichment.43 

Many of these pol ic ies are designed, in part, to reduce the appeal of a trade 

union to the f irm's employees. One way this is accomplished in Alberta is to set 

up a para-agreement negoti ation and administration mechanism whi ch may involve 

a pay scale where employees are paid according to the number of tasks or jobs 

they are trained for and capable of performing. I n  this  mechani sm, the threat of 

unionization acts as a constraint on management to treat its employees fairly. 

Otherwise, union organizers wi l l  appear at the p lant gates. Non-uni onized 

employers at a few p lants wel come union organizing compaigns because of the 

improvements in wages, hours and working conditions that tend to accompany 

these compaigns. 

There is at l east one nob le  experi ment in Canada in whi ch the reverse process is 

taki ng p l ace. The She l l  O i l  chemical p lant in Sarnia, Ontario, voluntari ly recognized 

the Energy and Chemi cal  Workers' Union in exchange for the union's agreeing to 

the team management concept, under which, among other things, employees are 

paid according to the number of tasks they can perfor. The 1979 - 81 agreement, a 

very short agreement, contained the fol lowing clauses: recogn ition, plant 

comm ittee, grievances, hours of work and rates of pay, deduction of union dues, 

seniority, vacations, statutory hol idays, safety and health, and term ination. 
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Consequently, there is n o  management's rights c lau se. This is a system whi ch is  

based on trust. Although it is in its infancy and, therfore, too premature to 

evaluate, this  system may or m ay not prove to be a harbinger of things to 

come.44 

lt is a difficult, if  not pract ica l ly  insurmountable task, to trace l i nkages between 

the unionized and non-unionized sectors of our e conomy with respect to wage 

developments. Part of the reason for this is that there could be spi l l-overs v ia  

workers' d i sposable  income whi ch are very difficult, if not imposs i b l e  to trace. 

For instance, if unionized workers spent the preponderance of their disposabl e  

income o n  goods and servic es produced b y  non-uni on employees, wages in the 

non-uni onized s ector of the economy could be pul l ed upwards through derived 

demand, that i s, through the additional demand for l abour that derives from 

increased demand for the firm's good or service. However, there is some reason 

to be l i eve that, a lthough unionization can inf luence non-union wages, as pointed 

out by Gunderson, wages in the non-unionized sector wi l l  continue to remain 

behind unionized wages: 

. . .  unions can affect non-union wages through their  support of wage-f ixing 
legisl ation, which appl ies main ly to the non-uni on sector. I n  addition, 
non-unionized firms may raise their wages to avoid the threat of 
becoming unionized. In the e xtreme, they m ay pay wages in e xc ess of the 
union wage rate to avoid what they regard as other costs (notably 
interference with managerial  prerogatives) associated with beco m ing 
unionized. Non-union f irms may a lso be compel l ed to raise the i r  wages 
so as to compete with unionized firms for a g iven work force, or to 
restore traditional wages relativities that may have existed prior to 
unionization. This argument, however, ignores the fact that non-union f irms 
should  not have to worry about recruiting problems or restoring traditional 
wage patterns because they w i l l  have a supply influx of workers who 
cannot get jobs in the high-wage union sector; in essence, m arket forces 
suggest that their recruiting prob l ems wi l l  be l essened and that there wi l l  
b e  less pressure to maintain a traditional wage pattern. 45 

In  other words, because of the institutional r ig idities surrounding trade-unionism, 

the labour market is  segmented into two sub-markets, one of whi ch comprises 

unionized f irms paying high wages and one of whi ch compri ses non-unionized 

firms paying lower wages. Thi s  "dual labour m arket theory" wi l l  continue to 

function due to institutional r ig idit ies.  To the extent that unionized wage increases 

reduce employment opportunities in the unionized sector, the excess supply of 
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labour from the unionized sector should  depress wages in  the non-union sector, 

where the l i nkages between e xternal labour market developments and i nternal 

labour market developments are essentia l ly direct and immediate, l argely due to 

the absence of institutional r igiditi es. Significantly, there is some interaction 

between wage packages in the two sectors. 

The l inkage between social  developments and social  legis lation is, perhaps, m uch 

easier to trace than wage l i nkages. As a rule, social  developments, such as social  

insurance, human rights, and occupational health and safety, have grown o ut of 

the trade union movement to become a part of the protective legis lation that 

app l i es to both unionized and non - unionized work places. 

The l abour relations system and the remainder of the industrial  re l ations system 

do not function in isolation but, i ndeed, influence and cross-fert i l ize each other. 

Some features of the unionized sector are not necessari ly reflected in the 

non-unionized sector and vice versa, but, by and l arge, each sector functions with 

an eye on the other. Much of our social  legis lation has its roots in  the 

trade-union movement. Both sectors are influenced, in varying degrees by pub l i c  

pol i cy, the economic environment, and the threat o r  i nstitutional aspects o f  trade 

unionism. 
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CHAPTER IV 

THE LAW GOVERNING LABOUR RELAT IONS IN ALBERTA 

We believe that the ultimate purpose of society is to accord to every individual 

in that society, at birth, an equal opportunity to fully realize his spiritual, 

intellectual, and physical potentialities. If this primary objective is correct, it 

follows that the ultimate test of the goodness or badness of every institutional 

procedure, including the law itself is whether or not it helps to further this 

purpose. To attempt to achieve this fundamental objective society must not only 

preserve its existence, from external as well as internal forces bent to destroy it, 

but in a positive way maximize the availability of the resources needed to 

satisfy human wants, i.e., to increase "the pie" of available satisfactions. To 

enlarge the "pie" of human satisfactions we believe requires a fostering of 

individual freedom, initiative, and choices circumscribed by the need to equally 

recognize such freedom in others. However, it must also attempt to fairly allocate 

such satisfactions among individuals in society. The fairness of such allocation 

can be judged by the extent to which the primary objective was being met. 

To strive for "fairness" will require society, as a practical matter, to control and 

balance the power of individuals and groups within society. In some cases this 

can be accomplished by reducing relative power; in other cases by increasing 

relative power. For example, by making illegal agreements amongst manufacturers 

to set the price for their product, the law in fact has reduced the power or 

freedom of manufacturers to set price. On the other hand, by permitting 

employees to bargain collectively and to require the employer to bargain with 

their representatives, the trade union, as distinct from the individual, the law has 

increased the power of employees to set the price of their wages. In so doing, 

however, the law has restricted in some measure the freedom of contract of 

individuals as well as making them dependent on group action. Having done so, 

the law may further need to balance the interests of the group as a whole with 

that of individuals within the group. In effect the law may have to balance the 

power of the group versus the power of the individual within the group. lt should 
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be equally noted that errors or misjudgment occurring in this balancing process 

may not only keep "the pie" from growing, they may in fact cause it to shrink. 

One wonders whether the short-term "pie" in Canada has in fact not shrunk as a 

result of the current provincial and federal energy debates and disagreements. 

We believe that our society has progressed considerably towards the attainment 

of the primary objective. In the first place, the law has recognized what might be 

termed fundamental human rights and freedoms. Thus, the Canadian Bill of Rights 

in Section 1 provides: 

lt is hereby recognized and declared that in Canada there have existed and 
shall continue to exist without discrimination by reason of race, national 
origin, color, religion or sex, the following human rights and fundamental 
freedoms, namely, 

a) the right of the individual to life, liberty, security of the person and 
injurment of property, and the right not to be deprived thereof 
except by due process of law; 

b) the right of the individual to equality before the law and the 
protection of the law; 

c) freedom of religion; 
d) freedom of speech; 
e) freedom of assembly and association; 
f) freedom of the press. 

lt might be observed that these freedoms are not absolute but must be balanced. 

Thus freedom of speech would not include a blaring loudspeaker campaign on 

some issue at 3 a.m. in a residential neighbourhood. Such action would be 

classified as a nuisance and would be actionable. 

We believe that as part of the primary objective, society has attempted to raise 

its educational level through the establishment of a universal and publicly funded 

primary education system. The question remains, however, whether and to what 

extent private primary school systems should be permitted, and if so, should 

these be funded through general revenues. An analysis of this issue requires a 

return to a consideration of the primary objective. Society has also moved 

towards the establishment of minimum economic levels for individuals and moved 

towards greater "economic freedom." Thus, there is in place legislation covering 

welfare payments, unemployment insurance payments, and old age pension 

payments. A further move in this direction may be the establishment of a 
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negative income tax. Generally, a universal medicare system exists. The right of 

physicians to opt out, however, is now a burning issue in Canada. In addition, 

numerous new health laws, both at the federal and provincial levels, are being 

enacted to protect the health of the citizenry. Finally in this context, the law has 

provided minimum conditions in respect of the work environment. Thus, the labour 

standards legislation both federally and provincially regulate conditions such as 

maximum hours of work, minimum wages, and rules in respect of employment of 

child labour. Subject to the aforesaid minima, our society has generally opted for 

a market economy but with some considerable regulation and control to ensure 

attainment of objectives. As must be patently obvious, to enunciate the primary 

objective of society does not result in ready and simple answers to what society 

should do in achieving this objective in any given case. Many balancing and 

judgmental tasks have to be carried out and difficult decisions made. The process 

is ongoing and continuous. 

lt is our belief that the objectives of the law in the labour-management context 

is within the tradition and views set out above. As in other fields of the law, it 

seeks to identify the elements of power within the relationship and to undertake 

to maintain a balancing within this power relationship. In order to fulfil! this 

objective, the law has introduced in the labour-management relationship 

environment a set of principles that are designed to fulfill this objective. We thus 

propose to look in greater detail at the labour-management relations law and its 

administration and ascertain its effectiveness and potential effectiveness towards 

the attainment of the primary and related objectives of society. 

JURISDICT ION 

The British North America Act, 1867, is silent on the division of authority in 

respect of labour relations. By virtue of the interpretation accorded to the BNA 

Act by the Courts, legislative authority is split between the federal parliament and 

the provincial legislatures. The correct approach to be taken in the allocation is 

stated by Mr. Justice Baetz of the Supreme Court of Canada in Construction 
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Montcalm Inc. v. Minimum Wage Commission (1979) 1 SCR 754 where at page 768 

he holds: 

The issue must be resolved in the light of established principles the first 
of which is that Parliament has no authority over labour relations as such 
nor over the terms of a contract of employment; exclusive provincial 
competence is the rule: Toronto Electric Commissioners v. Snider. By way 
of exception, however, Parliament may assert exclusive jurisdiction over 
these matters if it is shown that such jurisdiction is an integral part of 
its primary competence over some other single federal subject: In re the 
validity of the Industrial Relations and Disputes Investigation Act (the 
Stevedoring case). lt follows that primary federal competence over a given 
subject can prevent the application of provincial law relating to labour 
relations and the conditions of employment but only if it is demonstrated 
that federal authority over these matters is an integral element of such 
federal competence; thus, the regulation of wages to be paid by an 
undertaking, service or business, and the regulation of its labour relations, 
being related to an integral part of the operation of the undertaking, 
service or business, are removed from provincial jurisdiction and immune 
from the effect of provincial law if the undertaking, service or business 
is a federal one; In re the application of the Minimum Wage Act of 
Saskatchewan to an employee of a Revenue Post Office, (the Revenue Post 
Office case); Quebec Minimum Wage Commission v. Bell Telephone 
Minimum Wage case); Letter Carriers' Union of Canada v. Canadian Union 
of Postal Workers (the Letter Carriers' case). The question whether an 
undertaking, service or business is a federal one depends on the nature of 
its operation: Pigeon J. in Canada Labour Relations Board v. City of 
Yellowknife, at p. 736. But in order to determine the nature of the 
operation, one must look at the normal or habitual activities of the 
business as those of "a going concern," (Martland J. in the Bell Telephone 
Minimum Wage case at p. 772), without regard for exceptional or casual 
factors; otherwise, the Constitution could not be applied with any degree 
of continuity and regularity; Agence Maritime Inc. v. Canada Labour 
Relations Board (the Agence Maritime case); the Letter Carriers' case. 

lt is instructive in the application of the above principles to consider the actual 

facts in the Montcalm case. There, the minimum wage commission of Quebec 

attempted to collect certain wages pursuant to the Minimum Wage Act of Quebec 

from Construction Montcalm Inc. Montcalm Inc. was a Quebec building enterprise 

which, under a contract with the crown in the right of Canada, was doing 

construction work on the runways of a new international airport (Mirabelle) and on 

federal crown land. The issue was whether the employees of this construction 

company were thus subject to provincial legislation and entitled to the benefits of 

provincial law or whether they came under federal jurisdiction. Montcalm argued 

on three grounds that it was subject to federal rather than provincial law. First, it 

argued that aeronautics is a class of subjects which comes under exclusive 

federal authority and comprises the construction of airports, including the 
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conditions of employment of workers engaged in the construction of airports. 

Mirabelle airport was a federal work for undertaking. Second, provincial law does 

not apply on federal government lands. Third, the labour relations field was 

already occupied by federal legislation relating to wages and hours of work. 

Baetz J. in respect of argument number 1, held at page 770: 

The construction of an airport is not in every respect an integral part of 
aeronautics. Much depends on what is meant by the word "construction." 
To decide whether to build an airport and where to build it involves 
aspects of airport construction which undoubtedly constitute matters of 
exclusive federal concern: ... similarly the design of a future airport, its 
dimensions, the materials to be incorporated in the various buildings, 
runways and structures, and other similar specifications are, from a 
legislative point of view and apart from contract matters of exclusive 
federal concern. The reason is that decisions made on these subjects will 
be permanently reflected in the structure of the finished product and are 
such as to have a direct effect upon its operational qualities and, 
therefore, upon its suitability for the purpose of aeronautics. But the mode 
or manner of carrying out the same decisions in the act of constructing 
an airport stand on a different footing. Thus, the requirement that workers 
wear protective helmet on all construction sites including the construction 
site of a new airport has everything to do with construction and with 
provincial safety regulations and nothing to do with aeronautics ... In my 
opinion what wages shall be paid by an independent contractor like 
Montcalm to his employees engaged in the construction of runways is a 
matter so far removed from aerial navigation or from the operation of an 
airport that it cannot be said that the power to regulate this matter forms 
an integral part of primary federal competence over aeronautics or is 
related to the operation of a federal work, undertaking, service or 
business. 

From an analysis of this reasoning, it is obvious that the concept of an activity 

being an integral part of a federal activity is to be narrowly construed thus 

enhancing provincial jurisdiction. Further recent cases of the Supreme Court of 

Canada tend to enhance provincial jurisdiction in respect of labour relations. 

Manufacturing Ltd. v. United Woodworkers Workers of America and Ontario Labour 

Relations Board (1979 SCR) and the Canadian Pioneer Management Ltd. v. Labour 

Relations Board of Saskatchewan (1979 SCR). The decisions have helped clarify the 

law in this area. 

Thus, to summarize, the residual jurisdictions is with provinces. Federal jurisdiction 

has generally been limited to the inter-provincial, national or inter-national 

transportation industry, communications, radio and television broadcasting, banking, 

uranium mining, and the federal crown and its agencies. lt is not the task of this 
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report to evaluate the j urisdictional split. The fact of a jurisdictional split, 

however, has produced uncertainty in the law and this uncertainty has generally 

favoured the employers and their ability to litigate and delay union organizational 

effort. 

Federal Jurisdiction. The Federal Parliament has enacted two major pieces of 

legislation: The Canada Labour Code (RSC 1970 CL-1 as amended) and The Public 

Service Staff Relations Act (RSC 1970 Chapter P-35 as amended). The Public 

Service Staff Relations Act applies basically to the public service and certain 

crown agencies as set out in part 2 of Schedule 1 of the Act and their 

respective employees. (Section 2 definitions of employee and employer). Under 

The Public Service Staff Relations Act employees have the right to elect to 

follow a negotiating procedure which leads to a strike or to interest arbitration. 

This Act also provides, however, for employees being "designated" by the Public 

Service Staff Relations Board and by such designation they lose the right to 

strike. Such employees are those whose duties consist in whole or in part of 

duties which at any particular time or after any specified period of time are or 

will be necessary in the interest of the safety or security of the public. (Section 

790). The Canada Labour Code basically applies to employers and employees not 

coming under The Public Service Staff Relations Act. Employees under this Act 

have the right to strike. 

Alberta Jurisdiction. Alberta has enacted four basic pieces of labour relations 

legislation. These are: The Firefighters and Policemen Labour Relations Act (RSA 

1970 Chapter 143 as amended); The Public Service Employee Relations Act (Statutes 

of Alberta 1977 Chapter 40 as amended); The Labour Relations Act (Statutes of 

Alberta 1980 Chapter 72), and The Technical Institutes Act S.A. 1981, C.T.-3.1. The 

Firefighters and Policemen Labour Relations Act, as the name implies, applies to 

firefighters and policemen. In the event negotiations do not produce a collective 

agreement matters are to be resolved by binding interest arbitration (Section 11). 

The Public Service Employee Relations Act applies to the Alberta crown and 
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certain crown agencies unless specifically e xcluded. Again, any unresolved 

negotiation issues are subject to compulsory interest arbitration (Section 49). The 

Technical Institutes Act applies to the employers defined therein and to their 

academic staff. No specific procedure is set out for resolving negotiating disputes. 

Presumably the final decision rests with the employer. The Labour Relations Act 

applies to all other employers and employees save where e xpressly e xcluded 

(Section 2). Employees coming under The Labour Relations Act have the right to 

strike. lt should be observed that not only private sector employers come under 

this Act but such employers as municipalities, municipal or private hospitals, 

school boards, and certain crown agencies which have been excluded under the 

operation of The Public Service Employee Relations Act such as the Alberta 

Government Telephone Commission. By virtue of specific e xclusions in The Public 

Service Employee Relations Act and a combined operation of Section 2 (2) (C) of 

The Labour Act and sections of The Universities Act and sections of The 

Colleges Act, the academic staffs at Universities and Colleges are excluded. They 

thus appear to be in a totally non-regulated regime and subject to the common 

law whatever it may be at this point of time and, unlike the technical institutes, 

there is still no specific legislation in respect of them. 

As a result of the constitutional split over labour relations and the differing 

legislations of the Federal and Provincial governments, a number of seemingly 

anomolous situations can arise. Thus, nurses working at the Charles Camsell 

Hospital in Edmonton which previously was a federally operated hospital used to 

be under The Public Service Staff Relations Act and thus had the alternative of 

the work stoppage right or arbitration in the event of a non-resolved bargaining 

dispute. They currently negotiate under The Labour Relations Act. Nurses at the 

Royal Alexandra Hospital in Edmonton which is operated by the City of Edmonton 

itself would come under The Labour Relations Act and these nurses would have 

the right to a work stoppage. Nurses employed at the University of Alberta 

Alberta Hospital which comes under the jurisdiction of The Public Service 

Employees Relations Act of Alberta, as its board is Crown appointed, would be 
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subject to interest arbitration. Nurses at the Misericordia Hospital, which we 

understand is privately run, would come under The Labour Relations Act and a 

consequent work stoppage right. An instructor in English at the Northern Alberta 

Institute of Technology would come under The Technical Institutes Act. A similar 

instructor at a College or University would not come under any applicable 

legislation, and thus may not have the right of work stoppage or to arbitration. 

An English instructor at a public or private school comes under The Labour 

Relations Act and has the work stoppage right. An English instructor employed by 

the Correspondence Branch of the Department of Education falls under The Public 

Service Employees Relations Act and has no work stoppage right. A similar 

comparison may be made for other occupations employed by different employers 

coming under the various statutes and jurisdictions. We will consider these 

anomalies and the proliferation of legislation in later sections of this report. 

The central focus of this chapter is on the labour relations law governing the 

labour relations system of Alberta. To do so, we will take a detailed look at the 

statutory and case law having application to this system. In short, the statutory 

provisions and the case law constitute the law of labour relations having 

application in Alberta. No attempt is made to consider the employment law as 

such, labour standards, workers compensation, and similar legislation applying to 

employees generally. In our attempt to describe the Alberta labour relations law 

we will focus primarily on the detail within specific Alberta statutes and the 

applicable case law. 

THE LABOUR RELATIONS ACT AND RELATED LAW 

Scope of Coverage. In the introduction to this chapter we described the basic 

applicability of the Act to employers and employees in the private sector and 

certain public institutions such as municipalities. At this point we need to 

examine more closely the question of what is an "employee" as defined from an 

independent contractor as the Act gives rights only to "employees" as such. We 

will also e xamine the types of employees which are denied the bargaining rights 
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under the Act. 

Section 1{1)(k) defines an employee as 

"employee" means a person employed to do work who is in receipt of 
wages, but does not include 

{i) a person who, in the opinion of the Board, e xercises manageria l 
functions or is employed in a confidentia l capacity in matters relating to 
labour relations, or 

{ii) a person who is a member of the medical, dental, architectural, 
engineering or legal profession qualified to practise under the laws of 
Alberta and employed in his professional capacity. 

Section 1{1)(1) defines "employer" as follows: 

"employer" means a person who employs an employee. 

From the statutory definitions it is impossible as such to determine the criteria 

for determining the status of the employee of an employment relationship. To do 

this, we need to turn to decided cases in the courts. The leading case is the 

Yellow Cab case where the relevant tests are stated as follows: {insert Yellow 

Cab material). 

lt is to be observed that the test with its stress on control is essentially a legal 

one in nature as distinct from being economic in nature and stressing economic 

dependency for determination of the employment relationship. 

Given an employee status as such, a person may still not be treated as an 

"employee" by virtue of exclusions in the Act. These exclusions are considered 

below. Section 2(2)(e) provides for the following: 

employees employed on a farm or ranch whose employment is directly 
related to the primary production of eggs, milk, grain, seeds, fruit, 
vegetables, honey, livestock, poultry or bees or to their employer while 
acting in the capacity of their employer. 

The wording of the "farm employee" exclusion in the current Act is a reworded 

version from the former Act and represents both a narrowing and a broadening 

focus. lt is narrower in that a test of "directly" is now employed. lt is broader 

in that it seems to exclude employees who might even work for "commercial" 

large size farm and ranch operations. 
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The "domestic" e xclusion is provided by section 2(2){f) which reads as follows: 

employees employed in domestic work in a private dwelling or to their 
employer while he is ordinarily resident in the dwelling and acting in the 
capacity of their employer. 

The "professional" exclusion is contained in section 1(1HkHii) and reads as follows: 

a person who is a member of the medical, dental, architectural, 
engineering or legal profession qualified to practise under the laws of 
Alberta and employed in his professional capacity." 

Finally the "managerial" and "confidential capacity" exclusions are provided in 

section 1(1)(k)(i) and read as follows: 

a person who, in the opinion of the Board exercises managerial functions 
or is employed in a confidential capacity in matters relating to labour 

relations. 

The "managerial e xclusions" has been the subject of considerable Board and court 

review. A good statement of the issues is the case of Dipsy Doodle Lollipop 

Company where it was stated that: (insert quotes from the case) 

The "confidential capacity" exclusion has also been the subject of numerous 

decisions. The tests to be applied are set out in the Tiny Tim Manufacturing 

which reads in part as follows: (insert material). 

Labour Relations Board. The previous Board of Industrial Relations is continued 

under the new name of The Labour Relations Board (The Board).1 

The Board members are appointed and their remuneration is set by the Lieutenant 

Governor in Council.2 The Chairman and the Vice-Chairman hold office during 

pleasure while the other members are appointed for a term as fixed by the 

Lieutentant Governor in Council.3 Generally terms are for 1 to 8 years. 

Although not set out in the Act, the practice has been to make the Board 

tripartite in nature. That is, it consists of neutral Chairmen plus Vice-Chairmen 

with the balance of the members from the management and labour communities. 

The Chairman of late has been a lawyer. 

In addition to Board members, the staff of the Board includes a secretary of the 
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Board, registrars, legal counsel,  and other officers charged with general and 

specific administrative tasks under the Act. 4 

A quorum of the Board is the Chairman or a Vice-Chairman and two members.5 

The Chairman and the Vice-Chairman have a second and casting vote in the case 

of a tie vote. 6 The Chairman schedules Board meetings, determines who presides 

at hearings, and decides whether the Board wil l sit as a ful l  board or in 

divisions. 7 

Procedures. Section 8(1)(b) of the Act specifical ly enables the board to receive and 

investigate app lications, references, questions, and complaints. We wil l now 

endeavour to out line the general approach and procedures used by the Board in 

these matters. 

Applications. With the exception of certification applications, for which a form is 

provided, no special procedures or published forms e xist. Applications are 

general ly made by letter setting out the nature of the application and the remedy 

sought. The Board would advise the respondent(s} of the application having been 

received. 

Investigation. Depending upon the type of application, officers of the Board might 

make preliminary investigations and possibly prepare an officer's report. The 

results of the investigation are to a lesser or greater degree provided to the 

respondent(s}. For example, in a certification application the report of an 

investigating officer excluding names of employees in order to comply with 

Section 24 of the Act, is made available to the employer. The respondent may 

make submissions of their own. 

In any event, in its proceedings including the investigative aspects or phase the 

Board has considerable power and discretion. Thus Section 9(1} provides as 

follows: 

9(1} For the purpose of deciding any question under section 8(2) or 
determining any other matter referred to it or arising under this Act, the 
Board may 



12 

a. make 
1) any examination of books, payrolls, records, papers, contracts of 

employment or collective agreements, or 
2) any inquiry, 
that it considers necessary; 

b. hold any hearing that it considers necessary; 
c. require, conduct or supervise votes by secret ballot; 
d. make rules with respect to any vote required, conducted or supervised 

including 
1) the manner of taking or casting votes; 
2) the procedure to be followed before, during and after a vote; 
3) the fixing of the date, place and time of voting; 
4) the manner in which and the time at which a voters' list is to be 

prepared; 
5) the disposal of ballots; 

e. appoint persons to act as returning officers for any vote 
supervised or conducted and vest in them whatever authority it 
necessary to ensure that the vote is properly conducted and that 
are complied with; 

required, 
considers 
its rules 

f. when it is required or permitted to do so under this Act, determine who is 
eligible to vote on any matter; 

g. investigate any complaint made to it concerning any vote taken persuant to 
this Act; 

h. require an employer to place a suitable portion of his premises where 
employees are working at the disposal of the Board for the purpose of 
taking a vote; 

i. direct all interested persons to refrain or desist from electioneering or from 
issuing any propoganda or both for any period of time prior to the date of 
a vote that the Board fixes. 

Section 9(2) permits delegation of the Board's power in paragraph (a), (c), (e), (f), 

(g), (h), and (i) to officers of the Board. Section 10 provides the following: 

10(1) The Board, the Chairman, a vice-chairman or any officer may 
a. inspect and examine all books, payrolls and other records of an employer, 

employee or any other person relating to employment or terms or 
conditions of employment; 

b. by notice in writing demand the production of any books, records, 
documents, papers, payrolls, contracts of employment or other records 
relating to employment or terms and conditions of employment either 
forthwith or at a time, date and place specified in the notice; 

c. take extracts from or make copies of books, records, documents, papers, 
payrolls, contracts of employment and any other records relating to 
employment or terms or conditions of employment; 

d. require an employer, employee or any other person to make, furnish or 
produce full and correct statements, either orally or in writing respecting 
employment or terms and conditions of employment, and may require the 
statements to be made on oath or to be verified by statutory declaration; 

e. post or require any employer, employee or other persons to post any 
notices or other communications of the Board at the locations that the 
Board, Chairman, vice-chairman or officer, as the case may be, considers 
advisable; 

f. question an employee, without 
employee's regular hours of work 
or any decision, order, directive, 
been or is being complied with. 

his employer being present, during the 
or otherwise to ascertain whether this Act 
declaration or ruling under this Act has 
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(2) Nothing in subsection (1)(f) requires an employee to answer a question asked 
of him by the Board, Chairman, vice-chairman or officer. 

(3) An employer, any person acting on his behalf and any employee shall give 
all necessary assistance to an officer to enable him to make an entry, 
inspection, examination or inquiry or to post notices or communications for the 
purposes of this Act. 

Section 13 deals with the summoning of witnesses and the Section 8(1)(c) provides 

the following: 

... make rules of procedure for the conduct of its business and for hearing and 
conducting inquiries and for any other matters it considers necessary. 

Finally, section 12(2) provides for the following: 

The Board 
a. may accept any oral or written evidence that it, in its discretion, considers 

proper, whether admissible in a court of law or not, and 
b. is not bound by the law of evidence applicable to judicial proceedings. 

Pre-hearing Decisions. Depending upon the application, if there is any opposition 

and having regard to its information, the Board may render decisions without a 

formal hearing. In fact, a substantial number of its decisions are rendered in this 

non-hearing or administrative capacity. 

Hearing. On applications which are opposed, the Board will normally conduct a 

hearing. Hearings are normally tape-recorded and follow a not dissimilar procedure 

to a typical court trial but in a much more informal manner. Evidence is 

presented through sworn witnesses, although many times evidence is produced by 

counsel in brief form with sworn testimony adduced only if the evidence is not 

agreed to by the opposing side. 

Normal civil law rules of procedure apply and the Board must sort out the 

evidence in case of conflict. As previously noted, section 12(2) provides that the 

Board is not bound by the law of evidence applicable to judicial proceedings and 

may accept evidence whether admissible in a court of law or not. Nevertheless, it 

should be stressed at this point that irrespective of the Board's latitude and 

discretion it must in its deliberations act "fairly". In this regard, the Alberta Court 

of appeal has held in the Edmonton hooker case the following: (insert material 
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from the case). We will generally consider the judicial review of Board decisions 

in a later part of this chapter. 

Decision and Reasons. A decision of the majority of the Board is a decision of 

the Board. Written reasons do not have to be given by the Board as The 

Administrative Practices Act has not been made to apply to this Board. Normally, 

a decision is rendered orally and with reason. The practice of the Board does not 

favour the giving of dissenting opinions. 

Reconsideration. The Board's reconsideration power is contained in section 18(1) 

which reads as follows: 

The Board has exclusive jurisdiction to exercise the powers conferred on it by 
or under this Act and to determine all q uestions of fact or law that arise in 
any matter before it and the action or decision of the Board thereon is final 
and conclusive for all purposes, but the Board may, at any time, reconsider 
any decision, order, directive, declaration or ruling made by it and vary, revoke 
or affirm the decision, order, directive, declaration or ruling. 

In considering a similar reconsideration provision in the British Columbia 

legislation, the Supreme Court of Canada in the Dipsy Doodle case stated as 

follows: (insert material) The Board has been careful in applying its 

reconsideration power to prevent abuses of the processes. 

Judicial Review. Board decisions are subject to judicial review by the Court of 

Queen's Bench. In this regard section 18(2) and (3) provides the following: 

(2) Subject to subsection (3), no decision, order, directive, declaration, ruling or 
proceeding of the Board shall be questioned or reviewed in any court, and no 
order shall be made or process entered or proceedings taken in any court, 
whether by way of injunction, declaratory judgement, prohibition, quo warranto 
or otherwise, to question, review, prohibit or restrain the Board or any of its 
proceedings. 

(3) A decision, order, directive, declaration, ruling or proceedings of the Board 
may be questioned or reviewed by way of an application for certiorari or 
mandamus if the application is filed with the Court and served on the Board 
no later than 30 days after the date of the Board's decision, order, directive, 
declaration or ruling or reasons in respect thereof, whichever is later. 

The criteria for review have been set out by the Supreme Court of Canada in the 

Stedelbauer case. In this case the court held: (quote from case) Numerous cases 

have been taken to the courts. The current position in administrative law is 
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outlined in the case of the Lollipop Company decided by the Supreme Court of 

Canada. In this case it was held that: (insert material from case) Before 

concluding this part the provisions of section 19 should be reported. Section 19 

reads as follows: 

(1) If the Board is satisfied in any proceedings under this Act that a bona fide 
mistake has been made in naming or not naming a person, trade union, 
employer or employers' organization, the Board may direct that the name of 
the person, trade union, employer or employers' organization be substituted, 
a dded or deleted as a party to the proceedings. 

(2) No proceedings under this Act is invalid by reason of a defect of form or 
a technical irregularity. 

· 

Enforcement of Board Orders. There appear to be two types of procedures for 

enforcing Board orders. First, Board orders arising in the unfair labour practice 

application are enforced by filing the award with the Court of Queen's Bench.8 

Upon fi I ing they become orders of the court and in the case that they are not 

obeyed the remedies for breaches of court orders apply. These remedies are set 

out in the Rules of Court. Rule 109-(a) provides as follows: (quote from Rules of 

Court) Breaches of any other Board orders or decisions would amount to a breach 

of section 153(a) and (b) of the Act and thus an offense punishable on summary 

conviction in Provincial Court. Consent of the Minister of Labour however is 

required in this regard.9 Section 17 facilitates proof of Board orders in court 

proceedings. Section 17 reads as follows: 

17(1) An order that the Board makes may be issued on its behalf by the 
Chairman or a vice-chairman. 
(2) An order purporting to be signed by the Chairman or a vice-chairman on 
behalf of the Board shall be admitted in evidence as prima facie proof 
a. of the order, and 
b. that the persons signing the order were authorized to do so, 

without proof of the appointment or signature of the Chairman or vice-chairman. 

(3) A copy of an order, having endorsed thereon a certificate purporting to be 
signed by the secretary or a registrar of the Board stating that the copy is a 
true copy, shall be received in any court as prima facie proof of the order and 
its contents, without proof of the appointment or signature of the secretary or 

registrar. 

Summary of Board Roles and Jurisdiction. The Act gives the Board a diversity of 

jurisdiction and roles to fulfil!. For purposes of description and subsequent 
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analysis and evaluation, we have grouped these functions and have given labels to 

the various roles. 

1. Judicial Role and Interpreter of the Act. In a judicial role a body normally 

functions by determining facts and applying within a system a set of legal 

principles to arrive at a sanctional remedy. The hearing and determining of unfair 

labour practices would be examples of the exercise of a judicial role.10 lt should 

be noted that not all offenses under the Act are unfair labour practices. 

Accordingly, certain offenses such as participation in the legal work stoppages are 

still dealt with in the Provincial Court.11 The Board also has authority to issue 

cease and desist orders in illegal strikes and lockoutsY Such a remedial 

procedure was held valid by the Supreme Court of Canada in the Tomco case. 

The Supreme Court held the following: (quote from the Tomco case) 

Part of what might be termed as the judicial function of the Board is that 

provided by Section 21 which reads as follows: 

21 (1 )  When a difference exists between an employer or an employers' organization 

and a trade union concerning the application or operation of this Act, any of the 

parties to the difference may refer the differences to the Board. 

(2) On reference of a difference to the Board pursuant to subsection (1) the Board 

may, if it considers it desirable, cause an investigation to be made as to the 

facts and in the course of the investigation call the parties concerned before it 

for the purpose of effecting an agreement between the parties in relation to the 

difference. 

(3) If the Board is unable to effect an agreement between the parties, the Board 

may make recommendations as to what in its opinion ought to be done by the 

parties concerned. 

(4) If agreement between the parties is not effected, the Board may institute 

whatever action it considers necessary to ensure compliance with an enforcement 

of this Act. Finally, the Board's functions under section 8(2) might be viewed as 

judicial. Section 8(2) provides the following: 
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(2) The Board may decide for the purposes of this Act whether: 
a. a person is an employer; 
b. a person is an employee; 
c. an organization or association is an employers' organization; 
d. an organization of employees is a trade union; 
e. an employer has given an employers' organization authority to bargain 

collectively on his behalf or has revoked that authority; 
f. a collective agreement has been entered into; 
g. a person is bound by a collective agreement; 
h. a person is a party to a collective agreement; 
i. a collective agreement has been entered into on behalf of any person; 
j. a collective agreement is in effect; 
k. the parties to a dispute have settled the terms to be included in a 

collective agreement; 
I. a group of employees is a unit appropriate for collective bargaining; 
m. a person has applied for membership or has terminated his membership in a 

trade union; 
n. a person is a member in good standing of a trade union; 
o. a person is included in or excluded from a unit; 
p. an employer is affected by the registration certificate of a registered 

employers' organization; 
and the Board's decision is final and binding. 

2. Certification and Registration - Determiner of the Negotiating Structure. 
Initially the purported negotiating structure is determined by a bargaining agent 
when it applies for certification under section 34(1) in respect of a unit which it 
considers appropriate for collective bargaining. Subsequently, however, this unit 
determination becomes a matter for the Board in its inquiry into whether the unit 
is "an appropriate unit for collective bargaining"Y In this process the Board may 
under section 37(2) direct the following: 

(2)1n any inquiry under subsection (1), the Board may 

(a} include or exclude employees from the unit that is claimed by the trade 
union to be appropriate for collective bargaining, 

(b) alter or amend the description of the unit that is claimed by the trade 
union to be appropriate for collective bargaining. 

Thus the Board in the certification process determines the initial bargaining 

structure. The parties, however, subsequently by negotiation and without 

concurrence of the Board can enlarge the unit and hence the bargaining structure. 

In short, they can contract out of the Board's unit determination. In addition, 

multi-party bargaining can be initiated by the parties but it is primarily on a 

voluntary basis with no Board control or sanctions. The exception is in 

construction where the concept of a registered employers' organization has been 

introduced. 

Under its reconsideration powers, the Board has on occasion streamlined the 

bargaining structure as for example in the Chemcell case. However, because of 

limited jurisdiction such restructuring has not been frequent nor often possible. 
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3. Administrator. This role envisages a variety of functions which might not 

otherwise fit under the more specific role definitions. Under the current legislation 

this role would specifically include three distinct functions. First, by virtue of the 

model arbitration provisions in The Technical Institute's Act, Section 36, the Board 

is authorized to appoint the sole arbitrators for grievance arbitration in respect of 

collective agreements coming under the Act.D Second, section 8(3) of The Labour 

Relations Act provides the following: 

In addition to the matters specified or refereed to in subsections (1} and (2), 
the Board has a l l  necessary jurisdiction and power to perform any duties 
assigned to it by the Lieutenant Governor in Council. 

We are not aware of any specific functions assigned to the Board by the 

Lieutentant Governor in Counci l. Finally, section 123 provides the following: 

123 When a difference has been submitted to an arbitrator, arbitration board or 
other body and one of the parties to the difference complains to the Board 
that the arbitrator, arbitration board or other body has failed to render an 
award within a reasonable time, the Board may, after consulting with the 
parties and the arbitrator, arbitration board or other body, 
(a)issue whatever directive it considers necessary in the circumstances to ensure 
that an award wil l  be rendered in the matter without further undue delay, or 
(b)appoint a new arbitrator, arbitration board or other body to in the place of 
the arbitrator, arbitration board or other body complained against. 

Constitutions of unions and employers' organizations are filed with the Board. 

Rights of Employees - Unfair Labour Practices Rights of employees under the Act 

might be placed in three basic categories. 

1. Right of an employee to join a trade union and participate in collective 

activity, with a corresponding duty on the employer not to interfere with this 

right. 

2. Right of an employee not to join a trade union with a corresponding duty on 

the part of the union not to interfere with this right. 

3. Right of an emp loyee to join a particular trade union with a corresponding 

duty on the union to admit the emp loyee into membership. 

We wi l l  e xamine the first two categories of rights in this part of the chapter and 

the third in the part of this chapter dealing with trade unions and individual 
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employees. 

As Against an Employer. Historically, there was no duty cast on the employer not 

to interfere with an employee's right to be a member of a trade union and 

participate in its collective activities. Thus there was no law against an employer 

for refusing to hire or for dismissing an individual simply because he was a 

trade unionist. In addition, the collective activities of trade unions were viewed 

both as criminal conspiracies and unlawful restraints of trade. 

In due course, unlawfulness of collective action was removed from the law and 

with the passage of labour relations legislation after the Second World War, a 

positive duty was imposed on employers not to interfere in an employee's trade 

union activities. In Alberta, until 1960, the administration of this duty was in the 

hands of Provincial Courts but has subsequently fallen with the jurisdiction of the 

Board. 

The employees' rights are set out in Section 32(1) and provides as follows: 

An employee has the right 

(a) to be a member of a trade union and to participate in its lawful activities, 
and 

(b} to bargain collectively with his employer through a bargaining agent. 

The confidentiality of membership is in part addressed in section 24 which 

provides: 

The Board is not required to divulge any information as to whether a person 
is or is not a member of a trade union or has or has not applied for 
membership in a trade union. 

The corresponding duty on employers is provided by section 137(3) which in part 

read as follows: 

"(a){i} is a member of a trade union or an applicant for membership in a trade 
union. 

(b) impose any condition in a contract of employment that restrains, or has the 
effect of restraining, an employee from exercising any right conferred on him 
by this Act. 

(d) seek by intimidation, threat of dismissal or any other kind of threat, by the 
imposition of a pecuniary or other penalty or by any other means, to compel 
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a person to refrain from becoming or to cease to be a member, officer or 
representative of a trade union. 

An interference with the employees' right to trade unionism may be carried out 

not only with the "stick approach" for which section 137(3} is designed, but might 

also be carried out with a "carrot approach". In this regard, the following excerpt 

from the Jolly Green Giant case is illustrative: (insert quote from case} 

To overcome the possible use of the "carrot approach" the Act attempts to 

freeze working conditions at the time of certification and in this regard section 

136(1} provides the following: 

136(1} If a trade union has made an application for certification, no employer 
affected by the application shall, except in accordance with an established 
custom or practice of the employer or with the consent of the trade union or 
in accordance with a collective agreement in effect with respect to the 
employees in the unit affected by the application, alter the rates of pay, any 
term or condition of employment or any right or privilege of any of those 
employees during the time between the date of the application and 
a. the date of its refusal, or 
b. 30 days after the date of certification. 

Violations of section 137{3} are processed before the Board. The complainant 

makes a complaint in writing to the Board under section 141(1}. Upon receiving the 

complaint the Board serves notice of the complaint on the respondent.14 The Board 

may also appoint an officer to attempt to resolve the disputeY If no settlement 

is reached the Board may then inquire into the dispute.H In this regard, statutory 

deference to arbitration is accorded under section 142(4) which provides the 

following: 

The Board may refuse to inquire into any complaint in respect of a matter 
that, in the opinion of the Board, could be referred by the complainant to an 
arbitrator, arbitration board or other body pursuant to a collective agreement. 

The inquiry under section 142(3) proceeds in accordance with the Board's usual 

hearing procedures and as outlined earlier. If the complaint is without merit the 

Board may reject the complaint at any timeY If the Board finds the complaint 

valid then it may under section 142(5} do as follows: 

(5)When the Board is satisfied after an inquiry that an employer, employers' 
organization, employee, trade union or other person has failed to comply with 
section 71, 136, 137, 138 or 140 or any provision of those sections, the Board 
may rectify the act in respect of which the complaint is made and without 
restricting the generality of the foregoing 
a. shall issue a directive to the employer, employers' organization, employee, 
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trade union or other person concerned to cease doing the act in respect of 
which the complaint was made; 

b. may in the same or a subsequent directive require the employer, employers' 
organization, employee, trade union or other person 
1) to reinstate any employee suspended or discharged contrary to those 

sections; 
2) to pay to any employee or former employee suspended or discharged 

contrary to those sections compensation not exceeding a sum that, in the 
opinion of the Board, would have been paid by the employer to the 
employee, together with a sum not exceeding the amount of interest paid 
by the employee on money borrowed to support himself and his family 
during the time he was so suspended or discharged; 

3) to reinstate or admit a person as a member of a trade union; 
4) to rescind any disciplinary action or pecuniary or other penalty taken or 

imposed contrary to those sections; 
5} to pay to a person compensation not exceeding a sum that, in the 

opinion of the Board, is equivalent to the pecuniary or other penalty 
imposed on a person contrary to those sections; 

6) to pay to an employee in respect of a failure to comply with section 
137 compensation not exceeding a sum that, in the opinion of the Board, 
is equivalent to the remuneration that would have been paid to the 
employee by the employer if the employer had complied with that 
section; 

c. may, notwithstanding anything in this Act, 
1} certify or refuse to certify a trade union as bargaining agent for a unit 

of employees; 
2} revoke or refuse the certification of a bargaining agent; 
3) revoke or refuse to revoke the rights of a bargaining agent voluntarily 

recognized; 
4) register or refuse to register an employers' organization as an agent for 

collective bargaining on behalf of employers in a trade jurisdiction and 
territory in the construction industry; 

5) cancel or refuse to cancel the registration certificate of a registered 
employers' organization. 

The most common unfair labour practice conduct on the part of an employer is 

the discharge of an employee. The Board has to determine whether an employee 

was dicharged for his support of a trade union which is an unfair labour practice 

or whether he was discharged for some other valid reason such as lack of work, 

insubordination, incompetence, or other grounds. In this regard section 143 

specifically provides: 

Nothing in this Act detracts from or interferes with the right of an employer 
to suspend, transfer, lay off or discharge employees for proper and sufficient 
cause. 

The Canadair case decided by the Supreme Court sets out the Board's approach in 

such a case. (Insert quote from case) 

In the event a Board order is not complied with it may be filed with the Court 

of Queen's Bench for enforcement purposes.18 The difficulty of enforcement against 

a recalcitrant employer is exemplified by the B.C. decision in the Kidd Brothers 



22 

case. ( Insert quote) 

As Against a Union. An employee may choose not to belong to or be 

represented by a union. The Act protects this right. Thus section 138(e) provides 

for the following: 

Use coercion or intimidation of any kind with respect to any employee with a 
view to encouraging or discouraging membership or activity in or for a trade 
union. 

There seem to be few reported cases in this area. Canadian Fabricated Products 

Ltd., an Ontario Board decision, is, however, illustrative of the interpretation to be 

placed on their statute. There the Labour Relations Board held: (insert from case) 

The procedures and remedies available under section 142 have previously been 

considered. 

lt should be observed, however, that an employee's rights not to be a union 

member or a member of a particular union are circumscribed by the certification 

process itself which is based on the democratic principle of majority rule. 

Rights of Employers - Unfair Labour Practices. Rights of employers under the Act 

might be placed under five categories. 

1. The right to be non-union except after due process under the Act with a 

corresponding duty on the union not to interfere with this right. 

2. The right to voluntarily recognize for collective bargaining purposes a trade 

union representing employees. 

3. The right to join an employers' association and participate in collective activity 

with a corresponding duty on the union(s) not to interfere with this right. 

4. Right of the employer not to join an employers' organization with a 

corresponding duty on the part of an employers' organization and possibly 

trade union not to interfere with this right. 

5. Right of an employer to join a particular employers' organization with a 

corresponding duty on the employers' organization to admit the employer into 

membership. 
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We shall examine the first four types of rights in this part of the chapter and 

the fifth right under the heading of Employers' 

Employers. 1. 

Organization and Individual 

The Right to be Non-Union - Subject Only to the Act. This right is specifically 

set out in section 138(a) which provides that: . 

138 No trade union and no person acting on behalf of a trade union shall 

(a) Seek to compel an employer or employers' organization to bargain 
collectively with the trade union if the trade union is not the bargaining 
agent for a unit of employees that includes employees of the employer. 

Other provisions of the Act buttress this general intent. Section 39(2} provides the 

following: 

A trade union shall not be certified as a bargaining agent if, in the opinion 
of the Board, application for membership or membership in the trade union 
directly resulted from picketing of the place of employment of the 
employees affected or elsewhere. 

In the Radio Shack case the Ontario Board refused to certify where prior to the 

application the union attempted to obtain recognition through picketing. Finally, 

section 83(2) provides the following: 

Any collective agreement entered into between an employer or an 
employers' organization and a trade union as a result of the employer's 
recognition of the trade union as a bargaining agent may be declared by the 
Board to be void when in its opinion the recognition resulted from picketing 
of the place of employment of the employees affected or elsewhere. 

2. Right of Voluntary Recognition of a Trade Union. Section 32(3) of the Act 

provides the following: 

Subject to this Act, an employer has the right to voluntarily bargain 
collectively with a bargaining agent acting on behalf of his employees or a 
unit of them. 

We presume this right of voluntary recognition comes into play if the employer 

bona fide believes that the union in fact represents a majority of his employees 

in an appropriate unit. Otherwise, employee rights of democratic free choice could 

be greatly undermined. lt is to be noted in this regard that collective agreements 

with employer dominated unions are voidable. Section 83(1} provides the following: 

83(1} Any collective agreement entered into between an employer, or an 



24 

employers' organization and a trade union that is not a certified bargaining 
agent may be declared by the Board to be void when in its opinion the 
administration, management or policy of the trade union is 

a. dominated by an employer, or 
b. influenced by an employer so that the trade union's fitness to represent 

employees for the purpose of collective bargaining is impaired. 

3. Right to Join Employers' Organization. Section 32(2) specifically grants this 

right. Section 138(c) provides that "(n)o trade union and no person acting on 

behalf of a trade union shall participate in or interfere with the formation or 

administration of an employers' organization." 

4. 

Right to Abstain from Membership in an Employers' Organization. No specific 

provisions appear to provide the employer with this right. In any case, 

whatever the right might be the ordinary law would apply. In any event, such 

a right is circumscribed by the provisions of the Act dealing with registration 

of employers' organizations. We will examine the registration concept later in 

this chapter. Moreover, section 138(c) presumably applies to trade union 

participation in or interference with the employer's decision not to join an 

employer's association. 

Trade Unions. In this part of the report we examine the nature of a trade union 

from a legal point of view under the Act. The Act in section 1(1)(w) defines a 

trade union as follows: 

"Trade union" means an organization of employees that has a written 
constitution, rules or by-laws and has as one of its objects the regulation of 
relations between employers and employees. 

Section 1{1)(b) defines a "bargaining agent" as: 

"bargaining agent" means a trade union acting on behalf of employees in 
collective bargaining or as a party to a collective agreement with an employer 
or employers' organization, whether or not the bargaining agent is a certified 
bargaining agent. 

Trade unions are variously organized and structured. There may be some unions 

or employees' associations whose sole membership may be the employees of one 

establishment or plant. The gamut can run to very large international organizations 

which for administrative purposes are further divided into divisions, regions, 
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districts, and finally along "local lines". The term trade union might be applied to 

the international organization or to one of its constituent parts, such as the local 

which might in addition to the "union constitution" have a local constitution or 

by-law. 

The definitions in the Act reqiures "an organization of employees" and as such 

an organization of "locals" or "districts" might not be a union for purposes of 

the Act. lt is on this basis that the Board generally views the "local" union 

which is composed of individual members as a trade union for certification 

purposes. lt must be an organization with a written constitution. In fact, such a 

constitution must be filed with the Board pursuant to section 23(1) of the Act. 

One of the objects of the organization must be the regulation of relations 

between employers and employees. Finally, it must be an organization; that is, 

have proper officers elected pursuant to the constitution. In fact, the names of 

officials must be filed with the Board including the names of those persons who 

have signing authority in respect of the execution of a collective agreement as 

called for in section 23 of the Act. Other than as given in the definition section 

of the Act there do not appear to be any other statutory requirements. The whole 

possible areas of union democracy and disqualification of officers for criminal 

activities seem to be left to the discretion of the membership. lt is to be noted 

that under the new Act the concept of a "proper bargaining agent" is no longer 

applicable. There may be some discretionary power in the Board under section 

37(1)(c) in that in a certification application the Board is entitled to inquire into 

"any other question that is, in the opinion of the Board, material in considering 

the application." However, the ability of the Board to inquire further may in fact 

be very limited. (See the Supreme Court of Canada case re the communist officer 

of a union.) 

At common law unions are unincorporated associations. As such they cannot sue 

or be sued. Actions by or against officers or trustees of union funds, and certain 

representative forms of action might be permitted. Legal status difficulties were 
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further compounded by the fact that at common law at least for some purposes 

unions were viewed as being in illegal restraint of trade. These historical 

difficulties are eliminated at least for purposes under the Act by section 25 of 

the Act which provides the following: 

(1) For the purposes of this Act a trade union is capable of 
a. prosecuting and being prosecuted, and 
b. suing and being sued. 

(2)A trade union and its acts shall not be deemed to be unlawful by reason 
only that one or more of its objects or purposes are in restraint of trade. 

Section 78 specifically provides for union security provisions in collective 

agreements. This section reads as follows: 

Nothing in this Act prevents a trade union from continuing an existing 
collective agreement or entering into a new collective agreement with an 
employer or employers' organization whereby all the employees or any unit of 
employees of the employer or employers' organization are required to be 
members of a trade union. 

We will examine this provision further in our review of Union 

Relationships. Section 27 permits a union checkoff provision. lt reads: 

Employer 

27(1) An employer may authorize his employer in writing to deduct from wages 
due to him an amount payable by that employee to a trade union for 
a. union dues, and 
b. initiation fees not exceeding an amount equivalent to one month's union 

dues. 

(2)The employer shall, from wages due to the employee, make the payments 
authorized by the employee, and the authorization 
a. is effective only for the amount or the percentage of the wages specified 

therein, and 
b. continues in force for at least three months and thereafter until revoked in 

writing by the employee. 

(3)The employer shall by the 15th day of each month remit to the trade union 
named in the authorization 
a. the dues deducted for the preceding month, and 
b. a written statement of the name of the employee for whom the deduction 

was made and of the amount or percentage of the employee's wages of 
each deduction 

until the authorization is revoked in writing by the employee and the revocation 
delivered to the employer. 

(4) On receipt of a revocation of an authorization to deduct union dues, the 
employer shall immediately give a copy of the revocation to the trade union 
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concerned. 

The Union and Individual Employees. Does an individual have the right to become 

a member of a trade union? At common law the answer was a no. The position 

under the Act may be different. Firstly, section 32(1)(a) seems to grant such a 

right. lt is not clear, however, whether the section is to be read as giving such a 

right against employers or also as against a specific union. The Jurek case seems 

to recognize such a right only against employers. The Flint case seems to give it 

also against unions. In any event whether there is such a right it is now clear 

that membership rules are not to be applied in a discriminatory fashion. Section 

138(g} of the Act provides: 

Expel or suspend a person from membership in the trade union or deny 
membership in the trade union to a person by applying to him in a 
discriminatory manner the membership rules of the trade union. 

This section might imply that there is no right as such to become a member of 

a particular union; otherwise, why would one have the section? For example, a 

union might decide that it will not admit any new members for five years. An 

applicant would be hard-pressed to show discrimination if he was not admitted to 

membership. 

Once a person becomes a member then it becomes somewhat more difficult to 

expel him at common law. His position is improved by the Act. Thus section 

138(g), previously quoted above, applies to prevent discrimination. In addition, 

section 138(h) provides the following: 

138 No trade union and no person acting on behalf of a trade union shall 

(h) Take disciplinary action against or impose any form of penalty on a person 
by applying to him in a discriminatory manner the standards of discipline of 
the trade union. 

lt should be observed at this point that other than the prohibition against 

discrimination and provisions against imposing discipline for obeying the law or 

the collective agreement the Act does not specifically control the substantive 

charges on which a member may be disciplined. As far as procedural protection 

is concerned, section 26 provides the following: 
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26 No trade union sha l l  expel or suspend any of its members or take 
disciplinary action against or impose any form of penalty on any person for 
any reason other than a fai lure to pay the periodic dues, assessments and 
initiation fees uniform ly required to be paid by a l l  members of the trade union 
as a condition of acquiring or retaining membership in the trade union, unless 
that person has been 
a. served personal ly or by double registered mail with specific charges in 

writing. 
b. given a reasonable time to prepare his defence. 
c. afforded a ful l  and fair hearing, including the right to be represented by 

counsel ,  and 
d. found gui lty of the charge or charges, and if a monetary penalty is 

imposed, fails to pay it after having been given a reasonable time to do 
so. 

In the Giovanzzo case the Court of Appeal in interpreting the foregoing section 

noted the fo l lowing: (quote from the case) 

An interpretation of section 26 might suggest that the safeguards are not 

applicab le for discipline where it is imposed for a failure to pay union dues. 

The next question that arises in this context is if a l l  steps are duly taken by the 

union and the member is expel led, what is his position as it relates to his job 

rights if the applicable col lective agreement provides for a c losed or union shop. 

In this regard section 78, which as a lready been quoted above, must be reviewed 

as wel l  as section 137(3)(a)(ii), and 138(f) which provide for the fol lowing: 

137(3) No employer or employer's organization and no person acting on behalf 
of an employer or employers' organization sha l l  
a. refuse to employ or continue to employ any person or discriminate against 

any person in regard to employment or any term or condition of 
employment because the person 

(i) Has been expel led or suspended from membership in a trade union for a 
reason other than a fai lure to pay the periodic dues, assessments and 
initiation fees uniformly required to be paid by a l l  members of the trade 
union as a condition of acquiring or retaining membership in the trade union. 

138 No trade union or person acting on behalf of a trade union sha l l  

(f) require an employer to terminate the employment of an employee because 
he has been expel led or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments and initiation 
fees uniform ly required to be paid by a l l  members of the trade union as a 
condition of acquiring or retaining membership in the trade union. 

In the Evergreen case the Board held the fol lowing: (Quote from the Evergreen 

case). The Supreme Court of Canada agreed with this result and holding. 

The union holds a duty of fair representation to !!.!. members in a unit that it 
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represents whether or not they are members of their union. This duty exists 

particularly at at least one point in t ime. At the t ime of negotiating a collective 

agreement it may exist impliedly at law, although recent amendments to The 

Labour Relat ions Act may have rendered its application at this t ime nugatory. lt 

defin itely is operative at the t ime of process ing an employee gr ievance. The duty 

existed impliedly by operat ion of law at both points in t ime. W ith regards to 

agreement administration, it now has received statutory sanction and is included in 

the unfair labour pract ice provisions. Thus, section 138( i) (as amended) provides for 

the following: 

138 No trade union and no person acting on behalf of a trade union shall 

( i )  deny an employee or former employee who is or was with in the bargaining 
unit the r ight to be fa irly represented by the trade union with respect to his 
r ights under the collect ive agreement. 

The union's position at the t ime of bargaining set out in the Lollipop case where 

the following is stated: (Quote from case). The position on grievances and 

arbitrat ion matters was stated in the I Won't Work union case. lt concluded that: 

(Quote from case) 

Further protection is afforded the non-union member in section 28 of the Act. lt 

provides the following: 

If a trade union issues a temporary card, document or other permit to a 
person who is not a member of the trade union, the dues or fees charged by 
the trade union, the dues or fees charged by the trade union for the temporary 
card, document or other perm it for each month shall not exceed an amount 
equivalent to the dues or fees payable by a member of the trade union for 
the same period. 

Interest ingly enough, there are no statutory provisions governing the use of the 

hir ing hall, a device which is util ized extensively in the construction industry. 

Employers' Organizations. In th is part of th is chapter we exam ine the nature of an 

employers' organization from a legal point of v iew under the Act. Employers' 

organizations may be variously organized and structured part icularly from a voting 

r ights point of v iew. W ith unions, there is generally one vote available to each 

member. lt is d ifficult to structure a one vote per employer and be equitable 
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under all the circumstances. An examination of the by -laws in some cases 

incorporating documents under The Alberta Societies Act reveals that a variety of 

approaches is in fact used. The Act, surprisingly, contains little in the way of 

legal requirements or guidance in the establishment of employers' organizations. 

Section 1(1)(m) provides the following: 

"employers' organization" means an organization of employers acting on behalf 
of an employer or employers, having as one of its objects the regulation of 
relations between employers and employees, whether or not the employers' 
organization is a registered employers' organization. 

lt appears that an employers' organization might not even need a constitution in 

writing! "Organization" is still needed however and this might imply a writing 

requirement and officers elected pursuant to a constitution. An employers' 

organization need not file its constitution nor a list of officers with the Board 

unless it intends to apply to the Board to become a registered employers' 

organization (Section 29). By section 30 an employer's organization, whether 

registered or not, is capable of prosecution being prosecuted, suing, and being 

sued. lt might be observed that there is no provision in the Act comparable to 

section 25(2) which applies to unions and which excludes employer associations 

from unlawfulness due to possible restraint of trade. 

Employers' Organizations - Individual Employers. Does an employer have the right 

to become a member of an employers' organization? At common law the answer 

would be a no. Section 32(2)(a) may in fact change the law if it is read to apply 

not only to the right to membership but also to a right against an employers' 

organization to deny membership. lt should be noted that there are no equivalent 

provisions similar to section 138(g) and (h), regarding discriminatory 

intra-organizational denial of membership or disciplinary action, which would apply 

to an employers' organization. Once an employer is a member of a registered 

employers' organization some protection to discipline is afforded by section 31 

which reads as follows: 

31 No registered employers' organization shall expel or suspend any of its 
members or take disciplinary action against or impose any form of penalty on 
any person for any reason other than a failure to pay the periodic dues, 
assessments and initiation fees uniformly required to be paid by all members 
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acquiring or 
unless that 

a. served personally or by double registered mail with specific charges in 
writing, 

b. given a reasonable time to prepare his defence, 
c. afforded a full and fair hearing, including the right to be represented by 

counsel, and 
d. found guilty of the charge or charges, and if a monetary penalty is 

imposed, fails to pay it after having been given a reasonable time to do 
so. 

lt should be observed that no statutory duty of fair representation is imposed 

upon an employers' organization. 

The Establishment and Termination of Collective Bargaining Rights by a Union. The 

acquisition of bargaining rights by the union gives rise to distinct but related 

concepts. First, the union is recognized as the exclusive bargaining agent for the 

unit of employees. By virtue of this exclusive recognition concept, the employer 

cannot lawfully negotiate with individual employees or with some other trade 

union in respect of employees in the unit. Second, both the union and the 

employer become subject to the duty to bargain in good faith. These concepts 

are forced through the unfair labour practice provisions of the Act. Section 

137(3){f} provides the following: 

137(3} No employer or employers' organization and no person acting on behalf 
of an employer or employers' organization shall 

(f) bargain collectively for the purpose of entering into a collective agreement, 
or enter into a collective agreement with a trade union in respect of a 
bargaining unit if another trade union is the bargaining agent for that unit. 

Section 138(a) and (b) provides for the following: 
138 No trade union and no person acting on behalf of a trade union shall 
a. seek to compel an employer or employers' organization to bargain 

collectively with the trade union if the trade union is not the bargaining 
agent for a unit of employees that includes employees of the employer. 

b. bargain collectively or enter into a collective agreement with an employer or 
employers' organization in respect of a unit, if that trade union or person 
knows, or in the opinion of the Board ought to know, that another trade 
union is the bargaining agent for that unit of employees; 

Section 139 of the Act provides the following: 

139 No employer, employers' organization or bargaining agent and no authorized 
representative acting on behalf of any of them, after having served or having 
been served with a notice to commence collective bargaining pursuant to 
section 73 or the provisions of a collective agreement, shall refuse 
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a. to meet and commence to bargain collectively in good faith, or 
b. to make every reasonable effort to enter into a collective agreement. 

Finally, section 142{6) reads as follows: 

{6) When the Board is satisfied after an enquiry that an employer, employers' 
organization, bargaining agent or authorized representative of any of them is 
failing or has failed to comply with section 139, the Board 
a. shall issue a directive directing the employer, employers' organization, 

bargaining agent or authorized representative concerned to bargain in good 
faith and made every reasonable effort to enter into a collective agreement, 
and 

b. may prescribe the procedure or conditions under which collective bargaining 
is to take place. 

Bargaining rights may be acquired by the union through voluntary recognition by 

the employer through entering into a collective agreement with the union. 

Thereupon by operation of section 73{2) of the Act the union can require the 

employer to bargain for a renewal of the collective agreement. The process can 

repeat itself ad infinitum. 

The union can also acquire bargaining rights through the process of certification. 

Assuming there are no bars to the application, and we shall return to consider 

the various possible bars to an application, section 34(1) provides for the 

following: 

A trade union that claims to have been selected by 
in a unit that the trade union considers appropriate 
may apply to the Board to be certified as the 
employees in the unit. 

Section 34(2) then provides: 

a majority of employees 
for collective bargaining 

bargaining agent of the 

(2) An application under subsection (1) shall be supported by evidence that a 
majority of the employees in the unit by 
a. membership in good standing in the trade union, 
b. having applied for membership in the trade union and having paid on their 

own behalf a sum of not less than $2 not longer than 90 days before the 
date the application for certification was made, or 

c. indicating in writing their selection of the trade union to be the bargaining 
agent on their behalf, 

or by any combination thereof, have selected the trade union to be a 
bargaining agent on their behalf. 

lt should be noted that the application for membership under section 34(2)(b) must 

not be older than 90 days. Accordingly, a 90 day limit is in a sense imposed by 

the Act on organizational activities. Sections 37 and 38 of the statute provide: 
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37(1)0n receipt of an application by a trade union for certification as a 
bargaining agent, the Board shall inquire into 
a. whether the unit of employees is an appropriate unit for collective 

bargaining; 
b. whether the trade union has been selected by a majority of the employees 

in the unit; 
c. any other question that is, in the opinion of the Board, material in 

considering the application. 

(2) In any inquiry under subsection (1), the Board may 
a. include or exclude employees from the unit that is claimed by the trade 

union to be appropriate for collective bargaining, 
b. alter or amend the description of the unit that is claimed by the trade 

union to be appropriate for collective bargaining, and 
c. do any other things it considers appropriate. 

38(1} The Board shall complete its inquiries into and consideration of an 
application for certification as soon as possible. 

(2} When the Board is satisfied that the unit on behalf of which the trade union 
is applying for certification is an appropriate unit for collective bargaining, 

a. it shall further satisfy itself that a majority of the employees in the unit by 
(i} membership in good standing in the trade union, or 
(ii} having applied for membership in the trade union and having paid on 
their own behalf a sum of not less than $2 not longer than 90 days before 
the date the application for certification was made, 
or both, have selected the trade union to be a bargaining agent on their 
behalf, or 

b. if a majority of the employees in the unit have indicated in writing their 
selection of the trade union as the bargaining agent on their behalf or in 
any other case that the Board considers advisable, it shall further satisfy 
itself that a majority of those employees in the unit on the date the 
application for certification was made, or or any other date or dates fixed 
by the Board, who voted at a vote conducted by the Board, voted for the 
trade union to be the bargaining agent on their behalf, 

and thereupon the Board shall certify the trade union to be the bargaining agent 
of the employees. 

(3) When a trade union is certified under subsection (2} as a bargaining agent, the 
certificate issued by the Board shall 

a. name the certified bargaining agent, 
b. name the employer in respect of which the trade union is certified as 

bargaining agent, and 
c. describe the unit in respect of which the trade union is certified as a 

bargaining agent. 

Accordingly, in a certification application the Board must first determine whether 

the unit applied for is appropriate for collective bargaining. The Act defines the 

unit as "any group of employees of an employer". In this regard it does leave 

the power to the Board to include and exclude emplyees, as well as to alter or 

amend the description of the unit. The Act defines a "unit" as "any group of 

employees of an employer". Thus it is possible to have craft units, plant units, 

multi-plant units of the same employer, geographic units as in the construction 
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industry, and specific location units such as in transportation. 

The determination of the appropriate unit is one of the most important Board 

functions as employers, unions, and employees rights are all fundamentally 

affected. A.W.E. Carrothers in Collective Bargaining Law in Canada states at p. 

234: ( Insert quote from Carrothers) A study was done of unit determination by the 

Alberta Board by AI Kennedy. The conclusions should be noted. 

Once the Board is satisfied that the unit is appropriate, it then must satisfy itself 

that the union has majority support. The Board, based on the evidence of support 

and any questions surrounding it, may certify outright, refuse the application, or 

call for a certification vote. In cases where a vote is not called the support 

determination is made as of the date of the application. In this regard, section 36 

of the Act provides the following: 

A person may be deemed by the Board to be an employee for the purposes 
of this Act from the date an application for the certification of a bargaining 
agent is made and until it is disposed of, if he was an employee immediately 
before the date the application was made. 

Where the Board has doubt in support of the evidence of majority support 

afforded by membership cards and membership applications, as for instance when 

persons who sign the applications subsequently sign petitions opposing the union, 

the Board might call for a vote. A voters list would be established as of a 

particular date, which could be after the date of application. The majority would 

be determined on the basis of actual votes cast not on the basis of those who 

were eligible to vote. Where the Board is satisfied of majority support it would 

certify and issue a certificate which names the union and employer and describes 

the unit. The immediate effect of the certification is provided in Section 40. lt 

reads as follows: 

40(1) When a trade union becomes a certified bargaining agent, it 
a. has exclusive authority to bargain collectively on behalf of the employees in 

the unit for which it is certified and to bind them by a collective 
agreement, and 

b. immediately replaces any other bargaining agent of employees in the unit 
for which it is certified. 
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(2) When a trade union becomes a certified bargaining agent of employees in a 
unit, the certification of any trade union previously certified as the bargaining 
agent for any employees in the unit is revoked to the extent that the 
certification relates to those employees. 

(3) When a trade union becomes a certified bargaining agent of employees in a 
unit and if at the time of certification a collective agreement is in force 
respecting those employees, the trade union 
a. becomes a party to the collective agreement in place of the bargaining 

agent that was a party to the collective agreement in respect of the 
employees in the unit, and 

b. may, insofar as the collective agreement applies to the employees and 
notwithstanding anything contained in the collective agreement, terminate the 
agreement at any time by giving the employer at least 2 months' notice in 
writing. 

In order to create a certain degree of stability in the certification process and 

prevent possible abuse of the process, the Act provides for a number of bars to 

certification application. First, unless the Board consents, no trade union may 

apply for certification until at least 60 days after it has filed its constitution 

pursuant to section 23(1)(a) of the Act. Second, no application can be made during 

the first 10 months of another trade union's certificate in respect of any of the 

employees covered by such certificate (section 34). This period is intended to 

provide the time required for any court proceedings involving the original 

certification (section 34(3)(c)). Third, no application may be made if an existing 

collective agreement applies in the unit except (a) at any time in the last 2 

months of the term of such an agreement, or (b) in the 11th and 12th month of 

the second or any subsequent year of the term of such agreement {section 

34(3)(d), and (e)). Extensions of collective agreement as such do not act as bars 

(section 80(3)). Fourth, unless the Board consents, no application can be made if a 

strike or lockout is in effect (section 34{4)). Fifth, unless the Board consents, 

where an application is refused the same or substantially the same application 

cannot be made until after the expiration of 90 days from the date of the 

refusal (section 49). Finally, the courts have sanctioned Board decisions to refuse 

an application because the workforce in the unit would substantially expand in the 

near future. The "expanding workforce" bar was approved by the Supreme Court 

of Canada in the Noranda case. (Quote from the Noranda case.) 

In those situations where recognition was granted voluntarily, bargaining rights 

may be terminated by application under section 45 of the Act. Such an 
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application may be made by employees, but not by the employer. The Board may 

issue a declaration that the bargaining agent is no longer entitled to bargain 

collectively if 

a. a majority of the employees no longer wish the bargaining agent (section 

46(1)(a)}, 

b. there have been no employees in the unit for a period of at least three 

years (section 46(2)(b)(i)}, or 

c. the bargaining agent has abandoned its bargaining rights (section 46(2)(b}(ii). 

Where the bargaining agent was certified bargaining rights may be lost through 

revocation of the certification. The application may be made by the certified 

bargaining agent or by employees in the unit (section 42(1)). lt may also be made 

by an employer but only if collective bargaining has not taken place during the 

past 3 years (section 42(3)). The Board must revoke the certificate if a majority 

of the employees no longer desire the bargaining agent (section 43(1)(a)}. lt may 

revoke the certificate if there have been no employees in the unit for at least 3 

years or the bargaining agent has abandoned its bargaining rights (section 43{1)(b)). 

lt should be observed that the bar to an application for certification generally 

applies to applications for revocations of voluntarily recognized bargaining rights 

or certifications {see sections 45(20), 45{3), 42{2), 42(4) and 49). Finally, power is 

given to the Board on notice to revoke rights if the bargaining agent or employer 

on receipt of such notice do not object within 60 days (sections 45 and 47). 

Where bargaining rights are lost the bargaining agent ceases to have the right of 

exclusive representation and any existing collective agreement becomes void 

(sections 43(2) and 46(2)). 

The Estab lishment and Termination of Col lective Bargaining Rights - Employers' 

Organizations. Non-registered employers' organizations bargain only on behalf of 

employers who have granted to the organization authority to do so. The status of 

representation is set out in section 75 which provides the following: 

75(1) When an employers' organization that is not a registered employers' 
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organization serves notice to commence collective bargaining, the notice must 
also contain or be accompanied by 
a. a list of the names and addresses of the employers on whose behalf the 

employers' organization is authorized to bargain collectively, 
b. a copy of each authorization given by the employers, and 
c. a list of the names and addresses of the persons designated as its 

bargaining committee. 

(2)When an employers' 
organization receives a 
within 1 0  days after the 
bargaining agent the lists 

organization that is not a registered employers' 
notice to commence collective bargaining, it shall, 
day on which it receives the notice, serve on the 

and authorizations referred to in subsection (1). 

(3) A copy of the lists and authorizations served under subsection (1) or (2) 
must be filed with the Director. 

(4) Upon service of the lists and authorizations in accordance with subsection 
(1) or (2), as the case may be, the employers' organization shall be deemed to 
be bargaining collectively for all the employers who are named in the list and 
who gave their authorization. 

(5) An employer may be added to the list of employers on whose behalf the 
employers' organization is deemed to be bargaining collectively if 
a. the bargaining agent and the employers' organization agree to add the 

employer to the list, and 
b. an authorization of the employer is served under subsection (1) or (2), as the 

case may be. 
(6)An authorization under this section may be given by a director or other official 
of the employer and thereupon that authorization shall be deemed to be the 
authorization of the employer. 

(7) When an employer has authorized an employers' organization that is not a 
registered employers' organization to bargain collectively on his behalf, the 
authorization may not be revoked until 

a. a collective agreement has been entered into between the employers' 
organization and the bargaining agent, or 

b. a strike or lockout commences in accordance with this Act, 
whichever first occurs. 

lt should be noted that if bargaining leads to a strike or lockout, an employer 

immediately has the right to revoke an authorization and bargain collectively with 

the union. However, until such a revocation is made, the union has to bargain 

with the employers' organization and the duty of good faith bargaining applies to 

both. Where an employers' organization is involved votes on strikes and lockouts 

must be conducted of all employers within the organization and their employees. 

Decisions are made on the basis of a simple majority of those actually voting 

(section 88). The Act provides for registration of employers' organizations but 

only in the construction industry. The operative differences between an 

unregistered and a registered employers' organization under the Alberta Act are as 
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follows. First, the registered employers' organization is an exclusive bargaining 

agent. In this regard, section 54 provides: 

54(1) On the issuance of a registration certificate the employers' organization 
named therein becomes a registered employers' organization and has exclusive 
authority to bargain collectively with the trade union named in the registration 
certificate on behalf of 
a. all employers engaged in the territory and trade jurisdiction in the 

construction industry set out in the registration certificate with whom the 
trade union has established or subsequently establishes the right of collective 
bargaining, and 

b. any other employer engaged in the construction industry who is party to an 
agreement, notwithstanding anything in that agreement, which provides that he 
shall comply with any of the terms of a collective agreement entered into 
by the trade union in respect of work in the territory and trade jurisdiction 
set out in the registration certificate. 

(2) When a registered employers' organization bargains collectively with a trade 
union, it shall be deemed to be bargaining collectively on behalf of all of the 
employers specified or referred to in subsection (1), with whom the trade union 
retains the right to bargain collectively. 

Thus employers who may not wish to be registered are forced into being 

represented and employers may not get out of the organization unless the 

registration is cancelled. Second, employers cannot make any individual collective 

agreements with a union until after 60 days of a strike or lockout (section 58(1) 

and sections 108 and 109). Finally, any individual collective agreement that may 

have been made becomes void upon a collective agreement being entered into 

between the union and the registered employers' organization (section 110(2)). 

Applications for registration are processed in somewhat of a similar manner to 

that of a certification application. Section 51(1) of the Act provides the following: 

51(1) An employers' organization may apply to the Board to be registered as 
the agent for collective bargaining on behalf of all employers in a territory 
and trade jurisdiction in the construction industry in respect of whom a trade 
union has established the right of collective bargaining when the employers' 
organization claims to have a majority of the employers as members. 

Section 50(1) provides that in sections 51 to 61 the term "trade union" includes 

two or more trade unions having a common trade jurisdiction. Sections 52 and 53 

provide the following: 

52(1) On receipt of an application for registration by an employers' organization, 
the Board shall inquire into 
a. whether the application is timely, taking into consideration any seasonal 

factors affecting the work relating to the trade jurisdiction described in the 
application; 

b. if applicable, whether 2 or more trade unions have a common trade 
juri sd i cti on; 
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c. whether the employers' organization has as members the majority of the 
employers in the territory and trade jurisdiction described in the application 
with whom the trade union has established the right of collective bargaining; 

d. the trade jurisdiction for which the employers' organization should be 
registered; 

e. the territory for which the employers' organization should be registered; 
f. whether the work relating to the trade jurisdiction described in the 

application in whole or in part is part of the construction industry; 
g. any other matter that is, in the opinion of the Board, material to the 

application. 

(2) For the purpose of determining whether a majority of employers engaged in 
the territory and trade jurisdiction described in the application in the 
construction industry in respect of whom a trade union has established the 
right of collective bargaining are members of the employers' organization 
applying for registration, the Board may fix a period of time during which any 
employer so engaged shall be deemed to be an employer for the purposes of 
the application. 

(3) In any inquiry under subsection (1}, the Board may 
a. determine which employers come within or should be excluded from the 

territory or trade jurisdiction; 
b. alter or amend the territory or trade jurisdiction; 
c. do any other things it considers appropriate. 

53(1} When the Board is satisfied that an employers' organization should be 
registered as the agent for collective bargaining on behalf of all employers in 
a territory and trade jurisdiction in the construction industry in respect of 
whom a trade union has establised the right of collective bargaining, the Board 
shall issue a registration certificate to the employers' organization. 

(2) The registration certificate shall state: 
a. the name of the registered employers' organization; 
b. the name of the trade union with which the registered employers' 

organization may bargain collectively; 
c. the trade jurisdiction in respect of which the registered employers' 

organization and a trade union may bargain collectively, and 
d. the territory to which the registration certificate applies. 

(3} When 2 or more trade unions are named in a registration certificate, this 
Act applies to the trade unions with respect to the settlement of disputes, 
strikes or lockouts as if they were a single trade union. 

Registrations have posed considerable definitional problems particularly in defining 

trade jurisdictions. lt should be noted that exclusive bargaining authority applies 

not only to the original employers involved in the application but also to 

employers in the trade jurisdiction with whom the union subsequently acquires 

bargaining rights and to employers who incorporate the master agreement into 

their collective agreement by reference (section 54). 

An application for registration is subject to various bars to application. First, the 
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employers' organization must file its constitution at least 60 days prior to the 

date of the application (section 50(2)}. Second, no application may be made during 

the period when the majority of employers and the trade union named in the 

application are bargaining collectively (section 51(2)(a)}. Third, no application may 

be made in the 6 -month period preceding the 90 days prior to the end of the 

term of the collective agreement between the trade union and the majority of the 

employers named in the application (section 51(2)(b)). Fourth, unless Board consent 

is given no application may be made if a strike or lockout is in effect (section 

59(3)). 

Registration of employers' organizations may be cancelled on application to the 

Board. Such an application may be made at any time during the last 2 months of 

a collective agreement. or if no collective agreement has been entered into, after 

10 months of the date of registration or upon notice to commence bargaining, 

whichever is the latter (section 59(2)). A registration shall be cancelled if a 

majority of employers no longer wish the organization to represent them (section 

60(2)(a)}. The registration certificate may be cancelled if 

a. there have been no employees affected by the registration certificate 

engaged in the territory and trade jurisdiction for a period of at least 3 

years or 

b. the majority of employers affected by the registration certificate have not 

employed employees in the territory and trade jurisdiction for a period of at 

least 3 years (section 60(2)(b)). 

Section 60(3) considers the effects of the cancellation of a registration certificate. 

lt reads as follows: 

60(3) When a registration certificate is cancelled under subsection (2), 
a. the trade union retains all rights of collective bargaining existing in respect 

of the individual employers in respect of whom is has established the right 
of collective bargaining. 

b. any collective agreement in effect between the trade union and the 
registered employers' organization continues to be binding on 

(i) every employer who was bound by the collective agreement at the time 
of cancellation of the registration certificate, and 

(ii) the trade union and every employee bound by the collective agreement, 
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C HAPTER V 

THE ALBERTA LABOUR RELATI O NS SYSTEM AND 

LAB OUR RELATI ONS LAW: EVALUATION AND ISSUES 

The term l ab o ur - m anagement re l at ions app l i e s  to that s e g ment of the i ndustr i a l  

r e l at i ons system whi ch d e a l s  w i th the u n i o n ized s e ctor o f  the economy. A s  noted 

i n  Chapter I ,  the i nteract i o n  pro cess b etwee n  u n i ons and m anag e m e nt i s  

i ns t i tuti on a l ized a s  e v i denced b y  i d enti f i ab l e  p art i c i p ants and the ir  goa ls  a s  we l l  

as e stab l i shed processes of i nteract i on many of wh i c h  are c ircum s cr i b e d  b y  the 

l aw. In th i s  C ha pter of the report, we eva l u ate the system as wel l  a s  i d ent ify 

what we b e l i eve to b e  the centra l  i ssues i n  i ts functi o n i n g  and i n  i ts  l aw. We 

have before u s  the bas ic  quest i o n: Hav i ng regard to p urposes and obj ect ives,  how 

effect i v e  i s  the system of l ab o ur r e l at i ons and l ab our r e l at i ons l aw in A l b erta? 

We rea l ize that there are no accepted cri ter i a  f or the appra i s a l  of the o v er a l l  
7o 

system as i t  tends to b e  c o mp l e x, dynam i c, a n d  e xh i b i t  var i at i o n s  i n  the way i t  
1 

o p erates i n  the pub l ic and the pri v ate sectors. The pri m ary p art i c i pants i n  the 

l ab o ur-m anagement r e l at i onsh i p  are m anageme nt, u n i ons, and government. Therefore, 

to e v a l uate the process one has to e xa m i n e  a n d  k ee p  i n  m i n d  the s tructure, 

p h i l o s o p h i es, and funct i o n s  of the respect ive p art i c i pants and the g o a l s  they bri ng 

to the I abour - m anagement re l at i onsh i p. F urther m ore, effect i veness i n  the 

l ab o ur - m anagement r e l at ionsh i p  must a l s o  b e  appra i s e d  w i th respect to i ts 

i ns t i tut i o n a l  i nteract i o n  w i th the g en era l s o c i ety. Our e v a l uat i o n  i s  drawn fro m  a n  

a n a l y s i s  of the effecti veness of t h e  i nst itut i o n a l  fra m ework a n d  i ts  v a l i d i ty. 

INST I TUTIONAL FRAMEWORK AND ITS V I A B I L I TY 

I n  Cha pters I, 11, I l l ,  and IV we re v i ewed and descr i b e d  the e l em e nts c o m pr i s i ng 

the inst ituti ona l  fra m ework of the A l b erta l abour-management relat ions syste m 

w i th i n  a spec i fied  fram ework for a n a l y s i s. O ur e v a l uat i on of the v iab i l i ty of th i s  

i ns t i tut i ona l  framework adopts the same approach. We wi l l  focus o n  t h e  

part i c ipants with goa l s  who i nteract i n  a g i v e n  conte xt a n d  with i n  processes and 
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a fra mework of the l aw, i n  order to set  wages, h ours and work i ng condi t i ons i n  

a c o l l ect ive agreement and a system f or its a d m i n i strat ion .  However, un l i k e  o ur 

e ar l i er rev i ew we offer c o m m e nts o n l y  o n  those e l e m ents w i th i n  the fra mework 

that to us requ ire e v a lu at i o n  a n d  present i ss u e s  i n  contemporary l abour re l at i ons .  

I n  a d d i t i on, t h i s  chapter is  u s e d  to argue the case i n  support of . the s p e c i f i c  

r e c o m mendat i ons s et o u t  i n  Chapter V I .  The s e l ect ive a p proach u s e d  i n  t h i s  

chapter i s  c arr i ed i nto o ur reco m mendat i o n s  s et out i n  Chapter V I .  P art i c i p ants' 

ro l es w i l l  be pre'ed f irst, f o l l owed in order by g o a l s  and processes.  

PART I C I P ANTS 

E mp l oyees.  A n u m b er of e m p l oyees seem to f ind the ms e l ves i nv o l v e d  in  

e m p l oy ment re l at i o n s h i ps i n  wh i ch they d o  not fu l l y  apprec i ate the ir r ights at l aw 

a n d  s o m et i m es even their r ig hts under the co l l e ct i v e  agr e e me nt. I n  a d d i ti on, they 

m ay not f u l ly u ndersta n d  the subt let ies  or c o m p l e xi t i es of such th i ngs as 

agree m e nt a d m i n i strat ion  or agreem ent n egot i at i ons.  Th i s  l ack of understandi ng 

shrouds the ir  p art i c i p a t i o n  i n  the l ab o ur - m an a g e ment r e l a t i o n s h i p  and m ay b e  

ref l ected i n  such t h i ngs a s  representati on, rat i f i c at i o n, a n d  work stoppage votes.  

Some e m p l oyees are s e l f i sh, th i n k i n g  pri m ar i l y  in terms of what the system or 

the e m p l oyer can d o  f or them .  The p ur s u i t  of econo m i c  s e l f - i nterest, however, i s  

a b u i l d i n g  b l ock of o ur cap i ta l i st i c  system and becomes ref l e cted i n  o ur 

i ns t i tut i on s  i n c l u d i ng the l ab o ur - management re l at i o n s h i p. However, there are 

e m p l oyees s e e m  to possess i ns at i ab l e  appet ites .  

Many t imes i n it i a l  demands p l aced o n  the b arga i n i ng tab l e  have b e e n  s o  h i gh that 

the y  s i m p l y  can not be m et. A d m itted l y, s o m e  of th i s  stems fro m  p ostur i n g  a n d  

fear of sett l i n g  for l ess than might otherw i s e  h a v e  been achieved.  However, when 

asked to e xerc i s e  s e l f -restr a i nt many e m p l oy e es s i m p l y  hav e  refused to do so.  

Att i tudes l i k e  s e l f i shness and l ac k  of restra i nt can under m i ne,E) or d i srupt 

the negot i a t i n g  process wh i ch i nv o l ves concess i o n ary behav i o ur( 
e

:m p l oyees 

p o s s es s i ng such tra its may not m o d ify them i n  p art due to l ack of \p o s ure to 

::> 
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p o i nts of v i ew o r  d ata c ontrary to the i r  v i ews. Under these c i rcumstances,  i t  i s  

the ro l e  o f  th i rd  p a rt i e s ,  the econo m i c  s ancti on,  o r  b oth to attem pt t o  reduce or 

e l i m i nate i m p e d i m ents to a sett l e ment such as unrea l i st i c  expectati on s  or i ncorrect 

p e rcept i on s  of the other s i de's out lo ok.  

Every g e nerat i o n  seems to th i n k  and s a y  that  e m p l oyees have b e c o m e  m ore 

" m i l i tant" than work e rs of p ast generat i o n s .  l t  i s  argued that they have a poorer 

att i tude towards work and, in part i c u l ar, l ack p r i d e  in the i r  craftmanshi p .  lt  i s  s a i d  

that they a r e  n o t  c o m m itted t o  t h e  n o t i o n  of a f u l l day's work f o r  a fu l l  d ay's 

pay. The s e  a tt itudes are sa i d  to be h e l d  by the youngest generat i o n  of workers.  

Another o ft - c i te d  f eature of today's e m p loyees,  as products of a n  aff l u e nt age,  i s  

that they are m ore concerned with i ncreas i ng the i r  l e i su re t i m e  a n d  l e i sure t i m e  

act i v i t ies  than w i th the i r  j o b s .  Th i s  att i tude i s  encapsul e d  i n  the t e e  -sh i rt sayin g, 

"Your l e i s ure i s  your  p l easure." 

E m p l oyee att i tu d e s  and characte r i st ics  such as a l ack of understa n d i n g, s e l f ishness,  

i nsat iab l e  appet ites, l ack of c o m m i t m e nt to the j ob, and the p u rs u i t  of  econo m i c  

s e l f- i nterest are, i n  our  o p i n i on,  l arge l y  ref l ec t i o ns o f  the l arger s o c i ety a s  wel l  

as i ts strengths, i l l nesses,  and shortc o m i ngs.  I n  other words, s o c i ety' s  va l ues and 

att i tudes are brought i nto the work p l ac e  by workers. D omest i c  p ro b l e m s, for 

i nstance, often affect workp l ac e  behav i our .  S in c e  the i ncept ion of the i n dustr i a l  

revo l ut i on,  ch i l d l abour  l aws, a n d  c o m p u l s ory u n i vers a l  educat i on. s o c i ety h a s  b e e n  
/ 

faced w i th the d i l e m m a  of i ncreas i n g l y  i ntegrati ng more educated workers i nto 

workp l aces i nvo l v i ng repet it ive m echanized product ion processes.  

Workp l ace i ssues l i k e  occupat iona l  hea l th and s af ety and the e ros i on of 

e m p l oyees'  job secur i ty through the i ntroductio n  of techno l o g i ca l  c hange have b e en 

i s sues dur i ng the last two centur ies a n d  i n d e ed are age - o l d  issues .  But, i n  the 

face of h i gher  l ev e l s  of e ducati onal atta i n m ent and greate r  overa l l aff l u e nce,  there 

has been a s h i ft i n  the e mphas i s  p laced on work p lace i ssues .  In other words, the 

fact that trade u n i o ns have been ab l e  to ach i eve i m p ro v e me nts in the "bread a n d  

butter" i t e m s  i n c l u d i ng wages and fr inge  benef its as we l l  as h ours a n d  certa i n  
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work ing c o n d i t i o ns has enabl ed trade-un i ons and the e m p l oyees who b e l o n g  to 

them to focus s o m ewhat greater attent ion  o n  i ssues d ea l i n g  w i th occupat i o n a l  

h e a l t h  a n d  s af ety i n  p art i cu l ar and t h e  q ua l i ty o f  work i ng l ife  i n  gener a l .  

Emp l oy e e� have ach ieved g a i ns i n  these areas not o n l y  at the b arg a i n i n g  tab l e  L� 

but a l s o  through statutory changes.  The re l at i v e l y  new and rev i s e d  l eg i s l at i o n  i n  

such areas a pp l i es t o  both u n i o n ized a n d  non-un i o n ized emp l oyees. 

I n  s u m m ary, we have observed that s o c i eta l  att i tudes,  i s sues and concerns are the 

source of m any, i f  not a l l  of the i ssues and concerns associ ated w i th e m p loyees 

as p art i c i p ants in  l abour r e l at i ons .  The mandate of t h i s  proj e ct i s  not to change 

soc i ety b ut to reco m mend changes for i mprov i ng the genera l  qua l i ty of the l ab our 

re l at i ons system. I n  v i ew of o ur mandate, we suggest that gre ater att en t i o n  be 

p a i d  to educat ing e m p l oyees o n  the l ab o ur r e l at i o n s  system and h ow it  

i nterre l ates w i th our s o c i a l ,  p o l i t i c a l ,  and econo m i c  system s .  We s e e  e ducat i on� 1"1 

respons i b l e  d e m o crat ic  d e c i s i o n  m ak i n g  as b e ing an i mp ortant area to focus o n, 

s i nce the system i s  b u i l t  upon and pro m otes such dec i s i o n  m ak i ng .  

B efore l ea v i n g  t h e  e v a l u at i o n  of e m p loyees i n  the s y s t e m  we w i s h  to s peak to 

the fact that(��der c urrent statutes c erta i n  p ersons m ay not be " e m p l oyees" 

with i n  the m ea n i ng of the l ab o ur r e l at i o n s  system or otherwi s e  are not  ab le  to 

p art i c i p ate in  the system .  O ur concern is  w i th p ersons e m p loyed o n  f ar m s  and 

ranches, in  d o m est ic  work, p ersons i n  the pre fes s i o ns, a n d  dependent con tractors.  

At one t i m e  the fam i ly farm a n d  fam i l y - o perated e nt erpri ses were the c h i ef 

means for produc i n g  agr i cu ltural  pro ducts. As a c o n s equence of rura l-urban 

m i grati on, i mproved product i o n  m ethods, the l arger capita l  requ irem ents f or f arm i ng 

and ranch i ng, and other factors we have witnessed a d e c l i n e  of the f a m i l y farm 

c:nd fam i ly -run enterprises in the agr icu ltura l  and hort i c ultura l  s ectors. In s o m e  

cases,  product ion acti v i t i e s  i n  t h e  s ectors are carr i e d  o u t  by l arge corporat i o ns 

with many e m p loyees and whos e  organizat ion and m a n a g e ment pract ices c l o s e l y  

rese m b l e  the ir  counterparts i n  the n o n-agr i c u l tura l  i ndustr i a l  wor l d .  Today students 

of a gr i cu ltur a l  s c ience ar e taLight the m ethods and tech n o l o g y  of " a gr i  -bus iness" 
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at o u r  u n i vers it i es a n d  c o l l eges.  Although they may work under work i n g  c ondi t i ons 

s i m i l ar t o  un i o n ized e m p l oyees, e m p l oyees in c erta i n  p a rts o f  the agri c u ltura l  and 

horticu ltura l  i ndustr i e s  are d e n i e d  access under current l e g i s lat ion  to the . l ab ou r  

r e l at i ons system and i ts method for  esta b l i sh ing wages, h ours, a n d  work i n g  

cond i t i o n s .  D o m est ic  e m p l oy ees, �:> are not p e r m i tted to form a n d  j o i n  '- ·� 
u n i o n s  o r  to part i c i p ate i n  agree m ent negot iat ions and a d m i n i strat i o n  even though 

� 
man y  of the i r  f e l l ow workers are p e r m i tted to engage i n  these act i v i t i es .  Ne i ther 

group o f  e m p l oyees can engage i n  these act i v i t i es because they are s p e c i f i ca l ly 

exc l u d e d  from the app l i cat ion of the c u rrent LRA by reason of sect ions 2{2}(e) 

and�· J�.[tHfferent i a l  treat m e nt of e m p l oyees i s  n o t  u n ique to l abour 

re l at i o n s  statutes but a l s o  o ccurs under  The Work m e n s' C o mpen s at i o n  Act, The 

Occupat i o n a l  Hea l th a n d  Safety Act, a n d  The Employment Standards Act. l t  i s  

noteworthy that the s a m e  two groups o f  e m p l oyee s, farm and ranch e m p l oyees 

and d o mest ic  e m p l oyees, are c o v ered b y  certa i n  pro v i s i ons of The Empl oym ent 

Stan dards Act. There is an h i stor i c a l  e xp l anat ion for th i s  incons i stency b etween 

The Empl oyme nt Stan dards Act and the LRA. Former ly, both e m p l oy m en t  standards 

and l ab ou r  re lat ions were e�raced in and a d m i n i stered under The A l be rta Labour 
. ��r 

Act, 1973. When the l atter Act erisin� was..-� enacted, i t  e x c l u d e d  from its 
" �-

coverage farm and ranch e m p l oyees a s  we l l  a s  persons who were �rt}g ers of """�,�� "" 
the m e d i ca l, dental, arch ite ctura l,  e n g i n ee r i ng, o r  l eg a l  profess i o n  because it was 

b e l i e v e d  the fair e m p l oy ment standards p ro v i s ions  of the Act sho u l d  not a p p l y  to 

these groups of e m p l o yees.  The A l be rta Labour Act, 1973 was s p l i t  i n  1980 

between e m p l oy ment standards and l ab o ur r e l at i o n s  resu l t ing  i n  The E mp l oyment 

Standards Act and the LRA. The d ef i n i t i o n  of e m p l o y e e  and app l i cat i o n  of The 

A l b e rta Labour Act, 1973 was c arr ied o v er i nto the LRA but not � i nto 

The Empl oy ment Stan dards Act. lt s h o uld be noted that a l th ough many e m p l oyees 

e nj oy the r ight to form, j o i n, and p a rt i c i p ate i n  tra de u n i ons and the i r  l awfu l  

act i v i t i es, o n l y  s l i ght ly  above o ne -quarter o f  a l l  non - agr icu ltural  e m p l oyees have 

c h o s e n  t o  d o  so.  Moreover, trad e  u n i o n  p e n etrati o n  i nto some industr i e s  i s  we l l  

b e l ow ten percent. I n  o rd e r  to e l i m i nate statutory i n c o n s i stenc i es and to p e(m_;.it 

.51 
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a l l  e m p l oyees the freedom whether o r  not  a trade u n i on s ho u l d  

represent them i n  the i r  .employment re lat ionsh ips  w i th the i r  e m p l o y ers, we b e l i ev e  
a�vl' � 

that the LRA s ho u l d  a p p l y  to farm and ranch e m p l oyees,  a&> well a s  d o me st i c  
�� 

e m p l oyees, and that the def in i t i o n  of e m p l oyee i n  the in the LRA i nc lu d e  � 

#ran- exclacle a p e rs on who i s  a m ember o f  the m e d i ca l ,  d enta l ,  arch itectural  , 

eng ineer ing, or l e g a l  profess i on qua l i f i e d  to pract i ce under the l aws of A l berta 

and e m p l oyed i n  h i s  profess i ona l  capacity.  

Labour re lat ions statutes prom ote agre e m ent negot i a t i o n  and a d m in i strat i on r i g hts.  

S o m e  e m p l oyers p l ac e  s e e m ing l y  independent c ontractors in a p o s i t i on o f  

d e p e n d ing o n  them for work. S om e t i m e s  these s o  - c al l e d  d e p endent c ontractors 

work s i de -by - s i d e  with wage - earn ing e m p l oy e e:c'"--under the s a m e  work ing 

c o n d i t i ons, and with the i r  rem unerat i on sca l e s  based o n  those o f  wage - e arn ing 

e m p l oyees.  D e p endent contractors current l y  are not i nc l uded under the d ef i n i t i o n  of 

" e m p l oyee" in the LRA and, therefore, are den i ed the oppo rtun i ty o f  h a v i n g  a 

tra d e  u n i on represent them i n  agreem ent negot i ati ons and a d m i n i strat i o n  i f  they 

w i s h. There is a l e g a l  s ay i n g  t o  the effect that the d i sti nct i on d rawn i s  a 

d i st inct i on without a d i fference.  I n  our  o p in i on, t h i s  observat i o n  a pp l i es to the 

current d i st inct i on that dependent c ontractors are n ot e m p l oyees but rather are 

i nd ep endent c ontractors. The art if i c i a l ity of thi s  d i st inct i on, i n  a dd i t i on to the 

p r i n c i p l e s  of free d o m  of choi ce and s e l f - determ inat i on,  l ea d  us to the conc l u s i on 

that the def in it i on o f  e m p l oyee s h o u l d  encompass d ependent c ontractors. 

' 
Tra d e  Uni ons. A p erenni a l  i ss u e  f a c i n g  trade un i ons has been the m e m bers ab i l i ty 

to e xerc i se the i r  freedom of cho i ce and the degree o f  dem ocracy w ithin l abour  

organ izati ons. W ith regard/ to free d o m  of choice,  an area of c once rn is  that  there 

b e  c o m pet ition as to the trade un i on that w i ! l  represent emp l oyees in the i r  

l ab our - m anage m ent re l at i onsh i p s .  In terms o f  un i on democracy, c oncern i s  

expressed over  restr i ct i ons on m e m bershi p  i n  l abour  organ izat i ons, o v er the 

concept of c l o s e d  m embers h i p ,  and over atte mpts by l abour organizati ons to 

reg u l ate the s up p l y  of l abour. There a l s o  i s  concern about the continued e xerc i se 
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o f  d e m o crat ic  prin c i p l es in trade uni ons. Th i s  inc l ud e s  such th ings a s  e m p l o y ees' 

ab i l i t i e s  to exer c i s e  the fre e d o m  and r ights accor d e d  them as m e mb ers  of s o c i ety 

a s  we l l  as of l ab o ur organ izat i ons, interna l m anag e m ent and d i s c i p l ine  within the 

tra d e  un i on, resp ons i b i l it i es of trad e  uni ons at l aw, f inan c i a l  accountab i l i ty of 

l ab o ur organ izations p art i c u l ar l y  with regards to f inan c i a l  d i s c l o s ure, and the 

m anagement of h e a lth and wel f are  s c h e m es as wel l  as p ens i on funds. In a d d i t i on, 

general publ i c  d i s c us s i on s o m et i m e s  f ocuses on the qua l i ty and e xp ert i s e  of un i on 

l e ad ers h i p  and the tra in ing of p ersons in the org an izati on. The 

nat i onal- internat i ona l  c o m p o s i t i on of the trade un i on m o v em ent in A l b erta and the 

rest of Canada tra d i t i ona l ly has b een an i ssue confront ing s o c i ety. 

In order to d e a l  w ith such i ssues and concerns, we c ons i der i t  i mp ortant to 

e xa m ine the nature, f eatures and functi oning o f  l ab o ur organ izat i ons.  Trade uni ons 

are c onstitut i ona l ly b a s e d  insti tut i ons. Indeed, they are required at l aw to have a 

wr i tt en const i tuti on pri or to app l i ca t i on f or c ert i f i ca t i on. Trad e  uni on c onst itut i ons 

and by - l aws typ i ca l ly s et out pro v i s i ons such as the e lected p o s i t i ons within the 

org an izati on, as we l l  as the p owers, dut ies  and resp ons i b i l it i e s  f or o ff i c i a l s  f i l l ing 

those p o s i t i ons; e l ect i on procedures and often s tr i k e  v ote or rat i f i cat i on vote 

procedure; m e mbers' r ights and o b l i gat i ons; and an intern a l  a p p e a l  procedure  f or 

d e a l ing with intra - un i on d i s c i p l inary m atters. � 4p ortant substant i v e  and 

pro c e d ur a l  r ights are s p e l l ed o ut in trade uni on c onsti tut ions and by-l aws. With in 

th is  constitut i on a l  fra mework, the e l ected off i c i a l s  g overn 

estab l is h  its p o l i c i es and o vers e e  the processes of 

negot i ating l abour a gree m ents and a d m in i stering the m .  

the l ab o ur organ ization, 
/0/; 

a ch i e v ing recogn i t i on, 
/1 (The fact that trade un i on off i c i a l s  are e l ected by a const i tuency c o m pr is ing the 

� .  m e m b ers of the un i on m e ans that the trade uni on is a representa t i v e  democracy, 

m uch l i ke cre d i t  un i ons, g overnments, corporat i ons, c l ubs and s o c i eti es. Trade 

un i on democracy, however, appears to u s  to b e  m ore v ibrant and m ore respons i v e  

to i ts  constituency than corporate d e m ocracy i n  p art i c u l ar. We s e e  a t  l east two 

reasons for th i s .  F irst, corporate d e m o cracy i s  b a s e d  on v oting pr inc i p l e s  whi ch 
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d i ff e( c o n s i derab l y  fro m the o n e  person-one v ote precept o f  u n i o n  e l e ct i ons .  

O n l y  s o m e  shareho l ders, custo m ar i l y  common s hare h o l ders, typ i ca l l y  can vote and 

the i r  v otes are determ i ne d  b y  the number of s hares they own.  Moreover, p roxy 

v o t i ng s o m et i m es o c curs in the e l ect i on of c o rporate o ff i c i a l s  b ut not w i th 

respect t o  e l ected u n i o n  o ff i c i a l s .  Second,  trade u n i o n  p r o c edures frequent ly 

i nv o l v e  p l e b i s c i t e�f the const ituency i n  the form of str ike v otes and rat i f i cat ion  

votes .  S e l dom,  i f  ever, have m e m oranda o f  agreem ent b e e n  s ubjected t o  

ratif i cat i o n  v otes b y  a corporat i o n's v o t i n g  stockh o l ders.  Th i s  i s  not to say that 

"takeover b i ds" and "shareho l d e r  revolts" do n ot occur with i n  corporat i o ns and 

m ay focus at l east p a rt i a l l y  o n  the l abour sett l e ment. The key p o i nt here is  that 

our s o c ie ty i n  p a rt is structured on the fundamental  b u i l d i n g  b l ock of 

representat i v e  d e mo crat i c  i nst i tut i o ns, of whi ch trade un i on s  are an e xa m p l e. 

l t  i s  p o ss i b l e  to have trade u n i o n s  which are c o nst i tut i o na l l y  b as e d  b ut who s e  

act i v i t i e s  cannot b e  character ized a s  b e i n g  d e mocrat i c  i n  a ctua l i ty.  Two such 

-� are the N az i  Party, wh i ch d o m i nated trade un ion m ov em ent estab l i shed 

i n  Germany dur ing  the  1930's and funct i o n e d  i nto the  m i d  �.' a n d  the 

-=MarHist lial'liRist trad e  u n i o n s  i n  most East European c ountr i es. The l atter 

funct i o n_. l arge l y  as C o m mu n i st Party organs and genera l l y  -WQ.fe- a i m e d  at 

boost ing  product i v i ty w i thout n e c e ssar i l y  s e e k i!lg i mprovements i n  wages, hours 

and work i n g  c o n d i t i ons whi ch i s  a m ajor object ive  of N orth A m er ican and m any 

other  Free Wor l d  trad e  u n i o ns .  I n  pract ice ,  N o rth Amer ican a n d  A l b erta trad e  

u n i o ns,  a n d  the i r  counterparts i n  other F r e e  W o r l d  n at i o n s ,  genera l l y  e x h i b i t  

d e mocrat ic  behav i o u r  i n  t h e  s e n s e  that i n d i v i du a l s  c a n  f r e e l y  e xpress the i r  

o p i n i ons,  v ote i n  e l ect i on s  a n d  p art i c ipate i n  the other l awfu l  act i v i t i es o f  l abour  

organizat i o n s .  -::::> 

FiO'lto'over.,. �s i s  not to say that A l berta trade u n i o ns m ay n ot succumb to 

anti  -de m o crat i c  pract i ces such a s  i nterna l  d i s c i p l i ne of m em b e rs which d e n i e s  

natura l  justi c e  o r  t o  cert a i n  E3 such a s  m a n ip u l a t i o n  o f  t h e  organ izat i on 

...$tackios its f"AetieAiAS 7 t o  the m e m bers'  best i nterests a n d  i n  favour of 
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the e l ected o ff i c i a l s. H owever, e l ected representati v e s  i n  any d e mo crati c inst i tut i on 

may cover u p  the i r  a ct i v i t ies  o r  m ay p u rsue strateg i e s  a n d  tact i cs whi c h  are 

d e s i gned to keep the m s e l ves in  power but whi ch d o  not s erve the i nterests o f  

the i r  const ituenc i es v ery we l l . O l ig arch i c  d e c i s i o n-ma k i ng often m ay characterize 

such i nst i tuti-Ons, p a rt i c u l ar l y  as they grow substant i a l l y. We sha l l  return b e l ow to 

i s sues l i ke i ntern a l  d i s c i p l i n e  and focus for  n ow o n  the i ss u e  o f  the p o ss i b l e  

d ivergence b etween m embers' and e l ected o ff i c i a l s '  i n terests. l t  i s  a p h en o me n o n  

that confronts, i n  o u r  v i ew, any representat i v e  d e m o crat ic i nst itut i o n. 

To us, one of the m ajor d i l emmas fac i ng any representat i v e  d e m ocracy l ike trad e  

u n i o ns i s  ap athy a m ongst the const ituency. Low turnouts a t  e l e ct i o ns often i s  o n e  

o f  the reasons that t h e  i nterests of e lected representat i v es may d e v i ate from 

those of the m em be rs they serve and that o l i garch i c  d e c i s i on-mak i n g  may take 

p l ace.  I n d i cat i v e  of the apathy w i th i n  l a b <;>u r  o rg a n iz at ions  i s  the 
. 

frequent ly � //� ·/ 
,t%t �p/� 'l&P�/�4' C�./-/ a/' ��<t?e--4:rZ ,t�e;F/� 

o bserved phenomenon that the �est turnopt ...a-to ur lion meetings typically-sonce � 
rat i f i cat i o n  v otes, str ike votes, or e l ect i on s  of off i c i a l s  short l y  after a tentati v e  

a greement has been turn e d  down o r  n arrowl y  a ccepte<) i'hat i s, ""'' • •a mFnx"""' 

�r whe n  tlte so callci!!l bread a n d  b utter i ssues o f  agre e ment 

negotiat ions are at stake and m e m b ers' p ocketbo ok s  w i l l  b e  d i rect ly affected.  

Convers e l y, i f  the trade un ion l eadersh i p  cont inue  t o  "de l i ver" o n  these "goods", 

then they m ay rema i n  i n  p ower even i f  they m a na g e  the organizat i o n's  i ntern a l  

aff a i rs i n  a h i g h -handed o r  o l i g arch i c  fash i o n. 

O n e  pro p o s a l  wh i ch often has been p ut forward i s  that u n i o n s  b e  requi re d  to run 

m u l t i p l e  s l ates during the e l ect i o n  of u n i o n  off i c i a l s. Another proposa l  is that 

there be a greater d egree of educat i o n  with res pect  t o  respons i b l e  p arti c ipat ion  i n  

d emocrat ic 

union�· elcetiel'l8 ar 1el vetes. Tlier e are et least two r easol!s�clr a p1 op� 

.:t=he {frst OAe is --t!nat a pathy tends to b e  a s o c i eta l  p ro b l e m, as argued above.  
I 

The other reason i s  that under our current l a b o u r  re l at i ons l aws e m p l oyees are 
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prov i d e d  with a fre e d o m  o f  cho i ce and p er i o d i c  opportu n i t i e s  to dec ide  which,  i f  

any, trad e  un ion can best represent the ir i nterests at  the n e g ot iat ing  tab l e  and i n  

agree m ent a dm i n i strat i on.  The c ert i f i cati o n  and decert i f i cati o n  processes are 

des igned to p er i o d i ca l l y  a l l ow workers to fre e l y  e xpress their  d e s ires as to whi ch 
t-i7. d/C" 

trade u n i o n  represents them, and � a l s o  d e s i gned to avo i d  or pre c lude forced 

recogni t i o n  and e m p l oyer - d o m i nated trade u n i ons .  

Juxtapo s e d  aga i nst the fact that trade u n i ons are c onst itut i o na l l y  g o v erned 

representat i v e  d e m o crat i c  organ izat i ons whi ch may e x h i b i t  o l i garch ic  d e c i s i o n  

mak i ng i s  t h e  fact that they a l s o  are protected associat i o ns .  Both c ertif i ed and 

v o l untar i l y  recognized trade u n ions rece i v e  e x c l u s i v e  bargai n i ng r i ghts. Th is  m eans 

that i n d i v i dual  m e m b ers of a barga i n i ng unit  cannot negot iate i n d i v i dual l y  with 

their e m p l oyer and that the trade u n i o n  i s  the ir agent f or effecting � labour 

agreements. The trad e  u n i on a l s o  p o l i ces the agre e ment a n d  has the exc l u s i v e  

r i ght t o  a dm i n i ster the agreement to which i t  a n d  n o t  t h e  i n d i v i dua l e m p l oyee i s  

a party, u n l e s s  t h e  trad e  u n i o n  c ontracts o ut o f  th i s  r i ght. G e n eral labour r e lat i on s  

statutes i n  Canada l i ke the A l b erta Labo ur Re lati o n s  A c t  requ ire that a 

gri e van c e - han d l i n g  m ec han i s m  b e  i n c l u d e d  i n  c o l l ect ive agr e e m e nts and pro v i d e  

o n e  through m o d e l  c lauses if  the agr e e m e nt i s  s i l ent &R " eert:si�:� aspestso ··� 

_grieva.rce lrartdling. The c o m p u l s ory i n c l u s i o n  o f  gr i evance han d l i ng mechan i s m s  i n  

c o l le ct i v e  agreements p l u s  the l egal recognit i on of ·�'*J:""'rt::F4!1 c¥4 / ��, 
those agreem e nts m eans tha� �ina=: .. fhe:t: trade uli i on s  

r i ghts i n  contract adm i n istrati on u n l ess o therw i s e  

parti e s  t o  

T h e  e x i stence o f  s u c h  e xc l us iv e  repre s e ntat i o nal  r ights m eans that trade u n i o n s  

face certa in e x pectat i o n s  and o b l i gat i on s  as we l l  as p o s s i b l e  str i ctures for 

d i sregarding or 
�J.u�� 

exp ectat i o n s  and ob l i gat i on s. Safeguard s  

-scti.QAIJ lie HnseF sia'l:utory lew-e.F at coa1.� d e p e n d i n g  upon the e x c l  

W ith regard/ to agree ment ad� i�j�
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The Labo ur R e lat i o ns Act (as a m ended) c urrently p laces u p o n  a trade u n i o n  the 

d uty o f  fair representat i o� a trad e  u n i o n  
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must not act in a discriminatory or capricious manner nor in bad faith. Recourse 
� �c 

is before the Labour Relations Board. � duty of fair representation first took 

effect in Alberta on March 1st, 1981, so there is not extensive case law on it in 

Alberta. � �sewhere in North America, the duty of fair representation 

normally will not apply to union agreement administration involving incompetence, 

laxity, negligence, or poor judgment on the part of the union representat�� Just-
as such agreement administration, 

they also may take place with regards to agreement negotiations. However, the 

avenue of recourse seems to be before the courts rather than the Labour 

Relations Board.1 The jurisprudence applying to agreement negotiations also seems 

to require flagrant actions or misrepresentations. In other words, it probably would 

not embrace most representational squabbles or issues internal to trade unions or 

employers' associations. Generally speaking, it is expected that court actions will 

be more costly than transactions before the Labour Relations Board. 

Trade uni.Q.llS. are protected in other ways a����· In particular they are protected 

against � unfair labour practices Ci'S perpetrated by the employer. These 

(Jif: f · . ,. �i!F. h' � . I d I d) f un atr practtces are l;'h""iiLFes w 'h restram or prec u e emp
t 
oyee;::. rom 

r!t?4y(r � -· iji"" <a ·� , Q q � 
exercising their lawful �rj;ptj# rt131:!m Tl•r,; =l.i!ll:i@UI fileletions At:ct-... swl( as tbc rjght tQ-

organize +!1• 'i;trt to participate in lawful union activities, te ri:!!At to bargain 
/ f · L ' � , n;m r ;;;t c 01 72?1.' 

����;'�� )�;j;*f�%'��a�A:JigR! � ����4 

�ndlmi mooshaAisrn. · 1 at · · �_e!.xt€nt 
· r -&./'� .�w,� 
�t );omer

(
-of'" t!=le� apply to employer and trade union alike. Examples include 

intimidation, coercion and bargaining in bad faith. 

Three important unfair labour practices pertain to internal disciplinary matters. One 

concerns the circumstances under which a trade union can compel an employer to 

dismiss a trade union member. Another covers the discriminatory application of 

trade union membership criteria to potential members. The other deals with the 

internal appeal mechanism as established under the union's constitution and 

by-laws. All three may be viewed as relating in differing degrees� to 
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union security clauses. 

Section 78 of The Labour Relations Act permits a trade union and an employer 

to negotiate a union security arrangement. The nature of such an arrangement is 

not restricted nor delimited at law and may include a closed or pre-entry shop, a 

union or post-entry shop, a Rand formula or agency shop, or an open shop. In 

addition, there is no statutory provision requiring a check -off mechanism. Butt��� cl 
section 27 of the Act deals with the degree to which and the length of time for 

which employee authorizations concerning the deduction of union dues and 

initiation fees are binding upon employers, trade unions, and employees. !t also 

establishes deadlines for the transfer of such funds from the employer to the 

trade union. 

In our view, the issue of union security arrangements is essentially a political 

one. Legislative assemblies and the Parliament traditionally have not placed 

restrictions on union security arrangements in Canada. By contrast, their 

counterparts in Great Britain and the United States have seen fit to do so. We 

suggest that this issue be left in the political arena. This presumes that 

politicians are fully aware of the possibilities of having artifically high wages due 

to restrictions of entry into certain trades or indeed into so -called self -regulated 

professions. In addition, we wish to point out that removal of the right to 

negotiate closed shops in particular amounts to "take-back" legislation which 

favours those employers who already have been signatory to such provisions in 

collective agreements. 

Section 137 (3){ii) of The Labour Relations Act creates an obligation upon the 

employer not to "refuse to employ or to continue to employ" any person 

because that person "has been expelled or suspended from membership in a trade 

union for a reason other than failure to pay the periodic dues, assessments and 

initiation fees uniformly required to be paid by all members of the trade union 

as a condition of acquiring or retaining membership in the trade union." � 

5ection 138 (f) prohibits trade unions from requiring an employer to terminate the 
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employment of an employee (except for failure to 
I 

pay union dues, etc. The 

Evergreen Services Ltd. decisior\,�79 CLLC 14, 195 

the finding by the� that a 
t:G 

and 80 CLLC 14, 225) suppo
. 
rted ·. / 

�t!/;t>t-e;;;z 
trade union had illegally � 

� the employe), fire two members of the bargaining unit for reasons other than 

failure to pay union dues. 

The project members support/ the view 

of a bargaining unit from dismissal for 

,-, 

/ 

that E�protects 
----·�__./ 

such things as exercising their 

#" 

members 

rights of 

free speech within the trade -union. From a trade union standpoint this may be 

viewed as being deleterious in terms of intra-union discipline. However, just as 

with the employer's right to free speech during an organizing campaign, there 

must be a balancing of interests. In this case, we urge that the line be drawn to 

favor the protection of individual�ercising their rights and freedoms within 

democratic and protected institutions like trade unions. For this reason and in 

order to preserve the viabil as democratic organizations, we 
--------�-----------

recommend retention in principle of of the Act which protect 
--����-�·��·��··���-����··�-

members from discriminatory expulsion unions. See for instance, 

section 138 (g), {h), {i), {j), (k), {I} and (m). 

Section 138 (g) of The Labour Relations Act, for indnce, requires that a trade 

union not "deny membership" in it "to a person by applying to him in a 

discriminatory manner the membership rules of the trade union." In addition, The 

Individual Rights Protection Act {R.S.A. 1980, Chap. I -2) in section 6 protects 

individuals from discrimination in hiring or continued employment on the basis of 

"the race, religion beliefs, colour, sex, physical characteristics, marital status, age, 

ancestory or place of origin of that person or of any other person". The 

provisions of the latter Act, as set forth in section one, have paramountcy over 

those in other statutes such Act. 
y 

..--- 5./?-/!"tv't.r[ 
Because trade union@ constitutionally based democratic institutions, The Labour 

Relations Act makes provisions in sectio:;.y/(21 for the exhaustion of internal 

appeal mechanisms in matters dealing wt� the discriminatory application of a 

£et 
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trade union's membership rules with regard/ to J expulsion or suspension of 

membership or denial of membership as set out in section 138 {g) and to other 

disciplinary action as set out in section 138 {h). � ihould the Labour 

Relations Board deem either that "the action or circumstances giving rise to the 

complaint is such that the complaint should be dealt without delay," as stated in 

section 141 (3) (a) or that "the trade union has not given the complainant ready 

access to a reasonable appeal procedure," as stated in section 141 (3) (b), the 

Board can deal with the matter at hand. Moreover, section 26 of the Act 

stipulates as follows (emphasis added): 

26. No trade union shall exp�or suspend any of its members or take 
disciplinary action against or impose any form of penalty on any person 
for any reason other than a failure to pay the periodic dues, assessments 
and initiation fees uniformly required to be paid by a!l members of the 
trade-union as a condition of acquiring or retaining membership in the 
trade union, unless that person has been ... 

(a) serves personally or by double registered mail with specific charges in 
writing. 
(b) be given a reasonable time to prepare his defense, 
{c) afforded a full and fair hearing, including the right to be represented 
brr counsel, and 
{d found guilty of the charge or charges, and if a monetary penalty is 
imposed, fails to pay it after having been given a reasonable time to do 
so. 
Recourse under section 26 presumably lies before the courts. Section 2 6  
(c) reiterates the relevant jurisprudence which holds that there is a duty to 
be fair during such proceedings particularly where the decision affects the 
livelihood of an individual. 

The project has found that there is a wide-spread or serious abuse of members' 

internal rights within trade unions with regards to the meting out of discipline, 

suspensions and expulsions. As was explained above, many safeguards are 

provided for in The Labour Relations Act to ensure that employees are given fair 

treatment within the disciplinary machineries provided for in trade union 

constitutions and by-laws. On face value these statutory provisions seem to us to 

be desirable and well-conceived and to afford a good deal of protection for 
C7 .,&o� Y 

individuals' rights. -Plov::svQ.t,.,/'ln our opinion, the legislation should encourage and 
A 

provide for highly informed decision-making within trade unions. To this end, we 

suggest that trade unions be statutorily required to provide members with copies 
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of the constitution and by-laws upon request. 

In general, we do not observe in Alberta anything which approaches the degree 

of corruption and strong-arm tactics that were revealed in Quebec in the Cliche 

Commission's report. Rarely has trusteeship been imposed in Alberta either by 

national or international headquarters or by government. Calls for the imposition 

of governmental trusteeship also seem to have been very infrequent. However, 

there have been several cases in recent years in which funds disappeared from 

union pension funds. 

In order to avoid such abuses of authority and to promote more informed and 

more responsible decision making within trade unions, we suggest 

funds, health and welfare schemes and other such funds be required 

that pension 

to be� 

administered and the trade unions become more financially accountable to 

members about their overall operations. Several governments in Canada currently 

require the disclosure of financial statements to members upon request. We view 

such provisions as an important contribution to responsible and democratic 

in Alberta. 

lt may be that-many �le do OOt-:::asre::�c:w��:€>�\rtrser vatiens E!�t? E;emarks as �o»���,���� ��-
extent of anti -democratic practices within trade unions operating in Alberta. 

- If this matter be deemed a serieus public issue, we have two suggestions for 

� We recommend, first, that research be conducted on its nature and 

scope and, second, that one possible means for dealing with it would be through 

either establishing the office of Labour Ombudsman or giving additional latitude in 

this area to the existing Ombudsman. One reason for considering the use of an 

Ombudsman is to attempt to provide a fairly quick method, hopefully neither 

overly costly nor litigious, for resolving complaints, and, perhaps, to avoid 

overlapping or concurrent jurisdictions between, say, an arbitration board and the 

Labour Relations Board. A final observation that we wish to make concerning 

alleged anti -democratic practices within trade unions is that attacks on the 

management of internal union affairs, though directed at trade unions, often are in 
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fact directed at the existence of the labour relations system and in turn at the 

institutions of agreement negotiations and agreement administration. 

To return to our theme of promoting more responsible democratic 

decision-making, we recommend that a labour directory be published by the 

Department of Labour. The labour directory would include the names and 

addresses of the top officers in trade unions and employers' associations as well 

as membership figures for these organizations. The directory would serve several 

purposes. For one, it would assist employees in "shopping" for a trade union and 

employers looking for an employers' association. For another, it hopefully would 

I ! provide a bit more cohesion to the labour relations community in Alberta, 
j ) perhaps, 

administration dealings. Finally, it should facilitate research into labour-management 

in particular with regards to agreement negotiations and agreement 

relationships. 

Possibly the most serious problem facing trade unions from a public policy 

viewpoint is that some trade union leaders, especially upon initially assuming 

office, lack expertise in agreement negotiations and agreement administration. This 

lack of expertise may lead to unnecessary work stoppages, poor resolution of 

grievances, and increase the level of conflict or antagonism within the affected 

labour-management relationships. In other words, some people, on both sides of 

the bargaining table, are placed in positions for which there are no procedures for 

acquiring the appropriate qualifications or experience and for which they are 

ill-equipped. Given the increasingly more public nature of labour-management 

relations, we find this to be a disconcerting feature of the labour -management 

system. In our opinion, this calls for greater commitment and preparedness on the 

part of trade unions, employers and their associations, as well as government to 

build up the expertise and knowledge of practitioners residing within the 

labour-management community of Alberta. 

We believe that concerns with regards to the national/international composition of 

the Aibertan and Canadian trade union movements should be balanced against the 
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freedom of choice, which is a guiding principle of our labour-management system 

in particular and our society in general. Workers are granted this freedom of 

choice and periodically are given the opportunity to exercise it in the course of 

labour-management relationships. In our opinion, they should continue to be 

permitted to do so. We note that the trend over the past two decades has been 

towards a declining percentage of Albertans and Canadians to belonging to the 

so-called internationals. We also note that this recent trend, combined with the 

threat of losing Canadian trade union members to national unions, either through 

breakaways or replacement, has caused many international unions to grant 

Albertans and other Canadians greater autonomy or authority over the decisions 

affecting them. 

In summary, trade unions are constitutionally based representative democratic 

institutions much I ike many other organizations in society. The strengths and 

weaknesses of trade union democracy are, by and large, a reflection of their 

counterparts in our society. Our proposals have focused primarily on safeguarding 

the exercise of the individual rights and freedoms accorded to members of our 

society and on promoting responsible democratic decision-making in trade union 

matters by encouraging greater financial accountability than was heretofore 

statutorily required in Alberta. 

Employers. � Probaet.,r 'he of the most fundamental issues facing the 

labour-management relations system is the nature and extent of employer 

resistance to, commitment to and involvement in the system. Before stating 

concerns about management with regards to these and other issues we wish to 

point out that management is not homogeneous. lt embraces a wide variety of 

employers 1 operations in the ;rovincyf which vary widely as to size, scope and 

the nature,�. Unionization or the threat thereof can have different 

impacts on management, depending upon such factors as the size of the 

operation, key personalities involved and the history of the labour-management 

relationship within the enterprise. For instance, although all management view 
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unions as being responsible for increased labour costs to the enterprise through 

their requests, we generally expect that this would have a greater impact on 

smaller firms and that they would be more hostile towards unionization, all other 

factors remaining the same. Of course, factors other than cost consciousness 

often are not the same across firms, and these other non-economic factors can 

temper or aggravate employer hostility and reluctance towards entering into and 

continuing to be involved in labour-management relationships. 

The spectrum of management attitudes towards unions varies from outright 

rejection through toleration to acceptance. The reasons for rejection are both 

pragmatic and philosophical. On pragmatic grounds unions are rejected because 

they are viewed as obstructionist and non-productive entities. Managers usually 

oppose unions because they are inconvenient to deal with, challenge management 

prerogatives, and undermine employee loyalty towards management. Philosophically, 

the concept of collectivity clashes with the capitalist notion of individualism. 

On average, however, management does not necessarily reject trade unionism as a 

part of our society. In particular, 67.5% of management strongly agreed or agreed 

with the following statement: labour unions are needed in our society. This 

question was one of several in a public opinion survey conducted in 1977 as 

background research for this report. Other responses to that question included 

71.3% of the sample, 81% of university graduates and 84% of respondents 

affiliated with unions supporting it. However, there was less support for the 

extension of the labour-management relationship among occupations such as 

engineers, lawyers, doctors, architects and dentists. For instance, management 

opposed this by 57.4%. Hence, these results must be interpreted with a certain 

amount of caution.2 

lt is noteworthy that a 

exclusively representing 

agreement administration. 

few employers voluntarily recognize 

their employees' interests in agreement 

Voluntary recognition sometimes is 

trade unions as 

negotiations or 

conferred upon 

"in-house" unions, particularly when a more embracing union is "waiting in the 
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wings." We see no reason to restrict the employer's exercise of his freedom of 

choice in this manner, for other labour organizations can challenge at law that the 

voluntarily recognized trade union is employer-dominated. If this allegation be 

upheld by the Labour Relations Board, the collective agreement involving the 

so-called company union is deemed to be null and void and, therefore, no longer 

constitutes a bar to certification. In our opinion, such provisions should be 

retained, so that full-fledged labour management relationships cannot be blunted 

through voluntary recognition. 

Our labour-management system generally reflects the hostility and resistance by 

some employers towards trade unions, in that the system historically has been 

regulated in a highly legalistic manner with recourse before quasi -judicial bodies 

such as labour relations boarcl�.. The relevant statutes provide against employer 
// 

and trade unions engaging (� fair �bour practices. In other words, the statutes are 

oriented towards protectin�oyers and employees against those practices 

which inhibit them from exercising those rights accorded them at law. In short, 

the existence of protections against unfair labour practices encourage the 

formation of and participation in labour-management relationships. 

Since employer resistance or hostility towards the union is inherent to the 

labour-management system but manifests itself in varying degrees and since 

employers can exercise considerable control over employees' livelihoods, we 

believe that the notion of unfair labour practices should be retained in 

labour-management legislation. In short, the employer's rights of free speech and 

freedom of action must be balanced against employees' rights to form trade 

unions and engage in their legitimate activities. 

Management's resistance or hostility towards unions sometimes expresses itself in 

a reliance, and in some isolated cases in what we perceive to be an 

over-reliance, on labour-management resources external to the firm, including 

lawyers and labour-management relations consultants. On the one hand, 

management has a right to avail itself of such resources. This freedom of choice 



is a right that we consider to 

resources external to the 

20 

be a fundamental labour-management right. 

firm are precisely that; they are resources Moreover, 

which can provide management with specific expertise and competence in certain 

areas that do not reside in-house. Labour-management relationships are power 

relationships and powers may be lost or poor precedents established because 

management did not consult outside experts. In this sense, outside experts can 

provide potentially valuable inputs into the management of the labour management 

relationship. On the other hand, we wish to point out that there are certain 

potentially harmful consequences to the labour-management relationship which can 

be associated with the use of experts outside the firm, especially in the 

day-to -day managing and functioning of the labour-management relationship. 

Labour-management relations often are delicately balanced and latently explosive, 

as noted above. Over-reliance on external resources in managing 

labour-management relations generally can lead to such things as poor 

communications with attendant misunderstandings, the institution of goals and 

objectives which differ somewhat from those of the enterprise, a loss of trust 

and respect with a consequent lack of appreciation for one another, a decline in 

employee moral and subsequently in productivity, poor decisions because the 

outside "expert" lacked expertise or competence in certain areas, a loss of 

"hands-on" control and with it an abdication of primary responsibilities by 

management as well as a general deterioration in the interactions between the 

primary parties to the labour-management relationship. 

Specifically, the "resistance at all costs" strategy involving considerable reliance 

on outside resources may backfire, since the law promotes the establishment of 

labour-management relationships. lt may mean that the parties start their 

relationship "on the wrong foot" and continue to do so for many years. Other 

specific possible pitfalls are associated with the use of resources external to the 

firm. For one, if over-reliance upon such outsiders develops, the 

labour-management relationship may be transformed from a bilateral one into a 

triangular one with attendant complexity in dealings, communications problems, and 
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l ess c l e ar l ines o f  a utho r i ty. For another, unfortun ate l y, s o m e  p a rt i e s  e xternal  t o  

l ab o ur - manage m ent re l at i o n s h ips,  a s  wel l  as t h e  pr i m ary p art i es to such 

r e l at i o n s h ips,  have m a d e  s o m e  cost ly  m i stakes.  l t  i s  an unfortunate fact  that 

o uts i ders do not have to l iv e  w i th the c on s e quences of such m i stakes, u n l i k e  the 

p r i m a ry part i es.  The l esson for m anagem ent s e e m s  to be that it  r e c e ives the k i n d  

o f  re lat ionsh ip  i t  d e serves.  Consequent ly, i f  manag e m e nt e l e cts t o  u s e  

l ab o u r - m anagement resources e xterna l t o  the f i rm i t  sho u l d  use them i n  a 

c o n s u l tative or adv i s o ry capac ity o n l y  and n ot i n  a re l i ant o r  d e p e ndent m anner.  

Management, i n  o ur v i ew, sho u l d  not abrogate its respons i b i l i t i e s  to make the 

f i n a l  d ec i s i ons in a l l  areas,  i nc l u d i n g  l ab our r e l at i ons.  I n  short, m anagement s h o u l d  

rema i n  " i n  the s a d d l e . "  Abrogat i o n  o f  dec i s i on m ak i ng respons i b i l ity a n d  an 

apparent l ack o f  c o m m itment undoubte d l y  wi l l  cause the re l at i o n s h i p  to deter i o rate. 

In o rder  to avo i d  th i s ,  we b e l i ev e  that d ec i s i ons s ho u l d  be m a d e  by tho s e  who 

contr o l  e m p l oyees in the workp l ace.  We a l s o  be l i e v e  that j ust  a s  most trade 

u n i o n s  bring to the l ab o ur - m anagem ent r e l at i o n s h i p s  a 24- h o ur a day c o m m i tm ent 

in t i m e  as we l l  a s  e n ergy and f i nanc i a l  resources, s o  s ho u l d  m ana g e m e nt. 

Lab o u r - management r e l a t i o n s h i ps to us are f u l l - t i m e  re l at i o n s h i p s  whi ch req u i re a 

c o m m i t ment of resources, e xp e rt i s e, manpower and f i nanc i a l  resources and which 

l ike s o  many other r e l at i onsh i p s  to be effect i v e, they m ust cont i nuous l y  b e  

worked at. Such recom mendat i on s  are o r i e nted towards promot ing greater 

s e l f - re l i ance and respons i b i l i ty. 

A n o ther c o ncern i s  that s o m e  e m p l oyers tend to b e  o n l y  p a s s ive l y  i nvo lved i n  

l ab o ur r e l at i ons. The l ab o ur - m anagement r e l a t i o n s h i p  often i n v o lves chal l enges a n d  

resp o nses.  l t  i s  n o t  u n c o m m o n  for managements to wait  for  cha l l enges to a r i s e, 

rathe r  than s e ek i n g  out  new cha l l e nges a n d  dea l i ng with them i n  v i gorous o r  

i nn o vative ways. VIle suggest that m anagem ent s e ek o u t  cha l l enges a n d  i m p l e m ent 

approaches in a constructive rather than a d estructive m anner.  Otherwi se, as n oted 

above,  i t  wi l l  get the k ind of re l at i onsh i p  i t  deserves.  One aven u e  o f  

constructive l y  approach i ng l ab our - m anagement re lat i ons i s  t o  b e  o n  t h e  l o ok o ut 

for i ssues of confro ntat i o n  that are about to ar i s e  and "tak i n g  the bu l l  by the 
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horns" i n  order to head off future confrontati on.  In a s i m i l a r  ve i n, we note that 

s o m e  m anagem e nts tend to be s ecret i v e  i n  the i r  l abour - m anagement d ea l i ngs .  

More open a n d  l e ss s ecre t i v e  dea l i ng s  w ith regards to such i ssues a s  

techn o l o g i c a l  c h a n g e  and t h e  sched u l i ng of work may a v o i d  m aj o r  c o nfrontat i o n s  

i n  f uture. I f  t h e y  d o  so, t h e  b e nefactor o f  such e n l i ghtened behav i ou r  p resumab l y  

w i l l  b e  the l ab o ur - management r e l at i ons system, i n  a d d i t i o n  t o  workers i n  A l b e rta. 

The government, in o ur o p i n i o n, c o u l d  promote greater c o m m itment, s e l f - re l iance 

and innovat ion o n  both s i des o f  the n eg o t i at i n g  tab l e  by e x p a n d i n g  its fund ing  

for or prov i s i o n  of educat i o n  i n  l abour - m anagem ent re l at i ons.  Th i s  e ducat i o n a l  

program c o u l d  o perate f r o m  i ns i de or outs i de through sponsorsh i p  o f  workshops,  

s e minars, and s ubstant i ve courses.  

Concern i s  e xpressed over abuse s  of e m p l oyer author i ty and contr o l  in  the work 

p l ace.  However, safeguards a g a inst th i s  are p r o v i d e d  at l aw as wel l  as under 

c o l l e ct i v e  agre e m e nts.  Statutory p rotecti ons aga i nst such abuses i n c l ud e  The 

Empl oym ent Standard Act. The Occupationa l H e a l th and Safety Act, The Workmen's 

C o mpensat i o n  Act, and The I n d i v i du a l  R ights Protect i o n  Act. A s  we l l , the 

c o m p u l s ory i n c l us i on of gr ievance handl ing m e c h a n i s m s  in c o l l ect ive  agre e m ents 

pro v i des a m eans for  a l l e v i at i n g  a l l eged v i o l at i o n s  of r i g hts under  c o l lect iv e  

agree m ents.  Moreover, such mechan i s m s  are i ntended t o  p ro v i d e  a m easure o f  

protect i o n  aga i nst cap r i c i o us, d is c r i m i natory o r  arb itrary dec i s i on s  b y  m anagem ent, 

part i c u l a r l y  w i th regards to d i s c i p l i ne and d i s charge for "just cause". Thus, the 

e m p l oyer who is not fair  w i th his e m p l oyees c o nc e i v a b l y  wou l d  l os e  i n  

arb itrat i on, i f  the gr i evance proceeds that far, o r  may become u n i o n ized i f  h e  

prev i ou s l y  was u n organized.  G i ve n  these c i rcum stances, i t  seems to u s  that i t  i s  

i ncumbent upon governm ents and trade u n i ons t o  b e  v i� and carefu l l y  m o n i t o r  

i n  t h i s  area. 

F i n a l l y, we cons i de r  that e m p l oyer asso c i at i o n s  and organizat i ons are appropr iate 

i nst itut i ons for l abour  r e l a t i ons,  for at  l e ast two reasons.  F i rst, they typ i ca l l y  

prov i d e  p rof e s s i o n a l  serv i ces with regards t o  agree m ent negot iat i ons and 
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agree ment a d m i n i strat i on.  Second,  i f  e m p l o y e e s  are afforded the opportun i ty for  

c o l l e ct i v e  act i o n, e m p l oyers to u s  s h o ul d  a lso b e  p e r m i tted to engage in  

c o l l e ct i v e  act i o n .  Cons i stent w i th the p r i n c i p l es of c o m m i t ment and the "hands - o n" 

m anagem e nt of l ab o ur re l at i ons,  we urge manageme nts b e l o n g i ng to e m p l o y e rs' 

assoc i at i o n s  or covered by the i r  agree m ents to not o n l y  manage the i r  day - t o - d a y  

affa i rs but  a l so b e  m i ndfu l  of and c o n s u l t  w i t h  the correspondi ng e m p lo y e rs' 

assoc iat ions  so that un iform practi c es are m a i nta ined under m aster agreem ents.  As 

a party to the co l l ect ive agreem ent, e m p l oyers' a s s o c i a t i ons apparently have an 

exc l us i v e  ob l i gati o n  at l aw to " po l i ce" o r  a ct as a "watchdog" w i th r e s p ect to 

r i ghts under c o l l ect ive agreements they n e g ot i ate and a d m i n i ster. They presumab l y  

can d e l i m it o r  contract - out o f  some o f  the s e  r i ghts under the constitu ti o n s  a n d  

by - l aws wh i ch govern re l at i o n s h i ps with i n  these organizat i o n s .  Under T h e  Labour 

Re lat ions Act (sect i o n  29) an e m p l oyers' a s s o c i at i o n  whi ch conte m p l ates s e e k i n g  a 

reg istrat i o n  c erti f i cate i n  the construct i o n  i n d ustry must f i l e a copy o f  i ts 

const itut i o n  a n d  by - l aws w ith the Labour R e l at i ons B oard p r i o r  to m a k i ng such a n  

app l i cat i on.  B ecause c o l l ect i v e  act i on presum a b l y  confers e x c l u s i v e  representa ti on a l  

r i ghts u p o n  e m p l oy ers' assoc i at ions  a s  we l l  a s  trad e - un i o ns, w e  reco m m e n d  that 

a l l  e m p l oyers' assoc iat ions  p er i o d i ca l l y  be required to forward u p  - t o - date 

constitut i o n s  a n d  by - l aws to the Labour R e l at i on s  Board and that  the d uty o f  f a i r  

representat i o n  wh i ch a p p l i e s  t o  trad e  u n i ons with regards t o  agree ment 

adm i n i stra t i o n  b e  e xtended to cover e m p l o ye rs' ass oc i at i ons .  (See s ecti o n  138( i) of 

The A l berta Labour Re lat ions  Act.) Th i s  r e c o m m endat i o n  is based upon a d e s i r e  

on o u r  p a rt t o  provi d e  a r e l a t i v e l y  inexpens i v e  avenue o f  recourse aga inst a l l eg e d  

abuses of e x c l us i v e  agreement adm i n i strat i o n  r i ghts o n  b oth s i des o f  the 

negot i at i n g  tab l e. lt has been i m p l e mented in other Canad i an j ur i s d i ct i ons, i n c l ud i n g  

B rH ish C o l u m b i a. We sha l l  address b e l ow t h e  ro l e  a n d  function o f  e m p l oyers' 

ass o c i a t i o n s  w it h i n  the l e g a l  fram ework and structure of agree ment negot i at i ons .  

Labo ur B oards.  The ro l e  and funct i o n  o f  l abour boards in the system was �� 
presented above.  A br ief  recap itu lat ion f o l l ows. Perhaps,  the s i n��mbst i mp o rtant 

f eature of  l abour boards is that the i r  s c o p e  of act i v ity is narrower than the 
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scope of acti v it i es whi ch take p l ace i n  l ab o ur - m anagement re l at i o n s h i p s  and wh i c h  

a r e  regu l ated b y  t h e  re l evant statutes. I n  a d d i t i o n, there i s  i n  o ur v i ew what 

a m o u nts to an a rt if i c i a l  s p l i tt i ng o f  j ur i s d i ct i on s  b etween the Labour Re l at i o ns 

B o ard a n d  the P ub l i c  Serv ice  E m p l oyee R e l at i o n s  B oard. As i n d i cated b e l ow, we 

pro p o s e  the estab l i shment o f  a l abour b oard with a broader i nv o l v em ent i n  

l ab o ur - m a na g e ment r e l at i o nsh i p s  than has been the case s o  far i n  A l be rta, part ly 

i n  order to a v o i d  d up l icat i o n  of effort by the two current ly e x i st ing l abour  

b o ards. 

As a part i c i pant, a l abour  re l at ions b oard is a quasi - j u d i c i a l  tr i part i te b ody wh ich 

a d m i n i sters the  l ab o ur - managem ent r e l a t i o nships  with i n  the A ct under whi ch i t  is  

const i tuted .  l t  i s  invo lved in  g u i d i n g  the l ab o ur - m anagem ent r e l at ionsh ip  to a 

certa i n  e xtent from i ts i nfancy, on to m atur ity .  The l ab our b o ard recognizes the 

e m p l o y ee s' o r  e m p l oyers' organizat i o n  and " l i censes" i t  by i s s u i n g  a cert i f i cate, 

s o  that it can engage in c ontract negot iat ion/ and agreement a d m i n i strat i o n .  The 

l abour re l at i o n s  b o ard i n i t i a l ly determ ines,  and may p er i o d i ca l l y  g i ve e xp l i c i t  er? 

approval  to � changes i n ,  the structure of n e g ot i at i ons .  That i s, i t  d etermi nes 

whether o r  not  negot iat i ons wi l l  b e  s i ng l e  e m p l oy er - s i n g l e  u n i o n, s i n g l e  

e m p l oyer - mu l t i p l e  u n i on, s i n g l e  u n i o n - m u l t i p l e  e m p l oyer o r  m u l ti p l e  u n i o n - m u l t i p l e  

e m p l oyer.  Through u n i t  deter m i nat ion,  i t  determ i n e s  whi ch e m p l oyees o r  e m p l oyers 

the e m b ry o n i c  trad e  u n i on o r  e m p l oyers' a ss o c i at i o n  w i l l  represent i n  the 

l ab o u r - management re l at i o n s h i p. A l ab o ur b oard a l so regu lates the processes of 

organi z i n g, a greement negot i a t i o n s  and agre e m e nt a d m i n i strat i on in the sense that 

it determ i nes, u p o n  a pp l i cati o n  by e ither of the p r i mary p arti es,  whether o r  not 

any o f  the unfa i r  l abour pract ices a s s o c i ated with those p rocesses were 

c o m m i tted.  I f  such v i o lat ions or others o ccurred under the appropr iate p i ec e  of 

l e g i s l c:t i o n ,  the l a b o ur re l at i o n s  b oard statutor i ! y  is granted a cho i ce of s e v era l  

remed i a l  act ions .  The standard that tends to g ov ern re.m,e �� act i o n s  taken is the 
vu;e� --... 

standard of p l ac i n g  the person wh o s e  r i ghtskwere �:hee! Eder the statute! i n  _ ____./ 
the p o s i t i o n  he wou l d  have been i n  had the v i o l at i o n  not o ccurred. Of course, 

th i s  s a m e  criter ion is i nvo l v e d  i n  c i v i l a ct i o n s .  Broad invest i gatory p owers and 
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e v i dent i ary r u l e s  are conferred on l abour  re l at i ons b oards s o  that they can 

effecti v e l y  y e t  i nforma l l y  app l y  the act they 
_
adm i n i ster} Tw� l ab o ur boards 

current ly functi o n  i n  A l b e rta: the Labour R e l at i o n s  B o ard a n d  t h e  P ub l i c  Serv i c e  

E m p l oyee Rel at i o n s  B oard. The s e  two b oards d o  n ot exerc i s e  t h e  s a m e  l at i tudes 

of author i ty w i th respect to th i rd p arty i ntervent i on.  Unl ike the Labour R e l at ions 

B o ard, the P SERB i s  respons i b l e  for a pp o i nt i ng m e d iators dur ing  the contract 

negot i at ions  process as we l l  as gr ievance a djud i cators and i nterest arb i trators, 

sho u l d  the p arti es f a i l  to agree on e i ther a s o l e  arb iter or a djud i cator o r  on the 

cha irman of an arb i trat i on b o ard. H owever, w i th the except i o n  of th i rd party 

i ntervent i o n, the LRB and PSERB carry o ut v i rtua l l y  the s a m e  f un cti o ns as 

e x p l a i ned above.  lt  seems to us that th i s  i s  a need l ess dup l i c ati on .  Indeed,  there 

is at l east o n e  Canad i an jur is d i ct i o n  in wh i ch one l abour b oard carr i e s  o ut the 

s a m e  functi o n s  under two labour  r e l at ions  statutes, one dea l i n g  w ith the pr ivate 

s e ctor and the other w i th the p ub l i c  sector.  Thus, i t  c l e ar l y  is p o s s i b l e  for one 

l abour  board to adm i n i ster the l ab o u r - manageme nt in both the p r ivate and p ub l i c  

s ectors . Moreove r, i f  one l abour board a d m i n i sters the pro v i s i on o f  th i rd  p arty 

i ntervent i o n  a n d  th i s  is the o n l y  m ajor funct i o n  d i fferent iati ng o n e  l abour b oard 

from another, i m p l i e d l y  the other one c o u l d  e xerc i s e  th i s  functi o n, too. A l b erta 

presum ab l y  has two l abour  boards conduct ing essent i a l ly the s a m e  funct i o n s  

l arge l y  b e c a u s e  e m p loyees u n d e r  t h e  PSERA are n o t  p erm i tted t o  engage i n  l awfu l  

work stoppages but the i r  counterp arts under the LRA are a l l owed t o  d o  so .  I f  the 

determ i nat i on o f  the work stoppage ava i l a b i l i ty res i ded with a l ab o u r  r e l at i o n s  

b o ard, and i f  a l l  e m p l oyers and e m p l oyees were covered b y  o n e  a c t  conferr ing 

the p ower to make th is  determ i nati on o n  the l abour board, o n l y  one l abour board 

need be esta b l i s hed.  

VIle urge that  only o n e  l abour  b o ar d  func t i o n  i n  A l berta and that  i t  b e  e m p owered 

to make dete r m i nat i o ns on the ava i l ab i l i ty o f  the work stoppage.  There are at 

l east three reasons for th i s  suggesti o n. F i rst, we envisage a s i ng l e  act, The 

A l berta Labo u r  R e l at i ons C o de, govern i n g  a l l  l abour- manag e ment r e l at i onsh ips  i n  

A l be rta. S e c ond, we recognize that the l awfu l  work sto p page shou l d  not be 
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ava i l ab l e  to a l l  l abour- m anagement re l at i o n s h ips,  e s p ec i a l ly those i n v ol v i ng, f o r  

i nstance, p o l i ce and f ir ef i ghters.  Thi rd, there a r e  severa l attract i v e  features t o  

hav ing  a l abour board make t h e  work stoppage a v a i l ab i l i ty d eterm i nat i o n. O n e  

attract ion i s  t h e  fact that l abour  re lat ions  b o ards are c o m pr i s e d  of representat ives 

of l ab ou r  and m anagem ent as we l l  as fro m  the pub l i c, a l l  of whom p o s s e ss a 

f am i l i ar i ty with l abour re l at ions.  Another i s  that, as argued above, l abour r e l at i o n s  

i s  a pub l i c  aff a i r, a n d ,  consequent l y, we e n visage a 

wh i c h  the p ub l i c  has i nput b oth thr ough a p p o i ntees 

l abour  re l at i ons board 

o n  the l ab o ur board 

i nto 

and 

through representations the p ub l i c  can make before i t, just  as the p u b l i c  enjoys 

the r i ght to appear before certa in  othe r  a d m i n i strat i v e  tr i b u n a l s . F i n a l ly,  we have 

designed a set of cr i te r i a  for  the determ i nat i o n  of the work stoppage ava i l ab i l i ty 

whi c h  take i nto cons i derati o n  not o n l y  l ab o ur r e l at i ons but a ls o  the p u b l ic i nterest 

and whi ch the l abour boar d  m ust j u d i c i a l l y  app l y. 

The one l abour boar d  sho u l d  b e  c a l l ed the A l b erta Labo u r  R e l at i o n s  B o ard, o r  

ALRB for  short, i n  order to d i st ingui sh i t  from its p r e d e c e s s o r  organizat i ons, the 

LRB and PSERB. The ALRB, l ike i ts  p re d ecessors, wou l d  have a tr i partite 

c o m p o s i t i o n, cons ist ing of l ab our and m anagement repr e s entat i v e s  as wel l  as 

repr e s e ntati ves of the p ub l i c. H owever, u n l i ke the current b oards, the A LRB w o u l d  

be c om p r i s e d  of two sets o f  p ub l i c repre s e ntati ves.  One woul d  b e  the current 

n e utr a l s  o r, a l ternat i v e l y, the chair m an and v i c e - cha irmen who part i c i p ate in the 

l ab o u r  re l at i o n s  system and a number o f  whom are l ab o u r  l awyers. The other 

pub l i c  representati ves wou l d  b e  drawn fro m  the p ub l i c  at l arge. The rati o n a l e  for 

the i r  appo i ntment to the b o ar d  i s  to have d i rect representat i o n  fro m  the gener a l  

p ub l i c, s i nce l ab our r e l at i ons, i n  o ur o p i n i o n, h a s  " g o n e  pub l i c ."  The current 

c o m p o s i t i o n  of the LRS and PSERB is d e s i gned for purp o s e s  of m a n n i ng,  b e i n g  

a b l e  t o  rotate board m e mbers a m o n g  cases, and tra i n i ng l abour r e l at ions 

pract i t i o ners in  l abour boar d  transacti ons and affairs, as we l l  as pro v i d i n g  for 

i nter co ur s e  between and feedback to and from the l abour  re l at ions c o m m u n i ty that 

it s erves.  In our o p i n i o n, th is  is d e s irab l e  and sho u l d  b e  reta i n e d  but e xpanded to 

pro v i de f or d irect p ub l i c  input and f eedback.  
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The p art i e s' representat i v e s  o n  the LRB and PSERB c u rrently 

m e m bers with f i xed,  but often d i ffer ing  terms of a p p o i nt ment. B y  

are p a rt -t i m e  

c o ntrast, the 

p ub l i c  representat i ve s  w ith l abour  re l at ions e xp e r i e n c e  and knowl edge,  who are the 

cha i rm a n  and v i c e - c h ai rmen and o ften are c a l l ed "neutra l s," serve "dur ing  

p l easure."  Hav ing the n e utra l s  e m p l oyed dur ing p l e a s ure, unfortunate l y, m a y  m ake 

them b e h o l den to the p o l it i c i an / m in i ster who has a p p o i nted them and to whom 

they report. Our  objecti ve, q u i te frank ly, i s  that  the ALRB b e  as i ndependent of 

g overnm ent as p o s s i b l e. One i m po rtant reason for the d e s i re d  object i v e  o f  

i n de p e n d ence i s  that t h e  t h i rd party i ntervent i o n  r o l e  a n d ,  perhaps m ost 

s i g n i f icant ly ,  the work stoppage ava i l a b i l i ty deter m i n at i o n  wou l d  be embraced 

with i n  the jur i s d i ct i o n  and powers of the ALRB.  A s  we s e e  it ,  th i s  k i n d  o f  

jur i s d i c t i o n  and p ower e xpans i o n  i s  a v e r y  persuas i ve r e a s o n  for  grant i ng t h e  

ALRB a s  much i n d e p endence from g ov ernment a s  p o s s i b l e. 

We, therefore, suggest that f u l l - t i m e  and part -t i m e  m e mb e rs of the b oard b e  

appo i nt e d  b y  the L i eutenant Governor i n  C o un c i l ,  that they have f i x e d  terms o f  

appo i ntment ran g i ng from three t o  s even y ears, t h a t  they answer a n d  report to 

the Leg i s l at ive  Ass e m b l y  of A l be rta, and that they b e  capab l e  of removal  for 

cause b y  the Leg i s l at i v e  Asse m b l y. In our v i ew, v a c a n c i e s  on the ALRB shoul d  be 

f i l l e d  on a rotati n g  b a s i s  s o  that n ew representat i v e s  of the p r i ma ry part i es and 

the p ub l i c  are p e r i o d i c a l l y  i njected i nto the B o ard wh i le s i m u l taneous l y  p ro v i d i n g  

for  c o nt i nu i ty o n  t h e  B oard. I n  a d d i t i on,  m e mbers of t h e  ALRB sho u l d  have 

d i verse  b ackgrounds a n d  possess h igh l e v e l s  of c o m p etence in  order to enab l e  

the B o ard to d e a l  w i th a w i d e  range o f  i s su e s  consonant with the broader 

jur i s d i c t i o n  and powers that are e n v i saged f o r  it ,  as a l l ud e d  to above.  

The two p o l i c i es ,  rotat i o n  b ut cont inu ity and diverse b a ckgrounds but h i g h  

c o mp etenc e, are i ntended to promote respons iveness, adaptabi l ity, and f l e x i b i l i ty i n  

the adm i n i strat ion of l abour r e l a t i o n s  l aw by t h e  ALRB. W e  noted a b o v e  that 

l ab o ur re l at i ons are dyna m i c  and often in a state of f l u x, c h i e f l y  because o f  

changes i n  the e n v i ro n m ent a n d  the i ngenu ity a n d  o r i g i n a l i ty o n  the p art o f  s o m e  
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part i c i p a nts. As a consequence, l ab o u r  board concepts and j u r i sprudence frequently,  

i f  not a lways m ust b e  respons ive ,  a dapta b l e, and f l e x i b l e. The fact that a l abour  

board d ea l s  w i th quest ions of l aw i n  part i c u l a r  a s  we l l  a s  quest ions of f a ct 

d i ctates, as we s e e  i t, that d e m on strated l e g a l  c o mpetence r e s i d e  with i n  the 

ALRB. C onsequ e nt l y ,  the ALRB probably wou l d  engage in p e ri od i c  tra i n i ng a n d  

d ev e l o p ment of B o ard personne l ,  p a rt i c u l ar l y  tho s e  m e m bers with l ay backgrounds.  

The s a l ar i es of m em bers of the LRB,  as wel l  as those of m e d i ators under the 

LRA, current ly are s ubj e ct to g overnment s a l ary gu i d e l i nes o r  c o l l ecti v e  

a greem e nts w i th the i r  emp l oyees.  W e  e n v i sage that the m e m b ers o f  the ALRB 

wou l d  b e  p a i d  in accordance w i th the e xtent of the i r  duties and respons i b i l i t i e s ,  

p a rt i c u l a r l y  t o  the p ub l i c  they s erve.  There i s  a mechan i s m  with t h e  Pro v i n c i a l  

Government' s  o r g a n izat i o n a l  fram ework wh i ch wou l d  ass i st i n  ensur ing the 

i ndependence o f  the ALRB with respect to staff and the d e p l o ym ent of staff, 

i nc l u d i n g  m e d i ators who, in our v i ew, wou l d  b e  housed under the a us p ices o f  the 

ALRB. The m e c ha n i s m  i s  spe l l ed o ut in s ecti on 92 of the P SERA as f o l l ows: 

92. (1) The Board m ay gove rn the rem u nerat i o n, trav e l l i ng and l iv i ng 
e xpenses to b e  p a i d  to 

(a) the c h a i rman and other m em bers of an arb i trat i o n  
board, a n d  

(b) a m e d i ator. 

(2) For the purposes of The F i na n c i a l  Adm i n i strat i o n  Act, 1977, 
the cha i rman has a l l  the p owers of the h e a d  of a 
department o r  the deputy head of a d e partment. 

In other words, the ALRB wou l d  become a d e p a rt ment as the PSERB current l y  i s .  

Pres u m a b l y  f i n a n c i a l  support f o r  t h e  ALRB u n d e r  an arrange m e nt of t h i s  typ e  

wou l d  be c o m p at i b l e  with the ro l e, functi ons, d ut i es,  a n d  respons i b i l it i e s  o f  the 

Board .  A quorum o f  the b oard would cons i st o f  the cha irman or a v i c e - c h a i rm a n  

pres i d i n g  and three other mem bers with o n e  repre sentat ive  fro m e a c h  o f  the 

f o l l owing:  l ab ou r, m anagement, and the p ub l i c .  l t  is  i m po rtant to note that the 

c h a i rm a n  o r  v i ce - ch a i rman wou l d  b e  pre s i d i ng and that the p u b l i c  representat ive  

wou l d  b e  ab l e  to f u l ly part i c i p ate in  hear ings rather than  p re s i de over  them. If  a 
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l arger q uorum were d e e m e d  to b e  appropr i ate, we propose that p ar ity 

representat i on b e  m a inta ined among l ab our, m anagement, and the p ub l i c. 

l t  i s  o u r  o p i n i on that the part i es i nv o l ve d  i n  transact i o n s  b efore the Bo ard b e  

granted the author i ty to enforce a n d  c o m p e l  t h e  attendence o f  w itnesses w ithout 

necessar i l y  i n v o l v i n g  the B oard, as i s  d o n e  i n  the j u d i c i a l  s y stem .  Perm itt i n g  the 

p art i e s  to draft and s erve not ices to attend s h o u l d  e xp e d i te the proce e d i ng s  

before t h e  B o a r d  and reduce c o sts to the e xtent that u n d e r  o ur p r o p o s e d  s c h e m e  

f o r  t h e  attendance of witnesses, t h e  p a rt i e s  w o u l d  beco m e  r e s p o ns i b l e  f o r  p a y i n g  

conduct m oney. 

The vot ing  cr i ter i o n  wou l d  

n a m e l y, a m aj or i ty o f  the 

rem a i n  as i t  c urrent l y  is for the LRB and P SERB, 

m e m bers o f  the B oard present and const itut i n g  a 

quorum. If there were a t i e  vote, the c h a i r m a n  o r  v i c e - c ha i r m an pres i d i ng at the 

meet ing c o u l d  c ast a s e c o n d  vote, as current ly i s  a l l owed under the LRA and 

PSERA. The p roje ct m e m b e rs suggest that d is s ent ing awards b e  written,  to 

st i m ul ate d ebate, to promote free e xpress i on on the i ssues,  a n d  t o  h i gh l i ght p ub l i c  

p o l i cy c o n s id e rat i o ns. I n  o u r  v iew, the ALRB s h o u l d  b e  a forum for  l iv e l y  a n d  

agre s s i v e  d e b ate o n  the i s sues i n  A l berta's l abour  re l at io ns.  I n  order  to fac i l i tate 

th i s ,  B o ard m em bers shou l d  b e  requ i r e d  to e xpress the i r  v i ews o n  l abour  

re lat i ons,  t o  vote and to have the i r  v otes recorded and reported.  

We cons i der  i t  r i ght a n d  proper that awards o f  a l ab o u r  r e l at ions board be 

rev i ewab l e  in  a court o f  l aw, 

rev i ew w h i ch currentl y  app l i es 

as curren t l y  is  the case.  The scope of j u d i c i a l  

t o  l ab o ur b o ards i s  appro p r i ate i n  our v i ew. 

H owever, we strong l y  urge that the c ou rt b efore who m  the rev i ew funct i o n  b e  

carr i e d  o ut b e  the Court o f  Appea l  rather than the Court o f  Queen' s  Bench. Two 

a d m i n i strative tr i buna l s  i n  A l berta, the D e v e l o p ment Appeal  Board and the P ub l i c  

Uti l i t i e s  Board, current l y  enj o y  the pr i v i l e g e  o f  rev i ew b y  the Court o f  A p p e a l .  

What w e  conte m p l ate i s  an act i v e, h i g h l y  p a rt i c i patory l abour  board, wh i ch, i n  o u r  

o p i n i on,  s h o u l d  be accorded t h e  same status .  S o m e  of t h e  reas o n s  f o r  Court of 

Appeal  rev i ew of B o ard d e c i s i ons i nc l ud e  the s p eed, probab l y  cheaper, and more 



�, .. 

4 

/ 
� /vu j j; �/fe� · -<j - C4: =u �  

-0�p-,k f/tl/'<L�0 � 4' tf!. �-
d e f i n i t i v e  nature o f  rev i ew d e c i s i o n s  by the C o u rt o f  Appeal. 

We env isage a l abour board whi c h  w i l l  regulate a n d  a dm i n ister the total i ty o f  the 

l abour- management r e l at ionsh i p  a n d  b e  respon s i b l e  for the entirety o f  a dj u d i cat ions 

under  the statute i t  wou l d  a d m i n i ster, i n c l u d i n g  sanct i ons for  the breach o f  the 

A-ct. Accord i n g l y, the j ur i s d i ct i o n  a s  wel l  as the p owers of the ALRB wou l d  b e  

m ore encom p a s s i n g  than tho s e  o f  e ither the L R B  or PSERB, as exp l a i n e d  b e l ow. 

G i ve n  the e xtent of the expected i n v o l v e m e nt of the ALRB i n  A l berta's l abour 

r e l at i ons system ,  we reco m m e n d  that a l l  dec i s i on s  of the ALRB, as o p p o s e d  to 

o n ly s o m e  of the d e c i s i on s  o f  the LRB and PSERB, b e  capab l e  of enforceme nt 

through reg i strat ion  with the C o u rt of Queen's B e n ch.  

What f o l l ows i s  the rat i o n a l e  for  having a l ab o u r  board i n v e sted i n  j uri s d i ct i o n, 

j j powers, i n c l u d ing reme d i a l  p owers, and funct ions wh i ch touch o n  the 

' {  
l abour- m a n a g e ment r e l at ionshi p  from its incept i o n  through m atur ity o r  p o s s i b l y  

through term i n at i o n .  As present l y  constituted a n d  e x p l a i n e d  above,  o u r  c urrent 

l abour re lat ions  system is b a l k a n ized.  Jur is d i c t i o n  o ver l abour  re lat ions  m atters, 

for i nstance, i s  arti f i c i a l l y  fragmented betwee n  the two labour  b oards, c u rrent ly 

o perating in the Provi nce. Vary i n g  amounts o f  author ity and respons i b i l i ty are 

a l l otted to the M i n i ster of Lab o u r, the two l ab o u r  b oards, and the c ou rts. What 

th is  m e ans is that the system ,  as i t  present ly  e x i sts and funct ions,  is very 

roundab o ut and there i s  not o n e  centra l body wh i c h  can exerc i s e  what it d e e m s  

t o  b e  approp r i ate correct i v e  m easures without, p erhaps, hav i ng t h e m  n u l l i f i ed o r  

p a rt i a l l y  b l unted by s o m e  o t h e r  b o dy. T h e  l ab o ur re l at ions system funct ions 

p r i mar i l y  to the e xtent to whi c h  the p r i m ary p a rt i e s  are capab l e  o r  incap a b l e  of 

m ak i n g  i t  function.  L i tt le  room is l eft for n o v e l  i n i t i at ives o r  i nnovat ion b y  the 

p r i m ary p art i e s, s i nce they are too busy attem p t i n g  to keep the system o perat ing.  

With the p art i e s  runn ing the system and focus i n g  s o l e l y  on the i r  i m m e d i ate g o a l s  

a n d  object ives,  t h e  p ub l i c  i nterest i n  A l berta's l ab our r e l at ions system ,  wh i c h  we 

argued above is an i mportant f eature of that system, is l ost s i ght of or b e c o m e s  

swa m p e d  by s e lf - i nterested concerns.  Moreover, the system i s  h i g h l y  v u l nerab l e  t o  
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p o l i t i c a l  and o t h e r  deve l op m ents whi ch i mp i ng e  upon i t, rather than b e i ng b uffered 

o r  i ns u l ated from them. W i th the p r i m ary p a rt i e s  at the c ontr o l s, s o  to s pe a k, and 

g iven the fra g m e nted n ature of the l abour  r e l at i on s  s y stem, there is  no o n e  

s ource of respons i b i l i ty or  acco u ntab i l i ty f o r  g u i d i ng t h e  system towards o n e  

o v e ra l l  object i ve,  s u c h  as the s mo oth and eff i c ient funct i o n i n g  o f  the l abour  

r e l at ions  system a s  a who l e. I n stead, what happens i s  that  m easures taken in  o n e  

s ector o f  t h e  e c o n o m y  may advers e l y  i mp a ct on another sector of t h e  econo my, 

and there m ay be a v e ry l ong t i m e  before the system reacts o r  adapts to 

changes o uts i d e  the system o r  new d e v e l o pm ents from w i th i n  i t .  

A labour re lat ions  system with a l ab o ur boa rd l i k e  our ALRB offers the fo l l ow i ng 

a dvantages .  F i rst, i t  � have the t i m e, e xp ert i se, s k i l l s ,  and c o m m itment to 

address l abour  re l at ions  i ss u es. Second, the n ature and i m p act of i ts dec i s i o n s  

shou l d  b e  an i mprovement to t h e  e xtent that the ALRB wou l d  b e  an i nst itut i o n  

whose f ocus i s  t h e  tota l i ty of the l abour  re l at ions  system a n d  wh i c h  can 

determ i ne and a p p l y  the c o rrect i v e  act i o n  i t  cons i dered best s u i te d  for the 

c i rc u m stances at hand.  In short, i t  would have greater l at i tude for  i nn ov at i o n. 

Th i rd ,  i t  m o ve s  the day - to - day l a bour r e l a t i o n s  d ec i s i o n - ma k i n g  o uts i de the 

p o l i t i c a l  arena. F o u rth, the conso l i dati o n  o f  respons i b i l it y  for  a dm i n i steri n g  the 

tota l ity of l ab o ur r e lat i ons in the ALRB woul d  stre am l i ne the system to the e xtent 

that the p arti e s  n e e d  o n l y  approach one body to seek s o l ut i o ns to c oncern s  or 

prob l ems fac i ng them. F ifth, the system hopefu l l y  wou l d  g a i n  greater cre d i b i l i ty 

a n d  c o m mi t m e nt from the p r i m ary p a rt i es because they cou l d  focus m or e  t i m e, 

e nergy, and m on e y  o n  the i ssues a n d  concerns d i rect l y  affect i n g  them rathe r  than 

in act i v i t i e s  such as s e e k i ng ass i stance from a var iety o f  s o urces o r  determ i n i ng 

the  i mpact of fra g mented j ur i s d ict ions  o n  the i r  enterpr i s e  o r  o perat ions  i f  they 

happen to stra d d l e  the jur i s d ict iona l  boundary. S i xth, i t  pre s u m a b l y  wou l d  g a i n  

greater cred i b i l ity a n d  support from the p ub l i c  through the avenues p ro v i d e d  by 

the ALRB i nto i ssues,  prob l e ms, and concerns affect i ng the p ub l i c  i nterest. 

Seve nth, the concept of one l abour  board e xerc i s i ng a b ro a d  j ur i s d i ct i o n  and 

far - rang i ng powers m eans that p ub l i c p o� i cy i s s ues wh i c h  s o m et i m e s  are l ost 
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track of i n  t h e  p r o c e s s  o f  frant i ca l l y  attem pt i n g  to k e e p  the system runn i ng, 

cou l d  b e  addressed.  E ig hth, th i s  concept a l s o  enhances the response capab i l ity of 

the system i n  terms of f l e x ib i l i ty and p r es u m a b l y  speed o f  response.  � it  

pro v i des a m eans for return i n g  th i s  system wh i c h  or i g i na l l y  d e v e l o p e d  a mong the 

pr i n c i p a l  p art i es, l ab our and m anagem e nt, to them but subj ect to p ub l i c  i nputs, 

feedback, and s cruti ny. The study group urges that the r o l e  of i ntervenor i n  

A l b erta b e  g i ven t o  the A LRB, as curren t l y  takes p l ac e  under the P SERA w i th 

respect to the P ub l i c  S e rv i ce E m p l oyee R e l at i o n s  B o ard. I n  other words, the B o ard 

wou l d  b e  respons i b l e  for appo int i ng m e d i ators and D i sputes I nqu i ry Boards, i n  

add i t ion  t o  g r i evance arb i trators / adj u d i cators a s  we l l  a s  i nterest arb i trators, shou l d  

the par ites f a i l  t o  agree.  Other than the fact that the P SERB present ly e xerc i s e s  

th i s  funct i o n, another reason i s  to return t o  t h e  pr i m ary p art ies through the i r  

l abour board s o m e  m e as ure o f  i nput i nto th i rd p a rty i ntervent i o n  i n  A lberta, wh i ch 

i s  pro v i d e d  at l east p a rti a l l y  to ass i st them i n  res o l v i ng the i r  d i sputes. Other 

reasons w i l l  be g i ve n  b e l ow. 

The study group stro n g l y  s u gg ests that the ALRB be g i ven n o t  o n l y  the i n i t i a l  but 

a l s o  an o n - g o i ng p l en ary superv i s o ry respons i b i l ity a n d  auth o r i ty with respect 

n�res. Mechani s m s  are suggested b e l ow for  foste r i n g  o r  perm i tt i n g  

more centra l ized a n d  broader based negoti at i ng structures. To t h e  e xtent that 

various negot iat ing  structures can have d iffer i n g, p o s s i b l y  d i srupt i v e  i mp acts o n  

the p ub l i c, they are an aspect o f  l abour r e l at i o n s  whi ch c a n  i n v o l v e  a very h i gh 

degree of p ub l i c i nterest.  l t  i s  with i ss u e s  l i ke the negot i a t i ng structure i n  m in d  

that w e  h ave proposed a n  e xpanded representat i o n  o f  the p ub l i c  i nterest o n  the 

Bo ard. H i sto r i ca l l y ,  l abour  b o ards have e xe rc i s e d  i n i t i a l  respon s i b i l i ty and p ower i n  

determ i n i ng n e got i at ing structures.  The part i es, g e nera l l y  s pe ak i ng,  have been l eft 

to {the own d e v i ces i n  d eterm i n i ng the future e v o lut i o n  and d e v e l opment of 

negot i at i n g  structures ,  as a ru l e  with l i tt l e  m o n itor ing o r  i np ut from l ab our boards, 

and p r i mar i l y  w i th foremost consi derati o n s  t o  the i r  own i nterests. Thus, p ub l i c  

p o l i cy cons i derati ons have been great l y  overs h adowed b y  the part i es' s e l f - i nterests 

i n  regards to the o n - g o i ng e v o l ut i o n  and d e v e l o p m ent of negot iat ing structures .  
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we e n v i s a g e  a l ab our b oard which can deter m i n e  the 

ava i l ab i l i ty of l awfu l  � work stoppage to the pr i m a ry p arti es .  They m ay be /1 
d e n i e d  access t o  the l awfu l  work stoppage as a t o o l for  enga g i n g  i n  a greement 

negot i a t i o ns where the board d e e m s  t h i s  i nappropri ate for reasons s et o ut b e l ow. 

A lternati v e ly,  they m ay be p e rm i tted to engage in f u l l o r  part i a l  work stoppages, 

as the b o ard deems appro p r i ate under  the c i rcumstances.  The negoti at i n g  structure 

c l ear l y  is a key var i a b l e  for determ i n i ng the potenti a l  eff i c i ency of n e go t i at ions 

and the p otent i a l  i mpa ct o n  the p ub l i c  i nterest under the var ious negot iat i ng 

schemes that the B oard c o u l d  d e e m  appropr i ate. Th i s  m akes i t  i m p erat i ve ,  to us, 

that the B oard be a b l e  to fash i o n  i n it i a l l y  as we l l  as on an o n - go i n g  b a s i s  i n  

v i ew of the feedb ack i t  rece i v es,  the negot iat ing structure a s  we l l  a s  the 

negot iat ing framework for agre e ment negot iat ions.  In short, we v i ew these two 

var i a b l e s  as b e i ng i ntegra l ly l i nked,  s i nc e  they can b e  a djusted i n  tand e m  in an 

effort at produ c i ng the best overa l l  framework a n d  structure f o r  agreement 

negot iat i ons.  Moreover, the A LRB wou l d  b e  compr ised i n  a m anner t o  p rov i de not 

o n l y  for  representati o n  by the p r i m ary part i e s  b ut a l s o  the p ub l i c  in the 

d eterm i nati on of the fra m ework and structure of agreement n e g ot i at i o ns.  

The proj e ct m embers recom mend n o t  on ly that the ALRB regu l ate access to the 

work stoppage act i v ity and determ i n e  whether th i s  act iv ity be fu l l  o r  p a rt i a l  but 

a l s o  that i t  a d m i n i ster the work stoppage.  The former concerns what we s ha l l  c a l l  

the "scope" o f  the work stoppage act iv ity. The l atter refers t o  the actua l  conduct 

o f  the work stoppage through p i cket ing  and re l ated act i v i t i es .  Th i s  w i l l  be referred 

to a s  the "form" of the work stoppage act i v i ty. l t  i s  part l y  in order that these 

funct i on s  be carri e d  out in  a prop er manner, c ons i de r i n g  a l l  p o i nts of v i ew and 

b r i n g i n g  as much exper i ence as p o s s i b l e  to bear on these dec i s i ons,  that we 

e n v i s a g e  a we l l - p a i d  labour board i nd e p e n dent of governm e nt, c o m p r i s e d  of the 

best p eo p l e  with d i verse backgrounds n ot o n l y  with i n  the l abour re l at i o n s  system 

b ut a l s o  from the p u b l i c  at l arge. In the adm i n i strati o n  o f  the work stop page, the 

Board wou l d  e xerc i s e  an e n l arged j ur i s d i ct i o n  partly in order to d raw upon the 

e xpert ise  res i d i ng w i th i n  the Board and c h i e f l y  i n  order to manage a l l  facets of 
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the l ab o u r - management r e l at i o n s h i p  i n  attem p t i ng to g u i d e  each l ab o u r - m an a g e ment 

to m atur ity. S p e ci f i c  p ro v i s i on s  for  the a d m i n i strat i o n  o f  the work stoppage are 

presented and d i scussed b e l ow. A p a rt i c u l ar reme d i a l  m ea s ure whi ch the B oard, as 

we v i ew it, wou l d  req u i re, wou l d  be the power to i mp o s e  damages for breaches 

of the �4ct ·it. admiAister:5>. Th i s  e xpans i o n  i n  reme d i e s  a n d  total  r e m ed i a l  auth o r i ty, " 
i s  i ntended to promote the obj ect ive  that the ALRB m anage a l l  a s p ects of the 

l ab o ur - m anagem ent re lat ionsh ip  in A lb e rta. 

In order to p ro v i de for  f l e x i b l e  ad m i n i strat i o n  of the Pet � 

·-adttoinistiii.r:s �'Ve i l  as the use o f  s oun���� re lat ions  p r i nc i p l es and practi ces,  -�·��--��,-·- -�--�,��"--���--=��--��--���--� 

we propose three a d d i t i o n a l  B oard p owers. They are, f i rst, that the Board b e  a b l e  

to abr i dge o r  e n l arge t i m e  prov i s i o n s  i n  the Act ie7•Jh 'inieters- as i t  d e e m s  

necessa ry, second, that the B oard h a v e  t h e  power to rev i ew terms of a c o l le ct ive 

agree ment and d e c l are v o i�h o s e  terms unreaso n a b l y  i nterf e r i ng with the c a rry i n g  

o n  o f  a b u s i ness, h a v i n g  due regard for  the reasonab l e  protecti o n  of trade u n i on s  

and the i r  e m p l oyees,  a n d ,  th i rd, that the B oard b e  e m p owered to rect ify c o l l ecti v e  

agre e ments, j ust a s  the courts c a n  rect ify contracts. 

The two l abour re lat ions  b oards current l y  operat i ng i n  A l be rta deve l o p  procedure s  

g u i d e s  o r  m a n u a l s  a n d  pract i ce "open - d o or" p o l i c i es .  They tape record hear ings,  

perm i t  the p ub l i c to attend, are recept i v e  to d i sc u s s io n s  o n  i s s ues concern i ng 

organ ized l abour o r  m anagement, a n d  make the i r  d ec i s i o n s  ava i l a b l e  to the pub l ic .  

From a p ub l i c  standp o i nt these p o l i c i e s  and pract i c e s  c l ear l y  are des i reab l e .  We 

c o m m e n d  them accord i n g l y  and recom mend the i r  cont inuan c e  in future. A l ong the 

l i nes  of i ncreas i n g  p u b l i c  acces s i b i l i ty and m o n itor ing, we wi l l  s peak b e l ow to 

i ncreased pub l i c  i nput and representat i ons in processes l i ke  the cert i f i c a t i o n  

process .  

F i na l l y, i n  v i ew of what was sa id  above,  we suppo rt the pro p o s i t i on that  there b e  

f i na n c i a l  acco untab i l ity i n  add i t i o n  to B o ard rev i ew w i th regards to pens i on and 

h e a l th a n d  we l fare p l ans, notw i thstand i ng anyth i ng i n  The Trustee Act. The 

preponderance of pro p o s a l s  on the j ur i s d i ct i o n  and the p owers of the B oard were 
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s et o ut above.  S o m e  a d d i t i on a l  p ro po s a l s  o r  m ore spec i f i c  s u gg e sted prov i s i ons 

are s pe l l e d  o ut b e l ow. 

Govern m e nt. As n oted in Chapter !, g o v ernment o ccup i es a n u m b e r  of ro l es i n  

A l b  I b I . c� VfA't# 
. . . ll: . . 

h d . e rta a our  re at 1ons�A0k I& om�piiQQ:: 1at �w o ccup i e s  t e o m mant 

part i c ipant  p o s i t i on in A lb e rta l abour  r e l at i ons.  lt ,flOW attempts to b e  a l l  th i ng s  at 

a l l  t i m e s  to a l l  p e o p l e  a n d  i t  is  our  o p i n i on that in s o  d o i n g  i t  does not s erve 

the system we l l . 

Th i s  e m ergence of the d o m i nance of government and its m u l t i  -faceted ro l� not 

a d ev e l o p m ent that o c c urre d  overn ight. l t  has been a gra d u a l  process i n i t i ated 

p r i m ar i l y  by the f orces o f  governme nt and in great m e asure a i de d  and abetted, 

a l be i t  u nw i tt ing ly, by b oth l ab o ur and managem ent i nterests, both of  whi ch saw 

a dv antage i n  government p art i c i pat ion .  Th i s  trend is not u n i q u e  to A l b erta or 

Canada nor to the f i e l d  of l abour  r e l at ions  and can b e  s i m i l ar ly  o b s e rved in other 

f i e l ds o f  i ndustri a l  and s o c i a l  endeavours.  l t  is a d ev e l o p m ent cons i stent with a 

frequent l y  h e l d  v i ew that i n  today's s o c i ety g overnment can s o l v e  a l l  o u r  

prob l em s  and b e  a l l  t h i n g s  to a l l  of us.  tt- is a developm e nt c onsistent "Wi#l-� 

gg:J:J.gr.aJUi!l'�HT'tH+ei:�--J::IL_!lllL.ilmi:ts� 

Notw i thstandi n g @ a cceptan�erreral- - - m i l i eu · · of o ur time�-
we d o  

b e l i e v e  that ser ious p arti c i p ants i n  A lb erta l ab o ur re l at i o n s  accept� a s  

not 

an 

operat i v e  p r i nc i p l e  in A l be rta l abour  r e l at i ons.  Labour r e l at i o n s  is not  an act i v ity 
o r  

that can b e  effect i v e l y  shaped by government regu l at i o n, part i c i p at i o n, nerr-- c ontro l .  

Effect ive  and construct i v e  l ab o ur r e l at ions  i s  b u i l t upon the efforts, c o m m i t m ent, 

a n d  u n d er standing between the pr i n c i p a l  part i c i p ants of  l abour  a n d  m anagement. -1-t

�f ort, c o m m itment, a n d  understan d i n g  of l abour and 

m a n a g em e nt are not c o m m od i t i es ava i l ab l e  to g overnm ent n o r  are they s u ited to 

g o vernment re�1 o n  a n d  contr o l .  Government  s i m p l y  d o e s  n o t  have these 
----·� 

ava i l a b l e  a n d  1rctt:n::s-Fte-�ty o f  act ing as a 

short, effect i veness i n  l abour r e l a t i o n s  i s  not  a co m m od i ty that can 

c o m m o d i t1'es 

surr ogate.  I n  

b e  generated f r o m  a reg u l atory act i v i ty. lt  i s  o u r  v i ew t hat t h e  A l berta l abour  
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r e l at i ons c o m m un ity is  presentl y faced w i th a d iff icu l t  c h o i ce.  On the o n e  hand,  i t · 

can cont inue to accept e v er greater governmental  part i c i p at i on o r  i t  can r ej e ct 

such a trend i n  favour of return i n g  the effecti v e  functio n i n g  o f  the system t o  the 

rema i n i n g  m e mb e rs of the c o m m u ni ty. l t  is our o p i n i on that the l atter a l ternat i v e  

i s  t h e  o n l y  m e an i ngful  choi ce ava i l ab l e  g i ve n  t h e  obje ct i v e  of effecti veness i n  

l ab o u r - managem ent r e l at ions.  W i th o ut a dra m at i c  reversal  i n  d i rect i o n, w e  c l ear ly  

fore cast the  d e m i se of the  l abour re l ati ons system as we now know i t  and w i th 

i t  the d e m ocrat i c  qua l i t i e s  of s e lf - determ i nati on, free c h o i ce, c o l l e c t i v e l y  

determ i ne d  dec i s i o n - mak ing ,  s e l f - h e l p, and t h e  rem a i n i ng vest iges  of free l abour  

m arket determ i n at i o n. 

I n  Chapter I we i de nt i f i e d  the l on g - stan d i n g  ro l e s  that governm ent has assum e d  i n  

A l berta l abour re l at i o ns.  They are: i ntervener, f ac i l i tator, reg u l ator, e m p l oyer, a n d  

custo d i an .  P l aced u p o n  t h e  backdrop of t i m e  we n ote that i n  t e r m s  of t h e  d egree 

of part i c i p at i o n  the ro les of i ntervene r, f ac i l i tator, and regu l ator d o m i nate the 

h i story o f  g o vernm ent p arti c ip at i or?;) whereas, the r o l e s  of e m p l oyer and custo d i a n  

are, c o m p arat i v e l y  speak ing, � newc om ers t o  the scene.  H i stor ica l ly s p ea k i ng,  

g overnment is  n o t  d o i ng anyth i ng fundamental l y  d ifferent in  i ts i ntervener, 

f ac i l i tator, and reg u l ator r o l es.  These tra d i t i o n s  are not o n l y  wel l  estab l i s h e d  b ut 

a l so we l l  accepted and we l co m e d  with i n  the l abour  r e l at i o n s  c o m m u ni ty. They are 

ro l e s  that, b y  and l arge, s e rv e  the system we l l . O n  the other hand, the ro l e s  o f  

e m p l oyer and custo d i an h a v e  e xp e r i enced not o n l y  rap i d  g rowth and deve l op m ent 

but a l s o  have b e e n  ass i gned p r i o r i t i e s  that t o  us are unaccepta b l e  assumi ng that 

g ov ernment is to cont i nu e  to f u l f i l !  its i ntervener, fac i l i tator, and regul ator r o les .  

On the o n e  hand,  we observe a d i rect conf l i ct o r  contrad i ct i o n  a m ong the new 

and o l d  ro l es .  I ts e m p l oyer and c usto d i an r o l e s  and p r i or i t ies  l e a d  to 

unrecon c i l ab l e  cre d i b i l i ty issues in the performance of its i ntervener, fac i l itator, 

and reg u l ator ro l es.  As noted ear l i er, i t  s i m p l y  cannot b e  a l l  th i n g s  to a l l  a s pects 

of the system .  As it stands now, it is not effecti v e  i n  any of its r o l es,  

part i c u l ar ly  the tra d it i o n a l  and usefu l  ro l es of i ntervener, fac i l i t ator, and regu l ator. 
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' 
l t  i s  our  v i ew that the g overnment part i c i pat ion  � i s  a p re m i er is s u e  i n  

--
A l b erta l abour r e l a t i o ns today. l t  i s  a l s o  our  v i ew that a s  w i th anycsyndro m e  the 

-___! 
current state o f  aff a i rs i s  tota l l y  unsta b l e  and, as n oted e ar l i er, i nstab i l i ty i s  the 

enemy of any effect i v e  l abour re lat ions  system .  The future w i l l  b r i ng forth st i l l  

further changes i n  the r o l e s  of g o vernment i n  A l be rta l abour r e l at i o ns.  The o n l y  

rea l  m atter t o  b e  d e c i d e d  i s  t h e  d i rect ion  a n d  character of these changes.  The 

d i rect ion we urge i n  the name o f  eff ect iveness in our l ab our r e l at i o ns system 

f o l l ows. 
.::> 

,, 

As noted ear l i er, the e mergence of the govern m e nt p arti c i p at i o n  ro l e  E3 

c o i n c ides w i th the e m ergence of the r o l e s  of e m p l oyer and custo d i an.  l t  s h o u l d  

b e  obv i ous to a l l ,  that recent decades have witnessed n o t  o n l y  e v er - i ncreas i ng 

e xten s i o n  of the l abour- managem ent r e l at i o n s  s ystem to govern ment a n d  its 

e m p l oyees,  but a l s o  ever - i ncre a s i n g  attempts b y  g overnment to i nf l uence 

negot iat i ng o u tc o m e s  and to term i nate l awf u l l y  c o m menced work stoppages.  We 

do n ot take i ssue w i th government w i th respect  to e i ther of these a cti v i t i e s .  B oth 

represent to us r i ght and proper g overnment c o n cerns and are q u i te c o n s i stent 

wi th a m andate t o  g overn. Howe v e r, we do take i s s ue w i th the apparent v i ew 

that government c a n  q u ite proper ly perform these ro l es cons i stent w i th i ts  other 

r o l es with i n  the l abour  re l at i o ns system. We d o  not b e l i e v e  that it  can do s o  

a n d  sti l l  ma i nta i n  i nte l l ectua l  honesty. l t  most certa i n l y  c annot assume these ro l e s  

fro m a foundat i on f i rm ly estab l i sh e d  a s  a d i rect part i c i pant w i th i n  the l abour  

r e l at i ons system .  O n  the other hand,  we are  qu i te  prepared to acce pt the v i ew 

that they can q u i te proper ly s erve the l abour  re l at ions  system and a s s u m e  

tra d i t i on a l  r o l e s  p r o v i d e d  that t h e s e  n e w  act iv it i e s  funct i o n  o uts i d e  o f  t h e  shadow 

o f  the i r  d i rect p a rt i c i pant r o l e. I n  a d d i ti on,  g i ve n  o u r  acceptance and i nd e e d  

e n c ou ra g e m e nt of t h e  e m p loyer  and c usto d i an r o l es,  i t  i s  our  v i ew that the 

syndro m e  m ust b e  res o lved by a d i rect redef i n i ng and reart i c u l a t i o n  of  

g o vernment's r o l e  in  the A lberta l abour  r e l at i o n s  system .  

� <� 
E m p l oyer Ro l e .  With respect to i ts e m p l oyer ro l e, the trad i t i o n a l  case has( v�kn 

L /  
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that t h e  p rov i s i on s  of " p r i v ate s ector" l ab o u r  re l at ions s ho u l d  n o t  app ly to the 

Crown o r  its e m p l oyees.  l t  was argued that e m p l oy m en t  b y  the Crown was a 

r i ght and p ri v i l eg e  and for  th is  reason, a s  we l l  a s  b ecause of nat i o n a l  s ecur i ty 

and s o ve i mm un i ty, it s h o u l d  be d i st ingu i shed from e m p l oy m en t  i n  s i tuat i o ns 

o uts i de the C rown. Wh i l e  t h i s  v i ew was acceptab l e  at o n e  t i m e  i n  the p ast, i t  

l acks c on s i derab l e  va l i d i ty today. There are at l east wo reasons for  th is .  F i rst, 

governments i n  the i nter im have c o nferred the ri ghts t o  organ ize, n egot i ate 

agr e e m ents, and to adm i n i ster them on the g o v ernments' own e m p l oyees a n d  the i r  

trade u n i ons .  l t  c l ear ly i s  n ot o u r  m an date to re -th ink th i s  d e c i s i o n  for  

g o v ernment. Indeed, for a l l  ea l puro p o s e s  the dec i s i o n  t o  e xtend these r i g hts 

m ay we l l  be i rrevers i b l e .  Even if  it were revers i b l e, we w ou l d  argue that the 

l abour re l at ions system is the b est system ava i l ab l e  for dea l i ng with e m p l o y ment 

r e l at i on s h i p s  b etween governments and the i r  e m p l oy e es .  We f u l l y  endorse a l ab o u r  

r e l at i o n s  s ystem for govern m e nts and the i r  e m p l oyees. S e c o n d, government's ro l e  

a s  a n  e m p l oyer  has undergone consi derab l e  transformat i o n  over the past few 

decades. Governme nts, as e x p l a i ne d  above, h a v e  g rown to such a s ize and engage 

i n  such a v a r i ety of programs that they have become the major e m p l oyer i n  the 

A l be rta e c o n omy. In add it ion,  they have d i v ers i f i e d  i nto act i v it i e s  a n d  enterp r i s e s  

n o t  prev i ou s l y  cons i dered with i n  t h e  d o m a i n  o f  government act i v i ty. P u bl i c  

owners h i p  o f  p r i v ate corporat i o n s  m eans,  a m o n g  other th ings,  that the d i st inct ion 

b etween p ub l i c and pri v ate s ector e m p l oy me nt, e m p l oyers, and e m p l oyees has 
��',"' 

b e c o m e  i n  m any cases'
/� i ru a.1y i n d ist ingu i shab l e. There a re m any occupat ions i n  

c �-�--which i n d i v i d u a l s  work for  p r i vate l y  o perated l!'��t e rpri ses as we l l  as enterpr i s e s  

s p onsored a n d  o perated by g o v ernm e nts. G o v ernm ents a r e  i nv o l ve d  i n  para l l e l  

act i v i t i e s  with the pr ivate s ector i n  tra n s p o rtat i o n, p etro - ch e m i ca l s, and other 

i ndustr i es .  The d i st i nct ion b etween pub l i c and p r i v ate sector e m p l oyers is  further 

obscured in the sense that g overn m e nt as we l l  as p r i v ate s ector e m p l oyers 

c o m p ete a l�'de one a n other i n  the A l be rta labour m arket. B oth typ e s  o f  
'--.1 

e m p l oyers draw from the s a m e  p o o l  of h u m a n  resources i n  the A l berta l abour  

m arket. Indeed,  governm e nts as m aj o r  e m p l oyers have a p ro n o unced i mp act o n  the 
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l e v e l  o f  wages, h ours, and work i n g  c o n d i t io n s  and to a l arge e xtent p l ay a 

l e adersh ip  r o l e  a m o n g  the i r  e�r p e ers i n  these regards. 

The fact that i t  i s  d iff i cu l t  and often i mp o s s ib l e  to d i st i n g u i s h  between p ub l i c and 

p r i vate s e ctor e m p l oyers as wel l  a s  e m p l oyees l eads us t o  c o n c l u d e  that they 

s h o u l d  be p laced under l e g i s l at i o n  s etti n g  f o rth a c o m m o n  set  o f  p r i nc i p l e s  hav i n g  

app l i cat i o n  to both p r i v ate a n d  p u b l i c  s ector e m p l oyers a n d  e m p l oyees i n  the 

A l b e rta l abour r e l at i ons system. We s tres s  at th i s  t i m e  that the c on cept of a 
i 

s i n g l e  statutefa v i ng app l i cat ion to a l l  e m p l oyers and e m p l oyees d o e s  n ot 
f 

necessar i l y  result  i n  the s a m e  set  of r i ghts, dut i es ,  and p r i v i l e ges b e i n g  e xtended 

to e m p l oyees and e m p l oyers in  both s ectors.  I n  otP!e1 'olfOrds, because ms1 

�mployer:- regardless of the seeto1 i11 which he may · ·  fullctiOII, -a.J�as� 
� the i r  er::!ElQyees shal!ld fall within the ambit of one statute ftJF�Tabo u r  

���1\ 9n o r d e r  t o  protect the p ub l i c  i nterest, t h e  A l be rta 

Labour Re l at i o n s  Board under our  p ro p o s a l s  w o u l d  determ i n e  the ava i l ab i l i ty of the 

l awfu l  work sto p p age.  Th i s  determ i nat i on wou l d  b e  carr i e d  o ut w i th i n  the contest 

o f  f u l l  representati on by a l l  i nterested or  concerned p art i es i nc l u d i ng p ub l i c  i np ut. 

In short, we b e l i ev e  that government as an e m p l oyer shou l d  be r eg u l ated under 

o n e  labour  r e l at i o ns statute j ust l ik e  i ts  c ounterpa rts i n  the p r iv ate s e ctor e xcept 

that the determ i nat i o n  of the ava i l a b i l i ty o f  the l ega l  work stoppage wou l d  b e  a 

q u e s t i o n  that the B o ard wou l d  address the e stabl i shment o f  the 

l ab o u r - management r e l at i onsh ip .  In a d d i t i on,  i f  the work sto ppage a v a i l a b i l i ty were 

g ranted in a re l at i o n s h i p ,  we a l s o  b e l i eve that the A lb e rta Labour  R e l at i ons B o ard 

s h o u l d  deter m i ne the form of the l awfu l  work stoppage.  This means that there 

may b e  s o - ca l l ed p a rt i a l  or  contro l l e d  work stoppages.  Such an approach, in our 

o p i n i o n, wou l d  c o ntr i b ute to and l e a d  t o  a f l ex ib l e  statute in its app l i cat i o n  

p ro v i d i n g  a var i ety o f  ways f o r  negot i at i n g  the c o l l ect ive agre e m ent wh i l e  

s i m u ltaneo us l y  tak i n g  stock o f  and app l y i n g  the p ub l i c i nterest t o  the 
I 

l ab o ur m anagem ent r e l at ionsh ip .  Th i s  f l e x i b i l i ty i n  approach wou l d  be dete r m i ned 

a n d  adm i n istered b y  the ALRB, wh ich w o u l d  b e  drawn fro m the A l be rta l abour  

r e l at i ons c o m m uni ty that i t  serves a s  we l l  as from the p ub l i c  at  l arge. 
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Let us r eturn to the argum e nt in favour of hav ing o n e  A l b e rta Labour  R e l at i o n s  

C o d e  app l yi n g  to a l l  e m p l oyers i n  t h e  Prov i n ce.  As noted e a r l i e r, u n d e r  present 

statutes n ot a l l  e m p l oyers and e m p l oy e e s  are reg u l at e d  b y  the same p r o vi s i on s  i n  

A l b e rta's l abour  re lat ions  statutes. A c o m p ar i s on o f  The Labour Re l at i o n s  Act with 

The P ub l i c  S e rv i ce Emp l oyee Re l at i o n s  Act d e m onstrates n otab l e  d ifferences.  The 

P,eretefors. c o m m itment to d iffer ing p r i c i p l es for  the " p ri vate" and "pub l i c" l ab o u r  

r e l at i ons s ectors i s  not condu c i v e  t o  the effect ive funct i o n i n g  o f  our  l abour  

re l at i o n s  system. l::lnfortuna;:t�bf. ;tit g i ves r i s e  t o  �'\ i n v i d i  
\
�m p a r i sons a m ong p ub l i c  

and p r i vate s ector e m p l oyee un i ons s i n c e  the " ru l es "  o r  framework under  whi c h  

they n egoti ate d iffer.  l t  a l s o  resu l ts, a t  l east i n  p a rt, i n  m u c h  greater p o l i t i c a l  

undertones to p ub l i c  as opposed t o  p r i v ate sector negot iat i ons.  The m ore h i gh l y  

p o l i t i c a l  nature o f  p ub l i c  sector negot iat ions h op�f u ly wou l d  decrease if  
L . 

govern ment invo l ve m ent i n  the l abour  re l at i ons system, e;:s p e c i a l l y  a s  i nterv e n o r, 

d i m i n i shed,  

negot iat ing 

C111C .rt��;!7 
and p erce i v e d  i ncons i stenc i e s  and a n o m a l ie s  

framework were r e m o v e d. Therefore, i t  i s  

with regarf to 

our  o p i n i o n  that 

the 

a l l  

e m p l oy e rs and e m p l oyees,  i n c l u d i n g  governm e nt e m p l o y e rs and e m p l oyees,  shou l d  

b e  governed by the s a m e  fundamental  regu l atory p r ic i p l es .  I n  other words, the 
/� "}-::"·��., 

e x i st i n g  d iffer�s i n  treatment are not appro p r i ate to effect ive l ab o u r  r e l at i o n s  

funct io n i ng a n d  represent c o ntrad ict ions i n  i t s  e m p l oyer  and regul ator r o les .  

I n  s u m ma ry, i t  i s  o u r  v i ew that A l b e rta l abour r e l at i o n s  statutes sho u l d  e xtend a 

c o m m o n  set of p r i n c i p l es and p ro v i s i ons hav i ng a pp l i cati o n  e qu a l l y  to a l l  

e m p l oyers,  trade u n i ons,  and e m p l oyees fa l l i n g  with i n  i ts scope a n d  j ur i s d i ct i o n .  

O u r  v i ew on t h e  c o m m o n  s et o f  p r i nc i p l es a n d  prov i s i o n s  i s  s et o ut i n  Chapter 

VI .  By p ro v i d i ng a c o m m o n  set of p r i n c i p l es and prov i s i on s, i t  does not f o l l ow 

that a l l  emp l oyers,  trade un ions and e m p loyees wou l d  e nj oy i dent ica l  r i ghts, 

p r i v i l e g e s ,  and dut i e s  vvi th in  the A l b e rta l abour r e l a t i o n s  s ys te r11,. as disoussed 

�. 

Custo d i a l  Ro le .  In  i ts c u sto d i a l  r o l e  the govern m e nt of A l berta attempts to 

i nf l uence the econo m i cfAI outcomes of the negotiat i n g  p r o c e ss. lt  a l s o  may d i rect 
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t h e  d i s cont inuat ion of t h e  work stoppage a ct i v i ty. T h e  former i s  expressed throu g h  

p ub l i c l y  stated p o l i cy stat e me nts, and t h e  l atter i n  the regu latory statute govern i n g  

t h e  syste m .  A l though t h e  c usto d i a l  r o l e  i s  appropr iate to governme nt, i ts  activ i t i e s  

in  t h e  f u lf i l l ing  o f  i t s  r o l e  under m i ne the effect ive  functi o n i ng of t h e  A lb e rta 

l ab o ur r e l at i o ns negotiat ing system. l t  is a l so o u r  v i ew that the g o v ernment 

practi c e  of announci ng negot iat ing g u i d e l i nes hav i n g  a p p l i cati on s o l e l y  to i ts own 

e m p l oyees,  i s  d i st inct ly d i s cr i m i natory and frustrates the negoti at ing process.  l t  

represents a c o ntrad i ct i on i n  governm ent's e m p l oyer  a n d  custod i a l  r o l e s  and 

as�uch can cause g reat harm to the functi on ing of the system. I f  i n  i ts w i s d o m  
I 

the govern m ent e l ects to i n f l u ence negot iat ing outc o m e s  e ither i n  i ts  e m p l oyer 

role or otherw i s e  i t  shou l d  be done only to support s o c i a l ,  e c o no m i c, o r  p o l i t i c a l  

g o a l s  i t  m ay otherw i s e  h a v e  a n d  shou l d  n o t  b e  d o n e  i n  a d i s cr i m i natory m anner. 

Further, statem e nts attempt ing to inf luence negot i at ing e cono m i c  o ut c o m e s  o n l y  

erode t h e  negot i at ing process by putt ing i nto quest i o n  governm e nt's conf idence i n  

the system and have l itt l e  effect o n  negotiat ing o u tc o m e s  other  than aggravat in g  

the n e g ot i at ing process.  S i m i l ar l y, the d i s c ont inuance of t h e  work stoppage 

d e m o nstrates l itt l e  conf i dence in the negoti at ing process as we v i ew i t. Th i s  

author i ty sho u l d  b e  e xerc i se d  o n l y  for reasons o uts i d e  the funct i o n ing of the 

l abour  re l at i o ns system such a s  econom i c, s o c i a l ,  o r  p o l i t i c a l  cons i d e rat i ons or 

i m perat ives . · 

To u s  it i s  qu ite  understandab l e  that govern m e nt seeks to i nsure that the 

funct i o n i n g  o f  o ur l abour re lat ions  system is c om p at i b l e  with i ts s o c i a l ,  econo m i c ,  

a n d  p o l i t i c a l  g o a l s. Howeve r, i t  i s  o u r  v i ew that t h e  pursuit  of s u c h  g o a l s, whi c h  

are p r i m ari l y  re l ated to i t s  custo d i a l  ro l e, d o e s  n o t  j ust ify government 

p arti c i pat i on in the funct i o n i n g  of the l abour re lat ions  system and i ts acti v iti es .  l t  

i s  f o r  j ust such a reaason that we b e l i eve the r o l e  of govern m e nt a s  a d i re ct 

part i c i pa nt, other than as e m p l oyer, with i n  the system i s  no l o nger tenab l e. l t  i s  

o u r  v i ew that the response by g overnm ent t o  m atters r e l at i ng t o  l ab o ur r e l at ions 

shou l d  b e  taken by governme nt not as a p arti c i pant with in  the system b ut from 

o uts i de the system and upon a rat i o n a l e  wh i ch refl e cts i ts l e g i t i m ate s o c i a l ,  
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econ o m i c, and p o l i t i c a l  g o a l s  a n d  act iv i t i es .  We b e l i ev e  that government b y  i ts 

v ery nature and p owers has a m p l e  and appropr iate rem e d i es ava i l a b l e  to i t  i n  

order t o  respond t o  any devel op ment with i n  the l abour re l at i o n s  system whi ch 

may b e  of concern to it .  For i nstance, g overnment can order  str ikers b a c k  to 

work and even i mpose sett l e m ents. The statutes govern i n g  l ab o ur r e l at i o n s  i n  

A l be rta, i n  our v i ew, shou ld  b e  such that they regu l ate u n i o n  and e m p l oyer 

recogn i t i on, agreement 

pract i ce s  i nd e p en d e nt 

system.  Accor d i n g l y, 

negoti at i ons,  agreem ent adm i n i strat i o n, and unf a i r  l abour 

of government as an i ntervenor in  the l abour r e l at ions 

i t  i s  our  v iew that the e x ist ing str i k e - stop p i ng a ct i v ity set  

out  i n  D i v i s i o n  4,  sect ions 148 -1 50, of The Labour  R e l at i ons Act and known a s  

"emergenc i es" shou l d  be removed from a l abour re lat ions  statute of g e n e r a l  

app l i cat ion i n  f a v o u r  o f  i t s  own statute. 

Regu l ator  R o l e .  Through its regu l ator ro l e  and the m e d i um of the s tatutes 

governm e nt in effect sets up the statutory l ega l  framework that governs the 

l ab o ur re lat ions system .  l t  is our v i ew that the statutes current l y  in effect 

represent the products of an organ i c  evo l ut i o n  governed i n  p a rt by p e r i o d i c  

l ab o u r - management pract i t i oner l obby i ng a n d  i n  p art b y  consc i o us government 

d ec i s i on s  on the k i nds of statutory provi s i on s  it wants. However, the statutes are 

not the product of an effort o n  the part of g overnm ent to set  out in  its e n t i rety 

a cohe s i v e  f ra m ework to govern the A l be rta l abour re lat ions  system.  Our a n a l ys i s  

d i d  not f i n d  statutes that set out a c l ear  statement f o vera l l  governm e nt purpose 

o r  v i ew of the  k ind o f  l abour re l at i ons system i t  wants f o r  th i s  Pro v i nce .  A s  a 

resu l t, the l abour r e l at i ons c o m m u nity i s  forced to funct i on i n  a statutory 

framework that g i ves no c l ear statem ent of the purpose or v i ew of its creator. 

On the other hand, i t  is read i ly app arent fro m  our rev i ew o f  A l berta l abour 

re l at i on s  l e g i s l at i on and govern m e nt behav i our  that the Govern ment of A l berta 

does seem to have a purpose and v i ew and even g o a l s, e xp ectat i ons, p o l i c i es ,  

and p r i nc i p l es w ith respect t o  t h e  funct i o n i n g  of t h e  l abour re l at i ons system o f  

A l berta. However, th i s  purpose, v i ew, g o a l s ,  e xp ectat i ons,  p o l ic i es,  and p r i nc i p l es 

are not c l ear ly def ined  or c l ear ly  s et o ut. I n  o u r  v i ew, l e g i s l a t i o n  and govern ment 
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behaviour has e v o lv e d  i n  a reactive m anner a n d  pri m ar i l y  in response to c r i s i s  

c i rcumstances a n d  per i od ic  l o bt;Y: i n g  by t h e  pri nc ipa l part i c i pants.  I n  t h e  resu l t, w e  

h a v e  statutes that c o nta i n  anor{0e s  a n d  i n c o n s is te n c ies .  

l ntervenor Ro le .  l t  i s  our  opi n i on that  the evo l ut i o n  of l abour re l at i ons a ct iv i ty i n  

A l b e rta has �) to i neffect i v eness i n  the tra d i t i ona l  act i v i t i es pursued b y  

govern ment i n  f u l f i l l in g  the i ntervenor r o l e. A s  i s  noted e ar l ier, government's ro l e  

a s  i ntervenor i nc l u des i ntervent ion i n  the negot iat ing process b y  way o f  m e d i at i o n  

or  D i sputes I n q u i ry B oards i n  a n  attempt to avo i d  a work stoppage, with 

conci l iat ion i n  a n  attempt to a i d  the negot i a t i n g  process i nv o l v i n g  po l i c e  and 

f i re m en, appo i nt ment of m e m bers to a gr ievance arb itrat ion board, appo i ntment of 

m e m bers to an i nterest arb itrat i o n  b o ard, appo i nt ment of m e mb e rs to a Vo l untary 

C o l l ecti v e  B arg a i n i ng Arb i trat i on B oard, and exte n s i o n  of the r i ght to prosecute. 

I n  part, th i s  i n effect i veness is the resu l t  of { i )  i ncreased ro l e  of government i n  

the l abour re l at i o ns s ystem {employer r o l e) ,  ( i i )  i ncreased com m i tm e nt and efforts 

to inf luence the o utc o m e  of the n e gotiat ing proces s  {custo d i a l  r o l e) ,  and ( i i i) i ts  

prop ens i ty to i ntervene dur ing the course of a work stoppage {custo d i a l  ro l e) .  

B ecause o f  these d ev e l opments, w e  s incere l y  quest i on the ab i l i ty of governnent to 

effect i v e l y  cont i n u e  the trad i t i o n a l  ro l es of i ntervenor, employer, and custod i an a l l  

at the same t i m e .  There i s  today a d i rect c o nf l i ct b etween these three ro l e s  and 

its empl oyer a n d  c u stodi a l  r o l es,  and th i s  renders govern m ent part i c ipat i o n  

suspect. T o  u s ,  t h i s  confl i ct creates a cre d i b i l i ty g a p  a n d  ra i ses m aj or doubts 

about the neutra l i ty of govern m e nt part icipat i on in  the syst e m .  As a result  of  

i ncreased employer and custo d i a l  ro l e  act i v i t i es ,  we d o  not b e l i ev e  that  

govern ment can be effect ive i n  its r o l e  as a n  i ntervenor. I n  other  words, trad e  

un i ons a n d  emp l oy e rs a l ike may quest ion government's m otives i n  c arry ing o u t  i ts 

i ntervenor and custod i a l  ro les  recogn iz ing that government i tse l f  i s  an act i v e  and 

i ndeed domi nant empl oyer i n  the Alberta l a b our r e l at i ons syste m. G i ve n  th i s  

s i tuat ion and, i n  o u r  opin i on, the paramof?>f the e mployer and custo d i a! ro l e s ,  

t h e  i ntervenor ro l e  m ust y i e l d. G o vernm ent must  r e m o v e  i ts e l f  f r o m  i ts present 
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d i re ct i ntervenor part i c ipati o n  i n  the l abour re l ati ons system and from a l l  

procedures current l y  i n  effect re l at i ng to such a ct iv i t ies .  l t  i s  o ur o p i n i on,  that the 

l abour re lat ions  system shou l d  be free to d ev e l o p  o n  i ts own and i nd e pendent of 

government s ubj e ct, h owever, to government c o nt i nu i ng to a ct i n  its custo di a l  

ro l e. A n  ident i f i cat ion o f  the g o v e rnment intervenor a ct i v it i e s  f o r  each of the for  

statutes covered i n  our rev i ew f o l l ows b e l ow. 

In s u m ma ry, the Government of A l b erta current l y  assumes five m aj or ro l es 

nece s sary to the proper functioning of the A l be rta l ab o ur r e l ations system. W e  d o  

n o t  b e l ieve that a l l  these r o l es a r e  appropriate nor c a n  t h e y  b e  fu lf i l l e d  through 

d irect governm ent part icipation. G iven the current d o m inance of the e m p l oyer r o l e ,  

i t  l e ads to i nternal  incons iste n c ies,  contrad ictions, and credib i l ity i s s u e s  i n  the 

govern ment's other role part icip at ion,  part icu l ar l y  w ith respect to its intervenor 

r o l e. The i ntervenor role can best b e  assumed b y  other inst itutions i n  the s yste m .  

Fac i l i tator R o l e .  As noted ear l i e r, government currentl y  a s s u m e s  a number  of 

activ it i e s  d e s igned to faci l itate the s m ooth funct i o n i ng of the A l be rta l abour 

re lat i ons syste m .  lt is o ur o p in i o n, that governm e nt's ro l e  as a faci l itator needs 

to b e  v ig ourous l y  upgraded b y  not only upgra d i n g  e x ist i n g  act i v it i e s  but a l s o  

part i c i pat i n g  i n  new fac i l itator a ct i v it i es.  T h e  g overnment shou l d  be a b l e  t o  

effecti v e l y  a s s u m e  this ro l e  s i nc e  its ro l e  as i ntervenor wou l d  b e  great l y  

d i m i n i s he d  as proposed above.  We b e l i eve th i s  r o l e  change s h o u l d  enab l e  the 

Department of Labour, in  part i c u l ar, to ass u m e  a m uch more independent and 

perhaps be perceived i n  a m o re neutra l ro l e  i n  foste r i n g  both agreement 

negotiat i o n  and agree ment a d m i n istration by act ing as a resource to b oth l abour 
' 

and management. We envisage the estab l is h ment of an e xpanded i nformat ion 

centre based with in the  Depart ment of  Labour a s  one b as is for i ts upgraded 

faci l itator  activ ities. I n  general ,  we b e l ieve that g overnment s hou l d  g ive greater 

priority and co m m itment to the activit ies  of e ducation,  res earch,  p u b l icat i ons on 

l abour r e l ations m atters, and l abour re l ations information and stat ist ics.  With 

resp ect to new faci l itator activ ities we b e l i eve that the l abour r e l at i ons syste m 
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wou l d  greatly benefit  b y  an i nst itut ion that pro vi des a d ir e ct i nterface b etwee n  

t h e  l abour- m anagement re l at i ons c o m m u n ity a n d  t h e  L i e utenant Governor i n  

C ou n ci l . 

I n  s u m mary, i n  i ts fac i l i tator ro l e  the G o v ernment of A l b erta fac i l i tates the  

funct i on i n g  of the l abour re l at ions system through educati on,  i nformation, a n d  

research. This i s  a m o st appropri ate activity.  I n  addition, un l i k e  other i n d ustria l i z e d  

j ur is dictions, there i s  current l y  no institutional  structure through wh i ch t h e  l abour 

r e l ations community and the g overn ment of Alberta can interact to ident ify a n d  

d iscuss issues a n d  c o ncerns with t h e  fundamental functioning of the A l b e rta 

l ab o ur re l ations system .  

Leg a l  Counsel  a n d  Consultants . W e  a c cept the fact that l eg a l  counse l  a n d  

consu l ants h a v e  a def i n ite ro l e  to pl ay i n  the labour re l at i ons systems of Alberta. 

However, in  our opinion, their ro l e  and part i c i pation s h o u l d  be subordinate to the  

pr i m ary ro l e s  and part i c i pation of l abour a n d  m anagement to  the re l at ionsh i p. l t  is  

our v i ew that l awyers and consu l ants s ho u l d  represent o n l y  one of severa l  i nputs 

i nto the d e c is ion - m a k i n g  process of both m a n ag ement and l ab our. On the other 

hand, they br ing with the ir part i c ipat ion techn i c a l  knowl e d g e ,  e xper i ence a n d  

e xpert i s e. l t  c o u l d  b e  that t h e  i d e a l  resource with i n  t h e  c o m m un i ty wou l d  b e  a 

c o m bi nation of the e x i st ing  l eg a l  and c o n s u l t i n g  resources work i n g  i n  tand e m .  

S u c h  a f u l l  s erv i ce c apab i l ity os an important backdrop a g a i nst wh i c h  we c a n  

e v a l uate t h e  part i c ipat i on of l awyers a n d  consu l ants i n  the  system .  lt i s  our 

opi n i o n  that there is a need to upgrade l awyers' e xperience and understanding of 

l abour re l ations and i ndeed often of labour l aw. I n  addlE) consu l  ants' knowle d g e  

of l a bour l aw shou ld  b e  upgraded. Howe v e r, i t  is n o t  our intent i on to encourage 

consultants to practice law w ithout a l i cense.  

Law facu lty cur icu lae g enera l l y  are genera l ist  in nature and s o m e  l awyers who 

become inv o l ved in  l abour l aw i n it i a l l y, if  n ot s ubsequently,  do not necessar i l y  

pos s e s s  a n  adequate nor appropri ate b a ckground o r  e xpo s ure t o  e ither l ab our 

re l at i o n s  or labo ur l aw. Some l e g a l  counse l be{�) i nvo l ved with l i tt l e  
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c o m m itment to the l abour - m anagement re l ati onship b ut with a great d e a l  of  

c o m m itment to the pra c t i c e  of l aw. Often, i t  s e e m s, l e g a l  counse l  tends to 

b e c o m e  pre occupied with the l e g a l  i ssues and l eg a l  r a m i f i c at i ons.  On the other 

hand, th i s  may b e  quite understandab l e .  l t  may a l so be the result  of  i n struct ions 

from the c l i ent who has the s h o rt run v i ew i n  m i nd.  Consequent l y, organi ze d  

l abour i n  parti c u l ar as we l l  a s  management note that l awyers a r e  tra i ne d  and 

s k i l l e d  at arg u i n g  the techn i c a l i t i es .  However, the techn i ca l i t i e s  approach may result  

i n  undue tens ions or m i sunderstandngs and may a l s o  j eopard ize  the trust and 

l abour r e l ati ons understand ing  b u i lt  up by the part ies  to the re l at ionsh ip. I n  short, 

the part i e s  s h o u l d  be c o g n iz a nt that short term g a i ns ,  h owev e r  they are obtained,  

m ay not serve l ong term n eeds, obj ect ives o r  i nterests. Obv i ou s l y, the s o urce of 

these c o mpl a i nts and c oncerns often is the pri mary party that found the resu l t  

unfavourab l e  t o  h i m  in  a parti c u l ar case .  Th i s  react i o n  ref l ects t h e  wi nner - l oser  

syndro m e  wh i c h  i s  part and parc e l  of our  adversa r i a l  l e g a l  system.  
/"'"� 

s i g n i f i cant that these COQ9erns and o b serv�t i n s  J stem from the pri m a ry 

because the pr i m ary pa1: )re the ones that �yers h a v e  been reta i ne d  to 

',� 

l t  i s  

part i e s  

serve. 

B y  c ontrast, a lthough consu l ants frequentl y br ing  to l abour r e l ati ons cons i derab l e  

pract i c a l  e xper ience,  the i r  e xper i ences may i n  rea l i ty b e  s o m ewhat n arrower than 

what is c a l l ed for i n  the i r  c o ns u lt i n g  practi ce .  They may wel l  l ac k  s uff i c i ent depth 

or breadth in the nuances and s ubt l e t i e s  of the l aw g o vern i n g  the a ct i v i t ies  they 

are i nv o l ve d  in .  To re iterate, we are not arg u i n g  that c onsul ta nts s h o u l d  pract i c e  

l aw without a l i c ense.  H owever, w e  are c o g n i zant o f  t h e  fact that consu ltants l ik e  

t h e  pri m ary part i e s  t o  t h e  re l at i onship operate with in  a h i g h l y  regu l ated area o f  

act iv ity and 

c o u l d have 

I n e xper i ence 

as such the i r  suggest i ons, rec o m m endations,  o r  courses of act i on 
' .::: ;::. 

d i rect i rr(pc;l on the r .. prtles' r i g hts and respons i b i l i t i es at l aw. 
V \. J 

in certain facets of t �Vour re l at ions and a l a ck of a thorough 

groun d i n g  b y  consu ltants and l awyers a l i k e  has resu lte d  i n  m aj o r  and very cost ly 

m i stakes i n  the past  and pre s u m a b l y  wi l l  cont inue to d o  s o  i n  the future. What 

is c a l l ed for, in our opi n i on, is a greater c o m m i tm ent to the profes s i o n a l  

deve l opment and broaden i n g  of b o t h  l e g a l  counse l  and c o n s u l ants' e xposure t o  
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and background i n  act i v i ty areas such as l abour r e l at i ons l aw, the n ature and 

funct i o n i ng of the l abour re l at i ons system, and the pos s ib l e  i mpact or  

r a m i f i cat ions of var ious strat e g i e s  and tact i cs dur ing the process of c e rt if i catio n, 

agreement negot i at ion, agreem ent adm i n istrat i on.  A l l  these qua l i ties i mpact on the 

tenor, v i a b i l i ty, and l ongev i ty of the l abour manageme nt re l at ionship. P erhaps, 

g overn m e nt i s  in the best po s it i o n  to fac i l itate prof e s s i ona l deve l opme nt of this 

nature. 

B oth l e g a l  c o u n s e l  and c o n�ts are subj ect to the rigorous tests of c ompetition 

in the m arket  p l ace. Thi s  is good and as it shou l d  be. However, we are st i l l  l eft 

with the issue of h ow to protect the c l ient aga i nst potential  h arm that l eg a l  

c ounse l or  consu ltants c a n  bring t o  a l on g  stand ing  l a b o ur - m anagement 

r e l ationsh ip. Lawyers and cons u l tants are not d i rect parties to th i s  r e l ationship. 

S o me pos s i b l e  avenues of protection i n c l ude c l oser  s c rutiny of credent ia l s, 

l i censing, and s e l f - regu l at i on .  H owever, th i s  ra ises the q uestion of the agency that 

s h o u l d  b e  e mpl oyed to a d m in ister these k inds of tasks and respons ib i l i t ies .  As it 

r e l ates to l awyers, inasmuch a s  the Law Society a l ready is invo l ve d  in m ost if 

n ot a l l  of these funct i ons and act iv i t i es it c o u l d  pre s u m ab l y  e xpand its ro l e  to 

the tra i n i ng, l icens i ng and reg u l at i n g  of l abour re l at ions l e g a l  spe c i a l i sts.  As for 

consu ltants, they probab l y  wou l d  be we!! a d v i s e d  to estab l is h  the i r  own 

assoc iat i on with a code of prof e s s i on a l  ethics to which i ts m embers m ust adhere 

a s  a condit i on of m e m bersh ip. I n  m a k i ng these rec o m m e ndations, we are m i ndf u l  

of  t h e  pos s i b l e  p itfa l l s  of s e l f - re gu l at ion  a n d  l ic ens i n g  s u c h  a s  t h e  erect ion o f  

b arriers to e ntry a n d  the m onopo l i zat i o n  of m arkets.  

C ourts. \Ne h a v e  already discussed above the vast ly e xpanded ro l e  which in our 

v iew the A l berta Labour R e l ations B oard has in overse e in g  the tot a l ity of the 

A l berta l abour re l ations system.  G iven this e xpanded ro l e  of the Board, we 

envisage the c o ntinued ro l e  of the courts in three areas of act ivit ies:  concurrent 
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jur isd i ct ion o f  f i rst i nstance i n  respect o f  m atters whi c h  are both unfa i r  l abour 

pract i c e s  and torts a n d  cr i m es ;  a rev i ew j u r i s d i ct i o n  over  a l l  a d m i n i strat i v e  

tr ibuna l s  i nc l ud i ng the  B o ard, gr ievance a rb i trators and b oards, a n d  i nterest 

arb itr ators and i nterest arb i tration b o ards, and an enforc i n g  funct ion i n  respect of 

orders of a l l  the adm in istrat ive tr ibuna l s  provided for  under the code. 

Juri s d i ct i o n  of F i rst I nstance. Cr i m es such as assau lt, trespass and wi l l f u l  damage 

to  property wh i c h  7'1't- ar ise  

b e  tr{a l ab l:) a s  

B e n c h  as t h e  case �be.  

in  the  c ourse of a l abour d i sp ute wou l d  of  course 

continue to such in  Prov i nc i a l C ourt and the Court of Queen's 

Thi s  type of conduct as we l l  as n u i sance, defam ation, and int im i dat ion a l s o  

am ount to a tort or c i v i l  wrong a n d  thus t h e  C ourt of  Queen's  B ench wou l d  have 

jur i s d i ct i o n  to hear  a n d  determ ine these m atters and g rant i nj unct ive re l i ef and 

damages.  Such a ro l e  f o r  the courts s h o u l d  and m ust continue.  We are, however, 

concerned that i nter i m  i nj unctions m i ght b e  granted i n  c erta i n  s ituati ons which  

have the  effect of underm i n i n g  the  barg a i n i n g  of the negot iat ing  process and at 

the s a m e  t i m e  t i l t ing  the b a l ance of power in the n egot iat ing process 

of o n e  s i de before the  f u l l  i ssues of the d i spute can be c o n s i dered.  

i n  fav5ll1r-,, 
' \ 

Th i s  �e s l t  ) 
'-__/ 

has a lways made the c ourts appear to b e  o n  the s i de of m an a ge m ent. 

Accord i n g ly,  we b e l i e v e  that the code wou l d  pro v i d e  that the grant i ng of any 

i nter i m  i nj unct ion in  a l ab o ur d i spute wou l d  b e  l i m ited to those s i tuations where 

the wron gful  act causes i mm ed i ate danger of s e8 i nj ury to an i nd i v i d u a l  o r  

causes actual  obs truct i o n  o r  phys i c a l  d a m a g e  to p roperty. 

Judic i a l  Revi evv. Dec i s i ons of a d m i n i strat i v e  tr ibun a l s  under the Labour R e l at ions 

Act are a l l  c urrent ly r e v i ewab l e  by the C ourt of Queen's  Bench.  Such a revi ew by 

the C ourt of Queen's B ench i s  appe a l a b l e  t o  the Court of A p p eal  and u l t i m ate l y  

appea l a b l e  t o  the Supre m e  Co urt o f  Canada by l eave of that c ourt. 

The dec i s i ons of c e rta i n  adm i n i strative tr ibun a l s  are made rev i ewab l e  d irect ly b y  

the Court of Appea l .  E xa m p l es are t h e  d e c i s i ons of the D e v e l o p m ent App e a l  



49 

B oard and the P u b l ic Uti l ities Board .  We b e l ie v e  that the rev iew of the functionin g  

of the various b oards under the proposed c o d e s  s h o u l d  a l s o  b e  carried out b y  

the Court of A p p e a l .  Such a 
/\ t) wou l d  e xp e d ite m atters w ithin the l abour 

r e l ations syste m a s  a who l e, wou l d  cre ate greater u n iform ity, reduce c osts 

res u l ting from d e l ay, and accord to the a d m inistrativ e tribuna l s  in the l abour  

re l ations system a d e gree of respect at  l east equa l to that rece ived by the 

D e v e l o p m ent A p e a l  Board! 

As far as grounds for rev iew are concerned,  we do not b e l ieve there are 

current ly  any d ifficu lties with tho s e  currently app l ie d, that is, error of l aw on the 

face of the record,  breach of the duty o f  f a irness or  or  natural  j ustice, and 

j urisdictional  defect. H owever, in v iew of our  proposa l s  with respect to the new 

role and functionin g  of the A l b e rta Labour R e l ations B oard and its j urisd iction 

over unfair l a b o ur practises and to a l l ow it to b ro a d l y  fashion appropriate 

remedie s  inc l uding the imp o s ition of f ines,  we be l ieve that any f ines imposed b y  

t h e  Board s ho u l d  b e  appe a l ab l e  t o  t h e  C ourt of A p p e a l  as they wou l d  b e  f r o m  a 

P ro v incia l  Court. 

Jud ic ia l  Enforc e m e nt. Under the v arius Acts p resent ly in effect certain of the 

a d m in istrative tribuna l 's  orders may b e  f i l e d  with the C ourt of Queen's Bench and 

b e c o m e  enforce a b l e  a s  court orders.  In the restructuring of the l eg is l ation into the 

A l berta l abour r e lations code we b e l ieve a l l  a d m in istrative Board orders, in the 

case of non - c o m p l iance, should b e  f i l e ab l e  w ith the C ourt of Queen' s  Bench and 

enforced as such.  

To ass ist in  the enforcement o f  Board o rd ers in the courts syste m and to  

pre s e rve the  integ r ity of  the  syste m and our  respect for  l aw and order  we 

envisage the Attorney Genera l 's Department taking an a ctive role but separate and 

a part from the p a rties .  
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GOALS 

Trade U n i ons.  Trade u n i ons have conf l i cts i n  g o a l s  i n  the sense that not a l l  g o a l s  

c a n  b e  f u l l y  sat is f i e d  a t  the s a m e  t i me.  The pr i or i t i es attached to d ifferent g o a l s  

vary f r o m  o n e  u n i on t o  another d epending upon s uch factors as t h e  i nterna l 

d e m ographi c  c h aracter ist ics o f  the unit, the d i str ibut ion of po l it i c a l  inf luence 

a m on g  d i fferent f a ct i ons or sub - u n i ts of the un i t, and the goals  that  trade un ion 

l eaders purs ue i n  attempting to stay i n  off i ce ,  yet effe ct i v e l y  respond to 

pressures fro m the unit  they repres ent as we l l  as to pres sures from above with i n  

the trade un i on organ i zat i on. Although uni ons str i v e  for the m a x i m i z i ng o f  g o a l  

sat isfacti on, t h e y  v e ry rare ly can un i l atera l ly a c h i e v e  t h i s  e n d  a n d  must, therefore, 

accept part i a l  s o l ut i ons, part i c u l a r l y  the l eaders i f  they w i s h  to avo i d  creat i n g  

f a l s e  or  unrea l i st i c  e xpectat ions o n  the part of the i r  c o nstituency. 

There is a major  s ource of pos s i b l e  pres sure on union g o a l s .  l t  is s o c i ety. 

S o c i ety seems to b e  plac ing trade union g o a l s  under greater e xa m inat ion and 

c loser  s cruti ny.  T h i s  i s  parti c u l a r l y  the case with respect to the m anner i n  whi ch 

s o m e  trade un ions  seek to atta i n  the  g o a l  of the ava i l ab i l ity of the l awfu l work 

stoppag e  i n  the pub l i c  s ector. In s h o rt, s o m e  trade uni ons may not b e  a b l e  to 

force changes i n  l e g i s l at ion or  to i nf l uence the  des i gn of the l abour r e l at ions 

system by e n ga g i ng i n  unl awf u l  work stoppage a ct i v it ies ,  part i c u l ar l y  i f  the i r  

resort t o  these tact ics a l i enates the  pub l i c, a s  i t  presumably does.  

The v a l ue of the trade union l i e s  i n  i ts  d e m o crat i c  nature. l t  i s  a v eh i c l e  f o r  

people  t o  part i c i pate i n  a d e m o cr at i c  i nst itut i o n .  Trade un ion l eadership s h o u l d  

rec o g n i z e  th i s  i n herent v a l u e  and w o r k  towards preservat i on of t h e s e  qua l i t i es i n  

the ir  organ i zati ons .  Fail ure to d o  so cou ld  generate greater c onstra i nts b e i n g  

p l a c e d  p l a c e d  on trade un ion off i c e rs a n d  i nta-un i o n  act i v it ies .  

M anagement. Our eva l uation and c o m m ents on management's goa l s  are essent i a l l y  

the s a m e  a s  f o r  trade union g o a l s .  They are that m anagement pursues l eg i t i m ate 

and v a l i d  goa l s .  H owever, i f  m an a g e m ent fa i l s  to b e  respons i v e  to pub l i c  s crut i n y  
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and pub l ic interests in  pursu ing i ts g o a l s, greater th i rd party restra i nts m a y  b e  

p laced o n  t h e  e xerc i s e  o f  m anager i a l  d i s cret i on. M anage ment, l ik e  trade unions, 

must r e a l ize that the s i mu l taneous sat isfact ion of a l l  goa l s  m a y  be i mposs i b l e  to 

a c h i eve .  B ecause i t  is d iff i c u l t, if not i mpos s i b l e, to m a@e a l l  g o a l s  

s i mu l taneous l y, pri or i t i es must b e  attached to g o a l s .  W e  suggest that m anag e ment 

p lace  h i g her  pr i or i ty on the qua l i ty of working l ife  and the workp l ace 

env i ronment, b ut we a l so recognize  that s o m et i m e s  i mpro v e m ents in  these areas 

for  empl oyees become trans l ated into d i re ct c osts to  m ana g e ment with l i tt l e  in  

the  way of tang i b l e  b enef its f l owing to the empl oyer. D i l e m mas and parado xes,  

unfortunate l y, are i nv o l ve d  in  these areas .  

In our opini on, m anag e ment needs to g i ve greater acceptance to the l abour 

re lat i ons system. lt  is  recognized at l aw and prom ot ed at  l aw. Perhaps, 

m anage ment shou l d  m o v e  farther towards ph i l o sph i c a l l y  recogn i z ing the l abour  

r e l at i ons system.  There are certa in advantag e s  to the l abour re l at i ons system, a s  

ind i c ated a b o v e .  Labour-mana g e ment re l at i ons, for  instance, c an pro v i d e  stab i l i ty, 

cont i nu ity, and the poss i b i l i ty of a c h i e v i ng g o a l s .  H owever, there m ay b e  no g o a l  

ach i ev e m ent without a n  effect ive syste m .  W e  suggest that the c o s t  t o  

m anag e ment of not promot ing effect ive l ab o u r  r e l at i ons c a n  b e  substant i a l  and 

that ineffect i v e  l abour r e l at i ons m ay d ef l e ct the organizati o n  from m e an ingfu l l y 

atta i ning i ts g o a l s  and obj ect ives .  Greater a c ceptance of and com m itm ent to 

l abour re l at i ons by m anag e ment cou l d  prom ote greater effect i v enes s  i n  the 

l ab our-manage m ent r e l at ions h i p. One m anne r  i n  whi c h  we seek to g enerate greater 

c o m m it m ent to l abour re l at i ons on both s i d e s  of the negot i at ing tab l e  is  by 

g i v i ng the pr i ncipal  part i e s  greater i nput i nto the shaping of the A l berta l a bour 

re lat i ons system.  

Gov ernment. In  Chapter I at  Pages 52 - 53 s upra we s et out what we b e l i ev e d  

t o  b e  t h e  g o a l s  of government a s  a part i c ipant in  o u r  l a bo u r  re lat i ons system .  

They were: encourage and m a inta in  i ndustr i a l  peace, educat i on and tra ining t o  

promote greater producti v i ty, m anpower pl anning and l abour m arket intervent i on to 



52 

m ax i m ize e cono m i c  growth potent i a l ,  protecti on of h u m an resources at the 

workplace,  avo i dance of e xp l o itat i on, i mprov e ment in  the qual i ty o f  work ing l i fe,  

and h e a lth and i nj ury c ompensati on programs. 

In g enera l ,  i t  i s  our v i ew that these g o a l s  are i n  a l l  respects q u i t e  r ight and 

proper and proper ly fa l l  with in the d o m a in of government. We b e l i e v e  they should  

b e  not only recogniz��,but a lso act i v e l y  encouraged. On the other hand, we 

s incere l y  quest i on the (�ff )tated and indeed tr ite g o a l  of " industri a l  peace. " 

� 

l t  i s  our v i ew that the term " industr i a l  peace" i s  not a part i c u l a r l y  usefu l  phrase 

to descr ibe  a goal  of governm ent i n  Al b erta l abour re l at ions. In part i t  m a y  mean 

d ifferent th i ngs to d i fferent peopl e  and in  part i t  i s  a q u ite unre a l i st i c  obje ct ive. 

I f  by industr i a l  peace is m e ant the absence of work stoppages, t h i s  is neither 

des i rab l e  nor rea l i st i c. Work stoppage s  s erve a most useful func t i on i n  the 

l ab our-manage ment r e l at i onship and, a s  noted ear l i e r, is  an e s s ent i a l  e l em ent 

with in  the process of negot iat ing the c o l l ect ive  agreement. However, there are 

s i tuat i ons where the work stoppage i s  e ither unnecessary or  serv e s  no useful  

purpos e. In such cases, the g o a l  of e l i m inating unnecessary work sto ppages is 

quite appropri ate. H owever, the purs u i t  of such a g o a l  i s  necess ar i l y  pred icated 

upon s o m e  m e ch an i s m  for determ in ing i f  the work stoppage is nec e s s ary o r  not 

and, if not, of  hav ing s o m e  form of a remedy or negot i at ing m ec h an i s m  read i l y  

ava i l ab l e  for i mp l e m entat i on. Vifi th the poss i b l e  e xcept i on of c o m pu l sory 

arb i trati on, we d o  not b e l i ev e  that a system for such a d eterm inat i on nor 

rem e d i a l  m e c h an i s m s  are pres ent l y  in  p l ace in  A l b e rta. I f  by industr i a l  peace we 

m e an stab i l i ty with in the funct i on ing of the l abour re l at i ons system a s  ev i d enced 

by eff ort, c o m m i tm ent, and understand ing then we b e l i e ve that not o n l y  is such a 

goal des i r ab l e  b ut a l so qui te atta i na b l e .  l t  rea! l y  b o i l s  down to s etting of a 

rea l i st i c  g o a l  recognizing the nature, c o mpl e x i ty, and qua l it i e s  with i n  the A l berta 

l ab our re l at i ons system. We must b e  rea l i st ic  in terms of what we ask of the 

l ab our re lat ions system. 

Our second concern re l ates to the degree to wh i ch the Government of Albe rta has 
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art i c u l ated t h e  g oa l s  i t  has f o r  t h e  funct i oning of o u r  l ab o ur re l ations system 

b oth as a part i c i pant and a s  observer of the system. The s ource of the g o a l s  of 

government a s  stated ear l i er are d rawn from severa l  g enera l s ources and 

c ons i derat i ons,  inc l u d ing l abour statutes, and may or  may not b e  representa t i v e  of 

the v i ew of the Alberta Government. On the other h and, we are without any 

sources whatsoever that represent e xp l i c i t g o a l  statements i n  A l b e rta and, to the 

best of our knowl e dge, no such goa l  statements e xist. lt  is our opini on, that i t  i s  

i mperat ive  that gov ern m e nt a rt icu late whatever g o a l s  i t  m a y  have for i ts e l f  and 

the system in a c l ear, specif i c, and v i s i b l e  m anner.  Such a step represents to us 

a most  d e s i rab l e  act of l eadership and wou l d  prove inv a l ua b l e  to the l abour 

r e l at i ons c o m m u nity by setting out c l ear ly  what the g o v e rnment e xpects of i t  and 

the A l b erta l ab our r e l at i ons system. Thi s  c o u l d  be accompl i s h ed, for i nstance,  by 

wri t ing  pre a m b l e s  into l abour statutes or  e v en b etter  by s ett i ng out a po l i cy 

statement on i ts e xpectat i ons f o r  the l abour re l at i ons system of A l b e rta.  

F ina l l y, i n  the s ett ing of g o a l s, g o vernment m ust accept the  propo s i t i on that it  

c annot ask of the system that wh i ch i t  does not have the c apab i l i ty of 

d e l i v er ing. Nor s h o u l d  government set g o a l s  for i ts e l f  i n  l abour r e l at ions that i t  

e q ua l l y  i s  uncapab l e  of a tt a i n ing. In other  words,  government must take great care 

in goal  form u l at i on and should set goals only after e xtens i v e  efforts to r e l ate a 

g iven g o a l  to the funct i oning of the l abour r e l at i ons system and satisfying i t s e l f  

that there i s  ava i l ab l e  s o m e  system for m onitor ing g o a l  atta inment. G o a l s  o f  the 

m otherhood and apple  pie v ar i ety have l i tt l e  i f  any m er it  and serv e  no useful  

purpose.  Our v i ews on the appropr i ate goals  of govern m e nt in and of the system 

are set out below i n  Chapter  V I .  

Labour - M a n apement Relat i ons System. As noted ear l ier, our  c a nvass i ng of the 

topic of l ab o ur rel at i ons system g o a l s  leads u s  to c oncl ud e  that they a re l argely 

undef ined. P r a g m at i s m  is certa in ly a character i st i c  of  l abour re l at ions and i t  i s  

m ost e v i d ent i n  the topic o f  system g o a l s. Th i s  resu l t  i s  a l s o  a prod uct of 

s e l f-interest i n  l abour re l at i ons and its fa i l ure to encourage a v i s i on b ey ond 
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ones e l f  to the system as a whol e. H owev er, as authors of th i s  study, we need 

not accept such a l i m itat io n. 

lt is our v i ew that the pri mary and fundam enta l g o a l  of the  system i s  stab i l i ty. 

B y  stab i l i ty we mean that partic ipants, processes, and the l aw are i n  harmony 

with one another, that the system generates a s o l ut ion  to e ach and e very i s sue 

i n  the r e l at i onship u s i ng the estab l i sh e d  processes prov i de d  for differe nce 

reso l ut i on, and that part ic ipants are prepared to accept the s o l ut i on that these 

processes g enerate, a l though poss i b l y  re l uctant ly.  A s econd g o a l  is acceptab i l i ty 

of the system by a l l  who part icipate i n  i t .  B y  accepta b i l i ty we mean that a l l  

part i ci pants regard l e s s  of the i r  ro l e  and funct i o n  have a h i g h  d e g re e  of pr i d e  and 

conf i dence in the system and a b e l i ef that i t  acts f a i r l y  and j ust ly towards a l l  

and w i thout any particu l a r  b i as, preference, o r  favour. A th i rd g o a l  i s  v a l i d i ty. By 

v a l i d ity we m ean that o b servers outs i d e  the system, s uch a s  A l b e rta society as a 

who l e, v i ew the system with approval  and a b e l i ef that the  system i s  a v a l i d  

a n d  useful  i nst itut iona l  structure i n  socie ty and, as such, i t  i s  t o  b e  nurtured, 

cared for, and protected.  

l t  i s  our opi n i o n  that  the  Aiberta l abour r e l at i ons system h a s  a dv anced a h i g h  

degree towards the atta i n ment o f  t h e  s o m e  of t h e  g oa l s  s e t  o ut above.  O f  the 

three g o a l s  sta b i l i ty, accepta b i l i ty, and v a l i d i ty, we b e l i eve the system has best 

ach i eved stab i l i ty f o l l owed by accepta b i l ity with va l i d ity a d i stant l a st. Look i n g  

f i rst a t  stab i l ity, i t  i s  o u r  v i ew that t h e  d e gree of harmony among part ic ipants, 

processes,  and the l aw is about as good as can be e xpected of any system. But, 

we do h ave d i sharmony e m anat ing from g overnm ent part ic ipat ion act i v i t i e s  and the 

refusa l  of  s o m e  part ic ipa nts to l i ve with in  the reg i me o f  l aw govern i n g  the 

system.  The system is capab l e  of generat i n g  a s o l ut i on to e ach i s sue in the 

re l at i onsh ip  a lthough we h a v e  e v i dence of i ncreased refus a l  to accept a g i ven 

s o l ut i on. I n  a d d i ti on, it  i s  our  v i ew that  some of our proce s ses,  such as d isputes 

sett l e m ent, funct ion without suff ic i ent f l e x ib i l i ty and that others, such as i nterest 

arb itrat i on, a s  current ly pract iced, are not s ophi sticated enough or  l ack m uch of 
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the c apab i l ity to d e a l  with the i ssues f a c ing the m .  F ina l l y, and in  genera l ,  we 

b e l i ev e  that we are fac ing and wi l l  c ontinue to face more and m ore cases where 

part i c ipants adamant l y  refuse to accept the s o l ut i ons that s o m e  of our  processes 

g enerate. Wh i le the leve l  of stab i l i ty h as been a source of  pri de in  system g o a l  

f u l f i l l m ent, i t  i s  o u r  b e l ief  that the e v i dence of recent y ears d o e s  n o t  necessari l y  

support the cont inuati on o f  the current l e v e l o f  stab i l i ty g o a l  atta i nm ent. 

The A l be rta l ab our r e l a t i ons system is f a i l ing in i ts object ive of part i c i pant 

a c cepta b i l i ty.  F i rst, it i s  our e xper i ence that part i c ipant's pr i de and c onf i dence in  

the system i s  grav e l y  in  per i l .  Wh i l e a l a bour re l at i ons c o m munity is  pes s i m i st i c  

even a t  the best o f  t i m es, s e l do m  d o  we observe a degree o f  opti m i s m  o r  

buoyancy towards the future d irecti ons o f  l abour r e l a t i ons i n  A lb erta. S ec ond, and 

of princ ipa l  

stron g l y  h e l d  

i mportance, w e  d etect w i thin m any 

b e l i ef that the current system 

part i c i pants a 

demonstrates 

fund a m enta l  and 

a d i stinct b i as ,  

preference, or  f avour. T h i s  b i as,  preference ,  o r  f a v o u r  i s  not towards any of t h e  

l abour · or m anagement part i c i pants b u t  towards int e rvent ionist  a ct i v i t i e s  o f  

government, part i cu l ar l y  t h o s e  o v e r  and above what i s  pres ent l y  pro v i ded w i t h i n  

our statutory framework. l t  i s  in  effect a b i as,  preference, or f a v o u r  aga i nst the 

estab l is h e d  l abour re l at i ons processes and a g a inst per m i tt i ng these pri vate 

processes  to g enerate a s o l ut i on. Coup l ed with t h i s  i s  a f e e l ing of unf a i rness or  

a doub l e  standard as a resu l t  of qu i te  d i fferent regu l atory system s  in  the 

"pr ivate" and "pub l i c "  s ector f i e l ds of employment. 

The A l be rta l abour re lat ions system h as m a d e  l itt l e  progress towards i ts 

atta inment of v a l i d i ty. !t i s  our e xper i ence that A lberta s oc i ety offers l i tt l e  in  the 

way of system approv a l  and does not v i ew it a s  a useful inst itut i on with in  

A l berta s o c i ety. lt  i s  our opini on, that  the b l a m e  in  part re s i de s  fro m poor 

s yste m pub l i c  relati ons from part i c ipants w ith i n  the system and in  part a 

d i st i nct l y  ant i -system b i as m a i nta ined by the A l berta m e d i a .  The A l be rta system 

and part i c u l ar ly i ts part i c ipants do not ind i v i du a l l y  nor c o l l e ct i v e l y  proj ect to 

s o c i e ty a conf i d ence-bu i l d ing i mage.  We have w i thin A lberta a m e d i a  
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estab l i s h m ent that repeated l y  d e monstrate s  l i ttl e  understanding of our l abour 

re lat ions system ,  perm i ts i ts e l f  t o  b e  used by one or  severa l  part i c ipants, often 

has ina ccurate l y  portrays what is g o ing on, has inc l i nati on to do anyth i ng about 

i t, what i s  g o ing on, and at t i m es chooses an inappropri ate m o m ent to i nterj ect  

or  c om m ent on what i s  tak i ng p lace .  Th i s  results  in a pre sentat i on d ev o i d  of 

c onstruct ive observati ons and a d e c i ded preference to focus on the m ore 

spectacu lar  a spects of l abour re l ati ons such as the work stoppage and a 

part i c ipant's refu s a l  to accept the f orce of l aw. lt is no wonder that A l be rtans 

with a v i ew of labour re l ati ons tota l ly i m mersed in a m e d i a  c i rc u mscr i b ed c onf l i ct 

c onte xt begin to question the usefu lness of our  l abour r e l at i ons system .  The 

prob l e m  i s  that l abour rel ati ons i s  far m ore than s i mply conf l i ct m anifestati ons 

but few A l b e rtans know that nor are g i v en an o pportunity to l earn othe rwise .  Th i s  

absence o f  v a l i d ity c a l l s  for a d e c i s i v e  response a s  the l abour  r e l at i ons system 

as we know it  c annot for l ong s urv i v e  without the c l ear atta inment of i ts v a l i d i ty 

g o a l .  l t  i s  our  b e l ief  that the labour re lat ions system of A l berta i s  d e s ervi ng of 

a h i gh degree of s o ci etal  approva l  and deserves to b e  v i ewed by a l l  A l b e rtans 

as a v a l i d  and useful  inst itut ion in A l berta s o c i ety. lt is to be nurtured, cared 

for,  and protected from a l l  who wou l d  w i tt ing l y  or  unwitting l y  d o  it  harm. 

S o c i ety. When c ompared with the g o a l s  of e mpl oyees,  trade uni ons, m anag e ment, 

governm ent, and the l abour re lat ions system i t s e l f  the g o a l s  that s o c i ety h o l ds 

for  i tse lf  o r  for  the l abour re lat ions system are not a s  d i st incti v e  nor are they 

c l ear ly  artic u l ated.  In addit i on, the l inkage b etween s o ci eta l funct i oning and the 

l a b o ur r e l at i ons system are not a s  d i rect  and i m m ed i ate . The goals of s o c i ety for  

itse l f  were s et o ut e ar l i e r  and e mphas i z ed the c o m m itment to freedom of the 

i nd i v i dual  and the reconc i l i at ion of d i fferences b etween the i nd i v i dua l  and s o c i ety 

at large .  Th i s  goal is totally c o mplementary to the functi oning of our l abour 

r e l ations system as the system i n  a very rea l s ense stands for the s a m e  

propos it i ons. In th i s  s ense, w e  s e e  n o  conf l i ct n o r  incongruancy w i t h  the  g oa l s  o f  

s o c i ety and t h e  g o a l s  of o u r  l abour r e l at i ons syste m .  Both stand for  the 

propos i t i on of s e l f - determ inati on. 
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l t  is  our  opini on that the major  fr ict iona l i nterfaces b etween s o c i ety and the 

syste m is the e xpectati ons of the former with regard to the functi oning of the 

l atter. The best i l lustrations of these d i v ergent goal  e xpectati ons are s o c i ety's 

conce rns over  the i m pact of the work stoppage and the c onsequences of 

negotiated e c ono m i c  outc o m e s .  Whi l e  i t  i s  our  opini on that  these concerns are 

quite v a l i d, we b e l i ev e  that  the res pons i b i l i ty f o r  the i r  eventua l i t i e s  c annot s o l e l y  

b e  p l aced o n  the shou l ders of the l abour r e l a t i ons system and, i n  fact, b oth the 

system and s o c i ety must accept respons i b i l i ty.  In other words, i t  i s  o ur v i ew that 

s o c i e ty's g o a l  e xpectat i on s  for the system are not f a i r l y  determ i n e d  and i t  c annot 

ass i g n  to the system consequences that s o c i ety i tse lf  i s  equa l ly respons i b l e  for .  

In rea l i ty the l abour re l at i ons system is only d e monstrat ing the s a m e  

characte r i s t i c s  and qua l i t i e s  that m ak e  u p  s o c i ety a s  a who l e .  T h e  l abour re l at i ons 

system is a part of the A l berta s o c i a l  system and is not s eparate o r  d i vorced 

from i t. Just  as the l abour re l at i ons system needs to m o ve to i mprov e  i ts 

performance, s o  a l s o  s o c i ety needs to m o v e  to temper or estab l is h  m ore rea l is t i c  

g o a l  e xpectati ons f o r  the system .  l t  i s  our  v i ew that harmony b etween t h e  

system and s o c i ety i s  in part a m atter of i mproved system perform ance and i n  

part a m atter of s o c i ety e xtend i ng a much h i gher  d egree of t o lerance to the 

system and the processes that are part of i t. lt  is our  v i ew that s o c i ety s e e m s  

t o  s ay that we approve of t h e  funct i oning of t h e  s ystem j u s t  as l ong as that 

funct ioning d o e s  not affect the functi oning of s o c i ety. To us,  t h i s  is a tota l l y  

i rrespons i b l e  and una c c eptab l e  pos i t i on. S o c i ety i s  a s  much respons i b l e  for  the 

funct i o n i n g  of the l ab our re l at i ons system as the system i t s e l f. A repu d i at ion of 

the system i s  not an appropri ate response to s o c i eta l  c oncern. 

The degree of t o l eranc.e of A l be rta's s o c i ety towards m atters of l abour re l at i ons 

appears to have sharply dec l in e d  during recent years. Whi l e  its rebui l d i ng i s  an 

abs o l ute nec e s s i ty, it wi l l  not b e  easy. In part th i s  dec l i n e  i s  the result  of  

adm i tted f a i l ures of the system and in part the apparent i n a b i l ity of the l abour 

re lat ions c o m m unity to pres ent the system in a pos it i v e  and conf i d ence bu i l d ing 

way. Lack of to l erance i s  in part the pro duct of i gnorance.  Albe rtan s  genera l l y, 
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and i ndeed m embers of the l ab o ur r e l a t i ons c o mmunity, a r e  i gnorant with respect 

to the functi on ing of our l abour r e l a t i ons system .  l t  i s  our v i ew that the system 

has much h o m ework to do on i ts  a b i l i ty to i mprove the average A l b e rtan's 

knowledge of l abour  re lat ions, part i c u l ar l y  the nature of the i ssues and processes 

used with in  the system.  lt  i s  equa l ly true that the  system and i ts c o m m un i ty 

cannot c ontinue to treat s o c iety's g o a l  concerns with i ts tra d i t ional abj e ct 

i nd i fference.  G i ven the c l ose r e l a t i onshi p  b etween s o c i eta l concerns and 

government governm ental  acti on, the apparent f a i l ure of the l abour r e l at i ons 

system to c o m m and to l e rance from s o c i ety represents one of the greatest threats 

to the cont inuat i on of the l abour re l at i ons system as we know it .  A l b e rta l abour 

r e l a t i ons must a c h i e v e  pub l i c  conf i dence.  

P R O CESSES 

Labour Board Transact i ons. 

C e rt i f i cat i on. The open per i o d  dur i ng whi ch cert i f i cates may b e  c ha l l enged under  

The Labour R e l at io ns Act current l y  c o i nc ides w i th the c o m m ence ment of agreement 

negot iat i ons. it i s  s l ated for the  l ast two m onths of a co l l ect ive  agree ment 

h a v i ng a term of two years or  l es s .  For  an agre e ment having a term of more 

than two years i t  takes p lace in  the e l ev enth or  twe l fth m onths of the second o r  

any subsequent y e a r  of the term o r  in  t h e  two m onths pri o r  to t h e  end of t h e  

t e r m .  The s i m u ltaneous t i m i ng of t h e  open per i o d  w i t h  the  c o m m encement of 

agreem ent negot i a t i ons c an protract o r  de l ay negot i at i ons a s  wel l  as confuse o r  

restra in  negot iat i ons in the s ense that t h e  employer, f o r  i nstance, m ay f a c e  an 

unf a i r  l abour pract ice  comp l a i nt that he a l l eg e d l y  favours one of severa l 

c o m peting uni ons and has based h i s  negotiat ing strategy on th i s  favour i t i s m .  S o  

that t h e  cert if i c at i on issue and exc l us ive barga i n i ng r i ghts can be determined pr i o r  

t o  t h e  c o m m encem ent o f  agreement negotiat i ons, w e  urge that t h e  o pen per i o d  

t a k e  p l a c e  ear l i e r  than current l y  i s  t h e  case. I n  part i c u l ar, w e  propose that i t  

o c cur  during the s eventh o r  e i ghth m onths o f  a n  agreement hav ing a term of two 

y ears or l e s s  as we l l  as dur ing the s eventh or  e i ghth m onth s  of the second or 
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any subsequent year  of the term or in the two m onths pr i o r  to the end of the 

term of an agreement l ast ing m o re than two y ears. Th is  s h i ft of  the o pen p e riod 

is e speci a l l y  important with regards to the A l b e rta Labour R e lations Board we 

propo s e  estab l is hing the reason for th i s  is that the board wou l d  b e  requ i re d  to 

have d eterm ined or  rev a l i dated the ava i l ab i l i ty of the work stoppage r ight  and 

structure of negoti at i ons pr ior  to e ach round of agreement negoti ations. 

inde ed, it wou l d  be required that e ach p arty to the agre e m ent s erve on the B oard 

not ice that the current agreement wil l e x p i re at l east six m onths pr i or  to the 

e xpiry of the agreement in  force. The notice of e xpiry wou l d  i ndicate whether  the 

p arty s i gnatory to the not ice sought to m aintain or  h a v e  a mended the work 

stoppage right and the structure of negotiations. The l e g i s l ation estab lish i ng the 

ALRB a l so would  require  that an a p p licat ion for certif icat i on s t i p u l ate not onl y 

unit desired f o r  representat i on purposes but a l so the app l icant's p reference with 

regards to work stoppage ava i l abi l i ty.  Moreove r, it  wou l d  enab l e  the B oard to 

m a k e  an inqu i ry i nto the appropr iatenes s  of the work stoppage and a 

determinati on a s  to the ava i l abi l ity of the work stoppage.  We discussed above the 

m anner in  which the com p o s i t i on of and input both before and into the B oard 

shou l d  render it cap ab l e  of making t h i s  dete r m i nati on. 

B efore we dec i d e d  to reco m m end that the B o ar d  deter m i ne the avai l ab i l i ty of the 

work stoppage, we cons i dered the opt i ons of a b l anket p e rmission to engage in 

the l eg a l  work stoppage and of a uni ve rs a l  imposit i on o f  c o m p u l s ory interest 

arb itrati on. A b l anket p ermis s i on to engage in the work stoppage was d e e m e d  

i nadv i s a b l e  with regards to p o l ice and firefighters,  in  p articu l ar. Our canvass i ng t h e  

l i terature on p o l ice and f i re agreement negotiat i ons i nd icated that typica l ly p o l ice 

and firefighters felt h a mstrung when p ermitted what they termed the "artificia l "  

avail abil ity o f  the l awfu l  work stoppage. They customari ly did not want t o  engage 

in l awfu l  work stoppages i n  order to s af e guard the p u b l ic. A lternat i v e l y, they 

might be restrained at the l ast minute from eng a g i ng in  l awfu l  work stoppages or 

that they might b e  ordered back to work i f  they did engage in  the m .  These k inds 
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of c ons i d erat i ons led m any po l i ce and f i ref i ghters' organizat i ons to l obby 

l e g i s lat ive  a s se m b l i e s  i n  A l be rta and other C anad i an prov inces to l o b b y  for 

compu l s o ry arb i trat i on frameworks of agreement negoti at i ons. The F iref i ghters and 

P o l i ce m en Labour R e l at i ons A ct is the end -product of these l obbying efforts . 

Cons equent l y, it woul d  b e  i nappropri ate for us to propose a b l anket perm i s s i on to 

engage i n  the work stoppage.  6 uni vers a l  i mpos i ti on of c o mpu l sory i nterest 

arb i trati on, l i k ewise ,  wou l d  be with d iff icu l t ies .  A lthough the l awfu l  work 

stoppage i s  proh i b i t ed in i l l e g a l  work stoppag e s  take pl ace there. 

Furthermore, there are l arge porti ons, in part i c u l ar, of the pr i v ate s e ctor, where the 

l awfu l  work stoppage reg i m e  for  negoti ati ons was deve l oped and where effect ive 

negot i ati o ns take p lace under th is  reg i m e. In  s h o rt, the t hreat of the l awfu l  work 

stoppage there very often i nduces the part i e s  to m a k e  conc e s s i ons and ach i ev e  a 

s ett l e m ent without resort ing to the l awfu l  e c ono m i c  s ancti on. 

The end - re s u l t  of these d e l ib erati ons was our s u g gest i on of a f l e x i b l e  method for 

determ ining the a va i l a b i l i ty o f  the work stoppag e  in wh i c h  the  part i es c ou l d  fu l ly 

engage i n  l awfu l work stoppag e s  or parti a l l y  eng a g e  i n  t h e m  or res o l v e  the i r  

agreement d i fferences through c ompu l so ry arb i trati on. As e xp l a ined above,  we 

suggested estab l i s h ing and s taff ing the  LRB i n  a m anne r  ena b l ing i t  to m ak e  the 

work stoppag e  a va i l a b i l i ty determ inati on. 

The cr ite r i a  f o r  the work stoppage determ inat i on wou l d  b e  the f o l l owing:  

( 1 )  the effect i vene s s  of the negoti at ing process,  

(2} the ava i l ab i l i ty to the pub l ic of subst itute products or s e rv i ces,  and 

(3} any other m atter that is ,  in the opinion of the B o a rd,  m ate r i a l  to the 
quest i on at h and.  

These cr i t e r i a  would b e  used to d eterm ine the appropri ateness of the ava i l ab il i ty/ 

non - ava i l a b i l i ty  of the work stoppage and, if the work stoppage b e  d e e m e d  

appropr i ate to the negot i at ing re l at i onship, whether it s h o u l d  be granted o n  a f u l l  

o r  part i a l  b a s i s .  The eff e ct i v eness o f  the negot i at ing process i s  a l abour re l at i ons 

cons i derati on; whereas,  the ava i l a b i l i ty to the pub l i c  of subst itute products or 
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serv i ces i s  pri m a r i l y  a pub l i c  i nterest c o n s i dera t ion. The ALRB wou l d  be 

e m powered t o  i nq u i re into and make a determination as t o  whi ch parts of the 

unit or employe r's  operati ons wou l d  b e  a l l owed to enga g e  in a work stoppage, 

name l y  a l l  or  s o m e  of them. The three cr i teri a wou l d  appl y i n  d eterm i ning work 

stoppage s c o pe. As noted above, the s co pe of the negot i a t i n g  uni t  and structure 

m ay have s o m e  i mpact on the work s toppage determ i na t i o n  and v i ce v ersa.  When 

the Bo ard i s  s a t i s f i ed that the work sto ppage i s  or i s  not appropri ate to the 

employee u n i t  and the negot iat ing structure, it wi l l  i ssue a certi f i c ate whi ch sets 

out s cope of the employee uni t, the s cope of the e m p l oyer un i t  and the work 

stoppag e  a va i l ab i l i ty .  The cert i f i cate f o r  the un i t  that c an engage in l awfu l  work 

stoppages w o u l d  be c a l l e d  a "negot i at i n g  c e rt i f i c ate". lt a l so wou l d  i n d i cate the 

s cope of the l awfu l  work stoppage,  e i ther parti a l  and fu l l , and thos e  parts of the 

barg a i n i ng unit or the e mployer's o perat ions that w i l l  n ot be perm i tted to 

part i c ipate i n  l awfu l  work stoppages .  The cert i f i cate for  the unit negot iat ing under 

a compu l s o ry interest arb i trati on reg i m e  wou l d  b e  termed a "ba rg a i n ing 

cert i f i cate." The terms,  negot i at ing c e rt i f i cate and b a rga in ing c e rt i f i c ate, were 

chos en to e m pha s i z e  the fact that the two bas i c  framework s for negoti at ions are 

i ntended t o  foster  agreement negoti at i ng or  bargaining.  The determ i nat i on of the 

negoti at ing s tructure, whi c h  goes hand - in-hand with the work stoppage a va i l ab i l ity 

determ i nati on, is e xp l a i ned b e l ow. 

The effect of a new cert i f i cate wou l d  be the estab l i shment of terms and 

c ondi t ions of e m p l o y m ent as set out in a c o l l e ct i v e  agreement. Thi s  agreement 

pro b ab l y  wou l d  d iffer from renegot i ated c o l l ect ive  agreem ents,  as e xp l a ined b e l ow, 

and it wou l d  not operate if the cert i f i c at e  replaced, a m ended,  var ied, or otherw i s e  

m od i f i e d  a pre v i ous l y  exi st i n g  cert i f i c ate.  U n d e r  the c urrent l a b our re l at i o n s  law i n  

the Pro v i n ce, the newl y acqu ired c e rt i f i c ate confers rec o g n i t i o n  by the employer  

on the trade u n i on(s) and sets  f o rth the s cope of the "appropr i at e  barg a i n i n g  

u n i t . "  I n  add i t ion ,  f r o m  the date o f  the appl i cat i o n  for  c e rt i f i cat i on unt i l e i ther the 

app l i c at i on i s  d en i e d  or 30 days l ater, the LRA and P SERA estab l i sh a "freeze" 

a g a i nst the e m p l o y er's a l ter ing  the rates of pay o r  any term or cond i t i on of 
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e mpl o y m ent o r  any r i ght or priv i l ege, e x c ept c erta in  c i rcumstances,  as e xpl a i ned 

above.  Unde r  recent a m endm ents to the LRA, the trade union can e xtend t h i s  

freeze t o  g a i n  an a d d i t i onal s i xtys' coverage b y  s erv i ng noti c e  to negot iate with in  

3 0  days after the date of c e rt i f i c at ion. The l atter freeze e xtends 60 days from 

the d ate on whi c h  not i ce was s erved. F ina l ly ,  b oth the  LRA and P SERA s et o ut 

" mo d e l  c l auses" whi ch wi l l  b e  read into t h o s e  parts of the g r i evance h and l i ng 

procedure o f  a c o l l ecti v e  agree ment that are s i  l ent as c ompared with the m o d e l  

c l auses.  What i s  s i gnif i c ant about these features of the current l e g i s l at i on i s  that 

they p l a c e  employees in  the new l y  certif i e d  unit  e xtre m e l y  c l o s e  to hav ing a 

c o l l ect ive  agreem ent c ons i st ing o f  the f o l l ow ing: a recogn i t i on c l ause,  a scope 

c l ause, the froz en terms and c ond it i ons o f  employment, and a gr i evanc e  

m a c h i nery. 

Our proposa l  inv o l ves tak ing the current l e g i s l at i on s l i ght l y  furthe r  and conferr ing 

a c o l l ect i v e  agre e ment upon the new l y  c e rt i f i e d  unit. The agreem ent wou l d  b e  

compr ised o f  t h e  fo l l owing pro v i s i ons: a r e c o gnit ion c l ause,  a s cope c l ause 

i dent i ca l  to the s c ope c lause on the cert i f i cate, the terms and condit i ons of 

e mpl o y m ent as they were frozen on the date o f  appl i cat i on for  cert i f icat i on, a 
----��,. /c ' 

d i s m i ss a l  for  cause prov i s i on, Rand form u l a  and c o mpu l sory r�heque-:}off pro v i s i o ns, 
�'-_/ 

and a term of four m onths ,  dur ing wh i c h  e ither' party can s erve noti ce to 

negot iate. The d i s m i s s a l  for cause pro v i s i on i s  intended t o  protect employees 

a g a i nst s u m m ary d i s charge at c o m mon l aw. T h e  Rand form u l a  is  to prov i de the 
�"" 

union with a m o d i cum of secur i ty, wh i l e the c ompu l s ory �heque)off wou l d  g rant 
� 

the union funds from the uni t  i t  i s  to repr e sent in  negoti at i ng the agree m ent. 

Onta r i o  has pro v i s i on l i ke th i s  in its l abour r e l at ions statute. The ter m  of f o u r  

m onth s  hopefu l l y  wou l d  fac i l i tate the part ies '  a dj ustment t o  e a c h  other. 

P e rhaps, the m o st i mportant feature of the c o l l ect ive agre e ment for the new l y  

c ertif i ed unit i s  that i t  avo i ds t h e  current h i atus b etween c e rt if i c at i on and the 

atta i n m ent o f  a c o l lect ive agre e ment, i f  i t  takes place at a l l . Labour r e l at i o ns 

l aws incorporated the statutory pro c edures of c ert i f i c ati on i n  order to o b v iate the 
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r e c o gnit ion str i k es that preceded the cert i f i c at i on process.  However, a number of 

l ong drawn - out f i rst agreement str ikes take place dur ing the h i atus spoken of 

above. The key i ss u e  i n  these str ikes  often is recognit i on. The c o l l ect ive  

agre e m ent for  new l y  c e rt i f i ed un its ,  as propo s e d  above,  may reduce the inc i d ence 

and durat ion of f i rst  agreement str ikes. The agreement wou l d  pro v i d e  a bas i s  for  

the part i es'  f i rst round of negot i at i ons, and the trad e  uni on enter ing into these 

neg o t i at i ons wou l d  possess some d egree of f inanc i a l  support from the unit  i t  

repres ents, even though the f i nanc i a l  support m ay be s o m ewhat l i m i ted.  In  other  

words,  the c o l l e ct i v e  agreem ent for  newly c e rti f i ed units  may prov i de greater 

sta b i l ity to newl y  c ert if ied l abour - m anagem ent re l at i onsh i ps.  

l t  is  noteworthy that  what we h a v e  proposed d i ffers from the approach taken 

unde r  The Canada Labour Code a s  we l l  a s  under The Labour C o d e  of Br i t ish  

C o l u m b i a  t o  f i rst  agreement negot iat ions and e m p l oyer  res i stance a g a i nst uni ons 

dur ing f i rst agreement negot iat ions. Those two j ur i s d i ct ions m a i nta in  the h iatus 

spo k en of above. A s  a remedy a g a i nst breaches of the duty to negoti ate in good 

fa i th i f  the a l l e gati on of a breach is  susta ined dur ing f i rst agre e ment negotiat i ons, 

l abour  b o ards in those two j u r i s d i ct ions wi l l  i mpos e  an agreem ent v i a  i nterest 

arbitrati on. By contrast. our propo s a l  auto mat ica l ly e stab l i shes the c o l l ect i v e  

agree m ent upon c erti f i cati on and i s  i ntended to s et t h e  part i e s  o f f  on a n  even 

k e e l ,  so to speak, on the i r  agre e ment adm ini strat ion and neg ot i at i on re l ati onsh i p. 

I n  o rder  for the ALRB to regul ate the  work stoppage ava i l ab i l it y  and s cope as 

we l l  as the negoti ating structure, i t  i s  i mperati ve, i n  our opini on, that v o l untary 

recognit i on be abo l i shed.  Otherwi s e, the part i e s  c o u l d  estab l is h  negotiat ing 

r e l at i ons h i ps vo l untar i l y  and c i rc umvent o ur proposed l e g i s l at i on. Abol i s h ing 

vo l untary recogni t ion requires that the statute estab l i s h ing the ALRB not recogn i z e  

non - ce rt i f i ed bargaining agents.  

Structure. With the e xc ept i on of the s ing l e  l arge unit  estab l i shed under the PSERA, 

A l b e rta's l abour r e l a t i ons l aws g enera l ly conte mpl ate a s ing l e  uni on, s ing l e  

empl oyer  negot i at ing structure. A l be rta's barga ining structure, l arge l y  because of 



64 

th i s  i s  fragmented.  The LRA, h owever, does pro v i de f o r  mult i  - e m p l oyer barg a i n i n g  

i n  two forms.  O n e  i s  through the  v o l untary asso c i at i o n  of e m p l oyers i n  any 

indu stry covere d  by the LRA, and the other  i s  the  s i ng l e  trade, geogra p h i c a l  

reg i s trat i o n  s c h e m e  f o r  e m p loyers' a ss o c i at ions i n  the  construct i o n  i ndustry. The 

former a s s o c i at i o n  can enforce s o l i d a r i ty among those e m p l oyers author i z i n g  i t  to 

barg a i n  for them unt i l  a l awfu l  work stoppage c o m m ences.  B y  c ontrast, the 

reg i stered e m p l oyers' associ at ion rece ives  exclus ive  barga i n i n g  authority o n  the 

part of a l l  un i o n ized e m p l oyers in the g i ven trad e  and geograph i ca l  area, 

reg a r d l ess of the i r  m e mbers h i p  status, and there i s  a 60 - day enforced s o l i d ar ity 

c l ause whi ch becom e s  o perative when a l awfu l  work stop p a g e  c o m m ences.  I n  

add i t i o n, the LRA s anct i ons the c o o r d inat ing o f  agre e m ent negot iat i ons p resumab l y  

with i n  a s i n g l e  trade in  t h e  c o n struct i o n  i ndustr i e s .  There c urrent l y  i s  n o  

m echan i s m  i n  Albe rta l abour re l at i o ns statutes for f�o i n g  m onitor ing or c ontro l 

of negot i at ing  structures .  I nstead, they tend t o  grow' accord ing to the p arti e s' 

i nterests and des i res .  P ubl i c  i nterest c o n s i derat ions are c h i e f l y  brought to bear 

dur ing  the i n i t i a l  unit d eterm i nati o n, but not s ubsequent ly .  H owever, pub l i c  p o l i cy 

i nfrequent l y  app l i es i n  the sense that the LRA. i n  p a rt i c u lar, p er m i ts trade u n i ons 

to j o i n  together i n  s e e king one c e rt i f icate.  lt  m ay a l s o  i mp act o n  the regi strati o n  

of e m p l oyers' a s s o c i at i ons.  S i gn i f i c antl y upper bounds h a v e  been p l aced o n  t h e  

e xt e nt t o  wh i c h  c entra l i zat ion a n d  c o ns o l i dat ion of the  negot iat ing structure c a n  

take p l ac e .  F o r  i nstance, e m p l oyers outs i d e  the c onstruct ion industry cannot g a i n  

e x c l us i v e  negot i at i n g  r i g hts through r e g i strati on n o r  ava i l  them s e l ve s  o f  the 60 - day 

escape provi s i o ns of the LRA. Em p l oyers i n  the c onstruct i o n  i ndustry cannot 

negot iate agreem e nts on a mult i  -trade bas is .  The LRA does not promote the 

devel o p m ent of f o r m a l  coun c i l s  o f  trade uni ons .  In  s p ite  of these inh ib i t ing  

factors, there i s  a trend in  s o m e  i ndustri es towards the  centra l i z i n g  of negot i at i n g  

structures. 

We urge that the bounds constra i n i n g  the growth and d evelo p m e nt o f  negot iat ing 

structures be removed and that autho r i ty be c onferred o n  the B oard to m o n itor 

and shape, and reshape negot iati ng u n i ts on its own motion as we l l  as through 
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app l i cat ions b y  the p r i m ary part i e s .  We p r e s u m e  that the B o ard w o u l d  v ery 

spar i n g l y  invoke its author i ty to reshape negot iat ing  structures o n  its own m ot i on.  

However, i t  is  i m p o rtant that the B oard b e  a b l e  t o  e xerc i s e  th i s  power for  two 

reasons.  F i rst, the p ub l i c  h as an i nt erest i n  bargai n i n g  structures b ecause they can 

have an i mf)n the pub l i c .  The trad i t i o n a l  v i ew i s  that fewer str ikes wi l l  

o cc ur, everythmg e l s��e s ame, where the n e g ot i at i n g  structure i s  centra l i ze d, as 

opposed to fra g m�but that the former genera l l y  w i l l  g i v e  r i s e  to work 

stoppages of l onger durat i on. Second,  the nature o f  the negot i at ing structure we l l  

may i nf l uence the ava i l ab i l i ty o f  the l awfu l  w o rk stoppage, a s  d is cussed above.  

The ava i l ab i l i ty of the work stoppage wou l d  be determ i ned b y  th e B oard. 

Spec if i c a l l y, we propose that the c o nc e pt of reg i s tration b e  e xpanded to i n c l ude 

a l l  i ndustr i es i n  A l b e rta and that the restr i ct i o n s  a g a inst m u l t i  - trade bargain i n g  in 

construct ion b e  l ifted.  In other words, "reg i strati o n  cert i f i cates" would be i s sued 

in those i nstances where a major i ty of the u n i o n ized e m p l oyers i n  the unit  

favoured p art i c i p at i n g  i n  a certa i n  e m p l oy e rs' assoc i at i o n  and the m aster 

agre e m e nt wou l d  a p p l y  to a l l  u n i o nized e m p l o yers in the appropr i ate barg a i n i ng 

unit. Statutori l y  p re c l u d i ng m u lt i  -trade c o nstruc t i o n  negot i at i o n s  may deny A l be rta 

a negot iat i ng structure wh i ch is not only des i ra b l e  b ut a l s o  more stab l e  in the 

l ong term. We a l s o  propose that there be a form of e m p l o y ers' asso c i at ion l y i ng 

s o m ewhere between n o  a ss o c i at i o n  and the r e g istered a s s oc i at i o n  and that 

unre g istered or uncert i f ied empl oyers' a s s o c i at i o n s  not b e  recognized at l aw. The 

former wou l d  b e  ava i l ab l e  in a l l  i ndustr i e s  in A l berta. l t  would b e  term e d  a 

" ce rt i f i e d" e m p l oyers' a s s o c i at i o n, once cert i f i e d, i n  order to d i fferent i ate it from 

a "reg i s tered" e m p l oyers' a s s o c iat ion. There wou l d  be v o l untary members h i p  in the 

cert ified e m p l oyers' assoc i at i on.  A c ert i f i ed em p l oyers' a s s o c i ate wou l d  enj oy 

exc lusive barg a i n i ng rights on beh a lf of i ts  members and the c urrent 60-day 

escape c l ause prov i s i on s  for the reg i stered emp l oyers' a s s o c i at ion wou l d  app l y  to 

it ,  s o  that i t  c o u l d  attempt to enforce s o l idar i ty. In th i s  s ch e m e  of th ings,  the 

cert i f i e d  e m p l oyers' a s s o c i at i o n  p o s s i b l y  would  be a stepp i n g  stone for a m i n or ity 

of e m p l oyers i n  an i ndustry fro m n o  e m p l o yers' assoc iat ion  to a reg i stered 
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e m p l oyers' a s s o c i at i on .  The B oard a l s o  may d e e m  i t  necess ary under a c erta i n  set 

of c i rcumstances to p l ace a m aj ority of e m p l o yers in  a c ert i f i ed as opposed to a 

reg istered, e m p l o yers' ass o c i at i o n. L ike v o l untary certi f i cati o n, non - c e rt i f i e d  and 

non - r e g i stered e m p l o yers' ass o c i at i ons would not be recogni zed at l aw, s i n c e  the 

LRB i s  to m o n itor and shape the negot iat ing structure o n  an o ng o i ng b a s i s .  

Otherwise,  e m p l oyers cou l d  by - p ass t h e  B o ard.  As sugg ested above, i t  i s  our 

v i ew that the duty of fa ir  representat i on s h o u l d  apply to both reg i stered and 

cert if i e d  emp l oyers' assoc i at i ons ,  as the duty re l ates to agree m ent adm i n i strat ion.  

F i n a l ly, the proj ect m e m b ers suggest that the  Act estab l ish i n g  the ALRB p r o v i d e  

f o r  t h e  f o rm at i o n  of coun c i l s  of trad e u n i o n s  a n d  th at the d ef i n i t i o n  of " c e rt i fied 

barga i n i ng agent" b e  amended to i nc l ude coun c i l s  o f  trade un ions in order t o  g i v e  

force t o  our  suggest ion.  Coun c i l s  o f  trade u n i o ns a r e  a mechan i s m  for 

w i der-b ased n egotiat i ons.  

Unfair  Labour Pract i ces.  Breaches of the act m ay be unfa i r  l abour practi c e s  and 

subj e ct to the i n i t i a l  jur i s d i ct i o n  o f  the b o ard o r  offences under the act  and 

subj ect to the j u r i s d i ct i o n  o f  the Pro v i n c i a l  C ourts .  We have c o m e  t o  the 

conc l us i o n  that the use o f  a n  i n i t i a l  c r i m i na l  process for  v i o l at ions o f  the  act  

does not  s erve the Lab o ur Re l at ions system we l l . l t  s e e m s  to us that i n  an 

o n -g o i n g  l ab our - m anageme nt re l at i onship the us o f  c r i m i na l  proceed ings o n l y  

e m biters a n d  i n f l a m es.  I n  a d d it i on, with t h  d i rs ity pf Prov i nc i a l  Court j u d g es i t  
� 

wou l d  b e  d iff i c u l t  to esta b l i s h  a uniform approach to sanct io n s  i n  the enforc e ment 

of the Labour R e l at i o ns l aw.  F in a l l y, as a pract i c a l  m atter, p o ss i b ly in part 

because o f  the heavy onus o f  p roof beyond a reasonab l e  doubt, c r i m in a l  

pro c eed ings 

c o n s e nt to 

f i ve years. 

r-e rare l y  b e e n  used i n  A l b e rta. Accord ing to our i nformat ion 

proecu� has b e e n  granted by the M i n i ster o f  Labour  with i n  the l ast 
'-----// 
A c cord i n g l y, we are o f  the view that a l l  breaches of the Act s h o u l d  

be v i ewed as unfa i r  l abour p ract ices a n d  heard by the A l berta Labour R e l at i o n s  

B oard. As previ ous ly  d i s c u s s e d, non - c o m p l i an c e  w ith a b o a r d  order w ou l d  r e s u l t  

i n  the f i l l i n g  of t h e  boar d  o rder i n  t h e  Court o f  Que en's B e n c h  a n d  i ts 

enforcement as an order o f  that Court. A n  i m po rtant task of the Attorney 
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General 's  Department shou ld  be to ensure the enforcement of board orders through 

the Court system. 

As a l l  breaches of the Act should be unfa i r  l abour pract i c es, it wi l l  be necessary 

to expand the Board's j ur i s d i ct i o n  to i n c l ude the i mp o s i t i o n  of f ines .  The B oard 

c o u l d  i mp o s e  f i n e s  for the i nfract i on and the effective funct i o n i ng of the Labour 

Re lat ions system. F i n es, as at  present, would  be pa id through the g eneral  revenue 

fund.  If the jur i s d i ct i on over a l l  breaches of the code is g iven to the Labour 

R e l at i o n s  B oard, then P art 8 of the Act would  be repea l ed .  

An add i t iona l  remedy wh i ch the B o ard shou ld  have i n  unfa i r  l abour pract i c e s  is  

the p ower to award genera l  damages .  Thus, damages caused by i l l e g a l  str ikes  o r  

p i cket ing wou l d  b e  ava i lable  to the B o ard i n  a n t i  - u n i o n  d i scharg e  cases whe re the 

remedy of r e i nstate ment m i ght not be appropri ate i n  the c i rcumstance s  and 

damages in l i e u  be i n g  the preferabl e  c ourse of act ion.  The award ing  o f  d a m ages 

o r  other B o ard remedies wou l d  be subj ect to rev i ew by the Court o f  Appe a l .  

After c o n s i d er ing  t h e  l i st of unfa i r  l abour p ract ices current l y  i n  t h e  statute we 

bel i eve that c erta i n  typs of conduct shou l d  be added t o  t h i s  l i st .  F i rst of a l l , 

breaches o f  c o l le ct ive agreeme nts s h o u l d  be treated as unfa i r  l abour practi c e s .  The 

rat i o n a l e  for i n c l u s i o n  wou l d  be to ensure that the Labour B oard has a total 

j u r i s d i ct i o n  over the entire l abour r e l at ions system .  Thus, in a cease and d e s i st 

app l i cat ion i nvolving an a l l eged i l l e g a l  strke dur ing the term of the c o l l e ct ive 

agre e ment in wh i ch i t  was a l l eged by the u n i o n  or e m p l oyees that they p roceed 

breaches of the c o l l e ct ive agree m ent by the i r  e m p l oyer, the B o a rd cou ld  not  o n l y  

rev i ew t h e  i l l e g a l i ty o f  the e m p l oyees'  conduct but a ls o  be abl e t o  review the 

causes such as the a l l eged breach o f  the c o l l ective agre e m ent by the e m p l oyer. 

Thus, a total rem edy c o u l d  be fash i oned by the B oard. 

lt s h o u l d  be po i nted out that c on current j u r i s d i ct i o n  between the B o ard and an 

arbi rat i o n  board e xi st under the p re sent Act. Thus, a n  u n l awful  str ike may g ive 

r i s e  to a c o m p l a i nt under Sect i o n  1 1 3  of the Act and the B o ard w o u l d  hear  the 
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comp l a i nt. A n  un l awfu l  str ike c o u l d  a l so b e  a breach of the c o l le ct ive agreement 

and the arb i trat i on process would hear  th i s  m atter. If an e m p l oyee i s  d i s charged 

for union act iv i ty duri n g  the e x i stence o f  a c o l l ect ive  agreement, both B oards 

woul d  have j u ri s d i ct i on.  The i n c l u s i o n  of breaches of the c o l l e ct i v e  agreement i nto 

unfa i r  l ab our pract ices w o u l d  s i m p l y  e n l arge the concurrent jur i s d i ct i ons.  We 

presume, however, that the B oa rd, as even n ow, wou l d  norm a l ly defer j ur i s d i ct i on 

to an arb i trat ion as s p e c i f i c a l l y  pro v i de d  for  i n  S e cti o n  1 42( iv) .  

Negotiat i ons .  The proj ect m embers are conc e rned abo ut the qua l i ty and 

effect iveness of negot i ati ons i n  reso l v i n g  d ifferences or i m p asses b etween l abour 

and management. There undoubte d l y  are many s ources of q u a l itat i v e l y  p o or or 

i neffectu a l  n e got iat i o ns whi c h  o c c ur, for e xa m p l e, when i n e xp e r i enced negoti ators 

are i nvo l ved,  when negotators skirt e xtrem e ly c l ose to the f ine l ine that is s o  

d i ff i cu l t  to draw between " surface n e g ot iat ions" a n d  h ard barg a i n i ng, when 

i ntang i b l e  f actors such a s  p ersonal ity d ifferences or i nsensit i v i ty towards the other 

s i de are i n v o l ved, · or when the p r i mary p art i es are not s e l f - re l i a nt, abdi cate the i r  

barg a i n i n g  respons i b i l i t i es ,  and are l o ok i ng for a scapegoat a n d / o r  s a v i o ur t o  "ba i l  

them out." 

There are at l east four approaches wh i c h  can b e  taken towards i mpro v i ng the 

qua l ity and e ffect iveness o f  agreement negot iat ions .  One i s  to restr i ct the l at i tude 

perm i tted to negot i ators w i th regards to the  h ard barg a i n i ng tact i cs they m ay use 

as governed b y  the duty t o  barg a i n  in  g o o d  f a ith.  P erhaps,  the "reasone d  

d i a l ogue" standard adopted by t h e  Ontar io  Labour R e l atons B o ard represents a step 

i n  the r i ght  d i rect ion as i t  re l ates to hard b arg a i n i ng. However, there are the usua l 

d i l e m m as and paradoxes as to the i ncreased adm i n i strat i o n, surve i l l ance,  and 

mon itor ing o f  negot iat i o n s  wh i ch are a s s o c i ated w ith an e xpans i on o f  what 

constitutes bad fa i th negot iati o ns .  In many ways, they u l ti mate l y  may have to be 

resol ved b y  the A l b erta Labour R e l at i o ns B oard. In s o  d oi n g ,  the B o ard may w i s h  

to c l ar ify t h e  status of i ssues i n  negotiat i ons,  yet c onti nue to m a i nta in  f l e x i b i l ity 

both i n  j ur i s p rudence and a d m i n i strat i o n .  
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Another approach w o u l d  b e  to i mprove the prof e s s i ona l  sk i l l s  and tra i n i n g  o f  

negot iators.  The g o v e rnment, through i t s  e xpanded fac i l itator ro l e  as prop osed 

above,  presumabl y  cou ld  p l ay a m aj or ro l e  i n  th i s .  A lternat i v e l y, the p r i m ary 

part i es could e xp and the i r  own effo rts in the s e  d i rect i ons.  Another means to 

a c h ieve these ends wou l d  b e  the l i cens ing  of negoti ators, p o s s i b ly by the A l be rta 

Labour R e l at i ons B oard. l t  is anti c i p ated that the l i cens ing  of negot i ators, a mo n g  

other th i ngs, w o u l d  i ncrease the i r  c o m m itment t o  t h e  negot iat ing  process i n  

p art i cu l ar a s  we l l  as t o  t h e  l ab our re lat i ons system as a who l e .  

A t h i rd approach wou l d  be d i rected towards i n creas i ng the p arti es' c oncerns about 

the consequences o f  the process to others.  One m eans by whi c h  we h ave s ought 

to promote th i s  greater regard for others i s  through h a v i ng greater p ub l i c  

invo l ve ment i n  the determ i nati o n  of the work stoppage ava i l ab i l i ty and its 

adm i n i�t ion when used as we l l  as i n  the d eterm inat ion of negot iat ing structures.  

Pub l iey and i np ut of th i s  nature h opefu l ly would  breed greater respons i b i l i ty .  

A f ourth way i nv o l ve s  generat ing  greater s e l f -re l i ance and respon s ib i l ity by the 

p r i n c i p a l  part i es through m aking l awfu l  work stoppage act ion more cost ly  to them.  

Two methods for i mp l e m enting t h i s  p o l i cy are s p e l l e d  out b e l ow under  work 

stoppages.  They b a s i c a l l y  i n v o l v e  m ak i n g  resort to the l awfu l  work stoppage m ore 

cost ly  to the p r i mary part ies .  I n  addit i on, the repea l i ng o f  The A l b e rta Labour 

Act, 1 9 7 3  and its r e p l a ce m e nt i n  1 98 0  by The Labour Re l at i ons Act had the 

d e s i red effect of forc ing th e part i e s  to " get down to brass tacks" e a r l ier, a s  a 

ru l e, and to b e c o m e  l es s  re l i ant upon c o m p u l s o ry forms o f  d i s pute res o l ut ion .  

D ispute Sett l e ment.  The current scheme for d ispute sett l e m ent under The Labour 

R e l at i ons Act is, in the study group's o p i n i on, useful and v i ab l e. We th ink that i t  

a lso is  f l e x i b l e  i n  the s ense that  it prese nts the p r i m ary part i c i pants with a 

var i ety of m ethods for reso l v ing d i fferences and i mpasses.  l t  prov i d es opt i ons 

rang i n g  from negot iat ions  without th i rd  p arty a s s i stance throu g h  p r i m a r i l y  v o l untary 

m e d i at i on and p o s s i b l y  through factf i n d i ng o r  m e d i ate outs i de the Labour 

Department v i a  a D i sputes I n q u i ry B oard (D I B) to v o l untary i nterest arb itrat i o n  
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under  a Vol untary C o l l ect ive Barga i n i ng Arbitrati o n  Baord (VCBAB). 

The p r i m ar i l y  v o l untary mediat ion s ervi ces,  in  p a rt i c u l ar, s e e m  to have i ns p i re d  

greater confidence i n  t h e  m i nds o f  m any negoti ators i n  Alberta t h a n  t h e  former 

c o nc i l i at ion  procedures .  A lberta negot i ators now tend to regard m ed i at i o n  a s  a 

m e a n s  to a sett l e me nt, as opposed t o  under two - stage c o m p u ls o ry c o n ci l iat i on,  a s  

a m eans t o  act ivat ing  t h e  capabi l i ty o f  engag i n g  i n  the l eg a l  work stoppage.  l t  i s  

our  observat i on and f e e l i n g  that s e lf - re l i ance i s  f o stered on both s i d e s  of the 

negot iat ing tab le  by the coup l i n g  under The Labour R e l ati ons Act of p r i m ar i l y  

v o l untary mediat ion  w i th the genera l p o s s ibi l i ty o f  the p art ies' be i n g  c onfronted 

by the l awfu l  work stoppage capabi l i ty e ar l i e r  on dur ing agreement negot iat ions .  

M e d i at i o n  sev i ces branches for m any,  if  not  a l l  g o vernm ents i n  C anada typ i c a l l y  

exper ience recru i t ment and espec i a l l y  retent i on p rob l em s .  I n  order t o  p a rt i a l l y  

a l l e v i ate these p r ob l e m s  we pro p o s e d  above that the A l berta Labour R e l at i o n s  

B o ar d  be establ i s h ed a s  a governmental  departm ent, a s  the PSERB currently i s  

e stab l i s h ed. D IBs are an a l ternat i v e  m e a n s  for attem p t i n g  to effect a sett l e ment 

and p o s s ibly perm i tt i n g  the part i es t o  " c o o l  off" p r i o r  to a l awfu l work stoppage.  

They typ i c a l l y  are used where there is a h i gh degree o f  publ i c  i nterest and they 

are s e l d o m  used.  B oth these aspects,  to us, are h i g h l y  des i red.  When j ud i c i ou s l y  

u s e d  w i th careful t i m ing,  t h e  D IB ,  i n  o u r  o p i n i o n  can we l l  s erve t h e  p r i mary 

p a rt i e s .  Govern m e nt fund i n g  for v o l untary i nterest a rb itrat i o n  boards c reates an 

i n ce n t i v e  to use them and thereby is cons i stent w i th the g o vernme nt's custo d i a l  

r o l e .  

A l th o u g h  severa l d i s p ute sett lement mechan isms a r e  a va i l abl e under the LRA, and 

wo u l d  c ontinue to be ava i l able  under the Code we p ro pose, we would encourage 

the p art i e s  not  to l et th i s  f l e x ibi l i t y  d etract or deter  from efforts o n  the i r  part to 

be i nn o v at ive i n  the ways in wh i c h  they attempt to sett l e  the i r  d i s putes. We 

p r e s u m e  that the A lberta Labour R e l at ions  Board wou l d  encourage i nnovat i on of 

this k i nd by i nterpret i n g  that i t  is c o n s i stent w i th the def i n i ti o n  of " c ol l ect ive 

barga i n i ng" current ly  f o un d  under  the LRA n a me l y, "to n e goti ate o r  negot iat ion 
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with a v i ew t o  t h e  conc l u s i on o f  a c o l l ecti v e  agreem ent o r  t h e  rev i s i o n  o r  

renewal of a c o l le c t i v e  agreement." 

As argued above, the A l be rta Labour R e l at i o ns Board s h o u l d  assume govern m e nt's 

i ntervenor r o l e, in order to remove it from the p o l i t i c a l  arena and to attempt to 

p er m it  the p r i n c i p a l  p arti es, l abour and management, a s  we l l  as the p ub l i c  at l ar g e  

s o mewhat greater i np ut i nto th i s  ro l e, s i nce, i n  the f i n a l  ana l y s i s, th ird p arty 

i ntervent i on is or i ented towards serv i ng the p r i n c i p a l  part i es to the 

l abour - m anag e m ent re l at ionsh i p .  

Work Stoppages .  Ear l i er, i n  Chapter 1 1 , we revi ewed the work sto p p a g e  i n  terms 

of A l be rta stat i st i c s  a s  we l l  as  i ts  ro l e  and funct i o n  i n  the c o l l ec t i v e  agreement 

negot iat ing process .  l t  i s  our v i ew that  as m easured by the numbers of work 

stoppages,  durat i on,  o r  work ing days l ost Alberta does not necessar i l y  h a v e  a 

work stoppage "probl e m . "  Th i s  i s  p a rt i c u l ar l y  s o  i n  c om p ar i s on w ith c e rta i n  other  

Canadian j u r i sd i ct i o n s .  H owever, the stat i st i c s  p re sented abo v e  m ay o n l y  be the 

"t i p of the i ce berg ."  Nonethe l ess,  i t  seems to us that,  cons ider ing  the  nature of 

the system and the benefits e xtended, our work stoppage l osses represent a qu i te  

reasonab l e  p r i c e  t o  p ay. Further, and as noted 

work stoppage p o s s i b i l ity i s  an i n d i s pensabl e 

ear l i er, i t  i s  our  v i ew that the  

p a rt of the funct i o ni n g  o f  o u r  

c o l l ect ive  agreement negot iat ing system. We s i m p l y  d o  n o t  understand nor a c c e pt 

the pro p o s i t i on that a negot i at ing system can mean i n gf u l l y  funct i o n  i n  the abs e n c e  

of a work stop p a g e  poss ibi l i ty .  A s  a result ,  w e  ser ious l y  quest i o n  the 

estab l i s h m ent o f  a c o l l ect ive agreem ent negot iat ing system that s pe c i f i ca l ly 

e l i m i nates the work stoppage p o s s ib i l i ty. l t  i s  our  v i ew that, g i ven the nature and 

functi o n i n g  of the n e g o t i at ing  process as descr i b e d  ear l i er, a d ec i s i on to e l i m i nate 

the work stoppage p o s s ibi l ity e ff e ct i v e l y  e l i m i nated the c o l l ect ive  agree m ent 

negot iat i n g  process .  As a res u l t, you have the ap p l i cati o n  o f  the negot i at i n g  

p r o c e s s  i n  s ituat i o n s  i n  wh i ch i t  s i m p l y  wi l l  not work.  We hav e  i n  A lberta m uch 

e v i d ence of the frustrat i ons resu l t i ng from such an i l l-adv i s e d  approach.  We 

s ub m it  that i n  s u c h  c i rcumstances the f a i l ure of the negot iat ing process cannot be 
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negot iat ing rel at i o n s h i p s  i n  the absence of a work stop p a ge p o s s ib i l i ty when the 

p o s s ibi l i ty, if a v a i l ab le, wou l d  serve the negoti at ing process extremely wel l .  

C lear l y, the des i g ners o f  the c urrent s ystem must have h a d  s o me cr iter i o n  i n  

m i nd i n  tak i ng the dec i s i on o n  the work stop p a ge p o ss ibi l ity e l i m i nat i o n. l t  i s  not 

c lear to u s  what these cr i teri a  were. In  any event, they produced the wrong resu l t  

a n d  have ser i o u s l y  i m pa i red t h e  abi l i ty of our  system to f u n c t i o n  effective ly  a n d  

h a v e  frustrated t h e  c o l lect i ve a greement neg o t i at ing proces s .  

The second c o n s i derat ion upon wh ich  the w o r k  sto ppage p o s s i b i l i ty s h ou l d  be 

dec i ded i s  the i mpact of that stop p age o n  t h i rd part ies outs i de of the l abour 

rel ati ons system. We read i ly a ccept the v i ew that there are c ircumstances where, 

bec ause of its i m pact on th ird p arties, the work sto p p age p o s s ibi l i ty m u s t  be 

e l i m i nated. We say th is  even if the poss ib i l i ty i s  an essent i a l  req u i rement f o r  the 

funct i o n i ng of the c o l lect i ve agreement neg o t i at i ng process. I n  th i s  case, we 

bel ieve that the negot iat ing  process must y i e l d  i n  the face of the degree of work 

stoppage i mpact. l t  i s  our v i ew that we do h a ve a ct i v i t ies and o ccup ations where 

i t  is abs o l utel y  essent i a l  that the act iv ities and o c cupations cont i nue to serve the 

peo p l e  of A lberta without i nterrupti on.  To be sure, the dec i s i o n  on essen t i a l i ty 

represents a j ud gment c a l l and there is certa i n l y  p lenty o f  r o o m  for d ifferences 

in j udgment. H owever, i t  is our  v iew that dec i s i ons on t h i s  quest i o n  to d ate i n  

A lberta a re m ore the product of random select i o n  a n d  were m ade in  the absence 

of o perat i o na l ly def i ned cr iter i a  aga inst w h i c h  the degree o f  i mpact cou l d  be 

j u dged. l t  is our v i ew, that such criter i a  c a n  be devel o ped and a p p l ied in a 

mean ingful  way. The maj o r  ques t i on i s  not cr i ter i a  nor j u d g m ent but what s ystem 

is to be i ntroduced to determ i ne wages, h o urs, and work i n g  c o n d it ions where the 

work stoppage p o s s ibi l ity and, in our v iew, the c o l lective a greement negot i at i n g  

proces s  a re e l i m i nated. 'vVe current l y  do not  have a good a nswer t o  that quest i o n. 

However, we d o  support l i m i ted app l i cation of the interest arb itra t i o n  proces s .  

F i n a l l y, it i s  our  v i ew that t h e  questi o n  o f  t h e  work sto p page poss ibi l i ty i s  a n  

i ntegra l and funda menta l p art of the construct i o n  of the i nd i v i du a l  
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l abour - managem e nt r e l at i onsh i p .  At the present t i m e  the questi o n  i s  n ot one 

cons i dered when the r e l at i o n s h i p  i s  estab l i sh e d  but c o m es from the o uts i d e  as 

p art of the overa l l  statutory regu l atory re lat ionsh ip .  W e  ser i o u s l y  doubt that  th is  

approach s erves any usefu l  purpose.  The uti l i ty of the work stopp a g e  p os s i b i l i ty 

under e ither o f  the cr iter ia  d i s cu s s e d  abo v e  must  be determ ined Gm a n  i n d i v i dual  

re l at i onshi p  bas i s  in  order to recognize the deta i l e d  c i rcumstances o f  that 

part i c u l ar r e l ati o n s h i p. The current approach of genera l  prescr ipt ions both for  and 

aga i nst the quest i on den i es the re l ev ance of the quest i on to the detai l s  w i th i n  the 

i n d i v idua l  r e l a t i o n s h i p .  That i s ,  i t  represents a b l anket prescr ipt ion based on fuzzy 

o r  not we l l  tho u g ht o ut cr iter i a and i t  does not stand u p  to cr i t i c a l  rea s o n i n g  and 

creates, upon c l oser  or m ore deta i l e d  e xa m i nat i on, ano m o l ies or incons i stenc ies .  lt  

i s  our  o p i n i o n  that the app l i c at i o n  of the abov e  criter ia to The Labour R e l at ions 

Act, 1 98 0 ,  wh i c h  grants the work stoppage p o s s i b i l i ty, wou l d  prod u c e  quite 

d i ffer ing answers to the work stoppage p o s s ib i l i ty from one r e l at i o n s h i p  to 

another. S i m i l ar l y ,  under The P ubl i c  Serv i c e  Emp l oyee Rel at ions Act, 1 977,  the 

work stop p a g e  p o s s ib i l i ty is e l i m inated but the above tests wou l d  result  i n  

d iffer i n g  answers from one re l at i o n s h i p  t o  a n other. I n  short, the answer t o  the 

quest ion s h o u l d  not o n l y  adopt the cr iter ia  n oted above, but a l s o  be d e c i ded 

a l on g  with other quest i ons at the t i m e  of the  estab l i shment of each i n d iv i dua l  

l abour-manag e m e nt r e l at ionshi p. As with  other  quest ions dea l i ng with re l at i onsh ip  

estab l i sh m ent, i t  i s  a m atter qu ite p roper ly  with i n  the purv i ew and c o mpetence of  

the Labou r  Re l at i ons B oard. 

We a l ready have addressed the i ssue of the respect ive j u ri s d i ct i ons of the B oard 

and the C ourt in the area of i ndustr i a l  d i s p utes .  We bel i eve,  in addit io n, that the 

under l y i n g  app l i cabl e l aw s h o u l d  be c l ar if ied in c erta i n  respects. F i rst, a ref u s a l  t o  

cro s s  a l awfu l  p i cket  l i ne shou l d  not b e  v i ewed a s  c onstitut i ng a "str i k e . "  lt  i s  a 

m o c k ery o f  the l aw to perm it p i cket ing,  that i s ,  persu a s i o n  not to d o  bus i ness 

with the e m p l oyer, but at the s a m e  t i m e  to make the conduct of the " p ersuaded" 

p erson i l l e g a l  i f  he responds to the l awfu l  persuas i on.  The p roper  approach to the 

prob l e m ,  as we s e e  it,  is to ensure that the p i cket ing is with i n  l awfu l  bounds 
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and not to l ab e l  refusa l  to cross a p i cket l i ne as un l awfu l .  S e c ond,  trhe {e i g�of 

a l awful  str iker to get h i s  j o b  b ack from a str i k e  r e p l a c e ment s h o u l d  b�c l ea r l y  

estab l ished.  O u r  v i ew i n  t h i s  regard i s ,  o f  course, s i m p l y  a v a l u e  judgment, but 

one wh i ch we b e l i ev e  in the l ong run would  enhance the l ab o ur - managm ent 

r e l at i onshi p  and reduce p o s s i b l e  str ike v i o l ence.  We a l s o  f i nd that th is  propo s i t i o n  

h a s  support from o u r  p ub l i c  o p i n i on s u rvey c ited ear l i er. F o r  a d m i n i s trati v e  

p urposes,  i t  m i ght b e  useful  t o  p l ace a t i m e  fra m e  o n  s u c h  a ri ght. I n  th i s  

regard, Ontar i o  has a s i x - m o nth l i m itat ion.  W e  suport such a t i m e  l i m itat i o n  and 

suggest its adopt i on. To act a s  a b a l ance to the r ight to o bt a i n  one's j o b  b ack 

shou l d  b e  a provis i on that where an e m p l oyee has accepted a job on a f u l l - t i m e  

i ndef i n i te b a s i s  with a n ew e m p l oyer, h is  status as an " e m p l oyee" o f  the struck 

e m p l oyer s h o u l d  ter m i nate. 

The present l aw as to p i cket i ng ,  whi ch p erm its p r i m ary p i cket ing b ut p ro h i b its 

s e co ndary p i cketi ng, appears t o  b e  in accordance w i th g enera l ly accepted v i ews of 

A l b e rtans as supported by our  publ i c  o p i n i on survey. l t  s e e m s  to us,  however, 

that where a n other bus iness  o perat i o n  has a l l i ed i ts e l f  w i th a n  e m p l oyer i n v o l ved 

i n  a l awfu l  work stoppage,  equ ity then d e m ands that  the c o rresponding union be 

able to i mp o s e  sanct i o ns o n  such a n  " a l l y" i n c l u d i n g  p i cketi ng h i s  operat i o n .  An 

" a l l y "  wou l d  b e  def i n e d  a s  " a  person who, act ing i n  c o m b i nati o n  with o r  in 

consort o r  in accordance w i th a c o m m o n  understand i ng with the e m p l o yer, a s s i sts 

h i m  in a l ockout or in res i st ing a l awfu l  str ik e . "  C o m mon s itus p i cket ing,  wh i c h  

i s  at t h e  s a m e  t i m e  both p r i mary and s e co ndary p i cket ing,  poses d i f f i c u l t  

pro b l e m s  of ba l an c i ng econo m i c  i nterests a n d  r i ghts.  The total  proh i b i t i o n  of 

c o m m o n  s itus p i cket ing , a s  was the resu l t  of the d e c i s i on in the Lo l l ipop c ase, 

is unacceptab l e  in the m od ern labour r e l at i o ns sett i ng .  A m ore s o ph i s i t i cated and 

just r e su l t  must be ach ie ved.  The o n l y  way we b e l i e v e  it can b e  reso l ve d  is by 

g i v i n g  s p e c i f i c  j ur i s d i ct i o n  to the B o ard to cons i d er, o n  app l i cat i o n  or o n  its own 

moti on,  a c o m m o n  s i tus p i cket ing pro b l e m  and to g i v e  d irect ions respect i n g  the 

p i cket ing to reasonab l y  restri ct and conf i n e  the p i cket ing to the p r i m ary e m p l o yer. 

In a d d i ti on, we have conc l uded that the words, "without acts that are otherw i s e  
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u n l awful "  i n  sect ion 1 1 4(1) o f  t h e  Act, l eave t h e  l eg a l i ty o f  p i cket ing  i n  too 

uncert a i n  a state, h a v i n g  regard to e x i s t i n g  tort doctr ine.  Accordi n g l y, we s u ggest 

that provi s i ons in the Act b e  added to make i t  c lear  that "no a ct i o n  l i es for 

i nt erference with c o ntractual re l at ions,  e c ono m i c  l oss,  and trespass to l and to 

wh i c h  a member of the pub l i c  o rd i nar i l y  h a s  access,  ar i s i ng out of a str ike, 

l oc kout. or p i ck et ing  p e r m i tted by the Act. " Our suggest ion wou l d  s p e c i f i c a l l y  

m a k e  i na p p l i ca b l e  t h e  tort of i n d u c i ng breach of c o ntract in  l awfu l  str ikes, 

l ockouts , and p i ck et ing .  The e l i m i n a t i on of trespass act ion in the c ontext 

suggested wou l d  adopt the l aw proposed by the strong d i ssent of C h i ef Just ice 

Lask i n  i n  the Lo l l i pop case.  F i n a l l y, the tort of c onsp i racty i n  l awfu l  l abour 

d i sputes shou ld  b e  e l i m i nated. Thus, i t  shou ld  b e  s p e c i f i ca l l y pro v i ded in the Code 

that "an act done by two or m ore persons act ing i n  agreem e nt or in c o m b inat ion, 

i f  d o ne in furtherance of a l abour d i s pute, is not acti onab l e  un less  it wou l d  be 

wrongfu l  without an agreement or  c o m b i nat ion."  

G r i e v an c e  Arb itrat i o n /  Adjud i cation. On June 28th through 31st, 1 9 8 0  the A l b e rta 

Departm ent of Labour s ponsored s e m inars in C a l g ary and E d monton on the subj ect 

of Labour - M anagement Arbitrat i o n /  Adj u d i cat i o n  in A l be rta. l t  brought together 

i nd i v i du a l s  from a l l  s e g ments of the A l berta l abour r e l at i ons c o m m un ity. The 

report of  these proceed ings, prepared under the e d i tors h i p  of E d m o nton l awyer 

T i m  Chr ist ian, were s ubsequently p ub l i s h e d  in Gr ievance Arb i trat i o n  i n  A l berta: 

Proce e d i ngs of a Workshop. A l be rta Labour, Prevent i v e  M e d i at i o n  Servi ces:  

Edmonton, 7 5  pp.  l t  is  our o p i n i o n  that these s e m i nars prov ided a c o mprehensive 

and contemporary rev i ew of a l l  i ssues  re l at i ng to the arbitrat i o n / a dj u d i c at ion 

process i n  A l berta. As such,  we h a v e  used these procee d i n gs, together w i th the 

stud i e s  done by th is  p roj e ct, as the b as i s  for our e v a luati on of the A l b e rta 

syste m. 

The c e ntra l and major i ssues and c o n c l u s i ons i de nt i f i e d  i n  the C a l g a ry and 

Edm onton proceed i n g s  were as fo l l ows: 

1 .  The form and c o ntent of arb i tra l awards.  Arb i tra l  awards ought to c o nta in  
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the f o l l owing:  

a )  A treat ment of p re l i m i nary i ssues of j u r i s d i ct i on; 

b)  A statem ent of the g enera l  i ssue in quest ion; 

c)  A statement of the f i nd ings of fact and the reasons therefore; 

d)  A c l ear i n d i cat i on of the m aj or and m inor i ssues i n  the case;  

e) A s u m m ary of the arguments of the p arti es;  

f )  A descr i pt ion of the reasoning process;  

g)  An ana l y s i s  of precedents, where a pp l i cab l e; 

h) An unqua l if i ed,  def in i t ive  and c o n c i s e  d e ci s i on; 

i )  A reservat i o n  of j ur i s d i ct ion  where necessary; 

j) D i s s ent ing o p i n i ons where app l i c ab l e. 

B ench awards are d e s i rab l e  o n l y  i n  e xcept iona l  c i rcumstances.  

2. The appropri ate r o l e  of Government in the gr ievance arb itrati o n  process.  

a) Gr ievance a rb i trat i on ought to remain a pr ivate d i spute reso l ut i on 

process,  

b)  Government s h o u l d  l i m i t  its ro l e  to prov i d i n g  fac i l i t i e s  and serv ic e s  

to support t h e  arb i trat i o n  system - such a s  t h e  f o l l owing :  

( i )  M eet ing rooms and stenographi c  serv ices; 

( i i) Arb itratio n  a dvocacy tra i n i n g  progra m s  for  l abour and 

m anageme nt p ersonnel ;  

{ i i i) Support of an A l be rta arb i trat ion  and l abour n ews repo rt i ng 

s erv i ce; 

( iv) 

(v) 

Continuat ion of p re s ent ro l e  i n  the a p p o i ntment of 

arb itrators; 

No appropri ate ro l e  in  mon itor ing the 

arb itrators (th e  oppos ite p o s it ion was 

part i c i pants who dealt  with quest i on 5);  

perf orma n c e  of 

taken b y  the 

{vi )  There s h o u l d  b e  no i ncrease i n  Govern m e nt regu l at i on of the 

arb itrat ion  process.  
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3 .  Cr iter ia  for a d m i s s i o n  to a roster of arb itrators and the method of 

recruitment of q ua l i f ied  p ersons.  

a) Rosters s h o u l d  be ava i l a b l e  for  u s e  by the l ab our re l at i ons 

c o m m u n ity, 

b) Rosters s h o u l d  conta i n: 

{ i )  B i o graph i c a l  i nformation on · each arb i trator; 

( i i )  S u i tab i l i ty of arbitrators for  p a rt i c u l a r  d i sputes a n d  i ndustr i es;  

( i i i ) A record of the cases h e ard by each arb itrator; 

( iv) A record of the number of t i m es e a c h  arbitrator was 

v o l untar i l y  app o i nted by the p arti es .  

c) Criter i a  f o r  a d m i s s i o n  to the roster are:  

d) 

( i )  An i nterst in the area a n d  a f e e l  for  a rb i trat ion work; 

( i  i) An ava i l ab i l i ty suff i c i ent to a v o i d  d e l ay; 

( i i i) An a b i l i ty to conduct m eet ings ;  

{ i v) E x p e r i ence as a d e c i s i o n  m ak e r; 

(v) An adequate p erception of the work p l a ce ;  

(vi )  N o  s ing l e  profes s i o n  shou l d  d o m i nate t h e  

The method of recru i tm ent to the roster shou l d  be:  

( i )  I ntervi ews of prospect ive  arb itrators; 

roster. 

{ i  i) Prospective arbitrators to be suggested 

management, B oard of I ndustr i a l  Re l at ions.  

by l ab our, 

( i i i) Labour shou l d  appo i nt arb itrators from m a n a g em ent ranks and 

management should a p p o i nt arb i trators from l abour ranks.  

{Th i s  suggest ion was m ad e  by one group o n l y. )  

e )  Wh ich  a g e n c y  ought to b e  respons i b l e  f o r  t h e  roster a n d  f o r  

appo i ntments from i t: 

{ i )  D ep uty M i n i ster and C o nc i l i at i on and M ed i at i o n  S erv ices;  

( i i )  Labour Management S e rv i c es {there w a s  n o  consensus on 

which of these agenc i e s  o ught to p e rform t h i s  r o l e} .  
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4.  A rb i trator and counse l upgra d i ng / tra i n i ng progra m .  

a }  T h e  m aj or i ty of part i c i p ants favoured t h e  creat i o n  o f  a comprehens i ve 

tra i n i n g  program. 

b) Lab o u r  M anagement Serv i ce s  s h o u l d  i n i t i ate the p ro gram.  

c}  The c urr i cu lum of such a tra i n i n g  p rogram s h o u l d  i nc l ude:  

( i )  D iscrete s ubj e ct areas that  can b e  treated 

s e m i nars {e .g . :  r u l es of e v i dence,  pre l i m i nary 

format of a rb itrat i o n  awards);  

i n  s e parate 

obj ect i ons,  

( i i ) A pract i c a l  c o m p onent c o n s i st ing o f  m ock arb i trat i o n  

hear i ngs a n d  t h e  p re parati on o f  p ra ct i c e  awards.  

d) The e x i st i ng programs i n  other j ur i s d i c t i ons o ug ht to be rev i ewed 

p r i o r  to the estab l i sh ment o f  a c o urse for A l berta arb i trators. 

5 .  Pract i c a l  approaches to expedite the process and reduce the costs of 

g r i evance arb i trat i on. 

a) E xp e d i te the proc ess:  

( i )  C o l l ect iv e  a gre e m ents should conta i n  pro v i s i ons a l l ow i n g  for  

the  exped ite d  arb i tr at i o n  of d i sc i p l i n e  and d i scharge cases;  

( i i }  When the D e partme nt o f  Labour i s  requested t o  app o i nt an 

arb i trator in a case c a l l i ng for  e xp e d i t i ons treat m e nt, the 

appo intment o u g ht to b e  made c o n d i t i onal  upon the 

arb i trator' s ab i l i ty to conduct a hear i n g  with i n  a s p e c i f i e d  

t i m e; 

{ i i i ) U n i on off i ce rs must  b e  f i rm with the i r  m e m bers and d e c i d e  

not t o  pro ceed w i th unmer i tor i o us c a s e s .  The duty o f  f a i r  

repres entati o n  encourages u n i o n s  t o  proceed with even 

unmerito r i o u s  cases.  (Th i s  v i ew is  based o n  a 

m i s understandi n g  o f  l eg a l  requ irem ents of the duty of f a i r  

representat i on.  - e d . }  S i m i l ar ly  e m p l oyers s h o u l d  s ett l e  

mer itor ious g r i evances and not deny them for tact i c a l  
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reasons in order to weaken the u n i on; 

( iv}  Cha i rmen ought to be respons i b l e  for  s ett i n g  hear ing dates 

e xped it i ou s l y; 

(v} A j o i nt l ab o ur - m anagement c o m m i ttee shou ld  b e  e stab l i shed 

and charged w i th the respons i b i l i ty of creat ing and 

m a i nta i n i n g  a l i st of accepta b l e  c h a i rm en. The p erfo r m ance 

of i n c u mb ents on th i s  l i st s h o u l d  b e  m o n itored and the 

criteria of assessment s h o u l d  i n c l ude a v a i l ab i l i ty of the 

ind iv i dua l s .  The l i st shou ld  be ava i l a b l e  for use by the 

l ab our re l at i ons c o m m un ity; 

(v i )  Tra i n ing programs for un ion and managem ent personnel  

should  b e  estab l i shed.  Th i s  wou l d  m ake more s k i l l e d  p ersons 

ava i l ab l e  and decrease dependence on busy, c u rrent 

pract it i oners;  

(v i i ) Advance n ot i ce of pre l i m i nary obj ect ions s h o u l d  b e  g i ven to 

avoi d  the n e c e s s i ty of l ast m i nute adjournments; 

(v i i i) There s h o u l d  b e  no statutory p ro v i s i o n s  s ett i n g  out r i g i d  

t i m e  l i m its f o r  the i ssuance o f  a rb i trati o n  d e c i s i o ns;  

( i x} There shou l d  b e  recourse to a s i n g l e  arb itrator even where 

an agreement c a l l s  for a board whe re c i rcumstances are 

appropr i ate and the part i e s  m utu a l l y  agree.  

b)  Reduce Costs: 

( i )  There w a s  no consensus o n  the des i rab i l i ty of fee 

schedu l es; 

( i i )  The Governm ent shou l d  not b e a r  t h e  costs o f  arb i trat i on.  

6 .  I s  there a ro l e  for m e d i at i o n  i n  the arb itrat i o n  process? 

a) There shou l d  b e  no statutory requi rement of m e d i at i o n  p r i o r  to 

arb itrat ion .  The p a rt i e s  can pro v i d e  for m e d iat ion in  the i r  c o l l ect ive 

agreements i f  they w i s h. 
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b}  M e d i ators shou l d  b e  m ad e  ava i l a b l e  to s u p po rt the e x i stence 

of a v o l untary system of m e d i at i on of g r i evance d i sputes.  

c }  The p r o c e s s  of m e d i at i o n  and arb i trat ion of g r i evance 

d i s p utes shou ld  remain s e parate. 

7.  The d i scuss i on o n  arb itra l  deve l o p m ents i n  other j u r i s d i ct ions was of a 

v e ry general  nature and generated f ew conc l u s i o ns.  R eference s h o u l d  b e  

had to t h e  m ore deta i l e d  summary for  deta i l s  o f  t h e  d e l ib erat ions.  

8 .  The appropr iate r o l e  of nom i nees on an arbitrati on b oard.  

a}  Nom inees are and o ught to b e  p art i san. 

b) B efore the hear ing  nom i nees ought to: 

{ i }  F am i l i ar i ze the m s e l v e s  with e very aspect  of the  case;  

{ i i )  Adv i s e  the n o m i nator a s  to the d e s i rab i l i ty of proceed ing 

w i th the  case and; 

{ i i i} C o - o p e rate with the n o m i nator i n  s e l e c t i n g  a cha irman.  

c}  D ur i n g  the h e a r i ng the nom i n e e  o u g ht to:  

( i )  L i sten and ask quest i o ns of c l ar i f i cati o n  and;  

( i i )  D ev e l op the ev idence and engage in  cross - e xa m i nati o n  (th i s  

v i ew was not un i v e rs a l l y  s hared}.  

d} Dur ing the d e l i b erat i on the n o m i n e e  ought to: 

{ i }  Ensure that  the  c h a i r m a n  understand the i s sues and p o i nts in  

favour of h i s  n o m i nator; 

( i i) "Arm wrest l e "  the c h a i r m an to h i s  p e r s p e ct i ve;  

( i i i ) Prepare a d issenting award if necessary; 

( i v} Reta i n  h i s  integr ity and j o in  in a una n i mous award a g a i nst 

h i s  n o m i nator if necessary (th i s  v i ew was not un i ve rs a l l y  

shared) ;  

(v)  Not c o m m un i cate the d e c i s ion of the cha i rm a n  to h i s  

no m i nator unt i l  a written d e c i s ion i s  i s sued;  
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(v i )  Respond to draft awards w i th c ourtesy and d i spatch; 

(v i i ) App l y  gent l e  pressure to s p e e d  up a tardy c ha i rm an. 

o p i n i on, the l e g i s l at i o n  in respect of 

and a c co m modates the i nterests of 

g r i evance arb i tration is reasonab ly  

the p a rt i e s  as i t  r e l ates t o  the 

process.  Arbi tral  j u r isprudence is e xten s i v e  and has b as i c a l l y  c o m e  of a g e .  On the 

who l e, the system a s  n ow estab l i shed works as we l l  a s  can be e xpected.  

We do, however,  b e l i e ve s o m e  changes s h o u l d  b e  m a de to the procedures and 

powers of the g r i e v ance arb i trato r / adj u d i c ator. The Act now p erm its the c a l l i ng of 

w i tnesses by the arb i trator o r  adjudi c ator.  l t  s h ou l d  a l so prov i de a system forr 

the c a l l i n g  of w itnesses d i rect ly by the part i es a s  i s  current ly prov i de d  uncer 

prov i s i ons of The Arb i trati on Act.Th i s  wou l d  reduce the burdens p l ac e d  upon the 

arb itrato r / adjudicator and thus save some t i m e  and expense.  We a l s o  b e l i ev e  that 

our p roposed a ct or  Code shou l d  g i ve a rb i trators / adj u d i c ators the p ower of 

recti f ic at i o n  and the p ower to re l i eve on equ ita b l e  grounds any non - c o m p l i ances 

w ith the gr i evance procedure as s et forth in the c o l l ec t i v e  agreem ent i n c l u d i n g  

a n y  t i m e  l i m i ts s p e c i f i ed .  We b e l i ev e  that t h e s e  p owers a r e  n e e d e d  i n  order  t o  

f r e e  t h e  g r i e v a n c e  arb i trati o n / adj u d i cati o n  p r o c e s s  f r o m  e xc es s i v e  form a l i zati o n  and 

techn i ca l i t i es and to i ns ure that just ice b e  rendered.  F in a l ly, as a l ready m e n t io ne d  

above, arb i trati o n /  a dj u d i cat ion dec i s i ons shou l d  b e  rev i ewed by t h e  C o u rt of  

Appea l s  an not the C ourt of Queen's Bench.  

Interest Arbitrati on.  At pages 1 31 to 1 41 S upra we out l i n e d  the current funct i on i ng 

of the i nterest arb itrati o n  process i n  A l b e rta. C l e a r l y  the A l berta j u r i s d i ct i on 

makes c o n s i derab l e  use of th i s  process.  At the present t i m e  the i nterest 

arb itrat i o n  process is dep l oyed e x c l u s i v e l y  as an a l ternat i v e  to the nego t i at i ng 

system with the work stop page.  lt i s  i m portant to r e m e mber th is  f a ct as the 

process was not s e l ected because of any i nherent d is p ute s ett l e m ent qua l it i e s  it 

may br ing to the funct i on i ng of the l ab o ur re l at i ons system .  I ts v a l u e  today i s  

pure l y  and s i m p l y  the re l i ef i t  g i ves from the work stoppage eventua l i ty. 
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Consequent l y, t h e  u s e  of t h e  process r a i s e s  a t  t h e  o utset three fundamenta l 

quest i on s .  F i rst, can the process i n  r e a l i ty, even when coup l e d  with pre - arb i trat ion 

negotiat i ons,  tru l y  act as a substitute or  s u rrogate for the negotiat ing system with 

a work stoppage r i ght? S econd, i f  i t  is to act as a subst itute or  s urrogate for 

negot iat i ons with the work stoppage r i ght, what determ ines its a cceptab i l i ty a s  a 

l e g i t i mate process with in  our l abour re l at ions system.  Th i rd,  what dete r m i nes its 

accepta b i l i ty as a l e g i t i m ate process i n  the m i nds of the p arti es that choose or  

are requi red to use i t. 

A l b e rta's e xper i ence with the i nterest arb itrat ion process i s  greatest i n  its 

app l i cat ion to the occupat ion of f i ref i ghters and po l i ce men.  lt is our v i ew that its 

use has found general acceptance and the part i es appear  to be reasonab l y  

s at i s f i ed with the k i nds o f  results i t  h a s  p roduced. However, w e  m ust k eep i n  

m i n d  that i n  these c a s e s  i t s  u s e  i s  c o u p l e d  w i t h  t h e  m e d i at i o n  process.  A cc ord ing 

to Moron i  over one - h a l f  of the references to a rb i trat ion of f i ref ighter and p o l i c e  

d i s p utes were i n  f a c t  m e d i ated to an a c c o m modat ive s ett l e ment m ak i ng the 

arb itrati o n  p rocess per se unnecessary.  In rea l i ty, the d i sp ute procedures app l i ca b l e  

are negot i at ions f o l l owed by m e d i at i o n  f o l l owed by arb i tr at i on.  Thus, i n  our  v i ew, 

the resource ta l e nts c a l le d  for are i n d i v i d ua l s  who are effect ive i n  m e d i a t i on a s  

we l l  as arb itrati on. Actua l ly, c l ass ing  p o l i c e  a n d  f i ref i ghters d i sputes a s  b e i ng 

han d l e d  by " i nterest arb itrati o n" i s  a b i t  of a m isnomer.  What we rea l l y have i s  

a system of the post negot iat ions d ispute b e i n g  referred to a 

m ed i at i o n s / arbitrat ion  process.  lt c o m b i ne s  e l e m ents of an accom modat i v e  a s  we l l  

as the a dj u d i cat ive process.  

H owever, A l berta's  exper i ence with i nterest arb i trati on in other 2pp l ic at i o n s  is quite 

a d i fferent story. F i rst, the process i s  not app l i ed and adm i n i stered i n  q u ite the 

s a m e  m anner. Under the LRA the sequen c i ng of d i spute sett l e m ent proce dures i s  

negoti ati ons, threat or  actu a l  work stoppage,  a poss i b l e  D i sputes I n q u i ry B oard, 

:
�role m e d i at i on, and f i n a l l y  use of Sect ion 1 3 8  Author ity wh i c h  has m eant to 

�i}terest arbitrati on.  Under the P SERA the sequence is negotiat ions,  p o s s i b l e  
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m ed i at i o n, and f i n a l l y  i nterest arb i trat i on.  In s hort, the a p p l ic at ion and 

adm i n i strat i o n  is qu ite d i ff erent. We d o  not b e l i ev e  these d ifferen c e s  are by 

des i g n  but are s i mp l y  the way i t  has worked out. If  i nterest arb i trat i on is to 

beco m e  a succes sfu l  and useful  process we n e e d  to start to t h i nk o ut m ore f u l l y  

i ts proper app l i cat ion a n d  a d m i n i strat i on.  W e  b e l ieve that three d i ffer ing 

a p p l i cat i o n s  and a dm i n i strat i on of the process is  w i thout v a l i d  e x p l anat ion and 

otherw i s e  m akes l itt l e, i f  any,  d i spute sett l em ent sense. Second,  and as a 

consequence of the fore g o ing ,  the i nterest a rb i trat i o n  p rocess i s  v i rtua l l y s o l e l y  

a dj u d i cat i v e  i n  n ature. That i s ,  that t h e  s o l e  funct i on o f  the process i s  t o  dec i de 

the o utcomes of the i s sues p l aced before the arb i trati on process .  Th i s  a ssumes 

that the i ssues p l aced before the process are c a p a b l e  of a b l ack or wh i te or yes 

or  n o  o utcome, wh i ch may not be the case,  and that there e x i sts a body of 

arb itrat i o n  jur i s p rudence upon whi ch not o n l y  the i ssues p l aced before the process 

can be ajudged, b ut a l so the arb itrat i o n  dec i s i o n  can be founded.  We do not 

b e l i ev e  that the i nterest arb i trat i o n  process is at th is t i m e  s uff i c i ent ly 

soph i st i c ated to h and l e  the i m p l i ca t i ons that these a s sumpt i ons present. Th i rd,  we 

do not f i nd even genera l a c ceptance of the i nterest arb itrati on process o uts i de of 

its f i ref i g hter and p o l i ce app l i cat i on .  The trad e  u n i ons subj ect to i t s  app l i cat ion 

cate g o r i c a l l y  and v igorous l y  reject i t  and c a l l f o r  the r e i nstatement of the work 

sto p p a g e  r i g ht. M ost e m p l oyers, a l though not w i t h  the same degree of e nthus i as m  

n o r  res p o nse,  v i ew the process with a t  l e a s t  a s i m i l a r  degree o f  s u s p i c i o n  and 

concern. The s i ngu l ar except ion appears to be the Govern ment of A l b e rta in its 

e m p l oyer r o l e. I n  s u m ma ry, the i nterest arb i trat i on process rece i v e s  l es s  than a 

warm w e l come outs ide of the f i re f i g hter and p o l i c e  j ur i s d i ct i ons. l t  i s  our o p i n i on 

that the a c ceptance of the i nterest arb i trat i o n  process by the p art i es i s  an 

i n d i s pensa b l e  requi rement if the i nterest arb i trat i o n  process is to obta i n  l e g it i macy 

as a d i s p ute settl e m ent p rocess in the A l b erta l ab o u r  re l at i ons system. l t  c erta i n l y  

does n o t  enjoy acceptance at th i s  t i me a n d  i t  a p pears that l i tt l e  i s  b e i n g  done to 

i m prove i ts acceptab i l i ty in the v i ew of the p art i es affected by it .  

G i ven the e x ist ing  use of the process we b e l i e v e  it is i mperat i v e  that steps be 
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taken to i mprove i nterest arb i trat i on's acceptab i l i ty.  We b e l i e v e  that  i ts a p p l i cat ion 

and a d m i n i strat i on i n  the f i re f i ghter and p o l i ce j ur i s d i ct i ons presents u seful  

i n s i g hts for  us.  F i rst, its adj u d i c at i v e  c haracter m ust b e  dampened throu g h  its 

un iversa l  cou p l i n g  with the m e d i at i on pro c es s .  That i s ,  i f  i nterest a rb itrat ion  is to 

be used i t  shou l d  b e  app l i ed and adm i n i stered o n l y  i n  a m e d i at i o n / arb i trat ion 

conte xt. Second, we m ust devel op a stock of m e d i ator / arb i trators. W e  need 

i n d i v i d u a l s  who can not only comb i n e  m e d iat ion and arb itrat ion s k i l l s b ut a l s o  

possess k nowl edge a n d  appreciat ion of the enterpr i ses a n d  i ndustr i es they w i l l  b e  

invo l ve d  with. They m ust be remunerated c o m parab l e  to c o m p et ing c o mpet ing  

o pportu n i t i es and b e  prepared to g i v e  to the  a ct iv i ty the t ime and e ff o rt i t  

deserves.  W e  do n o t  b e l i eve that to d ate m u c h  care a n d  c o n s i derat i on has been 

g i ven to the s e l ect ion  of A l b e rta i nterest arb itrators. Th i rd, a s  noted in  the 

Moroni  study, we must develop i n  the m i nds of the part i e s  a greater awareness 

of the process to i n sure that  they not only are aware of how the process wi l l  

funct ion but a l s o  c o m e  to i t  prepared, c o m m i tted, and i n  a l l respects ready to 

represent the i r  best i nterests . We b e l i ev e  that the i nterest a rb itrators the m s el ves 

to the i r  own m o dus operandi  can great ly  c o ntr i b ute to  the awareness, p arti c i p at i on, 

and preparation that the p art i es br ing  to the i nterest arb i trat i o n  process.  There i s  

no f i n e r  teacher t h a n  e x p er ience a n d  no better l eader than e x a m p l e. Fou rth, and 

by f ar the m o st i m p o rtant step, we must devel o p  i nterest arb i trati on j u r i s prudence 

not only to g ive g u i dance to the p arti e s  i n  prepar ing for  part i c i pat ion in  the 

pro c e s s  but a lso to e s tab l i sh a foundat i on and rat i o n a l e  upon whi ch the arb itrat i o n  

dec i s i o n  can b e  b u i l t .  A t  t h e  m o m e nt, as t h e  M oroni  study c on c l uded a n d  un l ik e  

g r i e v an c e  arb itrat i o n, there i s  l itt l e  i n  the way o f  a n  i nterest arb itrat i on reas o n i ng 

process used by A l be rta i nterest arb i trators and what there i s  v ar i es from one 

arb i trat i on to another. I n  short, the a p proach of the p art i es is  s i m p l y  "you pay 

the m oney and tak e your chances . "  The response of the arb itrator i s  'T I I  tak e 

your money and h ere i s  your answer." Accord i n g  to the M oroni  s tudy, s o m e  65% 

of the arb i trati on dec i s i ons rev i ewed c onta i ned l i tt l e  reason i n g  in support of the 

arbitrator's conc l u s i ons.  I n  his o p i n i o n  o n l y  15% conta ined what h e  cons i d ered to 
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be fu l l and we l l -d eve l oped reasoni ng .  To be s ure, the questi o n  of whether the 

arb i trator shou l d  pro v i de rea s o n i n g  i s  certa i n l y  a n  arg u a b l e  m atter w i t h i n  

arb i trat i on c i r c l es .  T h e  profe s s i on i s  certa i n l y  n o t  of one m i nd. However, 

notwithstan d i ng the v i ews of i nterest arb i trators, we b e l i e v e  that the rea s o n i n g  

process,  or  l ac k  of i t ,  c erta i n l y  affects the att i tudes of t h e  p a rt i e s  t o  the process 

and to the arb i trated o utcomes.  I n  our o p i n i on,  the c ontr i b ut i o n  of  a reasoned 

dec i s i on to a c c eptance of the process and the outco mes at a rb itrat ion  cannot b e  

a l l owed t o  y i e l d  t o  the v i ews o f  a n  a d  h o c  arb i trat i o n  c o m m unity .  The 

preparat ion of f u l l  wr itten reasons shou l d  b e  p art and parce l of the dut i es o f  any 

profes s i on a l  i nterest arb i trator. 



CHAPTER VI 

THE ALBERTA LABOUR RELATIONS AND LABOUR RELATIONS LAW: 
RECOMMENDATIONS 

In the paragraphs that follow we set out in summary our recommendations for 

changes in the law and related subjects �ffecting the Alberta labour relations 

system. The case in support of each was set out above in Chapter V. As noted 

at the outset of this report, our focus is on basic princi�les governing the 

c 
funtioning of the system and its basic foundations. 

� 

�t:.JA>C r /b.A.-/ � 

While we believe the existing labour relations system reasonably well and that 
.A 

:Th4/ 
Albertans are well served by it, it is our opinion ��the passage of time and 

the subse�ent evolution of the system dictates changes not only to ensure the 

continued effective functioning of the system, but a lso to respond to contempory 

issues we believe are now at hand. 

In Chapter V, above, we presented in detail our evaluation on and issues in 

selected elements in the existi�structur�governing the functioning of the 

labour relations system in Alberta. In the case of some elements, our views 

do not lead to the formulation of any specific recommendation. In part, this is 

because it is not within our mandate to do so and, in part, because we are without 

an instrument through which meaningful recommendations can be made. As such, 

our recommendations are primarily on subjects falling within the statutes governing 

the relationship and call for actions to statutory changes upon the initiative 

of the Government of Alberta in its regulatory role. 

Our recommendations have been presented within the overall framework adopted for 

this study. Succintly stated, the subject matters of our recommendations are the 

following: 

/ � Roles of government in the system particularily the role of 
intervenor, facilitator, regulator, employer, and custodian. 

�. Principa£s governing the statutory regulation of the labour
management relationship. 

i;id. Provisions governing the 
L 

the labour-managment 



relationship. 

a. Alberta labour relations code 
b. Application and definations. 
c. Alberta Labour Relations Board. 
d. Certification processes. 
e. Negotiating structures. 
f. Role of the courts 
g. Strikes and picketing 
h. Grievance Arbitration 
i. Unfair labour practices 
j. Interest arbitration 

When taken together, our recommendations are designed to introduce the following 

characteristics to the statutory regulation of our system: 

/. -� Redefined gover� 

��creased }ri direct goverment participation 
in the system. 

e 
2 �- A clear identification of the purpose and princippls of 

� 
statutory regulations 

3 � - A redefined Alberta Labour Relations Board with expanded 
powers, functions, and activities 

��. Uniform� application of principles to all employers, 
trade unions, and employees. • 

T#/" 
<'� Recognition of the need for�application of statutory 

provisions to @ecogni� the circumstances and context ,/lC'/C'#<"'u.-'&-#..t:?cPC: 
of a particular labour-management relationship. 

our belief that in terms of basic 

principles and fundamental functioning of the labour relation system, the 

contempory Alberta system suffers from excessive, inappropriate, and contra-

dictory government participation and involvement. Historically, there has been 

a trend towards greater and greater governmental intervention into the labour 

relations system in Alberta, Canada, and other industrialized nations. 
/' 

i��nt with this trend has been the growth in the size of governments so that 

governments are now major employers. For these reasons, the degree of government 

participation and involvement dominates the functioning of our labour relations 

h . f b . l b  d , ,. . . . 
d .  systems to t e po�nt o o scur�ng a our an managements part�c�pat�on an �n-

1 
volvment. In our opinion, this dominance leads to emasculation of the systems 



free and effective functioning. This result follows from most dramatic shifts 

in the traditional roles of government both within and outside the system. As 

noted earlier at �����2. Supra government participation and involvement has 

been founded upon its desire to fulfill some five roles in the system: intervenor, 

facilitator, employer, regulator, and custodian. 

The history of government participation and involvement demonstrates clearly 

a dramatic shift in role emphasis and with it increased contradictions, anomalies, 

and ambiguJities that not only question the value of government contributions to 

, 
the system, but also, in our opinion, detract from the systems effective functioning. 

Specifically, we have witnessed increased emphasis on the roles of employer and 
' 1 

7cY /lf/ftJt'//�"'.., ,r/l./ 

custodian and as a result direct impairment ability its roles as inter
/\ 

Our view of the impact of these changes 

l 
leads us to argue the case for clarifying and redefining the governments role in 

the Alberta labour relations system and a restatement of appropriate activities 

it should pursue in fulfillment of its role functioning both within and outside 

the Alberta labour relations system. In so concluding, it is our view that certain 

activites currently subsumed under the respective roles of government can best be 

� . c 

assumed by a redefined and reconstituted Alberta Labour �lations 6oard. In effect, 

it is our view that the Alberta labour relations system is in need of a rearrangement 

relate1 to the participation 

of the institutions of government and the labour relations board. We encourage the 

and restating role and supporting activities as 

return of the primary functioning of the system to labour and management with 

significantly less direct government participation and involvement �currently �S 

• 

observed. A subsid•ary objective is to eliminate the habit of both labour and 
/4 

management �seeking solutionste government lobbying rather than seeking solutions 

within the labour-management relationship, . We also wish to encourage responsibility(-

and self�reliance of the part of both labour and management. 

Recommendationl]r. -Regulator Role. That the government adopt, set out clearly, and 

publish, its purpose, view, goals, expectations, policies, and principles with 



respect to the functioning of the Alberta relations system and incorporate this 

purpose, view, goals, expectations, policies, and principals in the legislation 

governing the Alberta labour relations system or in a policy statement. 
9 

� It is our opinion that the evolution of labour relations 

� 
activity in Alberta has lead to ineffectiveness in the traditional activities 

pursued by government in fulfilling the intervenor role. As note earlier, gov-
� 

ernments role as intervenor includes intervention in the negotiating process by 

c y c 

way of meditiation or n!P utes-inquiry Bbardsin an attempt to avoid a work stotage, 

with conciliation in an attempt to aid the negotiating process as it relates to 

1. d f. � ' � b� G . A b .  . B d po 1ce an 1reman, Ea¥ appo1nt mem ers to a r1evance r 1trat1on oar , � 

� � � 
appoint members to an Interest Arbitration Board, � appoint members to a 

Y'- � run• ,;rA 
Voluntary Collective Bargaining Board, and � exten� the right to prosecute. 

/7 
-"-

Recommendation �. - Intervenor Role. The government of Alberta through the 

Department of Labour, should withdraw completely from its current intervenor 

role. It is our opinion that these activities should be assumed by a reconstituted 

Alberta Labour Relations Board which, although, appointed by government, is an 

independantly funtioning quasi-judicial�anagement body. 
� 

3 
Recommendation � .  - Facilitator Role. The Government of Alberta through 

the Deparment of Labour, should expand and upgrade its facilitator role through 

the expansion of its existing activities and the addition of new activities as 

articulated below. 

4 
Recommendation i¥. - Facilitator Role. That the Alberta labour-management relations 

community establish � �ud�  repreeenti¥e Alberta Labour-}�nagement Relations 

Council with the government of Alberta acting as facilitator to this institution. 

Recommendation �. - Employer Role. The labour-management relationship among 

government as an employer, its trade unions, and its employees should be governed 

by the same statutory principles as other employers, trade unions, and employees, 



falling within the scope of the Alberta labour ·relations system. 

b 
Recommendation.�. - Custodian Role. The government of Alberta should reassess 

its activities in fulfilling its custodial role. The scope of its custodial role 

should be clarified and it should seek improvement in its custodial role activitvies. 

We urge the government of Alberta to discontinue the issuance of publicly stated 

polic'tflt statements that attempt to influence negotiated economic outcomes and 

to remove its authority to discontinue the work stopage activity from the reg-

ulatory statute governing the general labour relations system. 

f !rF>truurv<-> tA<�ve:::;r'-t""v'-' 111v > '"' 1 fZ.I.{ (tl: F 

Pri.:nciples Govm::ning the Statuto�guJ ati on of the Labour Management Relationship& 

�There are currently four major statutes that describe the legal foundations of the 

Alberta labour relations system. They are the Labour Relations Act, S. A. 1980 Chapter 

72, the Public Service Employee Relations Act, S.A. 1977, Chapter 40, the Firefighters 

and Policeman Labour Relations Act, R. S. A. Chapter 1-43, and the Technical Institutes 

Act, Statues of Alberta, S. A. 1981, C. T. -3. 1. The legal foundations set out in 

each statute differ, resulting in anomalies, contradictions, inconsistencies, and 

extend differential treatment to the primary parties. 

7 
Recommendations � .  - Principles. The statutory legal foundations of the Alberta 

labour relations system should be embraced within a single Alberta labour relations 

code. Its provisions should give support to the following principles: 

1. A minimum of direct government participation and involvement in 

the functioning of the labour relations system. 

2. Recognition of the public's interest in the functioning of the 

labour-relations system. 

3. A democratically governed labour/relations system. 

4. A regulatory system that permits flexibili in its administration 

and adaptability to chanqed conditions on an ongoing basis. 

5. Assignment or delegation of authority or pm-Jer to institutions 

in labour relat1ons tern should tared. 



6 .  Unrestricted freedom of all employees to form, belong to, and 

participate in trade- union organizations except when their 

participation in the labour-management relationship is not 

appropriate. 

7. Unrestricted freedom of all employers to form, belong to, and 

participate in employers• organizations except when their 

participation in the labour- management relationship is not 

appropriate. 

8. A system for establishing employer recognition of the trade-

union given employee expression of union selection and majority 

wishes. 

9. A system for establishing trade union recognition of the 

employers association given employers' expression of association 

selection and majority wishes. 

10. Unrestricted support for the collective agreement negotiating 

system as it is the best method for determining and administering 

wages, hours, and working cdnditions. 

11. The right to the work stoppage for a unit except where it is not 

appropriate to the collective agreement negotiating process. 

12. Continuous administration of the scope and form of the work 

stoppage. 
. 

13. Use of the lnterestkbitration process in those units where the 

collective agreement negotiating system with a work stoppage 

right is not appropriate to the relationship. 

14. A system for balancing the rights of an individual with the 

rights of the group. 

15. Operational regulatory functioning of the labour-relations system 

is vested in a labour relations board with specialization, expertise, 

independence from government, credibility, and support as 

indicated by the quality of appointments to the board and its 

budqetarv support. 
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'IPxovisions GovQrning ,Statuto�egulati�� the Lab��r �gement: Relationship 

In recognition of our commitment of the above principles we set out below the 

substance of provisions we believe should be set forth in our proposed Alberta 

Labour relations code. As noted earlier, we believe Alberta relations can best 

be served by a single statute having application to the whole of the Alberta 

labour relations system. In order to accomplish this end, the existing four 

statutes examined in this study will in effect be consolidated into a single 

statute. In some cases, we will be recommending the repeal of existing provisions 

in favour of the provisions contemplated in the Alberta labour relations code. 

In other cases we will be recommending that certain provisions be brought forward 

for inclusion with in the proposed code. We turn first to our recommendations 

respecting the establishment of the Alberta labour relations code. 

Recommendation v444 . -Alberta Labour Relations Code. We recommend that : 

1. The P. S. E. R.A. should be repeale9 except for Section 48(ii) which 
should be incorporated into the Alberta Labour Relations Code. 

2. Sections 30 - 36 inclusive of the Technical Insitutes Act should 
be repealed. 

3. The F. P.L. R. A. should be repealed, except for Sections 2(b)(iii) 
and 2(c) which should be incorporated into the Alberta Labour 
Relations Code. 

4. The provisions of the L. R.A. should be incorporated into the 
proposed Alberta Labour Relations Code with provisions amended 
to provide for the following recommended provisions set out below. 

5. The code should provide that the labour relations system of Alberta 
should be served by a single labour relations board known as the 
Alberta Labour Relations Board. 

9 
Recommendation�. - Application and Defination. We recommend that: 

1. The Alberta Labour Relations Code should apply to the Crown 
in the right of Alberta. 

2. The code should apply to employees employed on a farm or a 
ranch. 

3. The code should apply to employees employed in domestic work. 



4. The code should not exclude as an "employee" a person who 
is a member of a medical, dental, architectural, engineering, 
or legal profession qualify to practice under the laws of Alberta 
and employed in a professional capacity 

5. The term "bargaining agent" should include a council of trade 
unions. 

/0 
Recommendation� - Alberta Labour Relations Board. We recommend that: 

� 

1. The existing Labour Relations Board be renamed the Alberta 
Labour Relations Board. 

2. Administration and enforcement of the Alberta Labour Relations 
Code should be as� i��o the Alberta Labour Relations Board. 

�>J4� 
3. The Alberta Labour Relations Board should be comprised of 

full-time as well as part-time members. There should be 
sufficient membership to provide for staffing, rotation, 
training, and feedback. 

4. Appointments to the board should be for terms of from three 
to seven years and a memeber should be removable only for 
cause and by the iegislature. 

,., ;;-,: 
5. The Alberta Labour Relations Board should have tripartfl±ed 

composition with membership from labour, management, and 
the public. All appointees should.have e xperience in the 
Alberta labour relations system. 

6. A �hall consist of four memfbers of the board. 

7. The code should provide that parties to any proceedings 
before the Alberta Labour Relations Board may serve notice 
to persons compelling attendance. Failure to attend shall 
constitute an unfair labour practice. 

8. Members of the Alberta Labour Relations Board will be 
permitted to issue dissenting opinions. 

9. Decisions of the Alberta Labour Relations Board should 
be reviewed by the Court of Appeal. 

10. A decision of the board, if not complied with, may be 
registered with the Court of Queen's Bench for enforcement. 

11. The chairman of the Alberta Labour Relations Board should 
assume the capacities presently assumed by the Minister of 
Labour within the �R �. ____ 

12. The Alberta Labour Relations Board is to functions as the 
initial and fngoing determiner of bargaining structures, 
administrator of the work stoppage activity, and intervenor 
in negotiating disputes. 



13. The Alberta Labour Relations Board should have the power 
to abridge or enlarge any time provisions in the code. 
The board should also have the power to review terms 
of a collective agreements and declare void provisions 
which unreasonably interfere with carrying on a business 
having due regard with the reasonable protection of 
trade unions and employe�s. 

14. The Alberta Labour Relations Board should have authority 
to award damages for breach of the code. 

15. The code should require the Alberta labour Relations Board 
to establish a system of financial accountability and 
review for trade unions and employer associations. 

16. The role of intervenor in the Alberta labour relations 
system should be assumed by the Alberta Labour Relations 
Board. 

// 
Recommendation �. - Certification Process. The certification process as pres-

ently provided by the L.R.A. should be amended to provide for the following: 

1. The code should provide that an application for certification 
may be made if a collective agreement for a term of two years 
or less is in force in respect of any of the employees in the 
unit, at any time in the fourth or fifth month prior to the 
end of the term of the collective agreement . 

. 
2. The code should provide that if a collective agreement for a 

term of more that two years is in force in respect of any of 
the employees in the unitcr .1°,-::-=-c c�·;_:/C . 



i at any time ( i) in the seventh or eighth month of the 2nd or any subsequent 

year of the term, or { ii) in the fourth or fifth month prior to the end of 

the term. 

3. An Application for Certification should indicate the applicant's preference 

with respect to the work stoppage. 

4. An inquiry conducted by the Board on receipt of an Application for 

Certification should include an inquiry into the appropriateness of the 

work stoppage to the relationship being certified including the identifca

tion of parts of the unit for employers operation where the work stoppage 

may not be appropriate. 

5. The appropriateness of the work stoppage to the relationship should consider 

the following criteria: 

a ) its effectiveness as an aid to the functioning of the negotiating process 

b) the kind and degree of consequences that the work stoppage would bring 

to third parties and 

c) any other considerations designed relevant to the Board. 

6 .  When the Board is satisfied that the work stoppage is appropriate to the 

relationship it should issue a negotiating certificate specifying the work 

stoppage availability and the scope of its application. 

7. When the Board is not satisfied that the work stoppage is appropriate to the 

relationship it should issue a bargaining certificate specifying that the 

work stoppage is not appropriate and providing for the interest arbitration 

process as the terminal step in the agreement bargaining process. 

8. An·effect of the issuance of a certificate should be to require that parties 

to it set out existing wages, hours, and working conditions in a collective 

agreement together with the grievance arbitration syste� as provided by the 

code, the bargaining unit scope defined by the certificate, a �nd formula 



'\ 

9. 

checkoff provision, and a provision for a tenn of one year wi_th ei.ther 

party having the right after four months to give immediate notice of intent 

to renegotiate. 

The code should 9rant to the Alberta Labour Relations Board appropriate 

power to administer the above recommendation. 

0. Voluntary recognition of a bargaining agent by an employer is prohibited. 

1. The code should not recognize a non- certified bargaining agent. 

tecommendati on 12 - �1ulti - Union/Multi- Employer Negotiating Structures. t�e recommend 

:hat: 

1. The code should provide for the establishment of negotiating relationships 

comprising
6

coun� of trade unions and employe�
1
associations on application 

� 

or on the motion of the Alberta Labour Relations Board. 

2. The code should provide for multi- trade union bargaining through registered 
I 

employerfassociations in the Alberta construction industry. 

3. The present employer registration system in the construction industry should 

be made available in other industries. · 

4. The code should provide that an employers' association on application may be 

registered to exclusively represent its members. The sixty day "escape" 

provision presently available in the construction industry should apply. 

5. The provisions of section 75 of the LRA should be repealed to eliminate the 

concept of an unregistered employers' association. 

5. The code should provide that the duty of fair representation s� apply to 

an employers' association. 

:commendation 13 - Role of the Courts. We recommend that: 

I. The code should limit jurisdiction on application for interim injunctions to 

activities involving immediate danger or injury to persons or damage to 

property. 



2. A party to a court proceeding may with Board consent request a stay of 

proceedings pending determination of the matter by the Alberta labour 

Relations Board. 

Recommendation 14 - Strikes and Picketing. We recommend that: 

1. The code should provide that no action lies to petty trespass to land to 

what a member of the public usually has access or interference with 

contractual relations arising out of strikes, lockouts, or picketing 

permitted under the code. 

2. The code should provide that an act done by two or more persons in combina-

tion if done in furtherence of a labour dispute is not actionable unless it 

would be wrongful without an agreement or combination. 

3. Picketing should be permitted at an 11 ally11 of the employer. 

4. A striker who takes a job for an indefinite period with another employer 

during a lawful strike ceases to be an "employee11 within the meaning of the 

code. 

Recommendation 15 - Grievance Arbitration. We recommend that: 

1. The code should provide that the parties to the grievance arbitration process 

may serve notice to persons compelling attendance. Failure to attend shall 

constitute an unfair labour practice. 

2. Awards of grievance arbitrators should be reviewed by the Court of Appeal. 

3. A grievance arbitrator should be able to grant equitable relief with respect 

to procedural irregularities in the grievance procedure� 
� -

Recommendation 16 - Unfair labour Practices. We recommend that: 

j,..t 

1. All breaches of the code and a collective agreement constitute an unfair 

labour practice. Part VIII - Offences and Penalties of the lRA should be 

repealed. 



2. In an unfair labour practice complaint the Board may review alleged breaches 

of the collective agreement and may fashion an appropriate remedy including 

fines and damages. 

Recommendation 17 - Interest Arbitration. We recommend that the Interest 

Arbitration process be codified to provide for the following: 
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c status of 
it would have been 
in some shape or 

si or seven months since 
the one incomplete chapter 
Report. To the t of 

( report is in computer 
c omputer version of that chap r 

Report concerns me very much, 
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It by now. 
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the status the Report in the Institute's eyes and what can in 
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Thank you ve much and I look forward to hearing from you. 
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TELEPHONE 14031 432-7464 

BA BEd M n, c 5180-lA 

BA M A Ph B 

October 25, 1982 

The Institute of Law Research 
and Reform 

402 Law Centre 
The Univers of Alberta 
Edmonton, Alberta 

tent ion: .c. 

Gentlemen: 

I acknowledge o your letters of July 14 and August 4, 1982 
in the above matter. 

I will ensure that the project is completed within the 
budget and any overruns will be absorbed by myself in 
the project. Accord , no further ills will be rendered. in 
any event,until 

As matters appear now, 
report November 10. 
1982 as to my progress. 

Yours truly, 

it will not be p ossible to submit the final 
I will further report to you by November 15, 

1-IELNYK, HcCORD & 1-IEIKLEJOHN 

Per: 

ANTON H. S. HEUfi"K 

At1S}1/ ce 

THE LAW i\ 
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Mr . Anton M . S .  Melnyk, Q.C . 
C/o Melnyk, McCord & Meiklejohn 
Barristers and Solicitors 
11054 86 Avenue 
Edmonton, Alberta 
T6G OW9 

Dear Sir: 

Re: Labour Management Relations 
Project 

COUNSEL 
W. H. HURLBURT. Q.C. 

DIRECTOR 

MARGARET A. SHONE 

PROGRAM PLANNER 

JOHN L. PEWAR 

ALLISON DUNHAM 

GEORGE C. FIELD, Q.C. 

R. GRANT HAMMONP 

M. PEBORAH MACNAIR 

THOMAS W. MAPP 

402 LAW CENTRE 

THE UNIVERSITY OF ALBERTA 

EDMONTON, ALBERTA TGG 2H5 

TELEPHONE (403 J 432-5.291 

We have now received an additional $10, 000 . 00 from the 
Alberta Law Foundation leaving $ 5, 000 . 00 balance . We 
therefore hope to process your outstanding invoices within 
one week of the date of this letter . 

The Executive Committee of the Board of the Institute 
has been trying to set the flow of work through the 
Institute Board for the remainder of this calendar year . 
They had hoped that Labour Management Relations would be 
ready for the Board Meeting on the 2 5th of November this 
year . In order to get the material ready for the Board 
by that time I would like, if possible, to have the report 
by the lOth of November . Is there any hope for this dead
line? 

Yours truly, 

George C .  Field 
GCF:tm 



ALBERTA LAW FOUNDATION 

July 19, 1982 
Our File #605 

315 Palliser Square West 
131 - 9th Avenue S.W. 
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Telephone 264-4701 

The Institute of La\.J Research and Reform 
402 Law Centre 
The University of Alberta 
EDHONTON, Alberta 
T6G 2H5 

Mr. G. C. Field 

Dear Hr. Field: 

As requested in your letter of July 14, 1982, we enclose a cheque 
in the amount of $10,000.00. Your b alance is now $5,000.00. 

Yours very truly, 

SBL/ dmp 

enc. 
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July 14, 1982 

Mr. Anton M.S. Melnyk, Q.C. 
Melnyk, McCord & Me lejohn 

Barrister and Solicitors 
11054 86th Avenue 
Edmonton, Alberta 
T G OW9 

Dear Sir: 

Re: Labour Management Relations 
Prolect 

I must apo ize on behalf of the Institute 
recess letter f 26th, 1982, and the ices 
ttached to them sooner. Unfortunate there was a 

tremendous rush to get things done before Mr. Hurlburt left 
on his one year sabbatical on July 1st. I have written to 
�he Alberta Law Foundation requesting that place us in 
funds so that we can pay these invoices, and I have no 
reason to believe that 11 not be their usual prompt 
selves in sending us the money. Once we have rece the 
money however s will leave a balance of on $7,044.60 
remaining of the 1 of $175,000 to com plete this 
project. I would appreciate your 1 me ow if 
feel that this will not be an amount sufficient to cover the 

alance of the work. 

Yours tru 
, .  

G.C. Field 

GCF:dd 
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K BACKHAUS, B A ,  M A, Ph.O , LL.B 

June 28, 1982 

BARRISTERS, SOLICITORS, NOTARIES 
TRADE MARK AGENTS 

Institute of Law Research 
& Reform 

402 Law Centre 
University of Alberta 
Edmonton, Alberta 

Attention: W.H. Hurlbert, Q.C. 

Gentlemen: 

Re: Labour Relations Project 

This is further to your letter of April 21, 1982 and our 
subsequent telephcne discussion. 

I had hoped to be able to deliver a report in final form 
to you before the end of June. 

Unfortunately, due to extreme client pressure in these 

rather difficult economic times, I have not had the 

necessary uninterrupted time to complete the report. 

I have added additional staff to the firm to solve our 
internal problems. Realistically, to complete matters 
the summer will be needed. 

I appreciate that you have been more than reasonable 
with me and ask to bear with me a little more. 

Yours truly, 

MELNYK, McCORD & MEIKLEJOHN 

Per: 

ANT ON M. S. MELNYK 

AMSM/ce 
c.c. Dr. Williams 

Dr. Jed Fisher 

:ARRIES ON THE PRACTICE OF LAW AS A PROFESSIONAL CORPORATION 

11054-86 AVENUE 

EDMONTON, ALBERTA T6G OW9 

TELEPHONE [4031 432-7464 

OUR FILE 5180-1 
YOUR FILE 
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Dear Anton: 

THE UNIVERSITY OF ALBERTA 

EDMONTON, ALBERTA T6G 2.H5 

TELEPHONE ( 403 l 432·5291 

April 21, 1982 

Since Dick Dunlop has concluded that his various functions 
make it inappropriate for him to take part in the process now 
going on, I thought that I should at least have a look at some 
of the report. Of course, Institute does not have the 
right or the desire to tell the project what to say. However, 
the Institute 11 of course have to decide upon its own posi
tion once the report is issued1 and I have sometimes found it 
helpful to take the position of the average stupid reader to 
whom a prospective will be addressed, and to indicate 
reactions. I don't know whether it will be of any use for me 
to do so at this time, but I think that I 11 . 

I have just glanced chapters 5 and 6 as they stood 
on, I think, April 15th or thereabouts. That of course gives 
rise to the ffi that I have not become informed by 
reading the earl chapters, and I start without too much 
bas information about the field generally. I think that I 
do end however th some comments of some substance and others 
of form. 

I take it the establishment of an ALRB with somewhat 
different composition and with extended functions is at the 
heart of the recommendations, and I will deal with that as a 
topic. 

Precedent 

Has anyone else tried an administrative tribunal which has 
power to decide who has the right to strike? As part of a 
general cradle to the grave regulatory scheme? I infer that 
the answer is no, as the chapter does not refer to any prece
dent nor does it refer back to another part of the report. I 
think the question is worth answering. 

. • • 2 



Mr. Anton M .  S .  Melnyk - 2 - April 21, 1982 

Acceptability 

At page 84 of chapter 5 the statement is made that, except 
for the firefighters and policemen, the trade unions subject 
to the interest arbitration process categorically and vigor
ously reject it and call for the reinstatement of the work 
stoppage right. It is also said that most employers view 

t arbitration with at least a similar degree of sus
picion and concern, though, apparently, less vigorously so . 
I don't think that the report says very much to justify a 
hope that either side will accept the interest arbitration 
which would be imposed by the new regime. There are sugges
tions that the primary participants will have greater confidence 
in the new board, but that doesn't suggest that the confidence 
will rub off on the interest arbitration procedure (unless the 
Board is the arbitrator). The report does suggest that the 
interest arbitration process should be coupled with mediation 
(page 8 5) and it seems to be suggested that this will improve 

its acceptabili , and education is also recommended. I would 
think that it would be fundamental to the acceptance of the 
report that it show that there is a sufficient likelihood that 
these additional steps would make the process acceptable to 
justify what would amount to a very strong social investment 
in establishing the new process and maintaining it for long 
enough to see whether it will work. I am not here arguing 
against the new process, but I am saying that as average stupid 
reader with no particular expertise in the field, you have not 
convinced me that the participants will find acceptable a change 
in the law which would se compul st on 
employees not now subject to it. I think that the report 
recognizes the need for acceptabil (P.84). 

I find my uncertainties increased by the statement at page 
73 that the project does not have a good answer to the question 
of what system is to be introduced where the work stoppage 
possibility and collective agreement negotiating process are 
eliminated. Does it follow that the answer in recommendation 11, 
item 7 (under which the Board would provide for interest arbi
tration) is not a good answer? At page 73 it is also said that 
the project supports "limited application'' of the interest 
arbitration process . In context I would have thought that that 
sentence meant the process should not be applied to all cases 
in which the work stoppage possibility is done away with, while 
the recommendation seems to apply it in all such cases (though 
I may be misreading the page 73 text) . 

When work stoEpage unavailable 

I should say that until pages 73 and 74 I had not seen 
any justification for having a tribunal decide who can strike . 
The paragraph that starts at the bottom of page 73 and the top 

• • • 3 



Mr . Anton M. S. Melnyk - 3 - April 21, 19 82 

of page 74 does provide a form of justification. It would seem 
to me that the reader should be given this justification on, 
as many average stupid readers will not reach it or notice it. 

On a point of more substance, I note that the decision is 
to be made at the time of the establishment of each individual 
labour-management relationship. I take it that the latter 
phrase includes the time of initial c fication. I take it 
also that includes the tirne of negotiating each successive 
collective agreement, as parties are to give notice each 
time whether want the exist work stoppage arrangements 
continued . I find it a little unclear however as to just when 
the Board will be able to cons work stoppage quest , 
and I think it would be help 1 if the r made it clearer . 
On scanning the recommendations, I only see item 4 ,  recommenda
tion 11, which talks about the time of the application for 
certification . 

I don't see any provision for changing the certif with 
regard to availability of work stoppage. Do I take it that 
everyone, including the ALRB, is bound by the decision until 
the next occasion upon which it can be opened up? 

In particular, I take it that there is no suggestion that 
the ALRB would be able to rule on an or sting 
strike, and I think it would help to state s. 

Whose work ? 

I that it would help to make it clear whether both 
str s and lockout£ are included. The term "work stoppage" 
I f somewhat . PresQmab includes a process 
involving people stopping working, but I am not sure whether 
it involves a process in which some people stop other people 
from working. I expect that both are intended to be included. 
Would there be a rule that if one side is denied work stoppage 
the other is also? 

Criteria for decision availabil 

With regard to the first criterion for availability, there 
are statements on pages 72 and 73 which suggest that there should 
be no right to strike or to lock out unless those possibilities 
constructively contribute to the negotiating process. There 
are then statements that there are cases where the degree of 
linkage is so low that the possibility serves absolutely no 
useful purpose . Presumably it would follow that the ALRB 
should deny in those cases the right to strike and to lock out. 
As casual stupid reader, I wonder what those cases are. Can 
they be identified or defined? Is there a cross-reference to 
something else somewhere in the report that would enable them 
to be identified? The report attaches some importance to them. 

Cl • • 4 



Mr. Anton M. S. Melnyk - 4 - April 21, 1982 

I take it that the discussion on pages 72 and 73 exhausts 
the first criterion, and that the first criterion would not 
apply in favour of eliminating or reducing the possibility of 
work stoppage except a case in which the negotiating 
process is such that that possibility would not affect it. 

I find myself concerned about the second criterion as I 
am not entirely sure that the case has been made out for the 
combination of the decision to be made and the maker of the 

The paper does make quite vigorously the point that 
l consideration is necessary and that the decision 

about the right to strike cannot be made by a form of classifi-
cation. lem is that it seems to me that the balancing 
of the values behind the right to strike the values 
involved in the right to receive the goods or services is one 
of such difficulty that I have trouble in seeing how a quas 
j ial body can deal with it, and I am not sure that I see 
how a body not firmly based in the political process can do 
it. It may be that this comes back to the question of 
"acceptability" of the system as a whole, but I am not sure 
that the report tells me why the participants will be willing 
to the dec ion, or for that matter why the third parties 
will accept the decision. I will come back to that later. 

The point here is how to weigh the right to strike against 
the need for the product. How can the Board weigh the interest 
of the poor and elderly in having the transit service against 
the interest of the bus drivers or maintenance workers in going 
on strike? The paper says at page 7 3  that it is a "judgment 
call", and I am not sure that the justification for allowing it 
to made a board is shown to be sufficient. It may be 
that I am merely expressing a personal opinion, but I am not 
sure after reading the report that the only available answer is not 
some form of a political answer, at least to the extent of guidel s. 

Perhaps it is of the same problem, but I would worry 
about the fact finding. I take it that the report contemplates 
that the ALRB would have public hearings on the right to strike 
and lockout, in view of the several references to public input. 
Perhaps that is better than a relatively uninformed legislature 
or cabinet, but it would seem to me that the finding of facts 
for every bargaining unit would be a tremendous job. Then, 
if the public input was to be more than a group of people saying 
how desperate their need is for a bus or for beer, there would 
have to be some way for representations to be organized and 
facts to be put forward, which would probably involve cost. 

I don't think that I have seen in the report a discussion 
of what other considerations the Board would take into account 
under the third criterion. Page 74 complains about a blanket 
prescription based on fuzzy or not well thought-out criteria. 

• • • 5 



Mr . Anton M. S .  Melnyk - 5 - April 21, 19 82 

Who will remove the fuzziness and do the thinking? The third 
criterion seems to leave it to the Board, except that under the 
f two the Board is to think about the nature of the negotia-
ting process and the effect on third parties. The Board would 
otherwise have an undirected discretion and would seem to be able 
to develop it in any way wants, so long as the appellate 
tribunal will let it do so. Can't the report say what else can 
be taken into consideration? For example, is the Board free 
to deny the right to strike on the grounds that the union, in 
the Board's view, has abused that right the past? Or that 
its negotiators are untrained? Or that it relies too much on 
its lawyers and consultants? I mention these last because they 
are things that the report has reprobated. Will the major 
participants find ace a proposal which will leave open 
the possibili that an administrat tribunal will work out 
on its own discretion what may turn out to be an important and 
value-laden part of the system? 

Legitimacy of the ALRB 

I think that it is clear from the report that the accept
ability of the proposed system ll depend upon the acceptability 
of the ALRB. Chapter V, and the reco�mendations in chapter V I, 
suggest that there should be some changes of importance. I note 
however that recommendation 10, item l, is that the existing 
Board be renamed the ALRB1 so that I take it that the existing 
Board is the foundation of the new ALRB. 

As I understand it from the report, the existing Board is 
composed of three elements. These include members drawn from 
labour management. Presumably the descriptive parts of 
the report ll shown what controls there are to insure 
that this happens, and I presume that the new Code would make 
some specific provision in that regard and not merely leave 
appointments to the Lieutenant Governor in Council. 

I understand also that the existing Board has some "neutrals'', 
whom I take to be the chairman and vice-chairman, and whom I 
take to have had a neutral pos ion. ( Is that true of the present 
chairman?) Is there a scriptive part of the report which shows 
how the labour, management and neutral people interact (if I may 
coin a word)? I have an impression that when a three person ad 
hoc arbitration panel is chosen, one nominated by each side and 
with a neutral chairman, the nominee arbitrators are expected 
to put forward the position of the nominator parties, and that 
at least part of the operation is a search for the heart and 
mind of the neutral chairman. Is that expected to happen on 
the ALRB? If not, what is the point in having labour and 
management people on it? On the other hand, if it is expected 
to be true of the ALRB that the two sides will contend and, 
save in clear cases, will end up on the opposite sides, will 
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Mr. Anton M. S. Melnyk - 6 - April 21, 1982 

it be expected that the neutrals plus the public representa
tives will make the choices? 

My general impression of the existing L.R.B . is that it is 
generally doing things that fit within fairly precise policy 
guidelines, such as deciding which would-be bargaining agent 
has the confidence of the majority of employees, or seeing 
that employee votes are properly taken. Will adding on the 
highly controversial and value-laden question of the right 
to strike or lockout change the dynamics? Assuming that the 
Board is presently the repos of the confidence of the 
principal participants (I hope, and assume, that this question 
is answered elsewhere in the report), will the new Board, with 
its much broader control over vital issues be the repository 
of the same confidence? If the umpire in this new ball game 
is to have a broad discretion over its result, will the con
testants still be willing to trust it? I am not sure that the 
report answers the question. 

I don't think that the report tells me what the difference 
is between a "neutral" and a "representative of the publ . "  
The answer may be -that under the present system a "neutral" 
is simply someone who is not associated with either of two 
contending adversarial parties: I don't think that that point 
is made in the chapter, unless by the word "neutral'', and I 
hope that is made somewhere else . Now we are going to put 
in the additional " sentat of the public. " Does that 
mean that the public is a third adversarial party (with liberty 
to make representations) and that there is now to be a three-way 
contest for the hearts and minds of the neutrals, in which there 

11 be a labour st1 a management t, and a general 
public interest? In that case the "neutral" is going to have to 
be most ideally and unusually "neutral", and indeed would seem 
to be denied the capacity of holding almost any opinion. Or is 
there to be a "public interest" which is represented by the 
"neutrals'', which is different from the interest of the public 
which is to be represented by the "representatives of the 
public"? I don't think that the report tells me these things . 

Also, I don't know how the "representative of the public'' 
is to identify his proper constituency. If he is deciding 
whether an urban transit system is to have the right to strike, 
is he a representative of the public which pays the taxes and 
will enjoy the financial relief of a transit strike, or is he 
a representative of a part of the public which suffers less 
from taxes than from the lack of a public transportation system? 
I start with the view that, while there may be strong reasons 
for including in any powerful body persons who are not involved 
in the special interests with which the body deals, it is 
extremely difficult to characterize their function as representing 
the public, which is almost invariably highly fragmented and 
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composed of individuals and groups with strongly conflicting 
interests. The political process customarily deals with that 
problem, but does so according to some complex of forces 
including the votes of the electorate, an element which will 
not be available for the guidance of the ALRB or its members. 
I don't think that the report tells whether the system will 
impose upon members drawn from the "public" a duty to advance 
all the myriad and conflicting interests of the myriad segments 
of the public, or whether the representative is to choose among 
those interests, and, if he is to choose, how he is to do it. 

I note that recommendation 10, item 5, mentions only 
tripart composition with membership from labour, management 
and the public . Chapter V however, at page 2 6 ,  seems to have 

mind the two classes of neutrals and public representatives 
drawn from the public at large who are to provide "direct 
representation from the general public", which is the concept 
that I am having difficulty with at the moment . I am not sure 
just what the text at page 2 6  means when it refers to "neutrals 
or, alternatively, the chairman and vice-chairman who partici
pate in the labour relations system and a number of whom are 
labour lawyers. " If those referred to in the alternative are 
the ones usually called "neutrals" I have some difficulty 
seeing how they are likely to be "neutral" unless, as labour 
lawyers, they worked both sides of the street, which I under
stand to be unusual . 

This leads me to a further point. Recommendation 10, 
5, having said that membership should come from labour, manage
ment and the public, says that "all appointees should have 

in the Alberta Labour Relations system " .  I don't 
think the report identi s a pool of individuals who have 
experience in the system and who are so little identified with 
any of the participants in the system that they can be said for 
this purpose to be mere members of the public. If it is possible 
to find this group, I think that it would be useful for the 
report to say that this is possible and indicate the class of 
persons who meet the membership of the public criterion and also 
the experience criterion. 

I don't think that the report tells me how the composition 
of the Board will produce the necessary acceptability . I think 
that at one point the report indicates that the participants 

11 have confidence in "their" Board, but it seems to me that 
if anything the dilution brought about by the representatives 
of the public will mean that the ALRB is less "their Board" 
than is the LRB. The protected terms will presumably help the 
ALRB's independence from government,and therefore its accept
ability to other participants, but I am not sure that the 
participants will entirely eradicate from their thoughts that 
a Board member who is well paid (as the report recommends) and 
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has what the participants might regard as a cushy job1 will 
want to please the power which can reappoint him and which 
might be much offended a decision that its employees can 
shut down its lucrat Liquor Control Board system. The 
report does suggest that the appointments should be of a high 
class, but I don't think that it proposes any safeguards to 
ensure that the appointments would be of a higher class than 
other important government appointments, and I don t think 
that I have seen anything in the report to indicate that the 
major participants have unrestr ted confidence in government 
appo general 

In sum, I do not think that the report has shown that the 
major cipants will regard as acceptable a Board chosen by 
a major emp from two const ies eh may be regarded 
as homogeneous (are they?), a third constituency which has 
confl interests much too numerous to be represented and 
a fourth group which is a non-cons tuency. Aga , I am not 
saying that the ALRB would not be acceptable or valuable, but 
rather that I don't think the report g s me enough grounds 
for thinking that it will be 

I have so far discussed what seems to me to be the principal 
proposal. I will now go on to mention a specific cases 

, as average stupid reader I find myself not whol satisfied. 

Perhaps I should first inquire as to what e the 
project is address If it is an audience will be 
assess the ac val of the proposals, I do think 
that at least some of the points I have mentioned need to be 
addressed so that that audience 11 perceive there is a sound 
analytical foundation for the proposals. If the audience is 
considered to be those with vested sts in the labour-
management relations system, it seems to me that the reasoning 
must be tightened up so that they will either be convinced or 
unable to destroy the proposals. If the audience is either the 
public or the slature1 then again I think that these po 
should be addressed, so that the proposals will not be based 
upon dogma which is not fully explained. Whatever the objective, 
I think that the report does need more analytical buttressing in 
the areas I have mentioned . 

I will now mention a points that occur to me which are 
less fundamental to the report. 

Employee selfishness 

When the text goes to the trouble of referring to insati 
appetites and unrealist expectations, as it does at pages 2 and 3 ,  

9 
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confining the references to "some employees" does not seem to 
me, as average stupid reader, to do away with the inference 
that these things are at least to some extent characteristic 
of employee attitudes. When I notice that there are no similar 
references to management, I draw inference that the project 
finds these characteristics on one si and not the other. That 
may be unfair, but I think it flows from the report itself. If 
that is in fact the project's view, it would seem to me it 
should be substantiated. 

I am not sure that this view is consistent the state-
ment at the top of page 4 that the labour s e is focussing 
somewhat greater attention on issues dealing with occupational 
health and safety and the quali of life, though there 
may be no inconsistency. 

Farm and domestic workers 

I am not sure that I the analysis on pages 4 to 6 
entirely satisfying. What are the essential characteristics of 
an occupation which should be unionized, and do farm and 
domestic workers have those characteristics? 

Labour union abuses 

At page 14 I note the statement that "the project has found 
that there is a wide- or abuse of members internal 
rights within trade un regard to the meting out of 
discipline, suspensions and expulsions." Is there ev e for 
this? How wide- spread is it? I don't see proposals for remedies 
if the abuses are spread and serious. Circulating copies 
of the constitution and by-laws as recommended at the bottom of 
page 14 and the top of page 15 would no doubt be useful, but is 

a remedy commensurate with the discovered evil? Joint super-
vision of pension funds comes immediately after, but I am not 
sure about its relation to the subject I am not sure why, if 
the project has found spread abuse, research on its nature 
and scope is needed as indicated on page 15. The ins 
of an ombudsman might be helpful, but the ombudsman's ordinary 
powers (which I presume are what the report has in mind since 

doesn't propose any other powers) amount only to bringing 
injustices to the attention of those in control (who in this 
case would be those who inflict them) and the public. I would 
find it helpful if the report would show how this would be like 
to produce redress. There is a reference to government trustee
ship at page 1 5, but the report does not indicate how and under 
what circumstances this would be used to curb abuses. 

Union expertise 

The last complete paragraph on page 1 6  deals with this, but 
as average stupid reader I do not see that it is likely to lead 
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to action unless concrete steps are taken. 

international ion 

I am not sure whether the paragraph at the bottom of page 
16 and the top of page 17 is merely descriptive or whether it 
is intended to express approval greater Canadian autonomy. 
Is there any proposal on subject? 

This subject appears at page 19 and, I think, later. Presum
the 's exhortat are to labour and management groups 

I suppose that the educational recommendat s at page 22 ind 
steps to be followed. As average stupid reader I am left th the 
feel that the subject does not lead very far. 

Structure 

I do seem to find a good many 
, are re to, and 

a real conclusion has been 
s would be improved rewri 

The ALRB 

thoughts that come the 
go out leaving any 
reached. I am not sure whether 

or by the use of headings. 

28 the report section 92 of the PSERA wh 
says that :tor the purposes of the Financial Administration Act 
the cha has all the powers the head or deputy head of a 
department. The report takes s as the mechanism under which 
11in other words, the ALRB would become a department as the PSERB 

is. " As average stupid reader, I would not equate a 
statement that for the purposes of an act (which presumably has 
to do with financial matters, though I haven't really got the 
fa st idea) the chairman has the powers of a head of a depart-
ment a statement that what the chairman is chairman of is 
a department. Further, if s is a mechanism to ensure the 
independence of the ALRB with respect to staff and the deployment 

staff, it would seem to me necessary to show how a department 
is independent with respect to staff� any time I have come into 
contact with a suggestion that government staff be added to or 
ungraded, it seems that some organism in treasury has a good deal 
to say. in, this may be a matter of explanation, but I think 
that the explanation could be better. 

Before going on to a short summation of a very long letter, 
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it occurs to me to mention one or two points in relation to 
the princ l proposals which I didn't deal with at the proper 
time. The first is that there are indications that the 
propo ALRB should manage and regulate the whole process 
I would that these should be looked at to see whether 
these not be taken to mean that the Board is to 
the whole process so as to take the responsibility away from 
the icipants. There is then a related point that the report 
suggests that governmental luence has become too pervas 
The reason that I se the po is that the influence of govern-
ment in the broader sense s like to be just as pervas , 
and pass even more so, since a tribunal established under 
the tv of the slat branch of government and 

branch of government ll exercise 
all but what are re to as the "cus l "  funct s 
of government; and the fluence is still there and is still 
under what may be called l!government " even though it is not 
under the immediate sion of the elected part of that 
government or of the departments answerable to that segment. 
In other words, I wonder whether intervention by a government 
board is likely to be seen as different in kind from intervention 
by government pol ians and government bureaucrats, or whether 
the only difference is that the iate to-day operations 
of the government fluence would be removed from the partisan 
pol al area. 

I return however to the purpose of s letter. I have gone 
over what seems to me to be the princ proposals at some 

th order to cate that the analysis as set in 
V does not seem to me to give me as an outsider every

thing that I would need to assess the proposal, or to persuade 
me that the proposal should be adopted. S sfying me, of 
course, is not the purpose of the report, and it is for the 
project members and not for me to say what the report should 
contain. Similar with the subsequent points of detail which 
I made from the first of Chapter V; whether I under
stand or am persuaded about them is a matter of no particular 
consequence . The reasons I put them forward are two-fold. 
One is that I that my reactions may give you some guidance 

forecasting the reactions of at least part of your audience. 
The s is that the Institute will have to come to some 
conclusion about its own pos ion with relation to the report, 
as dif ated from decis made by the project members, 
and my reading of s dra of Chapters V and VI suggests 
to me that the Institute Board may have problems similar to 
my own. 

I would be very happy to discuss the matter with you at 
any point. If it were thought desirable I could also fairly 
easily add a dozen or two additional points, or with more 
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fficulty a less superficial reading to the draft. 
However, in view of t pressures and the rather inordinate 
length of the letter already I have not done so. What I have 
s ll show generally what I have in mind after glancing 
through the two chapters. 

NHH:tm 

Yours truly, 

W H. Hurlburt 



INTER-DEPARTMENTAL CORRESPONDENCE 

TO W.H.H. DATE April 28, 1982 

FROM G.C .F. 

Re: Labour Relations Project 

I have read your letter dated April 21st, but not the 
report, so my comments will be pretty limited. I would gather 
from your letter that you are not persuaded on several points. 

(a) There seems to be inadequate support based either on 
the reported data by someone or on scholarly research, or on 
comparisons with other jurisdictions for a good number of 
presumptions made which are the basis for the recommendations. 

(b) The recommendations do not logically flow from the 
presumptions which were made justifiably or not. 

(c) You have concerns about the recommendations in that 

(i) They will not really serve any worthwhile 
reform or 

(ii) They may be totally unacceptable to any one 
of the four perceived parties, namely, labour, 
management, government or the public. 

I would also gather from your comments that you do not feel the 
report has sufficiently pointed out the conflict in the position 
of the government being both the representative of the public 
and the single largest employer in the province. 

Until I have read the report my comments, therefore, will 
deal only with the foreseeable problems for the Institute. 
What do we do if we are truly unhappy with the report for any 
of the above or other reasons? Off the top of my head I can 
envision four courses of conduct for the Institute, and of course 
there may well be more. 

1. We let the report stand without any comment or 
recommendation from us. I do not think this is 
feasible since it was done under the name of the 
Institute. 

2. We let the report stand but with some form of disavowal, 
criticism or expansion. 

• • • 3 
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3 .  We consider the report and file it. 

April 28, 1982 

4. We consider the report and decide that the project 
needs more work, and try to find the time elf" the 
staff to do a different or satisfactory (to the 
Institute) report. 

Is there an extra copy of the report around that I could 
read over the weekend? 

GCF:tm 
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What review was made of other legislation. in the prepa
ration of this 

MR. YOUNG: Mr. Speaker. at least two if not three 
departments were involved in reviewing alternatives and 
legislation which may exist elsewhere. as well as ap
proaches which could be taken to this particular impasse. 
Beyond that I can't give. in terms of numbers of Bills 
looked at - although I do know that all legislation 
pertaining to hospital and medical services in Canada was 
reviewed. 

MR. NOT LEY: One further supplementary question. In 
the minister indicated that it may 

a with either the UNA or the 
Alberta Association concerning some of their 
concerns. now that this legislation has been made public. 
At this time. would the minister undertake one 
final effort to reach a settlement before the Legislature 
commences with this legislation tomorrow? 

MR. YOUNG: Mr. I have made a number of 
initiatives. indirectly and directly. I mentioned last 

morning when. prior to the opening of this 
l had the opportunity to meet with both 

presidents. At that time. I was assured both presidents 
that thev did not wish mv involvement. other than ·

the mediation 
· 

of the staff of the De-
partment of Labour. 

I appreciate that view and was reassured when l was 
the undertaking, equally by those presidents. that 

considered themselves the two persons most respon
to resolve this dispute in the province of Alberta. lf  

that resnonsibilitv and still stand. I am sure 
However. if they believe I may assist 

in some way and are prepared to demonstrate to me. in 
what proposal would like me to participate 

in to assist in the resolution of the dispute. then l would 
certainly take it under advisement. 

l can assure the hon. member that I as much as anyone 
else would much having this very severe 
problem resolved for our society, because it has caused a 
great deal of apprehension many people as to whether 
or not they can get the level of service which they feel 
they need and which medical advice suggests would be 
timely indeed for them to have. 

MR. NOTLEY: Mr. Speaker. a supplementary question 
to the hon. Government House Leader. Should progress 
take place, hopefully as a result of talks between the two 
sides, would the government consider reviewing the time
table announced by the hon. Government House Leader 
in the notice of motion? 

MR. SPEAKER: The question is hypothetical, but I 
suppose under the circumstances the minister may wish to 
answer. 

MR. CRAWFORD: Mr. Speaker, it is hypothetical. Per
haps I could respond to such a matter under the heading 
of proposed government business. 

To be resolved in the way the legislation proposes, any 
developments directed toward resolving the matter which 
would be before the House would of course be very 
important developments, and a decision would have to be 
made at that time. However, I would point out that even 
after Royal Assent to the legislation. when that occurs, 

the parties still have the opportunity to resolve their dif
ferences before final arbitration. 

MR. LOUG HEED: Mr. Speaker. on behalf of the gov
ernment. I have one added comment with regard to that 
important question, and refer hon. memhers to the se
cond final paragraph in the letter from the College ut 
Physicians and Surgeons: 

lt is our considered opinion that this situation 

must not be allowed to continue through one more 

weekend, when senices are strained to breaking 

point subjecting the citin:ns of our Province to un

necessary nsk. 

We are advised the Minister of Hosnitals and 
Medical Care that. from information he 
take some considerable of time 
two to gear up the 
ensure that the concern or the unnecessary 
to by the College of Physicians and is nnt there 
this weekend. Although we would as the Minis-
ter of Labour and Government House Leader have re
sponded to that question, I t hought that that 
point of urgency should be underlined. 

DR. BUCK: Mr. Speaker. a supplementary 
the Minister of Labour. I'm sure the 
Alberta and all members of the 
know the government's intention. this government con
sidering taking the right to strike away from the nurses of 
this province placing them under essential services 
legislation? 

MR. YOUNG: Mr. the Bill which might have 
been before us and about which the questions now 
deals with this one dispute However. I must men
tion that the privilege which is a part of collective bar
gaining as we know it. the pri\·ilege of denying or stop
ping service. carries with it certain responsibilities. Ob
viously in this case, the opportunity given by the ability 
to have a stoppage of service has not been balanced by an 
equal measure of responsibility to prevent a stoppage of 
service, which is an obligation of this House and of both 
parties involved in this particular situation. In view of 
that failure, there will of course be some consideration. I 
cannot predict, and do not undertake to predict. the 
outcome of that consideration. 

ORDERS OF THE DAY 

MR. HORSMAN: Mr. Speaker. I move that the two 
notices of motion stand and retain their places on the 
Order Paper. 

[ Motion carried] 

MOTIONS OTHER THAN 
GOVERNMENT MOTIONS 

201. Moved by Mr. D. Anderson: 
Be it resolved that the Assembly urge the government to 

consider establishing a committee or com mission consist

ing of labor. business. and government leaders to investi
gate alternatives to strikes and lockouts. This body would 

consider labor courts. eo-determination models. final-
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offer arbitration, or any other means by which strikes and 

lockouts might become an obsolete way of resolving 

differences. 

MR. D. ANDE RSON: Mr. I'm happy 
propose Motion 20 l to the l suppose the 
question that has to arise from the presentation of this 
particular motion is,: why is it necessary'1 l imagine most 
members would find it easier to answer that question 
today than perhaps at other times, when labor negotia
tions have been at a more peaceful level in our province. I 
think it is important to look at this motion in the context 
of its future importance to the province. Obviously it is 
not a solution to any of the difficulties at this point in 
time. But in my opinion, we now have to assess in total 
the collective bargaining approach that has taken place in 
past years in this government and seriously r-nn<irtPr 
tions which exist. 

The reason clear: the current process has not worked. 
We in Canada now have one of the worst labor records in 
the world. ln fact it lS second to none in the western 
world, except that of According to the last statistics 
available, the 1980 in that one year we lost well 
over 9 million to strikes and lockouts in this 
country. In province of Alberta, we lost well over 
500,000 to strikes. 

Mr. Speaker, it is my opinion that our country is 
particularly in terms of the results of its labor I 
management negotiations. The results are negative be
cause of the system that has evolved over the years. In 
our society, we have a very intricate, way to ensure 
that the two warring parties, labor and management, 
have some very strict rules which to operate at 
given time, But in our country. we have not attempted 
an in-depth way to find ways of that conflict 
before they reach that of war. ln we have 
legalized a system of rather than trying to deal 
with the root cause of that conflict. I now think that this 

should take the initiative i n  toward 
resolution of the difficulties evolving a new of 
communication, rather than a system that en-
courages difficulties. 

Of course, any alternatives must be better than what 
exists now. I think that any alternatives this Assembly or 
our general public must consider have to have three 
principles as a base. First, any change to our labor rela
tions system must be fair and just to all involved. Second, 
the changes must break down rather than create conflict 
between labor and management. And third. the changes 
should not interfere with, but add to, the progress of 
business concerns and government operations. 

The question we must then ask is, what options are 
there to consider? Frankly, they are as l imitless as the 
imagination of the community. But I think we have to 
consider what has taken place in other countries as a 
starting point, a place where we can begin our search for 
objective alternatives to the system that now exists. For 
example, labor strife is little known to people in Japan. It 
happens infrequently that a conflict reaches a point of 
striking, or where workers feel so dissatisfied that they 
have to withdraw their services. 

They have a completely different system of operation 
than we have in this country. One might say that compa
nies are paternalistic in their approach. They look after 
all the needs of individual workers, not just those in the 
work place: involve them in extra-curricular activities, 
provide pension plans of great significance, day care, 
recreational and travel opportunities, and indeed involve 

themselves, as companies, in the worker's life to a very 
great extent. 

lt is my that it is unlikely that that system 
could evolve in any short period of time. We now 
have a situation where labor unions represent employees. 
and businesses operate apart from those. I would think 
that the Japanese model. where the Japanese employee is 
well looked after but does not have a say in the operation 
of a company, might not be as easily accepted here as 
other options. However. it is one we should consider and 
investigate and, I believe, look at seriously. 

The other area we can take a look at is with respect to 
various bargaining techniques and approaches that 
be taken to resolve differences as they develop. One that 
has lately come into vogue in many parts of the United 
States is something called final-offer arbitration. Rather 
than going to an arbitrator. 1.vho makes up his mind as to 
what approach should be taken and sets apart a 
of salaries, and benefits independent of the 
positions the labor or business group negotiating, m 

final-offer arbitration that arbitrator is required to 
one of those two positions. The is that this 
brings together individuals to such a that 
differences may be resolved before 
If not. the positions are so close, because don't want 
the arbitrator to reject either the management or labor 
position, that they reach the most equitable settlement 
possible. 

There are a number of other techniques and 
methods that I think we can look at to augment, change. 
or perhaps in some cases our current system. But I 
suspect that we have to look further at more drastic 
changes before the system we are now in can 
significantly enough to be of benefit to labor and man
agement in our country. 

Labor courts have been used very successfully in parts 
of Europe. They are a variation on some parts of our 
collective bargaining process but indeed are part of their 
judicial system. Most labor courts in Europe are tripar
tite; in other words, it has equal numbers of business and 
management representatives and an individual chairing it 
who is a member of the government or appointed by the 
government or the court. They sit and try to resolve 
various disputes. l have often wondered: if we have to 
reach the point and I emphasize if we "have" to reach 
the point where there is conflict between the parties to 
such an extent that strikes are possible, cannot two par
ties just agree to pick a jury of 12 people like we do m 

any trial, agree to those jurors, and have them decide 
a package under this final-offer arbitration system? 

My preference would be that we resolve those difficul
ties before they reach that stage. In that regard, I think 
we could consider a couple of options in this country. 
One. which I won't dwell on in depth but that I'd like to 
mention today, is the possibility of involving employees 
to a greater extent in the profit picture of companies, 
particularily through employee stock ownership. I believe 
that if you encourage an employee to become part of a 
company give him a piece of the action. if you wish 
he will be more dedicated to the goals of that company. 
He will be more motivated. This has indeed been borne 
out by a number of companies which have successfully 
done this in Canada and have very innovatively tried to 
involve their employees. 

I think we as government could potentially do more in 
that regard through tax incentives and other wavs 
through which we could encourage that move. We couid 
also encourage companies to begin appointing employees 
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to their boards of directors. so those employees under
stand the problems of the company and how it operates. 
As welL the company will begin to understand the diffi
culties faced by the employees in negotiating what they 
desire and feel is fair and just. l think those are systems 
we could look at. Mr. l now have on the Order 
Paper two Bills which speak to that particular option. 'o 

l won't dwell any further in that regard. 
Perhaps the most publicized and, in many regards. 

obviously successful labor management system in the 
world has been that in Germany, called eo-determination 
by many. It's a most interesting system, in that as early as 
1848 the German people began to evolve a position where 
employees were very involved in the operation of the 
companies. enough. though, the system did 
not evolve to a great extent until after the war. when 

did not want to put busi-
in the control management in Germany, 

because the business group in general had supported the 
rise of the Nazis in Germany. They insisted that workers 
be involved in councils. 

At this point in companies really have two-
tier board systems: a supervisory board, which generally 
looks after the company's concerns, and an implementa
tion board. In the coal and steel industry in Germany, it's 
required that labor and management have equal numbers 
of board members on that supervisory board, with the 
one other person, the chairman, being chosen jointly by 
the two of them. In other areas, it's required that there be 
a labor representative for every two shareholders on the 
board. 

Interestingly enough, that system has seemed to work 
quite well, at least in terms of strikes. The last statistics 
available from Germany show that only 23 man-days 
were lost per 1.000 workers, compared Vv'ith other Euro
pean countries like Italy and indeed Ireland, where well 
over l ,000 man-days a year are lost per 1.000 workers. 
Canada, as well, fits into that category. 

The questions raised are with respect to the productivi
ty of companies, and whether or not the in-depth in
volvement of employees holds back decision-making and 
progress. The German government appointed the Bieden
kopf commission to look into that not too long ago. 
Interestingly enough, it found that eo-determination sel
dom prevented the implementation of management pro
posals and that unanimous votes were the rule, rather 
than the exception, on supervisory boards. Further, any 
moves toward positions that might usually be thought to 
harm workers, like mergers and acquisitions, to a very 
great extent were in fact agreed to by the employee 
directors, rather than opposed. 

One would still have to consider a number of concerns 
with respect to that system if we seriously looked at the 
option of bringing that kind of system into Alberta. One. 
of course, is that the unions negotiate on a national basis 
in Germany, and they've evolved a system where they 
don't feel that that strike mechanism is an essential part 
of their process. Like every other problem we have in our 
nation, the attitude of workers and businessmen is the 
important aspect of trying to implement this or any other 
system we try in Alberta. 

My personal background with respect to labor and 
management has been mixed, and I think that might be 
the case with many of us. My family is basically labor
oriented. In fact, my mother is an Alberta Union of  
Provincial Employees shop steward, my father has been a 
member of the plumbers' and pipefitters' union all his life, 
my wife even is a member of the Canadian Union of 

Public Employees, and at one time I was a member of the 
International Brotherhood of Electrical Workers. On the 
other hand. I've been a small business man and have seen 
the difficulties that evolve from that basis. and have 
worked in a large corporation in a management position. 
realizing the difficulties from that end. 

But from looking at it from business and labor perspec
tives and now having had the opportunity over the last 
three years to look at it from a government perspective, 
it's my contention that people are not different regardless 
of what category you place them in. A businessman. a 
laborer, a government employee, or politician all have the 
same goals. They all want security, a vibrant economy. 
some way of feeling of worth and value. They want 
reasonable compensation for the time spend, and 
they want to be able to know to have a job 
and be able to work in the near future. 

Mr. Speaker. I think we in Canada today have a situa
tion where those kinds of goals and objectives are not 
necessarily seen by people as being automatic, because we 
don't know when a strike is going to occur. If you're an 
employee, you don't know if that's going to mean lost 
wages day after day. l f  a businessman. you don't 
know if that's going to your company to operate. In 
fact. if you're government, you don't know what position 
that's going to put you in with respect to planning for the 
future of the population you represent. 

Mr. Speaker, I know that people in Calgary Currie 
very much want an end to these ridiculous strikes and 
lockouts. They want an end to the conflict situation that 
exists in the country today. We now have to consider 
options. I hope this will consider passage of 
this motion as a first step to solving this problem that has 
now plagued Canada for a couple of centuries. 

M R. COOK: Mr. Speaker, I'd like to participate in the 
debate on this motion. l think it's a timely motion, and 
I'd like to congratulate the hon. Member for Calgary 
Currie for bringing it before us, When you consider the 
fact that in Alberta we are engaged in a number of 
difficult strike situations, it's apparent that the issue is 
very relevant today. 

It's important to note that Alberta is becoming increas
ingly industrialized, and the problem is likely to grow 
with that industrialization. There have to be alternatives 
to the confrontation approach we have in our country 
today. Under the BNA Act, the Alberta Legislature has 
some responsibility for labor relations. Strikes and loc
kouts are becoming more numerous and, increasingly, a 
problem. 

The other day I was reading Peter Drucker, books 
called Management and Industrial 1'Yfan. Peter Drucker 
notes that alienation is increasingly becoming a problem 
in our way of life as our society becomes more complex. 
As larger organizations act in our daily Jives, it becomes 
more and more difficult to have any impact on what 
those organizations say or do for us or to us. 

That is the case in industrial settings as well. In a large 
company, where management is often removed from the 
day-to-day activities of the person working on the shop 
floor, in the office, or in the plant, people feel alienated. 
They feel they have no capacity to .have any influence on 
management decisions taken by the company or organi
zation. That feeling of helplessness is translated into is
sues like hours of work, holiday time, working conditions 
on the plant floor, safety provisions of the plant, and 
methods of work producing a product. Of course they 
relate to things like salary and job security and the actual 
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organization of rhe company. Employess in a large firm 
feel they don't really have much influence on those ques
tions, and either shrug their shoulders and accept what 
comes or become increasingly militant and demand a 
greater say. 

There are alternatives. I was fortunate enough to 
accompany the Minister responsible for Workers' Health. 
Safety and Compensation on a select committee visit to 
western Europe. One of the most striking impressions left 
with me was to walk into the Bayer chemical plant. with 
35,000 workers, and be told by the senior manager -
maybe the minister could tell me what his title was 
that eo-determination was one of the best things that ever 
happened to that company. eo-determination is the 
phenomenon the hon. Member for Currie dis
cussed. where workers are actuallv represented on the 
board of directors and 
management of the 

Initially. management in that 
fought the proposal. They thought it was akin to socia-
lism. But a funny happened. The workers elected 
members to the board the shop floor. Those work-
ers became highly involved in the day-to-day manage
ment of the company and began to appreciate the world
wide problems the company had in the preparation and 
marketing of its products. They began to take an ap
proach that forced them to the middle. Instead of taking 
extreme positions and a confrontation attitude in trying 
to extract the best deal from management. there was an 
approach that forced both management and 
labor to come to the middle and try to work out an 
equitable sharing of the profits of the plant. and also 
work out day-to-day routine problems like safety ·condi
tions, productivity, or job security. Both sides began to 
understand one another and work together. 

I think that's the of the motion the hon. Member 
for Calgary Currie has brought before the House today. 
We are experiencing difficulty in a confrontation ap
proach to labor relations. The experience in this province 
in the last few months, with a very difficult nurses' strike 
and a very difficult bus or rapid transit strike in Edmon
ton, points to the need to find some approach other than 
confrontation to solve our problems in the public service. 
That's also true in the sector. 

As the hon. member pointed out, in Germany, after the 
Second World War, the Allies imposed a eo
determination model, where they involved workers in 
management. It was originally the development of an idea 
that existed in Germany much earlier, but was crystal
lized after the Second World War as a need to try to get 
more democracy into that country. 

It had a strange effect. The German economy was very 
productive, and strikes were at an all-time low. If you 
think back to 1974-75 in Canada, Mr. Speaker, we had 
some very difficult situations. We're still having them 
today. But in those days, with the imposition of wage and 
price controls the period just before that and during it 

we had some very difficult industrial relations disputes 
in this country. Canada's track record worldwide is 
appalling. 

It seems reasonable to look at some of those West 
German and west European experiments which tend to 
force management and labor to the middle instead of 
taking extreme positions and trying to beat each other 
and wrestle over who's going to get the biggest slice of the 
pie. As Bryce Mackasey said a few years ago, it's impor
tant that both sides have a share in the baking of the pie 
rather than just trying to carve it up or prevent the pie 

from being baked. 
The hon. Member for Calgary Currie has brought 

before the Assemblv a motion which basicallv asks us to 
consider: are there �ome alternatives to what-we're doing 
today. and are those alternatives worth looking at'l I 
think it's a very reasonable question to ask, and some
thing the Assembly should seriously consider. I support 
the adoption of the motion. At this point in Alberta's 
economic history, before we become rapidly industrial
ized, I think it's worth while to stop, look, and think 
before we go charging down the same road that the rest 
of North America has, and not very successfully either. 

The hon. member has put before us a number of 
way of suggestion. Labor courts: having 
group examine labor issues and make a 

both management and labor. That's 
at. eo-determination: involving the work

management of the company. both 
on the f1oor and in the most senior management 
bodies of a company. That's worth looking at. 
worked well in Germany. Final-offer arbitration: last 
night l to a constituent about this motion and was 
told that a company he'd worked for. management and 
labor would both provide offers. An arbitrator had no 
choice but to accept one or the other offer. whichever was 
most reasonable. lt meant that you're forcing both sides 
to the middle instead of pushing them to extremes. If 
management makes a ridiculous offer and labor's is very 
reasonable but slanted to their point of view, 
ment runs the risk of having that offer accepted. So 
can't afford to be unreasonable. Of course the same 
true on the other side. 

Mr. Speaker, before Alberta really becomes the indus
trial province we hope it will be - because we are 
running out of some of our scarce natural resources 
before we really go down that road, let's set an environ
ment or an attitude among Albertans which is a little 
more conducive to trying to work our problems out 
amicably, rather than beating each other over the head 
until the one who's still standing and can stagger out of 
the ring, wins. It's not a very mature process to go 
through. We've all gone through schoolyard fights. lt's 
something we grow out of, hopefully. Maybe in labor 
relations, this country, and this province in particular, 
can grow out of those schoolyard fights into something a 
little more mature, where we try reasonably to work our 
problems out together to the mutual benefit of both. 

I'd like to close by saying that the events of this week 
seem well timed for this motion. In fact l sometimes 
wonder if the hon. member hasn't conspired to have all 
these problems created just to make this motion more 
timely. lt certainly couldn't have happened at a better 
time, in the sense that it focusses our attention on the 
problem. We have to appreciate that there has to be a 
better way of solving our disputes. 

I congratulate the member for the motion. If he has 
conspired to have these events arranged, he's certainly 
very effective at that. l hope the Minister of Labour has a 
chance to consider this. If the motion is approved, 1 hope 
he would work and set up a body to consider these 
questions. If it's not approved, l still hope that he takes 
this motion very seriously, and considers the motivation 
of the hon. member and the general support of the 
Assembly for it. With that, Mr. Speaker, I'd like to close 
my remarks. 

MR. MACK: Mr. Speaker, I welcome the opportunity 
this afternoon to participate in the debate on Motion 201. 
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concur in and echo the sentiments alreadv 
of the timeliness of the motion. particularly i� 

view of the atmosphere in the labor relations area in our 
province this number of days. 

Collective in labor 

!SSUCS as 
them in 

think ifs auite misunder-

disruptions in the 
through a vear of 

to appreciate 
why we have 

For examnle. we have gone 
in the area of 

energy. We 
tiations. Had broken down. 
tremendous both now. but more importantly, in 
months and years to come. The best efforts were put 
forward to ensure did not break down. Finally an 
energy was concluded and signed. and there is 

an agreement was 
without confrontation. on the con

stitution resolution. I to even think of what may have 
those broken down without 

support from prov-
when those took 

have as 
which the 

represent would see enshrined or 
in a collective agreement are in fact in place. 

That's the issue. However. as a rule those parties don't 
have the kinds of mechanisms and that 
can fall on. which would orovide them the kind of 

to 
- . it 

would appear, generates confrontation rather than co
operation or consultation. But I hasten to say that al-
though it's to generate a lot of confrontation. i f  
w e  took the agreements currently in place and nego-
tiated on a basis, our percentage of work 
interruption profound as would appear 
when we have a work disruption such as in 
our health care or in our For example, when we 
have a disruption in the in that particular 
area, or even more localized when we have an inter-
ruption in the bus service in an urban centre such as 
Edmonton, where such a large population depends on it 
and that's their only means of getting to and from work 
and of being able to go to their doctor. or to see their 
relatives or friends, or whatever. Such a large percentage 
of our people are totally dependent on that. 

However, I think it's important to place in perspective 
what we are actually facing in terms of labor unrest as 
opposed to the number of contracts. and the number of 
employees and employers involved in those contracts, 
which are resolved satisfactorily. amicably, without serv
ice withdrawals or strikes. But we never hear of these, 
because they are done at the collective bargaining table. 
The only time we hear of a service disruption is when one 
occurs. Then many people, not least the media, have a lot 

of fun with it. 
Negotiations never go too well when they're 

negotiated through the press, because then more 
are flying from one party to the other and very 
substantive issues are resolved other than 
bricks. That's basically been my 
negotiations being done through the media. I haw 
felt that the less media involvement in negotiations. the 
more productive those would be. This is not 
a reflection on the media. doing an excellent 
lt's a reflection on the parties involved in the 
negotiations. Very often it's di fficult to 
the media the cogent issues that have to 
Therefore the wrong information out. 
formation, and the public is  In fact 
the membership and the management 
the people who sit at the bargaining 
confused. 

I support the concept of the orincinles of alternatives. 
Anything that would 
kinds of disruptions we are 
than what we have. But I 
more than just to devise a scheme 

be able to derail a process we 
of is attitudinal; we have to attitudes., We have 
to be able to lead people into unknown waters. By nature. 
human beings have concerns and would not adopt an 
unknown, simply because don't know the side 
effects and what it  may ultimately them. So I think 
a tremendous amount of work has to be done attitudinal
ly i f  an alternative to strikes or service withdrawal is to 
occur. 

I think it's been well brought out that in Germany. for 
it  wasn't their own that they entered 

management type of co-optive labor rela-
was legislated. grew up with it when 

started to rebuild the country. and it's 
Whether we can introduce a similar kind of In 
our province is not to be quite as simple, in that we 
have to sell the concept. 

Unless we have the participating groups 
study and l support the study. I suonort the 
this motion. I think it's positive, 
kind of participation in the study and that its terms of 
reference are broad enough that the group attempting to 
find an alternative would have available to them the kind 
of resources to be able to see first hand some of the 
systems in place in Germany, Japan. and other very, very 
highly mechanized industrialized countries where em
ployees are participating in the management of large 
companies. 

l think that's positive, because it would not only have 
most disruptions and I think we have learned recently 
that the strikes we're experiencing today are not of a 
wage issue; they are issues of working conditions. It's not 
always monetary. Perhaps some of those conditions 
translate into a monetary cost, but if we had employees 
participating and I've advocated this. Over a 
number of years. I have been involved in the consultation 
process at the municipal level. I've found that many of 
the irritants, many of the burrs under the saddle, if you 
will, were never allowed to remain there very long. 
Through the consultation process, chaired by the chief 
commissioner and myself, we were able to address those 
issues. It's the small issues that tend to demoralize em
ployees and create unrest in the work place. That unrest 
translates into low productivity, massive absenteeism. and 
into many of the other areas which basically do not 
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produce the kinds of services, particularly if they're in a 
service oriented area. by the taxpayer and those 
who pay the wages and salaries to those employees. 

There's another dimension that I certainly think would 
be and that could be introduced much 

than an alternative to strikes. I believe I've 
made reference to this before in this Legislative Assem
bly. When a strike occurs, I think the salaries of all 
players or parties who belong to the negotiations, includ
ing management, should cease on the day of lockout or 
strike. If  we had that kind of balance, Mr. Speaker. I 
think we would find that right from the first 
tions would take an different complexion than 
when there is basically no to the other side. The 
employee pays a and I have some 
emnathv for those who are the street. not neces-. · 

for their 
with some . because for a number 

in the area of labor. We're m 

not perfect; 
we make bad 

mistakes. at times 
Our report card has be based 

on our total 
decisions. There 

rather than on one or two 
is tremendous hardship and cost to the 

PmnlnvPP who goes out on the street or is locked 
and there is no 

to find an alternative to 
what we currently use as a crutch and quite often, as a 
nation and a province industrializes, it seems that crutch 
is put to use a Jot more than it l suggest there are 
many parameters to being able to sell or get the employee 
groups and management to adopt, because to what 
seems like the final offer or position doesn't always work 
either. arbitration doesn't even work. and I've 
experienced We do not have the kind of training 
within our svstem in the area of arbitrators. We do not 
have the kind of arbitrators who would have the 
and courage to make the types of decisions that would 
have to be made and able to roll with those decisions and 
punches. Basically, it is: where would get the most heat 
from? I f  it's going to be from the management side, then 
we've got to favor side. If it's going to be from the 
employee then perhaps we have to favor that side. 

So along with this kind of motion. Mr. Speaker and 
the hon. Member for Currie, who proposed the 
motion, it would be important that we very carefully 
identify and define the parameters we would look for in 
order to be able to come up with the best type of 
proposal to serve our province, and ultimately our na
tion, most effectively, as opposed to the current collective 
bargaining process. In defence of the current collective 
bargaining process, by and large, 90 per cent of the time, 
I think it works well. But the system does have weak
nesses,, in that it allows the parties to the collective 
bargaining process to take advantage. There's basically 
nothing to motivate them to rise above a petty or person
al disagreement they may have with the people who sit 
across the table. They would allow the collective bargain
ing process to deteriorate to a that ends up in a 
service withdrawal. 

For example, ! think of our transit situation today, 
where a time limit was put on. It was an untimely time 
limit. They boxed themselves in and were not able to deal 
with the number of issues in adequate time. Therefore a 
service withdrawal was generated. But I'm not totally dis
illusioned with the system. Because unless you have a 
well-balanced system in the collective bargaining process, 
one would have an advantage over the other. There are 
many ways of settling disputes, and I 've mentioned this 

before. There's the way. and there's the illegal wa\ 
Around the world today I think we're finding different 
issues. some of national significance. others just in the 
work place. Issues are being fought the population. 
because they are convinced they are not their fair 
due as citizens of a country or province. 

So I wouldn't discount the current system as anti-
quated or ineffective. There arc many parts to it. 
think we can build on it. However. I'm interested in 
alternatives, because a thing I loathe is a period of strike. 
l t  just seems to go against my Yet much to my 
chagrin, I was involved in it. The issues were such that 
there was no alternative. Positions were taken. and there 
was no alternative hut to use the ultimate. which no one 
wanted to use. 

I say this because I think it's for us to 
understand that there are sides. lt doesn't 

centre on the period that the service is withdrawn 
and many people are hurt. those who are on 
strike. They believe in a cause. so thev make that invest
ment in that cause. 
will never recoup the 
never regain them. But 1t's not 
not viewed in the context oL am I going to or not'? 
it's viewed in the context of a principle. where 

feel they are being denied basic 
others in society are receiving. When those 
within their system and they cannot make a change. or 
they do not see the kinds of changes that would enhance 
and be in keeping with societal mechanization. 
and so on, and they themselves do not see their 
situation changing, be it at the professional 
day-to-day mundane area. begin to rebel. 

So I think that all the areas being considered would 
have to be addressed. We couldn't do it in isolation. lf we 
just look for a panacea type of situation. where we would 
be able to turn on a switch and we'd have a settlement. l 
think we're dreamers. I like to dream once in a while. but 
not in this way. l just don't think this would provide us 
the kind of labor stabilization in the province and the 
kind of high-morale situation in the industrial areas of 
our province that would be adequate. 

I n  fact, if we went about it without identifying 
the terms of reference, what it is we are going to attempt 
to do, rather than saying we want to replace this with a 
strike. I think it would be borne in the wrong context. 
People would fight the issue on that basis alone and 
would not want to participate in the search for an alter
native. We can't just say that because it works in 
Germany it's going to work here. because it would be 
virtually impossible for us to transfer here all the situa
tions in Germany. We have to tailor it for Alberta. In 
order to do that, I think we have to be able to address all 
these issues. 

I support the motion and its timeliness. I commend the 
Member for Calgary Currie. I suppose if he were to 
respond to it, he would say it's more by accident than 
design that it happened to come up today; none the less. 
very timely. I recommend that we support the motion. 
but that we also define the terms of reference of what we 
are going to be searching for, so that we can relate it to 
Alberta, to Albertans, and utilize much of the expertise in 
our province from the various sectors: professional. aca
demic, labor, government. If we approach it from that 
pojnt of view and on that basis, if that is the foundation 
on which we attempt to build and find an alternative. I'm 
sure we would find the answers to some of the areas that 
have been eluding us for many. many years. to the labor 
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unrest in our province, because it translates into a tre
mendous amount of demoralization. As I've indicated 
before. it affects productivity. I t  generates a bsenteeism 
and a host of other areas. Individuals. as individuals. d o  
n o t  find in the work place the fulfilment. the reward of 
wanting to go because they feel they are making a con
tribution. They feel they're just one additional person 
there and not really that important. 

So to that extent, as well as the strikes, I would want to 
see the entire area covered , as opposed to zeroing in only 
on how we eliminate strikes. I don't believe that that i n  
itself would find a n y  answer. It  would give us nothing 
more than an exercise in futility. I personally don't like 
exercises in futility. I like to see something tangible 
produced as a result of putting some energy and effort 
into it. In that respect. Mr. Speaker. I support it. 

DR. RE I D: Mr. Speaker. it gives me considerable pleas
ure to rise and take part in the debate this afternoon on 
the motion put forward by the hon. Member for Calgary 
Currie. He and I have had a lot of t ime together. It was 
more to do with the constitution than with labor matters 
and industrial relations, but we did d iscuss it on occasion, 
travelling around Canada last year. I don't like to criticize 
the motion, which I think is excellent. It's a matter that 
gives concern to all of us. on both sides of the House, and 
has recently been causing more concern because of the 
increasing number of disputes in the public sector across 
Canada that have gone to the level of strike. 

The one criticism I have of the motion was mentioned 
towards the end of the remarks made by the preceding 
speaker; that is, the motion would tend to give the 
impression that the hon. member is i nvolved and con
cerned only about the matter of strikes and lockouts. Of 
course, as was well established by the hon. Member for 
Edmonton Belmont, there is much more t o  it  than just 
the strike and lockout. Indeed, the strike or lockout is the 
ultimate weapon - if we can use that word; I don't like 
to. because it even aggravates the sense of confrontation 
that exists in some recent labor negotiations - in the 
collective bargaining process and system we currently 
have. 

I think one has to put the strike situation in Canada, 
and particularly i n  Alberta, into some form of perspec
tive. It may be true that we have a record second only to 
that of Italy. But if one looks at the picture in Canada as 
a whole. some I 0 million lost days of work per year are 
not a very large number related to the total n umber of 
working days, man-days per year. Nowadays I suppose 
we should say person-days. I seem to remember getting 
into trouble on that expression once before. with the hon. 
Member for St. Albert. In Alberta the number has been 
approximately half a million working days lost per year. 
When one looks at Alberta's work force being currently 
in the vicinity of a million people, that means that the 
average person in Alberta loses half a working day per 
year to industrial disputes. On that basis, Alberta's record 
is somewhat better than the average for Canada. Of 
course I am referring only to averages, and we know how 
deceptive statistics can be. With approx imately a tenth of 
the population of Canada, we have approximately a 
twentieth of the work stoppage loss d ays. 

If one looks at the figures, most of those lost days are 
related to what might be called major strikes, which go 
on for more than two or three weeks. Even in the worst 
of industries, on an industry-wide basis there is usually 
not more than one lost working week, some five working 
days per year. So on that basis. one has to assume that 

the present collective bargaining process and system has 
worked reasonably well; obviously not to everybody's sat
isfaction, or there would be no strik es or loc kouts. The 
other thing is that a very significant percentage of collec
tive bargaining discussions are concluded successfully. 
without resort to strike or lockout. 

Mr. Speaker. I think the problem is really with the 
major strike, where the work force in that industry or 
that particular location is out of work for a period of 
t i me that causes significant economic distre�s to the 
worker, his family. and on occasion to the employer. But 
another group of strikes is also causing concern. and that 
is those strikes where not only the parties to the dispute 
are inconvenienced or made uncomfortable by the dis
pute, but also third parties. In particular. this affects 
strikes in the public sector. where the ordinary person is 
put to some considerable discomfort and distress by a 
labor dispute over which he has little or no control. being 
neither employer nor employee. 

Mr. Speaker, it's my privilege to represent in this 
Assembly a constituency that has a large number of 
unionized workers; it may well be the most heavily un
ionized constituency in the province. That has happened 
because it's rather unusual for a so-called rural constitu
ency to have very few farmers but a considerable number 
of major economic industrial units. In fact. all four of the 
major communities in the constituency have a significant 
union representation in their make-up. 

I've lived in that constituency for 25 years and, over 
that quarter century, a considerable number of industrial 
d isputes have gone to strike or lockout. 1 only need to 
think of the railroad unions in Edson and J asper, the 
pulp mill at Hinton - Northwestern Pulp and Power, 
nowadays St. Regis Canada - and, more recently, the 
U nited Mine Workers union at Cardinal River Coals. 
I n deed during the last election, a strike in progress at 
Cardinal River Coals was not settled until after the elec
tion was completed. I n  1 9 8 1 ,  a strike at Cardinal River 
went on for some six months, probably the major strike 
in the province last year. So when I speak about strikes 
and their effects upon people and commun ities. I do so 
with some experience. 

I'd like to look particularly at the 1 98 1  strike at 
Cardinal River Coals. This strike was not only over 
wages but, as has been mentioned by o ther speakers, t o  a 
very large extent was over working conditions, safety, 
and occupational health matters. The effects of that strike 
were felt to a considerable extent by members of the 
families of those who were on strike. 

I t  was not necessarily economic effects, because a 
number of those w orkers are highly skilled people -
heavy equipment operators, heavy-duty mechanics. d iesel 
mechanics, industrial electricians - who are in short 
supply all over western Canada, even at this time in our 
economic history. Most of those people could go and get 
a job on a temporary basis anywhere from Newfoundland 
t o  the Yukon Territory, and many of them indeed did.  
But because of the distances they had to travel in order to 
find employment during that strike. the families were 
broken up, in many cases for a month at a time, and 
these were not families who were used to that kind of 
home environment. It had considerable effects on the 
social well-being of those families and, because of that, 
on the social structure of the town. 

For that reason, most union units do not go on strike 
lightly. As I said before, it is the ultimate weapon in the 
collective bargaining process. Any worker who votes to 
go on strike is always aware of the fact that that vote may 
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i nd eed lead to a strike. For that reason , they usually do it 
not on the spur of the moment but because of a longer 
term problem. As I said, those problems that lead to the 
strike vote are often related much more to working condi
tions than to economic cond itions, especially in Canada 
and Alberta. 

Working conditions lead us to compare d i fferent socie
ties and the attitudes in other societies. I would l ike 
briefly to compare three countries and their systems: 
Germany, Great Britain or the U nited Kingdom. and 
Canada. They're three very different societies. Germany 
was a country which. in 1 945, was in economic ruin.  They 
had a new constitution. which to some extent was im
posed upon them by the victors in the war. and they had 
to build their industry from scratch with in their new 
constitution. Their new constitution had been devised t o  
attempt t o  avoid the centralization t h a t  h a d  resulted i n  
t w o  world wars. 

The state system in Germany is m uch stronger now 
than it ever was historically from the t ime of Bismarck. 
Within those states and within that structure of the feder
al state governments, a system of co-operation between 
management and employees was also imposed . I say "im
posed" because having been in Germany with the hon. 
M inister responsible for Workers' H ealth, Safety and 
Compensation some two years ago, we were not only 
interested in the compensation Act but we looked at 
other aspects of the German economy and society. We 
found that this co-operation is on a much broader basis 
than only in relation to industrial relations and the collec
tive bargaining system. 

Employee groups, whether they are unionized or non
unionized, have to take part in the management of the 
company. They are involved to the level of prior discus
sions on all new occupational health and safety regula
tions before they are promulgated in the state and federal 
legislatures. So by the time a new regulation comes into 
force, it has been discussed from the level of the worker 
at the mine face or the automobile factory right up to the 
politicians in the state legislatures. That's a very, very 
d ifferent system from what we have in Canada. 

In Germany there is also a very even d istribution of 
economic benefits of their very successful industrial sys
tem. In fact we were told, somewhat laughingly, by a 
senior executive at the same Bayer factory at Leverkusen 
t hat  was mentioned by the Member for Edmonton Glen
garry, that they had a visit from a R ussian delegation that 
had seen the car park. One of the R ussian delegation, a 
senior administrative person ,  looking at the car park full 
of Mercedes and Audis, said to the people at  Bayer: this 
company must have a very large board of d i rectors. What 
he didn't realize was that most of those cars were owned 
by people working in that chemical complex and operat
i n g  the machinery. They were not owned by the board of 
d i rectors. So in actual fact, in  Germany the result has 
been a very even distribution of the economic benefits of 
their system. 

Let us now look at  Great Britain. Since World War 1 1 ,  
Great Britain has a strike record that i s  n o t  t h e  envy o f  
a n y  other industrialized society. B u t  h istorically, Britain 
has continued to have a very stratified society, where 
there has been the proverbial them and us.  Who is the 
"them" and who is the "us" depends on which side of 
society you are. But one j ust needs to look at  the famous 
British phrase "the working classes". The philosophy of 
British society is right there in that p hrase. The working 
classes are those who work, and one has to presume 
therefore that nobody else works. When one refers to the 

working classes, one is not referring to management 
either senior, middle.  or even junior-level management 
but essentially t o  that segment of the work force m 

Britain that is usually unionized . 
I t's a society that has become increasingly confronta

tive. That is shown even in their political system, where 
recently the classic division between the conservative and 
the Jabor parties has been found to be unacceptable to 
such a percentage of British society that there has been 
the most rapid rise of a new political party that has ever 
occurred in the long h istory of democracy in Great Bri
tain. In other words, even in Britain. with its svstem that 
has a long history, there is d iscontent with the present 
system as it works or does not work. Also in Britam. 
there is a tremendous spread between a small number of 
people in the society who hold a very large percentage of 
the wealth and a much larger percentage of the society 
with a much smaller percentage of the wealth.  

I have compared those two societies in  order to now 
look at the Canadian society as it  exists. Alberta is a 
reasonably typical example. The economic spread in 
Canada is much more similar to the German economic 
spread. But the labor negotiation system and the collec
tive bargaining system is much more similar to Great 
Britain's. In other words. we have one system amalgam
ated with the other. 

It is always tempting to try t o  imitate success. and the 
German system would appear to be successful in both t he 
spread of the benefits of the system across a broad base in 
society and in the peace of their labor system. If one is 
going to i mport the German process for collective bar
gaining, of necessity one is going to have to import other 
aspects of the German labor system. I ndeed we looked at 
it on the tour of the Select Committee on Workers' 
Compensation. We looked at their devising of regulations 
under occupational health and safety. I could see many 
benefits from it .  Again. one could not import that system 
without importing other parts of the system, such as the 
collective bargaining process. 

I am not going suggest that we try to import all of the 
German system, because we have a different society. I 
don't think everybody in Canada or A lberta would sug
gest that we also import the German system of 
gastarbeiter, or guest workers, when there is full employ
ment, so that when employment levels fall, one can liter
ally throw them out of the country and send them back 
whence them came. That is a part of the German system 
and indeed has been an essential part of their economic 
growth since World War 1 1 .  

A s  I said a t  t h e  beginning, M r. Speaker, I represent a 
constituency with a large number of unionized workers. 
working mostly in large economic units.  Looking at t hose 
people, one has to realize that labor - if I may use that 
term - has fought for a long time in Canada to obtain 
the collective bargaining system we have. I think many 
people in the labor movement, in both the union organi
zation and the membership, would look with some suspi
cion at any proposal to make major changes in our 
collective bargaining system u nless there were safeguards 
for hard-won rights obtained over many decades. One has 
to look at the other side of the picture; that is, the 
management part of o ur system would also look with 
considerable suspicion at any p roposal that di luted man
agement prerogatives and responsibility without there 
being a similar quid pro quo in  stability in the work force 
and the commitment of the work force to a reasonable 
level o f  productivity. 

M r. Speaker, in spite o f  those reservations. I feel that 
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the motion put forward by the hon. Member for Calgary 
Currie has considerable benefits. What it does is make us 
look at the status quo in Alberta. It has even made me 
consider the system in other countries. As I said, I think 
the status quo has worked better in many ways than it 
has the reputation of doing. But I think the aspect of the 
motion put forward by the hon. member. suggesting that 
some committee or commission be set up to have a more 
formalized investigation of alternatives than is possible 
during a debate in this Legislative Assembly, has consid
erable merit. I would certainly commend the member for 
bringing it in front of us. It i s  a motion I feel I can 
support, in spite of the reservations I have ex pressed on 
behalf of both Iabor and management. But I think both 
labor and management, along with government, would 
probably be very willing to have a look at systems 
elsewhere and some alternative in order to avoid the 
economic and social e ffects of the strike and lockout. 

I would end with the comment once more that I feel 
that the resolution may be somewhat narrow in referring 
only to strikes and lockouts. I would like to see i t  
broadened somewhat to involve other aspects o f  industri
al relations. 

Thank you. 

M R. O MAN: Mr. Speaker, I hadn't intended to get into 
this debate . . .  

M R. M US GREAVE: Then sit  down. 

M R. OMAN: Later on. Whose side are you on'1 

M R. M US GREAVE: The right side. 

M R. O MAN: Is that right wing') 
Mr. Speaker, I want to comment very briefly not on 

the statistics. which I think have been very well brought 
forward. or the various methods that might be used, but 
rather on the mood of society with regard to the imple
mentation of this kind of motion. I think the M ember for 
Calgary Currie brings in a motion which suits the mood 
of the country right now. Politics has been described as 
the art of the possible. M y  feeling of the pulse of the 
nation and the general populace is that i t  is tired of the 
kind of continual warfare on the streets, if you will, that 
we are experiencing in our country, c i ties, province, or 
whatever the case may be. 

I think the time i s  right for this kind of investigation, 
and out of it hopefully would come recommendations 
that would be helpful and constructive. I think there are 
some things that can be done. I have heard where the 
final-offer arbitration has been working. I realize that 
labor would respond with furor if the right to strike was 
to be taken away altogether. Yet perhaps the percentage 
of the vote in a union could be up to 80 or 90 per cent -
or rather that a union could not strike unless i t  had an 80 
or 90 per cent majority. These are possibilities. 

I think the fact that strikes have been misused - and 
one can easily see why it  takes place. When the head of 
the Catholic Church indicates concern, saying that the 
strike must certainly be seen as a right but as an ultimate 
weapon and not to be misused, that indicates it is being 
misused not only in Canada but worldwide. One can also 
see that because of the way things are set up, where you 
have labor leaders who, in order to preserve their position 
or advance themselves as far as their personal positions 
are concerned, sometimes have to try to strike unreason
able positions. The same would be the case with man-

agement. So you get personality conflict�. which really 
don't have the good of either the worker or society at 
heart. as the motivating forces behind some of these 
things. It is little wonder. therefore . that you don't get 
reasonable agreement. 

Last August, I believe, I sent a questionnaire around 
my constituency. Some 1 0.000 were distributed. and I got 
a 1 0  per cent return, which is not bad. all things consid
ered. One of the questions on that survey was: do you 
think the government should introduce legislation to pro
hibit the r ight to strike in essential service�? lt limited it 
to that area. Of the replies, 7 1 6  said yes. 1 1 6 said no. and 
I think some 25 or so said they were of no opinion. That 
indicates that there is is a high degree of frustration with 
the present system. Again getting back to the mood. I 
think the mood in society is right. 1 don't know as we can 
come up with any new ideas. Perhaps we can. But in 
draw i ng from the various parts of the world which have 
been mentioned today, I think there has to be a better 
way to settle some of these disputes than we are doing 
today. Again. I come back to the area of essential serv
ices, whether it be police. fire, public service. medical. 
teachers. Obviously there is a mood in Alberta today that 
says, I don't think we should allow these things to 
happen. particularly where our children or the sick are 
being used as pawns. We would rather see another way 
being used. Surely it's the time. I commend the Member 
for Calgary Currie for bringing the motion; I support it .  

Thank you, sir. 

M RS.  C R I P PS:  Mr. Speaker. I'm also pleased to have 
the opportunity to speak to this motion. I believe it's 
important that we look to an alternative to strikes. I don't 
believe any single weapon or tool in our society is so 
devastating and self-destructive to its members. If the 
gains in wages and benefits are weighed against the losses 
to the individual workers and the employer. I don't be
lieve there is an ultimate gain in a strike. Certainly no one 
wins. 

I'd just like to outline a few of the costs, Mr. Speaker. 
One strike I recall relates to a snow removal crew at 
Toronto airport. That crew voted for a strike because of 
working conditions at the Toronto airport, but 1 2  mem
bers of that union were also in Vancouver. They manned 
a drawbridge over which all the western grain flows to the 
port of Vancouver. For six weeks, the grain all across 
western Canada was tied up because of a strike which 
bore absolutely no relationship to the agricultural indus
try but which cost the country, and western Canada in 
particular, millions and millions of dollars in lost sales. 
and certainly was detrimental to our reliability and capa
bility as a supplier in the export market. 

I remember a strike in the forest industry. You'll note 
that there aren't many strikes in the forest industry today. 
because times are a little tough in the forest industry. It's 
l ikely that if a strike occurred, the mill would have to 
shut down, and no one would have a job. If the end result 
of a strike is no j obs at all for the workers, I'm not sure in 
whose best interest a union i s  recommending a strike 
vote. 

The union management often requests a strike vote 
mandate in order to use it as leverage in their negotia
tions. Even though there may have been a real desire to 
negotiate a settlement on the part of both the union and 
management, once a strike mandate is given, confronta
tion becomes a part of that negotiation. with both sides 
working under a serious handicap. I've known cases 
where workers have said, we only wanted to use it  as a 
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negotiating tooL But it's not a good tooL because it 
causes strife. 

M r. Speaker, many of the strikes today are in the civil 
service sector. I t  must be remembered that there are 
unique circumstances, such as al most total job security. 
which must be considered. In this year's negotiations, it is 
apparent that there is a vast d ifference in negotiations 
and certainly in the demands between the private and 
public sectors. For example, we have salary requests as 
high as 40 per cent over 1 8  months, yet in my area and in 
areas throughout the province. we have people actually 
settling for less wages. 

I'd l ike to give you a couple of examples. The other day 
I was talking to a friend who said that a garage had called 
its workers i n  and said : once a year we usually have steak 
sandwiches when we d iscuss wages; this year we're having 
soup and sandwiches. and when you leave. you'll go out 
with less wages not more; if you choose not to take that. 
if you don't feel you can work for less. that's fine: you 
have the option of leaving. Nobody left: everyone took 
less wages. 

A neighbor who lives two miles from me is a trucker. 
The other night over coffee, he was telling me that their 
trucking business is reduced considerably, due to the 
present situation i n  the province. He said that last week 
he called his truckers in and said, we've got a problem. 
and we're going to have to settle it together. He said, we 
can weather the storm together, or we can lay off some 
workers; we have a choice. H e  said, I have three drivers 
too many; now it's a decision that's u p  to you; it'll cost 
you each $200 in  order to keep those three drivers on.  
and we'll hope that the trucking picks u p .  Or.  he said,  I 
can lay off three drivers. They decided they'd work to
gether. Each one would take $200 less. and the whole 
staff- would remain employed. 

For the past 1 8  months in the service industry, crews 
have been working anywhere from two to five days. a 
minimum 40 per cent reduction from pre-national energy 
program. These are salary negotiations too; not necessari
ly salary negotiations b ut certainly labor negotiations. It 
has been necessary. The employers are doing everything 
in their power to keep the employees work ing; maybe not  
full-time and maybe not  as  much as  they expected or 
hoped, but i n  an attempt to help each other. 

In the public sector, job security is a given, except for 
just cause, while in today's recession,  private-sector job 
security is questionable to say the least. I n  a lot o f  
requests I've seen. a percentage request seems t o  be made. 
It would sometimes appear reasonable to negotiate on a 
percentage basis, but this is unreasonable when you take 
into account the differences in salaries to start with. Ten 
per cent across the board: if you start at $50,000, that's a 
$5,000 increase; whereas if you start at a $ 1 5,000 salary, 
you're only looking at a $ 1 ,500 increase. Yet the i ncreased 
cost of living in both cases is exactly the same d o llar-wise; 
maybe not percentage-wise based on salary. The basic 
necessities cost each worker exactly the same, regardless 
of which brackets the employees are in. In most union 
negotiations, it  appears that there isn't the desire -
maybe t here's the desire but not the wil l  to increase those 
wages to catch up with the top end of the scale. 

There needs to be some protection for the worker to 
ensure that he does indeed have guaranteed secrecy and 
security when voting on decisions regard ing collective 
bargaining. Individual members need to be protected 
from coercion or u ndue pressure. it would also seem to 
be unfair for an employee to be able to take advantage of 
strike pressure on a n  employer, yet be able to go out and 

get another job. It would seem that as soon as other 
employment is taken. the employee would no longer be 
deemed to be part of the barga ining unit. It  is inconceiv
able that the public and the employer can be held to 
ransom, yet the strikers can immediately become part of a 
work force. 

Once a strike has been cal led , conflict and confronta
tion make col lective bargaining almost impossible. The 
cost to productivity, personal esteem, and innocent third 
parties is i ncalculable. If we go back to the statistics 
mentioned at the begin ning of this debate. almost 9.000 
person-days were lost i n  1 980. At $50 a day - ·  and most 
people work for more than that - that works out to $450 
million in lo't productivity and in lost wages actually. I f  
you take t h e  snowball effect o f  those wages. you're look
ing at over $2 bil l ion in losses to the economy of this 
country: over 500.000 person-days lost in Alberta. 

The right to strike is a privilege. With a privi lege comes 
a responsibi lity. M r. Speaker. there has to be a better way 
than a strike to settle wage and labor disputes.  I believe 
the onus is on each and every one of us . .  _ public sector. 
private sector, and individual employees · · - to search di li
gently for that method . 

Thank you. 

M R. COO K :  Let's hear from the left wing. 

M R. M U S G R EAVE:  Mr.  Speaker, in rising to partici
pate in the debate, I'd l ike to point out that I think my 
hon. colleague from Calgary Currie continues to put 
forward motions which I can support .  I ' m  beginning to 
think he's becoming more right wing as the days go by. 

AN H ON .  M E M B E R :  He's moving to the left. 

M R. M US G R EA V E: I support this motion for two rea
sons. First of all ,  we lose a lot of time through strikes. 
Our productivity as a nation isn't that good . A day lost in 
striking is a day lost forever. Also bitter relations develop 
during a strike. I f  the strike is long, relationships become 
very strained, and it takes years to heal these wounds. If 
there's anything we can do to p revent that condition 
arising, we should do it. 

I would like to take a different approach than most of 
my colleagues. I feel we should concern ourselves with 
that area of responsibility over which we have control of 
the purse strings; that is, those people who work for 
provincial or municipal government agencies. After we've 
resolved that problem, perhaps we can move into the 
industrial sector. I'm thinking particularly of teachers. 
nurses, and the protective services. My hon. colleague 
from Calgary North H il l  mentioned that the firemen and 
policemen shouldn't have the right to strike. I'll have to 
try and educate him a little: they don't have the right to 
strike now. Their wages are settled by binding arbitration. 
and it seems to be working reasonably welL 

I too conducted a survey in the latter part of 1 98 1 .  Of 
1 4,000 brochures mailed out in my constituency, I re
ceived back approximately 600. I found it interesting: 7 5  
per cent o f  those w h o  returned t h e  reply considered that 
teachers should be an essential service and not have the 
right to strike. Some teachers who replied objected to the 
method i n  which I phrased the q uestion. I said: those 
people engaged in essential services, and didn't identify 
teachers. But I obviously meant teachers. 

U nfortunately, if this commission, agency, or whatever 
is set up, it is going to be fraught with great difficu lties. 
The right to strike is a hard-won right of the labor 
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movement. I f  you think of some of t he difficulties faced 
in the American labor movements at the turn of the 
centurv or in the '80s - the Pinkerton police forces 
which

· 
were hired. particularly by the copper companies. 

to go out and break up strikes; they k i lled labor leaders. 
All they were working for was to get away from 1 2- and 
1 4-hour days in mines. They were struggling for five-day 
work weeks. They were looking for better working condi
tions for their fellow employees. It's very d ifficult to 
suggest to labor people that they give up this right which 
was won over such great adversities. 

If we don't get this motion passed today, I hope we get 
it  passed if it comes up for debate again this spring. I 
hope that the task force would be established, that it  
would be representative of all parties. and that it  would 
be chaired by a person considered by both labor and 
management as an independent member. I would suggest 
that the labor groups should select their own members on 
this commission. so we can convey to them that we are 
serious about their involvement in developing new 
strategies. 

We should all be concerned about government spend
ing. We all say we are. U nfortunately you don't have the 
discip l ine of profit and loss in government agencies. 
Governments are getting deeper and deeper i n  debt. Be
fore disaster hits our economy - such as happened in 
New York City. where it almost took the federal govern
ment to bail them out - we've got to develop some ways 
of settling strikes without just issuing bigger and bigger 
cheques. 

Two years ago this government was face d  with a strike 
of our nurses. At that time, I believe it was the hon. 
Member for Calgary McCall who urged the government 
to consider setting up a commission such as the hon. 
Member for Calgary Currie is suggesting now. I appreci
ate that the government has been very concerned and 
involved wit h  the constitutional and energy debates. but 
we now have the opportunity to address this issue .once 
more. 

We don't have to go abroad. We've got good people 
right here in the province of Alberta or in Canada. With 
the right attitude, we could develop our own method of 
coming out with new legislation that would help our 
labor forces and management groups, for the benefit of 
all.  I urge the government to form the commission, to 
take this one small step forward, to take the lead in 
improving our relations with the several thousands direct
ly or ind irectly on government payrolls. If we are success
ful in this, we can move forward into the industrial sector 
of our province with some amended legislation, again 
working with the labor unions and management groups 
in the particular industries concerned. 

Today some of my colleagues have mentioned the bad 
things of strikes and how people work together. I will 
give you a quick personal example. For 2S years, I 
worked for a company where you got two years' free sick 
leave after 10 years' service. We had a 3S-hour work 
week. We had free university education for our children 
who achieved marks over 7S per cent. We had accident 
benefits, group insurance, and dental plans that were 
heavily subsidized by the company. We had matching 

· th ri ft p lans of up to 6 per  cent of our gross salary. Our 
pension was paid for by the company. With 30 years 
service, we could retire on full pension at age SS with no 
penalty. We had flex-time. 

AN HON. M E M B E R :  What made you go into politics? 

M R. M U S G R E A Y E: That's a good question. 
This company had several thousand employees work

ing al l across Canada, and it does not have a union. 
except i n  one small refinery on t he west coast. 

It's o bvious that these kinds of achievements can be 
made in our nation, but the attitude of management has 
to be different than it perhaps has been in the past. If we 
are going to make this commission successful .  we have to 
convey to union people in our province that we mean 
business, that we mean to t ry to develop a new system 
where labor will be seen as a partner and where manage
ment will be seen as an agent responsible for the whole 
system. The two together can develop stewardship for 
better welfare of the workers. better use of our tax dol
lars, and better service to our citizens. 

I think it's important that the issue that faces us today 
is considered in l ight of this motion. Obviously our nurses 
don't want to strike. Our hospitals want to operate. and 
our patients. who are not at the bargaining table. are 
suffering and should not have to. People need care. 

I agree with the hon.  Member for Edmonton Belmont. 
who made an excellent suggest ion when he said that we 
have to develop a change of attitude; I think he's so right. 
As I mentioned earlier, profit-making companies in our 
p rovince are already doing many things mentioned that 
are being carried out in Germany. Our police and firemen 
i n  this province have binding arbitration, which is work
ing. I agree it may be expensive. but it's working. N o body 
has ever been able to calculate the cost of strikes such as 
we're going through with the nurses right now. 

I urge the members of the Legislature to support the 
motion to form this commission with labor as a first 
component. I hope we would not let this opportunity d ie.  

M RS. OSTER M A N :  Mr.  Speaker, it's a pleasure for me 
to get into the debate this afternoon. I'm certainly 
prompted to by listening to the number of my colleagues 
who have spoken so very positively about this motion, 
and 1 congratulate the h o n. Member for Calgary Currie 
for bringing it forward. 

Believe i t  or not, it's certainly been an area of intense 
interest in the agricultural community, because of the 
kind of effect labor d isputes have had on that commu
nity. 1 also mention to him,  somewhat i n  jest, that possi
bly the hon. Member for Calgary M c Knight has mel
lowed somewhat. Last year he traversed this province 
with a lot of farmers on the surface rights committee, and 
it may have had very beneficial e ffects. So we shouldn't 
wonder too much at h is change of attitude. 

M r .  Speaker, today there have been some excellent 
comments by various members, and I'd briefly highlight 
some of those. It was interesting to listen to the Member 
for Ed monton Belmont. Certainly that learned member 
has years and years of experience in the labor field. It's 
very important that we as members in the Assembly listen 
carefully when a member with that kind of experience 
speaks to us, because I don't think we've had members 
like the Member for Edmonton Belmont, who have 
brought that kind of experience to this Assembly. 

When he talks about a change i n  attitude, one wonders 
where t hat attitude began. You can sit and look at this 
Assemb l y  and the way we operate at times, and it seems 
as if our system, including our parliamentary system, is 
sometimes predicated on confrontation. it's not always a 
working together, if you will. I n  looking at models from 
other countries, I'm not sure whether we can overlay a 
system from another jurisdiction onto our system. But 
certainly the impact of labor - the strikes, the uncertain-
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ties created - is s o  great on our society now when so 
many t h ings are i n  a state of Oux. 

I t  is so t imely to add ress this p roblem. It  seems it's true 
that necessity is the mother of invention.  If we bel ieve 
that to be true with  the economic situat ion we have now 
-- I know t here have been a numbe r  of examples. The 
Member for Drayton V a l ley cited t h e  k ind of co
operative effort i n  her const ituency when the stress and 
strains of our economic woes are upon us.  The member 
also al luded to the kinds of percentage changes and the 
growing gap that causes some d istress to people who are 
part of that  percentage increase. I t  goes right across the 
board . The hi ghest and the l owest are treated a l i ke. and 
the i mpact o(that  percentage increase is not  equal .  I t's 
equal i n  that the percentage is the same. but in t he end 
result there is an u nequal  effect on people.  

Two members talked about surveys they d id and their  
results .  I 'm wry surprised . p leased I guess. at the kind o f  
return t h e y  have. Loo k i ng at i t .  t h o u g h .  i t  makes me ask: 
who were the people w ho answered those questions'J 
Were t hey members of labor u nions'? I f  you were to ask 
that q uestion in another area of this p rovince that is  more 
heavily i nto union membersh i p. as with the hon. Membe r  
for Edson. y o u  m ight  w e l l  g e t  a completely d i fferent  
answer. That may be one s i tuat ion we're faced with.  
Because of our very d ive rse p rovince. i f  we don't  t a ke 
care to involve a l l  t hose people,  we may have a d ispro
portionate view brought forward and. though we may be 
wel l  meaning. put forward proposals that real ly d on't 
have the effect of correcting a situat ion that's adverse as 
far as our union people are concerned . 

I t h i n k  it's r ight for me to say t h at when I was 
campaigning t h ree years ago. one particu lar  complaint 
that was registered as much as anyt h i n g. besides capital  
punishment and metricat ion.  was t he labor situation.  
We'd gone t h rough a number of d isputes in volving people 
handl ing grain.  for i nstance. Farmers feel absolutely help
less. What t hey do i n  that situation. because the d ispute is 
far away from t he m  and completely out  of their  h ands -
earlier on. there was a t ime when I wondered if some 
locals of a farm o rganization in my constituency would 
actual ly  organize and go to the west coast and decide on 
a confrontation t o  move t h e i r  own grain.  They were that  
incensed at  a s it uation t hey had a bs olutely no control 
over. Yet I'm sure if t hey were to study c losely the kinds 
of t hings i n  d ispute.  i t  could be said that  there was equal  
responsibi l i ty o n  b o t h  sides. i n  terms o f  either the respon
s ib i l ity, or  lack o f  it, for a settlement i n  t he dispute .  

I h o p e  the members of the Assem b l y  wi l l ,  first o f  a l l ,  
take careful not ice o f  t h is motion.  We're very fortunate 
that it's up at t h is t ime.  We' l l  be i n  a position to have it 
come back for d e bate.  I realize t here are p robably a 
number of members w h o  a re real l y  interested and weren't 
prepared to participate in the debate today. I 'm sure they 
wi l l . I f  tod ay's participation is any indicat ion.  it's very 
positive. The M e m be r  for Calgary Currie should be hear
tened and possi b l y  look forward to a passing of th is  
mot ion the next  t i m e  it  comes up.  

Given the caveats the h o n .  M ember for Edson put  on.  
i n  terms of some o f  t he verbiage and the i m p l ications. I 
for one would give it my very strongest support . Again .  I 
congratulate t h e  h o n .  member and l o o k  forward to more 
debate. 

M R. PAH L: M r. S peaker, the hon. M e m be r  for Calgary 
Currie has p u t  forward a most t imely motion.  I t h i n k  it's 
perhaps even t imely t ha t  we should ask o u rselves what 
t he role of government should be in ind ustrial d i sputes. 

With  respect to t he health care del ivery system. I t h i n k  
we've seen a tragic s i tuation where. even w h e n  gove rn
ment takes a move to try to fulfil  its role. one member of 
t h is A�sem b l y  ca n  add another 24 hours of ha1ard to the 
people o f  A l berta. There is indeed a t ragedy the re. and it 
may wel l  be add ressed i n  this issue. or  at  furt her t i mes. 

I t h i n k  it would be a mistake to suggest that labor 
manage ment  p ro blems or labor employee p roblems 
could be solved easily . There is a fu ndamental confl ict i n  
th is .  There i s  an employee employer re lationsh i p .  And t o  
some exten t ,  the i nte rests of one party a r e  genera l ly  at the  
expense o f  the other .  We shouldn't k id ou rselves that 
t here is not a fundamental confl ict relat ionsh i p  with i n  
p a r t  of i t .  a n d  I support the d iscussion; which sa\ it  
d oesn't need to be ent irely t hat .  

I 've studied a l i ttle a bout str ikes  and their  i m pact. A� a 
graduate student.  I reviewed one yea r of labor d i s putes in  
Canada. M y  calculations i nd icated that there a re few i f  
a n y  winners in the case o f  a w o r k  stoppage that res u l t; 
from an ind ustrial  d ispute. Ce rta i nly from t he point  o f  
v i e w  o f  the e m p l oyees. my calcu lations i nd icated t hat anv 
t i me a s t r i ke was extended more than a day a nd a ha lf. 
t h e  average worker never regained the wages lmt.  even i f  
he worked to i nfi ni ty. That sounds strange as to w h y  
people would go o u t  on strike. b u t  I t h i n k  it comes back 
to that conO ict s i tuat ion and complex emotions in s i tua
t i o n s  and persona l i t ies.  So I don't suggest our task would 
be easy. 

I t's tragic t hat the s t ri ke i s  st i l l  used , because o f  t h e  
costs. I ' d  refer t o  t h e  strike or work stoppage carried to 
i ts ex treme as a n  1 8t h-century weapon in a 20th-centurv 
world . I t  was certa i n l y  appropriate to use that  str ike 
mechanism when there were truly serious a buses to 
h u man rights with respect to conditions i n  t he work 
force. We certa in lv  have come a long wav from t hat.  

The hon.  M e�ber for Calgary �1 c K
-
night mentioned 

his company. I had the privi lege to work for that 
company. w hich we cal led the Every Saturday Sunday 
Off company. Certainly t he condit ions within that com
pany ind icated it was possib le  to be very prod uct ive. treat 
e m p loyees wel l ,  a nd not have a confrontation with re
s pect to the way people were organized . 

M r. S peaker,  when we ta lk  a bout find ing a way out of 
t h ese very t roublesome labor d isputes. I t h i n k  it's also 
i mp o rtant that  we recognize the cost to t he employer. t he 
company, or the employing o rganizat ion .  Certa in ly  that 
becomes even m o re i m portant in the international arena. 
where it  d oe s  l i t t le  good for us to have a very p roduct i ve 
farm community t hat can p rovide a good ha rvest. and 
perhaps even h o pe ful ly  or wishfully. a wel l-organized and 
e fficient grain  handl ing system that puts the p roduct into 
the right grades.  We have a n ice t ransportat ion system 
that  gets it to t idewater. and then the stevedores go on 
strike.  So the cost is not only the cost o f  the d ispute 
between t he stevedores and the dock. their  emp loyer. but 
i t  moves al l  t h e  way back t h rough the system for tremen
dous cost. 

When and i f  we consider this motion - and I would 
say that because t he task is  d ifficul t  is no reason not to 
address it  - I fee l  that  certainly there should be some 
t h ought to moving that  solut ion to a broader forum tha n 
s imply one p rovince. As members well k now. we are 
i n te rd ependent across our country. A strike a t  t he ai rport 
i n  Vancouver can l i teral ly paralyse the whole air t rans
p o rtation system .  There has t o  be some recognit ion that 
problems of i ndustrial  d is putes move across p rovincial 
b o rd e rs across Canada. and certainly the im pact on our 
rep u tation i n  the i nternat ional community is very much 
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affected by o u r  abi l i ty to be a productive nation al l  year 
rou n d .  or at least t o  be a ble to supply customers i n  the 
time and i n  the manner that t hey would wish,  

I would l ike  t o  remark. and 1 had earl ier.  that this is 
not a new area of study or research,  A great body of 
labor econo mics, o f  industrial relations i n  our u niversit ies 
h as tried to address the problem of how to deal with the 
power struggle that exists in  the work place. i n  a way that 
wi l l  mini mize the losses of those connicts ,  

Of course, the losses to the worker are fair ly  d i rect; it's 
wages losL To the employer. it's loss of productivity. loss 
o f  rep utation i n  terms of being able to del iver your 
product .  To say that  sometimes strikes are not  i n  every
body's interest - sometimes I'd question that .  For the 
people who are highly paid a nd \Vant a short strike.  a l l  o f  
a sudden it's a welcome opportunity t o  ta k e  t hat three
week hol iday.  fi x up the rumpus room .  o r  whatever. 
When t hey're i n an oversupply- or a h igh-inven tory posi
tion. so met i mes emp lovers' incentives to avoi d  t he work 
stoppage has been reduced somewhat , It  i sn't a lways logi
cal  to say that a work stoppage is not i n  everyone's 
i n teresL 

I t h i n k  we have to be a l ittle careful in setting the 
parameters to the study. There have been a variety of 
methods. and the member who introd uced M otion 20 1 
referred to some o f  them. There are others. such as the 
Rand formula.  the idea of the one-day strike to have that 
release o f  tensions a nd problems. Then t he e m p l oyers 
ded icate a certain a mount of money that would otherwise 
h ave been profit and a certain amount o f  funds t hat 
would h ave gone into normal wages i nto a neutral fun d ,  
and perhaps you avoid t h a t  d isastrous w o r k  stoppage. 

I would l ike to sum up my comments b y  saying that 
a lthough I support the motion. I think there's room to 
e xpand it i n  the sense oL as I first ind icated, asking t he 
q uest ion:  how d o  we as legislators avoid the tragedy I 
mentioned tod ay? And I p ray to God. M r. S peaker, that 
it's not a traged y.  t hat t here won't be a d isastrous result 
o f  a further extension of one day to the n u rses' strike.  1 
t h i n k  we have to look at that as part of b ringing the 
motion forward . 

The other point  is t hat it's not a new situation. We 
h ave to recognize that a great body of k nowledge is  
dedicated t o  labor peace and, I guess, l a bo r  u n rest.  Fin a l
l y ,  the  p o i n t  made particularly by the M em ber for 
Edmonton Belmont: there has to be a new attitude. I 
t hi n k  t hat new attitude has to recognize that when we're 
i nvolved in that margin of profit .  there is  a true competi
tion by labor and management at the marg i n  for t hat 
p rofit. The worker may quite legit i mately feel :  1 w o u ld 
l i k e  my s hare of that profit increased, because my efforts 
h elped to produce that.  The employer might  q uite as 
legit imatel y  say: I contributed to that profit with good 
planning.  with my capital.  and I should share in that 
p ro fi t .  I t h i n k  we have to recognize t hat essent ia l  e lement 
o f  competit ion between labor and management,  i f  you 
wi l l .  B ut the change i n  attitude has to be t hat  we recog
n ize that althou gh there's competit ion at t he m a rg in ,  
t here h a s  to b e  co-operation i n  the overall for t h e  better
ment of the whole organization, in fact for the betterment 
of our provinc ial and national economy. 

With t hose remarks I'd like to compliment the mover 
and hope i t  will  be brought forward with some o f  t hose 
changes and other very worth while suggestions made by 
other colleagues i ncorporated. 

Tha n k  you.  

M RS .  FY F E: M r. Speaker .  I \\ ould add j u,t  a fe"' 
comme nts to this  debate thi :, aftcrnnon.  I \\ o u ld a lso l i ke 
to congrat u la te the M e mber for Calga rv Curr ie  \\ ho ha, 
had the c o u rage to b r i n g  forth an i".uc that  t rou b les 'o 

many Albertam and so mall\' persons wi thin Canada.  
Perhaps the commiss ion wou ld not resoh e  al l  t o s u c :,  re

lated to lahor. but l t h i n k  the member i :,  t a k ing an 
extremely im portant step today. br ing t ng l o rward this 
issue so that we may d iscuss it  and t ry to loo !-- a t  some 
new d irect i o ns. 

I'm sure that a l l  members o f  the Legislat u re agree w i t h  
the important rights that \\ orkers ha ve gamcd over the 
l ast century since t he I nd u s t ria l  Rn o lu t i o n :  the n gh ts of 
workers to o rganize.  to collect i ve b arga i lll ng. to be p ro
tected . t o  work 1 11 a safe work p lace. and m a n \  othe r  

benefits workers ha\·e acq U i red b y  t he fact t h a t  t h e \  h c n c  
been able t o  organi?e a n d  \\ ork  toge t h e r .  B u t  SL) m c li mes 1 
feel that we are to the point where cen t n f ugal force has 
taken o ver .  and we seem to be s p i n ning further and 
fu rther <m a y  f rom the basic r ight;, a nd oh icct t \ Cs for 
w h ic h  t h ese rights were put in p lace. 

1 t h i n k  some of our labor problems w ith i n  t h t> co u nt f\ 
started with settlements after the beginn ing of the St .  
Lawrence Seaway project . when extremely large wage set
t le ments were imposed.  that workers i n  western  Canada 
certain l y  never even envisioned meet ing.  For a long t i me . 
workers i n  western Canada were a long way behind t he 
mood, t hat centrifugal force that began in eastern Ca na
d a. We have examples within  the N o rth America n  auto 
ind ustry, where there has been reference by a n um ber of  
d i fferent members to patterns set  i n  other countries. But 
in the economics of the auto ind ustry. l think we can 
show where the Japanese market has certainly moved m 

and taken over a large percentage of car sales withtn 
N orth Ame rica.  A good portion of the reasons can be 
attributed to t he wages paid in J apan compared to the 
wages rece i , ed by the North American worker. In .J apan 
there is a situation whereby if  the m a rket cannot bear the 
cost. the wages are decreased . The worker  receive; ap
proximately two per cent highe r  than the actual ba;.ic 
cost,  but o n ly what the market wi l l  bear. I n  N o rth 
America, becau se of the l arge number of workers and the 
i nfluence they have had, t he y  have pr iced themselves out 
of the market i n  many ways. As a conseq uence. we see 
this tremendous shift to i mp o rted vehicles. 

Who is real ly  penal ized when something l i ke this hap
pens? This afternoon the Member for Edson and the 
M ember for Edmonton Glengarry ment ioned that in 
touring several countries d u ri n g  the workers· compensa
t i o n  select committee, some of the benefits we saw were 
outside the d i rect subject area we were ,tudying_ l n  
London, while watching t he news o ne evening.  I recall  
there was a d ocumentary comment on a strike i n  Scot
land that had just ended after e ight months.  l t  d id n't end 
successful l y  for the employer, a nd it  d id n't end successful
l y  for the worker. I t  e nded i n  the company going into 
receiversh i p .  So who was the beneficiary in the p rocess'' 
Neither. The investors lost; the workers lost. There was 
more unemployment for t he tax payers within the coun
t ry. We talk about attitudinal  change. That type o f  atti
tude certainly had n o  benefit for anyone within the 
country. 

Often, certai n  groups of organ ized workers can apply  
greater p ressure to the  p u b l ic than other groups .  For 
example,  if the postal workers go on strike. they can 
penal ize a great numbe r  of peo p le across the e ntire coun
t ry.  They can penal ize some smal l  b usi nesses to a much 
greater extent .  Some of us would say, wel l .  we never even 
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n oticed t here wasn't a postal service. because we came to 
rely on other means of communicat ion.  But for certain 
people. it's a great penalty. 

When the grain handlers go on strike, it  d oesn't d irectly 
a ffect some of us sitting in this Assemb l y .  But it  very 
d irectly affects some of our constituents i n  a very negative 
way. in an economic way that is u n fa i r  to a small  
percentage of our po pu lation . What happens in the situa
tion we're in n ow. with a very e motional  s i tuation for 
certain people who requ i re health services? 

N ot all of  us are a ffected i n  the same way. I agree with 
t he M ember for Edmonton M il l  W oods. who said there 
are some benefits to work stoppages. I would agree that 
for a period of time there is  a benefit in al lowing two 
parties to cool down. to come together with their points 
o f  view. I t  a llows time for workers who a re aggrieved to 
put forward their posit ion .  We recognize that workers 
face some extremely legitimate situations.  some work 
condit ions that must be improved . and it  is  a process by 
which this can happen. But where is  t he moderation') 
What happens over a period of t ime when t hat cooling 
d own is n o  longer effective. and the public as  a whole is  
a ffected so adversely t hat i t  becomes u n fa i r'1 

I t h i n k  the attitude change within o u r  society has not 
been one to say that we have to find solut ions.  as much as 
a total frustration on the part o f  many Canadians who 
are saying. we cannot continue the same pattern. this 
same route. For those who have very d irectly experienced 
t he results. whether i t  is  a worker who has lost wages over 
a period of time, an employer or i n vestors who have lost 
investments or their profits. or  the general p u blic that is  
harmed as the result  of a loss  of service over a period of 
t ime. there has to be moderation.  

I believe it's h igh t ime t hat we reviewed our  labor 
legislati o n  across the country.  I th ink we have to look at 
federal labor legislation.  and various p ro vi nces should 
co-operate to look at the legislation because. as  I said . in 
t imes past we have seen how settlements i n  one a rea have 
led settlements across the country. We all know what 
happens with trying to establish parity with one p rovince. 
playing one province against the other. and so on. As I 
say. using the example of the seaway p roject. we k now 
how it started a whole centrifugal force. a whole roller 
coaster across the rest of t he country. I d on't know how 
we're going to get off unless we as Canad ians take the 
bull by the horns and review our legi s lation with a n  intent 
to improve the situation; not to penalize the workers.  not 
to penalize the employer, but to i mprove t he entire situa-

tion that would ma ke a posit ive benefit for the economy 
of our cou ntry .  provide increased jobs because people wi l l  
be working. and provide an i m proved country as a whole.  

l conclude. M r. Speaker. by aga i n  congratulating the 
member for bringing forward this very important subject. 
I certainly give my s u p port to the sentiment o f  the motion 
and to the motion when it comes to a vote. 

Thank you.  

M R. Y O U N G :  M r .  S peaker.  this  io  a most important 
motion. I n  order to give the members who may not have 
noticed it on t he o rder paper sufficient time to prepare 
t h is afternoon.  particularly members of the opposi t ion.  
w ho have not  yet  p a rt icipated i n  the debate. I beg leave to 
adjourn the debate. 

M R. S P E A K E R :  I s  the Assembly agreed'' 

HON. M E M B E R S :  Agreed. 

M R. S P E A K E R :  lt is so orde red . 

M R. H O RS M AN :  M r. S peaker.  I V\ ould l ike  to seck 
unani mous leave of the Assem bly to revert to N ot ices of 
M otions. 

M R. S P E A K E R :  Is there unanimous leave for the h o n .  
Deputy Government H ouse Leade r to revert to N otices o f  
Motions? 

HON. M E M B ER S :  Agreed . 

M R. S P E A K E R :  lt is so orde red . 

N OTI CES OF MOTIONS 
(re,·a.\ion) 

M R. Y O U N G :  Mr. Speake r ,  l wish to g i \ c  o ral  notice 
that t o morrow it wi l l  be my i ntention to move first 
readi n g  of B i l l  N o .  1 1 . t he Health Services Continuation 
Act . 

M R . H O R S M AN :  M r. Speaker. it\ not p roposed that 
the Assembly sit  this  evening. 

[At 5: 1 7  p . m  .. on motion. the H ouse adjou rned to 
Wed nesda y  at 2:30 p . m .] 

· 4  
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assistance under the cattle and sheep assistance program, 
and the number of dollars involved to date? 

M R. SCH M I DT: M r. Speaker, as of this morning, 
26,000 applications have been logged into the computer 
system. Until the payout has been made and, because it's 
an ongoing program, until all the applications have been 
received, at this time it would be impossible to place a 
number on the moneys paid out to date. 

M R. S P E A K E R: The hon. Member for Cardston. then I 
believe the hon. M inister of Energy and Natural Re
sources would like to deal further with a topic previously 
raised. 

Decentralization of Social Services 

M R. T H O M PSON: Mr. Speaker, my question is to the 
[interjections] - and Leslie thanks you too - M inister 
of Social Services and Community Health.  What as
surance can the minister give that foster parents living in 
the Magrath-Raymond area will receive the same level of 
support or service from the department when the d istrict 
office is moved from Lethbridge to Taber? 

M R .  BOGLE: Mr. Speaker, an underlying principle in 
the government's decision to decentralize services and the 
decision-making within the Department o f  Social Serv
ices and Community Health was that we would be 
improving the level and quality of services to Albertans. 
Five new district offices have been approved over the past 
year. Wherever possible, we are following the boundaries 
of health units for those new offices. 

We have ask ed the regional directors in the six regions 
of t he province to monitor very carefully the services 
being provided from the five new offices as wel l  as the 43 
existing offices of the department, with the view that if 
any services are provided at a lower quality, or if some 
undue hardships are placed on people in an area, we 
would find a way to refine the service so that in fact that 
would not happen. It certainly is our intent t o  continue 
providing services closer t o  where people l ive within the 
various parts of the province. 

Oil Sands Production 

M R .  LEITCH :  Mr. Speaker, I would like to respond 
further to two matters raised during t h e  question period 
last Friday. One was by the hon. M ember for Olds
Didsbury. He asked some questions with respect to the 
use of the word "impinge". During the question period, I 
thought the reference was to the use of that word in the 
energy agreement of September I,  1 98 1 .  On checking 
Hansard, I find that wasn't the case. The reference was to 
the use of that word in the national energy program. In 
response to the hon. member's questions, I can only say 
that I wil l  certainly consider his representations. 

The hon. Member for Spirit River-Fairview raised a 
question regarding a report in respect of Alsands costs. In 
response, I indicated that I would give some further 
consideration to the timing of the release of that report, 
or at least a summary of it. I've now been able to do that. 
It was a report by Hycarb Engineering Ltd., and I think it 
would be inappropriate to publish i t  while discussions are 
currently under way with respect t o  Alsands. When t hose 
discussions are finalized, I would certainly give serious 
consideration t o  publishing at least a s ummary of that 
report, although it might not be appropriate to publish 

the full  report, for the reasons I outlined during that 
question period . 

ORDERS OF T H E  D A Y  

M OTIONS F O R  RETURNS 

M R. C RAWFORD: M r .  Speaker. I move that motions 
for returns nos. 1 20 and 1 2 1  stand . 

[ Motion carried] 

M OTIONS OTHER THAN 
GOVERNM ENT M OTIONS 

20 I .  Moved by M r. D .  Anderson: 

Be i t  resolved t hat the Assembly urge the government to 

consider esta blishing a committee or commission consisr

ing of labor, business. and government leaders to investi

gate alternatives to strikes and lockouts. This body would 

consider labor courts, eo-determination models. final 

offer arbitration, or any other means by which strikes and 

lockouts might become an obsolete way of resolving 

d ifferences.  

(Adjourned debate M a rch 9: Mr. Young] 

M R. YOUNG: Mr. Speaker, I'm p leased to participate in 
the motion before us today, which was placed on the 
Order Paper by the hon. Member for Calgary Currie. l t's 
a very i mportant motion because it deals with the work 
stoppages i n  our society which have a way of causing a 
great deal of grief to both labor and management who 
participate in them, as well as t hird parties. On many 
occasions, third parties have no capacity to influence in a 
very direct way the outcome of the negotiations or, for 
that matter, to influence their conclusion. 

I'd like t o  begin, though, by taking slight issue with the 
hon. member and some of his opening comments. The 
first reason I would do t h at is the suggestion that the 
current process, collective bargaining, has not worked. I 
think that's a matter of s u bjective evaluation, and the 
hon. member has made his  evaluation. I would like to put 
some element o f  the other facet of that evaluation. 
however. The fact is that collective bargaining has been 
effective in Alberta in approximately 95 per cent of all 
collective agreements negotiated, without resort to work 
stoppage in any manner. To the extent that that is the 
situation, I believe the collective bargaining system has 
worked. 

The problem which the hon. member correctly identi
fies, in my view, is what can we as a society d o  about 
those situations where i t  fails, or where persons involved 
in collective bargaining fail in their responsibilities? I 
think we have to look at the issue not only as the s ystem 
itself, but the participants in the system who could fail. 

Perhaps while I'm on t hi s  point, I should just recall to 
hon. members' attention that approximately 29 per cent 
of employees in Alberta, outside of agriculture, are or
ganized in trade unions. We are talking about the or
ganized sector only. In respect of the other portion of 
society, relationships with other employees, business 
owners, and managers are established with much greater 
regard for the basic supply and demand, if you will. for 
the services each one offers. Of course. t hev :J rt> in-
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fluenced in the outcome o f  that consideration b y  what 
d oes happen in the collective bargaining field and the 
results. the salaries and working conditions that are nego
tiated there. 

One other point I could make before moving on from 
this topic is that the mediation staff of the Department of 
Labour is now involved in quite a large number o f ,  
negotiations. That c a n  reach i n t o  several hundreds in a 
given year in which those persons are participating, trying 
to provide assistance and indicating how the parties may 
come to a better understanding of the difficulty before 
them. 

One other observation should be made about this 
topic. It is one of the most studied topics in our society. 
because it affects us all very directly, both by the with
drawal of services on which we are dependent and , 
secondly. because it is a matter which creates quite bold 
headlines in newspapers, among other media. and attracts 
the attention of scholars who are interested in trying to 
understand why people behave the way they do in society. 
The topic bears more consideration, however, and for 
that reason I commend the hon. member and would like 
now to make some further comments. 

M r. Speaker. first I'd like to address what a work 
stoppage is. In my opinion, a work stoppage is the exer
cise of raw power, one party upon the other. It's straight 
muscle. It occurs when all reason has failed, when the 
parties have come to the conclusion that they cannot 
reason together; that one is so wrong that the other is 
prepared to withstand the exercise of whatever might can 
be applied. It's the exercise of brawn in favor of brain, if  I 
may put it in that context. 

That has some very serious implications. First of all, 
often many people on both sides of the bargaining table 
are affected, who do not fully understand the issues or the 
considerations, and who get themselves caught, if you 
will, and must support the leadership of their respective 
parties, often for no other reason than they do not know 
how to influence or escape their i nvolvement. But more 
important is the question of what happens to the rest of 
society. A work stoppage is a tearing down, a denigra
tion, a cutoff of services, rather than building up and 
working together. 

That has to leave us with some very serious considera
tion. We've just seen an illustration. Yesterday in this 
Assembly, we went through terminating a work stoppage 
which had very serious impact for many people. Over a 
long period of time, I received telephone calls from rela
tives and individuals who felt they had a health problem 
which was being either severely aggravated or perhaps 
aggravated in a manner which subsequent medical care 
could not adequately repair. But we also have serious 
problems if  we have any stoppage involving police or 
firefighters; in our society we consider them a fundamen
tal necessity. Because we're further removed from it, 
however, the impact of some other stoppages isn't quite 
as obvious. Among those I would list the impact of grain 
shipments, and the fact that they can stop. What then? 
What happens? In large metropolitan centres we often 
don't see and sense the damage, the loss of income being 
caused to farmers. 

The same thing can happen with a meat packing plant. 
What happens if there's a work stoppage? Not just the 
employees, the owners of the plant, and the consumers, 
but the producers who are dealing with a perishable 
product really suffer more than any others. The losses 
that can occur to farmers who have livestock which is 
rt><Hiv to i!O to market can often be extreme. In some 

cases, if we're talking about milk processing, for instance. 
those losses a re I 00 per cent of production. That can 
happen. 

The problem before us is indeed serious. l think it 
would be useful to consider it in the context of collective 
bargaining systems i n  Alberta. Let me try to enumerate 
the various systems we have for collective bargaining in 
Alberta and how, as a society within the province of 
Alberta, we have not come to grips with the kinds of 
difficulties on which the hon. Member for Calgary Currie 
has focussed his attention. I would start with the Fire
fighters and Policemen Labour Relations Act. That stat
ute permits firefighters and po licemen to join associa
tions. An interesting observation to make a bout the legis
lation is that it does not permit them to be called unions. 
It treats them, if I may, as a quasi-military force. They 
are what is called uniformed services. in the parlance of 
labor relations. 

In Alberta. they are not permitted to have a work 
stoppage. If their associations and the employers are 
unable to come to a consensus. and thereby a collective 
agreement, they have to put the difference to binding 
arbitration.  I was looking over the statistics recently, and 
I am very pleased to be able to observe that while they 
have had to submit to binding arbitration, relatively few 
go to binding arbitration. There is more successful bar
gaining than one might expect if one were a cynic, and 
said,  well, if there is no provision for a work stoppage, 
the onus to come to an agreement disappears. That would 
not seem to be effectively b orne out by the experience in 
Alberta in the policemen and firefighter services. 

Mr. Speaker, I must say l was very interested to receive 
a request this year from the police chiefs across Canada. 
that no consideration be given to permission for work 
stoppages i n  the police service. l think we can trace the 
motive for that request to the ministers of labor across 
Canada to some of the very terrible experiences which 
occurred in some eastern cities where police forces were 
allowed to create a work stoppage. There was a consider
able amount of chaos when that happened, and a great 
deal of grief came to a number of cities. l suspect it was 
for that reason we received the request. 

Another area in Alberta where there is no possibility of 
a legal work stoppage is with respect to the Public Service 
Employee Relations Act. This statute covers all the em
ployees of government. l n  this situation, the rationale, 
which is government policy, is that many - perhaps most 
- government services have no alternative source. Of 
course, the philosophy of our political party is that 
indeed government should not be providing services 
where the private sector can do so. Accordingly it is 
argued that if  there is n o  other source, then any interrup
tion in some of these services would be an extreme 
deprivation. For that reason, in part, government em
ployees should not have the capability of a work 
stoppage. 

Additionally, M r .  Speaker, we find government, in re
lation to its employees, in a sort of double role. First of 
all, it is the employer; secondly, it is also the umpire, the 
third party, if you will. The role government can play 
with respect to the private sector i s  certainly cloudy, if  
not colored, in terms of the role it  plays i n  relation to its 
own employees. For those two reasons, it is considered 
that there should not be a possibility of a legal work 
stoppage for government employees. Therefore, all em
ployees are bound to binding arbitration if collective 
bargaining is not successful. 

The Labour Relations Act, which covers the private 
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sector and most other labor relations, does permit work 
stoppages. In sayin g  that .  I should also say that the 
Labour Relations Act also contains a section dealing with 
voluntary binding arbitration.  So while a work stoppage 
is permitted under certain c ircumstances - and that. of 
course, req uires that a secret ballot on whether or not the 
employees wish to strike. be conducted in keeping with 
guidelines established by the Labour Relations Board to 
ensure that, in  fact, there is d ue notice and that it is a 
secret ballot - there has been very little use of the 
voluntary binding arbitration provision. I t  is encouraged 
by the mediation staff of the Department of Labour, but 
not used that frequently. 

One other system of bargaining that I will talk about 
briefly, occurs in the area of advanced education. We 
passed legislation in 1 9 8 1  in relation to advanced educa
tion. I think the relevant elements for consideration 
today, in describing the system, would be that it is very 
much l i ke the Labour Relations Act. because it provides 
that if the parties choose not to go strike or lockout. they 
must select some other system to determine how they will 
conclude a collective agreement. We have seen an inter
esting variety of experimentation. Perhaps the most suc
cessful of these has been the final-offer arbitration used at 
the U niversity of Alberta, where the two parties commit 
themselves to put the most reasonable position they think 
should be acceptable before a third party, and the t h i rd 
party accepts one or other position in total .  

I would like to reflect for a few moments upon what 
causes work stoppages and how we end them, because I 
think that is very material to the motion before us.  On 
this point, I am going to reflect upon my own experiences 
as minister over roughly the past three years. The first 
reason I find that contributes to work stoppages and 
difficult negotiations, is that often people who simply do 
not know how to bargain collectively. wind up with the 
responsibility at the bargaining table. In some instances. 
that may be because they don't understand the legal 
process that's mapped out, and we try to make that very 
straightforward. That is a relatively unusual  p roblem. 

More often the difficulty is that people get to the 
bargaining table and don't know how to break down a 
request from either party, or what becomes a sort of 
slogan request, into something that is realistic and free of 
emotion so they can look at it  in an objective way. In 
short, they are unable to reason through the issues before 
them. Sometimes they don't know how to debate. There 
is a real art in being able to debate a position. M y  
colleague is listening very carefully t o  m e ,  and I see that 
he is smiling. He has been at the bargaining table many 
times. 

There is  a real art in bein g  able to debate at the collec
tive bargaining table. It requires advancing reasons to 
support a position, but doing it in a way that doesn't 
produce an ultimatum that never closes the door. It 
makes the strongest argument possible, but never cuts off 
the path to a way out. Not everybody has that talent. 

The result of that - I move to my second point, which 
is that some of o ur problems in collective bargaining 
relate to personalities. I nd ividuals go to the bargaining 
table who lack the knowledge of what they should be 
doing before they start. They're incapable o f  retaining a 
cool head under very trying circumstances and, some
times, circumstances which can create emotional blocks. 
There are such things as insults traded at the table. This 
shouldn't happen, but it  does. Unless the ind ividual has a 
thick skin,  an emotional block builds and, gradually -
especially in a long, difficult negotiation, if progress is 

very slow - the emotional block gets a little higher and a 
little higher. Pretty soon communication stops. even 
though the talking goes on. Before long. the talking leads 
to the first problem I mentioned : that is.  it gets into the 
area of u lt imatums. and communication is cut off. If 
there is an emotional bloc k .  then there are \ome very 
major chal lenges to contin uing that set of negotiations in 
a posit ive way. 

A third problem is j ust plain difference of facts. Some
times the parties q u ite innocently believe they're working 
from the same set of facts, but thev're not and thev don't 
exchange the facts. The consequen-ce is that they bl under 
into a position. each with the best of intention but 
without a comprehension of where the other mdividual is 
coming from. what the ot her individual is basing argu
ment upon. 

That's very much akin to my next concern. which 1s  
what I call unrealistic expectations. U n rea l istic expecta
tions are quite possible from the point of view of both 
parties, especia lly in an economic climate such as we have 
today. It  would be very easy for me to stand here and cite 
people losing jobs, industries virtually flat on their backs 
in a severe downturn. But I could a lso find other ind us
tries doing very well and with a good profit picture. 
Given those kinds of situations, given that some people in 
society own their own homes and others can't even think 
about- owning a h ome - and if  they d o  and have a 
mortgage being renegotiated on it, they are looking at 
very serious problems - no wonder we have confusion. 
which can lead to u nrealistic ex pectations. 

I think that's a factor of inflation and one o f  the 
greatest problems which contributes to unease in our 
society. On this point, I should also reflect that some
times in collective bargaining. the parties. for whatever 
reason, are in a favored i nd ustry. It's very profitable, and 
they say, wel l ,  we can divvy up the benefits from this 
industry because we've been very productive. They make 
the assu mption that t hey can get al l  that productivity. 
Perhaps they can, for a year or so. But over the long pul l .  
our economy in Canada has not  been faring well in terms 
o f  its productivity and i ncreasing output. lt has now 
reached the point where we may as wel l  be honest about 
it and say that anybody in our society who is getting 
more than the true rate of inflation in today's economy is 
removing from some other portion of society, some o f  t he 
income to which they became accustomed in the preced
ing year. Because when we have zero productivity, we 
know that all we're doing is shifting income between 
groups if some are getting very major increases over and 
above inflation. 

The other element of unrealistic expectations on which 
I would comment is  the concern I have about what collec
tive bargaining can truly achieve. In my view. collective 
bargaining can achieve a set of rules which can govern 
certain aspects of t he work place. If the parties are well 
intentioned, those rules can create certain basic under
standings and remove certain problems. But they cannot. 
of and by themselves, produce job satisfaction. They 
cannot produce a pleasant place to work, because they 
cannot produce a good attitude. For a good attitude in 
the work place, we require a positive approach toward 
the employment s ituation, something more than just a 
collective agreement. Too many people believe that the 
collective agreement is capable of achieving far more than 
it  can, in fact, provide. 

I don't want to get into that, but I would sure l y  be 
interested in hearing some members reflect upon the 
psychological needs of human beings. As a m a t t er o f  fact 
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- to the hon. Member for Clover Bar - I'd be interested 
in hearing any member of the opposition reflect upon this 
motion. 

DR. B U C K :  You're doing such an outstanding job. Les. 

M R. Y O U N G :  I suppose if  we continue to do an .out
standing job without the advice of the hon. members in 
the opposition, the hon. members wil l  always be in the 
opposition. and we'll never know how well we have done. 

DR. B U CK:  H um i lity is not your strong suit, Les. 

M R. Y O U N G :  Speaking to this motion, hon. member, 
apparently isn't your strong suit. In fact, it seems that you 
missed the clock. 

M r. Speaker, moving o n  to one other point I should 
l ike to make before my time expires. The motion before 
us reflects upon what happens when the parties reach the 
point of breakdown of negotiations. That's the sort of 
last-ditch problem. In the last two years, the focus of the 
Department of Labour has been on how we can avoid 
getting to that particular problem. Can we go back. 
before the parties ever go to the bargaining table. and 
work with them to try to ensure that they understand 
what collective bargaining truly is, what the facts of the 
economy are, the needs of their industry, and the needs of 
the employees? 

Can we get that broader understanding which will 
ensure that we don't have strangers coming to the bar
gaining table, which will remove many of the problems 
I 've talked about and, in the event of an impasse in 
collective bargain ing, actually Jay the basis for a situation 
where people other than those at the bargaining table can 
meet and say. all right. this bargaining went off the tracks 
because, and we'd better get it back on again. In short. 
they can overcall the bargaining table and prevent or 
preclude a work stoppage. 

Mr. Speaker, very briefly, I would just mention that we 
are involving all our staff i n  training programs in this 
area, in what is called preventive mediation, and that has 
been completed. We're also involving them in relation
ships by objectives and a variety of other initiatives to 
work with identified industries or employers and unions 
whom we as a department know have had problems in 
preceding rounds of bargaining. We want to get there 
before they get near the bargaining table, work with 
them, and try to get them past the sources of p roblem. To 
me, that is a much more e ffective manner of solving our 
problem than some other situations we can develop, some 
other solutions we can come to, which are mentioned 
here. 

H owever. that doesn't take away from the nature of the 
motion. I suggest that as the debate continues and as we 
hear more about the views of members o n  this motion, 
perhaps consideration could be given to looking at it in a 
broader context than it is here which, as I see it,  is to 
look at alternatives to a work stoppage. Rather, I think 
we could also look at alternative means o f  trying to 
assure that the people participating in our economy in a 
given situation, have a better understanding of the objec
tives they share: their need for one another, as employees 
and as management, and their understanding of what 
their particular economic situation is capable of 
achieving. 

M r. Speaker, I am very pleased to have had the 
opportunity to participate in this debate today. It is a 
tremendously broad topic which assuredly needs our at-

tention because of all the grief it can bring to third parties 
- I will  categorize them as innocent third parties � who 
get caught and at the present t ime are unahl� to protect 
themselves from the damage a work stoppage can create. 

M R. GOGO: M r .  Speaker. l wish to speak to Motion 
20 I .  sponsored by the hon. Member for Calgary Currie. 
Along with other members. I think ifs not only timely. 
but probably to a large degree coincidental with the 
events taking place in the past 23 days with regard to one 
segment of our society and, on the other hand. with a 
work stoppage regarding the transportation system that 
probably moves 50 per cent of the cit izens of the capital 
city of this province. 

Looking over the resolution in itially, the first thought 
that occurs to me is that although l don't pretend to be a 
student of t he history of labor, either in western society 
or Canada. I think the assumption is almost automatical
ly made that both sides in a labor d ispute are stupid and 
don't k now any better. I think that any hon. member who 
views it from that point. and applies words such as 
"right" or "wrong" to a work stoppage or tabor strife,  
would be naive. 

Indeed the Member for S p i rit River-Fairview who pre
tends - at least he says publicly - to be the champion of 
the working man. is not in the House. I've looked 
forward with some anticipation - not enthusiasm. but 
anticipation - to hearing from the Member for Spirit 
River-Fairview. who time and time again espouses on 
behalf o f  organized labor in this province. Certainly not 
an event goes by on the organized labor scene where he 
doesn't appear to be in  attendance. So from that point of  
view. I 'm disappointed . I would hate to think that the 
debate on M otion 20 1 wil l  end up lopsided. 

Mr. Speaker. at the outset. I'm not prepared to endorse 
the motion for several reasons. Strikes and lockouts at 
t he very best are not very n ice terms but. as the Member 
for Calgary Currie obviously is aware, that's reality. 
That's how citizens today refer to it. Also, I 'm very 
impressed with the arguments used by the Member for 
Calgary Currie. The only hitch is that 1 don't think 
they're necessarily applicable north of the 49th parallel. I 
don't k now that they're applicable in North America. 

He very accurately points out that in 1 980. the latest 
year for which stats. are available, half a million man
years were lost due to either strikes or lockouts. In 
Canada, I think British Columbia holds the record for 
work stoppages. Alberta's really not very far behind. I 
don't t h i n k  there is any question that the price tag of 
work stoppages is very heavy. 

It might not be a bad idea to look at an example. There 
was a settlement not very long ago at Stelco, the Steel 
Company of Canada. It might help to put into perspec
tive j ust who is the winner in a work stoppage. In this 
case, a group at Stelco went on strike for 1 22 days. The 
demand o f  the organized labor side was either h i gh or 
low, i t  depends o n  your point of view. But after 1 22 days. 
they settled for an increase of 10 cents an hour. 

I think what that represents is important. If you took 
the average, it cost each worker $7,900 in lost wages as a 
result of 1 22 days of work stoppage. N ow is that a great 
or a s mall amount? It might be better to express it in 
terms of how long it would take, with the settlement, to 
regain what was lost. The settlement was in 1 982. It 
would take 1 ,980 weeks to recover what was lost during 
that work stoppage. That's about 38 years. Some people 
may say that on a matter of principle that's fine. because 
for solidarity and sticking with my brother and sister. 3 8  
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years is not a bad price to pay. Maybe they're right. I 
don't want to make that j udgment. But to put it another 
way: if  I bought a lottery ticket that cost $8,000 cash on 
rne barrel head today, won the lottery, and the prize was 
$4 a week until the year 20 1 9, people would think I was 
not only naive but indeed pretty stupid.  Yet it's exactly 
the same thing. As a result of a work stoppage for 1 22 
days at Stelco, the loss was $7,900, which would take 38 
years to regain with the settlement. Now who won on 
that? Well ,  I don't know who won.  

I know who lost ,  and that's the people who have to buy 
the product that comes out o f  Stelco. One way or t he 
other in this great nation of ours. you can be sure - just 
as sure as this Legislature is going to be here for another 
75 years - that Stelco will  not be allowed to go down the 
tube. I think the taxpayer and the consumer paid the 
price. One other person paid the price, and that is M r. 
Cec Taylor, the union leader, who got his full wages 
during all the time of that work stoppage. and may or 
may not have received an increase. 

Mr. Speaker, I t hi n k  we first have to u nderstand the 
very heavy price tag involved with work stoppages. 
strikes, or lockouts. It's not always that simple to say t he 
employer or the e mployee was the winner or the loser. 
Safeway now sells about 65 per cent of all the groceries in 
Alberta. Surely the uppermost question i n  their mind 
when they're negotiating is: can I extract from the 
consumer,who comes through my door, enough from a 
head of lettuce to pay the demands of the worker? If we 
keep up the way we're going. we're going to have one 
massive store or store chain in this province. 

[Mr. Appleby i n  the Chair] 

I submit to you that there seem to be all  k inds of rights 
for the employer and the employee but, frankly,  I don't 
see very many rights out there i n  terms of the consumer, 
his rights o r  advocacy. We have i n  this province, virtually 
by statute, a law that says you're not allowed to sell mi lk  
under this price. We have another law that  says you're 
not allowed to sel l  booze over this price. No matter how 
much milk you want to produce, forget it; the law wil l  
prohibit you from sel l ing below a price. That's why you 
go to H igh Prairie and pay a buck for a glass of milk  and 
90 cents for a bottle of beer. Who's the winner there? Not 
the consumer. There's a term that goes around regarding 
udders on cows . . .  Well, I won't say it because, invariab
ly, the Member for Three H ills. as my whip, would send 
me a note to straighten me out, and probably assign me 
to the ag. caucus committee. 

I think the Member for Calgary Currie made some 
excellent suggestions i n  terms of resolving the problem. 
Unfortunately he used the term "war". I can't believe the 
term war ever applies i n  the case of a dispute. As the 
Member for Calgary M c Knight mentioned, maybe it did 
i n  the 1 880s with regard to pinkerton - you know, the 
muscle, that sort o f  thing, when the u nion movement was 
growing i n  America. 

The Member for Calgary Currie made some sugges
tions, and maybe they're good; i .e.  Japan, perhaps one o f  
t h e  most productive nations i n  t h e  world. W h e n  they go 
on strike or withdraw their services, they don't stop. They 
simply wear a red armband, something l i ke North Ameri
cans wear when they go to a funeral, except it's a black 
one, and that's an indication. But they don't stop work. 

Why don't they stop work? I think one has to recognize 
a couple of things. One is the pride they have i n  the 
nation. the very fact that they hold group sessions i n  their 

p l ants; i n  many cases they have a national song in regard 
to their corporation. But I think that's a different culture, 
not just because the majority practise S hintoism. I don't 
th ink it's necessarily religion, but I do think it's part of 
t hat. 

We s houldn't be naive either. As the minister of 
econo mic affai rs has pointed out more than once, Van
couver i s  350 miles closer to Tokyo than to Halifax. So in 
many ways, I suppose, looking to the future and our 
economic i ntentions. what goes on in J apan is probably 
very i mportant. As the Member fo r Calgary Currie has 
pointed out. maybe we should understand the d i fferences 
in the system in Japan. 

There's a nother thing we should remember. though. If 
you l ive i n  Calgary or Edmonton where. at one time. you 
got sunshine in your apartment -- I think that's disap
pearing now, even when the sun shines. J apan i s  d i fferent 
in t hat way, because you cannot build a Sears or a 
Hudson's Bay or an Eaton's where you want. The tradi
tion of J a pan is that when you retire, you open up a little 
corner grocery store. Where you can put up a department 
store is not based on the density of people but on the 
principles of people who are retiring a nd want to open 
corner grocery stores. It's not like Edmonton or Calgary. 
where the first question we ask is: what's the assessment 
going to be, and how many bucks can we get? So in 
fairness, I t h i n k  you have to understand the system with 
the culture of Japan instead of j ust looking at labor 
strikes. 

Europe was mentioned . The Member for Edmonton 
Glengarry and the Member for Calgary Currie talked 
about eo-determination: if you get people o n  the boards 
o f  directors. As a matter of fact. the Member for 
Edmonton Glengarry endorsed the comments by the 
Member for Calgary Currie on profit sharing as being a 
good system. The Member for Edmonton Glengarry 
shakes his head. He didn't mention that. Maybe it's 
because he's never experienced profit. 

An assumption is sometimes made that because you're 
a p olitician, you know all the answers. But I can assure 
you that I have enough faith i n  the businessmen of this 
province that if  they thought sharing profits with their 
employees would increase their profits, they would have 
profit sharing. As I said in my opening comments, the 
assumption is made that both sides in a labor dispute are 
s tupid. Quite often that assumption is made by p o liti
cians; not necessarily those who have payrolls to meet. 
but quite often by those who have never had the ex
perience o f  meeting a payrol l .  

I've grown to respect the Member for Edmonton 
Belmont over these past three years, not only because he's 
very knowledgeable. but indeed his vocation would cer
tain l y  have been in counselling people on one side of the 
equation. In addition, he has also had great experience 
and continue s  to be a board chairman of a hospital with 
about I 00 employees. I t  also gives him a n  idea of the 
other side. Maybe members should talk to the M ember 
for Edmonton Belmont. He's never had a strike where he 
comes from. So that might tell you something about 
labo r  I management. He might be well qualified in areas 
other t han the labor side: he may also k now something 
about management. 

Mr. Speaker, I was very interested i n  the comments by 
the Member for Edson, because if  one looks at the 
Edson, H inton, Jasper, Grande Cache area. one finds a 
very h i ghly intensified labor area. For example. Cardinal 
mines, as most members are famil iar with. had been out 
on strike for some time. I t  would be interesting to see a 
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comparison with regard to Cardinal and the one I just 
quoted at Stelco. because 1 22 days is a very similar time. 
The difference would be that we talk about Stelco at 
$ 1 1 . 7 5  an hour: you'd probably talk about $ 1 4  or $ 1 5  an 
hour. So it would be magnified. The Member for Edson 
made some very interest ing comments about the lack of 
understand i ng on both sides when you get into that Jabor 
strife. 

Both the Member for Calgary McKnight and the 
Member for Calgary North Hill sent out questionnaires. 
That shows that the Members' Services Committee of this 
Legislature is working. because we provide that commun
ication allowance . They both sent out over 1 0 ,000 ques
tionnaires. I t's interesting to look at the public percep
tion. because they mail them to all people. not just politi
cal supporters. 

In the case of the Member for Calgary North Hill, it 
came back decidedly in favor of the fact that there should 
not be any strikes. lt would be interest ing to look at the 
authors of those responses to find out their vocations. 
because I don't think it's a simple matter to say there 
should or should not be. Common sense tells us that with 
labor strikes nobody wins in the short term. But over the 
long term, certainly over the past hundred years, I suggest 
to vou that we've come from a time when children were 
wo�king in the factories, in the sweatshops, to today, 
when you don't see it. That didn't come about as a result 
of compassion. Remember, in those days politicians 
d idn't get paid. So you know what class they came from. 
Very clearly. they were vested interest people, not the 
dedicated, non-vested interest people we have in this 
Assembly today. So there's been quite a d ifference. 

M r. Speaker, there is a publication I have found very 
interesting. All members receive it. It's called The Guide, 
and it's published by the Christian Labour Association of 
Canada. They are represented in all provinces. Three 
weeks ago, Local I 05 had 300 members out to a banquet 
in the constituency I represent, Lethbridge West. They're 
right across the nation. What are they doing? I think they 
recognize reality. In the document, at least half a dozen 
settlements are mentioned. Workers take a 10 per cent 
reduction to keep their jobs in a sawmill i n  B.C. What's 
the alternative to that? The alternative is to shut the 
sawmill. That's one side of the union movement. What's 
the other side? Dennis McDermott, president of the CLC, 
is on the other side. He said, under no circumstances will 
we even consider lowering our demands, never mind a 
decrease to keep our jobs. So even within the union 
movement, obviously there is d ifficulty. 

Let me close on this note, Mr. Speaker, because I know 
other members are very keen t o  speak on this. As was 
mentioned, particularly by the Member for Edmonton 
Mill Woods, along with the members for Drayton Valley 
and Three H ills, so much of it is a question of attitude. I f  
you Jack a n  attitudinal understanding, h o w  can y o u  pos
sibly be put in a position to make a decision? Indeed, 
should you make the decision? I think that if we are true 
to our role as legislators in the Assembly and want to 
enact laws - and I assume that if we pass this, we put 
enough pressure on the Minister of Labour and the 
government to pursue a study that we may not be ready 
for, certainly without the contribution of those affected, 
i .e.  business and labor - we should think very clearly 
about the comments of those three members: is it really a 
question of attitude? 

So what is the answer? I don't profess to know. I 
simply say that before we act in any degree of haste that 
will nroduce anv law that affects one side or the other, we 

as legislators had better reconsider that we're here as 
representatives of consumers in this province, not one 
side and not the other. 

M R .  B R A D L E Y :  Mr. Speaker, I appreciate the oppor
tunity to participate in the debate on Motion 20 I ,  and I 
would like to congratulate the member for int roducing it. 
It seems to be particularly timely, as other members have 
mentioned, given the recent Jabor negotiations which 
have taken place in the province. I thought it might be 
useful to read into the record once more the motion 
which had been proposed by the hon. Member for Cal
gary Currie. 

Be i t  resolved that, the Assembly urge the Govern

ment to consider establishing a committee or com

mission consisting of labor. business and go,ern ment 

leaders to investigate alternatives to strikes and loc

k outs. This body would consider labor courts. eo

determination models.  final  offer arbitrat ion,  or any 

other means by which strikes and lockouts might 

become an obsolete way of resolving d i fferences. 

I believe this is a very timely motion for the Legislature to 
be discussing and debating, and I again congratulate the 
member for introducing it. 

Given the importance and timeliness of this resolution, 
I'm a little surpised that we haven't yet heard from the 
hon. members of the opposition. Yesterday they gave us 
copious advice with regard to a particular dispute. But 
this motion has been before us last Tuesday and again 
today, and we have yet to have the opportunity to receive 
the benefit of the wisdom of the members opposite. I 
know that a number of them, particularly, could provide 
us with a great deal of advice with regard to this very 
important issue. I believe the question of how we resolve 
disputes in this province is of importance to Albertans 
and is a kitchen-table and coffee-shop topic around 
Alberta. 

D R. B UCK: Tell us about the pollution in Pincher Creek. 

M R. B RADLEY: I know the hon. Member for Clover 
Bar is going to participate in this debate at some time, I 
would hope, but perhaps in a few minutes. 

D R. B UCK: You're right, on .1he pollution in Pincher 
Creek. 

M R. B RADLEY: The hon. member has had ample 
opportunity to discuss that question too, if he wished. He 
can bring forward a motion on it if he wishes, but we're 
waiting for all of you. We'd like to hear from you on this 
issue, since you've been trying to interrupt my comments. 

Anyhow, I'd like to get back to the question before us. 
I represent a constituency which I think has probably had 
some of the most interesting labor history in the province 
of Alberta. We've had some very significant strikes in the 
constituency of Pincher Creek-Crowsnest, particularly in 
the coal fields in the Crowsnest Pass. One could really say 
that some of the labor movement in the mineworkers' 
organization, the United Mine Workers, had its start in 
the coal fields in the Crowsnest Pass. There was a very 
long strike in 1 932, which affected most of the coal mines 
in the Crowsnest Pass. It  lasted some nine months, and 
resulted in a great deal of bitterness in the community at 
that time. Some excellent articles have been written about 
that strike: the A lberta Historical Review - there have 
been comments; and it's been alluded to in the book by 
Warren Caragata, A lberta Labor: A Herifat;;e Umold. 
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In  terms of m y  o w n  u n dersta n d i n g  o f  what took place. 
and havmg l ived in the  c o m munity .  that  str ike d i d  result  
i n  a great deal  of b i tterness. Over t i me .  I have attempted 
to find out what some o f  the issues were and what i n  fact 
took p lace. The bitterness h as been so great that  few 
people in t h at co m mu nity today wi l l  even d iscuss t hat  
per iod in  any depth o r  deta i l .  They j ust want to forget 
what was a very bi t ter  d ispute.  I t h i n k  t hey feel that  w hat 
took p lace a t  that period o f  t i me i s  p robably better 
forgotten t h a n  attem p t i ng t o  re k i nd l e  some o f  the memo
ries of that ve ry d i fficult  period . 

Not o n l y  from t he viewpoint of that  s tr ike  and devel
o pment o f  the coal m i ne rs' u n i o n s .  we've h ad some other 
exam ples o f  labor 5tr ife i n  t he past which perhap;, other 
parts of the country haven't  had.  We. i n  fact .  had the first 
student str ike.  I bel ie' e i t was the first time students 
walked out of a school  system i n  t h is  province.  maybe 
even Canada.  As I was saying.  t he Pass has had a very 
interest ing labor h is t o rv .  

I 'd now l i k e  to get t o  the substance o f  the m o t i o n  t h e  
hon .  M em be r  f o r  Calga ry Cu rrie h as b ro u g h t  before us.  
Basica l l y  it  i s  a wish to form a commission o r  committee 
t o  study a l ternat ives to work stop pages: how we can 
come u p  with app roaches wh ich can resolve d isputes 
between two part ies without having a work stoppage'1 I 
t h i n k  it's commendable that  t h e  h o n .  m e mber has 
brought t h is forward . 

Work stoppages have a n  effect on o u r  national  econo
m y  and our local  economy, depe nd i n g  o n  the sector 
which is  struck.  We have t h e  q uest ion a ls o  t o  be raised i f  
a committee i s  to b e  formed t o  deal w i t h  p u b l ic-sector 
bargain ing versus barga i n i n g  i n  the private sector .  When 
we look at p u b l ic- and p rivate-sector  barga i n ing. we a lso 
have to consider whether  t here is  perhaps an ove rlap in 
terms o f  the p u b l ic i nterest .  

If we h a ve a nat ional  a ir  l ine st r ike .  that  certa in ly  
affects our  economy and the l ives of our  c i t izens .  We 
h a ve a sector withi n  the a i r  passenge r  system.  The a ir  
traffic control lers go o n  str ike  a nd can tie u p  a n  ent i re 
system: s imi lar ly  wi th  the rai lroads. not  o n ly from a 
passenger p o i n t  of view. but in terms of gett ing o u r  goods 
to market. We've had some examples of nat ional  railway 
strikes in  this country:  not in recent history. They haven't 
lasted that long before the Par l iament o f  the country has 
h ad t o  act in  the nat ional  i n terest .  A s toppage i n  our 
rai l road system can cause severe d amage t o  our economy.  
and I th ink we've witnessed that .  S i mi lar ly  o u r  farmers. 
a l though not d i rectly involved. have had to experience 
the effects o f  any work stoppage in our grain handl ing 
system. o r  at o u r  harbors .  et cetera. They a re a n  i n d i rect 
party to t hese d i s p u tes and i n  some cases t he y  have to 
bear t he burden o f  the effects of t he work stop page more 
than those d irect l y  affected. because we can i n  fact lose 
contracts internat i o n a l lv.  

I t h i n k  some of o u r. trading partners i n  other parts  of 
t h e  world are serious ly  q uesti o n i n g  the way Canada i s  
h a n d l i n g  i t s  d i s p u t e s .  I n  t e r m s  of c o a l  or gra i n ,  we've had 
ships havin g  to be p i led up i n  our harbors o n  the  east and 
west coasts, waiting for p rod ucts, and I t h i n k  our i n terna
tional tradi n g  partn e rs are frustrated wi t h  the way we 
resolve t hese d isputes.  Some of the  d i s putes seri�usly 
affect our  n at ional  eco n o my. 

The other q uest ion we ·have is t h at i n  any o f  t hese 
sectors. publ ic or p rivate, there is a certain i nterdepen
dence of society wit h  regard t o  the  complex nature o f  o u r  
economies a n d  o f  societY todav. As I sa id,  a s t r i k e  i n  o ne 
sector can a ffect a n�mber.  of parts of societv and 
cconomv Peor> le  a rc 'ni n 1 1 s h• < J J w st i n n i n P  t hP r-l l rrP n t  

mechanisms \\ c have in place t o  resolve o u r  lahor 
ma nagement  d isputes.  They are  a lso co ncerned a hout  the 
etlect o f  s t r i k es a n d  the l oss of productivity i n  our gross 
nat ional  p roduct .  It has heen said that i n  t he most cu rrent 
year. we h ave experienced a l most 9 m i l l t o n man-d a ys' or  
person -d ays' l oss o f  lahor i n  our countr:- . I n  A l he rta 
a lone.  500.000 man-d a vs have been Jo't due to \\ ork 
stoppage' a nd str ikes .  Th1s  is  \ c ry ;, i g n i f1ca n t  d we a re 
going to go forward and h a 1 e  a s t rong econ o m 1 . If we 
look and c o m pa re o u r  posi t iOn to date \\ i th  regard to 
d a ys l ost 1 ersm t h ose i nternat i on a l !\ . 1\ C prohahl\  h a 1 e 
one o f  t h e  worst records_ or com pa ra h l \ 11 o r;,t record s .  1n  
t h e  e n t i re worl d .  

T h e  o t he r  e ffect w i t h  rega rd t u  le"' o l  p rod uct J \ I t \ .  i s  
t h at t h e  p roducts our l a hnr<, p roduce a re n'ing a n d .  
again .  w e  a re c a m i n g  o u �se l\ es s J g n i l 1cant  r ro h le m :,  m 
terms o! ex p o rt of o u r  commodit ie, .  A n u m hc r  of o u r  
commodit ies a rc no longer c o m p a r;J t l \ c l \  pr iced t n  t he 
world market place. due to the n a t u re ol t h e  set t le m e n t s  
that h a w  taken p lace. I n  l act a n u m her nl  p e o p l e  are 
sayi n g  t h e y  hel ieve we are pricmg ou ro,elws out o!  t he 
world market  place w i t h  regard to the sett lements 1\ h ich 
h a ve t a k e n  place in our pri vate sector .  

W h at a re some o f  t h e  approaches that  ca n he taken to 
sett le  d i s putes  wit h o u t  having a work stoppage'' A n u m
ber of mem bers have c o m men ted on the ' ar ious  methods 
which might  he used . Our hon.  M i n ister of La bour has 
a lso brought forward i n  his rem a r h  today a n u m he r  o f  
viewp o i n t s  and food for t h o u ght for  w. to consider.  W e  
can l o o k  at the  various method s that  a re t he re .  1 \ e  been 
t h i n k i n g  t h a t  perhaps we > h o u ld he na rrowi n g  the areas 
in which we would  a l low or pe rmit  \\ ork s toppages to 
occu r. Perhaps there s h o u l d  he some basic a reas o r  issue-; 
in which \\ C permit  the right to s t r i k e to occu r .  Perh aps 
that relates d i rectly t o  wages and hc n e fi t  1'-'-Ue,, monet ary 
issues. Perhaps we s h o u ld j tbt  l i m i t  the right to s t r i k e  to 
t hose areas. 

When I look i n  the a rea o f  \\ n r k 1 ng cnndi twns and a 
n u mber o f  other,  say. non-wage 1ssues take t h e  work
i n g  cond i t i o n s  issue.  I go hack to the Pass str ike i n  1 932.  
and ear l ier  s tr ikes. Tod ay we have i n  place a Workers' 
Hea l t h .  Safety and C o m pensation m i n istrv.  and we h a ve 
legislated in a n u m be r  of areas t he work ing cond it ions  
a nd what  can take p lace i n  t h e  \\ Ork place. To reso l ve 
s o me of t hese work i ng condit ion issues. \VC need in the 
work p l aces a team a pproach het ween management and 
labor,  rather than resort ing t o  work stoppages. If  we had 
a more p osit ive app roach amongst  the ma nager' mvolved 
in i n d ustry and had proper committees w o r k i ng, wit h  
i n vo l ve me n t  o f  t h e  workers on t hese comm ittees. I t h m k  
w e  c o u l d  get away from havi n g  w o r k  stoppages o n  t hose 
issues.  T hat's one o f  t he s u ggestions I h a 1 e  with regard to 
t h at matter.  

The h o n .  M em he r  for Le thbrid ge West ment io ned that 
t he re are few w i n ne rs i n  anv i n d u str ia l  work sto ppage . I 
t h i n k  he is co rrect. I n  the coal fie l d s  in my constituency. 
I 've seen some recen t  strikes that  haw gone o n  for some 
t i me .  When t hey were settled. the  set t le ment  m n o  way 
covered the a m o u nt of wages lost by the  ind ividual  
workers over the  p eriod of t ime they had been out  o n  the  
picket l ine .  

We a lso h a ve other l osses w h ich a re associated w i t h  the  
work s t o ppage.  For that  period the  e m p loyee l oses h is 
i ncome. w h i c h  ca n be significant i n  terms of pavme n ts h e  
h as �- h ouse payments.  et  cete ra. T h e  e m ployer i s  faced 
with a loss of p rod u ct i o n .  
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the members 

R. S P EA K E R: gone past the time for the 
However. the hon .  Member for 

that he wished ask 
agrees. 

another short short answer. 

HON MEMBERS: 

report to the 

Oil Sands Production 
(cnn!inued) 

I' l l  review that matter and 

O R D E R S  O F  T H E  DAY 

M R .  HORSMAN: 
returns 1 20 and 
Order 

I move that motions for 
retain thei r  nlace on the 

O T H E R  T H A N  
G O V E R N M E N T  MOTIONS 

20 1 .  Moved by M r .  D. Anderson: 

Be it that the Assembly urge the government to 

consider establishing a committee o r  commission consist

ing of labor, business, and government leaders to investi

gate alternatives to strikes and lockouts. This body would 

consider labor courts, eo-determination models. final 

offer arbitration. or any other means by which strikes and 

lockouts might become an obsolete way of resolving 

d i fferences. 

March 1 1 : Mr. 

MR. H l EBERT: Mr. i n  l i ght of the absence of 
my colleague the Member for Pincher Creek-Crowsnest, 

of the fact that we had debate on this particu
two afternoons last week, I would like to 

a djourn debate. 

ty1 R .  S P EA KER: Does the Assembly 

HON. M E MBERS: 

M R .  SPEA KER: It is so ordered. 

202. 

D 

by Mrs. Emhu n :  

B e  1 t  reso l\ed that 
through the Depart ment 

M ;<.:'> . !:. LJ t<. Y ·  r . 
i ntroduce Motion 202 this afte rnoo n .  

t o  I 

been k nown 
per d ri\ cr.  That 

many a re as of 
houses, you now see up to 
indicates the affluence of Albertans 

. When outside 
that 

Another reason for i nterest in this motion is that 
when I i ntroduced my motion in this . on 
the occupational health and foundat ion. ! d id some 
research into one of the related to 

. which is d river tra i n i ng a nd 
offered bv comoa n ies for the i r  
son this 
m n u rsmg, it ;s a 
pain and suffered victims of motor 
car accidents. Oftentimes been 
around about the value of people who cause accidents. 
they cou ld just tour some of our wards a nd 
the i nj u r ies that result from the accidents. 

the statistics in Alberta at least a re indeed 
alarmin g, i nd icating that Alberta has one of the worst 
col l ision records i n  Canad a. Interestingly enough. a re
cent survey revealed that Alberta ns tend to blame factor� 
other than themselves for traffic coll ision>. 
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l f  

H A :\ S A R D  \1arch 

lochoub m1ght hccome a n  orhoktc \\il\ of 
d i fference,. 

d ebate M arch M r. H 

M R. 
20 L I m ust 

)Clieve m trod uced m the 
Currie. l ' ve n oted 

m the list of  

order to the peace 
the a rmy o u t .  If anyone were to 

a system outside the market 
and demand. M ot h e r  Nature. act  of 

and be able  t o  do that t h rough a 
ommittee o r  counciL wrong.  W e  m ust 
>Ur economy on h a rd a n d  t he a b i l i tv t o  w i n  some 
nd lose some. 

v1 R .  S P E A K E R: We've exceeded t h e  a l l o ted t i m e .  l c a n  
>ut t h e  with u n a n i m ous c o n s e n t ,  o t h e rw i se i t  
vould have t o  wai t  u n ti l  t h e  next time t h i s  t o p ic comes 

for debate. Does the Asse m b l v  agree that the 

Motion o n  the amendment  

RDY·  Mr.  move the 
ebate . 

.1 R .  S P E A K E R: n o t  necessary The d e bate's 
because we've gone past t h e  t i m e .  

.1 R. P U R DY: ls that  t h e  h o n .  M ember for  
sat d own" 

li R .  S P E A K E R: 
bout the amend ment.  

I! R. P U R D Y: Then w h o  
e made the m o t i o n °  

.1 R .  S P E A K E R: The 

that .  b u t  he was 

the debate o n  

Orders. 

M OTI O N S  O T H E R  T H A N  
G OV E R N M E N T  M OT I O N S  

) 1 .  Moved b y  M r .  D. Anderson: 

Be it resolved that the Assembly urge the government t o  
consider establishing a committee o r  commissiOn consist
ing of labor, business. and government leaders to investi
gate alternatives t o  strikes and lockouts. This body would 

consider lahor courts, eo-determinat ion models.  final 
offer arbitration, or any other means by which strikes and 

in t h e  d e b ate .  

we're g o i n g  t o  c o n t inue t o  
l a bo r  r e l a t i o n s  i n  t h e  fut ure. 

In ove r the 
seems to be evident,  M r. condit ions 

Someti mes i t's a smoke 
for greater  economic benefit:. 

in the few strik e:.. 

t h e  t"s wtt h  regard t o  
[underl ine s] t h e  m istru s t  t h a t  see m s  t o  b e  

We h a v e  t o  l o o k  f o r  d i fferen t  t o  
t h ese d i fferences. W i t h  regard , on 

basis .  we h a ve 
to inst i tut ions and d i fferent 

variances with regard 
We h ave d is-

b e tween rural  and urban s it uations.  a n d  
often negot i a ted c o n tracts t e n d  t o  be on a 
b asis and red uee to a common denominator .  
Consequently  both p a rt ies are n o t  ven happy with 
s i tuat i o n .  

For w e  can recall  t h e  
s t r i k e  a of years ago.  The i r  
d i fferen t  fro m  w h a t  w e  m i g h t  find i n  m a n y  of o u r  
school s i t u a t i o n s ,  yet  t h is p artic u l a r  s t r i k e  add ressed 
to many condit ions .  These  working cond i t i o ns 
are n o w  a p pl ied  to a l l  s i tuat ions or 
the province .  s o  c a n  see t h e  
i n i t i ated at t h e  level.  i t  h as 
ent i re p ro v i n ce.  

Rath e r  t h a n  d e a l  w i t h  solut ions , M r. 
t h i n k  t h e  m o t i o n  before us s u ggests we set up a commis
s i o n .  consist ing of labor. bus iness.  a nd go\ ernment lead
ers,  to look a t  solut ions a n d  o t h e r  a l ternatives. H o pefu l ly 
t h is commiss ion can e x a m i n e  p o s i t ive a l ternat ives. If we 

� 



t a ble. 
. which would 

table. We've also created a n  
a n o t h e r  i n  a more 

D 

altern a t i ves. 
_ comment 1s this .  

ever be necessary t o  haw a 
fa i lure of the system. 

of  t he 
par!  of one or other panv 
reason with econo m ic force. l t  IS 

w h e n  t hev get t he m selves into t h i �  -
for the part ies a n d .  

natu re of o u r  
So i t  is my v i e w  t hat w e  sho u l d  d o  

more t o  create a broader 
ty o f  the a lternat ive s  t o  strikes and lock outs .  

! t h i n k  t h e  resol ution is particularly valuable.  because 
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it seems that every generation must learn how to practise 
citizenship. I regard the exercise of determining what is 
fair, right, reasonable, and one's share in the economic 
aspect of our as part of the citizenship function. l 

this will assist the generation to learn alter-
to the mechanism and persuade 

them that they accept these alterna-
rather than to economic force which, i n  

i s  alwavs a proposition for those 
those who are affected bv it. 

S PEAKER: 
amendment? 

for the on the 

MEM BERS: 

on the amendment 

few remarks in 

the debate? 

o n  
I ' d  like 

resolut ion. 

agree that the 

concepts 
that have existed. 

I also thank the hon. Member for Edmonton Gold Bar, 
who the amendment.  I believe the amendmen t  
adds to this motion. I ndeed the mediation 

is one that should be looked at i n  ful l  as well. The 
to the last part of motion allov: us to 

i n  no uncertain terms. that 
to awav rights from individual or union that 

any 

reiterate remarks made in introduc
At that ooint .  ! indicated that I 

than create conflict between labor and management; and 
th ird, the changes should not interfere with b{;t add to the 

progress of business and government 
said that, if this motion is today 
historic in the Canadian of government. in that 
am not aware of in this nation 
has taken the to a resolution that calls 
upon labor and management to look at 
alternatives to that conflict difficulties. 
I ndeed, i f  we 

toward 
have had conflict before, and 
the future when the citizens of 
full  fru i ts of their labor and al l  

M R. KOWALS K I: 
about part 
afternoo n. At the outset, 
of members of the 
in the debate 

Plain,  
Albert. 

moved on. there 
traffic deaths and 
from 46 ! i n  1 97 1  
doubled from 
24,000 in  1 980. 

a look at  the most recent 
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