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THE USE, EFFECTIVENESS �ND SOCIAL IMPACT OF WAGE GARNISHMENT ON 
� CONSUMER DEBTORS: AN EMPIRICAL STUDY 

Introduction 

Background to Study 

The Institute of Law Research and Reform has been examining 

the remedy of wage garnishment as part of its project on exemptions 

from execution and wage garnishment. A working paper was issued 

in January, 1 9 7 8  which raised, among other topics, the issue of 

whether wage garnishment ought to be .abolished. Al:t.hough we 

received a number of useful comments in response to that working 

paper, there was a concern that we did not have an adequate 

understanding of the social issues involved in this area of 

creditors' remedies and that thi� could only be obtained through 

social science research. In addition, we were aware that issues 

of creditors' remedies and the protection of debtors are often 

discussed in tones of invective, with the protagonists on each 

side of the debate basing their opinions on intuitive and 

speculative assumptions. t Little research has·been undertaken 

in Canada to determine the validity of the assumptions. 

The study bui�ds on existing work in this area and the 

purpose- of this introduction is to describe existing literature and 

indicate the contributions made by earlier empirical studies. This 

will provide a background for setting out the objects and 

contributions of this study. 

1. Existing Studies of Debtors in Trouble 

Introduction 

This study does not attempt to trace in detail the social 

history of the problem or debtor over-commitment However, it is 

perceived by most writers to be a social cost of the large growth 

in consumer credit in North Am�rica since World War II. Debt 
over-commitment may lead to legal action being taken against 



1 4  

individual and concern began to be expressed about the fairness 

and effectiveness of credi·tors remedies as used against consumer 

debtors. 

An important article dealing with the problems of 

creditors remedies was published by Arthur Leff in 1 9 7 0 .  Its 

title, "Injury, Ignorance and Spite" surr.marized the argument of 
many critics of creditors' remedies. Thus Leff began his essay 

by stating that, "the present American collection mechanisms and 

institutions are grossly inefficient, engendering nuge amounts of 
unnecessary grief and loss for all participants". 

Other commentators stressed the structural unfairness 

leading up to the use of creditors' remedies against consumers. 

It was argued by some that much of consumer adjudication is 

arbitrary; that many money judgments are obtained by default; that 

these factors increase the unfairness of the original transaction. 

It was agreed that creditors' remedies as exercised against consumers 

represented the conclusion of an inequitable process. (Ison: 1 9 7 2, 19 7 9 ). 

In addition, various forms of social disruption began to 

be associated with the use· of creditors remedies against consumers, 

and many commentators argued that the existing legal remedies 

designed for commercial transactions of a previous era, were quite 

inappropriate to contemporary consliffier credit transactions (Caplovitz: 1 9 7 3; 

In particular, the remedy of wage garnishment as used 

against consumers began, during the 1 9 6 0 's, to receive close 

attention from commentators and a number of socially destructive 

ef�ects began to be associated with the remedy. I will briefly·· 

outline the issues that developed around the remedy since they 

form a basis for this study. 

Firstly, a connection was made between wage garnishment 

and employment problems. Involving the debtor' s employer in the 

collection process, it was argued, posed grave dangers for the 
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·debtor�s employment. The employer would have to administer the 

garnishment order, calculate an exemption, and pay money into 

court. This might be expensive for the employer and the doubts 

that might be raised in the employer' s mind as to the reliability 

of the employee who is garnisheed may cause him to discharge an 
employee. This was thought to be particularly true in small 

concerns which might find the administration of a garnishment 

order time-consuming and costly. In addition to job loss, it was 

argued that wage garnishment might well effect a debtor' s status 

at his job, perhaps preve.nting promotion. 

Second, certain studies made a connection between �age 

garnishment or creditors' remedies used against conslli�ers and 

bankruptcy, deterioration of health1 and marital dis cord. 

Third, the very fact that wage garnishment cuts into � 

person' s wages or salary upon which most people require 85 to 9 0 %  

to live on from month to month, then cutting ,into that percentage 

may well lead to problems. 

Fourth, it was argued that wage garnishment was used by 

certain ·types 
.
of higher risk, aggressive creditors, in particular 

finance comFa�ies, who calculated on using the remedy. They would 

know that a significantly high proportion of those whom they were 

lending to ':vould default and so they counted on using the 

remedies. These aggressive individual cre4itors had a further 

effect which might be referred to as the "domino" effect. They 

would individually make full use of all their remedies against 

their debtors. The problem was, _however, that usually a debtor 

had more than one creditor and this aggressive action by one 

creditor often had _the effect of simply forcing the debtor to 

collapse on his other obligations or perhaps go into further 

over-extension by borrowing more money from another creditor. 

Finally, and at a more general level, a connection was made 

by a number of commentators between over-commitment and inadequate 
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income. The argument was that those who are "poor" needed 

credit simply to exist. They required credit simply to live from 

month to month and to supplement their inadequate incomes. They 

were, therefore1 not using credit as a carefully planned means 

of adjusting a balance between present and future needs and 

present resources� The low income consumer, however, was committing 

future income which he did not have because he did not have the 

higher income expectations of the middle-income consumer. He was 
thus caught in a vicious circle of rising credit obligations 

without r.:i.sing income expect,ations. 

In addition, the argument continued, the poor are much more 

prone to credit problems because they have much less discretionary 

income to deal with emergencies or changes of circumstances that 

may occur, they usually will have few liquid assets and often may 

not be able to predict with any great certainty what their future 

income will be because they are dependent on highly unstable 

sources of incc::ne. 

In summ�ry, therefo�e, an argument began to develop that 

cr.ed1t contributed to be humiliation and despair of living at 

the-bottom of .our society. ·For all these reasons a number of 

commen�ators began to demand the abolition or restriction of 

these remedies in general and wage garnishment in particular. 

However, other commentators denied .these facts. They 

made the following arguments. First, it was argued that wage 
garnishment is a cheap and effective remedy and indeed the only 
effec.tive remedy in a society where .future inc_ome rather than 
assets is used as security for a loan. 

Second, it was argued that it is the only practical means 

of executing a judgment where there is a small loan or debt. 
� . 



Third, no injury wlll occur to the de btor, provided one 

retains the exemptions at a fairly highly level. 

Fourth, the argument is made that the abolition of 

restriction of wage garnishme nt may restrict the amounts of 

oredit-.--.available to marginal risks so that certain individuals 

will be pusned out of the credit market and may have to go to an 

illegal source to obtain money. The argument, the refore , is 

17 

that a restriction of remedies would· ie ad to denial of le gitimate 
) 

credit to poorer consumers and thar. the poor would be unable to 

buy the consume r goods they need. This argume nt has a long pedigree. 

In Scotland in 1870 when the re was debate on the arresbment of 

wages, which is similar to wage garnishme nt, a proposed restriction 

on the remedy was attacked in the Glasgow Herald on the basis 

that this restriction would e ntire ly destroy the credit of the 

working classes. 

Finally, it was stated that abolition-of wage garnishme nt 

was not an adequate solution because creditors would simply use 

other remedies, perhaps mo�e harshly and, if the y were denie d 

all their remedies, might resort to illegal means to recover 
.. "" - •M_. __ 

their debts. It was argued-that the cost of the colle ction 
+ 

process would.go up significantly if this cheap, e ffective re medy 

were abolished. 

These argume nts therefore stated that although the abolition 

of wage garnishment might appear laudable in_ the short-term, the 

real costs outwe ighed the immediate benefits of reform and one 

g�oup whom we intended to benefit, i. e.  the poorer consumer, would 

in fact be worse off. 

II. Existing Empirical Studies 

This section sets out the contributions made-by e xisting 
studies in the debate on wage garnishme nt and debtors in default. 



1. H. Jacob, Debtors in Court: The Consumption of 
Government Services (19 6 9 ) . 

This was a study in four Wisconsin cities (Madison, 

Kenosha, Racine and Green Bay) to analyze the consumption of 

18 

court services by creditors and debtors. 4 54 debtors were 

personally interviewed and creditors and employers were also sent 

written questionnaires. The sample ·of debtors was randomly drawn 

from court files and includ��d those who had gon� bankrupt as well 

as individuals who had had their wages. garnisheed. These two 

group� were. compared statistically with a control group of ordinary 

credit us ers. 

The study noted that the consumption patterns of debtors 

did not differ significantly from that of ordinary credit users 

but that the debtors had to rely more on credit to consume since 

they had less cash. Jacpb summarized his findings as follows: 

"Relatively few are poor as poverty is defined by 
· social welfare agencies. Our data shows that debt 

delinquenc� is related to being in moderate income 
groups, working in blue collar occupations, being 
the head of a young household with many children, 
and incurring considerable uninsured medical expenses. 
It is also associated with a greater dependence 
on cred�t purchasing, especially _for clothing .... 

In his study of creditors, Jacob found that certain 

creditors used wage garnishment much more frequenEly than others. 



These were finance companies, retailers and the purveyors of 
medical services. These three categories accounted for almost 

half of all the garnishments reported. He also noted the 

underrepresentation of small business concerns, although the 

total indebtedness due to such firms may be considerable. 

The study found that the three large users of wage 

garnishment were each organized in their own different ways to 
take advantage of garnishment actions� Thus wage garnishment 

) 
favoured creditors with certain organizational fe.ntures, for,. 

"to make effective use of garnishrnent, a creditor 
needs to have his credit operations well organized. 
He must keep informed of his debtor's place of 
employment and payday. A creditor needs to be 
able to divert manpower to initiate the court 
proceedings and to afford the initial court • • •  

Only these large creditors or those who employ 
outside specialists meet these relatively 
stringent requirements of the garnishment 
remedy. Small businessmen who do little of 
their business on a credit basis cannot afford 
the complicatiu.11S of the garnishment process. 
Businessmen and professionals who cannot 
alienate their customers-or do not wish to 
also hesitate to use wage garnishment because 
they are aware of the bitterness it engenders", 

and-he concluqes: 
• 

_"the demands channelled to the courts in garnishment 
cases thus are those of a limited but significant 
part of the business community. The businessmen 
involved become users of tbe court service only 
afte£ priv�te alternatives have fa�led and 
because no other collection procedures appear 
equally advantageous. They could not repossess 
the merchandise they had sold because conditional 
sales contracts were inappropriate; they did not 
require a security because mo·st customers could 
offer none. Moreover, the heavy users of wage 
garnishment were organized in such a way that 
social barriers to court usage could be overcome. 
Users of wage garnishment are often organizationally 
insulated from customer backlash • .  -They are given 
the information needed to use the courts and 
provided organizational.incentives to maximize 
collection • • •  Consequently a relatively small 
group generates the demand for court action. � 

19 
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The study also concluded in relation to the garnishment 

process that the law did not function as officially stated; that 

wage garnishment was used to force a negotiated settlement with 

a debtor and that this was the expected outcome by the creditor. 

The study did not analyse all possible consequences of 

wage garnishment on an individual debtor. It did, however, 

investigate eertain spec ific consequences: the effect garnishment 
might have on other debts; the effect-on the debtor's employment; 

the relationship between wag� garnishment and marit�l instability; 
and the relationship between wage garnishment and bankruptcy. 

T�e study noted that 7 %  of debtors reported job dismissal on 

account of wage garnishrnent, and that marital instability and 
wage garnishment were not associated with one another, since most 

divorces and separations took place well before wage garnishment 

or substantially after it. The study also found no significant 

relationship between bankruptcy and wage garnishment. 

Finally, the study indicated that 40% of creditors answering 

the questionnaire thought �hat they would have to alter their 

credit granting procedures if garnishment were not available. F uel 

dealers and se_rvice establishments were particul�rly likely t.o 
+ 

restrict credit because they were usually small operations with 

little organizational ability to develop alternative collection 

procedures. Neither were, howevef, heavy users of garnishment . 

In other cases, the businessmen would restrict credit by, they 
claimed, eliminating loans to poor risks, in?isting on larger 

down payments or requiring greater security. The study concluded 

that the availability of garnishment· appears therefore to 

result in more credit to poor risks and is especially important 

to creditors who are badly organized to use alternative collection 
procedures. 

2. D. Caplovitz, Consumers in Trouble, A Study of Debtors 
in Default 

This was a study based on interviews conducted in 1 9 6 7  with 

1 , 331 default debtors sampled from court records in New York, 



Chicago, Detroit and Philadelphia. The survey was limited to 
transactions for merchandise and personal loans, thereby 

excluding contracts for services. 
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The study investigated the characteristics of creditors 

and debtors involved in the dispute, the reason for default,· the 

effect of differing creditors' remedies, the role of the courts 

and the consequences of the debt problem on the debtor' s life. 

Caplovitz concluded that debtors in default when compared 

to the general population and ordinary credit users in the area 

are in the lower middle range·of income, are more prone to 

unemp�oyment and have lower occupational status. These factors 

were major contribu:tions to their default. In addition, the 

debtors were generally of poor education and younger than 

ordinary users of consumer credit. Caplovitz argued that these 

two factors contributed ·to default because "the poorly educated 

may have more difficulty budgeting their incomes and be more 
vulnerable to the pressures of unscrupulous salesmen", and young 

debtors are "generally in the early stages of the family life 
. 

cyqle, when consumer needs are greatest and income is relatively 

low". . The inexperienced younger person may also be vulnerable 

to the "pitches" of �nscrupulous salesmen. Caplovitz found that 

the primary reasons for the debtor defaulting we�e firstly loss�of income 

nd second�y voluntary overextensio�. He also found a significant 

number of cases where the creditor's fraud .or decept.ion resulted 

in the debtor stopping payments. 

He summarized in the following passage his findinss on the 

so�ial impact of debt problems. 
11Law suits against default debtors can result in 
job loss, undoubtedly in magnitudes greater than 
our debt data (19 %J, collected so soon after the 
debt problem, indicate. They can .undermine health 
in at least two ways: by producing the psycho-somatic 
symptoms often associated with anxiety and worry, and 
by forcing the debtor to so skimp on his budget that 
he neglects health needs. They can interfere with . 



the debtor' s marriage as debt problems become a 
�ource of contention between·spouses; and finally 
they force the debtor to lower his standard of 
living, a process that might well further undermine 
his health and marriage. " 
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He indicated severe deficiencies in the court procedure 

and service of process as it affected default debtors stating 

that "the courts have been corrupted into collection agencies 

for creditors through the device of default judgments which· enable 

creditors to use harsh collection practices without ever having 
to persuade judges of the merits of their cases". 

Certain types of creditors were more prone to using 

garnishment than others and these same creditors (direct sellers, 
low income retailers, finance companies) were the·ones who used 

high ·pressure tactics to sell their goods and resorted to strong 

measures to collect their debts. He indicates two classes of 

creditors: 

"One class consists of those who use high pressure 
tactics to sell their goods and resort to strong 
measures to collect. their debts. The other class 
consists of creditor plaintiffs who are more 
ethical in their business dealings and less prone 
to resQrt to harsh collection measures. Perhaps 
because they +are concerned with the good will of 
·their customers and/or do not view defaul·t debtors 
as a source of profit. The picture that emerges 
from these findings is that garnishment is more 
often relied on by the less ethical creditor 
plaintiffs. If �his analysis is correct, its 
implications are profounds It would seem that 
the law places a powerful collection weapon in the 
hands of those who least deserve it, those firms 
likely to engage in deceptio�. at the time of�the 
sale and undue harassment from the debtor, perhaps 
because he feels that he has been cheated, stops 
making payments. n 

Caplovitz concluded his study by·criticising existing 

legal doctrines and institutions in their application to consumer 

credit transactions. In particular, the doctrine of holder in due 

course, confession of judgment and cognovit notes, and repossession 
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and deficiency judgments, · came under attack. He argued that the 
law has failed to keep abreast of tne changes in consumer credit 

and that adapting doctrines from commercial law is quite 
inappropriate for consumer transactions. He proposed greater 

availability of legal services for consumers in trouble and 

suggested the creation of neighbourh0od arbitration systems for 
consumer disputes. 

It should be mentioned that Caplovitz did not interview 

creditors or employers invo�ved in the collection process and that 

his research has been criticised for this omission (see Canadian 
Journal of Sociology). 

3.  M. J. Trebilcock and A. Shulman, The Pathology of 
Credit Breakdown (19 76 )  22 McGill Law Journal 4 1 5  

This article synthesized a number of pieces of research. 

The central part of the research consisted of personal interviews 

with lOO debtors in Montreal who had had some form of enforcement 

action taken 2gainstthcrn... In addition, there .. was an analysis of 

5 0 0  closed court files randomly selected in which proceedings had 

been conunenceCI at least two years previously. In both surveys, 

corporations, partnerships or sole traders were eliminated from uoo 

list of debtors so that the crecutor-clebtor relationship examined was confined to one 

where �he creditor was either a business or private plaintiff and 

the debtor was a non-business debtor. The authors also conducted 

interviews with major categories of creditors. 

The study summarizes the characterics of a debtor who has 

had court proceedings taken against him. 

"He would be a male debtor, probably between6 25 and 4 5 ,  
mnrried, with three dependants, with an annual income 
in 1972 figures of between $5 , 000 to $6 , 000, with 
debts between $2, 000 and $3, 000, having a level of 
education of high school or less, an unskilled labourer 
vulnerable to abnormally high emplQyment 
and to a lesser extent marital breakdown." 

The major conclusion of Trebilcock' s analysis was that the 

reason for over-commitment was predominantly inadequate income 
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and that only policy responses addressing this issue were likely to 

have any effect. He did also indic�te a lack of budgetary discipline 

and planning on the part of debtors 
were able to give any useful quantitative measures of the effectiveness· 

of each of the various collection steps pursued, suggesting that at 

that time collection was still fairly inefficient. 

The study reported a job loss rate of 9 %  for debtors caused 

by Ylage garnishment. rt�·�lso indicated that garnishment appeared 

to be an effective form of pressure on a debtor since in 35 % of 
. . 

all garnishment cases, the debtor immediately settled the claim 

and the garnishment was lifted. Trebi lcock and ShuJ..man also. argued tti:hat the 

exemptions from wage garnishment should be significantly higher 
than public welfare benefits, otherwise it would not be worth working 

for the difference. 

4. Puckett, Wage Garnishment Practices in Ontario (197 8), 
28 University of Toronto Law Journal 9 5  

We became aware of this research after commencing our study. 
It is of particular interest because it concentrates on the wage 

ga�nishment process and uses a similar research design. The 

research-involved personal-interviews with 110 debtors wh�-had had 

their wages garnisheed, personal interviews with a random sample 

of creditors, and a mailed questionnaire to a group of employers. 

Reference will not be made here to the details of the 

conclusions of the research as extensive references are made 

throughout the text of our report. 

Puckett concluded: 

(1) wage garnishment ought not to be abolished, and a 

creditor ought.to have access to the wages of a 

debtor who wilfully or neglige�fly persists in 

not paying his obligations; 

(2} there ought to be greater protection for bank 

accounts into which wages are paid; 



( 3) prejudgment wag·e '3" arni shmen ts ought to be 

abolished; 
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(4) garnishiT�nt should only be permitted after a 

debtor has defaulted on a court ordered repayment 
scheme; 

(5) the 70% wage exemption is an inadequate sum for a 

debtor to live on; 

(6 ) the minimum exemption should be set by legislation 

but there should be discretion for a court to 

increase the exemption; 

(J) employers should be given greater compensation for 

processing garnishment� and there should be greater 

protection against dismissal; 

(8) there should be greater protection against 

abusive collection tactics, 

(9 ) there should he greater information on sources 
of help for the debtor in trounle. 

It is not clear that there is always a connection in this 

study between t�e data and .the conclusions. Howeve, r it provides 

a useful systematic comparison for our own study. 

+ 

�. Scottish Research on Diligence tThis tenn includes execution and wage 
garnishment.) 

This was again a study which we became aware of while our 

research was in progress. The research is split into eight 

�ategories; reviews of creditors' policies; · survey of court 

business; survey of the use of diligence; surveys of employers; 

survey of persons who have court ac:tion· taken against them; 

individual interviews "tvi th debtors who have h?td diligence agains:t; 

them; reports of warrant sales executed in 19 77; and the role of 

belping organizations in debt and diligence problems. This research· 

Hill provide a useful comparative yardstick for our own research� 

There are also a number of studies which should be mentioned 
Nhich relate to particular areas of debt recovery . These will be 
�rouped under national headings. 
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1. Canada 

There have been a number of published and unpublished 

studies of particular areas of debt recovery in Canada. In 19 67 

the Canadian Welfare Council carried out a survey in Hamilton 

of consumer credit and the lower income family. Sir George 

Williams (now Concordia) University Sociology Department carried 
out a study of accounts buying and bailiff practices in low 

income neighbourhood of Montreal (.19 72) . Professor Dunlop of the 

Faculty of Law, University of Alberti, has collecte� statistics 

on the enforcement of judgments in British Columbia as well as 

directing a pilot study on the parties and practices of wage 

garnishment in the provincial courts of B. C . , Small Claims 
Division. Neither of these-stq.clies have been published .. The 

Alberta Debtors' Assistance Board had carried out research on 

certain files of debtors under Part 10 of the Bankruptcy Act. 

Again this study is unpublished but is referred to in Trebilcock's 

study� There is also a published study of the operation of 

Part 10 of the Bankruptcy Act in British ColumLia published by 

G. Gallins in 19 71 6 U. B. C. Law Review 419 . The research group in 

jurimetrics at the F aculty ·Of Law, University of Montreal, studied 

the socio-economic profile_of those individuals who used_ th� 

special bankruptcy pfovisions for small debtors and also the 

Lacombe·Law which permits certain debtors to consolidate their 
debts and to pay them over a long period. The study is entitled, 

Vivre ou Exister. 

2. United States 

In addition to the studies already mentioned, there have .. � 

been a number of other empirical studies of wage garnishment. 

Brunn conducted a study of court files on wage garnishment in 

California (Wage Garnishm�nt in California: A Study and 

Recommendations, 5 3  Calif. L. Rev. 1214 {1965j). 

> • 

Grosse and Lean conducted an empirical study .of wage 

garnishment in the State of Washington . They studied 187 randomly 
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selected garnishment files taken fro� Seattle District Court 
and conducted telephone surveys of selected groups of collectors , 

employers and union representatives. Schuchtman and Jantzer 
conducted an economic study of the effects of federal minimurn 

exemptions from wage garnishment on non-business bankruptcy rates, 

77 Commercial Law Journal 360 (1972) � This study is often cited 

as indicating that there is a connection between harsh wage 
garnishment exemption statutes and bankruptcy. 

) 
The National Commission on Consumer F inance conducted an 

empirical study of the policies and procedures of credit granters 

in handl�ng delinquent accounts. They found that with respect 

to unsecured credit, garnishment and wage assignment were perceived 

by creditors as the two most essential remedies. Small retailers 

appeared to lean more towRrds garnishment than large retailers. 

In general, they found that creditors regarded reposses sion and 

garnishment as superior to all other substantive sanctions. 

Creditors interviewed perceived the principal reason for 

default on the part of debtors to be unemployment, followed by 

over-ext�nsion of credit r�lative to repayment capacity and 

illriess of the debtor. 
+ 

The Commission also conducted an econometric analysis of 

the hypothesis that where a. given.legal sanction is denied to 

creditors, rates of charge are likely to be higher and credit 

supplies are likely to be lower than would otherwise be the case 

(all_other things being equal) . The study concluded that this 

hypothesis is supported for legal prohibitions of garnishment, 

attorney' s fees, waiver of buyer de�ence, holder in due course, 

and to a lesser extent and in a qualified way, wage assignment. 
{See the National Commiss-ion on Consumer .F �nance, Technical 

Studies, Volume V, p. 153. ) 

3. United Kingdom 

In addition to the Scottish study on diligence, the Payne 

Committee referred to data collected under the Maintenance Orders 
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Act 1958 in discussing whether wage �arnishment ought to be 

introduced as a general creditor' s remedy. They concluded by 

noting that the analysis of the Maintenance Orders showed that the 

hopes of enforcing debts by means of attachment of earnings orders 

must not be exaggerated. They also noted that employers had 

complained about the present system of attachment of earnings 

because of the administrative difficulties in processing the 

orders and that for this reason small employers might tend to 

avoid the employment of men against whom such orders had been 
made. 

There is also an important study entitled "Making People 

Pay" by Paul Rock. This study involved interviews with creditors, 

debt collectors, solicitors, bailiffs and debtors who had been 

imprisoned for non-payment of debt. The importance of the work 
is that it attempts to fit debt collection into the theoretical 

perspective of the sociology of deviance. Reference will be made 

to this study throughout our study. It is of ... special relevance 

to the section entitled "the social reality of debt collection. " 

4. Australia 

The Aus.tralian Law Reform Conuni�sion in their recent report 

on Insolvency: the Regular Payment of Debts, include empirical 

research on non-business bankruptcy files in South Australia and 

N ew South Wales. 

III. Objectives of Present Research Study 

The objectives of this study are to analyze the use, 
effectiveness and social-impact of the wage garnishment process 
and to propose reforms on the basis of that research. Our purpose 
is to understand the place of wage garnishment in the collection 
process and in the granting of consumer credit. we-wanted to, 
assess the transaction costs involved for both creditor and 
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�ebtor and to analyze the extent to which third parti�s (employers, 

the state) subsidize, those costs . 

The study may also be viewed as an attempt to understand 
the social reality of the wage garnishment process, and the 

perceptions and constructions of that process by those involved 

in it. It investigates the dynamics of the structure of that 

process, the roles of those involved in that process, and their 

portrayal of it to themselves and outside world. It is concerned 
I 

with exposing the myths surrounding the process aP.d the reason 

for the construction of these myths. I·t is thus a contribution 

to the study of the function of myth in social action. "Myth" 

represents a means by which n1en make use of elements in their 

sociocultural experience to mediate the contradictions with 

which social life confronts them. 

In proposing reforms on the basis of our research (See 
Chapter VIII) , we have attempted to ass ess the:implications of alternative 

proposals by using both sociological and economic analysis. In assessing 
the implicq.tioris of differe.nt re.forms, we are sensible of the fact 

that it is difficult to view wage garnishment in isolation 

froni other creditors' remedies or indeed from tha granting of 
+ 

consumer credit. However, we also realize that the argument that 

small problems must be regarded as part of larger problems and 

that one ought not to pull at a strand of a web because one is not 

sure whether the web will hold without it, uoften conceals a latent 

Burkean conservativism and inertia. We are qlso aware of the fact 

that_we live in what Richard Titmus has called "the age of the great 

simplifiers", and that the issue of reform of creditors' remedies is 

not usual ly as simple as popularly �resented. 

We have attempted "therefore not t� �e overwhelmed by the 

supposed complexities of reform in this area; while noting where 

valid the warnings in existing'studies of the pitfalls of reform. 
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The study is comprised of five main parts. Two court file 

surveys; personal interviews with debtors; personal interviews with 

creditors and telephone interviews of employers. In addition, we 

interviewed lawyers who had substantial collection practices and 

talked with officials of the F amily Financial Gounselling Services 

of the Department of Consumer and Corporate Affairs of the 

Government of Alberta. The details of the samples are found in 

Appendix A. 

The next section docu�ents in summary foL� the arguments and 

hypotheses in favour of and against the retention of wag e garnishment. 

This section is inserted for easy refe� ence for the reader a s  he 

assimilates the data in the report. 

SUMMARY OF ARGUMENTS AND ASSUMPTIONS RE WAGE GARNISHMENT 

The arguments in favour of the retention of wage garnis mnent 

are as follows: . :  

1. Wage garnishment is . the only· practical mea ns of 

executing on a judgment where there is a small loan or debt. 

2 .• It is a cheap, e�fective remedy and has a number of 

advantages over the pther pr.incipal creditors' remedy, execution 
and sale of the debtors' goods. 

3. It is the only effective remedy in a society where 

future income rather than assets is used as a security for a loan. 

4. No inju� y will be occasio ned to the debtor provided 
the exemptions are high enough. 

5 .  If wage garnishment were abolished, other remedies might 

be� used more harshly. 
6. Wage garnishment is a nec�ssary protection for businessmen 

extending credit. This is part of the general argument that 

businessmen extend credit in reliance on the legal system permitting 

enforcement of money judgments. 

7. The restriction of the remedy would lead to higher 

interest rates to the extent that the restrictions increased bad 
debt write-offs. 
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8 .  The abolition . of wage garnishment may restrict the 
amounts of credit available to marginal risks so that certain 

individuals will be excluded from the credit market and may have 
to go to an illegal source to obtain money. 

9 .  Abolition of wage garnishment would treat unfai rly a 

person with a large salary and no assets. 

10 . A judgment creditor has a moral right to be paid his 
debts and the law should not therefore deny him this effective 

remedy which may be the only pract�cal means of recovering on a 
judgment. 

Finally, there is the "general deterrence" argument. This 

states that if wage garnishment were abolished then significantly 

more numb ers of people would not pay their debts. 

The arguments for the aboliti on of wage garnishment are as 
follows: 

1. Wage garnishment causes pr oblems � or the debtor' s 
, . .. .  

employment. It is argued that loss of employment is a maj or ef fe ct 

o f  wage garnis hment and that, . in addition to job loss, wage 

9arnishment might well affect the debtor' s status at · his job, 

P? rhap's preventing promoti on. 

2. Wage promotion may fo rce the overburdened debtor into 

bankruptcy. 

3. Wage garnishmen.t may cause marital instability, 

d eterioration in health and mental distress for a debtor . 

4. Wage garnishment favours the individual aggressive 

c reditor who uses the remedy at the expense of other creditors. 

Garnishroent therefore prevents. an _ _orderly payment � of debts to all 

creditors by favouring the creditor who is the first to get in with 

a garnishment order. 

5. For most indi viduals, the wage packet is the principal 

source of income to meet current expenses.  Even allo\ving creditor s 

a. . small slice of that amount, involves a hardship for th e debtor. 

6 .  Wage garnishment will encourage the low. income earner 

to accept welfare since the difference between the public welfare 

benefits and the allowable exemption from garnishment will be so 
small that it will not be worthwhile to work for the difference. 
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7 .  Wage garnishment is used primarily as a threat. The danger 
with this is that a debtor may be induced to enter into an onerou s 

repayment schedule or it may precipitate him to leave his job, 

go into bankruptcy, or take some similarly unwise action. 

8 .  Wage gar nishment is used most extensively by high risk 

l enders who count on using their remedies against the usually low 

income borrowers to whom they lend. 

9 . This group of borrowers are least able to protect 

th�mselves against the arbitrary qual it y of much consumer 

adjudication. They are also, the most likely group to lose their 
j obs as a consequence of wage garnishment and to suffer the 

upset and distress associated with the remedy. 

10 . Creditors • remedies are connected with proble ms of 
poverty. It is argued that those who are poor need credit simply 

to exist, to suppl ement their inadequate incomes. They theref ore 

do not use credit in the same way as the middle income consumer 

who uses i t  as a carefully planned means of adjusting a balance 

between present and future needs and pt. esent resources.. The low 
income consumer is committing future incorrte which h e  does not 

have because he does not h�ve the highe� income expectations of the 
middle income consumer. He is thus more liable to default on 
his . c redi t  obligations, to · lose his job as a conseq uenc e

-
o"f vvage 

+ 

garnis�ent, a�d to suffer the upset and distress associated with 

the remedy. 
11. T he judi cial systen of . creditors • remedies is not 

nece ssary to the vast majority of credit grantors who are able 

to c ollect their debts v1i thout· recourse to the law. The argument 

is therefore that the state subsidiz es a small number of creditors 
who could have avoided c ourt acti on • . . 

\ 

• 
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III. Summary of Main Themes 

There are a number of themes which are crucial to an 

understanding of consumer debt collection and the issues for 

reform. The first theme i s  that of the repeat player creditor. 

The majority of creditors are "repeat players, " that is, " a  unit 

which has had and anticipates repeated litigation, which has low 

stakes in the outcome of any one case, and which has the resources 

to pursue its long run interests. The effect of this type of 

or.ganisation on the formal and informal process of, debt collection 

is fundamental. Over two thi rds of creditors using the debt 

collecti on process are repeat players. The other themes are 

primarily of importance because they are examples of the effect 

of this fundamental distincti on on the process& These other 

t hemes are: the relationship between the formal and informal 

collection process; the importance of symbolism to the debt 

collection process; and the organisati on of the social reality 

of debt collection. 

1 .  Th� Repeat Player and the One Shotter in the. Gar!}ishment Game 

-Galanter outlines the advantages of the repeat player over 

the one shotter. �he se include: 

{1) the ability to structure the transaction in advance; 

(2) the ability to develop expertise and have ready acces s 

to specialists; 
(3) the opportunity to develop useful relationships with 

i nstitutional incumbents e .. g. court personnel; 

(4) economies of scale and iow start up costs for any c�se; 
(5 ) the RP must establish and maintain credibility as 

combatant; 

(6) the ability to play the odds . and play for rules as 

well as immediate gains. 

A repeat player is not only interested i n  the decision in 

an instant case, but also how the decision wil l affect future cases; 
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(7) the ability t� discern whic h rules are likely to have 

an impact in practice and which are. likely to remain symbolic 

commitments. They can trade off symboli c defeats for tangible 

gain. 

Since an impact in practice ("penetration") depends partly 

on the resources of the p arties (knowledge, attenti veness, expert 

services, money) , R. P. ' s are more likely to be able to invest 

the matching resources necessary to � ecure the penetration of 

rules favourable to them (Galanter: pp. 98-103). 

The one sha tter, on the other hand, compri se "those who have 

occasional re course to the courts,  are usually sma ller units than 

R. P. ' s, whose stakes in any given c ase may be ei ther high relative 

to total worth (injury victi m) or small and unmanageable (the 

c onsumer) . "  Their claims are often therefo re too large (relative 

to his size) or too small (relati ve to the cost of remedies) to be 

managed routinely and rationally . 

The rep eat player and �he one shatter are of course "ideal 

types" and not every rea1 world repeat p layer will enjoy all these 

advantages. ( �alanter cites the alcoholic derelict as one repeat 
- . 

player who enjoys few of the advantages tha t  may accrue to the R. P. ) 

One should therefore assume that these ideal types are at the 

opposite ends of a conti nuum. 

If we apply Galanter' s scheme to consumer collection and 

garnishment, the result is most illuminating both for an understanding 

of - the process and for assessing ·the prospects foL reform of that 

process. 

Repeat player creditors are able to structure the initial . 

trans action, be it loan or retail credit� They have the form 

contract, the opportunity to . check the applicant' s credi t and the 

ability to take security. The applicati on for credit wi ll often 



35 

provide information on t�e debtor which can be used for decision 
making a·c a later date if the debto.r defaults. Both large department 

stores and finance companies indicated that if legal or other 

enforcement action was contemplated, a careful appraisal of the 

application would be made i n  order to assess the likelihood of 

recovery from the debtor• s income or assets. The higher the 

perc eived risk, for example, the finance company debtor, the 

greater will be the planning in advance for controlling the 

debtor who might default (see: Jaco�, p .  81). 

Once a debtor has defaulted a bureaucratic process of 
\ 

collection begins which may end almost immediately or which may 

be relatively protracted. 

This process is, for the repeat player, a series of pre­

determined moves, which depend on the reaction of the debtor to 

the initial move by the creditor. Paul Rock has described this 

proces s in Making People Pay and a number of s ecti o ns o f  this 

report develop ideas from that work. 

The repeat player c reditor " adapts11 col lection procedure 
to the ·legal system and th� legal rules in collection. -

This is esp ecially +interesting because the organisation of 

colle6tion a�d the theory of a legal s ui t  for debt are antithetic. 

The former is organised around " bureaucratic rationality, " whereas 

the :latter is organised around a "  personal confrontation withi n 

the confines of due process. The lega� process appears costly, 
cumbersome and most dangerously " incalculable" (Weber: On Law in 

Economy and Society, M. Rheinstein (ed. ) p. 35 0) when viewed through 
o •  N 

the laws of " buieaucratic rationality. We don' t all have to be 

Realists to admit that the personal preferences of the judge may 

affect a decisi on. 

. . 

Inte rviews with creditors confirm these views. Many talked 

generally about the costly, cumbersome nature of the legal process, 
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tLe ine f f i c iency o f  l awyers and e n forc ement agents such a s  the 
sheri f f . The i r  c omment s ,  in respon s e  to que s t ions conc e rning 
reform o f  the proc e s s , a lmos t  un i fo Fmly conc e rned the need for 
greate r speed , e f f i c i ency , s tandar i s at ion and le s s  c o s t  (why do 
we need l awye rs ? )  in the court p roc e s s . Our f i l e  survey ind i c ate s 
that i f  the l ega l p roc e s s  operated a s  i t  w a s  devi s ed to , i t  wou ld , 
in fact , be even mo re co s t ly and c umbers ome . Thi s me an s that the 
" one s hotte r 11 c reditor is mo s t  l i ab l e  to be d i s appointed . 

The repeat p l aye r c reditor has , �vever , a s  the report wi l l  
ind icate , 11 adj u s ted '' and adapted th� legal proc e s s

. 
a s  far a s  po s s ib l e  

to a mode l o f  bureauc rat i c  rationa l i ty . Thi s not on ly n�fiLo s trat e s  
t h e  advantages o f  a repe at p l ayer b u t  i t  a l s o  ind i cate s the f l e x i ­
b i l ity o f  l e ga l  i n s t i tut i on s . Creditors have n o t  had t o  pa s s  
special legi s lat ion to adapt the ru l e s  o f  l aw to the ma s s  mark et of 
c on sume r c red i t . They are ab l e  to do th i s  wi thout going through 

a pub l ic fo rum . Thu s  they u s e  ex i s ting l e g a l  i n s t i tution s to s e rve 
the i r  intere s t s  wi thout being s een to do s o . ( McManu s : 1 9 7 7 } . 

Thi s d oe s  not me an that " the ru l e s  are exp l ic i tly de s i gned to favor 
R . P . ' s 11 , but rather " that • • .  they have s uc ce s s ful ly articulated 
the i r  ope rations to pre - exi s t in g  ru l e s . "  ( Ga l ante r : p .  1 2 3} . 

Th i s  i s  an impo rtant point becau s e  wheatever individual pub l i c  

l"egi s l ati v e  reforms are P?- S sed , one mu s t  r e a l i s e  tha·t i f  one w i shes 
. . 

to real ly e f fect t�e prac t i c e  o f  c o l l e c tion one mu s t  unde r s tand 
the relations hip between the forma l ru l e s  and the in forma l p roc e s s  
o f  c o l l e c t ion an d the manner i n  which the two interac t . 

Oth e r  e xamp l e s  o f  the advantage s o f  the repeat p l ayer 
c reditor are the fo l l owin g . The author noted how the emp l oyee s  
o f  r epeat p l ayer c reditors were ab le t o  deve lop u s e fu l  relation-
s hips with the i n s t i tutiona l incumbent s . For examp le , c ourt pe r s onne l 
would aid emp loyee s to c ert ain rep�at p l ayer c reditors to f i l l  in 
garn i s hee s ummon s a fter the emp loyee had obtained a sma l l c la ims 
c ourt j udgmen t . The impo rtance of th i � _ �ac t is not only that it 
p e rmi t s  a c reditor to s i gn i f i c antly reduc e his c o s t s  but that the 

> 
11 one shatte r "  c reditor in a sma l l  c l a im is actua l ly d i s couraged 
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from s e rving a garn i s he e  s ummons . ( S e e  f i l e  s urvey p .  . )  I t  
i s  al so impo rtant because i t  indi c at e s  that any chang e s  in rul e s  
i f  they are t o  " penetrate " to the l �ve l o f  everyday app l i c a t ion 
mus t  t ake acc ount of th i s  po s s ib l e  in s t i tut i onal bias towards 
the repeat p l ayer . ( S e e  a l so I son : 1 9 7 2  p .  2 1 .. ) 

Mo s t  repeat p l ayer creditor s have cont inuing re l ations hip s 
with pcrrti�ar l e ga l  f i rm s  wh ich p roc e s s  c o l lection i n  bulk 
p re sumab ly reduc ing the ove ra l l  cost to the repeat p l ayer credi tor . 
I t  woul d  a l s o  appear that c o l lection may be c arri ed out by c e rtain 

l e ga l  f irms for c reditors a lmo s t  as · a " lo s s  l eader .. " If the l aw 
firm doe s the c o l l e c tion work then the creditor wi l l  g ive i t  othe r 
lega l work , for example , mortgage work . 

The repe at p l ayer c reditor i s  a l s o  concerned with c redi b i l i ty . 
Thus a prime fear o f  many creditors i s  that i f  they are s o ft i n  

c o l l e c t ion , then " i t wi l l  g e t  around " that t h e y  c an be taken f o r  
a r ide . Thus it may be important t o  sue to maintain credibi l i ty . 

Two impo rtant points to gra sp from the s e  remark s  are there­
f ore that garn i s hment is for the repeat p l ayer part of a l arger 
bureaucrat i c  sys tem wh ich · ha s  c e rtain organ i s ing conceptions o f  
debtor s. and the col l e c t ion p ro c e s s  and that each debtor i s  not 

an individua l but s�mp ly a c a s e  whi c h  mu s t  be f i tted into the 
overall s tru cture and organ i s ation o f  the c o l lect i on routine . 
The imperat ive o f  c o s t  me ans that there i s  a lways a pre s s ure to 
rout in i s e  in co l l e c t ion . 

2 c The Forma l and I n formal P roc e s s  o f  Co l le c tion 

The mo s t  important way in wh ich repeat p l ayer credi to r s . have 
a djus ted to the forma l deb t co l le c ti on sy s tem is by no t us ing 
i t . The i n forma l c o l lection s y s tem whi ch i s  " appended 11 to the 
forma l  lega l p roce s s  c o l l e c t s  at le a s t  9 5 %  o f  de l i nquent account s . 
Howeve r ,  thi s doe s  no t mean that the forma l sys tem i s  o f  no 
importance to i nforma l  co l le ction . 
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The success of the informal collec tion system depends in 

part on an appeal to public val ues .and public perceptions concerning 

debt and debtors. A collector will implici tly or explicitly 

appeal both to the val ue that one ought to repay debts and to the 

public perception of deli nquent debtors as a group which lacks 

moral qualities . (Rock: p .  ) . This reflects the ambivalent 

nature of collection as being both assimilative and coercive; 

Thus a debtor can always return to the normal community by 

paying his debt . In addition, as th� career of the delinquent 

debtor proceeds, the creditor uses the symbolism qf law and the 

possible effects of legal action to coerce the debtor . 

The law is also symbolic of certain public val ues, for 

example that debts ought to be repaid . By threatening legal action 
the creditor is implying that a debtor has chall enged important 

public values. The creditor is not therefore simply enforcing 

his own interest but is also enforcing these public values as 

represented by the law. We develop this aspect of the law as 

symbol in the introduction to the creditor i�terviews. I t  is 

sufficient to note at this point that it is important to R. P. 

creditors not simply to 1nfluence rule- making in an i nstrumental 

f�shion but also to be ext�emely interested in the maintenance 

of particular publi c values and public perceptions of debto rs 

and de bt collection. 

Thus , for example , there ·is a concern to show that. the 

interests of the creditor are interests of the public as a whole. 

Although most creditors are large impersonal organisations they 

are concerned to identify with individual values, for example, 
• • •  # 

pacta sunt servanda, that the individual de btor should repay tbe 

individual creditor. Notwi thstanding the large bureaucratised 

nature of most creditors, they tend to stress the individual 

values of fault and responsibility. I t  might therefore be 

expected that any trend towa:r:ds " no-fault" debt collection (Adler, 

Wozni ak) would meet strong resistance from collectors. Such a 
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trend would undermine th8 s ymbo l i c  va lue s on whi c h  �ollec tion i s  
dependent , the pub l i c  perc eption o f  debto r s  and the legitimacy o f  
debt co l le c t ion . S ymbo l i sm i s  al so. important to the s o c i a l  org an­
i s ation of debt c o l le c t ion and I turn now to th i s  irnportant theme . 

3 .  The S o c i a l  Re a l i ty o f  Debt C o l l e ction 

Much o f  the argument in r e l at ion to wage garni s hment and 
creditor s ' remed i e s  i s  animated by part icular perception s of the 
actors invo lved in the proce s s . A debtor , for examp l e , may be 
typ i f ied as un fortunate , i nadequate - or irre s pon s ib�e .  There i s  
a l s o the image o f  the " de adbe a. t "  debtor . Creditors and c o l l ec to r s  
may b e  portrayed a s  evi l or s in i s te r  o r  aggre s s ive . ( �The B i l l  
Col lector wi l l  hever be hi gh o n  anyone ' s  l i s t  o f  fa.vorite paop l e . "  

. Ca l gary Herald May 25 197 8 . )  

The se typ i f ic a tions are o f enormous importance bec aus e not 
only do they he lp us to und er s tand ex is t i ng po l i c i e s  i n  th is area 
but. they wi l l  a l so provide the foundation for _ __ futu.re po l icy making . 
I f , for examp l e , the maj or ity o f  debtor s are 11 i nadequate " ,  the n  some 
f orm of s o c i a l  work r e spon s e  might b e  expected rather th a n  the 
continuat ion of ex i s t ing legal remedie s .  I f , on the other hand , 
the_ ma j or i ty o f  garni sheed O.eb tor s  ar e s imply unfor tunat.e 1 -- the 
vic tim of c hanged c i rcum s tan c e s  s inc e they incurred the deb t , the n 

- . 
there ought to be a s imp l e , painle s s  me thod for them to repay 
the d ebt min imi s ing the coerc ive s o c i a l  contro l a spect o f  debt 

co l l ect ion . 

I t  became apparent a s  the s tudy proceeded tha t two o f  our 
mo s t  impor tant ta sk s wer e to a s s e s s  . .  the degr e e  to wh ich d eb tor s 
f i tted previous typ i f i ca tions in the l i teratur e and at a mor e 
g eneral l eve l to i nve stigate the ex tent to wh ich the s o c i a l  
rea l i ty of d ebt c o l l e c ti0n f i tte d the con s truc tions o f  that 

proc e s s  by the actor s invo lved . 

. .  
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I t  i s  not an exagg<:xa.t.fon to state that debt co ll e c tion 

is " devoted large ly to the maintain ing o f  a particu lar vi s ion 
of s o c i a l  re a l i ty " , and that tho s e  �nvo lved in the proc e s s , 
creditors , debtor s , l awye r s , debt c ouns e l l o r s  each have part i ­
cular vi s ions of the proc e s s  and the individua l s  invo lved . Even 
the member s o f  the pub l i c  who rarely me et the protagon i s t s invo lved 

wi l l  have a v i s ion of the pro c e s s .  The que s t ion is to what extent 
the s e  " so c i a l  con s truction s " of the proc e s s  invo lve · myths or 
d i s tortion s . It i s  a l so impo rt ant to attempt to unders tand what 
purpo s e  the s e  myths p l ay in the proc e s s and what importance they 

have for the ac tor s invo lve d . I t  i s  i n  thi s  s en s e  that th i s  

study fol lows a traditional aim o f  s oc i o l o g i c a l  ana ly s i s  name l y  
to " demysti fy the wo rld and t o  l ay bare the myths and i de l ogi e s  
wh ich di s to rt our vi s i on s  o f  real i ty " . ( Rex : 1 9 7 2 . ) 

It may be u s e ful at th i s  point to introduce s ome o t  �he 

exi s t in g  perception s of debtor s in troub l e . The b e s t  
p l ace t o  s tart i s  with P aul Roc k ' s  s tudy , Mak ing P eop l e  P ay . 

He d e s cr ibe s the manner in which d i f fe r ing partic ipants 
in the debt co l le c tion proce s s . typ i fy the defaul t ing debtor and 
u s e  the s e  typ i f ication s  as a ba s i s  for act ion . He ident i f i e s  
f o�r d i f feren t  group s  a s  o�ig inato r s  o f  typ i f ications o f  defau l t  
debtor s : co l l e ctors , l e g i s l ature s ,  the pub l i c  and soc i a l  work 
culture . 

Co l l ecto r s  de fine debtor s ' for the purp o s e  o f  c o l l e c t ion a s  
feck l e s s ,  unfortunate or pro f e s s i onal . 

Lawyer s and l eg i s l atur e s ,  he argue s tend to m.:.·' a two f o l d  
. .  .. 

div i s i on : the innoc ent and the d i s hone s t , wi th each ' quiring. , 
separ ate tre atment . 



"At the out s e t  we s hould di s t ingu i s h  between the 
hone s t  de faul ter , who enters ' into a contrac t with 
every inte ntion of doing h i s  b e s t to ful f i l l  it , 
and the d i s hone s t  one who hop e s  to de fraud h i s  
creditor by wha tever me ans . "  

Crowth er Committe e  Report , 
para . 3 . 7 . 7. 

Hone s t  debto r s  could be further subdivided into tho s e  who wer e  
un fortunate and tho s e  who wer e  " inadequate " .  Thu s the P ayne 

C ommittee at para . 9 80 s tate that : 

" We have rece ived a c on s iderab l e  amount o f  evidence 
f rom tho s e  engaged in we l f are and social s ervi c e s 
that many o f  the debtor s . • .  are inadequate men . " 

and the Crowther C ommittee on Con sumer Credit : 

" Some o f  them are inadequate peop l e  who never quite 
face up to real ity , are inc ap ab l e  of manag ing the i r  
own a f fa i r s  and never s eem t o  b e  ab l e · ·  to pred i c t  
the con s e quence s  o f  wha t  they a r e  do ing " . 

4 1  

Thi s  c oncept o f  " inadequacy '' -. re f l e c t s·: what�:_Rock c a l l s  the 
s o c i a l  work cu l ture which· tend s to locate the prob l em of the 
debto� in the person a l i ty and immediate s o c i a l  network of the 

debtor . As we ind ic ate in our s tudy thi s  s eems to be the general 

approach toward s debtor s of the �ami ly F inanc i a l  Coun s e l l ing 
S ervi c e s  of the .Gove rnment of Alberta . There i s  a l so some time s 
in the s o c i a l  work typ i f i cation the sugge s tion that the debtor ' s  
behaviour. i s  out s ide hi s c ontro l . Rock argue s that becau s e  
per s on a l i ty i s  regarded a s  the dominant f a c tor in the creation 
o f  prob l ems , tre atment is des igned to a l ter the individual ' s o P 

per sona l i ty rather than the so c i a l  s tructure s .  

The d ange r , o f  c our s e , i s  that " l�adequate " i s  a re l a t ive 
term and that the debtor may s imp ly b e  v i ewed a s  inadequate from 
a middl e  c l a s s culture viewpo int . In add it ion , there i s  in ·thi s  
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approach the danger o f  " b l aming the v i c t im " . Thi s concentrate s 
on the defects o f  the victim and ig�or e s  the continuing e f fe c t  o f  

environmental and s o c i a l  for c e s  o n  the debto r . T hu s  Rock 
c omment s that : 

" I n i t s  mo s t  c r a s s form , the treatment o r i en ta­
tion a s sume s that adaptat ion is po s s ib l e  i n  
a lmo s t  every s i tuation becau s e  the p e r s ona l i ty 
i s  the c r i t i c a l  var i ab l e  . . . . •  Nobody s hou ld 
become overwhe lmed by debt because the ad j u s ted 
p e r s on wi l l  ta i l or hi s expen4 i ture in a sens ible 
manner . A s e emingly in solub l e  f inanc i a l  probl em 
wi l l  thus become proo f o f  the debtor ' s  poor 
adj u stment . "  

Rock , howeve r ,  sugge s t s  that i ndebtedne s s  may be i n  fact 

a r e a s onab l e  re spon s e  by the debtor to parti cular events c i ting 
economi s t s  who argue that anyone woul d  di s s ave and go into debt 

if he wer e  provided with c e rtain in formation and en j oyed a 

certain per sonal h i s tory . Thus debt c an be c on s trued a s  a 
normal con s equence o f  norma l c au s e s : the s e  c � u s e s be ing located 
in soc i a l  s truc ture rather than tne per sona l i ti e s  o f  the peop l e  
who contrac t  the debt . 

· " The root o f  the troub l e  seem s  once again to be - - ­

trac eab l e  t Q  the hab i t  o f  con f u s i ng e conomic 
_ d i f i icul t i e s  wi th per sona l fai lure or m i s conduc t . "  

Rock c onc lude s hi s s e c t i op on typ i f i c at ion by noting tha t 
the two conceptiDn s o f  debtor s , the s o c i a l  contro l and the s o c i a l  
wor k  conception , are s trug g l ing f o r  domination in f a s hion ing 

e nforcemen t  po l i ci e s . He s tate s : 

" Th e  s o c i a l  c ontrol e tho s a rgue s that defaul te r s  
a r e  c ulpab l e  p e r s o n s  who s hou ld b e  expo s ed to 
d e terrent and punit ive me thod s and cont ro l . The 
s o c i a l  work e thos ·i s b a s e d  on hard determin i sm 
a nd po ints to tr eatme nt a s  the o nly · model o f  
s o c ial actio n . Lawyer s and l eg i s latur e s  appear 
to s tradd l e  both po s i t ion s contending that there 
are i nnocent and d i s hone s t  deb tor s to whom 
d i ff erent po l ic i es a r e  appropr iate . ;, 
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Rock sugge s t s  th at the not ion o f  inadequacy i s  beg inning to 
s upp lant the de f i n i t i on o f  deb tor s a s  roque s and spendthr i f t s . 

He a l s o  found that the pub l ic ' s  perc ept ion o f  the de fau l t  
debtor r e f l e cted a " theme o f  s imp l i c i ty " . Thu s al though indivi­
dua l s  knew l i ttle about the proc e s s , they we re all con f ident in 
the ir ch aracte r i s ation o f  the actors invo lved , al though the re 
was d i s agreement as to the s tereotype of a de fau l ter . Rock 
s ugge s t s  that a c onc lus ion to draw i_s. that '' Everybody s hould 
know what a de fau l t e r  " i s "  but eve rybody doe s  not know " . 

Rec ent commentator s i n  Nor th lune r ic a  are _divided over whether 
the pr ob l ems of the default deb tor ough t tb be �ocated in s tr uctural 

s o c ial condi t ions or the indivi dua l per s o na l ity o f  the debtor . Thus 
Gro s s e  and .Lean . comment that mo s t  deb tor s dr i f t  into debt troub l e  through 

lack of planning and through the purcha s e  o f  c o nsumer goods they 
cannot a f f ord . They do , however , a ls o  sugg e s t  tha t deb t prob l ems 
are c au s ed by c hang e s  in ci rcum s ta nc e s  outs id E?: ·the contro l o f  the 

debtor . They a l s o  h int that debtors are a " spec ia l " cate gor y of 
individua l s . Thus they me ntion · that the impor tance of the threat 

. 
o� wage garn i s hment a s  a c lub i n  col le c tion may be exaggerate d  
but .  " the· sma l l  mino r i ty o f ·  c o nsume r s  with whi c h  co l le c ti o n  
a genc i e s  dea l may be acutely awar e  of the po s s ib i l ity o f  wag e  
garnishment " .. 

A number oj o ther s tud i e s  s tre s s  t�e c onnec t ion between 
d ebtor over-commi tme nt and pover ty or lower income s tre s s ing thi s  
a s the impor tant s truc tu ral determinant of the deb tor ' s  prob l ems . 

Thu s ·Treb i l c ock s ta te s : 

" Regulation o f  the deb tor-cred i tor re lation ship 
wi l l  not touch the heart of the prob lem of 
over-commitme nt ,  insuf f i c ient income . 11 



Even Treb i l cock , however ,. i s  not qui te sure that th i s  i s  the 
heart of the prob lem , for he s tate s · e ar l ie r  that : 

" The reason tvhy many debtor s are f i na nc ia lly 
d i s tre s s ed i s  tha t they l ack budge tary s e l f  
di s c ip l i ne . "  
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S im i l arly , even wri ters l ike Cap lovi t z  s e em to sugg e s t  tha t an 
important cause of d ebtor over - c ommitment i s  i rrationa l b ehaviour 
by the debtor , tha t  i s , he engages iri compens a tory ?onsumpt ion an d 
i s  more s e l f- indulgen t  a nd engag e s  in l e s s p l anning and C &L e fu l  

shopping than the middle c la s s buyer ( c . f . Trubek , McNe i l : 1 9 7 9 ). 

I n  an important wor k  pub l i shed in 1 9 7 5 ,  Al l an Andr e a s e n  
critic i s ed t h e  argument that tho s e  who a r e  poor and over - commi tted 

a r e  a l s o  i n  some way inadequate because they are i rrationa l and 
s e l f- indulgent . He s ugges t s  wha t  Ro c k  had a l so s ugg·es ted , name ly 
that g iven the s truc tura l d i s advantages of the poor , for examp l e , 
i n s e cur ity , l imited educ a t i on and l if e exper�e.nc e s , the i r  1 1 s e  of 
r.redi t wa s a qui te rationa l r e s po s e  to the i r  s itua tion . He a l so 
stre s s e s  tha t the poo r  do not u s e  in s ta lment credi t any mor e o fte n 
than non�poor fami l ie s , th� t the amount of the ir debts i s  u sually 
l e s s  than n�n-poor f�mi l i e s  bu t repr e s ent s  a much h i gher proportion 
o f  the ir to ta l income and tha t b e i ng i n  debt for the poor may h ave 
important s ec ondary cons equenc e s  tha t it doe s n ' t  have for the non-poor . 
Wi thout romant ic i z ing the poor , he doe s s tre s s  the B re chtian va lue s  
o f  fata l i sm and pre s ent o r ientation wh ic h are o f te n  a s s oc i a ted with 
the poor . 

One o f  the mo s t  importan t  artic l e s  in thi s  a rea i s  tha t  d f  

Gerald Fortin i n  1 9 6 6 . H i s  a rgument i s  tha t credit i s  a way f or 

th� poor to supp l ement the ir inc ome and a c t  a s  i f  they are no t 

poor . Cred i t  i s  an a t tempt by the . poor ·to try and reach the 
� . 
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a c c epted norm o f  consumption in a soc i e ty . However , th i s  u s e  o f  

c red i t  by the poor l ea d s  to chron�c i nd eb tedn e s s becaus e they are 

committing future income to pres ent needs . S inc e mo s t  wou ld not 

have the ri s ing income expe c tation s  o f  the middle and upper 

c l a s s e s , f utur e income wou l d  b e  a lr eady too low to meet futu r e  

n e ed s  a n d  there f or e  they wou l d  n e e d  increa s ed amounts of credi t . 

He thus s aw the poor caugh t in a vi cious c ir c le o f  d eb t . 

He al s o  argued tha t  the s tandard norm of cons umption wi thin 

a s oc ie ty wa s par tly a produc t o f  the f or c e s  o f  p;r-oduction whi ch 

needed continua l ly to c r ea t e  consume r demand for good s . Thi s  

Ga lbr a i thian s tyle argument a l l i e d  with th e pr eviou s  c omments led 

Fortin to view the prob lems o f  credit and poverty to be i dentical . 

11 I t  i s  thu s �vi thout any de s i re o f  fo l lowing the 
poverty c u l t  that I s ay tha t to f ind a s o l ut i on 
to the evi l s  o f  modern credit i s  r ea l l y  to f ind 
a so lution to the ex i s tence o f  pove rty in an 
e c onomy o f  abundance or to f i nd a so l ution to 
the prob l ems o f  a s oc i e ty whi ch is not ye t 
modern . • • e  I t  i s  b ecau s e  the poor a r e  the ma in 
u s e r s  o f  credit that one canno ·t e l imina -L.e the 
bad e f f e c t s  o f  c r e di t wi thou t el imina ting 
poverty . "  

Fortin d i d  not view the prob l em a s  being c apab l� _2! sol u tion 

by · s uc h  s imp le mea s ures a s . more edu c a tion for the con s ume r , 
+ 

r e s tric t ing cred i t  to the poor , or even s upp l ementing the income 

o f  the poor . G iving the poor mor e  income , he argued , wou l d  not 

s o lve the prob lem unl e s s everyone wer e  g iven enough to mee t the 

norm of c ons umption create d  in a particular s o c i e ty . He thus 

hypoth e s i z e d  that the s oluti on required system i c  change s in our 

production and va l ue systems . 

The importanc e of h i s  a rt i c l e  i s  i t s  d emo n s tration o f  h6w 

a particular ind ividua l prob l em , deb t over- comm i tment , c annot b e  

r egarded i n  i so la t i on from the dominant va lue s y s tems and i deology 

o f  a particular s oc iety . He a l s o  s ug g e.s t s  tha t the irrationa l 

b ehaviour o f  the poor in the market p la c e  may we l l  b e  c a u s ed by 

the poverty which make s planning not o nly d if f icult but 

p sycho log i c a l ly impo s s ib l e . 
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Ac ademic l i terature i n  thi s  f i e l d  ha s i n  r ecent year s 

ther efor e  s tr e s s ed typ i f ica tions o f  the deb tor a s  unfortuna te , 

inadequa te or s imp ly the v i c t im o f  a s ever e income de f i c i ency 
caused by s o c i a l  s tr uc tur e . 

O f f i c i a l  document s  continue to u s e  the d i chotomy o f  the 
hone s t  deb tor ( unab l e  to pay ) and the po s s ib ly d i shon e s t  deb tor 

( unwi l l ing to pay ) . Thu s  the Aus tra l ian Law Reform Comm i s s ion 

stated in its r e c ent paper o n  deb t  ��c overy and inso lvency : 

" The l aw mus t recogni s e  that there are numerous 
reas ons for debt Cl.e faul t ,  mc1ny of whi c h ,  inc lud i ng 
unemp l oyme nt , i l lnes s and innoc ent mi s c alculation , 
invo lve no sugg e s tion of di shon e s ty . "  

There i s  a l s o  a perc ept ion deve loping o f  the debtor a s  a 
" spendaho l i c " a s  a person with an a l l ergy wh ich mu s t  be cured . 
Thi s  s eems to combine e l ement s o f  the " fe c k l e s s " and " inadequate " 
typ i f i c at 1on 1 and c J e a r ly imp l i e s  that the debtcr i s  a s u i tab l e  

c a s e  f o r  treatment . 

The S o Q i a l  Re a l ity o f  Debt Co l l ection : A S ummary o f  our F ind ings . 

- We found c e rtain s imi l a r i t i e s  to previous s tudie s when 
we ana l y s ed the typ i f i c at ion s o f  garn i s heed debtors by the actors 
invo lved in the p ro c e s s .  

Cred ito r s  s tre s s ed the typ i f i c a tions o f  a de fault debtor 
a s  peing e i ther un fortunate or feck l e s s  ( imprudent ) and minimi s ed 

the - impo rtan c e  o f  the pro fe s s iona l .. debtor a s  a reason fo r de faulting � 
Yet there i s  a c e rtain amb iva lenc� under lying creditor s ' perceptions 
of the de fault debtor . � !h en they di s c u s s e d legal remedi e s  they w�re 
he s i tant to accept any i · 1c t ion in the co erc ive a spect o f  debt c o l l e c -

t ion , and a number rai s E;  

o r  " qua s i - c r imina l " debt ·: 
; e  spectre o f  pro fe s s ional " hard core " 
-igain s t  whom the remed ies \vere ne c e s s ary . 
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I t  may be argued that th i s  in part r e f l e c t s  the ambiva l enc e 
of debt c o l l e ct ion . Thus debto r s  are a lways " c ond i tiona l dev i ants . "  
They c an a lways come back into the norma l debt paying commun i ty , 
r i ght up unt i l  garn i s hment . Howeve r to reduc e the coerc ive e l ement 
in debt c o l l e c t ion woul d  unde rcut both the symbo l i c  value s on whi c h  
c o l l ect ion ma intains i t s  l egi timacy a n d  the imp l i c ation that a 
debtor ought to t reat the s e  value s a s  important . 

In addit ion the re i s  the fee l ing , p erhap s j u s t i f ied by 
c redito rs that the legal reme d i e s  pr event the i nnocent default 
debtor from becomin g  devi ant . Th i s  s e ems to be b a s ed on the argu­
ment that " poep le wi l l  mi s s  fe:v1er trains . . . i� they know the 

engineer wi l l  l eave wi thout them r ather than de l ay even by a few 
s econds . · " * 

The perc ept ion o f  the pos s ibly devi ant debtor a ga i n s t  whom 
garn i s hment act ion i s  taken may a l s o  l e g i t imate to the c o l l e c tor 
and lawyer the tough me a sure s o f  garn i s hment . S ince debt c o l l ec ­
t ion i s  perce ived t o  be a t  b e s t  s l i ghtly sordid and a t  wor s t  
r athe r s in i s te r , an a s s er t i on o f  mor a l  sup e-rior ity may b e  imp ortant 

to j u s t i fy c o l l e ction wo rk . Thu s l awye r s , a l though knowi ng l i ttl e 
about debto r s  or the i r  y i r curns tanc e s , s aw s i gn i f ic ant 

· ·numbers of deb tors a s  deviant and ·tend ed to i nter!_)ret 

t he debto r s ' s  r e s pon s e s  in the l i ght of thi s l abel . Thi s i s  
+ 

s imi l ar to Ro ck ' s  finding that " co l l ec to r s  may be s o  committed 
to a c l a s s i f i c at i on that they wi l l  e xaggerate the deviant 
characte r i s t i c s  di splayed by d�btors . "  

The " so c i a l  work " perc eptio n  o f  de�tor s was mo s t  pronounced 

in the interviews the author had wi th emp l oye e s  of the Fami ly 
F inanc i a l  Coun s e l l ing S e rv i c e . T:hey tended to view the pr ime 
reason for debto r s  de faulting as being "money management . "  
Although they admitted that they had a number o f  low income 
individua l s  on the ir programme they argued that even poorer 
individu a l s  s hould trim the i r  s a i l s  and nbt spend the ir money 

* Duncan Kennedy , Form and S ub s t ance in Pr ivat e · Law Ad j ud i c ation , 

8 9 H arv . L. Rev . 16 8 5 , 1 6 9 8 . 
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.. 
o n  unnece s s ary items . The ir b a s i c  premi s e  i s  that debt over-
c ommi ttmen t i s  an i ndividua l prob l em r e f l ecting e i ther inadequate 

p l ann ing by the debtor o r  irre spons ibi l i ty . They view the i r  ta s k  

a s  " ad j u s ting " the debtor t o  the va lue s o f  thri ft and money 
manag emen t .  They c learly view debtor s in troub le as imp rudent , 
and pos s ib l y  irrat ion a l r s ugge s t ing for examp le that the reason 
for the ir finan c i a l  d i f f i cu l ty i s  that they buy luxury goods or 
take vac ations to the Bahama s i�s tead o f  s aving money . In a 
number o f  re spe c t s  the i r appr oach re l fe c t s  one o f  " b l aming the 

victim . " 

Although they argue that debt re f l ec t s  personal inade ­
quacy o r  a d i s e a s e  l i ke a l coho l i sm ,  whi c h  pre s umably could occur 
to anyone , * their s tat i s t i c s  o n  th e Orderly Payment o f  Deb t s  P l an 
indic ate c le arly that over two-thirds of the individua l s  on the 

p l an are lowe r than average income and/or are in b l ue co l l ar 
occupations which may be un s tab l e .  Unemp loyment wa s ranked a s  

one o f  t h e  mo s t  important c au s e s  f o r  the ir debt d i f f i cu ltie s .  

In add it ion a numb e r  o f  the debtor s· · ·on the Order ly P ayment 

of Debts � l an appe ar to have _ c hron i c  debt prob l ems whi c h  may be 
l inke d to l arge r s tructur a l  prob lems . To expe c t  them to adj u s t  
an d t o  mee t  the gene ra l ly h i ghly unre a l i s t i c  repayment s cheme s 
for the ir debt s * � s  an inadequate re spon s e . 

I h ave introduced the dange r s  in the perception o f  a debtor 
a s  " inadequate " ,  and the appro ach o f  the F . F . C . S .  con f i rms previous 
s tud ies . It is an impo rtant i s s ue becau s e  any propo s al fo r re fo rm 
mu s t  dete rmine what role a s o c i al work agency l ike the Fami ly 
F inanc ial Coun s e l l ing S e rvi c e  mu s t  p l ay in re form , wh ich i n  turn 
wi l l  be i n f luenced by a percept ion of the debtor ; which in t��n may 
be i n f luenced by the ir perc ept ion . 

* " I t ' s d i f f icul .... to de f ine who ge t � . en smared in the c r edi t web " 
stated an emp loye e .  ( Edmonton Journa l :  Novembe r  2 1 , 1 9 7 8 ) . 

* S ee text . 
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CHAPTER 3. :  C OURT F ILE S TATI ST ICAL S URVEY : AN ANALY S I S  OF THE 
USE AND EFF ECT IVENES S OF' THE GARNI S HMENT PROC E S S  

I ntro duction 

The purpos e  o f  the cour t f i l e  survey i s  to ·pr ovide b a s e l ine 

s tat i s ti c s  on the use and e f f e c tivene s s  of the r emedy of wage 
garni s hment , in the context o f  the r emed ie s ava i l ab l e  to a c red itor 
aga i n s t  a c ons umer debtor . 

I t  a l so provides b a c kground data to the debto r , c r e d i tor 
and emp loyer i nterv i ews . We have us ed each o f  the s e  four data 
sourc e s  as a r efer enc e point for the other . For examp l e , the debtor , 
cred i tor and emp loyer interv iews supp l ement the data from the cour t  

f i l e s  on the c ru c ia l  i s s ue of a na ly z ing the e f f e c t ivene s s  o f  wage 
garni shment as a r emedy agains t consumer debtor s .  

F i l e  s urvey # 1  contains 6 2 2  c a s e s  o f  garn i shment randomly 
s ampl ed ove r a pe riod of 15 month s from the garn i shee summon s 
" c a s h  book " . Matr imon i a l  c a s e s  and tho s e  where the de fendant " '  . .  

was a corporat ion were remove d from the s amp l e . 5 0 6  c a s e s  
invo l ved wage garni s hme nt alone an d 8 0  i nvo lved b ank a c coun t 

. garni s hment alone .. v�e de c i de d  to i n c l ude the b ank a c count 

garni·s hments in our an a ly s i s  s ince we reasone d that it wo uld 
provi de use ful s ea ti s ti c a l  data on the per cent age o f  c reditors 
who attempted to se i z e the debtor ' s  b ank a c count rathe r than 

h i s  pay p ac ke t . In addit ion , we though t th at it woul d be 
use ful to inc l?de the b ank account gro�p i n  the s amp le for 
i_nte rvi ewing be caus e then we would be ab le to compare the 

addit i ona l s o c i a l  impact of wage garni s hme nt on debtor s  i n  
de_faul t w i t h  the gene ral impact c:.f the c o l l e c t i o!} pro c e s s  on a 
debtor in de f ault . We a l s o  were intere s ted in e s tab l i shing why 
a c reditor garn i s heed a b ank ac count rather than the wage s of 

the debtor . 
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1. �s j s of Credito r s  Us i ng Garni s hment and Wag e  Garn i shment 

T ab l e s  1 and 2 indic ate the c reditor type and nature o f  

t h e  debt f o r  t h e  tot a l  s amp l e .  

T ab l e  1 

C ate gory Lab e l  

B ank 
F i nance Co . 
Credit Un i on 

Dept . S tore 
Re t a i l e r  
Trust Comp any 
Gove rnmen t 
O i l  Comp any 
Rente r : G & S  
Rente r : Hou s ing 
P r o fe s s io n a l  S e rv i c e s  
Uti l i t i e s  

Ind ividual 
Othe r 

Ab s o lute 
Freq 

8 1  

1 1 3  
3 1  

5 7  

8 5  
2 

9 

2 8 

4 2  

2 4  

2 1 
1 5 

. 

6 2  

-4 9  

6 2 2  

. . 

Re l ative Ad j u s ted Cum 
Freq Freq Freq 
( PCT ) ( P CT ) ( P CT ) 

13 . 0  13 . 3  13 . 3  

1 8 . 1  1 8 . i  3 1 . 1  

5 . 0  5 . 0 3 6 . 2  

9 . 2  9 . 3  4 5 . 5 
13 . 5  13 . 6  5 9 . 2  

0 . 3  0 . 3  5 9 . 6  

1 . 4  1 . 5  6 1 . 0  

4 . 3  4 . 4  6 5 . 5  

6 . 8  6 . 8  7 2 . 3  

3 . 9  - " ' 3 � 9  7 6 . 3  

3 . 2  3 . 3  7 9 . 5  

2 . 4  2 . 4 8 2 . 0  

9 , 9  9 � 9  9 2 . 3  

7 . '0  7 . 8  - rao . o 

10 0 1 0 0  1 0 0  
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Tabl e  2 

Rel ative Adjusted Cum 
Absolute Freq Freq Freq 

Category Labe l Freq (PCT) (PCT) (PCT) 

Bank Loan 64 10 . 6  10. 9 10. 9 
Bank Credit Card 14 2 . 3 2 . 3 13. 2 
Fin. Co . Loan 113 17 . 5  18. 0 31 . 2  
Credit Union Loan 31 5. 0 5 . 1 36 . 4 
Student Loan 1 0 . 2  0 . 2  36.5 
Retail Credit ,161 25.6 . 26 e 5 62 .. 8 

Gas Credit Card l'l 2. 6 2. 6 65 . 5  

Car Damage 16 2 . 6 2. 6 68. 1 

Utility Services 18 2 . 9 3. 0 71 .. 1 

Professional Services 22 3. 4 3. 5 74 . 5  

Housing Renta l  26 4. 2 4 . 3 78 . 8  

Gen. Se rvices 45 6 . 8  6 . 9  85 . 8  

Workmen's Compensation 4 0 . 6  0 . 7 86.4 

8 1. 3 
,.J'. 

1. 3 87 . 8  Insurance Payments 

Othe r 7� 11. 9 12. 2 100 . 0  

Table 3 +indicates those c reditors using wage garnishment. 

Table 3 
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These data indicate that the he aviest users of garnishments 

and wage garnishment in particular are retai l creditors and 

f inance compani es. Thus , finance company loans and reta i l  credit 

account for 44 . 3% of a l l  garnishments. These data confirm the 

f indings of previous studi es (Trebi lcock: 1975; Jacob 1967; Jab lonski: 

Fi l e  survey #2 shows that department stores have overtaken other 

retai l ers in the number of garnishments. Does thi? suggest that 

department stores make greater use of garnishment because they 

are better organized for collection? (Unfortunately, we don' t 

know the proportion of c ases where the creditor was a col lection 

agent suing in the name of the princ ipa l . )  
. }  

The rel atively high percentage (10 . 0) for individuals 

suing is misleading. 2 5% o f  these cases involved automobil e  

damage and 2 5% appeared t o  b e  expl icable on examination as c ases 

involving business debts. On ly about 30% appeared to be unambi­

guous c l aims by individuals. 

The _ supervisor of Consurner Credit in Alberta in his annual 

report for-
-
1978 indic a ·ted that of the total-·: outstanding consu.rner 

credit, banks hold 64%, credit unions 15%# while consumer finance 

and sales finance companies 8.5%. The balance of 12.5% is held 
; 

by retail organizations ?%, and by trust companies , life 

insurance companies and other - credit card holders 5.5%. These 
+ . 

figures m�ght s�ggest that
_

finance compani�s and retail 
. . 

creditors make_ greater use of garnishment � than j-ustified by their 

respective shares of the market� However; these figures may be 
i 

misleading for retail credit because presumably the figures on 

consumer credit in Alberta reflect volume :of credit not number 
of accounts . One would expect the total volume of· retail credit 

to be lower than loan cred it with a large number ;f fairly sm�ll 
retail credit accounts. Credit unions and banks a ppear to be 

. .. . 

under-represented for their market s hare. 

The overwhelming maj prity of those cases of professional 

services are comprised of l awyers. 
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I f  we were to use the di s tinc tion between tpo s e  creditor s 

who have only occ a s i onal recour s e  to the courts (one shatters 

and repeat player s (_those who are engaged in many s imil ar l itiga­
tions over time) it c ould be ar�ued that c erta inly c reditors i n  

over 66% o f  c a s e s  a r e  repeat players. 

2 .  Amount· o f  Debt s Cla imed in Garnishment Actions 

The following tables-indicate the di s tribution o f  the 

amount o f  debts c laimed: . 

No. 

.' 0 .... "49 7 

50 - 99 14 

lOO - 199 51 

200 - 299 56 

300 - 399 44 

400 - 499 38 

500 - 749 �3. 
750 - 999 45 

-1000 - 1249 39" 
• 

1250 - 1749 58 

1750 - 1999 30 

2000 - 2499 30 

2500 - 2999 24 

3000 - 3499 18 

3500 - 3999 15 

4000 - 4999 29 
-�·., 

5000 - 5999 10 

6000 - 6999 3 

7000 - 7999 4 

8000 - 8999 1 

9000 - 9999 1 

Over 10000 12 
-

622 

. . 

. 

&0 

% 
-

1 

2 

8 

9 

,.,.:7 

6 

15 

7 

6 

9 

5 

5 

4 

3 
' 

2 

5 

2 
--

0 

1 

- 0 

0 

2 
-

100 

Cum. P t . 
--

1 

3 

12 

21 

28 

34 

4n 
:;; 

56 

62 

72 

76 

81 

85 

88 

90 
... 95 

97. 

97 

98 

98 

98 

lOO 
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Table 4 

34% 

\ 

22% 

10% 9% 

' , -
5% 

4% T . 

I 3 . 0% 
_._ _--
�500 

3
-
% l 2% I 2% , 1.8% ��l . S% 

I 
1000 1500 2 000 2 sno �ooo 3500 4000 4500 sooo ssoo 6000 6500 700Q ove1 

(1) Note bi g  drop o f f  after 2 000 

(2) Large+ drop o f f  after 1000 - 56% o f  debts were under $1000 

30% o£ the cl.�htc; clni:mAn fall be tween $100 and $500 , 49% 

under $750, 56� under $1000 anC: 76% und�r $2 000 . Only 3% o f  

debts c laimed f a ll under $100, and only 10% were for debts ove r  

$3999 . The large s t  c luste r o f  debts were for amo�nts between 

$500 - $749 (15%} . 

The fo llowing h i stogram o f'c laims up to $2500 (506) indicate s  

c learly how garni shment i s  parti cularly popular i n  c laims from 

$100 to $799. The ins i gnificant perc�ntage of deb ts sue d  for 

under $100 sugge s t s  that this figure repre s ents a threshold 

below wh ich garni s hment i s  not deeme d to be worthwhi le . 

700( 
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It a l so indicate s a gradua l s loping o f f from $800 to $1399 

and then a pl ate au o f  ·c laims from $1400 to $2000 and then anothe r 

s loping o f f. The hi s togram sugg�sts there fore two general types 

of c l a im ,  the sma l l  c laim repre s ented primar i ly by retai l  cre dit 

and the l arger claims (over $1400} repre s ented by bank and 

finance c ompany loan claims. 

The following tab l e s  indi cate the amount of debts c laime d, 

broken down by cre ditor type. 

The following tables indi cate the amount o f debLs claime d, 

broken down by creditor type. 

> • 
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Retailer: Amount of Debt Claimed 
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The following comments may be made about these1 data . 

1. The maj ority of all c laims , except tho s e  of banks and 

finance companies , are for amounts le s s  than $1000. 

Over 40% o f  a l l  ret a i l  claims are for amounts.  under $500, 

and 52.4% o f  individual c laims are under $500. 55% o f  c laims 

for pro fe s s ional service s are for amounts under $500. There 

are no department s tore c laims over $2500. 

2. It  i s  intere s ting to not� that 14% o f  th� �anks1 claims 

are over $5000, whereas only 2. 7% o f  the finance companies' c laims 

are above th i s  amount . Apart from th i s , b anks and fil!ance 

companie s  have s imi l ar percentage s .  

3 .  Of act i ons by u!i lities , 33. 3% were under $200, 20% under 

$299 and 20% under $399. Thus , almo s t  75% o f  uti lities  actions 

were under $400. · Thi s  high instance of garni shments fo� such 

smal l amounts c oup led with the data that ih 28.3% o f  uti l ity 

acti ons money which has been paid into c ourt hus not been paid 

out of court , might suggest that an important rea son for legal 

action by uti l i  t.ie s  i s. "symbo l i c  deterrence 11• 

3. Number o f  Dif ferent Garni shees for Wage s and Bank Account 

The f o llowing tab l e s  indicate the number o f  di fferent 

emp loyers garni sheed for wage s and the nunilier o f  b ank acco unt 

garni shment s . 

Tab le 12 
Garni shee s o f  Wage s 

Abs o lute Freq . Adj uste d  Freq . Cum. Freq . 
(PCT (PCT 

1. 372 73. 5 73. 5 

2. 102 > • 20 . 2  93. 7 

3. 24 4. 7 98. 4 

4. 7 1.4 99. 8 

5 .  1 0 .. 2 100. 0 
---

506 100. 0 



Table 13 

1 .  

2 .  

3 .  

Garni�hee s of Bank Accounts 

Abs o lu·te Freq . 

135 

18 

7 
--

160 

Adj usted Freq . 
(PCT) 

84 . 4  

11 . 2  

4 . 4  

100 . 0  

66 

Cum . Freq . 
(PCT) 

84 . 4  

95 . 6  

100 . 0 

Thes e  data s how that approximately 13% of creditors us e 

both wage and bank account garnishment . I n  20 . 2% of wage 

garnis hment c a s es the creditor served a summons on more than 

one emp l oye r . This figure c an be partia l l y  exp lained by a 

c reditor attempting to garnish. both spouse s where they have 

j ointly signed a loan or contract . Thus , in 18 . 2% of the c a s e s  

i t  appeared that the debtors were married . It might a l s o  suggest 

that the empl oyment of a debtor is unstabt� and /or that a 
c reditor is uncertain as to the debtor's p lace of employment . 

Thu s , for examp le, a lt4ough ·there are only 11 case s where two 

· debtor s were being s ue d  by retailers, there were 21 c a s e s  of 

·retailers s erving two employe r s  with garnishee summons . 
+ 

Finance companie s and banks accounted for 44 . 8% of the 

c a s e s  whe re there were two garnishments . 40% of finance 

company c a s e s·invo lved two debtors (spouses or cosigno rs), whereas 

only 20.3% of bank c a s e s  and 13. 3% of re�ail cases involved two debtors 

4� Pre - j udgment Garnishment· 

Pre - j udgment garnishment was applied for in only 2% of 

all actions . 75% of �he s e  c ase s invo lve d  an attempt to garnish wage s 

and 50% of the c a s e s  also invo lved an attempt to� garnish a bank 

or s avings account . 



The amount s c laimed in the pre- j udgment garnishment s 

were a s  fo l lows: 

Table 14 

Amount C laimed % 
--

0 - 299 33.3 (3) 
300 - 399 8.3 (1) 

750 - 999 8 .• 3 (1) 

1250 - 1749 16 . 7 (2) 

2000 - 2999 16 . 7  (2) 

3500 - 3999 8.3 (1) 

5000 - 5999 8.3 (1) 

The high percentage o f  sma l l  c l aims (41 . 6% under $400) 

is intriguing because o f  the fact that mos t  lawyer s  interviewed 

s tated that pre - j udgment garnishment was rare ly applied for 

because o f  the cost invo lved . Why the re foE� wou ld pre -judgment 

ga rnishment be taken out on s uch sma l l  c laims? 

In order t o  answer
'

that que s tion it is nece s s ary to examine 

tho s e · data on the use o f  pre - j udgment g arnishment by creditors. 

Tab le 15 

Creditors using Pre- j udgment Garnishment 

Frequency s, 0 
--

r 

Banks 1 8.3 

Finance Companie s 1 s;3 

Housing Rental 4 33.3 

Individual Loan 3 25.0 

Individua l  Sale 1 8.3 

Retailer 
. 

2 16 . 7  
-

12 100 . 0-
-"--

67 
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In addition , it is of intere s t  that both the finance 

company and bank c laim were over $3000 and $5000 re spectively. 

No department stores used pre-j udgment garnishment. The se 

data indicate that none of the l arge repeat p layer creditor s appear 

to have made significant us e of pre- j udgment garnishment . 

Thi s  might sugge s t  that where c o l lection is organized in a 

bureaucratic fashion , and when c o s t  is an imperative of the 

collection proce s s , then it is only an exceptional c a s e  involv-

ing both a l ar ge amount and pres umab ly a high chance of succe s s , 

that this extraordinary remedy would be used. Tpu s , the bank 

and the finance company boLh recovered significantly high 

amounts on pre-judgment garnishment ( $2 , 282 and $3 , 560 

respective ly) . 

The high percentage of sma l l  c redito r s , and in particular 

housing rental c as e s , may b e  expla i ned by s everal fac ts . Fir s tly, 

a smal l  creditor may feel mor a l ly outraged and, without the 

bureaucratic r e s traint o f  the l arge creditor, wil l  wa�t to go a fter 

the debtor "for a l l  he' s got.. " .tie may '\vel l  view the debtor a s  a 

qua s i-cr iminalQ Second, if he i s  an individual creditor then he 
. 

mus t catch the debtor b efore the debtor move s too f ar . The 

creditor wi ll not have the organizatio n  to track him . - In addition, 

the c�edito� in tne · hous ing rental c a s e s  wil l  a s sume that someone 

who ha s not paid the rent i s  l iabl e  to have moved or to b e  on the 

move . 

The credi tor s' interviews with sma l l  bus i ne s smen who rented 

property conf irm s ome of the s e  conclus ions
'
. Thusc one credi tor 

st.ated that garnishment wa s us ed f.or "midnight moyers ." They s ta ted 

that pre - j udgment garnishment was effective agains t thos e  individuals 

because o ne could do s omething with in a week . However, i f  one had 

to wait for a j udgment. then the per son '\vould have probab ly gone 

a nd the creditor would have lo st contact . Thi s  creditor als o  

commented that it usua l ly co·s t more t o  r ecover than the amount 

be,:!.ng sued for . 



In summary, therefor e, the �ental claims, mos t  of which 

appear to have b een made by sma l l  bus ine s smen or individua l s  a nd 

the o ther sma l l  cla ims in which pr�- j udgment garni shment wa s 

applied, for examp l e ,  a n  employer suing a n  employee for a loan 

o f  $100, sugges t that moral outrage and perhaps "spite" ar e 

important f actor s i n  the s e  claims . Thi s  might explain the use 

of a co s tly procedure which in a s ignificant number o f  cas e s  

d id not result in a ny money being paid into cour t . 

69 

The following tab l e  indicates the amounts paid into cour t 

o n  pre - j udgment garni shments. 

Table 16 

Amounts Paid into Court on Pre-judgment Garnishment s 

l'.mount Frequency Percentage 

0 4 33.3 (Rental, employer loan , loan) 

75 - 99 1 8.3 (Sales) 

10.0 - 149 1 . 8.3 (Ind1vidua l  loan) 

300 - 399 1 8.3 (Rental) 

400 - 499 + 1 8.3 (Rental) 

600 - 699 1 8.3 (Sa le s) 

Over 1000 3 25 . 0  (Bank , Finance Comp any , Retai l Sale) 

When compar ed with pos t  j udgment garnishment, pre-j udgment 
gar�ishment i s  s lightly more effective. However, apart from the 
r eliab i l ity of  us ing such a sma l l  sampl e, one mus t·speculate whether the 
individual creditor w i l l  have the r e s ources to us e the garnishment a s  
part o f  a continuing pre s sure o n  the debtor to s ettle . Pre- j udgment 
garnishment for thes e  credito r s  may therefore often b e  l ike a sho t  
i n  the dark, perhaps often without a knowledge o f  the debtor's 
circums tance s . 
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�onclusions on Pre-j udgment Gar nishment 

L. Pre - j udgment garnish�ent is not u sed by ma j or bureaucraticized 

�redito r s  a nd is not u s ed to any s ignificant extent by r etailers .  The 

1igh cost s  of the remedy pr eclude its use except where·there is a l arge 

lmount outstanding a nd a high probability of recovery . 

2. Pre - j udgment garnishment appears from our evidence to be us ed 

)y o ne shot rather than repeat player s . 

3. It appear s  to be slightly more effec tive in getting money paid 

into cour t  than pos t-j udgment garnishment . 

We made a number of comments on pre- j udgment wage garnish­

ment in our Working Paper on Exemptions from Execution and Wage 

Garnishment . In particular we commented at page 5 2  of the Working 

P aper that one of the disadvantaqe s of pre-judgment wage garnish-

ment was that 

"it can be used a s  a powerful lever ,.-by the 
c reditor to force the debtor into an inequitabl e  
repayment scheme .' " 

Our data doe s  not sugge st that this is occurring on any s c ale 

in Alberta . However ,  the bank account and finance company c a se s  

demonstrate that it could b e  used in this "\•Tay and that the evil s 

of pre - j udgment garnishment are ·a l so applicable to bank acco unt 

garnishments where ·there is , it should be remembered , no exemptions . 

Irre spective of the mo�a l  9utrage or othe� fee lings of 

the creditor , there is still the basic argument which we s t ate. 

on page 5 2  that the central disadvantage of pre- j udgment wage 

garnishment is that 

"the debtor has no opportunity- ·to state his 
c a s e  until after the garnishment has been 
made . Such a procedure seems contrary to 
notions of natural j ustice, due pro c e ss , �nd 
equity . It  may re sult in a debtor being 
garnisheed notwithstanding tha t he has a good 
defence to the action . "  



I I . Recovery Jl,.nal vs is: ·The Effectivene s s  of Garnishment 

Part 1 

The fol lowing tab l e s  indicate the total amount paid into 

c ourt on a ll garnishments,  the total amount paid in on wage 

garnishments, and the total amount p aid in on bank· account 

garnishments. 

Tab le 1 

Total Amount P aid Into Court 

71 

Frequency % Cum. Pet .. 

0 .... 368 59 59 

1 - 99 48 8 67 

l O O  .... 199 39 6 73 

200 - 299 33 5 78 

300 - 399 
,.I"-

4 82 22 

300 - 499 22 4 8{) 

500 - 599 . 16 3 88 

600 - 699 11 2 90 

700 - 799 + 11 2 92 

800 - $99 3 0 92 

900 - 999 8 1 93 

1000 - 1499 . 21 4 97 

Over 1500 20 3 100 
- --

622 100 



Tab le 2 

0 

1 - 99 

100 - 199 

200 - 299 

300 - 399 

400 - 49q 

500 - 599 

600 - 699 

700 - 799 

800 - 899 

900 - 999 

1000 - 1499 

1500 - 1999 

2000 - 2999 

Over 3000 

T;::.ble 3 

Amount 

0 

0 - 99 

100 - 199 

200 - 299 

300 - 399 

-400 - 499 

500 - 599 

600 - 699 

700 - 799 

800 - 899 

900 - 999 

1000 - 1499 

1500 - 1999 

2000 - 2999 

Over 3000 

72 

Wage garnishrrent: Tota l Amount Paid into Court 

�requency % Cum. Pet .  

319 61 61 

27 6 67 

31 5 72 

27 6 . 78 

16 3 81 

18 . 3 84 

14 3 87 

13 ·}2 89 
10 2 91 

3 1 92 
7 1 93 

19 4 97 
7 1 98 
7 1 99 

2 1 
-

--- -- · ·--

520 <'•'. 100 100 
-

-

Bank � ... ccouht Garni shment- Tota_l _ _  f\.ll'l.ount Pai0 I� to Court 

+ Frequency % Cum. Pet . 
-·-

96 61 61 

24 16 76 

9 6 82 

6 4 86 

7 4 90 

4 3 93 
.. M 

2 1 94 

1 1 95 

1 1 96 

_Q 0 96 

1 0 96 
.. 

1 1 97 

1· 1 98 

2 1 99 

1 1 
-

154 lOO lOO 



73 

Comparison o f  the tab l e s  on wage garnishment and bank 

account garnishment indicate that wage garnishmeut appears to 

be more e ffective than b ank acco�nt garnishment in getting 

money paid into court. This confirms the data from the 

creditors' inte rviews concerning their perception of the use 

and e f fectivene s s  o f  different remedie s. Thus , 8�% o f  b ank 

acco unt cas e s  recover l e s s  than $ 2 0 0, compared to 7 2 %  for wage 

garnishment. Neither remedy , howeve r , can be conside red 

p articul ar ly e f fe ctive in terms of total money paid into court 

.since in 5 9 % of all cases  no money was paid into co urt and in 

· 7 1 %  of c a s e s , under $ 2 0 0.was paid into court. · 

The fo llowing table indicate s the amo unts paid into 

court cro s s -tabulated with the amounts c laime d in the actions . 

� . 



'<;ji 
('. 

AMOUNT PAID INTO COTTRT 

Amount claimed 0 1 - 49 50 - 99 100 - 199 200 - 299 - ··---

0 - 499 (129) 64% (6) 3% (8) 4% (24) 11% (18) 8% 

500· - 999 (81) 59% (5) 5% (6) 5% (4) 4% (8) 6.5% 
� -

1000 - 1999 (72) 59% (6) 5% (4) 4% (7) 5% (2) 1.9% 

2000 - 2999 (32) 59% (1) 2% (2) 4% (3) 4% (2) 4% ; 

3000 - 3999 (16) 49.5% (3) 9.5% (O) 0 . 0% (O) . 0.0% (1). 3.3% 

4000 - 4999 (19) 65.5% (O) 0.0% (1) 3.4% (1) 3.4% (1). 3.4% 

5000 - 4999 (3) 30% (2) 20% (1) 10% (O) 0.0% (O) 0.0% 

6000 - 6999 (2) 66.7% 

7000' - 7999 (3) 75% 

8000 - 8999 (1) 100% 

9000 - 9999 (1) 100% 

Over 10,000 (9) 75% (1) 8.3% --- --- (1) 8.3% 



l1) 
1' 

Amount claimed 

0 - 499 

500 - 999 

1000 - 1999 

2000 - 2999 

3000 - 3999 

4000 - 4999 

5000 - 5999 

6000 - 6999 
, 

7GGO - 7999 

8000 - 8999 

9000 - 9999 

Over 10,000 

300 - 399 

(8). 4% (9) 

(7) 6% � (2) 

(5) 4.8% (7) 

(1) 1.8% (2) 

(1) 3.3% (1) 

(1) 0.0%: (O) 

(0) 0.0% (1) 

---

---

400 - 499 500 - 599 600 - 699 700 - 799 

4% (4) 2% (1) 0.5% 

1 . .5% (4) 3% (3) 2% (3) 2% 

5% (9) 7.5% (8) 7% ( 2) 1.9% 

4% (�) 4% (0) '0.0% ( 2) 4% 

3.3% (1) 3.3% (0) 0.0% (0) 0.0% 

0.0% (1) 3.4% (1) 3.4% (3) 10.3% 
: 

10% (O) 0.0% (0) 0.0% (1) 10% 

--- ---

--- (1) 8.3% ---



\..0 
["--. 

Amount claimed 

0 - 499 

500· - 999 

1000 - 1999 

2000 - 2999 

3000 - 3999 

4000 - 4999 

5000 - 5999 

6000 - 6999 

7000' - 7999 

8000 - 8999 

9000 - 9999 

Over 10,000 

. 

(1) 

(1) 

(O) 

(1) 

(0) 

(O) 

800 - 899 900 - 999 Over 1000 

--- --- (1) 0.5% 

0.8% ) 6) 5% (8) 6.5% 
� 

0. 8/� (2) 1..9% (11) 9% 

0.0% (0) 0.0% ·<7) 13% 

3. 3�� (O) 0.0% (9) 30% 

0.0% (O) 0.0% (2) 6.9% 

0.0% (O) 0.0% (2) 20% 

--- --- (1) 33.3% 

--- --- (1) 25% 
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In 3 3 %  of cases where the amount sued for was between 

0 -4 9 9 ,  at leas t  $ 5 0  was paid into court , and in 31% o f  cases 

where the amount c laiined was between $ 5 0 0  - $ 99 9  over $ 2 0 0  

was paid into court. The data s uggest that where garnishmen t  

i s  taken o n  c laims over $ 2 0 0 0  the garnishment wil l either reap 

a little or a lotG Thus in 3 0 % o f  c ases where the amount s ued 

for was $ 3 0 0 0  - $ 3 9 9 9  over $ 10 0 0  was paid into court. 

2 .  Amount P aid into Court Broken Down by Creditor Type 

l 

The f ol l owing tables show the amounts paid into court 

broken down by creditor types. 

� . 



Finance 
Amount Bank eo. 

0 53 . 5  50 . 5  

0 1  - 99 11 . 4  3 . 9  

10 0 - 199 5 . 1 4 . 8 

2 0 0  - 2 99 3 . 8  5 . '7 

30 0 - 3 99 3 . 8  6 . 7  

40 0 - 499 2 . 5  3 . 8  

50 0 - 599 o . o  5 . 7 

6 0 0  - 6 99 0 . 0  2 . 9  

70 0 - 799 2 . 5  1 . 9 

8 0 0  - 8 99 2 ;.5 0 . 0  . 
90 0 - 999 2 :5 1 . 0 

Over 10 0 0  12 . 7 13 . 3  

Credit 
Union 

56 . 7  

13 . 3  

10 . 0  

6 . 7  

3 . 3 

3 . 3  

0 . 0  

3 . 3 

3 . 3  

0 . 0  

0 . 0  

0 . 0  

Dept. 
Store 

. 

57.1 

12 . 6  

10 . 8  

1 . 8 

1 . 8 

3 . 6  

5 . 4 

1 . 8 

o . a  

0 . 0  

3 . 6  
,. f\ .!...,. ..::> 

Retai l e r  

59. 1 

9 . 0 

1 . 3 

6 . 3  

2 . 5  

2 . 5  

0 . 0  

3 . 8  

5 . 1 

1 . 3 

2 . 5  

6 . 3  

Trus t  Oil 
eo. Gov't eo. 

10 0 . 0  8 7. 0 50 . 0  

0 . 0  0 .. 0 8 . 4  

0 . 0  0 .0 2 . 5 

0 . 0  0 . 0  8 . 3  

0 . 0  12 . 5  0 . 0  

0 . 0  0 . 0  4 c2 
0 . 0  0 . 0  4 . 2 : 

0 . 0  0 . 0  8 . 3  

0 . 0  0 . 0  0 . 0 

0 . 0  0 . 0  0 . 0 

0 . 0  0 .  0 '  0 . 0  

0 . 0  0 . 0 4 . 2 

Rent er 
G.&S. 

48 .. 7 

15 . 4 

2 . 6  

7 . 7 

2 . 6  

5 . 1 

2 . 6  

2 . 6  

2 . 6  

0 . 0  

2 . 6  

7 . 7 

Rent er 
Hous. 

50 .0 

9.0 

4 . 5 

13 . 6  

0 . 0  

18 . 1  

5 . 4 

0.0 

o:o 

0 . 0 

0 . 0  

0 . 0  

"-J 
CO 

�� 
[j-1 

,; 

ill-



Pro fe s s i onal 
Amount Se rvic e s  Uti l it i e s  

0 6 9 . 2  5"0 . 0 

0 1  - 9 9  0 . 0  7 . 1 

10 0 - 19 9  7 .. 7 2 1 . 4 
. 

2 0 0  - 2 9 9  15 .. 4 14 . ·3 > 

3 0 0  - 3 9.9 0 . 0  7 . 1 

40 0 - 4 9 9  '7 . 7 0 .0 

50 0 - 59 9 p . o  0 .0 

6 0 0  - 6 9 9  0 . 0  0 . 0  

70 0 - 79 9 0 . 0  0 . 0  

8 0 0  - 8 9 9  0 .0 0 . 0  
' 

9 0 0  - 9 9 9  0 . 0  0 . 0  

Over 10 0 0  0 . 0 0 . 0 

Col lection 
Agent Individual 

0 . 0  57 . 7  

0 . 0  7.6 

0 . 0  11.,6 

0 . 0  3·. 8 

0 . 0  3 . 8  

100 . 0  3 . 8 

0 . 0  1 . 9 

0 . 0  0 . 0  

0 . 0 0 . 0  

0 . 0  0 . 0  
\ 
·, 0 . 0  0 . 0  

0 . 0 9 . 6  

Othe r 

71 . 4  

4 . 8  

9 . 6  

2 . 4 

2 . 4 

0 .0 

2 . 4 

0 . 0  

2 . 4  

0 . 0  

0 .0 

4 .. 8 

1-3 
PJ 
t1 
f--1 
(l) 

(\.) 
f--1 

.......... 

0 
0 

�� 

-...] 
\.0 
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Banks and finance companies have a s light ly lower rate 

of tot a l  failure in getting money paid into court than depart­

ment s tores , retailers and individuals.  They are, in addition , 

the only creditors who recover more than $ 10 0 0  in a significant 

number o f  cases. In almo s t  2 5 %  o f  cases finance companies 

recovered more than $5 0 0 . I n  addition , government and trus t 

c ompanies have a high rate o f  failure. There is in general 

a relatively high r ate of f ailure among pro fes s ional 

creditors (5 3�5 % banks , 5 0 �5 %  fin�nce companies , 5 6 . 7 % credit 

union s , 5 7 . 1% department s tores and 5 9 . 1% retailers ). 

3 .  Amount Paid into Court a s  a Percentage o f  the Amount C laimed 

Ano·ther way o f  presenting the recovery rate (money paid into 

cour t) is to look at the mean recovery as a percentage of  the 

tota l amount c laimed. The f o l lowing tab les indicate this general 

relationship and a l s o  broken down by creditor type. 
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Banks and financ� companies have a s li ghtly lower rate 

o f  tota l  fai lure i n  gett ing mone� paid into court than depa rt­

ment s tores , reta ilers and i ndividual s .  They are , in addi tion , 

the only creditors who recover more than $ 10 00 in a s igni ficant 

number of cases . In a lmo s t  2 5 %  o f  cases finance companies 

recovered more than $ 5 0 0 .  I n  addit i on , government and trus t 

compan ies have a hi gh rate o f  fai lure. There i s  in general 

a relatively h igh rate o f  fai lure among pro fes s ional 

creditors (5 3 . 5 % banks , 5 0 .5 %  fin�nce companies , 5 6 .7% credit 

uni ons, 5 7 . 1% department s to res and 5 9 .1% retailers ). 

3 .  Amount Paid into Court as  a Percentage of  the Amount Claimed 

Another way of  presenting the recovery rate (money paid into 

court) i s  to look at the mean recovery as a percentage of the 

total amount c laimed. The fol lowing tab les indi cate thi s  genera l  

relationship and als o b roken down b y  creditor type. 

,,: 
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Tab le 22 Amount Paid into court ·a·s :a: ·Percentage ·of A.'Liou·nt C laimed 

% No . % ··cum . Pet . 

0 368 59 59 

0 - .009 2 
. 

61 

. 01 - . 04 3 64 

.05 - .09 3 67 

. 10 - . 14 2 69 

. 15 - . 19 2 l 71 

. 20 - . 29 3 74 

. 30 - .39 3 77 

. 40 - . 49 3 80 

.,50 - .59 2 82 

. 60 - .69 2 84 

.70 - . 79 1 85 

. 80 - c89 1 86 

. 90 - «'99 C6 
�., .: 

1 . 00 - 1 . 09 3 89 

1 . 10 - 1 . 19 3 92 

1 . 20 - 1 . 29 . 2 94 

1 . 30 - 1 . 39 1 -9 5.--

1 . 40 - 1.49 � 2 97 

1 . 50 - 1.59 1 98 

1.60 - 1 . 69 98 

1 . 70 - 1 . 99 .1 99 

over 2.00 1 100 

71% o f  ca s e s  paid into court les s than 20% o f  the amount. 

c laimed, 74% les s than 30% and 80%·le s s  than 50% . It i s  interes ting 

to note that in 14% of  c a s e s  more than 100% o f  the amount c laimed 

wa s pa id into court . Garni shment may·however b e  more e ffe ctive as  

a remedy for getting money pa.id into court in smal ler c laims. Thus , 

when we ana lysed the recovery rate on c laims between 100 - 799 

(293 cases) we found that although garnishment recovered nothing in 
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60% o f  cases , total recovery o f  the debt oc curred in 23% o f  

cases , over 50% o f  the debt was paid into court i n  29% o f  cases , 

and over 30% in 32% o f  cases. 

Another way of presenting the rec overy rate (money paid 

into c ourt) i s  to l ook at the mean recovery as  a percentage 

of the total amount c la imed. The following table ind i cates 

thi s  rel at ionship broken down by creditor type. 

·Table 23 

Recovery as percentage of amount c l aimed 
broken dOwn by creditor type 

. ' 

Al l n.ct ion s 

Bank· 

Finance c ompany 

Cred i t  un ion 

Department s tore 

Retai ler· 

Trust company 

Government 

Oi l c ompany 

. 

Renter , good s  and services 

Renter , housing 

Profes s ional services 

Uti l ities 

Col lect ion agent 

Individual 

Gther 

Number 
% of actions 
--

0 . 28 ( 611) 

0 . 41 (81) 

0.22 (109) 

0 . 11 ( 31) 

0 .. 35 (57) 

0.28 'T84) 

0 . 00 (2) 

0 . 05 (9) 

0 . 34 (27) 

. 0 .  28 ( 42) 

0 . 29 (24) 

0 . 21 (20) 

0 . 38 (15) 

0 . 50 (2) 

0 . 33 ' ( 61) 

0 . 21 (4 7) 

Standard 
Deviation 

1.49 

0 . 38 

0 . 27 

0 . 60 

0 . 49 

0 .00 

0 . 16 

0 . 47 

0 . 55 

0 . 49 

0 . 46 

0 . 54 

0 . 72 

0 . 63 

0.49 

Although the s t andard deviation on these percen�ages 
i s  fairly high they do indicate that there i s  not an enormous 
di fference in recovery r ate between creditors. The mean 
recovery rate for a l l  act idns wa s 0 . 28% . Thi s  i s  a s l i ghtl y  
h�gher recovery rate than suggested i �  previous-studies 
(Dunlop: 1972) . 
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I f  a creditor i s  � repeat-p laye r , then the mean average 

return over a l l  the actions is not too unre asonab le. However ,  

for the one - shot player at garnishment it may be litt le 

conso lation to know that there is a 59% chance that nothing 

will be p aid into court. 

4. Dis c ontinuances o f  Action and Satis faction Pieces 

In addition to analysing amounts paid into court on 

garnishment, a further mea s ure of  effectivenes s  ,of the remedy is to 

a na ly s e  tho s e  c a s e s  in which a dis continuance of action o r  satisfa ction 

p iec e may have b een is sued on the a ction. I f  this ha s happened then 

o ne may pre sume that the debtor ha s either repaid the debt or come to 

some form o f  s ettlement with the creditor. 

Tab le 20 

Disc ontinuance o f  Action o r  :Satisfactioti Piec e? 

Yes 

No 

86 

515 

··': % 

14 . 3  

85.5 

In 49.4% pf ca s e s  where a dis continuance o f  action or 

s atis faction p iece had b een granted, no money had b een paid into 

c ourt. This is an initia l indicator tha t  garnishment is more 

e f fective a s  a l ever to coerce a s ettlement than is s uggested by 

the amounts paid into court . 

. . 



5 .  Number o f  Garni shments 
\ 

The following tab les indicate the di s tribut i on o f  the 

number o f  wage garn i shments and bank account garni shment s. 

Table 2 4  

Distribution o f  the number o f  wage garn i shments 

1. 

2 .  

3 .. 

4 .  

5 .  

6 .  

7. 

8 .  

9. 

10 . 

16 . 

4 0 . 
. 

. . 

2 3 6  47 . 0 %  

12 5 2 5 . 0 % 

62 12 . 0 % 

3 6  6 . 0 %  

17 3 . 0 % 

13 2 . 9 % 

7 1 . 8 %  

2 0 . 8 % 

4 1 . 2 %  

2 0 .J�% 

1 0 . 5% 

1 0 . 5% 

-

50 6 10 0 .0 %  

8 4  



Table 2 5  

Di stribution of the number of bank account garni shment s 

1.  

2. 

3. 

4 .  

7. 

8 .  

10 3 

2 7  

11 

2 

1 

1 
-

145 

6 8 . 5 % 

2 0 .0% 

8 . 0 %  

1.5% 

1. 0 %  

1 . 0 %  
--

100.0% 

85 

Thes e  data indicate that in 72 % o f  c a s e s  there are nu more 

than two wage garni shments. The wage garni shments decrease in 

s teps of 50 % from 1 to 5 garni shment s . There are mor e  ·than 3 wage 

garni shments in only 16 % o f  cases.  In over two-thirds of bank 

account garni shments, there i s  only one garnishment, sugges ti ng tha t  

bank account garni shment i s  a one-shot a ffair . 

�vhen we inves tigated th� number o f  ga:cnishments broken down 
by creditor type we founa that of total garni shment actions the 

fol lowing data repre s en� ·the ·perc entage.of creditor s'  actions 

-where they garni s heed a debtor's wages more than four time s: 

banks - 19 .. 6 % ,  finance c ompaqies - 2 7 . 5% ,  c redit uni6ns·--- 20 . 0 % ,  
+ 

department .stores - 11 . 4 % , retaile r s  - 17 . 6 % ,  trust company -

0 .0 % ,  o i l  c ompany - 8.4 % ,  rental of goods and services - 8. 7% , 

rental of hous ing - 5.3 % ,  indi�idual s  - 13 . 7% ,  uti l it i e s -

6 .7% , profe s s i0nal s ervice s  - 0 .0 % ,  co llection agent - 0 .0 %, and 

other - 0 . 0 % .  

Finance c ompani es , followed by banks, make the heavie st 

use of four or more garni shments ,  reflecting perhap s  the l arger 

amount for which they sue. (The one case  o f  4 0  garnishments i s  

accounted for by a renter o f  goods and s ervic es!) 

The following table give s another rough indi c ation of the 

av�rage number of wage garnishments broken down by creditor 

type. 
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Tab le 26 
--

Number df Wage Garnj.shment s  

Code Value Label Sum Mean Std Dev Variance 

1 1 3 7  2 . 10 56 2 . 4 2 6 3  5. 8 8 6 8  

1 .  Bank 1 8 3 2 . 4 0 79 2 . 1 552 4 . 6 4 4 7  

2 .  Finance company 2 8 8  2 . 8 2 3 5  2 . 4 6 3 2  6 . 0 6 76 

3 .  Credit union 6 5  2 . 1 6 6 7  1 . 6 4 1 8  2 . 6 9 54 

4 .  Department s tore 9 8  1 . 8 4 9 1  1 . 4 4 6 4  2 . 0 92 2  

5. Retailer 1 4 6  . 2 . 11 59 lu70 2 4  2 . 8 9 8 1  

6 .  Trust company 5 2 . 50 0 0  0 . 70 71 0 . 50 0 0  

7.  Government 9 1. 0 0 0 0  0 . 50 0 0  0 . 2 50 0  

8. Oil c ompany 4 4  1. 8 3 3 3  1 . 2 3 9 4  1. 53 6 2  

9 .  Renter: G&S 9 2  2 . 6 2 8 6  6 .6 4 2 5  4 4 . 12 2 7  

1 0 . Renter: Housing 3 3  1 .. 73 6 8  0 . 9 3 3 5  0 . 8 713 

11 . Profes siona l  services 1 2  1 .00 0 0  0 . 4 2 6 4  0 . 1 8 18 

1 2 . Utilities 1 9  1. 2 6 6 7  1 . 0 9 9 8  1 . 2 0 9 5  

1 3 . Col lection agent 3 1 . 50 0 0  0 . 70 71 0 . 50 0 0  

1 4 . Individual 8 1  1.58 82 1 . 2 357 1 . 5271 

1 5. Other 59 1. 4 3 9 0  0 . 8938 0 .80 24 

These figures are a rough es timate becaus e of the 
standard deviation. Apart from the renter o f  goods and services , 

the only c reditors with_ an average above 2 are the professiona l 

cred i tors, banks, f inance companies, credit unions, 

and retailers. The trus t  c ompany statistic s are of  little use 

because there were only two c a ses. 

1. Number of Wage Gar nishments Cro s s -tabulated with Amount Paid 
·'into Court 

The following tab le indicates the amount s paid into court 

on wage garni shment cros s-tabulated with the number o f  wage 

garn i s hments. 



PJ 
u 
1-' 
(D 

N 
-J 

Number o f  Waqe Garni shments 

Total 2 3 6  12 5 6 2  3 6  17 13 7 2 4 

Amount paid 
into court 0 1 2 3 4 5 6 7 8 9 

0 10 0 .. 0 77 . 4  59 . 7  51 . 6 2 2 . 2  23 . 5  7.7 2 8_ . 6  0.0 0 . 0 

(182 ) (74 ) (3 2 ) (8) (4 ) (1 ) (2 ) (0 ) (0) 
1 - 4 9  1 . 7 3 . 2  1 .. 6 5 . 6 0 . 0  0 .0 0.0 50 . 0  o.a 

50 - 9 9  1 . 7 3 . 2  4 . 8 1 . 8  5 . 9 0 . 0  0 . 0  0 . 0  0 . 0  

l OO - 14 9 3 . 4  2 . 4  :.. 6 0 . 0  0 .0 7.7 0 . 0  0 . 0  0 . 0  

1 50 - 1 9 9  2 .6 7 . 3 1 . 6 2 . 8  5 . 9 . 0 "  0 0 . 0  0 . 0  0 . 0  

2 0 0  - 2 9 9  5 . 1 5 . 6 4 . 8 0 . 0  11 . 8  2 3 . 1  0 . 0  0 . 0  0 . 0  
(3 ) 

3 0 0  - 3 9 9  1 . 3 3 . 2  .3. 2 8 . 3 0 . 0  7 . 7  2 8 . 6 0 . 0  0 . 0  
(1 ) 

4 0 0  - 4 9 9  1 . 7  4 . 0  6 . 5 8 . 3 11 . 8  0 . 0  0 . 0  0 . 0  0 . 0  

50 0 - 599 0 .. 9 2 . 4 9 . 7  0 . 0  11 .. 8 7 . 7 0 . 0  0 . 0  0 . 0  

6 0 0  - 6 9 9  2 . 6  0 . 8  l o 6 13 .9 - . 0 0 .0 0 . 0 0 . 0  0 .0 

70 0  - 79 9 0 . 4 I 3 e 2 1.6 8 . 3 0 . 0  7 . 7 0 . 0  0 . 0  0 . 0  

80 0 - 89 9 0 . 0  : 0 .  8 1 . 6  "0 . 0  5 . 9 0 . 0  0 . 0  0 . 0  0 . 0  

9 0 0  - 9 9 9  0 . 4  0 . 8  0 . 0  2 .8 IJ . O  15 . 4  14 .3 50 . 0  0 . 0  

Over 10 0 0  0 . 0  0 .  0
-

3 . 2  9 . 7  2 5 . 0 2 3 . 5  2 8  .. 6 0 . 0  1 2 . 1  

CO 
......,] 
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The s e  data on the number o f  garnis hment s may inc lude 

c a s e s  where more than one emp loyer was garnisheed since we 

did not distinguish in this que s tion between succe s sive and 

multiple garnishments. However ,  it is intere s ting to note that 

complete failure to get money paid into court only goe s  be l ow 

5 0 %  after three�wage garnishments and in a lmo s t  25.% of the cas e s  

involving four or five garnishments there i s  s til l c omp l ete 

failure. 77 . 4 % o f  case s  where there was one wage garnishment 

resulted in no money being paid into court. 

5 .  Analysis o f cases whe re money i s  paid into 
c ourt but not paid out o f  court 

1f money is p aid into court then one might as sume that it 

would be paid out of c ourt fo r the bene fit of the debtors' 

c reditors. The f o l lowing table howeve r , sugges t s  that in a 

number o f  c a s e s  this does not happen. 

Table 2 8 .  Payn1.ent Artal:tsis �er e Money·Paid Into Court 

Frequency % 
--

T0tal paid out o f  c ourt 19 2 8 2 . 1 

% paid out of  court 2 1  9 .  4 

None paid out o f  c ourt _ll_ 9 .  4 

2 3 4  10 0 . 0  

In 18 % of c a s es the total paid into court i s  not paid out. This 

is a curious phenomenon for which there was initially no apparent 

explanation. Broken down by c reditor s , those ca s e s  where no money 

was paid out of c ourt repre s ented 2 3 . 8 % banks , 4 . 8 %  finance 

companies ,  19 . 0 % c redit union s , 9 . 5% department store s , 19 . 0 % 

retailers , 9 . 5 % rente rs , 4 . 8 % utilities , 4 . 8 % individual s , and 

4 . 8 % o f  others. Of thos e  c a s e s  where a percentage was paid o ut , 

3 3 . 3 %  involved banks, 3 3 . 3 %  finance companies ,  5 . 6 % retailers , 

5 . 6 % department stores , 11 . 1% oil c ompan ies,  5 . 6 % renter s  o f  goods 

and s e rvic e s , and 5 . 6 % utilitie s. 
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Of a l l  cases therefore where money was paid into the c ourt 

but the tota l was not paid out of court 3 0 . 6 % represented banks , 

14 . 2 % finance companies , 3 6 c4% credit unions, 13 .0 % department 

,stores , 19 . 2 % retailers ,  18 . 2 % oil companies , 17 . 7% renters of 

· good s  and services, and 2 8 . 3 % utilities , and 5 .0 %  of individual 

cases , and 9 . 1% of othersa 

Thus banks and utilities have the highest percentage o f  

c laims where money is paid into court but not paid out o f  court. 

One possible explanation for this curious phenomenon can 
be found in an analysis of the amounts paid into court which 

have not been paid out of court. Thus , of cases where no 

money was paid out of court , in 3 8 %  o f  thes e  cases .the money paid 

into court was under $ 5 0  and in over 6 0 %  of ca s e s  money 

paid into court was under $ 10 0 ; 19 . 0 %  represented $ 10 0  to 

$ 2 0 0  paid into court; 9 . 5 % - $ 2 0 0  to $ 2 9 9 ;  and 9 oS% represented 

cases of over $1 0 0 0 . The majoliLy of these c�ses may be explained 

by the fact that the l awyer has presumably not deemed it. VJ'orth­

while to get s uch a sma l l  amount of mo ... 1ey paid out of cour·t. 

A number o f  lawyer s and creditors compl ained about the 

difficulties of getting money paid out o f  court, in particular 

r ef erring to the requirements o f  service on the deb tor wher e  money 

is paid into court (Rule 4 71 (3 ), Alberta Rule s  of Court) . A lawyer 

may b e  even more r e luctant to a ttempt to get money paid out of c our t 

if h e  is not the only creditor and wil l  have to s hare the sma l l  amount 

with_other creditors . 

Another exp lanation may be that a debtor, under the impact 

of the initial garnishment, may have s e ttled the debt but not have 

a ttempted to get his/her money paid out of court. 

A further explanation may b e  that it is difficult for a 

creditor to get money paid out o f  c ourt without tLe a s s is tance of a 

l awyer and the high per centage of  bank c a s es where money has not 
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been paid out o f  court are thos e  where employees o f  the bank 

have pursued a sma l l  c laim in co�rt . These emp loyees , how8ver , 

woul d  usua lly not know the procedure for s ub s titutional service 

and therefore the money may well remain in coprt . 

The high percentage for utilities may be explained by 

arguing that the utility as  we no ted earlier may be concerned 

primar ily with symbo lic deterrence . 

However , the significant percentage o f  cas �s where more 

than $ 100 was s til l remaining in court and the smal l number o f  

cases where over $ 1000 is s till in court i s  disquieting . 

In addition , it might be s ubmitted tha t  these data indicate 

the cumbers ome and cos tly nature of the proces s (service , etc . )  

for a one- shot creditor with a sma l l  deb t . I t  a l s o  indicates 

that if the garnishment proces s functioned as  it was supposed 

to do then it would be cost J y .  
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P art 2 :  The Co sts o f  Recove ry 

Introduction 

We were intere s te d  in obtaining data on the co s t  o f  

garn i s hment and the l ega l p roce s s  pre ceding garn i $ hment. The 

data pre s ente d h ere represent only tho s e  cos ts o f  legal action 

and garnishment which a creditor may be abl e  to charge the 

debtor with. They do not take into account the costs  which 

the cre ditor wil l  have to pay to · his l awyer , nor do they take 

into account the pub l i c  costs o f  subs idis ing the legal proce s s. 

Although there is always the po s sibil i ty in theory that a 

creditor could by contract insert a provi s i on whi ch made the 

debtor liable for a l l  cos t s  (s o l i citor and c lient cos ts) , it 

woul d  appear that in practice thi s i s  rare ly used. * 

In addition , it woul d  appear from the court files that 

many lawyers do not make a proper provis i on for co sts  when fi l ling 

out garnishee s ummons. We are con cerne d -that the s 2  uw ca on 

costs may be unrel i ab l e  b e caus e they h ave not been ful ly 

documente d  in the court f i l e s .  They may there fore under­

repre sent the c o s t  o f  garni s hment action . 

. The following tab l e s  indi cate in do l lar bands the co s t s  an d the 

cos t s  and inte re s t  (where applicab le) be fore and after j udgment . 

Co st s  be fore j udgment 

No. % Cum. P ·ct. 
-

0 5 1 1 
1 · - 2 4  10 1 17 18 

2 5  - 4 9  72 12 3 0  
5 0  - 9 9  89 16 4 6  

10 0 - 14 9 2 14 3 7  83 
15 0 - 19 9 70 12 9 5  
2 0 0  - 2 4 9  13 2 9 7  
2 5 0  - 2 9 9  9 1 9 8  
3 0 0  - 3 9 9  3 1 9 9  
Over 4 0 0  6 1 10 0 

-- -

5 82 10 0 
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5 4 %  o f  cos ts befo+e j udgment are over $ 1 0 0  and 3 7% o f  co s t s  
fall  between l O O  and $ 1 4 9 . P rej udgment interest may add a 

significant percentage to c laims. Thus , in 3 5% o f  cases co sts  

and interes t on j udgment are over $ 1 50 whereas this is true for 

cos ts a lone in only 1 7% of cases. 

Cos t  and Interest Before Judgment 

No. % Cum. Pet. 
-

0 5 1 1 

1 - 2 4  9 6  16 17 

2 5  - 4 9  6 8  1 2  2 9  

5 0  - 9 9  78 12 4 2  

1 0 0  - 1 4 9  13 2 2 3  6 5  

15 0 - 1 9 9  6 4  11 76 

2 0 0  - 2 4 9  3 3  5 82 

2 5 0  - 2 9 9  2 5  4 86 

3 0 0  - 3 9 9  3 3  6 9 2  

' 4 0 0  - 4. 9 9  1 9  3 9 5  

5 0 0  - 5 9 9  7 1 9 6  

6 0 0  - 6 9 9  1 1  2 9 8  

Over 70 0 12 2 10 0 
--

5 83 l O O  

The fol l owing tab le indi cates the c o s ts after j udgment. 

No. % Cum. P et. 
-

0 115 2 8  2 8  

1 - 2 4  84 2 1  4 9  

2 5  - .4 9  6 4  1 4  6 5  

5 0  - 9 9  72 18 83 

1 0 0  - 1 4 9  2 5  6 89 

150 - 1 9 9 1 3  3 9 2  

2 0 0  - 2 9 9  19 5 9 7  

3 0 0  - 3 9 9  3 1 9 8  

Over 4 0 0  10 2 l Q O  
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These data are c learly unreli able s ince the es timated cos t  

o f  one garnishee s ummons i s  $ 2 5 . · The s i gni f i cant number o f  cases 

where no provi s ion for cos t s  was made s uggest po s s ib le poor 

practi ce on the part o f  those lawyers garni shee ing. These 

data therefore p robably under-present the costs  of garni s hment 
after j udgment. 

It mi ght also be s uggested tha t if garn i s hment i s  used to 
c oerce a settlement then the creditor may s imp ly drop the co sts 
a fter j udgment .  

It i s  interes ting t o  note that we di s covered that although 

only approximately 10 % o f  cases from 0 - 4 9 9 have pre - j udgment 

co s t s  over $ 10 0 , almost 4 7 %  o f  cases between 5 0 0  - 7 4 9  have 

costs  over $ 10 0  and 7 0 %  o f  cases between 7 5 0  - 9 9 9  have cos t s  

over $ 10 0 .  For c laims between 10 0 0  and 19 9 9  9 0 %  o f  cases have 

costs  o ver $ 10 0 .  

The sharp increase in co s t s  once a c la im goc e over $ 5 0 0  

and $ 7 4 9  indicates the part i a l  s ub s i dy o f  the co s ts o f  legal 

proces s thro ugh the Small Claims Court and Di strict Sma l l  

Cl aims Court procedure. 

The fol lowing tab le i ndicates the amount c laimed in the 

actions b roken down into dol l ar bands and cro s s -tabulated with 

the total costs  and i nteres t on the acti on broken down i nto 

do l lar b ands . 



The Tables on the fo l lowing pages indi cate the average 

cos t s  o f  action before and a fter j udgment broken down by 

credi tor type , and the average cos t s  o f  act ion and interes t 

before and after j udgment broken down by creditor type. 

9 4  
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- - - D E S C B ! P T I  0 N F S U B 0 0 P 0 L A  T I 0 N S 
\Qf3. C O ST OF A C 'II O N  TO JU D G M E NT BROKEN DOWN. BY 
I C 1 C R E DIT O R T Y P E  

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

C O D E  V AL U E  L A E :E L S U M  M E AN 

\ 5 9 9 5 8 . 0 0 0 0  1 0 4  .• 0 9  3 8 

1 .  B A N K  1 0 0 9 2 . 0 0 0 0  1 2 6 . 1 5 0 0  
2 .. F I N A NC E  C.O . 1 2 8 1 9 .. 0 0 0 0  1 2 0 . 9 3 4 0  
3. C F E DIT fJ N ION L+ 1 3 9 . 0 0 0 0  1 3 3  .. 5 1 6 1  
4 .  D E PT S TO R E  4 8 3 6 . 0 0 0 0 84 . 84 2 1  
5 .. R E T AI L E R  7 5 8 4 . 0 0 0 0  9 4 . 8 0 0 0  
6 .  T BUS T COM P AN Y  3 3 0 .. 0 0 0 0  1 6 5 ... 0 0 0 0  
7'. G OV E R N 1'1E N T  3 8 5 . 0 0 0 0  E 4  . 1 6 6 7 
8. OI L C O N P A N Y  2 1 8 0  .. 0 0 0 0  f, 7 .. 20 0 0  
9 .  . F E NT E R : G� S 4 4 5 8 . 0 0 0 0  / 1 1 7 .. 3 1 5 8 

1 0 .  FE NTE R :  H O USI N G  2 0 4 8 � 0 0 0 0  8 5 . 3 3 3 .3  
1 1 . P R OF E S S ' L  SE R VI C E S  1 1 0 4  .. 0 0 0 0  6 4  .. 9 4 1 2  
1 2 . U T I L IT I ES 7 4 8 . 0 0 0 0 4 9 . 8 6 6 7  
1 3 . C OL L E C T '  N .AG EN T 1 2 8 . 0 0 0 0  6 4 . 0 0 0 0  
i 4. I N D I VI D U A L  5 7 6 /.l- . 0 0 0 0  1 1 0 .. 8 4 6 2 
1 5. OT H E .R 3 3 4 3 . 0 0 0 0  8 1 .  5 3  6 6  

STD . O E V  V A RI A NC E  

1 0 6 . 5 3 6 1 1 1 3 L+ 9 . 9 3 5 5 

7 5 . 5 4 2 9 5 7 0 6 . 7 3 6 7  
8 6 . !J. 8 3 9 7 4 7 9 . 4 7 1 8 
7 5 . 9 1 4 4 5 7 6 2  .. 9 9 1 ii 
4 2 . 26 1 0  1 7 8 5  .• 9 9 2 5  
8 1 . 7 1 5 1  6 6 7 7 . 3 5 1 9  

7 ... 0 7 1 1  5 0  .. 0 0 0 0  
6 1 . 1 Q ij 6 3 7 3 3 . 7 6 6 7  
3 9 . 8 5 2 9  1 5 8 8  .. 2 5 0 0  

1 9 9  .. 5 1 9 8 3 9 8 0 8  .. 1 6 7 9  
5 6 . 1 7 8 8  3 1 5 6 . 0 5 8 0  
5 6 . 4 2 0 8  3 1 8 3 . 3 0 8 8  
2 7 . 7 1 7 6 7 6 8 . 2 6 6 7 
7 9 . 1 9 6 0  i 6 2 7 2 . 0 0 0 0  

2 1 5 . 5 3 3 8  4 64 S q ._ 8 3 8 6  
69 . 0 0  3 3  4 76 1  .. 4 5 4 9 

These data indicate that the average cos t s  o f  action to j udgment are s igni f ic antly 

hi gher for loan claims than for retail c laims . 

N 

{ 5 76 ) 

( 8 0 ) 
' ( 1 0 6) 

{ 3 1 ) 
( 5 7 ) 
( 8 0} 

{ 2 )  
( 6) 

( 2 5) 
( 3 8 )  

( 2 1+) 
( 1 7) 
( . 1 5 ) 
( 2) 
{ 52) 
( q 1 ) 
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4 .  
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6 .• 

7 .  
8 .  

9 .  
1 o .. , 
1 1 . 
1 2 � 
, 3. 
1 4 , 
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a - - D E S C R I P T I O N  O F  S U P P 0 P U L A T I O N S 
Q 1 6  C OS �' S  O F  .A CT IO N  A FT ER J U D G M E N 1r BROKEN DOWN B'l 
Q 1  C RE DI 'IO.R T Y P E  
- - - - - - - - � - � � - - - - - - - - - - - � � - - - � � � - � 

V A L U E  L A B EL S U M M E A N  S T D D EV V A R I AN C E  

2 5 9 6 0 . 0 0 0 0 6 4 . 57 7 1  1 2 5 .  () 3 19 1 5 6 3 2 .. 9 8 7 8 

B A N K  4 2 6 2 .. 0 0 0 0  '-77.  ll9 0 9  1 1 4 .. 4 ] 9 8  1 3 0 '9 6 . 4 7 6 8 

F IN .A N  C E CO • 8 6 5 9 .  0 0 0 0 9 8 . 39 7 7  1 5 2  .. 4 4 9 1  2 3 2 4 0  .. 72 5 1  
C RE DI T  U N I O N  1 6 8 9 . 0 0 0 0  73 .. 43 4 8  1 2 6 . Li6 6 2  1 5 9 9 3 . 7 1 1 5  
D E P T  S VJO B E  1 2 1 7 . 0 0 0 0 2 8 . 9 7 6 2  3 5 .  1 3 2 1  1 2 3 4 . 2 6 7 1 

'O ET � IL E R  4 2 5 8 . 0 0 0 0  8 3 .  ll 9 'J 2  1 5 1.. 7 9  5 2  2 3 0 4 1 . 7 7 4 9  

T P. U S T  C OM P AN Y  o .  0 o . o  o . o  o . o 
G O V E R N  ME N 'I 2 8 3 . 0 0 0 0  7 0. 75 0 0  8 .3 . 9 1 0 2  7 0 4 0 ... 9 1 6 7  
O I L CO M P A N Y  7 6 2 . 0 0 0 0  3 4 . 6 3  6 4  5 4 . 7 5 7 9 2 9 9 8 . 4 3 2  9 
R E NTE R :  G & S  8 1 7. 0 0 0 0  3 2 ,. 6 8 0 0 3 6 . 5 2 7 1 l3 3 t.J . 2 2 6 7 

R E N TE R : H O U ST NG 5 7 8 . 0 0 0 0  4 8 . 1 6 6 7 7 2  .. 3 2 1 0  52 3 o .  3 3 3 3  
P BOF ES S ' L S ER V IC ES 22 8 .  0 0 0 0 2 8  .• 50 0 0  2 8 .  2 4 3 8  7 9 7 . 7 1 4 3  
U TI LI TI E S  2 0 � 0 0 0 0 3 . 3 3 3 3  s .  1 6  q o  2 6 . 6 6 6 7 
C O.L LEC 1 '  N AG E N T o .  0 o .  0 o . o o . o 
I N DIV I tU AL 1 6 8 5 ., 0 0 0 0  5 1 . 0 6 0 6  1 7 2. 20 3 5  2 96 5 4 . 05 8 7  
OTH E R  1 5 0 2 :e 0 0 0 0  5 0 . 06 6 7 1 3 9 .. 87 7 3  1 9 5 6 5 . 6 5 0 6  

N 

{ 4 0 2) 

( 5 5) 
( 8 8 ) 
{ 2 3) 
{ 4 2) 
{ 5 1 )  
( 2) 

{ !J) 
( 2 2 ) 
( 2 5) 
{ 1 .2) 
{ 8 )  
( 6) 
{ 1) 
( 3 3 ) 
( 3 0) 
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C OD E  

1 .. 
2 .  
3. 
4 .  
5 ,.  
E .  
7. 
8 • ' 

q ... .. 

1 o .  
1 1 . 
1 2 . 
1 3  .. 
1 4115 
1 5. 

V A L U E  L A B EL S U M ME .l\ N  S T D D EV V AR I AN C E 

9 2 2 2 9 . 0 0 0 0  1 6 0 . 9 5 8 1  1 7 6 .  1 5 0 5  3 1 0 2 9 .. 0 0 87 

B A N K 1 6 1 6 4,. 0 0 0 0  2 0 2  .. 0 5 0 0  1 8 4  .. 4 6 7 8  3 4 0 2  8 . 3 772 
F I N A N C E  CO . 2 8 9 1 2 . 0 0 0 0  2 72 . 75 4 7 2 2 3. 38 3 2  4 9 9 0 0 . 03 4 5 
C RE DI T  UNI O N  7 7 3 6 . 0 0 0 0  2 £t 9  .• 54 8 ll 1 9 7 . 9 5 7 9  3 9 1 8 7 . 3 2 2 6  
D E P !  S 'IO R E 6 0 4 6  .. 0 0 0 0  1 0 7  .. 9 6 4 3 7 3. 6 2 3 1  5 4 2 0 . 3 62 3  
R ET 1\. I L  F R  1 0 1 6 .5 . 0 0 0 0  1 2  7 .  06 2 5  1 27 .  1 5 4 2  1 6 1 6 8 . 1 8 5 9 
T R U S T C O M P AN Y  5 0 5 . 0 0 0 0  2 52 .• 5 0 0 0  1 7 . 6 7 7 7  3 1 2 . 50 0 0  
G O V E R N M E N 1 ] 8 5 . 0 0 0 0  6 4 .  1 6  67 6 1 . 1 0 46 3 7 3 3  .. 7 6 6 7  
O I L  CO M P A N Y 2 3 8 3 . 0 0 0 0 9 1  • 6 5  3 8  4 6 . 8 8 8 8  2 1 9 8 � 5 55 4  
R E N TE R :  G & S 5 6 9 0 .. 0 0 0 0  1 5 3 . 7 8 3 8  2 1 8 . 8 1 5 4 4 7 8 8 0 . 1 7 4 2  

. R E N T E B :  H O U S.I NG 20 5 8  .. 0 0 0 0  8 5 . 75 0 0  5 6 .., 4 0 6 3  3 1 8 1 . 6 7 3 9 
P B O F E S S ' L S ER V IC ES 1 0 8 3 :a 0 0 0 0  6 7  .• 6 8 7 5  5 7  .• 0 8 56 3 2 58 .  7 62 5 
U TI LI TI E S  7 4 8 . 0 0 0 0  4 9 .  86 6 7  2 7 . 7 1 7 6  7 6 8 . 2 6 6 7  
C OL L E C 'It N A G E N 'I  1 2 8 .. 0 0 0 0  6 4 . 0 0 0 0  79 . 1 9 6 0  62 7 2  .. 0 0 0 0  
I N D I V I DU AL 6 5 0 6 . 0 0 0 0  1 2 5 . 1 1 S q 1 9 8  .. 3 0 1 2  .3 9 3 23 . 3 59 0  
O TH E R  3 7 2 0  .. 0 0 0 0 93 . 0 0 0 0  79 . 26 8 8  � 2 83 . 538 5 

Note the extent to wh ich the intere s t  adds to the cos ts in the case  o f  loan credit , 

parti cularly for f inance c ompany loans . 
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( 5 73} 

( 8 0 ) 
{ 1 0 6 )  

( 3 1) 
( 5 6 ) 
( 8 0 )  
{ 2) 
{ 6 )  

{ 2 6 ) 
( 3 7) 
( 2 4 ) 
( 1 6 )  
( 1 5} 
( 2 )  
{ 5 2 ) 
( 4 0) 
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C O D E  V A L U E  L J\ B EL S U M ME A N  S T D  D EV V AR I AN C E N 

2 53 5 4 . 0 0 0 0 6 3. 2 2  6 9  1 1 9 ... 3 3 1') 1 4 2 3 9 . 8 8 0 9 ( 4 0 1} 

1 .  B A N K  4 2 6  2 .  0 0 0 0  7 7 o 4 9 0 9  1 1 4 .. 4 3 9 8  1 .3 0 9 6 .. 4 7 6 8 { 55) 
2 ¥  F I N A N C E  CO . 8 0 4  8 .  0 0 00 9 2  .. 50 57 1 3 1  • .3 2 6 7  1 72 4 6 . 6 9 4 7 { 8 7 ) 
3 .  C RE D I T  U N I O N 1 6 8 9 � 0 0 0 0  7 3  .. 4 3 1J 8  1 2 6 .  !l6 6 2  1 5 9 9 3 . 7 1 1 5  { 2 3) 
l.f .  D E ·P 'I  S 'l O R E  1 2 1 7  .. 0 0 0 0  2 8  ... 9 7 6 2  3 5 .  1 3 2 1  1 2 3 4 . 2 6 7 7 ( 4 2) 
5 .  R ET AIL F R  4 2 5 8 . 0 0 0 0  8 3  .. 49 0 2  1 5 1 .  7 9  5 2  2 3 0 4 1 . 7 7 4 9 ( 5 1 ) 
6 .  T R U S T C O M P A N Y  0 � 0 o . o o . o o. o { 2) 

7 .  G O V E R N �1 E N !  2 8 3 . 0 0 0 0  7 0  •• 7 5 0 0  8 3. 9 1 0 2  7 0 4 0 . 9 1 6 7  { it) 
A • 

.. O I L  CO M !? l! N Y  7 6 2 :. 0 0 0 0 � 4 .  6 3  6 ll 5 4 .  7 5  7 9  2 9 9  8 .  4 3 2  9 ( 2 2 )  
9 .  R E N T E R !  G & S  8 2 2 . 0 0 0 0  ] 2  .. 8 8 0 0  3 6 . 3 5 4 0  1 3 2 1 . 6 1 0 0 ( 2 5) 

1 o .  R E N TE H : H O U SI NG 5 7 8 . 0 0 0 0  4 8  .. 1 6 6 7  7 2 . 3 2 1 0  . 52 3 0 . 3 3 3 3 ( 1 2) 
1 1 . P RO F E S S 1 L S ER V IC E S 2 2  8 .  0 0  0 0  2 8  .. 5 0  0 0  2 8 . 24 3 8  7 9 7 . 7 1 4. 3  ( 8 )  
1 2. U TI LI TI E S  2 0  .. 0 0 0 0 .3 . 3 3 3 3 s .  1 6 4 0  2 6 . 6 6 6 7  ( 6) 
1 3. C CLLE C � '  N AG E N T  l) . l) o .. o o .  0 o .. o ( 1) 
1 4� I N  DIV I tU AL 1 6 8 5 . 0 0 0 0  5 1  .• 0 6 0 6  1 7 2 . 20 .3 5  2 9 6 5 4  • 05 8 7 ( :3 3 } 
1 5 . OTH E R  1 5 0 2 . 0 0 0 0  s o .  06 6 7 1 3 9 . 87 7 3  1 9 56 5 . 6 5 0 6  ( 3 0) 
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1 .  Re lationship o f  Costs · on Action to Amount Pa id into Court 

An important d i s covery was that in over two thi rd s  of  case s , 

the total cos t s  and inter e s t  on the action exc eeded the amount 

p a id into court . 

In the 18 9 c as e s  where the amount paid into court exceeded 

the costs and i nte re s t  on the action , the fo l lowing table shows 

the percentage which the cos ts and intere st repres ente d . 

% Number % Currl. . Pet . 
- -

0 - • 0 9  3 8  

0 . 1 0 - 0 . 1 9 3 9  

0 . 2 0  - 0 . 2 9  3 6  

0 .3 0  - 0 . 3 9  2 9  

0 . 4 0  - 0 . 4 9  1 5  

0 . 5 0  - 0 .5 9  9 

0 . 6 0  - 0 . 6 9  7 

0 . 7 0 - 0 . 7 9  1 0  

0. 8 0  - 0 . 8 9  3 

0 � 9 0  -· 0 . 9 9  3 
-

1 89 

The fol lowing tabl e  indicate the to�al c o s ts and inter e s t  

before and after j udgment s tate.d a s  a per centage of the amount 
c laimed in the action . 



l O O  

Co sts and Inte re s t  Be fore and After Judgment s t ate d a s  a P e r ­
centage o f  the D e b t  C l a ime d 

0 3 8  6 6 

0 . 0 1  - 0 . 4 9  9 7  1 6  2 2  

0 . 5 - 0 .9 9  9 9  16  38 

0 . 1 0 - 0 .1 4 9  1 0 2 1 8 56 

0 . 1 5  - 0 . 1 9  79 1 3  6 9  

0 . 2 0  - 0 . 2 9  88 1 4  83 

0 .3 0  - 0 . 3 9  52 8 9 1 

0 . 4 0  - 0 . 4 9  1 7  3 9 4  

0 . 50 - 0 .74 1 9  3 9 7 

0 . 75 _. 0 . 9 9  5 1 9 8 

Over 1 0 0 %  1 4  2 1 0 0  
- - -

6 2 2  1 0 0  l OO 

Thus in 3 8 % o f  case s cos t s  were unde r . l O %  o f  t- h e  d�bt. c l aime d ,  

i n  6 2 % they we re ove r 1 0 % , i n  4 4 %  o f  cas e s  o ver 1 � %  o f  th e debt 

and in 3 1 % o f  case s ove r 2 0 % o f  the debt . 

We we re inte re s te d  in furthe r analy z ing the s e  data broken 

down by creditor type and the fo l lowing tab le rep re s ents th i s  

analys i s . 



Costs of recovery: conclusions 

1. These data indicate that costs may add a significant 

amount to a debt (68% over $100) both before and after 

judgment. 
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2. They indicate also that as an absolute amount, costs are 

significantly higher for suing on amounts over $1,000 

and that interest on loans aqds significantly to the amount 

owed. 

3. The subsidisation of court costs by the Small Claims 

process means that costs are significantly less where this 

process is taken advantage of. 

4. Point 3 means that in general the costs for suing on loans 

over $1,000 are significantly higher than for small retail 

credit claims. In act�ition, since the probable costs of 

one garnishment are $25 approximately, and since loan 

�reditors will have to use a number of garnishments if 

they wish to liquidate the debt through the court process, 

· then this also adds to their cos t . 

5. · A creditor with a small claim may therefore be able to 

keep costs down, at least until the first garnishme11t. 
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IV. Other Remedies Being Pursued by the Creditor in Addition to 
Garnishment 

1. Seizure and Sale of Debtors' Assets 

It is argued by many commentators that wage garnishment 

is the most popular and effective creditors' remedy against a 

consumer, especially where the: debt is for a small amount (under 

$1,000). We were interested in obtaining data on the number of 

cases where a creditor pursued other remedies in addition to 

garnishment. We therefore took a random sample o� 100 from the 

622 court files and checked with the Sheriff's Office for any 

action taken against the debtor's personal proper ty in the 

principal action. 

We also gathered data in these 100 cases on any 

repossessions under conditional sales or chattel mortgages and 

documented any other writs of execution filed by other creditors 

within one year of judgment in the principal action. 

The following table indicates whether any seizure action 

was in itiated on the writ of execution. 

Action taken on writ of execution. 

··.No action taken 

Action taken 

No writ filed 

63 

12 

25 

100 

63.0 

12. 0 

25.0 

100. 0 

The most surprising data were that in 25.0% of cases, 

no writ of execution was filed. Two explanations are possible 

for this. Firstly a creditor does not necessarily need to have 

a wri t filed against a debtor in order to get money paid out 

of court on a garnishee. He may do so by a judge's order. 

Second the creditor may have little expectation of recovering 

anything through seizure of property; especially if the 
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garn ishment is being used primarily as a lever to coerce settle­

ment. Filing a writ of execution is a relatively simple task 

and the significantly high percentage of cases where. one was not 

filed suggests a lack of interest by creditors in seizing 

personal property under a general writ of execution. This 

hypothesis appears to be substantiated both by the following 

table which shows that in 88% of cases no action was taken on 

the writ and also by our creditors interviews. 

Action taken on writ of execution 

Actual seizure 

Seizure instructed 

No action taken 

6 

6 

88 

100 

6.0 

6.0 

88.0 

100.0 

Thus in 6.0% of cases seizure was instructed but not 

actually carried out and in 6. 0% of cases seizure was actually 

carried out. In no case was there any record of a sale of 

the debtor's goods taking place. Of the 6 cases where itt;ms 

were seized, 3 were automobiles, 1 furniture, 1 a w inch and l 

shares. 

(1) Repossession under conditional sale and chattel mortgage. 

In 9 (or 9 .  0% of) cases ·(of the lOO) the debtor was subject to t..'le 

possibility of repossession and sale because of seizure under a 

conditional sale. These were all at the instance of creditors 

oth€r than the one in the principal action. 8 of the 9 cases 

concerned the repossession of automobiles. 

In addition, (out of the lOO), 8 creditors repossessed goods under chattel 

mortgages, 7 of these being other creditors than the creditor 

who was garnisheeing. Of those 8 cases, 5 represented seizure 

pf an automobile, 1 household appliance, and 2 were mobile homes. 
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As part of our study of the extent to which debtors were 

"repeat players, " we also gathered.data on the number and amount 

of other writs of execution filed within one year of judgment of 

the principal ac tion. 

Writs of Execution Filed Within One Year of 
Ju�gme'rit: :in Principal: Act·ion 

0 

1 

2 

3 

4 

5 

6 

0 - 49 9 

500 - 9 ·9 9 

1,000 - 1,9 9 9  

2,000 - 2,999 

3,000 - 3:9 9 9  

4,000 - 4,9 9 9  

5,000 - 7,49 9 

7,500 - 9 ,9 9 9  

Over 1,000 

61 61.0 

23 23.0 

6 6.0 

5 5.0 

3 3.0 

1 1.0 

1 1.0 
- -

100 100 

illnount of Debts Claimed in O��er 
· �?.cits 

:O::r-·
Execution 

11 29 �.0 

2 5.0 

4 11.0 

3 8.0 

3 8.0 

4 10.0 

3 8.0 

5 12.0 

3 8.0 

These data indicate that the majority of debtors have no 

other writs against them but that there is a significant minority (16%) 

with 2 or more writs against their property. 
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Finally , we gathered data on the number of cases where the 
writ of execution was still subsisting against the debtors property . 
In 9 0.5% of cases where a writ had been filed , it was no longer 
subsisting against the debtor . 

Of those cases where no writ was filed, the debt sued for 
was in 47.5% of the cases under $500, 70% under $1,000 and 90% 

under $2,000. In those cases where no action was taken on the 
writ 27% were for claims under $5oo; 52% under $1,000, 86.3% under 

$2,000. In cases where action was taken on the writ 33.3% were 
for debts under $500, 49% under $1,000, 57.3% under $2,000, 65.6% 

under $3,000. · 33% of cases where action was taken were therefore 
for debts over $3,000. This compares with 4.0% for cases where no 

·no writ was filed and 6.4% for cases where no action was taken . 

We also cross-tabulated the action taken on the writ of 
execution with the amount paid into court on garnishment. In 
those cases where no action was taken , 45 . 8%- of �ases resulted 

in no money being paid into court , 6.8% $1 - $9 9, 15.3� $�00 - $199, 

1�.3% $200 - $49 9, 10.2% $500 - $ 749, 1.7% $750 - $ 9 99 and 5.l% 

over $1,000. 

In those cases where action was taken on the writ , 
66.7% resulted in no money being paid into court , 16.7% $1 - $99, 

8.3% $400 - $49 9, and 8.3% $800 - $ 89 9. 

Where no writ of execution was filed , 55% represented 
no money paid into court , 11% $1 - $9 9, 9 %  $100 - $19 9, 12% $200 -

$49 9, 11.8% $500 - $999, 5.9 %  over $1,000. 

The breakdown by creditor type of cases where action 
was taken on the writ of execution was as follows : 

1 (Bank, Finance Company, Department Store ,  Renter Goods 
and Services, Professional Services ) 

2 Credit Union , Individual 

3 Retailer 
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Summary 
1. Creditors make little use·of their power to seize 
personal property under a writ of execution where they are also 
garnisheeing and if they do attempt seizure will do so only where 
the debtor owns individual items of a relatively large value , 
for example, automobiles. This is also reflected in seizures 
under chattel mortgages and conditional sales. 

2. The fact that no sale was carried out of goods seized 
suggests either that the debtor validly objecterl to seizure or 
thaL he came to a settlement with his creditor. Seizure may also 

function therefore as a lever to coerce settlement. 

3. These data do not include cases of voluntary repossession 
where a debtor voluntarily gives up the secured item. We do not 
have statistics on this phenomenonc 

2. Aoooin t.rnent for ·Exami:rl:a:t:ion: ·in Aid :of: :Ex:e·c:uti·on �-----------------------------------------------------

This procedure, which permits a creditor to examine the 

debtor as to his means and circumstances, was applied for in only 
6.0% of all cases. 

The amounts sued for in those 37 cases were: $100 -

$499, 13.5%; $500 - $999, 21.6%; $1,000 - $1,999, 21.6%; $2,000 -

$2,999, 1 4.5%; $3,000 - $4 ,999, 21.6%; $6,000 - $6,999, 2.7%, and 
over $10,000, 5.4 %. 

Thus over 62% of cases were for amounts over $1,000 and 
29.8% were for debts over $3,000. 
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3. Applications under Rules 481 (1) , 4 84 and 48 5 of the Alberta 
Rules of Court 

(1) Rule 4 81(1) 

This procedure allows any person claiming to·be interested 

in the money attached to apply to court to set aside the garnishee 
summons or for an order for the speedy determination of any questions 
in the action or in the garnishee proceedings or for such other 
order as may be just . 

Our data indicated .that there were no applications under 
this section . 

(2) Rule 484 

This rule applies to the situation where a husband and 
wife are both in receipt of #a9co and salary� It permits a 
creditor to apply to court to have the exemption reduced which 
one or both of them would be otherdise entitled to under Rule 
4�3. 

There were no applications under this section. 

(3) Rule 485 

This rule sets out the special procedure to be used 
against absconding debtors , and applies to debts of $200 or 
upwards . 

There were no applications under this section . 
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V .  Other Consequences for Debtors 

1 .  Bankruptcx 

Only 7 or lo2% of debtors went bankrupt according to the 
court files . When we checked with the Sheriff's files on 100 debtors we 
discovered an additional bankrupt . We suspect therefore that 
our percentage is an underestimate. However, it would appear 
that very few debtors went bankrupt. 

When we cross-tabulated bankruptcy with.the nature of 
the debt , we discovered the intriguing fact that 4 0I 57.1% of 
the debtors who went bankrupt were sued for finance company loans , 
1 for a bank loan , and 2 for retail credit . 

2. Orderly Payment of Debts 

Only 4 or 0.7% of debtors went on the Orderly Payment of 
Debts plan under Part X of the Bankruptcy Acte Again we are 
concerned about the reliability of this figure ana thinK that it may 

underestimate the number . 

Two of these debtors were sued for finance company lonns, 

1 by a department store and one by a renter of goods and services . 

VI . Court Where Action Brought 

We were interested in analysing the use of differing 
courts by creditors . In Alberta a creditor will usually have a 

choice between the District Court for claims over $1,000, the 
District Court (Small Claims ) procedure and the Small Claims 
Court for claims below tha·t amount. _ The Small Claims Court Act 



increased the jurisdiction of the small claims court from $500 

to $1,000 effective January 1st, 19 77. 65% of our cases began 

before 1 9 77 and we note below the change in pattern of court 
use between File Survey #1 and File Survey #2. 
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The following table indicates the courts wher� the action 

was brought . 

District 381 61. 3 

Supreme Court 14 2. 3 

Small Claims 44 7 c l 

District Small Claims 164 26. 4 

Missing data 19 . 3. 1 

622 100. 0 

We also obtained data in File Survey #2 on the use of 
differing courts and the following table represents these data . 

File Survey #2 was conducted on files· fronL �vvember, 1978 to 
approximately the end of January, 1 9 7 9 .  

File Survey #2 - Court Where Action Brought 

District Court 1 10 62. 1 
Supreme Court 3 1. 7 
Small Claims 39 22. 0 

District Small Claims 22 12. 4 
Missing data 3 . 1. 7 

-

177 100. 0 

There is a sharp contrast between these data concerning the 

use of the Small Claims court procedure . Although only 7.1% of 
creditors were using small claims in File Survey #1 , 22% are using 
the procedure in F ile Survey #2 and only 12. 4% are using the 
District Court (Small Claims ) procedure . Those creditors who 
app�ared to be making heavier use of the small claims procedure 
were banks , finance companies and department stores . 



Percentage of Selected Creditors Suits· 
·i�n $ma·ll C 1·a.im� Court· 

1 10 

File .Surve:L_#l · File Survey #2 

Finance· Companies 9. 3 39. 4 

Department Store 3. 5 52.0 
. 

Retailer 7. 2 12. 5 

Bank 2. 5 17. 6 

Credit Union o.o o.o 

Oil Company 3 .. 7 o.o 

Individual 13. 0 20. 0 
Professional Services 6.7 o.o 

Housing Rental 4. 2 16. 7 

Distribution of creditors_ sui.t .i.n di.fferent cou:r;ts: F!.le summary # 1 

In File Survey #1, 75. 9% of Bank Claims brought in District 
Court, 6. 3% Supreme Court, 2 . 5% Small Claims , 1 5 . 2% District Small 

C�cairr..s. 

80.4% of Finance Company claims brought in District Court , 
9·. 3% Small Claims, 10. 3% District Small Claims • 

. 57. 9% Department Store claims brought in District Court, 
1. 8% Supreme Court, 3 . 5% Small Claims, 36. 8% District Small Claims. 

62. 7% Retail Claims District Court, 7 . 2% Small Claims, 
30. 1% District Small Claims. 

Oil Company - 59 . 3% District, 3 . 7% Small Claims, 37% District 
Small Claims. 

Professional Services - 47.4% District Court , 5 . 3% Supreme, 

0. 0% Small Claims , 47 . 4% District Small Claims . 

Utilities - 33 . 3% District , 6 . 7% Small Claims , 60 . 0% District 
Small Claims. 
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Individual - 33. 3.% District, 11. 1% Supreme, 13. 0% Small 
Claims, 42. 6% District Small Claims. 

The fol lowing table indicates a similar analysis in File 
Survey #2. 

District Court Supreme court · SmaTl Claims 
District Court 
Small Claims 

Bank 

Finance 
Company 

Credit Union 

Department 
Store 

Retailer 

Trust Company 

Government 

Oil Company 

Renter 
G .• & S. 

Professional 
Services 

Utilities 

Collection 
Agent 

Individual 

79. 4 

54. 5 

100. 0 

40. 0 

75. 0 

100. 0 

75. 0 

100. 0 

50. 0 

o.o 

71. 4 

o.o 

46. 7 

o.o 

3. 0 

o.o 

o.o 

o.o 

o.o 

o.o 

o.o 

o.o 

12. 5 

o.o 

o.o 

6'. 7 

17. 6 

39. 4 

o.o 

52. 0 

12. 5 

o.o 

o.o 

o.o 

0. 0 

o.o 

o.o 

100. 0 

20. 0 

2. 9 

3.0 

o.o 

8. 0 

12. 5 

o.o 

25. 0 

o.o 

50. 0 

87. 5 

28. 6 

o.o 

26. 7 
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The advantage to the creditor of using the small claims 
procedure is of course that h� can process a large number of claims 
at one time in a bureaucratic mann�r. In addition, the appearance 
in court can be done by an employee of the company without the 
intervention of a lawyer. The rise in the use of the Small Claims 
court may be partly explained as we have noted by th� raising of 
its jurisdiction to $1,000. A number of creditors appear however 
to still use the District Court Small Claims procedure. · One reason 
for this, which was stated by one· creditor, is that one does not 
need to personally appear in court and prove one's claim if the 
debtor does not file a defence. One may simply get a default 
judgment over the counter at the Clerk of the Court's office. 

The Small Claims Court procedure is heavily subsidised by 
government. Commentators in both Canada and the u.s. have criticized 
its deformation from a "people's court" into a debt collection agency. 
However, two recent studies (Project-:-Qnega: 1977; Spevak.CM, 1978) in Alberta 

argue that it serves a useful purpose since it �nnits an individual defendant to 
"fight his case through a cheap and non-carp lex pro�dure. n However, this argument 

is based on the assumpticn that individual defendants will actually 
appear in court. Our debtors' interviews suggest not, and it is 
well known that, for a number of reasons, very few individual 
debtor defendants defend actions for debt. Any reforms -�·fimed at 
making the S�all Claims Court more "efficient" and rational will 
therefore tend to lead to greater use by creditors whose collection 
procedures are "bureaucratically rational", and who are always 
searching for methods to reduce the cost of collection. 

The following table indicates the nature of judgment in 

the cases in File Survey #1. 

Default 358 57. 6 

Consent 13 
-

2. 1 

Disputed 30 4.8 

Other 59 9. 5 

No Data 1"62 26". 0 

622 100.0 
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The overwhelming majo'rity of "no data" cases· represent smali 
claims court actions. The court files do not record the nature 
of the judgment for small claims. It may confidently be asserted 
that in most small debt claims, the debtor will not appear thus 
raising the percentage of default judgments to a level similar 
to that encountered in other studies. (Based partly on personal 
observation of the autho�. ) 

The Small Claims court procedure thus allows the repeat 
player creditor to reduce his costs of collection. Repeat players 
are also able to build up relationships with court personnel so 
that they can for example help them to process a larye number of 
claims. Court personnel will be able to help employees of repeat 
players fill out garnishment forms after judgment. One shotter 
creditors do not have this advantage and it is interesting to note 
that in the Information Sheet for Small Claims litigants, under the 
heading "Garnishee Process" it is stated "This is a complicated 
matter and a Solicitor should be consulted. " This may clearly 
discourage the one shotter creditor from using the process. 
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VII . Time 

We collected data on the time (computed in days) of the 
actions from statement of claim to judgment, from judgment to 
first garnishee summons and from the first garnishee to the 
last garnishee on record . 

Statement of Claim to Judgment 

No. % Cum. Pet. 
-

0· .. - _29 82 18 .18 
30· - 59 151 32 50 
60· - 89 87' 18 68 

90 - 119 39 8 76 
120 - 149 31 7 83 
150 - 189 15 3 86 
190 - 219 14 3 89 
220 - 249 10 2 ., . 91 
250 - 299 13 3 94 
300 - 399 17 3 97 
over.400 13 3 100 

- -

482 100 
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Judgment to first �arnishee summons 

No . % Cum. Pet. 
-

0 - 9 99 18 18 
10 - 19 72 13 

. 

31 
20 - 39 95 17 48 
40 - 59 65 11 59 
60 - 89 42 . .  8 67 

90 - 119 39 7 74 
120 - 149 18 3 77 
150 - 199 29 65 82 
200 - 249 20 4 86 
250 '- 299 16 3 89 
300 - 399 14 2 91 
400 - 499 145 3 94 
500 - 999 21 4 98 
0-.r.rer 1000 13 2 100 

-

557 
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First �arnishee to.last garnishee 

No. % Cum . Pet . 
- -

0 75 19 . 19 
1 - 9 15 4 23 

10 - 19 28 7 30 
20 - 29 2 8  7 37 
30 - 59 40 11 48 
60 - 89 30 7 55 

90 - 119 29 7 63 
120 - 149 20 5 68 
150 - 199 20 5 73 
200 - 249 29 6 80 
250 - 299 17 4 84 

300 - 399 20 5 89 

400 - 499 9 3 92 
5QO - 749 1°6 4 96 
750 -0· 999 6 1 97 

OOVer 1000 11 3 1000 
-

391 

In 50% of cases documented, the time from statement of 
claim to judgment was over 60 days, and in 24% of cases over 
120 days . In 18% of cases the time was under 30 days . 

In 31% of cases garnishment occurred within 19 days of 
judgment and in 48% of cases within 39 days of judgment . 

In 26% of cases however garnishment did not occur until 

at least 120 days after judgment and in 11% of cases, over 
300 days from judgment . 



J 
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The following table indicates the time from the first to 
the last activity on the file . 

First to last Activitx on file 

No . % 
-

0 - 2·9 25 4 
30 - 59 38 6 
60 - 99 62 11 

100 - 149 75 12 
150 - 199 56 10 
200 - 249 45· 7 
250 - 299 47 8 
300 - 349 43 7 

350 - 399 30. 5 
400 - 499 55 9 
500 - 599 31 5 

.. 

600 - 699 lO 3 
700 - 799 15 3 
800 - 899 11 2 
900 - 999 9 2 

1000 - 1499 22 3 
1500 - 1999 9 2 

over 200 0 7 1 
-- -

600 .100 

. Cum. Pet . 

- ·-·--

4 
10 
21 
33 
43 
50 
58 
65 
70 
79 
84 
87 
90 
92 
94 

97 
99 

.100 

Thus 33% of cases took up to approximately 5 months, 50% 
of cases over 8 months, 30% over 13 months and 10% over 2 years. 
The largest cluster appears between 3 months and 6 months. 



File Survey. Conclusions. .(See also conclusions. at pp. 
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1. One conclusion is clear. In the majority of cases garnish­
ment does not result in an orderly repayment of a debt over 
time through the court process. A number of factors suggest 
that it may be primarily used to coerce a settlement. Firstly, 
repeat players would presumably not continue to use it if its 
sole purpose was to get money paid into court, since it 
clearly does not do that in 60% of cases and in 77. 4% of 
cases where there was one wag� garnishment, no money was 
paid into court. 

The few cases where there are more than two garnishments 
suggest that it is a powerful lever on the debtor to do 
something inunediately about the debt, .. whether it is to make 
a settlement, leave a job (Jablonski: ) or even skip. 
(For development of the conclusion see Employment and wage 

garnishment pp. . )  

2. However, notwithstanding these general comments, garnishment 
may be more effective for certain categories of claims. 
Thus, a number of facts suggest that garnishment may be 

·effective for small claims between 100 - 79 9 (approximately ) .  

Firstly, the recove�y rate appears to be higher as an 
absolute amount than in larger claims·. Second, the costs 
of action are significantly less for claims under 500 and 
even under 749 ,  through the subsidisation of the Small Claims 
Court process. (The subsidy now reaches to debt claims up 
to $1,000. ) Third, fewer garnishments are needed for the 
small amounts being sued for. 

It is not surprising therefore that for these reasons among 
others retail creditors deemed wage garnishment to be their 
most essential collection too1. 
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3 .  Garnishment would not appear to be a particularly cost/ 
effective tool for liquidating a large loan debt over $1,500. 

Although in a significant minority of cases (12. 7, and 13. 3% ) 
banks and finance companies do reGover over $1,000 through 
the garnishment process, it is a costly process both before 
and after judgment. 

The high use of garnishment by finance companies relative 
to their share of the market suggests that an important 
purpose of garnishment may be to coerce a debtor into a 
settlement. The high cost of legal process for recovering 
a finance company loan and the high risks with whom they deal, 
may account-for the fact that�finance companies appeared to 
have the-most organised and cost conscious collection system. 

4. An imperative of the garnishment process is cost . This 
is documented by the few cases of prejudgment garnishment, 

.the rare use of examinations in aid of execution, the total 
absence of applications under rules 481(1 ) ,  484 and 485 and 
the trend towards use of the Small Claims Court by repeat 
player creditors. 

5. The mean average return on money paid into court for the 
repeat player creditor, along with the settlements which 
he can make with the debtor after garnishment, (see Creditors 
interview pp. ) suggest that garnishment is for the repeat 
player, more effective than indicated by.the court file 
statistics. However for the one shot creditor, the process 
may be costly and ineffective. 

Thus an analysis of the individual claims suggests that in 
·the majority of cases where an individual was a plaintiff suing 
for a small claim under $500, no money was paid into court. 



120 

In addition, given the.fact the Small Claims court manual 
discourages individuals from using garnishment after obtaining 
a-small claim judgment then the one shatter individual is most likely 
to be frustrated • 

. / 

·. 
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Debtors' Interviews 

Introduction 

These interviews with 30 garnisheed debtors were conducted 

from January to March, 1979 in Edmonton and were sampled from two 
separate court file surveys . 5 debtors came from the court 

file survey #1 and 2 5  from court file survey #2 . The latter 
sample represents a response rate·of approximately 18% if we 
include all debtors whom we attempt�d to contact and a 40% response 
rate, in terms of debtors contacted . The details of the sample 
are discussed in Appendix A .  

We are, of course, aware of two criticisms that might 
made of our sample, that it is biased because of the debtors we did 
not ·con·tact and that it is too small a sa1nple from·-which to draw 
inferences of statistical validity . 

We decided to stop interviewing after we had obtained 30 
interviews because, we felt that we had established the different 
typologies of debtors (�: Towards a Typol�gy of the Garnisheed 
Debtor) . If we had continued interviewing we fe�t that we would 
have been repeating earlier interviews and reinforcing any already 
�xisting biases in the study . The interviews which we did conduct 
were iri depth and detailed and lasted approximately two hours . 

I n  addition, it is important to stress that these debtors' 
interviews were only part o,f the study and we were able to 
cross-reference our debtors' findings with those from the employers, 

creditors and the file survey . In addition, we were able to 
compare basic demographic characteristics, number of debts, arid 

actions instituted against those we interviewed with statistics 
on those whom we were unable to interview and no significant 
differences appeared between the groups . We were also able to 

compare the demographic data on those interviewed with a random 
sample of 80 debtors who were on Orderly Payments of Debts under 
Part X of the Federal Bankruptcy Act . 

Another important reference was the existing studies of 
debtors in default and debtors who had been garnisheed. In 
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particular we refer repeatedly to Puckett and Caplovitz. The 

former was particularly useful because it was a study of wage 
garnishment practices in Ontario . We learned of this research 
after we had begun our study . His study focused on interviews 
with 110 garnisheed debtors . We were able to check our findings 
with his. Of special importance is that both our study and 
Puckett's used a number of Capl�vitz's questions and categories 
on central issues of the study, for example, the reasons for the 
debtor's default . We are thus compa��ng responses by debtors to 
exactly the same question. The fact that all stud�es obtained 
similar responses to such questions suggests thac there has 
developed a relatively powerful body of data on these central 
issues. 

For these reasons, we think that our data and especially 
our inferences should not be underestimated . There is also one 
final point to consid�r .  Debtors are the only individuals who 
experience the debt-collection process from beginning to end. 
Other individuals may be able to tell us what they think the 
garnishment process is like, but the debtors-are after all the only 
indivjduals who experience what it is like to have one's wages 
g�rnisheed . It is not something which individuals who have 

-

experienced it are liable to want to talk about . (It is not 
s urprising that it is difficult to obtain a sample of debtors . }  
Public· knowledge o f  the process is therefore liable to be 
dependent on other sources for their perception of the reality 

of debt collection and garnishment . To that extent the public 
vision may be distorted, and only· through talking to the 
individuals involved and publicising their perceptions and problems 
w ill we be able to attempt to obtain a balanced vision of the 
reality of the process . 

·. 

J 
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I. Demographic Charact·eristics of Debtors 

1. Sex 

76% of debtors were male, 2 3% female . The court file 
survey showed that 91.5% of debtors were male and 8.5% female • 

. These figures may be compared with Trebilcock's study which 
# 

indicated that 84% of debtors were male and 15.5% female, and 
the Alberta Orderly Payment of Debts study which indicates that 
83. 3% of debtors were male. 

The Edmonton Area Survey co�ducted by the population 
research laboratory in the Dep�rtment: of Sociology at the 
University of Alberta showed the male-female proportlon in the 
Edmonton population to be 47% male to 5 2% female . There is 
therefore a greater proportion of male debtors�(c . f .  curran, 

The Legal Needs of the Public, p .  109 ) . 

2. Income 

Table 1 shows ·the total household income of debtors for 
1978. These data

/
may be compared with the results of the Edmonton 

area survey . Their statistics for total househvl� �ncome are 
illustrated in Table 2. 

TOTAL HOUSEHOLD INCOME 1978 - DEBTORS INTERV IEWED 

Category Label Percenta9:e 

$ 5,0 00 - 7,499 1 3.3 
7,500 - 9,999 1 3. 3 

10,0 0 0  - 12,499 1 3.3 
12,500 - 14,999 9 3().0 

15,000 - 17,499 3 10.0 

17,5 0 0  - 19,999 4 13.3 

20,000 - 22,499 5 16.7 

22,500 - 24,999 1 3 . 3 
27,500 - 29,999 . . '3 .. 10 . 0  
Over 29,999 ,�2 6 . 6 

--

lOO 10 0 . 0  
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EDMONTON AREA SURVEY -
TOTAL HOUSEHOLD INCOME OF RESPONDENTS 1978 

Absolute 
Category Label Frequency Percentage 

No Response 57 . 13.0 
Under $1 , 999 2 0.4 

$ 2 , 000 - 3 , 999 8 0.18 

$ 4 , 000 - 5,999 14 3.2 

$ 6 , 000 - 7 , 999 "24 5.5 
$ 8,0 00 - 9 , 999 20 4.6 

$10 , 000 - 11 , 999 19 4.3 
$12 , 000 - 17 , 499 56 12.8 
$17 , 500 - 2 2 , 499 64 14.6 

$22 , 500 - 29 , 999 65 14.8 
$30 , 000 - 34 , 999 78 17.8 
Don•t Know 

-

33 7.5 

�'h� .:=!ebtors in our study have a slightly lower than average household 
�ncome with the largest cluster between 12 , 5 0 0  to 14,999. The 

majority of debtors are therefore in the middle to lower middle 
income groups with minorities in the low income and upper income 
groups. These findings may be compared to the findings of Caplovi tz 
and Jacob who found that those in the lower middle range of income 
are most likely to default; The data in the latter study also confirmed 
our data that few of the delinquents had poverty level incomes . 
Trebilcock's data are a little unclear on this issue but appear to 
show a lower than average income as do Puckett's . This 
last study also suggests that although the majority of debtors 

garnisheed are in the lower than average income bracket, few are at 
the poverty line, at least as officially established . 

{1) Income related to number of dependents 
We cross-tabulated the income' of the debtors to the number 

of their dependents . 
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The results are shown in Table • The table shows that the over-:. ' . 

whelming majority of those earning hetween $12 , 5 0 0  and $ 2 0 , 0 0 0  

had two or more dependents . This is therefore an additional burden 
on their lower than average income . Only one debtor, however, appear to 
fall below the poverty line as officially defined by Statistics 

Canada . 

3 .  Marital Status 
65 . 5% of debtors were married, 10 . 3% were living common 

law, 13 . 8% were divorced, 6 . 9% were.single and 3 . 4% were widowed . 
The Edmonton area survey showed that 58% of respondents were 
married, 21% were single, 5 . 9% were divorced, 3 . 6% were living 
common law and 6 . 6% were widowed . The sample of debtors therefore 
had a significantly higher proportion of individuals who were 
divorced or living common law and a significantly lower number of 
single individuals . 

4. Age / 

51% of debtors were 33 or under, 27% _were �4 to 40, 18% 
were 41 to 5 0 , _3% were 5 0  or over . - 72% of the sa�ple were 30 or 
over. It is significant to note also that 2 3% of debtors were 
between 30 and 33 and that 26% were between 21 and 27 . 

The Edmonton area survey showed that 45% of respondents 
were 33 or under, 12% were 34 to 40 , 14% were 41 to 5 0 , and 29% 

were 50 or over . The sample of debtors are therefore younger 
than the general population . 

Statistics Canada, in its 197 0 survey of consumer finances, 
indicated that families in the 2 5 - 34 age group owed more in tenns 
of other_personal debt and mortgage debt on homes than any other 

. group and that families with heads in the 24 and under age group 
had the highest average consumer debt . Our data therefore show 
the relationship between the period of heaviest credit use in 
the life of an individual and debt delinquency . 

We cross-tabulated the age of the debtor with the number 
of their dependents . This provided interesting data . Thus 5 0 %  
of debtors under. 24 had no dependents (three) and 5 0 %  had one, 
three and four dependents respectively . Six out of seven debtors 
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aged between 30 and 33 had two or more dependents and four out of 
this group had three or more dependents. Of two debtors who were 
27 , one had two dependents and one'had no dependents. 

These data therefore confirm those previous studies (Jacob 

and Caplovitz) which concluded both that default debtors are 
younger than the general population and that debt definquency 
"occurs most frequently in the early years of career build�ng 
and family raising" . (Jacob , p. 5 0 ) . The critical years for debt 
overcommitment are 21 to 33 with 30 to 33 being a critical time 
for a family and under 2 5  being a critical time for an individual. 
There is a gradual sloping off to 40 and a sharp decline over the 
age of 5 0 . 

5 .  Occupation 
60% of debtors were skilled or unskilled blue collar workers , 

13 . 3% were clerical workers and 20% were executive or managerial. 
The overwhelming majority of this last group were salesmen . These 

figures should be-compared with the following data from court 
file #2, The Edmonton Area Survey and the Orderly P�}�cnt of 

Debts Survey. 

PRINCIPAL DEBTOR'S OCCUPATTON ·-· FILE SURVEY #2 

Ca.t.egory Lab.el . P.er.c.entage Cumulative 
·per-centa9:e 

Unskilled 54 31 . 0  31 . 0  
Skilled 51 29 . 3  60 . 3  
Salesman 24 13 . 8  74 . 1  
Other 13 7 . 5  81 . 6  
Combination 12 6 . 9  88 . 5  
Clerical 11 6 . 3 94 . 8  
Supervisory 5 2;9 97 . 7  
Exec-Managerial 2 "' 1 . 1  98 . 9  
Homemaker 2 1 . 1  100 . 0  
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Orderly Payment of Debts: Client Profi:_e 

RELATIVE ADJUSTED CUM 
ABSOLUTE FREQ FREQ FREQ 

CATEGORY LABEL FREQ (PCT ) (PCT ) (PCT) 

Prof'l - Scientific I 1 1. 2 1. 3 1.3 

Managerial 3 3.7 3.8 5. 1 

Clerical 12 15.0 15.4 20.5 
# 

Sales 5 6.3 6.4 26.9 

Teach'g-Relig'n-So S 1 1.2 1. 3 28.2 

Skilled Trades 21 26.2 26.9 55. 1 

Unskilled Trades 34 .. 42.5 43.6 98.7 

Artistic-Recrea'n 1 1. 2 1.3 100.0 

2 2.5 MISSING 100.0 
-- ------ - ----

80 100.0 100.0 

EDMONTON AREA SURVEY - OCCUPATION OF RESPONDENT 

. ca·t·e·g·o·ry Label. 
No Response 10 

-

Mnrl Admin 28 

Sci Eng Math 2n 

Sac Sci 9 
Teaching 2 2  
Medicine Health 33 
Art L�t Rec 9 
Clerical 98 

Sales 30 
Service 45 
Farm Hort Anml Husb 6 
Forestry . 3 
Mining Oil Gas 1 
Processing 9 

Machining 13 

Fab Assemb Rep 6 
Construction 32 
Transpt. Eq Oprtng 18 
Materials Handling 10 
Other Crafts Eq Op 7 

Not Clssfd 'l 
oJ 

NA 33 

Percentage 
2.3 

,6. 4 

4.5 
2.0 
5.0 

7.5 
2.0 

21.1 
6.8 

10.2 
1.4 
0.7 
0.2 
2.0 

2.0 
, 1.4 

7.3 
4.1 
2.3 
1.6 

0.7 
7.5 

Cumulative 
Percentage 

2.3 
8.6 

13.2 
15.2 
20.2 

- �-<-

27.7 
29.8 
50.9 
57.7 
68.0 
69.3 
70.0 
70.2 
72.3 

75.2 

76 .. 6 
87.9 
88.0 
90.2 

91.8 

92.5 
100 . 0  
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Two points may be noted fr•)m'these data . Over 70% of ·debtors 
have lower than average occupational status and it may be presumed 
little opportunities for upward mo�ility. Their positions and 
income may be unstable . 

Those involved in sales were over-represented in our sample 
when compared with the general population . The Edmonton area 
survey showed only 6.8% of individuals to be involvem in sales . 
The clerical classification was under-represented in our sample , 
the Edmonton area survey showing that 2 1% of individuals were 

involved in clerical occupations. It also appears from the Orderly 
Payment of Debts statistics that although the skilled and unskilled 
trades are similar percentages to the file survey, there is a 
higher percentage of clerical occupations on Orderly Payment of 
Debts. This may suggest that these latter individuals may have 
stable but lower paid jobs and/or that they are being supported by 
another person. 

The Edmonton area survey showed that blue collar occupations 
accounted for app�oximately 21% of occupations . This shows the 
large over-representation of t.his group in our sample .. 

6. Ed�cation 
6 0% of our sample had not completed high school , 23.3% had 

completed high school and 16% had gone on to further education 
after high school . These data differ from both Trebilcock's and 
Puckett's data , which show�d that over 60% and 76% ·respectively 

of those inte�viewed had not completed high school . Our figures 
are similar to those obtained by Caplovitz who indicated that 39% 
of default debtors had graduated from high school . 

The Edmonton area survey showed that 32 % of individuals 
had-not completed high school and 68% had graduated from high 
school. 

7. Residence 

6 3.4% of debtors rented accommodation and 33.3% owned a 
house and 3. 3% owned a condominium . The Edmonton area survey 
shows that 51.8% of individuals owned their homes and 47.5% 

rented . Almost 2/3 of the_debtors interviewed therefore do not 
own one of the most important appreciating assets in Alberta , a 

\ 
home or apartment . Thus , the home exemption under the Exemptions 



Act will be irrelevant to 2/3 of those debtors . 
Puckett's study indicated t�at 74% of debtors rented 

acconunodation . 
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We also obtained data on residential mobility . 14 . 5% had 
not moved residence in the past five years, 42 . 9% had changed 

addresses once or twice, 28 . 6% had moved three to four times, 
10 . 7% had moved five to six times and 3 . 6% had moved six or 

more times . Thus 85 . 7% of debtors had moved at least once in 
the past five years and 42 . 9% had moved three times . These 
figures suggest a slightly higher m6bility than i�dicated in 
previous studies . Thus Trebilcock noted that 69 . 9% of respondents 
had moved homes at least once during the previous five years . 

II Copsumption Patterns and Attituqes 

1 .  Attitudes Towards Credit. 
None of th�·debtors thought that the use of credit cards 

was a good thing. 46 . 7% thought that they were good with 
qualifications, for example, for travelling�· Eowever, almost 
all of this group stressed that one had to be careful in their 
use. 16 . 7% thought that the use of credit cards was bad with 
qualifications and 30% thought that they were bad. 3 . 3% were 
uncertain, and 3 . 3% did not respond . 

(a) Credit Card Use 
30 . 4% of debtors had never used credit cards in the past 

year, 30 . 4% seldom used them, 8 . 7% used them somewhat often and 
30 . 4% used them frequently. Thus, over 60% of debtors either 
never or seldom used credit cards . 

Of those individuals using credit cards, 50% had used 
two credit cards, 31 . 3% had used one, 12 . 5% had used three, and 
6 . 3% had used four. 

We asked about the payment habits of those who used 
� 

credit cards . 35 . 7% stated that they paid the full balance 
when due, 28 . 6% stated a combination of the full amount and less 
than the full amount, 14 . 3% stated greater than the minimum 

', 



13 0 

monthly balance but less than the full amount and 21 . 4% stated 
the minimum amount every month . T�ese figures may be compared 

with the figures of a well known credit card company. Over 5 0% of 
individuals using this card pay off the full ba�ance every 
month . 

(b) Credit Use 
Of those debtors responding , 30% had bought one item on 

credit in the previous year , 2 0% had bought two, 6 . 7% had bought 
three , 6.7% had bought four and 36 . 7% had bought no goods on 
credit . Buying on credit was defined as including. the use of 
a credit card where one did not pay·off the balance owing for 
the goods when the balance was due . 

2. Debt Pattern Related to Income 
We asked a number of questions concerning past debt pattern, 

present debt pattern and the_ debtors' opinion of their future. We 
asked initially "quring the past twelve months, what has been the 
pattern of your. debts in relaLion to your ability to pay these 
oe�ts?" 32.9% thought their debts bad buil£ up at a faster rate 
than their ability to pay , 32 . 1% thought they had built up at 
t�e same rate and 32el% thought that they had built up at a slower 
rate . 3 . 6% did not know. 

In addition , we asked the important question, "Considering 
basic needs , do you and your dependants find it possible to . ' 

satisfy these needs on the basis of your present income?" (Basic 
n eeds were defined as food - shelter - household operation -
clothing - transportation - personal care - babysitting - medical 
prescriptions - recreational and entertainment needs . )  66 . 7% 
sta�ed yes, and 33 . 3% stated no . Of that 33 . 3%, 16 . 7% stated yes , 
and 33 . 3% stated no. Of that 33 . 3% ,  16 . 7% stated that they 
supplemented their income with credit, 10% stated that they 
supplemented it with savings and 3 . 3% didn't know. 

We also cross-tabulated the household income of the debtors 
by the number of dependants by the amount that the debtors had 
to pay monthly on necessary expenditures. These data suggest 

·. 



·that those debtors with a household .;Lncome under $ 2 0, 0 0 0  had 
limited discretionary income over and above their necessary 
income . There may be some difficulty in-accepting 
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the reliability of these figures . However, there was probably 
a tendency as much to under-estimate necessary expenditures as 
to over-estimate necessary expenditures . 

(1) Ability to meet needs in future 
We asked the following question: Looking ahead, taking 

inflation into account, do you think that one year from now, 
you (and your dependants) will be better off financially, or 
worse off, or just about the same as now? 

48.3% of the debtors thought that they would be better 
off, 23.3% thought they would be about the same, 2 0% did not 
know, and 6 . 7% thought that they would be worse off . 

The following data was obtained from the Edmonton area 
survey in response to the same question: 5 2% thought that they 
would be better off; 37% thought that they would be about the 
same; 5 . 2% thought that they would be worse off; and 4.1% did 

not kno�r.. There is therefore a significantl-y larger number of 
debtors who do not know what their position will be in a year 
and a larger proportion who thought that they would be worse off. 
The •'do not know" response may reflect the insecurity of many 
debtors . 

MONTHLY EXPENDITURES RELATED TO NUMBER OF DEPENDANTS 

We wished to obtain information on basic expenditures 

of the debtors so that we could relate these data to the present 
le�els of exemptions from wage garnishment in the Alberta rules 

-of court . We asked the debtors therefore the following question . 

There are certain expenditures that everyone has to make every 
month. Could you list the appropr�ate monthly amounts you have · 

spent on those items during 1978? The items are: Shelter 

. (Mortgages, Taxes and necessary home repairs, Utilities, Food, 

Personal care, Clothing, Transportation, Medical Prescriptions, 
Child Care, Maintenance o� Child Support, Entertainment and 
Recreational Needs . 
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Basic monthly expenditures/No . of Dependants 

66% (2 ) of debtors with 1 dependant required $90 0 - 999 
per month for necessary expenditures, 33.3 (1 ) $ 5 0 0  - 599. 

Debtors with two dependants: 2 - $70 0 - 799 , 1 - $80 0 -
899 , 1 - $90 0 - 999 , 1 - $1 , 30 0 - 1 , 399 , 1 - $1 , 40 0  - 1 , 499 , 

# 

1 ,  $ 2 , 400 -
Debtors with three dependants: 2 - $ 5 0 0  - 599 , 1 - $60 0 -

699 , 1 - $ 70 0 - 799 , 1 - $1 , 40 0  -- 1,499 , 1 - $1 , 60 0  - $1 , 699 , 
and 1 - $1 , 800  - 1 , 899. 

Debtors with four dependants: 1 - $80 0 -'899 , 1 - $1 , 0 0 0  
- 1 , 099 , 1 - $1 , 90 0  - 1 , 999. 

Debtors with five dependants: 1 - $ 70 0 - 799 , 1 - $ 1 , 10 0  
- 1 , 199. 

Of those individuals who had no dependants 3 required 
$ 5 0 0  - 599 , 2 required $70 0 - 799 , 1 , $80 0  - 899 and 1 ,  $1 , 600 
- 1 , 799. 

The present exemptions for wage garnishment in the Alberta 
Rules of Court are $ 30 0  for a single persop, $�00 fo� a married 
person and $80 for each dependant child . Depffi��nt ln our data 
would include a spouse . 

We also obtained data on total monthly expenditures, which 

would include any instalment payments being made . The following 

table indicates data on this . 

'. 
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Total Monthly Expenditures/No. of Dependents 

0 dependants 

1 dependant 

2 dependants 

3 dependants 

4 dependants 

5 dependants 

1 - $ 5 0 0  - 599 , 1 - $70 0  - 799 , 4 - $80 0 - 899 , 
1 - $ 2 , 2 0 0  -
1 - $ 5 0 0  - 599 , 1 - $1,10 0 - 1 , 299 , 1 - $1 , 30 0  -
1 , 399 . 

2 - $70 0 - 799 , 1 - $1,0 0 0  - 1 , 099 , 1 - $1 , 10 0  -

1 , 299 , 1 - $i , 40 0  - 1 , 499 , 1 - $1 , 5 0 0  - 1 , 599 , 

1 - $ 2,80 0  
1 - $60 0  - 699 , 2 - $70 0 - 799 , 1 - $90 0  - 999 , 
1 - $ 1 , 60 0  - 1 , 799 , 1 - $1,80Q - 1 , 899 , 1 - $1 , 90 0  
- 1 , 999 
1 - $1 , 00 0  - 1 , 099 , 1 - $1 , 30 0 - 1 , 399 , 
1 - $ 2 1 2 0 0 ·- 2 1 2 9 9 
1 - $70 0 - 799 , 1 - $1 , 10 0  - 1 , 199 

These data indicate the inadequacy of the present exemptions. 

They also suggest that there ought to be �.closer scrutiny of the 
individual needs and circumstances of a debtor. 

III Summar"X_ 

The data therefore indicat; that debtors who have their wages 
garnisheed are mainly male� drawn from the middle to lower middle 
range income category. There are a significant minority of 
debtors in higher income levels (over $ 2 2 , 5 0 0) whose earnings 
are unstable. 

The majority of debtors are in blue collar occupations , 
which carry little chance of upward mobility or income potential 
and/or are unstable or seasonal if , for example, the debtor 
is-a self-employed tradesman. They also have·lower educational 
qualifications than the generil population. 

·. 
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Debtors are young�r than the generaJ population , and 
are liable to have heavier financial commitments because of the 
number of their dependants and/or the significantly higher number 
of debtors who had experienced marriage breakdown. 

IV Debtors • Experience of the Debt Collection Process 

Introduction 
Debt collection is divided into a number of discrete 

compartments with differing individuals (collection agents , 
lawyers ) occupying the role of collector at differing stages in 
the process. Debtors are ot ten the only individuals ,  therefore , 
who have experienced the debt collection process from beginning 
to end. 

1 .  The Initial Transaction 

The following tables indicate the categories: of credi tors 
garnisheeing the debtors interviewed and the categories from the 
file survey : / 

GARNISHEEING CR"EDIT ·'"iRS - DEBTORS' INTERVIEWS 

Percentage 
Finance Company 5 ,. 

_1§ _! 7 
Bank 5 16 . 7  

· Other · 3 10 . 0  
Services 3 10 . 0  
Store Credit Card 4 1 3 . 3  
Retail Credit 3 10 . 0  
Individual 2 6.7 
Gas Credit Card 2 6.7 
Credit Union 2 .6. 7 
Bank Credit Card 1 3 . 3 

-

30 100 . 0  



FILE SURVEY - NATURE OF CREDTTOR GARNISHEEING 

ca·t·esror::t' L·abel 
Bank 

F inance Company 
Department Store 
Retailer 
Individual 
Credit Union 
Professional Services 
Oil Company 
Utilities 
Renter : Housing 

Other 
Government 
Trust Company 
Renter : G &S 

-

Collection /Agent 

. � 

· Pe·rc·e·ntage 

34 19 . 2  
34 19 . 2  

26 14 . 7  
16 

# 
9 . 0 

15 8 . 5 
8 4 . 5  
7 4 . 5  . .  

7 4 . 0 
7 4 . 0 
6 3 . 4  
5 2 . 8 
4 2 . 3 
3 1 . 7  
3 1 . 7  
1 0 . 6  

--

177 10 0. 0 
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In our debtor interviews , retail credit and s�ore credit 
cards , when added together , account for the largest number of 
creditors suing (2 3.3%) and banks and finance companies each 
accounting for 16 . 7% of creditors garnisheeing. A similar 
distribution is indicated in the file survey . 

The supervisor of Consumer Credit in Alberta in his annual 
report for 1978 indicated that of the total outstanding consumer 
credit , banks hold 64% , credit unions 15% , while consumer finance 
and sales finance companies 8 . 5% .  The balance of 12 . 5% is held 
by retail organizations 7% , and by trust companies, life 
insurance companies and other credit c�rd holders 5 . 5% .  These 
figures might suggest that finance companies �nd retail 

creditors make greater use of garnis4ffient than justified by their 
respective shares of the market . However , these figures may be 
misleading for retail credit because presumably the figures on 
consumer credit in Alberta reflect volume of credit not number 

' ,  
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of accounts. One would expect the total volume of retail credit 

to be lower ·than loan credit with 9- large number of fairly small 
retail credit accounts . Credit unions and banks appear to be 
under-represented for their market share. 

Table indicates the nature of the debt in our interviewed 
sample and from the file ,survey : 

NATURE OF DEBT ON WHICH GARNI SHMENT ACTION WAS TAKEN 

Perce·ntage 
Money borrowed 7 2 9 � 2  
Credit card 5 20 . 8  
Services purbhas�d 4 16 . 7  
Instalment purchased 4 16.7 
Other 3 12 . 5  
Combination of above 1 4 . 2 

- ----

30 100 . 0  
, 

/ 

NA�URE OF DEBT - F ILE SURVEY #2 

Categorx Label Percentase. 
Retail Credit 44 24 . 9  
Financial Company Loan 33 18.6 
Bank Loan 28 15 . 8  
Other 14 7 . 9  
Professional Services 8 4 . 5  
Bank Credit Card 7 4.5 
Credit Union Loan 7 4 . 0 
Automobile Damage 7 4.0 
Utility Services 7 4.0 
Housing Rental 7 4 . 0  
Gas Credit Card 6 3 . 4  
Student Loan 4 2 . 3 
General Services 4 .. 2.3 
Workmen's Compensation 1 ·o .6 

--

177 100 ., 0  

24 . 9  
43 . 5  
59 . 3  
67.2 
67 . 2  
71 . 8  
75 . 7  
79.7 
87 . 6  
91.5 
94 . 9  
97 . 2  

99.4 
100 . 0  
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The relatively h�gh proportion of credit card debts in 
our interviewed sample ( 2 0 . 8% }  is �nteresting to compare with 
earlier studies as it reflects the growth in the use of credit 
cards in recent years . 

The amount of the original debt can be broken down as 
follows : 2 3.3% had debts, of 0 - $499; 2 0%, $ 5 0 0  - $999; 13%, 
$1, 0 0 0 - $1, 499 ;  13 . 3, $1 1 5 0 0 - $1 1 999; 10%1 $ 2, 0 0 0 - $ 5 1 0 0 0; 
3. 3 �  $ 5, 0 0 0  - $10, 0 0 0; and over $10 , 0 0 �  13 . 3% .  3 . 3% did not 
know the amount of the original debt �_ The majority of debts 
o�er $ 5, 0 00 were personal loans for business debt� , the business 
subsequently failing . 70 % of the original debts were for under 
$ 2 1 000 . 

The amount of debt sued for is as fol lows : 2 0% 1 0 - $499; 
16 • 7% 1 $ 5  Q Q - $9 9 9 i 2 Q% 1 $1 1 Q Q Q - $ 1 1  4 9 9 i 1 Q 151 $1 , 5 Q Q - $1, 9 9 9 j 

10% 1 $ 2 1 0 0 0  - $ 2, 999; 3 . 3% 1  $ 4 , 0 0 0  - $4, 999; 3 . 3%, $ 5, 0 0 0  -
- $9, 999; 6.7%, $10 1 0 0 0  - $14 1999; and 10%, $ 2 0, 0 0 0  and above. 
The debts therefor.e· do not appear to have decreased between the 
time they were incurred and the time that the debts t .. rere sued 
for . 76% of debts sued to:r.· fell below $ 2 1 o a·o .  

The file survey indicates a lower level of debts sued for. 

F ILE SURVEY #2 - AMOUNT OF' DEBT SUED FOR 

Cumulative 
Number Percentage Percentage 

$ 0 - 49 1 1 1 1 

$ 50 - 99 2 1 1 2 

$ 1 0 0  - 199 3 10 6 8 

$ 2 0 0  - 299 4 10 6 14 
$ 3 0 0  - 399 5 12 7 21 

-

$ 40 0 - 499 6 12 7 28 
$ 5 00 - 749 7 2 2  12 40 
$ 75 0 - 999 8 21 12 5 2  
$1, 000 _ - 1 1 249 9 .. 13 7 59 
$1, 2 5 0  - 1, 749 10 22 12 71 

. $1, ? 5 0  - 1, 9�9 11 7 4 75 



$ 2 , 000 ... 2 , 499 
$ 2 , 500 - 2 , 99 9  
$ 3 , 000 - 3 , 499 

$ 3 ' 50 0 - 3 ' 99 9 
$ 4 , 000 - 4 , 999 

$ 5 , 000 - 5 , 9 99 
$ 6 , 000 - 6 , 999 
$ 7 , 000 - 7 , 999 

$ ' 8 , 000 ... 8 , 999 

$ 9 , 000 - 9 , 999 
$10 , 000 and over 

1 2  
13 
14 
15 
16 

17 
18 
19 
20 
21 
2 2  

· Numhe·r 

15 
8 
1 

2 
4 
4 
2 
2 

. .  

4 

1 
3 

--

177 

13 8 

Cumul ative 
· l? erc·ent·ag e  · Perc entag e 

8 83 
5 8 8  
1 89 
1 90 
2 # 92 
2 94 
1 95 
1 9 6  
2 98 
1 99 
2 101 

-

100 

75% o f  deb t s  s ued for in the f i l e  s urvey were ther e fore under 

$ 2 , 000 and 52% were und er $ 1 , 000. 24% of d eb t s  s ued for f e l l  

b e twee n  $500 - 99� . -

( 1) Default on Loans 

The fol lowing ta� :e g i ve s  a d i s tr ibut ion of the r ea sons 

for borrowing for tho s e  deb tor s who defaulted on a loan : 

LOANS : REASON S  FOR BORROWING 

Bu s ine s s  3 30.0 

Automob i le 2 2 0 .0 
Mi s c e l laneous Puicha s e s  1 10.0 
Entertainment App l ianc e s  1 10.0 
I nve s tment 1 10.0 
Hou s ehold Furniture 1 10.0 
Educa ti on 1 10.0 

30% had u s ed it for bu s ines s  purpos e s  and 20% to buy an 

automob i l e . In add ition we a sked why the debtor had picked the 

par t icular loan agency and the r e su l t s  are summar i z ed in the 

f�l l owing tab l e : 

'• 



1 39 

REAS ON F OR PICKING LOAN AGENCY 

Ea s y  l ender s · 3 33 . 3  

Other 2 2 2.2  

Been ther e before 2 2 2. 2  

N o  succ e s s  e l s ewher e  1 11 . 2  

Long-term r ep�yment s 1 "1"1 .• 1 
-

9 100.0 

33 . 3% o f  d ebtor s there fore borrowed becau s e  the par t icu lar loan 

agency wa s an ea s y  l ender , and 11 . 1% borrowed from a particu lar 

loan �gency b ec au s e  they had had no suc c e s s  e l s ew�ere . 

40% o f  the loan agenc i e s  d id not take any s ecur i ty for 

the l oan , 30% had a e o - s ignor , 10% a chatte l mor tgag e , and 2 0% 
a c omb ination of s ecur ity d ev ic e s . Thus , a lmo s t  ha l f  of the 

l oan s wer e  uns ecured and e o - s igning s eems to be an impor tant 

s ecur ity . Thi s may s ugg e s t  that the l e nd er r egards having two 

d eb tor s to l ook to a s  a better s ecur ity than one d ebtor ' s  property 

and/or that the d eb tor may not have s igni f ic ant amount s o f  property 
/ 

that wou ld make i t  wor thwhi l �  for the creditor to real i z e  on . A 

number o f  loan creditor s ind ica ted that c o �s igning wa s a us e fu l  

s ac ,�r i ty d evice for you nger deb tor s and marg ina l  r i s k s . 

(.2 ) Sat i s fac tion with Good s and Servic e s  

We wer e c oncerned to f ind ou t whether tho s e  ind ividua l s  

who had boug ht good s and s ervices o n  cred i t  were sati s f ied with 

the ir purc ha s e . A number of consumer comment ator s have sugge s ted 

that d i s sat i s f ac t ion may be a s ig ni f icant rea sons for c on sumers 

d efau l ting on loan s . ( I son : 1977) . 
Of the f our d ebtor s who had bought goods on c r ed i t ,  thr e e  

. were sati s f i ed with the commod ity and o n e  wa s not sati s f i ed ,  

� laiming s e l l er dec eption . Of tho s e  purcha s ing s erv ic e s  on credi t , 

two out o f  three were not s a t i s f ie d  with the s ervi c e  because of 

s e l ler d e� ept ion and i nfer ior qua l i ty o f  goods . Of tho s e  who 

had borrowed money , one out of s even wa s not s ati s f i ed with the 

qua l ity of the good s purcha s ed . Of thos e  who had bought goods 

or · � ervic e s  qn a c r edit c ard 3.3% or one ou t o f  5 wa s not s at i s f ied 

with the qual ity of the goo�s .  
· .  
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2. Rea s·ons· ft>r· Default 

An important part. of the deotor • s interview wa s conc erned 

wi th e stab l i shing the rea sons why the deb tor had ini tia l ly 

defaul ted on the loan . To obta in thi s  information we u s ed · ·a s imi lar 

que s tion to the one u s ed i n  both the Caplov i t z  s tudy. and the s tudy 

by Puckett . Our que s·t ion wa s :  Wha t  were the ma in rea sons why you 

s topped making payment s on the deb t ?  What wa s the mos t impor tant 

rea son? Wer e  there other s econdary rea son s ?  

F or tho s e  r eaders who have any d i f f icu l t i e s  wi th our 

c la s s i f ication s c heme they are referred to page s  49 to 174 o f  

Caplovit z '  " Consumer s in Troub le " . 

It i s , o f  c our s e , d i f f icult for individua l s  to spec i fy 

which among a number of f ac tor s c au sed the d efau l t  and s o  our 

que st ion a l lowed the deb tor to rank a number o f  r ea s on s . The 

f o l lowing table show the f i r s t  and second r e a s on g iven by debtor s 

for s topping mak ing_ payment s  on the deb t . 
/ 

REASON FOR DEFAULT 

Debtor s ' mi shap s· and 
s hort:cotning s No . F ir s t  Rea son No . Second Rea son 

Los s o f  income 12 40. 0 2 9. 1 
Voluntary ov�rex tens ion 3 10 . 0  3 13. 6 
I nvoluntary overextens ion - o. o 2 9. 1 
Mar ita l Instab i l ity 3 10. 0 - o. o 
D ebtor s ' third partie s 1 . 3.3 1 3. 3 
Debtor s irre spon s ib i l i ty 1 3. 3 1 4. 5 

Cre� i tor may be impl icated 

Fraud , dec eption 1 3. 3 2 9. 1 
Payment mi sund e r s tand ing s 4 13 . 3  7 31. 8 
Partial late payment - o. o 1 4. 5 ... 

Item r eturned to cred itor - o. o - o. o 
Hara s sment by credi tor 1 3. 3 1 4. 5 .  
Unsat i s factory good s /or 

s ervi c e s  .1 3. 3 1 4. 5 
Other 3 10. 0 - o. o 

- -

30 2 2  
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It i s  c le ar tha t � large perc entage of d ebtor s per c e ived 

l o s s  of income to be the s ing l e  mo s t  impor tant rea sons for the ir 

d e f aul t . Other s igni f i c ant rea sons wer e marita l  ins tab i l i ty and 

payment mi sunders tanding s .  

Be �or e  analys ing in greater deta i l  the rea sons for d e fault 

i t  may b e  _ ins truc t ive to · note the per c eptions of thos e cred itor s  

interviewed o f  the rea s ons why d ebtor s default o n  the i r  payment 

ob l �_ga tions . 

. CRED ITORS' PERCEPT I ON oF· REASONS FOR DE'BT_9R . DEFAULT ING 

Rea s·on: Number 

. . 1 
to s s  o f  income 11 
Vo luntary over extens ion l6 

Mar ita l in s tab i l ity 2 
Lack o f  intention to repa y ·  · 1 

/ 
30 

'2 

9 
7 
8 

24 

3 
5 
3 
8 
1 

17 

CRED ITORS - PERCEPT ION OF REASONS WHY 
DEBTORS FAIL TO PAY BY CREDITOR TYPE 

Reta il 

4 
1 
2 
3 
8 

14 

F inance 
#1 Rea son f or Default Banks 

Cred it 
Union Cred i t  Companie s Other 

Los s  of income 

Voluntary ov erextens ion 

Mar i ta l  ins tab i l i ty 

Lac k  of intention to r epay 

Other 

5 
1 2 

4 3 
5 1 

1 
1 

The maj or ity o f  creditor s the r� fore s tre s s ed vo luntary 

overexten s i on as a pr imary rea son and a larg� minor ity noted los s 

o f  income a s  an important factor . I� i s  a l s o  in structive to note · 

that the va st ma j or ity o f  loan creditor s a s  oppos ed to reta i l  

c r ed i tor s , viewed lo s s  o f  income a s  the primary reason for default . 

The cred i tor perc ep tion s wi l l  b e  d i s cu s s ed in greater deta i l  

a � � l ater po int . It i s  �uf f ic i ent t o  not e  a t  th i s  point that even 

1 
4 

1 
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i f  the cred i tor s ' percep �ions sugg e s t  tha t d eb tor s may have 

undere st imated the ir own imprudenc e , the g eneral conc lusion 

appear s from both interv i ews tha t a ma j or rea son for default i s  

an unfortuna te change o f  c ircum s ta nc e s  for the deb tor . I n  

add ition , overextension , whi l e  sugg e sting imprud ence o n  the par t  

of the debtor ought n o t  t o  b e  confus ed wi th lack o f  1ntention to 

repay which con s i stently ranked extr eme l y  l ow i n  cred itors 

perc eption o f  rea s on s  for d e fault� 

3. · 1\naTys'i:s· <:>f: Rea·sons· ·f·or· De fa·ul t 

( 1 }  Lo s s  o f  inc ome 

Thi s  c la s s i f ication could be further subd iv ided into 3 ma in 

categori e s . F ir s tly a number of deb tor s had had a bus ine s s  fai lure . 

They had attempted to s tar t the ir own bu s ine s s  and i t  had no t b e e n  

succ e s s ful . Second , the deb tor had been l a id o f f  and did not have 

the money to pay . �hird , the debtor had been inj ured thereby 

c au s ing an i nterrupt ion in income . In one o f  the s e  c a s e s , a lthough 

the debtor wa s i n sur ed : the in suranc e payme nt s  were no·t su f f ic ient 

to perm i t  h im to contiLU0 m� k ing payment s on the deb t . One othe r  

c a s e  worth me ntioning i s  where one spous e wa s l a id o f f  work and 

the othe:l:' s pous e • s income wa s insuf f i c i ent to mee:t the ir payment s .  

(_2 ) Voluntary overex tens ion 
- - --

This �ccur red not where debtor s had incurred a h igh number 

of deb t s  in ab sol ute term s ,' but s imp ly expre s s ed as a ratio 

r e lative to the ir inc ome . Overextens ion occurred s ome time s 

becau s e  o f  bad f inanc ia l  management , o ften coupl ed with lo s s  o f  

income a s  a s econdary rea s on s . 

Thu s  one debtor who wa s a c ommi s s ion s a l e sman s tated : 

•• I n  I went o n  c ommi s s ions . The monthly amount 
var i e s  and I did not take into account the fluc tuating 
income . I spent too much in a h igh income month and 
got c aught in a b ind in a l ow income month even though 
we were no t heavy s pender s , b�cau s e  we c arried pr evious 
d eb t . I suppo s e  i t  wa s mi smanagement on my par t  • • • • •  

then I wa s l a id o ff . "  

(_3} Payment misunder s tanding s 

Th is i s  an importan t  category . 13. 3% of d eb tor s gave it 

as a pr imary reasons for. default and 31.8 % mention i t  as a 



143 

secondary reason . The following are examples of cases which fell 
under this heading. One debtor ·thought that he had paid off the 
debt (_student loan) when the bank stopped making the monthly 
deductions. One debtor missed one payment and then made more 
regular payments but found that the amount of the debt did not 
seem to be decreasing and when he contacted the loarr company they 
did not give him satisfaction. One debtor did not even know that 
there was a debt until he was garnisheed because his former wife 
had used his charge card and one deb_tor had signed an N .  S . F . cheque 
and then attempted to make an arrangement with th� creditor which 
the creditor would no·t accept. One debtor did not understand 
his responsibility as a eo-signor . 

These cases may be regarded as implicating both creditor 
and debtor and they demonstrate the problems of communications between 
creditor and debtor. It is probably true , for example , that the 
creditor , when a debtor mis sed a payment was legally entitled to 
compute addi tiona�l- ·interest charges . However , creditors also 
hav� a legal obligation to explain clearly to the -debtor that 
this will happen. (See s. 11 (1) (h) Credit 'anll. Loan Agre�-nents 
Act R . S.A. 1970 c. 73 , s.l) . 

This category demonstrates not only how an initial payment 
misunderstanding may turn a debtor who is able and willing to pay 
into a disgruntled debtor but also the general problem of 
conununicat·ion breakdown bet-ween creditor and debtor. They prompt 
the question: what dynamic in the system of debt collection caused 
these debtors to be shuttled through to garnis�ment? Could such 
action have been avoided? 

I will take up these important issues again in a later 
seetion entitled: Communication breakdown in the debt collection 
process. 

(4) Marital Instability , 
This contributed directly to ?ebtors being garnisheed in 

three cases. In one case the debtor's ex-spouse , after separating , 
had incurred charges on a credit card and left the other spouse 
the ·bill . The debtor "blocked" the account but it was too late 

'• 
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and he wa s he ld r e s pon s ib l e  for the cha rg e s . The deb tor d id not 

f e e l  re spon s ib le for the d eb t  beca� s e  h e  had not incurr ed i t . 

There wa s initial communication with the cr editor , then the deb tor 

did not hear from the credi tor for two year s , the n they contac ted 

the d ebtor again , demanded payment , s ued him and garn i sheed h i s  

w�ge s .  

I n  another c a s e  the d eb tor: - and h i s  spou s e  had had an 

arrang ement that each would pay ha l f  o f  the loan . The other spou s e  

de fau l ted and the debtor d id not have enough money to continue 

making the payment s . 

In another c a s e  the spou s e  o f  the g arni sheed d eb tor had 

bought enc yc lopa ed i a s  aga inst the wi she s of the garni s heed spous e . 

They had subs equent ly s eparated and the spou s e  who had bought 

the encyc lopa ed i a s  s topped payme nt and the company sued the other 

spou s e  a s  e o - s ignor . Thi s wa s a l so ther e fore a c a s e  of eo- s igning . 

(5} Fraud , Dec ept ion � and Uns a ti s factory Good s and/or S ervic e s  

I t  i s  o f  interes t  to note tha t 6 . 0% o f  d eb tor s imp l i cated the 
/ 

cred i tor e i the� becau s e  of fraud and dec eption or unsa ti s fa c tory 

guod s and s ervi c e s .  The deb tor who had rece ived unsati s fac tory 

merchand i s e  stated : 

" The merchand i s e wa s unsati s fac tory , the drawer s 
d idn ' t  f i t , l e g s  broke - s old j unk . I a s ked them 
to r eplace it but they wou ldn ' t  and I s a id I wou ld 
not pay mor e  unt i l  they gave me oth er merchand i s e  
o r  s ettled about the balance o f  payme nt s . They 
pres sed for the rema i ning payment s . "  

(6 } Other 
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4. Compar i s on with Previou s Stud i e s  

Given t h e  sma l l  s i z e  o f  our· samp l e  we wer e int e re s ted i n  
c ompar ing our data with previous s tudie s .  S i nc e  we u s ed a s im i l ar 
c l a s s ificat ion to Caplovi t z , thi s  provided a us eful c ompar i s on . 
The f o l l owing tab l e  indicates the r e su l t s  o f  Cap lovi t z ' ana ly s i s  • • 

· CAJ?Lovrrz REASONS FUR DEFAULT 

Debtor's mishaps and shortcomings 
Loss of income 
Voluntary overextension 
Involuntary overexten sion 
Marital instability 
Debtor's third parties 
Debtor irresponsibil ity 

Creditor may be implicated 
Fraud, deception 
Payment misu nderstandings 
Partial 1ate payments 
Item returned to creditor 
Harassment. by creditor 
All other (mi scellaneous) 

Total percent 
N -. 

" Signifies less than � of 1 percent. 

first 
reason 

43 

1 3  

5 

6 
8 

4 

14 
.•. 

7 
-

c. 
-

1 

101 
{1 ,320) 

\ 

second 

reason 

1 8  

23 

12 

4 

4 

2 

1 3  

3 

15  
._6 

1 

101 

(570) 

lotal 
third tot11l . indivi-

reason reasons duals 

1 0  24 48 

32 17 25 

7 7 1 1  
5 5 8 
6 6 9 

4 s 

1 5  1 4  19  
6 8 

6 s 7 
14 2 4 
5 I 1 

a tl 
100 1 01 145 

(1 10) (2,ooo) o ,32o) 

One immedi ate ly not� c e s  tha t we reported a s imi lar perc entage 
o f  debtor s report ing l o s s  of income a s  the primary rea son for defaul t . 
Caplovitz ind icates a h ighe r percentage for fraud and decept ion , 
a lthough there i s  l e s s  d i f f erenc e when one adds our percentage of 
uns at i s fac tory goods and s ervic e s  to the fraud and dec eption o f  
category . 

Puckett , in h i s  s tudy , u sed a s l ightly d i f f erent s et o f  
re spon s e  c ategor ie s , a l though h e  u s ed the s am� .que s ti on . The 
fol lowing i s  the r e sult of Puckett ' s  data compar ed to our da ta . 
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Distribution o ;e  Debtor· "Rea s·o:n· :f·o·r: No·t· ·payi·n·g· Deb t 

Rea·s on : ·  . l?·u·cke·t t · ·r·n·s·t·i t·ute 

Li fe c ircumst ance 

Imprud ent 

Cred i tor implicated 

Thir.d party 

No r ea s on 

44 
2 6  

2 2  

6 
2 --

100% 
· -

50.0 
1 3 . 3  

' 2 3 . 2  

3 . 3 

O ther 10.0 

100.0% 

The s e  data ind icate a higher percentage o f ' debtor s in our 

s.tudy reporting l i f e  c ircums tanc e a s  a pr imary rea son for defaul t , 

and a higher perc entage o f  imprudent d eb tor s in Puckett ' s  study . 

5 .  Rea·sons for· ne·f'aul t· Re la·ted to tot·al· Hou s ehold Income 

Caplovit z  found that . lo s s  of income wa s a much greater 

hardsh ip f or the +elatively poor and cont ributed to the ir defaults 

mor e often than tho s e  of h i gher income . Our data , ¥h l l e  no t 

c onclus ive , ind icate �hat �hi s  �a ttern may �l so be pre s ent in 

our sample . 

-
PRIMARY REASON F OR DEFAULT "RELATED TO TOTAL' HOUSEHOLD .. INCOME 

Debtor s ' Mi shaps and Shortcoming s 

Under $10 , 000- 0 $15, 00 0 - $ 2 0, 0 0 0 -
'$ 10 ,·0 00_ $14, 999 $19, 999 $ 24, 999 

Lo:s s o f  income 1 7 1 

Voluntary overex tens ion 1 2 

Ma�i ta l  instab i l i ty 1 

Debtor s 3 rd par ties 1 

Debtor irre spon s ib i l ity 1 

Creditor May b e  Impl icated 

Frau� Dec epti on 1 

Pa�e nt mi sunderstanding s. 1 . 2 1 
. .  

Hara s sment 1 

Other 1 1 

Over 
$ 27, 5-Q 

3 

1 

1 
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Caplovitz a l s o  noted tha t voluntary overex tens ion , the mark o f  

the imprudent debtor , tur ns o u t  to . be a more f requent reason 

f or defau l t among h igher income debtor s .  Ther e  is a pos s ib le 

s imi l a r  trend in our data i f  one inc lude s deb tor irre s pon s ib i l ity 

with vo luntary over exten s ion . 

Tho s e  earning under $ 15 , 0 0 0  had more payment mi s unders tanding s 

and har a s sment . The se sugg e s t  tha t  tho s e  with l�wer income s ( unde r  

$ 15 , 0 0 0 } have greater d i ff iculty in c oping with changed c i rc um s tanc e s , 

and nego tiating a s o lution to the ir rrobl em s . 

6. Rea s·ons for De fau l t  Rel ated to Type· of Credi·tor 

Lo s s  of income wa s the maj or r ea son for default by debtor s 

borrowing money from bank s and f inanc e companie s , wi th one fi nance 

�ompany debtor noting hara s sment a s  a rea s on for de fau l t . Re tai l credit 

and s tor e cred i t  card s ac counted for a highe r  proportion of c a s e s  

of payment mi sund er s tandings and unsa t i s f ac tory good s and servic e s . 
/ 

v· , Summary of Conc l u s ions on Rea s on s  for De�_au l t  

1 .  The data show that change o f  l i f e  c ircums tanc e s  caus ing 

lo s s  of income af ter the d ebtor h a s  incurred the deb t  i s  the 

s ing l e  mos t  impor tant rea s on s  g iven by debtor s for default . The s e  

data arc ex tremel y  strong whe n  taken along wi th the f ind ing s of 

previou s s tud ie s .  

2 .  Tho s e  debtors who vo luntar i l y  overex tend them s e lve s 

u sua l ly mi s c a lculate the ir earning power . 

3 .  There ar e a very sma l l  per c entage o f  irrespon s ib l e  

debtor s .  

4. There are a s ignificant number o f  c a s e s  wher e  the 

creditor i s  imp l icated in the default .either b ecau s e  of fraud 

and dec ept ion or unsat i s factory good s and s ervi c es .  

5 .  The high percentage of c a s e s  where payment mi sunder s tand ing s 

c ontr ibuted to defau l t  sugg e s t s  defic ienc ie s  in communication between 

� d ebtor and c r edi tor . The s e  data are in terpreted further in th i s  

r�p?r t . They ar e a s ignif icant contr ibutio n to the f inding s o f  

ex i s t ing s tud ie s . 
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2. ·  The lega l  proc e s s  

We a sked whe ther the deb tor had ever f i led hi s s tory with 

a c ourt . 9 0% stated no and 10% ye s . Thi s  conf irms the wel l  

doc'Qlllented c onc lusion tha t a lmo s t  al l debt co l le ct ion actions are 

by d e fau l t . 

We a sked in addition why i ndividu a l s  h ad not f i l ed the i r  

s tory with a c ourt . � 

17 . 9% didn ' t  know that they - were be ing sued , 10 . 7% s tated 

that they thought that they had a de f�nce but did not think that 

i.t would do any _ good , 10 . 7% d id not th ink it worthwh i l e  b ecau s e  

they d id no t think they had a defenc e . 7 . 1% d idn ' t  kriow that 

they were suppo s ed to g o  to c ourt , 7 . 1% d id not know what to do . 

3 . 6% stated that they thought the d eb t  wa s s ett led , 3 . 0% c ou ld 

�0t a f f ord to l o s e  a day ' s pay , and 3 . 0% for got . Of the 35 . 7% 

c iting other rea sons , three had attempted to go to court but got 

the dat e s  mixed up , one thought someone e l s e  wou ld pay and two 

had made arrang ement s  bu t were s t i l l  garni sheed . 

The stati'stic s on s erv ice ra i se the i s sue of " s ewer s ervic e " . 

We make no conc lus ions on thi s i s sue s ince a d eh tor may have 

r e c e ived a summons without r ea l i s ing the s igni f i c a�� e of i t . 

The s e  stati s ti c s  indicate tha t the high perc entage of 

d efa�lt j udgments canno t s imply be accounted for by the fact that 

th ere is a j us t  deb t  wh ich the deb tor knows h e  owe s . On the contrary 

a s ignif icant numb er of deb tors thought that they had a defenc e or 

that the deb t  wa s b e i ng take car e o f . 

Tho s e  debtor s who thought that they had a d e f enc e o f ten 

u s ed
-

the term " de fenc e "  in a non- legal s en s e . Thu s  they f e l t  

that i f  they to ld the ir s tory t o  a j udge then s ome arrangement 

c ould be worked out . ' 

' ,  
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VI De f au l t  to Garni shment 

Garni shment c ome s at the end o f  the debt col lecti on proc e s s  

and doe s not immediately f o l low defau l t  b y  the debtor o n  h i s 

payment s . One important par t o f  the s tudy wa s to chronic le the 
' . 

f ac tors which prope l led a debtor from defau l t  to garn i s hment 

a nd to a sc erta in what knowledg e and und e r s tanding a deb tor had 

of what wa s happening to h im and what s our c e s  of a id and advic e  

he turned to . 

I t  b ec ame apparent a s  the interviews of creditor s had 

debtor s progr e s s ed that an important theme wa s go ing to be the 

nature of c ommunication s  between creditor and debtor in the 

per iod lead i ng up to garn i s hment . Thi s theme i s  s o  important 

that we have d evoted a � eparate s e c t ion of the r epor t to i t s  

ana ly s i s . Thi s pre sent s ect ion , for the s ake o f  continuity , 
, 

document s the s e  data on thi s s ec t ion . 
/ 

1. · Pre-:i-udicia l D eb t  Col lt:!ction 

Only 10 % of d ebtor s r eported no c ontact with the credi tor 

b efore gar nishment . We a sked if the creditor out l i ned tho s e  

· c ons equenc e s  wh ich wou ld happen t o  them if they - did not pay the 

debt . Of tho s e  r e sponding , 5 1 . 9% s tated no , 48 . 1% s ta ted ye s .  

of· tho s e  who s ta ted ye s ,· 42% s tated tha t the cred i tor was vague 

or g enera l  as to cons equence s .  The s e data lend support to Rock ' s  

argument that much of c o l lection i s  an exerc i s e  in " contro l l ed 

anx ie ty '' : tha t  amb iguous threa t s  are important featur e s  of 

c o l l ecti on . By not out l ining the con s equ enc e in deta i l  the 

c�editor l eave s  the deb tor to speculate on what might happen 

to h im . ·  Given the popu l ar image of deb t  c o l le c tor s thi s  may b e  

a s omewhat uns avoury pic ture . 

� s ignif icant number of debtors r eported haras sme nt of 

var iou s kind s by the cred itor or his agent . Th i s  topi c  wi l l  b e  

c ons idered late r  under t h e  he ading of hara s sment in the colle ction 

proce s s . 
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Thes e  da ta a l s o  s ugg e s t  a degree o f  f a ta l i sm and confus ion 

in a numb er o f  debtor s , who were not r ea l l y  s ure what wa s 

happening to them or wha t they had to do to def end the a c tion , or 

wha t the imp l i cations wer e  o f  r e c e iv ing a s ummon s . Thi s  wa s 

partly r e f l e c ted in the fac t tha t  a numb er o f  debto r s  had 
' 

attempted to go to court bu t had been confus ed a s  to the date 

or time of the ir appearanc e .  Thus one s ta te d : 

" I  wanted to t e l l  my s tory - �nd went to court , but my 

ca s e  wa s " r emande d "  to another day and I got the da tes mixed up -

the cr editor didn ' t . " 

The ma j or i ty. of tho s e who d id f �l e  a s tory wi th the court 

P i ther pers o na lfy
/

or through a l awyer wer e  from th e upper income 

brac ket s ( over $ 2 5 , 0 0 0 ) . 

't . 
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VII Garnishment 

The f o l l owing table indicate s the numbe+ o f  wage and bank 

account_ garni shrnents: 

Wag e s  
Bank Acc ount 

26 

2 

9 2.9 t 

7. 1 

'lWo debtors therefore were not in fact ganrisheed although a garnishee 

suri!i011S was issued. Of those who were gamisheed 75.0% leamed of the garnisl1IIEI1t 

from their enployer, 14. 3% from the service of legal service and ·10. 7% frcm 

other means. 

The fol lowing tab2.e; ind ic ate s that 63% of debto r s  respond ing 

had not been garni sheed previous ly f or other debts. 

No 

Ye s 

.. i7 

10 

6 3% 

37% 

The ma j ority were th�refore, at thi s  -�tage, �one shot" 
players. 37 % r epr e sents, however, a s ignifi cant minor ity.who are 
•�repeat player" debto r s. We also a sked the que stion: Has anyone 
ever indicated that he wou l d  take action aga inst you for any othe r 
debts? 67.9% .indicated ye s and 3 2.1% indicated no. The po s s ib l e  
ambiguity in thi s  que sti on doe s �ot detract from the fact that 
thi s, together with data on.previou s garni shment, sugge sts a 
significant number o f  "repeat player s n  in our s ample. We sha l l  
take up this theme later in section X where vle make a systematic 

analysis of the other l ega l a ctions taken aga inst the debtor. 

( 1) Number and Amount o f  Debts at T ime o f  Garni shment 

The f o l lowing tabl e s  ind icate the number and amount o f  

other debts o f  the garni sheed debtor ( exc lud ing·mortgages ) at 

the time of garni shment. 

'• 
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NUMBER OF DEBTS AT GARNI SHMENT 

· Debt s  No. o f  Debtor s --� 

1 11 

2 7 

3 4 

4 2 

6 2 
12 1 

0 2 

AMOUNT OF DEBTS: AT: .TIME OP: GARNISHMENT 

· Am:o·ut1t · No. 

0 2 

Under 400 . 4 

1,000 -/1,499 3 

1 1 50 Q' - 1 1 9 9 9 3 

2,000_ - 2,999 3 

3,000 - 3,999 3 

4,000 ... 4,999 1 

7,000 - 7,999 1 

9,000 - 9,999 1 

10,000 - 14,999 4 

20,000 and over 1 

' 

. . 
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Percentage 

38.5 

26.9 

15.4 

7.7 

7.7 

3.8 

7.7 

· ·per·cen·t·age 

7.7 

15.4-

11.5 

11.5 

11.5 

11.5 

3.8 

3.8 

3.8 

. 15.4 

3.8 

The ma j or i ty o f  deb tor s ther efore had two or les s debts 

at the time o f  garnishment, 34.6% had three or more debts and 11.5% 

had s ix or more. 

The amount of the d ebts at the.time of garni shment indicate s 

a s igni f ic ant minor ity o f  deb tor s  with over $�01000 in deb ts, but 

the_major i ty o f  d eb tors (57.6%) with�debts l e s s  than $2,999. 

T he s e  l eve l s  o f  debt are however s igni f i c antly lower than the 

s tatist i c s  on'l eve l s  of debt for thos e  individuals on Alberta 
Orderly Payment o f  Debt Order s . 
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Orderly Payment o f  Debts: C l ient Pro f i l e  - Total Amount 

of debts owing . 

N o. % Cum . Pet . 

0 - 1999 1 1.3 1.3 
• 

2000 - 2999 2 2.6 3.9 

3000 - 3999 6 7.8 11.7 

4000 - 4999 10 1 3.0 2 4.7 

5000 - 5999 13 . .  16.9 41.6 

6000 - 6999 6 7.8 49. 4 

7 000 - 7999 5 6.5 55.9 

8000 - 8999 4 5.2 61.1 

9000 - 9999 5 6.5 67.6 

10000 - 10999 5 6.5 7 4.1 

11000 - 11999 3 3.9 78.0 

12000 - 12999 - 6• • 
7 .8 85.8 

, 
1 3000 - 1 3999 / 2 2.6 88.4 

1 4000 - 14999 c 0.0 88.4 
-

15000 - 19999 6 7.8 96. 2 

Over 20000 3 3 . •  9 100.1 
- -

77 100.0. - 100.1 
---

50% cf debtors on O . P.D . had more than $7000 in debts 

at the t.ime o f  making the c onsol idation order, and over 25% 

had more than $10000 {n debts . 

I� 
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Collect1on Dev ice 
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It is o ften argued that the benefit o f  garni shment from a 

creditor's viewpoint i s  that it forc e s  a recalc itrant debtor to 

make a s ettl ement o f  the debt. 

We therefore a s ked whether the debto r d i s cu s s ed the 

garni shment with the creditor after receiving notice o f  the 

garnishment. 

DISCUSSION WITH CREDITOR AFTER GARNISHMENr? 

Category Number Percentage 

No contact 

Debtor c ontact creditor and came 
to an arrangement 

Debtor contacted creditor but 
:L",.O arrangement _ 

Creditor contacted d ebtor but 
no arrangement · 

Creditor contacted debtor and 
c ame to arrangement 

Other 

8 

8 

6 

1 

3 

1 

29. 6 

29.6 

2 2. 2 

3.7 

11.1 

3.7 

In 40% o f  the cases .there fore ther e  wa s contact between 

creditor and debtor and an "arrangement" was made. In addition, 

we a sked i f  the debtor had now pa id o f f  the debt. 58.6% rep l ied 

yes and 41.6% stated no. Over 75% had pa id o f f  or were mak ing 

payments on the debt. O f  the remainder one had gone on O. P. D. 

and-one had gone into pers onal bankruptcy. 

It i s  intere sting to note that even the majority o f  tho s e  

ind ividua l s  who f e lt that they ought,not t o  pay the debt, came to 

an arrangement with the ir c red itor after garni shme nt. Thus one 

ind ividual stated: 

"I paid the debt only to ke ep my name c lean for 
busine s s or c red.i t purpo s e s. Otherw i s e  I wou ld 
have fought. it al 'l the way. 11 
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Another debtor s�ated that the drastic effect on her pay 

packet caused by the garnishee made her come to an arrangement, 

notwithstanding that the debtor felt that there was a valid 

defence to the claim. 

VIII. Social Consequences of Garnishment: Impact on the Debtor 

Introduction 

Many critics of wage garnishment have drawn attention to 

the adverse social consequences of ·the remedy. Loss of employment, 

default on other obligations, bankruptcy, marital problems and 

deterioration in health have all been linked to the remedy. 

We were therefore concerned to document what consequences, 

if a�y, were experienced by the sample of debtors. We 

asked the question: Did you experience any consequences of being 

garnisheed? What was the m9st important consequence? Which qf 

the secondary consequences was most important? In addition we 
/ 

drew up a list_of possible consequences and asked the debtor to 

i�dicate if he had experienced any.of them.-· This list was used 

f0r the categories in Table 

1. ·priinary Consequences 

We drew up a multiple ranking list for this variable. 

The following table indicates the primary consequences of 

wage garnishment as perceived by the debtor. 

CONSEQUENCES OF GARNISHMENT 

Consequences Pertaining to 
Employment 

Loss of employment 

Conditions placed on employment 

"- .  

': 

1 

2 

1 

% 

6.6 

3.3 

2 % 
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1 % 2 % - -

Consesuences for Debt Management 

Default on other obligations 6 19.9 5 26.3 

Necessitates further over-extension 4 13. 3 2 10.5 

Consesuences for Marital' Stability 

Contributes to marital tensions 1 3.3 3 15.8 

Contributes to separation 

Contributes to divorce 

Other Consequences 

Reliance on welfare and/or unemployment 
assistance 

Impairs physical and mental health 2 6.7 1 5.3 

Goes to Debtors' Assistance Board 1 3.3 1 5.3 

Bankruptcy 

No significant conseguences· 7 23.3 4 21.1 

Other , 6 19.7 3 15.8 / 

The relatively h1gh figure for no significant consequences 

.may be misleading. Two of the seven debtors had.avoided having 

anything taken from their pay cheque because the garnis1iee had 

not been se�ved on the date they were paid. Two had settled the 

debt immediately after the garnishment, one borrowing money from 

an employer and one from a credit union in order to pay off the 

debt. Thus of those in this group who were actually garnisheed, 

50% paid off the debt, and 50% had to borrow money to pay off 

the debt although they did not warrant being classified as "more 
-

over-extension". 

Significant data from this table are that 6.6% of debtors 

were laid off because of the garnishment. What is more intriguing 

is that a significant number of debtors stated that although they 

�ere not fired, it was "well known" that individuals were fired 

on_ account of garnishmen� • .  -Certain debtors named J?articular 

firms which it was alleged had a policy of either immediately 

firing a garnisheed employee or asking for the resignation of the 

employee. 
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Almost 20% of the aebtors cited default on other 

obligations as a primary consequence of the garnishment and 26.3% 

stated this to be a secondary consequence. In a number of cases, 

debtors were unable to meet their rental obligations and were 

required to move residence. Debt problems may thus contribute J 

to the relatively high number of times our sample had moved residence. 

13.3% went into further over-extension in order to pay off 

the debt. 3.3% had conditions placed·on their employment, 3.3% 

went to see the Debtors' Assistance Board and in 6;7% of the cases 

the health of the debtor was impaired. 

The "other" category included the following consequences: 

embarrassment at work and nervous tension, credit rating gone, 

and the necessity to take two jobs in order to pay off the debt. 

In additio�, we asked whether the debtor was left with 

sufficient income for basic needs after the .ga!:':li.shment.. (Basic 

needs are defined as food/shelter (includes rent. o::: D.tortgagcs, 
taxes and necessary home repairs, utili ties, household opera.tion, ) 
clothing, transportation, personal care, baby sitting, medical 
prescriptions, recreational and entertainment needs.) Of the 
debtors to whom this question was applicable 50% stated yes and 
50% stated no. 

Sufficient Income After Wage Garnishment to Meet Basic Ne�dP? 

Number Percent 

Yes 13 50% 
No 13 50% 

' 

This figure underestimates the income problems caused by 

garnishment because, of the 50% who stated yes, two had to borrow 
money to survive. 

'! 
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Those debtors in the lower.income group with a number of 

dependents were hardest hit by garnishment. One debtor with two 

dependents was left with $ 2 50 at Christmas to live on and pay the 

rent, and another was left with $ 40 to live on for a month after 

paying the rent. One debtor with three dependents survived on 

$ 3 0  for a week by eating bread with milk and honey. 

Of the twelve debtors who had two or more successive 

garnishments, 6 6 . 7 % stated that the additional g&rnishments made wars� 

the problems mentioned in the initial default, 3 3% stated that they 

did not. Of that 6 6. 7� ( 3 )  4 2. 9 %  mentioned further default on other 

obligations ( 1 ) 14. 3 %  mentioned impaired health and 3 (42. 9% )  

mentioned other consequences. 

2 • Bankruptc;y _ 

Shuchtman/and Jantzer in their 1 9 7 2 study indicated that 

�here is a connection between harsh wage garni�hment cx�up·tion 

statutes and bankruptcy rates, and Brunn, altl�ough u.dmitting that 

"the extent to which wage garnishments contributes to bankruptcy 

.cannoi.: be measured precisely", also argued that ."the number of 

individual bankruptcies in a state is affected by the leniency 

or harshness of its garnishment lav1s .. " 

We did not find a significant relationship between wage 

garnishment and bankruptcy. Our study therefore confirms Jacobs 

findings and Puckett' s study which indicated no significant 

relationship between waqe garnishment and bankruptcy. Only one­

debtor had gone bankrupt. 9 6 %  of the debtors sampled had never 

gone into bankruptcy. 

We also asked debtors if they had considered personal 

bankruptcy as a solution to their problem. 6 2 %  of the debtors 

pad not even considered personal bankruptcy as a solution. Of 

·�h� 37. 9 %  who did consider it, the ma jority of this group were 

'! 
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concerned that i t  would a ff e ct the ir credit rating and they were 

uns ure of wh�t wa s involved in the w�ol e  proce s s  o f  bankruptcy. 

The s tigma o f  bankruptcy wa s a l so mentioned by two as an important 

fac tor. One d ebtor in reply to the que s ti on "Did you ever cons ider 
personal bankruptcy?" stated: "Never! You're ruined for l if e  if you do. " 

The one person who d id go bankrupt had been referred by 

the D. A. B. The genera l impres s ion from the interviewees wa s that 

the ma j or ity were not wil l ing to take the initiative 
and take such a large step as g oing into bankruptcy. They 

required an intermed iary, e i ther a laWyer or some o�her pe rson 

to inform them of the advantages and d i s advantages of the proce s s. 

Thes e  stat i stic s, and the lower than average bankruptcy 

rate in Alberta as indicated by the.l978 report of tr1e supervisor o f  

con sumer credit i n  Alberta throw doubt o n  the s tatement which was made 

by a number of credi tors that .large numbers of d ebtors are go ing 
-

bankrupt and that there i s  no po int in leaning too hard on a 
/ 

debtor because ha will go bankrupt. 

Bankruptcy i s  accept�a a s  part o f  the bu s ine s s  world. I t  
may be that i t  ought to b e  made more ava i lab l e  for certain 

consumers. We adver t  to thi s  later in our recommendations for 

change s. 

Summary o f  Genera l· Co'nlnlents· ·o·f Debtors -un :Cons equen·ce·s· ·o·f· Garn:i slunent 

Three theme s recurred in the debtors: genera l comments on 
what had happened to them. The s e  were f irs tly, a des ire f or greater 
communication and more warning a s  to what wa s go ing to happen; s econd, 
more unders tanding o f  the proc e s s  and f i na l ly the proc e s s  ought to 
be l e s s  harsh so that one has enough to live o n. Repre sentat ive s amples 

o f  comment s were: 
· 

"Garni shment caus es too much l:iardship.. • • •  when you're down 
they s lap you in the face. You should be ab l e  to ta lk it over and 
make a_rea sonab�e arrangement. " 

't. 
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"Peopl e  when s erved a s mnmons should be to ld what to do - they 

usua l l y  don't know what ·to do • • • •  there should be a compul s ory face 

to fac e meeting b etween creditor and debtor r ather than te lephone. " 

"Mor e  c ommunication i s  nece s s ary • • • •  the legal j argon i s  

mi s leading • • • why not mak e  it more s impl e. " 

"Garnishment i s  too har sh • • •  no one can l ive on the 

exemptions. " 

Conc lus ions 

1. Garni s hment doe s have a powerful impact on a debtor's 

finance s, cau s ing s igni f ic ant number s to default on other 
obligations� and l eaving 50% with l e s s than suf f i c ient income 

to meet ba s ic need s . 

2. The impact of garnishment i s  made wors� by the inadequate· 

leve l of the pres ent exemptions in the Rul e s  of Court and because / 

garnishment often come s as � surpr i s e. to a debtor who knows l ittle 
abo-.;.t the proce s s  of g arn.ishment . 

:�. Garnishment doe s lead to individuals being dis charged from 

their employment. (See a l s o  section, wage garni shment and 
employment . )  

3.  Knowledge of Helping Agenc i es and Advice 

Introduction 

In thi s  s ection, we a sked question s  concerning the debtor's 

knowledge o f  the Fami ly F inancial Coun s e l ling Servic e s  of the 

Al�erta Department o f  Consumer and Corporate Affairs. 

In add ition, although we did not spec i f ic a l ly a s k  about the 

u s e  o f  l awyer s  or other sources of advice we were able to gain 

some general information on thi s  topic by analys ing var ious section s  

o f  the interview . This topic forms the second part of thi s  
s ection. 

't 
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Payment of Debts 
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The F amily F inanc ia l Couns e l l ing Service of the Alberta 

Department of Cons umer and Corporate Affairs operate a number of 
I 

programs to he lp the over-commi tted debtor. In addition to 

c ounse l l ing individuals with debt prob lems and educating individual s 

in f inanc ial management, they may a l s o  negoti ate with creditors 

of a deb tor and administer the Order ly Payment of Debts programme 

under Par t  X of the Federal Bankruptcy Act. Under thi s  scheme 

a debtor is requ ired to repay h i s  deb t s  over a period of up to 

three year� or longer with the consent of the creditors. The 

advantages of the s cheme are that the Department draws up a 

budget for the deb tor which wil l  permit him to have a rea l i s tic 

repayment schedule. The debtor then make s voluntary payments 

every month and the Department di s tributes thes e  funds among 

h i s  various creditors� While the Order i s  in force individual 

creditor s und er the Order are not permitted to take any 
/ 

anfcrcement action agains t  the debtor. 

The s tudy was intere s ted in e s tab l i s hin0 t�)G number of 

s ampled deb tors who went to the Debtor s' Ass i stanc e Board c s  a 

cons equence of garnishment. We a l s o  wanted to find out what 

knowledge deb tors had of thi s  pos s ib l e  source of aid and advice 

and i f  they viewed the Board as a solution or solvent to the ir 

debt problems. 

(a ) Knowledge of the Debtor s' As s i s tance Board 

Our f irst question conc erned knowledge by the debtor of 

the F ami ly F inanc i a l  Couns e l l ing Service. 6 3. 3% o f  deb tors 

had heard of it and 3 6. 7 % had not. 

Knowledge of F am i ly F inanc i a l  Couns e l llng Servic�s 
{Debtors Assi s tanc e  Board ) 

Ye s 19 6 3. 3 %  

·No 11 3 6. 7 % 

'• 
30 100. 0 
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·of those who had heard of it, 2 5. 0 % heard through adverti s ing,. 

6 2. 5 %  throngh other channe l s, such a s  emp loyer and 1 2 . 5 %  had heard 

through a friend. 

Of thos e  who heard of the Board, 50 % contacted it�and 

50 % did not. The re.c� ::;ons. for not contacting the BoaJrd were either 

that debtors did not fee l  they had suf f i c ient debts to warrant 

contac ting the Board or that they _ did not perce ive thems elves a s  

tbe type o f  "inadequate" person whom they a s sumed the D.A.B. s erve s. 

Thus one deb tor s tated: 

"I don't rea ll}· need that kind of help - it's for people 

who can't manage the ir a f f a irs", 

and 

"it would be for desperate people". 

Thi s  perception wa s parti cularly prevalent among the 

minority o f  highe;;· unstab l e  income group of s ale smen. 

42. 9 %  ( 3 ) of the s e  who contac ted the-Board found it ex- 1 

tremely u seful in helping to solve the ir debt probl ems, 28 . 6 % (2 ) found 

it not usefu l  and 14. 3 %  (1 ) gave other rea sons as a re sponse. 

For tho se who had not heard of the deta i l s  of Orderly 
\ 

Payment of Debts, the inte�viewer explained the programme s to 

the debtors and then a sked them whether they thought that the se 

programmes would have been a solution to their prob lem. 7 6. 5 %  

stated th�t i t  would not have been us eful at a l l ,  1 7 . 6 %  s tated 

that i t  would have been extremely u s e ful and 5 . -9% s tated it wou ld 

hav€ been moderately use fu l. 

The 7 6. 5 % who thought that the D.A.Be P.rogramme s would not 
be at a l l  us eful c ited s imi lar rea sons to tho s e  menti,)ned above . .  .. 

. by the group who had heard o f  the Board but did not .J.tact it. 

',• 
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Thu s  one debtor stated: 

'·4I t  wou ld not have been really helpful - I c an c ope with 

paying my debts a nd in paying them o f f, " 

and another, 
"I c an c ope with my own prob lem s" 

and 
" I  don't think it would really be app l ica�le to me. " 

Conc lus ion 

The Orderly Payment of Deb t s  programme wa s·known to the 

maj ority of debtors but i s  perce ived to be appl icable only to 

po s sibly inadequate persons or t ho s e  with large �Qmbers of debts. 

(2 ) Lawyers 

Only a sma l l_ number.of debtors (1 5 % ) appear to have had a 

lawyer invo lved in their probl ems and in the maj ority o f  c a s e s  

the lawyer wa s �not invo lved until after the _ _  garni sl1mGnt had been 

s erved. 

Tho s e  who u sed lawyers were not. individual_s who \vere dis s a ti s f ied 

with goods or services or in genera l thos e  who thought- they had a good 

defenc e. Th� ma j ority o f  thos e who had lawyers negotia�e for them 

were from th e midd le and upper income brackets. 

One hypothe s i s  which is s ugges ted by our data i s  that thos e  

ind ividua l s  who f e lt that they had a defence d id not perce ive i t  

a s  a "legal" defence and d i d  not think the s ervices o f  a lawyer 

were warranted for their defence. I n  addition, they may not have 

been ab l e  to afford lega l repres entation. 

I n  respon s e  to our que stion: �no you think there wa s a 
reason why you should not have to pay the debt? • • •  7 2. 4 %  stated no. 
Qf the 2 7. 6 %  �ho s tated yes, three had compla ined of uns atis factory 
g9o�s and services and on� felt that he ought not to have to pay 

. . 

the ful l amount o f  a lcian �hi ch he had eo-s igned. 
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IX Oth�r Legal Act ion Aga inst, the Debtor - F i le Survey #2  

We were intere sted in g athe�ing information on the number 

of debtor s who were "repeat p l ayer s" . We were able to ana ly s e  

the court record s from F i le Survey #2 for other· leg a l  actions 

instituted again s t  the debtor s in our sample . The fol lowing 

tabl e s  ind icate actions ins t i tuted within one year of the 

g arnishment, actions ins t i tuted one to two years of the garni sh­

ment, and actions instituted over· two year s from the garnishment 
in the pre s ent a c tion . 

TA BLE NU�1 BER OF ·ACTIONS INSTITUTED WITHIN ONE YEAR 

Absolute Relative Cumulative 
Code Frequency F requency Frequency 

0 85 48.0 

1 29 . . .. 16.4 -

· 2 25 /' 
, 

14.1 

3 13 7. 3 

4 7 4.0 

5 8 4.5 

.6 5 2.8 

_7 1 0.6 

9 2 1.1 

1 2  1 0.6 ; 

1 7  1 0.6 --

TOTAL 177 100.0 

'! 
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TABLE . NUMBER. OF ACTI ONS' TNSTITUTED OtJE TO TWO YEARS 

Absolute Relative Cumulati ve 
Code Frequency Frequency Frequenc_l 

0 127 71.8 

1 2 9  16.4 

2 11 6.2 

3 6 3.4 

4 2 1.1 

6 1 0.6 

7 1 0.6 

177 100.0 

/ 

TABLE ' NUMBER OF ACTI ONS INSTITUTED OVER TWO YEARS 
, 

· Absolvi:e Relative Cumulati ve 
·Code Frequencx · Freg:uency Frequenc;t 

-0 9 6  54.3 

1· 31 17.5 

2 13 7.3 

3 8 4 .5 

4 7 4 .0 

5 8 4 .5 

6 4 2 .3 

7 5 2.8 
-

8 1 0.6 

9 1 0.6 

10 3 "1. 7 t 
-

177 
, 

100.0 

't 
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The s e  data indicate that 4 8 %  o f  debtors had no o ther 
actions instituted aga inst them wiLnin one year o f  the princ ipal 

a c ti on, 71.8 % had no actions ins tituted aga in s t  th em wi thin one 

to two years of the princ ipa l a ction, but only 54 % had no actions 

instituted agains t them over two years from the princ ipal action. 

14.2 % of debtors had 4 or more actions instituted aga ins t them 

within one year o f  the principa l  action, 2 .3% had four or more 

within two years, and 16�5% had four or more actions instituted 

over two years from the princ ipal a c_tion. 

It mus t  be noted that thes e  data covered all actions 

agains t a deb tor, not s imp ly tho s e  invo lving deb t c laims. 

However, the ma j ority of c la ims were in the nature of a debt, 

as evidenced by the fol l owing tables whi ch indic ate the nature 

of the a c tions ins ti tuted within one year, and the nature of the 

creditor. 

/ 

TABLE BANK LOAN 

Ab s o lute Re lative Cumulative 
Code Frequency Fresuencl F��qU_§_l}qy 

0 153 86.4 

1 17• 9 .. 6 70.8 

2 7 4.0 100.0 -

177 

TA!! LE . BANK CREDIT CARD 

Abs olute Re l ative Cumulative 
Code Frequency Freguency Freg:uency 

1 

0 174 9 8.3 ,; 

1 3 1.7 100.0 

177 

'! 



TABLE 

Code 

0 

1 

2 

3 

TABLE 

·Code 

0 

1 

2 

3 

TABLE 

Code 

0 

TABLE --
-

Code 

0 

1 

2 

3 
. 

5 

F INANCE COMPANY LOAN 

Absolute 
· F r·egu·ency 

164 

10 

2 

1 -

177 

CREDI T  UNION 'LOAN 

Absolute 
· F· re·que·ncy_ 

169 

6 

, -1 
/ 

1 --

177 

STUDENT LOAN 

Ab solute 
F r equency 

177 

� . '  # 

RETA IL CREDIT 

Abs o lute 
· Fr equen·cy 

14 0 

2 6  

8 

2 

1 \ 
- . 

177 .. , 

Relative 
· Fr equency 

9 2.7 

5.6 

1.1 

0.6 

Relative 
Fr equency 

9 5.5 

3.4 

0.6 

0.6 

·Re lative' 
F· requency 

100.0 

Relat ive 
� requency 

79.1 

.. 14.7 

4 .5 

1.1 

0.6 

167 

Cumulative 
F· r equency_ 

76.9 
• 

9 2.3 

100.0 

Cumulative 
· Fr eg;uenc� 

75.0 

8 7.5 

100.0 

cumulat ive 
F r equencl..._ 

100.0 

Cumulative 
Frequency 

70.3 

9 1.9 

9 7.3 

100.0 
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Code 

0 

1 

2 

TABLE 

Code 

0 

1 

2 

TABLE 

Code 

0 

1 

10 

TABLE 

Code 

0 

-1 

·20 

. GAS CREDTT CARD 

Abso lute 
F requency 

171 

3 

3 -

177 

AUTOMOBILE DAMAGE 

Abso lute 
F requency 

173 

3 

1-
-----

-i77 

... . 

UTILITY SERVICE 

Absolute 
Frequency 

172 
. 

4 

1 --

177 

PROFES S IONAL SERVICES 

Absolute 
Fr es_uency 

160 

16 

1 \ --

177 
'! 

Relative 
· F r equen£l. 

96.6 

1.7 

1.7 

Relative 
· Frequency 

97.7 

1.7 

0.6 

Relative 
Freg;uency 

97.2 

2.3 

0.6 

Rela t ive ' 
Fr e9:uency 

, 

90.4 

9.0 

0.6 

. .  

168 

Cumulative 
· F·requency 

50.0 

100.0 

Cumula t ive 
· Fr equency 

75.0 

100.0 

cumulat.:.ve 
Freg;uencl 

80.0 

100.00 

Cumulative 
Fr eg:uenc:r: 

94.1 

100.0 



TABLE 

Code 

0 

1 

TABLE 
--

Code 

0 

1 

2 

TABLE ·--

Code 

0 

TABLE 

Code 

0 

TABLE 

Code 

. ·o 

.1 

. HOUSING" RENTAL 

Absolute Relative 
· Fr·equ·en·cy · Fregue·n·cx 

173 97.7 

4 2.3 
-

177 

. GENERAL SERVICES 

Absolute Relative 
Frequ�cy Fresuencl 

168 94 .. 9 

8 4.5 

1 0.6 
-

.. .. 

177 
, 

,/ 

WORKMEN'S COMPENSATION 

Absolute 
Frequency 

177 

INSURANCE PAYMENTS 

Absolute 
Frequency 

177 

Relative 
Frequency 

100.0 

Relative 
F�equency 

100.0 

MAINTENANCE AND CUSTODY 

Absolute .. Relative 
Frequency Fresuency 

174 98.3 

3 \ 1.7 
.. 

177· 

,. 

169 

Cumulative 
Fxequenc:r: 

100.0 

Cumulative 
Freguency: 

88.9 

100.0 

Cmnulative 
Frequency 

100.0 

Cumulative 
Fresuency 

100.0 

Cumulative 
Fresuency 

100.0 
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TABLE . BUSINESS. S ERVICE 

Absolute Relative Cumulative 
Code · Fr·equency · F·r·equency · Frequency 

0 171 96.6 

1 4 2.3 J 66.7 

2 2 1.1 100.0 

177 

TABLE LIEN 

Absolute Relative Cumulative 
Code ·Frequency · Frequency · Frequency 

D 175 98.9 

1 2 1.1 100.00 

/ 

TA13L� � FORECLOSURE ---
, . 

Absolute Relati'\;.re Cumulative 
Code Frequency Frequency Frequency 

0 161 91.0 " . .  
1 10 5.6 62.5 

2 5 2.8 93.8 

7 1 . 0 .. 6 lCO.l -

177 

TABLE GOVERNMENT 

Absolute Relative Cumulative 
Code Frequencx: Frequency Frequency 

0 174 98�3 

1 3 , 1.7 100.0 --

177 

'! 



TABLE 

Code 

0 

1 

TABLE 

Cede 

0 

1 

2 

5 

10 

TABLE 

Code 

0 

1 

2 

3 

4 

10 � 

CRIMINA L 

Absolute Relative 
· Fr·equ:e·ncy · Frequency 

174 98.3 

3 1.7 
-

177 

RENTAL OF GOODS-SE�VICE 

Absolute 
Frequency 

167 

7 

1 

1 

.. r 
-

/ 

. 177 

. OTHER 

Absolute 
Frequencl_ 

151 

17 

3 

4 

1 

1 

... " 

. 

Relative 
Frequency 

94.4 

4 .0 

0.6 

0.6 

0.6 

Relative 
· Frequencl_ 

85.3 

9.6 

1.7 

2.3 

0.6 

0.6 

171 

Cumulative 
Fre·quency 

100.0 
, 

Cumulative 
Frequency 

70.0 

80.0 

90.0 

100.0 

Cumulative 
FreSEenc:r: 

65.4 

76$9 

92.3 

92.9 

93 .5 

Bank loans, finance company loans and retail credit are·most 

heavily represented. It is also worth noting the relatively high 

number of foreclosure actions. 

J! . 
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We also obtained .data on the percentage of debtors who were 

being garnisheed during the subsistence of the principal action. 

The following table indicates the results. 

Table Number of Other Cases Where Debtor is Being 
Garnisheed During S ubsistence of Pr1ncipal Action 

Code Number Percentage 

0 147 83.1 
. .  

1 22 12.4 

2 4 2.3 

3 3 1.7 

4 1 0.6 -

177 

The following tabl� j.ndicates the number of garnishments 

recorded in these -other cases. 

Table 

/ 

Number of Garnishments in T��se Casec Where the 
Debtor is Being Garnisheed Du.t.-ing the Subsistence 
o f  the PrinciEal Action 

Code Number Percentage 

1 11 3 4'. 0 

2 ' 8 24.0 

3 5 1 9.0 

4 3 10.0 

7 3 lOeO 

30 

In addition, the following table indicates the amount 

of debt represented by those actions instituted within one year 

of the principal action. 

�! ' 
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Amount of Debt :in.Actions ·Instituted Within: One Year 

1 - 499 12 14.5 

500 - 999 13 15.0 

1,000 - 1,499 6 7.0 

1,500 - 1,999 6 7.f) 

2,000 - 2,999 7 7.5 

3,000 - 3,999 5. 6.0 

4,000 - 4,999 4 5.0 

5 ,o 0 0 - 7 , 4 9 9 9 9.0 

7,500 - 9,999 5 6.0 

10,000 - 14,999 9 9.0 

15,000 and over 7 8.0 -

83 100.0 

These data sug9est the following conclusions. 

/ 

1. The majority of debtors do not have recurring debt suits. 

2. There are, however, a significant minority of debtors 

who do have recurring debt suits. 

3 .  Although the majority of debtors may not be repeal players, 

the majority of debtors ar� being sued for more than one debt at 

the same time. (See Table ) and a significant minority 

(14.2%) have 4 or more actions being instituted against them at 

a similar time. 

4. - A significant percentage (17%) of debtors are being 

garnisheed in separate actions during the subsistence of the 

principal action. 

5. The data on the amount of debts involved in other actions 

instituted within one year along with the fact that the·majority 

of debtors are one-shatters suggest that the majority of debtors 

mai be able if given a: "b�eathing space" to extricate themselves 
'• 

from their debt problems. 
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6. There do appear, however, to be a minority who may have 

recurring debt suits. ·For example 24% o f  debtors had 2 or more 

actions instituted against them over two years from the 

institution of the present action. An immediate question in 

relation to this minority group is - how are they still able 

to obtain credit? 

7. Note the almost non-existent percentage of criminal 

cases. 

At this point it may be useful to draw attention to a 

number of issues arising from the debtors' interviews. I will 

then attempt to sketch typologies of the garnishment debtor. 

X Issues arising from debtors interviews 

1. Knowledge and understanding of debtor 
/ 

The majority of debtors were uncertain of the steps which 

they ought to· take to solve their debt problem. Two party 

negotiation with the creditor appears to have not been an 

effective method of solving their problem or grievance. 

Although we did not ask debtors about all possible sources of 

third party advice, it is clear that for the majority of 

debtors lawyers were not 
'
perceived as appropriate for solving 

their problems. Those who were satisfied with the initial 

transaction were not interested in vindicating their legal 

rights .but in resolving their problems in an expedient manner. 

(�ayhew: 1973, 14 Table 1) . There did not seem to be a 

_ perception o f  lawyers as useful negotiators on their behalf, 

perhaps because few debtors thought that they had a " legal" 

defence. 

The fact that most debtors had little understanding of 

- th� legal process or what could happen to them may have caused 

-unwise action on their 'pa�t, .for example, coming to an unreal-

istic settlement with�heir creditor. 
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These comments reinforce our later comments on communica­

tion breakdown. They also suggest that a prime goal for reform 

ought to be to demystify the legal process for the debtor and 

to provide a method for debtors with legitimate debts to enter 

into a realistic repayment scheme. 

2. The " Shock" Treatment 

Garnishment does come as a " shock" or as a " cold bath" . 

·The theory of wage garnishment - to shock a debtor - into 

settlement not only seems a somewhat uncivilised method of 

recovering debts but has unfortunate consequences for the 

debtor. He is firstly in no position to effectively negotiate 

a settlement with the creditor. I f  a debt is legitimate, the 

debtor will still be in an unequal bargaining position. His 

only bargaining ��apon is to skip or leave his job which is 

hardly likely to
. 

benefit him in the long run. The shock 
� 

effect may also probably cause him to defEult on his other 

obligations. ·It i�· possible that garnishment is as likely to 

alienate a debtor as to cause him to come to a settlement . 

. ·The social consequences o f  this " shock" treatment seem a high 

price to pay and they challenge us to find a simpler-more 

humane way.to collect legitimate debts. 

3. Exemptions 

The debtors interviews confirm what we already guessed. 

The present level o f  exemption in the Rules of Court are 

inadequate for the majority of debtors to live "a modest but 

dignified existence" . (Australian Law Reform Commission: 

Report No. 6,  Insolvency and Regular Payment of Debts, ) 

'! 
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TOWARDS A TYPOLOGY OF THE GARNISHEED DEBTOR 

We d i sc u s s ed in the introduction to the report the 

importance of particu lar typif ications of debtor s in formulating 

pol icy in thi s  area. We summari sed the major typi f i c ations a s  

unfortunate, inadequate, f eckle s s, s pendaho l ic and pro f e s s iona l. 

In drawing up the fol lowing typo logy I have•bene f itted 

great ly from a paper by M. Adler and E. Wo z niak_ of the Department 

of Soci a l  Admini stration at the-Un ivers ity of Edinburgh. They 

argued that "the majority of debto�s have s imply been unfortunate, 

perhaps because the ir c ircumstanc e s  have changed. in s ome way, but 

that they want to repay the ir debts and wil l  repay them if su itable 

terms can be agreed". They argue that many of the pre sent prob lems 

are c au s ed becau se a debtor f a ils to repay becau s e  the creditor's 

terms are unrea l i stic or unacceptable. They c ompare thi s  typo logy 

with that of the "inadequate" debtor and the "amoral" c alcu lator, 

argu ing:·.that the se r.epre sent smal l  minoritie s of debtor s against 

whom enforc ement·action is taken. 
� 

Our ana lys i s  and obs ervation of d ebtors suggest the 

fol lowing typif ication s : 

1. The c hronic a l ly unfortunate repeat p�ayer. 

2. The unfortunate one shot p layer. 

3. The "amoral "  defaulter. 

4. The one shot "unju stified" debtor. 

The first c ategory' cons i sted of approx imate ly 12. 5% , the 

s econd approximately 55% ,  the third approximate ly 10 % and the 

fourth approx imately 2 2. 5% . 

1. The Chronic a l ly Unfor·tu:n·ate· Repe·at· Pl·ayer 

Debts for thi s group are part o f  wider problems which they 

face in c op ing with l i fe. They may be related. to personal problems 
' 

in the l ife of the debtor, for exampl e, a s ingl e  parent, and o ften 
are a s soc iated with the fol lowing characteristic s: 

a. lower than average income, 
b. occupations with no upward mob i l ity which may be 

unstable, 

': 
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c. u sual ly at lea st two dependants, 

d. a low leve l of edu c ation , 

e. no s ignif ic ant a s set s, 

f. no home ownership. 

They are not necessarily younger debtors , s��ge stin<p that 
the ir problems are not a d irect cons equence of that period o f  
the ir l i fe which invo lved heavy .credi.t use . 

Thi s group ha s d if f iculty in. l iving from month to month 

�nd any expens e s  that are unexpected wi l l  put a wrenc h into the ir 

finance s. They are not in a pos ition to save money and cred it 

wi l l  be more expens ive f or them. They do not have su f f ic ient 

money to obta in the ba s ic package of consumer good s deemed 

d e s irable by the majority of Canad ians. · 

There i s  l ittle opportunity f or self indulgenc e, s inc e  

any major purchas e  �uch a s , a c ar on cred it wll l  put a s evere stra in 

on the fam i ly budget. I f  thi s  group gets into d iff icu lties with 

credit, they are unl ikely to effective ly negotiate or c ommunicate 
• '  

with the ir cr�d itors. Indeed, a fter the ir first encounters with 

cred itors they may adopt a f ata l i stic attitude knowing that they 

�re powerl e s s  rea lly to do anything about it. Thi s  fata l i sm wa s 

i l lustrated by the actions o f  one debtor who expe cted that his 

creditors wou ld seize h i s  c ar and therefore took the l ic ense 

plate s o f f  the c ar and l eft the c ar for them to sei z e. 

Some of thi s  group may be shunted of f the stage into 

bankruptcy, but others wi l l  c ont inue working and being garni sheed. 

None of thi s  group were on we l fare. They a l l  wanted to continue 

working notwithstanding that a large chunk o f  pay wa s being 

garni sheed. Garni shment may not theref ore be, as it ha s been 

·sugge sted, an inducement to go on we�f are, but it may be an 

inducement to move to another job. 

'! 
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Garni shment for this group .is the cruel l e s t  cut o f  a l l  

s ince it wi l l  inevitably leave them with in suffic ient income t o  

live on o r  pay rent, often forc ing them t o  move t o  another hou se 

or apartment. Surpr i s ing ly, they may be ab le to get further 

cred it to pay o f f  the ir .debt but thi s  wi l l  be a temporary 

exped ient and the pack o f  cards that i s  the ir debts wi l l  often 

c ol lap se at thi s  point. 

It i s  submitted that the debt prob l ems of thi s  group 

cannot be regarded in iso lat ion, as
--

the prob lems of a smal l 

minority of "inadequate" individual s. Nor i s  it simply a matter 

of inadequate income. The ir debt problems are related to 

s truc tural prob lems such as poor hou s ing, poor education, high 

c o s t s  of cred it, and the creation o f  a norm of cousu�pt ion for 

the mains tream o f  soc iety wh ich is always beyond the ir reach. 

It is d i f f icult to .. s,ugge st s imple s o lut ions for the pr9blems 

o f  thi s  group. To· a-sk them to "adapt" and budget the ir income to 
/ 

their c ircumst�nce s  i s  an inadequate response. Indeed for thi s  group 
a. number of studie� h&"7E! sugge sted that i:udebted.ness may be a reasonable 

and normal re spon se to their s ituation . (Katona: ) (Andreason : 197 5 ) ,  

I fear indeed that we may have interviewed the mo st s tab le 

·segment of thi s  popu lation who were ab le to obtain credit. We 
can only speculate what c ond it ions are l ike for tho s e  who are 

permanently . unemployed or on we lfare and who may not even be able 

to obtain cred i t  from a high ri sk legitimate credit s ource such 

as a f i nanc e c ompany. 

�. The Unfortunate One Shot P layer 

Thi s  group forms the maj ority o f  debtors. Their debt 

probl ems are u sual ly due to change of. c ircumstanc e s  s ince the 

time they inc urred the debt, caus ing los s of ,income. The 

charac teri stic s of thi s group are ayerage to lower than average 

income which may be uns table. They are genera.lly b lue collar 
workers who u sually don't own a home and have lower educati on 

and·lack of future potential f or upward mob i l ity. They are 
\ 

�� : 
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usual ly wil l ing to �epay the debt but may not l1ave been able 

to meet the cred itor•s terms. There were a s ignificant number 

of c ommunication breakdow�s during the c o l l ection proce s s  with 

thi s  group. For example, a number had attempted to make 

arrangements with creditors but the creditors had �efused 

or the debtor had been unable to keep to the repayment s cheme . 

There al so appeared to be a general lack of knowledge 

of what was occurring to them during the c o l lection pro ce s s  

and what c ould happen t o  them when· legal action wa s taken . 

Garni shment wil l  al s o  have a powerful e ffec-t on the inco:me 

of thi s  group. There i s  alway s  the po s s ib i l ity that certa in 

members of thi s  group may become repeat p layers or s lip �nto 

C ategory 1. For mo st o f  the s e  debtor s ,  however , the ir debt 

problems are not nece s s arily a recurring phenomenon , e spec ial ly 

f or the younger "fir_st time" debtor . 

The prob l�m with the ex i sting debt c o l lection system i s  

that i t  may be provi ding inadequate opportunity for the se 
. .  

debtors to make a real i stic e ffort to extr1cate themselve s 

from the problem . 

3 .  The "Amoral" De faulter 

The c haracteri s tic s o f  thi s rel atively sma l l  group of 

debtors are genera l ly h ig6er than average income in an un stable 

employment, o ften as a s a le sman. 

The unstable nature of the ir remuneration may c ause them 
to get qaught with insuff icient money to pay the ir b ill s. Lack 

o� planning f or inc ome tax seems to be a s ignific ant c au se o f  

prob lems. 

Thi s  group doe s not u sua l ly suffer from. the consequenc e s  

of garni shment. They are ab le t o  negotiate wi th the creditor s 

and i f  negotiation fai l s  are abl e to avoid havi ng the ir wages 

garni sheed. They have more knowl edge than the other groups of 
--act).ons that. may be take n aga in st a debtor and they o ften have 

acce s s  to lawyers who.t�ey . may use to negotiate on the ir beha lf. . .. 
': 
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The d e scription ."amoral" defaulter doe s  not mean that the s e  

debtor s intentiona l ly overextend them s e lve s with n o  i ntention of 

repaying the deb t. Rather, the deb tor, who is o ften having 

problems becau s e  of unfortunate change s in c ircums tance, i s  not 

intere s ted in repaying on the creditor's terms. He is wil l ing 
• 

to repay on h i s  own terms and wi l l  not b e  c ajol ed by the creditor 

or his lawyer, nor doe s he feel a great stigma attached to 

non-payment. The threats therefore that a creditor c an make 

against thi s  group are l imited. The debtors are often sel f-employed 

and the ir manager s are general ly sympathet ic to the ir po s it ion and 

are unsympathet ic to lawydrs and creditors. The se debtor s are 

unl ikely theref ore to suff er job l o s s  as a result of garnishment. 

4 • · The· On·e Sho·t· ''Unjus t·i·f·i'edu· ·nebt:or 

Thi s  c ateg9ry began to develop in my mind when I real i z ed 
/ 

that a s ignif�c ant number o f  debtors felt that there was no 

ju stif ication f or them being garni sheed. This category inc lude s  

not only c a s es wher� a debtor had purcha s ed unsati s f ac tory goods 

or servic e s  but a l s o  ca s e s  where a spous e  is sued for a former 

- ·spouse • s debt of f ive years ago of ,,\Thich the spouse had no 

knowledge. 

They al s o  inc lude c a s e s  which i l lu s trate the d i ff icu lties 

in bureaucratic c o l l ection. Thus one debtor made an arrangement 

with a creditor and s ent three p0s t  dated cheque s. The col l ec tion 

branch of the creditor wa s not aware that the c heques had arrived 

at anot�er o f f i c e. They therefore garni sheed the wages of the 

debtor. In another ca se a debtor had c anc e l led the pol icy o f  

insuranc e but wa s still pre s sed for paymen·t and eventual ly paid 

after b e ing pres sured by a c o l lecti on agency. A c ommon 

characteri stic o f  the s e  ca s e s  i s  the dub ious'va lidity of the 

d ebt s and the pos s ible de f enc e s  that a debtor would have against 
h i s cred itor. The struc ture of the c o llection proce s s  a s  we have 

.noted often �orec l o s e s  any opportunity for rai sing suc h  defenc e s. 

't 
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Conclus ions 

We are convinced that any reiorm of credi tors' remed i e s  

a s  used aga ins t  c on sumers mu s t  take account o f  the s e  typologi e s . 

We advert to them further therefore in the Chapter , Propo s a l s  

for Reform . 

/ 

'! 
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CRED I TORS ' INTERVIEWS 

We c ate goriz ed from the Court file s urvey type s of creditor s 

using the garnishee proce s s . The fol lowing categories were us ed: 

banks , finance companie s ,  credit unions ,  dep artment s tore s , oil 

companies ,  retailers oE good s and s ervic e s , individua l s , utilitie s ,  

profes sional servic e s , and property and real e state agencie s . 

We interviewed 3 3  creditors and_ the fol lowing table shows the 

distribution o f  the creditor s ample . 

Cred�tcr Sample Table 

B anks and Bank Credit Cards 

Finance Companie s 

Department Store s  

Retailers of Goods �n,d Service s  

Oil Companies 
/ 

Individual s 

Property Ren�al 

Credit Unions 

Utilitie s 

Total 

7 

5 ' 

5 

7 

1 
") 
.J 

2 

2 

1' 

33 

The s amp le "'vas there fore a c omprehensive s amp le of major 

creditors , that is banks , finance companie s ,  department store s , 

and retailers o f  goods and s ervice s . Included in the category 

o f  retailers o f  goods and s ervice.s were a number o f  sma ll firms 

since it it argued that wage garnis hment is an important remedy 

for such individua ls . One c ategory \vhich wa s not repre sented 
was profe s sional services . I t  should be reme�ered that the 

ovcr�·llelming rlf.lj o:::--i. ��'T �-F' t:1.cne cc:J.s�:. .:.nvol ved la·h"}·crs .. 

I .  Introduction: Creditors and the Forma l Legal Proc es s 

We have already pot�d that the formal leqal proce s s  
'• 

collects a very small perc entage of de linquent accounts 
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and that over 9 5 %  o f  debts are collected through the informa l 

col lect ion pro ce s s . It would be . na ive however to a s sume that 

the forma l l egal proce s s  and legal remedie s are there fore o f  
l ittle importance to c reditors . The purpose o f  thi s section 

i s  to s ketch the relationship between the forma l and informal 

collection proce s s . 

We have noted that c reditor s  view the l egal proce s s  and 

the enforcement of j udgments a s  being both co stly and cumbersome . 

· Lega l action repre sents a step in . the col lectio� proc e s s  where 

bureauc ratic rationa lity may dimini sh or indeed disappear . I 

use the term bure aucr acy in t�e Weberian sense o f  " c alcul abi l ity " . 
uFor modern bureaucracy , the e lement o f  c alculab i l ity o f  its 

rule s ha s really been o f  dec i s ive s igni f i c anc e e The nature 

of modern civi l i z ation , e spec ia l ly its technical-econom ic 

substructure , requir e s  th is c alculab i l ity of cons equence s . " . 

( M . Weber , on Law in Economy and ·s ociety , M .  Rhe instein ( ed . ) / 

p .  3 5 0 )  and "�he more bureaucracy deper s ona l i z e s  i t s e l f  i . e .  

the more completely i �  suc�eeds in achievfng that cond ition 

which i s  acc l a imed as i t. s  pecu l iar virtue vi z . , . . .  the 

exclu s ion of • • .  every pure ly per s onal , e spec ially irrational 
· and incalculab l e , feel ing from the exe cution o f  o f f i c i a l  

ta sk s . "  ( ibid . p .  35 1 ) . 

The particular dange r s  for a creditor in taking �orma l 

legal action are : ( 1 )  the c ost and ( 2 )  the los s o f  control 

over the col lection proc e s s  and a p o s s ib le incalculab i l ity o f  

c ons equenc e s. For example , the personal ity and d i spo s ition o f  

tbe j udge may inf luence the outcome o f  the c as e . Thus in tho se 

i so lated c a s e s  where a c onsume r doe� de fend an action against a 

bureaucratic creditor the j udge may be sympathetic to " the 

l ittle guy " . S imi larly , a c reditor must rely on a third party , 

the sheri f f , to sei z e  a s s e t s  or enforce h i s  j udgments . Our 

,. . ' interviews confirm Rock ' s  the s i s  that "cred itor s feel that 

. t�eir power and enforce�ent genera l ly have been weakened a s  

soon a s  legal action '±s faken " . 
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A ba s i c  problem for a creditor i s  there fore the fact , 
a lready noted , that the theory o � the legal proce s s  i s  on£ o f  

a n  adversary confrontation within the con fines o f  due proce s s . 

It i s  not organ i z ed around ideas o f  bure aucra�ic rat i onal ity 

and there fore the two proc e s s e s  are antithet ic to one another . 

Creditors have , however , primari ly adjuste d  to the vagarie s  
o f  the legal pro c e s s  by not using it. They a l s o  exp lo it its 
symboli c e f fect. In addition, they have s ought out method s  
which reduce cost and p ermit the legal proce s s  t o  b e  administered 

in a bureaucratically rat ional manner . 

It s hould not be thought that the pre s ence or absence o f  
bureaucratic rationa l i ty in the legal pro ce s s  i s  the only 
factor determin ing whether or not l egal act ion wi l l  be taken . 
Creditors are c oncerned wi�h pre s erving cus tomers ' good wi l l  
and the ir pub l ic 'image would suff er i f  they were known to sue 
immediately an account wa s de l inquent . However , bureaucractic 
rational ity is an important factor and i s  c entral to the 
understand ing of the po s s ib i l ities of re form . 

A striking example o f  the s earch by creditors for low cost 

bureaucrati c  collection procedure s i s  provided by the s e  data in 

file survey No . 2 which ±ndicate that repeat p layer creditors 

may now have discovered the cheapne s s  of the Sma ll C laims Court . 

Thus , the s e  creditors now have an abi lity to s end an employee 

to c ourt to proce s s  a l arge number of c l a ims at a heavi ly sub­

s id i z e d  rate . Twenty or thirty claims c an be proces s ed in one 

day . The creditors ' emp l oyee s are a l s o  ab le to build up re lation­

ships with court staff who he lp them to subsequently fi ll out 

garnishee summon s forms . *  

* The s e  obs ervation s  are based on personal d i s c u s s ions by the 

· pres ent writer with court sta f f . 

, ! � 
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Most creditors s tated that they would try to avoid legal action 

unle s s  the amount was over $ l , O O O · whi ch i s  the l imit o f  the 

j ur i s diction o f  the Sma l l  C laims Court . The dec i s ion to hand 

over an account to a lawyer would seem to be an important s tep 

in col lect ion . I t  generally requi re s autho r i z ation from a 
) 

regional manager and there wi ll be an analys i s  at that time 

o f  the debtor ' s  app l ic ation for c redit in order to determine 

the income , a s sets and pos s ible · rec overy agains t  the debtor . 

However , creditors might s t i l l  sue for smal ler amount s  

although they would not u s e  a lawyer . Thus we have noted 

that c red itor s are ab le to reduce the c o s t  of legal action 
by using the smal l c laims procedure . There is a l s o  the use 

of col lection agencies for smaller amounts .  I t  would appear 

from the inte rviews that retail c reditors us e co ll ect ion agencies 

more than any other - c reditor group . Indeed , it appears that 

finance c ompanies do not use c o l lection agencies at a l l . Thus , 

mos t  retailers and department s tore s wi l J  � s s i gn the ir smal ler 

account s  to c ol lect.ion agenc ies and on ly us e a lawyer for amount s  

over a certain fi gure t usual ly $ 1 , 0 0 0 )  or on a " se lective " ba s i s  

- for examp le i f  a debtor ha s s igni f i c ant as sets . The advantage s 

o f  u s ing collect ion agencie s are o f  c ourse that the creditor 

obta in s the spec ial i z ed experti s e  of the c o l lect ion agency 

and . n�ed pay no thing to the c o l lection agency unl e s s  
the l atter c o l lects the debt . By hiring a collection agency the 

creditor a l s o  external i z e s  the c o s t  of i l l  wi l l  on the part o f  

the debto r . 

In addition , turning an account over to a col lection 

agency i s  a more bureaucratically rout ine s tep than a dec i s ion 

to t ake legal act ion . However ,  i t i s  important to note that 

the c o l lect ion agency to whom the acc ount i s  turned over may 

itse l f  take legal act ion against the debto r at a later date . 

_ ,They wi l l  sue in the name o f  the c reditor . Thus , many o f  
- . 

. t�e retail credit and other cl aims in our f i le survey may be 
• .. 00 

c a s e s  where col lect ion·� agent s  have taken l egal action . The 
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importance o f  thi s i s  that a s i gnificant number o f  the se reta i l  

credit c l aims are for small amount s . I t  i s  a p l aus ible hypothe s i s  

that suing for such sma l l  amounts i s  only pro fitable e ither 

through the use o f  col lection agenc ies on a vo lume bas i s  o r  

through the bureaucratic c o l l ect ion procedure o f  the Smal l  Claims 
' , 

Court . We noted in another section the di f ficulties in communi c a-

t ion between a creditor and debtor a s  the c o l l ection proc e s s  

proceeded and the spec ial d i f f iculti e s  where a debt i s  turned 

over to a collection agency . 

Another method of reducing the c o s t  o f  col lection i s  to 

use lega l f irms who spec i al i z e  in bu lk col lect ion work . Thus , 

there are a rel ative ly smal l number o f legal f irms in Edmonton 

who mi ght be s ai d  to have organ i z ed coll ection into a bureau­

c ratically rat ional procedure . There wi l l  be a c o l l ection 

department someti�es supervised by a para-l egal employee who 

i s  re spon s ible to a par tner in the f irm who in time wi l l  have 

l ittle to do with the day- t o-day work of co llection . The s e  

f irms wi l l  have c ontinuing relation ships with the larger repeat 

player c reditor s with whom they deal . 

There i s  thus a pres sure at a l l  s taqes in the collection 

proc e s s  t o . routini s e  and reduce the cost o f  col lection . 

I have d i s cus sed s o  far in thi s section methods by which 

the l egal proces s i s  adapted to the col lec tion proce s s  of repeat 

p l ayer c reditors . Thi s instrumental use o f  the law mus t  be 

c ontras ted however with the important symbolic function which 

the formal legal proc e s s plays for the informal co l l ection 

proc e s s . 

There seems to be a symbolic a spect to c ertain en forc ement 

action by creditors . For examp le , a number o f  c reditor s indi-

- ' ca�ed that they would take legal action again s t  a debtor almo s t  

. as a puni tive ges tur� . � T�us , where a debtor showed no intention 
'• 
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o f  paying or where the debtor wa s " no t  at all cooperative " or 

where he had s i gned an' N . S . F .  cheque , the c reditor might take 

legal action irrespective of the amount owed . Thi s  punitive 

aspect se rved in the creditor ' s  view as a method of e s tab l i shing 

his credibility in collection . I t  s eems to repre sent the 

symbolic deterrence of .legal action and underl i e s  �he fear he ld 

by c reditors that if the se individua l s  were not sued then " there 

would be a grapevine e f fect and it would get around that the 

creditor could be taken for a ride " . 

Thi s  symbolic function o f  l aw i s  repre s en·t.e.d a l s o  in the 

idea he ld by a number o f  creditors and many c ommentators on 

garni shment that the power of garni shment lies in its threat 

rather than its actual u se . The sentiment wa s expr e s s ed by 

creditor s that if debto r s  did no� have at least a vague sense 

that there was " a  pri ce �� pay " , then there would be a large_ 

r i se in bad debt � .  - I t  i s  d i f f i cult to empirical ly trace thi s 
/ 

connection a�d there i s  l ittle in soc iological l i terature 

concerning the extent to wh ich " a  vague � EinsC:; of i:hreat keep s 

everyone rea s·onably re l iable " . (Macaulay : 1 9 7 7 ) . " My own 

gue s s  i s  that , in the main , writer s , both legal and other , 
- tend to over- e s t imate heavily the e f fect of law . . .  but that 

on the o ther hand any l ayman who ever gets to cons ider ing 
the e f fects of law in h i s  own c a se is l ike ly then to l et the 

, 
idea o f  i t  inf luence him far more than i t  really i s  worth " . 
{ Ll ewel lyn : 1 9 3 1 ) . 

The legal proce s s  and the legal rul es are a l s o  o f  symbo l i c  

�alue to the creditors because they rein force certain pub l i c  

val ue s about debt and debt c ol lection . S�ciological l iterature 

sugge s t s  that there may be a tendency in the pub l i c  to equate 

what is the l aw with what is r i ght and good ' and it is there fore 

of importance to creditor s that the legal proc e s s  unambi guou s ly 

upholds doctrine s such a s  pacta sunt servanda . The threat o f  
- l e�al proces s against a debtor repre sents therefore a threat 

t! � 
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wh ich state s that the �ebtor has challenged an important pub l i c  

value . Although creditors may b e  en forc ing the ir va lue s , 

the value s are repres ented a s  having the imper sonality o f  
legal rule s  a n d  procedure s and a s  representing important 

pub l ic va lue s . ( rec t i f i c at i on ) 

Having s ketched the s e  important general con s iderations we 
turn now to a spec i fi c  analy s i s ·  o f  the s teps in the c o l lection 

proce s s  leading up t o  garn i shment .. · 

I I . The Collection Pro c e s s P r ior to Leg a l  Action 

A dec i s ion to initi ate legal act ion wi l l  be taken after 

the failure o f  the informal proc e s s  to c o l lect . Puckett in 

his study provide s a use ful out line at pp . 1 78 - 18 4 of the 

col lection proce s s  prior " 't:"o legal action and garn i shment . The 

pace o f  the col lect ion proces s and the timing of di f ferent action s 

by c reditors �depends on the type o f  credi -t;:.or and the debtor . Mos t  

l arge reta i l  c redi tor s stated that they would not contemplate 

lega l act ion or c ol lect ion action unti l  an account was at lea s t  

- 9 0 days overdue . The b i l l ing procedure up to t�at point wou ld 

be a series o f  computer s tatement s .  Finance compan i e s  however 

e s tab li shed per c onal contact by te lephone a lmo s t  immed iate ly ­

a f ter a debtor wa s overdue , and would continue te lephoning 
the debtor regu larly unt i l  the debt wa s paid . Certa in banks 

which appeared to be extreme ly aggre s s ive in the con sumer 

loan field a l s o  contacted the debtor a lmo s t  immediately ( 1 0  

d ay s ) after de f au l t  but mo s t  bank s did not move a s  f a s t  a s  

f�nance companie s , nor d id they appear t o  be a s  we l l  organ i sed 

in their col lect ion e f fort . 

The col lection e f fort may a l s o  be s peeded up by certain 

c ircumstances o f  the debtor . Thus , if the debtor de faults at 
. · · the beginni!fg of a l oan and is a new customer or if he doe s  not 

. pay a credit card s hort1y . a ft.er he ha s obtained i t  then the 
' •  
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col lecti on proce s s  may . be speeded up . S imi l ar ly , i f  a 

pers on i s  a marginal r i s k  or has · a  poor payment record then 

the se factors wi l l  s omet ime s  speed up the collection proce s s . 
In the s e  c i rcumstances the c reditor may attempt to e stab l i s h  
immediate personal ( te lephone ) contact wi th the debtor , espe c i a l l y  
i f  the balance outstanding i s  high . 

The col lect ion proce s s  i s  characteri s ed by both a series 

of e s c a l ating threats and an appeal to the debtor to re spect 

· certain pub l i c  value s . A cred i tor before inst ituting legal 

action wi l l  normal ly waL·n a debtor of the po s s ible adver se 

con sequenc e s  f l owing from thi s  act ion . We were intere s ted 

in obta ining creditor & views on the use and e f fectivene s s  o f  

the thre at of l egal act ion and g arni shment . 

1 .  Credi tor s U se -and P erc eption o f  the E f fec tivene s s  o f  the 
Threat of Legal Ac tion and Wage Garni shme�t 

I t  i s  argued by many corr�entators that the e f fectivene s s  

o f  remedi e s  such a s  w& g e  garn i s hment l i e  i n  their threatened 

rather than actua l use . 
, ·  

We a sked creditor s how e f fect ive they thought the threat 

o f  l egal act ion or garn i � hment wa s . Al l creditor s , wi th one 

excepti on , admitted to threatening both legal action and garn i sh­

ment . Only one c reditor s t ated : " We never make threats .. " 

Approximately hal f  o f  c reditors who were able to rep ly 

�tated that both the threat o f  legal action and the threat o f  

wage garn i shment were e f fect ive methods o f  recover ing a debt . 

A number o f  the s e  s tre s sed the p sycho logical e f fect o f  the 
' 

threat and the fact that individual s  mi ght not want to have 

the i r  emp l oye rs invo lved . 

I! � 
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About 1 5 %  o f  creditors s tated that the threat o f  wage 

garni shment was not at a l l  e f fective . One bank o f fi c i a l  s tated 

that one wa s " down to a hard c ore at thi s point and it doesn ' t  

worry them , " and " it doe s n ' t  seem to s care anybody o f f  h i s  boots 

anymore , people who are fami l i ar wi th it c an take s tep s to avoid 
it - debtors have bec ome very knowledgeable . " Ano ·t:her s o.  id tl1.:1t 

11 actua l ly do ing it is  more e f fect ive than the threat . "  

A s i gni ficant minority ( approx imate ly 1 5 % )  noted that the 

th�eat o f  lega l act ion or garn i s hment was only e f fect ive i f  

the creditor c arried through wi th the threat . They thus 

stre s sed the importance o f  maintaining c redibi lity in the ir 

bargaining . I t  was int�re s t ing to note that they were almo s t  

a l l  finance compan ies who made th i s  point . 

-
Tho s e  creditors who s tated that the threat o f  lega l  action 

/ 

was ef fective. a l s o  s tre s s ed the symbol i c  importance o f  sending 

letter s with a la�Jer ' s  l etterhead or a s t atement of c l a im .  

2 .  F actors I nvolved in a Dec i s ion to T ake Lega l Ac tion 

Credi tors in�isH ted that two factors are of central im­

portance to a dec i s ion to take legal action again s t  a debtor : 
, 

co s t  and the att itude and c i rcumstanc es o f  the debtor . Account s 

under a certain f i gure C $ 5 0 0  or $ 1 , 0 0 0 )  would be sent to a col lec­

tion agent rather than to a lawyer . Of c our s e , the col lect ion 

a gent mi ght sub s equently sue in the name o f  the c reditor . 

Mo st creditors s tated that the atti tude o f the debtor was 

an important factor in a dec i s ion t� turn an �ccount over to a 

col lect ion agency or a l a\vyer . Thus one cred i tor s tated that 

vle would " move only when the debtor has the income and abi l i ty 

to pay " and another s tated that " le gal action i s  only cons idered 

- i f . the cus tomer is unwi l l ing to cooperate in any way . " Perhaps 

'! " 
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more important than attitude was , for the l arge bureaucrat i c . 

c reditor , the attachab le a s sets ahd income o f  the debtor . I t  

i s  a t  thi s point that the c reditor wi l l  turn to the debtor ' s  

app l i c at ion form , bringing it up to date and sett ing i t  in the 

c ontext of the collection e f fort up to thi s  point . He wi l l  then 
) 

be i s  a po s ition to make a cost bene fit ana lys i s  o f  the chances 

o f  recovery . Al l ma j or c reditors are aware o f  the c o s t s  and 

ine ffic iency of l ega l services and the legal proce s s  and a 

deci s ion to hand over an account directly to a l awyer is  

suf fic i ent ly important tha t authori s ation by a regional man ager 

is norma l ly required for lega l  action . 

The dec i s ion to turn over an account to a col lection 

agency ( for tho s e  creditors who use c o l lection agenc i e s ) i s  

a much s impler bureaucratic s tep . In addit ion , s ince it does 
not appear to be a &  ser ious a s t�p as legal action , the per s on 

making the dec i s ion wi l l  not feel the same a s sumption o f  

re spon s ib i l i ty a s  one would for t aking lGgal ac tion . 

Col lection agen� i e s  would a l s o  be us ed i f  no contact 

ha.d been made with a debtor during col lection . . A  number o f  

creditor s s tated that they would not take leqal actio� -unle s s  

they had made s ome contac t . I f  they had made n o  contact i t  

would b e  unl ikely that l awyers would b e  able t o  d o  better than 

col lect ion agents who would be more experienced at es tabl ishing 

c ontact with a debtor or skip trac ing . 

We did not find , as  Puckett did , that creditors abandoned 

claims for sma l l  amounts , fo r  examp le , unde r $ 1 0 0 . Rather they 

turned them over to col lection agents . One retai ler s tated 

that " i f an account is under $ 1 0 0  then we would turn it over 

to a c o l lection agency . "  

Another a lternative to us ing lawyer s  i s  for the c redi tor s 

to go thems elve s  to the Smal l Claims Court . Thi s  provide s a 

'.t � 
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cheap bureaucratic method o f  c o l lection . Thi s  seemed t o  b e  

bec oming a practice among a numb er o f  bureaucrat i c  creditor s , 

as indicated by F i le Survey # 2 . 

The fact that many c reditors s tated that " the, attitude o f  

the debtor " wa s important mi ght imply that there wa s an e l ement 

of " puni s hment " or " spite " in legal acti on being taken . One 

empl oyee of a finance company s tated that " i f they ' ve no inten­
tion to pay I would rather s ee them on we l f are . "  A smal ler 

reta i l  creditor stated that they would take legal action a lmos t 

immediately where they were given an N . S . F .  cheque . I t  i s  not 

c lear to what extent thi s " sp i te " is bui l t into the bureaucratic 

nature o f  collection , indicating that c redito r s  wi l l  s ue on 

principle to e s tab l i s h  credib i l ity and bargaining power , and 

show to other debtor s th?"S there ' s  " a  price to pay " i f they , 

are de l inquent debtors . The purpose may be " pour encourager 
/ 

l e s  au·tre s . "  

S uch a p·erspecti ve i s  based on the syn:bol ·� c  iunction o f  

law a s  deterrent , but it i s  d i f ficult t o  reconc i le with the 

· bure aucrat i c  rationality of c o l lec tion . 

A further i s sue , which we take up in a later part o f  the . 
s tudy i s  how c reditors de fine a debtor as be ing " unwi l l ing to 

cooperate " and to what extent thi s typ i f ic ation i s  used to 

o rganise the re al ity of debt col lection , to portray it to 

the o ut s ide world , and to legitimate le gal action . 

I I I . Cred itor s ' Use and P erception o f  the E f fectivene s s  o f  
Legal Remed ie s 

We a s ked creditors to indicate which remedie s they u s ed 

most o ften , which was mo s t  e f fective , and which was mos t  

· e s sent i al to the ir collect ion activity . 

't •, 
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I t  i s  c lear that for a l l  credi tor s , s e i z ure o f  the 

per s onal proper ty o f  the debtor under a wr it o f  execution i s  

rare ly resorted to . Thi s  f inding adds t o  the s e  data i n  the 
) 

file survey which indicated that s e i z ure o f  personal property 

was extreme ly rare in tho s e  c a s e s  where a debtor ' s  wages were 

be ing garni sheed . The c red itor � ' interviews confirm there-

fore that a s e i z ure o f  persona l property is a remedy rarely 

• 

· used by creditors ei ther on i t s  ov,rn or in con j unction ,...,ith other 
remedies . 

The rea s on s  for chi s are not hard to find . Firstly , i t  

i s  a costly proces s which i s  un l ike ly t o  real i s e  suffic ient 

funds to liquidate the debt . I t  i s  a l so a dracon i an mea sure 

becaus e  the use v.a ll1e to the debtor of the property wi l l  be 
/ 

far greate r than i t s  exchange value . It mi ght a l s o  mar the 

image of the c redi to� i f  it wc:::.s v1ide ly �n0v1n tha t it s e i z ed 

individua l s ' persc,nal property .. A number o f  c redito r s  men­

tioned al l the se fac tor s when they di s cus sed the e f fectivene s s  

o f  thi s  remedy . 

Repo s se s s ion o f a purchas e  money security under a chatte l 

mortgage or conditional ri a l e , a s  d i s tinct from a general s e i z ure 

of personal goods under a wr it o f  execution , appears to be o f  

s i gni fic ance t o  banks and credit unions . Thus one credit uni on 

o ffic i a l  stated that repo s s e s s ion of a vehi cle was used in 7 
out o f  1 0  c a s e s , garnishment in 1 out o f  1 0 . We noted in the 

f i l e  survey that in 1 1 %  o f  the c a s e s  s amp led there wa s a po s s ible 

repo s s e s s i on under either a chatte l mortgage or c onditional s a le . 

I t  s hould a l s o  be noted that this v1ould not · inc lude " vo luntary " 

repo s s e s s ions by agreement between ' the c reditor and the debtor . 

Repos s e s s ion s eemed to be o f  l e s s  s igni ficance for finance 

_ �o�panies a�d of no s i gni ficance fo r  retail ers or uti l itie s . 
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( 2 )  B ank account garn i shment 

Although creditor s d i s counted the importance o f bank account 

garn i s hment , the file s tudy indicat e s  that it was used in a 

s ign i f i c ant numbe r of c a s e s . Thi s sugge s t s  that the c reditors 

in the interviews were running together their thoughts about 

u s e  and e f fectivene s s . 

( 3 )  Wage garni shment 

Retai l c reditors and finance compan ies used �age garni shment 

most o ften , thought it to be mo s t  e f fective , an d mos t  e s s ential 

to the i r  collection act ivity . Re tailers appe ared mos t  pleas ed 

with the us e  o f  garn i shmen t  and certainly the ma j ority regarded 

it as e s s ential . One retailer s tated : " Garnishment i s  e s s enti a l  

for sma l l  amounts o t  $ 3 0 0  � o  $ 5 0 0 . "  Uti l ities and o i l  compani e s  

al so u sed wage garni shment mor e than any other remedy , and 

r e garded it as being both mos t  e f fec tive and mos t  e s s ential to 

the i r  coll ect ion act ivity . It has a l ready been sugge s ted in our 

f i l e  survey analys i s  that the importance of w==� 'd e .  garn i s hment to the s e  

cred i to r s may l ie in the lack o f  a l ternative remed i e s . (Jacob , 19 6 7 ) 

yinance c ompanie s are gene ral ly deal ing with hi gher risk debtors 

who may have l ittle s e curity . In addition , un l i ke banks , financ8 

compani e s  do not have control over the debtors bank account or 

bank c redit c ards . A number of financ e company employee s who 

were interviewed were envious o f  this power o f  the bank s . 

Taking secur i ty may not be practicable for reta i l  credito r s  or 

department s tore s . The s ame is true o f  gas credit and uti l iti e s . 

The s e  data con firm Jacob ' s  s tudy , i l lustrating the fact that 

garn i s hment i s  mo st favoured by tho s.e who are e i ther s uing for 

sma l l e r  amounts whe re s ecurity may be inappropr i ate and tho s e  

s uing where s ecurity i s  impracticaple becaus e o f  the debtor ' s  

c ircumstanc e s . The ma j or i ty o f  banks and credit union s , al though 

, us ing wage garni s hment , rated repo s se s s ion o f  s ecur ity a s  a more 

. � f fective a�d mo s t  e s s ept i a l  remedy � 
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A primary purpo s e  o f  wage g�rn i shment i s , o f  c our s e , ·to 

force the debtor to make a settlement . One creditor s tated 

that " it hurt s to see that amount come o f f  hi� pay cheque . "  

Creditor s a.nd l awye r s  repeatedly s tated thi s  to be a primary 

purpose o f  wage garni shment . In addit ion , it was argued that 

garn i s hment woul d  force the pa s s ive debtor to communicate wi th 

the creditor , and garn i s hment there fore functioned " as a. devic e  

to re s tore c ommunication . "  We noted al s o  i n  the section on 

wage garnishment and the employment re l ationship , how an emp l oyer.  

may put pre s s ure on a debtor to s ettle a debt and that mos t  

c reditor s were aware o f  thi s . I n  add ition , wage garni shment 

probab ly doe s c ome as somewhat of a s urpri s e  to many debtor s  

and thi s  adds t o  i t s  iru�ac t .  Garni shment doe s  not invo lve any 
of the po s s ible adve rse pub l i ci ty which is involved in a pub l i c  

s e i z ure o f  goods . 

/' 

The cumulative evidence from the court f i le s  and employe r s ' 

interviews indi cate there fore that wage garn i s hment i s  a pov.rer­

ful lever which may , however ,  only be u s ed once or twice . Any 

further use may lead to the debtor los ing his j ob or being 

tran s form':;d into a bi tter debtor who wi l l  avoid. all attempt s 

by the creditor to re cover the debt . ( S econdary deviancy . )  

I t  must there fore be arg�ed that wage garnishment as pre sently 
used by credi tors i s  not intended to be a method for making 

an orderly repayment of debt ove r a per i od o f  time . tve advert 

t o  thi s use of the remedy in our propo s a l s  for re form . 

Although a pr imary purpo s e  may be to shock a debtor into 
settlement , i t  i s  also used by certain creditor s , in part icular 
f inance companie s , a s  a me thod o f  re -e s tabl i sh ing " contro l "  
over a debtor � They di s l ike the lo s s  o f  control and 

inc alcu lab i l i ty of legal action , and g arni s hment provided a 
method for r e- e s tabl i shing contro l .  ( S ee a l so the section on 

- the finance - c ompany and i t s  debtor s . )  Retailers are le s s  

· interes ted in th i s  a $pect - of ·garnishment , turning over many 
' 
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account s to c o l l e c t ion agent s and no t expe c t ing t o  d o  

bu s ine s s  again with th e cu s tomer . who h a s  l e g a l  action taken 

aga i n s t h im .  

( 4 )  Wri t  ag a in s t  r e a l  proper ty 

A r e l ative ly l arge proportion o f  banks men t i oned the 

writ again s t  a debtor ' s  r e a l  e s tate as c on s t itut ing the mo s t  

e s sent i a l  remedy . Thi s  wa s al s o  mentioned b y  certain retai l er s 

a s  be ing e f fect ive and by a s i gni f i c ant minori�y o f  r e ta i l e r s  

a s  b e in g  the mo s t  e s s ent i a l  remedy . There was s ome mention 

of thi s remedy i n  all c ategorie s of repeat p l ayer creditor s . 

The c o s t  e f fe c ti�ene s s  o f  the wr it aga ins t r e a l  prope rty 

re s i de s in the f act that if a debtor wi s he s to s e l l  hi s real 

prope rty he wi l l  in prac tic e  have to get the wr it removed 

f rom hi s t i t l e . / · J .  M .  c3t� in the Alberta Bar Admi s s io n  

mater i a l s  o n  creditors ' r i ght s notes the importa� c e s  o f  

keeping one ' s  wr i t s  u p  to date and s tate s : · " a  good many 

s o l i c i to r s  f a i l  to do s o , whi c h  i s  f o ol i sh , for a wr it agains t 

an ind iv i dua l u s ua l ly bears fruit eventua l ly , e sp e c i a l l y in 

the Land T i t l e s  O f f ice " (Vo l ume V . , Cred ito r s ' Ri ght� , __ _ p .  3 7 ) . 

Our inte rviews with · l awye r s  & l so s ugge s ted the e f fective ­

ne s s  o f  the wr i t  again s t  r e a l  prope rty when it could b e  u s e d . 

Not a l l  l awyers we re a greed a s  to how e f f e c t ive i t  wa s but 

only one l awyer s tated that it wa s not at al l e f fec tive . A 

repre s entative c omment wa s that "when we are able to u s e  i t  

i-t i s  mos t  e f fective . " 

An actu a l  s e i z ure and s a l e  o f  r e a l  p roperty i s  an extreme ly 

cumbe r s ome and protracted p roc e s s . ,  The e f f i c acy of thi s  remedy 

l i e s  in i t s  l ong term e f f e c tivene s s  and i t s  power a s  a l eve r . 

_ · Th i s  p rovi d e s  ther e fo re a n  examp le o f  the operation o f  the 

·,�  •, 
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uno f f ic i a l  c o l lec t i on �ys tem , where the remedy may b e  u s e d  to 

coe rce a debtor into s e tt l ement of the debt . It wi l l  repre s ent 

a p owe r fu l  thre at if the debtor is unaware of the d i f f i c u l t i e s  

i n  s e i z ure . 7 4 %  o f  debto r s  whom w e  interv i ewe d d i d  not know 

that they were ent i t led to retain p roperty exempt from s e i z ure . 
) 

The " amo ra l "  de f au lt e r  wi l l  on the other hand know that the 

thr e at i s  an empty one . It s ho u l d  a l s o  be remembered that 6 6 %  

o f  garn i sheed debt o r s  whom we int e rv i ewed d i d  not own thei r 

own home . 

I t  i s  important to remember that " e f fective remedy " i s  a 

re l at ive term and mus t  be s e t  in the c onte xt o f  the gen e r a l  

view o f  re peat p l ayer credito r s  that a n y  l e gal proc e s s  i s  c o s tlY 

and cumb e rs ome . The fo l l owing c ommen t s  are rep r e s entative o f  

th i s  view : 

" The re i s  � much t ime invo lved in garn i shee i ng that i t ' s  

a co s t ly bu s ine s s  - there a r e  s o  many way s the cus tomer can 

s low down the _ pr oc e s s " and "wage garn i s hment is mos t c o s t  

e f f e c t ive , but s t i l l  w e  o ften l o s e " a n d  '' none o f  the remedi e s  

_ are c o s t  e f fect ive . "  

Surmnary 

1 . F inance c omp ani e s , reta i l  c re d i to r s , uti l i t i e s  and o i l  

c omp anie s u s e  wage garn i s hment more than o ther repe at p l ayer 

c re d i to rs , r e garding it as b e i n g  e s sent i a l  to the i r  c o l l ec t ion 

act ivity . 

2 .  A s i gn i f i c antly l arge number o f. repe at p l ayer c r e d i to r s 

s tre s s ed the long t e rm e f fe c t ivene s s  o f  the , wr i t  again s t  r e a l  

prope rty in recove ring a debt . 

'-! 
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3 .  Wage garn i shment i s  for mo s � repeat p l ayer c r e d itors an 

important l eve r for coerc ing a debtor into mak ing an immed i ate 

s ett l ement . I t  i s  not u s e d  pr imarily to make an orderly p ay­

ment of the debt ove r time . 

4 .  Creditors ' reme d i e s  and wage garn i shment , i n  particular , 

a re u s e d  by f inance c ompan i e s  to re - e s tabl i s h c ontro l over a 

debto r .  

5 .  A s e i z ure o f  p e r s onal property under a wr i t  of execution 

is extreme ly rare . 

6 .  Repo s s e s s io n  o f  2. ma j -:> r  a s s e t , for examp l e , a c a r  o r  

t ruck , i s  a remedy whi ch i s  u s ed mo s t  b y  b an k s  a n d  c r e d i t  

un i o n s . S e i z ure wou l d  �� in pur s uanc e o f  a c h a t t e l  mortgag� -

o r  c ondit ion a l  s al e . 
/ 

As a fo otnote , i t  mi ght be added tha� c r e d i to r s  v i ew the 

u s e  of the l ega l  p roc e s s as bureauc ratic enforc ement . They 

d o  not expe c t  a debtor to de fend an action for debt c o l l e c t i on . 

They view the i r  u s e  o f  the forma l l e ga l pr o c e s s ·  a s  part o f  

c o l l ect ion rathe .t" than the l aw .  Thi s  p e r s p ect ive i s  we l l  

i l l us tr ated b y  the c omments o f  one c redi to r  who s tated : 

" The c o l l e c t ion agency wi l l  s ue on our beh a l f .  We 
rarely u s e  l awye r s  - they ar e u s ed where the re i s  
s ome d i s put e - whe r e  there i s  a l e g a l  p rob l em , not 
a c o l l ect ion p rob l em . " 

Indeed , one l awyer s tated that i f  a debtor de fended an 

a c t i on , then the c re d i tor mi ght we l l, drop the s uit . 

't � 
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IV . Views o f  C r ed i tor s on the E f f e c t  o f  Chang e s  in Cred i tor s ' 
Remedi e s 

We we re inte re s te d  in finding out c re d i to r s ' v i ews on the 

e f fe c t  o f  the abo l it i on o f  wage qarn i shment on the i r  c redit 

granting and c o l l e c t ion· p r a c t i c e s .  

1 .  E f fect o f  abo l i t ion o f  wage garn i s hment on c o s t  and 
ava i labi l i ty of credit 

Of the 29 c reditor s who re sponded to th i s  que stion , a lmo s t  

7 0 %  stated that the abol i t ion o f  wage garn i shment would have n o  

e f fect on the co s t  o r  ava i labi l ity o f  credit . The f o l l owi ng 

t ab l e s  indic ate the re s pon s e  to thi s que s t i on b roken down by 

c red itor type . 

E f fect.  or Abo l i t ion o f  Wage Garn i s hment 
on Granting and Ava i l abi l i ty of Cre d it 

Wou l d  a f fect grant ing 
and avai l ab i l i ty o f  
�redit 

Wou l d  not a f fect 

Would a f fect 

Would not a f fect 

Wou ld a f f e ct 

Would not a f fect 

't 

F in an c e  Dept c 
Compan i e s  S to r e s  

2 

3 5 - -

5 5 

B ank s and Bank 
Credit Cards 

7 

7 

U t i l i t i e s 

1 
-
-

1 -
-

Oi l 
Compan i e s  

1 
-

-

1 

Reta i l e r s  o f  
Cco d s  & S e rvi c e s  

2 

3 -

5 

Credit Un ion s 

2 

2 

P r ope r ty 
Rental 

2 

1 

3 
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I n  addit ion , 2 sm� l l  reta i l e r s  o f  goo d s  and s ervi c e s  who 

rare ly re s orted ·to the c ourt s s tated s imply that they "wouldn ' t  

f avou r " abo l i t i on o f  wage garn i s hment . 

The s e  data indi c ate that the c reditor s who wou l d  be mo s t  

a f fected i n  the grant inq and ava i l ab i l ity o f  c re d i� are uti l i t i e s , 

o i l  c ompanie s and prope rty renta l s . In addi ti�n , a s i gn i f i c ant 

minority o f  f inance c omp an i e s  and reta i le r s  o f  good s and s e rvi c e s  

s tated that the abo l i t ion o f  wage garn i s hment would a f fect the 

_ grant ing and ava i l abi l ity of c redit to marginal . app l i c ant s . 

The r e  wa s a certain c onc ern expre s s e d  by a mino r i ty o f  

credito� s a�out the lo s s  o f  the symbo l i c  threat - that :the r e  

was " a  p r i c e  to pay i f  t h e  debtor de fau lted . "  As o n e  creditor 

s ta ted : " Peop l e  have the p sycho lo g i c a l  be l i e f  that there ' s  a 

price to p ay " . What would happen i f  it wa s not there ?  

/' 

There wa s a l s o  a c e rtain c ontrad i c t i on shown by a min o r i ty 

o f  cred ito r s  who ins i s ·ted that garn i s hment was o f  no importan c e  

t o  them in a dec i s io n  to grant c redit , e . g . " I f  I think I ' m 

going t o  have to sue s ome one on a l oan then I won ' t  gr_ant i t  .. " 

Yet they thought abo l i t ion o f  garn i s hmen t. would re s "c r i c t  the 

avai lab i l i ty of c redit . 

I t  may be o f  inc iden�a l but imp o rtant inte re s t  that mo s t  

loan in s ti tut i on s  do not put u p  i ntere s t  r at e s  f o r  ma rginal 

r i s k s , -that f o r  mo s t  c on s ume r l oan s  the i nt e re s t  rate i s  

st andard . 

2 .  E f fect o f  abo l i t i on o f  wage garn i shment on c ol lection 
practice s 

I t  i s  di f f i cult to draw any c le a r  conc lus i on s  f rom c re d i to r s ' 

- �n ?we r s  t o  thi s que s t i on . 

Ill � 
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App roximat e l y  1 1  . ( 3 3 % )  thought that the unava i l ab i l i ty 

o f  wage garn i s hment wou l d  make c o l l ec t i on mo re c o s t ly and 

cumbe r s ome or that they wou ld s u f fe r  greate r b ad debt l o s s e s . 

The gene r a l  impre s s io n  obta ine d wa s . that mo s t  c red itor s 

we re not ve ry c e rtain about the e f fe c t s  on c o l l e c t�on a s  

evidenced b y  c omment s i n  the l a s t  s ect i on conc�rning the lo s s  

o f  the threat o f  wage garn i s hment . 

An add i t ion a l  s ourc e o f  data c oncern ing c re d i to r s ' 

p e rceptions o f  the s e  i s sue s c an be f ound i n  data c o l l e c ted 

by Pr ofe s s or C . R . B .  Dun lop of the Faculty of Law , Un ive r s i ty 

o f  Alberta . · He wrote in 1 9 7 6  to 1 0  maj or reta i l  and l o an 

c re d i to r s ( many o f  whom we re a l s o  int e rvi ewed t� our s tudy ) 

e l i c i t in g , among other things , the ir vi ews on the e f fe c t  o f  

abo l i tion o f  wage g?rni s hment on the i r  bu s i ne s s  i n  the Provin c e  

o f  New B run swi c� : Mo s t  c re d i to r s  s tated that a s  a matter o f  

gene r a l  po l i cy the r i ght t o  garn i s h  wa s not c o n s ide red in 
, •  

a s s e s s ing c re�i t  appl i cat ion s and that the abo l i t ion o f  wag e  

garn i shment h a d  h a d  l i t t l e  e f fect on c o l l ec t i on s  i n  New 

. B run sv;i ck . One depa rtment s tore and a f inanc e c ompany d i d  

h oweve r s ugge s t  that the i r  b a d  deb t s  had gone u p  s i gn ifi c ant ly 

with the abo l i t ion of wage garn i shment . The department s tore 

c ommented that a lthough �here wa s no gre at revi s i on s  a s  far a s  

gr anting credit to mar g in al c l ient s , the l ack o f  wage garn i sh ­

men t h a d  h a d  a deva stating e f fe c t  o n  unco l le c t i b l e  ( s i c ) 

r e c ove ri e s , and that more expen s ive reme d i e s  we re being u s e d . 

The f inance c ompany c ommented : 

" Our people are v1e l l  a�tvare that we have n o  
r e c our s e  what s oeve r again s t  the un s ecured 
rec a l c itrant debto r . "  

The Department o f  Jus t i c e  in New B run swi ck s tated that 

" abo l i t ion o f  wage garni s hment had had l i t t l e  e f f e c t  on the 
� . 

g r anting o f  credit o r  the debt c o l l e c t ion proc e s s . Thi s "' . . 
. � . � 

l att e r  data wa s confi�med by the Chi e f  Sher i f f f o r  the Provin c e  

o f  New B run swi ck� 
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These comments mupt be understood in the context of the 

fact that wage garnishment may net have been a very important 

remedy in New Brunswi ck. 

A number of these creditor s also commented on the effect 
of the inabi lity to garn i sh wage s on credit grantihg to 

Federal Civil Service employee s. All creditors r�sponding ( 5 )  

s tated that the l ack of  garni shment had no effect on the 

granting of credit to C ivil  Servic� employees and that the 

lack of garni shment had not mater ial ly increased their bad 

debt exper ience with this group of debtor s. One creditor 

( department s tore ) did however state that thi s  occurred 

becau se of "the general s tabi lity, security and excel lent 

wages enj oyed by c ivil s ervants", and another (�ank), noted 

that "were we to take more rigid s tand ( s ic ) concerning 

applications ( for c�edit ) ·  �from these people, we bel ieve their 

requ irements would then be financed by the , a 

ma j or competi'tor of ou:rr.s." 

V. Profile of Marqjnal Credit Ri sk 

We a s ked creditor s if  they cou ld draw for us a - pr-ofile of 
a margina l  credit r i s k . A number of factor s were common to the 
maj or ity of. re sponses . These fac tors were : 

( a) l imited j ob s tabi l ity or trans ient occupations ; 

( b) skil led and unskilled trade smen ; 

( c ) age ( younger individua l s  under 30); 
(d ) mar ital instab i l ity ; 

( e )  a lack of a s sets . 
·rt i s  inter es ting to note that the o�ly creditor who mentioned 
individual s  on welfare and unemployed per son� as marg inal r i sk s  
wa s a uti l i ty which pre sumably has �e s s  choice over i t s  cus tomer s  
than reta il merchants o r  loan institutions . Thi s might sugg e s t  
that the se groups a r e  at pr e sent excluded from the cred it market . 

't" 
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It should be noted that these factors mentioned by creditor s 

are s imilar to a number of the charac teristic s of the debtors whom 

we interviewed . The factors reinforce the fac t that many marginal 

individua l s  are muc h more prone to suffer debt problems becau se of 

a change of circums tanc e in their life sub sequent to obtaining 
• 

the credit . Indeed , one creditor s tated : 

" People become marginal becaus e  of  change of 
circumstanc e s . "  

In a ddition , creditors perc eive the young , . perhaps fir s t  

time credit user ,  a s  a po s sib le margina l ri sk , ber.�us e  h e  or she 

may not be u sed to budgeting or handling credit . 

Do any of the s e  factors fit the profile of the "professional " 

debtor ? It is  interes ting to note that a number of creditors 

mentioned the self c�ployed,debtor busine s sman a s  a pos sible marginal 
risk . This might·cover both skilled and unskil led tradesmen and 

small businessmen , for example� salesmen . In addition ,  a numb er of 

lawyer s whom we interviewed s ugge s ted a profile of the prof es sional 

debtor to be that of a person who is  a s elf eil"pluyed busine s sman 

.who has hi s a s s et s  in someone else ' s  name . They _&rgued that the 

c�editor ' s  remedie s  were of little use agains t  this particular 

group . 

VI. Creditors' Perceptions of Reason s  for Default 

This question wa s ba sed on questions used by the National 

Commis sion on Consumer Finance and Puckett ' s  study . We a sked 
- I 

creditors to rank in order their perceptions  of the reasons  for 

a debtor defaulting . The fol lowing tables indicate the resul ts  

for creditors a s  a whole.and broken down by creditor type . 

t; 



CREDITORS. ·.:..: PERCEPTION op· REASONS FOR DEBTOR DEFAULTING 

Re·ason Number 

.. 1 2 ' 3  4 -- -- --
::>ss of income 11 9 5 1 

oluntary overextension �6 7 3 l 2 

arital instability 2 8 8 3 

ack of intention t o  repay 1 1 8 -- -- -- -

30 . ·24 17 14 
-: 

CREDITORS - PERCEPTION OF REASONS \\THY 

,DEBTORS FAIL TO PAY BY CREDITOR TYPE 

Credit · · Retdi l · F inance 

204 

1 Reason for Default Banks Union Credit Companies Other 

.oss of income 

rolun·tary overextension 

�rital in s tability 

�ack of intention to r.epay 

)ther 

5 

1 2 

---

4 3 

5 1 

1 

1 

The �ajority of creditors viewed �oluntary overextension 

followed by loss of income'as the primary reasons for default. 

Marital instability although not ranked highly as a primary 
reason appears to be a significant secondary factor in the 
creditor's perception of reasons for defaulting. Lack of intention 

to �epay is of minimal importance. 

When broken down by creditor type the data show that the · 

majority of loan institutions viewed loss of income as the primary 

reason for a debtor defaulting whereas a slight majority of 

retail creditors viewed voluntary overextension as the primary 
reaspn. The pther category of creditors was, apart from utilities, 
mainly comprised of smalL o�ganizations, rental companies, and 

'• 

1 

4 

1 



individual s . Given the limited use of the court s  by many of 
the s e  individual s , the ir perc eptions of rea sons for defaul� may 

be l e s s  r e liable than larger ins titutions. Thus , if we look at  

the large st  group o f  consumer credit holders in  A lberta the 

maj ority view los s  of income a s  being the single mos t  important ' . 

rea son for default . 

It i s  ins tructive to compare the se data with thos e  from 

the National Commi s sion on Consumer- Finance and Puckett ' s  Ontario 

data . 

National Commis sion on Consumer Finance 

REASON 
Unemployment 
Overextensio-n 
Illness of Debtor 
Separation 
Illness of Family 

.. " 

Member of Debtor 
Divorce 
Lack of Intention to 

Repay Just Debts-
"D�adbeat" 

Family Relocation 

TABLE 62 

FINANCE 
BANKS COMPANIES 

1 1 
2 2 
3 3 
4 4 

5 6 
6 5 

7 8 
8 7 

Puckett 

Ranking of reason why debtors fail to pay by creditor type 

creditor type 

loan retail medical 
reason creditors creditors creditors 

unemployment 1 1 2 
illness 3 3 3 
overextension 2 2 1 
family problems 4 4 4 
no intention to pay 5 5 5 
fraud by creditor 6 6 6 

'• 

-· 

RETAIL 
TRADE 

1 
3 
2 
4 

6 
5 

., 

. _- 7 
8 

others 

1 
4 
2 
a 
5 
6 

2 0 5  
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Both the s e  s tudie� used dif fer ing sampl ing techniques and 

interview technique s .  However , they both produced s imilar data 

suggesting that unemployment wa s the s ing l e  mos t  important rea son 

for defaul t . 

Our finding s  d i ffe'r s ince we noted that voluntary overexten sion 

wa s perce ived to b e  the mos t  important r ea s on . �n addition , a 

signif icant numb er of credito r s  cited mar ita l ins tab i lity a s  a 

rea son and i t  woul d  appear that thi�_factor ranks more highly 

than in the other s tudie s . One creditor s ta ted bluntly that 

"a broken home is a ·broken loan . " It i s  intere s ting to note 

al so that when we ta lked to lawyers the va s t  major ity of them 

viewed the r ea s on for the deb tor defaulting a s  being pr imarily 

caused by voluntary overextens ion and s econdly marital ins tabil ity . 
; I 

One must wonder how l awyers·.who rarely meet a debtor woul d  

b e  able to form such a c l ear impre s s ion of the reason s  for 

defau l t. Only on�'lawyer candidly s tated he had no idea why 

debtor s defaul�ed. 

I t  may be that it i s  a popular public pe�ception that 

voluntary·overexten s ion is a primary reason for defau l t  and that 
o I 

th�t could account for why the lawyer s were so ciear on thi s 

i s sue s , a s  were the sma l l  r etai lers and indiv idual s who had 

l imited knowledge o f  ei the� col lection or the court system. 

Rock in hi s study encountered a s imi lar phenomenon when he 

interviewed member s of the pub l ic concerning their perception s 

of debtor s. Although most individuals knew l i ttle about debts 

or debt co l lect ion a l l  were wi l l ing to character i s e  the actor s 

involved in the enforcement proce s s. 

Vo luntary overextension doe s not , o f  cqurse , mean wil l ful 

default . It seems to imply bad f ina�c ial p lanning a certain 

imprudence ,  and p erhap s some innocent mi scal culation . 

�.f 
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Looking at a l l  thes e data sources we can see tha t  a centra l 

factor in reasons for default i s  a change o f  circumstances in the 

life of the deb tor since the granting of the credit . 

Summary • 

1. These data suggest that th e wil ful defaulter or debtor 

who has no intention to repay a debt i s  more myth than real ity. 

T he "di shones t" debtor (See: Crowther Report on Consumer Credi t) 

does not appear to be of- s ignif ic ance to creditors. 

2. ·'!her e are .. :in the creditor:�·s perception a sma.ll proporti on of professiona l  

debtors but they are not to be equated with "dead beats" . .ana rather seem 

to fit th e typol ogy of the· 11amoral" defaalter"whomo we · sketched at 

the end of the debtor intervi ews . They a l s o  seem to f o rm  a smal l  

proportion of debtor s_in default . 
/ 

3. The va st�majori ty o f  deb tors appear to be in a problem 
. . 

either because of unfortunate chang e  of circums tanc e ·or becau s e  

of a certain imprudence o r  perhaps because of a combina tion o f  

�oth . The· danger in the present sy s tem is the manner in whi ch 

i� can turn these individua l s  into recalcitrant debtor s. 

( Secondary deviancy) 

'! . 
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VI: Problems in the collection process 

Introduction 

Communication Bre akdown in the Co l lection Proce s s  

Data from the debtor s interviews suggested that change o f  

circumstance s , u sua lly lo s s  o f  income , cau s ed a debtor to 

default and a s igni ficant number defaulted because of payment 

misunder s tand ing s. The overwhelming major ity of debtors who 

felt that they had c ontracted leg itimate debts were willing to 

repay the debt. 

Almost all major creditor s who we interviewed said that 

one major purpos e  o f  the s e lf-help co l lection proces s before 

legal act ion was to res tore·comrnunication between- thems e lves 

and the debtor and to f ind out the reason for the delinquency. 

Indeed one cred itor-stated'that they would not sue i f  they had 

failed to e s tabl�sh contact. The collection proce s s  in the 

view o f  the majority o f  cred itors was des�g�ed to dis t ingu i s h  

those debtors .unable t o  pay and thos e  debtor s unwil l ing t o  pay. 

Many creditor s s a id tha t  mo st legal enforcement wa s d irected 

-agains t  the latter group and a number o f  credit�rs stres s ed the 

c;tti tude of the debtor a s  con sti t�Jting an important f.aet.or in a 

deci s ion to take legal action. Thus on� creditor stated that 

legal action "i s only considered if the cus tomer is unwill ing 

to cooperate in any way" . Legal action was regarded as a last , 

a lmo st desperate s tep in collection , s igni fying a lo s s  of 

control. It may a l so be remembered that creditors viewed 

voluntary overexten s ion and lo s s  of income as the two mo st 

important rea sons for a d ebtor defau lting. 

Thes e  two account s  rai s e  a number of question s  about the 

s ampl ed debtors. Why were they ga�isheed if the majority wer e 

unable not unwil ling to pay? Were the debtor s "unwil ling to 

.cooperate"? 

;! '; 
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These que s t ions and the apparent contradictions between 

the perceptions of t hose involved. (creditor s ,  debtor s) 

suggested that we examine more c losely the s tructure of the 

debt col lection proce s s , the nature of communications between 

debtor and creditor and the attitude of creditor and debtor 

during this proce s s. Perhaps thi s  could provide a'clue to 

explain these contradictions. 

Thi s  section is not intended �o be a comprehens ive 

explanation. Rather it i s  a sketch based on thi� wri ter ' s  

observations and �na lys i s  of data on the proce s s  o f  debt 

c ollection. Its theme is an expre s s ion of Puckett ' s  comment 

that "the s tructure o f  debt col lec_tion mil i tate s  agains t  

creditor-debtor communication". 

1. Bureaucractic col ledtion 
/' 

Most major cred itor s operate a col le��ion proces s which 

reflects certain of the c haracter istic s of bureaucratic organ­

i sations - a system of rules, imper sonality, a hierarchy of 

_·authority and spec ial i s at ion. Many have manual s for collec tion. 

The bureaucratic nature o f  much col l ec tion work means that 

debtor s wil l  be "typified� as the collection procedure progre s se s  

through the debtor's career o f, for exampl e, from being a 30 

day d e l inquent to becoming a s ixty day del inquent and f inal ly a 

90 day del inquent. Each s tep in the timetable requ ires a 

d ifferent approach and attitude on the par t o f  the creditor. 

Although the coll ecto r s  wi sh to deal ind ividually with each 

debtor , to do so ful ly would take time and be costly. The 

l imited amount o f  informat ion and time that,a·col l ector wi l l  

have for any part icu lar d ebtor will only permit him to fit the 

d ebto� into the three or four "categor ies" of debtors which he 

_'us�s to org�nise the ma s s  of mater ial which he fac e s  daily. 

·.A�y action by the debto� wi l l  be interpr eted in the light o f  

l.f 
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the s e  categor ies. Thus , for example , a debtor who promi s e s  to 

r epay a c ertain amount of the debt and then fail s to , wil l  b� 
swept along the c areer path into the "feckless" or "unwi l l ing 

to cooperate" categori e s. S imi lar ly , a debtor who is s i l ent 

for 1 20 days wil l  be automatical ly treated as one "unwil l ing 

to c ooperate". 

In addition a bas ic problem is the nature o f  communication 

during the co l l ection proce s s  which i s  partly a result o f  the 

bureaucratisation of c o llect i?n ,  a�d partly the attitude o f  

creditor and debtor. Thus, one debtor complained that h e  kept 

on receiving te lephone c alls from differing employee s of the 

creditor. 

Lef f  admirab�y-summar i s e s  the problem: 
/ 

"' 

" • • •  insoEar as· there i s  "communication" in 
merchant-consumer coerc ive coll ection, it resembl es 
two chutes separated in space and time

·
. A mes sage 

trigger s a r eply. A r eply , or a failure to reply , 
trigger s another me s sage , or another more coerc ive 
mov�. It i s  a game , and that's the trouble , for 
it is not a conver sat ion or a deal. The institu­
t iona l  arrangements • . .  are such that a s s ertion , 
denia l , threat and counterpart are fostered, but 
conver sation and neg6t iation , both of which demand 
continuous interaction , are not. Thi s is exac erbated 
when one o f  the parties i s  bureaucractised ,  with 
fin e  differentiation of funct ion within the 
bur eaucracy. " 

Communication dur ing the col lect ion proc e s s  could,not 

·there fore be descr ibed a s  a conver sation. The co l l ec tor as sume s 

after a l l  that the debtor ha s contracted a l�g�timate debt 

which he ought to pay. The paramount goal o f  co l l ection is -

to col lect - and that plac es severe contraints on any "bargaining� 

taking p l ace for example one creditor sugge sted that a debtor 

ought to take out a loan to pay off the debt. Thus Puckett 

noted the fol lowing co�ent "We're not a charity but a bus ine s s. 
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Our relationship i s  on� o f  commerce and we have to be careful. 

Some o f  the stori e s  you hear ju st can ' t  be believed". Implicit 

in thi s  comment i s  the further point that neither party has a 

good reason to trust the other.* Thus many creditors and 

collecto r s  have the lurking fear that i f  they are in any way 

soft or understanding to the debtor they will e ith�r be "burned" 

by what turns out to be a pro fe s s ional debtor or deadbeat or 

they wil l  never get paid. Any �·move" will be interpreted in the 

light of the categor ies mentioned �bove. Thus a d ebtor who 

promis e s  to r epay a c ertain amount of the debt �nd then fails 

to , will become a c ase for more s evere tr eatmentr notwithstanding 

that he may have made the promise simply to get the creditor 

off h is back or without thinking about his other debts • 

. The conunents o,f one debtor are illustrative. She had s ign i ficant 

problems because s he was a single parent. The collection agency 

was however unsympathetic · and "ignorant" on the phone implying 

that she was giv;.fng a "sob story". However when she went to 

the collection agency in person (with a cheque) the "people 

were really n ice". 

C reditor s  must , o:e course , be concerned up _to a cer·tain 

point in collection w ith the value o f  a customer's bus ine�s , 

and their public image. They also seem s e i z ed o f  the fear that 
if "t:h ey are not f irm then it will "get around" that they can be 

taken for a ride. Thi s  "firmnes s" may well antagonise a debtor. 

For example , a debtor who starts out willing to r epay may 

become alienated by the coll ect ion proce s s  and s imply r efuse to 

cooperate. Thu s  one debtor stated: 

* Th i s  i s  espec ially true, the farther the col l ection proce s s  
goe s. Thus a l awyer�s manual in'Alberta on debt coll ection 
state s: "talk i s  cheap and debtor s are an inexhau stibl e 
source o f  excu s e s  and promi ses, 9 7 %  of which are never 
fulfil l ed .. " Law Society o f  Alberta, Bar Admi s s ion Cour s e, 
Creditor s' rights (J .·E. Cote 1 9 7 1 ) . 

I! . 



"They phoned me s everal time s a week - has s l ing 
.me by phone. I got fed up and refu s ed to communicate 
- I gues s  it's my nature that if someone gets pushy ­
I'll r e s i s t - I got tired of the phone cal l s. " 

2 1 2  

In addition, a debtor who attempts to commun icate with a 

creditor about a payment misunder standing or a probl em that he 

is having may not feel that he �a s  been given suf f ic i ent t ime 

o r  under standing by the employee whom he initially contacted. 

The po s s ible imper sona l ity of the contact may l eave the debtor 

di s sati s f ied. If the debtor subs equently r eceive s a computer 

pr intout demanding payment or further col l ection cal l s  then 

h i s  dis s atis faction may turn to disgruntlement which may 

manifest itself in non-payment of the debt. 

2. The debtor ' s  attitude and knowledge· 

/' 
We have qlready noted some o f  the ef f ects which col l ection has 

o n  a debtor. A debtor whv is having debt problems may be embar­

ras sed or afra1d to discus s  them, e special ly with hi s creditor s. 

The major ity of debtor s are un l ikely to be ski l l ed negotiator s 

·and the ir problems are confounded if they have a number o f  debts. 

Mo st creditors are aware o f  the fact that debtor s may be 

unwil ling to communicate. One creditor stated: "there usua l ly 
. 

i s  some problem that they won't tell us about and we have to 
work to find out the reason for the delinquency. " Unfortunately 

the previous section suggests that "working to f ind out the 

reason for the del inquency" may make a debtor even less coopera7 

t�ve and reduce the chance s o f  recovering the debt through the 
.proce s s  of s e l f  he lp. 

A debtor may for a number o f  r easons dec ide to remain 

s i lent dur ing collection. This may'be because of fatalism, the 

c onvict ion that there i s  nothing one can do about the problem 

-and. therefore one might a s  well take the cons equences. The 

debtor may s imply be �fraiQ. .One creditor interviewed by Roc k  
. .. 

in his study summar ised ·th is problem. 
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"My as sumption i s.that the majority of thos e  [pas sed on 

to debt col l ector s] don't start out with the intention of 

defrauding. They have fal l en on to bad time s and they haven't 

been sufficiently well educated to d i scus s  it to br idge the 

gap. It ' s  r esulted in them going in so deep , and the s e  tougher 
. . 

and tougher l etter s coming in , they feel they can't face the 

collection. " 

In some cas e s , debtors who h�v€ experienced the proces s  

befor e  o r  know from acquaintances about i t  may remain s i lent 

b�c�u se they may reason that their exper i�nce w�th "neg�tiation" 

in the past �ugge s ts that it i s  unl ikely to yield any benefit. 

All the se action s  by the debtor wil l  result in hi$ be�ng 

l�belled "unwil l ing to cooperate" and justify the "cold shower"--

of garnishment. 
· ·  # 

/ 

The majority of deb�ors do not knew whdt can and cannot 

happen to them and this does not therefore put them in a good 

negotiating pos ition. Although 7 5.9% of debtor s knew that a 

-credi tor could not sei z e  a l l  of their wages packet , only 2 6 . 7% 

of debtor s knew that certa in of their property wa s exempt from 

sei zure. 

Did you know that you are entitl ed to r etain a certain 

portion of your wage s exempt from garnishment? 

Yes 

No 

22 

7 

# 

P ercentage 

7 5. 9  

2 4  •. 1 

Did you know that you are entitled to retain certain 

property exempt from sei zures? 

No 

Yes 

' !  : 
2 1  

8 

P ercentage 

72 . 4 
27 . 6  
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It i s  not in the creditor's intere s t to ful ly educate the 

debtor of the specific consequences of non-payment because of 

the important psychological effect of setting out vague 

undesirabl e  consequence s  {e.g. if this debt is not paid , 

col lection action (and pre sumably a l l  that that entail s) wil l  
• 

be taken again st you) which wil l  hopefully maintain a state of 

"contro l l ed anxiety" in the debtor inducing him,to pay. What 

the creditor mus t  fear , as we noted earlier , is the professional 

debtor who does know the rules an� can foil any attempt by the 

creditor to use his sanctions. There were a minority of debtor s 

in the sample , who , a lthough not profes sional ,  knew how to 

negotiate and avoid many of the problems of debt co l lection. 

The se were individua l s  in the upper income , sel f-employed 

salesman category. I would hes itate to'"'cal l  them'"profes sional 

debtor s but they were probably the only individual s  in our 

samp l e  who had some_success in ne�otiating with their creditor s. 
/ 

Conclus ions 

The debt col lection proces s may be creating "deviants" or 

"recalcitrant" debtor s. This was a l so the concl�sion of Rock: 

"The autonomy of the co l lection system lead s 
to the production o f,deviants de spite a paucity of 
information about debtor s , their motives and their 
s ituations. S omeone who is illiterate, perplexed 
or abs ent wil l  be automatical ly treated a s  if he 
were a recalcitrant or elusive profe s siona l debtor." 

The conc lusion which fo llows from thi s  is that tho s e  debtor s 
who are garnisheed may not fit the perceptions of creditor s who 
a ssume that only "recalcitrant" debtors have s.trong action taken 
against them. However such a belief on the part of the creditor. 
has an important legitimating function. It is to this topic 
which I now turn. 

't � 



215 

3. The l eg itimation o f  garn ishment 

A bel ief in the e f f icacy of the col l ect ion proces s  in 

s ifting out recalcitrant and profes sional debtor s justifies 

the e scalating threats a s  the proce s s  moves toward9 l egal 

action. Each step in the col l ect ion proces s  therefore a s sumes 

the "val idity" of previou s step� and thus the coll ector on the 

later step fee l s  ju stif ied in taking strorig measure s. 

The belief that one i s  dealing a t  thi s stage with a "special" 

category of individual s  adds a mora l  justif ication to col l ection 

and ins inuates that many of those who are col lected aga inst 

___ are. "inel ig ible for member ship of the normal mora l  community". 

cf. The symbo lic univer se of tradi tiona l  India a s s igned a 

s ta tu s  to outcastes_that ·was closer to that of the animal s. 

It a l so justi f ies suing to ma intain cr edibility, to prove to 
this group that this part icul ar creditor cannot 0o duped. 

Thus one creditor stated: 

"We wil l  spend $99 . 0 0  to col l ect $ 1 0 0. - w� want them to 

know that they can't get away with thi s  at X." 

Thi s  phenomenon wa s al so documented in interviews 

with lawy�r s. A r ecurring comment wa s that one ought not to 

feel too much sympathy for d ebtors against whom l egal action 

was taken. Lega l action wa s , in their opinion, only taken 

after a long proc e s s  of collection, during which creditor s 

were u sual ly willing to make a s ettl ement or take sma l ler 

payments e specially if the debtor's problems arose from some 

unfortunate change of circmnstances. 

* [To this creditor "they" were a quas i  criminal group who 
d id not de s erve any rights. As an example he was outraged 

#that creditors were not al lowed to make long di stance 
col l ect cal l s  to debtor s and that the government was 

- interfering with bus ine�s in preventing it from hara s sing 
debtor s.] � 
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Thus one lawyer stated: 

"I think a lot o f  debtor s are attempting to 
evade debts - becau s e  - after a l l  creditor s have 
a lready tried to make arrangements so we only come 
in at t he end of a long proces s  - a l though cr editor s 
are sometime s vindictive ,  they are generally• 
understanding." 

The as sumption of creditor s and lawyer s wa s therefore that 

one is left with a "hard core"* of 
-
d ebtor s at the end of the 

collection proces s ,  against whom tough measures mus t  be taken. 

It i s  interesting to note that the lawyer who made the above 

remarks a l so stated that he had "no idea" why debtors defaulted 

on the ir debts. 

Before concluding I ��ould l ike to out line two cases 

studies which il l�sfrate particular deficiencies in the 
/ 

collection pr�ce s s. 

4. The case ·of the di ssati s f i ed debtor 

The probl ems of communication and negotiation between 

creditor and debtor are i l lu stra�ed most forcGfu l ly by the 

case of the dis satis fied consumer. I sha l l  briefly recount 

the case history o f  one of the debtor s interviewed. 

When the debtor wa s dis s atis fied with the goods purcha s ed 

he contacted the retailer to say that the goods were unsat i s­

factory { the drawer s didn't fit and the leg s  broke) and that 

_he would not pay any more until they gave other merchandis e  or 

* This expre s sion wa s u s ed by a significant nw�ber of creditor s. 
Thus when discus sing the effectivene s s  of threats of wage 
garni shment , many creditors stated that it was no longer 
ef fective again st the "hard core" of debtor s again s t  whom 

·such actions would be taken. \ 

"! � 
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settled about the payments. The company could not r eplace the 
merchandi s e , however , and continued to b i l l  the debtor every 
month. Every time the debtor r ece ived a b i l l  he wou ld phone to 
expl ain. However , the r etai l company s imply pr e s s ed for the 
r emaining payments and threatened to turn the debto� over to a 
collection agency. They carried out this thr eat and the debtor 
was subsequently garnisheed. After bei�g garnisheed the debtor 
paid the r emaining balance , but only because he wanted to 

mainta in his cred it rating. The total amount owing wa s approxi­

mate ly $380. 

The debtor wanted to go to court because he thought he 

had a defence but did not know that he wa s being sued and d id 

not remember receiving a summons. He was quite wi l l ing to pay 

the stor e if they would r�:elace the good s with sati s factory 

ones. / 

Th i s  case i l lu strates the "staccato" natu::=e of connnunicaticn 

dur ing the collection proce ss and the dif f:.culty facing a debtor 

who wants to "negotiate". A consumer debtor has little power 

· in his armory to force a cred i tor into a s ettlement. Refu s ing 

to pay , as this case i l lu strates , is ineffective as a negotiating 

tool. A consumer i s  not in a po sition to threaten the creditor 
. 

with the "cold bath" of garnishment , if he i s  not cooperative. 

He wil l  already be in a d i sadvantageou s  po sition before he 

beg ins to negotiate because he wi l l  be deal ing with a contract 

which ha s been drawn up by the cr editor. (This debtor commented 

that they " shouldn't have the f ine pr int in contracts". They 

-"should lay their cards on the tabl e") . 

Even i f  a consumer wa s wi l l ing to take lega l action and 

obtained judgment the e f f ect on the cr editor wou ld be minimal. 

�he consumer must spend far more economica l ly and psycho logica l ly 

- than the prof es sional creditor if he wants to take action. 

�� � 
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� 

There i s  no method for the consumer , unlike the bus ines s  

creditor , to externalise his costs. As Arthur Le f f  state s , 

there i s  no "consumer in due cour se" doctr ine. Leff concludes 

in relation to the consumer cred itor s that: 

' . 
"Our hypothetical bus ines sman can a llow the consumer 
to pur sue h i s  legal remed ies with relative impunity , 
for none of the consumer's options can force a risk 
of much more than the $ 5 0  claim. That is not much 
sat i s faction for the con sumer to buy - merely 
prevent ing a wind fall. It ordinarily demands 
"superspite" , that is , inf liction by the consumer 
of greater harm on himself than he can inflict on 
h i s  enemy. It may still be done; the history of 
law i s  f i l led with cranks who spend large 2nd 
unrecoverab l e  sums to a s suage feeling s of outrage ,  
mora l  or economic,. But it i s. not bloody likely,. " 

S imilar cons iderations led !son to recommend abolition o f  

debt c l a ims ar i s ipg-out o f  retai l  transactions. 
/ 

"If it i s  too diffi6ult or too expecsive to develop a 

system that wriuld give ful l  e f f ect to buyer s' rights , we ought 

not to be enforcing s e l l er s' claims r egard l e s s  of their merits. 

·"rn other word s , i f  we are unwil ling or unabl e  to develop a 

proper system o f  adjudication fo� consumer cases we ought not 

to be g iving judgment at a l l.* 

The second ca s e  study is that of finance companie s and 

their client debtor s. Three factors are important here: the 

organi s�tion of the companies; their attitude towards l ending 

a�d their perception of the ir debtor s. 

* O f  course , it may be argued that s tudies show that many 
r etailers give a consumer more than his l eg.al r ight s by 
taking back goods or g iving refunds irrespective of whether 
they are in fact un satis factory �oods. It is a l so true that 
for a number of reasons thi s  rul e  may not benefit those in 
the lower income groups who are the major ity o f  individua l s  
garn i sheed. 

't ";; 



5. The finance company and their debtor s 

Fir s t ly , finance compan ies ar e organ i s ed in such a way 
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that each individual manager i s  under great pres sur e to max imi s e  

l ending and minimi se d efaults. There is very tight top to 
' , 

bottom control of de l inquency ratio s , and profit maximisation 

is the key. 

The attitude of f inance compa�ies appear s to be one of 

control. They want to contro l the surplu s resources of their 

debtor s and this perception colour s their attitude toward s 

communication with the d ebtor. The debtor i s  not someone to 

b e  negotiated on an equal footing - he/she i s  someon� to be 

control led. That doe s  not mean being nasty but it does make 

it difficult to negotiate. The debtor is a per son who i s  "to ld� 

what to do. If h� does not do it then the col l ection process 

w i l l  become mor e/in s i stent. It was with thi s  group of cred itors 

that debtors reporLed most haras sment. This may be partly a 

function of the creditor s's percept ion of the ir debtor s. 

A reader might interject at t�i s  stage - why do they take 

this attitude - won ' t  it ali enate a customer? The s imple 

answer is no , �nd this for a number of rea sons. First , the 

majority of finance comparly cu stomer s are poor r i sks and they 

do not have much cho ice in borrowing. They therefore are in a 

weak barga ining position. The finance company knows that they 

may well come back even if they default on thi s loan. Ther e 

may be , however , competition between finance companies. 

S econd , a finance company debtor i s  u sual ly in a l e s s  

knowledgeable pos i t ion and may wel l  b e  u s ed to
.

being a taker 

of order s rather than a g iver of order s , and is probably l e s s  

ar ticulate than a borrower from a bank. These factor s make 

_flne�otiation� one s ided. 

': ': 
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A useful example was provided during an interview with a 

f inance company. A customer had.come in to find out the 

principal balance on h i s  loan. The employee of the finance 

company did not know and told the customer in a perfunctory 

manner that he couldn't tel l him how much he owed. The 

customer s imply left the office. 

The approach towards negotiation with a debtor i s  provided 

by the fol lowing comment by a finance company employee about 

debtors. 

and 

"Sometime s we' l l  cal l  him in -if we get cal ls from 
other creditor s ... 

"we don't use dol l ection agencies - we don't want 
anyone el s�· 

'
harassing our customer s." 

Conclu·s·ion 

I have tried to i l lu s trate certain of the deficienc ie s  in 

·
·
the col l ection proce s s  preced ing garnishment . .There i s  the 

bur eaucratic nature of col lection* who s e  goa l i s  maximum r eturns 

and which su s ta ins itse lf by symbol�<? un�ver se of
_

debtor "types" 
. 

wh ich may not corre spond with rea l ity. There i s  a l so the 

important. factor we l l  summaris ed in fo l lowing quotation: 

"T:Qe mor e a cred i tor deals with the sys tem's everyday 
annoyance s and fru strat ions, the more l ikely it is that 
he wil l  lose sight of the d i s tinction between debtor s 
who are unabl e  to pay, or who have leg itimate gr ievanc e s, 
and debtor s who wil l  not pay . "* ·  

* R. R. Ander son, Coerc ive co l l ection and exempt property in Texa s: 
- A debtor's parad i s e  or a l iv ing hell? ( 1 9 7 5 )  1 3  Hou s ton L. Rev. 

84 at p. 1D3 -1 0 4 . 

.. '! ': 
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Homer Kripke , P rofes so� of Law at New York University School 

of Law spent 20 years practising.for or on behalf of consumer 

f inance compan ies. It is interesting therefore to note his 

comments on bureaucratic collection: 

"Even in reputable financing , once the credi t  
i s  extended and a default occurs , ·a·n ·i·rr·e·sis·table 
dynamic take s ho ld, the ·re sult of ·the p·rofit main­
spring of the ·pr ivate sector of the economy, and 
more particular ly of the bloodle s sne s s  of the 
"Organ i z ation Man" and the imper sona l i ty of the 
public c ompany. Men who are compa s sionate .in 
personal affair s fee l that they cannot bP compas s­
ionate in their bu siness affairs with other peop le's 
money , "I can't do it , because we're a public 
company." Here more than in the idea of "over­
r eaching creditor s"l3 at the time of credit 
extens i on l ie s  "the iuunorality of ·large organi za­
tion s: which Moynihan , following N iebuhr , find s to 
be "the c entral danger of the age".l4 

,. 

/ 
Kripke , Consumer Credit Regulation: 

A Credit-oriented viewpoint 1 968 
68 Cal. L. Rev. 445 at 450. 

T he ba sic po int ther efore i s  that co l lection i s  probably 

·le s s  than eff ic ient in distinguishing tho se "unwill ing to pay" 

from those "unable to pay" . 

In add it ion it is difficult for debtor s with l eg it imate 

gr i evance s  to effective ly negotiate with a creditor. Collection, 

even at the self-help stage is e s sent ia l l y  coerc ive. 

I do not deny that there are profes sional debtor s and 

recalc itrant debtor s. However , the pre sent sy stem appear s 

capable of creating them out of bemused debtor s who are wil l ing 

to pay. The consequent prob l ems which they suffer are a matter 

for c oncern. The se cons iderations sugge s t  two chal lenges for 

r eform . 

-

'! 



2 22 

; 
1. The fac i l itation of more effective two way communic ation 

between debtor and creditor so that the coerc ive s ide of debt 

c olelction may be reduced . 

2. The provi sion of effective channel s  of recour se for 

t ho se c onsumer s with leg·it imate grievanc e s, who se complaints 

cannot be solved by 1 .  

,. 
/ 

\ 
:- 11 ; 



223 

' 

DEBT COLLECTION AND THE IS SUE OF HARASSMENT 

Our study sugge sts a high incidence of debtor haras sment. 

Six out of 30 debtors reported some form of objectionable collec­

t ion practice. 

Their comp l aints fe l l  into a number of categories. 

( 1 )  Te lephone cal l s  

The most common comp laint concerned repeated phone cal ls 

to the debtor , sometime s l ate at night. Thus one debtor stated 

that he was phoned 30 time s a day. Another complained that 

the creditors phoned at 9 : 0 0 p.m. on Sunday night , �nd a third 

stated that the creditor had cal led three or four times an hour. 

(2) Abusive and tnreatening language 
/ 

Another source o f  complaint concerne� th�ea�= and the use 

of abusive language. Two debtors were threa·tened with j ail , 

one was a s s ailed by racist comments and the threat that he 

-·would be "taught a l esson" , and a number o f  debtors were 

threatene d with seiz ure of a l l  their property. 

(3) Communication with the debtor's emp loyer 

Final ly , one debtor was upset because the creditor had 

persi s�ently phoned her at work. If another employee an swered 

the phone while the debtor was not there , the creditor wou ld 

"tel l  the whol e  story". The creditor would "te l l  a l l  to whoever 

answered the phone". This both emba·ras sed and humiliated the 

debtor. 

In addition, debtors compl ained about the lack of coordina­
� 

."Jtion within col lection agencies. Sometime s they would be phoned 
- . 

. by one employee , sometime s b� another. 

�� � 
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It may be argued that what constitutes " harassment " is 
' .. ... ' 

a subj ect ive j udgment. In order to avoid b ias we have restri cted 

our examples of harass�ent to cases clearly recognized as 

" harassment "  by p revious public reports and writings.* 

Incidence of Harassment 
The 1 9 7 8 Report of the Supervisor of Consumer Credit in 

Alberta states that " the maj or (consumer) complaint area is still • 
collection practices. " The following table indicates the inci dence 

of c omplaints concerning collection pract ices. -

SUMMARY O F  CREDIT COMPLAINTS RECEIVED BY 
CONSUMER RELATIONS DIVI SION IN 1978 
ACCORDING TO REASONS FOR COMPLAINTS 

eason for Canplaint Telephone 

a) Cost of Credit 42. - (120) 
-

b) Payout Calculations / · 60 {104) 
c) Balance <Ming " 139 {127) 
d) Credit Contract, Liabj.J_i ty 150 {212) 

e) Disclosure of Credit •r-a:rms 29 {10) 

f) Collection Practices 162 (166) 

g) Credit Reporting 44 (48) 
h) legal Action 40 {12) 

i) Credit Advertising 7, (24) 

j) Credit Card Solicitation 4 (10) 
k) Infonnation Request 179 (52) 

1) other 16 (15) 

Total 872 (900) 

nount Recovered $10, 666 ( $13 , 604 . 47) 
verage Recovery Per File $44 . 81 ($52 . 00) · 

% of Telephone 
Canplaints 

5 {13) 

7 {12) 

15 {14) 
, . 

16 {24) 

3 {1) 

19 (18) 

5 (5) 
5 (1) 

1 (3) 

. s (1) 

21 . 5  (6) 

2 (2) 

100% 

::>tef The numbers m brackets indicate 1977 figures. 
\ 

J! -: 

. 

Writte.1·1 % of Written 
Canplaints 

4 {16) , 2 {6) 

19 {15) 8 {6) 

47 {62) 20 {24) 

24 {19) 10 {7) 
8 {5) 3 {2) 

25 (30) 11 (11) 

4 (7)_ __ 2 {2) 
7 (1) 3 {1) 

83 (104) 35 (39) 

0 (2) 0 (1) 
8 ( 0) 3 (O) 

9 {1) 3 (1) 

238 (262) 100% 

* See: B.C. Law Reform Commission, Report on Debtor-Creditor, 
Relat.ionships Part I, pp. 8-9; Payne Committee on the 
Enfo rcement of Judgment Debts, pp. 3 2 0-3 2 1. 
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Our study suggests that these statistics o n  collection 

practices are the tip of an iceberg. Our figure of 6 out of 

3 0  is fairly conservative since those include only what we 

considered unambiguous cases of harassment. Even assuming 

that our figure is an overestimate and that only 4 out of 3 0  

or 12 % of cases involve,harassment then that is extremely 

disquieting. 

If there are app roximately 5 , 0 0 0  consumer garnishees per 

·annum in E dmonton I then 12 % of 5 ,  oa·o is 6 0 0 . That is only 

debtors who have been garnisheed. Our " tip of the iceberg " 

hypothesis is also supported by a number of studies on con­

sumer complaints which not only suggest the unrepresentative­

ness of consumer complaint statistics but also indi9ate that 

such statistics are especially misleading in registering the 

dissatisfaction of those of lower socio-economic status. 

(Best and Andreasen� Consumer Response to unsatisfactory pur-
/ 

.chases: A suFvey of perceiving defects, voicing complaints, 

and obtaining redress. 11 Law and Society· Rev. 7 01 ( 1 9 7 7 ) . 

!son, Credit Marketing and Consumer Protection Ch. 1 6  esp. 

pp. 1 3 6-14 5. Warland� Herman and Willetts (Dissatisfied 
· Consumers: who gets upset and who takes actio!)·, ( 1 9 7 5 ) J. 

of Cons. Affairs, 9: 1 4 9 ) . 

Debtor harassment is not therefore an isolated phenomenon. 

Nor is it restricted to collection agents. The majority of 

cases we investigated involved creditors, almost exclusively 

finance companies, c ollecting debts on their own behalf. Once 

again we find evidence supporting the arguments in our section 

on c ommunication breakdown. Thus a number of debtors who com­

plained about harassment, also complained that there appeared 

to be a lack of coordination among employees of the collector. 

Debtors were phoned by different employees, who did not know 

what the other had said to the debtor. 

\ 
; 

·� 

-' 
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We are c oncerned by the level of debtor harassment, and 

think that it requires
'

immediate attention. 

Policy issues in the regulati on of collect ion 

We recognize that a credi tor has a legitimate,interest in 

recover ing a j ust debt as swiftly and cheaply as possible, 

avoi ding the c ost and delay of litigation. We 'also recognize 

that a creditor may have to be firm in his collection attempts 

and that as the Payne committee in 
··
the United Kingdom stated " the 

relationship of cred itor and debtor often engenders antagonism. " _  

However, " the right t o  pursue a debtor i s  not a li cense 

to outrage the debtor, " Norris v . . Maskin Stores Inc� 132 So. 2d. 

321 (Ala. 1961) and the debtor also has certain interests that 

ought to be protected. 

, 
/ 

In a us�fril article, Greenfield (1972) Wash. U:L.Qu. 1 

states the following interests of the d�btor: 

(1) the integrity of his body; 

(2) the integrity of his personality� 

The f·irst category would include p rotection from direct 

physical harm. The seco�d, Greenfield argues includesi 

(a) an interest in keep ing privdte fac ts out 
of the publi c light; 

(b) an interest in beino left alone, in " shutting 
out the outside worid when he so desires"; 

(c) an interest in maintaining his dignity 
and self respect. 

The debtor also has an interest in c ontinuing in his 

employment and seeing that " the employment relat ionship not 

-�_be disrupted by factors that are not relevant to that rela­

. tionship. " (Greenfi�l� op. c it. supra. p. 10. ) The debtor 
. . 

also has an interest .in payment of the debts so that he will 

be able to c ont inue to obtain credit in the future. 
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Greenfield also suggests a number of soc ietal interests 

independent of the part ies involved. 

These are: 

(1) Society,has no interest in punishing 
indebtedness, s ince the economy is 
based largely on the extension of 
credit and debt collection is a·matter 
of civil not c riminal j ustice. 

( 2 ) Society has an int.e-rest in the payment 
of debts. 

( 3 )  Soc iety has an interest in reduc ing the 
congestion of the nation's courts. 
Permitt ing extrajudic ial collection 
methods that result in payment or com­
p romise of claims tends to reduce tne 
congestion that would exist if all 
claims were litigated. 

On the oth�r· hand, " if an alleged debt does not actually 

exist, soc ie�y has an interest in not permitting the alleged 

creditor to coerce payment of the alleged--debt by plac ing the 

alleged debtor in fear of losing his j ob or by harassing him 

until he pays merely to put an end to the harassment. " 

A policy ob j ective whi ch attempted to fairly balance these 

interests must recognize,that there are important j ustifications 

in permitting a creditor to use reasonable methods of self-help 

collect ion. 

The purpose of legislat ion must be to set out recurring 

situat ions which, in the light of these interests, �re regarded 

· as unreasonable. I t  should also set out a general standard of 

reasonableness which can take account of novel cases of un-
, 

reasonable collection tact ic. 

" If reasonable methods of c ollecting debts fail the proper. 

- -course for creditors i� to invoke the machinery of the courts. " 

· Payne Committee Para:l23?� 
i1 '; 
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Existing law 

Both the criminal law and tne law of torts provide some 

limited possibilities for controlling unreasonable debt c ollec­

tion practices. The reader is referred to more detailed texts 

for information on these possibilities.* 

The maj or regulati on of· c ollection practices is through 

provi�cial Collection Practices· Acts. The present statute in 

Alberta is The Collection Practices Act, S.A. 19 7 8  c. 4 7. 

·These statutes d iffer both in their approach and the extent 

of thei r  regulati on of collect ion. A comparative analysis of 

these statutes suggests a number of issues whi ch ought to be 

dealt with in any reform of the present Alberta provisions. 
I 

Issues for reform of collection pract ices legislation 

1. S cope of legislation 

An important issue is whether legislation should be re­

stri cted to those who collect debts on behalf of others or 

.·ought to extend to all creditors includ ing thosp collecting their 

own debts . 

The purpose of regu�ation is to prohibit object ionable 

collection pract ice, irrespective of the author of the practice. 

Our data suggest that object ionable collection practices are 

not limited to collection agents. We therefore agree wi th the 

Brit ish Columbia Law Reform Commission who stated that " the 

debt c ollection process should be subject to the same legal 

restraints, whether carried on by p�incipals or agents. " 

{B.C. Law Reform Commissi on, report on debtor�creditor relation­

ships �art 1 Debt Collection and C0llection Agents. p. 1 7  ( 1 9 7 1 ) . 

See also S.B.C. c. 26 , s. 1 4C+> ( 1 9 73 ) . Manitoba Consumer 

�LProtect ion Act, S .M. 1 9 7 0  c. 6 3 , s. 1 0 0. )  The present Alberta 

* See: B.C. Law Refd�m Commissi on, Debtor-Creditor Relat ionships 
Part 1 19 7 1. Debt Collection and Collection Agents. 
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I 

legislation limits its regulation of collection practices to 
collection agents. (The Collection Practices Act, 1 9 7 8  c. 4 7  

s .  13 ( 1 )  .) It is possible that s. 2 (d) of the Unfair Trade 

P ractices Act would be applicable ,but it would not give a consumer an 

individual right of action. (See S .A. 1 9 7 5 , c. 3 3 , s. 11{1 ) (a) .) 

Manitoba and British Columbia are the only provinces which 

regulate the c ollection practices of creditors ·collecting on 

their own behalf. (See also report of the National Commission 

·on Consumer Finance p. 4 1 . )  

Most provincial legislation exempts certain categories of 

persons from the scope of the legislation. Thus the Alberta 

Act does not apply to barristers and solicitors and, insurers, 

and trustees under the Bankruptcy Act are not required to be 

licensed. (s. 3 (1 ) ,  {2) . . .  � (3 ) . ) Since the purpose of the licensing 

requirement is s;i..mi"lar to the " trust fund" concept, it is 
/ 

rational to e:xempt categories or persons already subject to 

trust fund obligations. This rationale woula net extend to 

exempting suc'h persons from those sectio:'1s der=:ling with objection­

able collection practices. It may, however, be argued that certain 

· of these persons, for example barristers and solicitors, ought 

"to be regulated by their own professional societies. 

2. The " house agency "  issue 

A related issue is the situation where creditors collecting 

their Qwn accounts assume the name of a fictitious collection 

�gency in the hope of pressuring the debtor to settle. They -

are known as " house agents". 

The misleading appearance �onveyed by this practice caused 

the British Columbia Law Reform Commission to rec ommend that 

c reditors should have the optdon of collecting in their own 

name, collecting through an exempted person such as a solicitor 

· or collecting through �n �nd�pendent licensed agency. They 
. .. '! � 
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further recommended that the ' Inspector of Collect ion Agents be 

empowered to refuse a licence to any person where, in his 

opinion, that person proposes to carry on business in a form 

that is likely to convey a misleading appearance that debts 

are being collected on behalf of others. 

This would have e ffect ively prohibited the practice. 

Provincial legislation has adopted two approaches here: 

· ( 1) A number of jur isd ictions ( Alberta, Manitoba, Saskatchewan., 

New foundland) define collect ion agent to include the house agency. 

They are therefore accepted as legitimate and are required to be 

licensed. 

{ 2) Both Br it ish Columb ia and Ontar io prohibit a creditor from . 

attempting to col�ect payment from a debtor other than in the ir 

own name or thrdugh a licensed collection agent. ( S.B.C. c. 2 6 , 

s. 1 4  ( 1) (h) . )  

I f  the purpose o f  legislation is to prevent misleading 

. · pract i ces by the creditor then there seems a strong argument 

for the prohibition of "house agenc ies". Credi tors would still 

be able to maintain collection departments or to use independent 

licensed agenc ies or a so'lici tor . 

3. O bject ionable collect ion prac tices 

The purpose of this section is to outline those practices 

whi ch are objectionable in themselves and to suggest practices 

which may become objectionable because of the manner in which 

they are exerc ised. 

( 1) The following practices are recognized as objectionable 

:" in themselves: 

(a) threats of violence, express or implied 

to the debtor or his family. S . B. C. s. 14 ( 1 ) . 
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(b)  threatening to do what one has no right 

to do , for example putt ing a debtor in j ai l , 

or what one has no intention o f  do ing , for 

example , se i z ing property . S . M .  1 9 7 0  c .  6 3  

s .  lOO ( d) . 

(c) us e  of �bs c ene , pro fane l anguage .  

(d)  c o l lecting money that exceeds the amount 

owing . Collection Agenc i e s  Act . R . s : o .  1 9 7 0  

s .  3 l ( a) . 

( e )  making collect telep hone call s to 
debtor s ,  his fami ly or anyone , in order to 

demand payment . Col lection Agenc i e s  Ac t 

R . S . O .  1 9 7 0  ( as amended) s .  3 l ( b) . S . N . S . 

1 9 7 5 , C .  7 1  S .  2 0 ( 1 )  ( d) • 

( f )  using forms or document s which re s emble 

o fficial court documents . S . M .  1 9 7 0  c .  6 3  

2 4 0  

s .  l OOJe) . Court Forms Act R . S . A .  1 9 7 0 , c .  7 2 . 

{ g � -�aking telephone cal l s  or s ending tel egrams 

or othe r communication or making pers o� ? l calls 

between 1 0  p . m .  and 8 a . m . 

(h)  threatening to br ing about the los s  o f  

the debtor ' s  employnent . 

( i ) giving any pub l i c ity to a c l aim otherrJi s e  

than b y  reporting it t o  a credit reporting 

servi ce . 

The s e  practi c e s  are ob j ectionable becau s e  they go beyond 

any le9itimate intere st the creditor has in recovering the 

debt , and one may only presume that in many c a s e s  the purpos e  

i s  o ften 11 to inst i l l  fear and panic i n  the debtor 11 o r  to give 

them a " na s ty s urpr i s e " by the u s e  o f  " cunning devic e s " so 

that the debtors wi l l  be pres s ured into making payment . 

(note , comments o f  National Commi s sion on Cons umer Finance )  . 

�" * 2 7 3  S . W .  2d . 6 4  ( 1 9 5 4 ) ( l i s t  o f  co llection practice s . )  
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There are a numbe r  o f  other s i tuation s  whi ch may not be 

obj ectionable per s e  but which i � exerc i s ed unrea sonably o= 

with the sole purpo s e  o f  inf l i cting harm on the debtor become 

obj ect ionab le . Thes e  are : 1 )  telephone con�act with the 

debto r ; and 2) communi cation with the debtor ' s  emp loye r . 

1)  Telephone contact with the debtor 

Te lephone c ontac t  i s  re garded by the maj ority of c reditors 

a s  the mo st e f fective method o f  communic ating with a debtor . 

Indeed f i nance c ompanie s appear to us e l ittle e l s e . 

We do not think that it would serve the inter e s t s  o f  

debtor or creditor t o  pro�ibit telephone collections . However ,  

w� submit that , in addition to prohibit ing creditor s from tele­

phoning between 10 p . m .  ��d 8 a . m . , and on a Sunday or a ho l�day 

there should be a· prov i s ion which prohibi t s  making te lephone / 
c al l s  which either bec aus e af their nature or frequency are an 

unreasonable invas ion of the debtor ' s  privacy and/or are l ike ly 

to res ult in alarm and d i s tre s s  to the debtor . S . B . C .  c .  26, 

s .  1 4 ( 1 )  ( c ) ; S . M o  1 9 7 0  c .  63, s .  lOO ( c ) ; S . N . S . 1 9 7 5  c .  7 ,  s .  J ·  

2 )  Communicat ion w ith the debtor ' s  employer 

We note in the section on wage garn i s hment and employment 

b oth the hi gh inc idence of creditors who would contact employers 

and the problems created for debtors by thi s contact . 

A number o f  po l i c ie s might be sugge sted for this area . 

1 .  Prohibit a c reditor communicating wi�h the debtor ' s  

employer except to ve ri fy employment or un le s s  the creditor ha s 

obtained the wr i tten consent of th� debtor . 



2 .  Prohib it a l l  communications between a credito r  and the 

employer of a debtor . 

The argument in favour o f  a blanket prohibition i s  

summar i s ed in the following extract from the B . C . Law Reform 

Commi s s io n  r eport : 

The vita l  thing i s  not what the collection 
agency communicates to the emp loyer , but what 
the col l ection agency can induce the employee 
to think it ha s communicated to the emp loyer . 
What they can induce the employee to think i s  
the mea sure o f  the coercion that they have · 
app l i ed . [ T ] he only way [ to prevent coerc ion 
via the employer ] is to pro scribe any communica t ion 
a t  a l l  with the employer , or to the emp loyee via 
the employer , or to the employee at his place of 
work , or to the employee via a ny employes 0 r  agent 
o f  the same employer . 

The arguments agains� such a b lanket prohibition are : 

1. It wouLd - permit skip deb to r s  to avo id detection . i f  the 

creditor wa s refused the r ight - o f  find ing hi s whereabout s through 

hi s employer . 

2 .  It would acc el erate the u s e  o f  dra stic remed ie s . 

sa·n·c·tions 

It is c l ear tha t collection practic e s  leg is lation wi l l  only 

be _ effective if there are e f f ective sanc tions a na it i s  e f f ec t ively 

po l ic ed . Mo s t  provinc es include criminal and adro.in i s tra tive 

sanctions and a number expr e s s ly provid e  for a c iv i l  action by the 

debtor f or damage s or a f ixed amount . 

2 4 2  

One o f  the purpo s es of the l eg i s lation mus t be to make tho s e  

�ol lecting debts aware of the s tatutory standards &  Greater attempts 

should , therefore , be made to c irculate to debt collec tors a l i s ting 
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of obj .ectionable prac tice s with an exp lana tion o f  why su ch prac tice s  

are proscr ibed . Suc h  ac.tion could have an impor tant educating and 

preventive· inf luenc e . 

/ 
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WAGE GARNISHMENT AND EMPLOYMENT 

Introduct ion 

A central i s sue in the s tudy wa s the ef fect o f  a wage 

garni shment order on a debtor ' s  employment . Exi sting s tudies 

sugges ted a numb er of i s sues . F ir s tly , it wa s argued that 

employer s resented the inconvenienc e and c o s t  of admini stering 

a garnishment order , c a lc ulating the exemption and paying money 

into c our t . In addition , mo s t  employer s ,  having image s  o f  

t�ems e lve s a s  creditor s rather than debtor s , and �oubting the 

rel iab i l ity of a garnisheed employee might d ischarge an employe e . 

Thi s  wa s thought to be particula r ly true in sma ll er conc erns 

which might f ind the adminis tration of a garnishment order time 

consuming and cos tly . 

Second , a lthough a debtor might not b e  discharged , the . 

garnishment might/ af fect promotion po s s ib i l it ie s or h i s  s ta tus 

at work . 

Third , depr iving the debtor o f  a portion of h i s  wage s  might 

induce h im to l eave hi s employment . 

Fourth , the psycholo9 ical ef fect of the garnishment might 

a ff ect the debtor ' s  work C?J.U s ing prob lems which might l ead to h i s  

sub sequent d ismi ssal o r  f ir ing . 

F ina lly , the knowl edge o f  the garnishment order by h i s  

employer- and eo-worker s might l ead t o  embarra s sment and humil iation 

for the debtor s , a f f ecting h i s  work pe rformanc e ,  and po s s ib ly 

g iving cau s e  to h i s  employer to d i smiss hirrt .  

We wanted to ana ly z e  the se i� sue s in our s tudy . We a l so 

wanted to gather information on the co s t  o f  the proc e s s  to the 

�mployer and the d i f f iculties faced by him in fo l lowing the 

exi s ting garnishment procedur e . Our sourc e s  for th i s  a spec t o f  
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the study wer e the debtor s ' interv�ews , employer s '  interviews 

and , to a l e s s er degree , cr editor s '  interviews . For the 

employer s •  interviews , we took a random sample . from the court 

files over a per iod o f  three months , o f  employers who had had 

garni shee order s against . them . We conducted tel ephdne interviews 

with a total o f  4 4  employer s out o f  7 5  sampled . The nature of 

the sampl e  shown by s i z e  and type of firm is i l lustrated by 

Tabl e s  1 and 2 .  

'TABLE I 

NATURE OF EMPLOYER 

Category Labe l  

Construction 

Transpor t · 

Service s  / 

Food 

Manufact_ur ing 

Retai l  

Other 

Provinc ial Pub l ic Service 

Uti l ities 

Rea l  Estate 

Rea l Es tate 

Munic ipal Pub lic Service 

Department Store 

Frequency 

8 

6 

5 

5 

4 

4 

4 

2 

2 

2 

2 

1 

1 

Perc en·tage 

1 8 . 2  

1 3 . 6  

11 . 4  

1 1 . 4  

9 . 1 

9 . 1 

9 . 1 

4 . 5  

4 . 5  

4 . 5  

4 . 5  

2 . 3  

2 . 3  



Cate� Label 

0 - 2 4  

2 5  - 4 9  

5 0  - 9 9  

1 0 0  - 2 4 9  

2 5 0  - 4 9 9  

5 0 0  - 9 9 9  
/ 

1 , 0 0 0  - 2 , 4 9 9  

2 , 5 0 0  - 4 , 9 9 9  

5 , 0 0 0  - 9 , 9 9 9  

over 1 0 , 0 0 0  

The s ample shows 
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TABLE 2 

NUMBER OF EMPLOYEES 

Frequency R_e�rcen tage 

6 1 3 . 6  

3 • 6 . 8  

4 9 . 1  

5 11 . 4  

4 9 . 1  

7 1 5 . 9  

4 9 . 1 

5 1 1 . 4  

1 2 . 3 

4 . 9 . 1  

that there i s  a high repre sentation o f  con-
, . 

s truction and transgort ( couri er , trucking ) firms in our s ample . 
/ 

The abs ence o f  finance industrie s i s  worth mentioning . 

The statistic s on s i z e  of firm show that 2 2 . 7 % o f  the firms 

interviewed had l e s s  than 5 0  emp loye e s  and 4 3 %  had l e s s than 5 0 0  

en�p1oyee s . We were particPl arly intere s ted in fin�ing out the 

impact o f  garni shment on employee s in small firms . Our � s ample 

there fore di ffers from Puckett ' s  which wa s drawn from an addre s s  

regi s ter o f  employees wit� 5 0  o r  more employe e s . 

We cro s stabul ated the s i z e  and type o f  firm .  Thi s  indicated 

that 5 0 % { 2 }  of the manufacturing industries had under 1 0 0  employe e s , 

and 5 0 % ( 2 }  2 5 0 - 4 9 9  employe e s ; the munic ipal public s ervice , over 

1 0 , 0 9 0 ,  the two provinc ial public s ervices 1 , 0 0 0  - 2 , 4 9 9  and over 

1 0 , 0 0 0  re spectively ; util iti e s  5 0 % ( 1 }  1 , 0 0 0  - 2 r 4 9 9 , 5 0 % ( 1 }  over 

1 0 , 0 0 0 ; department s tore 1 , 0 0 0  - 2 , 4 9 9 ; reta i lers 2 5 % ( 1 )  0 - 2 4 , 

7 5 % ( 2 }  1 0 0  - 2 4 9 ; transport 1 6 . 7 % ( 1 }  0 - 2 4 , and 1 6 . 7 % ( 1 ) over 1 0 , 0 0 0 , 

3 3 . 3 % ( 2 ) 2 5  - 4 9 , 1 6 . 7 % ( 1 }  5 0  - 9 9 , arid 1 6 . 7 % ( 1 }  5 0 0  - 9 9 9  and 1 6 . 7 % 

( 1 ) over 1 0 , 0 0 0 ; cons truction 2 5 % ( 2 )  0 - 2 4 , 1 2 . 5 % ( 1 }  5 0  - 9 9 , 1 2 . 5 % 

( 1-f 1 Q 0 - 1 2  4 , . 1 2  . 5 %  ( 1 )  5 0  0 - 9 9 9 and 1 2  . % ( 1 ) 1 , 0 0 0 - 2 , 4 9 9 , 2 5 %  ( 2 } 2 , 5 0  0 -
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4 , 9 9 9 ; services 2 0 % ( 1 )  0 � 2 4 , 2 0 % ( 1 )  5 0  - 9 9 , 2 0 % ( 1 )  1 0 0  - 2 4 9 , 
2 0 % ( 1 )  5 0 0  - 9 9 9 , 2 0 % ( 1 ) 2 , 5 0 0 - 4 , 9 9 9 ; food 2 0 % ( 1 )  2 5 0  - 4 9 9 , 

6 0 % { 3 ) 5 0 0  - 9 9 9 , 2 0 % ( 1 )  2 , 5 0 0  - 4 , 9 9 9 ;  real e s tate 5 0 % ( 1) 0 - 2 4  

and 5 0 % ( 1 )  2 5 - 4 9 ; other 3 3 . 3 % ( 1 )  5 0 0  - 9 9 9 , 3 3 . 3 % ( 1 ) 1 , 0 0 0  - 2 , 6 9 9  

and 3 3 . 3 % ( 1) 5 , 0 0 0  - 9 , 9 9 9 . Construc tion and transport accounted , 
for 5 0 % (.5 ) out of the 1 0  firms with und er 5 0  emp loyees .  The tota l 

number o f  garni shee orders rece ived during 1 9 7 8  was and 

total number of employe e s  garn i sheed were for the 4 4  employers ,  

14 4 3 .  

I .  Employers 

1 .  Employers ' Procedures on Rec eiving an Initial Wage 
Garni shment summons 

We a sked employer s what their po l i cy was in relation to an 

employee on receipt of an ini!-ial garni shment order . 7 0 %  of 

employers s tated that· they would c ontac t  the emp loyee persona l ly , 
/ 

2 7 . 3 % s tated that they would forma lly contact the employee , and 

2 .  3 %  stated tha t  there would be no contac t �  Th� �.rw.j u  ... :i ty o f  those 

who would forma l iy contac t or not c ontact ti1e e..mf:loy ee at a l l  were 

large , bureaucrati z ed emp loyers organi z ed to imper sona lly proce s s  

J. ::frge numbers o f  garni shment order s . 

Thi s  initial persona l c ontact by a large maj ority of 

employers doe s  carry , I think , the imp l ic a tion o f  a mild form of 

pre s sure on .the debtor . What it means is that the debtor i s  now 

faced with the compl ication of a third party who knows about and 

may discuss with him his debt problem . There i s , in addition , the 

potentia l  embarras sment o f  other individuals at work being aware 

of his probl em . It is in thi s  s ens e that the s impl e  fac t o f  

personal contact b y  the employer may pre s s ur e  the debtor to do 

something about the deb t .  

When we analyz ed the nature o f  the contact ,  we found that 

8 9 : 7 % . o f thes e . employers put pre s sur e  on the debtor to s ettle the 
debt -be fore the employer was required to proces s  the garnishme nt . 
This i s  illustrated by Table 3 .  



TABLE. 3 

NATURE OF CONTACT ON INITIAL GARNI SHMENT 
WHERE EMPLOYERS TAKE ACTIVE ROLE 

2 4 7 

Categ·ory Lab e l  Frequency Percentage 

Pre s s ure to Settle 

Explain to Employee 

2 6  

3 

8 9 . 7  

1 0 . 3  

In addition , 10 . 3 % would explain the garnishment order to the 

employee and give him an oppor tuni ty to take action be fore the 

employer wa s required to proces s  the garni s he e . We encountered 

only one employer who would help the deb tor to defeat the garni shee . 

This information i s  c orrobo�ated by the debtors ' interviews which 

s howed that in a s i��i f icant number o f  cas e s  the employer was 

helpfu l  and under s tanding , but in only one c a s e  did the employer 

help the debtor to defeat the garni s he e . 

There i s  thus thi s  initial period not recogni z ed by the 

cffic i a l  rule s  o f  court , between the receipt o f  a gEtrn.i shee 

surrunons by the employee and the time when he mus t  make:> a return 

to the Glerk o f  the Cour t . ?uri ng thi s  per iod , the debtor is 

under pre s s ur e  to s ettle the debt . 

The predominant reason given by an employer for pres suring 

a debtor to s ettle i s  s o  that he doe s  not have to get invo lved in 

the admini s trative inconvenience o f  pro c e s s ing the order . 

Thus one employer s tated that we " te ll them to try and s e ttle 

b ecaus e it caus e s  additional bookkeeping " and anqther s tated 

11We tell them not to involve the company " .  Mo s t  employers 

b e l i eve that they are acting in the bes t  intere s ts o f  the 

em�loyee by pre s s uring h im to s ettle be fore the garni shee i s  

p�oces s ed . 
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Thes e  data are con firmed by our debtor s ' interview s  where 

over 7 5 % · o f  debtors d i s cus s ed the garnishment with their employer , 

and , in additi on , 7 5 %  fir s t  learned o f  the wage garni shmen t from 

the emp loyer . The danger , o f  cour s e , in pre s s ure b eing put upon a 

debtor to s ettle i s  that h� may be induc ed into some �nwi s e  or prec ipitate 

action such as leaving h i s  emp loyment or going into further deb t .  

The impres s ion a t  thi s initial s tage i s  tha t  an employer wi l l  b e  

sat i s f i ed i f  the debtor can s o lve the prob lem for hims e l f  and 

cau s e  no fur ther difficultie s e i ther for him s e l f  or for the 

c ompany . 

2 .  Employer s '  Procedure s on Rece iving Two or more Garni shees on 
artEmployee ' s  Wages 

Our next que s tion wa s : "What i s  your po l icy in relation to 

an employee who rece ive s two or more garnishment s ? " The re sults 

are shown in Table 4 .  

/ 

TABLE 4 

WHAT HAPPENS WHERE TWO OR MORE GARNI SHEES 

Category Label E' reg:uency �er·cen·tage 

Contemplate Di smi s sa l  1 4  3 7 . 8  

Pre ss ure to Settle 9 2 4 . 3  

Offer Debt Counsell i ng 7 1 8 . 9  

Would. Di smi s s  i f  Could 4 1 0 . 8  

D i smis s 3 8 . 1  

B e l % o f  the employers replying s tated that they would d i smi s s  an 

emp loyee on rece iving two or more garni shee s on . the employee ,  3 7 . 8 % 

indicated that they would contemplate d i smi s sal , 2 4 . 3 % would 

continue the pre s sure on the debtor to s ettle , approximately 18 . 9 % 

would couns e l  the debtor and 1 0 . 8 % wou ld fire the deb tor i f  it 

4c 

were not prohibited by S o 4 0 o f  the Alberta Labour Ac t .  Th i s  l a s t  category 

i s  intere sting because it does sugges t that the Alberta Labour Ac t 

has had s ome effect . I t  shou ld be noted that all 
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thes e  employers were l arge , bureaucrati s ed employers . 

An employee who i s  garni sheed two or more time s i s  the refore 

much more prone to los e hi s j ob orl�ave other dis c iplinary acti on 

taken against him than i f  he only has one o rder again� t  h im . 

We c la s s ified employers ' respons e s  to two or more 

garni shments into compa s s i on ,  acquie s cence and d i s favour ( Tab le 5 ) . 

TABLE 5 

ATTITUDE TOWARD EMPLOYEE ' S  S ITUATION 
WHERE TWO OR MORE GARNI SHMENTS 

Category Label 

Di s favour 

Compa s s ion "' 
/ 

Acqui e s c ence 

Freg:uency 

. ..  2 9  

6 

6 

Percen ta·ge · 

7 0 . 7  

14 . 6  

1 4 . 6  

7 0 . ,7 % o f  employers vi ewed ,.;ri th di s favour an employe(� who had two 

or more garni shment s ; 1 4 . 6 % viewed an employee with compas s ion and 

1 4 . 6 % acquies ced . As one bluntly stated : " We don ' t  l ike it and 

would not look favourab ly on . it "  and "we woul d  te l l  them to clean 

it up " .  Although thi s d i s f avour would not neces sarily be 

trans lated into d i smis s a l , i t  would continue ·the pres sure on the 

employee , mak ing wors e  the consequence s ment ioned in rela ti on to 

the initial garnishment . 

The s e  init ial f indings s ugge st the hypothe s is that wage 

garni shment may be of short term bene fit to a creditor . An 

employer would initially put pre s s ure on the debtor to pay the 

debt . However , unles s  the employer i s  a large , bureaucrati sed 

org�ni sation , then there is a s igni ficant chance that the 

employee may s imply leave hi s employment or b e  f ired i f  there are 

further garni shment order s . 
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Thi s  hypothe s i s  may a l so be supported by our F ile Survey 
which indicated that in 8 2 %  of case s no more than two wage 

garni shments were i s sued for a debt . 

3 . •  S i z e  of Firm and Unioni sation Re lated to Employme nt 
Prob lems ca·used by Wage Garni:shm:en·t 

I t  i s  argued that wage garnishment may have the greatest 

e f fect on an employee in a small concern which may not be 

unionised and where an employer could not afford either the time 

or the cost ·to adminis ter the garnishee order . 

Our data appear to confirm these  hypothe s e s . Of  thos e  

firms who would dismi s s  a n  employee on two o r  more g�rni shments , 

all had les s than 2 5 0  employees and 6 6 . 6 % ( 2  out of  3 )  had le s s  
than 5 0  employees . I n  addi t ion , of  the 1 4  employers who wou ld 

contemplate dismi �;_sal on two or more garnishments , 6 5 %  had les s  
/ 

than 2 5 0  employees and 4 2 . 8 % had le s s  than 1 0 0  employees . 75 % 

of  employers who would dismis s  the employee , i f  it � .. ere not: 

contrary to s . ·4 o  of the Alberta Labour Act had more than 2 , 5 0 0  

employees and 5 0 %  had more than 1 0 , 0 0 0  emp�oyees . 

We also cro s stabulated the s i z e  of firm with knowledge 

of s . 4 0 of the Alberta Labour Ac t which prohibits dismi ssal of  

an  employee where the sole reason is  that garnishment proceedings 

are being . or may be . taken � against him . 6 9 . 8 % of employer s knew of the " 

provis ions of thi s  Act .  3 0 . 2 % did not . 

3 8 . 5 % of those who did not know that dismissal  of an 

employee on thes e  grounds was prohibited , were firms with les s  

than 2 5  employees ,  1 5 . 4 % had 2 5 - 4 9  employers and 7 . 7 % had 

5 0  - 9 9 . Thus over 6 0 %  of tho se who did not · know of the Alberta 

Labour Act provi s ions had l e s s  than# l O O  employees . 

Of f�rms with over 1 , 0 0 0  employees , only 2 ( 14 % )  out o f  1 1  

.did not know of the provis ions of  the Act .  
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Even more interesting were the res ults we obtained when we 

cros s tabulated the s ize of the firm- with union membership and their 

policy in re lation to an employee who received two or more 

garnishments . 1 0 0 %  of  the f irms who would dismis s an employee were 

not unionised ; 8 7 . 1 % of f irms who would continue to pres sure to 

s ettle were unionised ; 7 1 . 4 % of those who would offe; debt 

counse ll ing were not unionised ; and 10 0 %  of firms _who would dismis s  

a n  employee i f  i t  were not agains t s . 4 0 o f  the Alberta Labour Act 

were unionised . Two thirds of thi s last group had over 2 , 5 0 0  

employees . 

These data , therefore , repre sent a s trong arga�ent tha t  s i z e  of 
firm ,  unionisation and knowledge of the Alberta Labour Act are 

important contributing fac tors in whether · an employee is discharged 

on account of wage garnishment . It s hould a lso be noted that the 

maj ority o f  small firms ( under 1 0 0 } were in the cons truction and 

transport sectors , _�1here there . is often highly uns table employment 
patterns . 

4 .  Employer· Attitude s Towards the Wage Garnishment Process  

Thirty-six of  the �4  employers openly s tated a dis l ike at being 

involved in the process  of wage garni shment . Sometimes , no reason was 

given , sometimes a number of reasons were g iven . Twenty-four c ited 

administrative inconvenience . Thi s  inc l uded c a ses where wage garni shment 

involved the manual proce s s ing o f  a cheque which wa s normal ly processed 

by computer , where it " causes  additional bookkeeping " and where it wa:·s 

time consuming for c lerks because of more paper work . Employers '  

annoyance with the proces s wa s summaris ed in the repeated us e of phra ses 

such · a s inconvenience ,  nuisance , irritation and " has s le . "  (Jablonski : The 
following comments are typical : 

arid 

�...-:: 

"From the company ' s  s ide we j us t  don ' t  want to get 

involved -- it ' s  a has sle " 

" I  don ' t  see why the employer has to be involved " .  



Seven employers indicated that they s aw no rea s on why 

employers s hould be involved in
.
a debtor s ' per s ona l prob2ems . 

Three of the se seven gave enbarra s sment to the employee a s  a 
rea so n . Six s tated that they s aw no reason why an employer: 

should be used by a c reditor a s  a col lection agent and four felt 

that the creditor wa s partly to blame for the problem . 
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Only large employer� with presumably bureaucra�i s ed payrol l  

systems which c ould ea s ily handle garni shees and thos e  firms which 

had had very l ittl e  experience with garni shme nt s eemed to acquie s c e  

i n  the proce s s . 

5 . Co st o f  the Garn·i shrrle-nt Proce s s  to EmpJ avers 

Twenty-one out of 44 employers gave us � dol l ar e s timate o f  

the cos t o f  a s i ngle garni shee . Th i s  was i n  respons e t o  the que s tion : 

" Cons idering a l l  the cos t� requir ed to proces s garni shment s , do you 

have any e s t imate of the co s t  of process ing a s ing le garn i shme nt 

order ? "  The average �o s t  wa s - $ 4 0 . Of the rema inder 
replying to thi s  qu�stion , e ight s tated the cos t o f  a garni shment 

to be " negl igible " an d three s tated that it was time consuming and 

expens ive although they coul d not provide an exact figur e . Rule 4 7 7  

o f  the Alberta Rul e s  o f  Court a l lows a garnishee to deduc t five 

do� lar s for compens ation . Thi s  would appear to be quite inadequ;:� � 

to cover the expenses of the ma j or i ty o f  employers . Thi s  c o s t  i s  

therefore a large sub s idy t o  the creditor 1 s ·collec tion co s t s . 

6 .  Image as Creditor s ?  

One might a s sume that i f  garnishments were s o  inconveni ent 

and irr itating to the maj or i ty of employers ,  then they wou ld be in 

favo�r of abolition of the remedy . However , over 8 0 %  of the 

c reditors were against abo l i ti on . 6 0 %  of employer s in Puckett ' s  

s tudy favoured abolition . A s ignif icant number did say tha t a s  

employer s they favoured abol i tion bu t that a s  cred itor s  they wou ld 

not s ince there ought to b e  some manne'r in wh ich debtors are 

requir ed to repay their debts . None said that " a s  deb tors we 

would _l ike to s.ee it abol i shed " . It may b e  imprec i s e  to s tate 

unequivoca lly tha t employers had an image of themselves a s  

. <  



creditor s .  Rather they reflected the popular pub l ic attitude 
that views credit and debt entang lement as pos s ibly reflecting a 

moral weaknes s  or inadequacy on the pa rt o f  the debtor , something 

vaguely und e s irab l e . 

The great ma j or ity o f  tho s e  workers who are 

garnisheed are manual workers , many of them unskilled . 

Employers may or may not d is approve of the a c tions of the debtor 

but they are unl ikely to identify thems elve s  and their value s with 

the prob lems o f  the deb tor . Some employers wer e paternal i s tic 

toward s their employees , other s frus trated at b eing unable to 

unders tand the rnotivations of an employee who i s  garnisheed , f or 

example ,  s tating that " Don ' t  they know the ir integrity , i s at 

s take " .  Sometime s there was the perc epti on that the s e  ind ividual s  

are inadequate , sometime s tha t  garni shment i s  s imply part o f  the 

l ifestyle o f  the low�r income- manua l unsk illed worker .  
/ 
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7 . Employers ' 0nders ·tanding of Exempt ion s and Wage Garni shment 
·procedure 

We a sked employers the fo l lowing que s tions concerning the 

procedure o f  wage garnislune nt : 

and 

Are there any ways in whic h you think the procedure of wage 

garnishrnent c an be improved? 

Do you think the procedure for a s s es s ing the amount 

to be pa id into court and the appropriate exemptions 

are_ easy to fol low? 

A s igni ficant number repl ied that there ·should be advance 

not ic e that wage garnishment was go ing to oc cur s_ince it usual ly 

came as a c omplete surpri se to the employer . There was a l s o  a 

number of suggestions that there should be a continuing garni shment 

order . Certain o ther po ints were ment ioned by ind ividual employers � 

• r  

The s e  _were that the gar n i s hee ins tructions were unc lear conc erning �ssia 

s a le smen and that it i s  difficult to fit weekly payees into the 



rules . �#O employers rai s ed the i s s�e that under Rule 4 7 5 ( 2 ) a 

garni shee summons only attaches those wages accruing due on the 

day the garnishee summons i s  s erved . 

The fact that 2 8  employers s eemed to have no prbblem with 

admini stering the summons i s  not particularly reas suring . Thirty 

did not have a solic itor or legal department check the validity 
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of  the order and i t  i s  the wr iter ' s  impres s ion that very few employers are 
aware of the significance of Rule 4 7 5 ( 2 )  which requ�res an employer 
to pay into court only that portion of  the wages which had accrued due 

up to the time of the s ervice of the garni shee summons . The 

impre s s ion received wa s tha t mos t  employers s imply a s sumed that 

i f  a summons is received on the twentieth of the month and an 
employee i s  paid monthly , then the summons wil l  catch that whole 

month ' s  salary . In addition , .it may be surmi se�frn�ny employers . 

are unaware of  the �act that if  a debtor i s  �Llployed during only 

part of a month , ,he is entitled to the ful l  exemption for the 
month . ( See Rule 1 8  3 ( 3 }  ) .. il'his hypothe sis  is subs tant.ia ted by 

the experience of �ne of our debtors . These mis take s by the 

employer do not benefit the debtor . 

(.i ) Employers and Exemptions 

One s ignificant piece .of information which we obtained was 

that 2 5 %  of  employers in their answer to the ques tion " Do you think 

that the procedures for a s s e s s ing the amount to be paid into court 

and the appropriate exempt ions are easy to follow? " ,  volunteered 

the reply that the exemptions were outdated s ince they le ft the 

debtor insufficient to live on , especially i f  he had a family . 

Since employers see the exact amount le ft to the debtor this 

observation is of importance .  

I I . Debtors ' Experiences of Employment Difficul ties Caused by 
Wage Garnishment 

Introduc tion 

It  i s  a reasonable hypothe s i s  that our s ample of  debtors 

represented a more stable segment of an unstable population . 
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Thus 4 3 . 3 % had not changed j obs over. the last five year s , and 

3 6 . 7 % had changed j obs once or twice in the la st five years . 

Fifty-three percent had moved res idence no more than twice in the 

pas t  five years and 7 1 %  had been in the same employment for over 

two years previous to the garni shme nt .  

The s e  factors must be taken into account in reviewing our 

data . The data may underes timate problems related to wage 

garnishment at the workplace . 

1 .  Job Dismi s·sal 

Two debtors (8 % )  interviewed were laid off because of 

garni s hment . Both were 1�nioni z ed and one knew of the provi sions 

of the Alberta Labour Act . Nei ther bore any grudge again s t  their 

employer . They were indeed ·unders tanding abou� his pos ition : nrt  

was a small bus ine s-S
. 
and • • •  he • • •  didn ' t  want to be involved 11 • 

"After all , garnishment probably means that a person has 

problems and he I?r ings them to work and so is  a bad employeen . 

Thi s  " acceptance "  of dismi ssal wil l  be commented on in a 

later section . 

S ix ( 2 0 % ) debtors s tated that although they were not 

di smis s ed on account of garnishment , it was common knowledge that 

a lot o f  firms would fire people becau se o f  garnishment . One debtor 
also c laimed that she knew of a �etail firm where they would a sk an 
employee to resign if their wages were garni sheed . 

Fourteen ( 4 8 % ) stated that their employer was helpfu l  and 

understanding . Of these cases , in three the employer had stated 

that he could have fi red the employee put decided to be helpful . 

Thus a lthough an employer could be helpful and under s tandi ng , he 
mig�t s til l put pres sure on the debtor to s ettle the debt . 



2 .  Oi..her Effe·ct·s of .Wag·e 'Ga·rn·i·shmen·t: ·an· ·Employme·nt 

Thirty percent of  the debtors were extremely embarras s ed 

by the fact that their employer , and , in a number of cases , the ir 

fellow workers , knew about the garni shment . Thi s  occurred even 
. . 

where the employer was helpful and unders tanding . One debtor 

s tated : 
" The supervi sor and personnel manager know personal 

things that they otherwis e  would not know and that 

I ' d prefer they did not know . " 
Thi s  embarra s sment and invas ion of privac¥ at the workplace i s  

an important i ssue and w e  will return t o  i t  later . 

3 .  Union Involvement and Dismis sal 

We were interested in e s tabli shing the e f fect and role of 
unions in rel ationto . .  wage garnishment . We have already noted the 

/ 
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s tati stica l rela�ionship i n  our employers interviews between union 

involvement , knowledge of th2. Alberta Labcu:r: Act and di smis sal . 

Of the 2 4  debtors· :Eur whom union membership was pos s ible , 1 2  were 

unionized and 12 were not . Seven of  the 1 2  contacted the union 

an� · two s tated Lb a t  the union was helpful , in one cas e  providing 

a .lawyer . Two s tated that the union had s aid that there was 

nothing they could do . Of the five who did not contact the union , 

the ma j ority appeared to think that the union would not be able 

to help . One comme nted that "unions are good for holidays and 

pay only " and another "what ' s  the union going to do? " .  

Thes e  findings sugges t  that unions are perceived by only a 

minority of debtors a s  relevant to solving debt problems and 

could therefore be a us eful s ource of he lp and advice for them in 

solving their short term debt problems . There {s a need , however , 

for unions to communicate to individual s  their use ful.nes s  in thi s  

area and to develop the perception i n  their  members that they can 
be _a source of  �id . 



Unions may not , however , be capable of dealing with long 
' . - . . 

teL� debt problems of members and it should be mentioned that 

the two individuals in our sample who were laid off on account 

of garni shment were both union mewbers . 

4 . - S . 4·o of The Alberta Labour· Ac·t a·nd Wage Garnishme nt 

Section 2 o f  Part I _ indicated the connection b�tween lack 

of knowledge by an employer o f  8 . 4 0 o f  The Alberta Labour Act 

and j ob dismi s sal . 

2 5 7  

Our data sugges t that 8 . 4 0 may have had a n  educational and 

deterrent effect on certain larger employers , who are unionised . 

There are , however , two fundamental reasons which affect 

the general effec tivenes s of 8 . 4 0 of The Alberta Labou� Act .  

F irs tly , it is  a reactive statute . I t  requires an employee 

to bring a private compla int .' An employee who is garni sheed is · 

o ften reconciled t�· 'highly uns tab le employment and being laid o ff 

on account o f  garni shment may well be regarded as " j us t  one of 

those thing s " .  ae is unlike ly to take private ac tion against his 

employer for redre s s . Exi sting data on consumer perception of 

o.�d compl aints concerning defects in products support the 

c on� lus ion that the type of person who i s  garni sheed i s  least ahle 

or wil ling to initiate a private compla int (Best & Andreason : 1 9 7 8 ) . 

In addition , to the extent th�t an employee does not 

perce ive himself  as a victim when he i s  laid off then he will 
not think of taking action . This  percep tion may b e  helped by 

the employer who will often portray� ·himself as a victim when he 
contacts the debtor . I f  you add to these factors the s tigma 

attached to being garnisheed evidenced by the embarras sment and 

humil iation o f  a s ignificant number of our debtor s ,  then an 

employee is unlikely to be willing to , take any action . 

- I I � . Role o f  Creditors ·in Relation to Emp·loYIO;ent ·and Wage 
- Garnishment 

If creditors know about the facts that we have mentioned 

in Parts I and I I , then they will be able to make the workplac e  
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an important part of  the colle€tion proces s .  Our cre 1itor and 

employer interviews suggest that ' creditors are aware of the pre s s ure 

that may be exerted at the · workplace during the .  col le ction proces s . 

Firstly , creditors may contact an employer before garnishment 

to help them locate debtors and pres sure the debtor into settlement 
{ See Table 6 ) . We asked employer s if they received suc h calls  and . , 
what their re sponse  was to them . 

TABLE 6 

ACTION TAKEN BY EMPLOYER ON RECEIVING 
- TELEPHONE CALL FROM CREDITOR 

Category Label 

More information than 
employment s tatus 

Simple information 

With I . D .  mo�e information 

No informa�tion 

Percentage 

3 9 . 4  

2 7 . 3  

21 . 2  

1 2 . 1  

8 1 �  of employers replyin-9 indicated that they got cal l s  of this nature 
from_ creditor s e'."'-::ry month and 90 % of creditors interviewed ind icated that 
they would phone the debtor at work which in mos t  cases involves 

phoning the debtor ' s  supervi sor or employer . The knowledge that 

employers would cooperate in putting pre s sure on the debtor 

permits a creditor to use a third party to pre s s ure a debtor 

into settlement . Telephoning an individual ' s  employer at work 

also has the psychological e ffect of invading the privacy of the 

workp�ace and letting the employee debtor know that there i s  no 

sanctuary from the creditor . 

The po s sible danger s in thi s  are i l lus trated by the experienc e  

of one debtor who wa s particular ly upset by the creditor phoning her 

at work . If another employee answered the phone while the debtor 
wa s not there ,  then the creditor would " tell the employee the whole 
story . "  Thi s  both embarra s sed and humi liated the debtor . 

� .. 
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Only 1 2 . 1 % o f  our employer s stated that they wou ld . .  not b e  

a t  a l l  cooperative with a cred itor. 8 9 . 3 % of employer s wou ld 

contac t the emp loyee about the debt and g iv e  informa tion 

concerning the emp loyee ' s  location to the cred i tor • 

. TABLE" 7 

THOSE EMPLOYERS WHO WOULD CONTACT El'-1PLOYEE 
. AFTER RECEIVING CALL FROM CREDITOR 

Category Lab e l  Frequency 

Yes 2 5  
" 

/ 
3 No 

Percenta·ge 

8 9 . 3  

1 0 . 7  
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I t  should be noted . that until December 3 1 , 1 9 7 8 , when the 

Col l ection Practices Act ( S . A .  1 9 7 8 ; c . 4 7 )  repealed the Col lection 

Agenc ies Ac t ( S . A .  1 9 6 5 , c . l3 ) , a collection agent could not 

enquiries at the place of employment of the debtor , except with 

the approval of the debtor , or for the purpo se of verifying , ' 
employment . ( Alta . regs . S6 7/ 6 5  a s  amended by Alta . regs . 5 8 9/6 5 , 

1 6 (.d ) ( i i ) . Thi s  legisl ation does  not extend to individual s  or 
f irms coll ecting debts on their own beq�lf .  

At a later s tage in the col lection proces s our data on the 

employer ' s  pres sure on the debtor confirmed the wel l  known 

assumption that c reditors use garni shme nts not s imply as a direct 

i nstrument of  recovery b�t in order to pre s s ure a debtor into 

making contact or  make s �ne arrangement to settle the debt . Thus 

one creditor s tated that garni shment would 11 s tir up the employer 

and get him to pre s s ure the ·debtor 11 and one lawyer interviewed 

s tated that 11wage gi'rni shment stirs up employers and the employee 

to make some arrangement " .  

An extreme example of the dangers to the employee i n  thi s  

i s_ .provided b y  the case of  Saw a tsky v .  Credit Bureau of Edmonto� 

Ltd ! ( Unreported , F ile No . 6 2 7 6 6 , 1 9 th May 1 9 7 0 , Supreme Court of 

Alberta ) . In thi s case , the defendant sent a letter to the 

employer sugge sting that the · employer pressure the debtor to s ettle 

the debt . However , i t  was a case o f  mis taken identity and the 

plaintiff was not the debtor referred to in the letter . The de fendant 

s ent it in spite of  the deb tor ' s  denial of the debt . The plaintiff 

s ued for defamation and was awarded $ 1 , 0 0 0  in damages ,  inc luding 

exemplary damages .  

The workplace thus becomes coopted into a number of  stages 

in the collection proce s s . The legitimacy of thi s is raised in 

a l ater section . 

... , 
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IV . General Impres s ions 

A large maj ority of debtors were b lue collar workers  in 

pos itions that did not carry any securi ty . A small percentage 

were commis s ion s a l e sme n or s e l f  employed . The following general 

impres sions  relate to the fir s t  group . 

Wage garni shment , . it i s  often argued , hinder 9 promotion 

,_ pos s ibilitie s , gives employers negative attitudes and may even 

lead to an employee being f ired . Thes e  ideas were refl ected in 

our ques tionnaire . We asked ques tions s uch as  "Would garni shment 

affect promotion pos s ibilitie s ? "  and we as sumed that employers 

might develop a negative attitude towards a previou s ly rel iable 

hard working , upwardly mobile employee .  However , these que s tions 

soon began to seem irre levant . The overwhelming ma j ority of  

employees who are garnisheed do  not have promotion pos s ibi l ities .  

They are not " upwardly mobi le " . Garni shment i s  s imply something 

which i s  part of  an environment where j obs are relatively uns table . 

Being laid off  on _account of garnishment s imply adds that extra 
/ 

iota o f  instab�l ity . Thus Leff : 

"Garni shment would not ordinari ly rend e:;:r t: z o�ure 

j ob untenable , but merely intens i fy existing 

insecurity . It would func tion mos t  frequently 

as a stomp on the fingers of B. \.: l.i. ff hanger . "  

Legi s lation preventing firing on account of garnishment 

may les sen the insecurity s ince it wil l  attempt to prevent " the 

s tomp on t:he fingers " .  However , giving s ecurity to an employee 

who i s  having his wages garnisheed may be l ittle consolation . 

He doe s  �ot wis h  s ecurity but rather hi s paycheck . There fore , 

irrespective of  the leg i s lation , debtors may be under a s trong 

inducement to move on to another j ob .  

The se speculations are to a c erta i n  extent confirmed by 

stati stics on the enforcement of  maintenance order s referred to by 

the Payne Committee in the United Kingdom on the Enforcement of 

Judgment Deb�s . Yet it should not be sugges ted that debtors are 
·footloos e  and moving from j ob to j ob .  A maj ority of  debtor s 

interviewed had continued working notwith s tanding the 

�· 



2 6 2  

garni shment . They d id not wi s h  to go on wel fare , notwiths tanding 

that that would be the mo s t  "rational"  economic ·  sol ution ( '.Freb ilcock : 

19 7 5 )  • The work ethic seemed j us t  a s  s trong in our 
group a s  i t  allegedly i s  in middle income groups . Wage garni shment 

is  dangerous becaus e  it erode s that des ire to work . The only 

s ol ution for thi s  group may therefore be to abolish wage garnishment . 

The employers ' interviews c onfirm thes e  impres s ions of the 

debtor s . Although employers may have image s  of thems e lves as 

c reditors rather than debtors and a lthough they don ' t  l ike the 

proces s and appear to " d i s approve " of the debtor , in many cases 
they view garni shment as s imply part of the lifestyle of  the:. 

manual worker . It ' s  something that they have to tolerate and 

accept though not neces s arily under s tand . Yet the :ceaction of 

many employee s  to wage garni shment may be quite rational given 

their s itua tion . It  may be 
.
w�ll to remember the fol lowing 

quotation : "When t:Q.ere i s  a discrepancy between middle class  and 
/ 

working clas s at�itudes and behaviours , there i s  always the 

pos s ibil i ty that the J �t tcr ' s  adaptation will  be defined a s  

inadequate " ( Rock , p .  2 7 9 ) . 

V •. · Conc lusions 

1 .  Wage garni shment does lead to a s igni ficant number of 

employees being f ired , notwithstanding s . 4 0  of The Alberta Labour 
Act .  I f  a debtor does not have a j ob ,  even for a short period 
of time , he wil l  have even more difficulty in repaying hi s debt and 

the garnishment will have a " ripple " effect on hi s other debts . 

2 .  Wage garnishment has the greatest  impact on employees o f  

smal ler firms where an employer may not have knowledge o f  s . 4 0 of 

The Alberta Labour Act and where the workforce �ay not be 
unioni s ed .  

3 .  I t  leads to s ignificant embarras sment and humiliation 
for ·an employee· in relation to his employer and fel low workers . 
Wage garni shment and the col lection proces s preceeding it may 
lead to an invas ion . of the debtors ' privacy at work . 



2 6 3  

4 .  The costs to the employer o f  admini s tering wage garni sh­

ments are not adequately recompensed by the pre sent Rul e s  of  Court . 

5 .  Wage garni shment may induce a number of employee s  to leave 

work , rather than have thi ?  large s l ice of pay deducted . 

6 .  It contribute s to the cont inuing instabil ity of  

employment o f  many of  thos e  individual s  who are garnisheed and 

therfore has a s ignificant e ffect on the right to work , 

particularly affecting that s egment of the population who rely 

exc lusively on wages . 

7 .  The use of wage garnishment once i s  an e ffective 

collection tool for a creditor in forc ing a debtor into a 

s ettlement . An employer will put pre s sure on an employee to 

s ettle , and the deb�or wil l  have the spectre of a large s lice 
/ 

of h i s  wage bein� carried off . There wil l  be embarras sment at 
wnr� , the danger o f  further garnishees and the folklore and fact 

that people get f ired because of garni shees  lurking in the 

background . All o f  thes e  factors are a powerful pre s s ur e  on the 

debtor to s ettle before the fir s t  garnishe e  goes through . 

I f  a creditor use s  garni s hment more than once then there 

may be reduction in the benefit to either par ty . A debtor wil l  

have a lready lost one paycheck and the employer wi ll be looking 

on the employee with increas ing di s favour . The pack of  cards 

which are the debtor ' s  debts may be collapsing and he may have 
contracted_ further problems in attempting to hurriedly pay off 

this _ initial debt . He may therefore leave work or be laid off 

and c ertainly may not be wil ling to negotiate with �he creditor . 

In addition , garni shments may not come a l�ne . Two 
or more may arrive at the same time . Garni shee·ing onc e  for each 

individual creditor may mean a pile of garni shees  for the individual 

debtor and all the prob lems which occur with mul tiple garni shees .  

8 .  Employers ' interviews confirm the fact that the 

exemptions from wage garni shment are inadequate for a debtor to 

s urvive on . 
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9 .  S . 4 0  of The Alberta Labour Act i s  deficient i n  giving 
protec tion to a s ignificant number of garnisheed employees . 

1 0 . Employers ,  in many case s , do not follow the Rul e s  of 

Court on garni shment , in p�rticular Rules 4 7 5 ( 2 }  and 47 8 .  Thi s  

i s  not intentiona l neglect . They are , however , unaware i n  many 

cas e s  of the complexities of correctly proce s s ing a garni shment 

order . Thes e mistake s  in the va s t  maj ority of c a s e s  benefit the 

creditor , not the debtor . The debtor is  highly unl ikely to bring 

an action under Rule � 4 8 1  to dispute a mi stake made by an employer . 

RECOMMENDAT IONS 

1 .  The only c ertai� method of protecting a garni�heed 

employee is to abolish wage garnishment as presently cons tituted . 

2 .  I f  wage g9rni shment i s  to be mainta ined , a number of 

r eforms would appear to be desirable . 

Firstly , a nQ�ber of changes ought to be made to s . 4 0 of 

The Alberta Labour Act .. •rhi s  is sue was discus s ed in our Working 

Paper on Exemptions from Execution and Wage Garnis hment . The 

following measures were sugges ted in that paper . 

( i }  Employee s  are pre s ently protec ted only if  the 
sole reason for dismi s s al i s , that garnishment proc eeding s have b een 

taken against him .  Thi s  should b e  replaced by the words " principal 

cause " or " subs tantial 11 c aus e .  

( ii }  The Board of Industrial Relations ought to be 

empowered to reins tate an employee who is  dismi s sed or demoted 

because of wage garni shment . 

( ii i }  The burden of proof that s . 4 0 has not been 

contravened ought to be on the employer once a �ros ecution ha s 

been brought under that s ection . 
� 

( iv )  An employee should have a spe c i fic right to 
obtain damages suffered as  a consequence of the dismi s sa l  s imilar 
to · art� 6 5 0  of  the Quebec Code of  Civi l Procedure . 

· In addition , greates t  effort must be made to make employer s ,  

particularly small concerns , aware of 8 . 4 0 . Mor e knowledge of the Act 
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may have some effect on a n  employer ' s  dec is ion whether to f ir e  an 

employee . Thi s  i s  di scuss ed in ( 4 )  below . 

3 .  Rule 4 7 7  concerning payment of compensation to the 

garnishee i s  inadequate . It  ought to be revis ed .  

4 .  The procedure for proc e s s ing wage garnishment s ought to 

be much s impler for an employer . I t  i s  not surpri s ing that 

employers do not c orrectly carry out the garnishment proc edure . 

Most garni she e  summons forms are arcane and ineffably obscur e  
t o  anyone who i s  not a lawyer , and outdated garnishee summons e s  

appear t o  b e  in r egular use . 

There ought to be a s imple typed form with ins tructions 

to the employer to fill  in the blanks where appropr 1ate . 
Employer s ought to be provided with a manual for calculating 

exemptions , s imilar to thos e ·  u sed for income taxation . A s imilar 

s implification of �rocedure wa s recommended by the Cal ifornia 

Law Revis ion Commis s ion in their report on wag2 garni shment . 

There sho�l c �lso be a notice in bold type on each 

garni:shee sununons that it is prohibited to dismis s  an  employee 

where the princ ipal caus e for f iring is because  hi s wage s have 

been garnishe·�d . 

5 .  &ome form of continuing order should be provided . 

Data s how tha t  if an employer only rec e ived one wage garni shment 

order , then he is much l e s s  l iable to take di scipl inary action 

against an employee , and the adminis trative inconvenience and costs  

of the employer would be  greatly reduced . 

6 .  Legi s lation should regulate or prohibit corrmunication 

between a credi tor and the debtor ' s  employer to .protec t the 

jebtor ' s  privacy prevent embarra s sment # and humil iation and protect 
his j ob .  We make a number o f  recommendations concerning this 

is s4e in the s ection on Debt Col lection and Hara s sment . 
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7 .  A number of  the provisions of  the Alberta Rule s of 

Court dea ling with wage garnishment are ba s ed on the theory that 

wage s are s imply a particular type of debt and that therefore 

s imilar rule s ought to apply . Rule 4 7 5 ( 1 )  ( 2 )  i s  an example . If  

the wage packet i s  to  b e  attacked then the s peci f ic func tiona l , 
i s sues related to wage s  ought to be cons idered rather than 

analys ing them as s imply a form of debt . 

/ 
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Conc lusions 

The fol lowing is  a summary of  the general conclusions of 

the s tudy . 

I .  The Soc ial Reality of Debt Col lection a nd Garni shment 

Our s tudy sugges ts· that the maj ority of debto�s are ne ither 

deadbeats , nor profe s s iona l , nor inadequate . Debtors are not a 

special category of ind ividual s . The maj ority 
o f  deb tors have suffered an unfortunate change of circums tance 

s ince incurring the debt and have been unable to �ffectively solve 

their prob lems . 

Al though a smal l  ·minority of debtors may be typified a s  

amoral defaulter s they are not deadbeats .  In addition ther e are 

a sma l l  group of  debtor s for whom debt is part of larger s tructura l 
" . 

prob lems . ( See : �oward s a Typo logy of the Garni sheed Debtor ) . Thi s  
/ 

latter group ' s  �ebt problems are related to s tructural prob lems 

such a s  poor hous ing , poor educ a tion , h igh cos t  o� �redit , and 

unstable income- patterns . 

One o f  our mos t  s ignifi·cant c0nc l·u.s ion s concerns the extent 

to which the self-help process  of col lecti on preceding legal action 

may be creating r eca lc itrant debtors and foreclo s ing the opportunity 

for debtor s to effective ly 
'
corrununicate ei the!r their probl ems or 

grievances � Thus many debtors are wil l ing to repay the debt but 

cannot meet the creditor ' s  repayment scheme or are too optimis tic 

as to th� amount that they wil l  be ab le to repay . 

A mftj or cha l lenge for reform i s  therefore the facilitation o� 
more effective two-way communic ation between a debtor and creditor 
b efore l egal action is taken so that thos e  with l egitimate debts 
may make a realis tic repayment of  a l l . their debts . 

The " autonomous dynamic " of  the debt col lection proc e s s  
crea te s  the danger of compounding the debtor ' s  problems , s ince 

<. 
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being sued on one debt wi ll often l ead to default on other debt s . 

A s ignificant number of debtors think that they have some form of 

l egal or moral defence to the action but are unable to effectively 

a s sert it . The s tructure of  debt col lection contributes to 

difficulties for the minority of di s sati s fied consumer s to 

effective ly reg i s ter the ir compla ints . The s e  problems are 

exacerbated a s  the collection proces s b ecome s more ins i s tent 

or collection agencies  are involved . We do not imply that 

creditor s are unsympathetic but rather that the s e  probl ems re sult 

from the bureaucratic dynamism of a proc e s s  which is  geared to 

maximi z e  profit . 

I I . The Effectivenes s  of  the Legal Proce s s  and Wage Garni shment 

We cons ider under �his heading the fo llowing arguments 

concerning wage garnishment : 

1 .  Garnishment i s  the� only practical means of  executing · 

on a j udgment wher� · there is  a smal l  loan or debt . 

2 .  Garnishment i s  a cheap , effective remedy . 

3 .  Garni shment i s  used by higher r i s k  creditors who count 

on us ing their remedies .  

4 .  Garnishment i s  the only effective remedy in a society 

where future income rather than a s s ets is  used for s ecur ity f'1r ;.::, 

loan . 

5 .  The individual aggre s s ive creditor u s e s  the remedy a t  

the expense of  other creditors caus ing the debtor to collapse on 

his  obligations and 
6 .  Garnishment prevents an order ly payment of debts to a l l  

creditors - by favoring the creditor who i s  fir st with hi s garni shment 

order . 

We have come to the fol lowing conclusions on the s e  is sues . 

( Se e  File  Survey : Creditor s ' · survey , pp . ) .  

· l e  Any conclus ions on the effectivenes s  of garnishment 

mus t  be s et in the context of the fact that for a l l  creditors the 
. , 

legal proce s s  i s  regarded a s  co stly and cumbersome . Creditor s 

• '  



are continua lly s earching for cheap remedie s  or ways in which 
they can convert the legal proces s into a bureaucratic proc e s s  
( Se e  Creditor s , pp . ) .  

26 9 

2 .  Over 9 5 %  of debts are col lected through the informal 
proce s s  o f  debt col lection . The forma l legal proce s s  repres ent s 
only a small a spect of col lection . ( See below No . 5 ) . 

3 .  Garni shment i s  used more heavi ly by ei ther �.:.ig:1er r i sk 

creditors and/or thos e  who lack alternative remedie s ·  agains t the ir 

debtors . Thus it  i s  regarded a s  most  e s sential to the col lection 

activities of finance companie s ,  reta i l  creditor s , uti litie s ,  and 

ol.l  companies . 
The se creditors have the abi lity to s tructure the 

transaction in advance so tha t  they wi l l  have the information 

nece s s ary to e f fective ly carry out garni shme nt , sh oul� that need 

ari s e . It would perhaps be an exaggeration to s ay tha t  they " count 

on" their remedi es ; rather they plan for the contingency of de fault 

by the debtor . 
/ 

Thes e  c:r:_editors , given the relative ly higher ri sk debtors 

wi th whom the�l deal , rons t look primari ly to the income of  their 

debtor or his/her eo- s ignor in the event of  de fault , rather than to 

any personal property of  the debtor . 

Sei 7�� e  o f  persona l property i s  for al l creditor s pr imari ly 

re s tricted to seizure of large individua l items , for example , cars 

or truck s . 
4 .  The maj ority of al l  creditors who use  garn ishment are 

" repeat players " that i s  " units which have had and anticipate 

repeated lit igation , which have low s takes in the outcome o f  any 
one case , and which have the resource s  to purs ue their long run 

i ntere sts . 

A primary purpo se of garni shment for the se creditors i s  

to coerce the debtor into a settlement and to reas sert control over 

the debtor . Another important purpos e  i s  to di scipline the 

debtors concerned and e s tablish the 'creditor ' s  credibi lity a s  a 

col lector , and a s  a bargaining agent . 

The cos ts for garni shment debt c lair.1s  under $ 1 0 0 0 - " are 
signifi cantly le s s  both in abso lute terms and as  a percentage of 
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the amount c laimed than tho se over $ 1 0 0 0 . I t  i s  there fore pos s ib l e  

t o  keep c o s ts lov.T uuti l garnishment . I f  the fi r s t  or se cond 

garni shment forces a se t·t lement then the cost wi l l  be relative ly 

l ow , through the sub s idi sati on o f  garni shme nt by the employer of 

the deb tor . I t  i s  there fore a relative ly che ap remedy for sma l l  c la ims . 

5 .  ·For repeat player cre ditors g arn i s hment is  p.n integral 

part of a bure aucratic proc e s s  of s e l f-he lp co l lection . I t  i s  

important to unde r s tand thi s  fact bec ause the legal proce s s  and 

garni s hment are adapted as far a s  po s s ible by tho s e  creditor s to 

a bure aucratic mode l . 

Wnerever po s s ible , creditors wi l l  attempt to change the 

due proce s s  and adj udic a tion model of legal proce s s  i nto a 

bureaucratic role . There i s  a tens ion there fore caused by a 

con f l i c t  between the thecr:t o f  a legal action and the underlying 

theory of bur eaucratic co l l ection . The cred itor ' s  intere s t  in 

reform is to speed up and ma�e the proc e s s  mor e  e f f i c i ent so that -
­

the whole proces s �pproximate s bureaucratic rationa lity . I s  thi s  
/ 

in the public i nter e s t ?  

6 .  Ir:.tcrvlc\vs with debtors i nC :i_ ·� -:-: ted th:--. �  garL:�...:; 1 �r.1ent d.i 1 

cause s igni f i cant number s o f  debtors e i ther to de fault on other 

obl igations , for example , a hous e  rental payment , or to further 

overe xtend thems e lve s .  Creditor s '  i nterview s  and the fi le su;_ ve� 

indic ate that a primary purpo se o f  garn i shme nt i s  to obtain a 

settlement and that it a s  a . power ful lever on the debto r . The 

credi tor or hi s lawyer i s , quite natural ly , concerned with getting 

the be s t  settlement of his parti cular debt . As one l awyer s tated 

" I  would attempt to maka the be s t  s e ttlement for my c lient . " S uch 

a s e ttlement would not have to take account of exemption s in the 

Rulas o f  Court . The ma j or i ty o f  debto r s  have more than one debt 

and are not in a good po s i t ion to negotiate a real is tic s e ttlement 

under threat of another garn i s hment . 

The s e  factor s s ugge s t  tha t ,  whi le i t  i s  emotive to talk 
about " aggre s s ive " creditor s , the exi s ti ng sy s tem of debt colle c tion 

do� s  not secure an orde rly payment o f  deb ts to all creditor s of 
a - debtor , and ha s s igni f i cant potenti al for con founding the debtor ' s  
pr'oblems . 
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7 .  Those creditors who have occas ional re sort to the courts , 

for example , individual s , are mos t. liab le to be dis appointed by 

the cos tline s s  and cumbers ome nature o f  garni shment and the legal 

proce s s . 

To the extent that they have nei ther a we l l  organised col lection 

system or are unable to e ffective ly turn themse lve s , into repeat 

players , for example , by the use of co l le c tion agents , the individual 

credi tor wi l l  find the proc e s s  extreme ly ine f fe ctive , e special ly 

against an unwilling debtor . 

I I I . The Impact :of Garni shment on the Debtor 

1 .· The Cons equences of Gar ni shment for the Debtor ' s  Employment 

( 1 )  Wage garni shment doe s  lead to a s ignif icant number of 

employees being fi�ed , notwiths tanding s . 4 0 of The Alberta Labour 
/ 

Act .  I f  a deb�or do es no t  have a j ob ,  even for a short period 

of time , he wi ll have even more difficulty in rP:f':!.:t .. ing Li s debt 

and the garnishlnent will have a " r ipple " effect on his other debt s . 

( 2 )  Wage garnishmant has the gr�a te s t  impact on employees 

of smal l er f irms where an employer ntay not have knowledg e  of s . 4 0 

of  The Alberta Labour Act and where the workforce may not be 

unionis ed .  
· 

(3 ) I t  leads to s ignificant embarra s sment and humil iation 

for an e�ployee in rela tion to his  employer and fel low workers .  

Wag_c garnishmcnt u.nd collection proce s s  prccr2ding i t  mu.y lead to 

an inva s ion of the debtor ' s  privacy at work . 

( 4 ) Wage garnishrnent may induce a number of employees to 
l eave work , rather than have thi s  large s l ice o f  pay deduc ted . 
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( 5 )  I t  contribute s  to the continuing ins tability of 
employment of many of tho s e  individual s  who are garnisheed and 

therefore has a s ignificant ef fect on the right to work , 

particularly affecting that s egment of the population who rely 

exclus ively on wage s .  

( 6 )  The us e of wage garni shme nt once is  an effective collection 
tool for a creditor in forcing a debtor into a s ettlement . An 

employer wil l  put pr e s s ure on an employee to settle , and the 

debtor wil l have the spec tre of a large s l ice of his wage being 

carried off . There wil l be eiDnarra s sment a t  work , the danger 

of fur ther garnishees and the folklore and fact that people get 

f ired because of garnishees lurking in the background � Al l of  

the s e  factors are  a powerful pres sure on  the debtor to  s ettle 

before the fir s t  garni shee goe s  through .  
. , 

If a creditqr us e s  garni shment more than once then there 
/ 

may be reductio? in the benefit to e ither party . A debtor wil l  

!12.".79 a lready los t: one paycheck an_d the employer wil l  b e  looking 

on the employee - wi th increa s ing dis favour . The pack of cards 

which are the debtor ' s  debts may be col lap s ing and he may have 

contracted further problPms in attempting to hurriedly pay of� 

this initia l debt . He may therefore leave work or be laid off  

and certa inly may not be wi ll ing to negotiate with the creditor . 

( 7 )  The workplace ha s become eo-opted into a number of 

s tage s  of the creditor ' s  collection proces s in the per iod leading 

up to garni shment . 
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2 .  Wage Garnishment and Bankruptcy 

There is no evidence of a s i gni ficant re lation ship between 

g arnishment and bankruptcy . Thi s  confirms data from previous 

s tudie s ( Cap lovitz : p .  2 7 5 , 1 9 7 3 ; Jacob , pp . 1 9 6 7 ; 
Puckett , 1 9 7 8 , p .  ) • 

3 .  Mari tal Dis cord and Wage Garni shment 

There are two re lationships . 
( 1 ) Mari ta l Di scord as a Factor Leadi ng to Wage Garnishn1ent 

If spouses  have separated then there may he que stions as 

to who is liable for which debts . One spous e  may not fee l moral ly 

r espons ible for the other ex- spouse ' s  debts e spe c ia lly if  goods 

were purcha sed against his/her wi she s . This  may le ad to initiaL 

res i s tance to pay��nt or payment mi sunderstandings  whi ch 

s ubsequently lead to the debtor fai ling to make payment . 

Thi s  iG  thus an example of  one soc ial prob lem providing the 

context for the creation o f  another socia l prob lem . 

( 2 )  The I.'\�a c t  of  Garnishment o n  Mari ta l  S-t;:a�.i li ty 

It  i s  dif ficul t  to draw any c lear conc lus ions on thi s  i s s ue . 

Certainly i f  there is  a r�l a tionship it i s  probably between 

cumulative debt prob lems and marital instabi lity . From our limited 

observations we are confident in s tating thdt cumulative debt 

problems may certa inly lead to a strain on a marriage . 

I t  may be hypothe s i z ed that thi s  wi l l  become even more 

s igni ficant , the more tha t marriage is viewed a s  an e conomi c 

partnership e 

( S ee : Cap lovitz : p .  2 8 4  
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4 .  Deterioration i n  Heal th Rela ted . to Wage Garnishment 

Our interviews with debtors sugg e s t  that in a number of 

ca s e s  there wa s a c lear relationship between debt problem s , the 

l ega l proces s  and deteriora tion in mental and phy s ical hea lth . 

s . Wage Earners Reg:uire 8 5 %  to 9 0 %  of Their Income S imply to Meet 
Current Expenditure s  

The problem with wage garnishme nt i s  that b y  the time i t  i s  
used agains t a debtor , h e  wi l l  already i n  many c a s e s  b e  in financial 
dif�iculties . 

Our information fror:n _debtors and employers indicate s  the 

i nadequate leve l of the pre s ent exemptions from wage garni shment 
/ 

in the Rule s  o �  Court . The interviews wi th debtors also sugges ted 

that exemptions ought to be formulated in the li g:r� o f  al l the 

needs and circumstance s o f  a debtor . The credito::- ' s  interviews 

by implica tion sugges t  that the exemp ti ons  are inadequate because 

breditor ' s  repeatedly s tated tha t  the i mportance o f  wage 

garnishment was tha t  it hurt the debtor , and thereby forced him 

into a settlement .  

6 . Wage Garni shment i s  r-1ore Damaging Agains t  the Poorer Debtor 

A number o f  comments are appropria te here . Fir stly , the debtor ' s  
interviews s ugge s t  that the s e condary consequences  o f  debt de fault 

were greater for those with lower than average income with uns table 

blue collar occupations and lower than average educational level s .  

Many of these chronical ly unfortunate repeat players (� : typology 

of the garni sheed debtor)  are unable or unlike ly to ne gotiate 

� f fective ly with a creditor and were more like ly to take a fatali s tic  

attitude towards their debt problems . 
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S e condary consequence s that might occur to thi s  group would 

include de fault on rent and other . obligation s and los s of j ob .  

They were a l s o  the mo s t  likely group to be haras sed by their 

creditors . Thi s  group has no as sets or accumulated wealth to ti de 

over any unfortunate change in circumstance s .  I t  i� not an 

e xaggeration to s ay that debt for thi s group si�ply compounds the 

de spair of l iving at the lower uns table end of society . The s e  

individual s  may not b e  poor as  de fined by income leve l s , but they 

are poor in re spect of opportunities , service s a�d abil i ty to 

change the uns table patterns of  their live s . 

I I I . Garnishment and C!edit Granting 

1 .  Busine s smen Extend Credit in Re liance on the Legal Sys tem 
Permi ttii?:_:;t _ the _ _  Enfor c�me�t of Honey Judsme nt s 

Thi s  s tat�ent as initially formulated certain ly appears 

to us to be too wice - we are not convinced that the vas t  

maj ority of  credi t trading depends on legal remedie s o r  even the 

threat o f  legal remedies . The overwhe lming maj ori ty of creditors ,  

.for examp le , claimed tha t wage garni shment and other creditor 
remedies are not of importance in a dec i sion to grant credit � we 

are a l so convinced that the vast  maj ority of individual s  pay 
debts for many social reasons unre lated to i s s ue s  o f  legal 

enforceabil ity and those who do not pay do so  mainly because of 

an . unfortunate change of  circums tances .  

I t  must  also be remembered tha t credi t grantor s know tha t 
an e fficient exploitation of  the credi t marke t must lead to some 

bad debt and that as one creditor stated : " 2 % are going to crack 

anyway . "  

I t  doe s not appear that legal enforceabi lity i s  the only 

tactor in begetting bad risks and this  there fore throws doubt on 

Llewe llyn ' s  comment that : " Remove the legal s anction and men will 
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give credit with more care . "  Other factors s uch a s  competitive 

and organi zational pre s s ure s appear to play a role . 

I t  mus t  also be remembered that creditor s have non legal 

remedies , for example , b lacklis ting and the denial of credit in 

addition to legal enforceabi lity .  The creditors '  interviews 
s ugge sted tha t  legal enforceabi lity was importan� primari ly to 

the granting of credit by high risk creditor s ,  for e xamp le , finance . 
companie s  and a l so to re tai l creditors who lack alternative remedie s· .  
In the light o f  the se general comments we offer �ur conc lusions on . 

more speci fic i s sue s  relating to credit granting and re strictions 

on creditors '  remedie s .  

1 .  Wi l l  Abolition o f  Wage Garnishment In crease Debtor De fault? 

Our interviews with debtors sugge sted that the maj ority of 

debtor s s uffered /a · ·  change o f  circums tance s and were wi lling to 

repay their debts and that the legal remedie s were of l i ttle us e 

agains t  e i the.c t:hem or the " amoral defaulters . "  

Creditors di d not view the legal remedie s as a deterrent 

a lthough ·'::.hey w e re concerned a s  to wha t would happen i f  __ _ i t " got 

around" that there was " no price to pay "  for clebt de fault .  However ,  

we are not at all  convince.d , a s  we have noted above , that the vas t  

maj ority o f  peop le pay debts because of the fear tha t there i s  a 

price to pay and that those who do ge t into di fficultie s do so 

because of , in genera l ,. circums tance s  outs�ide their control . For 

those individual s  who are " amoral " de faulters or have no intention 

to- repay their debts , the .pre sent legal remedie s are , in any event , 

ine ffective and aboli tion of  garni shment would have no e ffec t  on 

t.hem anyway . 

2 .  Would Abolition o f  Wage Garnishment Increase Unco l lectab�� 

De faulted Debts ? 

Our impre s s ion o f  the collection proce s s  preceding garni shment 

i s  that a lthough it is bureaucratic , it i s  less  than e fficient in 
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distinguishing thos e  un�i lling from thos e  unable to pay . 

We have argued e ar lier that a s  the proc e s s  of debt col lection 
become s more ins i s tent it may be creating recalcitrant debtors out 

of those willing to repay their debts . Certainly , if the maj ority 

o f  debtors are in problems becaus e of  a change of c�rcums tance s , 

then a coercive system o f  debt collection may nC?t be e fficient and 

may indeed s imply alienate a s igni ficant number of debtors . Leff 

graphica l ly state s  the problem : " Even l etti ng a turnip know that 

a pot of  boi ling water is  inexorably i n  i ts futu�e wi ll not ge t 

any blood out of  i t , and actua l ly boi ling it wi l l  merely turn a 

viable p lant into a .  short and mean mea l . "  

3 . Wi l l  Abolition o f  Wage Garni shme nt Mean More Cos tl,X 

Col lection Procedure s ?  

This  arg�ent i s  di fficult t o  answer conc lus ive ly becau s e  

o f  a number o r  fac tors . Fir s tly , the answer depen� s on what , i f  

any , remedy would b e  subs tituted for wage garni shment .  As suminq 

that there was no sub stitution then it i s  not clear from the 

creditors • interviews what the impact would be o Much wou ld depend 

on the extent to which creditor s are pre sently operating e f �iu i0n t 

collection procedure s and the level of  competi tion in the 
particular credit market • .  

4 .  Would Aboli tion of Wage Garni shment Force Margina l 

Credit Risks Out o f  the Marke t? 

Thi s  is an important i s sue because it focuses  on thos e  

i ndividuals  whom we think might b e  a ffected by an 

aboli tion of creditors ' remedies . Creditors �  interviews s ugge st  

that thi s  argument a s s ume s  importan9e for a minori ty of  finance · 

companie s  and retai lers . Thus when we say that abolition o f  
qreditors ' remedie s  would have an e f fect o n  credit granti ng it 

ought to be made c lear that we are talking about a smal l group of 



cY edit granters and a smal l  group of  debtor s . 

Once again our impres s ion was tha t  there is no nece s sary 

connection between abolition of wage garni shment and a reduction 

in service to margina l  risks . Thi s  i s  becaus e : 
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1 .  Finance comp anie s appear to act under conditions of  

imper fect competi tion . For example , intere st rate s do not appear 
to depend on the individual consumer r i sk . Aboli tion might 

s imp ly require them to be more e f fi cient in the ir �o lle c tion 

procedures . Efficient collection procedure s are not nece s s ari ly 

harsher . 

2 .  There are important organiz ational pre s s ure s ·  in finance 

companies  to continue to grant credit to exi sting marginal ri sks . 

3 .  For retai�er$ , the s a le s  and co l lection departments may 
/ 

be quite di stingt : It  i s  dubious whether an e ffec t  on one would 

11ece s s arily a ffect the other . Sale s per s ons  � re � l bu unde r 

organi zational �re s s ure to maximi ze sales and are unlike ly to be 

he ld re spons ible for bad debts . 

4 .  Although c reditors know what the characteri s tic s of 

marginal r isks are , they are usua l ly unable to predict with any 

gre at accuracy whether a particular individual wi l l  or wi l l  not 

de fault . Although there is not per fect compe tition the pre s sure s  

o f  compe tition may lead to credit grantor s reducing the amount 
of creditQr granted . 

Of course , we do not know how the se creditor s would 

de finite ly react but certainly we don ' t think t�a t  there is a 

c le ar argument for making the s tatement that there is any 

neces sary connection between abo lition of wage garnishment , for 

example , and a reduction in service to marginal r i sks . Wage 

garnishment is afte r  a l l  not used to recover the debt but rather 
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to force the debtor into a s e ttlement . An impor tant i s s ue , there fore , 

i s  whethe= credi tors might s imp ly .use some other type of threa t  to 

force debtors into settlement . Ye t we note that there is already 

a signi ficant leve l o f  hara s s11.1o11t o f  dobtox:s .  

/ 
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