
A rlene Kwasn iak 

July 17, 1 979 

T HE ROL E OF A JUDG E IN M A TR IMONIAL SUPPORT UPON DIVOR CE: 

A PROF IL E  OF MR. JUS TICE MILLER 

I. In troduc tion 

Du ring t he summe r  of 1979 I was employed by the Ins ti tu te 

of Law Refo rm and Resea rc h of Albe rta as a resea rch ass is ta nt. I 

worked unde r M r. Vijay B ha rdwa j on a p ro jec t in family l aw involving 

a judge's role in the law of ma trimonial su ppo r t . Ou r p ro jec t was 

pa rt of a b roade r inves tiga tion in to th e p roblems involved in 

ma trimo nia l suppo rt law . T he posi tion of the Ins ti tute is th a t  

t he subs tan tive law as be tween husband and w ife does no t adequ a tely 

solve f inanc ial p roblems of d ivorced perso ns. 

· T he presen t ma trimon ial suppo r t  law requi res the spouse 

w ho ma in ta ined the-f am ily (inva riably the husband) to con tinue to 

suppo rt the o the r  spouse and the child ren of the ma rriage af te r 

divo rce. A judge ' s  role is to make a suppo rt orde r in p rope r cases 

to legally b ind the suppo r' ting spouse to make payments . In a great 

numbe r of cases the amoun t awa rded is too h ig h  and the suppo rting 

spouse simply cannot comply w ith the o rde r. T his lead s to defa ul t 

in payment, g rea t d iff icul ty in colle cting main tenance , fu rther 

aliena tion f rom one's fo rme r spouse and c hild ren and wi th an atti tu de 

of embi tte rmen t towards the legal system . 1 

Ou r p roje c t  involved dete rm ining w hy and how a judge makes 

an o rde r . A judge pres id ing ove r a d ivo rce plays a v ital role in 

affe cting not only t he e conom ic and so cial fu tu re of the pa rties 

involved, bu t also in p roviding preceden ts and legal jus tifi cat ion 

fo r fu tu re awa rds. We dec ided to s tudy seve ral d ivo rces pres ided 

ove r by Mr. Jus tice M ille r of the Cou r t  of Queen's Benc h in Albe r ta 

to de te rmine on w ha t  info rma tion and for w hat reasons one judge 

makes matr imonial suppo rt o rders. 

We c hose M r. Jus tice Mille r because he presides ove r many 

un con tes-ted and con tested d ivo rces, and be cause he espouses a 

philosophy to jus tify h is o rde rs in his repo rted dec is ions . Any 

c riticism of Mr. Jus tice Mille r should no t be taken as d irec ted 

towa rds him pe rsonally, but ra the r as c ri tical commenta ry rega rding 
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the role a judge is for ced to pl ay in an uns atisf a c tory si tu at ion . 

Mr. Just i ce Miller ' s  de c isions a re not pa rti cul arly unl ike those o f. 

o ther ju dges w ho p reside over divorces i n  the judi ci al dist ri c t  of 
2 Edmonton . 

I I. Prelimin a ry :  The B asis of M ainten a n ce 

U ntil re cen tly a judge's role in aw a rding maint enan ce mo re 

cle arly involved tw o st ages tha n it do es at present . Fi rst, he had 

to de te rm ine w het he r  in t he cir cumst ances t he wife w as e ntitl ed to 

m ainten an ce at all. In t his s t ag e, he would as ce rt ai n  wheth er the 

leg al prin ciples giving rise to a rig ht to m aint enan ce applied to 

t he f a cts of t he c ase. Se con d, given that .t he wife w as e ntitled, he 

had to determine qu an tum. 

Also, until re cen tly bot h st ages w ere rel at ed to g rou nds 

for divor ce. This w as espe ci ally prevel a nt w hen m at rimo ni al f ault 

fo rmed t he basis of entitlemen t .  O n  one ha nd, if t he p etit i one r -

wife could p rove the g rQunds for divor ce, i�e .  t hat h er husb a nd w as 

t he er r an t  party, t hen the husb a nd would be pe nalized by having to 

m ai ntain t he injured p ar ti es (t he wife and child re n) for having 

dis rupted the family unit. ·On t he ot he r  ha nd, if the p etiti on er ­

husb and could p rove t ha t  the wife w as t he errant pa rty, s he would 

be pen alized by being disenti tled to m ai nte na nce . T hus, in de te r� 

mini ng t he fi rst st age � . t he rig ht to m ai nt en a nce at all - a judge 

would apply t he s ame leg al p rin ciples involved in est ablis hing 

w he ther or no t t here we re suffi cient grou nds fo r divo r ce. 

Eventu ally, grounds we re also r el ated to t he se cond 

st age - as cert aining qu antum . As divor ce be came mo re common a nd 

a c c ept abl e, and as socieiy c ame to re alize t hat f ault w as no t 

alw ays one -sided, t he e xisten ce of a wife's· f ault would not 

ne cess a ril y le ad to d �sen ti tlemen t. Inste ad, a judge would redu ce 

the aw ard he would have m ade to t he wife a cco rding to her degree of 

f ault. In t his kind of s itu at ion g rou nds fo r divor ce figu red i nto 

bot h st ages - t he firs t st a ge in t ha t  a judge would de te rmi ne 

w he ther the wife ' s  matrimoni al f aul t should l ead to disentitleme nt, 

and t he se co�d st age in t h a t her degree of f ault would le ad to a 

redu c tio n of a n  aw ard of m ainten a nce . 
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Today , matr imonial fau l t  plays a minor ro le, i f  any, i n  

a j udge's a s c erta in ing entitlement and quantume In Spencer v. 

Ped er son3 Mr . Ju stice Mi l l er hims e l f  s a id : 

It s eems to me that society today is moving 
away f r om s ome o f  the p a s t  tradi tion s tha t cre ated 
s i tuations akin to the c a s e  a t  bar on a black and 
white scale a nd i s  bec oming more tolerant o f  
people's s hortc omings, a t  lea s t  when it comes t o  
monetary c o nsiderations . • • •  Rec en t  decis ions o f  
our courts have taken a much mor e  lenient a ttitude 
toward s an e rrant party . 

There are many o ther Canadian c a s e s  which are autho r i ty 

for the propo s i t ion that permanent maintenance may be awarded to 

the gui l ty party.
4 

In some in s tanc e s , j udges do not hes i tate to 

award the total amount reque s ted by a wife even when she i s  the 

par ty.re�ponsible for breaking up the marr iagee In her r e s earch a t  

the court hous e  the wr i ter has found that thi s typ ically occurs when 

there are minutes of s ettlement or a s eparation agreement. A s  wi l l  be 

di scus sed later , the s e  are typical ly incorporated into the decr e e  ni s i  

wi thout revi ew . Thi s is the c a s e  whether the husband or the wife 

is the p eti t ioner . 

The fact that ent itlement to ma intenance i s  no longer 

typ i c a l l y  ba s ed on fau l t  subs tant i a l ly narrows the role o f  a j ud ge 

to that of determining quantum . Judges s e em to assume that the 

fac t  that the parties have l ived together and have f inan c i a lly and 

otherwi s e  contributed to the hous ehold , prima fac i e  en titl e s  the 

suppor ted spou s e  to maintenance a f t er d ivorce . Whe ther or not an 

award is to be made wi l l  depend on whether , on the facts of the 

ca s e , there is f inanc i a l  need pre s en t, inter alia, which wou ld 

warran t  an award . Ascertaining thi s  invo lve s employing the s ame 

pr inc ipl e s  which are employed when determin ing quantum . Thu s , i f  

f au l t  i s  not t o  b� a factor , the f ir st stage and the s econd stage 

con j oin inso far a s  a j udge's rol e  is concerned regard ing whether o r  

not an order i s  to b e  made and the amount t o  be awarded . 

If fault i s  no t cons id ered in determin ing quantum, a 

j udge has a greater opportunity to be obj ec tive. Thi$ i s  becaus e  

inc lu s ion o f  the degree o f  fau l t  requires the pres ence o f  subjec t ive 
� 

e lemen t s  not present if fau l t  i s  no t inc luded . The sub j e ct ive 

elemen t s  are : f ir s t , determining degree of fault, and second , 
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tran slating the degr ee into a money f igure . For example , a j udge 

would quanti fy cer tain acts o f  crue lty on the part of th� wif e, -and 

then put a do llar f igure on them and f inal ly, subtract thi s amount 

from the order he wou ld have made otherwi se.. When a j udge employed 

d egre e  of fault when de termining quantum, it wa s d i f f i cul t  to a s s e s s  

how equitabl e  the order wa s ( unl e s s, o f  cour se1 i t  wa s obviously 

too high )  . The pre s ence o f  the sub j ec t ive elemen t s  in d etermin ing 

quantum made it d i f f i cult to s er iously c r itic ize the f inal order . 

Given that d etermination o f  quantum pr e s ently l ac k s  the 

subj ect-ive elements, one might a s sume that the proc edur e is an 

obj ec tive one. A j udge, one would think1 employs ob jective c riter i a  

and guidel ine s, and appl i e s  them t o  the fac ts o f  the c ase when 

c omput ing quantum . Two o f  the main que s t ion s sought to b e  answer ed 

in thi s  �eport are wha t  are the s e  c r i teria and guidelines and are 

they consis tently and c are ful ly appl ied? A par tial answer to the 

f i r s t  ques tion is supplied by s ec tion ll(a) of the Divo�ce Ac t of 

Canada. I t  require s that a j udge fo llow certain guideline s, 
- 5 namely : 

( 1 ) Upon granting a decree ni s i  o f  divorce , the court may , 

if it thinks it f it and j us t  to do so having regard for the conduct 

o f  the parti e s  and the condition s , means and other c i rcumstanc es o f  

each o f  them, make one o r  mor e o f  the fo l l owing orders, namely: 

{a ) a n  order requiring the hu sband to s ecure or to 

pay such lump sum o r  periodic s ums as the court thinks reasonable 

f or the ma intenance o f  

( i )  the wi fe 

(ii)  the children o f  the marriage, or 

( i i i )  the wi fe and the chi ldr en of the marriage; 

( b )  an ord�r requiring the wife to s e cure o r  to p ay 

s uch lump sum or per iodic sums a s  the court thi nk s  are reasonable 

for the mai ntenance o f  

( i )  the husband 

(ii )  the chi ldren o f  the marriage , o r  

( i ii} the husband and the childr en o f  the 

mar r iage . .  � 
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Thu s , pur suant to the Divorce Ac t ,  a judge i s  to cons id er 

the conduc t  of the par ti e s , and the conditions, mean s and o ther 

circumstanc e s  of each of them . It is impor tant to note that the 

condition s , mean s and other c ircumstanc e s  of each spous e  ar e to b e  

cons idered . Thi s apparently r equire s a judge not only to con sid er 

the f inanc i a l  requirement s o f  the wife , but also to cons ider the 

f inancial requirements of the husband . Thus a husband's ability to 

pay mu st be con s id er ed in addi t ion to the wi fe's heed. The s e  two 

obvious ly need not overl ap . If a man can only a f ford to pay $20 0  

a month ma intenance to hi s wife , but the wife need s $400 , a judge must 

dec ide i n  t he s ituation what amount would be equitable g iven the 

financi a l  state of each of the par t i e s . Doe s  he make a sub stantia l 

order which c annot be met ?  Doe s  he make a lower order which wi l l  

make i t  �o s s ib l e  for the man t o  contr ibute but will l eave the wi f e  

i n  a financ ial bind ? I f  h e  doe s d o  the latter does h e  have a 

po s it ion on the likely effect , i . e .  that the wife i s  l ikely to end 

up s eeking a s s i stance from the government to supplement her income ? 

I f  he ha s such a pos i t ion , how doe s  he ju stify it? 

In what fol lows we will s e e  how one Alber ta Queen's Bench 

j udge c arr i e s  out his role in ma int enance laws . It is hoped that 

some in sight into the answer s to the above que stions ( inter a l ia ) , 

wi ll be g ained . On the bas i s  of informat ion gather ed through 

r e s earch , the wr i t er wi ll attempt 'tO compile a pro f ile of Mr . Jus t i c e  

Mi l l er in h i s  role pr e s id ing over d ivorces a s  regards awarding 

ma intenanc e . 

I I I . Mr . Justice Mi ller : A Pro f ile 

T evie Haro ld Miller wa s born in 1928 . H e  r ec e ived hi s 

law d egree from the Un iver s ity of Alberta in 195 0 . H e  wa s appointed 

from the bar to the D i s tr ic t  Cour t of Alberta January 7 ,  1975 . 

E ighteen months later he wa s made a judge o f  the Supreme Court Trial 

Divi s ion o f  Alberta ( now the Court o f  Queen's B ench ) . 

Mr . Justice Mi l l er regular ly pre s id e s  over d ivorc e s. In 

1978 , he heard 97 unGontested d ivorc e s  in 7 s itting s . Between the 

year s of 1977 and 1978 he heard 1 0  contested d ivorc e s . There wer e 

5 reported dec i s ions o f  Mr. Ju stice Miller in the y ear s o f  1977 and 

1978 r egarding matr imon ial caus e s . 
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In my r e s e arch , I s tudied 50 r andomly s e lected unconte s ted 

divorces of his for 1978, the 10 uncontes ted d ivor ce s  for 1977-1978, 

20 unconte sted divor ce s  which I attended , and the 5 r epor ted 

decisions in which he made a suppor t order . 

A. Uncontes ted Divorce 

( i) Who brings the action 

There were 25 requests for maintenance in the 5 0  

uncontes ted divorce s .  It is curious to no te that in 21 of the 25 

in which reque sts wer e  made (I do not include a reque s t  for a 

reservation o f  maintenance ) the petitioner was the wife . In 14 of 

the 25 in which there was no reque s t , the petitioner was the husband . 

The s e  figure s sugge s t  that whether or not an order i s  made strongly 

depends on who is the petitione r. The wri te r  submit s  that this is 

not a s ound ba s is on which to determine whe ther an award is 

forthcoming. If the correct basis is abil i ty to pay and need , then 

who brings the action s hould be irre levant. The problem is,  the 

period in which par ties contempla te divorce i s  one usua lly where 

emotions a re the ruling facto r . The pet itioner want s to get out o f  

an uns ati s factory situation and the respondent i s  likely to be 

noted in de fault. Attention is not paid to ability to pay and need 

although the se like ly ex i s t. The write r  bel ieve s  that who brings 

the action is a factor which is  an a rb i trary basis on which to 

determine whether there might be an o rder since the event of matr_imonia l 

suppor t  is one which answers to needs independent o f  who i s  the pe titioner. 

B .  The Files - Genera l 

( i) Acce s s . to information 

In my research , I only had the d ivorce file avai lable to 

me. As I wil l  dis cu s s  late r , the file i s  a f air index of what 

financial information is b efore the judge. Addi tiona l information 

is occasionally ( but not often) dis closed a t  court under o a th. 

Bu t, a s  s t�ted by the Ins titute in its interim r epor t: 6 

• • •  the j udge has no way o f  ver i f ying what 
he is told. Thus, va luable time of the court 
is used in trying to obtain f inanc ia l information 
which i s  not re liable and s t i l l  f orms the basis 
of a maintenance award. 

(ii) Source of f inancial in·formatinn 



In every case in whi ch there wa s no financ i al informati.on 

the wife wa s the petitione r . The s ou rce of the "lack of i nformation" 

was the wi fe's petition. Each peti tio n  for d ivorce I s tudied 

inc l uded a sec tion enti tled nFi na nc i a l  Inf ormation". Often a "N/A" 

would be in serted even though a n  award was r eques ted . Sometimes 

it would be s ta ted that the husband wa s employed bu t that his 

i ncome wa s unknown. It i s  u nfortunate that the lawyers who f i l l  

out the petitio n  d o  not cons ider i t  vita l that financi al i nformat ion 

be before the j udge.. They too mus t  be blamed for contributing to 

the lack of ba s i s  for a j udge to make an equi table order . 

( ii i )  Breakdown· of ·fi.l e s  

O f  the 25 ca s e s  i n  which an award wa s requested, a support 

orde r  was made in 24 . There wa s no exp licit fi nan ci al i nforma t ion 

regarding the husband's income and expense s in 13 of thes e.. The 

1 3  breakdown a s  fol lows: 

- In 5 cas e s  it was s ta ted that the hu sband wa s emp loyed, 

but no i ncome nor expenses wer e d i s c lo s ed. 

- In 3 cases, it was s tated tha t the hu sband had no 

income. There was no i nformation regarding expenses . 

- In 5 cas e s , no financ i a l  i nforma tion was d i s c losed, 

bu t there were minutes of s e ttlement or a separation agreementp 

c. Income unknown 

To indicate that a hus band i s  a painter, welder, p lumber ,  

l abourer or carpenter doe s  not provide actua l financ ial i nf�rmat ion . 

In thi s s i tuation a j udge must bas e h i s  as s e s sment of the husband's 

income on wha t  a man i n  h i s  trade ought to make. Thi s  will not 

usua l ly yie ld accurate results unl e s s  s everal ques tions are answered. 

How much does he make an hour? Doe s  he work ful l-time or part-time ?  

I s  he a j unior i n  hi s f ield o r  a s enior? I s  h i s  work s easona l ?  

Doe s  h e  have d i s abi l i ties o r  concerns which make it impos s ible for 

h im to work fu l l  weeks? Wha t are h i s  expense s? If thes e  que s tions 

r emain unanswered there i s  no guarantee that ther e wi l l  be a 

corre l ation between what a man makes a nd what a man i n  h i s  trade 

ought to make. 

The husband, if in the courtroom at a l l, i s  u s ua l ly 
l'l'l 
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there onl� to admit to adul try . If he i s  not present , or i f  he i s  

not asked about hi s financial s ituation (which i n  my experience o f  

s i tting i n  o n  approximate ly 90 uncont e s ted divorce s i n  June and July 

o f  1979 i s  the usual cas e) the judge mus t  us e hi s know l edge to 

dete rmine what a man in the husband's t rade ought to make. It i s  not 

rea l i s t ic to expect a Queen's Bench judge to know what any number o f  

kinds o f  tradesmen make , yet order s  are expected to made on thi s ba s i s . 
7 In one cas e, the husband was s tated to be a carpenter and 

to drive a cab. 'J.lhere were 5 chi ldren o f  the marri age . The wi fe r e­

ce ived $781 a month as s ocial. a s s i s t ance . Mr. Justice Mille r  awarded 

$5 0 a month per chi l d  and $150 a month for the wi fe� Although 

a carpenter ought to have an ample i ncome , the facts that the husband 

also drove a cab and that the 'llvi fe was on s oci al as s i s tance could 

imp ly that the husband doe s not earn what a carpenter ought to e arn. . 

The husb and h ad to p ay $450 a month maintenance. There was a writ o f  

.executi o n  again s t  the husband f or co s t s  in the file. One s uspects 

that if he could not o r  would not pay cost s that he wou ld not comp ly 

wi th such a s ub s tantial ordero If more f in anci a l  inf ormat ion were 

avai l ab l e  to Mr . Jus tice Mi l ler , he would have been better abl e  to 

asse s s  the husband ' s means. He would have not been f orced to be in the 

pos i ti on in which he made the o rder; an order which like ly resulted i n  

de fault. 

D .  No Income 

As s tated e ar l ie r , in 3 cas e s  the husband had no income. 

There are many reason s  why a p er son might not have an i ncome . He 

might be unsucce s s f ully s eeking emp loyment , he might be bas ically 

unemployab le owing to di s ab i l i ty or lack of ski l ls, or he might 
-

be s imply lazy. In any o f  the s e  cas e s  one thi ng is clear: a person 

wi th no i nclome cannot usually make matrimoni a l  support payments .  

A question ari s e s  as to why an order i s  made i n  the s e  cas e s . Al­

though a need on the p art of the w�f e  and chi ldren exi s t s , the means to 

mee t  that need on the p art of the husband doe s  not exi s t. Perhap s the 

reason is to spur the husband to active ly s e ek emp l oyment to meet 

hi s obl i g ations to h i s  fami ly. Although thi s  motivation is commendabl e  

there are s ome prob lems with i t. First , i t  i s  n o t  cle ar that i t  i s  

the role o f  the court i n  a divorce action to do what amounts to p en ali z ing 
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a husb and for fai l ing to meet h i s  ob l i g at i on s  to his f ami ly . If  the 

correct b as i s  for an _ _  award is abi l ity to pay and the need of each 

party , then i t  does not seem right that e i ther party should be p enal ­

i zed for not b e i ng ab le t o  mee t  a need. S econd , i t  i s  not like ly that 

making a s ub st anti a l  order wi l l  result wi th the husb and's f inding emp­

loyment adequate to mee t  that orde r . In 2 o f  3 case s  in whi ch the husband 

h ad no i n come there were wr its agains t  the husb ands for cos ts in the 

£iles .  I f  he c ould not pay c ost s , then prob ab ly he did not obtain 

adequate employment to meet the orde r . Third , without amp le information 

as to why the husb and has no income , the motivati on might b e  mi s ­

directed . T h e  husband might h ave a good re ason f or having no income, e . g .  

i f  he i s  di s abled. 

E .  Minutes o f  S e ttlement or S eparation Agre ements 

Pr ima fac i e , the f ac t  tha t  there are minutes o f  settlement 

or a s ep arations agreement s ugges ts that the partie s worked out. 

equit ab le finan c i a l  arrangement s  for the post-divorce per i od .  One has 

conf i de nce that the p artie s are best aware o f  the i r  own need s  and 

abi litie s  to pay and that thi s is re f lected in the minute s  of s ettlement 

or s ep ar ati on agreement. However , thi s c on fidence f a lters when one 

recogni z e s  the ro le of a l awye r  in compiling the minut e s  o f  s ettlement 

or s eparat i on agreement . 

A l awyer i s  compel led to s e rve the be s t  interests o f  his 

c l ient . Thi s  i s  interpreted as obtaining the rrtos t  money pos s ib le whe n  

the c l i ent i s  the supported spou s e , or p aying the least money pos s ib le 

when the c l ient i s  the suppor ting sp ous e . Obvi ous ly thi s  doe s not nec­

e s s ari ly re f le ct actual abi l i ty to p ay and actual nee d. A lawyer jus t 

i s  not in the he s t  pos ition t o  ass ess n e ed and ab i l i ty to p ay. 

The j udge has a di s cretion to e i ther i nc orporate or not 

i nc orporate the minute s of s ettlement or s eapration a greement . The 

minut e s  and agreements read dur ing my r e s e arch us ually d i d  not di s­

c l os e  any financ i a l  informa tion regarding the income s and expens e s  o f  

the p arti e s . They mere ly con s i s te d  o f  a s tatement ot the financi a l, 

p roperty and cus tody arrangements . S uch a s tatement provid e s  no 

relevant i nformation as to whether the agreement s  are e qu i tab le to each 

p arty , and re f lect the aGtua l "conditi on s , me ans and other circums tance s 

of e ach o f  them" . 
� 
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In the 50 uncontested divorces I read, there were 10 

cases in which there were minutes of settlement or separation 

agreements. In 9 of these Mr. Justice Miller incorporated them into 

-the decree nisi. In 4 of the 10 there was some financial information 

rega�ding income in�the petition.
8 

In one of these cases Mr. Justice 

Miller did not incorporate the minutes. In 6 of the 10 there was no 

relevant financial information in the file concerning income or 

needs� One might question on what basis he exercised his discretion 

to incorporate the minutes in this kind of circumstance. Admittedly, 

some financial information might have been disclosed at tria�, but 

as stated earlier, such information is unreliable a nd often vague. 

F. Social A�sistance 

In the 50 cases researched, the r e  wer e 7 in which it was 

disclosed.that the wife was receiving social-assistance. Maintenance 

was requested and awarded �n 6 of the 7 cases. There was no 

financial informat ion regarding the husband in any of the 6, nor 

were·there minutes of s ettlement or s epara tion agreements included .. 

In half of the 6 there w� s a writ of execution against lhe husband 

for costs. One wonde�s whether he complied with the maintenance 

order if he couldn't or wouldn't p ay costs. 

In one case,· Ko·st·iuk v·.· Kost·iuk,9 the amount awarded 

was higher than the amount requested.. The amount the wife was 

receiving from social assistance \vas not disclosed. The husband, 

only twenty-one years old, was unemployed. The couple had one 

infant child who was in the custody of the wife. The wife requested 

$50.00 a month maintenance for the child and a "fitting and just11 

amount for herself. Mr. Justice Milier awarded $100 a month for 

the child and $200.00 a month for herself. It is unlikely that an 

unemployed twenty-one year old man can afford to pay $300.00 a 

month maintenance. This unlikelihood becomes more probable since 

the file included a writ of execution �gainst the husband for costsa 

Why was so great an amount awarded when the chance of 

compliance was slight? Perhaps the court-was..':"::i-�f,luenced 

by the derogatory d�scription of the husband in the-wife's 

pe·tition: 
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. • •  th ough he i s  hea l thy and t r ained in wor.K:1 ng 
for the petroleum indu stry , he chooses to �emain 
unemp l oyed and sometimes a s s i s t s  hi s father i n  a family 
jewellry store i n  Spruce Grove. 

The imp lic ation i s  that the young man i s  i rre spons ib le and 

lethargic; he could make a s ubstantial contribution to the s uppor t o f  

his fami ly i f  h e  would only try. rrhere are tv10 prob lems her e . Firs t, 

i t  i s  not e as y  to bre ak into the petro leum industry; from the f act that 

one i s  trained to work in it one c annot conclude that he can f ind 

empl oyment . S econd , there is the s ugg e s tion that the income to be c on­

s idered s ho u ld be what he ought to make and not wh at he is making. The 

probl ems i nvolved with thi s  s uggesti on are d i s cussed on pp. 7-8. 

I n  Kostiuk, the husband was willing to pay what he could 

afford. In hi s answer Mr. Kos ti uk wrote: 

I ,  Kur t  Kost i uk , agreed to the fol l owing: 
-maintenance for Kr istopher J. Ko s tiuk for the 
s um of $ 1 0 0 . 0 0 per month. For Roxanne J. Ko s tiuk 
a Re s e rvati on o f  maintenance o f  $ 1.00 a ye ar . 

I t  may h ave perhap s b e en more prudenc i al if an order had 

been m ade whi ch ac corded with the agreement.. \vhy then was an order made 

whi ch apparently could not be met? I n s i ght i nto Mr. Justice Mil l er's 

reas oning mi ght be gained from h i s  j udgment in Mans on v .  Manson,10 

a reported conte s te d  divorce . At p .  8 7  he s aid: 

Pub li c  support should be there to provide he lp a s  
a last re sort , o r  a temporary s ituati on , and on ly 
a fter finan c i al nee d  and i nab i l i ty to provide has 
been demons t r ated. I f  some o f  our c i tizens fee l a 
l ack of concern in that they c an a lway s  rely upon 
the s tate to look a fter the i r  legal and moral 
ob l igations , o r  if the actions of the courts are per­
cei ve d  by the pub l i c to bo l s ter thi s view, then we 
wi l l  continue to wi tne s s  a de te rioration o f  indivi-
dual re spon s ib i l ity and diminished communi ty pre s sur e s  
t o  encourage peop le to look after the i r  own .  I c annot 
believe in the l ong run i t  wi l l  be to the b ene f i t  of 
the p eople of th�s country or the country i ts e lf to do 
anything whi ch wi l l  encourage peop le to dodge the i r  re s pon� 
sibi l i tie s . 

\fuat he p e r ce i ve s  to b e  the spous e s ' respons ibi l itie s i s  di s c lo s e d  

at p . 88: 

f;o 



Philosophically, I find it hard to reconcile 
in my mind why the public purse should have to 
subsidize a family when the family income, from 
all persons contributing, would normally be 
sufficient to provide the basic needs if the 
family were still living together. 
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These passages warrant comment. 

First, consider the assumption that a divorce court judge is 

in a position to determine who should qualify to receive social 

assistance. This function is usually reserved for the Department of 

Social Services and Community Health. On the basis of detailed finan-

cial information regarding income, assets and need, the Department will 

determine in each case whether social assistance is required. This detailed 

financial information is not usually before a ] udge presiding over 

a divorce._ 

Second, consider the statement that public support should 

not be available if tne family could sufficiently support itself while 

stll living together. The problem with this is that even if a family 

did not require social assistance while still a family unit, the result 

of separation and divorce is a disruption of that unit. Two households 

are created by divorce. An income which adequately maintained one 

household might be clearly too low to maintain two households. The 

compounded financial stress resulting from divorce might well warrant 

help from the state. 

Third, consider what is perceived to be the role of the court. 

It is stated that the court should not do anything which will "en­

courage people to dodge their responsibilities". Presumably this means 

that if, in the situation, the court would condone the state's supporting 

the wife, it would be encouraging people not to look after their own. 

Conversely, by making a substantial order so that the state's assistance 

is not needed, the court is encouraging the husband to look after his 

own. 

There are problems with this perception of the role of the 

court. In both the Manson and the Kostiuk cases the husbands were willing 

to pay what they could afford. In· Manson he had been paying $200 a month 

and yet this amount was increased to $125 a month for each child; this 



invo lved an increase of $300 .  The husband, unable to a f ford s uch 

payment, ce ase d  p aying altogether .
11 

In Ko stiuk., the husband 

s ubmi tted an answer (quoted on p.l l )  in whi ch he s ai d  that he was 

wi lling to p ay $100 a month for the chi ld o f  the mar r i age . Thus 
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in both cas e s  the husbands were not s hirking their respons ibili ties 

to the i r  familie s .  The re w as no need to make a s ub s tantial order 

in e i ther case in order to encour age the husbands to look a f ter 

their own . 

A di s conce r ting element ari s ing from the p as s ag e s con-

cerns thei r  tone . 'I1he t one i s  that it i s  s omehow the spouses r and 

ultimate ly the husband's f ault that the gove rnment's aid i s  required . 

Why should thi s  b e? I f  a pers on requires s o c i a l  as s i s tance be cause o f  

phys i c a l  o r  p sychi atr i c  di s abi l i ty there i s  n o  complaint . Why should 

i t  be di f ferent whe n  marri age bre akdown i s  the c au s e  of the need? 

In s ome ways marri age breakdown i s  a c a lami ty that is out o f  the 

parties c ontro l jus t as the ons laught of a d i s ab ility might b e. 

In any c as e, i t  i s  not c le ar that the caus e o f  the genui ne need should 

be a con s i de rati on as long as genuine need exi sts . 

G. Avai l ab le fi nanci a l  info rmat i on 

In 11 of the 2 5  c a s e s  i n  whi ch a maintenance orde r was 

made, there was s ome financ i a l  information in the f i le . The que s-

tion i s : was the re suf f i c i ent information to enable the pre s i di ng 

j udge�to make a cons ide red, equi tab l e  order ? The wri ter s ubmits that 

to enab l e  thi s the f i le should at minimum con tain a detailed s tate­

ment o f  the circums tance s of emp loyment, income and the as s e t s  o f both 

p art i e s, in add ition to a detailed s tatement of the expens e s  o f  each 

spous e . The s tatement o f  expenses should include the amount o f  the rent 

or mortgage p ayments, uti l i ties expenses, taxe s, r equirements for food , 

c lothing, transportation, education, entertainment and o ther expen s e s . 

The p arty s e eking cus tody should inc lude all expense s  involved i n  

r ai s ing the chi ldren . 

A j udge, i n  exercis i ng hi s di s cre tion to g r ant o� not 

to grant an order needs s uch i n formation in order to c are fully as ses s 

nee d  and abi li ty to p ay . I f  s uch i nformation i s  not avai l ab l e, the judge 

mus t  e i ther cons ume time at the hearing to obtain the informati on, or 

b as e  an orde r on le s s  ob j e ctive and more tenuous factors such as the 

impre s s ion he has of the peti ti oner, or us ing hi s own knowledge and 
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experience to attempt to e xp and the in formation avai b le to him. None 

of thes e  are very des irab le . As wi l l  be dis cus sed l ater in thi s  report, 

a j udge h as to hear too many divorce s in a s hort peri od of time to 

obt ai n  the i n formation that i s  not in the f i le . Wi th re spe ct to b a s ing 

on order on general imp re s s i on s  and outs ide knowledge and e xperience , 

the wri te r  be l i eve s that thes e  are not pre fer able ba s e s  on whi ch to .. 

make an orde r  e sp e c i a lly when an objective b as i s  gro�nded in actual 

f inanci al in formation r e g ar ding need and abi l i ty to p ay c ou ld be 

avai l ab l e  .. 

(i) Kind o f  i n formation actually
_

avai lable 

In on ly one out o f  11 c as e s  was there any referenc e  on f i l e  

to expenses . Thi s was a rec ord o f  the wi fe's rent . In a ll of the others 

the only financi a l  i nf ormation was a bare s t atemen.t of the income o f  

the re spondent and/or p etiti oner and occas ionally a di s c l os ure o f  who 

owned the matr imon i a l  home . Thi s  kind o f:_ .. information c l e arly doe s not 

enab le a j udge to make a c onsidered judgmen� based on obj ective f actor s . 

Wi thout further informati on, an order bas e d  on abili ty to pay and need 

would b e  only coincidental . 

(i i) S ource o f  information 

In e ach case, the s ource o f  finan c i a l  in formation was ·the 

wi fe's peti tion . At the hearing, she is required to swear to the truth 

o f  the petition, but notwithstanding thi s, corroborat ion and exp l ana­

tion o f  the information i s  des i r ab l e . In one case i t  was mere ly s tated 

that ±he husband was a we lder and e arni $ 1 1 . 44 an hour. There was n o  

re ference to how many hour s  a week h e  works, whether hi s employment i s  

s e as on a l  or whe ther he s uf fers from any d i s abi li ty .  Too o ften , especially 

a fter sep ar at ion, the wife c annot inform the court regarding the s e  mat­

ter s . Al l s he c an do i s  gues s and there i s  too much room for e rror and 

vaguene s s  in gue s s ing . 

H. Con te s te d  Divorce 

(i)  Gene r a l  

As s tated e a r lie r, I s tudi ed the 1 0  cont e s ted divorc e s  he ard 

by Mr . Justi ce Mi l le r  i n  1977-78. The f i le i n  a conte sted divorce 

i nvariab ly c ontain s  a tran s c ript o f  the examinations for d i s covery amoung 

other document s nece s s ary for the proceedings .  In a lmost eve ry c a s e  the 

trans cripts iAcluded very detai led information regar ding both spou se s  in­

come, as s et s  and needs . Ther e  was a marked d i f ference from the trends di s-



Cat egory 

1. Perc entage o f  requests for· 
maintenanc e. 

2. Percentage of c a s e s  in which 
ther e  wa s no r eques t  where 
the husband wa s the petition er. 

3. Perc entage o f  awards mad e  when 
r eques ted (do e s  not include 
r e qugst s  for a r e s ervation o f  
maintenance) . 

4. Percentage o f  awards made wher e 
there was no explicit f inanc i al 
in format ion. 

· 

5 .  Percentage o f  awards made which 
were higher than the amount 
r equested . 

6. Percentage o f  awards made which 
wer e lower than the amount 
reques ted and f inanc i al 
informat ion wa s ava ilable. 

Uncontested 

50% 

56% 

96% 

54% 

11% 

13% 
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Conte s ted 

90% 

10 % 
(by counter­
petition ) 

67% 

0 %  

8% 

56% 
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Ciil Assessment· :of Char·t 

Although the sampling is not extensive, I believe some 

general comments can be made on the basis of it. 

{a) In a contested divorce as opposed to an uncontested 

divorce, the probability of an award being made does not seem 

to bear a relation to who is the petition�r. In a contested 

divorce, both parties are petitioners. 

(b) In a contested divorce, that is one in which 

extensive financial information is available to a judge, an award 

is less likely to be made. 

(.c) In a contested divorce, it is ;more likely that.the 

award will be lower than the amount requested. This is likely 

due to the fact that the judge has a genuine basis on which to 

make an award. 

J�f these comments are correct, then it seems to follow that 

a more equitable order will be forthcoming if the divorce is 

contested. The writer submits that this is an unfortunate 

situation. There are several reasons for this. First, the 

process of discovery making affidavits, petitions, etc .. involves 

a long embittering process. The discoveries I read often reflected 

great resentment aimed at the other spouse, her lawyer and even the 

client's own lawyer. Second, it places the matter of determining 

need and ability in the hands -of lawyers, who, as previously 

mentioned, are most concerned with the best interests of their 

clients. Although vital financial information is disclosed, it 

is often the relative expertise of the lawyers involved which leads 

to the disclosure of information most beneficial to his ·client. 

The point is, it may be true that a more equitable settlement may 

be .reached by contesting a divorce, but this does not guarantee 

that the most equitable settlement will be reached. Third, a 

contested divorce is much more expensive than an uncontested 

divorce. Fourth, contested divorc·es consume valuable court time. 

A contested divorce can take anywhere from ten minutes to several 

days to hear. An average uncontes·ted divorce can be heard in a 

matter of minutes. 

� 
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It is unfortunate ·that a more equitable settlement should 

be linked with a difficult, time consuming, embittering, expensive 

and alienating process. The issues of need and ability to pay are 

independent of the listed undesirable aspects of a contested 

divorce. Need and ability to pay are linked with facts which 

exist in every case whether the divorce is contested or uncontested. 

In some ways, it is ridiculous that a party should have to contest 

a divorce in order to attain a more equitable settlement. 

(iii) How Mu·ch More· ·Equitable? 

The guarded claim was made that a more equitable settlement 

would likely be forthcoming if a divorce is contested. This is not 

to say that the most equitable order in the circumstances will be 

made. This would occur only if the order is actually based on 

the infqrmation available to a judge. From my limited sampling 

of 10 contested divorces it is difficult to determine if the 

orders made were based on actual need and ability to pay. The 

incomes, needs and number of children varied throughout the cases 

thus making it impracticable to set up correlations between the 

cases. However, it should be noted that until such correlation 

is made, there is no guarantee that even going through the process 

of a contested divorce will lead to the most equitable order in a 

set of circumstances. 



I. Uncont e s ted Divor c e s : Exper ience at Cour t 

( i ) T ime cons traints 

Lti 

On Monday, July 3 0 , 1979 , ther e were 66 unconte s ted 

divorces s cheduled to be heard at the Edmonton courthouse. 8 of the s e  

were ad j ourned . D ivorce s  s tarted t o  b e  heard at 1 : 30 i n  the after noon 

and wer e scheduled to be fini shed by 3 : 3 0 .  On this day there wer e 3 

judges hear ing divor c es in 3 courtrooms . Mr. Justice Miller wa s 

scheduled to hear 24 4ivorc e s . 5 o f  the 24 were adjourned , but at 

the las t  minute another �a s  added to the l i s t  m�king a total of 20 . 

I n  Mr . Justice Miller's court the f ir s t d ivorce commenc ed at 1:35, the 

f in·al d ec r e e  ni s i  wa s o rdered at 3 : 3 3 .  Thu s  ·20 d ivorc e s  wer e heard. 

and granted in 1 hour and 5 8  minute s . The average time for each 

divor c e  was only 5 . 5  minute s . Excluding the time laps ing betwe en 

the d ivo�c e s, the following chart r epre s ents-the time spent on e ach 

divor c e . 

Number o f  Minutes Number o f  Divorce s Heard in 
Number of Minutes 

3 3 

4 3 

5 4 

6 5 

7 2 

9 2 

1 0  1 
- -

Total 1 hour and 5 3  minute s Total 20 

Owing to the number o f  d ivor c e s  to be heard, Mr . Jus t i c e  

Miller dec ided t o  u s e  the " short form" o f  d ivorce . The wr iter was 

in formed by an Edmonton lawyer that the short form wa s in s�ituted in 

Ontar i o . I t  is now u s ed by at least one other Alberta Queen's B en c h  

j udge b e s id e s  Mr . Justi ce Miller . The lawyer's dut i e s  when the 

short form is u sed are to br i e fly state that the .po s s ibil i ty o f  

reconc iliation has been canva s s ed, then h e  mu st prove the marr iage, 

prove s ervic�, c au se -t�e petitioner to swear to the truth o f  the 
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petition , brie f ly p rove grounds , and then have the petitioner swe ar 

to the authenti c i ty of the s i gni tures on the minutes of s ettlementv 

i f  any . During thi s proce s s ,  the p e ti tion, a f fidavi t o f  s e rvi c e, 

marri age cert i fi cate and minutes (i f any) are o f ferred as and or­

dered to be exhib i t s . It i s  e asy to see that the bulk of the 5 . 5  

minute s average i s  consumed by going through the f orma li ties o f  the 

short form . Little time i s  le f t  to d i s cus s the finan ci a l  matter s  

regarding maintenance . 

The idea be hind the s hort form i s  that since the petitione r 

has sworn to the truth o f  the peti t i on, there i s  no nee d  to dis cus s the 

particul ars therein . Although s ome p arti cul ars such as g rounds are 

d i s c l os ed in c ourt, s uch things as e s tab li shing juris dicti on by proving 

domoci le , e s tab l i shing lack o f  c ondonation or co llus ion and s t ating 

the p arti culars o f  the marri age are not menti oned in court. 

·The us e of the s hort form has an e f f ect on ·the court at­

mosphere . One gets the impre s s i on that a judge who employ s the short 

form i s  under the pre s s ure of time and desires to get through the li s-t 

as quick ly as possib le . .  Thi s  impre s s ion ari s e s  since the short form · 

demands that time be us ed e conomic a l ly--to repe at wh at i s  contained in 

the petiti on is an une conomi c a l  us e o f  time . Thi s impre s s ion became 

more s olidi f ied when l awyer s were reminded that the short form was be ing 

us ed when they, for examp le , proceeded to prove domicile . 

There was a s i gni ficant dif ference between the attitude 

of ·the lawyers , the judge and the partie s .  r.rhe lawye rs, responding to 

the time cons traint s ,  hurried through the formali ti e s  in s u ch a way that 

it appe ared to the writer that they were trying to impre s s  Mr . Just ice 

Mi l ler with the i r  ma s te ry o f  the short form . On the other hand , the 

p arti e s  gene ra l ly seemed anxi ous to " te l l  their s tory11 and o ften s eemed 

a lmos t o f fended that they were not a l lotted more c ourt time to do s o . 

The i r  fee lings are understandabl e  s ince p art i e s  want the i r  " day in cour t " 

a fte r spending the months o f  p reperati on , negoti ati on, worry and anx i e ty 

that preceded the he aring . 

Unfor tunate ly , i t  i s  a fter the has ty tre atment of f ormali t i e s 
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and grounds th at issu es reg arding m ainten an ce are considered. The 

writer con tends t hat it is psy chologi cally diffi cult , if not impos ­

sible , for all p arties involved in the pro ceedings to feel t hat ample 

time c an be allot ted to is sues reg arding need and abili ty to pay. 

It is so for the petitioner on t he st and sin ce she h as witnessed t he 

pre ceding divor ces being rushed throug h ,  and her own , up to th at 

p oint h as been de alt with qui ckly . In addition to this, the form al 

atmos phere of the court will prevent the petitioner or the res pondent 

from offerring any unsoli cited in form ation. It is so for the lawyers 

since t hey apparently feel they would be -"w asting time" by discuss ing 

fin an ci al inform ation in det ail w hen thi s w as n ot re qu ired of othe r 

l awyers. It is so for the judge sin ce he is in a position in whi ch h e  

is to he ar 24 divor ces in two hours. To accomplish t his, he relies on 

w hat lit tle inform ation is dis closed to him in the file , and the b rief 

inform ation th at might be dis closed at the he aring . 

Thus , insof ar as the atmos phere of the court is con cerned, 

it did not appe ar to the writer th at ample oppor tunity w as allowed 

to insure t hat the judge h ad an ade qu ate basis to m ake an order grounded 

in actu al need and ability to p ay .  Th�s , of course , does not imply t hat 

su ch orders were not m ade . The judge would h ave h ad a sound b asis if 

one or some of the following conditions were met . First, if suffi cient 

fin an ci al inform ation were dis closed in the file. Se cond , if the first 

condi tion were met , th at the judge h ad and took adv an tage of an o ppo r­

tunity to review the inform ation . Third , if anything l ack of inf orm ation 

we re dis closed at the he ar ing. In w hat follows I w ill dis cuss e ach of these. 

(ii) The files 

As soon as the files for the 20 divor ces were resh elved, 

the writer studied t hem to dis cover wh at inform ation they cont ained . 

This w as done with two go als in mind : first , to see w hat information w as 

in the files in order to com p are it to w h at w as dis closed at the he arings, 

and se con d ,  t o  see if there were p ar allels to be dr awn be tween the 20 cases 

and the previously rese arched 50 un contested div or ces for 1978. 

¥ 



a. Requests and t he Petitioner 

Maintenan ce of some kind was re quested in 13 of t he 20. 

T his a ccords wit h t he 50 earlier cases in w hi ch t h�re were requests 

in 25 instan ces . If t his sampling is typi cal , t hen a judge can 

expe ct t here to be a re ques t in about half of the divor ces he hea rs. 
� 

T he wife w as t he petitioner in 10 of t he 13 cases. This 

also accords wit h t he previous study in w hi c h  t he wife was t he 

petitioner in 21 of 25 instan ces . 

T here was some devian ce from t he previous study regarding 

w ho was t he petitioner when t here was no request. T he \vife \vas t he 

petitioner in 5 out of 7 instan ces in t he current study. In the 

p re vious study t he wife was the petitioner in only 11 of t he 25 

cases. in whi ch t here was no request . 

b. No Expli cit Finan cial Information 

In 8 of t he 13 cases t here was no exp licit financial 

information in t he file regarding t he husband. T his is a slightly 

hig her per centage of t he cases t han .in t he prev ious study in whi c h  

t here was n o  su ch information in 1 3  of 25 cases. T he 8 brea kdown 

as follows : 

- In 4 cases t he in come of t he husband was 

unknown; in all of t hese t here were minute s 

of settlement. 

- In 4 cases it was stated t hat t he . husband 

was employe d; in 3 of t hese t here were 

minutes of settlement. · 

In none of t he 8 was any information regarding expenses dis closed . 

c. Finan cial Information in t he File 

In 3 of t he 5 cases in whi ch information was dis closed,. 

t here were examinations for dis covery . In two of t hese cases am ple 

inf ormation regarding f inan cial needs, in come an d asset s of 

ea ch party was dis closed. In t h� ot her only information regarding 

in come and asse ts was in cluded. T he ot her 2 containe� t he fo.llowing 

information: 

- Hu sband is a mac h ine operator and earns $7.00 

an hour, he works 40 hours a week. 

- Husb and earns $1, 400 a mont h. 
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in none of these was it mentioned whether the named figure was gross 

or net, nor were there indications-of the parties expenses. 

The writer submits that with the exception of the cases 

in which there were discoveries which disclosed needs, income and 

assets, the information in the files was sadly lacking. Although the 

wife's income was usually disclosed there was never any mention of her 

expenses (except for the above-mentioned exceptions). But it is the 

husband, after all, who must pay maintenance. There ought to be a fair 

representation of his needs and ability to pay on file in order to assist 

the judge in making a confident, eqitable order. 

The information before the judge in these 20 cases \r.Tas simalar 

to that before him in the 50 cases. It was either non-existent, vague, 

ambiguous or cursory. Unless more information were disclosed at the hearing 

it would not enable even a very conscientious judge such as Mr. Justice 

Miller to adequately assess need and ability to pay. 

(iii) The hearing 

a. Was the file read? 

The writer asked the clerk of divorce court whether Mr- Justice 

Miller had an opportunity to read the files before the hearing. 12 The 

clerk said that the usual procedure in uncontested divorces is that the 

files are not available to the presiding judge until the hearing itself. 

A judge must make a special request if he wants to see a file beforehand. 

To the best of her knowledge Mr. Justice Miller had not seen the files 

before the hearing of divorces on July 3 0 . 

It is not surprising that the files are not read before court 

is called into session. It is basic to the adversary system that a 

judge be an impartial observer who bases a dE?cision on information and 

argument presented to him by persons representing two opposing positions. 

One may question the appropriateness of the adversary system in maintenance 

determination. The reasons are: first,both positions are not usually 

fairly represented, the respondent is likely to-be noted in default and 

he will not be present or represented at the.hearing {except, possibly, 

to admit to adultry); and second, since maintenance is supposed to be 

based on need and ability to pay, it is arguable that these. are best 

determined by objective assessment of the factual situation existing 

between the p �rties and not through an· argumentative procedure proper 
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to moot iss ues , su ch as , w as there neg l igen ce . 

Whi le the fo rm al it ies o f  the short form we re be ing car ried ou t ,  

Mr. Jus t i ce Mille r would look thro ugh the files . S in ce the files some ­

t imes cont ained m an y  p ages , ( in p ar t i cul ar the 3 wh i ch in cluded dis ­

coveries) , i t  w as apparen t th at the ent ire f ile w as not a lw ays re ad. Thus 

it w as l ikel y tha t in some s itu ations the only f in an c i al inform atio n 

av ail able to the judge w as th at wh i ch was d is c losed at tri al. T his is 

unfor tun ate s in ce in onl y 4 c ases ou t o f  the 2 0  was any e xp l icit 

f inan cial inf orm at ion d is closed in test imo ny ( i. e . where in come w as 

actua ll y  d is closed). Thus ag ain it be came cle arer to the wr iter th at 

a judge is put in a pos i t ion in w hi ch he must b ase an o rder on infor ­

m at ion th at w il l  no t full y d i s cl ose need and ab i lity to pay . Bu t here 

the re ason for the absen ce of inform at ion w as no t onl y  due to de fi c ie nt 

inform at ion in the f ile , bu t also to the advers ary for.um pursu an t to 

wh i ch i t  would be im pro per for the judge to ca refu ll y re view and s tud y  

the in form at ion in the f ile , br ie f  though i t  m ay be. 

b .  �ime d iffferen ces 

A ques tion to be cons idered is , d id a divor ce take mo re 

time when an aw ard w as re ques ted th an when one w as no t re ques te d? The 

aver age divo rce when m ain ten an ce w as re que s te d  took 6. 1 5  m inutes. 

When m ainten an ce w as no t re ques ted , the aver ag e w a� 5 m inu tes . Pu rel y 

in terms of t ime d ifferen ces , th is allowed 1. 1 5  m inu tes o n  the ave r age 

to d is cuss issues reg ard ing mainten an ce. T he wri ter conte nds that 

ev en if m ain ten an ce issues we re d is cussed du ring th is time, it wou ld not 

be suff i c ient to dis close ade qu ate information. Unf o rt un ate ly ,  mai nten -

ance iss ues were no t alw ays d is cussed in the e xtra 1 . 15 m in utes . In one cas e 1 :  

wh i ch took 1 0  m inu tes , the w ife e xpounded gro und s fo r sever al minutes. 

Her gr oun d s  were men tal cruelt y the p ar ti cul ars of wh i ch in cluded the 

effe ct her husb and ' s  f in an c i al re ckless ne ss h ad on her . She tes tified th at 

credi tors called ever y d ay ,  th at l ack of f in an ces cause d sh ortages of 

g ro cer ies and clo th ing and so on . The wr i te r  e xpe cted someon e to in -

of the w i fe ( the husb and w as no t presen t thoug h he w as represe nted ) whether 

the husb an d could af ford to pay $ 15 0  a month m a in ten ance for the ch ildren 

in ad dit ion t o  the $ 3 , 0 0 0  lump sum s et tlemen t to the w i fe as agreed u pon 

in the m inu tes of settlement. No su ch ques tion w as asked --the mi nu tes 

wer e in cor por ated w ithout quest ion. In an other case 14 
wh i ch too k 9 

m inu tes , most of the time w as cons umed b y  an appl i c ation to m ake the 

de cree absolute. 
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c .  Addit ional I n formation D i s c lo sed a t  Trial ? 

In no c a s e  w�en ma intenanc e wa s reques t ed wa s there 

exp l i c i t  f inanc i a l  informa t ion d i sc lo s ed at tr ial that wa sn ' t  

inc luded in the record . In  9 o f  the c a s e s there wa s e i ther no 

fur ther informat ion d i s c lo s ed or the in format ion in the f i l es wa s 

repeated . In  4 c a s e s  there wa s "qua s i-new in forma tion " .  Thes e  

wer e : 

- In one c a s e  ( re ferred to earl i er ) 1 5  in her 

ground s the wi fe expounded on her hus band ' s  

inabil ity to hand l e  money . 

- In one c a s e1 6  
.i t  wa s s tated that the wife 

wa s employed a s  a machine operator ; in the 

petition only the husband wa s stated to be 

employed a s  a machine operator . 
1 7  - In one c a s e  the husband s tated that he 

earns $ 2 , 0 0 0  a month , the pet i t ion d i s c lo s ed 

$ 1 , 4 0 0  a month . 
18 . - I n  two cases the w1 fe s tated that she had 

obtained employment s ince the f i l ing o f  the 

petit ion . 

Thi s  " informat ion " the writer r e spect fully submits , doe s  no t add 

much to what is conta ined in the record . 

Mr .  Justice Mi l l er wa s quite concerned about the we l fa r e  

o f  t h e  wi fe and chi ldren � In every case in which t h e  lawy er 

r epre s enting the wi fe f a i l ed to a s k  her how she supports her s e l f ,  

Mr . Ju stice Mi l l er a s ked thi s  que s t ion . He a l s o  would typica l ly 

r e s erve ma intenanc e for the chi ldren even if there wa s no reques t  

for a res ervation . Thi s  i s  quite commendab l e  in that i t  demons trates 

an intere s t  in the wi fe and chi ldren ' s  we l f are . However , it i s  

somewhat d i sconcerting that the s ame que s t ion was not asked about 

.or to the hu sband s . Al though the l awyer s asked the hu sbands i f  

they agreed t o  the minute s o f  s ettlement ( usual ly when the husband s 

were admi tting adul try ) c oncern for their need s and abil i ty to pay 

wa s no t demons trated by the pre s iding j udge . The wr iter f ind s it 

unfortunate that the provi s ion from the Divor ce Act r equiring the 
� 

---

j udge to cons ider the cond i tion s , means and need s  o f  each of them , 

i s  not taken more s eriou s ly . 
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d .  Minut e s  o f  S ettl ement 

The problems involved wi th minut e s  of s e ttlement and 

s eparation agreements were d i scu s s ed ear l i er in thi s r epor t  ( pp .  9 - 10) . 

The wr iter found no d eviance from the previous s tudy o f  5 0  cas e s  

i n  the 20 c a s e s  currently under r ev i ew . The minute s  were incorpora ted 

without que s t ion in every c a s e  but one . I n  the outs tand ing c as e , 

the wife wanted the hu sband to be r e s trained from v i s it ing the 

chi ldren s ince he has never vi s ited the chi ldren and might " cau s e  

trouble " i f  he did . Mr . Justice Mil ler incorporated the minute s 

except for the " no acce s s " c l au s e  s ince the husband ha s no t yet 

abus ed the chi ldren . 

e .  Awards Mad e  When Reques ted 

In every c a s e  but one the s ame amount o f  ma intenance wa s 

h 
. . . . 1 9  h awarded �s was reque s ted . T e one c a s e  1 s  qu1te 1nter e s t 1ng . T e 

r e spondent - wi fe wa s
.

in England . She wa s not repr e s ented at the 

hearing . The impr e s s ion of her that one got from the hear ing _ wa s 

quite di fferent from the on� r e f l ected by the file . At the hear ing , 

the petitioner ' s  l awyer s a id that the wife " insi sted n on s end ing 

her answer s to the c l erk of 
·
the court ins tead of the l aw f irm 

repr e s enting the hu sband . The wr i ter f ind s  her behaviour per f ectly 

r e asonabl e  s ince she probably wanted to insure that her an swer s 

would b e  -part o f  the f i l e . However , the l awyer , with some amus ement 

in h i s  vo ice , d i s c losed that the only return addre s s  she l e f t  was 

a taver n . The hu sband testif i ed that hi s wi fe had menta l  problem s  

and would show u p  un invited j us t  a s  h e  wa s about t o  l eave f o r  tr ip s . 

The attitud e o f  the husband and the lawyer wa s that the wi f e  wa s 

un stable and somewhat o f  an unfortunate comi c figur e . The wr iter 

had the same impr e s s i6n o f . her at the hear ing . Mr . Ju s tice Mi l ler 

dec ided not to award any ma intenanc e ,  a lthough she reque sted it , 

owing to the great d i s tance invo lved . H e  d id , however r e s erve 

ma intenance for the wi f e . 

The wr iter wa s quite surpr i sed when· she read the f i l e . 

The wife submitted 4 l etter s to the c l erk o f  the court . At f ir s t  

she wanted t o  contest the d ivorce s inc e she believed that 

reconc i l i ation wa s po s s ib l e . S he explained that she wa s invit ed to 

accompany her hu sband on the tr ips . Later , she decid ed not to 

cont e s t . the d ivorc e  s ince �he would no t a f ford to be repr e s ented 
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in Canada . ( Th e  Edmonton l aw firm she contacted required a 

sub s tantial retainer ) . She obtained the s ervices o f  a London law 

firm which did not prove to be too helpfu1 . 2 0 
S he tr ieq to obtain 

free legal a id in Canada but met wi th no succe s s . The tone o f  her 

letter s was d esperate . S he wa s a fraid that her husband wou ld 

divorce her wi thout leaving her a c ent . She r eque s ted a r e � sonab l e  

s ettlement plus $ 1 , 0 0 0  i n  proceed s  from the s a l e  o f  the matrimonial 

home . The furnitur e and i t s  va lue was itemi zed · in one l etter . She 

contended that she purchased it and should be enti t l ed to i t . The 

impre s s ion the writer received from her l etter s wa s that o f  a 

rea son ab l e  woman in an unfortunate s ituation . The wr iter could 

not but feel that she was treated inequitably . Even though 

maintena�c e wa s r e s erved , i t  wou ld have been le s s  d i sconcer ting i f  

her inter e s t s  were �i s c lo s ed at cour t . I f  nothing e l s e , thi s c a s e  

prove s that the ab s ence o f  the respondent d o e s  not nec e s sar i ly mean 

she or he i s  not inter e st ed in the order made . 

( iv )  Conc lus ions 

I t  was s tated ear l i er that if some o f  thr ee cond itions 

wer e met , it might be pos s ib l e  in the rushed courtroom s i tuation to 

make a con s ider ed order which is equ itable to each party . Unfor­

tunately two o f  the s e  cond i tions were c l ear ly not met : explicit and 

r e l evant f inanc ial informat ion wa s not d i s c lo s ed at tr ial , nor wa s 

there amp l e  information cdptained in the f i l e s . The third cond ition , 

i . e .  regarding the j udge ' s · read ing and cons ider ing the information 

might have been met . But , even if he d id do th i s , the d e f i c iency 

of the in format ion contained in the f i l e s  would not enabl e  a 

confid ent , considered and equitable sett l ement . 

The wr iter a l so found para l l e l s  with the 5 0  ca s e s  s tud i ed 

previous ly and wi th respect to thi s , the mo s t  impor tant r e sul t s  reached 

in the courtroom exper i ence a spect of her s tudy ar e :  fi r s t , the 

f i l e  i s  a fair ind ex of what . in formation is before the j udge -

nothing impor tant r egarding need and abi l ity to pay are l ikely to 

be d i s c lo s ed at the h ear ing , and , � s econd , that the courtroom atmo sphere 

apparently contr ibute s  to the non-d i s c l o sure o f  in formation . 
� 
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(v) Re ported De cis ions 

5 of !Jlr. Justice Miller' s dec i s ions i n  famil y law were re­

po rted i n  1 9 7 7 - 7 8 .  Two of these have been discussed ear l ier. Manson v .  

Manson deserves more commen t .  It is i n  this cas e that Mr . Justice 

Mill er presents his phi losoph y fo r mak ing aw ards . The w riter wil l not 

presentl y disc uss hi s views on soci al assi stance since t hese wer e d is ­

c usse d on pp. 1 1- 1 3  of this report . However s he wi ll discuss certain 

aspects of his views as exp ounded on pp. 1 1  and 12 (please re fer bac k to 

t hem). 

As a pre lim inary, the writer w ould l ike t o  submit that Mr. 

Justice Miller is t o  be admired and praised for ba sing h is awa rds on 

a ph ilosophi cal grou nd. Ag ain, an y criticism o f  his v iews sh ould not be 

taken as directed towards him personal ly , but rather as critical com­

mentar y regarding the scope of and justificatio n f or maintenanc e  o bl iga ­

tions. Th e writer wil l not thoroughl y discus s t hese issues , bu t si ncerel y 

believes that the y deman d careful ana lysis . It is u nfor tu nate tha t the 

conce ptual justification for maintenance ob l igati ons has been a�m0st 

ignored in the literature on div orce. Mainte na nce ob ligations , after all , 

u sual ly have long term imp lic ations for the spouses and children of the 

marriage. Mr. Justice Mi l ler sh ou l d be commende d for seriously facing 

thes e issues .. 

Mr. Justice Miller belie ves tha t a husba nd has a mora l obliga ­

tion to support the wife and children of a marriage. He does no t spel l 

out what he be lieves to be the nat ure and scope of this o b ligation . Wha t 

is i ts nature an d scope? Wit h r espect to the chi ld ren , one may r �a di ly admit 

t hat both pare nts h ave a moral ob ligation t o  secu re t heir welf are, but 

one may quest ion it s scope. Does a spouse h ave a gre ate r  moral o b li-

gation to support the chi ldre n of a present marria ge or of a previo us 1 

dis so lved marri age? This question is impo rta nt w hen , for ex amp le , a 

husband who is making substantial maintenance payme nts t o  the chil dren of 

a first marriage cannot af ford to adequatel y su pport the chi ldren o f  his 

secon d marriage . Do s pouses have a moral o bliga tion to support their 

children even when it mea ns extraordinar y econ omic s tress for them? Sho uld 

the children' s st and ard of living be lowere d w hen the financial stress 

from marr iage breakdown requires the pa rents to lower the ir stan da rd o f  

l iving? Do separate d spouses have a greater m oral ob l igation to support 

their child re n than when the f amil y was tog ether? 
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The above p ar ag rap h c ontain s a nu mber of u nan swered que s ­

ti on s. The writer presently i s  in n o  p ositi on t o  spe ak t o  t hese 

di fficult i s sue s. Howeve r ,  unless t he nature a nd sc ope of spou se s ' 

m oral obligati on s  t o  t heir children are delineated , orders ma y be made 

w hich imp o se up on sp ouse s financial resp onsi bilitie s w hich d o  n ot 

ref lect w h at a pers on oug ht t o  b e  expected t o  c ont ri bute t o  his or her 

famil y. 

What m oral obligati on d oe s  a spous e have t o  mainta in t he 

ot he r s pouse a fter div orce? It i s  argua ble t hat eve n though t he moral 

obligati on t o  t heir c hildren d oes n ot alter after div orce , their obli ­

ga ti on t o  e ach other c hange s .  In m os t  case s ,  the fact of d iv orce should 

trig ger a decline leading t o  an end of t he financial dependenci e s  w hic h 

ar ose out of marital c ommittment s w hich no l ong er exist. The idea i s  

that the financi al need t hat exist s between s pouses up on d ivorce does 

n ot arise fr om t he fact of t he m arriage itse lf , but arises rat he r  f rom 

relia nc e  relati ons hips t hat were created d urin g  the per i od of mari tal 

cohabit ati on . Maintenanc e  s houl d be re ha bilita ti ve- -i t s hould a ll ow 

t he sp ouse s t o  rehabilitate t hem selves t o  a p ositi on of fin an cial inde ­

pendence fr om hi s or her sp ou se . Since div orc e ,  b y  its na ture , inv olves 

the severing of em oti onal , ps yc hol ogical and p hysica l t ie s , t her e seem s 

t o  be no ju stificati on (in t he n ormal ca se ) f or pre serv ing t he f inancial 

tie s which ar ose during ma rriage. 

An ot her issue t hat ma y be rai sed c oncerns t he enf orcement on 

t he p art of t he jud iciar y of moral oblig a ti ons w hich ar e n ot obvi ousl y 

legal obligati ons. There are , of c our se , juri spr udential que st i ons re ­

gard ing t he relati ons hip between legal and m or al obl i gati ons an d the 
-

r ole of t he jud iciar y in giving rise t o  and enf orcing t hese obl igat ions . 

Sin ce t here ar e judge s w ho perceive t heir role t o  include t he en -

f orcement of m oral obligati ons , t he sc ope of a pers on ' s  m or al ob ligati ons 

with re spec t t o  maintenance oug ht t o  be defined. Ag a in ,  thi �  w o uld enc our ag e 

and e na ble fair and equitable trea tment of div orced pers on s. 

A furt her is sue arising out of t he same qu otati on c oncerns 

t he claim t hat a pers on has a legal obligati on t o  supp ort his family 

after div orce. The que sti on t o  be answered i s : w hat i s  t he ba s is and t he 

� 
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e xtent of this obl igati on ? 

Purs uant to secti on 1 1  of t he Div or ce �, a j udge ha � 

a discre ti on t o  award maintenance. It f oll ows t hat t he sta tutor y  

legal obliga ti on t o  supp ort one's family after div or ce d oes n ot a rise 

unt i l  t he presiding judge's discreti on is e xerci ze d in making an order . 

T hus, it will n ot d o  t o  argue t hat a pers on has this legal obli gati on 

t o  supp ort one ' s  fami ly t o  justif y an order which will give rise to 

s uch a legal obligati on. There must be s om e  ot her legal obl igati on t o  

s upp ort one's family to justify the making of an orde r on th is gr ou nd . 

Pursuant t o  t he Crim inal Code_
2 1 eve ry one i s  under a leg al 

obligati on as a sp ouse an d parent t o  p r ovide ne ces sities t o  his or 

her sp ous e and child ren. " Necessities " has been interpreted a s  

meaning adequa te f ood, shelter and cl othing . T his w ould p r ov ide 

a gr ound f or a l egal obligat i on when a husband refuses t o  prov ide n e c­

essities, but i t  wi ll n ot d o  when the hus band is willing to ma ke a c on ­

tri buti on t hat will meet t he requi remen ts of th e Code. 

The issue of the sc ope and basis of a pe rs on ' s  lega l ob li ­

gati on t o  su pp ort his child ren is an imp orta nt one i n  t he law o f  

mainte nan ce and requires definiti on. The write r beli eve s that i t  is 

reas onable t o  con tnend that w hatever the sc ope and basis of this 

obliga t i on happen t o  be , it is n ot br oader than t he obligati on which 

preva l l� dhile the f amily i s  still to get her. The re does not seem t o  

be anyt hing in herent about div or ce t hat should enla rge a p ers on ' s  leg al 

obligati ons t o  h is family . Yet , t ypically awards ar e made whi ch 

clearly entail a g reater leg al obligati on on t he pa rt o f  div orced 

sp ouses than that wh i ch e xists between ma rried spouses. The m ost 

obvi ous e xample of this is a pr ovisi on in an orde r which re quires 

the hu sband t o  main tain t he c hild ren of the marriage unti l t hey re ac h 

t he age of maj orit y  or until t he y  have finished their univers it y or 

te chn i cal traini ng . It is arguable th at in the case of maintenan ce 

in general ·the legal obligati on t hr oug h a supp ort orde r is necessary to 

c ompe l a sp ous e to meet his m oral a nd s o cial obligati ons t o  supp ort 

his f amily. Howeve r ,  this a rgum ent d oes n ot succee d i n  the case of an orde r 

t o  supp ort a c hild, e.g. th roug h out universit y. A married pers on is n ot 

usually unde r any obli gati on--mor al , s ocial or lega l- -t o  financia lly 
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en able t heir children to aquire a university degr ee. I n  a p ar ti cul a r  

c as e , of course , su ch ob lig ation might arise from contr a ct or othe r 

pr om issory committm ent , but in t he normal c ase pare nts are not e xpe cted 

to support t heir children until the y  finis h coll age . In f a ct ,  chi ldre n 

are usu ally e xpe cted to p ay t heir own w ay, or at least to subst an ­

ti ally contribute to t heir post -se cond ary edu cat ion . W hy then d oes 

this leg a l  oblig ation arise w hen t he f amily is no longer a un it? 

Per h aps t he only answer is t hat t he s cope of a person ' s  

m a inten ance duties upon divor ce are poorly defin ed. A div or ce d  person 

is s addled with m ainten an ce obl ig ations w hi ch are bro ader i n  s co pe t han 

t hose of a married person. T his i s  p arti cul arly un for tun ate , s in ce as 

st ated e arl �er , divor ce usu ally results w it h  fin an ci al problems not 

presen t w hile t he f amily w as still toget her. Do e s  t h is i ne quity ar ise 

be cause not enough t hought has been giv en to w h a·t one 1 s m a inte n a nce 

oblig at io ns ought to be after divor ce? This is p art i a lly the pr ob lem , 

but t he writer sees it to be f ar more e xtens ive than ju s ·t not be i ng 

well t hought out. One str aw in a w �ole nest of p roblems i nvolved i n  

m ainten an ce determination is t h at t he wrong i nfluen ces are temperi ng 

w h at a spous e ' s  m aint en an ce duties ou ght to be . The writer conten ds 

t his sin ce t he prov ision re g arding su pport ing children t hr oughout 

their edu cat i on is usu ally fou nd in minutes of settlement c  As st ated 

e arl ier , t he minutes a re usu al ly com piled by l awyers w ho are com pelled 

to serve t he b est interests of t heir cl ients . I t  will alw ays be 

in t he best interest of t he w ife i f  the children in he r custody h ave 

t he ir college ed ucation se cured for t hem w hile t he y  are still inf ant s. 

But it cle arl y w ill no t alw ays be e qu it ab le to the husb and w ho wi ll 

have to f in an ce the edu c a tion . Ag a in , the best interests of clie nts 

need not refle ct a ctual abili ty to p ay and nee d in a situ ation. Furt he r­

more , t he best interes ts of cl ients need not refle ct what are the a ctu al 

mor al , so ci al and leg al oblig ations of t heir clients . One c an not re al ly 

bl ame l awyers fo r t hey have a duty to serve t hese interests . The po int is 

only t h at l awyers m ay not be the app ropri ate p ar ti al determinate in t he 

cre at ion o f  su ch oblig a tions . 
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Are j udg e s  to be b l amed for incorporating minute s wh i ch 

include s uch a provi s ion w i thout que s ti oning whether in the circum­

s t an ce s  s uch an ob l i g at i on ought t o  be undertaken? The writer believe s  

they are not t o  b e  b l ame d . The reas on for thi s ag ain l i e s  i n  the in­

appropri atene s s  o f  the adver s ary s y s tem . Whe n there are minut e s  of 

s e tt lement , there is p rima fa cie no di s agreement between the parti es ,  

and thus no moot i s sue to be re s o lve d . A j udge , o f  cour s e , has a 

dis cretion t o  incorporate the minute s or r� fuse to incorporate them . 

Apparently he wi ll re fus e to incorporate them i f  they appear i nequit ab le 

t o  him . But without more in formation pre s ented t o  him regarding the 

f inancial s t ates of the p arties and o f  s uppo rt ob ligati ons undertak e n  

during marri age he does not have avai lable to him adequate in forma-

t i on on whi ch to determine whe ther the mi nutes are in fact equit ab l e  

to b oth p arties . 

·Th i s  di s cus s i on o f  i s s ue s  ari s i ng from JYlr . Jus t.i ce M.i l ler r s 

views as expounded in Mans on v .  Mans on reve a l s  that there are many 

i s s ue s  r e g arding the b as i s  and s cope of divorced spo us e s ' maintenan ce 

ob l i g ation s  that demand attenti on .. The \'ir iter h as f ound tha t  the r ole,s 

that both j udg·e s and l awyers p l ay in dete.rrnin ing the s cop e  of mai ntenance 

ob l ig ati ons are inadequate ly de fined . Be cause o f  the complexi ty of the 

i s s ue s  r ai s ed , c le ar answer s  are not like ly to be forth coming . However , 

thi s i s  no r e a s on why s ome c lar i fi cation o f  the i s s ue s  regarding the 

s cope of the dutie s and the role s of the p eop le who u ltimate ly g ive ri s e  

to the s e  dutie s  s hould not b e  attemp ted . The ro le o f  a j udge i s  particu­

l arly impor tant s ince the a ctual mak ing o f  an orde r  gre atly a f fe ct s  the 

live s  of the d i vorcing p arties and thei r  chi ldren . An ord e r  may 

f in an ci � l ly b i nd a husban d  for the l i fe of h i s  spous e . I t  may resul t 

w i th a wi fe neg le cting t o  become s e l f- re li ant and i n s te ad depending 

on financi a l  c6mmit tments whi ch aro s e  out o f  a marri age s ituati on . 

whi ch no l onge r  exi s t s . I t  may re s u lt with a husb and ' s  supporting 

e s tranged chi ldren through unive r s i ty when h i s  chi ld ren from hi s pres ent 

f ami ly c annot a f ford to at·tend . The reper cus s i ons o f  an order are 

us uallY- long term and very . r e a l  to the p arties .  Wha t  thi s report h a s  

reve aled i s  that s tages leading u p  to that ve ry important event o f  a 

j udges exe rci z ing hi s d i s cret i on to award maintenan ce h ave not been s et up 

i n  such a w ay� s o  as to enab le a j udge to con fidently b as e  orde r s  on need 

and abi li ty t o  pay . 
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I I I . · Summar y and Con clu sions 

(i } Results of the Report 

E arlier it w as st ated th a t  two of the centr a l  questions 

so ught to be answered in t his repor t are : wh at criteria and 

guidelines are employed by a jud ge when he com putes the qu antum 

of an awar d , and are t hese prin ciples and guide lines cons ist �ntly 

applied? It w as po inted out th at the Divor ce Act provides gener al 

gu idelines : a judge is to cons ider t he condit ions , me ans and 

ot her cir cumst an ces of e ach spo use . The wri ter argued that if 

fault i s  not to enter into the comput ation there w as o pportu nity 

to employ obje c tive criteri a to est ablish c.ond itions , men a s  and 

other cir cumst an ces of e ach spouse sim ply st ated , the obje ctive 

factors involved are the neds for re habilit at ive m ainten an ce 

and t he ability .to su pply the need . To est ablish t hese factors 

in a p ar ticul ar case , it is ne cess ary to clos ely analy z e  

fin an ci al inform ation reg arding e ach s pouse 's ab i lity to suppor t 

t he children and him or herself . The fin an ci al information wo uld 

ide ally in clude det ailed st atements of fin an cial re quirement s 

and of in come and assets of e ach p au city . It w as ar g·ued 

t hroughou t th at without su ch inform ation an award would no t be 

soundly b ased . 

From looking at Mr . Justi ce Miller 's de cisions , one s ees 

t h at a judge is found to m ake de cisions w hich are not based on 

det ailed fin an ci al inform ation . �men called u pon to m ake an 

o rder he must do so without the adv ant age of h aving at h and t he 

ne cess ary i nfo rm ation which wo uld es tablish need and abili ty to 

p ay . Some of the findings in this report which suppo rt thi s 

are : 

- In un contested divor ces there is often no fin an ci al 

info rm ati on in t he file ; 

- W hen t here is in form ation, it is usu all y  cursory , 

ambiguous and like ly unreliable; 

- There is very r arely any inform ation reg ar ding · 

fin an ci al need even if there m ay be brief 

in form ation reg arding in com e .  
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T he w rite r found that in contested divo rces , the re i s  

u su ally a g reat de al o f  fin an ci al inform ation . This info rm ation 

is in cluded in the ex amin atio ns fo r di s covery. Although the re 

w as a marked diffe ren ce in the n umbe r  of o rd ers m ade and the 

amount s involved in conte st ed div orces as o pposed to un contes te d ,  

it is not cle ar th at the o rde rs are firmly b ased on the 

in fo rm ation . One problem is that the d iscoveries are usu all y  

quite lengthy and the fin an cial inform ati on c ont ained the rein 

is not st raightfo rw ardly st ated. It can be f ound but it mu st 

be searched fo r in a di alogue in whi ch ot he r i ssues are dis cussed . 

A problem a rising from the fir st is th at most often a judge see s 

t he file fo r the fi rst time at the he aring . He sim ply doe sn ' t  

h ave the time to s c an ,  e .g. 9 0  page s o f  di scove ry t o  gle an the 

relev ant info rm ati on �  

It is difficult f or a judge to take the t ime to eli cit 

this info rmati on at cou rt . The divo rce d ocket usu ally cont ains 16 

o r  mo re divo rces fo r each presiding judge . He he ars these in a 

very s ho rt pe riod of time - only two ho urs . The re sim ply is not 

time to el icit all the info rmati on th at woul d en able h im to 

exe rcise h is dis cretion in a fully cons ide red m anne r. This 

might acc oun t fo r the almost automa ti c in c orpo r ation of minutes 

of settlement or a se parati on ag reemen t .  But as argued e arl ie r , 

the existen ce of the se d ocuments does n ot ne cess ar ily me an 

t hat need and ability t o  meet need h ave been suffi ciently d ealt 

wi th. 

Thus in con te sted and in un contes ted divo rces a judge 

must exe rci ze his di scretion in dete rmini"ng qu antum without the 

adv ant age of t he kind of inf orm ati on w h ich would enable obje ctivity . 

Ag ain , the w rite r d oes no t c ontend th at judges are to be blamed 

fo r this ; rathe r ,  it is the role they are forced to pl ay in a 

sy s tem whi ch doe s not give them - the o ppo rtunity to ade qu ately 

a ssess n eed and ability to pay. 

Lack of cle ar prin ciple and gu ideline s were al so found in 

the ph ilosophy behind th e m aking o f  an aw ard. The w rite r f ound 

judici al views on so c ial a ss ist an ce , mo ral and leg al oblig ations 

whi ch warr�nt re-ev alu ation and deline at ion. In parti cul ar, she 
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h �d found th at the s co pe ·of a spouse ' s  fi nan cial du ties to t he 

ot her spouse and to the ch ildren is in gre at need of definition . 

It is commend able of judges like Mr ., Just i ce Mil le r to 

gr ap ple with the p roblem of e xtent of duty , but wi thout furthe r 

definition of s cope , m aintenan ce judgments will be b ased on 

110blig ations 11 whi ch cannot be fully justified . 

The quest ion as to con sisten cy of orde rs m ust be answe red 

in the neg ative . The writer found no app arent c onsist en cy reg ard ing 

amount awarded and need and ab il ity to p ay . This was on �y to be 

expected given t\vO f actors . First , the f in anci al inf ormation 

bef ore the judge was usu ally so s canty th at need and abili ty t o  

pay were n ot truly dis closed ; thus a corre l ation betwee n  need and 

ability and fi nan ci al inf orm ati on could n ot be set up . Be cause of 

this l ack of inform atio n ¥  a judge ' s  job is red uce d to de cidin g in 

a situ ation whe t:Per to make the s ame or der a s  re quested with 

virtually n o  relev ant info rmati on as to whether the r equested amount 

refle c ts abili ty to p ay and need of each par t y ft  There will b e  as 

mu ch varian ce in the re ques ted amounts a s  there are parties , and 

l awyers who pr odu ce a re quest . The figu re de c id ed upon by the 

parties reflects any number of different values and m anners of 

assessment . Se c ond , there is n ot consiste ncy bec ause of the 

po orly defined s c ope of a divor ced person ' s  m ainten ance duties . 

T here will be in c onsisten cy acr o ss jud ges since dif fere nt judges 

h ave varying phil osophies reg arding the s cope and b a si s  f or 

m ainten an ce du tie s .  There is n ot like ly t o  be consisten cy e ven 

in one judge ' s  orders be cause of the poorly defin ed s cope ; on a 

given set of f acts , it will be very h ard to as cert ai n  whethe r 

the situ ati on full with in t he s cope of a m ainten an ce duty when 

th at duty is n ot we ll -de fined . 

It follows fr om the above dis cussi on th at i t  is n ot at all 

cle ar on wh at b asis m ainten an ce orders are m ade . They se em to be 

made basi cally fr om the "impressi on " the pres iding judge h as o f  

t he situ ation . Be cause of . t he long term and seri ous e ffe cts of 

an order , th is b asis is cle arly in ade qu ate . 
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(ii) Possible Al tern a ti ves 

The roo t of the pr oblem does no t lie in any l ac k  of 

conscen tiousness on the par t of judges , r ather i t  lies in the 

b asic in adequ acy of the m ainten ance sys tem . Even the mos t 

con scientious judge c anno t sou ndly gr ound an o rder where the re is 

no t en oug h  inf orm ation . A judge s hould not be ex pec ted to be a 

private inves tato r  a t  the he aring e ven if the answers elic ited 

we re gener ally reliable . 

What is the s olu tion to the problems r aised concern in g a 

ju dge ' s  role in m ain te nance l aw ?  The wr iter percei ves the 

foll owing possib ili tes . Firs t ,  it cou ld be a con di tion of an 

order being made that pro per and suf fi cien t inf orm a tion be be fore 

the j udge . Documen ted s ta temen ts of needs , income and as se t s  could 

be required to be in the f ile so that a j udge woul d be in a po sition 

to m a�e a conside red , equi table order . There are probl ems wi th 

this sugges tion . One is that the peo ple w ho compile the s tatemen ts 

wil l be bi ased . In most c ases , they wi ll be l awyers , and l awyers 

are m os t  conc erned wit h  the bes t in ter es ts of their cl ien ts . As 

s tated e arlier , ( p .  ) the bes t in teres t of their clients nee d 

no t reflec t ac tu al abi li ty to pay and ac tu al need .. An othe r  

pro blem is that i t  takes a gre at de al o f  time to adequ a tely 

a ssimil a te the ex tensi ve inform ation re qui re d .  I t  is n ot a ll 

clear th a t  a pe rson who hold s the office a Qu een's Bench judge 

s hould be given the task of s tu dying so muc h inform atio n .  If 

the task were performed pr o perly , then the files would h ave to be 

s tudied before tri al . In addi tion to the burden of havin g to 

s tudy suc h inf orm ation , a judge would h ave the burden of tryin g 

to assess i ts c om ple teness and acc uracy . A judge s houl d no t h ave 

to pl ay pri vate in ves tig ator no t only bec ause i t  is no t prope r  

to his office , bu t also bec ause he sim ply does no t have the 

o ppor tuni ty and access necess ary to ob tain inform ation . 

An al tern ati ve to sol ve these problems is to pl ace the 

burden where i t  is more at home , i .e . in an adminis tr a ti ve 

agency . An adminis tra ti ve agen cy wi th the time , knowledge and 

pro per pr ocedu res for ob taining and assessing inform ation mig h t 
� 
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best ensure that need and ability t o  pay are corre ctly do cument ed. 

If this wer e  done , then one of two thi ngs cou ld re sult. O n  one h and , 

the a dmi nistration's file could be su bmitted to t he j udge s o  that 

he could as ce �tain quantum. I f  the judge require s more informat ion , 

he could request it from the administration. On the othe r  hand 1 

the a dministrati ve agen cy itself co uld as cer tai n quantum. 

The a bov-e -mentioned al ter nati ve doe s no t dea l with th e 

pr oblem of what to do V�!hen need e xist s , but abi lity to meet that nee d 

do es not. One solution wou ld be to h ave the a dministr at ive agen cy 

in vol ved determine vvhether go ve rn ment ass istan ce is war rant ed in a 

parti cul ar situation. This way the inequity woul d be a voi de d  of 

either maki ng the hus band pay when he simply c a nn ot pay 1 or requ irin g 

the wife and children to li ve i n  a state of e conomic s tres s. The prob­

lem with social assistan ce is that it stigmati zes t he w ife and children .. 

I t  is not so cially a cceptable to be on welfare--espe cially when it 

results fro m  marr ia ge br e akdown . This s ocial st igma s hO\lld be avoi de ci  

if possible sin ce it is likely to ha ve lon g-l ast ing , O.eep e ffe cts . 

Mr. Vijay Bhardwaj , of fers an alterna tive so lut io n in an 

article entit le d 1 1  An Outline of the Matr imo r:. ial Suppor t Insurance 

Plan : A New Law of l"iaintenan ce. "2 2 Brie fly , hi s p roposal is t ha t  the 

systems of publi c su pport an ci pri vat e supp ort be integrated in a 

man datory con tributory· insur an ce .. Si nce it is contributory the social 

sti gma in vol ved with welfare is a void ed . Si nce it is des igned to supple ­

ment in come whe n it is ins uffi cien t to s uppor t the family , it will a void 

inequ itable treatment o f  either the wife , hus ba nd or children . Gi ve n 

tha t there is a hi gh ris k of marriage br ea kdown , i t  is reasonab le t hat 

p ar ties entering the marital state prote ct themse lves . The r ea cier is 

advised to refer to Mr. Bharwaj 's arti cle for furt her deta ils re gardi ng 

h is proposal. 

Th e writer believes that if one or some of the se alte rna ­

ti ves were instituted , some of the pro blems re garding matrimon ial law 

wo uld be a voided . With respe ct to t he role of a judg e , he co uld be i n  

a position t o  corre ctly assess ne ed and ability to pay if the se were 

appropri ately do cumente d by an unbiased a gency. He co uld then e xer ci ze 

his dis cretion by duly payin g hee d to the " conduct of the part ies and 

th e con dition , me ans and othe r cir cumstan ces of ea ch of them .. . I f  
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I f  the matrimon i a l  s upport insur an ce p l an were instituted , ·  then i f  

o n  a s e t  o f  facts , need and ab i l i ty to p ay did not coinc i de , h e  

could s ti l l  amke a n  order high enough t o  mee t  the ne ed without treating 

e ithe r p arty unf a i r ly . 

� 
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FOOTNOTES 

1. Statistics confirm that enforcement is difficult. In March of 

1977 to September 1977, 121 warrants were issued in Edmonton, 

Alberta to enforce maintenance orders. 53 were recalled or 

withdraw, 3 men went to jail and only 23 actua.lly paid up 

(from Interim Report of the Committee on Matrimonial and 

Child Support, December 9, 1977, p. 19). 

2. During the months of June and July of 1979, I sat through 

divorces presided over by several different judges. In general, 

I found that their treatment was similar to that of Mr. Justice 

Miller. As many as 60 uncontested divorces are heard each 

Monday, 50 weeks a year at the Provincial Courthouse in 
Edmonton.. Three judges hear divorces contemporaneously in 

three different courtrooms. In 1978, on the days when 

Mr. Justice Miller sa-t; the average number heard by each judge 

other than Mr. Justice Miller, in approximately 2 1/2 to 3 

hours, was 12.3. Mr. Justice Miller averaged 13.8 on these 

days. 

3 • (19 7 7) 2 8 R. F • L. 6 , ( S. C. T. D. ) at 14 . 

4 .. Montgomery v .. Montgomery [ 1946] 3 D. L .. R. 139 (B.C. ) ;  

Cullimore v. Cullimore ( 1959), 28 W.W.R .. 526 (B.C. ) ;  

Ambrose v. Ambrose (No. 2) ( 1962) 39 W�W.R. 24 1. 

5. R. S. C. 1970, Ch. D-8. 

6. Supra, n. 1, p. 14. 

7. Clark v. Clark, 6 Nov. 1978, file number 27318. 

8. The figure is different form the figure in p. 6 {5), since 

in one case no maintenance was awarded; the parties agreed 

only to transfer property. 
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9. 6 Nov. , 1978, file number 28474. 

10. (1978) A.L. R. (2d) 87', {S.C. T.D. ) 

11. In an unpublished article, "Manson v. Manson; A Classic 

Problem and a Classic Solution," Vijay Bhardwaj discusses 

this case and the problems involved in it in depth. 

12. The writer wishes to extend her gratitude to the Clerk of 

Divorce court,Ms. Karen Degroot, who was very helpful 

throughout the writer's research. 

1 3. Debrinski v. Debrinski, 30 July, 1979, file number 290 32. 

14. Stangeland v. Stangeland, 30 July, 1979, file number 31 165. 

15 .. Supra .. n. 13. 

16. Supra. n.,l4. 

17. Holland v. Holland, 3 0  July, 1979, file number 26360 .  

18. Wosnick v. Wosnick, 30 July, 1979 file number 264 19; 

Wilson v. Wilson, 30 July, 1979, file number 26385. 

19. Supra. n. 17. 

20. There were two letters in the file from the British law firm. 

One letter contained the question "what does 4 (1) {e) (i) mean? " 

A copy of the Divorce Act was mailed to the firm. In the 

second letter the lawyers we�e thankful for being sent the 

Act, but then proceeded to inquire as to what the Divorce 

Act means. 

21 • R. S • C. {19 7 0 ) C-3 4 as am .  

22. 28 R.F.�. 295. 
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Breakdown of information in 50 uncontested divorces heard 
by Miller J. in 1978 

KEY 

A. Financial information contained in the file. 

B. Source of information. 

c. Number of children. 

D. Amount requested. 

E. Amount awarded. 

F. E ither spouse receiving social assistance. 

G. Who was awarded custody. 

H. Default. 

I. First marriage or not. 

J. E ither spouse living common law or intends to remarry. 

K. Minutes of settlement or separation agreement. 

L. Other information. 

-¥ 



.L .tl 

1 --

2 --

H (R) a carpenter 
3 and drives a cab 

W(P)-$15,000 yr. 
4 H (R) -$40, oo·o yr. 

J.T. in house 

W (P) on welfare 
5 H (R) in custody 

H (R) - labourer, 
6 W(P) 's rent is 

$4 12. mo. 

H (R) - $25,000 yr. 
7 gross 

W(P) - $200. mo. 
J. T. in house 

I 

.1...1 

--

--

W's petition 

W's petition 

. W' s petition 

W's petition 

W's petition 

I 

I 

"' 

2 

--

5 

2 

1 

3 

2 

. . . 
� .I.J .. 

. .  

-- --

" 
-- --

$50. mo. each $50. mo. each W (P) -
. child, child, $781 .. mo . 
$750 lump su:rn $150 • .  mo· . .  for 
for W(P) W(P) 

$175. mo. ea. $175. mo. ea. --
child child 

: 

maintenance for $50. mo. for W(P) on 
self and child child welfare 

r-eserved for W.(P) 

$150. mo .. ea. $50. mo. ea. W (P) - $516 

I Child child mo. 

I 
$200 .. mo. ea. $200 .. mo. ea .. --

child, child, 
$250. mo. for $250 .. mo. for 
W(P) W(P) 

I I I I t 



2 / G I H I I I I 
1 H(P) --

2 
I -- --

' 
W(P) Writ against 

3 H (R) for 
costs 

4 W(P) --

5 W(P) Writ against . , 
H(R) for 
costs I 

I f 

6 ' W(P) --
I 

7 W(P) --

I J 

yes W (R) 
living CL 

yes --
I 

W. divorc·ed --

yes --
.. 

yes �-

y�s 1 --

yes --
I 
I 

I 

: 

I 

K 

--

--
-- . 

--

--

--

yes 

L 

·I 

I 

.. 



.j R 

8 H(P) owns property 

9 Both employed 
-�· 

10 H (R) no income, 
W(P) no income 

11 H(P) $600. mo. 

1 2  H(P) $ 2 , 000 yr, 
W (R) no income 

13 --

14 W (P) app. $1, 000. 
mo. 

15 Both employed 

\ 

i 
. . . 

J...) 

H's petition 

H's petition 

W's petition 

H's p�tition 

H's petition 

--

W's petition 

W's petition 

I 

'-" 

--

--

1 

2 

--

1 

2. ; 

. . . .  

...., - I -

I ·-

H (P) to transfer SA incorporate.d --

property pursuant 
to SA 

-- -- --

$50. mo. for · $100. mo. for W (P) on S .1 
child, child, 
maintenance for 1$ 200. mo � for W(P) 
W (P) 

. 

-- --

-- .. $1.00 yr. 1Children 
for --

-- -- --

. 

$1.00 yr. for $1. 00 yr. for 
W (P) and child W(P) and child --

$100. mo. for MS incorporated --

one child, 
$75 .. mo. for 

I other child, 
$475 mo ... for I w (

P) 
MS 



-

I . . . -- - --- - -- -- ·- --I 
I . . .  . . .  NOTES 

8 -- -- yes -- S . A. incorporated 

. 

9 -- -- yes --

10 W (P) Writ against ·. yes --

:H (R) for costs 
. .  

11 -- -- yes --

; 
1 2  1 child to each -- yes W plans to 

remarry 

13 -- -- yes -- . 
I 

.I 
14 W (P) -- yes I --

I 
15 W(P) -- yes -- M.S. incorporate< 

I I I I 
I ' 



5 fi .u ....... -

I - -
. .  

16 W(P) - $10,200 yr. W's petition -- -- -- --
gross 
H(R) - $16,500 yr. I 
gross 

·l'i" .. 

17 -- -- 2 - - -- --

·. 

18 -- -- 2 $100. moo ea. M.S. incorporated --

& child . .  
W (R) reserved 
right. to 
maintenance M.S. 

-

19 -- -- 1. $1.00 mo. $1.00 mo --
maintenance maintenance : 

20 H (R) a plumber, W's petition 1 $150. mo. for $150. mo. for W (P) 
income unknown child, child $292. mo. 

$100 mo. for P 

21 -- -- H(P) ,one child -- -- --
from previous 
marriage 

22 H .(R) - $1,025. mo. W's petition 1 $100 .. mo. for , I for chile } $100 mo. --

H & W J •. T. child child, 
W(Pf - $350. mo. reserved for 

MS . W(P) 

I I 

I 



0 \:)' J.J. I - -

16 -- -- yes -- --

.. 

17 W(P) -- H is divorced -- ·--

18 W (R) -- yes -- MS incorporated 

19 W (R) - - W previously . -- --

married 

20 W (P) -- yes -- --

21 I -- -- H previously --

married, 
his child resides 
with him 

22, W (P) -- H previously ........ M.S incorporated 

I married 

I I 
l 
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23 --

·.'!�' 
24 --

25 --

26 I --

27 H (R) - $1,090. mo. 
W (P) - $1, 000. mo. 

28 -- . .  

. .  

29 Both employed 

36 H (R) - . $ 2 0 , 0 0 0 yr . 
W (P) - $700. mo. 

I 
1 

B I 

,__. 

.... -

--

--

W's petition 

--

W's petition 

� W' s petition 

c 

3 

--

--

--

--

1 

--

1 

. 

- . .. . � . 

I I .. 

D 

MS 
referred to but 
NOF 

--

--

--

$6,000 property 
transfer, MS 

$100. mo .. for 
child, 
transfer of 
property 

$5,000 for W(P) 
plus transfer 
of property 

I $125. mo. for 

I child, 
$1.00 yr. for 
W (P) 

.I 

t.: �-

MS --
incorporated 

·
-- --

-- --

-- --

; MS incorporated 

-$100. mo .. for. --
child, 
transfer of 
property 

$5,000 for W (P) --
plus transfer 

, of property 

$12 5 • mo . for · 
child, . ! 
$1.00 yr. for 

. W (P) 

I 



8 I G 

23 W (R} 

24 �· --

25 --

I 

26 --

27 --

2 9 --

30 ,· W(P) 

H 

--

--

--

--

--

--

--

. . . .  ' . , 

I 

yes. 

yes 

. . 

H (R) divorced 

yes 

W.(P) d.�vorced · . .  

yes 

yes 

1 

I · 
. . 

I . 
I 

J 

--

--

. . . 

........ 

....... 

--

--

. . .  

. . 
. . 

.. . . 

K 

MS incorporated 

. . 

. . 

--

"1""·-

. .  

. .. . . � 

--

-..-

MS 

--

. . .  
. . 

L 

-

I . 

. (a) not cle1 
whether D.A 
granted D.N 
NOF 
. (b) not cle, 
whether MS 
incorpora te1 



9 

31 

I 

32 
i ! 

33 

34 

35 

I 
36 

37 

38 

3 9  

A 

H (R) - $11.44 hr, 
a welder 

"To be stated at 
trial" 

--

H(P) retired 

. - . . 

W(P) - $19 ,000 yr. 
gross 
H (R) - $25,000 yr. 
gross 

--

H (P) -$1 ,·250 mo. 
M(R)- $1�000 mo. 

. .  . . .  . . . 

--

W(P) - $725. mo. 
cashassets, $ 900.00 
H (R)·- $1, 2·oo mo. 
cash assets 
$17,000 .. 00 

1:3 

w•s petition 

--

--

H's petition . 

w�s petition 

--

H's petition 
. .  

--

W's petition 

. ' 

\,; 

5 

2 

�.,.. 

--

--

-.-

--

2 

. .  

' .. . .  

I 

. JJ I J.:J 

maintenance for $75 .. m. for ea. 
W (P) and childr.en child, reserved 

for W (P) 

maintenance for . $50 mo. for ea. 
self & children child 

-- - -

-- - -

$1.00 yr. for $1,00 yr. for 
W(P) . W (P) 

I 

...-- .,... .... 

-- -- . 

-- --

... 

lump sum to P of (W) P- $1,000, 
$1, oo.o .. $150 .. a mop per 
$2,990 .. 39 pro- child 
ceeds f±om house 
sale to P 
MS 

I ... 

W (P) 

-� 

--

.... ':'"" 

--

--

--

--

....... . � 



1 0  G 

31 W(P) 

32 W(P) 
;r 

33 --

34 --

35 --

36 --

37 --

38 --

3 9  W (P) 

I I I 

H 

--

--

--

--

--

� . ..,.. 

--

--

. Wr it against 
H (R) for $ 938 .. 

.L 

yes 

yes 

yes 

. .  yes 

yes 

yes 

. .  ' 

W divorced· 

yes 

yes I· 

. . .  

. . I 

. . 

I l 

u· 

--

--

--

W (R) living GL 

--

W (R) living CL 
.. . . ... .. . 

--

,..._ 

--

I 

.. 

: 

� 

. .  

.. 

MS 

. ' 

I\. 

--

--

--

---

--

- !�!"'!'. 

..--

......... 

. . , . . ... ·. · ' 

incorporated 

I 

l I 

I 

. ·  ·, 

J..J 



' . 

11 

40 

41 

42 

43 

44 

45 

46 .· 

A 

H (R) - $1,200 mo. 
W{P) - $640. mo. 

I w (P) - $163. mo. 

· H (R) - $10,000 yr. 
net 
W(P) - babysits 
part-time 

H(P) - $1,300 mo. 
W(R) - employed 

H (R) - painter, 
unemployed, in 1977 
he made $2,boo�oo 

H (P) - $18,000 
gross a year 
W (R) - Real estate 
agent 

H (R) - an 
electrician 
W(P) - unemployed 

B c 

W's petition 1 

W' s petition . --

' W '. s petition 2 

H's.petition - -

2 

H's petition --

W's P�"t:-ition '3 

I 

I .. D 
. I E F 

$300 mo.� --· - -
child, 
$200. mo. for . .  
self, lump sum 
$25,000 

-- -- - -

$50. mo. for.ea. $50 mo.·f.or.ea. --

child (2) child, 
reserved .for 
W(P) 

-- -- --' 
i 

$1 .. 00 yr .. for -- wife 
self and childrer 

. .  

_.,.., -- --

$200 mo .. for $100 :mo. per. �� 

W(P) child, 
$20,000 lump sum reserved for 
$100 mo. per W(P) 
child t · 

I 



12 G tl 

40 W (P) Writ against 
H (R) for costs 

41 -- -
-

I 

42 W(P) - -

I 
43 -- -

-

44 W (P) -
-

45 -- --

' 46 WO?) --

. 

I I I 

.J.. 

W - widow 

' . 

H - divorced 

yes 

yes 

yes 

yes 

yes 

yes 

' .. . .  

I 

u 

--

-
-

--

--

--

--

--

.... 

--

'• 

--

-
-

--

I 

--

. 

-
-

I -

' ' 



13 A 

47 - -

1r 

48 W(P) � no.savings 
no income 
H (R) - $1,300 mo. 

. ' 

49 - -

50 W(P) - $29,000 
savings plus 
shares and property 
interest; 

H (R) hold over 
$860,000 in shares 
under a company 
veil, several other 
assets 

I 

I I 

B 

; 

- -

w t s pe.ti tion 

: 

�� 

w• s petition •. 

W '.s af:eidavi t 

I 

c 
. . . 

- -

.. 

2 

. .
.. 

. . .  ' •, . . .  

. 1 

. 

. . .  

.. . 

. . 

. . . 

... _. , . 

I 

.. .. 

lJ 

- -

. . . .. 

$50 mo. for ea. 
child, 
$100 mo .. for 
W {_P) 

. .. . . .... . ... 

.. . . ' . . . 

$400 mo, 
child 
$250 mo. 
W(R) 

. . . .  

for 

for 

I 

.. 

' . .. � ... 

.c.. 

- - . 

. .. ... , . . . 

$100 mo. for ea. 
child, 
$50 mo. 
W(P) 

. .. , ... 

MS 

for 

•, � ' . ,. 

incorporat�d 

. .. . · . 

MS . . 
: 

.. - ·  

$200 mo .. for ·ea. $200 mo. ea. 
child ·child 

$300,000.life 
insurance policy 
with children 
as·beneficiaries 

'\ ' .... 

..t: 

- -

•- ' '1' "' 

- -

- -



.1.":1: I \.:.1 .. 

I I ! I 
47 I -- -- I 
48 W (P) --

49 W (R) --

50 W (P) yes 

I 
� 

: 

I 

.� 

yes 

yes 

yes 

yes · " . 

I I 

I ! 

I 
l 

I 
I 

I } 
l 

-- --

-- --

-- MS 
incor.pora.ted 

W intends to MS 
remarry, incorporated 
H living CL 

. I 
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Breakdown of Information i·n the 10 Contested Divorces Heard by 
Mr. Justice Miller in 1977-1978 

Key is the same as that for the 50 uncontested divorces for 1978. 

� 



1 

..,.� . ' , .. 

2 

_ ...... ....... ·-··-�"" 

... ··- .. 

3 

4 

H ( R) net worth = 
$50,000, income 
$12,000 a year 
Detailed info:rmation 
re H' s and W's 
expenses, incanes 
and assets. 

H (R) $925.00 mo., 
W (P) earns $4,500.00 
a year, Detailed 
information re 
H' s and W's expenses 
incomes and assets 

H (R) unemployed, 
a stu1ent, 
W(P) $12,000 a year, 
detailed information 
re H' s and W's 
expenses, incanes 
and assets 

H(R) $7,000 a year, 
W(P) expects to earn 
$4,000 a year, wife �as assets in excess 
of $20,000, Detailed 
information re H's 
�d W's expenses, 
�-----� --� ���-�� 1 

W' s petition, 
H's discovery, 
documents, 
receipts, 
etc. 

W' s discovery, 
H' s discovery, 
W' s examination 
on her affi-
davit, receipts, 
etc. 

' 

W's discovery, 
H' s discovery 

W' s discovery, 
H' s discovery, 
Petitions .. 

i ! I •.. 

$125.00 mo. for $125. 00 mo. for 1 Wife -
child, child, $129.00 mo . 

maintenance for reserved for W (P) 

1 W (P) 

' 

$200.00 mo . M:rintenance 
for W(P) reserved 

.• · 

- -

. 

- - - -

" 

-
$50 mo �  for 1 child -

3 child $90 a month -

I 
I I 



1 

� . ... _ 

2 

,_,, ....... -......... _ 

3 

...... 

4 

'¥' 

W(P) --

-- --

·, 

Writ against 
H for costs 

--

H - two children 
--

W .... one child 

I 
I 

I . 
I 

Yes -- --

" 

.• 

Yes -- --

H divorced, has 
children fran -- -
first marriage 
but pays no . 
maintenance 

:I 

Yes -- --



I 
5 

... 

6 

....... .. .. . ._,. .... _ .... _., 

7 

'"''· .... -

8 

� 

H(P) over $800 a H's :petition, 
rronth, $50,000 W's :petition, 
'\\'Orth of equip:nent, H's affidavit, 
$25,000 in property. W's affidavit. 
W(R) ovms 99 shares 
in an oil filed. 
Joint interest in 
trailer, prqperty. 
H's expenses set 
out�in detail. 

W(P) - waitress and W's petition 
self-supporting, 
H(R) $800.00 mo. 

H(R) - $1,000 a mo., W's discovery, 
W(P) - $750 a mo., H's discovery, 
Detailed infor.mation W's petition, 
re H' s and W' s H's affidavit. 
incanes, assets, 
expenses 

H(R) - $10,000 yr. W's discovery, 
W(P) - $9,300 yr. H's discovery, �.T. in tv.o proper� W's petition 
ies, detailed 

· 

information re H's 
and W's incomes, 
ssets and exoenses 

I 

·- -
$75.00 mo . for ea. W(R) - lump sum . W(P) was, no longer 

· child, $250 mo . of $3,500 reserved is 
2 for W(R) right to main-

tenance 

\ 

Lump sum of $3,000 Lump sum of 
mainte nance $1,000 -

- - .• 

reserved 

$100 mo . ea. child $100 mo . for 

3 maintenance and/or eldest child, $75 
lump sum ($30�000) mo . for other --

for W(P) children, reserved 
for W(P) 

. , 

Maintenance Maintenance 
Reserved ----

I 



I 
-W(R) --

I Yes -- --

5 

·� 

' 

.. .. ... _ 

W(R) - Yes -- --
' 

6 

·. 

-··· .. . ,. ....... __ 

W(P) -- Yes -- -- a. Notice of appeal 
dated Nov� .1978, 
no app. decision ye 

7 b. H was committed to 
mental institution 

>! ; and was incarceratE 
for violence .. 

..... __ 

I 
-- -- Yes -- --
. .,._ .. �-

8 



9 

.. , .. 

10 

__ ,._ "' ..... 

" ·-�· 

H (P) - $600 mo . , owru 
property, W(R) $400 
hr., part-time, $70 
mo. fran son, 
Detailed information 
re H' s and W' s 
incanes, assets and 
expenses. 

�(P) - $900 mo . 
fJ.Tt.: . with H(R) in 
[two properties, 
Info:r:mation re H' s 
and W' s incomes, 
assets and expenses 

W' s discovery 
H's discovery, 
H' s petition, 
W's petition, 
W's affidavit 

W's discovery, 
H's discovery 

I -
Int. maintenance Maintenance of W(P) - $263 mo. 
of $250 rro .·· lump $50.00 mo . 

sum of $10,000 
--

\ 

-- 1-:18 - partition MS incorporated --and sale of 
jointly owned .• 

properties 

'! 



j 

... . �-

I 

l i 
I I I 

f-..J .0 

I I 

I 

� (ll 

I I 

� 
�-n � s ft � 

·. 

i 
� 

� 

I I 

I I 

tJj 0 g: 
� 1-'· a li n 
a 

! 

I I 

I I 

� 

h1 � 

ff� (1) � rt 

g 
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Breakdown of :rnformati:on: :i·n· ·the 20 Uncon·tested Divorces Heard by 
Mr. Justice Miller on July. �0, 1979 

KEY 

A .  Financial information disclosed at trial. 

B. Financial information contained in the file. 

C. Number of children; who was awarded custody. 

D. Was the respondent present or represented at the hearing? 

E. Amount requested. 

F. Amount awarded. 

G. Either spouse on social assistance. 

H. Either spouse living common law or intending to remarry. 

I. First marriage or not. 

J. Minutes of settlement or separation agreement. 

K. Minutes for the divorce. 

L. Additional information. 

Note: The source of information is indicated at the end of 
the box when it is relevant. 



ruly 30, 1979 

1 No 

.1f' 

2 No 

H (R) employed, 
i incane unknown 
W(P) -

I'm receptionist 
, $225/week · 

.8! 

2 

W(P) 

Yes, represented 
testified to 

· adultery 

$100 tro .. ea. 
·· child, medical 

and dental 
expenses of wife 
arrl children 

MS 

MS 
.,. Incorporated 

j � � ·-·�;::;;.::.l'f)r•::�;;r·,.,·�·l;l" ��"'et'Jt;;i2!'!th!!;2tff*dr.U!!f·\.!Wk!�!t,�;;mT:-zK�i:dlPt:fj35 ! :zf · �- · ry ... J.:nt:Tt!fb��iffi·t!X'"�Al�·&f¥fl2M4fimi!:?k�� � . .  , 
I . 

l: 

· H(R) - self- : r· 'I H represented . $50 mo. ea. 
.� unknown, . · 3 . · for W(P) of 

J gross, J .. T. 

employed, 'incanel
� 

· .1·, but not present child, lump sum 

'1 W(P) - $715 mo. ;; 
W(P) : � $3,000 

-= 

MS 1 
l-· 

MS 
Incoq:orated 

�11 
l 

�!t!"'-.ftm!?!H!!f!i&�� f """'�.t.ltJ� .• u�t�t:�·f•"'' .. .. u .,:';ij::;;:l!:}:0:\:".�1.i"\l.t�':."!l'�'i-.,-,f.o�',t 

3 

liir.r.;��'liot!l•'��;tf�! .. .,..H/o�IV'�·...:�· 

4 

No 

:1 H (R) - Incane . l unk:n ':. awn, 
: i W(P) - $950 mo. 
:, :1 .. I I. l l 
\'if! 

iJ 
.-r,t � 

lilt. 
· 1.. r· 1 � � L -;,t � •• 

. �  

. .. 

��� ·��···!�-� •. b.��x���G����p···�·�Si�N®IWRC 
W(P) - $850 net · , W(P) - $17 a dayJ. 

per tronth ·i �s driver; $132 

\ 

· wk. at other jo. 
H (R) - best of rr· 

\I W' s knowledge .J $20 , 00 0 year bu 
. is pr.esently on 

v.;orkmen., s 
canpensation 

''"'·! 

.�! 

:�. 

''"' 
·, 

��;. 
·- .. , ··'�".<;Bf�'.;;�m;l'·�''"'u<n��, ;��·;;:r·l��.i ..·.({."!'����.f!fRi'ijf:,!l: 

w (P) - employed 

5 

.u�W(P) - training 
as a cook, is 
receiving $1,000 r· 
equity in house S 
u ( '0' - 1 � 1-v--,,, "Y"�"Y" 11 

2 
.. W(P) 

No .. 
Reservation for 
children 

' Reservation for 
children 



��M'f[.f!·l!t§tbit;t� � 

1 

�··� 

2 

I 

% 
r 

•21 

Htwi,,...�� 

I f . � .. 
:.;�"t�i��·n.,; ·t"':-,;;..r:;:!<.f\.1A.' .�·��<.!T.li':l�J;..• 

'� 

�i H living CL Yes 
I 

.J ·l . 
·� r····-·-... 1· .. """.'"''"-" 1 1. 1 ; ; t l 

"<����� � �b @'j· d0tf'Ytfte1'!1fett!;eti£t� I 

I I') :� ij i1 
11 I ' l 

I Yes ' ;' 

I 

MS 

MS 

5 
\ 
� 

::'"��Vf;;;ot:,.�5!�Jt!!tt!b·.r_:.Jt_ _ _.�_i::IL 

·" .��\�:_--�.�""f�".T<I'"'.-tf,··:i'<·.� ·�-.. >!.J.+I.�• 

Eunds £
_
or divorce 

e mental cruelty 
10 ticulars include 

· the effect the H' s 
financial irrespon­
sibility ·had on her 

!i -
!Q'W%f4MMJm.!!MHt!M�,. , 1. . , -'-u·" .-.... �-m:WO��_B��£1:g1&Ml$!bl1il@ldai�:SMt®•;:$lWMM4M14:f4\1}E 

! Yes - Petition 

3 9 

W - previously 
:rra.rried - hearin 1 

' � ' . . . .. """"' . ��m.--""�-�� 
4 

\ 

'lt:.(,C:J._;..T:J_ft.fi' ,;.t'#;;;1? 

5 

I , 
.w:j 

�l :rl r l 
:I �� i: 

, 
� ' ... 

···":l'"·li.'T' r,.,...,..!):"':\t�li�;�•:J:iiC\i':l<i't?'!"''"'·'l'!'lfi'Y·=L.""""·n'v····m·--,_,L.!o'1'IJ<"''"L>'"'· 
• t �:.!.�-4��-�:!t.tf='�·r ... t�'ir ..... ��?�:.r-'.� ·t!�����'!�·· , '' ! � - ! Yes. 

MS 7 

1W1• 
�; 

... ,li:l�rn:�,y�.,f')f�J."';J�:i1z'Y.l�:YliJ���: 

� I 

•, 

I;'�����i'�F!tl�:c.2�crf.ii����m�im?i.����·r.t 
No idea where H is 

3 I nor of what he does 

�·tmw:: ... �m:'E�?t;:,��:!;.,.wl&:&:·wn��s��.t1'..!&!tae·e .. "fui£f!tre'i\\��. �tt&'Jt!!!!����!!Mfl.tNld'\M�mzf·Alr..tti�t.um•;g:;mgi tli2mi&l . .. , . . I ,� . 

I I 



No 
6 

� 

No 
7 

.�.:.:..:-�:.,_.. 
' H (P) - truck 

driver and 
.... , farmer in past 
' W (P) - housewife 

farmer1 JT 

:";":r ;;.�.;�=-=t�t:�'"'n:rr-m ·;�··m �Jii!'.;.;;'� (IJ H (R) - construe-� � 
:l tion, assets 

unknown, 

3 
W(R) 

3 
W(P) 

/: 

�' .�t 
! Yes, represented 

testified to 
adultery 

Yes, represented 
testified to 

@ adultery 
,.g:j I . W(P) - welfare ji plus $300 mo. ,� fran H 

1:. 

t{i 

$75 mo. ea. child� 
lump sum of 

' 

$40,000 for W, · 
MS 

$100 m6. ea. 
child, $10_, 000 
lump sum to W 

MS 

MS 
in�rporated 

�-�f�.-�t:fln;::::·-::rv_,...,._;..r·U�J[Ti>� 
MS iiicorr:orate 

. , I � � . rl' :1 � O'k'\''Z.·!MOOi.!1\l!i!l§Mif¥��M!� ��At���·-. /���'f��i'; .r�£1<11· ��i-ff.!(��r.Ml� :t.\&t.ftf£l'%t!$}Jti$£it@?tnW'i#��ilMM:rr&&'i.;r.-· 

8 

. I H (R) - unknown ,; 1i No 
W (P) - on· SA, t .I 
undisclosed !. ' W�P) 

�. ; 

Reservation for 
child 

;��!.il��.,!i<i�'. .�!l\'iW11iitUMmiCW''IW'�.jt •. Ulr;.\!.;�lml!W1!£i�:.J:UJr'�� .. 
H (P) - $450 mo. ,I· 
Yellow Cab 

-'�m:;�i�;�p.��<��{f·[J����::;,qt'YGVIV'H'":f'!!-q� 

9 

10 

ll.' 

Both wrkim 

\ 

':i.ll�lili1��!i!· 
(P) is a 

.chine operator 

•'"'Y"X.��Ti!.(��Jifi!}":;�;�j'}_o{..,to 
.iW(P) - sales­

person, 
,.J$4, 000 a ino. 

W (R) -
j unemployed 
I 
I 

��j 
� ·.Jait'.;t����it\J!i\· 

l W(P) - unem­t played, 
H(R) - a machin 

! operator, $7/hr 
'1 40 hrs./wk. 

H(R) owns. hane ' 

.. -r:�::..:�' .w.; 
,'J • � � 

N/A 

�"' 

3 

;t�"YJ 

·��;i!{;;:lf.�l'!ft�'i��'if!'Ir_[�!ttf:�!!liW1�'h';!i$.;��}'t\C<eF'ift:•trtt ···eyw,n·••g•'"•,:8r t+"fr<r� "·''"'·'�'"+'h tiAWG'; 

.• $2,300 to W (P ) 
! , 

MS 
MS i ncory;orated 

w;ef\'.O!Hili!lhti""'-��.!�·B�!4!!ti��-��LJ';\;Ir1%'f!���·��-!t.�, .. 
Reservation for 
children 

No Order 



I I \t�$tij1Kfu£$4fr}t2t§fttWM®MJ$ftM�.� !1it!H5!!ii!S!ffi?i!Efi§Eti!M*Ft*A2�$·t"�l:i�tt!tilliif�M ?ift?f:t-iW?flG!?�!���� ,.,..,.,'mtl". ��·"!!i¥ifHt2!MfRittflteWMUitW�' 
6 

7 

I Yes MS 6 
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. 1 I " J • W on welfare -
·· Yes ! MS 

. 
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undisclosed 
__ 

amount 
(Petition) 

� i 
-· " ·· ·· · · ·t�t.���.PJit�%1&·.,�}iiS�1!�lf2tiit>i$uVX'J*�·$J;g;g..wgzMUM:w&M®Ui@$l 
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W on S.A. 
undisclosed 
amount 
(Petition) 
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:1 
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I• 
.• �������'.:tli�i;;��x��� � .• �:��.,;;,r.;.:�,.;�.��?it.��·��'l!ira�!�' ·"...,, . 

I !.· :1 
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.l 

I I 
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ool 

1('-'' � 
Yes 

l.' 

6 H(R) in jail 

� � 
·�;.m*.t-J!���l:tY:rwWWl'fiiiiffc�"§·����:�;;{�:;;;:;;��t�;;r��'P�S=m 

.6 

__ ;: lt ... ··" ���?f�M.«WFJ&f;�?.:�'W?ntaa.::v&f,;;rw.�;;I'"1.'$C!m;i�;T.:.§@@G$;.,t#�4�1S'M!m;;w£5 

10 ,, 
:1 N 

� W (P) divorced �� 
� 

MS 9 

DM!jti$ii$i%\fl$�_mSti/M!a����"�12f�'!?�tit·!iil$tt\!i<fE·tH!!t!IM:b5t'!��SJ'fll!;1���689J:Jii�il1't�!lJtt���=.m���t��'liir':l�:f)i!\'WJ��j��..,d· 
11 ·ljYes 
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5 

� 



12 

� 

13 

14 
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No ��H(R) - employed, , incane unkn0#11, � W(P) - $237 wk. 
� '1 • 

.... q 

H(P) - $2,000 mo:·f!f'(p) - $1,400 
IIJl Til() e f W(R' - unknown 

J ' 

2 
W(P) 

,, � 
i: 

H represented, 
present? 

... -

$150 ; TilO.. ea. 
child, reserva­
tion for W(P) 

- �· -- __ ._. 

.,. .Ma.intenance for 
W(R) , 
Property 
settlement for 
W(R) 

$150 mo. ea. chile 
reservation for 
W(P) . 

rl Reservation for 
·W(R) 

. . I 
•· . · •  

•• ·'J}.;l'"""� .. , ., . .  �' -' ·��&";, '!L :a�'"m����ii)$i&StiGMWMi¥$-t:.SWiGI$!?:m$WJ£i;tWifm«S�@QWS':A@, 
W(P) employed · : H(R) - truck :I H t d 

• 1 driver, 
presen

ted
an 

: � W(P) - $20. 50/da represen 

·l dr' . 2 � i as �ver, casua W(P) :. j labourer in :1 I 
� � surnner, ... ,1 

$75 mo. ea. 
child, H pay W 
$10,000 and will 
transfer his 
equity in 
matrimonial 

MS 
Incorr:orated 

· � detailed infor­
-�� rna tion in � discoveries re 

� 
Jl 

\�� 
fthomeMS n·:., 

• ..:IliA:" 

' 

i'!lJ.'t"���a!U:1A1t 
W(P) - employed 
as teacher 

l I H's and W's 
, income, assets \f and expenses 

�I 

��\f.m!li!�!(������������l�T'· �;,���mrz:, �H represented, 
I: present? 

1 
W(P) 

���#*'"'iwM.�12tm:f::m%��#:l:g:)���;1�C:'im'mta:fiam 
$68,000 
Lum sum to ' W(P), W(P) will 
transfer 1/4 
section 

MS 

MS 
Incorp::>rated 

f¥itifi!Jdllei!fa�ISjM}'t!i1t'li�.Jj�f\ltmx t . . d �=t'"""""O!l'l!t""'"'«l!!t��· W(P) employed . , N/A 
�� .. ����$\B�N!!\Zlm� 

Yes, not 
.,�'i&!G,'l1�r?�l-'� ,.-;·-.,..,f.jtt",UL• ',.:'�!IIJ: 

16 
-�- represented 
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No 
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� 
� 
:a� �(P) - unemployed 
�receives $600 mo. 
i_jfran joint 
I ;venture 
!>i 

3 
W(P) 

i i· . I I .,�1 t � ·I -- , :;·•t17.l.:..�.a:;:�aa:,�··): ����·';�cm:aate-%t!'Z- r . ..;,jH (R) - emploued · 

• J: ' • I 'Jincare unknown, � · 2 �. 
�W(P) - $90 wk. 1 . 1 W (P) 1S.A. at $225 mo., · 

· 

]Faro. All. $35/mo. · 

H repre$ented, 
present? 

No 

t•\ 

: 
I 

I 

J • 

$200 mo. for ea. 
child, 
Lt:liTp sum of 
$120,000 

MS 

MS 
Incorporated 

--- - - � ... _. · - --.-u�R!f*&*! M&Q!!W@M� 
$100 mo .  ea .  
child, $100 mo. 
for W(P) no 
access to 
children 

MS 
Incor,FOrated excep 
for "no access" 
clause 

• 1 I tlW!?W@Nii#l'fi�G-�!'f(9\I!��P�· .��"· ����- :•.,� '""��- :t!1: mstir\<m;t"rUQM&hFMiiSitM%?t•@1il$m'Uf . . 1:..�.:.lf.0��£.1.!�: •• >.££!.l"'!�!::!L.�ii���':!'��:r ·j·�- ...:�· 

No 

19 

20 $740 mo. W(P) 

: .�N/A � __ 
1 W(R) present, S.A. as of 

· l not represented, Ma.y 12/1977, NOF 

�- � � testified to 
·. ,l .. · • adultery 
� ! t ·! ' . . � ;a: I '4 ..< 

S .A. not mention .. 
ed at hearing. 

;i '.:t· . \l!'L�-���;�wntmML'�1:��4 '�H(R) - $1,000 �· 

·' �� , .. ,�"'l ' "C:li.:.t:""''' 
("l�'JI�� .�H (R) - present 

1:and represented, 
�testified to 
jladultery 

W (R) not request .. 
ing naintenance • .  G:·mm��·�lfi�:L"",tit.'!!'l�""': MO��--=�---", �·.�w�I"""M!fl'!::. -���ll'l'!t"'r.4k.a�::ai'!'!M:.'.'!'!;t:f�.1_; 

;;mo. (H ' s affi- ' tlaavit) • W(P) -
Ti$535/mo. Detail­
;ed infonnation re •I , 

2 W(P) 
,, 

$100 mo. ea. 
child, various 
transfers of 
land 

MS 

MS 
Incor:porated 

'j incane, assets, 1 
·: . di j f �n s- � 

� """"""'��£'di?SiiL." 01%�..Jl�"�-.,.,, .• J\/,'lffl}�lo'.:;;w;4&i"M\W�f:»:i.E�§\1$!!ltl!!l<i.Ji!!W'C\1SJ 
.. � 

lo'J.;..-t�Y:li'ir..'l 'M,(:<I"t".;;:. 

:I 
11! i 

' 
.�<;'.\\?.�'M'o?".J·��'A\!.'1:��·1'· 
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