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SHAREHOLDERS' REMED IES 

1. Act io:1 by Shareholders 

The central issue in shareholders' actions is the 

shareholder's locus standi. Gower remarks that while fellow 

partners may call another partner to account, a director's 

du·ties are owed to the company and not to the shareholders, 

who thus d·:) :1·:.'..: normally have locus s·tandi to complain of 

the director's breach� 

The director's duty being to the company, the 

company itself has the right of action for the breach, but 

unless there were some \BY of circumventing the fact that 

a board of directors will not instigate action against itself, 

both the com�any· and the shareholder would be without remedy. 

While the shareholder may exercise control over 

the board through the general meetings of the company -­

the princip_ie of majority rule -- this is no solace to a 

minority group, nor does it give the individual shareholder 

a right to bring a.n action for a wrong done to the company. 

This disability of the individual shareholder or 

minority group of shareholders is the so called rule in 

Foss v. Harbottle. 

2. The Rule in Foss v. Harbottle
2 

Really the so called rule is a compila�:ion of 

dicta from a number of cases. However, for clarity it 

1night be useful to review Foss v. Harbottle itself. The 

Victoria Park Company had been formed with a view to 

developing certain land as a housing estate. The defendant 

directors of the company had bought a large portion of 

the lands in question and, resold them to the company 



at a subst.'3.:,J.:ial profit. Sir James �Hgram, v.-c., then 

stated the principal allegation of the plaintiffs� 

One ground is that the Directors of the 
Victoria Park Company, the defendant 
Harbottle • . • have in their character 
of directors, purchased their own lands 
of themselves for the use of the comp?ny, 
and have paid for them, or rather taken 
to themselves out of the monies of the 
company a price exceeding the value of 
such lands • • . . 
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To this the defendants demurred claiming that the plaintiffs 

could not sue in their own name or in that manner sue on 

behalf of and represent the company itself. The Vice-Chancellor 
4 

agreed: 

Since the shareholders [the supreme 
governing body] retain the power of 
exercising the functions co�ferred 
upon them by the Act of Incorporation, 
it cannot be competent to individual 
corporators to sue in the manner proposed 
by the Plaintiffs on the present record. 
This in effect purports to be a suit by 
a cestui que trusts complaining of a 
fraud co�uitted or alleged to have been 
committ�d by a persons in the fiduciary 
character. . • . ,Now, who are the cestui 
que trusts in this case? The corporation, 
in a sense, is undoubtedly the cestui que 
trust ; but the majority of the proprietors 
at a special general meeting asserrbled, 
independently of any general rules: of 
law upon the subject, by the very terms 
of the incorporation in the present case, 
has power to bind the whole body, and 
every individual corporator nust be taken 
to have come into the corporation upon 
the termf> of being liable to be so bond. 

A succinct statement of the the effect of the rule was 

given by Jenkins L. J. in Edwards v� Halliwell:
5 



''The rule in Ji1.1·s v. Harbotl!e • . •  comes to no more than this. Fjrs<, the 
propl!r pl.�intilf in. ;tn action in respect of a wrong alk·gcd to be done to a 
company or association of persons is prima facie the company or the 
association of persons itsdf. Secondly where the alleged wrong is a 
transaction which might be made binding lln the company or association 
and on all its members by a simple majority or th.; members, no individual 
member of the company is allowed to mailltain an action in respect of 
that matter for the simpll! reason that, if a mere majority of the members 
of the company or associations is in favour of what has been done, then 
L'atfit CJIIII<'Stio". 

The rule stands for (1) majority rule in corporations, 

(2) the principle that courts will not interfere in the 

inten1al disputes of corporations, and (3) that the 

company is the proper plaintiff to seek redress for a 

d 
. 6 

wrong one to 1t. 

At a glance the real difficulty for minority 

shareholder becomes apparent. If the wrongdoers are 

in control of the compar;.y, and only the company can sue 

for a wrong done to it (but substantially affe�ting the 

rights and investments of the .minority·) , .  how is the 
; ' d... r. t. t· . - : i � / . � t-�, 
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minority to get its remedy? : �:Q.J:� a T:y�ct,.qf the problem 
7 

has been well elucidated in tqe :Lawrence Committee's Report. 
, • ' t :' . 

While the ct>l'poration's personality m�y 
be a fiction, as an economic organization it has: a reality of its own. Lit 
follows, therefore, that a wrong done to a company results in injury to 
it in a direct and real sense. At the sarrie time, �njury has occurred, in an 
indirect sense, to the shareholders of• the company, as the value of their 
investment may thereby be reduced. Therefore, one of the substantial' 
problems arising out of the Rule in Foss v. Harbottle' is-who shall deter­
mine and instigate what action or proceedings, if any, the company shall 
take to redress a wrong done to it?l 

''7.3.4. It is absolutely essential to an understanding of the Rule and 
the difficulties which surround it to understand that under English law the 
decision whether or not to sue in the corporate name belongs to the 
general meeting of shareholders where the majority rule applies. The 
principle of the ·supremacy of the majority is fundamental to corporation 
law and is expressly stated in the Ontario Act ( s. 79 ( 1) (c); see also Nob le 
v. Cameron [1955] O.R. 608 (C.A.) ) . The principle is that persons who 
acquire shares in a company are deemed to have agreed to submit them­
selves to the decision of the majority at shareholders' meetings in respect 
of all matters which are within the competence of such meetings. (file 
majority rule principle is significantly strengthened by the further principle 
that a director is not disqualified in voting as a shareholder on a resolution 
to approve a contract that he has entered into with the company

_ 
(North-



West Transportation Co. Ltd. v. Beatty](1881), 12 App. Cas. 589 
(P.C.)). In fact, in his capacity as a shareholder, he can use his voting 
power to ratify a breach of his fiduciary duty. Since under United Kingdor1 
law the power to commence proceedings in the company's name is vested 
in the shareholders in general meeting, it can readily be seen how the 
'majority rule' led to the decision in Foss V. Harbottle. ar the company, 
as represented by a majority of the shareholders, considers that a wrong has 
been done to the company, it can bring appropriate action. On the other 
hand, if the company, as so represented, d.oes not consider that it has been 
wronged, no proceedings need be taken.J .. 

The Report, above, notes that the affect of the 

4 

8 
decision in North-West Tran�portation Co. Ltd. v. Beatty 
is to reinforce the power of the directors to exclude actions 

in the companies name by the shareholders in general meeting. 

The Lawrence Report considered this aspect of the route 

even more critical in Ontario than in England, because 

residual management power in a letter patents type company 

does not rest in a majority of the shareholders in general 

meeting as the English registration type of company (a 

debatable point) but is'clearly conferred upon the directors 

as an incidence of management powers. "And nothing is more 

germane to the managemept of a com�any than the decision 

to sue, or not to sue, on the companies behalf. " 

Report, 7.3. 5.) . 

(Lawrence 

The Select Committee saw this difference in corpora­

tion law as potentially f�ustrating the exceptions to the 

rule: 

"7.3.6. This significant distinction between the United Kingdom and 
the Ontario law considerably confuses ·the application of the Rule in 
Foss v. Harbottle and the so-called 'exceptions' to the Rule, to which 
reference is made below. If the will of an Ontario company is the will 
of a majority of the directors rather than a majority of the shareholders, 
the availability of the 'exceptions' to the rule whereby an action can be 
brought by a shareholder on behalf of the Ontario company to remedy 
a wrong done to the company is clearly frustrated by the fact that the 
wrong is likely to have been done by one or more of the directors who 
themselves, as managers, determine whether or not the suit shall be brought. 



Although the distinction is undoubtedly correct 

in theory, in practice most registration type companies 

give up the residual power to manage to the directors 

5 

by a provision in the ar-ticles: see Article 55 of Table A 

in the Alberta Companies Act? 

3. Exceptions to the Rule in Foss v. Harbottle 

As the ·La\vrence Report, supra., notes, the 11rule" 

and the "exceptions" thereto are often confused. The rule 

is simply that the majority of members voting in the general 

meeting may determine whether or not the company shall 

commence action against the directors for a wrong done to 

it. The exceptions are three in number, and the statement 

. . . d 1 . 1110 h d by Jenk1ns L.J. 1n E ward� v. Ha l1we has been rep rase 
. 11 

and approved in Canada in the following \vords: 

"I. The majority cannot confirm an act 
which is ultra vires or illegal. 

II. The majority cannot confirm an act 
which constitutes a fraud against the 
minority where the wrongdoers are 
themselves in control of .the company. 

III. The majority cannot confirm an act 
which can only be validly done or sanc­
tioned, not be a simple majority but 
by some special majority; otherwise the 
company could de fa.cto do by simple 
majority something which required a 
special majority." 

In these situations the individual shareholder 

may sue as plaintiff to enforce a right of the company, 

provided, however, that four conditions precedent are 

fulfilled. Addy, J. in D' Amore v. Jl.1cDonald, supra, 

summarized these conditions, on the basis of a statement 

in Buckley on Compani�st2 



1. The right must be one which the company 
itself could assert. 

2. The shareholder suing must have exhausted 
all the reasonable means of obtaining the 
institution of an action before suing for the 
company. 

3. The alleged wrongdoers must turn the scale 
of the majority. 

4. The wrongs sought to be redressed must be 
fraudulent in character in the sense that those 
committing the alleged acts must bP �ndeavoring 
to secure either a direct or an inderect advan­
tage over the shareholders or else the acts 
complained of must be incapable of ratification 
by reason of the fact that they are ultra vires 
or that they require a special majority which 
has not been obtained. 

4. Ca:>es on t�v:; '�ule and the Exceptions 

6 

.;.'hou9h it appears :at first glance to be a sii"'ple r'\.lle 

\>Ji t!1 clear-cut exceptions, in fact Foss v. Harbottle ha·:; l�-'c:d to 

no ::ne: of !)roblems in' its application. :-Jot only is it surrounded 
))�7 a :Jrocedural thick,et that �·Jas not intended by lvigram V. -c. 13 

but it is \\7i th emphasis on the rule rather than the exceptions 

that the courts have approached the cases. In this sense the 

rule represents the accurn�lation of dicta from swJsequent cases 

that reinforce the principle of majority rule as an overriding 

consideration. 

One of the earliest cases in which the court refused 

to involve itself on the principle of majority rule \vas 

Macdougall v. Gardiner.14 
At a shareholders• meeting the 

chairman had ruled that a motion for adjournment was carried 

on a show of hands alone, the polling provision in the articles 

not being applicable to adjournments. The plaintiff eo:rn.rnenced 

an action on behalf of himself and all other shareholders to 



7 

enjoin the directors from entering into a proposed transaction, 
and alleged that calling a meeting would be useless since the 
defendants '\vould again be able to break up • • the said 
meeting by improperly deciding that it was adjourned by a mere 
shmv of hands held up by a few friends " At the Court 
of Appeal James L.J. said: 15 

James L.J.: ... Everythi:1g in this bill, as far as I can see, if it is wrong 
is a wrong to the company, because every meeting that is called must be 

for some purpose or other-it must be for the purpose of doing or un­
doing something which is supposed to accrue for the benefit of the com­
pany. Whether it ought to have been done, or ought not to huve been 
done, depends upon whether it is for the good of the company it should -

have been done, or for the good of the company it should not have been 
done; and, putting aside all illegality on the part of the majority, it is 
for the company to determine whether it is for the good of the company 
that the thing should be done, or should not be done, or left unnoticed. 
I cannot conceive that there is any equity on the part of a shareholder, 
on behalf of himself and the minority , to say, "True it is that the ma­
jority have a right to determine everything connected with the manage­
ment of the company, but then we have a right-and every individual 
has a ric,ht-to have a meeting held in strict form in accordance with 
th� arti;les." Has a particular individual the right to have it for the 
purpose of using his pO\ver of eloquence to induce the others to listen 
to him and to take his view? That is an equity which I have never yet 
heard of in this court, and I ha\·e never known it insisted upon before; 
that is to say, that this court js to entertain a· bill for the purpose of 
enabling one particular member of the company to have an opportunity 
of expressii1g his opinions viva voce at a meeting of the shareholders. 
If so, I do not know why we should not go further, and say, not only 
must the meeting be held, but the shareholders must stay there to listen 
to him and to be convinced by him. The truth is, that is only part of the 
machinery and means by which the internal management is carried on. 
The whole questi<?n comes back to a question of_ internal I?an

_
ag.e:n.ent; 

Mellish L.J. concurred in these words:
16 

In my opinion, if the ·thing. complained ""or is a thing which in sub­
stance the majority of the company are entitled to do, or if something has 
been done irregularly which the majority of the company are entitle d  to 
do regularly. or if something has been done illegally which the majority 
of the comp:my are entitled to do legally, there can be no use in havin " 

a litigation about it, the u1timate er'i"d of which is only that a meetin� 
has to be called, and then ultimatdy the majority gets its wishes. Is it not 
better that the rule should ce adhered to that if it is a thincr which the 
majority are the masters of, the majority in substance shall

.=. 
be entitled 

to h�ve their \vill fo�o;ved? If it is a matter of that nature, it only comes 
to. thts, tJ_tat the ma]onty. are :he only persons who can complain that a 
thmg whtch they are entitled to do has been done irregularly; and that, 



as I understand it, is what has been decided by the cases of Mo::.ley v. 

Alston (1847), 1 Ph. 790, and Foss v. Harbo�tle _( 1 843 ) , 2 Hare
_
461. 

In my opinion that is the rule that is to be mamtamed. 0� co?rse If th
_
e 

majority are abusing their powers. an� are depriving the m�nor�ty of the1� 
rights, that is an entirely different thm?, a?d the

.
re :he n:mon�y a�e e� 

titled to come before this court to mamtm� their ngh
_
ts,. but 1f v.h�t IS 

complained of is simply that something which the m.aJor.lt� are . entl�:ed 
to do has been done or undone irregularly, then I thmk I! IS 

.
qu1te n"'�t 

that nobody should have a right �·) set th<�l a<;ide, or to mstttute a su1t 
in Chancery about it, except the company_I!se1f. 

8 

An Ontario case, decicl.ed in the Privy Council--
17 North-West Transportation Co. Ltd. v. Beatty --\vas perhaps 

the most important decision in giving an overriding consideration 

to maj ori·ty rig:1ts in a company. Plaintiff Henry Beatty, a 

shareholder, sued on behalf of all the shareholders except the 

defendants to set aside the sale of a steamship to the 

company by defendan·t director James H. Beatty. The sale had 

been approved by the board of directors and by the shareholders 

in general meeting in which the defendants' votes, as shareholders, 

had swung the balance. The Supreme Court of Canada agreed with 

the plaintiff that this was an oppressive use of the defendants' 
' 

voting power that invalidated the bylaw. But the J udicial 

Committee of the Privy Council disagreed, and found the voting 

of these shares to be a valid exercise of a shareholder' s rights 

although "the matter might have been conducted in a manner less 

likely to give rise to objection. " A statement with a hollow 

ring to it indeed. 
18 

Sir James Bagalley stated the law as follows: 

The general principles applicable to cases of this kind are well estab­
lished. Unless some provision to the contrary is to be found in the 
charter or other instrument by which the company is incorporated, the 
resolution of a majority of the shareholders, duly conveuct, upon any 
question with which the company is legally competent to deal. i-s binding 
upon the minority, and consequently upon the company, and every share­
holder has a perfect right to vote upon any such question, although he 
may have a personal interest in the subject-matter opposed to, or different 
from, the general or particular interests of the company. 



On the other hand, a director of a company is precluded from dealing, 
on behalf of the company, with himself, and from entering into engage­
ments in which he has a personal interest confl icting, or which possibly 
may conflict, with the interests of those whom he is bound by fiduciary 
duty to protect; and this rule is as applicable to the case of one of several 
directors as to a managing or sole director. Any such dealing or engage­
ment may, however, be affirmed or adopted by the company, provided 
such affirmance or adoption is not brought about hy unfair or improper 
means, and is not illegal or fraudulent or oppressive toward:; those share­
holders who oppose it. 

9 

The rule of majority rule in corporate decision 
19 

making has been extended even further in Hogg v. Cramphorn, 

which stands for the proposition that a majority may still 

ratify an act of the directors that �:;ras undertaken for an 

"improper purpose" (though otherwise within the powers of the 

company) . To prevent control of the Cramphorn company from 

f alling into the hands of one Baxter, an outsider, the board 

of directors devised a scheme whereby the company established 

a tt·ust of preference shares, attaching ten votes per share. The 

defendants �vere the trustees, and they now had suj:ficient voting 

power to defeat any take-over scheme. The plaintiff alleged that 

the scherae was ul-tra vires. Buckley J • .held that th.is was a 

breach of the directors' fiduciary duties since the allottment 

was for an "improper purpose" even though the board "t.vas acting 

in the bona fide belief that it w�s f or the benefit of the 

co�pany. Hm·.rever, he held the door open for the company to 

validate the allottment in general meeting, which L�e company 

proceeded to do. 

The net effect of theae decisions is that a board of 

directors \vhich can effectively control the largest number of 

votes at a general meeting, is practically iromune from attack 

by minority shareholders. Where a minority might successf ully 

complain of a fiduciary breach by the directors, t...�e directors­

qua-shareholders might successfully pull thernse�ves out of this 

difficulty. This last statement must be qualified to the extent 

that the fiduciary breach is not perceived as a direct fraud on 



10 

the minority. In the u.s. the courts have signalled an attempt 

to remedy this situation at least in so far as close corporations 

are concerned by imposing a fiduciary duty of "utmost good faith 

and loyalty" on controlling shareholders "to protect minority 

stockholders from abuses arising from the conjunction of manage­

ment and o�¥nership in controlling groups." 
20 

However, this 

approach is useful only where shareholding is restricted to a 

very small number of persons who have entered the company on the 

same footing. It is, however, clear that especially the 

minority shareholders of private companies need better protection 

than the exceptions to the rule in Foss v. Harbottle can offer. 

In large publicly held corporations the position of the share­

holder is, in terms of the Berle and Means study21 more investor 

than capitalist-owner, and he has a ready escape hatch in the 

securities market.
22 

The real protection, Stanley Beck asserts 

as does the Nassachusetts Supreme Judicial Court, is required 

for the minority shareholder in private companies. Beck 'ivrites:
23 

Tit!! private minority .shareholder is not in so secure a pilsi­
lion. In law and in practice he is treated as a rugged individualist. 

'There io,; 110 sccuritics legislation with a hn'>t of proscriptions, 
comman�ls and remedies upnn which he can rely ami neither do 
securities commissions, financial institutions. independent financifll 
analysts, and lar!,I!C, sophisticated investors maintain watch for 
him and st:111d ready to help him. lie must he his own watchdog 
anti s•:l'k luo; owu n:medies. And if a fl�llledy io,; not availahlc then 
he should realize that "he is a minority shareholder and must 
endure thl· unpleasantness incident to that !-.ituation".$ For thi� 
reason much of the reform of the corporation Acts should be 
din:ctcd toward giving :rdequatc,: protection tn the private share-, 
holdL·r. lt is 11111 ne('l'!>'itlrily s11 directed. hut that is often one of 
its r•:imary dfccts. 'l:hat is, from a purdy · company law aspect 
the nghl!> a11d remcdu.:s that arc wrillcn into the statutes arc a!' 
equ;�lly available to the public as to tht: private shareholder-the 
public shareholder is as limited in the company law remedies he 
can pursue as i-; the Jl"rivnll' shareholder. But for the reasons utl­
wrted to above, it is to ,the private shareholder that mlctJllatc 
tiVL'IIIIl'" of redn•-;s arc most t•rucial. 

k t .  2 4  
Bee con J.nues: 

But shareholder litigation has, through variations on 
the theme of the rule in Foss v. Harbottle, proved 
to be a narrow, hazardous and generally unsatisfactory 
remedy. Moreover,atternpts to encourage shareholder 
litigation and clear the procedural thicket that all 



but blocks the entrance to the courts ha7e not, 
until recently, received much support. 

11 

The "procedural thicket" is partly a result of the 
difficulty of delineating tl1e line between personal and 
derivative actions. The rule, of course, has no application 

1 1 . ht 25 to rights of a shareholner that are pure y per::;ona r1g s. 
There is no problem in applying the "ultra vires" and "special 
majority" exceptions to the rule, but whether a particular 
corporate act amounts to a fraud on the minority generally or 
to a specific interference with a personal shareholder right 
given by statute or by the terms of the contract with the 

. . [. d . 26 company 1s much more d1f 1cul t ·to etenmne. 

5. The Personal Action 

Since recovery is a successful derivative suit belongs 
exclusively to the corporat.ion.�7 and,. until quite recently, 
there was no right of indemnification 'for legal costs incurred 
by the initiator of a deriv�tive ,actic:m�8 the shareholder \vho 
has been damnified by some corporate.'act should, wherever 
possible, frame his action as a person�l 'one. Beck list�.a 
nunilier of purely personal rights of. a shareholder - the right 
to receive timely and informative notice of meetings, the 
right to vote there at, the right to have a properly executed 
proxy accepted, the right to inspedt those records which the 
Companies Act makes available to shareholders.29 Beck states:30 

Jt mi!-!ht he thought that the line hctwccn perspnal rights and 
corporak ri)'.ht-: would he well ami clearly dntwn . There is after 
all not nn1ch confw.,inn between hcing denied the ri!:ht to volt• 
and a taking of properly which deplete�; the corporate treasury._ 
Between thP->e two poles, however. there is uncL·rtain ground anti ,I 
it i-. siiJ'!�e·.rnl that till.' pc nmnal rights cukgnry is in fact much 
hrnadcr than has heen thnliJ�ht to he the cast�. .J 

Th�· ll'a�:on for tlw L'llll fusion nud for limiting pL'ro;onal acliclns 
SIL'IIl'> fi:cii!l Jhc idea thal all wrong" commilfl'd hy t:orpon1tc dt· 
l'tTinrs. atHI n!Tin·rs. ami all d11lics �,wed hy lhL:IIl, run �.·xt"!usiw�y 
In the cmpnralinn. Th�.· fictional legal entity is vit•wt•d hy !he 
courts :ts :tu unlih·nchahlc harrier behind whkh the directors arc 
sar l' frnltl pnsnnat sha rdmltlt:r a !lack. M Pl't'IIVL'r, nets hv the -· -·- •" ' "·--- -.. � . . ,  -· 



din:l"lors whkh could n:adilv he construed as their own pcrsonai _ 
acts are invariahly_st<:n "" Cl;rpnratc acts. All <'t' which is a natural. 
re�mlt nr tile fact that a cnmp<lliy acts mily through its hoard of 
directors and , occa�ionally, its sharcholt!trs. But n director net;; 
in :1 v:1rit:ty of capacilk<;---as nn ugcnt uf the cnmpany, as the 
company iJ·.rlf, allll no; an nppoinlnl officer In c·Hrry out sudl 
fnri11:·l fllll\:tinn-; as mnnin 1� thr.! proJ;V machinery uiHl calling nnrl 
cottdllt'lill!' lllt:t'lill�'· If :\ rundi0:1:tJ <1'1aJy-.j•, WI'Ti: gin-11 fO th:; 
dirt-ctnr�' ''' !i11n·. in c:lcl'i- ra-,c lt i!. �uggestccl that it would lead 

to a r.;!sult that would nccortl more with reatitv white witlcnil' 
th�- ;\ffi�ii � �f � thC shareholders; personal actiuo."' 

12 

In American jurisprudence, the more realistic view 
of the ambit of the derivative action pervails: 
example, Perlmam v. Feldman�1 

see, for 

Beck suggestion for a "functional analysis" of 
directors' actions is based on the descending judgment of 
Fuld, J., in the New York case of Gordon v. Elliman32 in 
which the majority held that failure to pay dividends in 
fraud of the minority· to effect a freeze-out 1.vas a derivative 
action requiring sec�rity for costs, and not a personal 
action. Fuld J., stated:33 

"I am • • • unable to follow the legal 
alchemy by which a breach of duty by the 
corporation -- a corporate wrong is trasn­
muted into a corporate right. 

The vice of the test is that;it presupposes 
that in every duty owed by corporate directors 
runs exclusively to the corporation as such 
and never directly to the stockholders in 
their personal and individual right. The law 
is otherwise. 

" • • it simply is not the law that an attack 
on directors' conduct is, ipso facto, the assertion 
of a corporate right of action. The mere fact 
that the power to declare dividends resides in 
the directors and that a suit to compel a 

dividend payment challenges directors' action 
has no bearing on the question of 't-Jhose right 
is involved in such a suit. We must seek 



elsewhere to ascertain the manner of the 
' right' that a court enforces when it 
overules the decision of corporate directors 

13 

Beck suggests that the question of whether or not a fiduciary 
breach of the directors gives rise to a derivative or a 
personal action if best approached'by asking who, in reality, 
is the aggrieved party and not by the mechanistic application 
of the formula that the director is an agent, the company 
is the principal and therefore action for fraud, negligence 
or irregularity lies only at the suit of the directors�34 

"Most cases of fraud \vill clearly involve 
a taking by the director to the detriment of 
the company and the company is the only proper 
complainant. But a variety of other cases in 
which the directors act improperly involve 
not a breach of duty by the agent but a 
causing of the company to perform a corporate 
act in an improper or irregular manner to the 
direct detriment of the shareholders and for 
\vhich they ought personally to be able to sue. 

As an example of a proper case for q shareholder to be able to 
sue personnally Beck suggests to the wrongful issuance of 
shares, in which the company is only theoretically injured 
b h d ' I ' -F h ' ' ' th • 

3 5 y t e 1rectors nnsuse o ..... pmver. L.ltln9' Arner1can au or.1.ty 
Beck states that such an issuance, although a breach of 
fiduciary duty, does not necessarily mean that the right of 
action lies with the company, but rather with the real 
aggrieved party, the shareholder whose personal contractual 
rights have been interferred with through a tainted allotment 
of shares. Beck suggests that in fact the English and U. S. 
jurisprudence is closer than first appears in the cases 
dealing with an invalid issuance of shares:36 

The line of cases from Piercv v. Mills [ 1920] 
1 Ch. 77 and Punt v. Symons [1903] 2 Ch. 506 
that deal with an invalid issuance of shares 



do not give any clear guide as to whether 
they were considered to be personal or 
derivative actions. The form of the 
action was usually representative (as it 
may be when personal rights are being 
asserted, and as it must be in a derivative 
suit) and the company and the wrongdoing 
directors were joined as defendants, so 
an argument for either cause of action is 
plausible. With one exception, however, 
there is no discussion in all these cases 
of the procedural necessities of the 
derivative action, or indeed any mention 
of the derivative action as there invariably 
is in the true derivative suit. In fact, 
Piercy v. Mills was an individual shareholder' s  
action and it is submitted that each of the 
other cases 'l.vhere also personal actions 
brough in representative form. 

1 4  

However, Beck' s analysis of the cases makks it clear 
that the availability of the personal action in a tainted 
issuance �uestion is 
stated in the cases, 
more explicit on this 

to be deduced, and by no 
although some Australian 

. 37 po1nt. 

means clearly 
decisions are 

Finally, the issue of whether an particular action is 
derivative or personal becomes more confused when a corporate 
right of action co-exists with a personal right of action, 
so that the same allegations of fact, -- the sam e pleadings 
support both a derivative and personal action. 38 

6.  Procedural Problems 

Beck states:39 

"The distinction between a personal and a 
derivative action becomes more acute if 
leave of the court is required to commence 
a derivative action. A personal action 
brought in representative form cannot be turned 
into a derivative action merely by asking that 
it be so treated is the plaintiff is faced 



with a motion for dismissal on the basis 
that the cause of action belongs exclusively 
to the company. Nor will the court grant 
a request by the plaintiff on the hearing of 
such a motion that leave be granted 
nunc pro tunc.11 

15 

This, at least, is the holding of the Ontario courts 
in interpreting the effect of s. 99 of the O.B.C.A. So the 
Divisional Court held that all derivative actions are embraced 
by these provisions, "vvhich provide an exclusive code for 

. . . " 4 0 "h . l h h . the1r conduct 1n Ontar1o. w 1 e t e ot er new compan1es 
acts have enacted similar provisions4 1 to help overcome the 
procedural difficulties associated vlith the derivative action, 
in three respects the problem has been aggravated. So in the 
borderline case where a person may quite legitimately commence 
an action as a representative action claiming on behalf of the 
company, only to find in the course of the action that the 
relief claimed is personl, if he is out of time.he may be 
precluded from obtaining that relief by simple amendments to 
the pleadings. In the other case, where a borderline case has 
been begun as a representative acti�n claiming personal relief, 
if no simple amendment is possible, time and money will. have 
been wasted. And finally, in the case where an action is 
properly maintained for both personal relief �nd relief for 
the company, separate actions are required. 

It should not be taken from these remarks that Ontario1 
statutory remedy is appropriate. Indeed, Beck, who has indicate( 
some of the shortcomings of the section writes:42 

It seems clear that the section was intended 
to be a code for the expansion and control of 
the derivative suit • • • .  It would only lead to 
confusion to allow both common law and statutory 
actions. A more orderly deve lopment of the 
law would result from the one point of access 
to a derivative action and would allow for a 
body o£ experience and precedent to be built up 
to guide shareholders. 
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However, the criticism that may be levelled at the 
Ontario section is that it does not take into account the grey 
area between a shareholder's personal contractual rights and 
his rights to sue on the company's behalf. In that sense it 
restricts the scope of the remedy rather than permitting it 
to be employed expansively and flexibly. While the requirement 
that leave of the court be obtained in order to commence a 
derivative action, I can see no reason to make this a provision 
restricted to t:he commencing of such proceedings. The require­
ment should be expanded to permit a court to grant leave to 
continue proceedings nunc pro tunc as a derivative action where 
the same criteria are fulfilled as would be fulfilled if the 
matter were commenced as a derivative action. 

7. Scope of the Statutory Remedies 

(i) Ontario 

Section 99 of the O. B.C.A. does not change the form 
of the derivative action from the common law (i. e. the share­
holder sues representatively joining the company in as a 

nominal defendant) but introduces the requirement of leave of 
the court. 

Leave may be applied for: 

1) on 7 days' notice to the corporation 
2) if the shareholder was a shareholder at the 

time the cause of action arose 
3) the shareholder has made reasonable efforts to 

cause the corporation to commence or prosecute 
diligently the action on its own behalf (this 
would catch the case in which an action is 
started merely to delay and still a dissident 
shareholder) 

4) the shareholder is acting bona fide 
5) the action is prima facie in the interests of 

the corporation or its shareholders 
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It is to be noted that the right to bring a derivative 

action is restricted to a present shareholder under s. 99(1) 

who must also have been a shareholder at the time the cause of 

action arose: , s. 99 (3) (a) • 

Provision is made for interim costs to be granted to 

the plaintiff in s. 99(4) .  This section avoids the very grave 

problems that have hindered plaintiffs in derivative actions 

in years past. Although the equitable jurisdiction of the 

courts in England has now been expanded to permit a successful 

plaintiff to be indemnified by the company43 it appears that 

the courts on their own have not yet gone to the extent of 

. . . 4 4  f 1 1 . . ff f grant1ng 1nter1m costs. The unsuccess u p a.1..nt.1.. , o course 

is accountable for costs on final disposition. 

(ii) British Columbia 

Unlike Ontario, the B.c. statute changes the form of 

the derivative action from the common'law. S. 222 of the Britis!. 

Columbia Companies Act provides that where leave of the court 

has been obtained a "member or director" may bring an action 

"in the name and on behalf of the company." 

�vhile the addition of "director" broadens the scope 

of the section slightly, the change in the style of cause 

would create difficulties if the scope were to be given to 

amend a personal action against the company into a derivative 

action. The addition of "directors" is significant insofar 

as it permits an action to be brought be a person who need not 

have been one of the members of the company at the time the 

cause of action arose. 

In all other respects the conditions precedent for 

obtaining leave of the court are identical to those in Ontario. 

The provisions with respect to interim costs and costs on final 

disposition, including solicitor-client costs, are similar to 

Ontario's. 



(iii) The Canada Business corporations Act 
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Section 232 of the C.B.C.A. regulates the bringing of 

a derivative actions , ... and grants further broad discretionary 

powers to the court under s. 233. 

The C.B.C.A. follows the B.C. Statute as to the form 

of the action ("in the name and on behalf of a corporation") but 

gran·ts powers to bring the action to a "complainant." 

"Complainant" is defined very broadly in s. 231 to 

include shareholder, debenture holder, former shareholder or 

debenture holder, director, officer, former director of officer, 

the Director or any person deemed by the court to be a proper 

person. In paragraph 480 of his report, Dickerson acknowledges 

that the term "complainant" is taken from the Jenkins' report. 

He states: "no specific reference is made on the definition of 

"complainant" to legal representatives of a deceased shareholder, 

notwithstanding the express recommendation to that effect by 

the Jenkins' committee,.since he thinks it better, rather than 

attempt to list all the persons who might acquire ownership of 

shares by operation of law, to give the court discretion to 

determine who is a.proper person to make an application .. " 

The notice requirement is less exact than in Ontario, 

being only "reasonable notice." 

The other conditions precedent are substantially as 

in Ontario. However, instead of requiring a prima facie case 

to be made out that the action is in the interests of the 

corporation, the C.B.C.A. merely requires that it "appears" 

to be in the interests of the corporation or. its subsidiary. 

Whether this difference in wording will be judicially interpreted 

as requiring a different standard remains to be seen. 
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An important new development in Anglo-Canadian 

company law is contained in s. 233(c) , which, as one of the 

broad discretionary powers of the court in a derivative action, 

allows the court to direct the payment of damages normally 

accruing to the company in a derivative action to the damnified 

shareholders. This is intended, obviously, to catch the 

Perlman v. Feldman45 situation. However, it goes further than 

the U. S. courts did in that case, because it allows recovery 

for former shareholders as wll. The ramifications of this 

particular extension of the law are not yet clear. Where a 

wrongdoer remains incontrol and is himself the transferee of shaJ 

probably acquired at a lov,rer price because of the wrongdoing, 

then the case for a direct recovery by the former shareholder 

is fairly clear. What, however, of the case where the trans­

feree is a third party \vho has bought the shares with the 

knowledge of their potentially enhanced value through recovery 

in a derivative action? Potentially, he stands to be deprived 

of that recovery. One might say that ·this is properly so, 

particularly since ·the person who suffered the damage was the 

shareholder whose selling price was impaired by wrongdoing. 

How far back should such recovery be allowed? The C.B.C.A. 

sets no guidelines for the discretion of the court. Before 

such a section is adopted, the question of clear guidelines 

should be considered. 

A further novelty of the C.B.C.A. is the discretion 

of the court to order the corporation to pay the "reasonable 

legal fees" of the complinant. We note that this discretion is 

in no way tempered to placing the burden for final costs on 

the unsuccessful party, and that the corporation might find 

itself in the awkward position of having to pay a complete 

stranger in (a Naderite!) all the costs of prosecuting the 

corporation. 
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I am of the opinion that this is an unreasonable 

burden to place on any defendant, one, which without reasonable 

restraints, smacks too mucy of the sophomoric notion that 

corporations are faceless entities with inexhaustible coffers. 

(iv) The u.s. Model Business Corporation Act 

The Model Code has long enshrined the derivative 

action in statutory form. The conditions precedent of s. 49, 

however, are quite different from those adop·ted in the Canadian 

jurisdiction. 

The plaintiff must be a shareholder and either must 

have been one at the time of the alleged wrongdoing, or must 

hold his shares from a person who was a holder of record at 

that time. 

A value limit of $25, 000 is placed on the holder•s 

shares, which, if not satisfied, makes the plaintiff liable to 

give security for costs. 

The unsuccessful plaintiff may be required to pay 

the reasonable legal expenses of the defendants if the action 

is found to have been brought without reasonable cause. 

Both of the latter provisions seem designed to 

discourage "strike" suits. 

The full text of s. 49 is reproduced below. 



· SECTION 49. PROVISIONS RELATING TO 
ACTIONS BY SHAREHOLDERS 

'No action shall be brought in this State by a shareholder 
in the rig:ht of a domestic or foreign corporation unless the 
plaintiff was a holder of record of sh;:tres or of \'Oting trusi: 
certificates therefor at the time of the transac��on of which 
he con1plains, or his shares or \'Oting trnst certificate.:> the-re­
after dcvolvecl upon him hy 1 •rwration of h\': from a p.:;·:;nJ; 
who was a holder of record at such tilllc. 

Jn any adiou hereafter illsli!tllerl in the rig·ht (If any rln­
mcstic or foreign corpornlion by the holc!cr or holders of 
record of !-iharcs nf snch corpnration or nf \'Oling tru�t rt·r­
tificates there for, the cnurt ha dng j uri!'d iction. t: pn!l fin;· 1 

judgment and a finding that the act ion was brnught ·,dthrH1t 
reasonahlc cause, may require the pla inti ff or phinlil[s to p;t·: 
to the parties named as defendant the reasonable expcno'=''·. 
including fees of. attorneys, incurred hy them in the <!('fcrY: 
of such action. 

In any action now pending or herc;tftcr instituted or !ll:iln­
taincd in the right of any domestic or forcig-11 •nrp,.r:�ti!•ll 
by the holder or holders of record of less than fin·· pl.'r ( l·nt 
of the outstandiw; shares of ;tny class of snch corpnr:t! i'''� rw 

of voting trust certificates therefor, unless the shares nr \·nt­
ing trust certificates so held have a market value in n.ce;s nf 
twenty-five thousand dollars, the corporation in \Yh'-t' ri,. hi 
such action is brought shall he entitled at any time h:rn··.: lill:'.l 
judgment to require the plaintirl or plaintiffs lu ��·in· -�l'•:urit\· 
for the rcasoll�!hle expenses, including fees nf :tttnrncy::. :1tat 
may be incurred by it in connection with such ;tction nr may 
he incurred by other parties nanlc1.l as ddeub11t for whirh ;t 
mav hecome lcgal1y liable. l\Iarkct value sh;ll1 he (tdu miliC'� - ... _ ... 
as nf the date that the plainti ff institutes tl1e a clit•ll nr. 1n ih· 
case of an intervenor, as of the date that he hC'co:tlc:; :1 p �;·i� 
to the action. The amount of surh security may from f inw tn 
time be increased or decreased, in the discretion of llw cr>ml, 
upon showing that the security provided has nr may Lecon�r: 
inadequate or is excessive. The corporation shall h;: vc re­
course to such f.ecur!ty in such amount as the rnu:·t havin·� 
j�triscliction shall determine upon the termination of such ac­tl�n, whether or not the court finds the action was brought 
Without reasonable cause. 
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The fear that similar legislation would give rise to 

unwarranted "strike" suits in Ontario was clearly considered-­

and discounted--by the Lawrence Committee: 

"1 .4.2. As is well known, derivative actions in .company law matters 
are common in the various United States and are the subject of statutory 
attention in a number of important American jurisdictions. In many or 
most of the United States, the rules of ethics of State and local bar associa­
tions apparently permit lawyers to act in civil litigation on a 'contingency 
fee' basis. This has led to the so-called 'strike bar' in the field oi J�rh:l­
tive actions against corporations. Further, plaintiffs frequently t7;�·;aten to 
bring derivative actions or in fact commence them solely for the purpose 
of provoking secret settlements with the companies even in circumstances· ' 
where the action is not well founded. In the result, the derivative action has 
achieved a notable degree of unpopularity in Canada and elsewhere. There 
is no doubt that this unpopularity is merited in many instances as the . 
actions which have been commenced are frequently of an harrassing nature, 
brought in the hope that a judgment will carry with it a substantial award 
for lawyers' fees and expenses as is expressly permitted by the statutes 
of many States. The Committee is satisfied, however, that the undesirable 
characteristics of the derivative action can be avoided and that the remedy 
is one which can and should be adapted to Ontario law and practice to 
serve as an effective procedure whereby corporate wrongs can be put right. 

8. Case Law under the Statutory Derivative Action 

....... " 

Ontario's s. 99 has given rise to most of the case 

law under the new statutory derivative action. 

Although the Lawrence Committee would make it seem 

otherwise, the basic thrust behind s. 99 is to provide 

procedural relief rather than a substantive remedy--since it 

does no more than to codify the common law right of derivative 
. 46 

actlon. 



"7 .4.3. The Committee therefore recommends that the Ontario Act 
be amended by adding a substantive provision to the effect that a share­
holder of a company may maintain an action in a representative capacity 
for himself and all other shareholders of the company sui 1g for and on 
behalf of the company to enforce any rights, duties or obligations owed to 
the company which could be enforced by the company itself or to obtain 
damages for any breach thereof. The Act should be further amended to 
set out the following procedural aspects of the substantive remedy. The 
shareholder should be required to sue in a representative capacity, it being 
clear that the judg,rnent or award is to be in favour of and for the benefit 
of the company. � conditions precedent to the right to bring the action, 
the plaintiff should be required to establish that he was a shareholder of 
record at the time the wrong was alleged to have occurred and that he has 
made reasonable efforts to cause the company to commence or maintain 
the action on its own behalf) Further, the Act should provide that tl1e 

intended plaintiff must make application ex parte to a judge of the High 
Court of Ontario designated by the Chief Justice of the High Court for 
an order permitting the plaintiff to commence the action. In practice, it  
can be assumed that the application will be supported by affidavit material 
which would include the draft writ of summons and statement of claim. The 
shareholder should be required to establish to the court that be is acting 
bona fide and that it is prima facie in the interests of the company or its 
shareholders that the action be brought. If, under proper circumstances, the 
court makes an order permitting the intended plaintiff to commence the 
action, no order shall be made as to security for costs although the judge 
would be free to make the order on such other terms and conditions as be 
sees fit Keeping in mind, however, that the true plaintiff is the company, 
the nominal plaintiff should be permitted, while the action is pending, to 
obtain from a judge or the Master an order against the company for the 
payment of interim costs which would include, among other things, speci­
fied solicitor's and counsel fees. The plaintiff, of course, will he accountaple 
to the company in respect of any such interim costs and, as is the case 
with any other plaintiff in our jurisdiction, runs the risk of the action being 
dismissed with costs against the plaintiff. In the opinion of the Committee, 
the Judicature Act would permit the judge at the trial to include in his 
judgment or order a provision that costs wil1 be payable to the plaintiff 
as between a solicitor and his own client. However, if there is any doubt 
as to the correctness of this opinion or if there is concern that judges will 
not exercise their discretion to award such costs, the Act should specifically 
provide that the judgment rendered by the court can include an award to 
the plaintiff for his reasonable costs, including counsel and solicitor's fees 
and disbursements, incurred in maintaining the action. The Act should 
contain a provision comparable to that in the New York Business Corpora­
tion Law and in the law of many of the United States to the effect that 
any derivative action so brought shall not be discontinued, compromised 
or settled without the approval of the court, in the hope that 'secret settle­
ments' shall not be made. (See also Rule 23(c) of the United States 
Federal Rules of Civil Procedure.)" 
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However, the experience of the Ontario courts must 

lead us to have serious doubts as to whether the section 

really manages to cut through the procedural morass surrounding 

the derivative action, whether it does not in fact impose its 

ov-m labyrinth. 

Farnham v. Fingold
47 

was the first case to deal with 

the section. The defendants, a tightly-knit group of controlling 

shareholders secretly negotiating to sell their control to 

outside interests at a premium above market value, brought an 

application to strike out the defendant's statement of claim as 

disclosing no cause of action. The plaintiffs had not obtained 

leave pursuant to s. 99 of the O.B. C. A. Morand J. , who heard 

the application, dismissed the application:48 

"In my view, the class action is properly 
constituted. " 

"The basis of this cause of action is the 
existence of a judiciary obligation upon 
a control group, which is owed to all other 
shareholders (as opposed to the company) in 
the sale of their shares. At common law 
the position s�ems to be that no such general 
obligation exists, nut such a specific 
obligation might exist turning upon the special 
facts of each case. " 

The applicants appealed to the court of Appeal. While 

not disagreeing with Morand, J. , upon any principle of law 

alone, the Court of Appeal (per Jessup J. A. ) did disagree that 

the allegations in the statement of claim were wholly concerned 

with rights, duties and obligations owed directly to the plaintiffs. 

On this mixed question of fact and bw, the court of Appeal found 

that some of the paragraphs in the statement of claim alleged 

duties that went to the company, not the plaintiff personally. 

Jessup J.A. held that "the very broad language of s. 99(1) embraces 
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all causes of action under any statute or in law or in equity, 

that a shareholder may sue for on behalf of a corporation. "
49 

In the result the plaintiffs w·ere confronted with the need to 

issue tvm statements of claim separating the derivative from 

the personal causes, (and a third s·tatement of claim against 

two brokers for conspiracy) • At least the causes represented 

by the first two statements of claim could be jointed at 

trial. The third would be tried separately because it did not 

arise out of the same set of facts and give rise to plaintiff 

classes of shareholders whose interests were antagonistic. 

The important dictum of the Farnham case was that 

part of the judgment giving a broad scope to s. 99. This 

was expanded in the web of a litigation cited as Goldex !•lines 

d 
. 5 0  . 

Lt • v. Revlll et al, a case that lllustrates the problems 

surrounding the application of s. 99, of separating personal 

actions from derivative actions, of giving great discretion to 

courts in the area of shareholder remedies. 

The facts of the case, ,as taken from the decision of 
. . . 51 . . 

Halnes J. on three motlons before hlm may be summarlzed ln 

the follo\ving manner: 

1. Probe Mines Ltd. : a) authorized capital--7, 000, 000 shares 
NPV: issued and outstanding--5, 03 9, 885 

2. Goldex ll1ines Ltd. : 

b) Properties: (1) Gypsum claims on 
the Alberta-B. c. bor 

( 2) Gold claims in Quebe 

c) 5 directors, quorum of three 
--Revill, Breukelman, Kitchin, Bendall 
--dissident: 01Connor 

- 3 5 0, 000 shares of Probe 
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- held gold claims abutting Probe's in Quebec, and 
had an option on Probe's claims, which, if brought into 
production, it would acquire absolutely subject to a 
5 0% royalty on net profits to Probe. 

3 • Murdo HcLeod: 

- had originally stated Probe' s gypsum claims, which he 
had transferred to Mountain Gypsum Ltd. 

- McLeod had 5,000 shares of Mountain Gypsum, Breukelman 
about 1, 100, and Kitchin 1, 000. Revill was also 
beneficially interested in this company. 

4. Mountain Gypsum Ltd.: 

- had vended its gypsum claims to Probe for 500, 000 treasury 
shares of Probe, these being held subject to an escrow 
agreement 

- the shares were to be voted according to the directions 
of a majority of Probe's board. 

- the shares were to be returned to Probe and the claims to 
Mountain Gypsum on the discontinuance of development or 
diminution of value of the claims. 

5. Bowerman Investments Ltd.: 

- Probe director Revill was president of Bowerroan, having 
85% of the common and 100% of the preferred shares. 

- Bmverman had 50% of an option to purchase a further 
900, 000 shares of Probe 

1972 was a crucial year for Probe. Goldex was in 

the process of tunnelling into the Probe gold claims, and at the 

same time exploratory diamond drilling on the Gypsum property 

was being completed. A report on this driling was received 

from a professional engineer, :r.1cGill. This report was to be 

the catalyst in this dispute. 

At the director's meeting receiving the report (it 

had not yet been circulated prior to the meeting) , it was 

agreed, and a resolution passed, that the synopsis of the report 
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presented by Breukelman indicated a substantial enhancement of 

the value of the property and that it was fair and equitable 

to the vendors and not con·trary to Probe' s interests to 

release the escrowed 5 00, 000 shares. Breukelman and Revill 

having declared their interest in Mountain Gypsum, O' Connor and 

Bendall did not form a quorum to pass the resolution (the fifth 

director 'lrlas absent) • 

O'Connor then reviewed the McGill report privately 

and was informed by McGill that in his opinion the claims were 

presently not economically exploitable. O'Connor dissented at 

the next directors' meeting which confirmed and approved the 

release from escrow of the 500, 000 shares. At this point O'Connc 

aligned himself with the opposing shareholders headed by Goldex. 

O'Connor believed that the issue of the escrowed shares, being 

for an essentially worthless asset would dilute the value of 

existing shareholders' equity. 

Meanwhile Goldex was working on the Probe claims and 

wanted representation on Probe' s board of directors. No 

arrangement agreable to both Goldex and the existing board was 

arrived at. 

To forestall a Goldex solicitation of shareholders, the 

majority directors of Probe--acting in concert with McLeod, the 

dominant shareholder in.Mountain Gypsum--had a private strategy 

meeting to defeat the O'Connor-Goldex factions. A key piece 

to this plan was for McGill to revise the wording of his report 

so as to make a more positive interpretation of the report 

possible. McGill did this. The revised report was to be part 

of Probe's proxy solicitation material. 

The next formal directors' meeting resolved to call 

a shareholders' meeting on a timetable which in fact, taking 

into account the intervening Thanksgiving holiday, gave shareholdc 
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less than 5 business days to remit their proxies. It was 

virtually impossible for O'Connor to solicit his Irish clients. 

The following day Goldex started legal proceedings in the 

nature of a class action to enjoin the convening of the share­

holders meeting among other things. The injunction was granted. 

Probe management rescheduled the meeting, and Goldex brought 

another representative action seeking to enjoin not only the 

meeting but also an injunction restraining the voting of the 

5 00, 00 escrowed shares at that meeting and the voting of any 

proxies solicited by the defendants (on the basis of failure 

to make full disclosure in the information circular sent out 

by the management) . As a counter move Probe brought an action 

to have all proxies solicited by Goldex declared null and void 

as a result of fraud and misrepresentation. In the acrimony 

of the battle underway (Mr. Justice Haines' judgment goes into 

a great deal of detail on other serious allegations between the 

parties) it is easy to lose sight of the nature of these 

proceedings: they are only motions to continue interim 

injunctions, not a trial of the merits, and a motion to appoint 

an interim receiver. 

Probe argued that since Goldex had not obtained leave 

pursuant to s. 99 (2) of the O. C. B. A. the action could not succeed 

Mr. Justice Haines did not yet have the benefit of the decision 

of the Ontario Court of Ap8eal in Farnhan v. Fingold
5 2  and obserVl 

I would like to make the observation that 
interpreting s. 99(1) as the only way of 
commencing a derivative action would appear 
unduly harsn. My understanding of the common 
law in this area was that a shareholder was 
entitled, as of right, to commence a derivative 
action provided he could satisfy the require­
ments of Foss v. Harbottle (1843), 2 Hare 461, 
67 E.R. l� Accordingly, it would seem more 
appropriate to apply the rule of statutory 
construction that common law rights are not held 
to have been taken away or affected unless it is 
so expressed in clear language or must follow by 
necessary implication. 
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He then grante t e mot1ons: 

I have come to the conclusion that it is just 
inconvenient {per Judicature Act, R. S.A. 1970, 
c. 288, s. 19 (1) ] that the Clarkson Co. Ltd. 
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be appointed interim receiver and manager of 
Probe • • • •  The circumstances of this case demon­
strate that the existing Probe board cannot be 
relied upon to convene and conduct fairly and 
impartially an annual meeting, especially Revill, 
who as president would be chairing the meeting 
and ruling- upon the validity of proxies. It 
is also very clear that 1'·1cLeod had considerable 
influence over board decisions and I am concerned 
about the possible release of the escrowed 
shares for gypsum claims that have little economic 
value. 

Probe Mines Ltd. applied for leave to appeal to the 
. . . 

1 
55 . 

D.l.VlSlona Cour-t. Leave was granted by Gall1gan J. On the 

facts as recited by Jaines J. he would not disagree as to the 

desirability of the order made, hmvever, he doubted the legal 

validity thereof. 

In any event, Galligan J. disagreed with Haines' J. 

• t • f d I • d • h • ld 
56 

ln erpretat1on o Moran s J. JU gment ln Farn am v. Flngo • 

Galligan J. stated:
57 

As I read the judgment of Morand, J. , he specifically 
decided the issue which Jaines, J., left to be 
determined by the trial Judge, namely ·whether 
the action was a class action for relieft 
personal to the members of the class and that, 
therefore, s. 99 was not applicable • • • •  

However, the application of the plaintiffs before 
Haines, J. , was for interim injunctive relieft 
and it was incumbent upon them to establish a 
substantial prima facie case to the relieft south 
before they were entitled to an interim injunction. 
In my viev-J that as an essential part of the proof 
of such prima facie case it must be established 
prima fac1e that tlie plaintiffs are entitled by 
law to bring the action. Accordingly, in my view, 
it is necessary that the Judge, from whom the 
injunction is sought, determine prima facie 
whether or not the plaintiffs have status. It is 
respectful view that the decision as to the status 
of the plaintiffs cannot be left to the trial Judge. 
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And later:
5 8  

It appears to me that that claim fbeing part of 
writ filed] for relief is derived directly 
from the rights of the corporation itself. The 
relief is sought in part at least because of 
breach by the directors of their judiciary duty 
to Probe and to protect the best interests of 
Probe. That being the case it appears to me to 
be one to which s. 99 applies and, therefore, 
that action cannot properly be brought vli thout 
leave of the court first having been obtained. 

Finally: 59 

I should also indicate that I have reservations 
with regard to Jaines, J.'s observation about 
the harshness of s. 99. As I read that section 
and the rule in Foss v. Harbottle, supra, I am 
led to believe that the Legislature 1n enacting 
s. 99 sought to alleviate against the hardshness 
and rigours of the rule in Foss v. Harbottle. 
I think it aJ:?propriate thatahigher Court decide 
whether a plaintiff has two avenues open to him or 
whether s. 99 now completely governs derivative 
actions. 

The case was next heard by the Divisional Court (three Justices 

of the Ontario High Court� banc) . 6 0 That court disagreed 

almost completely with the original order made by Mr. Justice 
H- . 61 

a1nes: 

In due course the learned Judge ordered the 
appointment of the Clarkson Company Limited 
as receiver and manager during this period and 
to call and conduct the meeting. This was a 
more serious intervention in the internal 
affairs of the company than the relief at first 
sought which contemplated tne appointment of the 
Master to preside as chairman • • • •  Both management 
and assets were thereby taken out of the hands of 
the duly elected board of directors and the 
company saddled with considerable expense • • • •  

By installing the receiver and manager and enjoining 
the voting of the 5 00, 000 shares held in escrow, 
the learned Judge effectively disposed of the 
whole dispute between Goldex and Probe because 
it is evident that the Goldex group are in a 
position to displace the defendant directors if 
those shares are not voted in accordance with 
with the trustee. 
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The Divisional Court had the benefit of the reasons of the 

Court of Appeal in Farnham v. Fingold. In this aspect too, then 

Haines J. ' s  judgment v;as overturned. Hov;ever it is this 

Court's elucidation of the decision of the Court of Appeal which 
. . . 

h 
. 6 2 �s �nterest1ng. Hug es J. wr�tes: 

If I may venture to summarize the effect of this 
decision [in Farnham v. Fingold] , I think it 
stands for two propositions: (1) no ma·tter how 
the action is framed, if relief is sought against 
a wrong alleged to be done to a corporation it is 
derivative, and ( 2) that all derivative actions 
are embraced by the provisions of s. 99 of the 
Business Corporations Act which provides an 
exclusive code for therr-conduct in Ontario. 

Finally, the Court disposed of the argument that the order 

granting leave \vould be granted nunc pro tunc on the basis 

that the wording of s. 99 precludes any such discretion. 

Goldex appealed to the Ontario Court of Appea1. 6 3  Noting that 

the Divisional Court had concluded that the Goldex action was 
6 4  11\vholly derivative in nature, the Court of Appeal asked: 

In broad terms the issue is whether the 
Divisional court was right in its conclusion. 
We think the issue can be confined in 
narrower terms. It is this: Where the same 
acts of directors or of shareholders cause 
damage to the company and also to shareholders 
or a class of them, is a shareholder's cause 
of action for the wrong done to him derivative" 

In effect the court gave recognition to and adopted the test 
6 5  

of who is principally damnified proposed by Stanley M. Beck. 

It is on this basis that the Goldex action begins to totter, 

as the Court states:
6 6  

Turning to the way the plaintiff's case is 
pleaded in the extensive endorsements on the 
writ, • • •  there is no clear allegation anywhere 
that the plaintiff sues in respect of wrongs 
to shareholders personally. 
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owever: 

We have concluded that the facts set out in 
the material would support an endorsement 
making some claims for rel� that are 
personal and not derivative, if properly 
pleaded, but they are inextricably woven into 
the derivative claims, in the present endorse­
ment. 

We consider whether it would be appropriate 
merely to s·trike out the writ itself, as the 
Divisional Court did. We have decided against 
doing so, for two reasons. No limitation 
period is involved, and a new writ can be issued. 
In addition, the plaintiff may decide to apply 
for leave under s. 99, and if it obtains leave, 
it can add to the derivative claims thus 
permitted such personal claims as it sees fit 
(subject, of course, to the Rules). 

The Divisional Court was asked to grant leave 
nunc pro tunc under s. 99 (2) , if it concluded 
that the claims were derivative. It qeclined 
to do so . • • • We agree with the reasons • • •  given. 
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l1.s was noted earlier, the reasoning o f  the Divisional 

Court in the Goldex case was adopted by the B. C. court in 
68 

Shield Development eo. Ltd. v. Snyder et al. even though 

there are significant differences in the wording of the 

statutes. 

The Ontario Divisional Court has again had a chance 

to wrestle with the problem of s. 99 in Re Goldhar and Quebec 

l-1anitou. £-lines Ltd. et al. 69 That case involves the relation­

ship of s. 99 to the remedial provisions of s. 261. The 

Chambers Judge had dismissed an application under s. 261 (1) 

of the O. C. B. A. for an order for compliance directed to the 

directors of Quebec Manitou Mines, the order being essentially 

one to declare void a scheme whereby the directors of Quebec 

Nanitou attempted to retain control of the parent through 

control of the subsidiary. Reid, J. , for the Divisional court, 
. 70 

put the 1ssue thus: · 
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Suppose corporations A and B are public companies 
whose shares are listed on the stock exchange. 
May the directors of A properly maintain them­
selves in positions of influence and advantage 
in B by virtue of A having "working control" 
through share ownership of B, which has, in turn 
working control of A? It is argued that as a 
practical matter the directors of A, unless the 
Court intervenes, will be able to maintain 
perpetual control of both A and B and, in effect, 
stul·tify the votes of ·the "outside" shareholders 
of both companies. 

Basically, it is submitted that for the directors 
of Quebec to use that company' s control of 
Manitou-Barvue to their personal advantage • • • is 
a breach of s. 144, and of a trust obligation 
the directors owe to the shareholders of Quebec 
which can only properly be met by causing Quebec 
to refrain from voting the shares in Jv.Iani tou-Barvue 
owned by Quebec. 

By bringing an ac·tion under s. 2 61 the applicants 

were seeking to enforce the directoral standard of care set 

out in s. 144 of the o. c. B. A. Noting that cases on directoral 

duties "tended to be lengthy and difficult" and that the 

standards to be enforced "can be and normally are questions of 

nicety and complication" the court acceded to the respondents' 

argument "that s. 261 was not intended to provide a summary means 

of trying the kinds of questions described above and should be 

confined to the rectification of simple ' mechanical' omissions 

of a type that lend themselves to summary dispositions. :
71 

For our present purpose, however, a more interesting 

point is that the court found support for this conclusion in the 

two decided cases on. 2. 99. The court held:
72 

It is true that in neither case was s. 144 
directly raised. It is clear, however, that s. 144 
states the obligations Ovled by directors to a 
corporation. Directors must act "in the best 
interests of the corporation, " not the shareholders. 



The second is a restatement, with perhaps 
some variation, of the common law vlhich has 
been the source of shareholder rights for 
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many years. The rights conferred on shareholders 
under s. 144 being derived from rights owed to 
the corporation, are therefore the "derivative" rights 
spoken of in s. 99. It is such rights that the 
appellant seeks to assert by way of motion. An 
action to enforce them would fall within s. 99. 
The strong implication of the above decisions 
is that only through s. 99 could such rights 
be enforced. 

The ques·tion may be tested in yet another way. 
A glance at s. 261 discloses that the rights 
conferred upon shareholders by s. 261 are direct 
rather than derivative. It is not corporations 
that are entitled to apply for their enforcement; 
it is shareholders under s. -s (l) and the Ontario 
Securities commission under s. -s(2). The 
instances in s. -s (2) of s. 261 are examples of 
non-derivative rights. 

A further novel argument by the applicants failed, 

but must be raised here for tne shortcoming that it reveals 

in s. 99. The applicant had argued that s. 2 61 and s. 95 were 

at lease complimentary since no sumn1ary relief is available 

under s. 99 and the conditions precedent in s. 99 create the 

impression that the traditional right to apply for an ex 

parte interim injunction has been lost; the Legislature should 

not be assumed to have swept away this relief. Reid J. refused 

to accept this argument, but commented:
73 

I have commented on the apparent disservice done to share­
holders by the 'Legislature in depriving them of the time­
honoured right to an ex parte interim injunction. It may be 
that in appropriate circumstances in .an action under s. 99 
;m order for leave could be granted nunc pro t'unc and the 
seven-day notice period abridged. That possibility was sc.anned 
b.r Hughes .. J., in Goldex (see report pp. 886-7 O.R., pp. 530-1 
D.L.R.), but as he pointed out, "there are no words [in the 
seCtion] such as 'unless other·wise ordered' to suggest that the 
requirement in this respect should be in any ·,vay abridged" . 
.And, even if such .an order could be made, it cou!d not be 
.n:nde ex parte; there is nothing in the section contemplating 
that po:>sibility and no external authority to support it. The 
point is not directly before us, but the dilemma of share­
holders is, for ,,.e \Vere given to understand that an applica­
tbn for an interim injunction made concuuently with the 
application under s. 261 failed for want of leave. I resped­
fu;I\· draw thb awhvard situation to the attention of the 
L�;�;islaturc. It may well have been created by inadvertence 
n ·:d could be cured by a simple nmendment. 
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One further case has been heard o n  s. 99. In Feld. --

v. Glick
74 two physicians had extended their practicing 

partnership into a number of related businesses, but under form 

of incorporation with an equal split of the beneficial share­

holding. On the death of Dr. Feld, Dr. Glick apparently 

continued to run things almost as if he were the survivor in a 

joint tenancy. Dr. Feld' s widow launched an action as 

executrix of her husband' s estate, and personally. The 

defendants (Glick, his wife, and 3 limited companies) moved 

to strike out the statement of claim, since the plaintiff 

had failed to obtain leave under s. 99. Counsel for the plainti 

asserted that on the particular facts of the case the plaintiff' 

case should be decided on partnership principles. Morden J. 
7-

responded: .::> 

This is an interesting theory, and of course, 
raises a host o£ problems--not the least of 
which is a lifting of the cooperative-veils. 
For the purposes of this motion all that I 
can say is that I do not think that if such 
be the basis o£ the plaintiff' s claim that 
this act could repeal it--or to put the matters 
positively, the particular claims in question 
appear to be based on Glick' s violation of 
obligations to the companies (not the plaintiff) 
and involved, surrounded by other relief, 
relief claimed against Blick in favor of the 
companies. The companies are not being by­
passed. The veils are not being lifted • • • •  

It is difficult to escape the conclusion that 
the pleading includes albeit possibly in 
alternative form, derivative claims. 

Another more difficult point was whether s. 99 was broad enough 

to embrace such a cause as the present one where a suit in a 

representative capacity is practically impossible because the 

only other shareholder of the corporation is the defendant Glick 

or his wife. Although His Lordship did not feel there was any 

significant benefit in time andexpense flowed from dismissing 

the action insofar as it is derivative in nature at this point 

in the proceedings, he was clearly of the opinion that despite 
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the wording of s. 99 a derivative action need not be 

representative of a class. In other words, he regarded the 

words in s. 99(1) --" in a representative capacity" and "for 

and on behalf of the corporation"--as being merely descriptive 

of a typical derivative action where there are shareholders othe: 

than the plaintiff, and thus words of a subordinate role. 

His Lordship went on to say: 76 

I should say that I can see little or nothing 
in the r.,.;ay of policy considerations indicating 
that the statute serves a useful purpose in 
a case such as the present where the only two 
shareholders are in fact before the court. 

It mig-ht be worthwhile to bear in mind these vmrds of N.orden J. 

when draf ting our s tatutory form of derivative action. 

Of course, no course have as yet been heard under the 

s.23 2 of the Canada Business Corporations Act, which provides 

for deriva tive actions. 

9. A General " Oppression" Remedy 

The impetus behind a reform of the derivative action 

comes from the hardship caused by the almost inflexible 

adherence by courts to the rule in Foss v. Harbottle and the 

narrm•J compass given to the exceptions. A salutary effect of 

the new statutory right of derivative action in Ontario, B.C. 

and in the C. B. C. A. is the break with the narrowly circumscribed 

categories of the exceptions to the rule. 

It is by no means certain that the courts of the late 

nineteenth century intended such a rigid development. In his 

review of the law on whether or not certain shareholder1s 

resolutions were "oppressive" to the minority, Foster J. in 
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Clemens v. Clemens .Bros. Ltd.
77 noted that the first use of 

the word "oppressive" of the minority came in the following 

passage from North-West Transportation Co. Ltd. v. Beatty
78 

dealing with whether a director voting as shareholder can do so 

to overcome the conflict of his duty and his interest in dealing 

with the company: 

Any such dealing or engagement may • . •  be 
affirmed or adopted by the company, provided 
such affirmance or adoption is not brought 
about by unfair or improper means, and is 
not illegal or fraudulent or oppressive 
towards those shareholders who oppose it. 

79 Foster J. also looked at a case under s. 210 of the Companies 

Act 1948 which deals specifically vlith " oppression" and might 

be viewed as a first statutory attffinpt to give shareholders 

a broader remedy than the highly restricted right of derivative 

action left to them. In that case Lord Cooper had said: 80 

The section is not concerned with the 
results of the oppressor but with the 
results to those who complain of the 
oppression.when the section inquires 
whether the affairs of the company are 
being conducted in a manner oppressive to 
some part of the members including the 
complainer. That que.c;tion can still be 
answered in the affirmative even if, qua 
member of the company, the oppressor has 
suffered the same or even greater prejudice. 

Unfortunately, the Clemens case is somewhat unsatisfactory. It 

is by no means clear from the report whether s. 210 was ever 

pleaded. If not, then it would seem that Foster J. is finding 

a common law tort of corporate oppression. A brief review of 

the facts of the case may be of assistance: A niece and aunt 

held 45 and 5 5  per cent respectively of the issued shares of an 

old, established family construction business. The articles 
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gave a right of pre-emption to the other members if a member wisr 

to transfer his shares. Because of unhappy differences, the 

niece was excluded from the management. The aunt and the four 

other directors proposed to issue a further 1 650 ordinary shares, 

in part for services rendered by the directors other than the 

aunt, in part to establish an employee trust. The niece signifie 

her opposition to the scheme because it would reduce her share­

holding to under 25%. The aunt replied that she was aware of 

the implication, but intended to proceed with the scheme. 

Resolutions to effect the scheme were passed at a shareholders' 

mee·ting, the niece voting against. She then brought an action 

against the company and her aunt for a declaration that the 

resolutions were oppressive of the plaintiff, and for an order 

set·ting them aside. The aunt contended, on the b asis of the 

North-West TransEortation case, that she was entitled to 

consider her own interests and to vote in any way she believed 

to be in the interes·ts of the company. 

The court held that the aunt's right to vote was 

subject to equitable considerations which might make it unjust 

to exercise it in any way. There was an irresistible . 

inference that the resolutions were designed to put complete 

control of the company into the hands of the present board 

and deprive the plaintiff of her 25% block against special 

resolutions. We note however, that Foster J. was unwilling to 

formulate any general principle. 
. 81 lS reproduced below: 

The conclusion of his judgment 

1 dtink that one thing which emerges from the cases to which I have >eferred is that 
in such a case as the present l\"liss Clemens is not entitled to exercise he� majority 
vote in whatever way she pleases. The difficulty is in finding a principle, and obviously 
expressions such as 'bona fide for the benefit of the company as a whole', 'fraud on a 
Il'Jnority' and 'oppressive' do not assist in formulating a principle. 

I have come to the conclusion that it would be unwise to try to produce a principle, 
since the circumstances of each case are infinitely varied. It would not, I think, assist 
to say more than that in my judgment Miss Clemens is not entitled as of right to 
exercise l.er votes as an ordinary shareholder in any way she. pleases. To use the 
phrase of Lord \Vilberforce3, that right is 'subject ... to equitable considerations ... 
which may make it unjust ... to exercise [it] in a particular way'. Are there then 
any such considerations in this case? 



Conclusion 
I do not doubt that Miss Clemens is in favour of the resolutions and knows and 

understands their purport and effect; nor do I doubt that she genuinely would Jike 
to see the other directors have shares in the company and to see a tmst set up for long 
service employees. But I cannot escape the conclusion that the resolutions have been 
framed so as to put into the hands of Miss Clemens and her fellow directors complete 
control of the company and to deprive the plaintiff of her existing rights as a share­
holder with more than 25 per cent of the votes and greatly reduce her rights under 
art 6. They are specifically and carefully de.signed to ensure not only that the plaintiff 
can never get control of the company but to deprive her of what has been called her 
negative control. Whether I say that these proposals are oppressive to the plaintiff 
or that no one could honestly believe they are for her benefit matters not. A court of 
equity will in my judgment regard these considerations as sufficient to prevent the 
consequences arising from Miss Clemens using her legal right to vote in the \vay that 
she has and it \Vould be right for a court of equity to prevent such consequences 
taking effect. 
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Whether or not the Clemens case involves an extension 

of the conunon law or is in fact based on s. 210, it is clear 

that some further protection of minority shareholders is needed 

in cases where the strict application of the rule in Foss v. 

Harbottle effectively prevents a minority suit because the 

majority may affirm the "wrong" done to the company. Theoretical 

tl1is need not be so: if we adopt Beck' s test of who is most 

directly harmed by a majority act--a shareholder or class or the 

company as a whole--then the statutory right of derivative 

action together with ·the expanding personal rights might be 

broad enough to encompass the whole field. Certainly Ontario 

did not see fit to follow s. 210 of the UK Companies Act 1948. 

In fact, ·':.ftz Lawrence Cow.:rti i:tee :;onsida.red t.ha ma.·tter, and 
concluded: 

7. 4. 1. The committee considered the alternative 
to a Section 210 Iof the United Kingdom Companies 
Act of 1948] approach (to the extent that Section 210 
is available to relieve against the Rule in Foss 
v. Harbottle and concluded that the derivative-­
actlon 1s the most effective remedy to enforce 
the suggested statutory standard of conduct and 
eare to be imposed upon directors in the exercise 
of their duties and responsibilities. 
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I submit, however, that it is somewhat unrealistic 

to expect the courts, so long accustomed to the rigours of Foss v • 

Harbottle, to quickly adopt a wide open, liberal approach that 

requires a good deal of interference in the affairs of companies. 

Certainly both B.C. and the Federal Act have chosen to adopt the 

more readily apparent approach to minority protection afforded 

by the general oppression remedy. The working of this remedy 

can be seen from decided cases in England, Australia and B.C. 

It should be noted that in concept at least an "oppressio: 

remedy has been available in Alberta through the 11just and 

equitable11 winding-up under s. 197(e) of the Alberta Companies 

Act, R.S.A. 1970, c. 60. However, where there has been a real 

oppression such as a freeze-out (which, incidentally, was 

attempted in the Clemens case: No dividends were paid in 

the immediate preceding years because the directors had 

stripped the company' s profits through their emoluments}, 

such a winding-up would only continue and finalize the 

oppression since there is no discretion in the court to 

adjust the pro-rata entitlement of shareholders to take 

account of the monies already taken out in salaries, etc. 

Furthermore, if the business is profitable, it is non-

sensical to wind it up. 

It is with such considerations in mind that the Cohen 

Committee recommended the oppression remedy adopted as s. 210 
83 

in the U. K. Companies Act, 1948. 

(a) The "Oppression" Remedies under the UK Companies 
Act, 1948. 

210. Alternative remedy to winding up in cases of oppression 

(r) .'\ny mc•mhcr of a �ompany wlvJ complains that the affairs of tltc company 
;�.n� bt·t.ng Cl�lllluck<l Ill :t manner oppressive tu sume part of tlte nwmber!-> 
(mcl�tdt�lg lmn_.q:!f) <�r. in a �asC' falling within subsection (3) of section om• 
l�mutn·n aml stxly-nmc ?� this i\ct, the Board of Tradl', may make an applica­
tiOn to the court by petition for an order under this section. 



(2) If on any such petition the court is of opinion-

(a) that the company 's affair� arc being conducted as aforesaid; and 
(b) that to wind up the company would unfairly prejudice that part : 

of the members, but otherwise the facts would justify the making 1 
of a winding-up order on the ground that it was just and equitable i 
th:lt the company should be wound up; 

I the court may, with a view to bringing to an end the matters complained of, 
make such order as it thinks fit, whether for regul<� ting the conduct of the : 
company's affair:> in future, or for the purchase of the shares of any member;; 
rtf th0 company by other members of the company or hy the company and, 
in the cast' of a pmrltast• hy 111(' company, for tl11• n·clndinn acconlingl�· of l 
tltl' company's capital, or othl'rwisP. . 

(:1) \\'hl•re an onlt•r under this Sl'dion makl'S any alteration in or addition 
to aity co111pany's Illl'll\Ot'amlum or art ich·s, then, notwithstanding anything 
in all\' oth1�r provision of this Ad hut suhjl't't to tlw pn>vi:-;ions of trw onkr, 
the ci.unpany concerned shall not have puWl'J' without the Jl'an� of lhl' court 
to make any further altc•ration in or addition to the nwmoranclttm or artich-s 
inconsistent with the provisions of the onkr; hut, sulJjL·ct 1o the fort'goin�. 
provisions of this subsection, the alterations or additions made by thC' onlei , 
shall be of the same effect as if duiy made hy resolution of lhl' company awl: 
the provisions of this Act shall apply to thl' mt•moranrlum or art idl's as so 
altt-re<l m addecl to accordingly. 

(4} An ollicc copy of any order under . this section altering ur adding to, 
or giving leave to altrr or add to, a company's m<·mommlum or articles shall, 
within fourteen days after the making thPrcof, be dclin:red hy the com pany: 
to the registrar of companies for registratimqand if a company makc·s default ! 
in complying with this subsection, the company and every onict·r of the com­
pany who is in default shall he liable to a ddanlt fine. 

(5) In rdation to a petition undl'r this section, Sl'l'tion tltn·t · ltuncln·1l aJHI 
sixly-Ji\'c uf this Act shall apply us it appliPs in n·lalion to ;1 \\'indin�-np JW!ition. 
anti prtJC!Ttliugs umll•r this :O:l'ction shall, for tl11· pmp1N'S of !'art V of tlw 
Economy (Miscellaneous Provisions} Act, 1926, be deeml'd to IH' procl'edings 
under this Act in relation to the winding up of companies. 
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Substantially the same section was enacted as s. 186 in 

the Companies Acts of both Victoria and New South Wales, 

Australia. 

(b) B. C. Companies Act, S . B. C. 1973, c. 18 

B. C. originally adopted the oppression section 

from the UK Companies Act in substantially unaltered form: 

R. S. B. C. 1960, c. 67, s. 185. However, when the section was 

re-cast for the 1973 Companies Act, it reappeared in a 

completely overhauled form which eliminated some of the 

procedural hurdles in the older section. 
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/!/) Relief from Oppressio1r 
Cnrrp!aint '>?.1 ( 1 ) A ffi" "h f • d • by :r.e:nrer ..,...., • • � .... er o a company or an ms�ctg! u::� c_L_���!!Q_n 

23Q. may apply to the Court fer an order on the ground 
(a) that the aff.:irs of the compaJlY are being conducted. or the 

powers of the directors are being exercised, in a manner oppres:.. 
sive to one or more of the members, including himself; or 

(b) th at some act of the company h�een done.. or is threate._ged, 
or that some resolution of the members or any class of mem­
bers has been passed or is proposed, that is unfairly prejudicial 1 
to one or more of the members. includ ing himself. 

(2) On an appHcation und;;r suhection fl) rhe Court may, with a 
view to bringing to a:1 end or to remedying the m::tters com�lained of, 
make such interim or final order as it considers appropriate, and, without 
l!miting the generality of the foregoing, the Court may 

(a) direct or prohib it any act or cancel or vary any transaction or 
resolution; 

(b) regulate the conduct of the company's affairs in future; 
(c) provide for the purchase of the shares of any member of the 

company by another member of the company, or by the com­
pany; 

(d) in the case of a purchase by the company, reduce the company's 
capital or otherwise; 

(e) appoint a receiver or receiver-manager; 
(f) order that the company be wound up under Part 9; 
(g) authorize or direct that proceedings be commenced in the nan1e , 

of the company against any part on such terms as the Court 1 
may direct; 

(h) require the company to produce financial statements; 
(i) order the company to compensate an aggrieved person; and 
(j) direct rectification of any record of the company. 

(3) Every company referred to in subsection ( 1) shall file a certified 
copy of any· order made by the Court under this se.ction, or on appeal 
therefrom, with the Registrar within fourteen days from its entry in the 
Court registry. 

( 4) The rights granted by this section are in addition to those granted 
under section 248. 

(5) Every company that contravenes subsection (3) is guilty of an 
offence. 1973, c. 18, s. 221. 

To obtain relief under the older s. 185 (s. 210, UK 

Companies Act, 1948), one had to establish facts that: 

{a) at the time the petition was presented the 

affairs of the company were conducted in a manner 

oppressive to the complainant in his capacity as 

a shareholder, 
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( b )  tha t  thi s  conduct would j us tify making a 

winding up order under the j us t  and e quitable 

rule; and 

(c) that to make s uch an order would be unfairly 

prejudicial to the comp la inan t .
84 

Thes e  conditions precedent are cumula tive , all three 

mus t  be met . The revised remedy in s .  2 2 1 , although l imite d  to 

members or inspe c tor s , no longer requires the need to prove 

that a winding-up order under the jus t and e qui table rule 

would lie , and p uts two alternative grounds for making the 

application--" oppre s s ive conduct" , or s ome " unfairly 

prejudicial act or resolution " , which need not even be exe cuted 

but merely " threa tened " . The judge's broad d i s cretion to make 

any order he thinks fit is maintained , but i s  spelled out to 

emphas i ze the expansive nature of thi s  discretion . 

( c )  The Canada Business Corporation Act 

Even more expans i  v 3Application 
to court re 

than the new B .  C • remedy oppression 

i s  its C . B.C . A .  counter-
Grounds 

par t ,  s .  2 34 .  

I t  begins more 

expans ively by making the remedy 

available to a broader class of 

persons than merely "members " 

or " inspectors " .  " Comp lainant" 

under the C.B . C . A. remedy i s  

the same as for the derivative 

action in tha t  Act.  

234. (1) A complainant may apply to 
� court for an order under this section. 

(2) If, upon an application under sub­
section (1), the court is satisfied that in 
respect of a corporation or any of its 
affiliates 

(a) any act or omission of the corpora­
tion or any of its affiliates effects a result, 

(b) the business or affairs of the corpora­
tion or any of its affiliates are or have 
been carried on or conducted in a man­
ner, or 

(c) the powers of the directors of the 
corporation or any of its affiliates are or 
have been exercised in a manner 

that is oppressive or unfairly prejudicial to 
or that unfairly disregards the interests 
of any security holder, creditor, director. or 
officer, the court may make an order to rec­
tify the matters complained of. 



The application 
Powers of 

under s .  2 34 does not court 

apply only to the company 

i tsel f ,  as in B. C . ,  bu t to 

any affiliate thereo f as wel l ,  

and i s  not concerned only with 

the l'>-c t or omis s ion (again 

more expans ive than the B . C. 

Ac t ) , but also with the res u l t  

effecte d .  The focus i s  

thus shi fte d . This shift 

effec tive ly encomp as s e s  the 

attemp t  to cap ture "threa tene d "  

acts i n  the B . C. legi s lation . 

Nor did the draftsm�� 

s top a t  a tes t  o f  "opp res sive" 

or " unfairly prejudic ial ", 

but again expanded it to 

encomp a s s  acts , imis s ions 

or res ul ts that "unfairly 
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(3) In connection with an application 
under this section, the court may make any 
interim or final order it thinks fit including, 
without. limiting the genera!it:� of the fore­
going, 

l(u) ;.;n'order restraining the conduct com­
plained of; 

(b) an order a_ppointin� a reu,;•:t:cr or re­
ceiver-manager; 

(c) an orc�er to regulate a corporation's 
affairs by amending the articlE-s or bY­
laws or creating or amending a una�i­
mous shareholder a;;reement; 

(d) an order directing an i::.:;ue or ex­
change of securities; 

(e) an order directing changes in the di­
rectors as permitted by subsection 
185(3); 

(f) an order directing a corporation, sub­
ject to subsection (6), or any other per­
son, to purchase securities of a security 
holder ; 
.fg) an order directing a corporation, sub­
Ject to subsection (6), or any other per­
son, to pay to a security holder any part 
of the moneys paid by him for securities ; 
(h) an order varying or setting aside a 
tra�sac.tion or contract to wl1ich a corpo­
ratiOn 1s

. 
a party and compensating the 

corporatiOn or any other party to the 

disregard the interes ts " of transaction or contract; 
(i! �n or?er requiring a corporation, 

persons deal ing with the companyWJthm a time specified by the court, to 
who are not s hareholders .  produce to. the court or a:z: interested per-

son financial stat-ements m the form re­

How broadly and 

effectively the cour ts will 

use their dis cre tion with 

section 234 s till remains 

in the air ,  s ince no cases 

have yet been decided on it . 

quired by section 149 or an ac.counting in 
su_ch other form as the court may deter­
mme; 
(j) an order compensating an aggrieved 
person; 

(k) an order directing rectification of the 
registers or other records of a corporation 
under section 236 ; 
(l) an order liquidating and dissolving 
the corporation ; 

(m) an order directing an investigation 
under Part XVIII to be made· , 
(n) an ord-er requiring the trial of any 
issue. 



Duty of 
directors 

E.11:cluaion 

Limitation 

.Alternative 

order 

' 4 5  

( 4} If an order made under this section 
directs amendment of the articles or by­
laws of a corporation, ·� 

(a) the directors shall forthwith comply 
with sub:..::cticn 18-5(4); &nd 

(b) no othar amendm.en� to the articles 
or •by-laws shall be made without the 
consent of tr.e court, until a court other-
wise orders. 

· 

(5) A shareholder is not entitled to dis­
sent under section 184 if an amendment. 
to the articles ia effected under this section. 

(6) A corporation shall not make a pay­
ment to a shareholder under paragraph (3\ 
(/) or (g) if there a:re ressonable ground� 
for believing that 

(a) the corporation is or would after that 
payment be unable to pay its liabilities 
as they become due i or 

(b) the realizable value of the corpora­
tion's assets would thereby be less than 
the aggregate of its liabilities. 
(7) An applicant under this section may 

apply in the alternative for an order under 
section 207. 

10. Case Law on the "Oppre s s ion "  Remedy 

2'Ios t of the case law on the general oppre s s ion remedy 

has been decided under s .  2 10 of the UK Companies Act and 

s imilar enactmen ts in B.C. (s . 185 of the old B . C. Companies 

Act)  and of Aus tra l ia . 

Gower remarks that while the c lear intent of the 

Cohen Co��ittee was that the court s hould have unfettered dis cre· 
8 5  

to make salutory orders , 

Unfortunately our High Court procedure i s  ill 
adapted for the exercise of the inquisitorial and 
s alvationi s t  role thus impos ed upon the j udge s  
and doubtle s s  i n  recognition of thi s , i t  has 
been held fin Re Antigen Laboratories L td. , [19 5 1] 
1 All E . R. 110 ]  that the petitioner cannot a s k  the 



court to exercise its discretion but mus t  
indicate the nature of the relief wanted . 
Thi s , though perhap s inevitable , seems 
regrettable and incon s i s tent with the 
intention tha t  the court should have power 
" to find and impose a so lution . "  Further­
more the wording of the sec tion is unfor­
tunate in a number of respe c ts , and the 
cour ts , despi te two bold decis ions, have , 
on the whole , cons trued it narrowly . 

4 6  

Gower further notes tha t the s ec tion i s  more effective 

as a control on management: " as a weapon in the shareholder ' s  

armory it wil l  probably always prove more potent when 

brandished in terrorem then when actually used to s trike . "
8 6  

Hence , a good tool for negotiations within the company. 

As Gower indicate s , the narrow approach taken by the 

Engl i s h  courts in cases under s .  2 10 was firs t i l lus tra ted by 

the refusal of the court to exercis e  broad d i s cre tion with 

d. . A . b ' 
" 

d B? h respec t  to reme 1es ln Re nt1gen La orator1es Lt • T e 

petitioner had merely asked ( i )  that an order be made for 

re gulating the conduct of the company' s affairs in future , 

or ( ii )  such other order as might be j us t .  The court thought 

this too vague: "A pe titioner • • • ought to s tate • 

in clear terms the general nature of the rel ie f  sought . • 

The pe titioner mus t take the respon sibil ity of s ta ting speci­

fically wha t  he wants . 11
8 8  

Obviou s ly courts are reluctant to accept s uch broad 

discre tion as might place them into management's s hoes; 

however , thi s  i s  exac tly what has been achieved in the 

broadly drafte d  legi s la tion of s .  2 34 of the C . B . C . A .  and s .  

2 2 1  of the new B . C .  Companies Act. Implicity , in both 

sec tions , the court i s  not in any way res tricted to granting 

relie f of the nature specifically prayed for .  However , 



whe ther such broad , e xpans ive drafting i s  nece s s ary might 

be debated: the same purpos e  might be achieved by 

e xpanding the phras e  "the court may make s uch order as i t  

cons iders appropr iate" to include "whether or not thi s  

rel ie f  has been specifically prayed for." 

Thi s  i s  in fact the approach taken more recently 

by Toy J. of the B .C. S upreme Court in Re Peterson et al. 

4 7  

and Kanata Inves tment L td. e t  a1.
8 9 

In that case the j udge 

found f i t  to make an order under s .  2 2 1  of the new B.C .  

Companies A c t  direc ting the President o f  Kanaka Inve s tments eo. 
L td .  to re sell to the company the 14 0 , 0 0 0  C l a s s  "B" voting share 

for the s ame price that he had paid for them-- 1§ each , thereby 

giving the company the freedom to elect a new and independent 

board. The fac ts revealed that thes e  shares had not been 

o ffered to other exis ting s hareholder s and were i s s ued solely a s  

device to enable McBride , the Presiden t ,  to obtain control. 

Whether or no t thi s  relief spec ifically had been prayed for 

i s  not to be deduced from the facts. However , Toy J. d id 

make the following s tatement with respect to the effect o f  
9 0  s .  2 2 1: 

However , I am prepared to accede to the 
three members' application for reli ef under 
s. 2 2 1  of the companies Act , which section has 
given to the court much wider powers than under 
the former s ta tu te and the prerequi s i tes to 
i ts appl i cabi l i ty are l e s s  onerous as far as 
applicants are concerned. 

An example of s uch narrow interpretation may be found 

in the decision of Buckley J .  in Re F ive Minute Car· Wash 

S ervice Ltd.
9 1 

The petit ioner in that case held 6 2  shares 

nut of 3 , 10 1 i s sued shares , 1 , 2 4 0  of which were held by 
Evison , the managing director , and 1 , 5 49 held by Hodge and 

Co. Ltd. The peti tioner alleged that Evison had conducted 



the affairs o f  the company in an oppres s i ve manner by 

disregarding the interes ts o f  shareholders o ther than 

hims elf and his wife , and that H edge and Co. Ltd. had 

4 8  

fai led to use their voting control to curta i l  his activi ties. 

The es sence o f  the claim was ,  at the facts revealed , that 

the company was being hurt by poor management. Buckely J. 

held , however , that thi s  does not in i ts el f  constitute 

oppres sion. H i s  Lordship held tha t  the es sential elemen t ,  

namely tha t ·the ac·t o f  omi s s ion was des igned to achieve s ome 

unfair advantage over the petitioners ,  was no t alleged. 

I d. . . 
h . . h d 

9 2  
n 1sm1s s 1ng t e pe t1·t1on , e s tate : 

Thes: allegations suggest that Evison is unwise, inefficient and 
car�less m the performance of his duties as managing director and 
chatrm�n of the board of the company. I can find in them no 
�uggest10n tJ�at he has acted unscrupuiousiy, unfairly, or with anv 

lack of prob1t� towards the petitioner or any other member of th� 
company. o_r tnat he has overborne or disregarded the wishes of the , �oa�d of dtrectors. or that his conduct could be characte>ised as I 
narsn or burdensome or wrongfui towards any member of the ! 
company. 

: 

. 
The complain� aga·inst Gwent and West and Hedge Ltd. I 

IS t�at they h�ve faded to use their voting co:1tro1 to curtail Evison's 1 
actwns and t�at, by reason of such faiiure, they have permitted and 
condoned Evtson's alleged' oppressive conduct of the company's 

affairs If as in 
· · d 

· 
. 

· • my !u gm�nt 1s the case, the circumstances alleged 
m paragraph 13. ar� msuffic1ent to amount to oppressive conduct on 
the part of Ev1son, the complaint against Gw::nt and West nnd 
Hod�c Ltd: falls to the ground. An act of omission, such as is here

­

allegt:d agamst these two companies, might perhaps in some circum­
stanc�s be held to amount to oppressive conduct, but it seems to me 
!ha� Jt would ?e necessary to allege and establish that it was 
designed to achJCvc some unfair advantage over those claiming t 
be oppressed before mere omission could be he ·1d t b . 

0 

N 1 11 · . . 
o e oppress1ve. 

o
. 
s�c 1 � eg�tJOn JS made m this case. Be that as it may, if the ; 

omiSSlon Is, as m the present case, a failure to prevent acts which do i 
not themselves amount to oppressive conduct such 

. . . I 
t · • OmiSSIOn Wit l-

Oll more cannot, m my judgment, constitute oppressive conduct. 
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Ano ther reason for refus ing to make an order under 

s .  210 i s  failure to show a cours e  of oppre s s ion. A s ingle 

ac t ,  even though i t  be s everely abus ed by one o f  the partie s ,  

i s  insufficient grounds for granting a n  order. In Re 

Wes tbourne Galleries Ltd. 9 3  P lowman J. held tha t  a winding 

up o rder under s .  222 ( f )  of the UK Companies Act 19 4 8  should 

i ssue, but not an order under s. 21 0 .  The company , a carpet 

dealership, had originally been a two man partnership that 

evolved into a private company in which bo th partner s  partic ipc 

equally at 4 0 0  s hares , but the one partner' s son held an 

additional 20 0 shares .  Shokrol lah Ebrahimi , the minority 

shareholder , began to complain about the bus ines s practices 

of Nazar and George Achoury , the maj or i ty of shareholder s .  

As a result h e  was voted out a s  a director. P lo wman J. found 

tha t  the company had continued s ubs tantially as a partner ship, 

and even though there was no deadlock , the "partnership 

doctrines " for dissolution appl ied. He s tated,: 
9 4  

While no doubt the p etitioner was lawful ly 
removed in the s en s e  that he ceased in law 
to be a director , it do es not fol low that in 
removing him the respondents did not do h im 
a wrong. In my j udgment they did do him a 
wrong , in the s ens e that i t  was an abuse o f  
power and a breach o f  the good faith which 
par tners owe to each other to exclude one o f  
them from a l l  participation i n  the bus ines s 
upon which they have embarked on the bas i s  -
that they should participate in its management. 

On thi s  bas i s  his Lordship was able to avoid the 

difficul ty that he perc eived in s .  21 0 ,  insofar as ther e  

was here neither a course of conduct but s imply a n  i s ol ated 

ac t ,  nor was there her e  evid ence that a winding up order 

would unfairly prej udi c e  the petitioner. 

Whether there was a course of conduct giving ris e to 

oppres s ion was again an i s s ue in the Re Jermyn S treet Turki s h  
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9 5  
Baths Ltd . The factual s i tuation behind the complaint 

of oppres s ion in thi s  cas e i s  long , involved and complicated 

by the fac t that the peti tions under s .  210 are the admini s tra­

ters of an es tate bringing the complaint from fifteen years 

after the events commenced . All the material events occurred 

after the death of the intes tate shareholder and director 

Jos eph Aaren Littman in 1 9 5 3 . Littman then held 5 0 %  of 

the i s s ued shares . At the time of his death the company 

was under capita l i zed ,  deeply in deb t ,  and in danger of 

being wound up by creditors . Mrs . Peskoff , the o ther 5 0 %  

shareholder , acting on the advice of her s o l icitor , attempted 

to rai s e  further capital to keep the company going . The 

admini s trators pendente l i te of Littman refused to provid e  

further funds (indeed , it i s  difficul t to s ee how they could 

have done so without being gui l ty of meddl ing in the estate} . 

Mrs . P eskoff took the risk upon her s elf by providing further 

debenture capital , but at the s ame time increas ed her own 

shareholding to 75% by i s s uing more shares to her s el f  at par . 

(An addi tional share was i s sued to Woodley , an emp loyee, who 

became the s econd s hareholder and director . )  Through Mrs .  

Peskoff's management the company eventually became quite succes­

s ful and paid off all its debts . At a meeting of Directors 

P es koff and Woodl ey had resolved in 1 9 5 5  to pay themselves 

yearly salaries and p ercentage bonus es on the net cash rec eipts 

of the company in exces s of s tipul ated amounts . Though the 

resolution was improper because thi s  was a matter for a 

shareholders ' meeting , as a result of this resolution Mrs . 

Peskoff received approximately £1 0 8 , 0 0 0  over the nine years 

from 1 9 6 1  to 1 9 7 0 . I n  the years up to 19 61 she received 

les ser , but also s ubs tantial s ums . No dividends were ever 

paid a 

The Court o f  Appeal (per Buckl ey L. J. ) d id no t agree 

with the Trial Judge (Pennycuick J . ) that there was " chain 

of events " j us ti fying a finding of oppres s ion leading to 

an order to purchas e  the es tate's shares at a value to be 

determined as i f  the oppr es s ion had not taken p lace . I t  
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was clear to the panel that the i s sue of n ew shares i n  19 54 wa 

part and parcel of a bona fide attempt to in j ec t  badly needed 

new capital into the company; that a lti1ough formal irregu­

lari ties wi th respect to the calling of meetings and p a s s ing 

of resolution s  exis ted ,  there ws never anything les s  than 

full d i s c losure by the company and i ts solicitor to the estate 

the es tate always had knowledge of the direc toral remuneration 

by commi s s ion and never ob j ected; and tha t the shares o f  the 

peti tioners had benefi ted s ubs tantial ly from Mrs . Peskoff's 

conduc t  of the bus ines s . 

Buckley L . J .  made the following s tatement with r espect 
. . 2 10 9 6  

to 1nterpret1ng s .  : 

We are no t concerned in thas case to consider 
wh ether the minority shareholder could s uc c eed 
either in mis feasnace proceedings again s t  the 
directors or in a minori ty shareholder action 
in the name of the company . We are conc erned here 
only to cons ider whether the affairs of the 
company were,  when the p etition was pres ented , 
being conduc ted in a manner oppres s i ve to some 
part o f  the members of the company . Wha t does 
the word "oppres s ive" mean in thi s  context? 
In our j udgmen t ,  oppres s ion occurs when s hare­
holders , having a dominant power in a company , 
ei ther ( 1) exer c i s e  that power to procure that 
something is done or not don e  in the conduct 
of the company's affairs or ( 2 ) procure by an 
expres s or imp licit threat of an exer c i s e  of 
that power that something i s  not done in the 
conduct o f  the company's affairs ;  and when such 
conduc t i s  unfair or , to use the express ion 
adopted by Viscount S imonds in S cottis h  Co­
operative Wholes ale Societ Ltd . v. Meyer , 

19 59] A . C .  3 24 , 3 4 2  "hurdensome, hars h  and 
wrongful " to the o ther members of the company 
or some of them and l acks that degree of 
probi ty which they are enti tled to expec t  in 
the conduct o f  the company ' s affairs • 

• Oppres s ion mus t ,  we think , import tha t 
the oppres s ed are being con s trained to submit 
to something which is unfair to them as the 
r es ul t  of some overbearing act or attitude 
on the part o f  th e oppr es sor . 
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I would submi t  that on i ts fac ts thi s is a borderline cas 

Determinative of the fina l outcome s eems to have b een the 

combination tha t Mrs . Peskoff toom sub s tantial r isks in 

addition to thos e  which she had at the time of Li ttman's 

death and that the es tate was at all times inforn1ed of wha t  

was being done . Fai lure to have done the latter migh t  have 

led to a different res ul t . Quaere also , whether the 

alleged events can really be res tricted to the i solated acts 

of increas ing her own shareholding and pa s sing irregular 

directoral resolution , or whether the results o f  thes e acts 

( the s ubs tantial sums recei ved by Mrs .  P es koff} s hould not 

be s een as potentially oppres s i ve .  Under the wording o f  the 

C . B . C . A .  thi s  would be caught.  Note, however , that Buck l ey 

J .  deems oppres s ion to occur when i t  is threatened , thus anti-· 
cipating the actual inclusion o f  this formulation in the new 
B . c . section . 

While the narrow interpretation of the Engl i s h  courts 

may not be entirely s atis factory , the deci sion d i smissing the 

petition in Re Ballador S i lk Ltd .
9 7 i s  clearly a s alutary one. 

The petitioner , Mos s  S immons , held 2 5 %  o f  the s hares in a thre 

man company ( 2  o ther shareholders held 25 % and 5 0 %  r espectively 

and was a director . Which friction and conduct o f  the o thers 

would thus prima facie app ear to j us ti fy a winding up order 

under the "j us t and equitab le" rul e, on cro s s  examination it 

appear ed that the real obj ec t o f  pres enting the p etition was 

to get repayment of a loan owed by the company to the p et itioneJ 

group o f  companies . On a winding up there would have been 

no a s s ets for the contr ibutories after the cred i tor s '  claims 

had been met . The court held that the petition had been 

brought for colla teral purpos es , mainly to pres s ur e  for the 

repayment of the loan , thus amounted to the abus e of the 

proces s  of the court . Furthermore ,  as the petitioner , Qua 

contributory to the company had no tangibl e interest in the 

l i quidation b ecaus e the lack o f  as s ets o f  the company meant 

that a contributory could no t be enti tled to a wind ing up 

order on the j us t  and equi table rul e .  
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The latte r  point would be irrelevant under the B . C .  

Companies Ac t and the C . B . C . A .  However , the breadth o f  draftil 

of the C . B . C .A .  section 2 3 4  may well invite app l ications 

brought for a col lateral purpose . 

1 9 5 9  app-ars to have been a bounty year for obli gation 

under s .  2 1 0  o f  the UK Companies Act ,  for in tha t  year two 

cas e s  succeeded . S cottish Co-opera tive Wholes ale Society Ltd. 
9 8  v .  Meyer appeared to give a glimmer of immorali ty in the 

dic ta o f  Lord Kei th o f  Avonholm, who he ld:
9 9  

Misconduct in the a ffairs o f  a company may 
be pas s ive conduct , neglect of its intere s ts , 
concealment from the m inority o f  knowledge 
that it is material for the company to know: 

and further:1 0 0  

Oppress ion under s ec tion 2 1 0  may take various 
forms, s ugges ts to my mind , as  I s aid in E lder v .  
Elder and Wilson [ ( 1 9 5 2 ) , s.c. 4 9 ,  6 0] , a lack of probit 
problty and fa1r deal ing in the a f fairs o f  
a company to the pre j udice o f  some portion o f  
i ts members . 

More notable s ti ll for its facts was the dec i sion i n  
1 01 the In Re H .  R .  larmer L td .  The facts very briefly are 

that Harmer had founded the busines s of philate l i c  auc tioneers 

and valuers ,  had turned thi s  busine s s  over to a company in 

which he controlled the votes but in which his two s on s  

held the maj ority o f  the beneficial intere s t ,  a s  a res ul t 

o f  a gift from their father . AT the time o f  the p e ti tion 

the father was 8 8  years old and for some 1 0  years had been 

running the company in a highly autocratic manner a s  

" chai rman " with a cas ting vo te , leaving l ittle say to the two 

sons , who were also dire c tors . His busine s s  j udgment also 

appeared to be deteriorating . I t  was common ground that the fac 

would j us ti fy a winding up order on j us t  and equi table grounds . 
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Although the father had absolute voting contro l , and the 

son s '  shares by a gift from the father , Lord Jus ti ce 
. . 1 0 2  

Romer held that oppre s s1on ex1s ted: 

are: 

Viewing the evidence as a whole , no one 
could doubt that the father ac ted oppre s s ive l y  
i n  the sense in which that word i s  ordinari ly 
used . He rode roughshot over his sons and 
everybody e ls e ,  and dicta ted the general 
conduc t o f  the company ' s  affair s  and i t s  
policy \vi th a n  intolerant disregard o f  the 
bes t interes ts o f  the company i ts e l f  • • • •  

The word " oppre s s ionn was de fined by Vis count 
S imonds , as my Lord has pointed out in 
S co·ttish eo-operative Wholesale Society L td .  
v .  Myer where he accepted the dictionary 
meailiiig nburde nsome , harsh and wrongful" 
and I respectfu l ly would adopt that def in ition 
o f  the word to be found in s .  2 1 0 .  With 
regard to that s ec tion , Lord �1orton i n  
his speech s a i d  that h e  was not disposed to 
give a narrow meaning to the word " oppres s ion" 
having regard to the manife s t  ob j e c t  o f  
section 2 1 0 . 

Some further poin·ts of interest reealled from t hi s  case 

1 .  That the father was found " to ignore the wishes 

of his eo-directors a t  resolutions of the Board , "  which 

obliquely would appear to put direc tors in a pos it ion to 

bring the app l ication . This , of course ,  would be contrary 

to the pla in reading of the section , but i t  mus t  be remembered 

tha t  the sons were being principally oppressed in the 

quality of d irec tors and not so much as s hareholders , a lthough 

the spill over e f fe c t  o f  t he bad management undoub tedly hurt 

their equity pos ition . 

2 .  I t  was found that the fact o f  the g i f t  did not 

disentitle the petition . and 

3 .  Perhaps the mos t  interes ting··poin t ,  i t  was held 
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that there was no need to prove de s ire for pecuniary 

bene fits , but oppre s s ion remained oppres s ion even though 

it was s imply to further the contro l l ing s hareholders 

overwhelming des ire for power. 

The lack o f  recorded cases under s. 2 1 0  and o f  

succes s ful case s  after 1 9 5 9  may not nec e ssarily indicate 

that the words o f  Lord Jus tice Romer with respect to the 

"man i fe s t  obj ect of the section " have fallen on deaf 

ears . On the contrary , it may wel l  be tha t  Gower i s  

correc t i n  thinking that real value behind s .  2 10 i s  its 

usefulnes s  as a negotiation lever. 

Decis ions under s. 1 05 o f  the Bri ti s h  Columbia's Companies 
Act ,  1 9 6 0  

Apart from the decision o f  Mr. Jus tice Aikins in 

Re National Building Maintenance L td.
1 03 

ther�was only 

one other succe s s ful case under the B. C .  equiva lent o f  

sec tion 2 1 0  of the UK Companies Act 194 8 .  

The exclus ion from the Act o f  management o f  the 
company o f  a shareholder who has gone into the comp any on 

the footing that he would participate in the management 

would appear to be the mos t  fruitful ground for l itigation 

under these sections , and ,  I wou ld submit ,  one of the 

principal wrongs that the restrictive nature o f  s .  2 1 0  

o f  the U K  Ac t and s .  1 85 o f  the B. C. Act were not able to 

deal with. This appeared to be the bas i s  o f  the action 

. . f 11  . d 1 04 �n Re B. C. A�rcra t Prope er & Eng�ne Co . L t  • a 

dec i s ion o f  Mr . Jus tice Verchere . One Walsh had s o ld all his 

intere s t in the company to Tak, on the promise that he 

would be able to redeem a quarter interes t  in the company 

from the tax paid reserves that i t  was anticip ated the 

company would build up over the next year s .  Walsh remained 

active in the operation of the company. The agreement ,  
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proven at trial , was never implemented by Tak, who 

then fired Wals h .  Walsh petitioned both to be regi s tered 

as a ho lder of 2 5 %  of the issue d  share s and under s .  1 85 ,  to be 

bought out by Tak . The firs t order , regi stering Walsh was made1 

toge ther with a credit on the company ' s books o f  $ 5 , 0 0 0  to 

Tak's account . Although Verchere J .  found that Tak' s 

dismi s sal o f  Walsh was influenced by Walsh' s uns ettle d  c laim , hE 
could not find that Tak's management of the company ' s affairs 

"will be such as to affect them adversely" . He said fur ther:1 0 !: 

Put shortly , I accordingly find tha t 
the s i tuation o f  which the pe ti�ioner complained 
is the exercise by the res pondent arbi trarily and 
for emotional and personal reasons based on his 
attitude towards a previously uns ettled claim 
again s t  him by the p e titioner of his power as 
the maj ority shareholder . 

In the resul t ,  Tak was thereby not affecting or dealwint with 

Walsh ' s  proprietary r ights as a shareholder . 

S tanding qui te apart on its facts i s  the dec is ion 

of Ruttan J .  in R� British Columbia E lectric eo . L td .
1 0 6  

in whi ch oppres sion was found to have taken place a s  a res ult 

of expropriation of the company by the British Columbia 

government ,  whi ch expropria tion dictated that the preferred 

shareholders were to be converted into bond holders only . 

The very right of the preferred shareholder to s ubs is t  a s  

a shareholder , and to have the rights pertaining to share 

ownership were being ignored . This was oppress ion of him 

and his policy as a shareholder ,  was a bas i s  for winding up 

under the j us t  and equitable rule , and under the c ircums tances 

of the expropriation , a winding up order was not prac ticable .  

Onus o f  Proof o f  " Oppres s ion" 

In Bayshore Investments L td . et al. v .  Endako Mines Ltd. 

(N.P . L . ) , Pacer Development L td .  et a1 . 107 
The plaintiffs 



57 

were minori ty s hareholders in Endako Mines L td. (N.P. L . ) , 

a company in which P lacer Development owned 8 2. 8 %  o f  the is suet 

common shares and nominated 5 of the 8 directors. A 

shareholders meeting o f  the defendant Endako resolve d  to 

amalgamate with P lacer by transferring i ts a s s e t s  to a wholly 

owned sub s idiary o f  Placer . The plain ti f f s  sought to e n join � 
trans fer and amalgamation agree ment al leging , inter alia , that 

the information circulars in s upport were inadequate and tha t  

the failure to obtain an undertaking from the M.N. R. to 

save the shareholders harmles s  from tax cons equences under 

the then propos al tax reforms amounted to oppres s ion. 

Seaton J . , who heard the application , found that the 

circular was not " tricky "  because o f  inadequate d i sc lo s ure. 

H d b. 
1 0 8 

e s ta te , o 1ter: 

A " tricky "  circular would probably j us tify 
a f inding of fraud in favour of the p lain­
tiff s , and would also s a ti s fy the f ir s t 
ground o f  a ttack. I n  this context the ·term 
' ' fraud" includes abuse o f  power by the 
maj ority without actual dece i t. 

1 0 9  As to the ques tion o f  tax cons equences : 

A maj or ground o f  a ttack, i n  relation both 
to the de ficiencies claimed and the c laim 
of fraud and oppres s ion, centres around t he 
matter of depl etion allowance . • • • What 
was sought was a commitment as to future 
legis lation a r i s ing out of the Whi te P ape r ,  
a commitment the Mini s ter ,  for obvious 
reason s , could not g ive • • • •  It i s  the 
plaintiff's po s ition that the dire c tors have 
acted fraudulently and oppres sively i n  
respect o f  this que s tion , and have f a i led 
to properly advise the s hareholders .  

A copy o f  a letter the company r�ceived 
from tax counsel was sent to each s hareholder 
with the information circular. Included in 
that letter was the letter from the Mini s ·te r ,  
and an earlier letter s e tting out the r is ks and 
counsel's opinion on the m .  In addi tion the 
circulars expres s ed the director' s views . 
I can conce ive o f  no more fair and complete 
way to put the mat ter before the s hareholder s .  
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The application was refused as the plain ti f f  had 

had failed to discharge the onus o f  proving their cas e on 

the balance of convenience tes t. But the case i s  further help£ 

in showing wha t  degree of proof may be needed to bring s .  

o f  the new B . C . Companies Act ( then s .  1 8 5 )  in to operation 

to f ind either " oppres s ion " or even " un fair prej udice " . 

The onus i s  a t  leas t as s trong to affirmatively make out 

a case of oppres s ion or patent unfairnes s  as is the onus 

in any other c ivil cas e . Indeed , i t  may well be that with 

the reluctance of the courts to intervene in the busines s  

affairs o f  private individuals in once a year onus wil l  be 

demanded .  

Conclus ions 

The right ·to bring an action der ivatively i n  the 

2 22 

name o f  the company and the right to bring an action personally 

for oppres s ion or unfair prejudice together could provide a 

fairly arsenal for the s hareholder . The critical que s tion 

i s  to determine what degree of flexib i l i ty and what s cope 

would have the b es t balance effect in practice . 

Although j ud i c ia l  dec i sions , particularly those in 

the Go ldex Mines and Revel case , s eem to have resolved s ome 

of the doubts and procedural problems surrounding s .  9 9  

of the O. C . B . A . , I•m inc l ined to recommend an adoption o f  the 

somewhat more supple drafting of s .  2 3 2  and 2 3 3  o f  the 

C . B . C . A . , limiting however the meaning o f " complainant'' to 

the definitions subsumed in 2 31 ( a )  ( b )  ( c )  o f  the C . B . C .A . , 

and excluding ( b ) , so as not to make app l i cations for leave 

to commence der ivative ac tions the hobbyhorse of every 

applicant of people power and other remedies . I would 

further recommend increas ing the flexibi l i ty of section 2 3 2  

to permit actions commenced as personal actions to be 

continued as derivative actions where a court is s atis fied 

that this can be done without pre j udice to any party , 

hoping thereby to avoid the resul t in Goldex Mines and 



Reve l. I t  is  precisely thegrey area between corporate 

rights and personal rights which would be di fficul t to 

p in down a t  the beginning of an action. 

59 

I am not s atis fied that the above proposed amendment 

is already contained in the word s " intervening in an action 

to whi ch any such body corporate is a party "  s ince that I 

would anticipate a company should be able to take the p lace 

of a plaintiff in whi ch was previously a personal action 

again s t the dire c tor. 

The resul ts arrived at by the American courts in 

Ploughman v. Feldman is a \velcome one . For thi s  reason 

I would recornnend the adop tion of s .  2 3 3  o f  the C . B. C . A. 

as well , s ince i t  provides a s ta tutory bas i s  for the 

result in that case. This would not be pos s ible under the 

Ontario Act. 

I would further recommend the adoption o f  the 

oppre s s ion remedy contained in the C. B . C . A. in s.  2 3 4  

saving out subclause ( h) s ince that unneces sarily travers e s  

the boundaries o f  corporation law to effect the rights 

of s trangers to any dealings between the company and i ts 

shareholders. It appears to me that s.  2 3 4  is  dra fted 

widely enough to include relief of an inj unctive nature 

or the nature o f  mandamus insofar as thi s  may be available 

to shareholders or others who come within the definition 

of " complainant" .  

It should be noted that s. 2 3 6  and s .  2 4 0  o f  the C . B . C . A. 

s tand apart from s .  2 34 because they contemplate a remedy 

which are available to persons other than thos e coming under 

the concept of 11complainant" . 
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an order o f  indemni ty for the benefit of the 
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the standard of care which a prudent man o f  
busines s would exercise in his own affairs. 
Per Buckler L. J .  in Wallersteiner v. Moir (No . 2 )  
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See note 2 7 , supra . The minority shareholder was allowed 
to recover directly in their own right from the 
wrongdoer .  But note the peculiar facts o f  the case: 
if the corporation had recovered , the maj or benefi t  
would have flowed to the purchaser of the controlling 
interes t  - the very party who was mos t  likely to 
deprive the corporation of any future profits !  The 
purchaser would have obtained control without paying 
the premium for it! Furthermore Clark C . J. stated , 
at p .  178 , par . 11 , " De fendants cannot well obj ect 
to thi s  form o f  recovery , s ince the only alternative: 
recovery for the corporation as a whole , would subject 
them to a greater total liability . 

( 1 9 5 4 ) , 119 N . E .  2 d  3 3 1  
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Be rger in Teck Corp. Ltd . v .  Millar ( 1 9 7 3 )  33 D . L . R. 
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In Clemens v .  Clemens Bros . Ltd . [1 9 7 6 ] 2 All E . R .  
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the sal!le result as the american dec i sion above by 
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See Beck , s upra n. 22, at 1 7 5-1 7 8 . He also con s iders the 
Australian reasoning of the Austral ian cases to be 
confused . 

Beck cites " ins ider trading " under Ontario Securities and 
Company legi s lation , and the u. s. case o f  J . I .  Case eo . 
v .  Borak ( 1 9 6 4 ) , 3 7 7  U . S .  4 26 

Supra , n .  22 , p .  1 7 9 .  

Per Hughes J .  in Gol dex Mines Ltd .  v .  Revi ll et al . , ( 1 97 3 } ,  
3 8  D . L . R .  ( 3d)  5 1 3  at 5 21 .  See a n  earlier s tatement 
to the same effect to the Ontario Court o f  Appeal in 
Farnham et al . v .  Fingold et al . ( 19 7 3 ) , 33 D . L . R. ( 3d} 
1 5 6 at 1 5 9 :  " the very broad language of s . 9 9 ( 1 )  
embraces all causes of action under any s tatute or in 
law or in equity , that a shareholder may sue for on 
behal f of a corporation . "  

The Supreme Cour t of British Columbia fol lowed the Ontario 
cases with respec t  to a claim that the common law 
derivative action was no t expre s s ly excluded by s .  222 
o f  the B . C .  companies Act: Shield Development eo . Ltd. 
Hugh R.  Snyder e t  al . {1 9 7 6 ]  3 w . w . R .  4 4 . NcKay J .  
held that al though the Ontario s tatute is worded a s  a 
prohibi tion while the B . C .  s tatute i s  permi s s ive , in 
the latter the cor.unon law derivative ac tion is prohibit 
by nece s sary implication . The learned j udge quo tes fro 
Beck's article ( 1 9 7 4) 5 2  Can . Bar R .  1 5 9 )  to affi rm 
that the co-exis tence o f  a s tatutory and common law 
derivative action would create confusion to an 
intolerable degre e .  

Supra , n .  22 at 20 7 .  These words were adopted by McKay J .  
in the Shield Development eo . L td .  case: supra , n .  4 1 , 
infra at p. 5 2 .  

S e e  �vallerste iner v .  Hoir (No . 2) [1 9 7 5 ]  1 Q. B .  3 7 3  (C . A. } ,  
particularly Lord Denning M . R .  at 3 9 1 .  

For di scus s i ons o f  Waller s te iner v .  I'-ioir ( No .  2) see: 
D. Sugarman , The Ninority ShareE:OTder ,  91 Law Quarterly 
R .  4 8 2 and A . J .  Boyle , Indenmifying the Minority 
Shareholder , The Journal of Busines s  Law , Jan . 1 9 7 6 , 1 8  

{ 1 9 5 5 ) , 21 9 F .  2d 1 7 3 ( U . S . C .A . , 2nd Cir . ) .  Recovery in a 
derivative action was given for tha t  portion o f  price 
repre senting control sold to the company's principal 
cus tome rs , s ince thi s  sale was a wrong to the company 
depriving i t  of potenti a l  future profits . However ,  
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s ince recovery by the company its e l f  would be mos tl y  
to the bene fit o f  one of the partie s  to the wrongful 
transaction , the court held that the damnified s hare­
holders only were entitled to be compensate d  directly . 
Thi s in e ffec t  prevented the purc haser from acquiring 
hi s control and then recovering the control premium 
through a derivative actionl 

The commenta tor of the u . s .  Mode l Busine s s  Corporations Act ,  
1 9 6 9 , recogni zes thi s , in 3 .  4 9 , par . 2 ,  a t  p. 3 3 :  
" Section 4 9  i s  a procedural ,  not s ubs tantive provision . 

( 1 9 7 2) , 29 D . L . R . ( 3d )  279 ( H . C . J. ) , ( 1 973 ) , 3 3  D . L . R . 
(3d)  1 5  6 ( G>n t .  C. A .  ) 

( 1 9 72) , 2 9  D . L . R . ( 3 d )  27 9 at 2 86 .  

Id; at 1 5 9 .  

( 1 9 73 ) , 3 2  D . L . R .  ( 3d)  129 ( H . C . J  . )  ; 3 4  D . L . P .  (3d ) , 1 3  ' 
(H. C . J . ) - - leave to appeal to Dis . C t . ;  3 8  D . L . R . ( 3 d )  
5 1 3  (H. C . J. , Div.  et . ) ;  leave to appeal to Court of 
Appeal granted , intere s t reported , (1 9 75 ) , 7 O . R .  ( 2d )  
21 8 ( Ont' •. C .A.) 

( 1 9 7 3 ) , 32 D .  L.  R.  ( 3 d)  129. 

(1 9 73 )  ' 3 3  D . L . R. (3d) 1 56. 

Note 5 1 , at 1 5 0. 

I d . , at 1 5 1. 

( 1 9 7 3 ) '  3 4  D . L . R . ( 3 d) 1 3 . 

( 1 9 72) 29 D . L  .. R .  ( 3d )  27 9. 

Supra , n .  54,  a t  1 7. 

I d . , at 1 9 .  

Id. 

( 1 973 ) ' 3 8  D . L . R . (3d ) 5 1 3 .  

I d . , at 517. 

Id . , at 5 20 .  
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( 1 9 7 5 ) , 7 O.R . ( 2d)  216. Thi s report doe s  not indi cate 
which Jus ti ce s  heard the appeal or who gave the 
reason s  o f  the Court. 

I d . , at 220. 

Supra , n. 

Supra , n. 6 1 , at 224 . 

I d. at 226. 

Supra , n. 

( 1 9 7 6 ) , 9 0  R. ( 2d)  74 0 .  

Id. , at 7 4 2. 

I d. ,  at 7 4 2- 7 4 3  pas s i m .  

I d. at 74 4-74 5 .  

I d. a t  74 6. 

( 1 976 ) , 8 O.R. ( 2d)  7. 

I d. at 12. 

I d. at 1 5  

[19 7 6 ]  2 AH E.R. 26 8 (CL.D.) . 

(1 8 8 7) , 12 App. Cas . 5 8 9  at 5 93 (P.C.), per Sir Richard 
Bagal lay. 

Meyer v. Scotti sh Texti le Manufac turing Co. Ltd .  et a1 
[1 9 54 ]  s . c.  3 81. 

I d. ,  at 3 92. 

Supra , n. 7 5 , at 282. 
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Report of the Selec t  Committee on Company Law, Ontario, 
1 9 6 7 .  

Cmnd . 6 6 9 5  at para . 6 0 .  Exce s s ive remuneration o f  
direc tors was mentioned a s  a speci fic e xample o f  
oppres sion . Whether an arbitrary refusal to register 
a trans fer o f  shares should also be c aught under this 
sec tion ( the Committee thought it another case o f  
oppres sion) o r  be subject to mandamus i s  open to 
ques tion . 

Re National Buildin g  Maintenance Ltd . , {19 7 1] 1 W . W . R .  
8 (B . C . S. C . ) ,  per Aikins J .  in Chambers . 

Gower, 3rd, pp. 5 9 8- 9 . 

Id . ,  p .  5 9 9 . 

[19 5 1] 1 All E . R 1 0 0 .  

Id . 

( 1 9 7 5 )  I 6 0  D.L .  R.  ( 3d)  527 . 

Id . ,  at p .  5 4 2 .  

[ 1 9  6 6 ]  1 W .  L .  R .  7 4 5 ( Ch . D .  ) • 

Id . at 7 5 2- 3 .  

[ 1 9  7 0]  1 W .  L • R.  1 3  7 3 Ch . D .  ) • 

9 4  
Id . a t  138 9 .  A s imilar result had been reached in one 
of the ear l ies t cas e s  decided under s .  210--E lder e t  al. 
v. E lder & Watson Ltd . ( 1 9 5 2) , s.c. 4 9  ( C t .  o f  Ses s ion ) . 
In that case a pet i tion under s .  210 averred tha t  two 
of the peti tioners , shareholders in a private company 
which was in effect a small family concern, had suffere d  
oppre s s ion at the hands of o ther shareholders who had 
used their combined voting powefs to remove thes e  peti­
tioners from their o ffices as directors and from their 

employment as secre tary and factory manager respectively. 
It was further averred that thi s  action had been taken 
agains t them at the ins tigation of a director who had 
had serious difference s with one of them and who had 
sought suc ce s s fully in thi s way to obtain control of 
the company for himself and his nominees .  There was 
no averseme nt tha t the busines s  had been mismanaged 
to the detriment o f  the shareho lders .  



ix 

9 4  (Con tinued ) 

It was held: 

9 5  

9 6  

( 1 )  that s .  21 0 was intended to mee t  the case o f  
oppres sion o f  members o f  a company in their 
character as such; 

( 2 )  tha t  the matter complained of by the p e titioners 
affected them sole ly in the character o f  d irectors 
or employees of the company , and there were thus 
in relevant aversements of oppres s ion for the 
purpos e s  of the sec tion; and 

(3) that there were no facts averred which would 
justi fy a winding up order or "jus t and equitable" 
grounds . 

"It was not oppres s ion to acquire a maj ority o f  the 
shares ;  oppres s ion depended on how the power so acquired 
was used . "  

P er Lord President Cooper: [p . 5 7] 

"The time grievance i s  that two o f  them, George E lder and 
James Glen , have lo s t  the posi tions which they favourably 
held as dire c tor and o f ficer of the company . I do not 
cons ider tha t  section 21 0 was intended to· rever t any 
s uch cas e , the "oppre s s ion" required by the section 
being oppres sion of members in their charac ter as such . '' 

11 9 71 ]  1 W . L . R. 1 0 42 (C . A . ) .  

Id . at 1 0 5 9-6 0 . 

9 7
11 9 6 5] ' 1�11 E . R. 6 6 7 (Ch . D . ) , P lowman J .  

9 8  [19 5 9] A .  C .  324 (H . L . ) .  

9 9
Id . ,  t 362 a p .  • 

1 0 0  Jd., a t  pp. 36 3-4 . 

1 0 1  
[1 9 5 9 ]  1 W . L . R .  62 

1 0 2  
Id . a t  8 6 . p .  

1 0 3  [1 9 7 1] 1 W . W . R. 8 

1 0 4  
( 1 9 6 8 ) , 6 6  D . L . R. 

. . .  

( C . A . ) .  

( B . c . s. c., Chambers ) .  

( 2d )  628 ( B . c . s . c . ) .  



1 0 5  

10 6 

1 0 7  

1 0 8  

1 0 9  

Id., a t  p .  6 35. 

( 1 9 6 5) I 4 7  D.L . R .  ( 2d )  754 . 

[1 9 7 1] 2 W . W.R . 6 2 2  (B.C.S.C.) . 

Id. at 6 2 3. 

Id . at 6 2 8 .  
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APPENDI X  

SEr.UNAR MATERIALS ON s .  2 2 1  "OPPRE SSION OF 
THE B . C. CO�IPANIES Acr.r, S . B . C., 1 9 7 3 ,  c. 1 8  



1 .  Sect ion 2 21 - Oppr e s s ive Conduc t  or Conduct that i s  
Unfa irly Pre j udicial 

( a )  History and Purpose o f  Prev iou s Legi s l at ion 

( i )  Companies Act , R . S . B . C . , 19 6 0 , Chapter 6 7 , 
Section 1 8 5 .  

According to the Table of Concordance set out in t:he new 

Compan ies Act , S . Z2 1  i s  equival ent to S . l 8 5  o f  the earlier St.a tut.e . 

There do es not appear to be an equivalent section in the Ontar io 

Business Corporat ions Act , R . S . O . ,  1 9 7 0 ,  Chapter 5 3 . S . l 8 5  o f  The 

British Columbia Act of 1 9 6 0  had its origin in the United K ingdom 

Companies Act ,  1 9 4 7 ,  S . 9 - now r eferred to a s  Compani e s  Act , 1 9 4 8 , 
s .  2 1 0 . 

P a lmer on Company La\·1 r 2 1 st Ed ition , Page 511 , g ive s a 

short history o f  the Section and the reas on for i t s  enactment: : 

" It ha s a hv-ays been the l aw that if a maj ori ty act s in 
oppr e s s ion of the minority , the latter may peti tion th e 
Court to wind up the c ompany , on the ground s  that it .:ts · 
jus t  and equ itabl e to do so . ( S . 2 22 ( f ) ) .  

In many c;::a s e s , however 1 it i s  not in the interest of the 
oppres sed minority to have the c ompany wound up . Liqu idat.  
of the c ompany may result in the sale o f  its a s sets at bre; 
up value , without regard to the value o f  the good will or 
" knmv-how" of the c ompany , and the minority shareholder vlh• 
urged by the maj ority s hareholders ' oppres s ion , pet itions 
for a winding-up order might , in e f fect , play his o pponent: 
game . 

In an attempt to meet such c a s e s , the l a\·1 nov1 g ives a n  
oppre s sed minori ty shareholder a remedy alternative to 
a petition for c ompu l s ory winding-up under the " j u st. and 
equ itable " c lau se ( S .  2 1 0 0 . "  

There are four reported cas e s  in Briti s h  Col umbia on t h i s  

Sec tion that I have been abl e  t o  find and a n e\'/ a rt i c l e  i s  in the 
proce s s  o f  publication by Dave Huberman on "Ninding Up o f  Bus ine s s  

Corporations 11 , Z iegel , 2nd Vo l .  ( not yet pub l i shed ) . The c a s e s  are : 

( a )  Re : B . C .  E lec tric eo . Ltd . ( 19 6 4 )  I 4 1  D . L . R .  

( b )  Re : B . C . Aircraft Propel ler & Engine Co . Ltd . 
6 6  D . L . R .  ( 2d )  6 2 8  

( 2d )  7 5 5  

( 19 6 8 )  1 

( c )  Re : Scotland and Adamson Paving Ltd . ( 1 9 6 6 ) , C . C . H .  De 
�os . Rep . No . 3 0 - 5 4 6 ,  7 7 9 2  

( d )  Re : Nat i onal Building Maintenance Ltd . ( 19 71 ) , 1 N . W . I  
a f fd . ( l 9 7 2 ) , 5 N . W . R .  4 1 0 ( C . A . ) 



( e )  Dave Hubermans '  Articl e  on N'inding Up of Bus i n e s s  
Corporation s ,  Z iegel , 2nd Vol . ( no t  yet publi shed ) 

( b )  Review o f  t h e  New Legi s lation 

( i )  Who may apply 

The previous section only al lowed a "member" to apply . 
The new s ection

_ a l s o  g ives an inspector, a ppointed under S .  23 0 
( formerly S .  1 8 3) the r ight to a pply . The word s  that follow in 
s .  2 21 ( 1 )  (a ) and ( b )  seem inconsi stent \vith g iving an inspector 

the r ight to apply , s ince the oppre s s i on complained o f  mu st be 
'' oppress ive " or " unfairly prejudi cial - to one or mor e  o f  the 

members including himsel f . " It could be argued. that the in specto r  

mus t  be a member and be affected by the acts o f  wh ich h e  i s  

compla ining befo re h e  can take proceed ing s under this s ec tion . 

( i i )  Grounds for Relief 

Pr ior to the pa s s age o f  thi s  Section it was nece s sary 

that the appl ica nt s hmv there were grounds to wind up t h e  company . 

Thi s i s  no longer requi red by s .  2 2 1 . The previou s  
·
section a. l. s o  

r equired the applicant t o  prove that the affairs o f  ·th e  company 

were "oppre s s ive to some part of the members "  inc luding the 

applicant . ·  

The ne\v Section provide s that the affa irs o f  the c ompany 

or the powers of the direc tors are being exerci sed in an opp�e s sive 

manner , or that 

( a )  some act of the company ha s been done or i s  
threatened or 

( b )  some re solution of the members or uny c l a s s  of 
members has been pa s sed or is proposed that i s  
unfairly prejudic ial 

The d i st inct ion between " oppr e s s ive manner "  and s omethi ng 

that i s  " un f a ir ly prejud i c ia l "  i s  not ea sy to grasp . One can only 

speculate that the rea son this was in s erted \';as becau s e  the courts 

were interpreting too strictly a s  again st ear l ier appl i c ants what 
'ltla s or vra s not " oppres s ive "  under S .  1 8 5 .  



Gower on The Princ ipl e s  of Modern Company Law , Thi rd 

Ed ition , P .  5 9 8  - 6 0 4 , has a d i s cu s s ion of the U . K .  S .  2 1 0  and the 

recowmendation s for its change made by the Jenkins Commit tee that 

sugge sted . "in a manner oppres s ive " should be widened by adding 

words such a s  11 or unfa irly prejud i c ia l " .  

Apparently these latt er words were ins erted at the 

recowmendat ion of the Jenkins Committee for the purpos e  o f  enti t li ng 

persona l repre s entative s ,  trust ees in bankruptcy and others t.o whom 

shares are transmi tted by proc e s s  of l aw to be registered a s  share­

holders in a private company when ·the Directors refuse to make the 

regi s trat ion . Whether this " k ind of activity i s  prevalent i n  Brit i sh 
Colurnbia s o  a s  to require the u s e  of the phrase ' 'unfairly pre j ud icial n 

i s  doubt f u l . 

I t  i s  important to note that the section i s  d irected to 

wrong s done to the member or in spector and not wrongs done to the 

.Company which are covered by s.  2 2 2 . 

( i i i }  Relief 

The spec ific rel i e f  is set out in S .  22 2 ( 2 }  ( a )  to ( j ) 

and may be prov ided for by an "interim or f inal order ". I t  would 

a l so appear the C ourt i s  not l im ited to that speci fic r el ief s i nc e  

the S ect ion provides for an order for general rel i e f  "with a view 

to bring ing an end or to remedying the matters compla ined o f " .  

However , i n  keeping with the ear l ier authorities i t  i s  probably 

nec e s sary that the appli cant spell out the specific relief he 

wants and not leave it up to the Court to decide the relief it 
should g ive . 

The s ection may a l so be usefu l  to app l icants who may wis h  

t o  wind up the Company although they d o  not have s u f f i c i ent f ac t s  � 
under the just and equi table rule to ent itle them to an order under 

s. 2 9 2 ( 3 ) . 



( c ) Procedure 

( i ) Originating Not ice 

Companies Act s .  2 2 4  

Rul e s  o.f Court 

It i s  not altogether cl ear , by the Act and the Rules of 

Court a s  to what f orm should be u s ed when an application is made 

under thi s  statute . There i s  a suggest ion by 0 .  5 4 a , r .  5 ,  (M. R .  
7 6 2a ( 6 ) ) that Form lB , App . K i s  the appropriate form . Thi s  rule 

reads as follows : 

11Any person c laiming any legal or equitable r ight in a 
ca s e  where the determination of the ques tion whether he 
is entitled t o  the right depend s upon a que stion of 
cons truction o f  a s tatute may apply by Originating 
Notice for the determination of such quest ion o f  
construction and for d e claration a s  t o  the r ight claime d . "  

I f  Rule 5 i s  the Rul e  that give s the authority to make the 

appl ication und er the Companies Ac t ,  then Form lB App . K mus t  be u sed , 

There are d i sadvantage s  to thi s  because it neces s itates s ervice upon 

the appropriate persons involved and the requirement that they f i l e  

a n  Appearance with in e ight days a fter rece iving the Notic e . O n c e  

Appearances have been f i led then a further motion , in accordance with 

Form lC , App . K ( 0 .  5 4a , r .  1 2� mu st be i s sued , presumabl y  g iving 

seven more days ' notice before the motion can in fact b e  heard . Thus 

the t ime elapsed before the appl icant c an get before a j udge i f  Form 

lB is used is at lea s t  f i fteen days after thR i s s uanc e  o f  th � Notice . 
I f  Form lA i s  u sed , then only seven day s ' notic e i s  required aft e r  

serv ice o n  the interested person s . 

I t  appears t o  me that o .  5 4 a , r .  5 refers to a s ituati o n  

where an a pplication i s  being made for a " dec larat ion " .  T h e  dist inctic 

that c an be drawn here i s  that the statute in ques t ion does not refer 

to an appl ication for a " dec laration" but an application for an Order 

allowing the relief pre s cribed by the Section . 



Rules of Court - 0 . 7 1 ,  r .  1 { M . R .  1 0 4 1 )  

0 . 5 4 a , r .  1 ( H . R .  7 6 2a ( 2 } ) 

0 . 54 a , r .  2 {M . R .  7 6 2a ( 3 ) ) 

( ii )  S ervice o f  document s  

A s suming Form l A  i s  u s ed the Originat ing Notice and 

Aff idavits should be served upon the appropriate persons g iv ing 

them s even days ' notice of the heari ng after rec eipt of s ervice . 

Compan i e s  Act S .  2 2 4  

Rules o f  Court - 0 .  5 4  a r . 2  ( M . R .  7 6 2a ( 3 ) ) 

o .  5 4  a r . 3  { M . R .  7 6 2a ( 4 ) ) 

o .  5 4  a r . ll ( M .  R .  7 6 8 ) 

0 .  5 4  a r . l 2  ( M . R . 7 6 8 a )  

( ii i )  Abridging T ime 

Consideration s hould be g iven as to whe ther an appl ication 

should be made to abridge the t ime for the hearing . 

Rul e s  of Court - 0 . 6 4  r . 7  M . R .  9 6 7 )  

( iv)  Interim Relief 

I n  the event the matter c annot come on for hearing becau s e  

of a r e f erral t o  the T rial L i s t  o r  f o r  any other r ea son , consideration 

should be g iven to an appl ication for an interlocutory or interim 

inj unct ion . 

( v )  Genera l Comments 

1 .  I t  may not be po s sible to have the mat ter 

heard summarily before the Chamber Judg e , and 

it may have to be referred to the T r i a l  L i s t . 

a .  Ru les of Court - 0 .  5 4 a , r . 6 ( M . R .  7 6 2 ( d ) ) 

b .  Re : Nord strom , ( 1 9 6 1 }  3 1  D . L . R .  ( 2d )  2 55 , 3 7  
N . tV . R .  1 6 . 

Thl s  procedure ( 0 . 5 4 a )  \vas not primari ly des igned 

for the purpos e  o f  having s er io us ly contested 

questions of fact determined by the Court . 



( d )  Forms 

2 .  Cro s s - examinat ions on a ff idavits may be 

nec e s sary . There i s  some question a s  to whether 

thi s  cro s s - examination should take place at the 
nearing so tha t the pre sid ing j udge wil l  have 

the benefit of observing the demeanor of the 

witne s s e s , or whether it c an take place befor e  

the Court Reporter a s  i s  done o n  a n  examina tion 

for d i scovery . 

a .  Re : S te1.var t ,  ( 1 9 6 1 ) 3 5 lv . vL R. 8 5  

b .  Re : Spurgeon X7 6 3/ 6 5  (Vancouver ) 

c .  Rules of Court - 0 .  3 8 , r .  1 (M . R .  521 ) 
0 .  3 7 ,  r .  5 ( M .  R .  4 8 7 } 

Name of Form Form No .  

Originating Motion - Form lA , App . K 

Affi davit 

1 

2 

1 



TO : 

FORM # 1  

I N  THE SUPREME COURT OF BRITISH COLUMBIA 

IN THE MATTER OF THE COMPANIES ACT , S . B . C . , 1 9 7 3 , CHAPTER 18 

IN THE-MATTER OF WATERGATE SECURITIES LTD . 

( The persons on whom s ervice i s  to be made )  

e . g . : Watergate S ec uriti e s  Ltd . ( addre s s )  

I t s  Dir ec tors ?  (their addre s s e s )  

I t s  Maj ority Shareholder s ?  ( the ir addres s e s )  

TAKE NOTICE that the Court wi l l  b e  moved on beha l f  o f  

Sam I rwin , o f  Lytton , Briti sh Co lumbia , on the day o f  
------' 

1 9 7  , a t  1 0 : 3 0 o ' c lock in the forenoon , or a s  s oon thereafter a s  

C oun s e l  can be heard for AN ORDER THAT : 

1 .  ( See S .  2 2 1 ( 2 )  for the nature of the rel i e f  availab le )  

2 .  Cost s . 

AND FURTHER TAKE NOTICE that in suppor t  o f  the mot i on 

will be read : ( a f f idavits or other evid ence intended t o  be u s ed ) . 

AND FURTHER TAKE NOTICE t hat i f  you do not attend in 

person or by your Coun sel at the t ime and place above mentioned , 

such o rder may be made in your abs ence a s  to the Court may seem 

j ust . 

DATED AT Vancouver , British Columbia , this 

, 1 9 7  
--------------

" SAH DO'l' 11 

day o f  

Sol 1.c1.tor for the App l ic ant , Sam I rw: 

'rhis ORI GINAT ING NOTICE was t aken out by Sam Dot , Barri ster and So li ci· 
of 1 7 0 0 Pennsylvani a Avenue , Vancouver , British Co l umb i a , whos e  place � 

bu s i ne s s  and addre s s  for service i s  Suite 5 0 1 0 , 1 7 0 0  Pennsylvania Avem 
Vancouve r ,  Br i t i sh Co lmnbia . 



FO.Ri'"l # 2  

( u s e  style o f  cau se a s  described in Originating Motion } 

I ,  SAM I RWIN , of Lytton , Brit i s h  Columbia , MAKE OATH AND 
SAY AS FOLLOWS : 

1 .  I am j u st a country gentl eman and the owner o f  1 , 0 0 0  

c ommon sha re s  in Watergate Secur ities Ltd .  

2 .  H ere rec ite fac ts that show . 

( a )  The affairs of the c ompany are being conduct ed in a 

manner oppr e s s ive to S am I rwin or 

( b )  The powers of the Directo r s  are b eing exer c i s ed in 

a manner oppressive to S am I nvin or 

( c )  S ome act of the company h a s  been done or i s  threaten ed 

that i s  unfairly unprej ud icial to Sam Irwin or 

(d)  Some re solution o f  the members ( or clas s  of the members )  

h a s  been pa s sed or i s  proposed that i s  unfairly unprej udiciaJ 

to S am I rwin . 

3 .  Additional forms - refer to Palmers ' Company Precede.nts , 

1 7 th Ed� tion , 1 9 6 0 , Part 2 ,  Pages 5 6  and 5 7 . 



2 .  Section 2 2 2  - Representat ive Actions on B ehalf of the 
Company 

{a ) ·  H i s tory and Purpos e  o f  •rhe Common Law Action 

( i ) Actions under the rule in Fos s  v s  Harbottle 
( 18 4 3 )  2 Hare 4 6 1 . 

-
A br ief s ummary o f  the right s of a minority s hareholGer 

under the rule in Fo s s  v s . Harbottle ( 1 8 4 3 )  2 HARE 4 6 1 ,. migh·t: h e l p  

put t h e  ne\-.? legisl ation i n  i t s  proper perspective � Nha t  we are 

concerned with here i s  the r ight of a minority , ie . thos e  

c ontrol l ing l e s s  than 5 0 %  of the voting shares . The maj or i ty 

a lways have the r ight to obtain whatever rel ief they \-Tant without 

recours e  to the Courts by the use of their voting power . 

Minori ty s hareho lder l itigation i s  an attempt to force 
the d ir ectors ( u s ually the maj ority shareholder s )  to do ,. o r  sto p  

doing s omething that is harmful to the company and eventual ly to 

them as the minor ity in that company . S ince it i s  the company t hat 

i s  a l l eg ed to be suffering , in normal c ircum stances it \vould be the 

company that would take the action . However , the minority not b eing 

in c ontrol of the Board o f  D ir ectors can not get the company to a c t . 

Consequently , they can only sue a s  repr e s enting the company and th e 
result i s  that the frui t s  o f  the l it igation belong to the company 

and not to the individua l minority shareholder \vho took the act ion . 
Incon s i s tent with thi s ,  to s ome extent , i s  the usual practice o f  

awarding t h e  minority the c o s t s  of the action i f  they s uc c eed 

(rather than the company) and making the minority pay the co s t s  

.if h e  or they do not succeed ) . 

'rhe authorities indicate that the foll01:1ing c ir cumstance s  

entitle a minority t o  sue i n  a representative way . 

( a )  Where the company i s  doing or intends t o  d o  somethi ng 

beyond its power s ; 

( b )  �vhere the company i s  doing or intends to do s omethi ng 

\vhich s:onstitute s  a fraud on the minority and the perso 

control l ing the company ' s  activities are the ber�eficiar 

of the fraud ; 



( c )  Where a r e solution has be�n or i s  propos ed to be 

pas sed wh ich r equire s more than 5 0 %  o f  the voting 

shares but i s  or has been pas s ed by only 5 0 %  of the 

voting share s . 

Palmer s Company La\v 2 1 st Ed . 5 0 3 . 

( d )  Any other c a s e  where the intere s t s  of j u stice require 

that the rule be d i sregarded . 

Gower , Modern Company Law 3 rd Ed . 5 8 4 - 5 8 5  

( ii )  C l a s s  Act ions , Repr e s entative Action s , 
Der ivative Act ions . 

Comment should a l s o  be made about the u s e  of s uch phrases 

as " c l a s s  a c t ions " ,  " repre s entative action s "  and " derivat ive a ct ion sn .  

The s e  words o ften unnec e s sarily con fuse minority shareholder pro­

c e eding s and the definit ions I suggest are the appropriate ones 

are a s  follows : 

( a }  C l a s s Act ion 

This i s  a representative proc eeding taken by s hareholders 

which may or may not be a " r epre s entat ive action " , but it i s  definitely 

not a 11 d erivative action" .. For instance , 2 or 3 shareholders may be 

deprived of the right to vote . They may then sue a s  a c la s s , but their 

c l a im ha s nothing to do with a wrong done to the company . I t  is a 
t.-lrong done to them personal ly by the maj ority of shareholders \vho wi l l  
not g ive them thi s  right to vote . They , a s  a resul t , take a c l a s s  

act ion o n  behalf o f  thi s minori ty against the maj or i ty but not 

neces sarily against the c ompany nor are the frui t s  of the l i t igation 

thos e  of the company , nor is the company nece s s ar i ly a party . 

( b )  Repre sentative Action 

Thes e  actions are taken by minority shareholders which 

may involve them as repr e s enting e i ther other shareholders who have 

been s imilarly inj ured or other shareholders and the company when the 
company has been inj ured . The authorities tend to c onfuse thes e  two 

forms o f  actions from t ime to time and you should be c areful when you 

are revie\ving the cases to a s c erta i n  \vhether the act ion i s  one taken 



to protec t the inter e s t s  of the c la s s  or whether it i s  one taken 

to protec t the interes t s  of the company in the name o f  the class , 

or bot.h . 

( c )  Derivat ive Act ion 

Thi s term i s  of more recent origin and it i s  intended 
.... 

to identify the types of act ion d escrib ed in the rule o f  Fos s  vs . 

Harbottle ( supra ) where the shareholder s derive their authority 

to sue others for a wrong done to the company . They are u sually 

not c omplaining about anything done to them . They d erive thi s  

from the c ompany itself and are therefore suing f or and on behalf 

of the company . S ome authorities refer to thi s  kind o f  action a s  

a c l a s s  ac tion or a repre sentative action wh ich strict ly s peaki ng 

is not true . The s tyle of caus e  i s  not necessarily d e scriptive . 

( b )  Rev i ew o f  The New Legis l ation 

( i )  Compari son with Fos s  vs . Harbott l e  act ions . 

There was no previous ac tion compar able to Section 

2 2 2  i n  the Compani es Act , R . S . B . C .  1 9 6 0 , Ch . 6 7 . The remedy via s 

provided by the common law , not by statute . The ques t ion therefore 

ari s e s  as to whether or not the ' legislature intended to proh ibit 

the c ommon la'l.v act ion or i f  it s t i l l  exi st s  s ide by s ide w·ith the 
remedy given under S ec tion 2 2 2  o f  the new Act . We can look to the 
Ontario s tatute and the interpretation given to it by the Courts 

for s ome gu idanc e in thi s matter . 

The Ontario Bus ine s s  Corporat ion Act , R . S . O . , 1 9 7 0 , 

Ch . 5 3 , S .  9 9  c onta in s a s imilar secf ion to our S . 2 2 2 . There are 

numerou s d i stinctions beb·1een the two s ec t ion s , but it would s e em 

the Briti sh Columbia Act ha s in mind the s ame kind of proceeding as 

is contemplated by the Ontario legi slation . 'I'here have been t.\·.ro 

recent dec i s ions in Ontario that have interpreted their S .  9 9 . 

They are as fol lows : 

Farnham et al v s . F ingo ld ( 1 9 7 3 )  2 O . R .  1 3 2 
C . A .  ( February 1 5 th ,  1 9 7 3 )  

Goldex -Mine s Ltd . v s . Rev i l l  et a l  ( 1 9 7 3 )  3 4  
D . L . R . ( 3rd)  1 3  { Ontario Hlgh Court )  ( February 
2 1 s t , 1 9 7 3  



Both of the s e  c a s e s  decided that the Ontario sect ion 

prec luded any E'os s  v s . Harbottle common l aw type of proce ed ing s 

and all action s by shareholder s taken on behalf o f  a company mus t  

fol low the procedure set out in the Ontario Busine s s  Corporat ion 

Ac t .  In other words a minori ty s hareho lder mus t  f ir s t  obtain 

leave o f  t he Court -in Ontario be fore he can i s sue a Wri t  for a 

wrong done to the company . 

( i i )  Does the common l aw action under the rule 
in Fos s vs . Harbottle still exi st in Bri t ish 
Columbia a s  a r e s u l t  o f  the ne\v Companie s  Act , 
Section 2 2 2 ?  

�·7hether the Ontario Court s  interpretation o f  its s e ction 

.wi l l  be accepted by the Bri ti s h  Columbia C ourts a s  a binding interprE 

o f  the B . C .  Sta tute remain s t o  be seen . There appears t o  be at l eas i  

two arguments t o  suggest that the B . C .  leg is lature did not i nt end to 
take away the Fos s  v s . Harbottle action . 

( 1 )  The rule o f  statutory construc tion that common law right� 
are not to be taken away or affected by s tatute unles s  it 

i s  so expressed in c l ear language or must follow by 

neces sary impl ication . 

When looking a t  S �  2 2 2  of the new Companies Act and 

applying this rule of con struction , it i s  apparent t hat 

the section doe s  not expr e s sly take away the common law 

r ight . Whether it does so by nec e s s ary implication i s  

a matter for future interpretation . However , i t  woul d  

s e em that the \vhole thru s t  o f  the nevJ Act i s  to enlarge 

s hareholder ' s  r ight s and to d eprive them o f  the Fos s  vs . 

Harbott le remedy would seem incon s i stent with thi s 

obj ective . 

( 2 )  The Bri t i sh Columbia S tatute allows proceedings by a 

director a s  wel l  a s  a shareholder . The rule in Fos s  

vs . Harbottl e and the Ontario Act only alloHs pro­

c eed ings by a shareholder . Presumab ly a d irecto r  

could proceed under S .  2 2 2  of ·the Companies Act. of 

British Columbia , even though he did not hold one 

share in the company . Cons equently there is fn r t- h P r  



argument that the new B . C .  sec tion i s  an a l ternative 

form of rel i ef . 

( 3 )  The Briti sh Columbia statute doe s  not have a s imilar 

sec tion to Ontario uron which a great deal of empha s i s  

\'la s placed by the above two Ontario c a s e s . Thi s  Ontario 

s ec t i on reads as fol lows : 

" 9 9 { 2 )  An action und er sub s e c tion ( 1 ) shall not 
be c ommenced unt i l  a shareholder has obtained an 
order o f  the Court permitt ing the sharehol der 
to commenc e  the action . "  

The B . C .  S tatute permits a n  act ion under i ts section 

wh2 l e  the Ontario s e ction prohibits any act ion for 

s imilar relief until an order is obtained . 

( ii i )  Advaptages and disadvantage s  o f  the new 
statutory action under Section 2 2 2  

The preceding point may or may not b e  academic , s inc e the 

are certain advantage s  given to the Plaint iff under the statutory rj 

of act ion that to date have not been ava i l ab l e  to t[le P la intiff unde 

the Fos s  vs . Harbott l e  proceedings . 

1 .  One person may be appo inted by the Court to c onduc t  
the action o n  behalf o f  a l l  of those \vho are complaini 

While the c ommon lav1 action u sual ly has one or a smal l  

group o f  peopl e actively c arrying o n  the l i tigation , 

tho s e  persons s it in an uneasy pos it i on and rec e ive 

var ious degrees o f  support from other members of the 

c la s s  whom they claim to represent . Their r ights t o  

sett l e  the action before trial · and a fter trial are 

not. a l together c l ear . The new section would seem t o  

try and control such a problem . 

2 . Costs 

S ec tion 2 2 2 ( 4 )  (b)  and Sect ion 2 2 2 ( 5 )  o f  the new Act 

provide for substantial r e l ief to the P l a inti ff by 

\vay o f  payment for c o st s  during the ac tion and a fter . 

Thi s aga in ha s not a s  yet been g iven to the P l a in t if f  

in the Fos s vs . Barbottle type o f  proceedings . The 
commo n law ha s the f l ex ib i l ity to ar.\•ard s uch c o s t s  



but to date no j udge ha s s e en f i t  to do s o , to my 
knowledge . 

( c )  Procedure 

( i )  Or iginat ing Not i c e  

T h e  comments i n  r e spect t o  the i s suance of a n  O r ig inating 

Not i c e  under S .  2 2 1  as s e t  out on page 8 apply in th i s  ca s e  and you 

shou ld d ec ide b e fore proce ed i ng whether the common law action i s  s ti 11 

open . Th i s  i s  particulary so when you wan t  inter im r e l i e f  such a s  an 

in j un c t ion . I t  i s  doubtful an i n j unction wou l d  be granted duri ng the 

S .  2 2 2  pr e l iminary hearings s i n c e  the plaintiff wou ld not , as of that 

t ime , have e s t ab l i sh ed a pr ima fac i e  c a s e  to support a c a u s e  o f  action . 
Thi s i s  a requirement for the granting o f  injunct iv e  r e l i e f . 

I f  you intend to pur su e  the c ommon law r emedy t h en hf:dpful 

pre c ed en t s  are ava i l ab l e  in P a lmer s Comeany Law 1 7th Ed . 1 9 56 Part 1 
P .  1 1 2 6 ,  1 1 2 7 , 1 1 2 8  and 1 1 2 9 .  

( i i )  A f f idavit 

Comments under S .  2 2 1  in respec t to an A f f i d av i t  in 

Suppor t  of the Originating Not i c e  apply exc ept d i f f erent facts 

mus t  be shown so as to ent i t l e  the appl icant to the r e l ie f  
' 

a l l owed by the statut e . Form # 4  s ets out s ome o f  t h e  s ugge s t ed 

ma ter i a l  that should be in t he Af f i davit .  

( i i i )  �·lr it of Summon s  

I f  an Order i s  obta i ned al lowing the app l i c ant t o  i ssue 

the Wr i t  p r e s umably there will b e  a new sty l e  o f  cause and h en c e  

a new act ion number . I t  may be that the Court wil l  want t h e  Wri t  

is sued vli t h  t h e  same act ion number \vhere t h e  Order wa s mad e  pursuant 

to t h e  Originat ing Not i c e  but no c l ear authority i s  ava i l a b l e  on thi s . 

( d )  Forms 

Name of Form 

Originating Notice 
Affidav it 
Order 
IndorsPm <:> n i-

Form No . 

3 
4 
5 



FORM # 3  

( style o f  cause - see Form # 1 )  

( see form # 1  and form # lA App . K ; S . C .  Rul e s ) 

TO : Watergate S ecur ities Ltd . ( addres s )  

TAKE NOTI CE that the Court will be moved o n  behalf of 

S am Irwin of Lyt ton , Brit i sh Columbia , on the day of 
______ , 

1 9 7  , at 1 0 : 3 0  o ' c lo c k  in the forenoon , or a s  soon thereafter a s  

Counsel can b e  heard for AN ORDER THAT : 

1 .  Leave be g iven by this Honourabl e Court to the appl icant , 

Sam Irwin , to bring a n  action aga inst Richard N i ck son , John Deene , 

Robert Haldemoan and J ohn O i l ickman in ·the name o f  and on beha l f  of 
Watergate Investment s Ltd . pursuant to the prov i s ions of the 

Com?anies Act , S . B . C . , 1 9 7 3 , Chapter 1 8 , S . 2 2 2  to enforce the 

a l l eged right o f  the Company to receive proper compensation for the 

sa l e  of its a s s ets mad e  the 1 7 th day of June , 1 9 7 4  to the intended 

Defendants or to obtain damages for a breach of the all eged lo s s  

suff ered by the company a s  a result of the said action o f  the intendE 

Defendants on the 1 7 th day of June , 1 9 7 4  and for other nec e ssary 

cons equential and interlocutory rel ief . 

2 .  The appl icant be pa id interim security for h i s  c o s t s  and 

di s bur sement s in the s um o f  $ 

3 .  The appl icant be author i z ed to c onduct th e action for and on 

beha lf of Watergate S e cur i ti e s  Ltd . 

4 .  Cos t s  o f  thi s  mo t ion be c o s t s  in the intended act ion . 

AND FURTHER� TAKE NOTICE that i n  support of the motion will be 
read ( here l i st affidav i t s  or other evidence intended to be u sed ) : 

AND FURTHER TAKE NO'riCE that if you do no t a ttend in person o 

by your coun s e l  at the time and plac e above mentioned , s uch order may 
, 'r"\ ,. ,. ......._ , ,  ....... � t... - - - - - - - . 



DATE D AT Vancouver , Bri t i sh Co lumb
.
i a , th i s  

1 1 9 7  -�----

" SAM DOT " 

__ day of 

S o l i c 1tor for the App l i c a n t , S am I rw i  

Th i s  ORI GINATI NG NOT I CE w a s  taken o u t  by Sam D o t , B ar r i st er 
and S o l i c i t or o f  1 7 0 0  P e nn sy l va n i a  Avenu e , Vancouv er , B r i t i sh C o l umbia , 
whos e  place o f  bus ine s s  and addr e s s  for s ervic e  i s  Sui t e  5 0 1 0 , 1 7 0 0  
Pennsylvania Avenue , Vancouver , B r i t i sh Co lunili i a . 



FORM # 4  

( style o f  c aus e  a s  in form # 3 )  

I ,  SAM IRWIN , o f  Lytton , Br it i sh Columbia , MAKE OATH AND 

SAY AS FOLLOWS : 

1 .  I am j u st a country gentleman and a shareholder { d i rector } 

o f  Watergate Investments Ltd . the intended P laint i f f  and have 

personal knowl edge of the fol lowing fac t s  except where such fac t s  

are expre s sed to b e  upon my in formation and belief . 

2 .  The i ntended D efendants , Richard Nickson , John Deen e ,  

Robert Haldemoan and John O i l ickman are the directors o f  Water­

gate I nvestments Ltd . 

3 .  The intended De fendant s have trans ferred to thems elves 

a s se t s  o f  Watergate I nve stments Ltd . valued at $ 5 0 0 , 0 0 0 . 0 0 for 

the price or sum of $ 1 0 0 , 0 0 0 . 0 0 on the 1 7 th of June , 1 9 7 4  ( S . 2 2 2 ( 3 )  ( c )  

4 .  I have made th e fol lowing efforts to c au s e  the s aid 

d irectors o f  the s a id Watergate Inve stments Ltd . to commence an 

action aga inst the intended D efendants for the purpo s e  o f  setting 

a s ide the Agree�ent and recovering the loss suffered by Watergate 

I nvestmer. t s  Ltd . ( S . 2 2 2  ( 3 )  { a ) ) .  

5 .  

( a )  On the day of , 1 9 7  __ , I caus ed a 

meeting o f  the s hareholders of Watergate I nvestment s  Ltd . 

to be called and propos ed a Resolution a s  follows : 

( b )  etc . 

( c )  etc . 

Th is appl ication is brought by me for the benefi t  of 
,.. 

Watergate Investments Ltd . in good faith and not sol ely for any 

per s onal motive ( S .  2 2 2 ( 3 )  ( b ) ) . 



6 .  At the time the s aid Agreement ref erred to in paragraph 

3 above wa s made I wa s a shareholder of Watergate Investments Ltd . 
( S . 2 2 2  ( 3 )  ( d ) ) . 

7 .  The intended D e fendants are also shareholders of the 

intended Plaintiff ( or a s  the c a s e  may be) . 

8 .  That I am informed by , B arrister and 
------------------

Solic i tor and ver i ly bel ieve that the legal fees and d i sburs ements 

in respect to the proposed action could e a s ily exceed $ 

9 .  That I verily bel ieve the ma j or i ty of sha reholders woul d 

approve the tra nsaction referred to in paragraph 2 above but they 
are composed of the intended Defend ants ( S . 2 2 2 ( 7 ) ) .  

1 0 . ( Here add any other nec e s sary facts ) . 

SWORN before me at the C i ty of ) 
Vancouver , in the Prov i nc e  of ) 
Briti sh Columbia thi s ) 
day o f  , 1 9 7  ) 

A Comm i s s ioner for taking Aff i­
dav i t s  within Br iti sh Columbia . 

) 
} 
) 



FORM # 5  

ORDER PURSUANT TO ORIGI NATING MOTI ON 
Marginal Rul e  7 7 0 , Append ix K ,  Form No . 2 

( u s e  style o f  c au se in form # 3 )  

BEFORE THE HONOURABLE ) 
) 
) 

DAY I T H E  ----

MR . JUSTICE DAY OF ' 197 --------

UPON thi s  motion coming on for hearing t h i s  day in the 

presence of Sam Dot E sq . , of Counsel for the Appl icant. and J . R .  

Buz zard , E sq . , of Counsel for the intend ed Defendants ; UPON 

readi ng the proceed ings herein and what wa s alleged by Counsel 

a s  afore sa id ; 

THIS COURT DOTH ORDER AND ADJUDGE that S am Irwin be at 

liberty to br ing an action in the name o f , and on beha l f  of , the 

intended Plaintiff , Watergate Inves tments Limi ted , aga in s t  the 

intended Defendants ,  Richard Nickson , John Deene , Robert Haldemoan 

and John O i l ickman within fourteen days from the date of entry of 

this order to enforce the a l l eged r ight of the Company , Watergate 

Investment s  Ltd . to recover proper compensat i on for the sale of i t s  

a s sets made the 1 7 th d a y  of June , 1 9 7 4  t o  the intended Defendant s  

or to obtain damages for a breach o f  the alleged l o ss  suffered by 

the company as a result of the said action of the intended Defendants 

on the 1 7 th day of June , 1 9 7 4  and for other nec e s sary c onsequentia l and 
interlocutory relief . 

THI S COURT DOTH FURTHER ORDER AND ADJUDGE that the s a id 

Sam I rwin of Lytton , Brit i sh Columbia , be granted conduc t  of the 

action on behalf of the intended P lainti f f , Wat ergate I nve s tment s  

Ltd . 

THI S COURT DOTH FURTHER ORDER AND ADJUDGE that Natcrgate 

Inve stmen t s  Ltd . pay i nto thi s Honourable Court the sum of $ ----



for i nterim costs on account of legal fees and d i s bursements 

incurred b y the said Sam I rwin in the cond uct o f  this act ion 

and the said s um or part thereof be pa id out to the Solicitor 

for S am I rwin upon the taxation of any interim or f ina l bill 

of co s t s  rendered by the s a id Solicitor to the said Sam I rwin 

on a s ol ic itor and own c l ient ba s i s .  
� 

THI S  COURT DOTH FURTHER ORDER AND ADJUDGE that in 

the event Watergate I nve stment s Ltd . is not succ e s s fu l  in the 

said action or any appea l  therefrom , the s a i d  Wat ergate Invest­

ment s  Ltd . be at liberty to apply to thi s Honou�able Court for 

the purpose of compel ling the said Sam I rwin to accoun t to 

the intended P l a int if f , Watergate I nvestments Ltd . , for any 

such costs paid to him a s  a fore said and to pay the s a i d  intende d  

Plainti f f , Watergate Investments Ltd . , such sums a s  may be found 

due . 

THIS C OURT DOTH FURTHER ORDER AND ADJUDGE tha t in the 

event 
·
the s a id Sam Irwin fai l s  to commence the act ion in the 

name of Watergate Investments Ltd . with in the time a for e s a id , 

the s a id action be deemed to be d i smi s sed and abandoned . 

THI S  COURT DOTH FURTHER ORDER AND ADJUDGE that the co s t s  

in the cause between Watergate I nv estments Ltd . and the intended 

Defendant s . 

BY THE COURT 

DISTRICT REGI STRAR 

APPROVED AS TO FORM 

J . R . BUZ ZARD 



BET\•7EEN : 

AND : 

FORM # 6  

IN THE SUPREME COURT OF B R IT I SH COLUMBIA 

WATERGATE INVESTMENTS LTD . 

RICHARD N I CKSON , JOHN DEENE , ROBERT 
HALDEHOAN and JOHN OILICKMAN 

PLAINTIFF 

DEFENDANTS 

ELI ZABETH THE SECOND , by the Gra c e  o f  God , of the United Kingdom , 
Canada and H er Other Realms and Territo r ie s , QUEEN , Head of the 
Cowmonwealth , Defender of the Fa i th . 

(Ru le s  of Court - App . A - Form No . 1 )  

INDORSEMENT 

The P la inti f f ' s  c l a im i s  for damages for breach o f  the duty o: 
the De fendants a s  Di rec tor s of Watergate S ecurities Ltd . by reas on of 
the i r  fa i lure to act honestly and in good fa ith and in the best i ntert 
of the company on the s a l e  of the compani e s  as sets to them on January 
19 7 4  and for o ther nec e s sary con sequential and interlocutory r e l i e f . 

Thi s  act ion i s  brought by the P l a intiff pur suant to the provi:  
of the Compani e s  Ac t ,  S . B . C . , 1 9 7 3 , Chapter 1 8 , S .  2 2 2  in accordance , 
the Order o f  the Honourable Mr . Ju stice pronounc e d  t l  

day o f  ,.. , 1 9  , Vancouver Reg� stry Number 
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