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SECURITY CERTIFI CATES , REGIS TERS AND TRANSFERS
! 

1 .  Introduction 

The focus of thi s  paper wi ll be the congeries of obsolete 

common law and s tatutory rules which govern the i s sues and 

tran s fe r  of share certificate s  in thi s  province as wel l  as 

others . Congeries is defini ed as " a  col lection of s everal 

particles or bodies i n  one mas s or aggregate ; an aggregate; 

a combination " ( 2) , and thi s  word neatly describes the law 

as i t  i s  with respect to s ecuri ty cer ti ficate s , regi s ters and 

trans fers . The l aw i s  applied in a truly eclectic fashion . 

I t  i s  not the intention of thi s  writer to confuse , nor to 

abs tract the problem , but rather to reve al throughout the course 

of this expos i tion various sources from which the courts h ave 

drawn principles to apply in res olving problems ari s ing from 

thi s  unique area of commerci al law .  As a further con sequence 

of thi s  review , the wide divergence between legal theory and 

commercia l pract}ce wi ll become more apparent , as wi ll the need 

for bringing the former up to date with the l atteroby adoption 

of innovative and contemporary re form presently being e ffected 

in other Canadi an j urisdictions . 

I I . Background 

A .  Economic Function of S ecuri ties 

The clas s i fication 11investment s ecuritie s "  as dis tinct from 

11commerci al paper11 is reasonab ly we l l  unders tood in the bus ine s s  

commun i ty . Commercia l  paper w i l l  include promisory note s , 

cheque s , drafts , warehouse receipts , the s e  interes ts be ing o f  a 

short term nature . Inve s tment securi ties \vould include bonds . , 

debentures , certi ficates repre senting both common and preferred 

shares . Whi le both are forms o f  inve s tment paper and function 

as such there is a defini te functional dis tinction be tween them . 

Commerci a l  paper i s  used wi thin the more place , more to finance 

the manufacture or marketing of goods or rendition of servi ce s , 

1
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i . e .  for a speci fic trans action , or series of trans actions . 

On the other han d ,  inves tmen t  securi ties are used to f inance 

the enterprise as s uch , providing capital without which the 

busine s s  could not succes s ful ly function . 

Categori zed on another basis , commerci al paper w i l l  

be expre s sed as p ayable to " bearer "  o r  to the 11 order" o f  a 

specified pers on ; thus transferable in the former case by 

de livery of the ins trument ,  and in the latter by delive ry 

of the ins trument bearing the endorsement of the named payee or 

endorsee . Debt securities though common ly pay able to " beare r "  

may also expres s  the i s suer's obligtation t o  a named payee o r  

" regi s tered as s igns . "  Equity securi tie s are usual ly i s sued i n  

" regi s tered form" a s  evidence o f  the rights and intere s t  of 

a named holder . Securities in " regis tered form" are stated to 

be tran s ferable only by de livery of the ins trument " appropriately 

endorsed . "  A s urrender of the endorsed instrument to the i s s uer 

or i ts " tran s fer agent" or " regi s trar "  agains t  delivery of a 

new securi ty reg i s te red in the name of the transferee , i s  

contempl ated here ( 3) . 

B .  Bas ic Categories 

Commercial paper divide s into two maj or clas s i fications ; 

{ a) a promi se and {b) an order ; in e ach cas e  to pay money in 

discharge or on account of a speci fic ob ligation o f  the maker 

or obligor . 

S imilarly , s ecuri tie s  divide into two maj or categories ;  

( a) securi ties reflecting the obligation of the i s suer to pay 

a specified sum { a  bond or � debenture) , or to de liver a speci fic 

i tem such as another securi ty upon pres entation ( an interim 

receipt or script certi ficate) , or upon compliance w ith a 

condition ( a  warrant or option) ; and (b) equi ty s ecuritie s  

( such a s  pre ferred or common shares) , which i s  " any document 

consti tuting evidence of title to or intere s t  in the cap ital , 



as s e ts , property , profits , e arnings or royalities of any 

person or company . "  ( 3a) 

C .  Negotiability 
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A facet of both commerci al paper and inve stment s ecurities 

i s  their ability to pass from hand to hand in the market p l ace 

in the course of one form of trans action or another .  For 

example , the pledge of a s ecuri ty certi ficate to obtain a loan , 

the i s s uing of a warehouse receipt for goods being s tored and 

bought . I t  therefore follows that these instruments mus t  b e  

" negotiab le "  i n  the full leg a l  sens e . 

Negotiability in the legal sense means that: " ( a) the 

ob ligor or i s suer cannot as sert agains t  a purchaser of the 

in strument in good faith and for value any ' defence ' to the 

ho lders claim to the benef i t  of the ob ligations expre s se d  or 

inherent in the ins tument , ' except' a cl aim that,the paper 

is not genuine , for example , that his signature was forged or 

otherwise p laced upon without his authority . Speci fically , 

the obligor cannot rai se agains t  the good fai th p urchaser any 

de fe ct ri s ing from the trans action financed by i s suance of 

the ins trument , as di stinct from the instrument i tself . 

( b) S imilarly , a purchaser in good faith for value 

and without notice that the rights o f  any prior holder have 

been in any way infringed takes a negotiable ins trument in all 

respects free of any claim by or through any prior holder . 

Co lloquially expressed , even the thi eft who has no legal right 

or cl aim to the instrument or the rights and interests which 

i t  repres ents can in many in s tance s give the bona fide purchaser 

a " perfect title . "  ( 4 ) 

D .  Negotiab i l i ty of Commercial P aper 

Commercial paper in order to be fully negotiable mus t 

s ati s fy the fol lowing requirements : ( a) it mus t  be in 



writing and s igned by maker or drawer ;  (b) i t  must contain 

an uncondi tional promi s e  or order to pay a s um certain in 

money ; (c) i t  mus t be p ayab le on demand , or at a fixed or 

determinable future time ; ( d) it must be pay able to order 

or to bearer ; and ( e) where the ins trument i s  addres s ed to 

a drawee , he mus t  be named or otherwis e  indi cated therein 

with reasonable certainty . 
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I t  becomes quite obvious on a comparison of thes e  

requirements with the more common form o f  investmen·t s ecurity 

that the latter does not fit within the former requirements s ave 

and except in only one s ituation , the bearer bond or debenture 

embodying the uncondi tional obligation of the i s s uer to pay 

principle and interes t  at stated maturi ty dates . I n  addi tion , a 

share certi ficate i s  not p ay able to order or to bearer, nor 

indeed payable to anyone in the o rdinary commercial s e ns e . 

E .  Negoti abi lity and Securi tie s ; Functional Requirements 

The deve lopment of markets in whi ch bus iness enterpri s e s  

could rai s e  capi tal whether in debt o r  in equity form brought 

with it a demand that claims again s t  or interes ts in the enter­

prise be represented by instruments fully readi ly transferab le in 

terms of both aspe cts of the de finition of n egotiability as set o 

above . The prob lems arising as to tran s fer o f  debt s e curi ti es 

are s imi l ar if not i dentifi cal to those aris ing wi th respect to 

equity share s . This i s  s o , as the bond or debenture i s  usual ly 

payable not " to order"  or " to bearer" but to " H arry Blogs " or 

regis tered as s igns . Such an ins trument mus t depend for i ts 

negoti abi lity e i ther upon a contract embodied in the terms o f  

the instrument i tself or in an underlying tru s t  indenture , o r  

upon a more modern formulation . 

Wi th equi ty securi ti es , the original concept of s hare 

parti cipation in a corporate enterprise was one of a member­

ship re lation between the member and hi s corporati on and thus 

could be transferred only with the consen t  of the corporation 
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evidence d  by a change in the name li s ted on the reg i s ter . The 

share certif icate came into being as a practical means o f  

tran sferring that interes t  ( evidenced by the fact of having 

made) i . e . , a financi al inve s tment in the corporation , when 

members hip came no longer to connote active participation in 

the ente rpri s e , but solely financial participation . 

The transfer was affecte d  by endorsing the regi s te re d  

form that usually recited on the reverse s ide 

"Harry Blogs " i s  the owner of ( 10 0) shares of the 
capital s tock of (XYZ Widge t Company Limi ted) , tran s ­
ferable only on the books of the corporation maintained 
for that purpos e  by the holder hereof in person or by 
attorney in fact thereon to duly authori zed upon the 
s urrender of thi s  certi ficate properly endorsed . " ( S) 

Legal theory evolved to ·the e ffect that the share s were 

an intangible righ t  to a participation in the capi tal and 

s urplus of the corporation and were distinct fr�m the share 

certificate which was considered only to be documentary evidence 

of ti tle thereto . This was contrary to the practical e ffects 

in the market pl ace , where a properly endorsed certificate 

pas sed free ly from h and to h and as though ful ly negotiable , and 

was in fact " thought to be " (SA) ful ly negotiab le . Thi s  

dichomotomy between legal theory and busine s s  practice p roduced 

s ome rather bi z z are results when di sputes aros e  over ownership to 

e i ther the shares or the share certi ficate , s ome examples 

o f  which fol low . 

I I I . COmmon Law Development: Brief History 

A .  Conceptual Background 

The concept of a regis tered interes t  in a company , 

evidenced by a trans ferab le certi ficate was firs t introduced 

into commerci al circles by the Dutch Eas t Indi a Company in 

1 6 0 8  ( 6) . Though a nove l i de a  it was not uti li zed by the 
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Eng lish trading companies until the closing years o f  the 1 8th 

century . ( 7 ) Prior to thi s  in Eng land , s hares in a company 

were trans ferred by deed in the s ame manner as an intere s t  i n  

land , thereby nece s s i tating a search of title back through the 

chain of deeds upon each transfer , a cumber s ome and time 

consuming proce s s . Thus the share certificate revol ution i zed 

the market place expedi ting the time in which tran s fers could 

be e ffected . 

A share certificate , now i s s ue d  by a company to its 

regi s tered share holder for X amount of shares ,  bore the 

fol lowing: " these shares are trans fe rab le i n  person or b y  

attorney on the books of the company only o n  the s urrender and 

cance llation of this certi ficate , by an endorsement thereof 

hereon , and in the form and manner which may at the time be 

required by the trans fer regulation s  o f  the company . "  { 8 )  

Endorsement on a certif icate w a s  in the form o f  a 

transfer for value receive� b lank in the name of the transferer 

and transferee . When the endorsed transfer has been duly 

executed by the regis tered owner of the share s , ( re gi s tered on 

the books of the company ) the name of the trans feree being 

left blank de livery of the certificate by him , or by his 

authority , "was thought" to transmit hi s tit l e  to the shares 

both legal and equitable . ( There wil l be a f urther discus s ion 

of thi s  practice in the s e ction dealing with negotiab i lity at 

common law} . The person to whom it was delivered could 

effectually transfe r  his interest by handing the certificate to 

another ,  and the documen t  could then pass from hand to hand 

wi thin the marke t p lace unti l it came into the pos s e s s ion of 

a holder who though fit to in sert his own name as tran s fe ree , 

and to pre sent the document to the company o r  its trans fer 

agent for the purpo se of having his name en tered in the 

regis te r  of shareholders and thereby obtain a new certificate 

in his own favour . (BA} Once the practical aspects were 

recogni zed by the law merchants , the share cer ti ficate came 

into wide spre ad use . The theory evolved that the trans fer 



h ad to be completed by regis tration on the books of the 

company . As indicated above thi s  had l i tt le e f fect as 
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regards the practice in the marke t place where the endors ed 

certi ficate pas s ed as fre e ly as though i t  were negotiab le , and 

at the leas t quas i negotiab le . It came to be thought that 

the regis tration on the books was an integral part of the 

tran s fe r  which was neither borne out in practice or theory . A 

trans fer i s  something you and I e f fect between ourse lves i t  

b eing completed when I receive con s i deration for that which 

I give up , and the regis tration on the books i s  merely an 

admini strative or clerical acknowledgment by the company of 

our dea l . )  Granted , the company was only bound to s erve tho s e 

regis tered on its books wi th notice of meetings and to make 

payment of dividends , a trans ferer could be held accountab le 

for any benefit derived by virtue of his being on the regis ter 

unti l such time as the transferee was able to have h i s  name 

entered . { 9) 

B .  Problems 

Although the share certi ficate was functional and 

s erved a very practical purpose within the market place , from 

the outse t  i ts conceptual framework h ad not been complete ly 

worked through and lacking a clear defini tion when prob lems 

arose over the share certificate and regi s ter , the common law 

courts were called upon to make decis ions without the guidance 

of a body of lega l principles dealing speci fically with thi s  

new creature . Thi s  l egal vacuum allowed the court to resolve 

conf licting claims by application of legal principles deve loped 

in relation to other forms of property , and while this led 

to s ome j us t  results , it also led to some very peculiar and 

contradictory deci sions . 

For years the courts " struggled to determine whether 

a share in a corporation was a movab le or an immovable , whether 

a share cer ti ficate was s imply evidence of ownership of a share 
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in a corporation or ins te ad the embodiment o f  the ti tle to that 

share lik e  a negotiable ins trument in bearer form or whether a 

share certifi cate was a unique institution " ( 10 ) . 

Judicial and legi s lative attempts to define the nature 

o f  a share in a corporation and the function of the share 

certi fi cate h as created more smoke r ather than cleared the 

air . ( 11 )  Equally perplexing was the manner in whi ch the 

courts characteri zed the share and the share certi f i cate when 

called upon to resolve s ome dispute , either to ownership of the 

shares or the share certifi cate . The fol lowing cas e s  i l lustrate 

the tortured de fini tion of a share and share certifi cat that a 

court would arrive at in order to j us tify a conclus ion i t  

wanted to reach . 

In the case of Townsend v .  Ash ( 12 )  the court he ld 

that the shares of the New River Company Realty , were immovab les 

because the company h eld immovables . Shares \vere held to be 

goods in the case of Evans v .  Davies ( 13) ari s ing out of a fact 

s ituati on where the defendant had defaulted on a promisory note 

given for the purchase of s hares . In Rene T .  Leclerc Inc . v .  

Periault ecos se ( 1 4 )  bearer bonds were s tolen and the court held 

them to be " personal property or a movab le i n  the s en s e  o f  

being tangible property . 11 A de ci s ion coming from the Exchequer 

Court , Hunt v .  Regina ( 15) , Jacket P .  characteri zed a share of 

a corporation " as a bundle of legal rights di s tinct from a share 

certi ficate 11 ( 16 ) . In addition to the variou s  defini tions of 

a share , the court has characteri zed the share certifi cate 

as a chattel , in Gray v .  Gray ( 17 } ; as evidence of ti tle to 

the shares , in 11cKen zie v .  Monarch Li fe As surance eo . (1 8) and 

Copland v .  Copland ( 19 )  and in contras t ,  as a negotiab l e  

in strumen t ,  i n  Patri ck v .  Royal Bank ( 2 0 )  and B ank o f  Montreal 

v .  I sbell ( 2 1 ) . 

In an attempt to clear up some o f  the confusion , 

legis lative enactments h ave declared that shares were personal 

property or movab les . ( 2 2 )  This resolved an immediate prob lem, 
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but confuse d  the i ssue s omewhat by as suming that the bas i c  

prob lem was the distinction between immovables and movab le s . 

" In fact the problem was cons iderab ly more compli cated for 

in order to resolve the i s sue clearly it was nece s s ary in 

addi tion , to de termine two other ques tions implici t  in 

the cas e s  referred to above: 

( 1 ) I f  a movable , was a share a tangible movable 

or a chose in action? 

( 2 )  I f  it v1as a chose in action , was i t  s imply an 

ass ignable document or was it a negotiab le 

instrument? ( 2 3 )  

As P rofes s or Gower has pointed out , the questi on , 

what i s  the nature of a share in a corporation and what i s  

the role of the share certi fi cate , i s  more easily asked than 

answered . ( 2 4 )  The concept of a share has been refined s ome­

what , but hi stori cal deve lopment compels us to explain i t  

b y  indire ction , pointing out what a share is not rather than 

what it i s . I t  i s  not an immovable , and certain ly not a 

contract , ( 2 5 ) , contrary to the cas e of Rene T .  Leclerc Inc . 

v .  Periault e t  le bank de la na vall e cos se , i t  i s  not 

a tangible movab le ( 2 6 )  and the S ale of Goods Act ( 2 7 )  speci fi­

cally pre cludes "chose in action "  from the appli cation of 

its provi sion s . To thi s  end , a share of a corporation does 

not fit into any exi s ting conceptual framework: i t  i s  

neither property nor contract but i s  in fact a unique 

institution , ref le cting aspects of both property and contract , 

and having free trans ferability as a traditional attribute . ( 2 8 )  • 

In conclusion , a share in a corporation as evidenced 

by a share certi fi cate may be s aid to repre s en t  three distinct 

interests . 

( 1 ) The control of management 



{ 2 )  A rateable share o f  earnings that are 

distributed as dividends . 

{ 3 )  A rateab le share o f  the proceeds ari s ing 

from liquidation of the as s e ts of the 

corporation e i ther before or at the time o f  

i ts dissolution . ( 2 9 )  

10  



C0Mr-10N LAW BACKGROUND 

1 .  Cus tom and Usage--Negotiability 

There are two criteri a of negoti abi li ty, first, that 

there i s  an instrument tran s ferable from h and to hand by 

delivery ; and, se condly, that the instrument i s  of such 

1 1  

a character that the ful l  benefit of the property o r  contract 

of whi ch it i s  the symbol ves ts at on ce in the trans feree as 

fully as it was in the transferer . 

I t  can generally be s ai d, both as to commercial and 

investment paper , that, for the mos t  part, ins truments have 

come to be recogni zed as negotiable through the gradual 

accretion of cus toms whi ch eventual ly have been accepted by 

the courts as binding, or, i f  ( as in s ome instances )  

re j ected by the courts, have later been validated by s tatute . 

Some examples, whi ch are indi cative of thi s  j udi cial 

receptivene s s  to view certain inves tment se curitie s  as 

negotiable are found in the decisions which h e ld the 

following to be negotiab le: non-English government bonds 

active ly trading in Engl and ; ( 30) s cript enti tling the holder 

to definitive bonds of the i s sue r ; ( 3D s cript entitling the 

bearer to become a regi s tered shareholder in an English 

corporation ; ( 3 2 )  and finally, English ( 3 3 )  and non-English 

( 34 )  corporate debentures . It  should be pointed out that 

the English Bi l l s  of Exchange Act ( 3 5 )  did not include 

investment credi tor s e curi tie s, thereby allowing the j udiciary 

a wide area in wh ich to exerci s e  dis cre tion to e i ther accept 

or rej ect evo lution in extention of the common law by custom . 

An i llustrative case i s  that of Goodwin v .  Robe rts in 

whi ch the negotiab ility o f  underwri ters s cript for de finitive 

bonds whi ch were to be i ss ued subsequently by the Rus s i an 
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government was upheld by two English courts .  A broker who h eld 

p laintiff's script wrongfully p ledged it to s ecure a loan f rom 

defendant s , who were bona f ide purchasers without notice o f  

plaintiff's intere s t. By a l l  traditional documents of commercial 

paper ,  the script was non-negotiable becaus e  of the following 

facts : 

( 1 )  It was payable not i n  money but i n  definitive 

bonds; 

( 2) The underwriters obligated themselves only to 

transmit def initive bonds when they were 

received ; 

(3 )  Although the script was in form the obligation 

of the underwriters , it was viewed by the court 

as a dire ct obligation of the i s suer; and 

(4 ) Traditional promi s sory words were lacking , 

although the script stated that " the bearer 

wi l l  be entitled to receive a definitive bond 

or bonds." ( 3 7 )  

In sustaining the p l edgee's rights over tho s e  o f  the 

original owner ,  the court re ste d  negotiability upon a finding 

of a more than fifty year o ld custom by which script for 

foreign government obligations had pas s ed solely by delivery . 

Repudiating any concept of the law merchant a s  " fixed 

and s te reotyped and incapable of being expanded and enlarged " 

( 38 )  the court broadly affirmed the continuing vitality o f  the 

11proces s "  by \vhich "what before was usage only , unsanctioned by 

l egal decision , has become engrafted upon , or incorporated into , 

the common law, " and s tres s ed the policy objective s of facilitating 

the ready transfer o f  securities rather than " requiring some more 
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cumbersome record o f  as s ignment" that would "materially hamp e r  

the tran s actions o f  the money market • . •  and cause great publ i c  

inconveni en ce . "  

Another s i tuation i l lus trative of this trend i s  s een i n  

the Engli s h  c a s e  of E de l s tein v .  S chuler & Co . ( 4 0), here the 

court was concerned with debenture bonds , s ome i ss ued by an 

English company in England and others by foreign companie s  

abroad , and expres s ed t o  b e  p ayab l e  to bearer , and not being 

promi s sory no te s , were s tolen from the plaintiff by his clerk . 

For the purpos e  of s e lling the bonds , the clerk employed a 

broker at Bradford , who instructed the defend ants , brokers 

on the London S tock Exchange . The defendan ts , acting in 

good fai th , entered into contracts for the s ale of the bond s  

t o  jobbers . The bonds were s ent by the broker to the 

defendants , who handed them to the jobbers and remi tted the 

pri ce re ceived to the broker . In an action by the plainti f f  

agains t  the de fendants for convers ion o f  the bonds , it was 

proved that , by the usage of the mercanti le world and of the 

s tock exchange , bonds of the kind in que s tion are treated as 

negotiab l e  instruments trans ferable byntere delivery and i t  was 

further h e ld that the bonds payable to bearer were negotiab l e . 

Conditions s e t  out in the body o f  the debenture allowed 

for transfer by delivery whi le unregi s te red , and furthe r that 

the ho lder could app ly to the company to have himself or his 

nominee reg i s tered as the holder , thereby s us pend�ng the 

trans fer by mere delivery , but , provis ion was also made for 

the cance l lation of thi s  regi s tration and thereupon the 

debenture be came trans ferab le again by mere delivery . Again , 

simi lar to the Robe rts ' case , tradi tional promis sory words 

were lacking . 

When overrul ing the arguments raised against the 

negotiabi li ty of the debenture , Bigham J .  s tated " therefore the 

compar atively rece nt origin of thi s clas s of s e curi tie s  in my 
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view creates no di fficulty in the way of holding that they 

are neogi tab le by virtue o f  the law merchant; they are dealt 

in as negotiab l e  ins trumen ts in every minuted o f  a working 

day , and to the extent of many thousands of pounds . It i s  

also to b e  remembered that the law merchant i s  not fixed and 

s tereotyped . . .  " and he then went on to quote Cokburn C . J .  in 

Goodwin v .  Roberts ( 4 2} with approval and f urther underscored 

the value of easy tran s ferab i l i ty of s uch bonds in inter­

national trade markets and the resulting benefi ts to the 

inve s tor . 

However ,  the j udiciary , as time moved on b ecame more 

reluctant to use " cus tom and us age " as authority for exten ding 

company law prin cipals in the ir appli cation to res olving n ew 

problems with share certi fi cates . 

2 .  Negotiability : Equi ty Share s 

An analys i s  of exis ting commercial legal rules will 

reve al that l eg a l  concepts have not always kept p ace w ith 

deve lopmen ts in the commercial fie ld and how inadequate 

tradi tional legal concepts and documents may be when a rea l  

attempt i s  made to make them correspond wi th the cus toms and 

practice s  of the marke t p l ace . 

In a number of le ading case s  the courts declined the 

opportunity to extend the cloak of negotiability ( an d  there­

fore legali ty)  to the share certifi cate as i t  was accorded by 

custom and practi ce w ithin the marke t  p lace . Though some 

cas e s  have s upported negotiability (4 3 ) , many more cases have 

h e ld agains t negotiab ility for numerous reasons . The Hous e  

o f  Lors deci s ion , i n  Colonial Bank v .  Cady ( 44} draws · ·to­

gether the oppos ing arguments on manner of tran s fe r  and 

nego ti abi lity of share certi ficate s . Within the judgments 

of Lord Hal sbury L . C . , Watson and Hers che l l  certain principl e s  

are acknowledged , and certain tests are e s tab lished which 

have had an inf luence on this subj e ct for the past 88 years . 

For the most part appl ication of the prin ciples and tes ts s e t  

down in thi s  case have brought about many j us t  resul ts,but , 
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contrar i ly , application has in certain s ituations wrought 

inj ustice upon the mos t  innocent of the individuals involved . 

The facts giving rise to the action are s imple and on 

an narrow bas e . Upon the demis e  o f  the regi s te red owner of 

s hares in an American company the executors i n  order to get 

themselves regis tered in the books of the company entrusted the 

pos s e s s ion of the s hare certificates to a broker , who in fraud 

of the trust reposed in him p ledged the certificates to rai s e  

money for his firm with the banks . Upon the.bankruptcy o f  the 

broker ' s  firm his fraud became public and the executors moved 

to e s tabl ish a title to the share s ,  reclaim pos se s s ion of the 

share certificates and restrain the banks from dealing with 

the s hare certificates held by them . 

The s hare s  were " trans ferable in person or by attorney 

on the books of the company only on the surrender and cancellation 

of the certi ficate by an i ndorsement thereon and in the form and 

manner required by the trans fer regulations o f  the company" ( 4 5 )  

which regulations and procedures for regis tering the change o f  

ownership of the share s  o f  the company are within the power s et 

out in the company's charter , or letters patent . Evidence wa s 

led to show that the principles in American law did not differ 

in any material respect , from those by which the English court 

would be guided in s imi lar circumstances . 

The custom or us age which had developed within the 

market p lace was acknowledged by the entire bench , that , "when 

the endorsed trans fer has been duly executed by the regis tered 

owner of the s hare s , the name of the trans feree being left 

blank , del ivery of the certificate in that cond ition by him or 

by his authority , transmits his title to the s hares both leg a l  

and equitable . The p erson to whom it i s  delivered can effectually 

trans fer his interest by handing his certi f icate to another and 

the document may thus p a s s  from hand to hand unti l it comes 

into pos ses s ion o f  a holder who thinks fit to insert his own 
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name a s  transferee , and to present the document to the company 

for the p urpos e  of having his name entered in the regi ster o f  

shareho lders and obtaining a new certificate in his own favor. " 

( 4 6 )  • 

Lord Wa·tson , in commenting on the practice described 

above both as to e ndorsement , pre s entation for regi stration and 

cus tom of transfer within the market p lace , stated that " the 

sys tem thus adopted has the merit of inseparably connecting the 

certificate with the transfer,  and so preventing the dishones t 

creation of the legal right by trans fer to one person , and a 

competing equitable right by depo sit o f  this certificate with 

another . "  (4 7 )  And with respect to del ivery ( trans fer )  within 

the market p lace and the que s tion of whether " property " is pas s ed 

His Lordship said , " it would , therefore ,  be more accurate to s ay 

that s uch delivery pas s e s , not the property o f  the s hares, but 

a title , legal and equitable , which will enable the ho lder to 

vest himself with the shares wi thout risk of his r ight being 

defeated by any other person deriving t i·tle from the registered 

owner . "  (48) 

The position taken by the company was that until such 

time a s  a trans feree (purchaser)  presents the certificate and 

trans fer for cancel lation and is sue o f  a new certificate in 

his favor , " the original trans ferer , who i s  entered as owner 

in the certif icate and registered , continues to be the only 

s hareholder recogni zed by the company as entitled to vote and 

draw dividends in re spect o f  the s hares " ,  (4 9 )  but sub sequent 

cases have held that though the trans fer is incomp lete until 

the regis ter ha s been changed , the trans ferer is a truste e  o f  the 

trans feree and m�s t  therefore account for all dividends received 

during the interim, whi�t regi stration i s  being comp leted . (SO) 

Now , with respect to the ques tion , whether "property " 

or " ownership" pas s e s  upon receipt of the s hare certificate in 
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the market place , Lord Hersche l l , in a very s uccinct manner ,  

discuss ed the pos s ibilities according to the law o f  England and 

said , " there are only two ways in which a goo d  title can be 

acquired under such circums tances ; i f  the instruments of title 

be negotiab le instruments , a person taking them for value without 

notice of any infirmity in the title would have a right to hol d  

them, even as again s t  a p rior owner who had never intended to 

part with the p roperty in them . Or , again , s uch an owner may have 

so acted a s  to be es topped from s etting up a c laim as agains t a 

person who has bona fide and for value taken the instruments by 

way of s a le or pledge . "  ( 51 )  

Here then are the principles ( rules o r  tes ts ) to determine 

the validity of each party's claim to ownership of the s hares and 

right to pos s e s s ion of the share certificate. While acknowle dg ing 

the commercial fact that certificates s uch a s  these , p roperly 

endors ed ,  move within the market p lace from hand to hand as though 

negotiable or quasi negotiable , Lord Herschell state d  that " the 

mere delivery of them with the endorsed blank tran s fe r  and power 

o f  attorney signed , irrespective o f  any act or intend on the part 

of the owner of the s hare s , is not of itself sufficient to p a s s  

the title t o  them" ( 5 2 ) . If , however ,  " delivered by or with the 

authority of the owner with intent to tran s fe r  them, s uch delivery 

wil l  suffice for the purpose" ( 5 3 ) � But " if there has been no 

intent on the part of the owner to tran s fe r  them , a good title 

can only be obtained as against him i f  he has so acted as to 

preclude himse lf from s etting up a c laim to them" ( 54 ) . 

Returning to the que s tion of negotiability ,  and the accepted 

form of the drafting of the ins trument .  As the tran s fer of title 

and owner s hip of a negotiab le ins trument are achieved upon 

" de livery of the ins trument" the words used mus t  make the promi s e  

to pay " uncondi tional" . Trans fer of share certi fi cates required 

" cance llation and registration of the new owner on the books of 

the company" be fore the trans fer was comp lete , and thi s  e l ement 

was very foreign to re cogni zed negotiab le ins truments . 
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As the executors had on ly given authority to the ir 

broker to e ffect regis tration of the share certi fi cates i n  

their names for the purpos e  of forming par t  of the executory 

e s tate , and had no intention of par ting with the property , they 

had not done any act or omi s s ion whi ch would s erve as a 

foundation f or e s toppe l and thereby bar their claim. 

Several facts pecul i ar to thi s  case were to the benef i t  

o f  the exe cutors; they and not the regis tered owner h ad e ndorsed 

the trans fer on the certifi cate which the court held shou l d  h ave 

put the banks on noti ce and caused them to enquire as to the 

broke r ' s  authority to pledge them. Se condly , there was not " an 

extract of the probate and attes tation of the genuinene s s  o f  

the executor ' s  s ignatures" accompanying the certifi cate whi ch by 

evidence led as to the cus tom prevai ling wi thin commer cial 

circles was absolutely neces s ary in order to receive them for 

s ale , pledge , tran s fe r , or assignment , so that thi s point 

served as a further noti ce to the banks and further s upport f or 

rai s ing e s toppel to bar their claims . 

Vaughan Williams L . J .  in Fry v .  Sme l lie (5 4)  quo tes w ith 

authori ty the observations of Lords Watson and Hersch e ll in 

Co loni al B ank v .  Cady and app lies those principles and tes ts o f  

that cas e in h i s  judgment (based o n  s imilar fact situations) o f  

the ques tion , whe ther o r  not i t  i s  an appli cation of the l aw 

of e s toppel .  He s tate s , " i t  i s  really an instance of the 

appli cation of the rule that when one o f  two innocent person s  

wi ll s uffer , the person who renders i t  pos s ible for the wrong­

doer to do the wrong , by reason of the trus t he reposed in the 

wrongdoer , should suffer , rather than the person who suffers 

from the agent having that authori ty" and in conjunction wi th 

the foregoing h e  said 1 11 the question arises 't·lhen the owner of the 

shares has authori zed such dealing with them as is corroborated 

by pos s e s s ion of the indi cia of ti tle . If no authority at a l l  

has in fact been given , i t  i s  qui te immaterial whe ther one 

s ubsequently purchasing or l ending money theron makes inquiries 

and is g iven an untrue answer or does not inquire at all , in 
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e ithe r  case he loses his money" ( 5 5 )  . Thi s  it is s ubmitted 

would be characteri zed as a rather rigid application of the 

Cady case . 

So that in a s i tuation where the regis tered owner 

execute s the tran s fe r  in b lank and conveys the certifi cate 

to his b roker , s hould his broker breach thi s  trust and 

fraudulently deal wi th the certi ficate , then the regis tered 

owner s hould bear the loss and not the b ona fide purchaser. 

In a great numbe r  of fact s ituations , where the evidence 

supports thi s  application , there could be no serious 

argumen t agains t thi s  appli cation by the owner or individual 

who was the author of his own mi s fortune . 

I n  our own courts , Smith v .  Roger s  ( 5 6 ) the decision o f  a 

divis ional court in Ontario s ome 9 years after Colonial Bank v .  

Cady , the plaintif f  had executed the transfer and depos ited the 

certi ficates with her broker with instruction s  to s e l l  when the 
-

specific price was reached and to obtain other shares with the 

proceeds . The b roker in defi ance of his ins tructions pledg ed thE 

certifi cates w ith his banker , who re ceived them in the ordinary 

cours e  o f  bus ine s s  without any notice o f  the owner ' s  rights . ThE 

court decided the action on the bas i s  of Co lonial B ank v. Cady 

holding in effe ct that the plaintiff by cloaking the broker with 

authori ty to dea l  wi th the certi ficates h ad taken an action whict 

precluded her from s etting up a claim for the certi fi cate s . 

In McLeod v .  Brazilian Traction Light and Power Co . L td . (5j 

in a fact s ituation very s imi lar to Smi th v. Rogers , the p l ainti1 

brought his action agains t  the company , its regis trar of tran s fez 

and another company , the trans feree of some of its share s ; for 

a declaration that the p l aintiff was s ti l l  the owne r  of the share 

and for a further order to recover their value . The court h e l d  

against the plaintiff o n  the basi s  o f  h i s  actions , cloaking the 

broker with authority to deal with the certifi cates which 

pre cluded him from e s tab li shing his claim . 
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Principles drawn from Colonial Bank v. Cady; Smith v .  

Rogers ; and Fry v. Smellie , were considered and app lied . 

An intere s ting point was made by Grant J. with his 

reference to section 64 o f  the Companie s  Act ( 5 8 )  which reads as 

follows : "provided that , as to the s tock of any company liste d  

and dealt with o n  any recogn i z ed stock exchange by means o f  

script , commonly in use endorsed i n  blank and trans ferrable by 

del ivery , such endorsation and de livery shall , except for the 

purpose of voting at meetings of the company , constitute a val i d  

tran s fer " ,  whereupon Grant J. \vent o n  t o  say ,  " I  am o f  the opinion 

that the provi s ion is sufficient to s e rve as p rotection for the 

defendan� in this action , but by reason of the fact that it has 

been ques tioned whether it is app licable to a case in which the 

certificate for shares was not actua l ly sold on a s tock exchange , 

I have deemed it expedient that I s hould deal with the l egal 

position apart from the language o f  the statute . "  ( 5 9 )  So that 

on the bas i s  of common law,  Grant J. was able to establish from 

the facts and evidence led , that the plaintiff had acted in such 

a manner , cloaking the broker with au·thority to deal with the 

certificates , and thereby rai s ed estoppel to bar hi s 

c laim . With respect to the s tatutory provision , this provis ion 

has been included within each Canada Corporations Act s ince 1 9 0 6  

up to the present day , and as Grant J. had deemed it expedient 

to resolve the is s ue he had done so on the bas i s  of common law .  

Therefore , there i s  l ittle i n  the way o f  j udicial comment on the 

application and effect of this particular provis ion on certif icate s  

trades on o r  within the s tock exchange . 

The problem facing Grant J. , i . e .  the ques tionlof whether 

the s hare certificates ( scrip t )  had or had not been traded on an 

exchange1 was a problem not envis ioned by the House of Lords i n  

dec iding Colonial Bank v. Cady . This ques tion o f  scrip t  ( s hare 

certif icate s ) , and their s tatu s  depending on whether or not t hey 

were traded on a public exchange , aro s e  in several s ub sequent 
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cases , which produced some very interes ting but pecu liar and 

contradictory results. 
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LOS T ,  STOLEN AND DESTROYED CERTIFICATES 

The fol lowing di s cus s ion centers upon "s treet ce rtificates o r  

s cript" whi ch fa ll within the general cate gory of "share certif i cates 

b ut whi ch are di s tingui shable by the manne r  in whi ch they are exe cute 

regi ste red and handled in the market place . 

A "s tre e t  certifi cate or s cript " is a certifi cate i s sued by a 

corporati on and regi ste red e ithe r in the name of an of fice r o f  its 

transfer agent or in the name of a merober broker of the stock exchang 

'I'his individua l then exe cute s the assi gnment on the reve rse s i de in 

b lank , with the name of the transferee omitted , thereby obvi ating the 

ne ce s s i ty of completing the transfer (on the books of the company ) 

unti l s uch time that a holder de s ires th at the stock be regi stered 

in hi s name . 

A rule of the e xchange al lO'IJI7S that where registered in the n ame 

of and endorsed by a member of the exchange , no gua rantee of signaturl 

i s  necessary , if othenvis e  endors ed , then a g uarantee is necessary. 

'Therefore ,  in all lega l respe cts the offi cer or exchange member i s  

the legal owne r on the Regis te r  of the i s s uing corporation . 

Whe n  refe rring to thi s p arti cul ar practice develope d by the 

stock exchange , Isreals and Gutman ··s tate that the 

individua l in \vhose name the share s  are re gis te red "a 1 nominee 1 i s  

gene ral ly an individua l or a partne rship \•Jhose appearance a s  the 

reg i s te red oy,me r without refe ren ce to capa city o r  to benefi cial 

i nte re s t  is de signed to facilitate the transferabi lity of record 

ownership of se curites without regard to \vhateve r benefi cial owne r­

ship or i ntere st in fact e xist. 06 1 (emphasis mine ) 

In addition , there was also legis lation (mentioned e arlier ) 

whi ch on a fair interpretation would s erve to cloak thi s p ractice 

wi th le gality . Thi s  provi sion whi ch f irst appeared in the Dominion 

Companies Act of 1 9 0 6  ( 6 1 ) and which has been maintained within 

Fede ral legis lation up to the pre s ent Can ada Corporati ons Act , 

re ads : "transfer not va lid until entry o f  s uch transfer i s  duly 

made in the Regi s ter of Transfers : provided that , as to the sto ck 

of any company lis ted and de alt on any reco ngni z ed stock e xchange 

by means o f  s cript commonly in use , endorsed in blank and trans fer-



ab le by delivery , s uch endo .... ··-=�tion a.11d de livery shall , e xcepting 

f or the p urpose o f  voting at mee t  ...... ··rrs of the compt=tny , consti tute 

a valid transfe r . " 

" Transfer by De livery " , an aspect nece s s ary to (;btaining 

negoti ab le status for commercial p aper was the refore p rovi ded by 

this p rovi s ion . However , a review o f  cas e  law revea ls that f ir s t ,  

thi s  p rovis ion was o ften i gnored by the Courts; s e condly , a s  the 

provi sion goes no furthe r than al lowing for the p ractice and does 

not spe ll out the ob li gati ons , respons ibi liti es , and duties p l aced 

upon; i s s ue r ,  trans fer agent , broker ,  owner and p urchaser , the 

Courts not wi shing to make new l a'.v f e l l  b ack upon the common l aw 

with all of i ts attendant di ff i culties and problems . S imply put , 

ne go ti abi lity was not forthcoming , e as e  o f  transf e rabi lity , but 

not n egoti ability , though from all appe aran ces this was thought t o  

be the case but judici al interpretation of the practi ce l e d  to 
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much confus ion and un certainty amongst those involved i n  the process.  

Whi tehe ad v.  Bri dge r , Haverno r  & Company e t  a l  ( 62) a cas e  

from the Ontario Court o f  Appeal , i s  i l l us trative of the p rob lems 

arising out of this confus ion . Here the p lantiff received a s treet 

cer tfi cate p roperly endors ed by " S .  P .  Smyth , an o ffi cer of the 

company!:> transfer agent" and enti re ly acceptable upon the e xchange. 

The p l�tif f upon l earning that his certif i cate h ad been mis laid 

or s tolen , immedi ate ly cornnuni cated thi s  information to the company\s 
trans fer agent who in turn notified the s tock e xchange to place a 

s top order agains t  th at trans fer certi f i cate . 

The e xch ange h ad adopted a "  cle aring house sys tem" and the re fore 
all transa cti ons h ad to go through a cle aring agent . By thi s  system, 
the s e l ling broker would lo dge with the clearing agent certi ficat e s  
respre senting the shares s ol d ,  and the cle aring agent would delive r  
to the p urchas ing b roke rs ce rti ficates f or the number of share s  
purchased by them , but , not nece s s ari ly the s ame certifi cates lodged 
with the cleari ng hous e agent by the s e l ling broker.  

One de fendan t ,  Trust and Gaurantee Company Limi ted , was both 
the clearing hous e agent and the transfer agent f or the company whos e  
shares the p l aintiff h ad purchased and therefore h ad noti·ce o f  the 
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and a s e con d time as clearing ho�se agen t .  
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T�c deren dants , B=�dqer, Have rnor & Company Limited ,  brokers , 

�pon purchasing .shares f or a client re ceived f rom the cle aring house 

agent the certificate in ques tion, and this client was subsequent ly 

refuse d  cance llation and regis tration o f  th is certificate into 

his name be cause o f the stop o rder . 

The defendant b rokers in their def ense to the claim for return 

of the certificate argued traditional nego tiable instrument l aw in 

that ·they were bona fide holders in due cours e v.ri thout notice . In 

addition , they were re lying upon the provision in the 

Comp anies Act quoted e arlier and claiming trans fer had been completed 

by de live ry . 

Barton Co . Ct. J .  in givinq j udgment f or the plaintif f stated 

that " ordinarily a do cument s uch as a transfer o f shares , is not 

valid until completed by the ins ertion of the names of the parties,  

or at l eas t the tran s feree , and the only purpos e  of this provision 

in the act was no doubt to validate an assignment that would other­

wise be invalid , in or der that the shares miqht be rea dily dealt 

with among brokers . It does no t tend to make the document nego tiabl e  

but it obviate s the necessity o f  having a transfer completed and 

regis tere d  on the books of the comp any each time a s ale is made . " (6 4 

His j udgment goe s on , referring to , but dismis s ing McLeod v .  

Brazilian Traction Li�ht and Power Comp any ( 6 5 )  as no authority in 

any f orm h ad been given by the p l aintiff to deal with the certif icate 

and there was no co llateral behaviour �s topping his cl aim , he 

should the re fore s ucceed.  Though of hig hly que s tionable app lication 

in Canada , the j udge rais es the rule of " market overt , i . e .  no man 

can aquire a title to a chattel p ersonal f rom anyone who has himself 

no title to it , excep t only by s ale in market overt . "  { 6 6 )  Again , 

the app lication of this rule o f  law is highly que s tionab le in Canada 

and is certain ly not a rule of law that one would want to resort to 

resolving l itigious matters conce ring shares o r  any o ther transfer­

able intere s ts of a corpo ration . 

Finally , Ba rton J .  fel t  that the endorsement by the individual 

who found or s tole the ce rtificate to S .  A .  Smyth , who wa s the very 

office r  of the company ' s  trans fe r agent in whose name the certificate 
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was regi s te re d  should have put the broke rs on noti ce and inquirie s  

to the transfer agent by the brokers would have g iven them s uffi cierr 

answers as to the defe ctive nature of the certi f i cate . 

S evera l questi ons whi ch come to mind ,  and go unanswered i n  

this j udgment , emphas i ze a need for def initively laying o u t  the 

duties , ob�i gations , and respon s ibil i ties of tho s e  parti e s  involved 

in this p ro ce s s . Was no t the pas s ing of the de fe ctive certifi cate 

from the clearing house agent to the b roker negligent i n  light of 

the s top orde r against i t? Should the broker assume somethi ng other 

than that the certi fi cate is in order having re ceived i t  from the 

clearing hous e agent? Are the cle aring house and i ts ag ents not 

p lace d  in a s upe1�is ory capacity by virtue o f  their pos i tion in 

the transfer p rocess ? Is there not a cas e  f or further re liance i n  

light o f  the f act that the ce rtifi cate came from both the cle ar in g  

hous e agent and the trans fe r  agent for the very company which s ub­

s equently ref us e d  cancel lation and regi s tration in the broker's 

cli en t ' s name? 

Grante d , the de fendant brokers could have maintained an action 

ove r  against the tran s fe r  agent and clearing house agent , b ut mus t a 

claimant, when faced with a f act s ituati on s uch as this , have to re ly 

upon pro ce dural law to obtain indemnity tvhen s uch g ui de lines , pre­

req uisites and pro ce dure for all partie s invo lve d can be adequate ly 

codi fied within the Company Law f ie l d .  

Ai tken v. Gardiner et al (6 7 }  is a cas e  very s imi lar in f acts 

to the Whi tehead case , with s ome interesting wrinkles . The p l aintifj 

s tree t ce rti fi cates were lo s t ,  mi s l aid or s tolen f or app ro�imate ly a 

year and one half to two years before the p laintif f rea li zed thei r  

abs ence . During this time , some certificate s had been can celled and 

regis tered in the names of their purch asers . 

When a client o f  the defendants could not obtain regis tration 

of a certi fi cate , becaus e  of a s top order being p l aced against i tr 

the de fendant p urchas e d  a n e1v certifi cate in the market pla ce , and 

made a claim through i ts ins urance po l i cy for thi s  expens e. at 

whi ch time their invo lvement with thes e  certif i cate s  came to light. 

In answe r to the plaintif f ' s  claim for return o f  the certif i cai 

and a de claration that the p laintiff was the true owner , the defendar 



argue d  that the certifi cate was negotialbe , and that they could 

re ce ive them and s el l  them (being holders in due course f or va lue 

and wiLhout noti ce ) f ree of any claim bv the regi s tere d  owner or 

any s ubsequent owner . 
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Spen ce J . , i n  giving j udgment for the plaintif f ,  based his 

de ci s i on on the non-negotiab ility of the certi fi cates , as expressed 

in the following rea soning; " the s ituati on in reference to s uch 

s treet certif i cates has been de alt with in a series of case s  • • • • • •  

incl uding Co lonial Bank v .  Cady , Smith v .  Rogers , "  i . e .  as the -- _..:;-:___ 

plaintiff has done nothing to pre cl ude herself for advancing a 

claim of owne rship to thes e  s treet certifi cates and as they are 

not negotiab le by vir tue o f  Coloni al Bank v .  Cady , therefore the 

defendants cannot establish themselves as holders in due cours e 

free from all in firmi ti es and mus t theref ore re turn the certifi cates 

in thei r  pos s e s s ion to the Plaintiff . 

Again , there were s everal questions whi ch went unanswered . 

How long does a true owner h ave in whi ch to make a claim for return 

o f  certifi cates? When doe s this time begin to run? Hmv i s  a 

b roker ,  transfer agent , clearing hous e agent , s upposed to as certain 

whether the ce rti fi cate he is de aling with is proper ,  now and in 

the near future? Sho uld there not be s ome cut-o ff period , something 

de finite , and not arbitrary as is developed when a s top orde r  i s  

placed against a los t  o r  mis lai d certif i cate? S hould there also 

be s ome definite time span within whi ch a stop o rder mus t be 

placed on a regis ter against the certifi cate que s tion ?  

Dis cus s ion o f  the two remaining cases i n  this s e ction wil l  

amp lify prob lems raised i n  e arlier ca ses, but i n  addition , by 
obtained by t�e l�tigants 

the contra di cti on of res ults) empnas1s Wlll be placed on the need 

to implement legi s lative g ui de line s  f or achieving g reater clar i ty 

in the fi eld.  

The first case to be considered is that o f  Guaranteed Trust 

Company and Dennis on Mines Limite d v. James Ri char ds on and S ons 

( 6 8 )  whi ch arose out of di spute between a tran s fe r  agent (trus t 

company ) for Denni s on Mines Limi ted and the defendant brokerage 

f i rm. A thi rd party mi s la i d  o r  had s to len two proper ly endors e d  
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s tree t  ce rtif i cate s  for 50 and 400 shares respective ly in the 

plaintif f Dennison Mines Limited .  Immedi ate noti ce was given to 

the transfer agent verbally by telephone and by f ollow- up lette r ,  

and a de claration given wi thin a year from the date of los s .  In 

spi te of thi s noti ce being on the records of the p l aintiff tran s f e r  

agent , when the defendant brokerage f i rm sub sequently pre sen te d  for 

transfe r ,  first the ce rti ficate f or 50 shares and s ometime s ub­

s equent to thi s , the certif i cate f or 400 share s ; the p laintiff 

transfer agent accepte d them both , neglecting or overlooking the 

re ference s  to the stop order in the i r  f i les . 

Upon the pl aintiff transfer agent realizing its mi s take , it 

purchas e d  an equal amount o f  share s  in the market p lace in the name 

of the third party and s ue d  the defendant broke rage f irm for the 

rep lacement co s ts .  

The Court he l d  ag ainst the defendant brokerage firm o n  the 

following "well- settle d la\v that if one pers on requests another 

to carry out an act impo s e d  by statute or by common law and in con -

s equence o f  the doing of the act the l atter i s  subject t o  liab i lity 
or s uf fe rs loss , he is entitle d  to be indemni fie d  by the person 

who made the reque st un les s  the act is in i ts e l f  manife s tly tortious 

or apparent ly i l le gal to the knowledge of the person doing i t . " ( 6 9 ) 

S o  that here the Court was of the opinion that the grounds for inf err 

a contract of indemnity had been e s tabli shed .  The trans f e r  agent , 

o f  cours e , h aving the duty imposed upon him to aff e ct t ransf e rs o f  

sh are s by the gove rnoring Corporati ons Act. 

In di s cus s ing the pla.intiff transfer agents negle ct o r  ove r­

s i ght in not obs erving the stop order in its files , the Court'held 

that this �vas no t con duct \vhi ch \vas " manifestly tortious " ; ::  this 

was not negligence and was not a de fault s uch as to dis - entitle 

i t  ( the transfer agent ) to indemnity .  On a second ground,  the Court 

held against the defendant brokerage f i rm for bre ach o f  a warran ty 

on the s imple basis that by tende ring the certifi cates f or trans fe r  

the de fendant broke rage firm impliedly vouche d for its ri ght to do 

so and its ti tle to the share s . 

Whi le acknowle dging the f act th at the plaintiff transfe r age nt 

kept s top orde r  re cords with the regi s te r  o f  the company , the Court 

indicated that the se were fo r its own purposes (with no dis cus s ion 
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as to what these purposes might be) and its fai lure to inve stigate a 
according ly wa s not a bre ach o f  any obligati on owed to the def endant . 

As the stree t  certifi cate was in proper orde r  there was nothing 

on i ts face to arouse the suspicions of the defendant brokerage firm 

eithe�Jto its defective nature or to the stop or der placed again s t  

it i n  the f i le s  of the plaintif f transf e r  agent ; and it seems unfair 

that the plaintif f transfer a gent could obtain an indemni ty from 

the brokerage firm even though ( 1 )  it had noti ce o f  the theft ,  los s , 

or destructi on o f  the certifi cate (2) i t  had noti ce on its re cords , 

{3) the transfe r of the certificate s  was a ffecte d not once but twi ce 

by its employees and ( 4 ) even though its loss was caus ed by its 

employee s mi stake s it was sti ll ab le to obtain redress from a party 

more innocent than its e l f .  

Juxtapo sed to the proceeding i s  the cas e  o f  Chartered Trus t  and 

Exe cutor Company et al v.  Pagon e t  al ( 72} in \vhi ch the defendant 

af te r losing her s treet certificate reque s ted a new one and upon 

pos ting the us ual indemnity bond was i s s ue d  a ne�.v certificate . 

Sometime s ub sequent , the los t  ce rtifi cate was s ubmitted for transfer 

and the plaintiff trust company cancel led i t  and i s sued a new one in 

the tran s fe ree ' s n ame , overlooking the s top orde r  in its re cords . 

The plaintiff trust company upon di s covering i ts mis take commenced 

an action to re cover on the bond for the aro_ount it h ad e xpended . 

Both de fendants ,  (�tr s . Pagon and the indemnity company ) decline 

to pay and the Court upheld their pos i tion . In so holding , the Court 

stated that the los s s uffere d  by the pl aintiff did not arise from 

the i s s uing of the dupli cate certifi cate but by re ason of the negli­

g ent acceptance of the o riginal s to len ce rti ficate f rom one whom 

the p laintiffs should have known had no right to deal wi th i t. 

Wi th respe ct to the indemnity bond the Court was of the vie\v that 

to force them to indemnify the p laintiff would do violen ce to the 

te rms of the bond an d transform it into an insuran ce po licy against 

the ne glig ence of the plaintiff ' s  s e rvan ts . 

I t  is s ubmitted that the de cision in this las t  case i s  approach 

from a more practi ca l view poin t than the f ormer with the result 

that some g uidance , howeve r meager , i s  given to indivi dual s working 

in thi s  field.  Additiona l ly ,  the more innocent of the two parties 

is re cognized as s uch and the party who ultimate ly had the greate s t  
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s up e rvis ion being found wanton was barre d from s eeking i ndemni ty .  

2 9  

In summary , the preceeding cases demon str ate i n  numerous 

ins tance s  that the legal relati onships be tween transf erors and 

tran sferees , between brokers and transfer agents and between the 

company and third parties should be clarified.  In an hone st e ffort 

to arrive at equi tab le s olutions in parti cular factual s ituations 

concerning sh are transfers where one or more inno cent p arti e s  are 

usually i nvolve d ,  Courts have fai led to develop adequate judi ci al 

gui de lines in determining the ques tions of legal rel ati ons hips 

among the various p arties to the share tnans fer . 
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UNAUTHORIZED CERTIF ICATES AND FORGERY 

The cases di scus sed fol lowing are i l lustrative o f  problems 

experienced in the market place by individual s  and commercial 

entities when deal ing with s hare certif icates who s e  val idity 

and authenti city are questionable .  Thi s  s ituation occurs most 

frequently where an officer or employee o f  a corporation fraudu-

lently alters a share certifi cate , whi ch certi ficate i s  then so ld , 

ass igned or pledged to some unwitting third party , with sub se­

quent dire results . Again , as shown before the party with the 

greate st opportunity to protect itself by u s e  of an adequate 

supervi s ion system , wi l l  somehow e s cape l iabi lity when its 

inadequate system allows individuals to pas s  off worthles s  

certi ficates a s  good ones 

To begin , a leading case in thi s area , Ruben v .  Great 

Fingall Consolidated ( 7 3 )  wa s a deci sion o f  the Hous e  o f  Lords 

concerning a s ecretary of the defendant corporation who had 

i s sued a share certificate to which he had affixed . th e  company ' s  

s eal and forged the signatures of the directors in who se 

pre s ence it purported to be affixed . The certifi cate was in 

the name o f  the p laintiff to s ecure a loan by the secretary , 

and not for or on behal f of or for the benefit of the defendant 

company ,  but sole ly for the benefit of the s ecretary for hi s 

own private purposes and advantage . 

Upon the fraud being di s covered , the plainti ff repaid 

the bank and claimed damages from the defendant corporation 

on the basis that the company was e stopped from denying the 

truth of the certificate . Additionally it was admitted that 

the secretary was a proper person to deliver certificate s on 

behalf of the comp any . 

It was held that the document was a forgery and that 

therefore it could not bind the company unless some official 

acting within his authority had warranted that it was genuine . 

Even assuming that the se cretary might be taken to have 
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impliedly warranted tnis , he had n o  colour o f  authority , 

actual , usual , or apparent , to do so and therefore the company 

was not bound . 

Lord Loreburn by way o f  dictum stated that " the share 

certificate is a pure nul lity . It is quite true that person s  

dealing with limited liability companies are not bound to 

inquire into their indoor management and wil l  not be affected 

by irregularities of which they have no notice . But this 

doctrine , which is wel l established applie s on ly to irregularities 

that otherwise might affect a genuine tran saction . It cannot 

apply to a forgery . "  ( 74 )  

However,  in a subsequent decision Lloyd v .  Grace , Smith 

and Company ( 75 )  the House o f  Lords held that acts might be 

within the scope o f  authority of an agent or servant notwith­

standing that they were done fraudulently and for his own 

benefit and not for that of his  principal or master .  

Fol lowing this cas e ,  the Court of Appeal in Kreditbank 

Cassel v.  Schenkers ( 7 6 )  expres sed some difficulty reconcil in g  

the dictum of Lord Loreburn in the Ruben case with the holdin g  

o f  the Lloyd case . It was however , adopted a s  an alternative 

ground of their decision . 

In South London Greyhound Racecours e s  v .  Wake { 77 )  the 

court held that a share certi ficate , to which the company ' s  

seal h ad been fraudulent ly affixed in the pre sence of a director 

and the secretary , was a forgery s ince there had been no reso­

l ution of the board authorizing the sealing . The article s  

provided that in favour o f  a purchaser or person dealing bona 

fide with the company such signatures should be conclusive of 

the fact that the seal had been properly affixe d . However ,  the 

court ruled that this article could not be relyed upon by the 

defendant as he had no knowledge of it . 

The common thread within the preceding discus sion in the 
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court ' s  view , was that the rul e in Turquand ' s Case had no 

application whe re forgery was involved . Profes sor Gower when 

commenting on thi s  s aid " the truth s eems to be that there are 

no reason s  why the fact that there i s  a forgery should 

exclude the Turquand Rule . All the deci sion s  can be explained 

on the ground e ither that the forged document was not put 

forward as genuine by an official acting within hi s u sual or 

apparent authority , or that the outs ider was put on inquiry . "  

( 7 8 )  

Returning to the Ruben case for a moment ,  a se cond 

agreement rai sed by the plainti ff , was that a s  the certificate 

had been del ivered by the secretary in the cours e  of h i s  

employment ,  that delivery imported a representation or 

warranty that the certificate was genuine . The court held 

that the secretary had not , nor was he held ou·t a s  having 

authority to make any such representation or to give any such 

warranty.  "And certainly no such au·thority aro s e  from the 

s imple fact that he held the off ice of secretary and was a 

proper person to deliver certificate s . '' ( 7 8a )  

Shaw v .  The Port Phi llip and Colonial Gol d  Mining Company 

L imited ( 7 9 )  was one o f  numerous cases cited in the Ruben Case , 

but the on ly one di scussed by the House of Lords as being to 

the point , but di stinguished upon other ground s . Here the 

s ecretary was respon s ible for procuring the execution of share 

certificates with all requisite and pre scribed formalities and 

then to issue them to tho s e  ent itl ed to receive them . 

A reso lution by the dire ctors provided that share 

certificates should be s igned by one di rector , the se cretary 

and the accountant . 

The se cretary exe cuted a deed , whi ch purported to tran s fer 

s hares to a third party purchaser s tating that he was now the 

regi s tered owner , all things having been s igned s ealed and 

de livered . Thi s  third party purchaser in turn pledged 

the shares for monie s  advanced from the plainti ffs and 
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eventual ly endorsed the share certificate in their favour . 

When an attempt was made to regi ster the shares in their names 

the plainti ffs were refused , as there were no s uch shares s tandin� 

in the borrowers name ( th ird party purchaser)  on the defendan t ' s  I 

The court held for the plaintiff s ,  first on the bas i s  

of e stoppel i n  that thei r  secretary had been afforded the 

opportunity to perp etrate the fraud by virtue o f  the prescribed 

formalities to be adhered to and in the delegation of respon s i ­

b ility to the secretary for the preparation 1 execution and 

delivery of share certificates to those entit l ed to receive 

them . Steven J .  when rendering his j udgment s aid " is the 

tran s feree of shares bound to ascertain that the seal has been 

affixed in the presence of the director s !  and that the s igna­

ture of the director i s  genuine ? How in the ordinary cours e  

o f  busine s s  would thi s  b e  practical? " ( 80 )  A s  the company 

had author i z ed the secretary , and made it h i s  o f ficial duty 

to act in such a way that his acts amounted to a warranty by 

them o f  the genuine s s  of the certi ficate i s sued , the sword 

of estoppel was rai s ed against them . 

The distinguishing feature between the Ruben Ca s e  and 

Shaw Case , in the view o f  the Hous e of Lord s , was that in the 

Shaw Case the directors had appeared to authori z e  the s e cretary 

to perform in this manner thereby impliedly warranting the 

genuines s  of a certificate i s sued by him . Whereas in the 

Ruben Case the House of Lords felt that the company had not 

authorized such a wide range of duties for the s ecretary and 

had there fore not impli c it ly or explicitly warranted the 

genuines s  of any share certi ficate delivered by the secretary . 

The final case in this di scus s ion i s  Toronto Dominion 

Bank v .  Consolidated Paper Corporation T. i mited ( 8 1 )  a decision 

coming from the Quebec Court of Queen ' s  Bench , Appeal S ide , 

concern ing as before , forged share certificate s .  Here the 

defendant operated its own tran sfer and regi stration departments . 

An employee in de fendant ' s  trans fer d epartment h ad over s everal 
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years pil fered blank presigned share cert i fi cate s , forged 

the neces sary counter signatures of the tran sfer offi cer and 

of the registrar , and then pro ceeded to pledge them for loan s 

obtained at various branches o f  the p lainti ff , to the sum of 

$ 7 3 , 0 0 0 .  

The pl ainti f f  based its case upon the defendant ' s  negl i ­

gence i n  allowing t o  i t s  emp loyee , undue freedom o f  acce s s  to 

pre-signed certi ficate s and imputed to it the consequences o f  

his fraud . 

The defendant countered that there was no causal 

connection between the culpable conduct and the damages 

defendant was being cal led on to make good , because the 

negligent conduct was too remote and indi rect to suffice a s  

a faute (Faute trans lated to fault , used under Quebec Code 

for non contractual fault i . e .  tort liability ) . 

The court in ruling for the defendant , held that the 

pl ainti ff had not succeeded in showing that the defendant was 

gui lty of a faute of omi s s ion by fai ling in its duty o f  

fore seeability m1d moreover i t  had not made out a causal 

conne ction . 

Some comments by Montgomery J .  by way of obiter were to 

the e ffect that perhaps the defendant had not taken al l the 

normal precaution s  in safeguarding its printed forms of share 

certifi cate s and perhaps thi s  constituted negl igence on its 

part but , " thi s negligence was not the immediate cause o f  

damages suffered by the appellant bank becau s e  i t s  representa­

tive had , subsequent to any such negligence , an e ffective 

chance o f  prevent ing the damage .  It would appear that any 

enquiry made to re spondent ,  mentioning the number o f  any one 

o f  the certificates o ffered a s  security , would have e l i cited 

the information that no certi ficate bearing that number had 

been validly i s sued . " (82) 
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While recogn i z ing that busines s  efficacy would not 

allow a check on each share certi ficate offered as s ecurity , 

h i s  Honour felt the fact that the shares were traded over the 

counter and not on the exchange , and that the employee was 

not a regul ar customer at the branches he approached to obtain 

loan s , should have put the p laintiff ' s  repres entatives 

on notice . 

While the preceding cases have been reconcilable with 

principle , there have been some subtle di stinctions made in 

the findings of fac·t by the various tribunals involved . From 

the practi cal point of view the deci s ions are hardly j us ti fied 

in light of current market practices where the purchaser , 

a s signee , pledgee wi ll se ldom know the authority o f  the s igning 

party or even the names of the authoriz�d parties . A more 

j ust solution would be to place the los s  upon the i s suer , h i s  

agent o r  authenti cating trustee through i t s  con tract with the 

i s suer , as the party mo st capable of preventing employee fraud s . 

The unauthorized and incorrect completion of a share cert i ficate 

can only occur with the negligence of the i s suer or the d i s­

hones ty or negl igence of an employee of the i s s uer �e its 

agent s . Where the forged and unauthorized share certi ficate 

comes into the hands of a bona fide purchaser for value without 

noti ce , the i s suer should bear the brunt of the loss , either 

directly from its operating funds or by use o f  a bond , placed 

upon employee s working in thes e  areas , or by some other 

in surance s cheme . Lastly , the finding of liability for forgery 

committed by an employee , should not , it i s  respe ct ful ly 

s ubmitted be saddled upon the victim by application of tort 

law and the for s eeability doctrine . Rather ,  there s hould b e  

clear straight forward provi s ion for such occurances within 

the company law f·ie ld . 
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DELIVERY , WHEN COMPLETED? 

Share certi ficate s provide that the interest represented 

may be transferable only on the books of the corporation . A 

trans feree i s  at the mercy of the creditors o f  the tran s ferer 

unti l  he become s the registered holder . Accordingly , unti l  

registered o n  the books of the corporation , the val idity o f  a 

t ran s fer i s  questionable .  This i s  one of numerous reason s  

for making share certificate s negotiable , which can b e  accom­

p l ished by fusing the " intangible interes t "  ( share s )  with the 

documentary eviden ce of its existence and ownership ( the share 

certificate ) .  

Legi slation provides for tran s fer to be achieved by 

delivery when the tran s action occur s on a recognized exchange 

( as discus sed e arlier ) . The fo llowing brie f d i s cus s ion wil l  

serve to highlight some o f  the difficulties that ari se in 

de finitively determining when delivery has in fact occured . 

The cas e of Re C . A .  Macdonald and Company Limi ted is a 

deci s ion of the Court of Appeal of Alberta who were concerned 

wi th determining when the title to shares pas sed as between 

a broker and client . The stock transaction in ques tion involved 

a s ale of shares by a b roker from his own personal holdings to 

h i s  client , to which the law o- vendor and purchaser applies ; and 

whi ch i s  dis tingui s hable from the s i tuation where a broker is in 

pos sess ion of shares purchased for a client on the exch ange , and 

to which the law of agency applies . 

There was no evidence placed before the court that 

tran sfers of these shares were ever made and no share certificates 

were ever is sued to the purchaser . Therefore the question 

before the court was : Did the payment o f  the purchase money , 

coupled with the entrie s  in the bankrupts ( broke r )  record s , 

pass any proprietary interest in the shares to the purchaser? 

The court discus sed the Sale of Goods Act , R . S . A .  1 9 55 , 

c .  2 9 5 ,  as it concerned chatte ls and the rules for ascertaining 
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the intention of the parties a s  to the time at whi ch the property 

in the goods pas se s  to the buyer . Here , where the goods 

( share s ) were unascertained the Act providEd that property in 

the goods will pass when the goods in a deliverable state are 

unconditionally appropriated to the contract . 

As the relat ions hip between the broker and c lient was 

that of vendor and purchaser , whether there were suffici ent 

shares on hand to cover all purchas e s  made was irre levant . 

As no shares were set apart or appropriated to the contract , 

cons equently no property in the vendor ' s  shares ever passed 

to the purchaser.  

The court acknowl edged some difficulty in applying the 

rules contained in the Sale of Goods Act , in that because o f  

the ir nature shares probably did not come within the Act . 

Shares cons idered apart from their share certi ficate s are 

incapable of actual pos se s s ion . Another reason i s  that shares 

are s aid to be chos e  in action and " things in action " are 

excluded from the Sale of Goods Act . 

After a discuss ion o f  several cases , Societe Generale 

de Pari s v .  Tramways Union Company ( 8 5 ) ; Colonial Bank v .  

Whinney ( 8 6 ) ; and Macaura v .  Northern Ass ' ce Company to the 

e f fect that shares were not chases in action , the court 

stated that " share s represent a type of property which onl y  

a very wide definit ion o f  chases i n  action would inc lude " 

( 8 6 ) . As the manner and procedure for tran sferring shares 

was provided for within the Companies· Act , R . S . A .  1 9 55 c .  5 3 ,  

i . e .  trans ferable in a manner provided by the articles ,  thi s  

would require some form o f  written tran s fer , and s ubsequent 

del ivery of the endorsed share certi fi cate . 

Since the purchase money had been paid to the broker , the col 

canvas sed the po s s ibi lity that an equitable interest might 

have been acquired by the purchaser in the unappropriated 

s hare s to which a Court of Equity would give protection or 



recognition . Analys i s  o f  the facts and the decision o f  

3 8  

Re Wait ( 8 7 )  led the court to apply the ratio o f  this landmark 

case to the effect that " because the Sale of Goods Act says 

that unle s s  a di fferent intention appears , the property sha l l  

not pas s  unless there i s  an appropriation of the goods to the 

contract , equity wi l l  not re cognize any interest which would 

not be recognized under the statute . "  ( 8 9 )  

Therefore the same rule should app ly to the purchase of 

a part of a larger number of shares . Additionally as book 

entries on the ledgers of the broker were not s ufficient to 

appropriate the shares to the contrac·t no title or proprietary 

interest pas sed to the purchaser . 

A similar case , Re Stobie-Forlong-Matthews Limited ( 9 0 )  

i s  on all fours with the facts as above and the rule i s  more 

stringently applied , for in this case there were s everal 

purchasers claiming portions of the whole and a fact very much 

in the ir favour was that the pool of shares upon which they 

were claiming was more than sufficient to sa·ti s fy all of their 

claims , with a surp lus , but re lief was denied on the appli cation 

of the principle s contained in Re Wait ( 9 0 a ) . 

It i s  intere sting to note that in both ca ses sale notes 

were given to the purchasers which had been recorded in the 

re spective brokers ' ledgers indicating price , time of purchas e  

and amount wh i ch one would as sume to be useful information 

for tracing acquisition and title . Put another way , i f  the 

purchaser denied the transaction upon a request for payment , 

would not record s o f  this nature be admitted as evidence of 

the fact . Further to this point , where a block o f  shares i s  

owned by a broker and the exact amount can b e  ascertained on 

a specific day ( share s and share certificates are after al l 

somewhat different and more identi fiable than kernel s  of corn ) 

including the day upon which a purchaser pays for a portion 

o f  that whole surel y  within commercial circles the mechanics 

of tracing the money to the acquisition of a portion of the 

shares can be achi eved wi thout too much difficulty . Af ter 
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all the time is not far off when trans actions such as thes e  w i l l  b� 

s ingle b lip on a magneti c tape stored in s ome central depos i tory S' 

ISSUE : DIFFERENT PROBLEMS 

Cooper v .  Cayzor Athabasca Mine s Limited ( 9 1 )  brief ly 

dis cus sed below i s  an exce llent example of the many problems 

that can beset a bona fide purchaser of shares along the path 

to obtaining registration in his name . Here , the p laintiff 

had agreed to accept an as signment of 6 3 , 2 0 0  shares o f  the 

de fendant company from a third party , de scribed in the tran s fe r  

a s  " standing in my name on the books o f "  the defendant company . 

After inspe cting the minute book and share register to confirm 

the third party ' s  holdings , the plaintiff delivered to the 

de fendant company the tran s fer documents , and was advi sed that 

upon becoming active , the trans fer agent would forward a share 

certificate to the plainti ff . 

Several y e,ars later , after the defendant company had 

change d its name , become active , i s sued the shares to the 

third party who in turn had ass igned them to another ,  the 

plaintiff enquired about the registration of hi s transfe r  and 

upon rece iving an answer in the negative commenced thi s  action . 

In his claim he reque sted the court make a declaration that 

he was owner of the 6 3 , 2 0 0  shares ,  for a certi ficate , . and t o  

have the share register recti fied accordingly . 

The de fendant company in de fence o f  the claim argued 

that there had been no al lotment or i s sue to the third party 

prior to hi s tran s fer to the plainti ff ; that at the t ime o f  

the as signment the third party had only a right i n  equity t o  

compe l the allotment ;  that the rights o f  the third party 

were cho se in action and therefore an ass ignee of thi s 

interest could not maintain an action without the ass ignor 

thi rd party also being a party to the action ; that i f  the 

a s s ignment was valid and sufficient the de fendant company had 

not had sufficient notice ; that the defendant company was not 

obl iged to see to the execution of any trust , whether expre s s ed , 
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implied or constructive ; that the claim should be di smi s sed 

due to laches on the part of the plainti ff and the action and 

enforcement of rights was s tatute barred . 

The Court of Appeal of Ontario held , that in con­

s i deration for obtaining the mining rights of the third 

party the defendant company h ad agreed and by resolution , duly 

pas sed , allotted 4 5 0 , 0 0 0  shares to the third p arty . As 

the authority of the proper officers to perform 

the minis ter i al acts of recording the names o f  al lottees 

and to issue certificate s to them can b e  implied in the 

circumstances , therefore the allotees including the third 

party obtained at thi s  time the ful l status of de facto share 

holders . Any omi s s ion by the officer s of the company to 

perform these mini sterial acts could not deprive them of that 

status and the rights ari s ing therefrom . It there fore fol lows 

that one of the se rights was the abi l ity to a s s ign a portion 

of shares to a bona fide purchaser . 

As the plainti ff had del ivered the executed a ss ignment 

to the de fendant company and had been advised that a share 

certi ficate would be forthcoming upon becoming active , and as 

the de fendant company had not denied at the t ime that 4 5 0 , 0 0 0  

share s of the capital s tock of the company were s tanding in 

the name of the third party on the book s , and the minute s of 

the company , the re fore they were e stopped from denying the 

c laim of the plaintiff . 

The agreement and re solution named only the third party 

as the sole individual entitled to the al lotment and i s sue of 

share s . Lache s on the part of the pl ainti ff could not be 

supported as there had not been any activity on the part of 

the company , the name o f  the company had been changed , and no 

trans fer agent appointed for a long time , which explained 

sati s factorily any delay on the part of the plainti ff in 

asserting his right s . 
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O n  the authority o f  Smith v .  Gowganda Mines Limi ted ( 9 2 )  

the company was not capable of accepting a s urrender of i s sued 

shares and reallotting them . 

What had e s s entially been a s i tuation involving a s impl e  

transfer procedure , had be cause o f  the various p arties and 

pauci ty of statutory guidelines ,  become a l i tigious matter ,  

eventually requiring examination by the Court of Appeal , 

before an equitable res olution cou ld be obtaine d . P racti cally 

speaking , the plainti ff s hould only have had to s erve the 

required noti ce upon the company of his interest in the 

holdings of the third party and thereaf te r  any dealing by the 

company with thos e holdings would b e  sub j e ct to the interes t  

o f  the plaintif f . 

The pre ceding dis cus s ion has indire ctly emphas i zed the 

lack of legis lative guide lines ,  procedures , and declarations 

setting out the righ ts , duties and obligations between the 

various p arties involved w ith s ecurities and their movement 

within the market place . 



42 

PRESENT STATUTORY PROVIS IONS 

The provi s ions of the Alberta Companie s Act dealing with 

tran s fers of shares are l arge ly derived from the United 

Kingdom Companie s Acts and can fairly be said to constitute 

a " book stock" system of tran s fer roughly comparable to a 

land regi stration sys tem . The share s o f  the company are the 

property of the share holders and share certi ficate s are mere 

evidentary documents showing that the person in whose name the cert. 

ficate i s  regi stered i s  a shareholder o f  the company . 

The Act provides for application for trans fer by the 

trans ferer as though the trans feree made the appli cation , in 

a manner provided by the articles of the company . However , 

unti l the tran s fer i s  regi s te red on the books o f  a company , 

the trans fer i s  not effective , and th erefore the trans feree 

has a title to the share certi ficate and has the right to be 

regis tered on the books as a shareholder whi ch right can be 

defeated by others claiming through the trans ferer . 

Securities are de f ined to mean note s ,  bonds ,  debenture s 

or other evidences of indebtedne s s  is sued by a corporation , 

whether secured or unsecured . While mo st securitie s are 

considered to be negotiable there are certain unique distinc­

tions which raise ques tions as to the specific document being 

a negotiable instrument . For example , bond s , the proceeds 

o f  which are to be paid from a specifically indicated fund , 

ora debenture which i s  subj ect to review under a trust 

indenture ! ne ither of which fal l within the rules 

pertain ing to negotiability o f  commerc ial pape r .  

S hare means a share in the share capital o f  the company , 

and includes stock , except where a distinction between stock 

and shares is expre s s ed or implied . Owne rship of share s 

confers certain general right s ;  for example the right to duly 

dec lared dividends , usual ly the right to vote unles s  : spe ci fical ly 
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restricte d , rights on winding up to participate in the d i s ­

tribution o f  assets . Certain individual rights are attached to 

the owner s hip of s hares such as , right of shareholder to a 

share certi fi cate in respect of the s hare s  h e ld by him , the right 

to receive notice o f  meetings o f  shareholder s ,  the right to 

receive financial statement s , to inspect minutes o f  meetings 

of share ho l ders and certain documents and regi sters required 

to be maintained pursuant to the Act .  

A private company i s ,  by statutory defin ition , a company 

which re strict s or prohibits any tran sfer of the interest o f  

a member i n  the company . A public company means a company 

that is not a private company . To a great extent then , the 

preceding and following discus sions relate mainly to the 

problems experienced by thos e  dealing with shares held in a 

public company . 

The re levant provi s ions of the Alberta Act are section s 

5 3  to 72 inclu s ive and their principal features may be 

summari z ed as fol lows . Every company i s  required to keep a 

regi ster o f  members in which all tran sfers of share s and the 

date and other particulars of each tran s fer are recorded . 

Branch reg i sters o f  members are authorized and the registra­

tion of a tran s fe r  o f  a share on a branch register of member s  

i s  a valid registration for a l l  purpo s e s . A company may 

appoint a tran s fer agent and one or more branch transfer 

agents to keep the register o f  tran s fers and any branch 

registers of tran s fers . Every shareho lder i s  entitled to a 

share certi ficate in respect of the shares held by him and 

such certi ficate i s  prima facie evidence of the title o f  the 

shareho lder to the shares repre sented thereby . S hare s are 

trans ferable " on the regi ster of members of the company" 

subj ect to such condition s  and restriction s a s  may be 

pre scribed in the Act or the article s o f  the company . The 

Act provide s that the tran s ferer shall be deemed to remain 

the ho lder o f  the share s unti l  the name of the trans fe ree i s  

entered in the regi ster o f  members i n  re spect thereo f . The 

directors may decline to register any transfer of share s , 
..... ,..., -1- h� .; "i'"\ rf' .r=., , , , ., ., ._.. _ .: ....::� - t.... - - - - .J.. - - - - -- - - -- _ _LI!! _ _  ,_ --- I 'I 



approve , and may also decline to register any tran sfer o f  

share s on which the company has a l ien . 

The provi s ion in the Alberta Act re lating to tran s fers 

4 4  

o f  shares are at variance with the practice s  in the finan cial 

community and shou ld be substantial ly changed in order t o  

eliminate the anomal ie s  and incon s istenc ie s whi ch exist 

between the app l icable law and the prevail ing practices .  The 

statutory concept is that shares of companies are trans ferable 

only " on the re gisters of the company11 a concept which is 

ignored in practice so far as shares repre sented by street 

form certi ficates are concerned . The company , as the 

unwilling custodian of the tran s fe r  register , i s , under 

certain circumstance s ,  made liable for recording " improper " 

trans fers whereas the l iabi li·ty in mo st cases should be 

ascertained as between the trans ferer and the trans feree and 

not between third partie s and the company \vhich is not a 

party to the tran sfer transaction but merely the custodian 

of the tran sfer books .  The ro le and purpo se of the instrument 

of tran s fer or power o f  attorney i s  not made c l ear in the 

statute and consequentially its function i s  uncertain and 

obscure . No statutory guidance i s  given to the e ffect and 

scope of endorsements of certi fi cate s or guarantee s of 

endorsements nor are guidel ines available for tran s fer agents 

and the financial community generally as to share tran s fers 

involving fiduc iaries or minors . 
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The Federal Government and the Ontario government have , 

upon the recommendation o f  the ir respective Law Re form Comm­

i s s ions , amended the ir Companie s Acts by deleting the exi sting 

provis ions re lating to tran s fer of share s and share certificates 

and substituting therefore a corporate securities tran s fe r  code 

modeled closely upon Article 8 of the Uni form Commercial Code 

with appropriate changes o f  terminology . Article 8 can be s t  

b e  described as a " negotiable instruments law for investment 

se curities . "  

Throughout the remainde r of thi s di s cuss ion , the 

provi s i ons of the Canada Bus iness Corporations Act ( hereafte r  

re ferred to a s  CBCA) wi ll b e  used for i llus trating the 

prevailing federal law whi ch is current within Ontario , 

Mani toba and S askatchewan . Commentary wi ll be drawn from the 

Lawrence Report ( 9 1 )  and the N ational Conference of Commis s i oners 

on Uni form State Laws , whi ch body undertook the preparation o f  a 

Uni form Commercial Code in con j unction with The Ameri can Law 

Insti tute ( 9 2 )  in 19 4 0  and out of whi ch Code came Arti cle 8 .  

By way of introduction , CBCA provis ions can be conside re d  

a s  affe cting four bas i c  areas o f  s e curiti es l aw .  Firs tly , the 

definition of an " inves tment s e curi ty "  has been expanded to 

inc lude not on ly those s ecuri ties that previous ly fel l  within 

the requirements " negotiabi lity "  under the B i l ls of Exchange 

Act ( 9 3 )  , but also almost every other type of inve s tment 

paper active ly traded by the bus ines s  communi ty . S econdly , the 

concept of n egoti ability , i .  e . , the special p rotection s  and 

she lter grante d  a bona fide purchaser for value , h as been 

extended to all purchases of inves tment s ecurities even though 

the s e curi ty was not in the 11 negoti ab le 11 form previously 

required to make the negoti ab le instruments law applicab le . 

Third ly , defences avai lable to the i s s uer of a se curi ty as 

to the validity of an i s s ued s ecurity against the purchaser 
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thereo f for value and without notice o f  such defect or 

de fence , have been sharply curtailed . Finally , the CBCA 

provi sion s  ease and faci litate the tran s fer of securitie s .  

It i s  in thi s  last area that the CBCA make s the mo s t  

sweeping and important changes in prior law, s implifying 

securitie s tran s fers by limiting the i ssuers (or tran s fe r  

agents )  liabi l ity for wrongful tran s fe r  when it h a s  certain 

proofs on hand , but at the s ame time easing the lot of the 

presenting party by limiting the amount of documentary proof 

an i s suer or its tran s fer agent can demand with re spe ct to 

the appropriateness of the tran s fe r .  

One aspe ct of drafting which the OBCA uti lized , but the 

CBCA did not , was the separation of the provis ions into four 

divi s ions as they relate to various partie s and matters in 

the total tran s fer tran s action . The first divis ion contain s 

the required de finitions of terms and presumption s  and certain 

general matters . The se cond division relates to the company 

as the i s s uer of the securit ies and sets out the dutie s , 

obl igation s ,  rights and de fence s avai lable t o  it or imposed 

upon it in re spect of tran s fe rs of securities ,  including 

provis ion s with respect to restriction s  on tran s fer and the 

authenticating tran s fer agents , re gis t rars , or truste e s . The 

third divi sion state s the legal duties and respon s ibl i l ities 

a s  between trans ferors and tran s fe rees o f  s ecurities ,  the 

e ffe ct and scope of warranties , endorsements and guarantee s 

and statement s as to what con stitutes de livery and as to the 

role of the broker .  The fourth divi s ion provides for the 

dutie s of the company and its tran s fe r  agent of b ranch tran s fe r  

agent , specifying tho s e  situation� i n  which liability could be 

incurred in re spe ct o f  registration s  o f  tran s fers and 

stipulating when a duty to inquire arises and what treatment 

is to be accorded to lost , stolen , or destroyed securitie s .  
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Part VI o f  the CBCA deals so lely with inves tment 

securit ie s , which are " o f  a type commonly dealt in upon 

securitie s exchanges or markets or commonly re cognized in an 

area in whi ch it i s  issued or dealt in a s  a medium for inves tment .  

The de finition of se curi ty i s  fun ctional rather than 

formal ,  and it is believed wi l l  cover any thing whi ch se curi ty 

markets , including not only the organi zed exchanges but as 

well the " over the counter "  marke ts , are like ly to regard as 

s uitab le for trading . For example , trans ferrab le warrants 

evidencing rights to s ub s cribe for shares in a corporation 

wi ll normally be " se curi ties "  within CBCA provis ion 4 4 ( 2 ) , 

s ince they are 

( a) i s sued in bearer or regi s tered form , 

( b )  of a type common ly dealt i n  upon s e curitie s  

exchanges o r  marke ts o r  commonly recogni zed 

in any area in whi ch it is i s s ued or dealt 

in as a medium for inves tment , 

( c) one of a c lass or series or by i ts term divi s ib le 

into a clas s or series of instruments ,  and 

( d) evidence of a share parti cipation or other 

interes t  in or obligation of a corporation . 

On the other hand the definition does not cover anything 

whi ch is neither " of a type common ly dealt in on the s e curity 

exchanges or markets " or " commonly recogni zed . . .  as a medium 

for inve s tment . "  Therefore inve s tment s e curities ,  instruments 

whi ch evidence long term inve s tments , s uch as  s tock certi fi cate s , 



s cript certifi cates , bonds p ay ab le to regis tered holders 

and oth e r  certi fi cates whi ch evidence long term financing 

would generalll be cons idered s e curi ties wi thin thi s  

d f
. . . ( 9 ) . 

( ld h . 
) e 1n1t1on . Th1 s  new new to us , o to t e Amer1 can s 
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s tance , embraces the policy embodied in the English B i l ls of 

Exchange Act , 1882 ( 9 5 } , wh ich enables " the custom o f  

mer chan ts t o  deve lop new negoti ab le ins truments a s  commercial 

nece s s i ty arises " ,  i . e . , common law negoti ab i lity . Certain 

formalistic requirements for inve s tment securities h ave 

also been in corporated within the defini tion , s uch that it 

must "be i s s ued in bearer or regis tered form11 • 

" The share itself is an obj ect of domini on , i . e .  of 

rights in Rem , and not so to regard i t  would be barren and 

academi c in the extreme . "  For al l practical purpose s  share s  

are recogni zed i n  law a s  w e l l  a s  in fact , a s  the obj ects o f  

property whi ch are bought , sold , mor tgaged and bequeathed .  

There are indeed the typi cal items of property of the modern 

commerci al are a and p arti cul arly suited to i ts demand s  

be cause of their exceptional liquidi ty . ( 9 6 }  There i s  never 

any doubt about whether s omething i s  a share but there i s  

cons iderable doubt about what a share i s . 

The fo llowing dis cus s ion will e xamine the effects of 

Part VI of the CBCA , " inves tment s e curities " , upon the rights 

and ob ligation s of the five p arties mos t affe cted by these 

provi s ions and thos e mos t clos ely involved in the ordinary 

s ecurity transaction ; ( 1} the i s suer ; ( 2 }  the s tockholde r  

and his rights in re lation to ( a} ; the is suing corporation 

and ( b )  his  trans ferer or tran s feree ; ( 3 )  the tran s fe r  agent , 

be it a corporate agent or i ss uer acting for itself ; ( 4 ) 

the broker when acting as agent for buyer or s e l ler ; ( 5 )  the 

b ank when acting in various capacities other than as transfer 

agent . 
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The I s s uer 

Under CBCA se ction 4 4 ( 2 } , i s s uer includes a corporation 

( a} that i s  required by ·thi s  act to maintain a 

se curi ties regis ter , o r  

( b )  that dire ctly or indirectly creates a fractional 

interest in its right or property and that i ss ues 

securities as evidence o f  such a fractional 

interes t  

and b y  s e ction 4 4 ( 6 } a guarantor for i s suer i s  deemed to b e  

a n  i s s urer t o  the extent o f  h i s  guarantee whether o r  not h i s  

obligation i s  noted o n  the s ecurity . 

Corporation , private , public or charte red as an agency 

of the gove rnment , which is sue eithe r equity securitie s or 

evidences of debt , or any combination of the two , fall direct ly 

within the de finition of " is sue r" as de fined above . The s cope 

of thi s de fin it ion is wide enough n to include any s ecurity 

i ss uing bus iness entity , even a partnership or sole proprietor 

and wi ll extend to other i s suers , . • •  such as j o int venture 

selling fractional intere sts in oil or gas oline lease s , un les s  

excluded by statute . "  ( 9 7 )  The guarantor o f  an i ssuer ' s  debt 

se curity is he l d  to all o f  the obligation s of the i s s uer to the 

extent of the guarantee , but i s  rel ieve d  somewhat with the 

availability of any of the de fences open to the i s sue r .  

Liability attache s whether the guarantee contract i s  di sclosed 

on the face o f  the security or not and irrespective of the 

purchaser ' s  knowledge of the obligation at the time the security 

was acquire d .  

Defences the I s s uer May Rai se 

Wi thin CBCA se ction 5 5 ( 1) Warranties o f  Agents , a pers on 
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s igning a security a s  authenticating trus tee , regis trar , 

tran s fer agent or other person entrus te d  by the i s s ue r  with 

the s i gning of the s ecuri ty , warrants to a purchaser for 

value w ithout notice that 

( a) the securi ty i s  genuine ; 

( b )  h i s  acts i n  conne c tion with the i ssue of the 

se curity are wi thin his authori ty i  

( c) he has reasonable grounds for believing that 

the s ecurity i s  in the form and within the amount 

the is suer i s  authori zed to i s s ue . 

( 2 )  Limi tation of Liability . --Un le s s  otherwi se agreed a 

person re ferred to in s ubse ction ( 1 ) does not assume any 

further liability for the validity of a se curity . 

The pub li c  as sumes that s e curities traded within the 

market place are valid and therefore , great respon sibi lity 

i s  placed upon i ss uers , authenticating trus tees , regi s trars 

and trans fer agents , for the validity of securities in 

circulation . Thi s  responsib i li ty i s  cle ar ly delineated 

within the provisions set out above and by doing so enlarges 

the prote ction and shelter provi s i ons for bona f ide 

purchasers , which in turn promotes greater con fidence in the 

inve s tor and a consequent increase in the liquidy of 

se curities in the market p lace . 

This s ituation is s imi lar to that found operating with 

re spect to commercial paper and " almost all de fences 

avai lable to the is suer are cut off by affording purchasers 

for value without notice of a specific de ffect . Approximate ly 

the same protection is given a holder in due course under the 

rules re lating to commercial p ape r "  ( 9 8 )  and in addition 



under the CBCA provi s ion s , thi s  prote ction extends in 

almos t  all cases to initial purchasers as we ll as l ater 

tran s ferees . Once an i s suer places h i s  s e curitie s  within 

the marke t place his manne r  of proceeding is now bound 
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by the CBCA provis ions whi ch have e liminated many o f  the 

common l aw de fences open to an i s s uer and the following 

dis cus s ion outlines the few defences left open to the i s suer 

or his trans fer agent .  

Under CBCA s e ction 5 1 ( 1 ) Notice of Defect . - -Even 

again s t  a purchaser for value and without n otice of a def e ct 

going to the validi ty of a s ecurity , the terms of the 

securi ty include thos e  s tated on the se curity and thos e  

incorporated the rein by reference to another ins trument , 

s tatute , rule , regulation or order to the extent that the 

terms so referenced do not conflict with the s tated terms , 

but s uch a reference i s  not of i tself notice to a purchas e r  

for value o f  a defect going to the validity o f  the se curity , 

notwiths tanding that the securi ty exp re s s ly s tat:e·s that a 

person accepting i t  admits such noti ce . 

( 2 )  P urchaser for Value . --A securi ty i s  valid in the 

hands of a purchaser for value without noti ce of any defect 

going to i ts val idity . 

( 3 ) Lack of Genuineness . --Except as provided in section 

5 3 , the fact that a security is not genuine is a complete 

defence even against a purchaser for value and without noti ce . 

( 4 ) I n  E f fe ct of Defence s . --All of the defences o f  an 

i s suer , including non-de livery and conditional de livery o f  

a securi ty , are ineffe ctive against a purchaser f o r  value 

without noti ce of the parti cular defence . 

a 
Where se curity was made sub j e ct to the terms o f  another 

document , and its negotiabi lity chal lenged in the courts , 
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contrary deci sions were s ometimes forthcoming a s  the courts 

would hold to the common l aw rule that the promis e  of payment 

must be " ab solute on i ts face " . Terms contained in underlying 

documents incorporated by re ference were often rel ated to 

rights in a col lateral security ( as in the case of a trust 

indenture) and did not infringe upon the i ssuer ' s  11 unconditional 

promis e  to pay" , and s e ct ion 51 ( 1} ( 1 )  CBCA provides 

that the terms set forth in the security bind a holder as to 

thos e terms made part of the s e curi ty by re ference to 

another securi ty . In addition , any terms wi thin the incorporated 

document whi ch conflict with thos e  terms set out in a s ecurity 

are of no effect , and further ,  a mere reference does not o f  

i ts e l f  give noti ce of a de fe ct going to the validi ty o f  a 

s ecurity . ( 9 9 )  

The Defence of Invalidi ty 

When the ques tion of validity of a securi ty i s  rai sed 

a distinction must be made between a defect i n  the form of 

the s e curity , whi ch is not f ata l ,  and a defect whi ch ari s e s  

out o f  the contravention of a statute , either federal or 

provincial , or of a by- law provis ion , or a contravention of 

a governmental body , for example , a s e curities commi s s ion . 

The import of s e ction 5 1 ( 2 )  ( s tated above ) and s e ction 5 3 ( a )  

( b ) ' CBCA provides : 

Unauthori zed S ignature . - -An unauthori z e d  s i gn ature 

on a securi ty before or in the cours e of i s s ue i s  

ineffe ctive, except that the sign ature i s  effective 

in favour of a purchaser for value and wi thout 

noti ce of a lack of authority , if the s i gning has 

been done by 

( a )  an authenti cating trus tee , regis trar , trans fe r  

agent or other person entrusted by the i s suer 

wi th the s igning of the s ecurity , or of s imi lar 



s e curities , o r  their immediate preparation 

for s igning ; or 

( b )  an employee o f  the i s s ue r  o r  a person referred 

to in paragraph ( a) who in the ordinary course 

of his duties handles the s ecurity 
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i s  in effe ct , to validate the s e curi ty , or rather ,  the s e  

provi si ons deny the i s s uer any defence based on the in­

validity of the s ecuri ·ty once the s ecurity i s  in the hands 

o f  a purchas e r  for value without notice of a particular 

defect . ( l O O )  

Forgeries and Unauthori zed S ign atures 

A s e curi ty that was not genuine could not be enforced 

against an alleged is suer , in addition a counterfeit 

certi fi cate would be value les s  in the hands o f  any holde r , 

and thi s  pos ition i s  maintained in s ection 5 1 ( 3 f "CBCA with 

certain exceptions outlined in s e ction 5 3 ( a) ( b )  as indi cated 

above . These section s  provide that an unauthori zed 

signature placed on a security " prior to or in the course of 

i s sue , "  i s  ineffe ctive agains t the i ss uer , but , where s uch 

a s ecuri ty is acquired by a purchaser for value -.;v-i thout 

notice of the lack of authority , an e s toppel i s  r aised on 

the b as i s  of " apparent authori ty "  and thereby b locks the 

i ss uer ' s  abi lity to rai se the defence of lack of authority . 

S eldom will the p urchaser have knowledge of the authority of 

the s igning party or p artie s , much les s  the name s . Here the 

loss is borne by the i s s uer or the i s s uer ' s  agent or 

authenti cating trus tee who in the circums tances is the p arty 

mos t  capable of preventing employee frauds . Thes e  exceptions 

will s upersede the decisions agains t s ome purch asers for 

value from individuals with " apparent authori ty " as he ld 

in the Rueben v .  Great F inego ld ( 10 1 }  and the Toronto Domin ion 

B ank v .  Consolidated P aper Co . Ltd . ( 102 ) case s . 



Parallel wi th the rule s  prevail ing in the commercial 

p aper market , theft of endorsed s e curi ties from the 
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pos s e s s ion of either the i s s uer or its agent , or the delivery 

of a s ecurity which must re ly upon a s ubsequent event to 

become effective , s uch as payment therefore , will not p rovide 

the i ss ue r  with an e ffective defence against a purchaser for 

value without notice of the p arti cul ar defect . This i s  the 

general import of section 5 1 ( 4 ) of the CBCA as indicated above . 

S talenes s  

Stalene s s  as noti ce of defect . --After an event that 

create s a right to immediate performance of the principal 

obligation evi denced by a s e curity , or that s e ts a date on 

or after which a securi ty is to be pres ented or s urrendered 

for redemption or exchange , a purchas e r  is deemed to h ave 

noti ce of any defect in its i s sue or any defence of the 

i s suer , 

( a) i f  the event requires the payment of money or 

the de livery of s e curi ties ,  or both , on 

pre s entation or s urrender of the s e curity , and 

such funds or s e curities are avai lab le on the 

date set for payment or exchange , and he takes 

the security more than one ye ar after that date ; 

(b )  i f  he takes the se curity more than two years 

after the date set for s urrender or presentation 

of the date on whi ch such performance be came 

due . 

With resp ect to s talene s s , as indi cated above in 

s e ction 5 2 ( a) (b )  CBCA , a purchaser of an overdue , matured or 

cal led s ecurity i s  charged wi th noti ce of " . • •  any defect 

in i ts i ssue or defence of the i ss uer • • •  1 1  only after the 
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lapse o f  two specific periods o f  time , i n  the firs t situation 

upon the l apse of one year and in the s e cond s i tuation a 

lapse of two years . 

Where a se curity provides that after a s tated event , 

either indi cated on the s ecurity i ts elf or incorporated by 

re ference to some document at the head office , the holder 

w i l l  h ave the power to demand immediate performance of the 

obligation evidenced by the s ecuri ty , ( either payment of a 

sum of money , s urrender for redemption or exchange ) and 

upon such event happening , and provided the i s s uer is ready 

and wi l ling to perform on such date , i .  e . ,  has the cash or 

s e curi ties on h and for payment or exchange , then the one-year 

period begins to run from s uch date that the i s s uer is ready 

and willing to perform . 

H owever , i f  on the happening of the event or the 

e ffe ctive date , the i s s ue r  was not prepared to perform then 

the purchas e r  or ho lder i s  not bound wi th noti ce of any 

defect or defences unles s he takes the securi ty more than 

two years from that e ffective date or happening . Thi s  provides 

a clock for those i s s uers who are ready to perform their 

ob ligations ( al lows a certain date af ter whi ch they may rai s e  

de fences against s tale s e curi tie s )  and this i s  a disadvantage 

to tho s e  i s s ue rs who are not prepared to perform their 

obligations as they lose the prote ction of the abi lity to 

r aise the de fence for an addi tional year . ( 1 0 3 ) 

Res tri ction on Tran s fer 

CBCA s ection 4 5 ( 8 ) Res trictions . -- I f  a s ecuri ty certi fi cate 

i s sued by a corporation or a body corporate b efore the body 

corporate was continued unde r  this act i s  or becomes sub j ect to 

( a) a res tri ction on i ts trans fer other than a 
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( b )  a lien i n  favour o f  the corporation , 
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( c) a unanimous shareholder agreement , or 

( d )  an endorsement under s ub s e ction 1 8 4 ( 10 ) , 

such restricti on , lien , agreement or endorsement is in­

e ffe ctive again s t  a tran s fe ree of the se curity who h as no 

actual knowledge o f  i t , unless  i t  or a re ference to it is 

noted conspicuous ly on the s ecurity certi fi cate . 

P rovis i on for the re striction on tran s fer of s tock o f  a 

company or for the creation of " cons trained share s "  i s  

provided in the CBCA . Thi s subsection emphas i zes that if a 

restri ction i s  placed on the tran s fe r  of a share , i t  must be 

"noted conspi cuous ly " . ( l 0 4 ) It should be noted however that 

within the definition provis i on section 4 4  of the CBCA there 

i s  no definition for what " noted conspicuous ly " shall be 

and i t  i s  hoped that in the near future amendments wi l l  give 

s ome guidance as to the proper form to follow for compliance 

with thi s  s ection . 

Unauthori zed Completion or Alteration 

CBCA section 5 4 ( 1) Completion or Alteration . --Where 

se curity contains the signatures nece s s ary to its issue or 

tran s fe r  but is incomplete in any other respect 

( a) any person may complete it by f i l ling in the 

b l anks in accordance with his authori ty ; and 

( b ) notwi ths tanding that the blanks are incorrectly 

fi lled in , the s ecurity as completed i s  enforceab le 

by a purchaser who took it for value and without 
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noti ce of such incorrectne s s . 

( 2 )  Enforceabi lity . --A complete d  se curi ty tha t  has 

been improperly altere d , even if fraudulently altered , 

remains enforceab le but only according to i ts o riginal terms . 

The import of the s e  CBCA provis ions are that as agains t 

a purchaser for value wi thout notice of the unauthori z e d  

comp le tion , the i s s ue r  i s  prevented from rais ing the defence 

of the material al·teration or unathorized completion of the 

s ecurity . Unauthori zed o r  incorre ct completion o f  a s ecuri ty 

can only occur wi th the negligence of the i s s ue r  o r  the 

d i shonesty or neg ligence of an employee o f  the i s s uer o r  its 

agents . As with the rules re lating to commerci al p aper , 

alte rations of the ins trument ,  whe ther or not mate ri al , do 

not invalidate the s ecurity in the hands o f  the innocent 

purchaser for value without notice of the defe ct . Thi s  s ame 

principle holds true wi th respect to the purchase r  f or value 

without noti ce of the defect , i . e . , a mate ri a l  alte ration or 

unauthori zed completion of the se curi ty . Therefore , the 

i s suer must recognize the holder and absorb the los s . ( 1 0 5 )  The 

theory i s  s imi lar to CBCA se ction 5 1 ( 4 ) relating to the 

avai lability of the defence of non-delivery and section 5 3  

re lating to unauthori zed signature s . 

Over-I s s ue 

CBCA se ction 4 8 ( 1) Over-I s sue . --P rovis ion s  of thi s  

part that validate a s ecurity or compe l its i s s ue or re- i s s ue 

do not apply to the extent that validation , i s s ue , or re­

i s s ue would result in over-is sue ; but 

( a) if a valid se curity , s imilar in all respects 

to the s ecurity involved in the over- i ssue , i s  

reasonab ly avai lab le for purchase , the person 
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enti tled to the validation o r  i s s ue may compel 

the i s s uer to purchase and deliver s uch security 

to him against s urrender of the s ecurity that 

he holds ; or 

(b)  i f  a valid s ecurity , s imi lar in all respects 

to the security involved in the over- i s s ue , i s  

not reasonab ly avai lable for pur chase ,  the pers on 

en titled to the validation or i s s ue may re cover 

from the i s s uer an amount equal to the pri ce of 

the l as t  purchaser for value paid for the 

invalid s ecurity . 

( 2 ) Retroactive Val i dation . --When an i s s ue r  sub sequently 

amends i ts articles or a trus t indenture to whi ch it i s  a 

p arty to increase its authori zed s e curiti es to a number equal 

to or in exce s s  of a number of securi ties previous ly authori zed 

plus the amount of the securitie s over-is sued , the securi ties 

s o  over- i s sued are valid from the date of thei r  i s sue . 

( 3 )  P ayment no t a P urchase or Redemption . --A purchase 

or payment by an i s s uer under subsection ( 1) i s  not a purchase 

or payment to whi ch s ection 3 2 , 3 3 , 34 or 3 7  applies . 

With respect to the over-i s s ue s i tuation , the above 

provi sions clarify the meas ure of damages and s e t  out what 

s teps the i ssuer must take where an over-i s s ue has occurred 

and attaches absolute liab i l ity for the s ame . The issuer may 

remedy the situation by going into the market and acquiring 

an i denti cal s e curi ty , or if a security is not " so avai lable " 

for purchase ,  then the i ss uer may pay the purchaser h i s  

purchase pri ce based upon the price the las t purchaser for 

value pai d for the invalid se curity . S i tuations as these 

wi ll aris e  where the i s suer has accepted for trans fe r ,  a 

s e curity upon which the endorsements have been forged , i s s ued 

a new certificate and was s ubsequently called up to i ssue a 
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new certificate t o  the regis tered owner the reby creating the 

over- i s s ue . In s ome s ituations it might be more appropriate 

for the company to pas s a res olution and thereafter file an 

appli cation for an increas e in the number o f  authori zed 

shares to cover the amount o f  the over-i ssue especially i f  

going into the market at that time involves acquiring a hot 

i s sue . ( 1 0 6 ) As indicated above subsection ( 3 )  provides for 

retroactive validation of thos e  over-is s ued s hare s . 

O ther Matters Concerning the I s s uer 

Due , Di ligence 

I t  goes wi thout s aying that the i s s ue r  i s  enti tled to 

expect the highes t  degree of good f aith and due di l i gence 

from its authenti cating trustee , tran s fe r  agent or registrar 

in performance of the functions of s uch fiduci ary re lation­

ships . Good fai th and due di ligence require the exerci s e  

o f  reasonable care and the observance o f  reasonable commerci al 

s tandards . ( 1 0 7 )  The s e  duties are set out in s e ction 7 6 ( 1 )  ( � ) ( b )  

at 7 6 ( 2 )  o f  the CBCA . 

Agent ' s  Duties , Rights , e tc . --An authenticating trus te e , 

regis trar , trans fer agent or other agent o f  an i s s ue r  has , 

in re spect of the i s s ue , regi s tration of tran s fe r  and can­

ce llati on of a s e curi ty of the i s sue r , 

( a) a duty to the i s s ue r  to exercis e  good faith and 

reasonab le dil igence ; and 

( b )  the s ame obligati ons to the hol de r  o r  owne r  

o f  a se curi ty and the s ame rights , p rivileges 

and immunities as the i s s uer . 

( 2 )  Noti ce to Agent . --Notice to authenti cating trustee 

regi s trar , trans fer agent or other agent of an i s s uer i s  
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noti ce to the i s suer with respect to the functions performed 

by the agent . 

Attachment or Levy 

Seizure of S ecurity . --No sei zure of a s e curi ty or 

other interes t  evi denced thereby is e ffective unti l the 
person making the sei z ure ob tains poss e s s ion of the s ecuri ty . 

For the purpo s e s  of attachment , levy and seizure , CBCA 

section 7 0  treats the share certi fi c ate or evidence of 

indebtedne s s  as embodying title to the intangible equity or 

cho se in action and the reby , no attempt at attachment or levy 

upon a security by a c reditor of the holder or regi stere d  

owner shal l b e  e f fective unless the security i s  actually 

seized by the acting officer . ( 1 0 8 )  This provi s ion maintain s 

the negotiabil ity of the instrument , for to al low otherwise 

would be to destroy the freedom of the tran s ferabi lity other­

wi se af forded securities unde r part 6 of the CBCA provision s .  

Effect o f  Re gi stration 

CBCA 4 4 ( 4 )  provide s ,  

Regi stered Form. - a  security is in regi stere d  form i f  

j a )  i t  speci fie s a person entitled t o  the s ecurity or t o  

the rights i t  eviden ces , and i t s  tran s fe r  i s  c apable 

of being recorded in a s ecurities register ; or 

(b ) it bears a statement that it is in registere d  form . 

Upon a person pre s enting a security for t rans fer and upon 

that individual being re gi s te red in the books maintained for 

that purpo se , the i ss uer or its agents i s  entitled to treat 

the parties so re gistered as the owner ,  until the security 

is properly pre sented for tran s fe r .  The party will then be 

entit led to vote , to receive notices and othe rwise to 

exercise all rights of power of ownership . Ownership may 

pas s , but then the purchaser mav as sert his status at wil l .  
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In a situation where the ownership has pas s ed , but the 

certificate has not been presented for tran s fe r  and regi s tration 

in the name of the new holder ; where the i s s uer receives de f­

inite notice that the security has been tran s fe rred without 

actual pre sentation of a certificate , i . e . , notice of an ad­

verse c laim ; it may require further proof of continuing owner ship 

from the registered owner be fore paying out to him d ividends , 

other things of value or is suing a new certif icate . ( 1 0 9 ) 

Lost or Destroyed Certificates 

CBCA provide s for thi s s ituation in se ction 7 5 ( 1 )  

Notice o f  Lost o f  Stolen Se curity . - -Whe re security has been 

lo st , apparently de stroyed or wrongfully taken , and the owner 

fai l s  to notify the i s s ue r  of that fact by giving the issue r  

a written notice o f  his adverse claim within a reasonabl e  

time after he knows of the los s ,  destruction , o r  tak ing and 

i f  the i s sue r has regi stered a transfe r  of the s ecurity 

be fore receiving such notice , the owne r is precluded from 

asserting again st the i s suer any claim to a n ew security . 

( 2 ) Duty o f  I s s uer to I s sue a New Security . -Where the 

owner of a security cl aims that the security has been lost , 

de stroyed or wron gfully taken , the is suer shall i s sue a 

new security in place o f  the original s ecurity i f  the owne r  

( a )  so reque sts before the i s s uer h a s  noti ce 

that the security has been acquired by a 

bona fide purchaser;  

(b ) furnishes the is suer with sufficient indemnity 

bond;  and 

( c ): sati s f ie s any other reasonable requ irements imposed 

by the i s s ue r .  

( 3 )  Duty t o  Re gi ster Transfer . -- I f ,  after the i s sue o f  a 

new se curity unde r s ubsection ( 2 ) , a bona fide 
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purchaser o f  the original se curity presents the original 

securi ty for regi s tration and trans fer ,  the i s s ue r  shall 

regis ter the trans fer unless regi s tration will result in 

over-is s ue , in wh ich the i s s uer ' s  liability is governe d  by 

s ection 4 8 . 

( 4 )  Right of I s s uer to Recover . --In addi tion to any 

rights on an indemni ty bond , the i s s uer may recover a new 

s e curi ty i s s ued under s ubse ction ( 2 )  from the person to 

whom it was i s sued , or any pers on tak ing under him other 

than a bona fide purchaser . 

Upon the los s  of a security or one that has been 

apparently mi s laid or wrongful ly taken , the owner must 

noti fy the i s s uer wi thin a reasonable period o f  time after 

he has become aware of s uch o ccurrence , fai ling thi s  he 

wi ll ris k  the loss o f  power to as sert any cl aim against the 

i s s uer for wrongful trans fer of certi ficates to another and , 

once i t  has been trans ferred to a bona fide purchaser , o f  

any claim for a new se curi ty to replace it . The obligations 

of the i ssuer are to i s s ue a replacement certificate to the 

owner upon re ceipt of an indemnity bond whi�h has been_ 

normal corporate practice . Should the lost ,  or destroyed 

certi ficate turn up in the hands of a b ona f i de purchas er 

for value , the i s suer may then look to the indemnity b ond 

to protect i tself from loss in the event the replacement 

certificate i s s ued to the original owner also turns up in 

the hands of another bona fide purchaser . ( 11 0 )  

The Shareholder 

Bona Fide Purchas e r  

The foregoing dis cussion considered controve rs i e s  aris ing 

between the i s s uer and a holder of a s e curity from the view­

point of the i s s uer . Cons ideration i s  now given to the 



6 3  

problems encountered' by the shareho lder both as tran s fe rer 

and transferee by the acqui s i tion of a security and the 

pos t-is s ue s ale . 

The unde r lying concept wi thin this dis cus s i on i s  that 

of the " bona fide purchaser" and the s i tuations which wi l l  

e levate one to that s tatus on the one hand and whi ch wi l l  

preclude a purchaser o r  rather deny a purchas er that s tatus 

on the other hand . The p rotection afforded the bon a  fide 

purchaser i s  s imi l ar to the metaphori cal " shie ld" whi ch i s  

often used to des cribe the s ucce s s ful e s tab li shment o f  

e s toppel i n  o ther s i tuations . A " bona fide " purchaser i s  

des cribed i n  CBCA s ecti on 4 4 ( 2 )  as a purchase r  for value in 

good fai th and without notice of any advers e cl aim who 

take s de livery of a s ecurity in bearer form o r  of a s ecurity 

in regi s tered form i s s ued to him o r  endorsed to him or 

endorsed in b lank . { 1 1 1 ) 

The CBCA by its adoption of the Arti cle 8 provis ions 

makes a dis tinction between the purchas er for value from 

the i s s uer wi thout notice o f  a particular defect going to 

the validi ty of the s ecurity , .  who then takes free of the 

i s s uer ' s  defence s , and a bond fide purchaser , i .  e . ,  one 

who take s by a formal ly p erfect trans fer for value from a 

prior holde r , without noti ce o f  any adverse c l aims . On ly 

a bona fide purchas er takes free o f  adverse c l aims that 

may be asserted by owners or others enti tled to pos sess ion 

or ownership of the s ecurity . ( 112 ) 

Thus prote ction i s  extended by s ection 5 6 of the CBCA ; 

5 6 { 1 )  Title of Purchaser . --Upon de livery of a s ecuri ty 

the purch aser acquires the rights in the security that hi s 

trans ferer had or had authority to convey , except that a 

purchase r  who has been a p ar ty to any fraud or i l legali ty 

affecting the securi ty or who as a prior holder had noti ce 



6 4  

of an adverse claim does no t improve his pos ition by taking 

from a later bona fide purchas er . 

( 2 )  Ti tle o f  Bona Fide Purchaser . --A bona f ide purchase r ,  

i n  addi ti on to acquiring the rights o f  a purchas e r , also 

acquires the s e curi ty free from any adverse c l aim . 

( 3 )  Limited Inte re s t . - -A purchas er of a l imited interes t  

acquires rights only to the extent o f  the intere s t  purch as e d . 

Thi s prote ction i s  granted to the bona fide purchaser or any 

type of security that mee ts the defini tion o f  s ecurity set 

out above , whethe r or not the securi ty was cons idered 

" nego ti able"  under form of cas e law .  This complete s  the 

encircling prote ction of " full negoti ab i lity " . 

The operative words s e t  out in the definition above , 

of a " bona fide purchaser" are that such a purchaser in 

addi tion to re ceiving the se curity in good faith and for 

value , must also acquire i t  "without notice o f  ahy adverse 

claim . "  

To digres s for a moment ,  " adverse claim" i s  defined 

in section 4 4 ( 2 )  of the CBCA to include " a  claim that a 

tran s fer was or would be wrong ful or that a p articular 

advers e person is the owner of or has an interest in the 

securi ty . Section 5 7  of the CBCA sets out the factual 

situations upon whose o ccurrence the purchase r  wi ll be 

deemed to h ave noti ce of an advers e  claim . 

Se ction 5 7 ( 1 ) Deemed Noti ce of Adverse C l aim . --A 

purchas er of a se curi ty , or any broker for a s e l ler or 

purchaser , is deemed to have noti ce of an adve r s e  claim i f  

( a) the se curi ty , whether in bearer or regi s tered 

form has been endorsed " for collection" or 

" for surrender "  or for s ome other purpos e not 



involving tran s fer ; or 

( b )  the security i s  i n  bearer form and h as on 

it a s tatement that it i s  the property of 

a person other than the trans ferer , except 

that the mere writing of a name on a s ecurity 

i s  not such a s tatement .  
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( 2 )  Noti ce o f  Fiduci ary Duty . - -Notwiths tanding that a 

purchaser , or any broker for a s e l ler or purchase r ,  has 

notice that a s e curity is held f or a third pers on , or i s  

regi s tered i n  the name of o r  endorsed b y  a fiduciary , h e  

has n o  duty to inquire into the rightfulnes s  o f  the tran s fer 

and has no noti ce o f  an advers e  claim , except that whe re 

purchase r  knows that the conside ration i s  to be used for , 

or that the trans action i s  for , the personal b enefit of the 

fiduci ary or is o therwi se is in breach of the fiduci ary ' s  

duty , the purchaser is deemed to have notice o f  an adverse claim 

The grounds giving r i s e  for application of the first 

and se cond provi s ions are straightforward , in the former 

" endorsement for col le ction" or " for s urrender " and in the 

l atter an endors ement on a se curity in bearer form that i s  

· clear and unambiguous a s  to the fact that the se curity 

be longs to an individual other than the immedi ate tran s ferer 

would serve to immedi ately put a purchaser on noti ce . The 

third s ituation however requires further clarification . 

Where the purchaser i s  re ceiving a se curity endorsed to 

him from a fiduciary ( and thi s  fiduciary can be an executor 

of an e s tate or tre as urer of a corporation) thi s  of i ts el f  

would not s e rve t o  put the purchaser on notice of any 

i rregularities either as to the authority to execute the 

trans fer or as to the application o f  the proceeds of the 

tran s action . However , the s i tuation wi l l  b e  viewed 

di fferently where th e purchas e r  from all of the surrounding 

facts and circumstance should be aware that the proceeds of 



the sale are being app l ie d  in breach o f  the fiduci ary ' s  

trus t ,  for examp le , a lender either institutional or 

individual , who has knowledge that the proceeds are being 

used or that the s ecurity is being p l edged e i ther in the 

former to honour a pers onal debt or in the l atter to 

col l aterali ze a personal loan , each s i tuation would give 
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rise t o  a noti ce of an adverse claim . ( 1 1 3 ) Thes e  are b y  n o  means 

the only fact s i tuations whi ch would give r i s e  to a noti ce 

of an adverse claim , and the concept o f  " exces s  documentation " 

i s  another ,  which will be discus sed at a later p oint in thi s  

paper . 

Stalenes s  as Notice 

Stalene ss as Notice o f  Adverse C laim . - -An event that 

creates a right to immediate performance of the principal 

ob ligation evidenced by a security or that sets a date on 

or after whi ch the security is to be presented or s urrendere d 

for redemption or exchange i s  not o f  itself notice of an 

adverse claim ,  except in the case o f  a purchase 

{ a )  after one year from any date s e t  for such 

presentat ion or surrender for redemption 

or exchan ge ; or 

{b)  afte r six months from any date set for payment 

o f  money against pre sentation or surrender of 

the security i f  funds are available for payment 

on that date . 

The re i s  a distinction to be made here between stalenes s  

a s  a notice o f  adve rse claim under section 5 8  o f  CBCA , and 

Stalene ss as notice of de fect , as discussed earlie r � 

under sect ion 5 2  of the CBCA re lat ing to notic e - of de fects 

in issue or de fence s avai lable to the i s suer .  The di stinct ion 
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lies i n  the the ory that a purchaser taking a s ecuri ty with 

knowledge that the funds for the redemption of the same have 

been avai lab le for s ome time should be put on noti ce that 

there might be adverse claims of ownership , more l ike ly than 

there would be a de fect in the i s sue . There fore , in such 

situat ions where a p urchase r  acquires the s e curity one year 

after the date for performance , redemption or exchange and 

s ix months after the monies are avai l able for such p ayment on 

presentation or surrender , then the purchaser is deemed to 

have noti ce of an adverse claim . ( 11 4 ) This fact s ituation would 

fall within the defini tion of adverse c laims as set out 

before , i . e . , " unambiguous notations of adverse claim on the 

security i ts elf . "  Thi s  was di s cuss e d  at an e arlier point 

under defen ces al lowed the i s suer . 

The Importance of Delivery 

A purchase r ,  prior to rece ipt o f  a s ecurity _ containing 

all the nece s s ary endorsements , may be given notice of an 

adverse claim whi ch w i l l  be binding upon him and bar him 

from obtaining the s tatus of a
_ 
bona f ide purchaser . ( 1 1 5 ) A 

de livery i s  not comp lete even though the se curity has been 

p l aced in the hands of a p urchaser or his nominee if an 

endorsement is l acking· upon the s ecurity . For even though 

the purchaser may be able to enfor ce the ins cribing of the 

endors ement , any noti ce of the adverse claim given to the 

purchaser be fore the endorsement is made , w i l l  be binding 

upon him . Completion of the endors ements and delivery are 

therefore of the utmo s t  importance to the purchas er , in 

order to determine h i s  s tatus and rai s e  the shield of bona 

fide s . Converse ly , where the s ecurity i s  properly endorsed 

but still in the hands of the trans ferer , or his agent , thi s  

will not constitute a transfer unti l actual de livery of the 

security i s  made to the purchaser . ( 1 1 6 ) Wit� respect · to securitie 

in bearer form , endors ement wi ll not affect or alter the 

bearer nature of the securi ty , in addition , such an endorse­

ment w i l l  not affect the holder ' s  right to registration 
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excep t wher e the wording of the endorsement i s  s uch that the 

purchaser may b e  held to have had noti ce of an adverse claim . 

Thi s  latter s ituation i s  cons idered and provided for in 

se ction 6 3  of the CBCA as fo llows : 

Sec . 6 3 . Endorsement in Bearer Form . --An endorsement o f  

a s ecurity i n  bearer form may give notice of an adverse claim 

under se cti on 5 7  but doe s not otherwi se affect any right to 

regis tration that the holder has . 

With the vas t  amount of security trans fers completed 

today on the various s tock exchanges and the over-the- counter 

exchanges ,  under s ection 6 6  of the CBCA provi s ion is made 

to de lineate when in fact delivery to a purchaser occur s . 

Sec . 6 6 ( 1) Constructive Delivery of a S e curity . --Delivery 

to a purchas e r  occurs when 

( a) he or a per s on des ignated by him acquire s 

pos s e s s ion o f  a security ; 

( b )  his broker acquires pos s e s si on of a se curity 

speci al ly e ndorsed to or i s s ued in the n ame 

of the purchaser ; 

( c) his broker s ends him confirmation o f  the 

purchase and the broker in his records identi fies 

a speci fic se curity as be loning to the purchase r ;  or 

( d) with respect to an identified security to be 

de livered whi l e  s ti l l  in the poss e s s ion of a 

third per s on , that person acknowledges that he 

holds i t  for the purchas e r . 

( 2 )  Cons tructive Ownership . --The purchaser i s  the owner 

of a security he ld for him by his broker , but a purchaser is 

not a holder except in the cases referred to in paragraphs 



6 9  

( 1 ) ( b )  and ( c) . 

( 3 ) Owners hip o f  Part of Fungible Bulk . --I f a se curity 

is p art of a fungib le bulk a purchas er of the security i s  

the owne r o f  a proportionate interes t  i n  the fungib le bulk . 

( 4 ) Noti ce to B roker . --Noti ce o f  an adverse clai m  

re ceived b y  a broker or b y  a purchaser afte r  the broker takes 

delivery as a holder for value i s  not e ffe ctive against the 

broker or the purch aser , except that as be tween the broker 

and the purchaser , the purchaser may demand delivery of an 

equivalent s e curity as to whi ch no notice of an adverse claim 

h as been received . 

As the bulk o f  these trans fers are accomplished through 

the activities of the brokers for the respe ctive parties , 

there fore , noti ce to the purchaser's broker prior to the 

comple ti on of the requirements o f  de livery as out lined above , 

wil l  be noti ce to the purchaser and wi ll therefore bar him 

from achieving the s tatus o f  a bon a  fide purchaser and 

enj oying the benefits o f  its protective shield . I n  these 

s i tuations the purchaser would be abl e  to demand the security 

whi ch i s  not the sub j e ct of an advers e  clai m  from his broker, 

leaving the resolution of the defe ctive s e curi ty to the 

broker and the party from whom he re ceived it . (11 7 )  

Bona Fide s :  I ts Advantages 

Upon obtaining the s tatus o f  a b ona fide purchaser a l l  

o f  the defences open t o  the i ssuer are b locked with the 

exception of counterfeit certi ficate s , over-is sue and unauthori ze 

sign ature s . (Il8) The shield of bona fi des b locks an o wner o r  pric 

holder from asserting any claims to the s ecurity , whethe r or 

not a new or re-i s sued s ecurity h as been is sued to the purchase r . 

Counterfe i t  certificate s  and over-i s s ue as defences were 

di s cussed e ar lie r ,  and the third possible exception , that of 

unauthori zed s ignature would ari se where the prior owner 
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alleges th at hi s s ignature was forged and he has done 

nothing to e stop himself from asserting the ineffectivenes s  

of the s ignature , i n  which cas e he may replevy the security 

from the holder even though h e  be a b ona fide purchaser , 

unti l such time as the holder or bona fide p urchase r  obtains 

a new , re-issued or re-regis tered securi ty f rom the i ssuer . 

Once the bona fide purchaser i s  in re ce ipt o f  a new re- i ssued or 1 

regi s tered security , the former owner or hol der , mus t  assert 

his claims agains t  the i s suer alone for wrongful trans fer . ( ll9} 

Authori ty for thi s  is provided for in section 64 and 6 8  

of the CBCA provis i ons wh ich follow: 

6 4 ( 1 )  Effect of Unauthori zed Endorsement . --The owner of a 

se curity may assertthe ineffectivenes s  of an endors ement 

agains t an i ss ue r  or any purchaser , o ther than a pur chas er 

for value and wi thout noti ce of any adverse claim who has in 

good fai th received a new , re-is sued or re-regis te red security 

on regi s tration of transfer , un les s  the owner 

( a) has ratified an unauthori zed endorsement o f  

the s ecurity; or 

( b )  is  otherwis e  precluded from impugning the 

effectiveness of an unauthori zed endorsement .  

( 2 )  Liab i li ty of I s s uer . --An i s sue r  who regi s te rs the 

trans fer of se curi ty upon an unauthori zed endorsement i s  

liable for improper regis tration . ( 12 0 )  

6 8 ( 1 ) Righ t  to Reclaim Posses s ion.--A person agains t 

whom the tran s fer of a s ecurity i s  wrongful for any re aso n ,  

inc luding his in capaci ty , may agains t anyone e xcept a bona 

fi de purchaser reclaim pos s e s s i on of the security or obtain 

poss e s s i on of any new s ecurity eviden cing all or part of the 

s ame rights or claim damages .  



(2) Re covery i f  Unauthori zed Endors ement . -- I f the 

transfer of a se curity is wrongful by reason of an 
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unauthori zed endorsement ,  the owner may reclaim pos s e s s i on 

of a s e curity or a new security even from a bona fide 

purchaser i f  the ine ffe ctiveness o f  the purported endors ement 

may be as serted agains t  such purchaser under section 6 4 .  

( 3 ) Remedies . --The righ t  t o  reclaim pos s e s s ion may be 

spe cifically enforced , i ts trans fer may be res trained and the 

se curity may be impounded pending li tigation . ( 1 2 1 )  

The S elling S tockbroker 

In additi on to the warranties a broker makes to his 

cus tome r , i s suer , and purchaser , se ction 59 of the CBCA 

provides, 

5 9 ( 1) Warranties to I s s ue r . --A person who pres en ts a 

s e curity for regi stration of trans fer or for p ayment or 

exch ange warrants to the i s suer that he is entitled to the 

regi s tration , payment or exchange , except that a purchase r 

for value without no ti ce o f  an adverse claim who re ceives a 

new , re- i s sued or re-reg i s te red s ecuri ty, on regi s tration o f  

tran s fe r  warrants only that he has no knowledge o f  any un­

authori zed s ignature in a ne ce s s ary endorsement . 

( 2 )  Warranties to Purchaser . --A person by trans ferring a 

se curi ty to a purchaser for value warrants on ly that 

( a) the transfer i s  e ffective and righ tful; 

( b )  the security i s  genuine and has not been 

materi ally altered; and 

( c) he knows of nothing that might impair the 

validity o f  the se curi ty . 
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( 3 )  Warranties of Intermedi ary . --Where a s ecurity i s  

delivered by an intermedi ary known by the pur chase r  to be 

entrus ted wi th delivery o f  the security on behalf o f  another 

or wi th collection of a draf t or other claim to be collected 

against such de livery , the intermediary by s uch de livery 

warrants on ly hi s own g ood fai th and authority even i f  he 

has purchas ed or made advances against the draft or other 

claim to be col lected agains t  the de livery . 

( 4) Warranties o f  P le dgee . --A p ledgee o r  other holder 

for purpos e s  of security who re-de livers a s e curi ty rece ived, 

or af ter payment and on order of the debtor delivers that 

securi ty to a third person , gives on ly the warranties o f  an 

intermedi ary under subsecti on (3 ) . 

( 5 )  Warranties of Broker.--A broker give s to his cus tomer ,  

to the i s suer and to a purchaser , as the cas e may be , the 

warranties provided in this s e ction and has the rights and 

privilege s  of a purchas er under thi s s ection; and thos e 

warrantie s o f  and in favour of the broker acting as an agent 

are in addit ion to warranties given by hi s cus tomer and 

warrantie s  given in favour o f  hi s cus tome r .  ( 12 2 }  

Contrary t o  that endors ement made b y  the drawe r o f  a 

cheque or other form of commerci al paper , the trans ferer by 

hi s endorsement doe s not warrant that a dead s ecuri ty wi ll be 

p aid and thi s in fact is s e t  out in section 6 1 ( 8) of the CBCA , 

as fol lows : 

6 1 ( 8) Immunity of Endorser . --Un le s s  otherwise agreed , 

the endorser by his endorsement as sumes no obligation that 

the s ecurity wi l l  be honoured by the i s s uer . ( 12 3 ) 

The warranties as s e t  out above encompas s almost all 

fact s ituations whi ch may ari se and give the purchase r  a 

claim agains t a trans ferer where the transfer and regis tration 
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o f  a s ecurity are refused . 

An owner , or holder, upon agreeing to s e l l  his securi ty 

h as an obligation placed upon him by s ection 6 7  o f  the CBCA 

as fol lows : 

6 7 ( 1) Delivery of Security . --Unless o therwise agre ed , 

i f  the s ale of a securi ty i s  made on an exchange or otherw i s e  

through broke rs , 

( a) the s e lling cus tomer ful f i l ls his duty to de liver 

when he delivers the securi ty to the s e l ler or to a pers on 

des i gnated by the sel ling b roker or cause s  an acknowledgment 

to be made to the s elling b roker that it is he ld for him ; and 

( b )  the s elling b roker ,  including a correspondent 

broke r ,  acting for a sel ling cus tomer fulfi ls hi s duty to 

de liver by de livering the se curity while like se curi ty to 

the buying broker or to a person des i gnated by th e  buying 

broker or by e ffe cting cle arance of the s ale in accordance 

wi th the rules of the exchange on whi ch the trans action took 

p lace . 

( 2 )  Duty to Deliver . --Except as otherwis e  provi ded in 

thi s  s ection and un les s  otherwise agreed , a trans ferer's duty 

to delivery a s ecurity under contract of purchas e i s  not 

fulfi l led until he del ivers the s e curity in negoti ab le form 

to a purchaser or to a person des ignated by the purchase r , 

or causes an acknowledgment to be made to the purchaser that 

the s ecurity is held for him . 

( 3 )  De livery to a Broker . --A s ale to a broker purchasing 

for his own account i s  sub j e ct to s ubsection ( 2 )  and not 

subse ction ( 1 ) , unless the s ale i s  made on a s tock exchange . 

Therefore the trans ferer must delive r  a s ecurity properly 

endorsed s o  that the purchaser , tran s feree , may with minimal 

difficulty obtain a trans fe r  and regis tration of the s ecurity 



74 

e i the r into hi s name or h i s  nominees . Provis i on i s  made 

within the above noted se ctions for the acknowledgment of 

delivery when the sale and purchase i s  made through broker s  

upon a recogni zed exchange . { 124)  

6 9 ( 1 )  Right to Requisite s  for Regis tration . --Unles s  other­

wise agreed , a trans ferer shall on demand s upply purchaser 

wi th proof of hi s authority to tran s fer or with any other 

requis i te that i s  neces s ary to obtain regis tration of the 

·trans fer of se curi ty , but if the tran s fer i s  not for value a 

tran s ferer need not do s o  un less the purchase r  p ays the 

reasonable and nece s s ary cos t of the proof and tran s fer . 

{ 2 ) Reci sion.of Trans fer . -- I f  the trans ferer fai ls to 

comply with the demand under subse cti on ( 1 ) w i thin a 

reasonable time , the purchaser may reject or res cind the 

trans fer. (12 5 )  

Therefore , by virtue o f  s ection 6 9  o f  the CBCA a trans­

feree or purchaser may demand that his transferer provide 

sufficien t  proof of his authority to transfe r  or any further 

d ocumentation that the trans feree i s  called upon to produce 

by the transfer agent in order to secure reg i s tration . A 

transferer , s e l ler , or broker i s  at liberty to deliver any 

security from a parti cular or class of securi ties unless 

otherwise reques ted by the purch as er to de liver a specific 

se curity from that i s s ue and c l as s  he ld by the s e ller , 

tran s fe rer . In add i tion to thi s , where purchaser buys a 

s e curi ty which i s  part of a fungible bulk of s e curities , th at 

purchaser i s  the owner of a proportionate intere s t  in the 

fungibl e  bulk whi ch i s  provided for in section 6 6 ( 3 )  o f  the 

CBCA as quoted earlier . This provis ion should clarify situation s  s 

a s  occured in the "MacDonald Case" ( 1 2 6 ) and " Stobie-Forlong-

Matthews Case " ( 1 2 7 )  as di scus sed earlier . 

A se ller upon comp leting the above obl i gation s  may , on 

default of the purchase r ,  commence an action claiming the 

purchase pri ce of the securities accepted by the purchaser . 
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Where the purchas er does not accept delivery , the seller's 

remedies are damages measured by contract l aw with the 

exception of securities for wh ich there are no ready marke t 

(private companies ) or where res ale would b e  unre asonab le 

( complian ce with the S ecuri ties Act regulation prior to 

offering for s ale to the pub l i c )  . 

E ndors ement 

Endorsement is provi de d  for in section 44 (4) and (5 ) o f  

the CBCA a s  fol lows: 

44 ( 4) Regi stered Form . --A security i s  in regi s tered 

form i f  

(a) i t  specifies a person enti tled to the s ecurity 

or to the rights i t  evidence s , and i ts transfer 

is capable o f  being recorded in a securities 

regi s te r; or 

(b) i t  be ars a s tatement that i t  i s  in regis tered 

form . 

(5) Bearer Form . --A s e curi ty i s  in be arer form i f  i t  

is payable to bearer according to its terms and not by reason 

of any endorsement . 

No endorsement i s  required on a bearer s ecurity , i . e . , 

one that runs to bearer according to its terms and not by 

reason of any endorsement .  When an endorsement i s  found 

upon a bearer s e curi ty , thi s  may constitute notice of any 

advers e claim . A s e curi ty in regi s tered form spe ci fie s  a 

pers on enti tled to i t  and states that i ts trans fer may be 

registe red on the books o f  the i s suer . (l2 8 )  Normally , upon s e llin� 

on a s tock exchange all trans actions are done through brokers , 

the s e l ling shareholder endorses the form and forwards thi s  

to hi s broker who in turn either forwards thi s  endorsed 
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certif icate to the purch as er's broker or ano ther security 

suitab le endorsed i f  de livered to the purchaser ' s  broker . 

Thi s  type of endorsement i s  a s imple blank endors ement and 

i s  provided for in se ction 6 1 (3 )  of the CBCA as dis cussed 

earlier . 

Where the form i s  f i l led in with the n ame o f  the 

trans feree or the name o f  an individual who has power to 

e ffect the trans fer , or both , under section 6 1 (6 )  of the 

CBCA , the endorsement i s  "s peci al" in form . An endors ement 

in b l ank may be converted into a special endors ement by 

f i l ling in the blanks and converse ly a special endors ement 

may be changed to a b lank endorsement by adding the 

appropriate words of trans fer 11in b l ank " and an appropriate 

endorsement be lmv that of his trans ferer . 

By virtue of se ction 6 1 (9) CBCA as fol lows: 

Se ction 6 1 (9) P artial Endorsement . --An endorsement 

purporting to be only a p art of a se curity representing units 

intended by the i s suer to be s eparately tran s ferrab le is 

e ffe ctive to the extent of the endorsement . ·  

An individual may endorse upon s ecurity that the tran s fer 

is for an amount les s than th e fractional uni ts indi cated on 

the s tock certifi cates . The special amount of shares to be 

trans ferred out of the whole amount indicated on the share 

certificate is filled in the appropriate b l ank on the form.  

The above outlined endors ements need not be made on the 

reverse s i de of the share certifi cate but may be exe cuted 

upon a separate document s ometimes referred to as a " s tock 

p ower" whi ch be ars s imil ar phraseology to the form found on 

the reverse side of a share certi ficate . {l 2 9) 
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Unauthori zed Endorsement 

An unauthori zed endors ement wi l l  render a transfer 

ineffective . Subsequently , the unauthori zed signature may be 

rati fied by the owner or holder due to certain behaviour or 

tran s a ctions concerning the securi ty its elf which may e s top 

them from rais ing the l ack o f  authori ty .  The true owne r  may 

in two s i tu ations as set out in section 6 4  of the CBCA as 

quoted earlier , commence an action ( 1 ) agains t the is sue r  i f  

it has wrongfully trans ferred the se curity to a bona fide 

purchase r ,  or (2 ) again st any holder other than a bona fide 

purchaser who , wi thout notice of the true owners " adverse 

claim" , has presented thi s  security bearing the forged 

s ignature to the i s suer or i ts trans fer agent and has not 

received a new , re-i s sued or re-regi s tered s ecurity. Thi s  

i s  a common-sense approach as i n  most instances an individual 

deals through a broker on the exchange and s e ldom handles 

the security unt i l  it i s  delivered to him registered in h i s  

name ; t o  charge him w ith noti ce o f  or re liance upon a forged 

s ignature will cre ate an unusual hardship for the average 

everyday purchaser and certainly intends would intend to 

s low the movement of the market place . An i s s uer in thi s  

s i tuation i s  p laced in doub le j eop ardy in that the i s s uer upon 

being pre sented w ith the s ecurity which appears to be p roperly 

endorsed trans fers to the individual a new , re-is sued or re­

registered securi ty who then takes as a bona fide purchaser 

free from all defects and then the i s s uer may be called 

upon to re compense the true owner for an inno cent or wrong ful 

transfer of his s ecurity . ( 1 30 )  

Who i s  an Appropriate P arty to Endorse? 

Following the di s cus s i on regarding unauthori zed endorse ­

ments a natural question whi ch one may ask and which i s  of 

the utmost importance regarding the rights and ob ligations of 

those partie s  presen ting securi ti es for trans fers , is who i s  
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" an appropriate p arty " to endorse a s ecurity certificate . 

Thos e  " appropriate "  individuals are to be found i n  the broad 

definition set out in s e ction 6 1  of the CBCA provis ions . 

For examp le , tho s e  " appropriate " individuals are defined 

in re lation to fiduciary relationships, p arties wi thout 

capacity to sign , j oint ownership arrangements and s i tuati on s  

where the beneficial owne r i s  not or cannot b e  the individual 

who is to endorse .  As any dis cus s ion of thes e  p rovis ions i s  

really an. inteqra l  part o f  trans fers , where attention wi·ll b e  

more fully focus sed within that discuss ion. 

TRANSFERS 

General 

With the number of acquis itions and tran s fe r  of securities 

increas ing daily , monthly and year ly ; on recogni zed exchanges ,  

over the counter s ales , and tran s fers within clo sely hel d  

corporations representing the trans fer of mi l lions of doll ar s , 

the l aw h as been called upon to provide clear , calm , efficient 

and e ffective means of prote cting all parties involved in such 

trans actions without unnece s s ary expendi tures o f  t ime and money . 

The foregoing dis cuss ion on common law was i llustrative o f  the 

fact that deve lopment of guidelines has been minimal wi th no 

iden tif i able procedure or rules emerging from the case l aw .  

The n atural result has been that the exchange s  have set up 

mechanics for trans fer which are relatively smooth , but do allow 

for bo ttlenecks in certain are as . Where grea t  amounts o f  

money may b e  lost over improper documentation of a tran s fe r , 

the practice has deve loped whereby trans fer agents on the 

exchanges may and do demand excessive document ary evidence more 

to e s tabl ish their s upervisory e fforts �hould a court case 

ensue ) than to e f fe ctive ly e s tablish the right of the 

individual to trans fer the s e curity . 

Inve sters in the market place both nationally and inter­

n ationally have 
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demanded procedures that faci litate expeditious trans fe r  o f  

s e curities whi l e  affording the i ss uer , and i ts transfer 

agen t ,  the gre ate s t  possib le protection agains t liabi lity 

for wrongful trans fer . Wi th the move. into the compute r age 

i t  i s  nece s sary to speed up the conservative tran s fer agent 

from the ingrained habit of fol lowing complex procedures 

whi ch we re es tab lished to ensure the rightfullne s s  of the 

tran sfer and thereby protect themselves as we ll as thei r  

principles ,  but i n  many case s  needle s s ly compli cating a 

tran s fer beyond limits of caution . The amount of documenta­

tion whi ch an i s s uer or i ts trans fer agent may request , be fore 

e ffe cting a trans fer , is cle arly defined within the CBCA . 

provi s ions . They are clear and wel l ordered , and in fact , 

where an i s s ue r  or trans fer agent unduly del ays a trans fer, 

they will be liab le to the transferee for any loss thereby 

s uffered . The CBCA's approach to s imp lifying trans fer 

procedures , has been to limi t the i ssuer's demands to guarante e s  

o f  s ignature s , appropriatene s s  of pers on to trans fer and tax 

waivers {with a few minor exceptions ) • 

An i s suer where given notice of an adverse claim has a 

duty to inves tigate and upon comp lying may affect the transfer . 

In the abs ence of any advers e cl aim , upon re ceipt of the 

nece s s ary p roofs , the i ss ue r  may transfer the security . Whe re 

the issuer has a securi ty presented for tran s fe r  with 

documentation in good order , and i t  turns out l ater that the 

tran s fe r  was ·wrongful , the i s suer or transfer agent wil l  be 

protected from liab i lity either directly or by reason of a 

r ight over agains t their s ign ature guarantors or othe rs . ( 13 1 )  

The gene ral manner of p roceeding i s  governed b y  se ctions 

71 , 72 and 73 of the CBCA as follows : 

7 1 { 1 ) Duty to Regi s ter Trans fer . --Whe re a s ecurity i n  

regi stered form i s  presented for transfer , the i s suer shall 

regi s ter the trans fer , if 



(a) the s ecurity i s  endorsed by an appropri ate 

person, as defined in s ection 6 1 ;  

(b ) reasonab le as surance i s  given that endorsement 

i s  genuine and e ffective; 

(c) the i ssuer h as no duty to inquire into adverse 

claims or has di s charged any s uch duty; 

(d) any appli cab le l aw re lating to the collecti on 

of taxes has been complied with;  

(e ) the transfer i s  rightful o r  i s  to a bona fide 

purchas e r; and 

(f) any fee referred to in sub section 4 5 (2 ) has 

been paid . 

8 0  

(2) Li abi lity for Delay.--Where an i s s ue r  h as a duty 

to regis ter a trans fer of a s ecurity , the i s s uer i s  l i ab le 

to the person pres enting it for registration for los s 

resulting from any unreasonable delay in regis tration or 

from failure or refus a l  to regi s ter the trans fer . 

These provis ions are not mandatory and an i s suer may 

waive any one or more or them where it has r easonable faith 

in the integrity of the i ndividual presenti ng the s ecurity 

for trans fer . As s tated above , thi s  i s  the general rule and 

manner of proceeding and the subsequent dis cus sion of the 

pertinent provis ions w ithin the CBCA wi l l  s erve to clarify 

and qualify the amount of do cumentation whi ch may be reques ted 

and what documentation i s  s ui table to a llow the i s s ue r  or 

tran s fer agent to e ffe ct the trans fer wi thout fear of liab i l i ty 

ari s ing at a l ater time . 
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P ROOFS THE ISSUER Jl.1AY REQUIRE 

Proof of Appropriate Endorsement 

As menti oned e ar lier , Section 6 1  of th e CBCA provides 

with great clarity who an appropri ate person i s  in varying 

rel ationsh ips and circums tances that occur in a transfe r  

tran s action . 

S ection 6 1 (1) "Appropri ate Person" Defined . --In thi s  

sect ion "appropri ate pers on" means 

(a) the person s pecified by the security or by 

special endors ement to be entit le d  by the 

securi ty 

(b ) i f  a pers on de s cribed in paragraph (a) is 

des cribed as a fiduci ary but i s  n o  l onger 

servi cing in the des cribed pas s age , e ither 

that person or his succe s s or ; 

(c) if the s ecurity or endorsement mentioned in 

paragraph (a) specifies more than one pers on 

as fiduciarie s  and one or more are no l onger 

serving in the des cribed capaci ty , the remaining 

fiduci ary or fiduci aries , whether or not a 

s ucce s s or has been app ointed or quali fied ; 

(d) i f  a person des cribed in p aragraph (a) i s  

an individual and i s  wi thout cap acity to 

act by reas on of death , incompetence , infancy , 

minority or otherwise , his fiduci ary ; 

(e ) i f  the securi ty on endorsement mentioned in 

p aragraph (a) speci fies more than one pers on 

wi th right of survivorship and by reas on of 



de ath all cannot s ign, the survivor or 

survivors ; 

(f) a pe rson h aving power to s ign under 

appli cab le law or a power of attorney ; or 

(g) to the extent that a person des cr ibed in 

paragraphs (a) to (f) may act through an 

agent, his authorized agen t . 
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(2 ) Determining "Appropri ate Person" . --Whether the 

person signing i s  an appropri ate person i s  determined as 

of the time of s igning and an endorsement o f  such a pers on 

does not be come unauthori zed for the purpos e s  o f  thi s  par t  

by reason of subsequent change o f  circumstances . 

( 3 ) Endorsement . --An endorsement of a s ecuri ty i n  

regis tered form i s  made when an appropriate pers on s igns 

e i the r on the s e curity or on a separate document , an 

assi gnment or trans fer of the se curi ty or a power to assign 

or trans fer i t , or when the signature of an appropriate 

person i s  written without more upon the back of th e 

se curity . 

( 4 )  Special or B lank . - -An endorsement may be special 

or in b l ank . 

(5) Blank Endorsement . --An endorsement in b l ank 

includes an endors ement to bearer . 

( 6 ) Spe cial Endors emen t . --A special endorsement 

specifies the pers on to whom the security i s  to b e  trans­

ferred , or who has power to transfer it . 

( 7 )  Right of Holder . --A holder may convert an 

endorsement in b l ank into a spe ci al endorsement .  
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( 8) Immuni ty o f  Endorser . --Unless otherwis e  agreed, 

the endorser by his endorsement assumes no obligation that 

the se curi ty will be honoured by the i s suer . 

( 9 )  P arti a l  Endorsement . --An endorsement purporting to 

be only a p art of a s e curi ty representing uni ts intended by 

the i s suer to be separate ly trans ferrab le is effe ctive to the 

extent of endors ement . 

( 1 0 )  Fai lure o f  Fiduci ary to Comp ly . --Fai lure of a 

fiduciary to comply wi th a control ling instrument or with 

the l aw of the j uri s di ction governing the f iduciary relation­

ship , including any l aw requiring the fiduciary to obtain 

court approva l  of a transfer , does not render his endorse­

ment unauthori zed for the purposes o f  thi s  p art . 

Where a s e curi ty i s  endorsed by a decedent j us t  prior 

to his death , .or by an authori zed agent or fiduci ary whos e  

authori ty i s  later revoked ,  the endors ement i s  appropri ate 

and effe ctive provided i t  was appropri ate at the time o f  

the s i gning , i rrespective of the sub sequent change in 

circumstances . ( 13 2 ) 

As sur an ce that the Endorsement i s  E ffective 

The provis ions set out above define "who" should s ign 

the se curity but do not de fine the do cumentary proofs that 

an i s s ue r  or transfer agent may requi re of the " authority "  

o f  such pers on to s ign . Under the common l aw ,  an i s suer o r  

tran s fer agent i n  s ome s ituations was held l i able for 

trans fer based on an unauthori zed , forged , or inappropriate 

s ignature , and therefore deve loped the practi ce requiring 

exce s s ive documentary evidence to prove the e f fe ctivenes s  

an authori ty of a s ignature . ( 133 ) By CBCA section 7 2  an i ssuer 

is s ti ll held respon sib le for s uch transfers but may on ly 

require the fol lowing assur ances: 
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7 2 ( 1 ) As surance that Endorsemen t  E ffe ctive . --An i s s ue r  

may require an as surance that each nece s s ary endorsement on 

a se curity i s  genuine and effective by requiring a guarantee 

of the s ignature of the pers on endors ing , and by requiring 

(a) i f  the endorsement is by an agen t , reasonab le 

as surance o f  authority to s i gn ; 

(b ) i f  the endorsement i s  by a fiduci ary , evidence 

of appointment or encumbancy ; 

(c) if there is more than one fiduciary , reasonable 

as suran ce that all who are required to s ign 

h ave done s o ; and 

(d) in any other case , as suran ce that corresponds 

as closely as practi cab le to the foregoing . 

( 2 )  " Guarantee of the Signature " Defined . ..:-For the 

purposes of subsection ( 1) , a " guaran tee of the s i gnature" 

means a guarantee signed by or on behalf of a pers on 

reason ab ly be lieved by the i ssuer to be respons ib le . 

( 3 ) Standards . --An i s suer may adopt reasonab le 

s tandards to determine responsible persons for the purpose 

of subsection ( 2 )  . 

( 4 } "Evidence of Appointment or Encumbancy " Defined . -­

"Evidence o f  appointment or encumbancy " in paragraph ( 1 )  ( b )  

means 

(a) in the cas e of a fiduciary appointed by a 

court , a copy of the order certified in 

accordance with subsection 4 7 ( 7 ) , and d ated 

not e arlier than 6 0  days before the date the 

s e curi ty i s  presented for trans fer ;  or 



( b )  i n  any other cas e ,  a copy o f  a document 

showing the appointment or other evidence 

believed by the i s suer to be appropri ate . 

( 5 )  S tandards . --An i s s uer may adopt reason ab le 
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s tandards with respect t o  evidence for the purposes of ( 4 )  (b) • 

( 6 )  No Noti ce to I s suer . --�� i s suer i s  deemed not to 

have noti ce of the contents of any document pursuant to 

subsection (4 ) except to the extent that the contents relate 

directly to appointment or encumb ancy . 

( 7 )  Notice from Excess Docurnentation . --I f an i s suer 

demands assurance additional to that specified in thi s  

s e ction for the purpose other than that spe ci fied in sub­

s e ction ( 4 )  and obt ains a copy o f  a trus t or partnership 

agreement by l aw or s imil ar document ,  the i s suer i s  deemed 

to have noti ce of all matters contained therein affecting 

the trans fer . 

S i gnature Guarantees 

It is by use of the sign ature guaran tee that an i s suer 

wil l  be ab le to indemni fy himself should the endorsement be 

later he ld to be unauthorized . Thi s i s  done by requiring 

that a guarnator guaranteed the s i gnature at the time of 

presentation . A guarantor may be a b roker , a bank , or a trust 

company , practically , respon s ible emp loyees o f  either , who 

have a pe rsonal knowledge o f  the integrity and identity of the 

endor s e r .  ( 1 34 ) The warranties that a guarantor o f  sign ature 

unde rtake s upon guarantee ing a signature are as follows: 

6 5 ( 1 ) Warranties of Guarantor of S ign ature . --A per s on 

who guarantees a s ignature of an endorser of a s ecuri ty 

warr ants tha t  a t  the time of signing 



( a )  the sign ature was genuine ; 

( b )  the signer was an appropri ate person as 

defined in section 6 1  to endors e ;  and 

( c) the s i gner had legal capacity to s i gn. 
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( 2 )  Limitation of Li ab i li ty.--A person who guarantee s  

a signature of an endorser does n o t  othenvi s e  warrant the 

rightfulnes s of the par-ti cular trans fer. 

( 3 ) Warranties of Guarantor of Endorsement . --A pers on 

who guarantees an endorsement of a s e curi ty warrants both 

the s i gn ature and the rightfulnes s  of the tran s fer in all 

respects , but an i s s ue r  may no t require a guarantee of 

endorsement as a condition to regis tration o f  trans fer. 

(4 ) Exten t of Liability . --The warrantie s  referred to 

in thi s  s ection are made to any person taking or dealing 

with the s ecurity relying on the guarantee and the guarantor 

i s  liab le to such a person for any loss res ulting from any 

bre ach of warranty . There i s  a distinction that mus t  be 

noted here between the guarantor of s ignature , who warrants 

only that the signature is genuine , i .  e. , n o t  forged in 

that the party s igning is appropri ate as set out above and 

a guarantor of endorsement whi ch i s  a guarantee in addi tion 

to the s ignature being genuine and the person being appropri ate 

that the trans fer by thi s  individual is rightful . There i s  

an immense difference from a liabi lity point o f  view between 

the two and the l atter guarantee should only be entered i nto 

with the utmost caution , advi ce of counse l , and total 

knowledge of the individual who is being guaranteed . 

Eviden ce of Appointment or Encumbancy 

Up to thi s point the di s cus s ion has covered the gui d ance 
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o f  the i s suer as to who i s  an " appropri ate person " ; or 

proofs or assurances the i ss uer may require to show the 

endorsement i s  genuine and e ffective . In addition , the 

issuer may require " evidence of appointment or encumbancy" .  

Although the sign ature guarantee goes to " appropri ateness " 

as wel l  as genuinenes s ,  the is sue to s atisfy itself i s  

enti tled t o  demand proof of appointment o r  encumbancy by 

virtue of s e ction 7 2 ( 4) ( 5) ( 6 )  of the CBCA as quoted e arlier.  

S ome examples of when an i s suer may require proofs , 

i . e . , documents evidencing appointment or encumbancy are 

as follows : exe cutorship or trus t ,  a certi fied copy o f  a 

court order appointing a guardi an or truste e ; or certi fied 

copy of a res olution of a corporation•s board of directors 

authori zing a certain officer as a p arty to s ign ; each o f  

whi ch mus t  be r eceived and executed w ithin 6 0  days o f  the 

date on whi ch the se curity i s  pre sented for transfer . ( 13 5 )  

An example of where i t  might n o t  b e  pos s ib le to obtain 

such a court order or certi fi cate , is the s i tuation whe re 

an inter vivos trus t i s  involved, in whi ch case a wri tten 

affidavit of the trustee confirmed by a b ank , trust qompany , 

of broker ,  should be suffic ient. In a s ituation where a donor 

tran s fers shares into a trustee•s name , the n amed trustee•s 

endor sement will be e f fe ctive until such t ime as the i s suer 

receives written notice that the trustee is no longer acting 

in such capac ity . Thi s  last mentioned written notice would 

suffice as a notice to an i s suer of an adverse claim and 

involve the i ssuer in a l imited duty of inquiry as provided 

for in section 73 of the CBCA which will be di scus sed 

subsequently . 

There i s  nothing to p revent an overly cautious i s suer 

or trans fer agent from requiring further documentary 

evidence of appointment or encumb ancy , however ,  the CBCA 

provides a nove l method for res training thi s  over c autious 
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procedure . Un der s e ction 7 1 ( 2 )  of the CBCA (mentioned 

earlier) where the i ssuer causes undue del ay and the 

trans feree suffers financial los s  the i ssuer wi ll be liable 

for that amount . I n  addition , under section 7 2 ( 7) o f  the 

CBCA where an i s s uer or tran s fer agent deman ds addition al 

documentary evi dence , i . e . , trus t indenture , copy of the 

wil l , whi ch documen tary evi dence doe s not re l ate solely 

to the question of " appropriate evi dence of appointment or 

encumban cy•: , then the i ssue r  will be deemed to h ave notice 

of all the matters contained therein including any noti ce 

of an adverse claim or information which would put the 

i s sue r  on notice . 

Noti ce of Adverse Claims 

As mentioned earlier , an issuer has a duty placed upon 

him to inve s tigate adverse claims by virtue o f  se ction 7 3  

of the CBCA . ..And thi s  duty of inquiry involves thos e 

claims brought by the shareho lder who has had his stock 

certificate des troyed ,  s tolen or has mis lai d it and also 

the s ituation where an i s suer by demanding exce s sive documenta­

tion of proof of appointmen t  or encurobancy has been·deeme d to 

have noti ce of a s i tuati on g iving rise to an adverse claim . 

There fore , in the event of a noti ce being given , o r  deemed 

to have occurred , a trans fer wi l l  be wrongful and the i s s ue r  

wi ll be held liable i f  he proceeds to regis ter the trans fer . 

The shareholder in order to prote ct his interes t  mus t  provide 

the i ssuer or i ts agent with noti ce in writing of his los s , 

11at a time and in a manner whi ch affords the i s s uer a 

reas onab le opportunity to act on i t11 , suff i ci ent information 

to re asonab ly i dentify the claimant , the regis tered owner 

and the se curity ; and provide an addres s where the claimant 

can be re ache d and upon complying with these the i s s uer will 

be pl aced on notice . 



8 9  

There i s  one further manner in 'l.vhich a n  i ssuer may 

receive noti ce of an adverse claim and that i s  through 

standard pub li cations of securi ti es commi s s i ons , i . e .  

circulars and noti ces , in addi ti on to which other appropriate 

bodi es may give noti ce of a s ecurity either being stolen , 

los t  or des troyed . Upon receiving such publi cations ,  the 

i s suer shall make appropriate notations within its re cords 

so that i f  the ques tionab le securi tie s  presented for trans fe= 

at a later date, i ts taintedness wil l  not be overlooked and 

appropri ate steps taken to dis �harge the i s suer ' s  duty of 

inquiry . ( 1 3 6 )  

The Fiduciary Breach 

As a general rule o£ practice, issuers have been most 

insistant upon receiving adequate proo:l; as to the rightful...,.. 

nes s  by a fiduciary to affect a transfer and that the 

trans fer was not in breach of the controlling in strument or 

deed of trust . The fol lowing provisions as outi ined in 

Section 7 3  of the C . B.C . A. are a guide to the i s suer to be 

followed in the discharge of his duties with r e spect to 

notic e s  of advers e  claims, stop orders or other notices 

giving rise to suspicion or knowledge that the tran sfer is 

not rightful and define the line beyond which requests for 

documentary evidence will be excessive. 

Where the issuer causes undue delay and the transferee 

suffers financial loss,  the issue wil l be l iable for that 

amount, in addition, s ince the 7 2  (7 ) provides that where 

an i s suer or trans fer agent demands additional document� 

ary evidence i . e. trust indenture , copy of the Will, by�law 

regulations ,  which documentary evidence does not relate 

solely to the question of " appropriate evidence of appoint­

ment or encumbency ", then the .i s suer will be deemed to 

have notice of all matter s  contained therein including any 

notice of an adverse claim or information which would put 

the is suer: on notice . ( 1 3 7) 



7 3 (1 )  Limited Duty of Enquiry.--An iss ue r  t o  whom 

a security is presented for registration ha s a dutv to 

inquire into adverse claims if 

(a) written notice of an adverse claim is 

received at a time and in a manner 

that affords the is sue r  · a reasonable 

opportunity to act on it before the 

issue a new , re-is sued or re-regis tered 

security and the notice discloses the 

name and addres s of the claimant, the 

regis tered owner and the issue o f  which 

the security is a part; or 

(b) the is sue r  is deemed to have notice 

of an adverse claim from a document 

that is obtained under sub-section 

72 (7 ) . 
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( 2 )  Discharge of Duty.--An is sue r  may discharge a 

duty of enquiry by any reasonable means, including notifying 

an adverse claimant by registered mail sent to the address 

furnished by him or, if no such address has been furnished , 

to his residence or regular place of bus iness, that a 

security has been presented for regis tration of trans fer 

by a named person, and that the tran s fer wil l be registered 

unless within 30 days from the date of mailing the notice 

either 

(a)  the is suer i s  served with a restraining 

order or other order of a court; or 

(b) the is suer is provided with an indemnity 

bond sufficient in the is suer's: j udgment 

to protect the is suer and any registrar, 

trans fer agent or other agent of the 

is suer from any los s that may be incurred 



by any of them as a result of complying 

with the adverse claim. 
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(3 ) Inquiry into Adverse C laims.--Unless an issuer 

is deemed to have notice of an adverse claim from a docu­

ment that it obtained under subsection 7 2 (7} or has 

received notice of an adverse claim under subsection (1), 

if the security presented for registration is endorsed by 

the appropriate person as defined in section 61, the 

is suer. has no duty to inquire. into adverse claims , and 

in particular, 

(a} an is suer regis tering a security in the 

name of a person who is a fiduciary or 

who is described as a fiduciary is not 

bound to inquire into the existence, extent 

or correct description of the fiduciary 

relationship and thereafter the i s sue r  

may assume without inquiry that the newl y  

registered owner continues t o  be the 

fiduciar y  until the is suer receive s 

written notice that the fiduciary is no 

longer acting as such with respect to the 

particular s ecuritys 

(b) an .is suer registering transfer of an 

endorsement by a fiduciary has no duty 

to inquire whether the transfer is made 

in compliance with the document or with 

the law of the jurisdiction governing 

the fiduciary relationship ; and 

(c ) an is sue r  is deemed not to have notic e  

o f  the contents of any court record or 

any registered document even if the 

record or document is in the is suer's 



possession and even i f  the tran s fer i s  

made on the endorsement of a f iduciary 

to the fiduciary hims e l f  or to h i s  

nominee .  
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( 4 )  The Duration of Notice . --A written notice o f  

adverse claim received by an i s sue r  i s  e f fective for 1 2  

months from the date when i t  was received unl e s s  the notice 

i s  renewed in wri ting . 

Attention i s  drawn to the l atter part o f  provi sion ( c )  

o f  the above noted sections which says "even though the 

trans fer i s  made on the endorsement o f  fiduciary to the 

fiduciary himself or to his nominee" thi s  absolves an 

is suer from l iability for wrongful transfer. Thi s  

emphas i z e s  the f act that thi s  rule i s  designed speci fically 

for breach of fiduciarie s  and i s  in contrast to the rule 

e stabli shed as to notice of adverse claim between a 

fiduciary and a subsequent purcha ser as indicated in 

section 57 ( 2 )  of the C . B. C.A. earlier. 

D i scharging the Duty to Enquire into Adverse' Cl aim 

Where an i s suer i s  presented with a security for 

trans fer against which is lodged an nadverse c laim", at 

that point , a duty i s  placed upon the issuer to inquire 

into the adverse claim . However , thi s inqui ry should not 

consume undue time (so as to cause the transferee unnecessary 

f inancial los s )  nor should the i s suer become a trier o f  

fact i n  the matter between the individual who lodged the 

"adverse claim" and the individual presenting the s ecurity 

for regi stration of transfer. A clear, and e xpeditious 

manner of proceeding is set out under s ection 7 3 ( 2 }  o f  

the C . B . C . A .  (as quoted above ) which i n  effect allow s  the 

is suer to force the adverse claim and to take action. 
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Briefly the "issue r  g ive s the adverse c laimant notice 

that it intends to transfer the security unless within 3 0  

days a court order i s  served upon i t  enj oining the transfer ; 

or an indemnity bond , sufficient in amount to protect the 

i s s uer from loss is fi led with the .is suer by the adverse 

claimant . Thi s  i s  not the only method of proceeding and 

the issuer may use any reasonable means to discharge its 

obligation of i .nquiry . ( 1 3 8 )  

Notice o f  Lost o r  Sto len Securities 

Early discussion was concerned with the manner in 

which notice of lost , sto l en or destroyed securities was 

to be given to the issue r , transfer agent or other necessary 

parties . The que stion has come up , both within the common 

law and legislative enactments , as to the time period after 

whi ch these notices would become void or ineffective and 

no longer bind the issue r  There has been much di scussion 

of this matter and reference to Article 8 of the.
Uni form 

Commercial Code reveals no set time but only a reference to 

the case law and the various time l imits set by j udges. 

Reference to subsection 4 of section 73 of the C . B . C . A .  

reveals tha t a written notice of an advers e  c laim i s  effec­

tive only for 12 months unless renewed in wri ting and s ent 

to the is suer Thmwould appear to be compromi s e  between 

confl icting cases arising out of the common l aw and it seems 

strange in any event that an . issuer should be able to 

plead that it had in good faith " forgotten " or " overlooked " 

a notice . In addition , the manner in which the provi s ion 

i s  drafted would seem to imply that it i s  an individual 

shareho lder who mus t  renew his notice in writing . Doe s 

thi s  mean that notice received from circulars o f  the 

securities Commi s s ion and other appropriate institutions 

are valid beyond the 1 2  month period or mus t  they in addition 

be renewed after the 1 2  month period has elap s ed? 



Liability and Limits of Liabi lity 

In balancing the scales on the side of the issuer , 

section 7 4  of the C . B . C . A .  safeguards the i s suer in 

situations where there has been demons trable compliance 

with the Act . 
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Section 7 4 ( 1) Limitations o f  I ssuer's Liab i lity . -­

except an otherwi se provided in any appl icab l e  law relating 

to the collection of taxes , the "i s suer is not l i able to 

the owner or any other person who incurs a los s  as a result 

of the re gistration of a tran s fer of a security i f  

(a ) the necessary endorsements were on or 

with the security and 

(b ) the is suer had no duty to inquire into 

adverse claims or had discharged any such 

duty . 

( 2 )  Duty of I ssuer in Default . --If an is suer has 

registered a transfer o f  security to a person not entitled 

to it , the is suer shal l on demand de liver a 1 ike security 

to the owner unle s s  

(a ) subsection ( 1 )  appl ies ; 

(b ) the owner i s  precluded by subsection 7 5 ( 1 )  

from a ss erting any claim; or 

(c) the delivery would result in over-i s sue, 

in which case the issuer ' s  liability 

is governed by section 48. 

Thus in situations where the appropriate endorsements 

are provided and everything is in order , the i s s uer wil l  



not be held l iable and in any event wil l have a r ight 

against the guarantor. Distinct from these s ituations, 

an issue r  wil l only Be held liaBle through its own 

negligence in overlooking notic e s  it has received . 
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I t  i s  submitted , that compl iance with the foregoing 

provision s by i s suers or their agents will decre ase the 

dan ge r  of losses for unl awful transfe r , and the s ame pro­

vis ions place a duty upon the owner of a security who in 

mo st situations can e f fe ctive ly protect his intere sts, to 

give prompt notice to the i s suer of the lo ss,  destruction 

or theft of his security. The provi s ion s whi ch must be 

satisfied in order to become a bonfide purchaser provides 

substantial ob stacles to block a dishonest purchaser's 

attempts to acquire a bon fide status . Lastly, compliance 

with the C . B . C . A. provi s ions by the i ssuer should de crease 

the amount of paper work that was generated by overly cautious 

tran s fer agents in forme r time s and equally, les sen the 

burden that was placed on the party presenting a security 

for tran s fe r .  ( 1 39 ) 

The· Br·oker 

Definition of Broker 

In the vast maj ority of security transactions effected 

each day the broker is an integral working component of 

the entire transaction, without whom sellers and buyer s  

separated by many thousands of miles would not b e  aBle to 

achieve their desire s . The C.B.C.A. under s ection 4 4 (2 }  

defines such an individual " as a person who is engaged for 

all or part of his time in the business of buying and 

selling securities and who, in the transaction concerned, 

acts for or buy s  a s ecurity from, or sells a security to 

a customer . "  ( 14 0 )  A distinction to be made however i s  that 

when a broker is purchas ing securities for himself, he is 

not " acting for another " .  In addition, where the broker 



holds securities for a customer in either its s treet or 

nominee name, this doe s not affect the broker's s tatus as 

agent for his customer. 

Broker Warranties 
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The warranties that a broker undertakes to the is surer. 

purchaser, his client and other individual s  i nvolved in a 

transfer process were enumerated earlier under section 59 

of the C.B . C.A. Rightfully, as a broker, hi s warranty is 

to the effect that the security is genuine and unaltered ; 

that he has no knowledge of any i mpairment of validity; and 

that the transfer is effective and rightful.. In a situation 

where a purchaser declines delivery due to a defect in the 

s ecurity or subsequent to accepti�g delivery commencing an 

action on the warranty , the selling broker must as sume the 

liabi lity with a right over against his custo mer ( save where 

his customer has disappeared or is insolvent) in which case 

he will absorb the full liabi lity .  Additiona l  duties include 

obtaining completed endorsements , and ensuring that delivery 

of the security is completed. In many s ituations due to the 

broker's personal knowledge of the seller or buyer he wi ll 

be called upon to give a guarantee of signature and again , 

the distinction between a gaurantee of signature and a guarantee 

of endorsement as mentioned earlier should be brought to the 

broker's attention . ( 14 1) 

Notice of Adverse Claim 

As was mentioned earlier , a purchaser cannot achieve 

the status of a bonafide purchaser i f  notice o f  an adverse 

claim is brought to hi s attention prior to accepting delivery 

of a security complete in all other detail s .  The provi sions 

outlining what constitutes delivery , constructive or otherwis e  

were reviewed earlier i n  the chapter o n  " the s hareholde r." 
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These provisions set out with great clarity the manner in 

which delivery may be completed. In particular subsections 

3 and 4 are novel within the business community and essen­

tially they are meant to update the common law. Subsection 

3 i s  meant to protect the purchaser from loss as a result 

of the broker e ither going bankrupt, or having tax liens 

placed against him, whilst he i s  holding s ecurities - for 

the purchaser which securities form part of a fungible bulk 

of similar securities.  With respect to subsection 41 it 

imposes upon the broker the duty, upon his customer's 

request to present him with a clean security where an 

adverse notice has been received subsequent to delivery to 

the broker (and therefore to his cus tomer) even though it 

i s  of no e ffect; the broker as a professional is in a better 

position to provide a clean security and r esolve the problems 

with the s ecurity which is now the subject of an adverse 

notice and claim.  Again, as  discus s ed earlier, any notice 

which the broker has r ece ived via a ''circular'' or �'other 

notice from appropriate body " or the registered owner, will 

continue as notice to the broker o f  an adverse claim, the 

only exception being the lapse of one year s ince the last 

written notice without a renewal of the same. ( 142 ) 
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BANKS, AND TRUST' COMPA,NIES 

rn· General 

While there is no one provision that specif ic al ly covers 

banks and trust companies ,  it is submitted that their actiy.-. 

ities in relation to securities fall w:tthin the scope of 

the various provisions contained in the C.B. C�A. While the 

following discu s s ion wil l not be exhaustive o f  the many 

functions that could or will c ome under the C.B.C.A . provi­

sions, an attempt will be made to indicate tho se functions 

that a bank, or trust company would perform a s  an is s ue r ,  

agent for an -is suer, broker, and money lend er. Where a 

bank or trust company issues s hares to the public it c ertainly 

will come under the definition of .iss ue r  and thereby be 

bound with the obligations and duties. The protections 

afforded a bonafide purchaser wil l certainly extend to 

the bank or trust company that acquire s  bond s  or other 

forms of security for its own investment portfolios�  

At common law when a bank accepted the pledge of a 

security by the registered owner as collateral s ecurity 

for his loan and the security later turned out to be defec­

tive either because of an unauthorized s ignature or forgery-

in most instance s  the bank was left to absorb the ful l  cost(l 4 3) 

Where the facts support their application; s ections 53, 54 1 

55, and 56 , of the C . B.C . A . , { quoted earlier) would e levate 

the bank to the po s ition o f  a bonafide purchaser for value 

without notice . E s s entially, where the bank or trust com­

pany receive s  the security in the same manne r  as a non­

corporate entity, without notice of any de fe cts or other 

infirmitie s, there is no good reason why the y  should not 

take a s  a bonafide purchaser with all the attached bene fits . 
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Securities in Control o f  the Fiduciary 

I n  the day to day bus ines s o f  a bank the re are numerou s  

transactions completed between the bank and a f iduciary 

of either a tru s t ,  an estate , or some corporate entity . 

Whi l e  the bank must exerc i s e  some care in a s certaining 

that the individual has in fact the authority to endorse 

a s ecurity for transfer , upon sati s fying itself by reques t­

ing the appropriate documentation , it should not then look 

at every endors ement a s  constituting a breach of the fiduciary ' s 

trust. However ,  a s  mentioned earl ier with respect to i s suers 

and trans fer agents , any knowledge acquired that the proceeds 

i . e .  the consideration , is to be appl ied to the personal 

benefit o f  the fiduciary should s erve to put the bank on 

notice and enquiries should be made. For example , where 

the bank i s  e xtending a loan to an individual trustee who 

places securities from the trust with the bank as collateral . ( l4 4 

Notice o f  Adverse Claims 

The bank is in the s ame position as the i s surer,  transfer 

agent, broker , or other individual who regularly receives 

circulars l i s ting securities , bonds which have been los t ,  

s tolen , or destroyed and receipt o f  such circulars would 

constitute notic e  under the provisions outlined above. 

Therefore whether a bank i s  acqui ring bonds for its own 

portfol io or receipting them a s  collateral s ecurity on a 

loan it i s  transacting with the holder , the review of the 

files maintained for such notices wil l prove a wi s e  and 

cautionary rule of thumb . This would be s o  even in the 

s ituation where a year has elapsed s ince the bank received 

a \.iritten notice of a los s . (14 5) 

Bank as Broke r 

When a b ank acquires stock for a customer a s  agent and holds 

the same a s  collate ral until such time as the prin cipal 
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has been repaid, there i s  l i ttle doubt that the bank acting 

in thi s  role would be characteri zed as a broker under the 

definition set out in section 4 4 ( 2 )  CBCA . I t  would there fore 

become subj ect to the warranty requirements o f  section 59 

and upon receipt of " ci rculars and notices " then, by virtue 

of section 6 6  the customer for whom it acquired the security 

would also be bound with notice . Thi s  appli e s  of course 

only in the s ituation where the bank actual ly acts a s  an 

agent for its customer . ( 1 4 6 )  

Bank as Registrar, Authenticating Trustee, or 

Trans fer Agent 

Where a bank acts in any of the above i ndicated capa� 

cities, it i s  bound with all of the obligations and duties 

of the i s surer and wi ll be held liable for a ll improper or 

wrongful transfers or delay s  in trans fers as di s cus sed 

earlier. The dutie s  and obl igations that an agent accepts 

and whi ch the bank would be bound by are provided for in 

section 7 6  of the C . B.C . A. as quoted earl ier . ( l 4 7 ) 

In addition to setting up proper procedures to reduce 

the impact of losses  occurring due to the negligence of a 

bank's employees,  a bank could negotiate for certain excul­

patory clauses within the contract between i tself and its 

customer, and where thi s  cannot be achieved and in any 

event great emphas i s  should be placed upon providing 

adequate procedures to prevent such losses. Finally, 

certain members o f  the banks staff will be cal led upon to 

guarantee s ignature s , and counsel when advi s ing banks a s  

to the proper procedure to follow should emphas i ze the 

distinction between a guarantee o f  s ignature and guarantee 

of endorsement and the cons equences from a l iability point 

of view should the bank enter into a practice of performing 

the latter.  
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C , B , C , A .  Provi s ions Pertaining' t'o ;Form 

Within part 6 of the C . B . C . A . ,  of the 3 2  s ections 

deal ing with s ecurity certificates,  registers and trans;fers ,  

there are three sections which are not drawn from the Untfor.m 

Commercial Code article 8 .  Two of the se three s ections ,  

section 4 5  and 4 6  of the C . B . C , A .  will b e  discu s s ed brief ly 

below, a s  t he se two s ections set out requirement s  which are 
. . . .  . . . . . . . . . . .  . 

drawn from the former' Canada- Corpor-at�ons' Ae t- (14 8 )  and which 

should therefore be familar to corporate practitioners . 

Briefly , s ection 4 5  (1 4 9 )  del ine ates the rights o f  the 

shareholder with re spect to his entitlement to a security 

certificate ; the a s s e s s able fee for the certificate ; 

corporation obli gations to j o int holders of certi ficates ; 

rules relating to certi ficate s , manual s i gnature s , continu­

ation of s ignature ; contents of the share certificate , i . e .  

name o f  the corporation , certain phraseology complying with 

statute requirements , and the name of the shareholder and 

the number and c l a s s  of shares that the certif icate repre­

s ents . Subsection 8 of section 4 5  deal s  with the placing 

o f  notice o f  restric tion on transfers on the certificate s  

and was discussed earl ier. (150 ) Other subsection s  o f  section 4 5  

pertain to the parti cul ars of the clas s ;  dutie s  o f  the 

corporation to furn i sh sufficient information concerning 

the various c l a s s  and s eri e s  of shares i s sued by the corpora­

tion ; and finally provisions relating to fractional share s , 

script certificate s  and the holders thereof . 

Section 4 6  · (151 ) o f  the C . B.C.A . sets out the require ments 

for security records , their contents , ability of the corpora­

tion to maintain central and branch regi sters ; location of 

security registe rs , the effect of regi s tration within the 

securities regi ster, and provi s ion for the destruction o f  

certificate s , i.e. thi s  l a s t  mentioned provi s ion s ets a 

time limit upon the l apse of whi ch the company i s  at liberty 
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to destroy cancelled security certificates in i ts pos se s s i on . 

The third and remaining section of the C . B . C .A .  to be dis­

cussed is section 47 which reads as fol lo ws : 

4 7 { 1 )  Dealings with Registe red Holder . --Befo re present­

ment for registration of transfer of a s ecurity in registe red 

form a corporation or a trustee under a trust indenture may , 

subj ect to subsection 7 2 ( 7 ) , treat as absolute owner of the 

security the person in whos e  name the s ecurity i s  registered 

in a securities regi ster , as if that person had ful l l egal 

capacity and authority to exercise all rights of ownership , 

irre spective of 

( a )  any knowledge o r  notice to the contrary ; o r  

(b)  any description in its records or on the 

security certificate indicating 

( i )  a pledge , a repres entative o r  a 

fiduciary re lationship , 
· 

( ii )  a reference to any other instrument , 

o r  

( i i i )  the rights of any other person . 

( 2 )  Constructive Registered Holder. --Notwithstanding 

subsection ( 1 )  a corporation whose articles restrict the 

right to trans fer its securities shal l , and any other 

corporation may , treat a person as a registe red security 

holder entitled to exercise all the rights of the security 

holder he represents , if that person furnishes evidence 

as described in subsection 7 2 ( 4 }  to the corporation that 

he i s  

{ a )  the executor,  adminstrator,  heir o r  legal 

repres entative of the hei rs , of the estate 

of a deceased security holder ; 



( b )  a guardian , committee , trustee , curator , or 

tutor representing a registered s ecurity 

holder who is an infant , an incomp etent 

person or mi s sing person ; or 

( c )  a l iquidator of o r  a trustee i n  bankruptcy 

for , a registered security holder . 
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( 3 )  Permis sible Regi stered Holder . -- I f  a person upon 

whom the ownership of a s ecurity devolves by operation of 

law ,  other than a person described in subsection ( 2 ) , furni shes 

proof of his authority to exercise r ights or privil eges i n  

respect of a security of the corporation that i s  not regi s tered 

in his name , the corporation shall treat such person as en­

titled to exercise those rights or privilege s . 

( 4 )  Immunity of Corporation . --A corporation i s  not 

required to enquire into the existence , or see to the per­

formance or observance of any duty owed to a third person 

by registered holder of any of its s ecuritie s  or by anyone 

by whom it treats , as permitted or required by thi s s ection 

as the owner or registered holder thereof . 

(5) Infants . --If an infant exercises any rights of 

ownership in the securities of a corporation no subsequent 

repudiation or avoidance is e ffective against the corporation . 

{ 6 )  Joint Holders . --A corporation may treat a s  owner 

of a security the survivors of per sons to whom the security 

was i s sued as j oint holders ,  i f  it receives proof sati sfactory 

to it of the death of any such j oint holder . 

{ 7 )  Transmis s ion of S ecurities . --Subj ect to any 

applicable law relating to the collection of taxe s , a person 

referred to in paragraph ( 2 ( ( a )  is entitled to become a 

registered holder or to designate a registered holder , i f  



he deposits with the corporation o f  its tran s fer agent 

( a )  the original grant o f  probate o r  letters 

of admini stration , or a copy thereof 

certi fied to be a true copy by 

( i )  the court that granted the p robate 

of letters of admini stration , 

( i i ) a trust company incorporated under 

the laws of Canada or Province , or 

( i i i )  a lawyer or notary acting on behalf 

of the person referred to i n  paragraph 

( 2 )  ( a )  , or 

( b )  in the case of transmi s s ion by a notaria l  

wil l  in the Province of Quebec , a copy 

thereof authenticated pursuant to the 

laws of that province , together with 

( c )  a n  affidavit o r  declaration of transmi ss ion 
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made by a person referred to i n  paragraph ( 2 )  ( a ) , 

s tating the particulars of the transmi s sion , 

and 

( d )  the security certificate that was owned 

the deceased holder 

( i )  in case o f  transfer to a pers on 

referred to in paragraph ( 2 )  ( a )  

with or without the endorsement 

of that person , and 

, 

( i i )  i n  case o f  a transfer to any other 

person , endorsed in accordance with 

s ection 6 1 ,  

and accompanied by an assurance the 

corporation may require under 

s ection 7 2 . 
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Subse ction 1 o f  section 4 7  i s  drawn from the Uni form Com­

me rcial Code , Arti c le 8 ( 1 5 2 )  and the concept i s  also contained 

in the Canada Corporations Act . ( 15 3 )  Subsection 2 is drawn from 

the United Kingdom Companies Act ( 15 4 ) , which provi s ion was in­

serted a fter recommendation s made within the Jenkins Report ( 15 5 ) , 

concern ing the precarious pos ition o f  personal repre sentative s  

and certain oppre s s ive s ituations which had deve loped a t  common 

l aw .  E s sentially , their status viz - a- viz the company and share­

holder was in i s sue , i . e .  whe re the transfer o f  the shares held 

by the shareholder was restricted and there wa s a lack of authori� 

e ithe r statuatorily or at common l aw to al low the personal repre­

sentative to attend meetin gs , to vote , to act in all capacities 

ne ce s s ary to protect the intere sts of the shareho lder ' s  holdings 

in the Company . 

While thi s  has not been a serious problem within Canadian 

common l aw j urisdiction s , the Jenkin s Report indicated that some 

legis lative p rotection must be a fforded personal repre sentative s ,  

( executors or othe r s )  o f  minority shareho lders . All. example , ill­

ustrative o f  the situation s  in whi ch an action under section 2 1 0  

o f  the English Compan ies Act would appropriate ly be rais ed to 

thwart any attempt by dire ctors to oppre s s  per sonal repres entative � 

would be a situation " in which the directors , havin g the power to 

do s o  under the arti cles , refused to registe r  personal repre sentatj 

in re spect of share s devolving upon them in that c apacity , and by 

this expedient �.coupled with the absorbtion o f  profits in payment 

of the directors remuneration ) force the personal representative s  

t o  se ll share s i n  the i r  control t o  the directors at a depres sed 

price . "  There fore , within section 4 7 ,  personal repre sentative s  

are provided with the authority ,  mechanics and requirements that 

have to be met in order to have a fidu.ciary registered on the 

books of the company and thereby be in a pos it ion to properly 

advance the best interests of the e state , trust , or whateve r , 

that is being repre sented .  
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Wh i le subsection 2 would appe ar t o  b e  exhaustive o f  the 

individuals who fall into the group , sub s ection 3 ,  a modified 

version of Article 8 - 4 0 2 ( 3 )  ( b )  provides for any other individual 

to whom the carriage of securities devolves by operation of l aw 

and upon presenting appropriate proo fs , accords him the same rights 

and privi lege s . 

The remaining subsections are drawn from the Canada Corpo- � 

rations Act ( 156 )  and are modi fied s omewhat to flow with Part VT 

CBCA . Subs ection 4 states that a corporation need not inquire 

into nor s ee to the perfomance of any duty owed to a third per son 

by e ither the registe red holder or the individual that i s  recog­

n ized as the regi stered holder by virtue o f  these provi s ions . 

E s sentially , thi s  means that the company i s  not bound to indemnify 

any individual who suffe rs by reason of a breach o f  fiduciary 

duty by any t rustee or other fiduciary . Subsection 5 allows for 

an infant to hold s ecurities and saves the corporation harmle s s  

from any later repudiation . Subsection 6 i s  straightforward and 

upon receipt of suitable documentation o f  the death o f  one j oint 

holde r  by the other j o int holder or others , the corporation may 

t ake this into account and act accordingly . S ubsection 7 , 8  and 9 

deal with the transmi s si on o f  securitie s under probate or lette r s  

o f  administ ration and es sentially s et up the requirements which 

must be s at i s fied prior to a corporation e ffectin g  a change upon 

its regi ster into the n ame o f  the individual making applicat ion 

for such change . 
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