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4 4  (1) 

Septemb�r 2 6 , 197� 

PART VI 

SECURITY CERTIFICATES, REGISTERS AND TRANSFERS 

44. (1) Application of Part.-The transfer or transmission of 
a security shall be governed by this Part. 

Note : 1. By virtue o f  the de fini tion of " securi ty " in 

s e c . 44 ( 2 ) ,  thi s  Part applies to normal ly traded 

share certi f i cate s and evidence s of obligation of 

corporations. See note s about de fini tion of 

" security " under sec . 4 4 ( 2 ) . 

(2) Definitions.-In this Part, 
"adverse daim''.-"aclverse claim" includes a claim that a 

transfer was or would be wrongful or that a particular 
adverse person is the owner of or has an interest in the 
security; 

"bearer".-'�earer" means the person in possession of a secu
rity payable to bearer or endorsed in blank; 

"bona fule purchaser".-"bona fide purchaser" means a -pur
chaser for value in good faith and without notice of any 
adverse claim who takes delivery of a security in bearer 
form or of a security in registered form issued to him or 
endorsed to him or endorsed in blank; 

"broker''.-'�roker'' means a person who is engaged for all or 
part of his time in the business of buying- and se11ing 
securities and who, in the transaction concerned, acts for, 
or buys a security from, or sel1s a security to a customer; 

4 4(3 ) ( d ) -44(2) 

"deliv " "d 1" '' ery .- e 1very means voluntary transfer of possession· 
4'fid • n "fid • " 

• 
ucmry .- uc1ary means a trustee, guardian committee curator, tutor, executor, administrator or representativ� of a. deceased person, or any other person acting in a fiduciary capacity; 

"funoo"bl " "f "bl " · 1 t• t · · al e .- ung1 e m re a 10n o secuntles means secu-rities of which any unit is, by nature or usacre of trade the equivalent of any other like unit; 
"' • 

"genuine".-"genuine" means free of forgery or counterfeiting; 
"good faith".-ugood faith" means honesty in fact in the conduct of the transaction concerned; 
"hol�er".-. uholder" means a person in possession of a security Issued or endorsed to him or to bearer or in blank; 



"issuer".-"issuer'' includes a corporation 
(a) that is required by this Act to maintain a securities 

register, or 
(b) that directly or indirectly creates fractional interests 

in its rights or property and that issues securities as 
evidence of such fractional interests; 

"overissue',.-"overissue" means the issue of securities in 
excess of any maximum number of securities that the 
issuer is authorized by its articles or a trust �!!denture 
to issue; 

· 

"purchaser".-"purchaser" means a person who takes by sale, 
mortgage, hypothec, pledge, issue, reissue, gift or any 
other voluntary transaction creating an interest in a 
security; 

"security".-"security" or "security certificate, means an 
instrument issued by a corporation that is 
(a) in bearer or registered form, 
(b) of a type commonly dealt in upon securities ex

changes or markets or commonly recognized in any 
area in which jt is issued or dealt in as a medium for 
investment, 

(c) one of a class or series or by its terms divisible into 
a class or series of instruments, and 

(d) evidence of a share, participation or other interest in 
or obligation of a corporation; 

"transfer''.-"transfer'' includes transmission b\· oneration of 
Jaw ; 

· · 

"trust indenture".-"trust indenture" means a trust indenture 
as defined in section 77; 

"unauthorized".-. -"unauthorized" in relation to a signature or 
an endorsement means one made without actual, implied 

. or apparent author�ty m;td includes a forgery; 
"valid".-"valid" means issued in accordance with the appli

cable law and the articles of the issuer or validated under 
section 48. 

Notes to se c .  44 ( 2 )  

1 .  " Purchase r "  and bona fide purchaser . "  The s e  are 

importan t ,  as a "bona fide purchase r "  i s  given 

substantial prote cti on again s t  adverse claims by 

by the Part . A done�1i s  a " purchaser , "  but " bona 

fide purchaser " exclude s donee s .  The " bona f ide 

purchase r "  mus t  give " value , "  be without notice of 

an adverse claim , and rece ive an instrument in 

proper form : he resemb les a ho lder in due course . 

2 

So far as va lidity goe s , it i s  the purchaser for value 
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without not i ce who i s  protected : " bona f i de purchaser " is 

s aved for the contes t  between persons asserting ownership . 

The notes to sec . 6 8  sugges t  that i f  the conte s t  i s  about an 

ine ffective endorsement and i s  between the immediate parties 

i t  is only a bona fide purchas er who has reg i s tered who i s  

protecte d . 

2. " Se curi ty . "  

(1) Thi s  i s  fundamental to the Part , as it de f ines 

the app l i cation of the Part under sec . 4 4 ( 1). 

( 2) It " means an instrument . "  Thi s  sugge s t s  that 

i t  i s  the share cert i ficate or bon d , not the 

share or the ob ligation . It s eems to me that the 

u sage in the Part doe s not rigorous ly recogni ze 

the consequence s of that di s tinction . E . g . , 

the part obvious ly intends to deal with 

more than the instrument i tself . For 

example , under s e c . 56 the bona f i de purchaser 

acquires the " se cur.i ty�: ·
free, +=rom any adverse 

claim Thi s  mus t  mearl' tbat he acquire s the • � .- > 

share or obligation ,
'· n0.t '

me
'
rely the instrument. 

(3) " Security " i s  de fined for the Act in se c .  2 as 

meaning the share or debt obligat ion or the certificat1 

I s  i t  good draft ing to deal with i t  that way? I 

think there i s  a verbal con f l i ct . The CBCA s hou l d  

b e  che cked to s e e  whether it .say s  anywhere that the 

holder of the instrument is enti tled to enforce the 

rights embodied in the share or the obl igation 

( cf .  B i l ls of Exchange Act, where the obligations 

are to the holders·6f the instrument) . Even in 



the absence of such provisions, i t  s eems l ikely 

that the Courts would not perpe trate the 

absurdity of holding that A i s  the owner of 

the instrument and B the owner of the rights 

4 

of which it is evidence8 but the point should be 

borne in mind for the moment . 

(4) At first b lush I wonder whether a private 

company ' s  share ( as suming we continue to h ave 

something l ike a private company ) is within the 

definition . Viewed in one way , a common share 

i s  a common share, and the type of share s " de al t  

i n  upon se cur itie s exchange s or markets " i s  common 

share s . Vi ewed in another way , however , " share s 

upon the free trans fer of whi ch re s tri ctions are 

imposed" is not a type of share dealt in upon 

se curi ties exchange or markets, or recogn i zed 

as a medium of investmen t .  It may be that any 

doubt i s  removed by se c .  4 5 ( 8) ,  whi ch·contemplates 

the existence of securi ty certi ficat e s  subj e ct to 

re s tr i ctions on tran s fer . Probab ly thi s  is all 

righ t  ( thot:lgh 1 will later question the de sirab i l i ty 

of 4 5 ( 8) in rel ation to private comp anie s ) . 

( 5) I think there i s  s ome care le s sn e s s  w ith the word 

"holder . "  I t  i s  def in i ed as " a  per s on in 

pos s e s sion of a se curity i s sued or endorsed to him 

or to bearer or in b l ank , "  but I note in 4 7 ( 7 )  

that some persons are entitled to be come " registered 

holders " whi ch doesn ' t  s eem to make sense , and in 

se c .  4 7 ( 2) ,  ( 8) and (9) " holder"  is used as " owner. " 

In se c .  4 7 ( 6) there i s  a reference to " person s  

t o  whom the security was i ssued a s  j oint holders," 

and the corporation is enti tled to tre at a s  owner 

the survivor of j oint holder s . 



Notes: 

Am I right? (I haven't looked to s ee where 

the word is u sed1 and if it hasn't been checked 

by the computer it would be useful to have thi s  

done } . 

( 3 )  Negotiable instruments. --Except where its 
trans fer i s  restricted and noted on a security in 
accordance with subsection 45(8), a securi ty is a 
negotiable ins trument . 

1. The provision that the Part overri� the Bills 

of Exchange Act wil l  o f  course have to be 

deleted. 
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2 .  What is covered by sec . 9 2  of the B . N. A .  Act i s  

11bills of exchange and promissory notes . "  That 

does not s eem to preclude the province from 

making negotiab le securities which are not bil l s  

o f  exchange o r  promissory notes, but the poin t  

should b e  checked. 

3 .  Should this Part exclude securities whi ch are 
' 

bil ls or notes ? The constitution would 

presumably do that anyway , bu t there are two 

po ss ible reasons for doing ·it exp l i ci t ly : 

(a ) it will tell people what the law i s , and 

( b )  con ceivably , though I don ' t  think so , a 

court might s trike the Part down on the 

grounds that it purports to cover 

securities whether or not they are bills 

or notes. 

(4) Regis tered form. �-A security is in registered form i f  

( a )  i t  specifies a person entitled t o  the security 
or to the rights it evidences ,  and i ts 
trans fer i s  qapable of being recorded in 
a securities reg i s ter ; or 



Note: 

Notes : 

Notes : 

(b) it bears a statement that it is in 
registered form. 

( 5) Bearer form . -- A se curi ty is in bearer form i f  
it i s  payable t o  bearer according t o  i ts terms and 
not by reason.of any endorsement. 

(6) Guarantor for issuer. --A guarantor for an 
issuer is deemed to be an issuer to the e xtent o f  
his guarantee whethe r o r  not his obl igati on is 
noted on the se curi ty . 

6 

1 .  Whe ther (6) is desirable or necessary I do not know . 

2. I don ' t  really understand ( 4} . 

45 . ( 1) Rights of hol der.--Every se curi ty holde r  is 
enti tled at his option to a se curity certi f i cate 
that complies with this Act or a non-transferab l e  
written acknow ledgement of h is right t o  obtain a 
securi ty certi f i cate from a corporation in respect 
o f  the se curi ties of that corporat ion held by h im. 

1 .  The opti on in se c. 45 ( 1) is desirab le from 

the se curi ty hol de r's point of view . Is i t  like ly 

to cause an undue administrative burden for the 

issue r? 

2. There-are no forma li ties prescribed for the 

" non-transferab le written acknowledgement . "  

Nor are the re any prescript ions as to the 

proce dure for exchanging it for a cert i ficate . 

Probab ly that doesn ' t  matte r. 

( 2) Fee for certif i cate. --A corporati on may charge a 
fee or not more than three dol lars for a se cur i ty 
certi ficate issued in respect of a �ransfe r. 

1 .  Alberta sec .  6 2 ( 1) provides for share certi f i cates 

without payment .  Do we wish to a llow a charge 

for a share certi f icate ? Bond or debenture ?  



Note : 

Note : 

2. Alberta s e c . 62 (2) requ i re s  the company to 

deliver ce rti f i cate wi thin 2 month s. That seems 

unnece s sary . 

( 3) (3) Joint holders.-A corporation is not required to issue more 
than one security certificate in respect of securities held jointly by 
several persons, and delivery of a certificate to one of several joint 
holders is sufficient delivery to a11. 

(4) Signatures.-A security certificate shall be signed manu
a11y by at least one director or officer of the corporation or by or 
on behalf of a registrar, transfer agent or branch transfer agent 
of the corporation, or by a trustee who certifies it in accordance 
with a trust indenture, and any additional signatures required on 
a security certificate may be printed or otherwise mechanically 
reproduced thereon. 

(5) No manual signature required.-Notwithstanding subsec
tion ( 4), a manual signature is not required on a certificate repre
senting a fractional share, an option or a right to acquire a security 
or on a scrip certificate. 

(6) Continuation of signature.-If a security certificate con
tains a printed or mechanicalJy reproduced signature of a person, 
the corporation may issue the security certificate, notwithstanding 
that the person has ceased to be a director or an officer of the 
corporation, and the security certificate is as valid as if he were a 
director or an officer at the date of its issue. 

Sec . 45 (3) to 45{6) look reasonab�e and might 

as well be there in the interes t  of uni form p racti ce. 

(7) Contents of share certificate.-There shall be stated upon 
the face of each share certificate issued by a corporation 

(a) the name of the corporation; Alberta 
(b) the words "Incorporated under the� Business Cor

porations A�t"; 

( c ) the name of the person to whom it was i s s ue d ;  and 

( d) the number and clas s of share s and the de s igna
tion of any series that the certi f i cate 
repre sents .  

This seems all right . 



Note s : 
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(_8) Res trictions,--I;I; a security certi f i cate i ssued 
by a corporation or by a body corporate be fore 
the body corporate was continued under thi s  Act 
i s  or be come s sub j e ct to 

1. 

( a )  a restriction on its tran s fe r, 

( b )  a lien i n  favour o f  the corporation, 

( c )  a unanimous shareholde r  agreement, o r  

( d) an endorsemen t  under subsect i on 184 (10), 

such re strict ion , lien , agreement or endorsement 
is ine f fe ctive against a trans feree of the s e curity 
who has no actual know ledge of i t , un le s s  it or a 
reference to i t  i s  noted con spi cuous ly on the 
securi ty certifi cate . 

CBCA 45(8) excepts "a restraint under sec . 168." 

S ec. 168 deals with constrained s hare s, and I 

think the re i s  no Alberta equivalent and have 

dropped the reference . I s  that right ? 

2. I am conce rned about the e f fe ct of s e c. 45(8) on 

a private company or its further counterpart . 

Many pri:rate 'companies are far from bus ine s s like, 

and i f  they forget (and most w i l l  forget )  to put 
l 

a note of the restri ction on the cert i f i cate, s o  

that a .  sharehol de r  may pul l  a fast one and s e l l . 

The countervai l ing danger i s  that if the re ference 

i sn't there , an unsuspecting purchase r  may buy and 

then find that he i s  fixed with an unsuspe cted 

restri ction. Whi ch danger i s  the worst ?  I t  seems 

to me on the who le that p rivate company shares do 

not ge t out in circulation so as to trap the un

wary buyer , and.my in clination would be to say 

that 45 (8) ( a )  does not app ly to our private company 

category , but I am far from sure o f  thi s .  I t  may 

be that we s hould provide alternatives and leave 

the point wide open. What should be done? 



Note s: 

9 
( 9 )  Tran s i tional . --If a body corporate continued under 
thi s Act has outstanding se cur i ty certifi cates� and if 
the words ''private company " appear on the certif i cate s, 
those words are deemed to be a noti ce of a re striction, 
lien , agreement or endorsement for the purpose of 
sub se ction (8). 

1. I t  seems to me that thi s  will make all e xi sting 

private company shares negotiable , and a company , 

even if advised of the new law (wh i ch it may not 

be for some t ime ) may not be able to get i ts 

certifi cates in and mark them "private company. " 

2. Thi s  doe s  not s eem too appropriate for debt 

securities: if there are re stri ctions on tran sfer 

they are not likely to be based on the private/ 

publ i c  company di chotomy? Or are they? 

( 10) (10) Particulars of class.-There shall be stated legibly on a 
share certificate issued by a corporation that is authorized to issue 
shares of more than one class or series 

(a) the rights, privileges, restrictions and conditions attached 
to the shares of each cla:;;_s anp series ; or 

(b) t�at the class or series o� .s,�ar�� t�at ,it represents has 
nghts, privileges, restriHiohs -or· 'conditions attached 
thereto and that the corporatiqn wUl furnish to a share
holder, on demand and without charge, a full copy of the 
text of ' · 

(i) the rights, privileges, restrictions and conditions 
attached to each class authorized to be issued and 
to each series in so far as the same have been fixed 
by the directors, and 

(ii) the authority of the directors to fix the rights. 
privileges, restrictions and conditions of subsequent 
series. 

(11) Duty.-Where a share certificate issued by a corporation 
contains the statement mentioned in paragraph (10) (b) ,  the cor
poration shall furnish to a shareholder on demand and without 
charge a full copy of the text of 

(a) the·rights, privileges, restrictions and conditions attached 
to each class authorized to be issued and to each series in 
so far as the same have been fixed by the directors; and 

(b) the authority of the directors to fix the rights, privileges, 
restrictions and conditions of subsequent series. 



Note : 

Note : 

CBCA 45 (10) and (11) seem all right , though if 

everyone asked for all thi s  in a maj or company 

there would be a good deal of paper involve d . 

(12) �ractional share.-A corporation may issue a certificate for a .fracbor.al share or ma:r issue in place thereof scrip certificates m bearer form that entitle the holder to receive a certificate for a ful1 share by exchanging scrip certificates aggregating a full share. 
. 

(13) �crip c:rti�cat�s.-The directors may attach conditions t? any scnp certificaces 1ssued by a corporation, including conditlons that 

(a) the scrip certificates become void if not exchanged for a share certificate representing a full share before a specified date; and 
(b) any shares for which such scrip certificates are exchang-e!'-ble may, notwithstanding- any pre-emptive right, be Issued by the corporation to any nerson and the proceeds ther.eof distributed rateably to the holders of the scrip certificates. 

I f  everyone but me knows what " s crip ce rtificate s "  
are , there i s  no problem . 

(14) Holder of fractional share.-A holder of a fractional share 
issued by a corporation is not entitled to exercise voting rights or 
to receive a d!Yid�nd in respect of the fractional share, unless 

(a) the fraCtional share results from a consolidation of shares; 
or 

(b) the articles of the corporation otherwise provide. 

(15) Holder of scrip certificate.-A holder of a scrip certificate 
is not entitled to exercise voting rights or to receive a dividend in 
respect of tl1e scr!p certificate. 

46. (1) Securities records.-A corporation shall maintain a 
securities reglster in which it records the securities issued by it in 
registered form, sho\\·ing with respect to each class or series of 
securities 

. .  

(a) the names. alphabetically arranged, and the latest known 
address of each person who is or has been a security 
holder; 

(b) the number of securities lteld by each security holder; 
and 

' 

(c) the date "and particulars of the issue and transfer of each 
security. 

(2) Central and branch registers.-A corporation may appoint 
an agent to rn2intain a central securities register and branch secu
rities registers. 
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(3) Place of register.-A central securities register shall be 
maintained bY a corporation at its registered office or at any other 
place in Alberta \designated by the directors, and any branch 
securities registers may be kept at any place in or out of 61lma:dSt 
designated by the directors. Alberta 

(4) Effect of registration.-Registration of the issue or trans
fer of a security in the central securities register or in a branch 
securities register is complete and valid registration for all purposes. 



(5) Branch register.-A branch securities register shall only 
contain particulars of securities issued or transferred at that 
branch. 

(6) Centra] register.-Particulars of each issue or transfer 
of a security registered in a branch securities register shall also be 
kept in tl1e corresponding central securities register. 

{7) Destruction of certificates.-A corporation or its agent is 
not required to produce 

(a) a cancelJed security certificate six years after the date of 
its cancellation; or 

( b )  an instrument re ferred to in subse ction 
2 9 ( 1 ) [instruments involving rights to 
acquire securi t ie s] or a like in strument 
afte r the date of i ts expiry. 

Note s re sec. 46: 

1. We will have to be sure that nothing we say about 
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the securi ti e s  regi s te r  in the regi s tered o f f i ce part 

conflicts with what i s  done here. We we re talking 

about carrying forward the Alberta provi s ion allowing 

the register to be kept in a trust company's o f f i ce. 

2 .  Note that sec. 46 (7) allows de struction o f  in struments 

afte r 6 years . (I am not sure that there i s.· a pos i t ive 

obl i gation under the Act to keep a cancelled instrument 

at all) • 

3. The section appears all right and should be adopted 

for uniformi ty of practi se. 

47. (1) Dealings with registered holder.-Before the present
ment for registration of transfer of a security in registered form. 
a corporation or a trustee under a trust indenture may, subject 
to subsection 72 (7), treat as absolute owner of the security the 
person in whose name the security is registered in a securities 
register, as if that person had full legal capacity and authority to 
exercise all rights of ownership, irrespective of 

(a) any knowledge or notice to the contrary; o r  

(b) any description i n  its records o r  o n  the security certificate 
indicating 

(i) a pledge, a representative or a fiduciary relationship. 
(ii) a reference to any other instrument, or 

(iii) the rights of any other person. 



Note s : 1. 

(2) Constructive registered holifer.-Notwithstanding subRec� 
tion (1). a cornoration ·whose articles restrict the right to transfer 
its 'Sec·urities'-Rhall. and any other corporation ·may, treat a:.Person 
as a registered security holder entitled to exerciRe all the rights of 
the security holder he represent!'!. if that person furnishes evidence 
as described in subsectionf72{4)]to the corporation that he is 

(a) the executor, admini!;trator. heir or legal representative 
of the heirs, of the estate of a deceased security holder; 

(b) a J?Uardian. committee. trustee. curator or tutor repr� 
senting a registered security holder who is an infant, an 
incompetent person or a missing person; o� 

(c) a liquidator of. or a trustee in bankruptcy for, a regis
tered security holder. 

(3) Permissible ref!istererl holifer.-If a person upon whom the 
ownership of a security devoh·es by operation of law. other than 
a person described in subsection (2). furnishes proof of his author� 
ity to exercise rights or privileges in respect of a security of the> 
corporation that is not registereil in his name, the corporation 
shall treat such person as entitled to exercise those rights or 
privileges. 

(4) Immunity of corporation.-A corporation is not required 
to inquire into the existence of, or see to the performance or ob
c:en-ar.ce of a:.:- c'.;+y owed to a third nerson by a ref!ist.ered holder 
of ar:y of its :::ecT:!tle5 or by anyone whom it treats. as permitted or 
reqDh·ed by t!t:s .:ect!on. as the owner o1· registered holder thereof. 

12 

47 (1) prote cts the company aga inst any c laims 

except tho se in the regi s ter . Note that it may 

not only ignore trus ts , e tc . , but knowledge o f  

lack of ownership or capacity . Note parti cularly 

that the provi s i on appears di s cret ionary . 

2. Sec . 72 (7) fixe s  the company w i th noti ce o f  

th ings contained i n  exce s s  documentation requ ired 

by it on a se curity trans fer . 

3 .  Should the "heir " be in 47(2) ? S in ce the law of 

other j uri sdict ions may apply , I suppose i t  shou ld be. 

(5) In fant s . -- I f  an infant exer c i s e s  any rights o f  
ownership in the securities of a corporation no 
subsequent repudiation or avoidance i s  e f fe ct ive 
again s t  the corporation . 



Note s : 

12a 

1. I f  46 (5) means what i t  s ays i t  i s  pretty s trong. I 

am not sure what a judge would do i f  f aced wi th a 

share tran s fer s igned by a chi l d  of tende r  year s . 

I suppos e  that I agree. 

2 .  I am also in some doubt about s ayin g  that no 

repudiation or avoidance is e ffective only again s t  

the corporation . I f  an infant tran s fers shares 

he will lose the shares as against a bona f ide 

purchaser who regi s ters , and it looks as though 

he wi l l  lose against the i s suer be cause o f  thi s  

section . I s  that corre ct? I s  i t  j ust? 



(6} Joint holders.-A corporation may treat as owner of a 
!'ect:�it:: the sm·yh·ors of persons to whom the security was issued 
as joint holder�. if it receives proof satisfactory to it of the death 
of �:JY such joi::t holder. 

(7) Transmission of securities.-Subject to any applicable law 
rel���ng to tne c:dlECtion of taxes, a nerson referred to in paragraph 
(2) (a) is e::th:ed :o become a registered holder or to designate a 

registered holder. if he deposits with the corporation or its transfer 
age�t 

(a) the or:ginal grant of probate or of letters of administra
tion, er a copy thereof certified to be a true copy by 

(1) t.'t-Je court that granted the probate or letters of 
�dministration, 

(ii) a. trust company incorporated under the Jaws of 
Canada or a province, or 

(iE) a. lawyer or notary acting on behalf of the person 
referred to in paragraph {2) (a) , or 

(b) in the case of transmission by notarial will in the Prov
ince c:: Quebec, a copy thereof authenticated pursuant to 
the 1�".-s of that Province, 

together v.i::h 

(c) an aBdavit or declaration of transmission made by a 
persc:1 referred to in paragraph (2) (a) , stating the 
pa.rtic'l1ars of the transmission, and 

(d) the 5'2{:urity certificate that was owned by the deceased 
ho1de!' 

(i) in ease of a transfer to a person referred to in para
graph (2) (a), with or 'vithout the endorsement of 
that person, and 

(ii) in case of a transfer to any other person, endorsed 
in accordance with section[61] 

and �ccompanied by any assurance the corporation may 
rc-qu:re under section[72. 1 

{8) Excepted transmissions.-Notwithstanding subsection (7), 
if the laws of the jurisdiction governing the transmission of a 
security of a ceceased holder do not require a grant of probate or 
of letters of zdministration in respect of the transmission, a legal 
representa.ti...-e of the deceased holder is entitled, subject to any 
ap:;Jlicab1e ;2. ,..- relating to the collection of taxes, to become a regis
tered holder er to designate a registered holder, if he deposits with 
the corporG::c·:: or its transfer agent 

(a) the security certificate that was owned by the deceased 
holder; and 

(b) reasonable proof of the governing Jaws, of the deceased 
holder's interest in the security and of the right of the 
legal representative or the person he designates to become 
the registered holder. 

(9) Right of corporaHon.-Deposit of the documents required 
by subsection (7) or (8) empowers a corporation or its transfer 
agent to record in a securities register the transmission of a secu
rity from the deceased holder to a person referred to in paragraph 
{2) (a) or t9. such person as the person referred to in that para
graph may designate and, thereafter, to treat the person who thus 
becomes a registered holder as the owner of those securities. 

13 



Note s : 

Note s : 

1. Se c. 4 7 (6) appears to give the company a 

d i s cretion to recognize the s urvivor o f  joint 

holders. I have some qualms. Doe s  ''joint 

holder s " mean the same as " joint tenant s " ?  I f  

two names appear without more , are the two 

" joint " holder s  wi th right of s urvivorship? I 

would think there should at lea s t  be a 

presumption the other way . What s hould we do? 

1 4  

2 .  Se c. 47 (7) to 47 (9) deal with transm i s s ions and 

1. 

real e state trans fers. They appear to me to be 

reason able and in accordance wi th busine s s  practis e . 

48. {1) Overissue.-The provisions of this Part that validate 
a security or compel its issue or reissue do not apply to the extent 
that validation, issue or reissue would result in overissue; but 

(a) if a valid security, similar in all respects to the security 
involved in the overissue, is reasonably available for 
purchase, the person entitled to the validation or issue 
may compel the issuer to purchase and deliver such a 
security to him against surrender of the security that he 
holds; or 

(b) if a valid security, similar in all respechl to the security 
involved in the overissue. is not reasonabhr available for 
purchase, the per-son entitled to the validation or issue may 
recover from,the issuer an amount equal to the price the 
last purchaser for value paid for the invalid security. 

(2) Retroactive validation.-"\Vhen an issuer subsequently 
amends its articles or a trust 1nrlenture to which it is ·a. .Party to 
increase its authorized securities to a number equal to or in excess 
of the number of securities previously authorized plus the amount 
of the securities overissued, the securities so overissued are valid 
from the date of their issue. 

(3) Payment not a purchase or redemption.-A purchase or 
payment by an issuer under subsection (1) is not a purchase or 
payment to wh ich section [32 , 3 3 , 3 4  or 37 deal1ng 
with acquis ition of its own shares] appli e s . 

Thi s  i s  a sensible provi s ion for the over- i ssue 

s i tuation. If .the company can buy in a security, 

it can be compelled to do so . I f  not, i t  can 

be made to pay the amount of the l a s t  purchase pri ce . 



15 

2. I am not sure about 48 (1) ( b )  • Suppose replacement 

s hares are not reasonably availab le, and the 

shareholde r has been deprived by thef t  and a 

forged tran s fer of shares whi ch he bought in 1945 

at a small fraction of current value . It seems 

that 48(1) ( b )  would give him only the low original 

price . ( The revers e ,  a crash in value might also 

cause trouble , but it i s  unlikely that the company 

could not buy in at a price within reason. ) Why 

i s  it not the value , rathe r  than the last price? 

Am I mi s s ing something? 

3 .  Sec. 48 (2) seems very wise. I t  may cost the 

company something to proceed under s e c. 48 (1) ( a ) , 

and sec . 48 (2) will then g ive i t  another way out. 

I see one problem , however . Suppose the company 

pays under 48 (1) ( b )  and negle cts to have the share

holder s i gn ove r  the invalid security and later 
- . 

increases the shares it can i s sue , i t  seems that 

the shareholde r now has the money he received plus 

valid shares . ·. Should 
'
48 .�2) · either except that 

s ituation or give the company a lien on the shares 

for what i t  pai d? 

49. Burden of proof.-In an action on a security, 

(a) unless specifically denied in the pleadings, each sign.
ature 

on the security or in a necessary endorsement is admitted; 

(b) a signature on the security is presumed to be 
_
genuine 

and authorized but, if the effectiveness of the Signature 

is put in issue, the burden of establishing that it is genu
ine and authorized is on the party claiming under the 
signature; . 

(c) if a signature is admitted or established, prodl!ction of 
the instrument entitles a holder to recover on 1t unless 
the defendant establishes

· 
a defence or a defect going to 

the validity of the securit�; and 

(d) if the defEndant establishes a defence or defect going to 
the validity of the security, the plaintiff has the burden of 
establishlEg that the defence or defect is ineffective against 
him or son:e person under whom he claims. 
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I am not sure why i t  is  nece s sary to have a 

s ignature both admitted (Se c. 4 9 (a ) ) and presutnE;!d 

( se c. 4 9 (b ) ) .  A denial in the pleadings will at 

once negative the admis s ion under sec . 4 9 ( a )  and 

shift the burden under 4 9 ( b ) . 

2 .  In conne ction with the s i gnatures authenti cating 

the s e curity , the relationship between s e c. 49 

and s e c. 1 8  i s  somewhat tortuous. Se c 4 9 { a) and 

4 9 ( b )  give pos itive e ffect to a den ial and a 

putting in i s sue, while 1 8  preclude s them. 

Presumably s e c. 1 8  override s. 

3. However, the result seems to be: 

( a )  A s ignature i s  admitted and presumed unles s  

put i n  i s s ue. 

( b )  The company i s  pre cluded from repudi ating i ts 

o f f i c i als ' s i gnature under the circumstan ce s  

covered by s e c. 1 8 . 

( c )  When the s i gnature i s  put in i s s ue the 

burden of proving i t  i s  shi f te d  to i ts 

proponent. 

( d) When the burden under ( c ) i s  sati s fied , the 

burden of showing a de fence going to the 

validity o f  the security shi fts to the 

defendant. 

( e )  When the de fendant sati s fies that burden, 

the burden of showing it inapplicable 

( e. g. ,  be cause the plaint i f f  i s  a bona f i de 

purchaser ) shifts to the plaintiff. 

4. I don ' t  see enough trouble to jus t i fy re- drafting. 
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Note s : 

50. Securities fungihle.-Unless otherwise agreed, and subject 
to any applicable }<=_,,., regulation or stock exchange rule, a perso31 
required to deliver �ecurities may deliver an:r security of the speci

fiea issue in bearer form or registered in the name of the trans
feree or endorsed to him or in blank. 
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Sec . 50 seems sen s ible enough. I would have thought 

it would not be nece s s ary to s ay all thi s , but I don ' t  

see any harm in i t  and uniformity sugge s t s  i ts inclusion . 

1. 

51. (1) Notice of defect.-Even against a purchaser for value 
and wi:nout notice of a defect going to the validity of a security. 

the -terms of the ::ecuri!:y include those stated on the security and 
those incorporated therein by reference to another instrument, 
sta:ute. rule, regu!atkn or 01·der to the extent that the terms so 
referenced do not conflict ,,·:th the stated terms, but such a refer
ence is not of itself notice to a purchaser for value of a defect goip.g ' 
to the validity of tl!e security, notwithstanding that the secunty 
e::..-pressly state..:; tr.at a person accepting it admits such notice. 

(2) Purchaser for '\"'alue.-A security is valid in the hands of 
a purchaser for \a1ue without notice of any defect going to its 
·n�lidity. 

(3) Lack of genuineness.-Except as provided in section 53, 
the fact that a security is not genuine is a complete defence even 
aga.inst a purchaser for value nnd without notice. 

(4) Ineffecti>e defences.-All other defences of an 1s:Suer, in
cluding non-de1inry and conditional delh·ery of a security, are in
effective against a purchaser for value without notice of the 
particular defence. 

The first part of sec . 51(1) seems clear enough : 

the te rms on whi ch a securi ty i s  held include 

tho se stated on its face and thos e  in corporated 

by refe rence. Ce rtainly a holder cannot complain 

about bei ng bound by the terms of the deal as 

set out in the instrument i tself . I t  seems 

reasonable also that terms incorporate d  by 

reference are b inding , as the reference g ives 

notice whi ch will enable a purchaser to prote ct 

himself , and a requirement tha·t the whole trust 

deed must be on the bond would be unworkable . 

The exception of incon s i stent terms incorporated 

by reference protects the purchaser who accepts 

the te rms s tated on the instrument without 

che cking everyth ing. 
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2 .  I don't understand the last part. Sure ly no 

se curity will in corporate a statement that 

the security i s  invalid. 

1. 

2 .  

52. Staleness as notice of defect.-After an event that creates 
a r:ght to irnmec!ate performance of the principal obligation evi
denced by a security, or that sets a date on or after wl1icl1 a 
security is to be pre::ented or surrendered for redemption or ex
change, a purcha!'er is deemed to haYe notice of any defect in its 
issue or of any defence of the issuer, 

(a) if the e';-ent requires the payment of money or the de
livery of securities. or both, on presentation or surrender 
of the security, and such funds or securities are available 
on the cate set for payment or exchange, and he takes 
the security more than one year after tl1at date; or 

{b) if he takes the security more than two years after the 
date set for surrender or presentation or the date on 
which H<ch performance became due. 

The purchaser i s  not able to set up h i s  lack of 

notice of invalidity under certain cir cumstances. 

F i r s tly ,  the re mus t  either be ( a )  an event that 

cre ates a right to immediate performance or (b ) 

an event that sets a date on or after which the 

secur i ty i s  to be pre sented for redemption o r  

exchange. Then there must b e  the lapse o f  one 

year i f  the i ssuer .had made prov i s i on for the funds 

or securities needed for the redemption or 

exchange , or two years if i t  had not. The bas i c  

premi se appears reasonable : a s  the s e curity 

be comes stale there must come a point at whi ch 

the appearance of regularity no longe r exis t s  

so that a purchaser can n o  longer rely on i t .  

I am not sure about the drafting . I suppos e  that 

11an event that cre ates a r ight to immediate 

performance is unde rstandable enough , e . g . , a 

de fault or s omething of that kind, though " eventsn 

really don ' t  11create " rights. However ,  an " event11 

that 11Se ts a date " i s  more s traine d : i t  may mean 

11an event the occurrence o f  which cause s a date 

to be set , .. and that is a notion whi ch can be 
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comprehended, e,g.r the_ g iving of not i ce for 

redemption of a share i s sue, and I am not s ure a s  

a matte r of language that that i s  what i s  meant. I 

am the more uneasy because it s eems to me that on that 

inte rpretation the cleare s t  and mo st obvious caus e  

o f  stalenes s  i s  not covered at all , namely , the 

maturity in accordance with its terms o f  the whole 

i s sue . By way of comparison , one o f  the principal 

requi rements of a holder in due course unde r 

se c .  5 6( 1 )  of the B ills o f  Exchange Act i s  that he 

take it 11before it was overdue . "  I would accordingly 

appreciate s ome dis cus s ion of this. 

3 .  See note s to s e c. 5 8 . 

l .  

53. Unauthorized signature.-An unauthorized signature on a 
security before or in the course of issue is ineffective, except that 
the signature is effecth·e in favour of a purchaser for value and 
b';thout notice of the lack of authority, if the signing has been done 

(a) an authenticating trustee, registrar, transfer . agent or 
other per:::on entrusted by the issuer with the signing of 
the security, or of similar securities, or their immediate 
preparation for signing; or 

(b) an employee of the issuer or of a person referred to in 
paragraph (a) who in the ordinary course of his duties 
handles the security. 

Thi s  t i e s  in with se c .  5 1  and seems all r i ght. 

2 .  Con s i der whether there i s  any problem in its 

relati on ship to s e c . 1 8 . Presumably i t  i s  open 

to a person claiming that a secur i ty i s  valid 

under thi s part to bring the circumst an ce s  under 

1 8 ( d) or ( e )  ( in which case the company i s  

precluded from asserting lack o f  authority of an 

individual or lack of validity or genuinen e s s  o f  

the instrument ) or alternatively t o  bring them 

under thi s s e ct ion ( in whi ch case the s ignature 

i s  effective ) . 
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54. (1) Completion or alteration.-Where a secu:itr contains 
the signatures necessary to its issue or transfer but 1s mcomplete 
in any other respect, 

(a) any person may complete it by filling in the blanks in 
accordance with his authority; and 

(b) notwithstanding that the blanks are incorrectly filled in, 
the security as completed is enfo�ceable by 

.
a purchaser 

who took it for value and without notice of such 
incorrectness. 

(2) Enforceability.-A completed security tha� has been im· 
properly altered, even if fraudulently altered, remams enforceable 
but only according to its original terms. 

1. Se c. 5 4 ( 1 )  protects a purchaser for value 

without noti ce from an allegation that a 

securi ty has been improperly comple ted .  I t  

as s umes a se curi ty that has been s i gned . 

2 .  The se ction adds to negoti ab ility and i s  

reasonable i f  the basi c  policy i s  negotiabili ty. 

55. (1) Warranties of agents.-A person signing a s�curity as 
authenticating trustee, registrar, transfer agent or other person 
entrusted by the issuer with. the signing of the security, warrants 
to a purchaser for value without notice that 

(a) the security is genuine; 

(b) his acts in connection with the issue of the security are 
within his authority; and 

(c) he has reasonable grounds for believing that the security 
is in the form and within the amount the issuer is au
thorized to issue. 

(2) Lil!'litation o� Jiability.-Unless otherwise agreed, a person 
referred to _n� subsection (1) dqes not assume any further liability 
for the vahdity of a security. 

1 .  

.. 
-, --

Under exi sting l aw a person who authenti cate s  

a securi ty presumably warrants h i s  authori ty t o  

d o  so. How much e lse he warrants I do not know . 

This i s  a fairly extens ive obligation. 

2 .  P re sumably this doesn ' t  apply to s omeone whose 

s ignature is  me chani cally reproduced ,  or does it? 
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56. (1) Title of purchaser.-Upon delivery of a security the 
purchaser acquires the rights in the security that his transferor 
had or had authority to convey, except that a purchaser who has 
been a party to any fraud or illegality affecting the security or who 
as a prior holder had notice of an adverse claim does not improve 
his position by taking from a later bona fide purchaser. 

(2) Title of bona fide pu:rchaser.-A bona fide purchaser, in 
addition to acquiring the rights of a purchaser, also acquires the 
security free from any adverse claim. . 

(3) Limited interest.-A purchaser of a limited interest ac
quires rights only to the extent of the interest purchased. 

The e ffect o f  the first part o f  sec . 5 6 ( 1) i s  
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that there must be endorsement plus delive ry in 

order to confer all the rights of A, the owne r, 

upon B ,  the purch as er . ( Under s e c . 62 , endorse

ment without delivery does not transfer the 

instrumen t .  Under sec . 60 , delivery trans fers the 

instrument as again st the trans ferer but does not 

make him a bona fide purchase r . ) It seems to be 

in order and g ives effe ct to commercial practi se . 

2 .  The las t part of se c. 5 6 ( 1) answer s  a que s tion 

which i s  of phi lo sophi c, i f  not very often o f 

practical importance . If A, who knew o f  an 

adverse claim, sells to B ,  a bona f ide purchaser, 

and i f  A later buys·from B or a later bona fide 

purchaser, A ' s pos ition i s  not improved. It als o 

f ixe s a purchaser with h i s  own fraud or i llegality . 

Thi s  o f  course detracts from B ' s  market, and the 

provi s ion i s  somewhat debatable, but it might a s  

well s tand . 

3. Se c 5 6 ( 2 )  is bas i c  to negotiab i lity. The purchaser 

acquire s  good title despite an adverse claim if he 

i s  a bona f ide purchaser ( as defined in sec . 4 4 ( 2 ), 

i . e . ,  i f  

( a )  h e  i s  a purchaser a s  def ined i n  sec . 4 4 ( 2 ) . 

Thi s  i s  a broad de finition: i t  appears to 
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include anyone upon who " take s "  an interest 

by any form of voluntary tran s a ction. 

( b )  h e  give s  value. Presumably thi s  means 

valuable con s i deration in the sense in whi ch 

th at term i s  used in the law of contracts 

and negot i able intere sts. ( It excludes a 

donee , who i s  included in the term " purchaser . " } 

(c) he acts in good fai th . Thi s  me an s  " honesty in 

fact in the conduct of the trans action 

con ce rne d "  (se c . 44 ( 2 ) ) . 

(d) he doe s not have notice of an " adverse claim . "  

T·his " include s "  a cla im that a tran s fe r  i s  

wrongful or that someone else owns the 

s e curi ty . 

(e ) he mus t  take delivery. Thi s  means "voluntary 

transfe r of pos s e s s ion " ( se c. 4 4 ( 2) ) .  

(f)  the s e curity must be in bearer form, 

reg i s te re d  in the purchaser ' s  n ame, or endorsed 

to the purchaser or in blank . 

Sub j ect to one query , thi s  conforms to the s tandard 

te s ts for negoti abili ty and , as suming that the 

poli cy de c i s ion has been made , appears in orde r .  

4.  My one query relate s to the forged endors ement . In 

the cas e  of a bill ,  note or cheque , my recolle ction 

of the law i s  that a forged or unauthorized endorse

ment is and always remains a voi d  i n  the chain of 

ti tle , s o  that a later purchaser n ever becomes a 

holder as again st parties prior to the forged or 

unauthorized endorsement , though he doe s  h ave rights 



against sub sequent endorsers. My impr e s s ion, 

whi ch I would like to have te s ted, i s  that 

s e c. 5 6  would prote ct a purchaser even against 
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the forgery of an endorsement to h im or to an earlier 

purchaser in the chain . This impres s ion i s  re inforced 

by s e c. 6 4 , whi ch doe s not appear to allow the 

owne r  to as sert the " ineffectivenes s "  of an endorse

ment against a purchaser who f alls within a cla ss 

whi ch inclue s tho s e  " bona fide purchase r s " who have 

achieved regi s tration , and s e c. 68 whi ch also 

contemplate s  that ine ffectiven e s s  of endorsemen t  

cannot b e  as serte d  against purchasers refe rred to 

in s e c. 64 ( 1 ) . It i s  also reinforced by the 

def inition of " adverse claim" in s e c. 4 4 ( 2 ) , a s  

that include s a claim that a transfer i s  wrongful o r  

that someone else i s  the owner o f  the securi ty. A 

contrary argument might be made that no one " take s "  

under a forged endorsement and tha t  there fore no 

one can be come a "purchase r , "  but that seems to 

me rather insub stanti al. 

What s hould the s ituation be? I s  the interes t  i n  

facility of transfer s o  strong as t o  overcome the 

in te re s t  in the se curity of ownership i f  an owne r  

who h a s  taken the precaution of h aving h i s  owner

s hip reg istered and who has done noth ing to dive s t  

himself o f  ownership o r  t o  lead anyone else to 

think he has done so? The answer i s  the case of 

other negoti able instruments trans ferable by 

endorsement and delivery has , I think, been no. 

The answe r in the case of land has clearly been 

yes in favour of a bona fide purchaser for value 

from a registered owner whose registration 

resulted from a forgery , and i t  may be ye s in 

favour of a bona f i de purchaser whose regi stration 

res ulted from a forgery. How f a r  are we prepared 

to go? (Note that the owner would h ave recourse 
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against the company under s e c . 6 4 ( 2 ) and anyone 

whom the general law would le t him s ue for fraud ) . 

( See the summary in note 2 to sec .  6 8 ,  which changes 

these conclus ions . Thi s  note should be omi tted in 

later drafts )  . 

5 .  There is  one other question I would raise : should 

ful l negoti ab i lity be extended to the shares of 

private companie s or the ir continuing counterparts? 

There is  no custom of negoti abi lity ; indeed , the 

requirement of a re stri ction on transfer is a 

requi rement of non-negotiab i l i ty based on the much 

c loser and more confidentia l  re l ationship among a 

sma ll group of shareholders .  Nor i s  there any 

particu lar pub l i c  intere st in negotiab i lity . I 

would venture the gue s s  that i f  we were looking 

only at private companies ( i . e . 9 5 % , or whateve r  

i t  i s )  of all Albe rt a companies we probably would 

not make company share s 

partner ship intere sts . 

for negotiab i li ty here 

more negotiabl� than 

The only re al arguments 

are the diffi cul ty of 

segregating companies with negotiable share 

certi ficates from those without , and the legal 

complexity and pos s ib le traps created by having 

two categories . Two pos s ibi lities might use fully 

be cons i dered : 

( a )  that s e c . 5 6 ( 2 ) and rel ated provi s ions be made 

inapp li cab le to a private company category . 

( b )  that a company be permi tted to stamp i ts 

share certifi cate s " non-negoti ab le , "  and that 

the negoti ab i lity provi s ions not apply . 

(Note that this talk s  on ly of share s . There i s  les s  

need for negotiab i li ty of debt ob ligations in small 

companies than in large i s suer s , but the re is a stronger 

residual argument) . 
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57. (1) Deemed notice of adverse claim.-A purchaser of a 
security, or any broker for a seller or purchaser, is deemed to have 
notice of an ad verse claim if 

(a) the security, whether in bearer or registered form, has 
been endorsed "for collection" or "for surrender" or for 
some other purpose not involving transfer ; or 

(b) the security is in bearer form and has on it a statement 
that it is the property of a person other than the trans
feror, except that the mere writing of a name on a security 
is not such a statement. 

(2) Notice of fiduciary duty.-Notwithstanding that a pur
chaser, or any broker for a seller or purchaser, has notice that a 
security is held for a third person or is registered in the name of 
or endorsed by a fiduciary, he has no duty to inquire into the 
rightfulness of the transfer and has no notice of an adverse claim. 
except that where a purchaser knows that the consideration is to 
be used for, or that the transaction is for, the personal benefit of 
the fiduciary or is otherwise in breach of the fiduciary's duty, the 
purchaser is deemed to have notice of an adverse claim. 
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The circumstance s  set out in sec .  5 7 { 1 )  certain ly 

seem to j ustify depriving the purchaser of the 

advantages of n egoti abi lity . 

2 .  Th e e ffe ct of sec . 5 7 ( 2 )  i s  that in the absence o f  

anything to the contrary the purchaser i s  enti tled 

to assume that the fiduci ary can transfer . There 

are two points that I woul d  mention : 

( a ) I think that I am corre ct in s aying that 

i f  the bene ficiary notifie s the prospe ctive 

purchaser that the f i duciary has no authori ty , 

a court would hold ( a s suming the statement 

to be true ) that the purchaser " knows " that the 

transaction is in bre ach of the f iduc iary • s  duty . 

( b )  I am puz z le d  b y  the fact that any pur chaser , even 

a donee i s  prote cted . Should it not be 

restricte d  to one who gives value and i s  

otherwise bona fide ?  
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58. Staleness as  notice of adverse claim.-An event that cr�
ates a right to immediate performance of the principal obligation 
evidenced by a security or that sets a date on or after which the 
security is to be presented or surrendered for redemption or ex
change is not of itself notice of an adverse claim, except in the case 
of a purchase 

(a) after one year from any date set for such presentation 
or surrender for redemption or exchange ; or 

(b) after six months from any date set for payment of money 
against presentation or surrender of the security if funds 
are available for payment on that date. 

Sec . 5 8  deprive s  a purchaser o f  de fences again s t  

an adverse c laimant i n  somewhat the s ame way 

as s e c . 52 deprive s him to de fences against the 

i s suer in conne ction with validity. 

2 .  I am no t c le ar as to whether " an event tha t create s  

a right to immediate performan ce " can bring about 

stalene s s  unde r s e c . 5 8. The general statement 

that the event i s  not notice of an adverse claim 
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app l i e s  to it ! but both exceptions depend upon 

" any date· set , " and I doubt that i t  can be s aid 

that there i s  a " date set" i f , e . g . , a de fau lt 

trigger s  an acce leration claus e . I t  may be fair 

enough that an event whi ch may be unknown to the 

purchaser should affect h i s  rights , but I am not s ure 

that there is a material diffe ren ce for thi s  purpos e  

between a s e c . 5 8  situation and a s e c . 5 2  s i tuati on . 

3 .  I actual ly think the se exceptions are good enough , 

s ub j e ct to a reservation s imi lar to that in Note 2 

to s e c .  5 2 , name ly ,  that I am not s ure that e i ther 

except ion would app ly to the maturi ty of the se curity 

in accordance with i ts terms , and it s eems to me 

that i t  shou ld . 

4 .  I don ' t  see why there should be di fferent periods 

for s talene s s  vis -a-vi s the is suer and vis-a-vis 

an adverse c laimant . Aren ' t  we setting up a 

s omewhat arbitrary standard to decide whether a 

purch aser should be ab le to treat appearance s  a s  

ref lecting realty? I f  so , _  and i f  i t  i s  the bon a  

f ide purchaser who i s  the sub j e ct o f  our con cern , 

why should he h ave to bear in mind two different 

sets of rules to de cide whe the r hi s s tate of mind 

is legally acceptable in relation to two di fferent 

aspects of what i s  to him the s ame thing? 

59. (1) Warranties to issuer.-A person who presents a se
curity for registration of transfer or for payment or �xchange 
warrants to the issuer that he is entitled to the registratiOn, pay
ment or exchange, except that a purchaser for value without notice 
of an adverse claim who receives a new, re-issued or re-registered 
security on registration of transfer warrants only that he has no 
knowledge of any unauthorized signature in a necessary endorse
ment. 
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Note s : 

1 .  Once the purchqser for value without not i ce 

i s  registered , the only remaining warranty 

he gives i s  that he has no knowledge of an 

unauthori zed s i gnature . ( I f  he had knowledge , 

I don ' t  s ee how he could be "without noti ce . " } 
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2 .  The sub s ection s eems a l l  right . 

1 .  

(2) Warranties to purchaser.-A person by transferring a 
security to a purchaser for value warrants only that 

(a) the transfer is effective and rightful ; 
(b) the security is genuine and has not been materially 

altered ; and 
(c) he knows of nothing that might impair the validity of 

the security. 

It seems reasonable that a tran s ferer should be 

t aken to warrant the val idity of what he trans fer s 

for value . 

2 .  I am not sure what i s  adde d by sec. 5 9 { 2 }  ( c ) 

but I don ' t  see any harm in it . 

1 .  

(3) Warranties of intermediary.-Where a security is de
livered by an intermediary known by the purchaser to be entrusted 
with delivery of the security on behalf of another or with collection 
of a draft or other claim to be collected against such delivery. the 
intermediary by such delivery warrants only his own good faith 
and authority even if he has purchased or made advances against 
the draft or other claim to be collected against the delivery. 

I can accept this on faith . It doe s not seem to 

apply i f  the se curity i s  endorsed to the inte r

mediary ; pre s umab ly sec . 5 9 ( 2 )  would apply. 
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(4) Warranties of pledgee.-A pledgee or other holder for 
purposes of security who redelivers a security received, or after 
payment and on order of the debtor delivers that security to a third 
person, gives only the warranties of an intermediary under sub
section (3) . 

(5) Warranties of broker.-A broker gives to his customer, to 
the issuer and to a purchaser, as the case may be, the warranties 
provided in this section and has the rights and privileges of a 
purchaser under this section ; and those warranties of and in 
favour of the broker acting as an agent are in addition to warran
ties given by his customer and warranties given in favour of his 
customer. 

2 9  

1 .  Sec . 59 ( 5 ) i s  somewhat hard to read in one 

respe ct. It s tarts by s aying that a b roker g iv e s  

the warrant ies provided in the s e ction , whi ch I 

f ind s omewhat conf us ing as there are diffe rent s et s . 

I t  i s  probably f ai rly c le ar ultimate ly that h e  

gives a tran sferor ' s  warranties or a trans feree ' s  

warranties when h e  acts as s uch or where he acts 

a s  someone ' s  agent he appear s  to give and 

re ce i ve warranties as agent . 

2 .  Thes e  two subse ctions look al l righ t . 

1. 

60. Right to compel endorsement.-When a security in regis
tered form is delivered to a purchaser without a necessary endorse
ment, he may become a bona fide purcHaser only as of the time the 
endorsement is supplied, but against the transferor the transfer 
is complete upon delivery and the purchaser has a specifically en
forceable right to have any necessary endorsement supplied. 

I t  certainly seems right that the purchaser who 

has received the secur i ty should have a right t o  

an endorsement. 

2 .  I am not clear about the s ituation i f , a fter 

delivery and before endorsement , the purchaser 

rece ives notice of an adverse claim , or the 

security becomes stale , be tween the time of 

de livery and the time o f  endorsemen t. I think 

that he mus t  fulfi l l  the definition of bona fide 
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purchaser when h e  become s one , i . e . ,  a t  the time 

of endor sement ,  but I am not s ure . What should 

we do? 

61. (1) "Appropriate person" defined.-In this section, "appro
priate person" means 

(a) the person specified by the security or by special endorse
ment to be entitled to the security ; 

(b) if a person described in paragraph (a) is described as a 
fiduciary but is no longer serving in the described capa
City, either that person or his successor ; 

(c) if the security or endorsement mentioned in paragraph 
(a) specifies more than one person as fiduciaries and one 

or more are no longer serving in the described capacity, 
the remaining fiduciary or fiduciaries, whether or not a 
successor has been appointed or qualified ; 

(d) if a person described in paragraph (a) is an individual 
and is without capacity to act by reason of death,  incom
petence, infancy, minority or otherwise, his fiduciary ; 

(e) if the security or endorsement mentioned in paragraph 
(a) specifies more than one person with right of survivor
ship and by teason of death all cannot sign, the survivor 
or survivors ; 

(f) a person having power to sign under applicable law or a 
power of attorney ; or 

(g) to the extent that a person described in paragraphs (a) 
to (f) may act through an agent, his authorized agent. 

(2) Determining "appropriate person".-Wbether the person 
signing is an appropriate person is determined as of the time of 
signing and an endorsement by such a person does not become un
authorized for the purposes of this Part by reason of any sub
sequent change of circumstances. 

The definition of " appropri ate person " i s  for the 

purposes of sec. 6 4 ( 3 )  and provi sions re lating to 

regi stration. 

2 .  I am s omewhat puz z led by s e c. 61 ( 1 )  ( b ) . I t  seems 

to s ay that a fiduciary can s ign forever , even afte r  

h e  ceases to b e  f iduciary. I f  it i s  only intended 

to cover the s ituation in which a f iduciary sign s  

and then ceases t o  be fiduciary , i t  i s  covered by 

s e c. 6 4 ( 2 ) , so it may be that it i s  intended that 

the i s s ue r , on see ing that the person s i gning was 

once a fiduciary , may re ly on hi s s ignature without 

having to investigate as to its date. It may re late 

in s ome way to the requirement in s e c. 7 2 ( 4 )  that a 
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copy of a n  orde r appointing a fiduc iary must b e  

n o  more than 6 0  days o l d 1  but I don ' t  qui te 

see it . Why don ' t  we sugge s t  omi tting 6 2 ( 1 )  (b ) 

and letting someone s how u s  why i t  should go in? 

3 .  The two subsections seem s en s ible . 

1 .  

(3) Endorsement.-An endorsement of a sec'?rity i? regis-
f.o ... or1 fol"m is made when an appropriate person signs, e1ther on 

the security or on a separate document, an assignment or transfer 
of the security or a power to assign or transfer it, or when the 
signature of an appropriate person is written without more upon 
the back of the security. 

( 4) Special or blank.-An endorsement may be special or in 
blank. 

(5) Blank endorsement.-An endorsement in blank includes 
an endorsement to bearer. 

(6) Special endorsement.-A special endorsement specifies the 
person to whom the security is to be transferred, or who has power 
to transfer it. 

(7) Right of holder.-A holder may convert an endorsement 
in blank into a special endorsement. 

Does s i gning an ordinary power o f  attorney giving 

authority to trans fer cons titute an endorsemen t? 

S e c . 6 4 ( 3 )  seems to s ay .s.o. That i s  probably 

because is s uers will accept a power of attorney form 

r�ther than a transfer form . Why , i f  I �e ave my 

solicitor a power of attorney whi ch he doe sn ' t  

exerci se , should all the consequences of endorse

ment follow? Sho�ldn ' t  the re have to be an 

endorsement under the power? Maybe we should ask 

trans fer agents whether they s ign an endorsement when 

they get a powe r . I wouldn ' t  want to get in the 

way of busines s  being done , but the conse quences 

of s aying there i s  an endorsement can be s erious . 

2 .  I t  i s  going quite a way to s ay that a simple s ig

nature on the back of a share cert i f icate is an 

endorsement , but I s uppose that that plus de live ry is a 

reasonable form of trans fer . Note that tran s fe r  

agents may b e  s urpri se d  to find that they must 

accept i t  under s e c . 7 1 ( 1 ) . I s  thi s  in orde r ?  
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3 .  Otherwise the se s ubsections follow usual 

negotiabi lity practise and seem all right . 

1. 

1 .  

(8) Immunity of endorser.-Unless otherwise agreed, the en
dorser by his endorsement assumes no obligation that the security 
will be honoured by the issuer. 

An endorser o f  a b i l l , note or cheque , undertakes 

with the holder i f  my memory serves me , tha t  i t  

w i l l  b e  p a i d  on d ue presentation . I f  s o , there i s  

a n  important departure here from the usual 

incidents of negot iability . As between the 

parties , the warranty under sec . 5 9 ( 2 )  amount to 

warranties that the purchaser wi ll be enti tled to 

to have the i ss ue r  honour the secur i ty in accorance 

with i ts terms , but that falls s hort of an under

taking that the i s s uer wi ll honour i t , and the re 

are no warranties or obligati on s  at all here 

be tween owners other than be tween immediate partie s . 

P robably it i s  in orde r not to leave one who has 

s i gned off with re s i dual l i ab i l i ty . 

(9) Partial endorsement.-An endorsement purporting to be 
only of part of a security representing units intended by the issuer 
to be separately transferable is effective to the extent of the en
dorsement. 

(10) Failure of fiduciary to comply.-Failure of a fiduciary to 
comply with a controlling ins+:·ument or with the law of the juris
diction governing the fiduci2.ry relationship, including any law re
quiring the fiduciary to obtain court approval of a transfer, does 
not render his endorsemm�t unauthorized for the purposes of this 
Part. 

Sec . 61 ( 9 )  hardly needs to be said but doe s no 

harm . 

2 .  Sec . 6 2 ( 10 )  confirms that the purchaser need not 

inquire into the regularity of a f iduciary ' s  

s ignature . 
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f 
62. Ef!ect of endorsement without delivery.-An endorsement 

0 a secur1t:y wh�ther special or in blank does not constitute a 
transfer unb1 de�tvery of the security on which it appears or if 

t
t
h

he endoz:s
ty
ernent Is on a separate document, until delivery of b�th 

e securt and that document. 

Thi s  se ction confirms the need for del ivery . 
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2 .  Note tha t  delivery means the " voluntary transfer 

o f  pos se s s ion . "  ( Se c .  4 4 ( 2 ) . Do the usual 

contract rules app ly? There may be a conflict 

between the requirement of de live ry , on the one 

hand , and the de fini tion of a bona fide purchaser 

on the other : is  i t  cle ar whe ther or not the 

purchaser will acquire good title i f  the tran sferer ' s  

agent delivers the in strument against the trans ferer ' s  

instruction s ?  I can see the following oppos ing 

arguments : 

( a ) Agains t  the purchaser . Se c .  6 2  says there 

i s  no tran s fe r  wi thout delivery ( at least 

where endorsement is needed : i s  CBCA clear 

that delivery con sti tute s  tran s fer if it is not?) 

P robab ly , and that mean s  no tran s fer wi thout 

voluntary tran sfer of po s se s s ion . A trans fer 

again st the wishes of the trans ferer is  not 

voluntary ( the relevant vol ition can hardly 

be that of the agent ) . A purchaser i s  not a 

bona fide purchaser under s e c . 5 6 { 2 ) unle s s  he 

fal l s  within the def inition in s e c . 4 4 { 2) , 

and " take s de livery , "  i . e . ,  takes a voluntary 

tran s fe r  of pos s e s sion . 

( b )  For the purchaser . The p rin cipal purpose o f  the 

Part i s  to en sure that a pur chaser in good faith 

and for va lue obtains good ti tle , and it i s  

enough to constitute him a bona fide purch aser 
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1 .  
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that the certificate be vo luntari ly de livered 

to h im by someone. The trans fe ror ' s  claim i s  

an adverse c laim from whi ch se c .  5 6 ( 2 )  free s 

the purchaser . 

I s  the provi s ion clear? Wha t  does i t  mean ; 

and what should i t  mean? 

63. Endorsement in bearer form.-An endorsement of a se
curity in bearer form may give notice of an adverse claim under 
section[ 571but does not otherwise affect any right to registration 
that the holder has. 

There is no re ason why a mere endorsement should 

affe ct the holde r ' s  right to regi s tration , so 

the section appears a ll right . 

2. To give noti ce under s e c . 57 i t  would have to 

be spe ci fi cally endorsed for a purpose not 

invo lving trans fe r .  

64. (1) Effect of unauthorized endorsement.-The owner of 
a security may assert the ineffectiveness of an endorsement against 
the issuer or any purchaser, other than a purchaser for value and 
without notice of an adverse claim who has in good faith received 
a new, reissued or re-registered security on registration of trans
fer, unless the owner 

(a) has ratified an unauthorized endorsement of the security ; 
or 

(b) i s  otherwise precluded from impugning the effectiveness 
of an unauthorized endorsement. 

(2) Liability of issuer.-An issuer who registers the transfer 
of a security upon an unauthorized endorsement is liable for im
proper registration. 

See note s under s e c . 6 8. 
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65. (1) Warranties of guarantor of signature.-A person who 
guarantees a signature of an endorser of a security warrants that 
at the time of signing 

(a) the signature was genuine ; 
(b) the signer was an appropriate person as defined in section 

[61] to endorse ; and 
(c) the signer had legal capacity to sign. 

(2) Limitation of liability.-A person who guarantees a signa
ture of an endorser does not otherwise warrant the rightfulness 
of the particular transfer. 

(3) Warranties of guarantor of endorsement.-A person who 
guarantees an endorsement of a security warrants both the signa
ture and the rightfulness of the transfer in all respects, but an 
issuer may not require a guarantee of endorsement as a condition 
to registration of transfer. 

(4) Extent of liability.-The warranties referred to in this 
section are made to any person taking or dealing with the security ' 
relying on the guarantee and the guarantor is liable to such person 
for any loss resulting from breach of warranty. 

3 5  

1. Sec. 6 5 ( 1) imposes upon the guarantor of the s igna ture 

the obligation of identi fying the s i gner wi th the 

person named , and of ascertaini ng the truth of any other 

facts whi ch make the s igner an " appropri ate person " 

under S ec. 6 1 . I s uppos e  the ob ligation i s  there now , 

but i f  guarantors were to take the s teps nece s sary to 

as s ure themselves o f  th�se facts in any meaningful 

way , bus ines s migh t  come to a halt. 

2 .  I don ' t  s e e  that the endorser guarantees the authori ty 

of agents who s ign. Genuinenes s under Sec. 6 5 ( 1) ( a ) 

merely means that there i s  no forgery or counterfei ting , 

and legal capaci ty under S ec. 6 5 ( 1 } ( c )  s e ems to go to 

capacity o f  the endorser s ince i t  i s  the endors er ' s  s igna· 

ture that the s ection refers to. 

3. The obligation o f  the guaranto r  of the endorsement goes 

much further , since i t  extends to the " righ tfulnes s  o f  

the trans fer i n  a l l  respec ts. " 
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Since a right- thinking trans fer agent would no doubt 

dearly love to ge t guaran tors to undertake thi s  liab i li ty , 

S e c. 6 5 ( 3 } ve ry properly prevents him from doing s o . 

Notes : 

66. (1) Constructive delivery of a security.-Delivery to a 
purchaser occurs when 

(a) he or a person designated by him acquires possession of a 
security ; 

(b) his broker acquires possession of a security specially en
dorsed to or issued in the name of the purchaser ; 

(c) his broker sends him confirmation of the purchase and 
the broker in his records identifies a specific  security as 
belonging to the purchaser ; or 

_ _  ". . (d) with respect to an identified security to be delivered while 
still in the possession of a third person, that person ack
nowledges that he holds it for the purchaser. 

(2) Constructive ownership.-A purchaser is the owner of a 
security held for him by his broker, but a purchaser is not a holder 
except in the cases referred to in paragraphs (1)  (b) and (c) . 

(3) Ownership of part of fungible bulk.-If a security is part 
of · a fungible bulk a purchaser of the security is the owner of a 
proportionate interest in the fungible bulk. 

(4) Notice to broker.-Notice of an adverse claim received by 
a broker or by a purchaser after the broker takes delivery as a 
holder for value is not effective against the broker or the pur
chaser, except that, as behveen the broker and the purchaser, the 

· -purchaser may demand delivery of an equivalent security as to 
which no notice of an adverse claim has been received. -

l. S ec. 6 6 ( 1 }  deals wi th s ome speci fic cases i n  which 

it might be dou,btful whether delivery has occurred , 

and seems to b e  in order. 

2 .  I find s e c . 6 6 ( 2 )  di fficult . I t  s ugge s ts that a broker 

(who acts or s e l ls to the purchaser - S ec. 4 4 ( 2 ) } may 

s ometimes hold a s ecurity for a purchaser , who i s  then 

the owner , wi thout holding i t  under the circums tances 

s et out in s ec. 6 6 ( 1 } (b) and ( c ) so as to make the 

purchaser a holder. I s uppos e that thi s  contemplates 

a purchas e by the broker for the purchaser but i n  the 

name of the broker or of s ome other person. 
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I t  may a l s o  contemplate a purch a s e  of a certificate 

endors ed in b l ank whi ch either has been identified 

in the broker ' s  records w i thout noti fication to 

the purchas e r ,  or which i s  i denti fiable in some way 

by extrins ic evidence a s  having been bought for the 

purchas er. { I  have no t checked the Act to determine 

the s ignifi cance of b e ing a holder , or o f  being an 

owner who i s  not a holder. I note , e. g. , in S ec . 

6 1 { 7 ) that a holder may conver t  an endors ement i n  

b l ank into a special endors ement. ) 

3. Sec. 6 6 ( 3 ) s eems intended to improve the pos ition 

of customer s  whose broker be-comes inso lven t. 

Presumab ly , the earmarking of a s ecurity under 

S ec. 6 6 ( 1 ) ( c ) would take the s ecurity out of 

the " tangible bulk " , but i f  t he cus tomer could 

show that he ever acquired an interest in a 

s ecuri ty which went into the " tangible bulk " 

he would at leas t have an interes t in the " tangible 

bulk " which would come ahead of the interes ts 

of general creditors. 

4 .  Sec. 6 6 { 4 ) on the face of it i s  s ensible . I t  i s  

pres umably needed to cover the period between the 

acqui s i tion of the s ecurity and its regis tration 

in the purchaser ' s  name or i ts earmarking for him:  

in i t s  absence he might los e h i s  posi tion as 

bona f ide purchas er . I t  i s  also s ens ib l e , though 

pos s ibly harsh on the broker , to a llow the 

cus tomer to decline buying a lawsuit by demanding 

shares not sub j ect to an adverse c laim. ( I  don ' t  

think that on an " exclusio al terius " bas i s  it can 

be s uggested that where there i s  no broker involved , 
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a notice to the purchaser after delive ry would 

h ave any effect) . 

67. (1) Delivery of security.-Unless otherwise agreed, if a 
sale of a security is made on an exchange or otherwise through 
brokers, 

(a) the se1ling customer fulfils his duty to deliver when he 
delivers the security to the selling broker or to a person 
designated by the selling broker or causes an acknowl
edgement to be made to the selling broker that it  is held 
for him ; and 

(b) the selling broker, including a correspondent broker, act
ing for a selling customer fulfils his duty to deliver by de
livering the security or a like security to the buying· 
broker or to a person designated by the buying broker or 
by effecting clearance of the sale in accordance with the 
rules of the exchange on which the transaction took place. 

(2) Duty to deJivcr.-Except as otherwise provided in this 
section and unless otherwise agreed, a transferor's duty to deliver 
a security under a contract of purchase is not fulfilled until he de
livers the security in negotiable form to a purchaser or to a person 
designated by the purchaser, or causes an acknowledgement to be 
made to the purchaser that the security is held for him. 

(3) Delivery to broker.-A sale to a broker purchasing for 
his own account is subject to subsection (2) and not subsection 
( 1) . unless the sale is made on a stock exchange. 

3 8  

1. This section appears unexceptionab le. The s el ler 

mus t del iver a s ecuri ty " in negotiable form" to 

the purchas er or s omeone des ignated by the purchas e r , 

or to his broker i f  the purchase was through 

a broker. The s e l ling broker c an then d e li ver tha t  

s ecuri ty " or a l i k e  s ecurity " t o  the buying b rok er . 
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2 .  I am not s ure tha t  the words " in neqotiable form "  a n� nP

fined anywhere in the Act .  They are probab ly c lear 

enough , but I am not sure wheth e r  a s ecurity speci fically 

endors ed to the purchas er i s  in negotiable form. I s  

anyone? 

3 .  I s  i t  c lear that an acknowledgment under S e c. 6 7 ( 1 ) or 

S ec. 6 7 ( 2) mus t  be one which e f f ectively al lows the perso1 

to whom i t  i s  made to get a s ecurity in negotiab l e  form? 

( Probably Sec. 6 9  i s  the answer - a trans ferer must on 

d emand s upply a purchaser with any requi s i te nec e s sary to 

ob tain regis trati on) . 

Notes : 

68. (1) Right to reclaim possession.-A person against whom 
the transfer· of a security is 'vrong-:ul for any reason, including his 
incapacity, may against anyone except a bona fide purchaser re
claim possession of the security or obtain possession of any new 
security evidencing all or part of the same rights or claim damages . .  

(2) Recovery if unauthorized endorsement.-If the transfer I 
of a security is wrongful by reason of an unauthorized endorse- � 
ment, the owner may reclaim possession of the security or a new . 
security even from a bona fide purchaser if the ineffectiveness of ! 
the purported endorsement may be asserted against such purchaser 
under section[64. ] 

(8) Remedies.-The right to reclaim possession of .a  security 
may be specifically enforced, its transfer may be restrained and the 
security may be impounded pending litigation. 

1 .  S ec. 6 8 ( 1 ) seems clear enough. Except as again s t  a bona 

fide purchaser. The wronged owner can do one of two 

things : either reclaim the s e curity or obtain pos s e s s ion 

of its replacement , or claim damages. However , it would 

be nece s s ary to b e  s ure 'that the caus e o f  action for 

damages is estab l i shed e l s ewhere in the Act :  a right to 

c laim damages agains t " anyone " c annot mean " anyone in the 

world " , but mus t  mean " anyone agains t whom a cause o f  

action exis ts , "  e. g. The i s suer , whom S ec. 6 4 ( 2) makes 

l iab le if it reg i s ters a trans fer on an unauthori zed 

endorsement. 

I would think that the plainti ff could s ue for both 
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the prop er ty and damages , but would have to elect for 

one or the other before j udgment . Is that right , 

and i s  i t  c lear? 

2 ( 1 ) Sec. 6 8 ( 2) goes on to s ay that the owner may get 

b ack the s e curity , or a s ub s titute s ecurity , even from 

a bona fide purchaser , i f  the ef fectivene s s  of the 

purported endorsement may b e  a s s erted under S ec . 6 4 , 

whi ch makes i t  nece s s ary to go back to that s ection . 

( 2 )  The protection under S ec. 6 4  again s t  the as s er tion 

of an ine ffective endors ement i s  given to 

( a) a purchaser ( i. e. , one who takes an i ntere s t  

under a voluntary transaction - S ec. 4 4 ( 2 ) 

( b )  for value ( i. e. , presumably h e  mus t  give valuab l e  

consi deration under contract law) 

( c ) without notice of an advers e c lai m ( i. e . , 

a cl aim that a trans fer i s  wrongful or that a 

particular advers e person i s  the owner of or 

has an interest in the s ecurity ( sec. 4 4 ( 2) ) . 

( d )  who has i n  good faith ( i. e. , wi th hones ty in 

fac t) 

( e ) received a new , rei s s ued or r e-regis tered 

s ecur i ty on regi s tration of trans fer ( " received " 

i s  not defined) . 

( 3 ) Thi s  cumulati ve l i s t  mak e s the protected purchaser 

s ound like a "bona fide " purchaser , but , even 

i f  the use of d i fferently phra s ed criteria did not 

put the reader on guard (wh i ch i t  mi ght well fai l 

to do) , Sec . 6 8  makes i t  clear that there may b e  a 



"bona fide purchaser " who does not fall within the 

clas s  protected under S ec . 6 4. I f  s o , who is  a 

bona fide purchaser who i s  not included? The 

analys is i sn ' t  made ove r ly easy. 

( 4 ) A " bona fide purchas er "  ( s ec. 4 4 ( 2 ) ) mus t b e  a 

purchaser ( S ee ( a) , above) and he mus t h ave given 

value ( s ee ( b )  above) . He mus t  also do s omething 
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in good faith and wi thout noti ce , but i t  i s  a 

d i f ferent something. What the "bona fide purchas er " 

mus t do in good fai th and wi thout noti ce i s  to take 

delivery of a s ecurity in bearer form or of a 

s ecuri ty in regis tered form i s s ued to him or 

endors ed to h im or in b lank. What the purchaser under 

S ec. 6 4 ( 1 ) mus t  do in good faith and without notice 

is to " receive a new , rei s sued or re-regis tered 

s e curity on registration of trans fer . "  I t  therefore 

appe ars that the "bona fide purchaser " who i s  not 

protected under S ec. 6 4  is the one who has not 

procured the regi s tration of the trans fer , i. e . , 

the one who holds i t  endor s ed in b lank or speci fica lly 

endors ed to him. 

( 5 ) The result appear s to b e , then , that the owner 

can get b ack h i s  s ecurity at any time unti l the 

tran s fer i s  accepted by the i s sue r  and a new 

s ecurity i s s ued and received by the purchas er. 

At tha t  point the owner c an no longer get back the 

s ecuri ty , but he can sue the is s uer under S ec. 6 4 ( 2 ) .  

The i ss ue r  i s  precluded from suing the person who 

pres ented the trans fer unles s  the latter knew that 

the s i gnature was unauthori zed. 



( 6 )  The effec t of S ec tions 5 6 , 6 4  and 6 8  appears to be 

as follows : 

( a ) S e c . 56 ( 1 ) confers on every purch as er the 

rights of hi s trans feror unle s s  he i s  

party to fraud o r  i l l egality o r  as a 

prior holder had notice of an adver s e  claim . ) 

( b )  In addition S e c . 56 ( 2 ) confers the s ecurity 

4 2  

upon a "bona fide purchaser " " f ree from any adverse 

claim " . Thi s  by i ts el f  i� open to confl i cting 

interpretations . "Advers e c laim" includes 

a claim that a " trans fer " is "wrongful " .  Does 

i t  include a claim that a " trans fer" i s  based 

upon an ine f fecti ve s ignature? The argument 

for the affirmative would be that an ins trument 

in the form of a transf er i s  included in the 

word " trans fer " whether it is e f fective or not . 

The argument for the negati ve would be that a 

trans fer based upon an ine ffective- s ignature 

is ineffective and i s  therefore no trans fer 

at all . The relationship between s e c s . 6 4 ( 2 ) , 
7 3  and 7 4  bears on the argument .  Sec. 6 4 ( 2 )  
appears to impose an absolute l i abi lity upon an i s su 

who accepts an ineffective endorsement . S e c . 7 3  

imposes a duty o f  inquiry into " adverse claims " 

only i f  the i s suer has notice and goes on to 

provide a way in which i t  may d i s charge the duty ; 

if a claim based upon an ineffe ctive endors ement 

i s  an " adverse c l aim" the two provis ions are in 

conf l i ct . S e c . 74 exonerate s an i s suer from 

l i ability to an owner who incurs a los s  a s  a 

result of the regi stration o f  the tran s fe r  of a 

s e curi ty i f  the nece s s ary " endorsements "  were 

there and the i s suer had no duty to i nquire into 

" adverse c laims " or dis charged the duty ; thi s  



doe s  not clear ly bear on the q ue stion under 

d i s cuss ion but doe s appear to form part o f  

the code deal ing with " adverse claims " and 

( since it exonerates an i s s uer who relies 
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upon an " endorsement ")  can be recon c i le d  with 

se c .  6 4 ( 2 )  on ly i f  an ineffe ctive endorsement 

( the acceptance of which impo s e s  l i abi lity und e r  

s e c. 6 4 ( 2 ) ) i s  not a n  " en dorsement "  the 

presence of whi ch exonerates the i s s uer , a cir

cums tance which sugg e s ts that there are two 

mutually exclusive code s in CBCA , one ( se c. 5 6 , 
s e c. 7 3 ,  s e c . 7 4 )  dealing wi th " adverse c laims q 

and the other ( se c . 6 4 , sec . 6 8 ) dea l ing with 

ineffective endorsements .  

(c ) As stated above , sec . 6 4 ( 1 ) and s e c. 6 8  appear to 

provide a complete code for the effect of the 

ineffe ctivene s s  of a s ignature insofar as 

ownership is concerned .  They appe.ar to s ay 

tha t  the owner has the right to claim title 

against 

( i )  a purchas er who i s  not a "bona fide 

purchaser " ,  and 

( ii )  a "bona fide purchas er " who has not 

received a new , reis s ued or re

regis tered s ecuri ty on regis tration 

of the trans fer . 

but not agains t a "bona fide " purchas e r "  who 

has received s uch a new , rei s sued or re- regis tered 

s ecurity. 

( d) I t  seems to me that a good deal of c lari fi cation 

could be provided by including in the definition 

of " adverse claim" a s tatement that it does 

not include claim that a trans fer i s  ineffective 
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( though the use o f  the phrase throughout the Part 

would have to be che cked first)  or a l ternatively 

by s aying tha t  S e c . 5 6  i ts el f  does not protec t  

a bona +ide purchaser against a c la im that a 

s i gnature i s  ineffective ( though that might be 

tantamount to s aying that " adverse c laim" other

wi s e  includes a c laim bas ed upon an ineffective 

signature) • 

( e ) Upon regi stration , the owner ' s  r i gh t  to the 

s ecurity is los t ,  and ins tead he has a new 

right of action in damages agains the i s suer , 

as well as any whi ch the general law g ives him 

for , e . g .  fraud . 

( f ) " Ineffective " i s  not defined . Presumab ly an 

" ineffective " s i gnature i s  one whi ch i s  forged 

or s igned without authority or wi tnciut capaci ty . 

Pres umably a s ignature obtained by fraud i s  

effective where the general law would give e f fect 

to i t .  ( But note that under s e c . 4 7 ( 5 )  lack of 

capacity of an infant appears to be cured 

vis-a-vis the corporation but not otherwis e )  • 

( g )  I f  B ,  a bona fide purchase r , achieves regis tration 

on the s trength o f  a purpor te d  endorsement by 

the regi stered owner ,  A ,  which i s  ine ffect ive , he 

can c learly give good title to another purchaser , 

D ,  whether D i s  a bona f ide purchaser or not ,  so 

long as D was not a party to fraud or i llegali ty . 

( h )  I am not entire ly cle ar about the continued 

effect of a mis s ing link in the chain of title . 

Suppos e  A ' s unendorsed certifi cate i s  inadvertently 
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included in a number o f  cert i f i cate s sent to 

be trans ferred to B ,  a broker ,  so that A ' s  

certi fi cate i s  cance lled and a n ew one i s sued 

to B .  Suppos e B then s e l l s  to C ,  a bona f ide 

purchaser . There i s  no ineffe ctive s i gnature , 

and probably A has nothing but an adve r s e  c laim 

against whi ch C is prote cted by CBCA s e c . 5 6 ( 2 ) . 

69. (1) Right to requisites for registration.-Unless otherwise 
agreed, a transferer shall on demand supply a purchaser with proof 
of his authority to transfer or with any other requisite that is nec
essary to obtain registration of the transfer of a security, but if 
the transfer is not for value a transferer need not do so  unless the 
purchaser pays the reasonable and necessary costs of the proof and 
transfer. 

(2) Rescission of transfer.-If the transferor fails to comply 
with a demand under subsection (1 ) within a reasonable time, the 
purchaser may reject or rescind the transfer. 

1 .  Thi s i s  a " further as s urances " provis ion and s eems 

qui te appropriate . 

2 .  Does s e c . 6 9 ( 2 ) s ugges t that rej e ction o r  res c i s s i on 

is  the only remedy? There s hould b e  a righ t  to 

sue , and there probab ly i s . Should i t  b e  made 

c learer? 

70. Seizure of security.-No seizure of a security or other 
interest evidenced thereby is effective until the person making the 
seizure obtains possession of the security. 

1 .  Th is i s  a useful aid to negotiabil i ty. 

2 .  What i s  the meaning of " other interes t evidence 

thereby " ?  Other than what? Shouldn ' t  it b e  

" any interes t "  i f  w e  intend to go that far? 
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71. (1) Duty to register transfer.-Where a security in reg� 
istered form is presented for transfer, the issuer shall register the 
tr_ansfer if I 

(a) the security is endorsed by an appropriate person, as ! 
defined in section[ 61]; 

(b) reasonable assurance is given that that endorsement is 
genuine and effective ; 

(c) the issuer has no duty to inquire into adverse claims or 
has discharged any such duty ; 

(d) any applicable law relating to the collection of taxes has 
been complied with ; 

(e) the transfer is rightful or is to a bona fide purchaser ; and 
(f) any fee referred to in subsection[ 45 (2)] has been paid. 
(2) Liability for delay.-Where an issuer has a duty to reg-

ister a transfer of a security, the issuer is liable to the person pre
senting it for registration for loss resulting from any unreasonable 
delay in registration or from failure or refusal to register the 
transfer. 
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1 .  S ec. 6 4 ( 2 ) makes the i ss uer respon s ible for regi s tering 

a security upon an ineffective endors ement. S ec. 7 1 ( 1 ) 

makes him r espons ible for delaying or re fus ing the 

regis tration of a proper transfer. Fol lowing s ections 

define h i s  rights and duties s omewhat further , but i t  

seems fair to s ay that the i s s uer i s  required to fol low 

bus ine s s  practi s e s  whi ch leave open the pos s ib i li ty 

of fraud and mi s take , and to assume financial 

respons ibility for the fraud or mis take i f  thos e 

practi ses prove i nadequate to protect i t. Cons idering 

the interes ts of investors as a whole , and the fact that 

the sys tem is intended for the bene fit of investors 

and the compani es in which they i nve s t , i t  s e ems 

reas onable that the compani e s , as the collective veh i c l e  

for those interes ts , should bear the los s which 

accompanies the b ene fit. 
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72. (1) Assurance that endorsement effective.-An issuer may 
require an assurance that each necessary endorsement on a security 
is genuine and effective by requiring a guarantee of the signature 
of the person endorsing, and by requiring 

(a) if the endorsement is by an agent, reasonable assurance 
of authority to sign ; 

(b) if the endorsement is by a fiduciary, evidence of appoint
ment or incumbency ; 

(c) if there is more than one fidudary, reasonable assurance 
that all who are required to sign have done so ; and 

(d) in any other case. assurance that corresponds as closely 
as practicable to the foregoing. 

(2} "Guarantee of the signature" defined.-For the purposes 
of subsection (1) , a "g-uarantee of the signature" means a guaran
tee signed by or on behalf of a person reasonably believed by the 
issuer to be responsible. 

(3) Standards.-An issuer may adopt reasonable standards 
to determine responsible persons for the purpose of subsection (2) . 

(4) •'Evidence of appointment or incumbency" defined.
"Evidence of appointment or incumbency" in paragraph (1)  (b) 
-means 

(a} in the case of a fiduciary appointed by a court, a copy 
of the order certified in accordance with subsection 47 (7) , 
and dated not earlier than sixty days before the date a 
security is presented for transfer ; or 

(b) in any other case, a copy of a document showing the ap
pointment or other evidence believed by the issuer to be 
appropriate. 

(5) Standards.-An issuer may adopt reasonable sta11dards 
with respect to evidence for the purposes of paragraph (4) (b) . 

(6) No notice to issuer.-An issuer is deemed not to have 
notice of the contents of any document obtained pursuant to sub
section (4) except to the extent that the contents relate directly to 
appointment or incumbency. 

(7) Notice from excess documenta�ion.-If an issuer demands 
assurance additional to that specified in this section for a purpose 
other than that specified in subsection ( 4) , and obtains a copy of a 
will. trust or partnership agreement. bylaw or similar document, 
the issuer is deemed to have notice of all matters contained therein 
affecting the transfer. 
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I n  s ome cases thi s  s e c tion limits by speci fi c  reference what 

the i s s uer can require , and in others imposes the s tandard 

of reasonablenes s . I f  the i s s uer goes further h e  w i l l  b e  

liable in damages for fai lure to regi s te r , and i f  the 

evidence it gets proves false it w i l l  be liable i f  i t  

accepts an ineffec tive s ignature . I t  wi l l  a l s o  be fixed with 

knowledge of anyth ing it gets in excess documentation , 

whi ch i s  an additional inducement to be reasonab l e . 



73. (1)  Umited duty of inquiry.-An issuer to whom a se
curity is presented for registration has a duty to inquire into ad
verse claims if 

(a) written notice of an adverse claim is received at a time 
and in a manner that affords the issuer a reasonable op
portunity to act on it before the issue of a new, reissued 
or re-registered security and the notice discloses the 
name and address of the claimant, the registered owner 
and the issue of which the security is a part ; or 

(b) the issuer is deemed to have notice of an adverse claim 
from a document that � ': obtained under subsection[72 (7) .] 

(2) Discharge of duty.-An issuer may discharge a duty of 
inquiry by any reasonable means, including notifying an adverse 
claimant by registered mail sent to the address furnished by him 
or, if no  such address has been furnished. to his residence or regu
lar place of business, that a security has been presented for regis
tration of transfer by a named person, and that tbe transfer will 
be registered unless within thirty days from the date of mailing 
the notice either 

(a) the issuer is served with a restraining order or other 
order of a court ; or 

(b) the issuer is provided with an indemnity bond sufficient 
in the issuer's judgment to protect the issuer and any 
registrar, transfer agent or other agent of the issuer 
from any loss that may be incurred by any of them as a 
result of complying with the adverse claim. 

(3) Inquiry into adverse claims.-Unless an issuer is deemed 
to have notice of an adverse claim from a document that it obtained 
under subsection[72 (7) ]or has received notice of an adverse claim 
under subsection ( 1 ) ,  if a security presented for registration is en
dorsed by the appropriate person as defined in section[61l the issuer 
bas no duty to inquire into adverse claims, and in particular, 

(a) an issuer registering a security in the name of a person 
who is a fiduciary or who is described as a fiduciary is not 
bound to inquire into the existence, extent or correct de
scription of the fiduciary relationship and thereafter the 
issuer may assume without inquiry that the newly reg-
istered owner continues to be the fiduciary until the 
issuer receives written notice that the fiduciary is no 
longer acting �s such with respect to the particular 
security ; 

(b) an issuer registering transfer on an endorsement by a 
fiduciary has no duty to inquire whether the transfer is 
made in compliance with the document or with the law of 
the jurisdiction governing the fiduciary relationship ; and 

(c) an issuer is deemed not to have notice of the contents of 
any court record or any registered document even if the 
record or document is in the issuer's possession and even 
if the transfer i s  made on the endorsement of a fiduciary 
to the fiduciary himself or to his nominee. 

(4) Duration of notice.-A written notice of adverse claim 
received by an issuer is effective for twelve months from the date 
when it was received unless the notice is renewed in writing. 
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Notes : 

1 .  Sec . 7 3  gives s ome protec tion to the i s s uer by 

Notes : 

( 1 ) l imiting hi s duty of i nqui ry to claims o f  whi ch 

i t  has notice , 

( 2 )  giving him reasonable ways of d i s charging i ts 

duty o f  i nquiring i nto adverse claims , 

( 3 ) protecting h im against certain adverse claims 

if he acts properly . 

74. (1) Limitation of issuer's Iiability.-Except as otherwise 
provided in any applicable law relating to the collection of taxes, the 
issuer is not liable to the owner or any other person who incurs a 
loss as a result of the registration of a transfer of a security if 

(a) the necessary endorsements were on or with the security ; 
and 

{b) the issuer had no duty to inquire into adverse claims or 
had discharged any such duty. 

(2) Duty of issuer in default.-If an issuer has registered a 
transfer of a security to a person not entitled. to it, the issuer shall 
on demand deliver a like security to the owner unless 

(a) subsection (1)  applies ; 
{b) the owner is precluded by subsection [75 (1) ] from: assert

ing any claim ; or 
{c) the delivery would result in overissue, in which case the 

issuer's liability is governed by section[48J 
.{ ' 

1 .  Sec . 7 4 ( 1 )  goes on to protect the i ss uer agains t c laims 

by the owne r  of whi ch the i ss ue r  has no noti ce . 

2 .  Sec . 7 4 ( 3 ) requires the i ssuer to i ssue a s ubs titute 

s ecur i ty unles s every thing was apparently in orde r , 

the owner was precluded from demanding i t  by fai lure to 

noti fy the i ssuer , or the s ub s titution would result in an 

over i s sue . 

3 .  See note 6 (b )  to sec . 6 8 : Do secs . 7 3  and 74  pro tect 

the i s s uer i f  an endorsement is inef fective? 



75. (1) Notice of lost or stolen security.-Where a security has 
been lost, apparently destroyed or wrongfully taken, and the owner 
fafls to notify the issuer of that fact by giving the issuer written 
notice of his adverse claim within a reasonable time after he knows 
of the loss, destruction or taking and if the issuer has registered a 
transfer of the security before receiving such notice, the owner is 
precluded from asserting against the issuer any claim to a new 
security. 

(2) Duty of issuer to issue a new security.-Where the owner 
of a security claims that the security has been lost, destroyed or 
wrongfully taken, the issuer shall issue a new security in place of 
the original security if the owner 

(a) so requests before the issuer has notice that the security 
has be'en acquired by a bona fide purchaser ; 

(b) furnishes the issuer with a sufficient indemnity bond ; 
and 

(c) satisfies any other reasonable requirements imposed by 
the issuer. 

(3) Duty to register transfer.-If, after the issue of a new 
&ecurity under subsection (2) , a bona fide purchaser of the original 
security presents the original security for registration of transfer, 
the issuer shall register the transfer unless registration would 
result in overissue, in which case the issuer's liability is governed 
by section[48. ] 

(4) Right of issuer to recover.-In addition to any rights on 
an indemnity bond. the issuer may rec0ver a new security issued 
under subsection (2) from the person to whom it was issued or any 
person taking under him other than a bona fide purchaser. 

Note : Thi s  governs los t and des troyed certi f icates . I t  

appears to be unob j ectionable o r  in accordance with 

good bus ine s s  practi s e . 
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76. (1) .A,gent's duties, rights, etc.-An authenticating trustee, 
registrar, transfer agent or other agent of an issuer has, in respect 
of the issue, registration of transfer and cancellation of a security 
of the issuer, 

(a) a duty to the issuer to exercise good faith and reasonable 
diligence ; and 

(b) the same obligations to the holder or owner of a security 
and the same rights, privileges and immunities as the 
issuer. 

(2) Notice to agent.-Notice to an authenticating trustee, 
registrar, transfer agent or other agent of an issuer is notice to 
the issuer with respect to the functions performed by the agent. 
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Thi s  imposes duties upon trans fer agents which s eem 

entirely proper , and permit notice of loss to go to them . 

' 
W . H .  Hurlburt 

September 2 6 , 1 9 7 8  




