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THE SEIZURE OF SHARES

The seizure, bv a creditor, of a debtor's shares in a
company raises problems because of the very nature of a share.
The body of this paper is aimed at providing some of the
answers or, at least it is hoped, making the problems more
obvious.

Historically.

At common law shares in a company "were deemed to be

mere choses in action, and hence not subject to levy and sale

(1)

upon execution." This situation was altered, in England,

by The Judgements Act, 1838, 1 & 2 Vict., ch. 110 (®)yhich

provided, in sections 14 and 15, for a charging order agéinst
shares. However, in Canada, the common law had already been
altered by 1838. 1In Maloof v. Labad (1912), 22 0.W.R. 99,
Riddell J. states:

"The first statute in Upper Canada is

that of 1831, 2 Wm. IV, ch. 6 and the

original of all the subsequent legislation

is in 1849, 12 Vict., ch.23. The statute

now in force ....., the statute of 1909, Edw.

VII, ch. 47, sec. 11 (1) ié the same (with

mere verbal differences) as the original Act

of 1849, 23 Vict., ch. 23 sec. 2 (sic)."

(1) 23 Corpus Juris 327. See also Maitland's Lectures in

Equity 115, Morton v. Cowan (1894), 25 O.R. 525 and
Madoof v. Labad (1912, 22 O.W.R. 99.

(2) See Page 2. Section 14 was amended by The Judgements
Act, 1840, 3 & 4 Vict., ch. 82, sec. 1. See page 3.




1ae vuagements Act, 1838,1 & 2 Vict. ch. 110

14. And be it enacted, That if any Person against whom any Judgment
shall have been entered up in any of Her Majesty's Superior Courls at
Westminster shall have any Government Stock, Funds, or Annuities, or
any Stock or Shares of or in any Public Company in Englard (whether
incorporated or not), standing in his Name in his own Right, or in the
Namc of any Person in Trust for him, it shall be lawful for a Judge
of onc of the Superior Courts, on the application of any Judsment
Creditor, to order that such Stack, Funds, Annuitics. or Shares, or such
of them or such Part thercof respeciively as he shall think fit, shall
stand charged with the Payment of the Amount for which Judoment
shall have been so recovered, and Interest thereon, znd such Order shall
entitle the Judgment Creditor {o all such Remedies as he would have
been entitled to if such Charge had been made in his Favour by the
Judgment Debtor; provided that no Proceedings shzll be taken to have
the Benefit of such Charge until after the Expiration of Six Calendar
Months from the Date of such Order.
15. And in order to prevent any Person against wkom Judgment shall
have been obtained from transferring, recciving, or disposing of any
Stock, Funds, Annuities, or Shares hereby authorised to be charzed for
the Benefit of the Judgment Creditor undzr an Orcer of 2 Judge, be it
further enacted, That every Order of a Judge charging any Government
Stock, Funds, or Annuities, or any Stock or Shares in zny Pebiic
Company, under this Act, shall be made in the first instance ex parta,
and without any Notice to the Judgment Debtor, and shall be an Order
to show cause only; and such Order, if any Government Stock, Funds,
or Annuities standing in the Name of the Judgmesnt Debtor in his own
Right, or in the Name of any Person in Trust for him, iIs to be affected
by such Order, shall restrain the Governor and Company of the Bank
of England from permitting a Transfer of such Stock in the meantime
and until such Order shall be made absolute or discharged; and if any
Stock or Shares «of or in any Public Company, standing in the Name of
the Judgment Débgor in his own Right, or in the Name of any Person
- in Trust for him, is or are to be affected by 2ny such Order, shall in
like Manaer restrain such Public Company from Termitting a Traosfer
* thereof; and. that if, after Notice of such Order to the Person or
Persons ;'c:)f_b’e Testrained thereby, or in case of Corporations to a2ny
" *authorised Agent of such Corporation, and bzfore the same Order shall
be discharged or made zbsolute, such Corporation or Person or Persons
- shall permit any such Traasfer to be made, then aad in such cass the
Corporation or Person or Persons so permitting such Transfer shall be
liable to the Judgment Creditor for the Value or Amount of the Prop-
erty so charged and so transferred, or such Part thercof 2s may be
sufficient to satisfy his Judgment; and that no Disgosition of ths Judg-
ment Debtor in the meantime shall be valid or effaciual as 2gainst the
Judgment Creditor; and further, that unless tha Judgment Debtor shall

within a Time to be mentioned in such Order show to a Judge ... one
of the said Superior Courts sufficient Cause to the contrary, the said
Order shall, after Proof of Notice thereof to the Judament Debtor, his
Attorney or Agent, be made absolute: Provided that any such Judgs
shall, upon the application of the Judgment Debtor, or any Person
interested, have full power to discharge or vary such Ordzr, and to
award such Costs upon such Application as he may think fit.

-
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1. . .. That the aforesaid Provisions of the said Act [ic. Judgments

Act, 1838, s. 143, shall be deemed and taken to extend to the

of any Judgment D=

Funds, Annuities, or Shares as aforesaid as also in
Interest, or annual Produce of any such Stock,
Shares; and whenever any such Judg
Right, Title or Interest, vest
or Reversion, in, to, or out of any such Sto
Shzres as aforesaid which now are or shall he
name of the Accountant-General of the Court of Chancery or
Aceountant General of the Court of Exckequ
Dividends, Interest, or annual Produce ther
such Judge to make any Order as to such Stock
Shares, or the Interest, Dividends, or annual

Interes:

btor, whether in Possession, Remainder, or Re-
version, and whether vested or contingent as well in any such Stocks,
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er, or in, to, or ou: of the
eof, it shall be lawsul
, Funds, Agnuities, or
Produce therzof, in *ha

the Dividends,

Funds, Anasities or
ment Debtor shall have any Estziz,
ed or contingent, in Possession, Remainder,
cks, Funds, Anav'ties or
reafter be standing in the

:r

for

same Way as if the same had been standing jn the Nama of a Trusess

of such Judgment Debtor: Provided always, that no order
Judge as to any Stock, Funds, Annuities or Sha
name of the Accountant-General of the Court
Accountant-General of the Court o
Dividends, or annual Produce thereof, shall
Compuny of the Bank of England, or an
mitting 2ny Transfer of such Stocks;

Fuiids, And

of Chancery or i
f E_xchqqugrk or as to the Intersst,
prevent the Goverzor znd
¥ Publi¢ Company, from per-
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&s, or Shares, or

payment of the Interest, Dividends, or :iﬁnir‘alilyébéifég‘ﬁmreaf, in scch

manner as the Court of Chancery:
ively may direct, or shall have any
had charged such Stock, Funds, A
Dividends, or. annual Produce th
Creditor, with the Amount of the

Order. [Emphasis added.]

or the Coliff of Exchequer Iespect-
greater ﬁﬂé&t,@%d‘iﬁ such Detror
nnuities, or"Shards, or the Intersst,
ereof, - in favour of the Jodorment
Sum to be rhentioned in oy such



The statute of 1831, 2 Wm. IV. ch. 6 provided that
shares in a company were to be subject to execution. The Act
followed the 1849 Act, noted by Riddell J. as being "the
same (with mere verbal differences) as the statute of 19009..
..", which was then consolidated in The Execution Act,

R.S.0. 1914, ch. 80. (3

The Ontario Statute of 1909, 9 Edw. VII, ch. 47
(0.S. 1909, ch. 47) proved to be the basis for Alberta's

first step in the area of execution in respect of shares.

The Consolidated Rules of the Supreme Court (1914) pursuant
to The Supreme Court Act of 1907, ch. 24 followed in Rules

610 to 613, *) the ontario provisions. |

In 1933, The Seizures Act, S.A. 1933, ch. 16, sec. 45
repealed Rules 609 to 627 of the Rules of the Supreme Court
and repealed The Extra-Judicial Seizures Act, R.S.A. 1922,

Ch. 96 (which made no mention of the seizure of shares) and
(5)

enacted, in its section 7, the modern predecessor of the
present section 7 of The Seizures Act, R.S.A. 1970, ch. 338. (6)
In 1955, The Seizures Act S.A. 1933, ch. 16 was amended

by The Seizures Act, R.S. A 1955 " ch.. 307 and section 7 took

the form that is presently 1n force - w1th the exceptlon of
sub-sections 2 and 3 Wthh were reorganlzed by section 2 of
An Act to Amend The Selzgres ‘Act, S.A. 1965, ch. 87.

(3) See page 6.

(4) See page 7.

(5) See page 9 and 10.

(6) See pages 11 and 12. Note private company additions.



AN ACT to provide Jor making Stock held in Companies haring o
Jeint Transferadle Stock, ableto the satisfaction of Dekis.

d

- [Passed 28th Jannary, 1832

Wa EREAS itis Just and expedient, that the Stock keld br individu-

als, either in Banking Institztions or in other Companies lawfillr created Presmts.

within this Province, and having a joint transferable Stoclk, shozld be
subject to be taken and sold in satisfaction of debts, in the same manner
as other personal property.—Be 42 therefore enacted by the Iing’s Most
Excellent Majesty, by and with the advice and consent of the Legistative
Council 2nd Assembiy of the Province of Upper Canada, constiinted and
assembled by virtue of and under the authority of an Act passed in the
Parliamentof Great Britain, entitled  An Actto repeal certain perts of an
Act passad in the fourteenth year of His Majesty’s Reizn, entitled < An
Act for making more effectual provision for the Governmen: of the
1

Province of Quebee, in North America,” and to make farther. provision

for the Govermuent of the said Province,™ and by the anthorior ¢
sane, That the Stock held by any person In any Bank, eria an
ration or Company in this Province having 2 joint transfrah!
shall be liable to be taken and sold in Execuiion, in thesame m

other personal property of the Debtor.

{0 ¢
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U
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(2]
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1. And be it further enccted by the authority.aforesaid, That

and may be lawful for the Cashier of any sach, Bank, or for ths proper
“Officer of any other such Cérporation or. Compazy, upon the
»of a Certificate under the,.qugl and,Seal of Office of the Sheny acting
- upon any Execution, declaring to whom ary Stock t2ken vpon such Ex-
- ecution shall have been sold By him, to transfor such Stock from the name

of the-original Stockholder to the name of the person or parsens who

may be named in such Certificate as the purchaser or purehasers vnder

such Execution; and that such purchaser or purchasers shall from thence-

forth be entitied to receive all dividends snd profiis arisin;
Stock, and shallin all other respects be considered in the P
of the former Stockholder. . e - '



Shares nnd
dividends and
cquitable
interesty
therein,

- shaves or dividends in an incorporated banlk OF an ineorpor-

12. Shares and dividends, and any equitable or other right,
property, interest or equity of redemption iu or in respeet of

ated company having transferable shares shall be deemed 1o
be personal property found in the place where uotice of the
seizure thereof is served, and may be seized under exeeution
and may be sold thereundar in like manuner as other per-
sonal property. 9 Bdw. VIL c. 47, s. 10. g

!

13.—(1) The Sherift on being informed on behwf of theNotiecot 1
execulion ereditor ihat the exceution debtor has such sharves,” o
and on being required to seize the same, snall forthwith
serve a copy of the execution on the bank or company with
a notice that all the shares of the execution debtor are seized
thereunder; and from the time of service the seizure shall be
deemed to be made and no transfer of the shares by ther )
execution debtor shall be valid unless and until the seizure
has been discharged; and every seizure and sale made under
the execution shall ineclude all dividends, premivms, bonuses buty of b :
or other pecuniary profits upon the shares seized, and the®Fcompany.
same shall not, afier notice as aforesaid, be paid by the bank
or company to any one except the person to whom the shares
have been sold.

(2)° Such seizure may be made and notice given by the How scizure
Sheriff where the bank or company has within kis bailiwick ™™
a place at which serviee of process may be made. 9 Bdw.
VIL ¢. 47, s. 11, : .

14. If the bank or company has more than one place rrovisions for
where service of process may be made, and there is some place e L
where transfers of shares may be notified to and entered by plece of
the bank or company, so as to be valid as regards the bank or
company, or where dividends or profits as aforesaid on stock
may be pald other than' the place where service of such
notice has been made, the notice shall not affect any

transfer or payment of dividends or profits duly made

‘and entered at any snch other place, so as to subject the bank

or company to pay twice, or so as to affect the rights of any
bona fide purchaser, until after the.expiration of a period
from the time of service sufficient for . the transmission of
notice of service by post from the place where' it has been
made to such other place, which notice it shall ‘be the duty

[ 4

of the bank or company to so transmit. 9 Edw. VIL c. 47,
s. 12, ’ ' : : '

15, Where any such share s sold the Sheriff shall within Marde of pro-
ten days aflter the sale serve upon the bank or company at iy e e
some place where service of process may be made a copy of
the exceution, with his. certifieate cndorsed thereon ecrtify-
ing the sale and the name of the purchaser who shall have
the same rights and be under the same obligations as if he
had purchased the share from the exceution debior at the
time of the service of notjce under 'scetion 13. 9 Bdw. VIIL

e. 47, s. 13.

16. Nothing in this Act shall affect-any remedy which thesavies ot an
exceution ereditor might, without this Act, have had AEZAINSE S oo,
any sueh share or the dividends, premums, bongses or other
pecuniary profits in respect thercof ; and the provisions of
the next preeeding four scelions shall apply to such remedy
in so far as they ean be applied thereto, 9 Edw. VIIL e, 47,

s. 14, )
64 5, . -




The Consolidated Rules of the Supreme Court (1914)

Seizure of
shaores

610. Shares in any corporation having transferable shares
may be seized under execution and sold thercunder in the manrer
hereinafter provided. [0. Statutes, 1909, c. 47, s. 10]

611. The sherifffon being informed on behalf of the exccuticn
creditor that the execution debtor has such shares and on being
required to seize the same;shall forthwith serve a copy of tha
execution, together with a notice that all the shares of the execy.
tion debtor are seized thereunder upon the corporation at iis
place of business within the province where transfers of shares
may be notified and entered by the corporation so as to be valid
as regards thé corporation; and from the time of service the
seizure shall be deemed to be made and no transfer of the shares
by the execution debtor shall be valid unless and until the seizure
has baen discharged; and every seizure and sale made under
the execution shall include all dividends, premiumns, bonuses c-
other pecuniary profits upon the shares seized, and the same shall
not, after notice as aforesaid, be paid by the bank or company
to anyone except the person to whom the shares have been sold.
[0.S. 1909, c. 47, s. 11.] i

612. Where any such share is sold the sheriff shall, within
ten days after the sale, serve upon the: corporation at the same
place as in the next preceding : Rule f‘m‘eﬁt;ionéd a copy of the
execution with his. cerfificate: endorsed ''théreon * certifying the
sale and the name of the purchaser who.shall have the same rights
and be under the same :obligations as if the had purchased the
shares from the execution ‘debtor at the time of the service of
notice of the writ of execution. [ib. s. 13.]

613. Nothing in these Rules shall affect any remedy which
the execution ereditor might, . without ‘these Rules, have had
against any such shares or the. dividcnds,},prcmiums, bonuses
or other pecuniary profits in respect thereof; and the provisions
of the next preceding Rules shall apply to such remedy in so far
as they can be applied thereto, [ib.: I G e

614. The sheriff may seize -and sel.iomy eqititable or other
right, property, interest or equity of redemption in or in respect
of any goods or other personal property, Including leaschold
interests in land, of the exccution debtor, and the sale shall convey

whatever cquitable or other might, propérty, intercst or equity

of redemption the execution debter had or was entitled to in

or in respect of the goods or othor personal property ot the time
of the delivery of the exceulion to the sheriff for execution. [338;
0S. ib. s. 17)] .



What amounts to Seizure?

As at common law shares were not exigible at all,
to determine what amounts to a seizure of a share one must
look at the Act that makes it exigible. Subsection 7 (1) of
The Seizures Act, R.S.A. 1970, ch. 338 provides that shares
"shall be deemed to be personal property. Found in the

place where notice of the seizure thereof is served, and
may be seized under execution and may be sold thereunder in
like manner as other personal property." Subsection 7 (2)
provides that the sheriff, on being required to seize shares
of the debtor, "shall (a) seize the share certificates or
other documents evidencing the ownership of the shares,
and (b) either before or within five days after the seizure,
serve a copy of the writ of execution on the bank or ccmpany
eeeess”™ Subsection 2, from a plain reading, contemplates a
distinction between the seizing of shares and the filing of
a notice with the company to prevent further transfers
(requiring both). This would, with subsection 1's "seized
... in like manner as other personal property", I"submit,
eliminate the possibility in Alberta of a "constructive"
seizure of shares whereby a service of a copy of a writ of
execution on the company preventlng further transfers of the
shares would be a seizure t AT

In this regard our Act must be- compared with the
Execution Act of British. Columbia. -In Royal Bank of Canada

v. Canadian National Fire Insurance Company, [1920] 3 W.W.R.

o

517, Murphy J. comments., ,
"This Act pIOVia%s‘a method of execution
against shares held by ‘a. }udgement debtor

by constructlve as dlstlnguished from

actual seizure.™ . a0

¢ . I L R S



-

MeLeulSD AGL. DJA. LY3D, Cil. 10

Place of
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of effect of
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copy of
execution

Remedizs
saved

7.—(1) Shares and dividends, and any equitable or other §
right, property, interest or equnty of redemptwn in or m
respect of sharves of dividends in an incorporated bank or
an incorporated company having transferable shares shall
be deemed to be personal property found in the place where
notice of the seizure thereof is served, and may be seized
under execution and may be sold thereunder in like manner
as other personal property.

(2) The sheriff on being informed on behalf of the execu-
tion creditor that the debtor has such shares as aforesaid
and on being required to seize the same, shall forthwith
seize the share certificates or other documents evidencing
the ownership of the said shares and thereupon shall
serve a copy of the execution on the bank or company with

a notice that all the shares of the debtor are seized there-
under; and from the time of service the seizure shall be
deemed to be made and no transfer of the shares by the
debtor shall be valid unless and until the seizure has been
discharged; and every seizure and sale made under the
execution shall include all dividends, premiums, bonuses or

other pecuniaxy profits upon the shaves seized, and the same.

shall not, after notice as aforeszid, be paid by the bank or
company to anyone except the person to whom the shaves

.have been sold.

(3) Such seizure may be made and notice given by the
sheriff of the judicial district or subjudicial district within
which the bank or company has a place at which service of
process may be made, or where a shave register is kept.

(4) If the bank or company has more than one place
where service of process may be made, and there is some
place where transfers of shares may be notified to and en-
tered by the bank or company, so as to bz valid as regards
the bank or company, or where dividends or profits as afore-
said on stock may be paid other than the place wheve sex-
vice of such notice has been made, the notice shall not affect
any transfer or payment of dividends'or profits duly made
and entered at any such other phce so as to subject the
bank or company to pay twicey 6r-so as to affect the rights
of any bona fide purchaser, until after the expiration of a
period from the time of service sufficient for the transmis-
sion of notice of service by post from the place where it has
been made to such other place, \\hlch notice it shall be the
duty of the bank or company to'so transmit. ‘

(5) Where any such share is sold the sherifi shall within
ten days after sale serve upon the bank or company at some
place where service of process may be made a copy of the
execution with his certificate endorsed thereon; certifying
the sale and the name of the purchaser w ho shall ha\e the
same rights and be ander the $ame obligations as if he had
purchased the share from ’chn debtor at the time of the ser-
vice of notice under subsection (2) of this section.

(6) Nothing in this Act shall affect any remedsy which
the creditor might, without this Act, have had against any
such share or the dividends, premiums, bonuses or other
pecuniary profits in respect thereof and the provisions of
the next preceding four subsectxons shall apply to such
remedy in so far as they can be applied thereto.

z b‘
"
w
e
Culd
o
(2]

xg

&

Procedare
by shaoiid



Shares of
private
companies

(7) If a sheriff seizes the shaves of a debtor in 2 private
company he shall first offer them for sale to the other share-
holders or any one of them in such private company, and
send by mail to the company at its registered ofiice and to
at least three other shareholders of the company if there be
so many, and if not to the other shareholders, notice of the
seizure, and shall sell the shares seized or any part of them
to any shaveholder who within thirty days of the date of
the mailing of the notice makes an offer for the purchase

thereof at a Price which appears to the sheriff to be reason-
able and within the 5ame period pays the purchase price to
the sherift, and any shares remaiming unsold at the expira-
tion of the said period shall be sold by the sheriff in the
same manner as any other personal property.



The Seizures Act, R.S.A. 1970, ch. 338

Seizure of
shares and
dividends

Exigibility of Shares and Dividends

7. (1) Shares and dividends, and any equitable or other
right, property or interest or equity of redemption in or in
respect of shares or dividends, in an incorporated bank or
an incorporated company having transferable shares shall
be deemed to be personal property found in the place where
notice of the seizure thereof is served, and may be seized
under execution and may be sold thereunder in like manner
as other personal property.

(2) The sheriff, on being informed by or on bzhalf of the
judgment ereditor that the debtor has such shares as are
referred to in subsection (1) and on being required to seize
them, shall

(a) seize the share certificates or other documents
evidencing the ownership of the shares, and

(b) either before or within five days after the seizure,
serve a copy of the writ of execution on the bank
or corapany and a notice that all the shares of the
debtor are seized thereunder.

(8) When the notice referred to in subsection (2),
clause (D) is served, no transfer of the shares by the
debtor is valid unless the sheriff notifies the bank or ecomp-
any that the seizure has been withdrawn.

(4) Every seizure and sale made under the execution
shall include all dividends, premiums, bonuses or other
pecuniary profits upon the shares seized, and the same shall
not, after notice has been given in accordance with sub-
section (2), be paid by the bank or company to anyone
excepi the person to whom the shares have been sold.

(5) The seizure may be made and notice given by the

- sheriff of the judicial district within which the bank or

company has a place at which service of process may be
made, or whére a share register is kept. T

(6) Where the bank or company has more than one place
where service of process may be made, and there is some
place where transfers of shares may be effected and entered
by the bank or company so as to be valid as regards the
bank or company, or where dividends or profits 2s aforesaid
on stock may be paid, other than the place where service of
the notice has been made, the notice does not affect any
transfer or payment of dividends or profits duly made and
entered at any place, other than the place where service of
the process was made, so as to subject the bank or company
to pay twice, or so as to affect the rights of any bona fide
purchaser, until after the expiration of a period from the
time of service sufficient for the transmission of notice of
service by post from the place where it has been made to
such other place, which notice the bank or company shall
{ransmit.

(7) Where any share is sold the sheriff shall within ten

. days after sale serve upon the bank or company aft some

place where service of process may be made 2 copy of the
execution with his certificate endorsed thereon, certifying
the sale and the name of the purchaser.

11.



(8) The purchaser has the same rights and is under the
same obligations as if he had purchased the share from the
t%gk))’mr at the time of the service of notice under subsecton

(9) Nothing in this Act affects any remedy that the
creditor might, without this Act, have had against any share
or the dividends, premiuras, bonuses or other pecuniary
profits in respect thereof, and subsections (2) to (8) =pply
to such remedy in so far as they can be applied thereto.

(10) If a sheriff seizes the shares of a debtor in 2 private
company he shall first offer them for sale to the other
shareholders or any one of them in the private company,
and send by mail to the company at its registered oSice and
to at Jeast three other shareholders of the company if there
are 50 many, and if not to the other shareholders, notice of
the seizure, and sell the shares seized or any part of them
to any shareholder who within 30 days of the date of the
mailing of the notice

(a) makes an offer for the purchzse thereof at a price
that appears to the sheriff to be reasonable, and
(b) pays the purchase price to the sherify.

(11) Any shares in a private company remaining unsold
at the expiration of the period of 30 ddys shall be sold
by the sheriff in the Same manner as any other personal
property. [R.S.A. 1955, c. 307, 5. 7; 1965, c. 87, s. 2]

-, 1



13.

Murphy J. was referring to the Execution Act, R.S.B.C.

1911, ch. 79 (which is nearly identical to the Execution
Act, R.S.B.C. 1960, ch. 135 - the Act presently in force).
Section 20 provides:

"The Sheriff..... on being required to seize

the same, shall forthwith serve a copy of

the writ of execution on the company with

a notice that all the stock or shares

which the defendant has in the capital stock

of the company are seized accordingly, and

from the time of service no transfer of the

stock or shares by the defendant shall be

valid, unless and until the seizure has

been discharged."
I would submit that the two pieces of legislation are
plainly distinguishable and the Alberta legislation does
not provide for the "constructive" seizure allowed by the
B.C. counterpart. This necessity'of 'physically seizing
the shares will be»retqfnedltg I@%éigin this paper.
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The Seizure of Interestd in Shares and The Judgements Act.

At the beginning of this paper it was indicated that
the common law regarding a debtor's shares was, in England,
first changed by The Judgements Act, 1838, 1 & 2 Vict. ch. 110

which provided for charging orders. Two questions arise at
this point: What is the position of The Judgements Act today

in Alberta and what is its relation to The Seizures Act?




- dividends or profits as aforesaid on the sadd s

Company to
transmit by post
notlce of seizure
to other ofiicers,
from office where
served. .

Shares to be per-
sonal property at
place where notice
of seizure served.
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191t, c. 79

Shares in Inccnpmute(l Compenizs.

DeDeld,C.

.18, tXIl:éOI’pOI‘aﬁOnS established for the purpose of trade or
profit, or for the construction of any work, or for the acquisizion

of gain, shall be deemed incorporated tompanies for the purposz

of the next six succeeding sections of this Aci, althonugh they or
not called compames in the Act or charter incorporating them. or
in their meinorandum or articles of association.
s. 17,

15. All stock, shaves, and dividends of shareholders in aoy
incorporated corriﬁzmy in the Province, having iraansferable joint
stock or shares, shall be held to be personal property, and shall
be liable to bonA-fide creditors for debts, and mayr be atiached,
seized, and sold under writs of execution in like manner as oiher
personal property. R. S. 1897, c. T2, s. 18

20. The, Sheriff to whom a writ of execution is addressed, on
being informed-on behalf of the plaintiff that the @efendant kas
such stock ox shaves, and on being required to seize the same, shall
forthwith serve a copy of the writ of execution on the company
with a notice that all the stock or shares which the defendant kas
in the capital stock of the company are seized accordingly; an
from the time of service no transfer of the stoek or shares by the
defendant shall be valid, unless and until the seizure has been
discharged; and every seizuve and sale made under the same shall
include all dividends, premiums, bonuses, or other pecuniary profis
upon the stock or shares seized, and the same shall not, afier noiice
as aforesaid, be paid by the company to any one except ike pa\m
to whom the stock or shares have been sold by the Sheriff, unlzss
and until the seizure is discharged, on pain of paying the same twice.
R. S 1897, . 72 s. 19

21. If the compzm) has more th‘m one place where service of
process may be made upon them, and there is some place whe"e
transfers of stock or shaves may be notified ip and entered by
the compauy so as to be valid as regards the commpany, or where
tock or shares mayx
be paid other than the place where service.of such notice has been
made, the notice shall not affect any transfer or payreent of dividen
or profits duly made and entered at any such other place, so
subject the company to pay twiee, or to aSe-t the rizhts of
bona-fide purchaser, until after the expiration of a period from the
time of service sufficient for the transmission of noiice of service.
by post from the place where it has been made
which notice it shall be the duty of the company

R. S. 1897, c. 72, s. 20.

ends

as

io such other place,

22. The stock or shares in the $aid ecapital stock shall be held
10 be personal property, found by the Sherii¥ i the pxace where

notlce of the seizure thereof is served as aforesaid. R
c. 72, s 21,

Y
Vi

4

RS 1897, e 12,

to’
."
10 transmit by post.

S 1897,

Whaz ghall b
daernzd
comnani

2 €ividar

Sheri® to sarve 2
copr of the writ
the company with
notice of s»izora

Sharas not to be
transferrad while
vodar Olzate.

Sale under saizur:
10 Inclods it
Cividends,

of s:o:a. eze.
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Mode of proceeding 23. Where suel stock or share is sold under a wriz of execution,
to complete sale

and trausfer, the Sheriff by whom the writ has been execuied shail. within ten

days after sale, serve upon the corpany, 2t some place where serviese

of process may be made, au attested copy of the wriz o7 exevuiion,

with his certificate indorsed theresn, certifying the name of the
purchaser, who shall thereafter be the helder of the sioe: or share,
and shall have the same rights and be under the same obiizations as
if he had duly puvchased the stock or share from the proprivior
thereof; and the proper officer of the company shall enter such sale
as a transfer in the manner by law provided. R. s, BT, e T
s. 22,

J

L]

to impair the remedy -
Act, bave had agaipst 2oy

f;:;ler:ﬁei: alt other 24 Nothing in this Act shall be construed
which the pluaintift might, without this
stock or shares in such capital stock as aforesaid, by charging
order, attachment, or otherwise, and the provisions of the last
four preceding sections shall applr to such remedy in so far as~
they cau be applied thereto. R. 8. 1807, e 72, 5. 23 o

APy LR N

Writs of eleglt or 5. No writ of elegit or writ of fieri facias de terris shall be -
fi, fa. land - . . . - - . . - s 7
abollshed, - issued in this Province, but the writs of fieri facias de terris now in

the hands of the Sherift for any

county shall remain ia full force,
virtue, and effect. R, S, 1897, c.

12, 5. 25 {part) ; 1899, c. 27, s 227
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In Some Aspects of the Charging Order as a Remedy for
Unsecured Creditors (1967) 3 U.B.C.L. Rev. 83 C.R.B. Dunlop

notes:
"Canadian courts early decided that the

charging order sections of The Judgements

Acts of 1838 and 1840 were part of Canadian

law, insofar as they had not been repealed

or amended by Canadian legislation."
Dunlop goes on to cite several cases including the Alberta
division of McDougall and Secord v. Inglis (1909) 2 A.L.R.

341 (S.C.) that will serve as a convenient starting point.

In McDougal and Secord v. Inglis, an order was applied

for and obtained to charge a Fund in Court. The importance
of the case to us stems from the comment of Beck J.:

"The Imperial Acts, 1 and 2 Vict. c. 110, ss 14
and 15, and 3 and 4 Vict. c.84, s.l mentioned in English

Order 46, Rule 1, do not apply to moneys in Court, but
nevertheless a charging order can be made against moneys
in Court under the general jurisdiction of the Court..... "

This is the only mention by Beck J. of The Judgements Acts

but implicitly I ‘would submit, he accepted them as applicable
to Alberta. ;
In Miller-Morse Hardware Company, Limited v. Smart, [1917]

3 W.W.R. 1113 (Sask. S.C.), where an application to have a

charging order on shares made absolute was made by notice of
motion, it was held that The Judgements Acts of 1838 and 1840
were in force by virtue of section 12 of the Northwest Territor-
ies Act, R.S.C. 1906, ch. 368, providing:

AR RS

Cp
f ok
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"Subject to the provisions of this Act, the
laws of England relating to civil and criminal
matters, as the same existed ... in the year
[1870], shall be in force in the Territories,
insofar as the same are applicable... and ...
have not been, or are not hereafter, ...
repealed, altered, varied, modified or
affected by any Act ...."

Being, then, that The Judgements Acts were in force

here before The Seizures Act - the question becomes one of

whether The Seizures Act has replaced The Judéements Acts

or they coexist. Little assistance is gained from the case
law as there is, with the exception of a case to be noted

shortly and the aforementioned McDougall and Secord v. Inglis,

a lack of any decisions of Alberta Courts in the seizure of
shares or use of charging orders on shares. For this reason
the following judgements of B.C., Manitoba, Saskatchewan
and Ontario, few as they be, -must be considered.

In Goodbun v. Mitchell (No. 5), :[1929] 3 W.W.R. 622
(Man. C.A.) Truemanvi.A.ytpok the-position.that the remedies
provided by The Execution Act, R.S.M. 1913, ch.66 were

additional to and not in place of the ;emedies offered by the

The Judgements Act of‘1838 against .shares: -

' "Sec. 14 and its related sections were enacted
to give to a judgement creditor a more direct
and simpler,metﬁod\ofgréabhing“shares of a
bank or company owned :by the judgement debtor
than that pfovided by The Judgements Act, 1838,
1 & 2 Vict. ch. 110. This Act is not repealed

or superseded in all its parts by sec. 14 and

may be resorted to independently or in aid of the

(7)

section."
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The court refused to grant the order holding (1) that the
court had no jurisdiction in equity to appoint a receiver

to sell the interest in the shares (2) equitable execution
could only be used in aid of legal execution and here, as the
company was not a "company in Manitoba" (not having a place
for service in Manitoba) legal execution was not possible

(3) the order was not within The Judgements Acts of 1838

and 1840 - there being no order nisi.
One aspect of note arises in respect of the first

listed ground of decision. Fullerton J.A. said:
"With the exception of Sayre v. Gilfoy,
[1925] 1 wW.W.R. 992 (Alta. S.C.) .... no case
was cited to us .... in which an order for the
appointment of a receiver and the sale of an
equity in shares by way of equitable execution
was made."

Later Fullerton J.A. added:
"There may have been something in the procedure
or practice of the Courts of Alberta which
justified the making Of the order in that case
but in view of the ‘authorities quoted above,

I am not prepared to follow it."

(7)

The Section 14 referred to ﬁrovided:

"All shares and dividends of stockholders in any incorporated
bank or other company in Manitoba having transferable joint
stock shall be held, considered and adjudged to be personal
property, and shall be liable as such to bona fide creditors
for debts and may be attached, seized and sold under writs

of execution issued out of the Court of King's Bench in like

manner as other personal property may be sold under execution."
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The authorities to which he referred were in respect
of the inability to order a receiver to sell and included
Herold v. Budding (1916) 37 O.L.R. 605.

In Sayre v. Gilfoy, [1925] 1 W.W.R. 992 the defendant

debtor had an equitable interest in some shares (a right

of redemption - the shares being held as security for a debt
due him from the defendant) and the plaintiff applied for
the appointment of a receiver. 1Ives J., after stating the
facts, rendered judgement - the whole of which is reproduced
on the next page.

Unless Fullerton J.A. had more before him than just the

case report of Sayre v. Gilfoy it is not clear why he made

reference to Sayre v. Gilfoy as a case where "a sale of an
equity in shares by way of equitable execution" was made.

My reading of the judgement would lead me to submit that
Ives, J. felt that the appointment of a receiver was what
"he is entitled to ... as and by way of equitable execution".
The receiver was not to sell without leave. At any rate,

the Alberta provisionsnrgspecting;shares;in effect at the

time of Sayre v. Gilfqy were”qqgta;ped in the Rules of the

Supreme Court (1914), éqtﬁgﬁt earlier in this paper. Ives J.

made no reference to them or any other authority. (8)
Returning to the question of the position of The
Judgements Act and its charging order today. In Annett and

Annett v. Randall, an unreportedﬁgecision:of MacFarlane J.

e

. - - - b
N Faty T4

In Tehane et al V.'Portéous\g;;§l311917]f2;W.W.R. 560
(Sask. S.C. Ch. ) Elwood J. held that one could not reach
stock by the appointment of a receiver (only the dividends)

but one had to get a charging order.



"In my opinion the defendant’s interestis not exigible under
fi. fe. goods, but the plaintiff is entitled to have the interest
applied in payment of the debt and his apphication for the
appointment of a receiver should be granted. He is eatitled to

this as and by way -of equitable execution and the most con- |

venient method of attacking this property. The receiver

.should not be permitied to sell without leave and, if the
Trusts & Guarantee Co., Ltd., will consent io act as receiver
that company under the circumstances here, will be 2prointed ;
if not then I appoint the sheriff without his being required to
give security.
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(B.C.S.C.) of July, 1952. The opposite position to that taken
in Goodbun v. Mitchell was taken - i.e. that the remedies were

not coexisting.

MacFarlane concluded that where a remedy against shares
was available under the Execution Act, then The Judgements Acts
had been repealed to that extent.

In the same vein, Sullivan J. noted, obiter, in Re Patmore

(Cestui Que Trust) in resolving a question concerning the charg-

ing of shares in a foreign corporation that"... the discussion

leads one to consideration of The Judgements Act of England, 1838,

1l & 2, Vict. ch. 110 and its amendment in 1870, the provisions

of both of which become the law of this jurisdiction and remained
so until the British Columbia enactment of the Execution Act,
R.S.B.C. 1897, ch.72." [Goodbun v. Mitchell was distinguished

in Re Patmore, so that the charging order was allowed, on the

ground that the "street certificates" in the foreign company
were as exigible as monéy itself and fell under the section of

the Execution Act dealing with money - not shares.]

In Gould, Thorpe and Easton et al v. Albitt (1958), 26 W.W.R.

274 MacFarlane J. commented on his judgement in Annett v. Randall:
"I come to the conclusion that the said
Judgements Act became part of the law of

British Columbia and is in force in this

province in so far as it is applicable and in
so far as it has not been altered by our

Execution Act.

In respect of shares standing in the name of

the judgement debtor or .... in the name of

any other person in trust for him, if they

are not subject to execution under the Execution
Act, a charging order may be made. If the shares

are subject to execution; under the Execution Act,

there is no need for a charging order and in fact

I do not think the English Act is then applicable."
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The decisions of MacFarlane, J. in Annett v. Randall

and the Albitt case were followed in Associates Finance

Company Limited v. Webber and Dixon [1972] 4 W.W.R. 131 where

an application for a charging order on shares was refused
because the Execution Act was available to provide a remedy.

What would be the position in Alberta? I would

respectfully submit that the Alberta Courts would probably

take the position that the remedies of The Seizure Act and

The Judgements Act were both available [i.e.: the former

Act did not replace and repeal the latter Act]. The
rejection of the B.C. cases in favor of the Manitoba case of

Goodbun v. Mitchell can, I submit, be justified on the basis

that the B.C. cases did not give effect to what was section 24
of the Execution Act, R.S.B.C. 1911, ch. 79 (See page 14) and
became section 23 of the Execution Act, R.S.B.C. 1960, ch. 135

which compares with subsection 7 (9) of The Seizures Act,

R.S.A. 1970, ch. 338 (see page 12). This subsection, it seems

to me, means that the remedies that were available_before the

Act - and the charging orders were - continue in existence.

C.R.B. Dunlop takes this position in his already noted article

and goes on to comment that the arguments of MacFarlane are

"somewhat weak in the face of the express words of Section 23."
If the B.C. cases were to be followed - in contrast to

the above submission - The Judgements Act would be available

only as a remedy where execution under The Seizures Act was
not available (as per Annett v. Randall and the Albitt case).

The scope of circuﬁétapcgs not covered by The Seizures Act

would, I submit, be}sqalle:,than the scope of circumstances
not encompassed by the B.C. Execution Act as our statute, by
the wording of section 7 (1) ["Shares and dividends, and any

equitable or other right, property or interest or equity of

redemption in or in respect of shares or dividends ... may be
seized....."] seems to encompass a great deal more than the

comparable section of the B.C. Act (see section 19 on page 14).
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Seizure of Private Company Shares.

Leaving aside the problem just under consideration and
assuming a valid seizure of shares - what would happen if
after sale under execution the directors of the private company
refused to register a transfer of the shares to the execution
purchaser (the limitation in the transferability of shares
being a requirement of the consent of the directors)?

The first thing to be noted is the procedure for the
seizure and sale of shares in a private company provided

by subsections 10 and 11 of Section 7 of The Seizures Act

(see page 12). The subsections clearly provide that the
shares must first be offered to the shareholders but that
does not solve the already mentioned problem.

In Re Goodwin v. The Ottawa and Prescott Railway Company

(1863), 13 U.C.C.P. 254, an application for mandamus to compel
the transfer of stock to an execution purchaser was allowed,
there being sufficient proof of a demand and a refusal.

In the Matter of Guillot and The Sandwich and Windsor
Gravel Road Company (1867), 26 U.C.Q.B. 246, an application for

mandamus to compel the -company to ‘transfer stock to an

execution purchaser was denied because the demand and refusal
were not after the service of?aﬁVhttéstea”cdpy of execution.
Impliedly, had the demand and:refusal been after the service
of the attested copy of execution, mandamus would have been
granted. ' ’

In Oliver v. Granby Consolidated Mining, Smelting and
Power Company, Limited, [1923] 1 W.W.R. 5@; an application

for mandamus to compel registration of a' transfer was allowed

by the B.C.S.C. even though the company kept its register of
shareholders at an office“situate outside of B.C. (The Court
found that the shares representéd property situate in B.C.

and the situs of the shares was in B.C. as far as the Execution

Act was concerned).
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In Re Montgomery and Wrights Limited (1916-17), 38 O.L.R.

335 stock was seized and sold and the execution purchaser applied
for a mandatory order directing the company to record him as
owner of the share. However, an employee (Nelles) of the debtor
claimed a lien against the share, having it as security for a
loan made to the debtor. The court held that "the purchaser
must therefore elect to take an issue with Nelles as to the

bona fides of his claim, or the application must be refused."
This implication is that without the claim of Nelles, the order
would have been granted.

Re Phillips and La Palomo Sweets Ltd. (1921), 66 O.L.R.

577 (Ont. S.C.) introduced a complication to what seems to be
a smooth flow of case law. In response to a motion for a
mandatory order directing the recording of a transfer of shares

to an execution purchaser Middleton J. relied on Lindley on the

Law of Companies, 6th ed., vol. 1, p. 647 which provided that:

"....if their [the directors] consent to a
transfer is necessary, and, in giving ox
refusing their consent to a transfer, they
act bona fide,.with a view to the protection
of the interests of the company, the exercise

of their discretion will not be interferred with

oo sriee 2 PR {

In result, Middleton J.- held that the directors could not be
compelled to record the transfer and the execution creditor's
remedy was to apply for a receiver to collect the dividends.

In regards to the Execution»Act, R.S.0. 1914, ch. 80, Middleton J.

said that as the sedtionSJPIOVided only for the seizure and sale
of "transferable" .shares [see the present section 7 (1) of

The Seizures Act, R.S.A. 1970, ch..338 on page 11 for the same

phrase.], they did not apply-to shares' which could be transferred

only with the director's consent as they were not "transferable".
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The result of this case would have been, then, that
the shares in private companies could never be seized under

the Execution Act of Ontario. This problem arose primarily

because the earlier cases noted did not make it clear whether
or not there was a restriction in the articles with respect
to the transfer of shares.

In Associates Finance Company Ltd. v. Webber and Dixon,
[1972] 4 W.W.R. 131 (already noted) the B.C.S.C. was again

faced with the question of whether the company could be forced

to record a transfer where its articles contained a restriction.

After noting all of the cases already canvassed above,

Anderson J. followed Ex parte Trevascus; Re Wm. McChlloch &
Co. Ltd. (1879), 5 V.L.R. 195. sStawall C.J. stated that:

"The power of the company to decline to register a transfer,

can apply only to a voluntary transfer, not to a transfer
in invitum." Anderson J. refused to follow Re Phillips and

La Paloma Sweets Ltd. and stated that the word "transferable"

should not bear the restricted interpretation placed upon it
by Middleton J. Anderson J. stated that he was aware of the
contention that the freedom of thevshareholders in a private
company was being jeopardized but askedfwhéther<the judgement
creditor is to be deprived Sf his right to ‘have his judgement
satisfied. In result, Anderson J. stated that "The company
cannot refuse to register .the transfer merely because the
articles provide that the directors may décline to accept

any transfer."

I would submit that Associates-Finance would be followed

in Alberta and a private company cobuld be forced by mandamus to
record a transfer to. an execution ‘purchaser. That "transferable"
should not bear the restrictéd m&aning is)’ I submit, evidenced
by subsection 10 and 1l provision’ for privaté companies. As
well, I submit that the argument with respect to the limiting

of private company shareholder's freedom is of lesser force

here because the offer of shares is made to them first by virtue

of the just mentioned subsections.
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The Role of a Corporations Act
The last major question to face us is the prospective

role of a Corporations Act in respect of the seizure of

shares.

The Canada Business Corporations Act section 70 provides:

"Seizure of security - no seizure of a
security or other interest evidenced thereby
is effective until the person making the
seizure obtains possession of the security."
Section 70 of The Corporations Act, S.M. 1976, ch. 40
and of The Business Corporations Act, 1977, S.S. 1976-77,

ch. 10 both follow,word for word, the C.B.C.A. provision.
It is of interest to note the provisions of the Uniform
Commercial Code from which the C.B.C.A. drew its provision:
"Art. 8-317 (1) No attachment or levy upon

a security or any share or other interest

evidenced thereby which is outstanding shall
be valid until the security is actually-Seized
by the officer making the attachment or levy
but a security which has been surrendered to

the issuer may be attached or levied upon at

F a sl
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the source.™
"(2) A creditor whose debtor is
the ownérjg%déhsecurity shall be entitled to
such aid from courts of appropriate juris-
diction, by injunction or otherwise, in reaching
such security or in satisfying the claim by
means thereof as is allowed at law or in equity
in regard to property which cannot be readily
attached or levied upon by ordinary legal process."
The reason why it is advantageous to make seizure of a
share effective only on the actual taking of the share stems
from the needs in respect of the negotiability of securities.
If a constructive seizure is effective, how does a purchaser

of a security know that he is not buying a security that
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has been constructively seized by a creditor of his vendor?
Who bears the burden if an execution purchaser gets the
security: the company? the execution purchaser? the bona
fide purchaser from the debtor? In the interests of the
negotiability of the securities, I would submit that it is
best if only actual physical seizure is allowed (as I sub-
mitted earlier is the case for Alberta).

The question then becomes whether we, in Alberta, need
a provision similar to that of the C.B.C.A. I would submit

that we do not need it as The Seizures Act is sufficiently

clear; however, in the interests of clarity and completeness,
a provision like that in the C.B.C.A. could be included.

I submit that provisions respecting the procedure of seizure
should not be included in a Corporations Act and are best left
- to avoid unnecessary duplicity and possible conflicts =

to other legislation such as The Seizures Act.

3 TE EI RN
Chris Nixon
ol
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August 8, 1978.





