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1 4 1 .  D efinitions . -

PART X I I  

PROX IE S  

" form of  proxy" - " form of  proxy" means a wri tten o r  printed 

form that , upon completi on and execu tion by or on 

beha lf of a shareholder , becomes a proxy; 

Note : Thi s i s  identical with CBCA , s .  1 41 and Ontario 

BCA I s . 115 ( 2 )  . 

"information circu lar" - "informati on circu lar" means the 

circu lar referred to in subs ecti on 1 4 4 ( 1 ) ;  

Note : Thi s i s  b ased upon Ont .  BCA , s .  155 ( b ) . Does su ch 

a defini ti on s erv e any u s efu l  purpose? If in s .  1 4 4 ( 1 )  the 

words "in pres cribed form " are inc luded , no defini tion may 

be necessary. Alternativ e ly ,  i t  cou ld b e  defined thu s : 

- "informati on cir cu lar " means a ci rcu lar , in a form to 

be pres cribed by regu lation s ,  required to be s ent by 

subsection 1 4 4 ( 1 ) . 

"proxy " - " proxy" means a completed and ex ecu ted form of  

proxy by means of which a shareholder appoints a 

proxyho lder to attend and act on hi s beha lf at a 

meeting of  shareholder s; 

Note : Thi s i s  taken from CBCA , s .  1 4 4. The wording in 

Ontario BCA , s .  1 15 ( c )  i s  s lightly di fferent . "Proxyholder" 

seems preferable to "nominee" . As the expression "proxy" 

( and "proxyho lder " )  i s  u s ed elsewhere in the Act ,  e . g . , 

s s. 1 3 3 - 1 35 ,  i t  may be that the term ought to be defined 

in th e original defini tions secti on . 



"proxyholder11 - "proxyholder means a person appointed by 
means of a proxy; 

Note: As the term 11proxyholder" is used in this Part, 
and elsewhere in the Act, should it be defined, and, if 
so, here or in s. 2? 
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["registrant" - "registrant" means a securities broker or 
dealer required to be registered to trade or deal in 
securities under [the laws of any jurisdiction] [the 
Securities Act, .. . ];] 

Note: It is suggested that the provision dealing with the 
duty of a registrant be omitted entirely, in which case no 
definition is required. 

"solicit" and "solicitation" - "solicit [and] "solicitation" 
include [s] 
(a) any request for a proxy whether or not accompanied 
by or included• in a form of proxy, 

(b) . ·any y:eqt.iBst:·,to ·execute or not to execute a form of 
pro�y,: 9r. ,t.o ,revoke_. r,a ,Pli?XY I 

" - , ,, ' " • .... J 

(c) _t}:le s,end�ng of. ,a form of proxy or other cornmunicatio 
' " .! " 

to a shS:,reholde.r. under circumstances reasonably calculate 
to result in the procurement, withholding or revocation 
of a proxy, and . 
(d) the.sending of a form of proxy to a shareholder 
under section 1 43 ,  

but do [es] not include 
(e) the sending of a form of proxy in response to an 
unsolicited request made by or on behalf of a share­
holder, [or] 
(f) the performance [by any person] of ministerial acts 
or professionql services on behalf of a person soliciting 
a proxy, 



[(g) the sending by a registrant of the documents 
regerred to in section 1 4 7 , or 
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(h) a solicitation by a person in respect of shares 
of which he is the beneficial owner. ] 

Notes: 
(1) The basic question is which precedent to follow - the 
CBCA, or the Ontario Securities Act? As the Alberta 
Securities Act will probably follow the latter it would seem 
that the major need for consistency is between the two 
Alberta statutes. 

( 2 )  The OSA defines "solicit and solicitation"1 the CBCA 
uses or 

(3 ) The OSA refers to "any" request, the CBCA to "a" 
request. 

( 4 )  In (c) 1 (d) and (e) 1 the OSA speaks of "the sending or 
delivery". The words "or delivery" seem unnecessary. 

(5 ) In (f) I the OSA inserts the words "by any person", and 
uses the word "ministe.xi_a,l", .where�'the,{CBCA says "administrati, 

(6) The only major poin't ·of' 'dfffer)Eindg ±s· that the OSA omits 
F � t ! ; t- , o:..: • (� M I 

(g) and (h). These are, however·;· in'cl'uded in the category 
of "exempt solicitations" under dsA, s:: 87 ( 2 ) . This has 
only one practical consequen'ce. If, as will be suggested, 
a deliberate falsehood in any soiicitation (whether or not 
it is exempt from the circular forma'lit'ies) constitutes an 
offence, then it does matter whether these two categories 
are classified as "exempt solicitations", as in the OSA, 
OBCA and the current Alberta' Acts,· 6r as "non-solicitations", 
as in the CBCA. There �111 be little difference in practice -
a beneficial owner is unlikely to need to lie in order to 
be given a proxy by the registered owner - but in principle 
there is no reason why it should·not be regarded as a 
solicitation offence. It is suggested that (g) and (h) 
be omitted. 



(7) The final version should only be drafted when it 
is known what form the new Alberta Securities Act will 
take. 

[ "solici ta·tion by or on behalf of the management of a 
corporation" - Text as in CBCA. ] 

Note: This is not defined in the Ontario BCA or SA, 
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though the expression is used. It was presumably considered 
to be unnecessary. 

142. (l) Appointing proxyholder. 

A shareholder entitled to vote at a meeting of shareholders 
may by means of a proxy appoint a proxyholder, or one or 
more alternate proxyholders, who shall not be required to 
be a shareholder, to attend and act [on his behalf] at the 
meeting in the manner and to the extent authorized by the 
proxy and with the authority conferred by the proxy. 

Note: The CBCA could be interpreted to mean that it is 
.,. ..,. . ": :...-- I �. t � , ,. 1 , , 

l 
. 

only the alternate proxyholders who are not required to 
be sharenO"ia�ts r ' A·s' .:;,i?i::o�y1' is defined to mean an executed 
form of pf:-oxy it wo.uld seem that any limitation on authority 
should be' eonta'ined ln. the fo'rrn of proxy itself. A limi ta­
tion could, however, be imposed in some other manner, e.g. ,. 
by a separate letter. The expressions "to the extent 
authorized" and "with the authority conferred" seem to 
mean the same thing. Might it be better to say -, t ' . 

"in the manner and to tlje extent authorized by the share-
holder. "? 

[(la) Rights of proxyholder. 

A proxyholder [who has been duly appointed] may exercise at 
a meeting of shareholders all the rights which could be 
exercised by the shareholder he represents if that shareholdei 
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attended the meeting in person unless the by-laws or the 
proxy provide otherwise, but no by-law may exclude the 
right of a proxyholder to demand a ballot and to vote by 
ballot.] 

Note: This suggested provision is a new one. It might 
be useful to clarify the position. If included, the 
subsections should be renumbered. 

142. (2) Execution of proxy. 

A proxy shall be executed by the shareholder or by his 
attorney authorized in writing. 

Note: The reference to corporate seal, in the Alberta 
and Ontario Acts, has been omitted. 

142. (3} Validity of proxy. 

A proxy is valid only at th� meetin9 i:n respect of which 
, '3tl ''[ .. r: __ .J�) /"� :."i.) 

it is given or any adjburnmerit thereof • 

. : !�_ff·.�,:�:C. ,�: 'J:,f�!,:iJJ� � .  

Note: This is CBCA,. s. l4.2.1,3} �" The1A-lberta and Ontario 
. 

� � ·" l· ... j j' " "' '· __ .. _,j _k "' - � . 

Acts provide for a 12-mont� I?!=.r,ipd; fro:rg ��e da�_
e· of the 

proxy. The CBCA solution! is thpught p.refe,rable. 

[(3a} Form of proxy. ] 

. ., I 
Note: The CBCA does not specify any form of proxy, except 
where the Regulations app1�·, i.e. , ' where a proxy is solicited 
The Alberta and Ontarid ·:Acfs require

· 
all proxy forms to 

state certain matters, e.g., date, shares to which it 
relates, restrictions on authority. It is felt that no 
such requirement is necessary. 



1 42 .  ( 4 }  Revocation of  proxy . 

A shareholder may revoke a proxy 
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( a }  by deposi ting a n  instrument i n  w ri ting executed by 

him or by his  attorney authori zed in writ ing 

( i }  a t  the regis tered office o f  the corporation at 

any time up to and including the l a s t  business day 

preceding the day of the meeting , or an adj ournment 

thereof, [in respect of which the proxy i s  given], or 

( i i }  w i th the chairman of  the meeting on the day o f  

the meeting or an adjournment thereof; or 

( b )  i n  any other matter permitted b y  l aw . 

Note : The words " in respect of  which the proxy i s  giv en" 

seem more appropri ate than " at w hich the proxy is to be 

used" , and are al so con s i stent w ith s .  142 (3 ) .  

[ ( 4 a }  E ff ect of revoca ti on. 

A vote g iven 
-
i � accordc:n

.
ce 

.
w ith a [ duly executed] proxy 

shall be: "va i i
.d notw i ths:�,Eu:1,ding the revocati on o f  the 

' � � �  t � I ' l 

proxy unless· not ice o f t
'J:ie revocation has been given in 

. . . ·' 

I •'" • I 
. 

� " '  ' 

accordance w i th paragrap4_ ( a )  o f  sub s ection ( 4 )  . ]  
r 

Note : Th i s  is  a sugges ted a�dition and w ould pl ace the 

o nus on the shareholder to give proper notice of  revocation . 

A probl em may still ari se where revocation i s  by the death 

of the sharehol der , s ince subsection ( 4 )  deal s only w i th 

revocation by the shareholder . The i ntention of  (4a )  

i s  that the vote w ould b e  valid unl e s s  notice of  the re­

vocation was properly given , i.e . , by depo s i t  at the 
. . 

registered office . or w i th th e  chairman , but in the case 

of death that notice w oul d obviously not be an instrument 

in writing executed by the sharehol der . Sub s ec tion ( 4 a )  



s imply requires that th e notice be given in accordance 

w i th (4) ( a ) , not that the revocation be in conformi ty. 

I s  further clari fication needed? 

142. (5) Deposit of  proxies .  

The directors m ay specify in a notice call ing a m ee ting 

of  shareholders a tim e  not exceeding forty-eigh t  hours , 

excluding Saturdays and hol idays, preceding the m eeting 

or an adj ournment thereo f before which time proxie s  

[ given i n  respect of  the m ee ting] m us t  b e  depo s ited with 

the corporation or i ts agent . 
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Note: Again ,  " given in respect of . .  " seem s  preferabl e to 

" to be used at . • •  " . Such a provi s ion could be i nserted 

in the by-law s , but it seem s  better to require the actual 

time to be s tated in the notice of  the m eeting. 

143. (1) Mandatory sol icitation . 

• �;f ' ,·· il, ·· �-- -� ,"1 ��:·,-

The [m anagement] [director s] of  a corporati on which 
l ·: ' • ·,, �.: � ""\ , .: �:, ·-· L, ,· 

[di stribute s] [ i ssu� s] [ o ffers] i ts s ecurities to the 
- }· : . t- � ·). r 

publ ic shall , concurrently w i th giv�ng notice o f  a m eeti ng 
" 

'! •• • 

! 
, -

of shareholders , send a form of proxy [in prescribed form] 

to each shareholder who i s  entit.led to receive notice 

of the meeting . 
,/ :"'L . 

[ (2 )  Form of proxy . 

The form of proxy requiredl to be sent by sub sec tion (1) 
shall be in the form pre s cribed [by regul a tions made under 

thi s  Act] [by P art . . •  o f  the Regul ations m ade under the 

Secur ities Act , . . •  ] .  · ·  

• � i 

Notes : 

(1) The m a j or pol icy issue is  which corporations should 

be required to sol ic i t  proxies . Under O ntario l aw ,  only 

an offering company i s  required to do so . Thi s  has the 

great advantage that the BCA and the SA apply to the sam e  



companies. The al ternative i s  to make s. 143(1) apply 

to all corporations , as in the CBCA , and then to provide 

exemptions in s. 143(2), thus : 

(2) Exception . - Where a corporation . • •  

[A. does not of fer its s ecurities to the publi c] 

[B. has fewer than f i fteen sharehol ders , two or more 

j oint holders being counted as one sharehol der] 

[ C . is a private company for the purposes of  this  Act] 

. . . the management of the corporation is  not required 

to send a form of  proxy under subs ection (1). 
Al ternative A is  based upon the Ontario L aw. 

Al ternative B is  tha t in the CBCA . 
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Al ternative C i s  based i n  part upon the current Alb erta law. 

(2) Form of proxy. I t  may be suff icient s imply to s tate 

" in prescribed form " . Al ternatively , reference coul d  be 

made to the regul ations under the ( proposed)  new S ecurities 

Act .  The safest courpe may b e  to adopt regulation s  u nder 

the BCA whiop a:r;:� ,i,dent ical ,  as to form and content of 

proxy form;:; , ,\\f}L_th thop e  aqopted under the Securities Act .  

(3) A s  it.is'th'e direCtor s who mus t  send. noti ce of 

meeting , ; the ahty t o  send proxy forms shoul d  rest with them , 

rather than � i th th e "management " .  Al ternatively , i t  is 

sufficien· t s imply to provide that "A corporation shall • . • ". 

(4) The preci se terminology - " i s sues " ,  " di s tributes ", 

" offers " ,  - wi ll depend upon what term i s  employed el s e­

where in the Act and in the Secu ri ties Act. 

143. (3) Offence. 

I f  [ the management of] [ the directors of] a corporation 

fail [ s] to comply wi thou t reasonabl e cause with subsection 

(1), the corporation is guil ty of an offence and l iable 

on summary conviction to a fine not exce eding five thous and 

dollars . 



143. (4) Idem .  

Where a corporation i s  guil ty of  a n  of fence under sub­

section (3), then , whether or not the corporation has 

been prosecuted or convicted , any direc to r  or officer 

of  the corporation who know ingly authori z e s , permits or 

a cqui es ces in such fail ure is al so guil ty of an o ffence 

a nd l iabl e  on summary conviction to a fine not exceeding 

five thousand dollars or to impri sonment for a term not 

exceeding six months or to both. 

9 

Note : Th e whol e que s tion of prescribed o ffences , a s  opposed 

to general offences , under the Act needs to be review ed . 

There is  an additional compl ication here . It has been 

proposed that s .  143(1) should apply only to an is suing 

company , which w ill al so be required to comply w i th a 

s imil ar provi s ion under the Securities Act .  I n  any event , 

virtually every company to which s .  143(1) appl i es w ill 

al so be af fected by the Securi ties Act. There is  consequentl: 

the probl em that the sa:me omis sion' , ;  to s e nd proxy forms , 

w ill constitute an o ff ence unaer bcith acts ( except where 

the omi s s ion is  only in repp ec,t o�;,shareholders not resident 

in Alberta ) . How ever , th e Ont�rio .Secur ities Act prescrib es 

di fferent penal ties - $ 2 5,0 0 0  for a corpora tion , and 

$2,0 0  0 or one year imprisonment or both ,fo r  a director , 

etc . The Ontario BCA does not prescribe any specific 
� 

penal ty for fa ilure to comply w i th the mandatory sol i c ita-

tion provi sions , but th e " general " offence provi sion ( s . 2 5 9 )  

would still apply . 

144. (1) Sol i citation of  proxies . 

Sub j ect to sub s ection (2 ) , a person shall not sol ici t a 

proxy unless  

( a )  in the case  of  a solicitation by or on behalf o f  the 

management of a corporation , an information circul ar 

[in prescribed form] is s ent , either as an appendix to 
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or as a separate document accompanying the notice of 

the meeting , to each shareholder whose proxy is  solicited; 

o r  

( b )  in the c a s e  o f  any other sol i citation , a n  informati on 

circul ar [ in pre scribed form] is  s ent by the person making 

the sol i c itation , concurrently w i th or prior to such 

solicitation , to each sharehol der whose proxy is  solici ted 

and to the corporation . 

Notes : 

(1) Propo sed exemptions are set out in s .  144(2). 

(2) The word " sol icitation " ,  being a defined term, i s  

pre ferred to " sol icitin g " .  

(3) " Information c ircular " is  preferred to "management 

proxy circul a r "  and " di s s ident' s proxy circular " .  The 

l atter term may be inaccurate , and the Ontario BCA and SA 

employ " information circul ar " .  See al so s .  141. 

(4) " in prescribed form " may be unnecess ary . This  may 

e ither be st-;a, t�d in . .  s .  141, or a separate subsection , bas ed 

on s .  14�,(2L, qbov: e ,  m ay be. inserted - see s .  144(3), below . 

( 5 )  It ± s  sugges ted that the requirement in the CBCA , 

that a non-managem ent circular be s ent to the corporation , 

be retained . H owev er , the requirement that ci rculars 

al so be sent to the a�ditor is omi tted . 

144. (2) Exemption . 

Subsection (1) doe s  not; apply to 

( a )  any solicitation , otherw i s e  than by o r  on b ehal f  o f  

the management of  a corporation , where the total number 

of sharehol ders whose proxies are solicited is not more 

than fifteen , tw o or more j o int holders being counted 

as one shareholder; 

( b )  Any sol ici tation by a person made pursuant to section 

[ 4 9] of the S ecurities Act; and 



(c) any so1icitation by a person in respect of shares 
of which he is the beneficial owner. 

Note: This is taken from Ont. BCA s. 118(2) and S.A., 
s. 87(2). The reference in (b) is to the section in 
the Ont. S.A. 

[144. (3) Form of information circular. 
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An information circular required to be sent by subsection 
(1) shall be in the form, and contain the information, 
prescribed by [regulations made under this Act] [Part 
of the Regulations made under the Securities Act ... ]. 

Note: This may not be necessary at all, depending upon 
how "information circular" is defined in s. 141. See 
also the note to s. 143(2), above. 

[144. (4) Copy to Registrar. 

A person required to se�d an· :info�mat5i'on circular shall 
send concurrently a copy' the'reo:f'tb thei Registrar together 
with a copy of the notice of meeting, form of proxy [and 
any other documents for.use in connection with the 
meeting.]] 

Note: Under the Ontario S.A. there appears to be no 
requirement to send copies of information circulars to 
the Commission. If this is to be so, it might be strange 
to require copies to be sent to the Registrar? The 
"any other documents" requirement seems rather too broad, 
and not very precise. 

[144. (5) Offence. 

A person who ... ] 

Note: If included, this would be the same as CBCA, s. 144 
(3), except that it would refer to subsections (1) and (4). 
The remarks on s. 143(3) ,(4), apply. 



[144. (6) Idem .  

I f  the pers on . . . ] 

Note: I f  included , this would b e  the s ame as CBCA, s. 

144(4), but would refer to subsection (5}. See again 

s. 143(3),(4). 

[144. (7) Of fence. 
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Any person who knowingly or reckless ly makes an untrue 

s tatement in any form of proxy , information circular or 

otherwis e in connec tion wi th the s oli citation of a 

proxy comm i ts an offence under subs ection 243(1) of 

this Act.] 

Note: The intention of this provis ion is to ensure that 

a person who s ol icits a proxy , whether or not required 

to under s. 143, and whether or not requ ired to issue an 

inform ation circular under s. 144(1), is gui lty of an 

offence in the circumstances s tated. I t  would apply, in 

particula;r- , tq, a non-:roan,a,g"ement solici tation to 15 o r  
'.' ,·;,; . ;. "\ . -· �J-.. . 

f ewer shareholders .. 

145. (1) Exemption order. 

Upon the application of an interes ted person , the Regis trar 

may make an order on such terms as he thinks fit exemp ting 

such person from any of, t� e requirements of s ubsection 
' �, � 

143(1) or subsection 14�(1), which order may have retro-

s pective effect. 

145. (2) Publication. 

The Regis trar shall set out in the periodical referred to 

in s ection 123 the particulars of exemptions granted und er 

this section together with the reas ons therefor. 



Note : This fol lows the CBCA. The main ques tion is t o  

whom should the power to exempt b e  given. Under the 

Ontario BCA (s. 119(2)) i t  is given to the Commiss ion 

and in Alberta at present to a designated judge ( C.A. , 

s. 138(2)). Under the Ontar io S.A . (s. 89(2}) the 

Commiss i on is g iven power to exemp t ,  but an exemption 

sought under the BCA could be from a requirement which 

is not contained in the SA at all , e. g. a proxy 

solicitation in a non- issuing company . 

146.(1) Duty of proxyholder . 

13 

A person who solicits a proxy and is appointed proxyholder 

shall attend in person or caus e  an alternate proxyholder 

to attend the meeting in res pect of whi ch the p roxy is 

given and [sha ll] comply with the directions of the 

shareho lder who appointed him. 

146. (2) Of fence. 
_:'"_:: 

A p roxyholder or al ternat·�.
' proxyho ld�r who wi t:qout reason­

able caus e  fails to comply with the directions of a 
. . 

shareho lder {under this s ection] is gui l ty of an offence 

and liabl e  on summary convi ction to a fine not exceedin g  

five thous and dol lars o r  to imprisonment for a term not 

exceeding s ix months or to both. 

Note: This reproduces CBCA , s. 146. The wording of  sub­

s ec tion (2) is not enti��ii clear. The " directions" are 

not given " under this section". What s eems to be intended 

is�· - "A proxyholder [ or alternate proxyho lder] to whom 

subs ection (1) applies who; without reasonab le caus e , 

fails to attend a meeting or to comply with the directions 

of a shareholder is gui lty of  an offence . . •  " ,  i. e . , a 

proxyholder who has solicited the proxy. The pos ition 



o f  an al terna te proxyholder is unclear. Presumably, 

1 4  

the alternate has not himself solicited the proxy, bu t, 

in order to b e  enti tled to attend he must be named in i t. 

Cons equently -

( a )  a soli citor can only cause an alternate to attend 

i f  the shareholder has named one; 

( b )  an alternate s hould not be liab l e  unless h e  c an 

also be regarded as having solic i ted the proxy. 

[ 1 4 6. ( 3 )  D emanding ballot . 

Notwiths tanding subs ection { 1 ) , where proxies have been 

solicited by or on beha lf of the management o f  a 

corporation a proxyholder appointed pursuant thereto shall 

not be obliged to demand a ballot in respect o f  any 

matter if the proxies requiring that the shares repres ented 

thereby be voted agains t  what wou ld otherwis e  be the 

decis ion of the meeting in respect of that matter do 

not total more tha� five per cent of a l l  the voting rights 

attached to all the shares entitled to b e  voted and [be] 

repres ented at th e meet ing and it  is apparent that the 

decis ion of the meeting would not be otherwis e  were a 

vote to be taken by ba llot.] 

Note: This provis ion attempts to deal with the s ituat ion 

to which Alberta C.A. , s. 14 3 ,  S . A., s. 10 5 and Ontario 

BCA ,  s. 1 2 1 ,  S.A . s. 8 8, apply. It is cons idered that i t  

is the duty o f  the proxyho lder to demand a ballot, 

rather than that of  the.chairman. However , on balance i t  

is felt that s uch a provis ion is undes irable and should 

be omitted entirely. No such provis ion appears in the 

CBCA. 
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[ 1 4 7. ( 1 )  Duty of  regis trant . 

Shares of  a corporation . . . .  ] 

Note: I t  is sugges ted that the entire CBCA , s. 1 4 7, b e  

omitted altogether and b e  contained only i n  the Secur i ti es 

Act. The provisions are not contained in the Ontario BCA 

or the current Alberta C . A. ,  and do not appear i n  the 

" Proxies '' part of the correspond ing Securities Acts . 

Regu lation of  brokers and dea lers is ess entially a 

matter for securities , rather than companies , legislation. 

1 4 8. ( 1 )  Restraining order. 

I f  a form of  proxy [or information circular] contains an 

untrue s tatement of a material fact or omits to s tate a 

mater ial fac t required therein or neces sary to m ake a 

statement contained therein.not mis leading in the l ight 

of the circumstances in which it was mad e , an interes ted 

person or th e Regis trar may apply to a court and the 

court may make any order .i:t .,thinks fit inc luding , without 

res tri cting the generality of the foregoing , 

( a) an order res training the solicitation [of a 

proxy] , the hold ing of th e meeting , or [ res training] 

any person for implementing or acting upon any 

resolution passed at the m eeting to whi ch the 

form of proxy or [information circular] relates; 

. ), � ,\ 

( b )  an ord er requ1ring a correction of any form of 
' .  ; 

proxy or [ information] circular and [ requiring] a 

further solicitation; 

( c )  an ord er ad j ourning the meeting. 

1 4 8. ( 2 )  Not ice to Regis trar. 

An applicant under this s ection shall give to the Regis trar 



notice of the application and the Regis trar is entitled 

to appear and to b e  heard in person or by counsel. 

Note: This duplicates CBCA , s. 1 4 8 ,  with some minor 

amendments . I t  may be that sub section ( 2 )  should go 

further and require notice of application to b e  g iven 
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to the corporation and to the person who is sued the form 

of proxy or information c ircular in ques t ion. I n  almost 

every case the form and c ircular will also b e  s ub ject 

to the S ecurities Act. Should not notice als o  b e  g iven 

to the Commi s s ion? 

l J l.. �-� (, :, \ ' 
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A. INTRODUCTION 

PROXIES 

Certain ess enti al principles are common to mos t  recent 

Canad i an compani es legis lation and are app li cable und er ex isting 

A lberta law . Thes e  are : 

( i )  A ny shareholder entitled to vote at a m eeting o f  

sharehold ers is entitled to appoint by proxy a prox yhold er to 

represent him and to vote his shares at the meeting . 

( i i )  W i th certain ex ceptions ,  appli cable to sm al l o r  priva te 

companies , every corporation which giv es notice o f  a shareholders' 

meeting mus t  s end to every shareho lder a form of prox y  i n  pre­

s cribed form . 

( i i i )  W i th s ome exceptions , no corporation o r  person m ay 

sol icit a proxy from a shareholder wi thout send i ng an inform ation 

c ircular in pres cribed form . 

However, there are a number of poi nts of  d etai l ,  part i cul ar ly 

regarding the ex ceptions under ( i i )  and ( iii ) , whi ch require 

ex am ination. The two m ajor issues s eem to b e: 

( a )  In  what circums tances should soli c i tation o f  prox i es 

be m andatory? 

(b) In wha t  circumstances should a corpora tion o r  other 

person who soli cits prox ies be requi red to comply wi th the detailed 

regulations governi ng the form and content o f  information circulars? 

B. RELA TIONSHI P  TO SECURITIE S  LEG I SLA TION 

The v arious Securities A c ts in Canada contain d etai l ed 

prov is ions governing the soli c i tation of  prox i es , the send i ng o f  

an inform ati on ci rcular and the form and contents of the v arious 

documents required to be s ent . On the assumption that Alb erta wi l l , 

in the near future , amend i ts exis ting Secur i t i es A c t  and w i l l  





a dopt legis lation c losely model led on the Ontario Securities 

A ct ,  the latter will b e  taken as the model for the purposes o f  

these di s cuss ions. Two aspects o f  securities legis la tion ar e 

of  particular rel evance in de·termining the extent to which 

company law must deal with the ques tion of  proxy solicitation: 

( i) Corporations which are affected. 
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A s  a broad generali zation , a provincial S ecurities A c t  

wi l l  appl y  t o  a l l  corporations ,  wh erever incorp orated , which 

i ssue or trade in securities within the province , or whose 

s ecurities are l i s ted on a s tock exchange within the province. 

I n  addition , by s. 1 ( 1 )  { 3 6.iv. ) , the Ontario A c t  applies to any 

corporation to which the ( Ontar io ) Bus iness Corporations A c t  

applies which offers i t s  securi ties t o  the pub l ic. 

{ i i ) Proxy solicitations which are a f fected. 

Under s. 8 6  of  the Ontario Act , mandatory solicitation i s  

required o f  all security holders who s e  lates t  address is  in 

Ontario . 

I n  the context o f  companies' legis l at ion , it  would s eem 

that the following que stions need to b e  resolved: 

( a) Should any corporation which i s  incorporated under 

the ( proposed) Alberta Bus iness  Corporations A c t ,  and 

whi ch i s  not sub j ect to the provis ions o f  the A lbert a  

S ecurities A c t ,  b e  sub j ec t: 

{ i) to provi sions which make proxy solici tation 

mandatory , or 

{ i i) in the event that it { or any other person) 

does choose to submit proxies , to the provis ions a s  

to the form and content of  information circulars , 

etc.? 
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( b )  Should an Alb erta corporation , i.e. , one incorporated 

under the ( proposed) Alberta Busine s s  Corporations Act, 

be required to comply with the re lev ant proxy solicitation 

rules with respect to all i ts security holders , wherev er 

res ident , as opposed to only those resident i n  Alberta? 

C. APPOINTMENT OF PROXYHOLDER .  

( i )  The Right to Appoint. 

This  may be regarded a s  a fundamental righ t  which belong s  

to every shareholder entitled to v ote a t  a meeting of shareholders: 

s ee Alb erta C.A. , s. 1 3 9 ( 1 ) ;  CBCA , s. 1 4 2 ( 1 ) ;  Ontario BCA, s. 11 6 

( 1 ) . This  right is  one which should not be capable o f  being 

restricted by the by-laws. 

( a )  Alternate proxyholders . The CBC� , s. 1 4 2 ( 1 ) ,  allows 

a shareholder to appoint one or more alternate proxyholders: 

the corresponding Alberta and Ontario prov i s ions refe r  only 

to " a  person ". The po int s eems of importance only i f  a 

closing date is  specified for deposit of  proxies , as i s  

permi tted under CBCA , s .  1 4 2( 5 ) ;  Alberta C.A� s. 1 3 9 ( 5 ) .  

Should the directors be permitted to know at that time the 

preci s e  identity of the proxyholder? It seems that the 

use of an alterng te could cau s e  prob lems , e. g . ,  where two 

or more alternates arrive at the mee ting . On the other 

hand , the sudden i l lne ss of a proxyholder shortly before 

a meeting could resu l t  in a shareholder b eing dis enfranch­

i zed. I t  would � eem that the purpose for requiring deposit s 

of  proxies is  to enable the management to know the number 

of votes to b e  cast in, a  particular way , thus expedi ting 

the dec laration of a vote by ballot. No share m ay be 

voted more than once , so the appointment o f  an alternative 

seems unob jectionab l e. Section 1 4 6 { 1 )  also antic ipates 

that an alternative m ay be appointed. 
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( b )  Who m ay be appointed? I t  s eem s es s ential ,. especially 

in sm all companie s , that the proxyholder need not him se l f  

be a shareho lder. Thi s  is  speci fied in CBCA , s. 1 4 2 ( 1 ) ;  

Alb erta C. A. , s. 1 3 9 ( 1 ) ;  Ontario CBA , s. 1 1 6 ( 1 ) ;  c f. 

Alberta Table A ,  art. 4 9 , whi ch requires that the proxy­

holder be enti tled on his  own behalf to be present and 

to vote. I t  s hould not be pos sible for the by-laws to vary 

thi s right. 

( c )  Power and authori ty of proxyholder . Under CBCA , 

s. 14 2 ( 1 ) , a proxyholder m ay b e  appointed " to attend and 

act at the meeting in the manner and to th e extent authori zed 

by the proxy and with the authority conferred by the proxy." 

The Alberta and Ontario Acts are essentially s im i lar. 

The rights , or power s ,  of a proxyholder may be restrictec 

in two ways: 

( i )  by the proxy appointing him , i. e. , the appointer 

m ay lim i t  his authority , e. g. to support or oppos e  an 

am endm ent . This i s  as· i t  sho uld be , and is essentially 

a m atter between shareho lder and proxyholder , though 

the CBCA , s. 1 4 6 (2) , makes it an offence for a 

soliciting proxyho:lder. to· a c t  contrary to d irections; 

( i i )  by the Act or by law s. I t  i s  clear that the 

proxyholder is enti tled to attend the m eeting , but less 

clear just what " ac t§ he i s  p erm itted to perform , e. g. 

can a proxyholder speak , vote on a show of  hands , call 

for a poll , vote on a poll or be included in a quorum? 

Under Table A of  the Albert a  Act ,  a proxyholder m ay 

vote on a pol l  ( art. '48), but apparently cannot call 

for a poll ( art. 40  - though a s , under art. 39 , 

he m us t  him s elf be a shareholder , he can do so in his  

own right) and i s  not counted in a quorum ( art. 3 5 ) .  

By contra st , under the CBCA , a proxyholder can call 

for a poll ( s. 1 3 5 ( 2 } ) as well as vote on it , and i s  
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inc luded in a quorum ( s .  1 3 3 ( 1) ) . I t  remains u nclear 

whether he can speak - other than to cal l for a poll -

or can vote on a show of hands . I t  seems essential 

that a proxyho lder should b e  able to call for a po ll, 

as wel l  as vote on i t ,  and, probab ly , that he should 

be i ncluded in a quorum . Whether he should be able 

to speak , generally , may be questioned . objecti on 

cou ld perhaps be taken to the appoi ntment of  a proxy­

holder in order to have an argument p resented with 

greater eloquence and experti se . One solution would 

be to stipulate that a proxyholder ha s all the power s 

which could be exerci s ed at the meeting a s  i f  the 

proxyholder were an indivi dua l shareholder ( cf .  CBCA , 

s .  1 3 4 ( 3 )  �hi ch so provi des in the case o f  a 

representative of a body corporate) , sub j ect only to 

any limitations upon hi s authori ty contained in the 

proxy . Such a provi sion would permi t a proxyholder 

to rai s e  questions and di scuss matters at an annual 

meeting ( cf� ,CBCA ,  s, 1 3 1 ( 2 ) ) .  

(ii ) Method of Appointment . 

C ertain rules are neces sary to determine what consti tute s 

a vali d  proxy . Thus : 

( a ) E xecution . A proxy mus t be executed by the shar eholder 

or by hi s attorney authori zed in writing: CBCA , s .  1 4 2 ( 2) ;  

Alberta C . A . , s .  1 3 9 ( 2) ;  Ontario BCA , s .  1 16 ( 2 ) .  The 

current Alberta and Ontario acts require a proxy execu ted 

by a body corporate to b e  done under the corporate s eal . 

P re sumab ly thi s  wi ll no longer be required. Normally 

i t  i s  preferab l e  for a corporate shareholder to appoint 

a representative , rather than a proxy ( see . CBCA , s .  1 3 4) 

but i t  may simply wi sh to give a proxy to the management 

of the corporati on of whi ch i t  is a shareholder . 



6 
( b )  Duration . The CBCA , s .  1 4 2 { 3 ) ,  prov ides that a 

proxy is v alid only at the m e eting in respect o f  which i t  

is given or at any ad journment thereof. The Alberta and 

Ontario acts provide that a proxy ceases to b e  valid one 

year from its d ate . The former rul e  s eems preferable. 

In  either cas e ,  only one annual meeting would normally b e  

covered ( though a n  annua l m eeting may b e  held l ess than 

twelve months a fter its predecessor) , but i t  would s eem 

that a proxy ought to be giv en in respect of each s pecial 

meeti ng. 

( c )  Form and content . In the cas e  o f  m andatory solicita­

tion , d e tai led requirements are prescribed as to form and 

contents. Where these do not apply , the n  i t  m ay be that 

no formal requirements are necess ary. This appears to b e  

the cas e  under the CBCA , s ince P art IV o f  the Regula tions 

apply only to forms which are required to b e  s ent to the 

Director under s. 1 4 4 ( 2 ) . By contras t ,  the Alberta and 

Ontario Acts required certain inform ation to_be s tated 

in add ition to any s tatutory requirements governing 

m and atory soli citation : Alberta C.A . , s. 1 3 9 { 3 ) ;  Ontar io 

BCA ,  s .  11 6 ( 3 ) . Thes e  requir em ents· are : 

(i) date; 

( ii )  appointment o f  and name o f  nom inee ( proxyholder ) ;  

( i i i )  res tri ctions , , l im i tations o r  i ns tructi ons as to 

the m anner in which the shares are to b e  voted, or 

as to the number of phares in respect o f  which the 

proxy is given; j' ••• 

( iv) res trictions , etc . , that may b e  necessary to 

comply with the laws of  any jur isdi c tion in whi ch the 

shares are lis ted . 

As a practical m atter , one would expect a l l  the abov e 

information to be s tated as well as, i f  the CBCA d uration 

rule is to apply , the m eeting in respect o f  whi ch the 

proxy is given. Whether i t  is necess ary for the Act to 

speci fy these matters is , howev er, open to ques t ion. 

D is putes m i gh t  aris e :  
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( i )  between the shareholder and the corporation . Th e 

corporation, or the chairman of  the mee ting, would 

presumably be en titled to refuse to recogni ze a proxy 

which was not duly ex ecuted, did not s tate the date 

or otherwise clearly indicate the meeting in respect 

of  which i t  was g iven, did not name the proxyholder, 

or did not i ndicate clearly the shares in respect o f  

whi ch it  was give n .  

( i i )  be·tween the sharehol der and the proxyholder . A 

proxyholder who contravenes his instructions is  in 

breach of trus t .  I t  would not s eem t o  matter how 

those instructions were given, e .g .,  they could wel l  

be in a s eparate letter . It i s  suggested that the 

corporation ought not to b e  affected by notice ( except 

in the case of fraud or oppres sion) or by constru ctive 

notice of  any limitation upon a proxyholder' s  authority . 

There consequently appears to be no good reason for 

requiring the form of proxy to set out any such 

limi tation . The posi tion is , of  cours e, entirely 

diferent where q p�oxy has b een solicited . 

( i i i )  between the shareholder or corporation and the 

authorities in some other j uri sdi cti on . Normal ly 

there wi l l  be problems only where a proxy i s  solicited. 

In any event, i t  seems unnecessary and inappropriate 

to require that the form should comply with the laws 

of another jurisdi ction . 

I t  i s  sugge sted , consequently that requirements as to form 
r 

and content of  the appointment are unnecessary . 

( ii i )  Revocation . 

The giving of , and the revocation of, a proxy gives rise 

to the fol lowing legal consequences : 

( a )  between the shareholder and proxyholder . The giving 

of a proxy creates a relationship which may be contractual 

or merely fiduciary . A shareho lder can revoke the authority 
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o f  the proxyholder s imply by giving him notice thereof. 

I f  the proxyholder di sregards th is revocation he wil l  b e  

i n  breach of h i s  duty to h i s  appointor; 

( b )  between the shareholder and the corporation. T he 

corporation is  entitled , and obliged , to recogni z e  a 

valid proxy unl ess it  has notice that i t  ha s b een revoked. 

I t  therefore s eems desirable that a shareho lder who wish e s  

to revoke a proxy should b e  abl e  to noti fy the corporation 

of  this fact in order to ensure that it  i s  effectively 

cancelled. This i s  provided for in CBCA , s. 1 4 2 ( 4 ) ;  Alberta 

C . A. , s. 1 3 9 ( 4 ) ;  Ontario BCA ,  s. 116 ( 4 ) .  Apart from the 

requirement of  a corporate seal , these provi s i ons are 

essentially the s ame and do not create any problems. 

A p roxy may also be revoked other than by the express act o f  the 

appointor , e.g. , by his death. According to Gower ( Modern 

Company L aw ,  3rd edn. , p .  4 86 )  it is not uncommon for artic les 

of associati on to provide that a vote given by proxy shall be 

e ffective notwiths·tanding the revocat ion , by death or otherwise , 

of  the authori ty ,  provided the corporation has not received 

notice of the revocation ( U.K ., c·.A.; T able A ,  art. 7 3 ) . Would 

such a provis ion be des irab l e? 

( iv)  D eposit of  proxies. 

F rom the point o f  view of  the corporation , especially as 

regards ascertaining the validity 1of a proxy in respect of the 

particular shares whi ch i t  represents and for the purpose of  
' 

recording voting on a pol l ,  i t  is desirable that i t  should b e  
l 

not i f ied before a meeting of  the appointment of  proxies. Th is  

may , however , deprive a shareholder of his vote i f  he i s  suddenly 

rendered unab le to attend the meeting. The CBCA, s. 1 4 2 ( 5 ) ,  and 

the Alberta ( s. 1 3 9 ( 5 ) ) and Ontario ( s. 116 ( 5 ) ) acts , a l l  

permit a clos ing date for depo s i t  of proxi e s , not more than 48 

h ours before the meeting , to be specifi ed in the notice of mee ting. 

This  seems not unrea sonable . 
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Just as i t  i s  accepted that every shareho lder has the righ t  

to appoint , by proxy , a person t o  attend a meeting and vote on 

his instructions , so it now s eems widely accepted that , at least 

in the case of the larger companies , two-way proxy solicitation 

by the management should be compulsory , i. e. ,  the corporation 

ought to provide the mechani sm for what i s , essentially , a postal 

bal lot. Th is requirement , commonly found in securities l iq uida­

tion , appears to have evolved from what ,  original ly ,  was 

e s s entially a requirement of a very difficult nature , nam e ly 

that the managements of large corporations should not b e  permitted 

to entrench themselves by means of their control over the proxy 

mechanism and that , therefore , if they chose to solicit proxi e s  

they should only be permitted t o  d o  s o  i n  a closely regulated 

manner which permitted proxy votes to be cast against ,  a s  well as 

in favour of , their proposal s .  With this in mind , it is apparent 

that proxy rules ought to be separated into three categories: 

( a )  where a shareholder s imply appoints a proxyholder 

to represent him; 

( b )  where a shareholder , th� management ,  or some other 

person chooses to solicit proxies in order to increase his 

( or its)  voting power; and 

( c )  where a co rporation is req uired to solicit proxi e s  

from a l l  i t s  shareholders. 

I t  is wi th thi s third category wh ich we are here concerned. 

( i )  Corporations required to solici t proxies under 
Securities Act. 

Taking as the model the new Ontario Securities Act , those 

corporations required to solicit proxies are: 
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( a) all corporations , wherever incorporated , which 

come und er the j urisd iction of the Act , by virtue of 

i s s uing securi ties or having f i led a prospectus in Ontario , 

or by virtue of  having s ecurities l i sted on an Ontario 

s tock exchange ,  and 

( b) corporations incorporated in Ontari o  und er the 

Busine s s  Corporations Act which of fer s ecurities to the 

public . 

For the purposes of the proposed Alberta Bus iness Corporations 

Act ,  only the second category is of c oncern . The Bus iness  

Corporations Act can properly only make sol icitation of  proxies 

mand atory for corporations incorporated under that Act ,  i . e . , 

" corporation s" as d efined in the Act .  I f  i t  i s  intend ed to 

make s olicitation mand atory only for s uch of thos e  corporations 

as are also required to solicit under the Alberta S ecurities 

Act ,  then the matter is essentia l ly one of  d efinition only . 

The following cour ses appear pos ? ib + e: 
j .. 

( a) to omit ,  in the BCA , all reference to mandatory 

solicitation , treating this  as an entirely s eparate matter 

governed by the Securities Act . There are a number of 

obj ections to thi s course: 
L 

( i) constitutional quest ions concerning the validi ty 

of securities legislation; 

( ii) it will only be p� ssible i f  it  i s  d ecid ed that 

no other corporation s ,  e . g . , public non- i s suing , 

or larger private . companies , b e  required to comply; 

( ii i) the Securities Act i s  concerned (or will be) 

with the solic itation of  shareholders who are res id ent 

in Alber ta ,  but notelsewhere. I t  may well be that 

the BCA should b e  concerned with the solici tation o f  

a l l  sharehold er s  wherever res id ent . 
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( b )  t o  prov ide that prox ies must be solicited b y  a l l  

corpor ations ( i . e .  incorpor ated under the BCA } w h ich ar e 

r equir ed to do so  under the Secur i ti es A c t . Again , 

objections ( i )  and ( i i )  , above , apply but obj ection {ii i} 

can be dealt w ith expr e s s ly .  

( c )  to prov ide that prox i es must be solici ted by a 

cor poration which , a s  defined in the Secur ities Act, is 

"of fer ing its secur i ties to the pub lic" . ( The ac tual 

phrase employed would , of  cour s e ,  depend upon that us ed 

in the S ecur i ti es Act) . Ther e  might , again , be problems 

o f  a constitutional natur e ,  though thi s  seem s  unlikel y. 

( d )  to provide that pr oxi es mus t  be solicit ed by a corpor a­

tion which i s  "of fer ing its s ecur ities . . .  " ,  as defined in 

the BCA . The definition should b e  identical with tha t  in 

the Secur ities Act . Thi s  seems to solv e  a l l  the probl ems , 

but it might be ob j ec ted : 

( i )  it woul d  be neces sary , or at least highly 

desirable , to e nsur e that , i f  either Act wer e t o  

b e  amended i n  the futur e , the corr esponding 

prov i sion in the oth er A c t  should simi lar ly b e  

amended . 

( i i } the solution r esults i n  excessive duplication and 

length . Wheth er it is  exces s ive , of  cours e ,  d ep ends 

upon how well - founded the ob j ections in ( b )  or ( c) 

above , might be . 

( i i )  Should a ny other co�:eoration b e  r equir ed to 
solicit prox ie s? 

' 

Under the Ontar io BCA , mandatory solicitation appl ie s  only 

to a corpor ati on that is offer ing its securities to the pub li c  

{ s . 1 1 9 (1)) . Th e s ame is  the case in Br i tish Columbia ( C.A. 

s .  1 7 3) . By contr a st , under pr esent Alber ta law { C .A . ,  s. 1 3 8) 

mandatory solicitation does not apply to a "priv ate company" 

or to a "public company that has fewer than 1 5  shar eho lders". 
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By defini tion , a priva te compa ny cannot b e  an i s suing company 

{ though technically i t  woul d  seem tha t ,  i f  it i s sued share to 

the publ ic without conv erting to a pub l ic compa ny ,  it  would los e 

the privileges of b ei ng a priva te company without a ctually 

cea s ing to b e  one) but i t  is possib le for a company to b e  a 

public company with mor e  tha n 1 5  sha reholders without b eing an 

is suing company { e . g . , i t  did not ,  by i ts articl es res tric t  

memb er ship to 5 0 , but did res trict the right t o  trans fer share s  

a nd prohib it inv ita tions t o  the publ i c ) . The CBCA , s .  1 4 3, goes  

further and make s solicita tion man da tory ex cept where a corpora­

tion ha s fewer than fi fteen s ha reholders . Thi s  may include a 

numb er of la rger private companies a s  well a s  non-i s suing 

pub l ic ones . 

I f  one a ssumes tha t  cla s s i fica tions i n  an Act should serv e  

some useful purpose , and that an ex ces s ive numb er o f  cla ssifica­

tions is to b e  av oided , it  is  sugges ted tha t mandatory sol ic ita ­

tion should b e  required e i ther from 

{a ) only those corporat ions wh ich offer secu rities 

to the publ ic , or 

(b ) a ny corpora ti on Whi' ch '1i s  not a "priva te company" 

a s  it will be defined in the Act .  

Thi s  would av oid "hea d-count s" (excep t' infosar a s  necessa ry to 

determine priva te sta tus ) and problems rega rding j oint-hol ders . 

In  e ither ca s e ,  i t  should still b e  pos s ib le { e . g .  for a small 

pub l i c  compa ny) to apply to the Registra r  for an exemption order: 

see CBCA , s .  1 4 5 ( 1 ) ;  Alb erta C . A . , s .  1 3 8 ( 2 )  - where the 

appl ica tion mus t  b e  made to a ]u'dge . 

As b etween these two a lterna tiv es , a preference may b e  

expressed for the former . An offer ing company will i n  any event 

be bound to comply by v irtue of  the Securities Act. Otherwise , 

i t  is  difficult to s ee the merit i n  the manda tory requirement . 



A ny shareholder w ill re tain the r ight to proxy in re spe c t  o f  

hi s own share s and it  i s  there fore sugge s te d  that it  i s  only 

w here prox ie s are sol icited , by management or by some other 

per son , that the regul ations , which are de signe d  to ensure 

fair ne s s  and fulnes s  o f  information , are nece ssary. 

E. REGULA TION W HE N  PROX IES ARE SOL I C I TED. 

1 3  

A s  should be apparent from the preceding section , i t  i s  

sugge s ted that regulat ions governing the form of  proxy , the 

sending of  information c ir cul ar s and the ir content ,  are neces s ary , 

when prox ie s are sol icited , to ensure that a sharehol der from 

whom a proxy is  solicited , should be given a free choice a s  to 

how his votes should be cast and shoul d  be prov ided w i th adequate 

inform ation to enable him to make that choice. The se regulations 

should , in pr inciple , apply equally whe ther sol i citation is 

mandatory or not , as in CBCA , s. 1 4 4  which pr ov ide s  that " a  

per son shall not sol icit prox ie s unles s" [the v arious requirements 

are me t]. By contrast , the Ontario and Br itish Columb i a  pro­

v i s ions ( Ontario BCA , s s. 1 1 8 ( 1 } , 119; B.C . C .A . ,  s s. 1 7 3 , 177 } 

apply only to solicitations·by an offer ing , or repor ting, company. 

S imil arly , the curre nt Alber ta law only require s information 

c ir cul ar s ,  e tc. , fr om those companies for whom sol icitation i s  

mandatory. 

I t  remains to ex amine w he ther sol i citation should be permi ttec 

in cer ta in case swi thout requir ing compl iance w i th the regulations. 

Under the CBCA , s. 1 4 5 ( 1 } , the D irector , upon application bei ng 

made to him , may exempt a per son from the requirements o f  s. 1 4 4 (1) . 

The Br itish Columb ia Act give s the court simil ar power s ( C.A. , 

s. 1 7 8 ) , and in Ontar io the se powers are given to the Se cur i tie s 

Commis s ion (BCA, s. 1 1 9 (2 ) ) .  The Alber ta Companie s  A c t  ( s. 1 4 1  

( 2 ) } ,  i n  addi tion to g iv ing exemption power s t o  a de s ignate d  

j udge ( s. 1 3 8 ( 2 } ) ,  prov ide s that the solicitation r ule s d o  not 

apply to: -
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{a ) any solicita t ion , otherwise than by or on beha lf 

of  the management of a company , wher e  the tota l  number 

of  shareholder s  whose proxies ar e solicited i s  not mor e 

than 15  (joint r eg i stered owners being counted a s  one ) , 

( b )  any solicita tion by a per son made pur suant to s .  

7 9  o f  the Secur i ti e s  A c t  ( shares held in name o f  

r egistrant) , and 

( c) any solicita t i on by a per s on in r espect o f  share s  

of which h e  is the b eneficia l  owner. 

The Ontar io A ct contains ess entia l ly identica l  prov i s ions (BCA , 

s. 1 1 8 ( 2 ) .  Ther e  would s eem to be con s iderab le mer i t  i n  thes e 

ex emptions .  Neither (b ) nor ( c )  would seem to b e  " so licitations" 

a s  norma lly under s tood (and ar e exc luded from the def inition in 

CBCA , s .  1 4 1 ) , being ra ther voting ins tructions , or r eques t s  for 

such i nstructions , from the true owner. Ex emption {a ) does not 

a pply to ma nagement solicitations , wher e  it might be abused , 

a nd may be a necessary a ddi tion. to the r ight of  a di s s enting 

minority to r equisition a meeting� Protection a ga inst fra udulent 

solicita tion may be r eta ine d  by prov iding tha t it is an offence 

to make u ntrue stateme nts in connectt on with a proxy solicita tion: 

i t  a ppear s that the " untrue sol,t cita tion " prov i s ions i n  the 

A lber ta ( s . 1 4 1 ( 4 ) ) and Ontar io ( s . 1 1 8 ( 3 ) ) A c t s  do not apply 

to exempt solic itations , but clear ly they should do . 

I t  is  sugge sted tha t exemption shou ld be g iv e n  automa ti ca l ly 

i n  the three ca ses presently pr ov ided for , without the need 

to apply for an exemption order. The ex emption order shou ld ,  

o f  cour s e , a lso b e  ava ilabl e ,  the only question being whether i t  

should b e  gra nted by the cour t ,  the Registrar or the Commi s si on. 

Thi s  ra ises a di fficult i s sue , s ince under the S ecur i ties 

A c t ,  where it applies , the Commi ss ion is  given the power to 

exempt . It would consequently seen des irable, i n  the ca s e  o f  

manda tory s olicitation , for the Commi s s ion a lone to hav e the 
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powe r ,  otherwise two appl icat i ons woul d  h ave to b e  made by an 

Alb erta corporation. On the other hand i t  may b e  questioned 

whether the Commi ss ion c an , for example ,  properly give an exemp­

tion from a requirement in the Bus ines s Corpora tions A c t  that 

a proxy form and information circular be s ent to a sharehol der 

who is  resident el sewhere than in Alb erta. A nd in the case, say 

of a voluntary management sol i ci tation in a private company 

(where it is sugges ted the rul es should apply) , the matter s eems 

to fall outs ide the j uri sdi ction of the Commis s ion. However , 

if  the Commi ss ion has the power , under the Securities A ct ,  to 

grant compl ete ex emption to offering companies , it woul d  seem 

odd to requi re what might be regarded as a s tricter s tep , an 

appl icat ion to court , to dispense with the requirements in th e 

case of a private company , and the Regis trar would seem to b e  

t h e  more appropri ate person . one would hope that the Comm is sion 

and the Registrar woul d ,  in any event , work clo s ely together 

in su ch a matter. 

F. I NFORMA TION C IRCULA RS. 

Subj ect to sta.ted ex empt ion s ,  e. g. , for small non-m anagement 

sol icitat ions , it i s  forbi dd en t o· sol ici t prox i e s  unl es s  a 

proxy c ircular , management ,  or oth er person' s , i s  sent to 

each sharehol der whose proxy is solicited: CBCA , s. 1 4 4 ( 1 ) ;  

Alberta C.A. , s. 1 4 1 ( 1 ) ;  Ontario BCA , s. 1 1 8 ( 1 ) . I n  the case of 

a mandatory solic itation thi s ,  of  course , means to every share­

holder entitled to vote at the meeting. The CBCA additionally 

requires a circular to be s�n t.to the auditor , and a copy sent 

to the Director. 

The Alberta and Ontario p rovi sions are q eneraly, and clearly 

ouqht to be, identical wi th the provisions in the corresp ondinq 

Securities A c t ,  with one import ant ex ception. The Securiti e s  A c ts 

r equire the circul ar to be sent only to those shareholder s  whose 

last given addres s  is  within the province. The Companies , or 
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Bu s ines s  Corporations , A c t  requir e s  i t  to be sent to every share­

h older who s e  proxy i s  sol i cited ,  wherever resident . Juris­

dicti onal ques tions aside , thi s di fference s imply ref l ec ts th e 

fu ndamental obj ectives o f  the r espective s tatutes : th e main 

purpose o f  a provincial securities law i s  to a fford protection 

to i nves tors , actual and potential , with in the province , wh ereas 

a maj or aim of company l egislation is to protect the interes ts 

of  all th e shareh olders of the provincially incorporated 

corporation . I t  i s  therefore essenti al that all shareholder s ,  

wherever resident , should receive adequate and similar protect ion. 

I t  is cons equently nece s s ary to include th e provis ion in the 

proposed Busines s Corpor ations A c t ,  i . e . , it  cannot be l eft 

entirely to the Securities A c t . Th e wording of the provi s ion 

should be identical with that adopted in th e Securities A c t ,  wi th 

the ex ception that i t  will r efer to all shareholders ,  and not 

merely those resident in Alber ta .  I f  the Alberta Secur ities Act 

i s  to follow the Ontar io Secur ities A c t  th en the wording in th e 

Busines s  Corporations Act should follow th e Ontar io .
BCA , s .  1 1 8. 

Thi s  differs in some respects from CBCA , s .  1 4 4: 

( a )  re ference i s  made s imply to 11 an information circular" , 

rath er than s eparately to "a management proxy c ir cular" 

and "a di s s ident' s  proxy circular'� · .  The latter term , 

in any event , is  not a very accu rate one . 

( b )  the CBCA speaks of  a circular "in pre s cr ib ed form" 

th e form being prescr ibed in separate r egulations . The 

Ontar io BCA , s .  1 2 0 , contains lengthy provisions as 

to the form and content · of  1nformation circular s  and 

proxy forms . By contra s t , the Ontario Securities A ct ,  

s .  8 5 ,  defines " information circular" as one prepared in 

a ccordance with the regulatidns and the A c t  i t s el f  doe s 

not consequently prescr ibe form and content . 
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( c )  the CBCA r equires that any cir cular be s ent to the 

audi tor and that a non-management cir cular be s ent to 

the corpor ation . I n  addition , a copy of  any circul ar 

mus t  be sent to the D ir ector . These are not requirements 

of e i ther of the Ontar i o  Acts . 

Until the r egulations under the Ontario Secur ities A ct a re 

publ ished i t  i s  di ffi cul t  to de termine the pr eci s e  cour s e  to b e  

taken . I t  i s  tentativ ely suggested that : 

( a )  the form of prox y  solicitation and the form and 

contents of any in formation c ircular s houl d  be set out 

in separ ate r egulations r ather than in the Busine s s  

Corporations Act i ts el f . These r egulations shoul d b e  

identi cal to those adopted under the S ecur i ties Act .  

Thi s  can be done ei ther 

( i )  by s tipulating in the BCA that the form 

of these documents shall comply with the Regul ations 

adopted under the Securitie s  Act , or 

( i i )  by enacting s eparate , but identica l , r egula­

tions under the BCA . , In v i ew of the constitutional 

question this  might be the safer cour s e .  

(b ) A copy of  a non-management solicitation and circular 

should be sent to the corporation . Whether a copy should 

al so be required to be s ent to the auditor i s  open to 

question . It may b e  that a circul ar will hav e  

to i nclude financial statements ,  but from CBCA , Reg . 4 3 ( 2 )  

i t  does not seem that the auditor must necessar ily r epor t  

on these . W ith r egar d  t o  the r equirement that a copy 

be sent to the D irector ( Regis tr ar )  under CBCA s .  1 4 4 ( 2 )  

i t  i s  sugges ted tha t  thi s  should depend upon whether the 

Secur ities Act c ontains a similar requir ement to noti fy 

the Commis sion . 



G .  RES TRA INING ORDERS A ND OFFENCES . 

1 8  

The CBCA , s .  1 4 8 { 1 ) , gives the Cour t ,  on appl i cation by 

any interested per son or by the D ir ector , w i de power s { including 

r e s tr aining solicitation , ac ting on pr oxy or holding a meeting , 

c orrecting any form of  proxy or cir cul ar , or adj our ning the 

meeting) where a form o f  prox y  or information cir cular contains 

untr ue statements of  fact or material , and misl eading , omi s si on s . 

These power s cons ti tute a v a luable pr otection agains t abuse 

of  the proxy system . By contrast , the power s given to the 

Commi ss ion , to order trading to cease , in the Alb er ta and Ontar io 

S ecur ities Acts , have a mor e l imi ted s cope and will not apply 

at all to a non-is suing corpor ation which sol icits proxies . 

In  addition , the CBCA { s . 1 4 4 { 3 ) ) and the Alber ta Companies 

Act { s .  1 4 1 ( 3 ) ) speci fically m ake i t  an o f fence to sol icit 

prox ies wi thout complying with the cir cular s pr ov i sions , and the 

Ontar io BCA ( s .  1 1 8 { 3 ) ) prov ides that untrue sol icitations 

constitute an offence . 

The following suggest.fons 'alE'e "'advanced : 

( a )  the power giv en to the Cour t ,  under CBCA , s .  1 4 8 { 1 ) , 

is  a v aluable one and should b e  r etained . I t  provides 

for r emedies which are far 'more fl ex ib l e  than the cl osur e  

o f  trading {which i s  i n  any event inappropr iate wher e 

the offence is committed i n  a shareholder' s sol icitation ) 

and which can b e  appl ied to solicitations which ar e not 

subj ect to the Secur ities A c t .  ' 

(b ) I t  shoul d  b e  an offence to solicit proxies without 

complying with the pr ov i sion� r elating to form of proxy 

and the sending of  i nformation cir cul ar s , except in thos e  

cases wher e  i t  i s  expr essly permitted to do so 

( e . g. ,  non-management sol icitation of  15 or fewer per sons ) .  



This should b e  the case whether or not mandatory 

solicitation i s  r equir ed . The A lb er ta A c t  ( C .A . ,  

s s . 1 3 8 , 1 4 1 )  is  les s than clear on this point . 

( c )  It should b e  an offence knowingly to utter an 
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untr ue or mis leading statement in any form o f  pr oxy , 

information cir cular , or any other document in whi ch a 

proxy i s  solicited , even wher e  compliance with pr escr ibed 

forms is not r equir ed .  Thus , an individual shar eho lder 

who solicits prox ies from not mor e than 15  of his fellow 

shar eholder s , should never theless b e  liab le for know­

ingly making a fal s e  s ta·tement . 

H .  DUTIE S  OF P ROXYHOLDER .  

G enerally , a per son who i s  appointed proxyholder , i s , 

apart from any contractual ob l igation , under no posi tive ob liga­

tion to attend a meeting or to vote as directed but is  prob ab ly 

under a negative , fiduciary , duty not to act contr ary to h i s  

authority .  see G ower , Modern Company Law , 3rd edn . , p .  4 8 7 .  
. ' 

The positi on i s ,  or cer tainly s hould b e ,  different wher e  that 
., ' - ' � .... 

proxyholder has solic ited prox ies , otherwi se , as Gower points 

out , it would b e  pos s ib l e  for the management to vote tho s e  

pr ox ie s  which were in favour o f  their motion and disr egard 

those which wer e  not . The CBCA , s .  1 4 6 ,  covers thi s  point 

satisfactor i ly .  

I .  DUTIE S  OF REG I S TRANT . 

A par ticular prob l em ar i's e s , in the case o f  a "regi s trant" , 

defined in CBCA , s .  1 4 1 , a s  " a  s ecur i ties br oker or dealer 

r equired to be regis tered t6 tr ade or deal in s ecur i ties under 

th e laws of  any j ur i sdic tion " .  Under s .  1 4 7  of  the CBCA , such 

a per son , in whose name the shares of a corpor ation are r e gi s tered 
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(other than wher e he i s  him se l f  the beneficial owner) , may 

not vote those s hares unles s he has sent copies of  all r elev ant 

documents ( notice of m eeting , form o f  pr oxy ,  information 

c ir cu lar , etc .) to the beneficial owner and has r eceived from 

him wr i tten voting instru c tions . The A lber ta and Ontar i o  

Secur ities A cts ( s s . 7 9  and 4 9  r espectively) contain broadly 

s im ilar pr ovi sions , but no such pr ov is ions are i nc lu ded in the 

corre sponding Companies Act or Bu s ines s Corpor ations Act . The 

following observ ations may b e  made: 

( a) Ther e  seem s  to be no r e ason , in pr inciple , why 

a pr ov incial companies act shou ld not include such a 

prov ision , even thou gh i t  may r elate to a r egis tr ant 

who deals elsewher e , since that per son is never theles s  

the r egistered shareholder of  a corpor ation incorpor ated 

u nder that act. 

(b) It may nev er theless be su fficient to tr eat the 

problem as be ing entir ely the concer n  of  secur i ties 

legi s lation . The prov i s ion appear s  essential ly to be 

concer ned with the preventio!l of  abu se by a br oker or 

dealer of  his position , r ather than with the pr otection 
r 

of shar eholder s ,  and a
'

b enef icial owner i s  entitled 

to so licit a proxy from su ch a r e gi strant ( or fr om any 
f 

other per son who i s  the r egister ed holder o f  hi s shar e s) • 

( c) The pr ov i sion is  only very indir ec tly concer ned 

with pr oxy ru les and appear s  rather ou t of  place in 

this  Par t  of  the Act . One pos s ibil ity might be to 

ex tend the scope the prov i sion to all r egister ed 

shar eholder s who ar e not a�so the benefi c ial owner s of 

shar e s , and to inclu de t�e prov i sion in the Title deal ing 

with " Shar eholder s " . However , it is felt that this i s  

unnecessary and may also b e  u ndesir ab le . In gener a l  it  

is thou ght that a beneficial owner who ,  for whatever 

reason , leav e s  hi s shares r egister ed in the name of  some 



other person s hould work out wi th that person whatev e r  

acti on is  t o  b e  taken . This  i s  cons istent with the 

princ iple that a corporation i s  not concerned with the 

exi stence of any trus t  affecting i ts shares: s ee CBCA , 

s .  4 7 ( 4 ) . 
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It is therefore suggested that any prov is ion regarding the dutie s  

o f  a regis trant or other registered hol der should b e  l e f t  to 

the appropri ate securities legisl ation . 

J .  DUTY TO CALL F OR BALLOT . 

Normally ,  where a proxy has been giv en it will be neces s ary 

for voting to be by ballot: i t  may well be that a proxyholder 

cannot , in any event , vote on a show of  hands . I t  would s eem 

that a proxyholder who has sol i c ited a proxy i s  obliged to 

demand a ballot in order to perform his duty under CBCA , s. 1 4 6. 

The same would appear to apply where prox i es are g iven to managemen1 

( unl es s  unsol icited , which is unlikely) . However , where two-

way prox ies have b een solicited the management is l ikely to know 

i n  advance the resul t  of any ballot and i t  may b e  des irabl e 

i n  certain re stricted circum stances , to permit a ballot to b e  

di spens ed with . This is  permitted i n  the Alberta ( C . A . , s. 1 4 3 )  

and Ontario (BCA ,  s .  121)  Acts a:nd in the corresponding Securities 

Acts ( s s . 1 0 5  and 8 8  respectively) . These prov ide that a 

b allot may be di spensed with where no person ( shareholder or 

· proxyholder ) pre sent at the meeting demands one and , to the 

knowl edge of the chairman , the total number of proxy votes 

opposed to the motion whi ch would otherwi s e  be pas s ed does not 

exceed 5 per cent of the total v oting rights attaching to all 

the shares entitled to be voted and (be) represented at the 

meeting . In practice these· prov i sions are probably unob j ection­

able and may expedite the holding of  meetings ,  but i t  may b e  

observed: 
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(a ) A shareholder w ho ha s g iven his  vote by proxy i n  a 

par ti cular ma nner might feel aggrieved i f  no proper vote 

wa s taken and he ha s to r ely on the ma nagement' s  

a ss ertion tha t h e  w ould have lo s t  i n  any ev ent. 

(b)  The pr oces s  o f  ca lcula ting the 5 per cent . might 

not be any s impl er than taking the actua l vote. 

( c )  I t  s eems tha t the cha irman' s  duty to cal l  a ba llot 

ar ises only if  one i s  demanded . The prov i s ions infer 

tha t he ha s a duty to do so if  he knows tha t proxies have 

been given . This would seem to confuse the function of  

the cha irman a nd to identify him too c losely w ith the 

ma na gement . I t  w ould be mor e appropr ia te to reliev e  the 

mana gement , a s  a solic iting pr ox yholder , from the 

duty to demand a ba l lot . 

( d )  The Alb er ta Ac ts r efer to 5 per cent of the shares 

" enti tled to vote and r epres ented _ a t  the meeting . "  The 

Ontar io Acts s ta ted " entitled to vote a nd be r epresented 

at the meetin g ". Ther e  i s  a v i ta l  differ ence . Under 

the Alberta pr ov is ion i t  ts 
,
clear tha t th e prox ies w il l  

not a f fect the outcome. � unl�ss a ma j or shareholder abs ta in s  

or fa i l s  to dema nd a poll ) . However , i n  order :to a pply 

the pr ovi sion a count of votes �resent mus t  be taken in 

order to ca lcula te the 5 per cent , in which ca s e  it would 

surely be simpler to go a head and hold a ba llot . The 

Ontar io act i s  procedura l ly s impler in tha t the ca lcula­

tion ca n be made in advance by setting the known prox ies 

a ga inst the tota l  poss ible vote .. On the other hand , it 

could lead to the absurd r�sult that , though the prox ies 

r epr esented less than 5 per cent , of the tota l  o f  votes 

entitled to be ca s t ,  they could , if counted , produce 

a dif ferent r esult . 
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( e )  The 5 per cent r ule may be ev en less appr opriate where 

a special r esolution is  requir ed , and c annot h av e  been 

intended to apply wher e unanimity i s  needed . 

For the above r easons it i s  sugges ted that a provi sion of this 

nature i s , at best , of  doubtful v alue and , i f  abs ur di ti e s  are 

to b e  avoi ded , needs to be dr afted with gr eat c ar e .  I t  may b e  

obs erved that the CBCA contains no such provisi on . 

'· 

: \  , ·  '"' � i!' 



PROXI ES 

SOL ICITA TION REQUIREMENTS 

In my recent note on this sub j ect I made the fol lowing 

s ugges tions: 

( i }  Every shareholder i s  enti tled to appoint a pr oxyholder . 

( i i }  A n  issuing compa ny mus t  solicit proxies i n  prescribed 

form and otherwise comply wi th the S ecurities Act. 

( i i i )  W i th thr ee exceptions , any per son who solici ts proxies ,  

whether or not required to do so under ( ii }  , may do 

so  only in a manner which complies with the Secur i ti e s  

A ct. 

Following our discussion on August 1 0 , I think tha t propos i ti on 

( ii i )  ca lls for fur ther considera tion. The exceptions give r i s e  

to n o  prob lem. Two ar e concerned with techni ca l  points -

solicita tion by a Regi s trant under the S ecurities A ct and 

solicita tion by a beneficia l  order - a nd the third permi ts a 

non-management solic i ta tion of 15  or fewer shareholders . Thi s  

i s  fel t  to be j usti fied par ticular ly wher e  a dis s i dent share­

holder pr oposes a r e so lution or requi si tions a mee ting. It  would 

be unr easonable to r equir e such a solici ta tion to comply with a l l  

the deta i led requirements of  the S.A. , and i t  is  s ugges ted tha t 

sanctions would s ti l l  apply in the ca se of  an untrue or mi s­

lea ding solicita tion. 

The one problem remaining seems to be whether a mana gement 

solicita tion should be permitted , in any c ir cums ta nces , not 

to comply with the S.A. requir ements. Obviou s ly thi s  should not 

be a llowed in the ca se of  an i s s uing company , for such a 

solicita tion is manda tory and will a lr ea dy be gov er ned by the S.A. 

The question there fore resolves itse l f  to whe ther , in the ca s e  o f  

a non-is suing company ,  the management should b e  al lowed to solicit 

proxi es wi thout sending out a n  informa tion c ir cular and otherwi se 

meeting the r equir ements of  the S. A. 



The arguments may be summari zed as follows : 

( a ) Against permi tting this : 
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( i }  I t  opens the door to precisely that kind o f  abuse which 

the regulations are aimed at preventing . 

( i i }  The CBCA does not permit this . Under s .  1 4 4 ( 1 )  ( a ) , al l 

solicitations by management must comply . 

( ii i }  The management would s ti l l  b e  able t o  apply for an 

exemption order . Th is would permi t needless forma li ties 

to be dispensed wi th in individual c ases whi l s t  ensuring 

that the proxy sys tem was not abused . 

( b )  In  favour of permitting i t :  

( i )  Alberta , B . C .  and Ontario apply the information circular 

requirements only to mandatory solicitations . 

( i i )  A shareholder i s  entitled to solicit not mor e  than 

15 persons informal ly ,  so that arguably there is  

dis crimination agai nst the management . 

( i i i }  In a small company it  may not always b e  easy to deter­

mine whether a parti cular solicitation is " on behalf 

o f  the management " or not , e . g . , one s ent out by a 

ma j or sharehold,er who , i s  a member of  the control ling 

group , b ut where no resolution of  the directors has 

authori zed i t :  see the de fini tion of  " solicitation 

by or on behalf · of the management "  in CBCA , s .  1 4 1 . 

( iv}  I t  may be convenient , to ensure that all proxies are 

vali d ,  for the corporation to send out a s tandard 

proxy form in b lank to each shareholder , i denti fying 

the mee ting in respect of wh ich it is given , the 

shares to be voted·, etc . I f  this  i s  in two-way form 

and leaves b lank the name of the proxyholder i t  would 

seem to be unobj ec tionab le . Nevertheless i t  seems 

to fal l  within the definition of a " solicitation"  

under CBCA , s .  1 4 l ( c } . 

I f  it  is  thought des irable to relax the solici tation rules in the 

c ase of  non-is suing companies , then this  could be done in a 

number of  ways : 
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1 .  By rede fining " solicitation " to exclude the s ending out o f  

b lank proxy forms . 

There are s everal ob j ec tions to thi s : 

( a )  There would then be a potentially mi s leading conflict 

wi th the S . A .  It would be a s olicitation for the 

purposes of the S . A .  but not for the BCA .  

( b )  I t  would b e  necessary to spe l l  out i n  detail j us t  what 

cons tituted an acceptable "blank " proxy form . 

( c )  I t  might lead to confusion i n  the case of  a non­

management solici tation to 1 5  or fewer shareho lders . 

2 .  By revi sing CBCA s .  1 4 4 ( 1 ) so that i t  app l i es only in the 

case of an i s s uing company : e . g .  

" I n  the case of  a corporation whi ch i s  required by subsection 

1 4 3 ( 1 ) to send a form of  proxy , a person shall not solicit 

proxies unle ss • . •  " 

OR 

" In the case of a corporation whi ch i s s ues securi ties to the 

public , a person . . .  " 

This  may be the most attractive solution , and would b e  

consi s tent wi th · the · pr�sEm't! AJ!J:)•Efrta , B . C .  and Ontario 

positions . However : 

( a )  I t  opens the door f0r abuse i,n ' non-i s s uing companies , 

unle s s  some other' form of regura ti on i s  imposed . The 

sanc tion proposed in s .  14 4 ( 7) , for " false " solicitations 

would , however , still applly . 

( b )  I t  would produce the s l igh tly anomalous result that a 

dissenting shareholder: · in an i s suing company could 

not soli cit from mo:re .than 1 5  shareholders ,  whereas 

one in a non-i s s uing company
. 

could do so . 

3 .  By expres s ly permitting a "bla�k "  proxy to be used in the 

case of non- i s suing companies , unaccompanied by any informa­

tion circular , but otherwi se requiring compliance wi th the 

regulations . This seems to be the optimum solution , but 
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presents a number of  dr afting problems . I t  could be done 

in any of the followin g  ways : 

( a )  In the de fini tion of '' solic itation " ,  e . g .  s .  1 4 1 . 

" solicit"  or " solic itation " . . • 

( c )  • . •  wi thholding or r ev ocation of  a proxy , s ave 

that in the case of  a corpor ation whi ch 

does not issue securities to the pub l i c  it 
shal l  not include the s ending of a form o f  

proxy which . . .  

OR 

[ I t  would then be necessary to spell  out the 

details of an acceptable form of b lank proxy 

or to r e fer to some s epar a te Regulations , 

whi ch would necessarily di ffer from the S . A .  

Regs . ]  

"but does not inc lude . . .  

( f )  i n  the case of  a corporation wh ich does not 

i s s ue securi ties to the pub l i c  the s ending 

of a form of proxy which . . . .  

The main obj eebi�n� Ito ·this � 'course is that i t  i s  

excessively c lumsy ·and very di ffi cul t t o  s tate verba l ly 

j us t  what constitutes an acceptable b lank proxy form . 

( b )  By re-diaf ting s . - 1 4 4 . �his could best be done by 

adding another exception to s .  1 4 4 ( 2 ) , e . g .  " S ubsection 

( 1 ) does not apply to 

( a )  any
.
solicitation by or on behal f  of  the 

management 'of' ·a corpor�tion which does not i s s ue 

secur i ties to the public provided that the form 

of proxy . • •  

[A gain , i t  would be necessary to spell  out detai ls or 

refer to special Regs . ]  

( c )  B y  some form o f  administrativ e  practice under the 

Exemption Order pr ov i sion in s .  1 4 5 . A specimen 

blank form could b e  publ ished , and exemption be 

automatically granted to a non-i s s uing corporation 



which used that form and made no other solicitation of 

any kind . Alterna tively , thi s could be done by way of  

Regulation . 

5 

Again , the drafting of  s uch a Regula tion would b e  a complicated 

matter and extreme care would have to be taken to ensure that 

such an " authori zed " form could not lead to abuse . 

Conc lusions . 

It may wel l  be that I have exaggerated the dif ficulties of  

drafting a sati s factory provis ion , or  that I have overlooked 

some much s impler solution . However ,  I think that there are 

basically three al ternatives : 

( i )  to sub j ect all management so licitations to the same 

requirements as for mandatory solicitations , as is 

done in the CBCA , and al levi ate the burden on sma l l  

companies by means of exemption orders under . s .  1 4 5 : 

( ii )  to re linquish control over solicitations in non­

issuing companies 'andn,tb' 0rely only on the proposed 

" untrue s olic itation " offence in s .  1 4 4 ( 7 ) - thi s  

could s till  leave cons iderab le s cope for abuse by 

the us e o f  " one-way " , solicitations : 

( i i i )  to attempt to dra ft very comp�ex provis ions in 

order to confer what might be a questionable benefi t 

upon the managements
,
of non-i ssuing companies which 

choose to solicit proxies . 
� ,. "' '. 
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