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I. INTRODUCTION 

In almost every sector of our NorL� Inerican society we 

extoll family life - it is often said to be the cornerstone · 

of.our �oci��Y· We as a S?ciety place great expectations in 
- . � ... � 

the family - we expect it to meet a wide variety of our 
collective and individual needs - everyL�ing from being a 

teacher of social values to social cont rol - economic to 
emotional spectnuus are covered by t..he =:az-;i ly. 

Of later however I increasingly there hc..s been a grovling 

concern for this institution. It is chc..n�ing. And because 

of this chanser because this in s ti tution is relied on so 

heavily by society, not unexpec·tedly the change is being felt 

in a great :wany areas. We have for so lo::1g no;., expected this 

one institution to remain static while all else around it 

changes. Of course this has not been possible. 

Becuase of ·th.is ·a·· great ·many .disciplines·,· 
·
both social arid 

legal have expressed concern for the institution of the familyc 

The following paper hopes to �xamine the. family as it 
operates in one system -· the Family Court in terms .of being 

separated/divorced and in �n arrears re: maintenance payments 
from the legal and social policy perspectives; the effect ·they 

have upon the family . A systems approach to the above will be 

utilized. 

I I.· SOCIAL POLICY AND THE FAMILY IN PANILY · COURT 

Social Policy·is defined by Alfred Kahn as : · 

" • . •  the implicit or explicit core of principles , 

or the continuing line of decisions and con
straints behind specific programs, legislftion , 

administrative practices or priorities." 
1. Alfred Kahn; Social Policy and Social Services: Random 

House, Ne\v York, N.Y. (1973) pg. 8 



'l'o this end; w·hen the family is examined in light of a 

social policy we find we tend not to have that policy in any 
well-defined form. We tend instead to ·focus on individual 

or social problems. 
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:As our .society has tended to focus-on the individual and 

the right for us all to be treated as such y;-e have tended to 
ignore the fact that the individual is also part of the family 
unit. And that that unit must be seen as that - a unit - not 

simply a composition of individuals; but an in�eraction �etw��n 
individuals. 

III. SOCIAL POLI�£ IN FAMILY COURT 

What does the above mean in terms of the operational policies 
in Family Court? 

As previous:ty sta·ted this paper hopes to exam.ine the 
_func_tioning of th?-s sytem from a ,11�ystemn. analysis.· Kahn·-defined 

. sys-tems arialysis .. as': 
. - - - . - - .  .. . -

11A variety of components are inter-related� by some 
connective force, so that performance of one compo
nent is affected by performance of another component. 
By studying such relationships, learning hmv the 
system is influenced, and arranging for signals· 
(feedback) from components, it is2often possible 

to exert a measure of control." 

Thus it can be seen that a system approach is a "planful" 
way to inter-relate the many elements found in a system and 

. . . 

their inter-actions between each other. 

The diagram on page 3 is an example of the number o£ systems 
the-�riter found currently to .be present in-the Family Court 

2. Alfred Kahn; Social Policy and Social Services: Random 
House1 New York, N .W. (1973) paJ= 142. 





IV· FORr-1.:1\.L SYSTEMS 

Government 

Family Court was. created to deal spec:L�ically 1vi th 
sociological problems that· arise '\·lithin a family unit; the 

·- ·-··· ·-·-- ·- -

aim being to maintain the unit v7henever possible. However 
failing this, to deal as positively as possible 1�ith this 
family unit if dissolution of ·the marriage appears inevi t

able. 
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As such the system falls under the auspices of 3 different 
governmental departments - the Attorney -General, Alberta Social 
Services andCGIT�unity Health, and the Solicitor General's 
department. In conjunction with this then we have: 

Family Court judges - 5 

Family Court counsellors (Social Workers):-:�· 
Cle.rk .. of the Court ilnd.his staff_ 

-
. . . � .. . . . 

Naintenance and Recovery Workers of each 
regional unit in.the city 
Concilation Project. 

With referen�e. to the above then, one can predict a.wide 
variety of different philo.sophies and policies to b e  operat{ng for 
the various components - all however dealing with one client 
the famiiy appearing bef�re

�
--rh 

.. 
e court. In addition to· the 

above are also counsel 'w:J;:JJ:ch-'may at times �epresent either/ 
both the husband and wife in court. 

At present ·there appear to be no clear cut policies a·s 
to the direction/purpose of· a good many of these departments. 
Thus at times they can be seen to be operating from cross
purposes - the left hand often nmv knowing/appreciating 
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nor understanding '\V'hat the right is doing. Three governmental 
depar-tments .at times w·ill relay 3 different policies to one _!'-,, 

department, causing confusion as to "t'lhich route to follm·l. r;_,r-J � 
·(•· 

. ��· . 
.Functions of Each Department A ��-

'\ . ' . 

. 1 . V 

At present a case may be brought before the Family Court 
in one of 2 ways: 

C:l}_ As c; ;r�sult of. the _husband (generally) .being 
in arrears re: maintenance/support pa:y-ments a"t•larded 

in either Family or Supreme Courts and his '\'life 
sv1earing an affidavit re: sa...TUe. 

(2) As a result of the couple being separated/divorced 
and one party being on social assistance-the �epartment 
of Social· Service's and Corruni.mi ty Health may make a 
third party appli?ation in order to force the:' respond-
ent �psmse �� �·e}..lnburs�· ·�·the g9ve.rlli-Tien t D 

• • : • •,•. 

Genera�ly a social "tvork�r initially interviews .the peti
tioner to C!I-Ssess the entire family situation and o.ffer any 
assistance possible.to that family and the court in-reaching 
an amicable settlement for all parties concerned. 

The Clerk o£ the Court's office is generally responsible 
for collection qf monies awarded to the "t-Tife, ASS & . CH and for 
noting w·hen these orders fall in default. Hmvever, at present 
there appears to be no systematic manner in which errant orders 
are noted. To this date they appear to be randomly selected 
£rom a carousel of payment cards and only ·when a clerk has 

. free time to do so. Therefore, it is possible for one errant 

payee to be noted to be in arrears several times while others 
may be unnoticed for months - particulary if the \'life does 



6 

not lay a further complaint. This is especially true for 
the 't'life \'lho is on social assistance. Her mo!!ies come directly 
from ASS -& CH; therefore, she 'tvill not notice if her husand 
f�ils to make the pr?p�r pa¥ments. Wh;i.le_ the r�iife _a:q.d _far"'tlily 

who depend strictly on these payments 't-lili certainly be more 
likel·y to ·notice the missed support ·payment. 

At present it also is unclear as to L�e method available 
to the Naintenance and Recovery Workers of ASS & CH to be made 
aware of a default of payment once they haye filed a t�ird 

. 
. 

-· . . 
·-

-

.. 

party application - there appears to be no for2al met�od of 
advising the Department of this default; consequently, it may 

not be noticed un).ess by th� previously :r..entic::2ed .rancom 
spot check by a Clerk of the Court. 

Often b�e social workers and accounts dep�rtment of the 
Family Court can be seen to be operating from different 
philosophies, i.e. the \vorkers seeking to find an:-camia.ble 
solution for the-family unit; ·the clerks seeki:lg:t9=�c;oh.trol 

tii� mis
.
sed- paymemts- by- issua�ce of su��

-
�s;�.;�;rants � 

. 

It should also be stated that if the payment is Fade to 

the Clerk of the Family Court; that payment may be delayed . . -
approximately 2 'tveeks before it finally reaches his fa:!Lilv . . --
this is especially true in· cases of non-certi":fied· cheg-..1es 
w�ich are intitially sent to-the bank before going to the 

spouse. ·This further delays paymen:t to. ·.the spot;tse, pltJ.s . . . -
creating extra paper flow f9r the Clerk's office. 

If a summons is issued this is fonvarded to the Sheriff's 

Office generally for_ �xecutiqn (o�casionally a social "1orker . -
will serve the summons if they feel this will be a move 
amenable to resolving the situation) . Warrants if issued, 
are fonvarded to the City Policy or appropriate RC�IP detachments. 



--

V • INFOlli'.IAL SYSTEr.lS 

At this point mention of s ome of the L�fc�al sys te�s 
operating perhaps need brief mention. Because of lack of 
specific guidelin�s and pu!poses fo� _depa�tne�ts to follow 
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various informal systems can be seen operating vli thin the

Family Court. . An example of this is the_ execution of vrarran ts 

by the City Police. Police discretion is useC. in a 1-:ide 

variety of instances. Firstly \•Tarrants froa ?amily Court are 
given low priority - they are but a fractio� (121 over 6 months) 

,• . 
. � .. . .. ... - . - •. 

. � . 

of the approxinately 2,.000 issued each month. Police also tend 
to express L�e feeling they are performing a "collection agency" 
function vs. a 11police function". A.Tlother_ vie· . .;_ often expr�ssed 
is one of stating that in every other instance: of a \-;arrant 

being issued, the accused is ·arrested, eri.carcera ted and the 
sentence completed. In dealing with Family Court matters, 
however, the ac9used may be released from jail-and is subsequent� 
30, 60, 90 days behin� in support payments. ?-e is still in 

-default. _ II;1_ ey�_r_y o.the;:r .il'l:stanc€7 _ t�e rel--e_�seG._ Be.rso�' s· s�n:tl:7"f!Ce 
is complete. 

Police, therefore tend to often get to· kno�.v "regularsrr 
who have w arrants issued for -them, may telephone them seve�al 
times to inform them of· the warrant, may es co::-t the.1n- to a band 

to obtain fUnds, or inay· deliver payment t6 Fa:roi ly Court in lieu 
of actually executing the warrant. 

Other informal systems operating are therandom checks of · 
payment car�s, cornmenc�ng cqgrt at .10:00 _a.m . . vs_. 9:30 a.m. as 
i t  states in the subpoena to appear in court. 

Though all of �he above may come �o be excepted p�actic� 
for those \vorking \V"ithin t-he system, -it certainly tends to be 
highly confusing for those appearing before ��e court. 



VI· LEGAL POI.,ICY 

iVi th respect of legal policy, please note the diagra1n 

·s 

on page 9. Family Court is established as a provincial court 
with provincially appointed judges (5 in nQ�er). It's juris
diction is· li:mi ted. to the follm·Ting Acts: 

1. Crininal Code {non-support) 
2 o Domestic Relations Act ·(non-support) 
3. CrL���al Code (Family assault) 
4� Criir:.;L�al' Code- {threats or ·fe"a."£ of· :;iersonal irijury) 
5. Liouor Control Act (interdiction) 
6. Ffu�ily Court Act (filing of Supreme Court orders 

for maintenance for enforcement only) 
7. Family Court Act (custody/access} 
8. Charges against· adults under the School Act 

9. Charges . against adults under the Child \'lelfare Act. 
10. Hen tal Health Act tco:rn_rni ttal of a far:d.ly:::fGe:mber) 

).1. .MQ.,tn.te;m_anc� . . org..ers .. :unde.r _ th� Recip�ocal .Enforcem.en t. ·
·of -�aintena.nc� Ord��s· Act. 

. 
.. , . . ,  .. 

With regard to maintenance application t...-::.e Family Court 
only has jurisdiction to enforce Supremem Court orders, it 

· cannot alter these.. · Thi� m�s t. b� _·d one· �-�- returning . to Supreme::· 
Court - ·a situation many of :those �vho appear before the Ffu-nily 
Court can ill�af£ord. Family Court has been structured so that 
appearance with a lavTyer is unnecessary ruJ.d as many ·\vho a-ooear . - . . . . - ...... 

. before . the court tend t"o be unemployed .or on. social assistance. 
and also may not fall under the present guidelines for qualifica
tion for Legal Aid; - access to Supreme Court for variation of 
maintenance orders is denied them. Supreme Court proceedings 
can nullify or hold in abeyance any Family Court proceedings. 





. .. . ... . .. 10. 

Original orders from Family Court ca"1. be !ilade for a wife; 
\vife and childrr�n; or children only. Under the Domestic 
Relations Act (non-support} ; if a \vife applied for support for 
herself as well as her children she must prove grounds ·af her 
husband's desertion or her husband's cruelty causing-her to 
leave the marital home. 

The usual procedure is for the owing spouse to be summonsed 
to a shm·7 ca;,:se hearing in th.e Fa"!lily Com:-t. {Here again a 

··check of ·the court ·docket may reveal· 8-9 : shm·; cause··heari!lgs 
scheduled £or 1 court ro om in 1 morning, hmvever if the sumrnons 
has not been served it is not unusual for o.w.ly 2-3 cases to be 
heard) • At the h earing the judge may question both the husband 
and wife re: current financial situations and order certain 
amounts to be coiL1.ID.enced as paymenta Generally these are not 
usually sufficient to solely support the familyo Some other 
source must be relied upon - extra income fro.::t the \vorking mother , 

social assistance, etc • 
. · . . ·. . .  . .. . · · . - - · ·· · · � � ..... 

Family Court·further has an informal policy of no t enforcing 
those arrears which are more than a year old. A check of the 
carousel reveals that inevitably a great percentage of the cases 

· -show ·some form of arrears - it. is almost impossible to -find a 
. .· _·. 

payment card which does not reveal this. 

The final remedy the Family Court has is imprisonment o f  
the ·owing spouse to a provin�ial gaol for not more than 90 ·days. 

VII. CONCLUSION 

From considering the abov e, several co��ents seem obvious: 

{1) At present there appear to be an enor!ilous number o f  
system interacting with and having an impact upon one 
system - Family Co urt. At times the interactions 

purposes of the systems run counter to each o ther, or 



may be repetititious of each other. For example, 

tile Sheriff's Office and social w orkers' both serve 
. . 

summons .  There is no formal feedback nec�anism 

operating between the systems to enable ��em to 

avoid the above problemso 

{2} Family Court as it presently functions may 

o nly enforce orders made in Supreme -Cour�; it car��at 

vary those orders . Therefore the actual pmver - the 

. cour.� possesses at present is limited. In . o.rder to 

change an order the individual must return to Supreme 

Court. This is not always possible. NQ�erous situa-

lL 

tions may have occurred which necessitate making the 

original order smaller or larger. Faraily Court cannot 

do this. Arrears therefore amount in gre�t voln2.e and 

for almost every order the Court deals \·lit..h. People 

are before the Court \vi th very serious cc::1cerns yet 

there are very few methods afforded the Court to 

.ad�guat'eiy ariq :Justly -bring
·
_ .ab�u£ ·.

-
soluti6�s'-. :to: -t_,��s_e·· ., · .· 

concernso 

Because of the number of systems involved in the Fa�ily 

Court and because of _functions at ti..mes being held in abeyanc.e 

by proceddings in Supreme Court; the situation tends to get 

overly complicated and confused. Unenforceable orders are 

enforced - paper flow is enlarged and complica�ed - often 

taking precedence over the individu�l � roles of �gencies. 

and .indl.viduals are biurred� 

Remedies must be sought to enable the Court to adequately, 

£iarly deal with the problems it faces. If not, it faces tne 

threat of becoming a token reality; not servin� nor being 

utilized by those who need it most. 




