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I .  I NTRODUCTION 

L AW  RE FORM P ROJECT - CORPORATIONS ACT 

UNAN I MOUS SHAREHOLDER AGREEMENT 

The s tatutory un an i mous s hareh o l de r  ag reemen t i s  re l ati ve ly new 

i n  Canada . In 1 975 , the Canada Business Corporations Act
1 i ntrod uced 

s uch a con ce pt wh i ch h as now a l s o  bee n enacted in th e re cen t cor po rate 

s tatu tes i n  Mani tob a2 and Sas katchewan . 3 A s urvey o f  Un i ted  S ta tes 

l egi s l ati on 4 di s cl oses s chemes s i mi l ar to th e unani mous s hareh o l de r  

agreemen t .  On the oth er h and , nei ther On tari o5 n or B ri ti s h  Col umb i a6 chose 

to dea l  s pe ci fi cal ly w i th s uch agreements . Howeve r ,  a l egi s l ati ve commi tteee 

in Ontari o i s  curren tly cons i der ing  new cor porate l eg i s l a ti on in Ontari o 

whi ch wi l l  doub tless i ncl ude unan imo us s h areh o l de r  agreemen ts . 

I n  Alberta , the Ins ti tute of Law Re form and Research i s  curren tly 

i nvol ved i n  draft i ng a new Corporati ons Act . Wh i l e i t  appears th at  i t  

w i l l b as i ca l ly  be s imi l ar to th e CBCA , some attempt i s  bei ng made to 

e va l uate the fede ral s tatute and c l ari fy any prob lems i n  th at Act . 

Accord i ng ly ,  the curren t proje ct i s  an attempt to analyse both th e 

theo re ti cal bas i s  for the un ani mous s h areho l de r  agreement  and th e curren t 

s tatutory provi s i ons re l ati ng th ereto i n  th e CBCA. 

S i nce i t  i s  i mposs i b le to unde rs tand the un an i mous agreement  

w ithout an unders tand ing  of th e cu rre nt pos i ti on i n  Al be rta , th e pape r  

w i l l commen ce w ith a di s cus s i on of s hareh o l de r  agreements  unde r the 

Albe rta Act. It w i l l then attempt an an alys i s  of  th e rati onal e of th e 

CBCA provi s i on and the us e that  can and i s  currently bei ng ma de of the 

con ce pt .  Ne xt , the pape r wi l l  then l ook at comparati ve Uni ted S tates 

de ve l opments . I t  w i l l then turn to the mos t i mportan t q ues ti on ,  ie . ., 

the prob lems wi th s ecti on 1 40  of the CBCA and i mprovements th at mi gh t be 

made . Fi nal ly , the paper w i l l contai n a draft s ecti on wh i ch attempts to 
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s ol ve s ome of the app aren t p robl ems i n  th e p resent l e gi s l ati on  an d at the 

s ame ti me make the un an i mous s hareh o lde r  agreement a more vi ab l e  opti on 

for smal l comp ani es .  

I I .  GENERAL STATUS OF SHAREHOLDER AGREEMENTS UN DE R TH E ALBE RTA ACT 

Th ere are n o  p rovi s i ons i n  the current Al be rt a  Companies Act7 

whi ch dea l  wi th s ha reh o l de r  agreements . Wi th one maj or theoreti cal 

excepti on , 8 mos t9 s h areho l de r  agreements do n ot form p art of the cons ti tuti on a l  

documents of  th e comp any but  are s eparate and p ri vate con tracts be tween s uch 

or a l l of the s hareh o l ders . Th e s cope of s uch agreements i s  v i rtual ly 

un l i mi ted . They may pres cri be vot i n g  procedures , a l l ocate the ri ght  to 

e l ect  di re ctors and offi cers to p arti cul a r  s h areh o l de rs , gove rn the transfer 

of s h ares , p rovi de for future fi nanci a l  con tri b uti ons to th e company by way 

of l oan , and contai n buy -s el l agreements to de al w ith th e conti ngency o f  

s harehol de r  de ath , wi th or  w i th ou t  i ns urance fundi ng . Th i s  l i s t  i s  not 

e xh aus ti ve but gi ves the mos t common i ncl us i ons i n  s h areh o l de r  agreeme nts . 

Stran ge ly e nough , when one compares Alberta to  th e Un i ted  States 

an d e ven On tari o ,  th e i mp ress i on is that n ot a great dea l  of us e i s  made 

of s hareho l de r  agreeme nts i n  th i s  provi nce . I ndee d , th roughout the co un try 

extens i ve us e of .s uch agreemen ts w ou l d  s eem to be  a phen omen on of th e l as t  

decade or two .  Pe rh aps i t  i s  th i s  factor wh i ch accounts for the lack of 

j ud i ci a l  s tatemen ts i n  Canada on the l i mi ts an d e ffi cacy of agreeme nts . 

I ndeed ,  to my know le dge , th e fi rs t real j udi ci a l  i n terpretati on of a 

s harehol de r  agreemen t  on ly took p l ace two y ears ago . 1 0  

Neverthe les s , s ome general  comments on s h areh o l der  agreemen ts 

can be made . F i rs t ,  the Courts have c le arly demons trated  th at s u ch 

agreements cann ot i nterfere wi th the d i s creti on of di re ctors . 1 1  Th i s  
t..,_.,.,, 
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atti tude is., of cours.e , based  on the the ory th at management p owers are 

gi ven by the arti c les  of ass oci ati on or s ta tute to  the di rectors and 

that these powers mus t be exe rci s ed bona fide for the benefi t of the 

company . They cann ot  be de l e gated i n  the absence of e xpress auth ori ty 

and the di rectors cann ot b i nd thems e l ves to exerci s e  the i r d i s cre ti on 

i n  advan ce . 

I n  general terms , n o  one w ou l d  argue w i th th i s  concl us i on .  Where 

there i s  a mi n ori ty group i n  the comp any who  os tens i b ly rel ies  on th e 

i ndependen t di s cre t i on of the  board of di rectors , th e maj ori ty ough t not 

to be ab le to n u l l i fy h i s  rel i an ce by p l ac i ng res trai nts on th e di rectors . 

The theory breaks down , h oweve r ,  when the s hareh o l de rs agreement i s  

un an i mous . Yet ,  i n  At�s Developments Co . Ltd. v .  Calof and Gold ,
1 2  the 

Man i tob a Court of Queens Ben ch i ndi cated that  th e p rohi bi t i on agai nst 

s hare ho 1 de rs i nterferen ce wi th the di rectors d i s cre ti on extended e ven 

to a unani mous s hareho l de rs agreemen t .  Basti n J .  state d : 

1 1Wi th respec t to th e di re ctors of the company ' 
an agreement req u i ri ng un ani mi ty i n  e ve ry 
de ci s i on i s  i ncons i s tent wi th th ei r duty to 
deci de matters affecti ng  the we l fare of the 
comp any whi ch mi gh t come befo re them , i n  
accordan ce wi th thei r bes t j udgement, and 
s uch an agreemen t by di rectors i s  voi d . 11 1 3  

Th i s  res ul t i s  abs urd i n  practi ce . I n  a typi ca l  un ani mous 

s hareho l de r  agreement ,  th e s h areh o l ders wi l l  b e  th e di rectors . I f  th i s  

i s  n ot s o ,  th en ce rtai nly the d i rectors w i l l  b e  unde r the e ffecti ve con trol 

of the s ha reho l de rs . In  th i s  s i tuati on i t  i s  extreme ly unl i ke ly that the 

'company • wou l d  be h urt by any res trai nt on th e d i rectors . I n  the ory i t  

may be th at s u ch res trai nts w ou l d  p ut th e di rector i n  a ve ry di ffi cul t 

p os i ti on i f  he genu i ne ly bel i e ve d  th at any bi ndi ng  i ns tructi ons were not  

i n  any pa rti cul ar ci rcums tan ces i n  th e bes t i nteres ts of  the company . 
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Neve rthe less , the Atlas deci s i on  i s  bad s i mp ly becaus e i t  refus es to 

recogni ze th at  i n  a c l os ely he l d  company , th e s hareho l de rs are n ot real ly 

con cerned about the Board of Di rectors as an e nti ty .  The company i s  be i ng 

run as a p artne rs h i p  and any agreements entered  i nto are to further that 

ai m .  One wonders whether the s ame de ci s i o n  wou ld  be reach ed by an Appe l l ate 

Court today.  

Whate ver  th e l i mi ts of Canadi an au th ori ty , Un i te d  S tates juri s prudence 

h as not  deve l oped al ong  i den ti cal l i nes . 1 4  Ce rtai nly , the Un i ted  S tates 

Courts h ave made i t  q ui te c lear  th at uni ve rs al i nte rfere n ce wi th th e d i scre t i on 

of the  di rectors w i l l n ot be  tol e rated . 1 5  Nor  w i l l an agreement be uphe l d  

gene ral ly un l ess  a l l  s h areho l de rs a re parti es to th e agreement . 1 6  To t h i s  

s tage the Uni ted Sta tes and Canadi an pos i ti ons are cons i s tent .  However , the 

Un i ted States Courts appear , i n  recen t years , t o  be far more w i l l i ng to permi t 

unani mous s hare h ol de r  agreements to res tri ct  the di s creti on of di rectors i n  

a manner  wh i ch does not  tota l ly s te ri l i ze the b oard . Two cases s hou ld  

i l l us trate thi s atti tude . In CZark v.  Dodge, 1 7  an agreemen t between the 

owne rs of al l the s tock in a corporati on p rovi ded that one , the p l ai nti ff 

C l a rk ,  s h ou ld remai n as di rector an d man age r s o  l ong as h e s hou l d  be 1 1 fai th ful , 

effi c ient  an d competen t . 11 Moreover , C l ark was enti t led  for h i s  l i fe to 

recei ve 25% of the net i ncome of the corporati on by way of s al ary or d i vi dends 

and the p arti es agreed that no un re as onab l e  s al ary woul d be pai d to others 

s o  as to reduce th e corp orati ons net i ncome . Thi s agreement  was reach ed i n  

return for C l ark ' s  di s c l os ure of a s ecre t formu l ae for a manufactu ri ng 

p roces s . The New Y ork Court of Appeal  uphe l d  the agreement  and cen tral 

to the de ci s i on was the fact that th i s  was a un ani mo us agreeme nt i n  a 

c l os e  corpo rat i on . 
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"As the parti es to the acti on are the  comp l e te 
owne rs of  th e corpora ti on , th ere i s  n o  reas on 
why th e exe rci s e  of th e power and di s cre ti on 
of th e di rectors canno t  be control led  by va l i d  
agreemen t be tween th ems el ves , p rovi de d  th at 
the i nteres ts of credi tors are n ot affected . ul 8  

Agai n ,  i n  GaZZer v. GaZZer ; 9
the Sup reme Court of I l l i n oi s uphe l d  an 

agreement be tween two b roth ers and thei r wi ves wh i ch p rovi ded for , inter 

alia , ( 1 )  man datory d i v i dends , ( 2 )  an i n de fi ni te te rm for th e agreemen t ,  

(3) an equal  s p l i t of th e board o f  di re ctors between the two fami l i es , an d 

(4) eq ual s al ari es betw een th e two fami l i es .  Th e Court s tated : 

" I t  wou l d  admi tted ly  faci l i tate j udi ci al s uper­
vi s i on of corpo rate beh avi o u r  i f  a s tri ct 
adherence t o  the provi s i ons of the B us i ness 
Corporati ons Act we re req ui red i n  a l l  cases 
wi th ou t  regard to the practi cal e xigenci es 
pecul i ar to th e cl os e  corpo rati on  . 

. . •  Howeve r , courts h ave l ong ago , q u i te 
rea l i s ti ca l ly ,  we  fee l , re l axe d  th ei r 
atti tudes con ce rn i ng s tatutory comp l i an ce 
when de al i n g  wi th cl os e  corporate beh avi o u r ,  
pe rmi tti ng "s l i gh t  devi ati ons " from corpo rate 
"n orms " i n  orde r to gi ve l e g26 e ffi cacy to 
common bus i nes s  p racti ce . . .  

Th i s  Court h as recogni zed ,  a l be i t  sub 
silentio , the s i gni fi cant con ceptual di ffe rences 
between th e cl os e  corporat i on and i ts p ub l i c 
i ss ue coun te rpart i n ,  amon g other  cases , Kantz Zer 
v. Besinger , 2 1 4  I l l . 589 , 73 N.E. 874 , where an 
agreemen t qu i te s i mi l ar to the one unde r attack 
here was uphe l d .  \�h ere , as i n  KantzZer and h ere ,  
n o  comp l ai ni ng mi n ori ty i nte re s t  appe ars , n o  fraud 
or apparen t i nj u ry to the p ub l i c or credi tors i s  
present , and n o  c learly proh i b i tory s tatutory 
l anguage i s  vi o l ate d ,  we  can see n o  val i d  reas on 
for p re cl udi ng th e p arti es from reach ing  any arran ge­
ments con cern i n g  th e man ageme�� of th e corporation 
whi  eh are agree ab l e  to a l l . "  

Thes e  two cases
2�h ou l d  i l lus trate th at , as usual , there i s  a much 

greater  awareness of the phi l os ophy beh ind  un an i mous s h are ho l de r  agreemen ts 

i n  the Un i ted States than i n  Canada . As s tated ab ove , i t  may be  that the 
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the S up reme Court of Can ada w ou l d  adopt and ap pre ci a te the con ce rns 

of the Uni ted S tate 's Courts . Unt i l th at  i s  done one mus t regard 

any res tri cti on on the d i s creti on of di rectors w i th great cau ti on . Th i s  

does n o t  mean th at Can adi an s h a reh ol ders h ave fe l t  res trai ned i n  thei r 

attempts to control di rectors . Sh areh o l de r  ag reemen ts common ly con tai n � CL/ 
undertaki ngs by the parti es whi ch i f  carri ed  to fru i ti on woul d i n  subs tance 

i mpi nge on the power of di recto rs . However, none o f  these  agreemen ts a ttempt 

to bind the di recto rs .  The s harehol ders s i mply i n s ert a cl ause a t  the end 

of  the agreement as fol l ows : 

"Each of the parti es to th i s  agreemen t un dertake 
tha t  they w i l l vote and act at  a l l ti mes as s h a re ­
h o l de rs  o f  the Company and i n  a l l oth er respects 
s hal l us e thei r b es t  endeavours and take al l s uch 
s teps as may reas on ab ly be w i th i n  the i r  power s o  
as to cause the C ompany and th e di rectors to act 
i n  the manne r con temp l ate d  by the p rovi s i ons of  
th i s  agreemen t . .. 

Jr/�� 
�...,.........(� 

Si nce th e shareh o l de rs wi l l  normal ly be d i rectors or  w i l l h ave n omi nees 

on the B oard , th i s  wi l l  e ffecti ve ly bi nd th e di re ctors . �vh i l e  n o  doubt 

theoreti cal ly pos s i b l e ,  i t  wou l d  be e xtreme ly di ffi cu lt for an i ndi vi dual � � 

to convi nce a Court th at he can wear a di ffe rent hat  as a s h areho l de r  anJ 

di rector . Thus , it woul d b .e unl ikel y  that a s ha rehol der cou l d  reques t h i m­

se l f  to act i n  accordance wi th the agreemen t, but act di fferentl y  as a 

d i rector� Neverthel ess , the poi n t  i s  that the uZtimate l egal i ty and 

effecti veness of  s uch cl auses is unc l ear .  For exampl e ,  what remedy 
@ 

wou l d  f l ow from a shareho l der ' s  breach? I n  short, the cl ause i s  a formal -

i s ti c and to tal l y  unneces sary requiremen t .  

The second poi n t  wi th respect to common l aw sharehol der  agreements , 

i s  that i n  Canada i t  appears th at they wo ul d no t be speci fi cal l y  en forceabl e .  

I n  the Un i ted States,  wh i 1e there appears to be s ome di ss ens i on,  the re have 

been many cases where performance of s uch agreements has been j ud i c i a l ly  

recogn i ze d . 23  In Canada, however, the gene ral  fee l i ng seems to  be 

that  sh areho l der  agreemen t shou l d be an al ogi zed to partnersh i p  agreements 
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and since they involve personal services should not be positively 

controlled by the Courts.24 The problem is not with the analogy to 

partnership agreements, whi eh is quite appropriate, but with the attitude 

the Courts have taken in the partnership context�5 It may be that in 

the event of a serious breakdown just and equitable winding up provides 

the best solution. However, where minor and isolated breaches occur 

clearly a means of speedy enforcement is required. 

Finally, one might be excused for commenting that many shareholder 

agreements in Canada are not drafted with sufficient care. Perhaps as 

a result of the fact that the shareholder agreement is a relatively recent 

, 

phenomenon, many practitioners fai 1 to appreciate the importance of � ,.,;< �__.,<....4 
� (...._ � 

questions such as whether the corporation should be a party to the ��::. 
agreemenl6or whether voting methods should be provided for in detai 1 .  27 

As the Courts become involved more and more, as they must, in the 

interpretation of such agreements, it will be realized that as much 

effort must be put into drafting a complex unanimous shareholder agreement as in 

drafting a prospectus and trust indenture for a $1 0 , 000 , 000  debt financing. 

One final comnent might be made on the status of shareholder 

agreements in Canada. This relates to the ability of the shareholders 

under non-reform statutes to act without directors. Clearly, where under 

a letter patent system the statutes specifically put power in the hands of 

the Board of Directors, the shareholders cannot withdraw such authority to 
28 

themselves. This is not so under a registration system whereby the 

shareholders do not have to delegate all authority to the directors 

through the Articles of Association. Needless to say, one normally finds 

full delegation. However, if they desire the incorporators could 

restrict the directors• power and if necessary, by special resolution, the 
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shareholders could revoke authority previously delegated. Thus, there J. 
M�' J 

is already in Alberta an inherent flexibility in the corporate structure 

whi eh, for reasons of privacy or otherwise, has not been uti 1 i zed. 

Recently, with the advent of the 50% resident director requirement, 

there has been much discussion as to whether you need a director at all. 

Most practitioners hold the view that due to the number of sections in 

the Companies Act which refer to directors, you must have at least one. 

However, the Act does not so provide and indeed in section 1 45 (1) states: 1 
� t' 4U� le-< � ..l(M# � 11Every company shall cause minutes of 

all proceedings of general meetings, and� 
where there are directors or managers , of 
meetings of its directors or managers, to 
be entered in books kept for that purpose. 11 

J��aJM.N� � 
� 6tP � 0.4 t.fpt� 

This is a clear statutory acknowledgement that a company in Alberta need 

have no directors .29 Thus, shareholders currently have the ultimate 

flexibility of running the company with no directors if they so desire. 

III. THE UNANIMOUS SHAREHOLDER AGREEMENT UNDER THE 
CANADA BUS INESS CORPORATIONS ACT - RAT IONALE AND USE 

In an attempt to avoid many of t he problems discussed above, the 

draftsmen of the CBCA incorporated into the Act a statutory unanimous 

shareholder a greement. The final provision, section 1 40 ,  is not identical 

to that proposed by the draftsmen. At present, however, it reads as follows: 

Section 1 40 

(2) Unanimous sharehoZder agreement .-An otherwise 
lawful written agreement among all the shareholders 
of a corporation, or among all the shareholders and 
a person who is not a shareholder, that restricts, 
in whole or in part, the powers of the directors to 
manage the business and affairs of the corporation 
is valid. 
(2.1) Where a person who is the beneficial owner 
of all the issued shares of a corporation makes a 
written declaration that restricts in whole or in 
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part the powers of the directors to manage 
the business and affairs of a corporation, 
that declaration is deemed to be a unanimous 
shareholder agreement. 
(3) Constructive party. -Subject to subsection 
45(8), a transferee of shares subject to a unanimous 
shareholder agreement is deemed to be a party to 
the agreement. 
(4) Rights of sharehoZder. -A shareholder who is 
a party to a unanimous shareholders agreement 
has all the rights, powers and duties of a 
director of the corporation to which the agree­
ment relates to the extent that the agreement 
restricts the discretion or powers of the directors 
to manage the business and affairs of the corporation, 
and the directors are thereby relieved of their duties 
and liabilities, including any liabilities under 
section 114, to the same extent. 29a 

This section was inserted by the draftsmen in recognition of the 

unique nature of close corporations. In particular, it was designed to 

remove any doubt as to whether and to what extent directors could divest 

themselves of management powers. There is little need to dwell extensively 

on the nature of close corporations. Much has been written. Suffice it 

to say that many close corporations wish to operate as partnerships. The 

shareholders wish to have the flexibility to handle the management of the 

corporation as under a partnership agreement without the technical distinctio n 

and split of powers between the shareholders in general meeting and the 

Board of Directors. Indeed, in that many close corporations are essentially 

one man corporations, such a shareholder would prefer to see the corporation 

run as a sole proprietorship. 

The draftmen's desires can readily be seen from the present wording 

of section 1 40. The shareholders, by unanimous agreement, may restrict, 

in part or in whole, the scope of the management powers of the directors. 

In other words, the shareholders may manage the company to the extent that 

they desire. Moreover, to clarify the question at commo n law as to whether 
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and to what extent the directors can delegate power to a third party, 

the shareholders are expressly empoNered to enter into an agreement 

with a stranger to the corporation by which the latter is granted up 

to exclusive management authority. Naturally, the directors are 

relieved from, and the shareholders assume the duties, responsi­

bilities and liabilities which normally attach to directors to the 

extent such power is held by the shareholders or a third party. 

Section 140, however, is worded generally. P�rhaps the best 

indication of how the unanimous shareholder agreement will be utilized 

may be gained from a survey of the CBCA provisions which contemplate the 

use of such an agreement. The CBCA uses the phrase 1 1unanimous shareholder 

agreement11 eighteen (18 ) times. Two of these references, in sections 2 

and 140, are definitional in nature and no further reference will be 

made to them at this stage. The remaining references are more interesting. 

1. s. 20 - the corporation must maintain corporate records at 

its registered office which shall include a copy of any unanimous shareholder 

agreement. By section 21 (1 ) , shareholders and creditors of the corporation, 

their agents and legal representatives and the Director may refer to such 

documents. However, in line with the general philosophy towards shareholder 

agreements, these are not open to the public unless the corporation is a 

distributing corporation. 

2. s. 21 ( 2 ) - as a corollary to section 20, a shareholder is 

entitled to a copy of the unanimous shareholder agreement free of charge. 

3. s. 18 - this provision is basically a restatement of the 

common law indoor management rule. A corporation is not permitted to 

assert against a third party dealing with the corporation or who has 

acquired rights from a corporation that any unanimous shareholder agreement 
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has not been complied with. This section recognizes that the unanimous 

shareholders agreement may withdraw the directors power to deal with 

outsiders but that non-compliance with such agreement may not be raised 

as a defence against a third party asserting the corporation is bound 
30 

by the acts of such director. 

4. s. 45 -this section deals generally with the rights of 

security holder. One of the problems with unanimous shareholder 

agreements is what happens when a security affected by a unanimous 

shareholder agreement is transferred. Section 45 (8) provides that a 

unanimous shareholder agreement is ineffective against a transferee who 

has no actual knowledge of such agreement, unless it or a reference thereto 

is noted conspicuously on the share certificate. 31 

5. s.97 - in many ways this is one of the most important sections 

dealing with unanimous shareholder agreements. This provision is the 

statutory statement of the powers of the directors to manage the business 

and affairs of the corporation. However, it is expressly made subject to 
32 

a unanimous shareholder agreement. Now that section 6 has been amended and 

the contents of a unanimous shareholder agreement cannot be included in 

the articles of incorporation, this is the only method by which management 

powers of the directors can be restricted unless there is a specific 

statutory reference to the contrary. 
6 .  s.98-this is the first specific reference to inclusions in 

the unanimous shareholder agreement. Generally speaking, the directors 

have the power to propose, amend, repeal, etc. bylaws. However, s.98 (1) 

clearly states that this power is subject to a unanimous shareholder 

agreement. Thus, the unanimous shareholder agreement may specifically give 

to shareholders the power to control the by-la�tJs. This will 
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presumably mean that no shareholder approval as envisaged by section 98 ( 2 ) 
will be required. 

7. s. ll6 - one of the most common functions of the Board of 

Directors is the appointment of offices and the delegation of certain 

powers thereto. The reference to unanimous shareholder agreements in 

section 116 indicates clearly that the shareholders may withdraw to 

themselves the power to make such appointments. 

8. s. ll7 - this provision lays down the basic duties of the Board 

of Directors. Section 117 ( 2 ) simply states the obligation of the directors 

to comply with the terms of any unanimous shareholder agreement. It 

might also be added that while section 117 ( 3 ) does not specifically refer 

to unanimous shareholder agreements, it presumably is encompassed within 

the word 'contract' in that subsection. Accordingly, no provision in a 

unanimous shareholder agreement can exempt a director from his obligation 

to act in accordance with the Act unless the relevant powers have been 

withdrawn from him. 

9. s. 120 - normally, the directors of th e corporation have the 

power to set their own remuneration5 and that of officers and employees. 

Section 120 restates this practice. However, section 120 also provides, 

inter alia , that such powers of the directors may be limited by a 

unanimous shareholder agreement. Thus, the statute specifically contemplates 

that the remuneration of all directors, officers and employees may be 

decided upon by the shareholders. 

10. s. l49 - the CBCA deals in some detail in Part XIII with 

financial disclosure. Section 149 prescribes the minimum amount of 

financial information that must be placed before the shareholders at 

the annual meeting. However, it may be that the shareholders wish to have 
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more detailed information than that contained in the comparative 

financial statements. Accordingly, section 149 (l) (c) provides that the 

directors must also place before the shareholders "any further information 

respecting the financial position of the corporation and the results of 

its operation required", inter alia , by any unanimous shareholder agreement. 

This is an interesting provision in that it does not directly relate to 

the withdrawal of management powers as such. Rather, it contemplates the 

unanimous shareholder agreement as an ins tructi anal or directory contract 

viz a viz the directors which is designed to supplement the requirements of 

the Act. 

11. s. l83 - one of the common management powers of the directors is 

that of borrowing and giving security for money•s borrowed over corporate 

assets. This is provided for by section 183 (1) but such power is made 

expressly subject, inter alia , to any terms of a unanimous shareholder 

agreement. 

12. s. 207 - a common problem in close corporations is the just 

and equitable winding up and in what situations it may be obtained. Hhile 

the attitude of the Courts has substantially liberalized over the past few 
33 

years, there is still some doubt as to the scope of the concept. Section 

207 (l) (b) (i) of the CBCA provides a specific ground for winding up, namely: 

"if the Court is satisfied that: 
(1) a unanimous shareholder agreement entitles 
a complaining shareholder to demand dissolution 
of the corporation after the occurrence of a 
specified event and that event has occurred . . . " 

Presumably, the sorts of events contemplated might include failure to obtain 

a specific contract or complete a specific transaction or possibly financial 

losses incurred by the corporation for a period of two years. These are 

typical of clauses often inserted in partnership agreements and the express 
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availability of this option under the CBCA is a real appreciation of the 

partnership like nature of the close corporation. Incidentally, section 

207 (l) (b) (i) is another example of the unanimous shareholder agreement 

being utilized for purposes other than the withdrawaZ of power from 

the directors. 

12. s. 234 - the oppression remedy in s. 234 is one of the most 

i nnova ti ve features of the CBCA. The unanimous shareholder agreement 

is utilized here in a remedial sense. If the Court finds conduct oppressive 

in nature, it is given very broad jurisdiction by section 234 (3) to 

deal with the matter. In particular, by clause (c), inter aUa , it has 

the jurisdiction to regulate the corporation•s affairs by creating or 

amending a unanimous shareholder agreement. Obviously, this ability to 

interefere with the contractual relationships of the parties is very broad 

and will have to be exercised with restraint. 

14. s. 240 - this provision is also remedial in nature. It simply 

gives a complainant or creditor the right to apply for an injunction to 

stop a variety of people acting contrary to the terms of a unanimous 

shareholder agreement. The Court not only has the power to restrain 

such conduct but also make any other order it thinks fit. 

15. s. 250 - this section simply states that a certificate issued 

on behalf of a corporation stating any fact set out in the unanimous 

shareholder agreement may be signed by a director, officer or transfer 

agent of the company. 
16. The newly amended section 6 (3) is extremely important. It pro-

vides that the articles or a unanimous shareholder agreement may require a 

greater number of votes by director or shareholders to effect any action 

other than is required under the Act. This means that either the directors 

can be effectively restrained by the shareholders, or possibly more importantly, 

almost absolute protection can be provided for a minority shareholder by 
prohibiting any fundamental changes without, for example, a 95% vote or approval. 
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It can be seen, therefore, that many provisions dealing with 

unanimous shareholder agreements simply deal in general terms wit h  the 

withdrawal of power from the directors. Others are remedial in nature 

while some deal more specifically with powers, eg. ,  borrowing, bylaws, and 

remuneration of directors and officers. As will be explained, however, 

these specific provisions are by no means exhaustive. The unanimous 

shareholder agreement may deal specifically with the employment of any 

individual, restrictions on the declaration of dividends or the ability 

to repurchase shares. In other words, any power may be withdrawn from 

the directors to further the aims of the unanimous shareholder agreement. 

It is difficult to assess whether the current use of the unanimous 

shareholder agreement is extensive since as the agreements are private 

no record is maintained of their use. But it does appear that the 

concept is being used by parent corporations and their wholly owned 

subsidiaries and the general feeling is that many close corporations are 

incorporating under the CBCA because of its availability. This is not 

to say that every small company is pulling back all power from the directors. 

Obviously there is no way to check this, but one suspects that the agreement 

may well be being used to restrict or limi t the powers of directors in a 

manner not available under common law. Thus, the shareholders may agree 

that no dividend shall be declared until there is $x thousand of retained 

earnings. 

Certainly, the most public usage of the concept is that by corporate 

families. Assume a parent U.S.A. company A which owns 1 00% of B, incorporated 

under the CBCA. The parent company will appoint a 'dummy' Canadian resident 

as director and then pull back all the power under the unanimous shareholder 

agreement. The company may then be run by the vice-president in New York. 

This represents a very easy way of avoiding the resident director requirement under 

section 100(3). However, obviously a number of Canadian parent/subsidiary 

corporations are using the concept in a more l egitimate sense. Indeed, my 
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personal experience has been that it is difficult to convince U. S.A. parent 

companies to enter into unanimous shareholder agreements. First, the 

concept is a little strange to many of them. Secondly, and more significantly� 

the U.S.A. oil and gas corporations, at least, seem to be attempting to increase the 

stature and independence of their Canadian subsidiaries. They find that 

the last thing the banks and financing bodies want to discover is that ) / 

�/. Canadian directors have no authority and that dealings have to be done� � 
�� 

with the parent in the United States. One must wonder then just how 

extensive this use of the unanimous shareholder agreement actually is. 

'Unti 1 recently, one of the intended benefactors of the unanimous 

shareholder agreement was unable to utilize it, namely, the one man 

corporation permitted under section 5. This was because section 140(2) 

talked in terms of an agreement between shareholders, thus implicitly 

requiring two or more parties. This problem has now been amended by the 

addition of section 140 (2.1) and an amendment to the definition of unanimous 

shareholder agreement in section 2, which amendment classifies a declaration 

by the sole shareholder as a unanimous shareholder agreement. 

Finally, one use of the unanimous shareholder agreement may be as 

a temporary arrangement amongst shareholders pending formal alteration of 
34 

the articles of association. As Di ckerson says, one of the specific terms 

of the unanimous shareholder agreement may be to amend the articles at 

some future time. And, as the same writer points out, "if the • special 

arrangements • are for a short term, it may be more convenient to effect 

them in an agreement rather than by amendment of the articles or bylaws 

and reamendment later." 

In conclusion, as stated it is difficult to know what use is 

being made of unanimous shareholder agreements. It is, without doubt, 

""'"" 
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being utilized in the parent/subsidiary context. Moreover, it is 

difficult to believe that use is not being made of it in the forum it 

was designed primarily to be utilized, that is, in a close corporation 

where it can effectively limit some of the formalities of the traditional 

corporate model. It may be, as will be discussed, that the requirement 

to have directors even with a full unanimous shareholder agreement is 

causing some problems. There is no way of discovering this. 

IV. ANALYS IS O F  UN ITE D STATES EQU IVALENTS TO SECT ION 140 

Before commencing a discussion of some of the problem areas of 

section 140, it may be useful to make a brief review of a range of 

provisions in United States Corporations Acts which attempt to deal with 

the management problems in close corporations. The States adopt diverse approaches 

to the problem. 35 Accordingly, in trying to cover a variety of 

approaches I have selected provisions from The Deleware General Corporation 

Law;6the New York Business Corporation Law;7the California General Corporation 
38 39 

Law� and the Maryland Business Corporations Act . 

(a) New York 

Section 6 20 (b) reads as follows: 

(b) A provision in the certificate of incorporation 
otherwise prohibitied by law because it improperly 
restricts the board in its management of the business 
of the corporation, or improperly transfers to one 
or more shareholders or to one or more persons or 
corporations to be selected by him or them, all or 
any part of such management otherwise within the 
authority of the board under this chapter, sha 11 
nevertheless be valid: (1) If all the incorporators 
or holders of record of all outstanding shares, 
whether or not having voting power, have authorized 
such provision in the certificate of incorporation 
or an amendment thereof; and (2} If, subsequent to 
the adoption of such provision, shares are trans­
ferred or issued only to persons who had knowledge 
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or notice thereof or consented in writing to 
such provision. (c ) A provision authorized 
by paragraph ( b ) shall be valid only so long 
as no shares of the corporation are listed on 
a national securities exchange or regularly 
quoted in an over-the-counter market by one 
or more members of a national affiliated secur­
ities ass oci ati on. 

This provision is primarily remarkable for its brevity. It was perhaps 

the first real attempt to deal with the problems of shareholder management. 
40 It has now, hoever, been largely supplanted by subsequent developments. 

A number of comments might be made. 

1 .  The agreement must be contained in the certificate of 

incorporation. This raises the question of public 

versus private documentation of such agreements. 

2. The section clearly contemplates, as does the CBCA� 

the assignment of management rights to a third party. 

3. The section does not recognize the independent validity 

of unanimous shareholder agreements outside the certificate 

of incorporation, thus leaving them in the state of flux 

indicated above. It certainly seems clear that a complete 

delegation of directors powers would be invalid. 

4 .  The section still seems to require directors to be elected. 

5. Because of its brevity, the section does not deal with a 

number of contentious issues. Among these are: 

(a ) arbitration of disputes among shareholders who 

have withdrawn power; 

(b ) the winding up of the corporation on the basis of the 

shareholder agreement; 

(c ) the question of who carries the liability for 

delegated powers; and 
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(d) enforcement of the provisions in the certificate 

of incorporation although presumably this would be 

available under general New York law. 

The agreement must be unanimous. 6 .  

7 .  
;* 

Any transfer to a party who had no knowledge or notice of V, � ' 

the provision and had not consented in writing will make �/ 
the provision invalid. 

8. Under paragraph (c) such provision in the certificate only 

remains valid if the shares of the company are not listed 

on a national securities exchange or regularly traded in 

an over the counter market. Obviously, this is inserted 

to essentially confine the impact of such provisions to 

close corporations and to maintain the board of directors 

as the management vehicle in public companies. 

(b) De leware 

The Deleware General Cor.poration Law is, of course, regarded as 

perhaps the most flexible in the United States by the multitude of 

corporations incorporated in that jurisdiction. There are basically 

two sections dealing with the management of the company: 

350 . Agreements restricting discretion of directors 

A written agreement among the stockholders of a 
close corporation holding a majority of the outstanding 
stock entitled to vote, whether solely among them­
selves or with a party not a stockholder, is not 
invalid, as between the parties to the agreement, 
on the ground that it so relates to t he conduct of 
the business and affairs of the corporatio n as to 
res tri et or interfere with the discretion or powers 
of the board of directors. The effect of any such 
agreement shall be to relieve the directors and 
impose upon t he stockholders who are parties to the 
agreement the liability for managerial acts or 
ommissions which is imposed on directors to the extent 
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and so long as the discretion or powers of the 
board in its management of corporate affairs 
is controlled by such agreement. 

351. Management by stockholders 

The certificate of incorporation of a close 
corporation may provide that the business of 
the corporation shall be managed by the stock­
holders of t he corporation rather than by a board 
of directors. So long as this provision continues 
in effect, 

(1) No meeting of stockholders need be called 
to elect directors; 

(2) Unless the context clearly requires other­
wise, the stockholders of the corporations shall 
be deemed to be directors for purposes of applying 
provisions of this chapter; and 

(3) The stockholders of the corporation shall 
be subject to all liabilities of directors. 
Such a provision may be inserted in the certificate 
of incorporation by amendment if all incorporators 
and subscribers or all holders of record of all of 
the outstanding stock, whether or not having voting 
power, authorize such a provision. An amendment 
to the certificate of incorporation to delete such 
a provision shall be adopted by a vote of the 
holders of a majority of all outstanding stock of 
the corporation, whether or not otherwise entitled 
t o  vote. If the certificate of incorporation contains 
a provision authorized by this section, the existence 
of such provision shall be noted conspicuously on the 
f ace or back of every stock certificate issued by 
such corporation. 

1. The theory of section 350 is to state conclusively that a restriction 

of the board of directors is not void as a matter of public policy 
' 

because it interferes with the directors statutory powers. 

2. It should be noted that section 350 does not require a unanimous 

agreement among the shareholders but only between those holding a 

majority of the outstanding stock. Thus, the agreement is only 

void as between the parties to the agreement. This means, presumably, 
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that there may be circumstances when a non-party minority shareholder 

could strike the agreement down if it is or is utilized oppressively. 

3. Liability is shifted from the directors to the parties to the 

agreement to the extent of the withdrawal. 

4 .  The sections contemplate the transfer of management power to a 

third party in the same manner as the CBCA. 

5. Frankly, I have some problems rationalizing sections 350 and 351. 

It seems, and certainly Fol�\ ndicates this, that despite the lack 

of words such as "in whole or in part", the discretion and power of 

t he directors can be totally restricted or interfered with. 

Section 351 also covers this situation. It may be that section 350 

will be utilized to deal with incidental or specific restrictions on 

the directors such as dividends, borrowing and compensation. Never-

theless, it may be that, in theory, it is possible to envisage a 

si tu at ion where the only difference between applying the two sections, 

apart from the obvious technical distinction, would be that you 

would st ill have a board of directors under section 350 whereas section 

351 permits abolition of the board. 

6. As stated, section 351 authorizes the abolition of the board of 

directors where a provision is included in the aertifiaate of incorporation 

that the shareholders are to manage the corporation. This is an 

acknowledgement of the manner in which close corporations function in 

practice and is, thus, highly desirable. � 
7 .  This section, unlike section 350 , requires unanimous approval of �-Ov� 

� 
shareholders. Yet, strangely enough, such an agreement may be 

altered by those holding a majority of outstanding stock. This is 

clearly a statutory interference with the concept at common law contract 
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but is f)erflaps realistic in that the majority group will control 

the operation of the company. Interestingly, those who have non-voting 
11'!-s w� 

shares are computed in the majority. 1 v /�·� 
8. All liabilities are shifted to the shareholders of the corporation. 

9. There is no express statement of the circumstances in which such 

agreement will become invalid, but presumably it will cease to have 

effect if the existence of such a provision is not noted conspicuously 

on all share certificates issued by the corporation. This flows 

from the facts that a transferee of a silent stock certificate would 

not be bound by the agreement and, therefore, there would be no 

unanimity. 

(c) ea 1 i forn i a 

300. Corporate powers exercisabZe by board: DeZegation 
of day-to-day management: CZose corporations: Validity 
of shareholders' agreement: LiabiUty for managerial 
acts: Corporate formalities . 

(a) Subject to the provisions of this division and 
any limitations in the articles relating to action 
required to be approved by the shareholders (Section 
153) or by the outstanding shares (Section 1 52) , 
the business and affairs of the corporation shall 
be managed and all corporate powers shall be exer­
cised by or under the direction of the board. The 
board may de legate the management of the day-to-day 
operation of the business of the corporation to a 
management company or other person provided that the 
business and affairs of the corporation shall be 
managed and all corporate powers shall be exercised 
under the ultimate direction of the board. 
(b) Notwithstanding subdivision (a) or any other 
provision of this division, but subject to sub­
division {c), no shareholders ' agreement, which 
relates to any phase of the affairs of a close 
corporation, including but not limited to management 
of its business, division of its profits or distri­
bution of its assets on liquidation, shall be invalid 
as between the parties thereto on the ground that it 
so relates to the conduct of the affairs of the 
corporation as to interfere with the discretion of 
the board or that it is an attempt to treat the 
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corporation as if it were a partnership or to 
arrange their relationships in a manner that 
wou 1 d be appropriate only between partners . 
A transferee of shares covered by such an 
agreement whi eh i · ith the secretar a 
the corporation for inspection by any prospective 
purchaser of shares, who has actual knowledge 
thereof or notice thereof by a notation on the 
certificate pursuant to Section 418 , is bound by 
its provisions and is a party thereto for the 
purposes of subdivision (d). Original issuance 
of shares by the corporation to a new shareholder 
who does not become a party to the agreement 
terminates the agreement, except that if the agree­
ment so provides it shall continue to the extent 
it is enforceable apart from this subdivision. The 
agreement may not be modified, extended or revoked 
without the consent of such a transferee, subject 
to any provision of the agreement permitting 
modification, extension or revocation by less than 
unanimous agreement of the parties. A transferer 
of shares covered by such an agreement ceases to be 
a party thereto upon ceasing to be a shareholder 
of the corporation unless the transferer is a party 
thereto other than as a shareholder. An agreement 
made pursuant to this subdivision shall terminate 
when the corporation ceases to be a close corporation, 
except that if the agreerrent so provides it shall 
continue to the extent it is enforceable apart from 
this subdivision. This subdivision does not apply 
to an agreement authorized by subdivision (a) of 
Section 706 . 

(c) No agreement entered into pursuant to subdivision 
(b) may alter or waive any of the pro visions of Sections 
158 , 500 , 501 , and 1111 , subdivision (e) of Section 
1201 , Sections 2009 , 2010 , and 2011 , or of Chapters 15 
(commencing with Section 1500) , 16 (commencing with 
Section 1600) , 18 (commencing with Section 1800) , and 
22 (commencing with Section 2200). All other provisions 
of this division may be altered or waived as between 
the parties thereto in a shareholders• agreement, 
except the required fi 1 ing of any document with the 
Secretary of State. 
(d) An agreement of the type referred t o  in subdivision 
(b) shall, to the extent and so long as the discretion or 
powers of the board in its management of corporate 
affairs is controlled by such agreement, impose upon 
each shareholder who is a party thereto 1 i ability for 
managerial acts performed or omitted by such person 
pursuant thereto that is otherwise imposed by this 
division upon directors, and the directors shall be 
relieved to that extent from such liability. 
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(e ) The failure of a close corporation to observe 
corporate formalities relating to meetings of 
directors or shareholders in connection with the 
management of its affairs, pursuant to an agree­
ment authorized by subdivision (b ) , shall not be 
considered a factor tending to establish that the 
shareholders have personal liability for corporate 
obligations. 

Added in 1 977 , the California management provision is one of the most 

recent of the United States • attempts to deal with this problem. Perhaps 

the first conment, before making any more detailed observations, is that 

from a drafting style my opinion is that the section is extremely difficult 

to read and could well have been broken down into various subsections. 

Comments 

1 .  Section 300 ( a ) is the standard statutory grant of power to the directors. 

It is interesting, however, that it speci fi ea lly permits the delegati on 

of power to manage to a third party provided that the board of directors 

retains ultimate authority. Thus, any common law doubt as to whether the 

day-to-day functions of management has been expressly e 1 iminated. 

2. While it is not clear from section 300 ( b ) , a shareholder agreement is 

defined as a unanimous agreement between all shareholders or between 

the shareholder and the corporation if there is only one shareholder (see 

section 1 86 ) . 

3. The phraseology of section 300 ( b) is interesting in that the agreement 

may relate to 11any phase of the affairs of a close corporation, including 

but not limited to management of its business, division of its profits 

or distribution of its assets on liquidation11• It is doubtful whether 

this is any broader than the effect of section 1 40, CBCA , but it is 

interesting that the draftsman has made explicit the fact that the close 

corporation is so unique that all aspects of it can be dominated by the 

agreement. The only statutory provisions in the General Corporations Law 
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Di vi s i on I that cannot  be wai ved ,  except for the fil i ng of any  req ui red 

agreement ,  are s ecti ons 1 5 8  ( de fi ni ti on of  c l os e  corp orati on ) , 500 

( fi nanci a l  res tri cti ons on di stri b uti ons ) ,  501 ( prohi bi ted di s tri buti ons ) ,  

1 1 1 1  ( s h areh o l de r  ap proval of certai n cl os e  corporati on me rge rs ) ,  

1 2 0l (e ) ( s harehol de r  approval of reorgani zati on i f  i t  w ou l d  l ead  to 

des tructi on of cl os e  corpo rati on ) , 2009 ( recove r y  of amoun ts i mproperl y 

di s tri bute d  i n  wi nd i ng up) , 20 1 0  ( conti nuan ce for purposes of  w i ndi ng up )  , 

20 1 1  ( Acti ons agai ns t s hareh ol de rs when corporati on  di s s o l ved ) , Chapter 

15 ( books and records of accoun ts ) ,  Chapte r  16 ( ri gh ts of i ns pe ct i on ) ,  

Chap ter  1 8  ( i nvol untary di s s o l uti on ) ,  and Chapte r 22  ( cri mes an d pen al ti es ) .  

I t  can thus be s een th at t he provi s i on goes to much g reater l ength th an 

the CBCA to de tai l the great flexi b i l i ty th a t  can be obtai ned b y  us e of  

a unani mous s h areho l de r  agreement .  

4. One poi nt common to many recen t Uni ted S tates • s tatutes i s  a re feren ce 

not  on l y  to i n te rfe ren ce w i th di rectors • d i s cre ti on b ut a l s o  a s tatemen t 

that the agreemen t i s  not i n val i d  be cause 11 i t  i s  an attemp t to treat the 

corporati on  as i f  i t  were a partne rs h i p  or arran ge [ the s hareh o l ders • ]  

re l a ti ons hi p i n  a manne r th a t  woul d  be app ropri ate on l y  between p artners . .. 

I t  i s  di ffi cu l t  for an outs i de r  to assess  the i mportan ce of s uch a cl ause . 

P res umab l y  i t  i s  there me re l y  to s a y  th at a more i n formal arrangemen t 

i n cons i s ten t wi th the more s tructured tradi ti ona l  corporate mode l i s  n ot 

i n val i d .  The cl aus e s houl d al s o  be read i n  conj un cti on wi th s ecti on 300 ( e )  

wh i ch ess enti al l y  s tates th at runn i n g  a compan y l i ke a partnersh i p  pu rs uan t 

to  a sh areh ol de r  agreemen t wi thout rega rd to corporate formal i ti es s h a l l 

n ot me an th at s h areh ol de rs are contracti ng or acti ng on the i r  own b eha l f . 

P res umab l y  th i s  a l s o  contemp l a tes n o  l i ab i l i ty as partners . I n  my v iew , 

the addi ti on of s uch cl auses  i s  unnecess ary i n  Can ada . 
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5 .  As i n  the CBCA , a trans fe ree of a s ecuri t y  wi th actual n oti ce of th e 

agreemen t or n oti ce there of b y  a notati on  on the s h are ce rti fi cate i s  

b oun d . N o  s tatemen t i s  made as to what  happens i n  the case of a trans feree 

wi th ou t  n oti ce but pres umab l y  s i nce the agreemen t mus t be un ani mous i t  w i l l 

be i nval i d .  The next s en ten ce of the se cti on does , however , con templ ate 

i nval i di ty i f  the s hares are issued to a s hareho l de r  who does not 

become a party to the ag reeme nt . I n te res t ing l y ,  however , the s e ct ion 

provi des that the agreement ma y p rovi de for i ts awn conti nuan ce t o  th e 

exten t th at i t  i s  val i d  apa rt from s e cti on 300 . Havi ng re gard to the 

s cope of the agreemen t th i s  i s  very s ens i b l e . 

6 .  There i s  the us u a l  sh i ft i ng of l i ab i l i ty .  

7 .  There a ppea rs to be n o  provi s i on for the abol i ti on of di re ctors or  for 

arb i trat i on of s hareh o l de r  di s putes unde r  the agreemen t .  

8. The agreemen t must termi n ate i f  the corporati on ce ases to b e  a c l os e  

corpo ra ti on as defi ned i n  s ecti on 1 5 8  (es s enti a l l y  no more th an ten 

s hare ho l de rs on record ) .  Th i s  i s  certai nl y an appre c i a ti on of th e practi cal 

appl i cati on of unan i mous s h areh o l de r  agreemen t but prob ab l y  does not add 

an yth ing .  

( d )  Maryl and 

Th e re l evan t provi s i ons of th e Mary l an d  Code are amon gs t th e be s t  

i n  the Uni te d  S tates i ns ofar as the y deal wi th th e present man agemen t prob l em . 

Se ction  105 provi des : 

11( a )  A c lose  corpora ti on s hal l i n i ti al l y  have one or more 
di rectors , to serve unti l such ti me as ma y be e l ected purs uant to s .  
1 05 lb}, and thereafter ma y ,  b y  el ection purs uant to i ts charter , 
provi de that i t  wi l l  have no board of  di rectors , i n  whi ch cas e :  

( 1 ) The b us i ness an d affai rs o f  the corporati o n  s hal l b e  man aged 
b y  di rect acti on of the s tockhol ders of  the corporati on and al l 
powers gi ven to di re ctors b y  thi s  arti cl e or  otherwi se b y  l aw ,  
rna y b e  e xercised  b y  the s to ckho 1 ders . 
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( 2 ) The s tockho l ders of the corporati o n  s hal l be res po ns i bl e  
for taki ng  a n y acti o n  requ i re d  b y  thi s  arti cl e o r  otherwi se  b y  l aw 
to be take n b y  the board of di rectors . 

( 3 )  A n y  acti o n  u nder thi s arti cl e req ui ri ng  fo r i ts val i di ty 
both a d i rector  resol utio n  a n d  a vote of s tockhol de rs ma y be val i dl y 
take n b y  the requ i red  s tockhol der vote a l o ne wi thout  the necess i ty 
o f  a pri or  d i recto r  reso l uti o n . 

( 4 )  An y req u ireme nt of t hi s  arti cl e that a n  i nstrume n t  fi l ed 
wi th the Departme n t  co nta i n a s tateme n t  that a speci fi ed acti o n  
has bee n take n b y  the b oard of di rectors , s hal l be s ati sfi ed  b y  
a s ta teme nt  that the corporati o n  i s  a cl ose corporati o n  havi ng 
no board of di rectors purs ua nt  to the autho ri t y  of  t hi s  sess i o n .  

( 5 )  A n y acti o n  for whi c h the vote of a majori t y o f  the e n ti re 
board of di recto rs i s  requ i red b y  a n y  provi s i o n  of t hi s  arti cl e 
ma y be take n b y  the stockhol ders b y  the affi rmati ve vote of  a 
majori ty  of al l of the votes e nti tl ed to be cas t the reo n .  

( 6 )  Acti o n  b y  s to ck ho l ders s hal l be take n b y  the voti ng of 
s hares  of stock as provi ded i n  thi s arti cl e .  

( b )  A n  el ecti o n  to have no board of  di recto rs s hal l become 
effecti ve at ( i ) s uch  ti me as the o rga n i zati o n  meeti ng of di rec­
to rs u nder 55  of  t hi s  arti cl e a nd  t he i ssuance o f  some s tock 
of  the co rporati o n  have bee n  compl eted , ( i i ) the effecti ve time 
of the charter docume nt i n  whi ch the e l e cti o n  i s  made or  ( i i i ) 
such  othe r  time as ma y be pro vi ded b y  the charter ,  whi chever i s  
l ater ;  a n d  at s uch  ti me t he di rectors s hal l cease to be d i rec­
tors , wi thout further act . 

( c )  I n  the case o f  a n  e l ecti o n  to have no board of  di rectors 
u nder thi s secti o n - -

( 1 ) The s tock hol ders s ha l l b e  s ubject t o  the speci al  l i abi l i ­
ti es i mposed o n  di rectors i n  paragraphs ( 1 ) ,  ( 2 ) ,  ( 3 )  a nd  ( 4 )  
of  s.62 ( a )  o f  t hi s  arti cl e .  

( 2 )  The provi s i o ns of s ubse cti o n s  ( b ) , ( c ) , ( d )  a nd  ( e ) of  62 
of t hi s  arti cl e s hal l be appl i cabl e to the s tockho l ders of  the 
corpo rati o n .  For purposes of  62 ( b ) , t he term 11prese nt 11 s hal l 
mea n  prese nt  i n  perso n o r  b y  proxy . 

( 3 )  No s tockhol der  s hal l be l i abl e b y  vi rtue of a vote of  
s tockho l ders (whether u nder paragraphs ( 1 ) a nd  ( 2 )  of thi s s ub­
secti o n  o r  o therwi se ) for a n y acti o n  take n b y  s uch  a vote , u n l ess  
he had the ri ght to vote on  s uch acti o n . ( 1 967 , e h. 649 , �.1 4 ;  
1 970 , eh.  689 )  . 

Secti o n  1 04 s tates : 
11( a )  The s tockhol ders of a cl ose corpo rati o n  ma y, b y  a n  
ag reeme nt to whi ch al l of the s tockho l ders of  the corpora­
ti o n  have actual l y  asse nted , regul a te a n y  as pect of the 
affai rs of the corpora ti o n  or the rel ati o ns  of the s tock­
ho l ders , i n cl udi ng , but not l i mi ted to : 
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( 1 ) The man agement of the bus i ness  and affa i rs o f  the 
co rporati on 

( 2 )  Res tri cti ons on the tran sfer of s tock ; 
( 3 )  The ri ght o f  o ne or  more s tockhol ders to d i s sol u­

ti on of  the co rporati on at  wi l l  or  upon the occurrence of  
a s peci fi e d  event  or  con ti ngency ; 

( 4 )  The exerci se  or  di vi s i on o f  vot ing  power ; 
( 5 )  The terms and condi ti ons o f  the empl oyment o f  any 

offi cer or empl oyee regardl ess  of the l ength o f  the peri od  
of  s uch empl oyment ; 

( 6 )  The persons who s hal l be di rectors and offi cers o f  
the corporati on ; and 

( 7 )  The payment of  di vi dends or di vi s i on  of profi ts . 
Such s tockhol ders ' agreemen t shal l be embodi ed i n  the charter , 
the byl aws o r  a wri tten i ns trument s i gned by al l o f  the s tock­
hol ders of  the co rpora ti on . 
( b )  A s tockhol ders ' agreement authori zed by thi s  s ecti on  s hal l 
not be amended except by the unan i mous  wri tten consent of  a l l 
stockho l ders then parti es  to the agreement .  
( c )  A stockhol der who acq u i res hi s s tock after a s to ck­
hol ders ' agreement a uthori zed by thi s secti on  has become effec­
ti ve , s hal l be deemed to have actual ly  assente d  to , and shal l 
be a party to , s uch agreemen t i f  at the ti me o f  acqui ri n g  hi s 
s tock the s tockhol der has actual knowl edge o f  the exi s ten ce 
of the agreement ; p rovi ded , however , that any s tockhol der  whose 
s tock was acq ui red by g i ft or  beq uest  from a person  who was a 
party to a s tockho l ders ' agreement authori zed by thi s secti on , 
shal l be deemed to have actual l y  assen ted to , and s hal l be a 
party to , s uch s tockhol ders ' agreemen t whether or not he h ad 
knowl edge o f  s uch agreement at the time of  acqu i ri ng h i s  
s tock . 
( d )  A s tockho l ders ' agreemen t authori zed by th i s  secti on  may , 
i n  the di s creti on o f  a court o f  equi ty ,  be enfo rced by i nj unc­
ti on or  by s uch o ther rel i e f  as the court may determi ne to be 
fai r and appropri ate i n  the ci rcums tances . As an al ternati ve 
to the granti ng  of an i nj uncti on or other equi tab l e rel i ef ,  
the court may , upon the moti on o f  a party to the p roceeding , 
o rder di s sol uti on o f  the corpo ra ti on under the provi s i ons 
of  s .1 09 ( b )  an d ( c )  o f  thi s arti cl e .  
( e )  Noth i ng  i n  th i s  secti on  shal l otherwi se affect  other­
wi se  val i d  agreements among s tockho l ders of a cl ose  or other 
corpo rati on . ( 1 967 , eh . 649 , s . l 4 . )  

Comments : 

1 .  Secti on 1 05 i s  a qu i te detai l ed pronouncement o f  the pri nci p l es and 

conseq uences of  doi ng away with  the Board o f  Di rectors and havi ng  a 

s harehol der  man aged corpo rati on . 
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2 .  The una n i mo us sharehol der agreement , as  i n  the case o f  Cal i forn i a ,  

i s  subject to the corporati on havi n g  the s tatus of  a cl ose corpo rati on . 

3 .  The requi rement i s  that any agreement  be unan i mo us and the agreement 

may only be amended  wi th wri tten consent o f  al l the shareho l ders . 

4 .  The secti on i s  s tructured gene ral l y  i n  the sense that the agreement 

may regul ate any as pect of the affai rs of the corporati on . Howeve r ,  

wi thout l i mi ti ng  thi s phrase , i t  speci fi es many of  the common attri butes 

of s harehol der  agreement as bei n g  val i d .  Whi l e  thi s probably adds 

noth i ng to the CBCA , i t  does gi ve an excel l en t  i ndi cati on of the paten-

ti al s cope of s uch agreements . 

5 .  The agreemen t may be i n  the cha rte r ,  by-l aws , o r  i n  a wri tten agree -

ment ,  but pres umably the fact that  i t  i s  i n  the by- l aws o r  charter does 

not mean that i t  can be amende d  wi th l es s  than wri tten unan i mo us consen t .  

6 .  Any person acqui ri ng shares wi th actual noti ce of  the agreement wi l l  

be bound . A person acqui ri ng by gi ft i s  deemed to have actual noti ce . � ���. 
Presumably the wo rd ' acq ui red ' contempl ates  both acqui s i ti on by s ubscri p - � 

ti on and tran s fe r .  Moreove r ,  wh i l e  not s tated i n  Secti on 1 04 i f  the 

acqui rer does not have noti ce , the unan i mous  nature of the agreement 

s hou l d fal l  and it wi l l  cease  to be effecti ve . 

7 .  A provi s i on s i mi l ar to Secti on 240 o f  the CBCA empowers the Court 

to enforce the agreement by i nj uncti on o r  such other fai r and reason abl e 

rel i ef .  Pres umabl y  th i s  wo ul d i n cl ude s peci fi c  performance . The Court 

i s  al so gi ven the power to di ssol ve the corporati on i f  the agreement 

has been breached .  Thi s  i s  an i nteres ti ng  extens i on to the j us t  and 

equi tabl e rel i ef avai l abl e in Can ada . 

8. Fi nal l y ,  i t  i s  i n teres ti ng  to no te that Secti on  1 04 ( c )  speci fi cal ly 
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contemp l ates the con ti nui n g  va l i di ty of otherwi s e  val i d  agreements e ven 

i f  they do not fi t wi thi n s e ct i on 1 0 4 ;  th i s  may be p ar ti cu l arly i mportan t 

for unan i mous s h areho l de r  ag reemen ts i n  other  than cl os e  corporat i ons . 

As can b e  seen from th i s  s urvey , th e s cope of  th e management provi s i ons 

for c l os e  corp orati o ns i n  the Un i te d  S tates i s  vari e d . Many of th e s tate s  

adopt di ffe ren t me th ods , s ome more gene ral th at th e CBCA , and s ome more 

s pe ci fi c .  HONeve r ,  as w i l l  be seen , s ome of th e Uni ted S tates p rovi s i ons 

may wel l dese rve con s i de rati on  in the cou rs e of  draft ing  the new Al b er ta 

Compan i es Act . 

V .  P ROB LEMS W ITH S ECTION 1 40 - CBCA 

Gene ral ly s pe aki ng , commentators s eem re as onab l y  happy wi th the 

unani mous s hareh ol de r  agreeme n t  env i s aged wi th i n  Se ct ion 1 40 . 42 Howeve r , 

i n  my vi ew , there are a n umbe r of p rob l ems w i th the p rovi s i on ,  s ome seri o us 

and other  of mi n i ma l  i mp ortan ce . The fol l ow i ng commen ts i denti fy those 

prob lems an d where necess ary s ugges t amen dmen ts to the current wordi ng . 

A fu l l  ve rs i on of the amen ded s ect i on i s  a ttach ed as Schedu l e  A .  

( a ) T h e  Req u i rement for Di re cto rs 

Secti on 97 (2 ) of the CBCA requ i res al l corporati ons to h ave at 

l e as t one di rector . There i s  n othi n g  wrong wi th th is  i n  the trad i t i ona l  

corp orate s t ructure . Yet ,  when a l l p ower i s  wi th drawn to th e s h arehol de rs 

purs uan t  to a un an i mous s h areh o l de r  agreement , th ere seems l i tt le  s ens e i n  

the requ i remen t .  Ce rtai nly , the drafts men of the ori gi nal CBCA d i d  not 

req ui re d i rectors i n  th i s  s i tuati on and thei r vi ews were s imp ly cau gh t up 

in th e ti de of e con omi c n ati onal i s m . 43 
It app ears th at th e Al berta Governmen t 

has ch os en to take a s imi l ar tack . 

I f  th ere i s  to b e  a res i de ncy requi remen t  i n  al l c orporati ons there 

seems n o  s en s e  to i ns i s t  on i t  always be ing  i mpos ed on th e di recto rs . In 
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the fi rs t p l ace , as men ti oned , i t  can be  e as i ly avoi ded .  Se cond ly , there 

i s  another  a l te rn a ti ve . I f  a l l manageme n t  i s  i n  the h ands of  th e s h areh o l de rs , f J"(.-JJ � 
why i s  th e res i den cy requi rement not  s i mp ly s h i fted to the shareho l de rs ?  . . • 1- � tf'  

0--1{� ' o-.L  l� 
The req ui s i te majori ty wi l l  h ave to be  based on outs tandi ng s h ares rath e r ��� � -

� . 

than s hareh o l de rs ; oth erwi se , the requ i rement  cou l d  b e  avoi ded s imp ly by 

the use o f  n omi nees . 

A res i dent  req ui remen t for s h areho l de rs w i l l  mean , of course , that 

the p aren t/s ubs i di ary unde r a unanimous s hareh o l de r  agreement cou l d  

neve r s ati s fy the s tatu te . Thus , they w i l l  h ave to mai ntai n the formal 

s tructu re of  a n omi nee di re ctor . Th i s  may not , however , b e  a b ad conse q uen ce 

s i n ce i t  means th at an abs en t p aren t  company w i l l h ave a ' body ' i n  Al berta 

to take n o ti ces s erve d  on the corporati o n .  In  th e case of the cl os e 

corporati on noti ce can be s erved on th e regi s tere d offi ce on ly . 

Th i s  a l te rati on wi l l  n ot make a great ch ange i n  the runn i n g  of 

corp orati ons . At p resent , th e s h areh o l de rs can do  wi th out di rectors ' mee ti ngs . 

Howe ve r ,  the  req u i remen t for one di recto r  i s  a formal and unnecess ary 

req u i remen t .  Th e abol i ti on of i t  woul d re cogni ze th e true ch aracter of 

the c l os e  corpo rati on as a p artners h i p . Accordi ng ly , I w ou l d  s ugges t  the 

fol l ow i ng cl aus es be added to Se cti on 1 40 : 

" (6 )  Wi th ou t  l i mi ti n g  the gene ral i ty of 
s ubsection ( 2 ) , a un ani mous s h areh o l de r  
agreemen t may p rovi de th at the b us i ness and 
affa i rs of  th e corporati on s ha l l be manage d  
en ti re ly by th e s h areh o l de rs  rath er than the 
di rectors ; whi l e  s uch a p rovi s i on remai ns i n  
e ffect ,  the re  s h al l b e  n o  requi remen t to e le ct 
any di rectors purs u ant to s ecti on 97 ( 2 ) . 

vuvO 
vwO 

( 7 )  Where n o  di re ctors are e lected purs uan t to 
s u bs ecti on ( 6 ) , s h areh o l de rs h o l di n g  bene fi c i a l ly 
n o  l es s  than fi fty percen t ( 50% ) i n  val ue of  the 
i ss ue d  and outs tandi ng s h ares of th e corporati on 
s ha l l be res i dent  Alb ertans . "  MtJ /  

tv� Y �  � �  
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( b ) Us e of the Word 1 1 Res tri ct11 an d S cope of 1 1 Bus i ness  & Affai rs 1 1 

Frankly , I am re as onab ly h appy wi th th e p resent l anguage of s ecti on 

1 40 i n  th i s  context . However , one commen tator h as argued at length that 

th e w ord • res tri cts • preven ts th e shareh o l de rs from totally withdrawi ng 

al l pONer from th e di rectors . 44 The s h a reh o l de rs cou l d  veto the di rectors • 

p ONe rs b ut not  u ti l i ze i t  thems e l ves . Moreover , one of  the draftsmen of  

the  prop os a l s  has  s ugges te d  th at th e words • b us i ness  an d affai rs • contemp l ate 

on ly the ge neral  de le gati on un de r  s ecti on 97 and may not  e xtend  to other 

express de l e gati ons , for examp l e , those for whi ch they are l i ab l e  under 

s ecti on 1 1 3 .  � ft,� tz4.A ti;..;. � 1 .-J.. u.J · '-fw .t.-t4.L..� 1:<1 � .. 
I am n ot s ure whether ei th er o f  th ese poi nts are correc t .  Fi rs t , the 

Oxford Di cti onary de fi nes res t ri ct as : 

1 1 To con fi ne /s ome pe rs on or th i n g/to or  wi thi n 
certai n l imi ts ; to l i mi t  or b ound ; . . .  to 
res trai n by proh i bi ti on . 11 

Th i s  de fi ni ti on woul d not  s eem to excl ude an abs o l u te res tri cti on on d i rectors • 

pow ers and i f  th e di rectors h ave no power then s ure ly the s harehol de rs mus t 

be  pe rmi tte d to i ni ti ate and exe rci s e  s u ch pow er.  Se cond , th e de fi ni ti on 

1 1affai rs 1 1 con temp l ates al l i nterna l  re l ati ons h i ps wi thi n the corpo rati on and 

by i mp l i cati on a l s o  i nc l udes wi th i n • bus i nes s • al l exte rn al re l ati ons h i ps 
' /UI  

i nci den tal t o  the bus i ness b ei ng  carri ed on by the corporati on . Th i s  uJ ktJ r  W JA  

s h ou l d  s urely cove r off al l p owers o f  the d i rectors . The one po int  I was a � � 
. , .,.  . 

l i tt l e  con ce rned ab ou t was the l i ab i l i ty of th e di re ctors unde r s ection 1 1 4 ,  �" ��tJ}� bu t th i s  has n ow  been remedi e d . Un fortunately , thi s amen dmen t n ow pos s ib ly . .  L w · .J.-.  
cl- �  • "2. 

s ugge s ts that th e wordi ng i n  secti on 1 40 does not cover al l the di rectors • ____ ��� - · 

pONers and 1 i ab i 1 i ti es . 

At any rate , i f  s ome peop le  are conce rned  as to the e ffect of th e 

w ordi n g  of s ecti on 1 40 ,  i t  may be a s l i ght amendmen t can remedy the prob lem .  

I t  wou l d  be  pos s i b le to add in  a phrase s uch as 11 th e  s h arehol de rs may 
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regu l ate any as pec t  of th e affai rs or  bus i ness of the corporat i on 11 , b u t  

I d o  not th ink  th i s  i s  necess ary .  Th e add i ti on o f  the w ords 'wi thdraw • and 

' unde r th i s  Act • to  emph as i ze the broadn ess of th e secti on shou l d  be s uffi ci en t .  
t � r u I ,uuJI-t-� � �� . Th us , s ecti on  1 40 ( 1 ) w ou l d  re ad :  

1 1An othe rwi s e  l aw fu l  w ri tten ag reemen t among a l l 
the  s h areh ol de rs of  a corpo ra ti on g_nd :the .sor,gorati o_n , 
or amon g al l the s hareh o l de rs � and 
a pe rson wh o i s  n ot a s hareh o l de r ,  th at res tri c ts ..Q..r 

wi thd raws , i n  wh ale  or i n  part,  the pow ers o f  the 
d'ireCfOr'S unde r th i s  Act to man age the bus i ness and 
affai rs of the corpo rati o n  i s  va l i d . 11 

( c ) The Un ani mi ty Requi rement 

Unde r th e p resen t regi s trati on  sys tem in Al be rta i t  i s ,  of  cou rs e , 

poss i b l e  to re tai n power i n  th e s ha reho l de rs by not de l egati ng i t  to th e 

di re ctors or  wi th draw i t  from the l a tter by a seven ty - fi ve percen t ( 75 % )  

vote . The req ui rement un de r th e CBCA an d unde r mos t o f  the Uni ted States 

s tatutes is  that the ag reement  mus t be  unan i m ous . From a practi cal po int  

of  vi ew th ere seems n o  need for agreemen ts wh i ch are not  un ani mous . I t  i s  

di ffi cu l t  to i magi ne s hareho l de rs of a c l os e  corpo ra ti on re gul ati ng the 

management affai rs of the corporati on w i thout un an imous ag reemen t and ,  

i ndeed ,  i t  coul d we l l be i nequi tab le from the mi nori ties • p oi n t  o f  view to 

al l ow th i s . The un an i mous s h areh o l der  agreement i s  des i gned to a l l ow the  

cl os e  corpo rati on to  fun ction as a partne rs hi p  and  to  do  th i s  con si s tently 

wi th p artne rsh i p pri nci p l es you mus t have un ani mi ty .  

I t  mus t  be remembe red th at th e un an i mous req u i remen t techn i cal ly 

on ly re l ates to ' man agement •  agreements . I f  a s ma l l er group w i s hes to ente r 

i n to an agreement for o th er purp oses , e . g . , p oo l i n g  agreemen ts , th i s  i s  

permi tted unde r s ecti on 1 40 (  1 ) .  
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The more contenti ous i s s ue on unani mi ty cen te rs on th e amen dment o f  

t h e  agreemen t .  At p resen t ,  wh i l e  the prospect of amen di ng a n  agreemen t 

by two -th i rds au tomati cal ly b ecaus e th e agreement i s  i n  the arti c l e s  of  

i n corp orati ons has been removed ,  i t  appears th at i f  th e u n ani mous agreement 

p rovi des for amendmen t by fi fty perce nt ( 50% ) th i s  wou l d  be val i d .  From 

a pol i cy poi nt of vi ew , th i s  i s  a di ffi cu lt  questi on to res o l ve .  On the ,; �"' 
one h an d  you can s ay that those  parti es to th e agreemen t h ave knowl e dge of tf � 
the amendment  requ i remen t and , th erefore , s h ou l d  be  boun d . On t he other 

h and , these agreements w i l l be u ti l i ze d  a lmos t enti re ly i n  c l os e  corpo rati ons . 

I f  the agreemen t p rovi des for p ool i n g  agreements , etc . , i n  addi ti on to the 

managemen t s tructu re , wou l d not  the amendment of th e agreemen t wi th l ess th an 

an un ani mous vote s i gn i fy a b reakdown i n  the corporati on w h i ch w ou l d  l i ke ly 

l ead to a j us t  and eq ui tab le  w i ndi ng up ? I n  s hort ,  i t  may b e  s ai d  i t  i s  

i ncons i s tent wi th the rati onal i zati on o f  a cl os e  corp orati on as a partnersh i p  

to a l l ow s u ch a fun damen tal ch an ge wi th less  than a unani mous vote . Th i s , 

howe ver ,  can be answered w i th the comment  tha t  many p artners hi p  agreements 

provi de for amendmen t wi th less  th an a unanimous vote . 

The Un i ted S tates examp l es are of l i mi te d  he l p .  S ome s tatutes 

req ui re a unani mous vote to amend , oth ers requ i re a me re major ity .  In  

p racti ce , th i s  di ffe ren ce may n ot be i mportan t .  I n  the Act was s i l en t ,  

99 . 9% of agreements w oul d requ i re un ani mi ty to amen d  o r  wou l d  n o t  de al 

w i th the i ss ue whi eh wou l d  h ave th e s ame res u l t . However ,  w h i l e I am not 

s ure , I th ink  on bal ance ,  a more equi tab l e  s i tuati on  w ou l d  be reach ed i f  � 
the s tatute provi ded th at th e agreement cou l d  on ly b e  amende d  by 

wri tten cons en t .  Thus , s ecti on 1 40 ( 7 )  wou l d  read : 

un an i mous �(!t� 
-t;e....:.. r .... , � 

1 1A un an i mous s h areho l de r  agreement  authori zed by 
th i s  s ecti on s hal l not  be amen ded  except  by th e 
un an i mous wri t te n  cons ent of a l l the p arti es 
to the agreemen t .  1 1  
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( d )  P ri vate or P ub l i c  Documen ts 

There are rea l ly no prob l ems w i th a CBCA unan i mous s hareho l de r  

agreement . Often th ese w i l l contai n p rovi s i ons re l at i ng to management v-1hi ch 

the p arti es th i nk s h ou l d  remai n p ri vate and confi den ti al . There s eems no 

reas on why thi s  s hou l d  n ot be the c ase . I f  a poten ti a l  s hareho l de r  wi s hes 

to ob tai n a copy of s uch agreements he can req ues t a copy as can a b ank  or 

other fi nanci al  agency . Any da nge r of  n on -di s cl os ure cou l d  b e  reduced by a 

req ui remen t th at the exi s tence of s uch an agreemen t b e  conspi cuous ly noted  

on th e share ce rti fi cates . 

The on ly real prob lem I h ave i s  when the s hareh o l de rs , as en vi s aged , ��4 
take back al l managemen t p owers an d do not e l ect di re ctors . Th i s  i s  a major � 

� ,�/ (!) 
restru cturi ng o f  the organi zati on of th e company and a s trong argument can � ( J IN fO<] I 
be  made th at ou ts i de rs s houl d  be aware th at there are no di rectors an d th at 

the corporati on i s  man aged .  Th i s  i s  done i n  s e ve ral  Un i ted S tates  

j uri s di cti ons . 

Th i s  i s  a s imp l e  pol i cy questi on , and I h ave n ot attempted to dra ft 

the app rop ri ate cl aus e .  A l l that wou l d  b e  needed i s  a s tatement that th e 

e xi s ten ce of s u ch a un an i mous s h areh o l de r  ag reemen t s h oul d be  note d  i n  the 

arti cles  of i ncorp orati on . 

( e ) De fi ni ti on of Sh areh o l de r  

One smal l p rob lem th at mi ght ari se i n  ve ry unus ual  s i tu a ti ons i s  

whi ch actual s h a reho lde r  wou l d  be s ubje ct to l i abi l i ty unde r  s ecti o n  1 40. 

I f  the s tatute when drafted , or  the by -l aws , contemp l ate the only s hareho l de r  

as th e h o l der  of record , as oppos ed t o  th e benefi ci a l  owne r ,  then presumab ly 

l i ab i l i ty w ou l d  attach to the forme r .  I do not  fee l anythi ng  s hou l d  be  done 
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about  th i s . P re s umab ly i n  any un ani mous s h areh o l de r  ag reemen t the bene fi ci a 1 

owne r w i l l b e  a p arty .  The p rac ti cal l i ke l i hood of  th i s  p rob l em ari s i ng i s  

too remo te to j u s ti fy coverage . 

( f) Arb i trati on 

Th i s  is a more s ubs tanti ve i ss ue .  Normal ly the re i s  no  d i s pute as 

to the l egal  e ffe cti veness of arbi trati on  provi s i ons in s h areh o l der  agreements . 

Indee d , they are qui te n ormal .  On the oth er h an d ,  the Al berta S upreme Court 

i n  Motherwe ll v. Sehoof
46 he l d  th at an arb i tra ti on cl ause to de al wi th 

d i sp utes between th e d i rectors was i n val i d  as bei ng contrary to the di s creti on 

de l egate d  to th e di re ctors . The Del eware Sup reme Court i n  Abererombie v. 

Davies
47 reache d th e s ame concl us i on .  

My conce rn i s  bas i ca l ly wh ether th i s  ra the r te chn i cal app roach wou l d  

carry through to the s h areh o l de r  unde r a unani mous sharehol de r  agreement . 

Kes s l e r ,  i n  an ana ly si s o f  th e New York General Corporati on  Law conc l udes : 

11 I f  a s ecti on 620 ( b )  provi s i on  t rans fe rs 
di rector powe r to th e s ha rehol de rs , a l l 
managemen t d i sp utes become s hareh o l de r  
di s pu tes , an d accordi ng ly , s hou l d be 
arbi trab le  un de r a s h a reh o l de r  ag reemen t 
p rovi di ng for th i s  remedy . .  • 4s 

I am afrai d th at I do n ot fee l  th e concl usi on i s  as cl e ar as P rofess or 

Kes s  ler s ugges ts . I f  the s h areh o l de rs are i n  fact  maki ng man ageme nt dec i s i ons 

and through s ecti on 1 40 tha t  power i s  de l e gated  to them , I th ink  i t  is q u i te 

poss i b le  th at  a Court w i l l cons true th ei r del i b erati ons as those of di re ctors 

and s tri ke the arbi tration c l aus e down . Th i s  wou l d c l early be ri di cul ous . 

P artne rs h i p  ag reemen ts frequently cont ai n s uch cl aus es wh i ch are enforceab le . 

A s imi l ar atti tude s h ou l d  be taken to un an i mous s hareh o l de r  agreeme nts . 

The p oi n t , I admi t ,  i s  unc lear but  I s tron gly fee l  a p rovi s i on s uch as th e 

fol l ow i n g  s hou l d be  i nserted to cl ari fy the prob l em :  
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"A  un ani mous s h areh o l de r  agreement may p rovi de 
for , i n  addi ti on  to any other ri gh ts avai l ab le ,  
arbi trati on of  any i s s ue as to wh i ch th e 
s h areho l de rs are deadl ocked i n  voti ng power . "  

( g ) Wh en Does the Un aimous Shareh o l de r  Agreement Become Voi d?  

The  CBCA i s  s omewhat un c l e ar as  to  when a un an i mous s hareh o l de r  

agreement becomes voi d .  The draftsmen • s i nten t  was c le arly to p ro v i  de tha t  

any l ack of un an i mi ty wou l d  make the agreement voi d .  Th i s  pres umab ly fl ows 

from the de fi ni ti on i n  s e ct ion 1 40 b ut the se cti on i s  un c lear as to wheth er 

there need be un ani mi ty at al l t imes or s imp ly at the t ime of s i gn i n g .  

I d o  n o t  fee l  any th i n g  need b e  done t o  c l ari fy th i s . Th e s tatute as a who le 

s trong ly s ugges ts th at un ani mi ty at a l l t i mes i s  requ i red . 

Shou l d  th ere be any addi ti onal  requi rement for the val i d i ty of the 

agreement? The draftsmen of the CBCA fe l t  that th e e xi s ten ce of the un an i mous 

s h areho l de r  agreemen t shou ld  be n oted on th e s h are certi fi cate ; otherwi s e  i t  

wou l d  be  voi d .  Th i s  approach i s  adopted i n  th e I l l i n oi s  C l os e  Corpo rati on 

provi si on , 49 an d n ote of the agreement on th e s h are ce rti fi cate i s  deemed to 

cons ti tute n oti ce to th e p urch aser  of the s hare .  I h ave no obje cti on to 

thi s  gene ral approach b ut coul d  pe rh aps make two poi nts : 

1 .  Th i s  may be un fai r on the parti es to th e agreemen t wh o have Jcvt...,._Y:.. 
n ot note d  th e agreement on th e certi fi cate i f  the purch as e r  

s ti l l  h as actual knowl edge . Sh ou l d  h e  not  b e  boun d i n  th i s  

s i tu ati on ? 

2 .  I n  the ory , s i nce th e s h are ce rti fi cate w i l l often be 

de l i ve red after th e con tract , i t  may be  p os s i b l e  for a 

purch aser  n ot to h ave noti ce of th e exi s tence of the 

ag reement . In  practi ce ,  h owe ve r ,  cons i de ri ng we  are 

de al i ng wi th c l os e  corp orati ons , the ch ances of th i s  

h appen i n g  are mi n i mal . 
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Unde r the CBCA , the draftsmen ' s  p ropos al  for an abs ol ute req ui remen t  

of notati on on the s hare certi fi cate was dropped . Rath er , the CBCA de al s 

w i th the prob l em i n  s ecti on 45 ( 8 )  w h i ch p rovi des th at a trans feree of  s hares 

i s  a party to the un ani mous s h a reh o l de r  agreemen t un less  he h as n o  actual n o ti ce 

of any s uch agreement and the agreement or a re fe rence th ere to was not noted  

cons pi cuous ly on  the s hare ce rti fi cate . Thus , s ecti on 45 ( 8) i s  deal i ng wi th 

the p rob lem of n o ti ce but  at the s ame ti me i s  gi vi ng a cons tructi ve n oti ce 

e ffect to the s h are certi fi cate . The Mary l and  s tatute takes the actual n oti ce 

approach�0 

Frankly , I h ave n o  s trong vi ew as to whi ch me thod s h o u l d  be adopted . 

Whi l e  the requi remen t for n oti n g  on the s h are ce rti fi cate has a val uab le  

p ub l i ci ty factor I re al ly w onder wh ether it  i s  ne cess ary i n  th at  i t  may 

cons ti tute an un reas onab ly i nte rfe ren ce wi th an oth erwi se va l i d  agreement 

through an ommi ss ion . S ure ly , the l ocus in th i s  ques ti on s h oul d be on the 

thi rd party - he s h oul d n ot be forced to be a p arty to an agreement  of w h i ch 

he h as no n oti ce . To thi s e nd , pe rhaps sect i on 45 ( 8) provi des th e bette r 

answer.  

A n umbe r  of mi nor p oi n ts , h owe ve r ,  mi gh t be made abo u t  secti on 45 ( 8 ) : 1 13� 
1 .  One wou ld h ave tho ugh t i t  w ou l d  h ave been wi s e r  t o  dea 1 wi th a 1 1  � PI • 

• j� """' 

as pe cts of the un an i mous s hat·eho l de r agreement  i n  secti on 1 40 �4 

2 .  

rath er than h i de them away i n  s ecti on 45 ( 8) w h i ch de a l s  

gene ral ly w i th s ecuri ty trans fers . 

I wonder wheth er th e CBCA i n  secti on 45 ( 8 )  does not  h ave an 

i n corre ct emph as i s . Secti on 45 ( 8) tal ks about shares b ei ng 

s ubject to a un an i mous s hareho l de r  agreerrent . I w ou l d  h ave 

th o ugh t th a t ,  si nee s u ch an agreement de a l s  wi th statutori ly 

i mpos ed power ,  i t  i s  the corporation th at  is s ubje ct to th e 

agreemen t rather  th an the s h a res . 

,.., .. .  

� 
� {. eLtJ " D .. 

I t.) o _._.; 'f /...> ,.....,.)-
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Se cti on 45 ( 8) dea l s  wi th transferees o f  s h ares . I w onde r 

whe the r th i s  i s  a b road en ough te rm to cover th e acq u i rers 

of s hares through s ubs cri pti on .  

Ct}.t �� ' 
rr

�
, 

-* 

CLJ t{�J'_,.,._..;.. 
\M 1 � _  t ,. o. 

J W  �� vr � 

4 .  I f  a s ubs cri ber or trans feree i s  n o t  a p arty to th e agreeme nt , 

the l atter w i l l  fal l throu gh a l ack of unanimi ty .  However , the 

agreement may contai n more th an matte rs re l at i ng to the 

s tructure of th e man agement of the comp any . I t  may , for 

examp l e , dea l  wi th poo l i ng agreements and why shou l d s uch an 

agreemen t be voi d s i mp ly becaus e i t  i s  n ow between th ree rathe r 

than four pe rs ons . Th us , I fee l  a provi s i on s h o u l d  be i nse rte d  

to  provi de that the parti es t o  the agreemen t can i ns e rt a cl ause 

to make any provi s i ons oth erwi s e  voted  conti nue , even i f  the 

un an i mous s h areh o l de r  agreement i s  voi d .  A s ug ges te d  cl ause 

mi gh t be : 

1 1S . 1 40 

( 3 )  S ubject to s ubse cti on ( 4) ,  a trans feree of  or  
s ubs cri ber to s h ares of a corproati on s ubject to  a 
un an i mous s hareh ol de r  agreement  i s  deemed to  be  a 
party to the  agreemen t .  

( 4) I f  a corpo rati on i s  or b ecomes s ubje ct to a 
un an i mous s h areh o l de r  agreemen t and 

( a )  a tran s fe ree of or s ubs cri ber  to s h ares  
of the corporati on has no  actual noti ce of 
the agreemen t ;  and 

( b )  s uch agreemen t or a re fe rence th ere to was 
not  n oted conspi cuous ly on the sh are certi fi cate ;  

the un ani mous s h areh o l de r  agreement s h al l be vo idj 
provi ded that i f  the agreemen t s o  p rovi des i t  s hal l 
cont1 nue to the exten t i t  i s  e nforceab l e  apart from 
thi s p rovi s i on �' 
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( h )  The Comp any as a Party 

I w ou l d  s i mp ly make th e bri e f  poi n t  th at i t  s eems pre ferab l e  th at 

the comp any s h ou l d  be made a p arty to any unani mous s hareh o l de r  ag reemen t .  

Thi s w oul d make en forcement o f  the agreemen t ,  for examp l e , c l eare r  i n  many 

cases . I f  you wi s h  to draft th i s  i n  as a s tatutory requ i remen t ,  i t  wou l d  be 

extreme ly s i mp le . 
� �� � r eo q �  ot �  

Jt ' t� e/ "i:: r n# ..,. g, , s �  Jl)() IJ-1L A-V 
( i ) Re l i e f  of  Di recto rs • Li abi l i ty 

��� ,� . 

Gene ra l ly s pe aki ng , s ec ti on 1 40 ( 4) i s  q u i te c lear .  I t  s h i fts 

l i ab i l i ti es , duti es , and obl i g ati ons of the di rectors to th e s hareho l de rs to 

the e xten t  th at p ower i s  w i thdr awn or res tri cted and th e di re ctors are rel ie ve d  

of thei r b u rdens t o  the s ame extent . Th e on ly p rob l em po i nt  from a draft i ng 

poi nt of vi ew i s  a smal l on e .  I t  i s  un c lear  whe the r th e di rec tors are re l i eved�-� 
of aU thei r dut ies and l i ab i l i ti es o r  s imp ly duti es and l i ab i l i ti es unde r

�
�/ .) , v­

the CBCA. For e xamp le , i f  the di re ctors has provi nci al l i ab i l i ti es unde r p� �-
Workers Compensation and Labour legi s l ati on  w ou l d  they be re l i eved of any � c;: J: o  
obl i gati ons un de r  s ecti on 1 40 ?  I do n ot kn ow the answer to th i s  and  I do 1 

n ot know wheth er from a cons ti tuti onal  poi n t  of  v iew the fede ra l draftsmen 

cou l d  cove r th e prob lem off. Pres umab ly , h owever , i n  a provi nci a l  Act ,  th e 

statute coul d ch aracteri ze the l i ab i l i ty o f  di re ctor and s harehol de r  for 

provi n ci al purposes . 

The s e cond p rob l em i s  more of a po l i cy q ues ti o n .  Ass ume that th e 

s hareh o l ders wi thdraw a l l power from the di rectors and de le gate th at  power to . 
. . ../'�" 

a th i rd party who acts as man ager . At presen t ,  on ly the s hareh o l de rs are l i ab l e � � 
ri � � · 

' U"'� 

i ns te ad o f  th e di rectors . Shou l d  the th ird  pa rty a l s o  b e  maee l i ab le ?  

The re a re s eve ra l answe rs agai ns t l i ab i l i ty bei ng e xtende d .  Fi rs t , 

i n  mos t cases the th i rd p arty wi l l  be a bank , fi nance comp any or ven ture 

capi t al i s t  wh o i s  s i mp ly a party to th e agreemen t to make s ure the s hareh o l de rs 

conduct th e b us i ness wi th i n  the te rms of  th e ag reeme nt . Such peop l e  s hou l d not , 

i t  i s  s ai d ,  be exposed  to l i ab i l i ty .  Moreove r ,  wh ere power i s  properly 
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de le gate d  t o  a th i rd p arty man age r ,  th e s h a reho l de rs w i l l p os s i b ly h ave 

acti ons b ased  i n  neg l i gence and contract agai ns t h i m  i n  the e vent of i n val i d  

acti ons . The s hareh o l de rs h ave  taken back res i dual contro l and , therefore , 

they s h o u l d  accept  u l ti ma te res pons i b i l i ty for the de l egatee • s  acti ons . 

These argumen ts h ave s ome force except that whe re  p ower i s  properly 

de l egate d  i n  a manne r en vi s age d  by s ecti on 1 40 the de leg atee i s  act i ng as a 

d i re ctor . Shou l d  he n ot be ar  th e respons i b i l i ty of the di rector? My v i ew 

i s  yes . Howeve r ,  after s e ve ral  attempts I h ave con cl uded i t  i s  i mp oss i bl e  

t o  dra ft a c l au se  s pe ci fi c enou gh to cover off th i s  one prob l em area wi thout 

expos i n g  bankers and ven ture cap i tal i s ts to undue ri s k . Perh aps th e s ect i on 

s h ou l d  be l e ft as i t  s tands , on the bas i s  that i f  the s hareh o l de rs de l e gate 

power they may en ter i nto  a contri b uti on agreement wi th the th i rd party .  

Th i s  w i l l  gi ve them s ome prote cti on  but l e ave i t  up to contract rather  than 

the s tatute to dete rmi ne the extent of thei r protecti on . 

( j )  E nforcemen t Order 

The bas i c e nforcement p rovi s i on for shareh o l de r  agreements i s  

l i ke ly to be th e s ummary p rocedure unde r s ecti on 240 . One sma l l po i nt mi ght 

be made . N amely , i t  mi ght be p re fe rab l e  to add th e word 'shareholder ' as a 

party agai nst whom the acti on can be commen ced .  After a l l ,  th e s h areho l de r  

i s  l i kely to be the one who b reaches a unani mous s h areho l de r  agreement .  

V I . CON CLUS ION 

Th ere i s  n othi n g  s ubs tan ti al ly w ron g wi th s ecti on 1 40 .  Indeed , 

i t  i s  markedly s upe ri or to many of i ts Un i ted  S tates eq u i val en ts . However , 

th ere are at le as t  two fai rly s e ri ous prob l ems tha t  cou ld  e as i ly be  remed ied , 

name ly , the total wi thdrawal  of power and the ab o l i ti on of d i rectors , an d the 

i n serti on of an arbi trati on cl ause . fvloreover , a number of th e smal l er  
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poi nts di s cussed  ab ove mi ght  b e  cons i dered s imp ly becaus e amendmen ts w ou l d  

cl ari fy the p resen t ambi gui ti es . 

Al l i n  al l ,  howeve r ,  i t  i s  an exce l l en t  p rovi s i on wh i ch recogn i zes 

the pecu l i ar s tatus of th e c l os e  corpora ti on and the nee d  to gi ve that  

s tatus l e gi s l ati ve s an cti on . Hope fu l ly ,  the concept  w i l l  be  adop te d  i n  

Al berta . 
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SCHEDULE A 

Secti on 1 40 

( 2 )  An otherwi se  l awfu l  wri tte n  agreement between a l l the 
s h areho l de rs of a corpora ti on and th e corporati on , or  
between a s h areho l de r  who is  th e s ol e  benefi c i a l  owner  of al l 
the i s s ue d  s hares of a corporati on and the co rpo rati on , or 
be tween a l l  the s hareho l ders and the corp orati on  and a 
pe rs on who i s  n ot a s ha reh ol de r ,  th at res tri c ts o r  wi thdraws , 
i n  wh o le  or  i n  part ,  the powers of  the di rectors unde r thi s 
Act to man age the b us i ness an d affai rs of the corp orati on  
is  val i d . 

( 3 ) Subject to s ubs ecti on ( 4) , a tran s feree of or  s ubs cri ber to 
s ha res of a corporati o n  s ub je ct to a un ani mous s h arehol de r  
agreement  i s  deemed to b e  a p arty to th e agreemen t .  

( 4) I f  a corporati on i s  o r  becomes s ubject t o  a unani mous 
s harehol de r  a greemen t and 

( a ) a trans fe ree  of or s ubs cri be r  to  sh ares of the 
corporati on has n o  actual n oti ce of th e agreement ; and 
( b )  s uch ag reeme n t  o r  a re fe ren ce th ereto was n ot n oted 
conspi cuous ly on the s hare cer ti fi cate ; 

the unani mous s h areh ol de r  agreerrent s hal l be  voi d ;  p rovi ded 
th at i f  th e ag reement s o  p rovi des i t  s hal l conti n ue to the 
extent i t  i s  en force ab le  apa rt from th i s  secti on . 

( 5 ) A s ha reh o l de r  who i s  a party to a un ani mous s h areh o l de r  
agreerrent has al l the ri ghts , powers an d duti es an d as s umes 
the l i ab i l i ti es of a di rector of the corporati on to the 
extent th at s uch agreemen t wi thdraws or res tri cts the 
di s creti on or powers of the di rectors to manage the busi ness 
and affai rs of the corporat i on ,  and the d i re ctors are thereby 
re l i eved  of thei r d u ti es an d l i abi l i ti es un de r any Act ,  
i ncl udi ng thei r l i ab i l i ti es unde r s ect i on 1 1 4, to th e s ame 
exten t .  

( 6 )  Wi th ou t l i mi ti n g  the gene ral i ty o f  s ubs ecti on ( 2 ) , a un ani mous 
s h are ho lde r  a greemen t may pro vi de th at th e busi nes s and affai rs 
of the corporati on s ha l l be managed s o l e ly by th e s ha reh ol de rs 
rather th an th e board of di rectors ; wh i l e  s uch a p rovi s i on 
rema i ns i n  e ffe ct ,  secti on 97 ( 2 )  s ha l l n ot app ly and there s ha l l 
be no  requ i remen t to e l ect any di rectors . 

( 7 )  Whe re n o  d i rec tors are e l e c ted  purs u an t  to s ubse cti on (6 ) , 
s harehol de rs h o l di ng no  less  th an fi fty ( 5 0 )  percent i n  va l ue 
of th e i s sued  s h ares of th e corporati on s hal l be res i den t 
Albertans . 
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( 8 )  A un an i mous s h areh o l de r  agreement auth ori zed by th i s  s ecti on  
s hal l n ot be  amende d  except  by th e wri tten con s en t  of a l l the 
parti es to the agreemen t .  

( 9 )  A un ani mous sh areh o lde r  agreemen t may p rovi de for , i n  addi t i on 
to any other ri g hts avai l ab le , arbi trati on of any i ss ue as to 
wh i ch the s hareh o l de rs are dead l ocked i n  voti ng power . 

Secti on 2 " un an i mous s h areh o l de r  agreements 11 means an agreement des cri bed 
in  s ubsecti on 1 40 ( 2 ) . 

Secti on 240 

Res trai ni ng or comp l i ance orde r .  - I f  a corp orati on or any 
di rector , offi ce r ,  s hareh ol de r ,  emp l oyee , agent , audi tor ,  
trus tee , recei ve r ,  recei ver -manage r o r  l i qu i d ator of a 
c orp orati o n  does n ot comp ly w ith th i s  Act ,  the re gu l a ti o ns , 
arti cles , by - l aws , or  a un ani mous s h areh o l de r  agreement ,  
a comp l ai nan t or a credi tor o f  the corpora ti on  may , i n  
addi ti on to any o ther  ri ght h e  has , app ly to a court for an 
orde r di recti ng any s uch p ers on to comp ly wi th ,  or res trai ni ng 
any s uch pers on from acti ng i n  breach of , any p rov is i ons 
thereof ,  and up on such app l i cati on the court may s o  o rde r and 
make any further o rder i t  thi nks fi t .  
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FOOTNOTES 

1 .  S . C .  1 974-75 , c . 33 as am. 

2 .  S .M .  1 976 , c . 40 . 

3 .  S . S .  1 977 , c . 59 .  

4 .  See gene ral ly post under 'Analysis of United States ' Equivalents to 
Section 1 4 0  ' .  

5 .  R . S . O .  1 970 , c . 5 3 .  

6 .  S . B . C .  1 97 3 ,  c . l 8  as am . 

7 .  R . S . A .  1 970 , c . 60 as am . 

8 .  Pos t.  

9 .  I s ay mos t becaus e pres umab ly i t  i s  p os s i b l e  to i ncorporate the p rovi s i on s  
of an agreemen t i nto the arti c l es o r  memorandum . Thi s  does n ot mak e  
t h e  s hareho l de r  agreement a cons ti tu ti on al documen t b u t  h as the s ame 
e ffe ct .  To my knowledge a s h areh ol de r  agreement as such cannot be 
fi l e d  wi th  the Regi s trar .  

1 0 .  See  Field v .  Bachynski ( 1 976 ) , 1 A . R .  49 1 ( Al t a .  A . D . )  wh i ch w ou l d  h ave 
been bette r  l e ft undeci ded . 

1 1 .  Rinquet v.  Bergeron ( 1 960 ) , 24  D . L . R .  ( 2 d )  449 ( S . C . C . ) ;  Motherwell  v .  
Schoof, [ 1 9 49 ]  4 D . L . R .  81 2 ( Al ta . S . C . ) ,  P i ckeri ng , Shareho lders ' 
Voting Rights and Company Control .  ( 1 965 ) 8 1  L .Q .  Rev .  248 .  See a l so 
the s tran ge cas e of Stewart v .  Schway , [ 1 956 ] 4 S .A . L . R .  79 1 . 

1 2 .  ( 1 963 ) , 41 W .W . R .  575 (Man . Q . B . ) .  

1 3 .  Id. � at 575-576 . 

1 4 .  See gene ral ly , o • Nea l , Close Corporations ( Cal l agh an & Co . )  Vo l . 1 
at 5 . 1 6 ;  P ai nter , Corporate and Tax Aspects of Closely Held Corporations 
( Li ttle  B rown ) at 1 22 ;  De l aney , The Corporate Director: Can His Hands 
be Tied in Advance ( 1 950 ) , 50 Co l umbi a L .  Rev .  52 ; Note , ( 1 936 ) 
3 Ch i cag o  L .  Rev .  6 40 , 646 . 

1 5 .  Long Park Inc .  v .  Trenton-New Brunswick Theatres Go . 77 N . E .  ( 2 d )  
6 3 3 ;  Manson v.  Curtis 1 1 9  N . E .  5 5 9  ( 1 9 1 8 ) ; McQuade v .  Stoneham 
1 89 N .E .  234  ( 1 934) . 

1 6 . Abercrombie v. Davies 1 2 3 A ( 2d )  893 ( 1 956 ) .  

1 7 .  1 99 N .E .  641 ( 1 936 ) 

1 8 .  Id. � at  6 43 .  

t 



- 46 -

1 9 .  203 N . E .  2d  5 77 . 

20 . Id . ..  a t  5 84 .  

2 1 . Id . .. at 5 85 .  

22 . Inter aZia., GZazer v .  GZazer 374 F2d 390 ( 1 967 ) ; Burnett v .  Wood Inc • ., 
4 12  S .W .  2 d  792 ( 1 967 ) ; Simonson v .  HeZburn 97  NYS 2 d  406 ( 1 950 ) ; 
Pohn v .  Diversified Industries., Inc . 403 F .  Supp . 4 1 3 .  

2 3 . See O ' Neal , CZose Corporations (supra) at 5 . 30 and Pai nte r ,  Corporate 
and Tax Aspects of CZose Corporations (supra) at 1 1 7 .  

2 4 .  Wh i l e  th ere seems n o  cas e  di re ctly on poi n t ,  th i s  v i ew i s  consi de re d  
t o  be corre ct by mos t p racti ti one r .  As usual , i t  may we l l  b e  th at the 
Ameri can approach wou l d  be adop te d  i f  the po i nt aros e for cons i deration 
today . See , howeve r ,  Puddephatt v .  Leith , [ 1 9 1 6 ]  1 Ch . 200 wh ere 
a mortgagee of s ha res h ad agreed to vote on ly after cons u l t ati on wi th 
the mortgagor  and on ly as h e  wi s h ed .  A mandatory i nj un ct i on w as 
g rante d  to enfo rce th i s  c l aus e .  

25 . See BZundon v .  Sto� ( 1 97 1 ) ,  2 0  D . L . R .  ( 3d )  41 3 .  B u t  comp are SWec 
v .  Biamonte ( 1 978) , 1 8  O . R .  ( 2 d )  625 . See ge ne ral ly , Hi ggi ns , The 
Law of Partnership in AustraZia and New ZeaZand ( Law Book Co . Ltd . )  
at 27 . 

26 . SZoan and HoZt v.  MargoZian., SidZer and MargoZians (Truor) Ltd. 
( 1 9 5 7 ) , 8 D . L . R .  ( 2d ) 1 1 5 .  

2 7 .  FieZd v. Bachynski ( 1 976 ) , 1 A . R .  49 1 . 

2 8 .  KeZZy v .  EZectricaZ Construction Co. Ltd. ( 1 90 7 ) , 1 5  D . L . R .  2 32 .  

29 . P res umably , i t  i s  pos s i b l e  to argue that  s ha reho l de rs man ag i ng the 
comp any fal l  wi thi n the de fi n i ti on ( extende d )  i n  s . 2 b ut i t  i s  doub tfu l 
whether the de fi ni ti on w as i ntended to cove r th i s  and i s  cons i s te nt 
wi th the regi s trati on system . See Harris v .  s. ( 1 9 76 ) , 2 A . C . L . R .  5 1 . 

29a . As amended by S . C .  1 978-79 , c . 9 . Royal  ass en t ,  December 22 , 1 978.  

30 . The re i s  a s l i gh t  p rob l em with  s ecti on 1 8  but i t  i s  not  on e that i s  � 
un iq ue to unan i mous s hareh o lder  agreemen ts . Unde r s ecti on 1 8  you �- J....t 

cannot  argue that  a unani mous s h a reho l de r  ag reement cann ot or  has I� .. 
n ot been  comp l i ed wi th . But can you argue the existence of the 
ag reement? Th us , secti o n  1 8( d )  s tates that you canno t s ay a d i rec tor 
h as no auth ori ty to perform the duti es th at are us ual for such 
di re ctor . Does th i s  mean the di re ctor un de r a unani mous s hare ho l der  
agreement or a normal di rector? Shou l d secti on 1 8 ( d ) be  amen ded to 
read 11 as us ua l  for a di recto r ,  offi cer or agent i n  a corporati on 
carryi ng on s uch bus i ness 11 ? 



- 47 -

3 1  . See post .  

32 . S . C .  1 978-79 , c . 9 .  Royal  assen t ,  Decembe r 22 , 1 978 .  

33 . See , Rogers v .  Aginaourt ( 1 9 77 ) , 1 4  O . R .  ( 2 d )  489 ; Re Ben 's Pipe�ine 
Ltd. 7 Al t a . L .  Rep . (2d ) 1 1 4 ;  W. S. Johnson & Sons Ltd. S . C .  
1 842 7 .  

34 . P aper by Robert Di ckers on ,  Law Reform and the C�osely He�d Corporation 
( de l i vered at  Van couver ,  B . C . , Augus t 1 1 ,  1 9 78) . 

35 . See gene ral ly , O ' Nea l , Close Corporations (supra) at 5 . 07a ;  
Hecke r , Close Corporations and the Kansas General Corporation Code 
of 1 9?2 ( 1 974) 22  Kans as L .  Rev .  1 ;  Kess le r ,  The Shareho lder-Managed 
Close Corporation Under the New York Business Corporation Law ( 1 974 )  
43  Fordham L .  Rev .  1 97 ; Hoffman , New Horizaons for the Close Corporation 

-in New York Under its New Business Corporation Law ( 1 96 1 ) 1 B rooklyn 
L aw Revi ew 1 ;  B urb ury ,  The Rule of the Board of Directors in the 
Closely He�d Corporation : A Comparative Assessment of Recent Legis�ation 
( 1 97 1 ) 6 J .  Int ' l  L aw and E cc . 59 ; B rad ley , A Comparative Assessment 
of the Ca�ifornia Close Corporation Provisions and a Proposa� for 
Protecting Individual Participants ( 1 97 6 )  9 Loyo l a  of Los An ge l es Law 
Revi ew 865 ; B radl ey , A Comparative Evaluation of the DeZeware and Mary�and 
CZose Corporations Statutes , [ 1 9 68]  Duke L . J . 525 . 

36 . De l . Code Ann . t i t . 8 .  

3 7 .  New Y ork Bus i nes s  Corpo ration  Law ,  Effe cti ve Apri l 1 ,  1 963 . 

38 . [ 1 975 ] Gal . S tatutes s . 7 .  

39 . Md . Ann . Code . ti t . 4 .  

40 . See post.  

41 . Fol k ,  The De Zeware General Corporation Law ( Li t tl e  B rown ) at  5 1 8 .  

42 . See S oti me r , Contro l ling the Power to Manage in C�osely Held 
Corporations Under the Canada Business Corporations Act ( 1 976 ) , 
22  McGi l l  L . J .  6 73 ; McCarthy Q . C . ,  Shareho�der Agreements i n  
Me redi th Memori a l  Le ctures ( 1 975 , De Boo Ltd . )  at 465 . 

43 . See Di cke rs on , supra� n . 34 .  

44. See Sotime r ,  supra , n . 42 .  

45 . See Di ckers on , supra� n . 42 .  

� .  [ 1 949 ] , 4 D . L . R .  81 2 .  

47 . 1 23 A2d 893 ( 1 956 ) . 

48 .  Kes s l e r ,  supra , n . 35 at 2 1 5 . 



-sv -

·(�)vot·s apoJ ·uu� ·pw ·os 

·aozt·s 'z£·� ·s+e+s ·Aa� ·tLI ·6v 




