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The Institute has for some years been engaged in a project 

on Matrimonial Support. Early in 1 97 6 ,  it became apparent to 

·the Institute that a reform of the subs·tantive law as be·tween 

husband and wife could not of itself solve the financial problems 

of separated or divorced spouses. 1:v1arriage breakdown inevitably 

re:::3ul ts in the creation of two farnilies but their financial 

resources remain the same. A typical salary in the Canadian 

society is ordinarily geared to the support of one family o 

rrherefore 1 when two families are created as a consequence of 

a marriage breakdown, both families are subjected to financial 

stresses� It seems that to a large extent this phenomenon 

con t ributes to t he most tragic problem in the area of matlimon­

ial support, i .. e.. the uncollec·tibili ty of a largE: proportion 

of support payrnen ts .. 

Some of the economic stress resulting from marriag e break­

down is taken up by the federal-provincial social assistance 

programmes. A deserted or divorced mother may_ go to a court 

and seek a maintenance order against her husband/ex-husband 

or she may go to ·the department of Social Services and Community 

Health for social assis-tance (unpopularly called "welfare'7). 

Since a ic subsidy has the benefit of bein g paid reg ularly 

without rj_sk of default it is not surprising that many mothers 

with dependent children prefer to go on social assistance rather 

pursue their rights aga 

it: meanr.:; that the sta·te assumes 

t their s. I n  effect. 

the legal obligation of the 

husband to maitain his wife and childreno 

It is, however, a cormnon practice for the Social Service 

and Community Health Department to take an assignment from the 

recipient of soc assistance of her rights to maintenance 

aga1nst the spouse or liable for maintenance The 

recipient wife and children are paid social allowance regularly 

out of 

f 1 In 
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province tor example, the amount of money give n as social 

assistance to mothers with dependent children because of marriage 

breakdown and recovery from liable spouses and fathers was as 

follows: 

ALBERTA 

Welfare Assistance to Mothers with Dependent 

Children and Recovery from Liable Husbands and Fathers 

Year Assistance Given Money. Recove 
---·-

1973-74 $ 38 , 8 35 , 8 60 $2 , 0 6 3 , 05 9  

1 9 74-75 $ 4 2 , 6 95,577 $ 2 , 748 , 2 9 4 

1 975-7 6 $52 , 7 45 , 82 2  $2 , 6 3 4 , 53 4  

There are,thus, two systems of matrimonial and child 

support; a private system which functions effectively. only for 

those families who have enough property and steady and rela-tively 

high income, and a public support system which comes to the 

rescue of families wi·th low incomes and assets o However, ·the 

efforts of all Law Reform Con-rrnissions in the area of ma·trimon-

ial and child support have hi ther·to been limited only to ·the 

substantive law as between husband and wife. We were therefore 

not surprised when the Law Reform Commission of Canada, in its 

Study P aper on Enforcement of Maintenance Obligations said: 

of 

"Some·thing is profoundly wrong \vith a body of law 
and practice that fails to attain its objects more 
often ·than it succedds.. Failure is ·the universal 

istic of the ·tional sys·tem for enforc-
ing maintenance orders in Canada with a few notable 
exceptions in recent years, apathy has been the 
cornpanion of failure ...... '' 

The re in the Insti tu·te indicated ·thaJc no amoun·t 

in the for enforcernent of ma 

would help use or family because often is 

no to collec·ted from 0 spouse .. The 
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problem in this area is not obtaining entitlement to be paid: 

it is obtaining the paymen·t.. The Institu·te therefore establishe d 

a Commi·ttee to examine the whole area of matr imonial and child 

support - public and private - and propound viable solution(s) 

which are likely to be practical. The terms of reference of 

the CoPJmi ·ttee are as follows: 

1 7 

uThe Board Iof Directors of the InstituteJ would like 
the Committee to approach the matter lo f matrimonial 
and child support] with an open mind, and consider 
the initial ques·tion whethe r or not there is a feasible 
me·thod of funding support payments. They would also 
like the Committee ·to iden·tify and consider the range 
of possible solutions which are likely to be practical, 
including solutions involving private contribution, 
public funding, or a mixture of bathe'' 

The following persons agreed to sit on the Committee: 

Gayle James Associate Professor, Faculty of 
Social Work, University of Calgary 

Andrew Armitage 

Karol Krotki 

J9 M. Shaver 

Iv.Jan Saunders 

" H., HurllYur·t 

Gordon Bale 

Vijay Bhardwaj 

Vivien Lai, 
lLnne Russell, 

of 
of 

of 

Professor and Associate Dean, 
Faculty of Social ·work, Uni versi·ty 
of Calgary 

Professor, Departmento of Sociology, 
Universi t:y of Alber·ta, Edmonton 

Director of Research and Systems, 
Alberta Health Care Insurance 
Commission, Edmonton 

Professor, Faculty of Law, 
Univers ity of Calgary 

c·tor 1 The Ins·ti tute of La\tl 
Research and Re form, Eclluon·ton 

Associate Director, The Institute 
of Law Research and Reform, ton 

Legal Officer, The Institute of 
Law Research and Reform, Edmonton 

Security Division and 
, ·th of the 

Community Heal·th, 

'--'-'.1"'-"-'-· ·t tee. was on 7, 



The Committee set out ·to examine ·the following: 

1. The EXISTING law of ma·trimonial and child support .. 

How it works in practice. Who does what to whom from 

the time of marriage breakdown for suppor·t.. How the 

cour·ts crystallize actual support av.rards in dollars 

for spouses. How the support is paid and collected 

and what happens if there is non-compliance with a 

4 

court order for support? vvhat is the philosophy 

underlying support legislation? hThat are the deficiencies 

in law and_trocedure that hinder the smoo·th and purpose­

ful operation of support laws? If these deficiencies 

are corrected, will the existing law of support achieve 

its object ives? 

Is the law and practice relating ·to ma·trirnonial and 

child support in other provinces any different from 

and better than in Alberta? 

2. The EXISTING laws and practices relating to Social 

1\.ssis·tanc<� (unpopularly called "welfare") in Alberta .. 

How the broken family units are given social assistance 

in Alberta? \.Vhat is the philosophy underlying social 

assis·tnace? What is the relationship between social 

assistance and the private law of matrimonial and 

child suppor·t? How much money is expended on social 

assistance ·to broken families and how much is recovE.:red 

from ·those 'dho ough·t to be suppor·ting these units? 

Are the policies and procedures relating to social 

assistance compa·tible and in harmony with ·the family 

policy{ies), if any, of the province? 

3.. Are the delivery systems of laws and social assistance 

uni in prac throughout the province? Do the 

courts in urban and rural Alberta and the officers 

Social S 

cal 

s and 

? Are soc 

Health folloiJ·v 

r CS 
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o f  people affect e d  by t he s e  laws and po licies d i ff eren t  

i n  var iou s geog r aphi c are a s  o f  the provin ce ?  What .are 

the de f icienc ie s in the de l ivery sy stem s  and if the y  

are rect i f ied, wou l d  the sy stem work mo re e ff ic ie n tl y  

and bee f i t  tho s e  a f f e ct ed by it? How many f amilie s, 

individua l s1 and chi ldren are affected by the se laws 

and p rocedures ?  

4 .,  vlha t1 i f  any , i s  t he co- re l at_ ion between mar it a l  s ta·tu s  

and the needs f o r  s o c ia l  a s s i st ance ? I s  the r e  a c au s e  

and e f f ec t re la ti onsh ip between mar r i age b re akdown and 

s o c ial a s s i s tance? What are the po tent ial cons equen ce s  

of chan ges in s upport and so c ial a s s is tance l eg i s la ti on 

and pract ice s ?  Woul d an int egra t ion o f  th i s  p riva te 

an d pub l i c  sy s tems o f  suppo r ·t on marriage b re akdo\��Jn b e  

more expe ive to t axpayers? Wo uld i t  re s ul·t i n  mo re 

marri age breakdown s ?  Wo uld it e nure to ·the. benefi t  o f  

c hi l dren and, there fore, in the long run ,  t o  the bene f it 

o f  s o cie ·ty ? 

As to sub s tan tive l aw o f  matrimon ial. s upport, _ the 

Cormn i ttee dec i ded to l e ave it  to ano ther coJmnitte e  of  the 

In s ti tute whi ch had a l r ea dy done s uf f i c ient work in that 

fie ld and was contempl a-t ing a f inal report on the s ub j ec·t i n  

n e ar 

a.:ce on Sl.Unption ·thc,t a husband and 

w ife are mutual ly re spon s ible for s upport ing each o ther and 

chi ldren during covert1:1re: on marr i age bre akdown, thi s 

duty cont inue s for the until they _ attain majo r i ty.  

Ho-wever, a s  spouses rehabi l itat ive phi lo sophy 

f as 
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s 

We did look at the actual operation of law in the law 
courts to find out i f  ·the admin is ter ing o f  these laws c auses 
any p roblems whi ch c an be remedied. He found the following 
facts .. 

In 

In order to make proper o rders for support the Court 

needs informa tion as to the me ans o f  e ach spo use . The Sup reme 

Cou:c·t can compel witnesses ·to tes ti fy and to produce documen -ts 

s ub j e c t  to the usual l imi ta-'cions of admiss ib i l i ty.. The p a rt i es 

also h ave ava i l able to theE the usual pre-tr i a l  procedures 

ir:c1ud ing the r i ght to e xamine the other party for discovery, 

·that is ·to requi re h im to appe ar be fore tr ial to be asked 

quest ions unde:c o a ·th as to h is asse ts, l iab il i ty an d income. 

I t  is generally assumed tha ·t one p a r ty c an r equi re the o ·ther 

to pro duc e  the o 's cop ie s of his income tax returns. In 

prac·t i ce, howe ve r , even in the Supreme Co urt examina t ions for 

and no ti ces to pro duce do cumen-'cs are less common in 

matr imon i a l  pro ceedings than they are in o ther k inds of l awsui ts. 

a size po r t ion o f  suppo rt o rde rs is made in un-

con ·t:�d 

as  ·to her 

on 

ce petit ions on the b as is of the w ife's assertion 

ts income and some es timate of h is income b ased 

o f  job he had before he le f t  h is w ife In these 
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cases there may be no inforn1ation abou-t the husband's ac-tual 

current income or even whether he is or is not employed.. An 

analysis of 90 random samples of s-upreme Court av1ards of 

support breaks dov1n as follows: 

Income of the Husband 

'rotal Samples Known Unknov\Jn None 
-------·�-�---�---

90 39 44 7 

-------------------��----

Orders for suppor·t against husband with unknown or no income 

Total 
Samples 

For itvife 
only 

For Children 
only 

For Hife and 
Children 

Reserved No Ordc�rs 
f or Wi.:i:c:: 

----------��--- ---------��------

51 2 19 7 10 

·----------�--------- --------

(Note: The ·total comes to 5 3  because some orders· were conunon 
or overlapping and f or purposes of classification were 
classif ied as two orders.) 

The cour-t adjudicates upon support in only a small pro-­

portion of divorce cases which come before i·t,. In the great 

majority of cases ·the parties negotia·te and settle the amoun:t 

in advance, and in m ost cases their agreemen-t is accepted by 

l 

·the court .. The negotiations for settlemen·t of support are guided 

by lawyer's forecas·ts as to wha-t the court would do if the 

case "�:le re to go to courts.. However, the real fact.:ors which 

influence these negotiations re the urgency with which one 

par ty wants a divorce, the likelihood of remarriage, the desire 

of ·the parJcies to final settlemen·t, and above all, the 

arrangement of custody of and access to children .. 

11he probabili·ty of the suppor-t a\·lard--wehther adjudicated 

or 

payee and ability of 

of 

unrealistic in terms of the needs of the 

payor to pay i high� This in turn 

0 s awards 
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I t  is no t uncommon to f ind ·tha-t decis ions on quan tum 

o f  suppo r t  for "'li fe and/or chi ldren are made wi thout the b ene fl t 

o f  s u f f i c ien t  and accur a te f in anci a l  informat ion abo u t  the parties. 

Th is is invariab ly so in uncon tes ted d ivo r ce pro ceedin gs . I t  

seems ·that the cour t orde rs suppo r t  i n  terms of wha t  a man sho ul d  

pay an d no t v1h a  t he � p ay. One member o f  o ur Comm it tee s a t  

·throug h 13 uncon tes·ted d ivorce p e t i tions and this is wha·t he 

has ·to s ay., 

Re: Unco·n-tested Divorce P et it io ns 

On one .Monday afte rnoon, I wen t to the Edmon ton Court 

Ho use to see the way in wh i ch uncontes ted divor ce pe t i t ions 

are conducted. rrhe re \"7ere 13 cases a:ctd these wer e  d ispose d  

of i n  less than t\tJO hours .. I n  four c ases personal serv ice of 

the husband h ad no t been possib l e  a nd substitutiona l  serv i ce 

had been permi tted� The re was no informa tion abou-t the husband's 

curren t income or even whe ther he was o r  was no t emp loyed. The 

type of  job he had before he le f t  h is wife �t\7as known and i t  

appeared that some estimate was made o f  his curren t income. 

In a l l  four c ases, the wi fe was on so c i al assistance. In two 

o f  these cases i t  was very obv ious that the w i fe had no in teres t 

in the amount o f  main·tenance f o r  which she v1as p e ti t ioning 

she sa 

frc:o.11 

she d i d  no t even know the amour1 t sought in the pe t i t ion. 

r how 

no Ju1ow and named a f igure d if fe ren·t 

g 

amoun in peti ·t ion. When her lawyer brough·t to her 

a·ttent:.ion the arnoun t  o f  ma in ten anc e  as for in the p e t i t io n , 

re adily agreed that this was the i a te amoun t  .. I t  

these tv1o cases that she was no·t concerne d  

amount o f  -v,rhich was awarded because she 

ass and ·the amoun ·t was less than she .was 

w as no inform a t ion about the 

s or h is current 

unl award reflected h is 
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I ndee d , even in tho se c a s es where both p artie s 

are repres e nted by l awyers , i t is  not un common for the court 

make a maintenance o r der which i s  not t ruely based on the 

f inan c ia l  s itua-t ion of the par tie s .  r�ehe r e ason is that the 

part ie want d ivor c e  expedit ious ly and ag ree o n  most matter s 

l ike custo dy o f  ch i ldren an d maintenan ce and d iv i s ion o f  property 

�ot be c aus e th ey think that the agreement i s  j ust or fa ir but 

bec a use that i s  the only so l ut i on they can ag ree to. There are 

tra de-o f fs bet\t'leen ·the p art·ie s and as a result. t he court may 

be c a l l e d  upon to make a ma inten ance order whi ch m ay not be 

re a li st i c  .. The wi fe and chi ldren in s uch c as e s  very so on go 

on soc i al ass istance. 

In the F�mily Court:_, there were a ·t l e as t  three p robl ems: 

1. tr a c ing the husband and s e rv ice o f  s ummonse s; 

2� L a c k  o f  s uf f ic i e nt and accurate f in an c i a l  

in fo rmat ion about the p art ies; 



3.. l ack o f  ef f ec t ive e n forcement of suppor·t o rders .. 

9 

'I'rac ing · ·the liU:sban·d a'nd se· r\� ic e· ·o· f: Summonse�. 

A needy wife comes to the Faini ly Cou r t  e ithe r to enforc e  

a S upreme Cour t mai n ten ance o rde r which she f i les under s� 2 8  

D. R . A .  wi th the Family Cour t , or s� come s to o b tain a main te nance 

o r de r  aga inst her deser ting husband unde r sec tion 27, D.R.A. 

Once in a whi l e  a divorced woman w i th d epe nden t c hildren a lso 

c omes to the Fami ly Court to obta in an order for the main tenanc e  

o f  child ren only. The figures o n  numbers o f  he a
.
r in gs for 

ma inten ance fo r o r iginal orders and e nfor cemen t o f  S upreme Co ur ·t 

ord ers in the vario u s  Family Court s o f  Alberta a re as f o l lows: 

Y ear Family Cou rt. 
Hea r ing for 
2 7  DnR�A . 

Hea r ing fo r To tal 
28  D.R .. A .. Total 

--------·-----·�···-··------- -------------· -

19 7 6  Edmon ·ton 4 43 8 68 1,3 11 

197 6 C a l g ary 161 9 5  25 6 

19 7 6  Red De er 190 13 4 324 

19 76 Le thb ridge 7 6  65 1 41 

1 9 7 6  Grande P rairie 40  1 4 1  

19 76 11ed ic ine Hat 32 8 4 0  

1 9 7 6  Fo r t  McMurray 6 3 9 
- -

9 4 8 1,1 7 4  2 , 022 

SOURCE: S enior Adm ini s tra to r, Family a nd J uveni l e  Courts; 

Gen eral's 1 Edmon·ton, Alb e r ·t a  .. 

One cannot but be p by the c ontra s t of fi gure s 

f rom Edmon and Cal ga ry,. There se ems to be some d iscrepancy 

in the co l l ec ·t ion or in te rpre·tation o f  s ·tatis ti cs. ·we n eed 

to ver ify these f ig ure s . !It seems that th e C algary f i gure 

t he 

1976 in 

t: 

1 61 + 355 ( tb. ird ) + 358 (RENOS) = 8 8 4  .. ] 

s do g ive us a base to project the magnitude 

t\•70 

·to "ea or 

and vvi ves and ex-wi ves tried 
m a 

mo re .lchan 

orde rs 

of 
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When a pro c ee d ing is in it iate d  in the F amily Court e i ther 

for an or i g in al o rder for m aintenance or for enforceme n t  o f  a 

S upreme Cou rt o rder, the husb an d o r ex-hu sb and i s  s ummons ed to� 

appear b efo re the F am ily Cou rt j udge� Our r e s e arch shows that 

i n  E dmon ton le s s  ·than 30% o f  s ummon s e s  are served. We were 

tol d  by the C l e rk s  o f  th e Cour t s  and F am ily Court worker s 

(social worker s  o f  l!laintenanc e  and Recovery B ran ch and pro b a t io n  

of f i c er s a tt ached to F am ily Cour t s  i n  various F�uily Co ur ts of 

Alberta ) that ·the p erce ntage o f  s e rvice o f  s ummonse s �r-va s  no t 

very high e l sewhe r e  too. 

s it ua t ion in E&�on ton. 

The fo l l owing d a ta i l l u st rate s t he 

SUMMONS & SUBPOENA INFOID1ATION 

19 76 Data frorn Po l i ce 

��--'=•<-

Subpoenas Sumrnonse s 
I'1on th Rece ived Rece 

J an uary 6 0  134 

February 17 388 

March 2 0  2 2 0 

Apr i l  2 0  142 

.i:1ay 11 192 

June 16 16 4 

J-uly 2 4 2 10 

Aug us t 33 153 

S en·tember 31 184 

Octobe r  46 2 16 

November 2 0  130 

Decc�mbe r  2 4 146 

S ubto·ta l  32 2 2 079 

TOTALS -- 2 401 --

S ummonse s  an d 
Juvenile Court by 

To tal Uns e rve d 
Summonse s  & No .. o f  Subpoenas 
Subpo ena s  & S ummo nse s  S erved 

--� 

137 5 7 

141 64 

156 8 4  

8 3  7 9  

130 73 

114 6 6  

136 98 

103 83 

141 74 

184 78 

8 1  6 9  

107 6 3  

1513 8 8 8  

s aoove were rece ived f rom Fam i ly 
·the Edmon·ton City Pol i ce,. 



Clerk of Family Court estima·tes that 9 0  percen·t of 
Subpoenas are served, therefore calculation indicate 
(9 0% of 322 = 2 9 0) that btily 600 of almost 2, 100 

Surmnonses were served - less than 30 percen·t. 

ll 

SOURCE: Edmonton City Police .. 

There are, inter alia, two reasons for non-service of 

surrLtnonses,. 

1. The police give a very low priority to service of 

summonses for maintenance or non-payment of maintenance .. 

The police feel that ·this is a "civil mattern and in 

the fact of rising crime and not enough manpower, these 

summonses should get last priority.. Even if the number 

of police force is bolstered, the summonses for mainten­

ance would still get last priority because the police do 

not consider it as ''police worku or ''crime-,related work" .. 

2.. The men for whom the summonses have been issued are not 

traceable .. They have moved. Since they are not wanted 

for any crime, the police do not try to trace them as 

effectively as they do in the case of criminals. 

At times ·the Clerk of the Cour·t does not know until only 

a day before the c:heduled hearing that the sumrnons has not 

been served& It is ·therefore not uncommon to see tha·t a judge 

has a very busy docket for the day bu·t in fact all Jche cases 

have di by lunch� Som�e cases are no·t heard 

because of non- of sumrnonses .. This affects the court,s 

ing pro s and over-all operational cost. This is also 

true abou ·t the "show cause 11 A show cause hearing 

occurs where a maintenance order exists but has not been complied 

with and has resul 

cause 

c• ,--::,) 

·to 

ge·ts 

is 

on .. a net 

i ·ts 

to 

in accumula ·tion of arrears,. 

name from phrase in 

The show 

Su1nmons which 

to you in Her Hajesty's name 

a·ttend as by the Court 

Order not be enforced as provided 
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by Part. XXIV o f  The Cr im in a l  Code o f  Canada .. 11 'I1he s how c a u s e  

hea r in g  also i s  s ta rted by is suing s ummons to the husb and. The 

p ro b l ems of  non- s e rv i ce and tra c in g o ccur here as we l l. The 

fal l  out ( for w an t  o f  a b e t te r  expr e s s ion )  of  F am i ly Cour t  ca s e s 

due to non- se rv ic e  of summons i s  qu i·te h igh.. The fo l lowing 

tab le sho\.v tha t  in the F am i ly Court, Edmon·ton, dur ing th e mon·ths 

of Feb ruary and March , 19 77, shov'7 cau s e  hearing s  comprised 51% 

of the c a s e s  s chedu l ed for hear in g  dur in g  thi s  ti.vo mon th per io d  

and 40% o f  tho s e  hearings did not go ahe ad due t o  non-service 

o f  s ummon s ,  or non- appe arance o f  ·the re sponde nt. 

ED1JIONTON 

FA:[\1 ILY COURT CASES .MONTH PERIOD 

FE BRUARY 

·····�-----�------__,_ ________ _ 

Cas e �r-ype 

O r i g inal Jvi a in ·tenanc e  

Vary ing a n  Order 

Show C ause 

Cus tody/Acc e s s  

(1) 
Cas e s  
on 
Docke t 

71 

16 

149 

45 

Family Cr imin a l  Code 12 

Men ta l He a l  1 

TOTl'lL CASES 2 9 4  

% o f  Al l 
Family 
Cour t 
Cases 

25% 

5% 

51% 

15% 

4.5% 

.5% 

--· 

( 2) 
C a s e s 
o-f Non-­
S e rvice 

ll  

-

53 

5 

-

2 16 

Ca s e s 
Where 
vJarran t 
I ssued 

l 

l 

8 

l 

% o f  
F am i ly 
Ca s e s  
F all Ou·t 

17% 

6 %  

40% 

11% 

(1) 

(2 ) 

c ases led to heard a court day .. 

SOURCE : 

It i s  

c a s e s  whi ch d i d  not go ahe ad: c a s e s  wher e party i s  
no t se rved an d c a s es wh ere W arran t  i f  i s s ued subtrac·tc�d 
from c a ses  on Docket.  

D a ta above -v�Tas  obtained frorn s ta ·ti s ti c s  g a thered by 
j udici a l  c l erks dur ing cour·t proceedings in the mon ths 
of February and March, 19 77. 

i cll l·t to a ccep t v·li thout f ur·the r re the 

unpopu l ar ly held view i n  some c ir c le s tha t soon a f te r  sepa rat io n  

or divorce r un awav for f ear o f  paying m a intenance use 

canno·t found for ce of summon£3e s He wonder a s  to 
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how much the po l i ce are respons ible for perpe tua t ing th i s  myth 

b ecause of i ts po l icy of g iv ing l a s t  preference to service o f  

summo nse s for ma in·tenance.. Thi s  problem needs fur the r  inve s-tig a­

tion.. Un le s s  rea son ab le e f fo rt has been made to f ind them, i t  

shoul d no t be a s se r te d  that men d i s appear fo r fea r  o f  p ayment 

of m ain·tenance. 

E arly in the year we sen t  ou t a c hart ti tle d  " S t�ges in 

the tia t ion, Making, Enforcement and Var i a t ion o f  S uppo r t  

Order by the F amily Court , Edmonton" ( see Appendix I )  ·to a l l 

the c lerks o f  the Fam ily Co urt in Albert a  and a s ke d  them whethe r  

the pro ce dure des cr ibed therein was fol lowe d  i n  the i r  co urts 

a l so .  We di s cus sed it w i th the othe r  F am i ly Co ur t  s ta f f  too , 

i.e . p robation o f f i ce r s  and s o c ial wo rker s a ttac hed to v:• ious 

Fam i ly Courts in the province. With regard to the p roblem o f  

" l o c at ing the hu sbandu in S tep 4 we h ave ment ioned a l l  the 

possible options wh ich c an be and sorrtetimes a re used o n  an 

"o l d  boy" ne-twork b as ,. However we were to ld tha·t ·the a ttemp t 

to l o c at.e the man i s  l im ited to the a ddre s s  rrov i de d  by the wi fe/ 

ex-wi fe in the c a se of an o r igina l  orde r  fo r m a in te nance. 

In c a s  o f  11 s how c ause" the ef for ·t i s  extended to contac·t the 

mo·Lor veh i c les b ranch an d  po l ice� The U. I o C . , Albe r ta Hea l th 

Care Comm i s sion, e tc.. are no t c onta c ted be c ause these goveJ::-nment 

agenc ies fo l low t:he po l i cy of "con f identi a l ity " and canno t  supply 

any informa·tion on a nybo dy, no ·t even a n  addre s s... P r i  va ·te 

tra cing agenc ie s  are never used. 

We h ave no te d  tha t  in On ta r io and B.C. a l s o  the F amily 

Cour ts fol low the s ame p ro cedure f o r  lo ca·t ing a name in c ases o f  

o rig 

Court: (Farn i ly 

tr a c ing ser 

lo bas " (S 

n ame ly 

f to 

an d s how c ause. However, in the P rov in cial 

) , Van couver, we found tha ·t p r iva te skip 

on a o f  $30 per c a se, pay a yo u 

II .. ) Thi s  i s  done o nly when o ther 

mo·tor veh i c le s  an d the po l ice have 

wi-th l o c a tion and addre s s  of the man. 
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As we have see n in the c ase of S upreTnem Court m a in ten ance 

o rde rs, the asser tion is o f ten made tha t those orders are un­

r ea l is ti c  i n  terms o f  the incomes o f  the support ing spouses. 

S imi l a r ly, in the c ase of Family Court or ders on ma inten ance, 

i t  asserted by some soc i a l  worke rs of th e Ma in te nanc e  and 

Reco�'". ry Branch that the orders are too low and a re unrelated to 

the income of the man. W i thout mee ting these c r i ti c isms a t  

this po in t ,  \ve wou ld l ike to po int ou t that the p ro cedur e  

fo l lowe d i n  t.he Fam i ly Cour-ts for ascer-taining the f in anc i al 

s i tuation o f  husbands and wives or ex-husbands and e x-w ives 

l e aves much to b e  des ired. I t  is true that the Fami l y  Court 

j udge tries to e l i c it f inan c i a l  in fo rmation f rom Loth s 

under o a th.. But ·the judge has no way of var ify ing what he is 

told.. Thus, valuable time o f  the co1.:rr t is use d  in try ir1g ·to 

obtain f inan c i a l  informa ·t io n  \�Th i ch in mos t cas es is no ·t r e l i ab l e  

and sti l l  forms the b as is of a ma in tenance awa rdp W e  did a 

p i lo t s tudy o f  the Family Cou r t  o rders o f  main te nan c e  in Calgary, 

Edmonto n ,  Fort Mc.f:1urray, Grande P r a ir ie and Le thbr idge and 

found tha t  in 70% ,  45% , 40%, 7 5% and 681 4 %  r espectively, the 

men h ad reported no income a·t all and s t il l  orders we re made 

ag a ins t  them.. S ee Appendix II I.. The s tudy is rot conc lus ive and 

we do no t c l a im tha t  i t1s f in d ings a re one hundred p re cent 

co rrec to tve fee l1 however, tha t  a more de taiJ_e d  and mor e  sc ien t i--

f ie s o f  this asp e c t  is nee ded and we pl an to do i t  in the 

near fut:ure., 

We a lso found tha t  Fami ly Cou r ts in o th er jrir isdi c t ions f ac e  

a s imi l a r  problem when i t comes to f in ding out the f inan c i al 

s i tu a t ion o f  the p a r t ies. The only excep t ion is the F amily 

Cou:cts in B .. C.. There ·too it is th e Uni f i ed Family Cou r ts in 

De lt-::.a, S urrey and R i chmond that use ·the Debtor's Ass is·tance 

(Board) fo r f inding the f in an c i al s t io n  of par t ies as 

wel l  as the abi l i ty of the man to pay.. 'The cou r ts there ask 

tance no t o n ly to te l l  them as to wha t  is the 

f pos i  o f  Jche 

man w i thout getting in to f ial 

a l so � C" Q.k) to 
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we ;1ave recoJnrnended to the Institute's Con1mittee on Enforcement 

of f)upport Orders ·to cOli.sider ·the use of an agency on the lines 

of the Debtor's Assistance in B.C. for ascertaining financial 

in ,:)rma tion of Jche parties for the courts. This will save 

va] .Llable court time and at t.he same time provide the court with 

re 

r e;:; 

_:_able information on the basis of which reasonable and 

istic maintenance orders can be made. 

Enforcement 

In ·the Family Courts, vle found thaJc the problems of 

e nf-·_)rcement arise because of two reasons: 

1.. Lack of policy guidelines for the enforcement staffi 

2� Lack of snactions in the Family Court. 

A maintenance order, if not complied 'iHith, is enforced 

by "show cause" hear in9 .. 

Unless the wife/ex-,.vife wan·ts ·to be paid direc·t by the 

hu,�..:�·�·and/ex�·husband ·the Family Cour·t orders the man ·to pay to 

·th·:=c Clerk of the Family Court.. An accoun·t card is opened in 

name of the spouses/ex-spouses in the Office of the Clerk 

of ·.-:-. .t1e Court.. Everytime a payment is received, it is recorded 

on -;:hat card. (See Appendix V) .. If these cards are checked 

re · =�l.arly every mon·th, arrears can be noted promp·tly and the 

de . t payor can be contacted th. However, this 

·t done .. At least in Edmont.on, the court staff, for whatever 

re::: i::::on, does not note arrears promptly every month .. In other 

lo- ions also we noted t many a c co un t cards were not up 

to te and arrears were accumulating. In sharp contrast to 

1 we found in the Family Court in Hamil·ton (OnJcario) tha·t 
11 L�---i._: e program, the checking of 

. ·)unt cards -oromo,t .. See VI, and compare it 

II .. 
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To s ome extent the p roblem of delayed o r  delinquent 

chec>:.ing o f  account c a rds and the resulting a ccumulation o f  

arre;2r S  o ccurs because o f  l a c k of pol icy guide l ine s and l ac k  

o f  c:·:)-ope r at ion among the d i ff er(;n t components o f  the uma ch inery 

for :ouppo rt . "  The sta f f  o f· th Court s  have a d i st in ct 

impr· s s ion o f  what a F amily Cou rt i s  to b e.. They al l f e e l  

that i t  i s  not t o  be a "co l l e ct ion · agency .. " The po l icy-pl anning 

leve s of the pro v in ce do not give any guidance to the court 

staf vis-a-vi s the e nforcement pro ce s s. The Attorney Gener a l ' s  

d€:pa ,··tment perhap s fee l s  that t h e  Fami ly Co urt s  do not requi re 

any >F.JJ.. i cy other than t he general poli cy d irect ive s  for all the 

cour 

i s  

in the l eg a l s y stem., rrhe maintenance and recovery staf f  

the depar ·tmen·t of S o ci a l  S e rv i c e s  and Community He a lth 

and �he enforcement staff i s  under t he S o licitor General's 

bran-- . Ther e  a r e  no c le ar c ut pol icy d ir ect ion s a s  to who 

doe \rlhat to whom in the are a  o f  enfor cement of n1ain·tenanc e  

ord.�·:. .. I t  would no·t b e  an over s"'catemenJc ·to s ay ·that the 

con-c;:::rgence o f  three departmen·ts in ·thi s area i s  co unter­

procJ ·_,ct i  ve to ·the proces s  of co l l e c·tion of mont�Y fo r the "'Vv ife 

and -;h i ldren or the p ro v ince o  

I n  the Edmon·ton F amily Co ur·t a l l  o f  who s e  sta ff is under 

the � .. ttorney General, there i s  lack o f  co-oper at ion b etween the 

coun�e l ling bran ch and the office of the Clerk of the Co ur t. 

The .·.,ccount s  s e ct ion i s  with the Clerk o f  the Court .. There a re 

a·t ·: .. a st three f u .. .-1ct ion a ries may note non- rayment of suppo rt 

an ��counts cle rk , a couns e llor , a ma nancc and re 

The main·tenance and re covery worke rs a r e  from th e 

ASS CH b u·t ·they have been provided wit'! work ing spa ce in 

the a.m i ly Court in Edmonton, If the counse l lo r s  and the 

Cle o f  the Cour tt s office co-operate the process of discover-

ing non-payment and it s f o l low-up can b e  improved cons ly ., 

, _,_u. Edmonton onl y  a third p arty applicaction r.or an 

o rder of m�in tenance or for e nforcement of a support 

be by a soc i a l  worker even w ithout the consent 

if she is a rec ipient of social as tance. It is 
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under s -tood that at t he t ime o f  maki�g t he in it ia l  app l icat ion 

fo r s o c ia l  a s s i st an ce, the rec ip i e nt del egates her right s  as 

to support v - a-vi s her spouse or ex- spou se ·to the department, 

o f  S o c i a l  Serv i ce s and Community Healt h. In Cal gary and other 

j ur is di c t ion s in the provin c e , a th ird p a rty app l i cat io n is not 

entertained by the Family Court judges unle s s  the woman on 

who s e  behalf it is b e ing made is pre s e n·t in the court and con­

s e nt s  ·to the app l i c a·t ion ·to go ahe a d., The judge s  in the s e  

courts fee l  that they a re not a c o llect ion age ncy and therefore 

unl e s s the "ent itled woman" wants, they w i l l  not enforce a 

suppo rt or der . Accordingly, the soc i a l  wo rke r s in C algary ,  

Red Deer, Lethbridge, Medi c ine Hat , Grande Prairie and Fo r ·t 

M c.IYiurray do not make a third par ·ty appl i c a t ion w ithout m a king 

s ure that the wi fe wi l l  app ea,r in the court ·to suppo rt the 

app l i c at ion. 

If  ·th2 payee spou s e  i s  not on soc ia l  a ss.:i;;tan c e  and th ere­

fore i s  depending on the maint enance money, t he re is l e ss 

l ikel ihood o f  arre a r s  bui l d ing up . I f  s he doe s  no t rece ive her 

s upport payment promptly s he cal l s  the Fam i ly Court accounts. 

The Clerk' s  o ff i ce then ·tr i e s  to contac·t the payo r spou se., I f  

the t:tye e  spouse is o n  soc i a l  a s si stance , she has, genera l ly 

speak ing , no interest in s uppo rt paym ent by the p ay o r  spouse 

because e ven i f  he pays, doe s  not g et any part o f  it.. I t  

goes ·to ·the dep artmen ·t o f  Social Serv i c e s  and Community He al·th .. 

It s ec�:rll s, hoi,vever, tha·t in b oth typ e s  o f  cas e s  ·the frequency 

of by the l spouse dec p a s  of 

Older orders ·tend to fall in to a:crears mo re f r eguen·tly than the 

more recen·t one s .. Thi s  mor e  re s e ar ch for con f irmat ion� 

can be t\·Jo poss l rea sons for thi s  phe nomenon (if i t  

really s·ts) f t ly, the payor spous e  is mot iva ted t o  p ay 

s o on tion o r  d ivor c e  becau s e  o f  hi s love f or the 

fo 

and gu il l ings f or s eparat ion and/o r  d ivor c e  and 

a re 

in·t with passaqe of time.. If he 
• .l 1 \1'71. Cfl 

v1 hom he: t:.o 

woman and has children 

at he s e l dom s ee s  

rt m i lit at e  aga st the 



18 

proJnptness or perhaps even the desire to pay.. Researchable 

questions.) Secondly, it is likely that with the passag e of 

time and his encounters with the Family Cour-t system he finds 

that the Family Court really has no teeth and that he can g et 

a\vay by delaying , if not not paying altog ether, a support order .. 

(Researchable questione) 

At present the only sanction that a Family Court judge 

can use for non-compliance wi·th a suppor·t order is to sen.-te nce 

the delinquent person to a maximum of 90 days in jail.. The 

Family Court has the option to make an enforceme nt: order wi·th or 

vli thou·t a defaul-'c clause.. Generally, a man who is no·t complyin9 

with a support order is broug ht before ·the judg;o_: to nsho\.AT cause" 

why he is not paying .. If the judg e finds that the man has no 

justification for not paying on the suppor·t order, he (the 

judge) will make an order directing the man to pay a specified 

amount of money by a given date and a certain amount ·thereafter 

reg ularly every mon·th or bi-mon·thly.. The order contemplates 

that if the specified sum is not paid in the Office of the 

Clerk of the Family Court by the specified date the man will g o  

to jail for a period fo 30, or 60 or 90 days.. This is called 

a udefault order" or enforcement order with a default clause .. 

If money is not received by the specified date by the Clerk of 

the Court a \tJarrant of arres·t g oes out for the man and he may 

be picked up the police and incarcerated. I f  a·t this point, 

he pays the amoun.-t specified in tht:? warrant of arrest., he will 

no·t incarcera·ted: warrant will be recalled and cancell 

The lack of policy g uidelines appears in this area as well. What 

should be done if at this atag e, i.e. when a warrant of arrest 

is out, the man is ready, able and willing ·to pay a part of the 

amounJc specific:.::d in the warrnat? The. practice varies in differ­

ent courts.. We were told that Ecl.rnon ton Family Court does no-'c 

accep·t part payment, so ·the man 'tlill incarcera·ted,. But Red 

Deer, and Hat would par-t-paymen-t 

and recall warrant. Thus it is possible for a man in Red 

Deer to, be picked up on a warrant ·the Edmonton Family Court 

and end up in jail even he willing and to pay a 
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part of the amount specified in the warran t1 whereas ano-ther 

man in Red Deer who h as a warran t against h im from the Red 

Deer Family Court may no t end up in j a il because he mak es a 

part paymen t on tha t  warrant . Thus, the only s anction tha t  

i s  avai l ab l e  to the Family Cour ts i s  not handled evenly through­

o ut the province. 

I t  has been d i :E f icul t to ga ther sta-tistics on number of 

warrants issued by the Family Cour ts for enforcemen·t o f  support 

orders in the prov ince . I t  has been s t il l mor e difficul-t to 

ascertain the actual number of persons who go to j ai l  o n  thes e 

warrants and how much tim e  they spend in j a il� We have been 

assured by the Direc·tor of Institutions of Alberta that we will 

get thi s  information in the near future� We co nta c te d the 

Clerks o f  Family Co urts and go t the fol lowing information w i th 

regard to warran·ts issued for enfo r cemen t of maintenance orde rs 

by the I-'' Courts in the las ·t seven 111011 ths - i "e. Narch to 

S ep tember, 19 77 .. 

Warrants from lvlarch 1 977 to S ep tember .1 9 7.7 

Number of Warran ts 

Recalled/ Executed 
C au s e s hown/ Wen·t to 

Family Cour·t I s s ued Outstanding \i\Ti thdrav.1n Paid up J0 

C a1gary 20 8 0 1 1  1 

E dmon ·ton * 121 3 1  5 3  23 3 

Lethbr 29 9 17 3 0 

Red Deer 2 0 0 2 0 

__ ...,.__�.,. ·---· 

*7.rhere is a discrepancy of 1 1  in ·t he number from Edmonton 
because warrants for some of the men were issued more than 
once dur ing this period. 

di ty in the nu.mbers of ·vJarran·ts issued by the 

Family Courts of Edmonton and Calgary 

philo that are 

court s t\vO courts 

perhaps 

judges 

s 

Jche 

I ·t 
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true that i f  warrants a r e  i s sued and the del inguent p ayo r  goe s  

to j a i l , that doe s no t bene f it anyo ne : the wi fe o r  ex-wi£e 

doe s  not rece ive any money , the man ' s  l iab i l i ty i s  no t wip e d  

out by s e rving a j ai l  term , and hi s ab i l i ty t o  continue in o r  

find a j ob i s  compromised .. However ,  the general be l ie f in the 

Fami ly Cour t ci rcles i s  that j a i l ing o r  threat of j a i l  is an 

e f fec tive remedy and men do come up w i th p aymen ·t when th ey s e e  

the pro spec t  o f  going to j ail . 

S hould the F amily Co urt b e  g iven o the r remedi e s  l ik e  

garn i s hmen t o f  wage s fo r enfo rcement o f  i ts s uppo r t. o rder s ?  

Thi s  q ue s -tio n ,  could probab ly b e  answe red i n  the a f f irma tive 

because S a ska tchewan and Mani toba have given th i s  powe r to 

the i r  F ami ly Courts . I n de ed , i n  S as ka tchewan the Fam i ly Cour ·t 

can order a co ntinuing garn ishment o rde r . In o rder to g ive _ a 

mo re rational answer than the one b a s ed on the p ractice in 

o ther pro vince s ,  we should perhap s  conduct mo re emp ir ic al res earch 

inJco t·J"age garni shmen ·t as  a cred i tor ' s  relT;.edy . 

Some in ·th e  E dmo nton 

1 .. Se rvi c e  o f  S ummons Sher i f f  

Unti l June o :E 19 7 7  a l l  S ummons se rvice in the c i ty 

o :E  E dmon·ton '."!as done by th e Eclmon ton Ci ty P ol ice .. As  we have 

no ted e arl ie r , the po l ice s e t  a very l ow p r io r i ty on F amily 

Cour t s cnnmo ns s and the re sul t wa s ·tha t  very fe�,,, o f  the summo nse s  

were actual ly s .Nrany s urnmons e s  we re re ·turne d  to ·the cour t 

by the ci ty po l with the cornmen ·t '' r e- da te " which 

indicat.ed tha ·t the po lice h ad no t had the opp o r·tun i ·ty to a ttemp t 

to s er ve the s ummo n s  b e fo re the s c heduled cour t da·te drew very 

nea r r:ehe lovJ percentaqe of s ummons e s s e rved and l a·te i n fo rma-

on 

s f ive 

cour·t 

, as mentioned e a rl , cau s ed p roblem s  f or 

In cas e s  o f  un se rved courtroom 

p a s s b efore the next s cheduled 

·the cas D, a ...__ o urned aga in due ·to 



2 1 

non- serv ice o f  a se cond s w-nmo ns e The en tire enf er cement proce s s , 

i t  �a s  fel t  by the entire court s ta f f  - the j udge s , the j udic ia l  

c lerks , the counsel lo rs , and ac counting , wa s undermine d b y  th i s  

l a ck o re l iab le s un®ons se rv i ce . I t  was fe l t  by the court 

s taf f  tha t it would be des irable to have a complete in-hou se 

summon s  service . Indeed, some o f  the coun s e l lo rs serve d  a number 

o f  the ir O\'Jn s umrnon se s , when immedi a te se rvice was des i rab le , a s  

fo r , whe re an app l icant w i fe was  in urgent need o f  money . 

'Thus, in agreemen t wi th the S en io r Admin i s tra-to r ,  Fam ily and 

Juveni le Cour ts , Albe r ta , the Edmo nton F amily Court s tarte d  an 

experimen·t in the s e rv i ce o f  s ummonse s by the she r if f  ... 

As o f  Junel , 1 9 7 7  the S her i f f � s  o f fi ce was to serve all 

Fam i ly Court s urmno nse s re l ati n g  to s uppor ·t orde r s ,  i .. e .  o r ig inal 

mai n tenan ce appl i c a t io n s , Sup reme Cour t enfo rceme nt ,  REHO S and 

show c au se hear in g s & 'The m o s t important fe ature o f  t.h .i s exper i -

men ·t v.:ra s  t o  be a " no n- service Aff t " . I ·t wa s agreed wi ·th the 

shex.- i f f  that a l l  s ummons e s  tha t  could no t be se rved by ·the 

Sher i f f ' s bail i ff s  would be re turned to the c ourt with an ex­

p l an a ·t ion o f  non - service - wha t  a ·t temp·t s 111ere m ade to serve the 

summon s  and why it  c o uld no t be served - i f  the fo rm o f  a n  

a f f ida v i t . The agreemen-t made be tween the co ur·t and the Sherif f ' s 

o f f i ce s -t ip ulated that a l l  s ummonse s sent to the S heri f f  1 s 

o f f i c e  mus t  have a co ur ·t date f ive weeks a f te r  the d a te o f  i s s ue 

o f  the s ummon & 

'rh i s  r iment seems t o  be do ing very we ll o I t  h a s  bee n  

eval ua·ted thus f ar b y  l'Jls· P a  tric �a 11�al�o n  o f  P ro OHE GA o f  

the A·t to rney ' s  depart.rnent i n  her Edmo nton Report o n  

F ami ly and Juveni le Court and her e va lua t io n  i s  a s  fol low s . 

Jch 

o f  

1'10 t o £  the in 

ff  

lo\·v , one no te s  

f""' •") no ·t 

c our ·t env ironment a re s a ti s f ie d  

o f  S ummons serv ice .. On examin ing 

so far the ac tua l percen 

icu l ly c� .::> 
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S u1nrn on s  S ervi c e  f o r  2 4  C o n s e c u t iv e  Cour·t Da te s 

----· 

To tal S e r ved & 

Sumrno n �:> : ·. :  r;; Re t:urned a t  S erved/ Re tur n e d  by 

S en t  fr. Cour t Not No t S erved Cour t 

Cour t C (nnpon e n t  S erved Reque s t  S erved No t Known Requ e s t  
�.----- ------�· 

9 0  S h e r i f f 1 s  4 0  5 l 9o 4 2  2 6 
Of f i c e  

3 2  RCMP 2 1  6 9 %  9 1 1 

2 2  Edmonb:.,n C i ty 4 2 3 %  1 4  3 1 
Po l i c e  

4 l:a f f  4 1 0 0 96 

3 C a lgary C i ty 3 1 0 0 %  
P o l i c e  

1 Camr o s e  1 

-�-- -------------� ---· 

SOURCE F i l e V2 a t  F am i ly a nd Juve n i l e  Cour t , Edmonton .. 

�·rh i l e  ]_ Q Q  p e r c e nt S ummo n s  s ervi c e  i s  de s irab l e , a ny'VI7her e 

n e a r  . ·:�a t i s  c omp l e t e l y  u n r e a l i s t i c  g iv e n  the c o u r t ' s  s i tu a ·t i on : 

c ou n s :=:' l o r s  k now t h a t  the i r  i n fo rma t io n  ( a s  to a ma n ' s  l o c a ·t i o n ) 

i s  req -¥ •• e nt l y  o u t.d a t e d  o r  wro ng , b�! they do no t know i n  wh i c h  

c a s e  � wi l l  b e  wro n g , a nd the r e f o re mu s t  pu r s u e  every l ead � 

wi th -.J.e E dmon ·ton C i ty P o l i c e , the c ou n s el l o r s  wer e no mor e 

e n l i gh �ened a f t e r  a t t empt ed s e rv i c e  t h a n  t hey were b e fo r e ; 

the Non-S e rv i c e  A f f i d a v i t  d e f i n i t iv e l y  i nd i c a t e s  wha t  

th e  cc• '..l n s e l l o r ' s n ex·t s tep s ho u l d  b e : r e - i s s ue S urrm1o n s  ( i f man 

eva d ed. s e rv i c e , o r  wh e n  man r e turns f rom ho l i da y , e t c " ) w i t h  s ame 

addr e s  r e - i s s u e  S ummo n s  wi th n e·w addre s s  ( pr ov i d ed b y  va i l i f f ) ;  

o r co n ·_i n u e  s e a r c h  f o r  b e t t e r  l o c a ·t i o n  i nf o rm a t i o n  .. Thi s s o :c t  

o f  i s  i nv a l ua b l e to t h e  c o u n s e l l o r  

T h e  ·ta b l e a l s o s how s ·th a t  c er t a i n  S ummo ns e s  wer e  s en t  

to th<:: .Edmon to n  C i ty P o l ic e .,. Th i s  o c c ur r e d  i n  c a s e s  whe r e  th e  

Summo 

in i 

c• 
0 

h a s b e e n  s en ·t to the changeove:c , o r  whe n  the f iv e  

by the Sher i f f ' s  O f f i c e wa s n o t  ob s erved 

the S ummon s �  ( Frequ e n t l y  the c o un s e l lo :c s  wi l l  s erve 

l l y * ) o f  S ummo n s  
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From the tab le o ne can also no te t hat the RCMP have the 

highest Sunuuo ns service re co rd ;  this is due to two facto rs : 

they are p ersi stent i n  tracking dovvn leads (o f ten sen ding 

the Sumrno ns o n  to the nex t  RCNP detac hmen t if necessary ) ; and , 

in smal l er popul a tion centers , ano nym ity i s  less li k ely to 

o ccur - the RCJYtP are lik ely ·to know ·the man to be summons e d  .. 

The co unsell o rs have o nly prai s e  for the RCf.1P , as they too 

return ·the un served summo nses w i th usef ul info rmatio n  .. 

The S her i ff t s  O f f i c e  i s  co mp ly i ng w i th the � greem ent 

m ade concern ing ·the return o f  unser ved S um mo nses a t  le ast o ne 

vleek pr io r  to scheduled co urt date in all cases when ·th e issue 

date to co urt date tim e  lap se is fully five wee k s . 

V'Jhen unserved StJ..tll mo nses are returned , p ro ce s s  c lerk 

enters the i r  return da·te into the Summo ns Boo k and cance ls 

the cou r·t da ·te . 

In S l:Lmmary , while ther e  is still a high por·t ion o f  returned 

unserved Summo nses, it i s  a v as·t improveme nt o ver the City Po lice .. 

Summo nses are un ser ved fo r v al id ca se r el ated reaso ns ;  mo s ·t have 

se ver al a t temp t s  a t  service in dica·ted, and a " lead1"1 f o r  the 

co unsello r a s  to further actio n .  Th is is the mo st th at the 

co unsello r s  can hop e fo r until bett er s e arch me thods are 

devi e d, and t hey are satisf ied. The ca ncelling o f  cases us ually 

o ccurs ear ly enough ·to a l lo\H som e rescheduling ..  A f ter s e ve ra l 

mo :r·e w eek o f  the Sheri 1 s rvi c e , an estim ate o f  averag e 

fal l -o u t. ( due to unserved Su.mmo nses) can be made , and the Co urt 

2 .. 

c an b e  overbooke d  ac co rd ingly . 

Initia 

'rhe 

S vv. • u - .·•-' "- -'- '"' 

n show Ca u se" 

Co urt· in Edmon·to n , as d id we , ·the 

Co u r ts in B .. C .. and H ami l ·to n, O ntario were exp er i-

show c au s e  

ha cl 

by letter o r  by 

l en into ar r� ea rs 



2 4  

We would l ike to po int o u·t tha t  the cour t  "�"Hhich intro duc e d  

" le t·te r "  a s  the f ir st do curo.e nt to initia ·te a s how c ause i s  the 

P r ovinc i al Cour t {Family D ivis io n) , Vancouver ,  which i s  no t a ,  

Un i f ie d  Family Cour t .. So the Edmonton F amily Cour t e xper imented 

with the procedure o f  br ing ing husband s  who have fal len int o  

arr e ar s  o n  ma intenance paymen ts in to cour t by s ending them a 

let. t:er or a s urrunons in the mail  r ather than h ave a s unrrnon s 

s erved by e i ther ·the  po l ice o r  the Sher i f f .. The le tters or 

s ummons e s  were s ent ou·t by the ac co unting s ·ta f f  of the Cl<:.�:r:-k 

of the Co ur t .  Name s of r e sponde nts to rece ive l et ·ter s a nd 

Slrrnmons e s  Were randomly c ho s en e 

This procedure could b e  a de s irable a l terna t ive to s ummo ns 

s ervi ce no t only from a financ i a l po int o f  view - i t  be ing 

l e a s t e xpens ive - but a lso be c au s e  the re spo ndent is  l ikely to 

be l es s  antagoni zed by a l e tter than by a s ummons s e rved o n  

him .. F .. l e tter co uld mot ivate a man t o  c ome ·to cour t  w i thou t  

a go n i z ing tha ·t the cour t  is  a woman ' s  cour t . E ach s ucces s ful 

l e tte r theore tic ally l ibe r a te s  the t ime o f  a p roce s s  s erver to 

c oncentr a te upon the s e rvice evader . I t  a l so s ave s  money . 

Thi s e xper iment was ve ry s ho r -t l ived but we under s tand 

that it would be revived in January, 1 9 78 .  We were abl e  to 

col l e c t  on ly a ·two d ay s amp l e  of re spon s e s to l e t ter s and 

s ummon s e s  sen t by m a il . The re s ul ·t s  o f  the l e tte r s  and s ummons e s 

s en t  thro ugh the 

individual a t  

are t ab l e d  be low o The respo n s e  on e a ch 

is i ndi 

enough to be a sound bas 

s ting to no te tha t  on 

shOV>l c auses , there we re no 

·te d ..  vJhile a two- day s amp l e  is no t 

for mak ing a ss runp·tions , i t  is  

d ays , in  on ly two ma i l - i n i  t ia·ted 

a r a n ce s . 



Re s ul ts o f  Le tter s  and Summo n se s  
·s·en t ··th:rou g�the ___ 

-""'-· ___ _ 

. EDI11QN TON FAMILY COURT 

-------·-----'---J------�----�----

May 31 , 1 9 7 7  

LE Tr:fERS 

Fl7 2 8 4 
Fl7 1 7 2  
Fl2 4 3 2 

Fl6 8 7 J 
Fl 6 0  9 

S U.lf.tHONS 

F 7 5 8 1  
Fl2 7 7 6  
F 5 9 2 3  
F 7 6 2 1  

June 2 2 ,  1 9 7 7  

LE 'l1!I'E RS 

F 7 1 7 1  
F 9 5 1 7  
Fl7 7 7 9 
F 9 4 1 7  
F 2 1 4 8 

S UJY1.'V10N S 

F 7 9 8 2  
F1 7 6 0 9  
F 5 6 0 0  
F 4 32 3  

Appe are d  ·to con·t in ue payments .. 
No re spon se .. 
Con tac ted u s  befo re the c ourt d ate - b ank in g 

erro r .. 
Ne) re spons e .. 
Re turn e d  - doe s  no t l ive h ere . 

Appeared to continue p aymen ·t s  .. 

Return e d  - addre s s  unknown .. 
Appeared - appl ication di sm i s se d  .. 
Cleare d  up before co urt date o 

Appe are d  - ne\v Order ma.de .. 
P a id in full - 1 6 / 6/ 7 7 . 
S how Cau s e  dism i s s ed - p a id in ful l . 
No appearance 
Adj ourned for review - arrears to be p a id 

for ·thv·vi th .. 

Co ntacted court c on s e l lo r  be fore court . 
Arrea r s  mus t. be p a i d  by July 8 1  1 9 7 7 .. 

Did not appear .. 
S how Cau s e  di smis s ed - p a id in ful l . 

2 5  

Ms . Patty Mal lon o f  P ro j ect OMEGA wro te a cr i t i que o f  

thi s  e xJ?e r iment .. �\le reproduce i t  below and a g  :te e  w i th her .. 

L�t te r  P ro c edure 

While the i de a  i n  i t s e lf o f  s e nd ing a l e tte r  in l ieu o f  

having S umntons e s  s e rved i s  a n  exc e l l en t  one , there are c e r·t a i n  

p ro b l ems in the c urren t pro f o l l owe d . The le t te r  tha t i s  

s en t  i � poo r ly done . The ough ·t to 

in to ne , and shoul d  tel l  the c l  

f a r  mor e  pos i·t l.ve 

i f  he 

in touch w� t� the court ·the co urt da ·te , the c our ·t 
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might no t nee d  to  pro ceed - c e rt a inly if  he p ay s  before the 

court date , the heari?g w il l  be canc e l led � S imi l arly , i t  shoul d 

b e  no ted tha t  the c l ien t ough t  to contac t a p a r t icul a r  cour t  

couns e l lo r . I f  a lette r  l ike thi s  h a s  been f a i r ly e ffec tive , 

a more in fo rrnat ive le t te r  will h ave a n  even hi gher l ikel ihoo d 

o f  a s uc ce s s f ul outcome . 

One concern in s e nd ing· o ff l e t te r s  ins te a d  o f  s e rving· 

Surmnonses  i s  that the coul d  could no t proce e d  to a V'Jarr ant in 

the event of non- appearance , and s e c ondly , valuab le ti m is l o s t  

while arre ars are con tinuing ·to c o l l ec t ..  Howeve r , i f  l et·ters  

were s en t  in the early s tage s o f  a rrears on Orde r s , then t he 

del ay due to non - re spon s e  to the l e t te r  would b e  f ar l e s s  

s e r io u s  than the time delay curren tly i s  be fo re any proc e s s  

i s  in i t ia ted .. 

The le tter that i s  sent out i s  a f ai lure no t of 

ind ividual who c re a ted the le t t.er ,  b ut of the l ack of  teamwork 

in the co ur t i ts el f . S ure ly ,  it i s  the coun s e l lors who should 

be de s ign ing ·the E� e  le ·tters , and no t the a dmin i s ·tra ·ti ve s ta f f  in 

the court o f f ice .. Howeve r ,  as in so many in s tance s in th is 

c o urt , t:he left hand - the coun se l l ing uni t ,  doe s  no t know wha t 

the r ight hand - the admini s tr a tive s ta f f , i s  do ing and vice ver s a . 

The s ki l l s  and s trength s  of  o ne s are no t recogn i ze d  by the 

o ther , a nd f requen ·tly the two s ides  work at cro s s  purpo s e s .. 

One tha t th i s  p ro ced ure o f  pro ce s s  

wi l l  con ·t:inue i n  the c our t envi ro nm.en t ,  but that ·the 

coun s e l l ing s ta f f  invo lved i n  thi s  p ro ce s s �  They o ugh·t 

·to app r i se d o f  which peop l e  are be in g  s e n t  l e tte r s  and/or 

S ununon s e s  to appe ar in C au s e  hear ing s ; for in some in s tances 

couns e l lors may ab l e  to g ive added in formation to the 

c• ,::) 
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Ha_rr iage· Breakdo\vn· a·nd P uhl i·c As s·i s tance 

P ub l i c  as s is tnace invo lve s the p ayment of a l l owan ce s and '" 

pen s ions by the governmen t to peop l e  who s e  in come s are too low 

to s uppo r t  them a t  a decent a cceptable s tandard of l iv ing . In  

Alb e rta pub l i c  a s s is tanc e  be gan in 19 19 w i th the introduc t io n  

of  Mo the r ' s Al lO'ii'lance .. I n  Appendix V I I  w e  de s c ri be the p re se n t  

s y s tem o f  Publ i c  As s i s tance i n  Alber t a . 

The mos t  s ignifi c an t  a sp e c t o f  the pre s ent pub l ic a s s i s t­

an ce provi s io n s  i s  the philo sophy underly ing the s e  programs .. 

The philosop hy underly ing the pro grams be fore the s ixtie s 

c an be s t  be de s c ribed in the words o f  W .  L .  Macken z ie Kin g . 

Speak ing a t  the annual c onven tion o f  th e JLrne r i c an Fede ration o f  

Labour i n  Toron ·to o n  O c ·tober 9 ,  19 4. 2  he s a id : 

u rrhe e ra of freedom Hil l  be a chieved only as s o c i a l  
s e c ur i ty and human \rlel b e c ome the main concern 
of men and. na tio n s  .. " They inc lude " us e f ul employmen t 
f o r  a l l  who a re wi l l ing to work , s tandard s  o f  nutr i­
t ion and hous ing adequate to ens ure the heal th o f  
the who l e  popul a t io n , so c ial in s uran ce aga i ns t 

±-�-··-�···- -·--·-�---------- - unempioymen t , ��c ic1en t ,  
i l l  he al th ,  and o ld age .. " 

!King , Labour and the War . ( Canada and the War S er i e s , 
Ot ·tawa , 1 9 4 2 ) , emphas i s  s upp l ied] . 

In 1 9 6 0 ' s  Alberta r ev s o c i a l  a s s i s programs 

and de s them to help thre e unemp l oyab l e  group s : 

1 .. the e ly 

2 .  the i l l  and d i s abled , and 

3 .  s ingle wi th dependent children 

'I1he · wa s  l a te e xp anded to include emp l oyab le 

\dhO a re o u t  o f  work o r  are wo rking· b u t  who s e  e arnings 

t ·the i r  needs use o f  ·the  ss  ion -

n s  t s  H s ·the i t. io n 

o·f -'che and vv7ome n en te r  ·thi s 



2 8  

no t  only by the de a th of a spouse b u t  also by sep a r a t ion and/or 

d ivor ce . A gl ance at the soc ia l  ass is tance s ta tis t i c s show s 

·tha t  s ince 1 9 7 0  the re has been a s ·te ady incre ase in the numbe r 

o f  s ing l e  pa rent f am i l ies on so c ia l  ass is tance . In 1 9 7 0 - 7 1 

th e phys i c a l ly and mental ly hand i c apped we re the l a rges t  s ingl e . 

g roup ne e d ing s oc i a l  ass is t ance a nd the se con d  hi ghes t componen t 

\vas one -parent f ami l ies .. Since then , ho\.veve r , the re has been 

a lmos t a s te ady increase in the numbe r o f  one-p a rent f ami l ie s  

on s o c i a l  ass is t ance and they f o rm the l ar ges ·t s ingle c omponen·t 

on s oc ia l ass i s tanc e . The fo l low ing tab le b ase d on the annu a l  

o f  Albe r t a  Soc i a l  Serv ices and Communi ty He a l ·th i l lus t r a·te 

this po in·t . See a ls o  Append ix VI I I . 

Year 

1 9 7 0 - 7 1  

1 9  7 3- 7 4 

1 9 7 4 - 7 5  

1 9 7 5 - 7 6  

Albe rta : So c ia l A l lowance 

Fam i ly Uni ts by Re ason fo r Ass is tan c e  

O l d  Age I l l  He a l th 

4 1 7 8 2 9 , 2 2 9  

6 , 9 7 5 8 , 1 5 3 

6 , 4 9 0  B ,  2 9 6  

5 , 8 7 6 8 , 9 4 0  

--------�---·-

One-p arent 
F amilies 

8 , 5 3 5  

1 1 , 7 4 9  

1 1 , 4 4 3  

1 2 , 7 5 2  

The l a rges t  componen t  o f  the one-p a rent f amil ie s  on s o c i a l  

as s 1 s tance one-p are nt f am i l  s w i th fema le he a ds . W i thin the 

one-paren t f am i l ie s  wi th fema l e  heads , the l arges t  compone nt of 

·these f ami l ies is " sepa r a ted" , ·the f::>e cond l arg·es t  is ' 'neve r  

mar r i e d " ,  fo l lowe d  b y  " d ivo r ce d  ! r  an d then " w i dowe d " .  See 

Appendix IX ., I t is the re fo re app arent tha t a l arge numbe r o f  

fami l ies j o in the rol l s  o f  s o c i al a ss is tan ce 

b r e akdown .. I t  seems tha t  they suf fer f rom p r iv a t ions no t b e c ause 

of 11 unemp loyrnent " , " Ac c i dent " , " de a th o f  b r e adwinner n ,  
l!  i l l  he 

, 

., o r  " o ld " ,  but f rom the " seve r ance of the 

But r ·the i r  , they wou l d  have 

by the ir Even a f ·t:er 

·to l aw ,  r e a l  s by 
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the deser ting or d ivorced spous e s . I t  i s  no t known to wha t 

exten t ma.rr iage b re akdown - s ep a r a t ion/divorce - c r e a te s  c a s e s  

requir ing s o c i a l  a s s i s tance , i . e .  be s id e s  ·tho s e  who \Plou l d  b e  

on soci a l  a s s i s tance re ga rd le s s  o f  mar r i age b re a kdown . 

(Re se archable que s tion .. ) 

To s ta te i t  fe ren tly , woul d  the s e  s ingle-p arent f amil i es 

w i th " separa te d " o r  " divo rc e d " female h ea d s  le an on s o c i a l  

ass is tan ce i f they were no t s eparated o r  divo rced? Are they 

members of that s tra tum of s o c i e ty who s e  income i s  only marg in­

ally above the poverty l ine and mar r i age b re a kdown p u s he s  them 

b el ow tha t  l ine ? I s  i t  pos s ib l e  tha t f inanci a l  s tres s i s  one o f  

the main rea s on s  for the ir mar riage bre akc1cn.•7n ? I s  i t  po s s ib l e  tha ·t 

in s te ad o f  marr i a ge b re akdown b e ing the c a u s e  for p u s hing them 

on ·to C<) c i a l  a s s i s tance , the e a sy ava il ab i l ity o f s oci a l  a s s i s tance 

or a c c e l e ra te s  marr i age br e akdown ? Does e a s y  ava i l ab i l i ty 

o f  s oci a l  as s i s tance mil i ta te aga in s t  reconc il i a tio n o f  spo u se s ?  

(Aweful ques t ion ! ! ) 

In the area o f  d ivorce leg is l 23. ti on the re i s  a movemen t  

·towards " no faul tn d ivor c e ... The po l icy i s  to mak:e d ivo rc e  

amiab le and e a sy ,  s ignify ing free ind ividu a l  s e l f - asse r t ion . 

However , d ivorce le g i s l a -t ion s ·t i l l  con temp l a -te s tha t even tho ug h  

phys i c al and emo ·t iona l  ties be tween spous e s  are s e rved , f in anc i a l  

tie s a re no t. The d ivo rc e  leg i s l a t io n  of 1 9 6 8  enl arged ·the 

for d ivo rce . ( Be fo re t adul was the only 

in Alber ·ta .. ) Th i s  re s ul te d  in e a sy a c ce s s to l aw and the d ivo rce 

r a ·te h a s  gone up very s i gn i f i cantly .. ( S e e  P ike , Divo rc e  an d 

Acc e s s  to L c:t'lv .. ) • I f  d ivorce l aws really are changed a ga in and 

' ' no f a ul t "  divorce i s  made ava i l ab l e , v-1ha t  would be i ts imp a c t  

on th� o f  s o c i a l  a s s i s tanc e ?  Wou l d  any c hange in the 

so  a s s  t ance laws a f fe c t  d ivo rce or s ep a r a t ion?  I s  no t 

the re a l  bas is of s oc i al a s s is tance to s ingle parents the s o c i e ty 1 s  

concern for chi ldren? Thes e  are re s earchable que s tio ns $ 
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.Ma in 

The l aws rel at ing to mar r a i g e  and d ivo rc e  an d  the l aws 

rel a ting to s o c i a l  as s i s tance co nve rge in the a re a  o f  ma in tenance . 

Both s e ts o f  l aw s  grant o r de ny bene f i ts o r  in�o se burdens on 

the b a s i s  o£ family- rel a ted dependen cy .. I t  seems , howeve r , tha ·t 

there has been a l ack of co n s c i o u s  and co-o rdina te d  c o n c e r n  w i th 

poJ i cy i s s ue s from the s tandp o i n t  o f  the f a..rnily a s  a s o c i al 

ins ti tu t io n .. Law refo rm has  b e en con ce r ned ma inly w ith the 

l awye r ' s  l aw of ma in ·tenan ce , i .. e .. subs ·tantive r u l e s  of co ro l l ary 

re l i e f  f o r  d i vo r ce o r  the Dome s ti c  I"te l a t io n s  Ac t withou t  tak in g  

in to a c c o un t the un intended a dverse e ffec ts o f  leg i s l a tion o n  

the �amily a s  a n  tution a n d  the exi s tence o f  s o c i a l we l f a re 

l aws .. S imil arly , re fo rm in the a rea o f  s oc i a l  wel f are l eg is l a tion 

has been con cerned wi th ame l eorating the s u f f e r in g  o f  f ami l ies  

without taking i n to a cco un t the unin tende d adver se e f fe ct s  on 

t-L�e ins ti tution o f  f amily .. niiJe have no t yet tho ro ughly deba Jced 

a s  to wh a t  s ho u l d  be the p h i l o s ophy und e r lying ma i n tenance .. vJe are 

go ing a h e ad at pre s c! nt o n  the po s i t io n  taken by the I n s tj ·t1.rte 

tha t  norma l ly sp o us e s  are mutually l iab le f o r  e ach o the r s  

main·tenance d u r i n g  cov e r ·tur e an d on mar riage b r e a kdown the 

sp ouse which w a s  f inanc i a l ly dep endent in marr i �ge i s  e nt itled 

to rehab il i ta t ive ma in tenan c e � B o th spous e s  j o in tly are 

respon s ib le f o r  

a t t a in ma j o r i ty � ) 

ma int:e nance o f  c h i l dr e n  un t i l  the c h ildr e n  

We have no ted though tha t in our p ro v ince th e Ma lnte n Qn ce 

Order Ac t RS . A .  1 9 7 0  c .  2 2 2  enun c ia te s  the p h i l o sophy o f  main ten­

anc e  of an e xtended f am i ly . S e e  Appe n d i x  X .  S e c ·tion 3 o f  this 

A c t i s  a lmo s t  in th e na tur e o f  a pol icy s tatement and s ay s  that 

the husb�n d_�  v.r i �� ' _________ _ ,  mo ther.� , o f  e ve ry o l d , b l ind , 

l ame , men tally de f i c ie nt impo ten t  p erson , o r  any o ther de 

tu te p e r s o n  who i s  no t ab le to work is l i ab le to s uppo r-t ·tha t 

JYlo ther and f ather inc lude grandL'TlO and gr andf a ther 

and c h i l dr en inc lude .. L ia b i l i -ty for tenance 
,_,;, 

o f  lJnd� r ·the age o f  1 6  yea r s  i s  ab so l u te Sec 4 
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l ays down ·tha t a hus b a nd and wife are mutua l ly l iab le for e a c h  

othe r ' s  ma i n te na n c e ..  I t  a ls o  l ays down the order i n  whic h 

l i ab i l i ty is impos ed ,  f i rs ·t i t  is the fa the r , i f he is unabl e 

to s uppo r t , then the mo .. che r . An toh e r  impor tant po l i cy s tatemen t 

is to b e  found in s ec tions 3 ( 3 )  an d 5 ( 2 )  whi c h s ay tha t if the 

dependent has no n e e d  or the l i ab l e  p er s on has no ab i l i ty to 

pay , the n the j udge s h a l l  no t m ake an order of m a in·tena:rtce .. 

This Ac t has b e e n  us e d , i f  a t  a l l , very rare ly as we c oul d not 

fin d  any c as e  l aw on i t .  The re ason s ee ms to b e  tha t t h is 

Act w as p e rhaps de signed sp e c i f i c a l ly for th e purpo se o f  recove r­

ing mon ey fr om the r e l a tive s  of a u d is ab l e d n pe rson who i s  

c ared f o r  in a n  in s ti·tu tion run by the g overnmen t o r  a mun i c ip a l i 

Th is i s  c l e ar fro m  s e c t ion 5 - who m ay app ly fo r ma in tenanc e .  

We we re told tha t t h e  pol i cy o f  the gove rnment o f  Albe r ta i s  

to p rov i d e  ful l med ic al c a r e  to d is ab l e d  p er so n s whe ·ther. in a n  

ins ·tu t ion or in the p at ie n t  1 s home a n d  no t t o  as k for re intbu rs e ­

men t ..  vJe h e urd tha ·t a t  l e as t in one c as e  a p a rap l eg i c  chi l d  of 

a mill iona ire was b eing c ared for in his own hou s e  a nd desp i te 

the as s e r t:ion o f ·the f a ·the r tha t he was a m il l i on a ir e , th e 

'JO VernmerYt is i s ·te d on pay ing· in f u l l for t he c are o f  the d is ab l ed 

chil d . 

The Soc i a l  Developmen t Ac t under w h i ch s oc ia l  ass is ·tance 

i s  g i ven to nee dy per sons l ays dcnvn in s ec t i on 2 2  (1 ) tha t a 

re c ip 

to 

of s o c i al a s s i s tanc e  may be requ i r ed to r epay the 

f of the s o c i a l as s i  tan c e  r e c e ived for 

and h is d ep e nden ·t s .. The me ch an i sm for re cov e ry is 

conta in e d in the Ma i n te nance an d Re cove ry A c t a nd the F amily 

Court Act � X I  d es c r ib es the l aw a n d  p r a c t i c e  of 

ma i n ten an ce r e c o ve ry i n  Albe r ta . At op e r a t ion a l  l eve l i t  

s e ems tnat the c urren t pra in our p ro v i n c e  is to g ive 

a s s is -tan c e  t.o 

on re 

o l d , ill and d is ab l e d  w i thou t ins i s t i n g  

e v e n  l X  th e l i ab le s have th e 

ab i l  to and give so c 1 a L a s ta nce to s epar a ted o r  

to in s i s t  on r e cove ry f r om 

0 1 ha d 
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o c c a s io n  t o  d is cus s thi s  d ic ho toJny b e tween u d i s ab le d "  and 

" divorced o r speara te d u  per s on s . V'Je h ave no t forme d  any v iews 

on the s ub j e c t  a s  y e t .. We wer e  tol d  that in the c a s e  o f  de ser t::;d 

or divorced wives w i th dependen t  children , the province in s i s ts 

on main tenance re covery from the l iab le hus band and f a ther bec aus e : 

1 ..  The l aw s ay s  ·tha t  a husb and i s  l iab le f or the 

ma in tenance o f  h i s  w i fe , even i f  they a r e  

sep ar a te d  o r  d ivorced : 

A man i s  respons ib l e  f or the ma intenanc e  o f  

h i s  chi l dre n : 

Nhen a c our ·t orde r s  h im to p ay m a in tenanc e , 

the order should be s tr i ctly enfor ce d ,  o ther­

wi s e  the l aw and the courts f al l  into d i s -

re. spec t . 

2 .  I f  the de s e r te d  o r  divorced w i fe wi th children 

is on s o c i a l  a s s is tance , the s tr i c t  enfo rcement 

o f  s upport o rder s wi l l  help the governrnen·t 

recoup money sp ent on so c i al a s s i s tance . I t  

wo�1 l d  theref o r e  b e  a s av ing to the taxpayer s  .. 

We are no t convinced w i t h  e ither o f  the s e  re ason s . 

'I'he s e  ans,;·.J;:;r s repre s ent wha t we have de s c r ib e d  above a s  the 

pur s u i t  of i so l a ted f amil y  pol i ci e s  wi thout taking i nto 

accoun t  o f  un adve r s e  ef f e c t s  of the i r  

Whe ther th i s  k ind o f  e nf o rcement re sul s in 

fur ther damage to the paren t-ch il d  re l at ions h ip wi th adver se 

and l a s ting e c t s  on chi ldren i s  not take n in to a ccoun t . 

How i t  t s  the 11 s e cond f ami ly " o f  the man i s  a l so no t 

cons The que s tion a s  to v7he t.her en fo rcemen ·t o f  s uppo rt 

order s should 

as i s t an ce 

s tr i c t ,  and more so i f  th e family i s  on s o c i a l  

t and no t be an in a s u�l i s tic 

S U S ..  sho�Jv tha t s e t  e n fo rc emen·t pro duce s  

the tate co f f e r s  but me s tudy h a s  con c l u s ive l y  

·ts :neqa·te monetarv g a in and 

mo for the o f  



3 3  

family to have s ingle minded e nforcemen t  o f  suppo rt o rder s 

only to c o l l e c t  more money .. S e e  Append ix X I I .  We need to do 

re a s e a r c h  in this are a . 

We did a p hy si c al ac coun t card s e ar c h  in t.he E dmon·ton 

Family Court and found tha t ou t o f  1 2 4 0 enforcibl e  o rder s o f  

s uppor·t ,  8 4 0  o r  6 7 . 7 % were o n  s o c i a l  a s s i s tance . The s e  in c luded 

order s from out o f  province whe re money wil l  go out o f  Albe r ta . 

HovJever 1 a s suming ·tha ·t we adop t a po l icy o f  s tr i c t  e nfo rcemen t  

and there i s  a 1 0 0 %  enfo rcemen t ,  the to tal amount c ol l e c te d  

woul d be $ 1 , 1 1 0 , 5 8 3 . 8 0  per y ear i f  the number o f  o rders remains 

the s ame .. The fo llowing tab le i l lu s tr a te s  thi s  poin t . 
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En forc emen-t o Orders : Edmon-to!l F c.si ly Cou rt 

DArrA FROM ACCOUNT CARD SE-�?.CH 

Tota l 
To-tal N i s i  O n  S .. A .  :r.ro-nthly Amo u n t  --- ---

A 75 3 9  2 1  $ 1 , 8 3 6 . 0 0  
B 1 8 8  9 0  7 0  7 1. 7 6 2  .. ]_ 5 
c 1 8 5 9 2  6 3  - . 6 ,  6 7  6 .. 0 0  
D 1 1 0 5 9  3 3  3 , 3 8 5 � 0 0 
, ,  .' 1 1 2 0  1 3  8 7 0 .. 0 0  .iv� 

F 9 3  3 4  3 2  3 , 5 3 7 � 0 0 
G 1 2 0  5 2  3 8  4 , 11 4  .. 0 0  
r 1 7 9  8 9  5 6  6 , 6 7 1 � 0 0 .l 

I 6 3 3 2 2 5  .. 0 0  
-J. 5 6  2 9  2 2  2 , 0 7 0  .. 0 0  
K 1 1 2  5 9  3 7  6 , 9 7 6  .. 5 0  
L 1 2 8  6 1  4 9  4 , 6 5 6  .. 0 0  

� )  £:1 1 6 9  8 6  7 2  8 , 0 8 3  .. 0 0  
Jv1) Hac 15 3 8 9 1 0  .. 0 0  

) 1·1c 6 2  2 6  2 7  2 , 8 5 6  .. 0 0  
N ·- � 5- 1 9  1 9  1 , 9 2 1 .. 0 0  
0 3 3  1 6  15 1 , 2 3 5  .. 0 0  
p 12 7 5 2  5 5  4 , 9 1 0 ., 0 0 
Q 2 1 1 1 0 0  .. 0 0  
R 5 9  2 0  3 3  3 , 2 8 8 . 0 0  
s 2 1 5  8 6  7 5  8 , 6?1 7 .. 0 0  

�i! 1 U f V 1 T/1 ,. 2. 4 3 1 0 2  8 6  1 0 , 6 4 5 .. 0 0  
y 1 2  6 3 2 4 0 . 0 0 
z 15 6 9 9 3 5  .. 0 0  

--� 

2 2 9 0 1 0 5 0  8 4 0 
--.....--- -·---- -. 

En forc ib le orde rs=2 2 9 0 - 1 0 5 0 = 1 2 4 0  

Out 6 £  1 2 4 0 ,  8 4 0 o r  6 7 . 7 % on S . A . -

p er a n n u.rn i f  a l l  
s o c ia l  a s s i s ta nc e  a r e  1 0 0 %  

- �}-_ � :11 0 r 5 3 3 .. 8 0 
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Thus , even 1 0 0 %  e nfo r c emen t  wil l no t y ie l d  any s ign i f icant 

amoun t  o f  money to o f f- se ·t the e:;.;:pend.iture on s o c i a l  a s s i s tance .. 

Indee d , the re cove ry wi l l  perhap s  b e  o f f - s e t  by the e xpenc:li­

·ture on recove ry . The f igu :.%e s from the U o S .  shovJ tha t unde r the 

Chi l d  Suppo rt Enforcern\�nt P rogr.::lm o f  A . F  .. D . C .. (Aid to Fami l i e s 

\nli th Dependen Chi l dren ) ,  o ne do l l a r  was spent to r e cove r  two 

d o l l ar s .. Thi s  doe s  no t t.ake in to a c count s o c ial co s t. o f  

en fo rcemen t . 

�'le agre e  ·that a cour t o rder s ho ul d  b e  s trictly e nfor ced 

o therwi s e  the la\v and c o ur ts fall i n  to d i s re spe c t .  Howeve r ,  in 

·the f i e l d  of f amily l aw ,  a main ·tenance order in favour of the 

cus to d i a l  pa ren t u s ual ly a l so has  a pro v i s io n fo r acce s s  and 

vi s itation rights of the non-c u s todial  paying fa th er . Whe the� 

·the two are seve r able , i s  a deb atab l e  que s tion and at thi s  po int 

�J f t ime , wi thou t  more re s e arch , we do no t wan t to tal::e a s -tand 

�Jn any s ide .. 

0ome P rob lems 

The overlapping of matr imoni a l  and c h i ld s upport laws 

and s o c i a l  a s s i s tance l aws in the area o f  ma intenanc e coup l ed 

wi th the in o lvement o f  three government d epartments , v i z . 

The Attorney Genera l ' s , the S o l i c itor Genera l ' s  and the S o c i a l  

S erv i c e s  and Com..•Ttun i t y  Heal ·th r a i s e s  many prac·t i c a l  pro b l ems .. 

t s eems that the d e l ivery o f  the thre e  d epartment s  

a.t t ime s c o n f l  with each o ther . 

We c onduc ted a one-day works hop on Enforcement o f  S upport 

0rder s in Alberta to f ind out what actually happens at the 

gra s s  r oo t s  l evel . We inv ited only the front 1 worker s 

from the three above ment ioned d ep a r tment s who d e a l  d irectly 

w i th ma intenahc e and s o c i a l  as i stanc e T h e  \vo r k s ho p  \va s 

ttended by the c l er k s  o f  the F ami ly and Juven i l e  Cour-t s  ( al l  

0 f  them but one ) , proba tion o f f i c e r s  ( at l e a s t o n e  f r om eac h  

l y  c ou r t )  , f am i l y  court c o un s e l l o r s  f r om F am i l y  
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Cour ·t , s o c i a l  wor ker s o f  the Ma intenance and Re covery B r a n c h  

o f  t h e  S o c i a l  S erv i c e s  a n d  C ommun ity H ea l t h . W e  f ound that 

t h e  p r a c t i c e s  of g r a n t ing s o c i a l  a l l owanc e , i n it i a t ing 

ma intenanc e r ec overy pro c e ed i ng s , t r a c ing t h e  l i ab l e  s pou s e s , 

s er v i c e  o f.  sum.mon s e s , p r e s ent a t i on o f  ma int e n an c e  r e c o v e ry i n  

f amily court s , a c cepting o f  p a r t i a l  p ayments f r o m  p e r s o n s  

a g a i n s t  whom wa r r ant s have b e e n  i s s u ed etc . var i ed f rom cour t 

to cour t . Al l the f ront- l in e  wo r ker s p a r t i c ip ant s agr e ed 

t h a t  wh at wa s n e e d ed wa s a u n i f i ed F am i l y  Court , u n i fo rm p r o ­

c ed ur e s  f o r  t h e  g r ant ing o f  s o c i a l  a s s i tan c e  and ma i n t enanc e 

r ec ov e ry , s in g l e  admin i s t r a t ion i n s t e ad o f  the pr e s en t  thr e e  

d ep a r tment s .  S ee App end ix III . 

S o c i a l  S c i enc e s  Re s e a r c h  

In t h e  c ou r s e  o f  al l th i s  wo r k  on the l aw o f  F i n an c i a l  

s uppo r t  a s  between hu s b and and w i f e , i t  ha s b e c ome app a r e n t  

to u s  t h a t  the r ea s o n s  why supp o r t  u n l e s s  ar e no t p a id go 

b eyond the sub s t ant ive l aw and t h er e f o r e  r e f o rm of sub s tan t ive 

l aw a lone w i l l  n o t  by i t s e l f  so lve the F i nanc i a l  prob l ems o f  

s ep a r a t e d  a n d  d ivo r c e d  s pou s e s  a n d  the i r  d ependent c h i l dr en . 

Ther e a r e  at l e a s t  f ive po s s ib l e  a l t e r n a t iv e s  o f  r e f o rm i n  

2 .. 

3 

ar e a � T h ey a r e  

1 ..  ir o proce dure s by le g i s l ative 

and a&nin i s trative me an s � 

In ere 

by 

wi ·th a vie1.v to 

betwe en spouse s ; 

being that p e op le tend to abide 

·to 

Th i s  would b e  

run 

Ho'.,reve r won · 

t: mo st: 



4 .  To h ave lnco ;xte support s cheme s l ike the F iner 
Com111ittee £; GJYLA. P l an ..  T h i s w ould mean that the 
s t ate s h ould p i ck up the tab fo r broken marri age s o 
Politi c�l ly thi s i � - �6t £ e a s ible . 

5 ..  T o  inte gra-te ·the private a nd pub l ic sys tems o f  

s uppor·t 
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We ar e l o o k ing at a l l  o f  t h e s e  v e r y  c a r e f u l ly . H owev er , 

i t  ha s b e c ome appar en·t to the Comm i t t e e  that the nec e s s ary 

in forma t ion for d ec i s ion s i n  t h i s area i s  not ava i l a b l e . 

i s  not po s s i bl e  to say w i th a ny d e g r e e  o f  a s s ura nc e wh e t h e r  

and to '(,.;ha t exte n t  fa i l ur e  t o  make s uppor t paym e n t s  i s  due 

to f inancia l , mere unwi l l ing ne s s  to p ay s uppo r t  a s  

any o the r d eb t ,  o r  r ea so n s  a r i s i ng o u t  o f  the ma r i ta l  r e l a t i o n ­

ship o r  i ts breakdown . I t  i s  not p o s s ib l e  to s ay a s  to wha t 

be the .ef o f  i n trodu c i ng mo r e  r igor o u s  mea su r e s o f  

enfor c ement o f  ma i n tenanc e o r d er s .. How f a r  a r e  mo r e  r i g o ro u s  

mea s u r e s  of enforc em ent po s s i b l e  o r  d e s i rab l e ?  W i l l  t h e  

c o s t o f  a mor e  r i g o r o u s  c o l l ec t ion po l i c y  g en era t e  

ic i ently more income f rom pr evio u s ly d e fau l t i ng s pou s e s 

to reduc e the net co s t  to the taxpay e r ?  I t  i s  no t p o s sib l e  to 

i sh c a u s e  and e c t  r e l a t i o n s hip wi th any d egre e o f  

between ·th e i nc r e a s i ng i n c id enc e o f  d ivo rc e and 

on o ne hand and the inc rea s e  in numb e r s  o 

o n  soc i a l  a s s i s tance o n  the I 

not pos s ib l e  to p r ed i c t  a s  to wha t  b e  the s o c ia l  a nd 

con sequenc e s  of integrat ing the e x i s t i n g  pub l i c  a nd 

l aws ma intenan c e  o r  o f  s ub s t i tut ing th e p r e s e nt 

with a n  s c h eme o n  th e l ine s o f  a soc i a l  

ty p lan � 
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T h e  Comm i t t e e  ha s ·th e r e f o r e c o n c lud e d , w i th the s uppo r t  

and approv a l  o f  the I n s t i tu t e  t h a t  r e s e a r c h  i s  n e ed ed a s  a 

f ound a t ion f o r  t h e  mak ing o f  d ec i s io n s  i n  t h i s a r e a . 

T h e  Commi t t e e  h a s  d ev e l o p e d  a propo s a l  f o r  r e sea r c h  

i n t o  t h e  que s t i o n s  s et f orth b e l ow . T h e s e  f a l l  i n t o  t h e  

fo l lowing c a t egor i e s : 

A .  Rea son s f o r  the sho r tcoming s ( or f a i l u r e )  o f  the 

ex i s t ing s y s t em of ma tr imo n i a l  and c h i l d s uppor t with 

r e f er en c e  to the var ia b l e  c ha r a c te r i s t ic s o f  the 

par t i e s  i nvo l v ed in i t o 

B .  Re s ea r c h  i nto ex t e r n a l  va r ia b l e s  s u c h a s  the n a ture 

and exte n t  o f  ava i l a b l e l eg a l  adv i c e ,  a n d  th e 

exerc i s e  o f  d i s c r e t i o n  by the cour t s . 

C .  Relatio n sh ip b e twe e n  ma r r ia g e brea kdown a nd 

app l i cations for s o c i a l  a s s i s tanc e , i nc l ud ing 

eff ec ts o f  var i a b l e  c h a ra c ter i s t i c s  o f  

person s invol ved . 

D e  

E o  

F .  

, i f  s i b l e , to pr ed i c t  the numb e r s  

c o n s umer s o f  e p lans o r  

involving pub l i c  fund i ng . 

in t erms o f  co s t-be ne f i t  ana ly s i s  

uding , i f  po s s ibl e ,  the soc i a l  co s ts 6 

a nd s ta ti s ti c a l  r e s e arch w i th a 

and for 

to 

ions ., 



38. 

The specific questions are as follows: 

A. . RESEARCH INTO REASO�S FOR THE FAILURE OF THE EXISTING SYS�EM --------- - -·---

OF SUPPORT �'iiTh REF�RENCE TO THE VJ:..�IAJL:: CHAR:"\CTERIST�- �:�; 
Or"' PAifTIES INVULVED 

In this category we hope to examine the male attitudes 

toward matrimonial and child support orders - \<Jhy do they comply/ 

not comply with these orders? Is it (compliance/non-compliance): 

duration of marriage specific? 

age specific? 

dependent children specific? (Is there greater comli­

ance \vhen payments are made for children than for the 

single spouse, or for spouse and children?) 

nge of dependent children specific? 

income/assets specific? 

skills/education specific? 

�·1arital status (his re-marriage/common-laH union) 

specific? 

access to children specific? 

geography specific? (rural vs urban) 

enforcement procedures (threat of cour·t, jail) specific? 

proper·ty division specific? ("who gets "'hat" - once 

this is settled do maintenance payments cease?) 

alternate income specific? 

duration of payments specific? 

his view of her economic needs specific? 

his view of "fairness" of payments specific? 

other intervening circumstances specific? - e.g. wife's 

marital status, conduct, work, or receiving social 

.allowance? 
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With r e f e r en c e  to th e men who p ay and t h e  men who do no t 

pay a gr e em e n t  and· ma intena n c e  o r d e r s , wha t i s  th e i r : 

prec eiv e d/ s ub j e c t iv e  r e a s o n  f o r  paymen t or f a i l u r e  

to make payme n t ?  

prec eived/ s u b j e c tive r e a s o n  f o r  d ivo rc e ?  

pr e c e ived/su b j e c t iv e  r ea s o n  f o r  s ep a ra t io n ?  

prec e ived/ s ub j e c t i v e  a c c e s s  t o  l eg a l  s erv ic e s ?  

preceiv ed/ s ub j e c t ive a c c e s s to c o un s e l l i ng s e rvic e s  

( inc lud ing a c c e s s  t o  D . A . B . ) 

prec eived/ s ubj e c t i v e  o u t come/a p pr a i s a l  o f  " co u n s e l l in g " 

prec lf.=::ivE�d/sub j e c t i v e  n e e d  f o r  " coun s e l l ing " s ervi c e s  

such a s  tho s e  s upported by U .. F .  C ..  Comrni t t e e  .. 

pre c e iv ed/ s u b j e c t i v e  v i ew o f  the l e g a l p r o c e s s  th a t  

have go n e  thr o ugh 

pr e c e iv e d/ s ub j e c tive v i ew o f  s upp o r t  a gr e emen t s  v s . 

cour t order s (vo luntar ily a g r e ed s um a nd cour t 

ordered s um )  .. 

We fee l  tha t the l eg a l  proc e s s  h a s n e g l e c t e d  

to take into a c c o u n t  t h e  e c o nomic a nd emo t io na l  e f f e c t s o f  

s epa r a t io n  a n d  d ivo r c e  on men i n  th e pr o c e s s  o f  c ry s ta l l i z i n g  

supp o r t  awa rd s � W i t h  th e a b o v e  i n f o rma t i o n  w e  ho pe to h a v e  

s om e  factu� l da ta r e g a r d i n g  t h e  e f  t of d ivorce or s epar a ti o n  

on o f  men tha t in turn a r e  r e f l  

o f  t o  wive s and � 

in the 



4 0 . 

[NOTE : We have a l r eady fo und o u t  tha t part o f  the r ea s o n  

for f a i lur e o f  the e x i s t i ng s y s tem i s  t h e  p r o c edur e in the 

Family Cour t s  and the way t h e  admi n i s t r a t i v e  ma c h i n e ry func t ions 

l'lith thre e depa r ·tments t ry i ng to d e a l  v.ri th o n e  s i tua t i o n :. The 

i s  po i nt i ng o u t  the d e f ic i e n c i e s  in i t s  forthcoming 

repor t on Enforc em e n t  of S uppo r t  Order s . ]  

B .  

is 

of 

RE SEARCH E XTERNAL VARIABLE S IN S UPP ORT ORDERS 

man \·lho is obl i ga te d  to pay a s uppo r ·t o r d er appare n tl y  

- a s  i s  th e support o r d e r  i t s e l f  - by the a tt i tud e s  

sons h e  c ome s i n  c o n t a c t  w i th dur ing the proc e s s  o f  

cry s ta l l i z a tion o f  the s uppor t order s . The s e  p er s o n s  may b e  

soc ia l wo rker s ( in the form o f  f ami l y  c o un s e l l o r s , c o ur t  

\vo:r k er s ,. 'tve l fare \·lo.rker s )  l avJYer s a nd j ud g e s . I t  v7o u l d  the r e -

be in s t ruc tive t o  f i nd o u t  whe th er the r e  i s  a un i form i ty/ 

conformity in the k i nd o f  advice tha t a ma n g e t s from the s e  

pro f e s s i o na l s . Wi th thi s i n  m i nd -

1 .  Could we poll the bar invo l ved i n  f am i l y  matte r s  

2 .  

3 .  

with i l l u s tr a t iv e  c a s e  v i g ne t te s , requ e s t i n g  wh a t  

n lega l  advi c e " they woul d  g ive i n  e ach i n s t anc e , to 

make some j ud gmen t f o r  o u r  p ro j e c t , a s  to the 

uni formity/conform i ty o f  l e o a l  adv i c e ?  

w e  a l s o  po l l  F ami ly a n d  S upreme C o ur t  Jud g e s  i n  

s ame ma n n e r , to e s t ima t e  un i f o rm i ty/co n formi ty 

j ud i c i a l  dec i s i o n s /d i s c r e t i o n . Are F ami l y  Cour t 

Judge s '  v i ews d i f f eren t from S upr eme Cour t Judg e s  

cons ider ing the d i f f e r e n t  typ e s  a nd phi l o sophy o f  th e 

they s it in? 

1 so c i a l  f am i l y  c o u n s  1 

s ( sac l w e l  a r e  

lo r s/ 

s ? )  s am e  

manner to te un i fo i n  

s ?  
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Some o f  the e c o nomic s tr e s s  o f  marr i ag e br e a kdown a nd 

two fam i l y  s uppor t s y s ·tern i s  re l i eved by s o c i a l  a s s i s ta nc e . 

To thi s  e nd we hav e d o n e  a good d e a l  o f  r e s e a r c h  into s o c i a l 

assi stance prac tic e and po l i c i e s  in Alber ta . However , w e  

need to know i f  tho s e  on so c ia l a s s i s tanc e are ther e b ec a u s e  

of pover ty , i rr e s p e c tive o f  marr i a g e br eakdown , o r  pr ima r i l y  

becau s e o f  the ir marr i a g e  br e akdown . We wou l d  l i k e to f i nd 

out if the r e  i s  a s i g n i f i c a n t  corr e l a t i on b e twe en ma rr i a g e 

breakdow� and soc i a l  a s s i s ta n c e and whe th e r  thi s  c o r r e l a t i o n  

is o n e  o f  cau s e  and e f f ec t .  We the r e f o r e  need to · know : 

1 .  Hov-1 many peopl e .r  upo n divor c e , app l y  f o r  soc i a l  a l lo wanc e 

for the f ir s t t im� ? 

2 .  How many peopl e ,  upo n  d ivorc e ,  app ly fo r and r ec e ive 

soc i a l  al lowanc e for th e f ir s t  time ? 

3 o  How many p e op l e , upo n s e pa r a t io n , app l y  for so c ia l  

al lowance f o r  t h e  f ir s t  t ime ? 

4 .,  Ho,d· many peop l e 1 up o n  s ep ar a -tion app l y  for and r e c e i v e  

soc i a l  a l lowanc e for t h e  f i r s t  t ime? 

N .. B -a  De f " l ega l n s ep a r a t i o n  

5 

" d e  to " s epa r a t i o n  

lma·t do e·s n s e para t io n "  m e a n  i n  t�rm s  o f  S ta ti s t i c s  Canad a ?  

lvha t do e s  n s e para t i o n " mean i n  te rms o f  Revenue C a na d a ?  

do e s  " s 

each 

1 

i 

-
. ? l C . 

n mean i n  terms o f  1 9 7 6 C e n s u s ?  

(i  .. e .  d ivorc and s ) I i s  

on s o c i a l  a l  e :  

? 

', 



- g eogr aphy s p e c i f ic ( r ur a l  v s . u r b an ) ? 

- d ep end en t ( s )  s p e c i f i c ?  

- mar i t a l  s ta t u s s p ec i f i c ?  ( common - l aw u n i o n  e tc . ) 

- ext ended f am i l y  spec i f i c ?  

- a l t e r n a t e  income s p ec i f i c ?  

- c o l l ec t ab i l i ty o f  o r de r/ma intenanc e s p e c i f ic? 

- awa i t ing of mat r imon i a l  property s p e c i f i c ?  ( i � e .  

d o  t hey c om e  o f f  so c i a l  a l l owanc e onc e proper ty 

s e t t l emen t s  a r e  d e c i d ed ? ) 

4 2  .. 

6 .  How ma ny women ,  upo n d ivor c e ,  do no t apply for S o c i a l  

As s i s tanc e? Why no t? 

7 .  Ho�.; many , upon s epa.ra t ion , do no t app ly for Soc i a l  

And why no t ?  

8 .  How rrtany d ivorced p e o p l e  a r e  awa r d e d  both ma in·tenance 

1 0 . 

and Soc i a l  A l lowanc e ?  

For the s eparated a nd d ivor c e d : 

ho\·l ma ny ( s uppor t )  a g r e ement s a nnua l ly ?  

hot"l many ( s uppo r t ) a g r e ements a r e  i n  d e fa u l t  

annua l ly ?  

how many ( suppor t )  agreements a r e  i n  arr e a r s  

Th e 

many ma i n te na n c e  o rd e r s  ( S up � Cour t )  annua l l y ?  

many ma i n te n a n c e  o r d e rs a r e  i n  d e faul t  

l y ?  ( no t  p a id a t  a l l ) 

ma i n t e na n c e o r d er s a r e  i n  a r r e a r s  annua l ly ?  

r e s p o n s ib l e  f o r  s o c i a l  a s s i s ta nc e  ( Alberta 

Communi th ) a good d e a l  o f  th e 

t and po s i b i l i ty h a s b e e n d i s c u s s ed to 

t i t s f to thi s  oar t o f  tn e r e s  

c o n f  l i ty o f  f l .L e s  

1 a 

t w i t h i n  

n )  • 
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Can we u s e  a s  a ba s e l i n e  1 9 6 6 - 6 7  d a ta ( c e n s u s ) f or a l l  o f  

the above { to j udge/me a s ur e  i n c rea s e s  a n d  ra t e s  o f  i n c re a s e ) ,  

• pr ior to cha n g ing th e D ivo r c e Act i n  1 9 6 8 ?  (He ca nno ·t 

use f for " s epa r a tion " th e n  a s  they wer e  no t r e corded 

c e n s u s  takers t i l l  ' 7 6 - - a s we und e r s tand i t , b u t  th i s  

to b e  ve r i f i ed . 

D o  RESEARCH TO P RE D I C T  THE NUI>1B E R S  OF P O TENT IAL CONS Ur·1E RS 
-------.---------� - - . ---

we vrere to propo s e  a very sp ec i f ic Na tr imon i a l  and 

Child Supp o r t  I nsuranc e p l a n  o n  the l in e s  o f  the contribu tory 

unemployment insur anc e s c h eme o r  th e Alber ta H e a l th C a r e  

Insunnce p l a n , i s  ther e a ny r e s earch me ans by which w e  c a n 

"'.f gue s ·t ima ·te " /pred i c t  the nu11lb e r s  o f  potent:2:�3.l c o n s ume r s  

o f  such p l a n ( s )  b eyond p r ed i c t i o n s a r r iv e d  a t  b y  a n  e xami n a t i o n  

of · ra te of i ncr e a s e i n  d ivorce and s epara tion? 

I s  there any r e s ea r c h  me thod to pr e d i c t the soc i a l imp a c t 

of such a p l a n  on th e i n s t i tut i o n s  o f  ma r r i a g e a nd f am i l y ?  

E .  RESEARCH I N  TE RHS OF C O S T -BENE F I T  ANALY S I S  INCLUD ING 
� -�- "'-"': = 

( 1 )  t i s  the to tal financ ial c o s t  o f  the p r e s ent 

to the taxpa y e r ?  Can we comp u t e  th e c o s t  in terms o f : 

1 9  Supreme Cour t tim e ?  

2 �  Fam i ly Co ur t t ime ? 

3 .  Soc ia l  wor k er s , f ami l y  coun s e l l or s/probation 

o f f ic er s/ po l i c e ? 

4 .  Soc i a  a l lowa nc e pa id o u t  b e c au s e  o f  ma r r i a g e  

5 .  Ma intenan c e  r e covery? 

6 HoH ma ny m e n  g o  to j a i l  f o r  non-paym e n t ?  

Co s t  b f  ing i n  j a i l ?  

ma n s +- ?  L.. ,. 
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9 �  Can we obta i n  from Revenue C a nada th e numbe r  

(not names)  o f  ma l e s  i n  Al b e r ta c l a iming a l imony 

chi ld s uppo r t payment s ?  And to tal amo unt 

cla ime d a s  e x emp t io n ?  C a n  we s ep a r a te out ma tr i ­

mon i a l  a nd c h i l d  s upp o r t  v i s - a -v i s  a court o rder 

from vo l untary s uppo r t  ( eg . of an a do l e s c e nt in 

u11iver sity ) ? 

{ 2 )  What i s  the e f f e c t  o f  the pr e s e n t  s y s tem o f  en for c eme n t  

of suppor t o r d e r s  on -

the r e l a t ions hip o f  the l i abl e man and 

his child� en ( fo r  whom h e  is pay i ng support ) 

children o f  h i s s econd f am i ly , i f  h e  h a s  o n e  

His s econd v7i f e , i f  h e  h a s  r emarr i ed 

his c ommo n l a\v spo u s e .. i f  he i s  1 i ving \vi th o n e  

his employ er 

his peer s ?  

Our s hows that e v e n  a mor e  v i g o r o u s  en fo r c eme n t  

ma in·tenanc e order s wo u l d  a c he iv e very l i t tl e b y  way o f  

iora t i n g  ·the n eed for so c i a l a s s i s.tance f o r  ma ny o f  ·th e  

t Howev er , we need to e s ta b l i s h  th i s  

t o  demo n s tra te tha t the h i gh co s ·t o f  v i go ro u s  

w i l l  no t be o f f s e t  by corr e s p o n d i n g  i ncr ea s e  i n  

amount o f  c o l l e c t io n  o f  ma i n t e n a n c e  p aym e n ts .. The com1-uu n i  ty 

a l r e a dy co n tr i bu t i n g  i n  l a r g e  m e a sur e towa r d s  th e c o s t  o f  

ma rr b r e a kdown . Mo r e  v i g o r o u s  e n f o r cem e n t  wi th i n  th e 

o f  s uppo r t  l aw w i l l p erhap s inc r ea s e  

c on t r  n w i  l i t t l e  r e  

i t  wi l l  no t o  O n l y  a co s t  

t in g  b enef i t  to a nyo n e . Or 

it s tudy can p r o v e  or d i s -

a s  and g u s  a corr e c t p i c ture o f  the 

eva n t  i s  .. 
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F e  GENEI&"\L AND S TAT I S T I CAL RES EARCH \·l i TH A V I E�·: TO 

STANDA R D I S E  R EC O R D  K E E P I N G AN D F O R  F U TU RE D 2 C I S ION S 
FoRIJ\WRE F 0 lli"-1 

It seems that s ta t i s t.i c a l  i n forma t i o n  o n  the number s o f  

married ,. s epa r a ted , d ivo r c ed , a nd com .. \'non- l a\v s po u s e s  i s  s c a t te r e d  

in var iou s r e co rd s o f  f am i l y  c o ur ts , s upr eme c o ur t s , A l b e r ta 

Bureau o f  S ta ti s ti c s , S ta t i s t i c s  Canada , Albe r t a  H e a l th C a r e  

Commi s s io n , e tc .. I t  i s  a l s o  p r o b a b le t h a t  a s i g n i ­

f i c a n t  num .. lJ e r  of men a nd wome n a r e  no t pro per ly c l a s s i f i ed a nd 

appea r in wro ng c a tegor i e s . For exampl e ,  a man a nd a woman ma y 

be l iving to g e ther but would be s hown a s  ' s i ng l e ' in th e 

stati s t ic s . They could b e  ' s e p a r a t e d ' f rom th e i r  r e s p e c tive 

spous e s  or o n e  o f  th em co uld be ' d ivorc ed ' a nd th e o th e r  

separa te d � a nd yet on t h e  s t a t i s t i c a l  d a t a  the y  m a y  a p p e a r  a s  

singl es .. ��7e tvould l ik e  to b e  mor e c er ta i n  abo u t  the numb e r s 

and character i st ic s  o f  s po u s e s and fam i l i e s we a r e  d e a l i ng w i th 

a s  thi s  wo u l d  a f f e c t  our r ec o�m end a t i o n s  in th e long run . The 

inty abo u t  numb e r s  is a l s o  very r e l eva n t  in o ther a re a s  

l aw and po l i cy that to uch the fami l y , v i z pub l i c hou s ing , 

day c a r e , l eg a l  a i d , e tc � 

o f  the que s tio n s  we wo u l d  l i k e  to b e  a n swe r ed �r e :  

time in Alb e r ·ta : 

1 .  HO\v d ivo r c e  p e t i t io n s  we r e  f i l e s for in th e 

S u p r eme C o u r t ?  

2 

3 .. 

4 .  

"" 

How many s ep a r a t i on a c t io n s  f o r  j ud i c i a l  s e p a r a t i o n  

wer e  f il e d i n  the Alb e r ta S u preme Cour t ?  

How many o f  th e d ivo r c e a c t i o n s  wer e  g ra n t ed? 

How manv o f  the s ep a r a tio n a c t i o n s  wer e g r a n t e d ? 

manv \•Je re pr iva t e l y  r e ta i n e d  c l i e nt/ so l i c i to r  

�) 

we r e  ? 

' b u ·t 



a .  How many uncon te s ted d ivo r c e s  we r e  gra n ted? 

9 .  How ma ny Supr eme Cour t  o rd e r s w e r e  f il ed in the 

Fami ly Courts f o r  e n fo r c ement? 

1 0 � How many suppor t o r d e r s wer e mad e  by the Fam i ly 

Cour ts und er the p r ov i nc i a l  l e g i s l a t i o n ?  

1 1 . How many o f  th em a � e  i n  d e f aul t/ a r r ea r s ?  

1 2 . How many r h i l dr e n wer e  i nvo lved i n  

separa t i o n s  { j ud i c i a l/d e - f a c to )  

conte s ted d ivo r c e s  

unconte s t e d  d ivo r c e s ?  

4 6 .  

1 3 . What i s  the ave r a g e i nc ome o f  f a m i l i e s  invo l v e d  in 

conte s te d  d ivo r c e  a c t i o n s  in the Supreme C o u r t  

uncon t e s ted d ivo r c e  a c t io n s  i n  th e S upr eme Court 

suppor t ad j ud i c a t i o n  i n  F ami l y  Cour t s ?  

14 � What i s  the aver a g e  time l a g b e twe e n  the f i l i ng o f  a 

pet i t ion for d i vo r c e  and the gran t i ng o f  a d e c re e  

n i s i  in 

con t e s t e d  d ivorc e s  

uncon te s ted d ivo r c e s ? 

1 5 .  Wha t  i s  the ave r a g e  c o s t  o f  g e tt ing a d ivo r c e  f o r  a 

man 

in 

woma n 

conte s te d  d i vorc e 

uncon te s te d  d ivo r c e ?  

1 6 e How many o f  t h e  d ivo r c e d/ s ep a r a t e d  c o up l e s have b e en 

r e s i d e n t s  o f  Alber t a  for 

mor e  tha n 2 y e a r s 

more than 5 y ea r s 

· mo r e  tha n  1 0  y e a r s  

l e s s  tha n 2 y e a r s ?  
� 
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At t h i s  p o i n t  o f  t ime , we a r e  wor k ing in a c t ive c o o p e r a t ion 

w i t.h ·the D ep a r tment s of S o c i a l  S erv i c e s  and Commun i ty H e a l th 

and T h e  Attorney Gen er a l ' s  d ep a r tment o f  Gov e r nment o f  A l b e r t a  

a n d  the H ea l th a nd We l f a r e  D epar tment o f  t h e  F ed e r a l  

Gove rnm e n t  f o r  d ev i s ing way s a n d  me a n s  o f  d o ing th i s  s o c i al 

s c i en c e  r e s ea r c h . W e  th i n k  t h i s i s  an e s s ent i a l  s te p  to 

o b t a in i n s i g h t s  o n  wh i c h  to b a s e  a n  und er s tand i n g  o f  t h e  in­

d i v i d u a l  and s o c i e t a l  f o r c e s  w i th r eg a r d  to wh i c h  we have to 

mak.e r ec ornrnend a-t i o n s e 

Ong o i ng Work 

W e  are exam i n i n g  s ome ex i s t i ng mod e l s  of matr imon i a l  and 

c h i l d  suppor t  f r om o ther par t s  o f  the wor l d . T h e r e  are two 

mod e l s t h a t  have b e en pr o po s ed r e c en t l y  in Canada , o n e  i s  by 

P r o f e s s o r  l a i n F .  G .  B ax t e r  o f  the Un iver s i ty o f  Toronto . 

I wi l l  appe ar i n  the 19 7 8  i s su e  o f  the Canad i a n  B a r  Rev i ew . 

S ee App end ix XIV . T h e  o th e r  i s  by .Mr . Vijay Bhardwa j , a memb er 

of o u r  C ornm i t. t e e .. I t  wi l l  appear in Vo l ume 2 8  N o . 3 o f  

_
the Repor t s  o n  Fami l y  L aw . S e e App endix XV � 



AN OUTLINE OF THE 

MATRIMONIAL AND CHILD SUPPORT INSURANCE PLAN [MSIP]: 

A NEW LAW O F  MAINTENANCE* 

(Vijay K. Bhardwaj)** 

1. The present law of support 

On separation or divorce, a family splits into two 

establishments. The money input of the once one-economic 

unit remains the same but the needs multiply. The current 

matrimonial and child support law expects the husband (or 

the spouse who was maintaining the family before marriage 

breakdown) to continue to support the other spouse and 

children even after the marriage breakdown. The function of 

a support order is precisely to provide a regular flow of 

money to the spouse who was dependent in marriage for his or 

her (almost invariably her) living expenses as also of the 

children. In a vast ma jority of cases this goal is not 

achieved because the spouse who is obligated to pay cannot 

afford to do so. One of the greatest complaints, and possibly 

the greatest complaint of separated and divorced wives, is 

the difficulty which they have in collecting the payments 

awarded to them.
1 

The Law Reform Commission of Canada, after studying the 

law relating to support obligations and the various methods 

of enforcement of maintenance obligations had this to say: 

Something is profoundly wrong with a body of 
law and practice that fails to attain its objects 
more often than it succeeds. Failure is the 
universal characteristic of the traditional system 
for enforcing maintenance orders in Canada. With 
a few notable exceptions in recent years, apathy 
has been the companion of failure • • •  

Reform involves two courses of action. First 
there must be an effort by governments in Canada 



to improve individual laws and practices that deal 
directly with maintenance enforcement. Second, 
the whole body of marriage breakdown law must be 
thoroughly reshaped. It is as much the traditional 
fault-and-adversary foundation of this law as it is 
the particular deficiencies in enforcement techni­
ques that accounts for the appalling record o2 non­
payment of maintenance obligations in Canada. 

The Law Reform Commission of Canada and the various 

provincial law reform bodies have recommended various changes 

in the individual laws and practices pertaining to mainten­

ance. We believe that a reformed law of support as between 

a husband and wife would not be fully effective, and indeed 

would have rather limited effect as the main problem appears 

to be obtaining payment rather than obtaining entitlement to 

be paid. In Alberta, in 1 973, the incomes of Families were . 3 as follows: 

Yearly Less than 
Family $10, 000 
Income 

Per cent 
of total 42. 7 
families 

Alberta 

$10,000 $15,000 $2 0,000 $25,000 
to to to & over 

14, 9 9 9  19,9 99 24, 99 9 

26.7 1 7.5 7.1 6.1 

2 

We feel that no amount of improvement in the mechanisms for 

enforcement of maintenance would help the needy spouse or 

family because there often is no money to be collected from 

the other spouse. One of the most disturbing problems in the 

enforcement of support orders arises in cases where the 
d 

husband remarries· or starts living in "cormnon law11 with a 

woman who also has children. 

Every province has programmes whereby dependent wives 

and children who are not being supported by husbands may look 



to some form of public. assistance for their survival. A 

deserted or divorced mother may go to a court and seek a 

maintenance order against her husband o: she may go to the 

department of social services and community health for social 

assistance. Since a public subsidy has the benefit of being 

paid regularly without risk of default, it is not surprising 

that many mothers with dependent children prefer to go on 

social assistance rather than pursue their rights against 

their husbands. In effect this means that the state assumes 

the legal obligation of the husband to maintain his wife and 

children.5 

3 

It is, however, a common practice for the social services 

and community�health department to take an assignment from the 

deserted or divorced mother of her benefits under the Family 

Court Act. S he is paid regularly by the social assistance 

authority which tries to reimburse itself out of whatever can 

be recovered from the deserting or divorced husband. Thus, 

in Alberta, the amount of social assistance given to mothers 

with dependent children and maintenance recovery from liable 

·husbands over the last three years is as follows: 

Alberta 

Welfare Assistance to Mothers with Dependent 
Children and Recovery from Liable Husbands and Fathers 

Year 

1973-74 

1974-75 

1975-76 

Assistance Given 

$38, 835, 860 

42, 695, 577 

52, 745, 822 

Money Recovered 

$2, 063, 059 

2174 81.294 

2,634,534 

If we compute the actual cost of maintenance recovery by 

the province, the collection would perhaps become negligible 
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in the context of social assistance given. The taxpayers pay 

two ways for the marriage breakdown of their fellow Albertans: 

first towards the social assistance costs and again toward 

the cost of maintenance recovery. Many husbands and fathers 

who do not pay on support orders generally are unable to do 

so. Many of them are chased away by fear of going to jail 

for non-payment on support orders and their children are 

deprived of paternal affection because of the proverty of 

their fathers. 

There are, thus, two systems of matrimonial and child 

support; a private system which functions effectively only 

for those families who have enough property and steady and 

relatively high income, and a public support system which 

technically only complements the private support but actually 

supplements it in all those cases where the income of the 

family concerned is insufficient to support that family. The 

two systems run almost parallel to each other. 

We believe that the present matrimonial support law is 

.archaic. We also believe that the system of public support 

while it provides sustenance to mother and children, it 

carries a social stigma that has lasting effects on the mother 
and especially the children. 

2. The new proposal 

We believe that by integrating the present private and 

public law of support we can create a new support law which 

would allay fears of supporting another man 's children, 

relieve the welfare stigma, provide support to the less 

affluent with dignity, enable husbands to maintain visitation 

with children, and give satisfaction to the husbands and 

fathers that they are doing what they can to compensate for 

the broken marriage. We should institute a 'Matrimonial 

Support In$urance Plan [MSIP] '· 



The reference frame for the new proposal is provided by 

the following social facts: 

A. Incomes 

1. In Alberta, in 1973, the family income of 42. 7% 

of all families was less than $10,000 a year. 

2. 13. 2% of all families income was about $20,000 
6 a year. 

3. The average family income in Canada in 1974 was 

$14,833. 

5 

4. Only 9. 8% of all families family income was over 

$25,000 and over in 1974 in Canada. 7 

B. Support orders and courts 

1. The average income of families involved in the 

enforcement of matrimonial support orders in the 

family courts is $8,000 a year. 

2. More than 80% of support orders filed in the 

family courts for enforcement are always in 

arrears. 

C. Marriage breakdown and social assistance 

1. Almost 50% of the divorced women seek pu.blic 

assistance soon after divorce. In 1973 t�ere 

were 4,435 divorces in Alberta and 2,000 divorced 

women sought public assistance. 

2. The number of separated women with children on 

social assistance is almost three and a half 



times more than the number of divorced women. 8 

3. Many more divorced and sep�rated women do not 

want to go on social assistance because it hurts 

their sense of human dignity and pride. There 

6 

is no doubt that social assistance (or unpopu­

larly called 'welfare') carries a social stigma 

with it which comes home to women on public 

assistance whenever they visit a store for credit 

or whenever their children get involved in any 

row in school or in the neighborhood. Therefore 

many women prefer to suffer in silence rather 

than accept social assistance. 

D. Matrimonial Property 

The law relating to division of matrimonial property on 

divorce is, hopefully, going to be reformed in Alberta.9 For 

those frunilies who own property, either a half of that property 

or some part of it would be available to the wife on divorce. 

Besides these social facts, there are three assumptions: 

{1} Mutuality of Support Obligation 

We do believe in the equality of sexes, both inside and 

outside of marriage. It is therefore, the financially 

dependent spouse who should be entitled to support. However, 

in practice, it is the wives who are generally financially 

dependent on their husbands. Hence our proposed plan deals 

with support for divorced and separated wives. 

(2) Special Cases 

In all those cases where the wife has put her husband 

through school (Ph.T.) , (especially in cases of professional 



education like doctors, lawyers or engineers, etc. ) the court 

ought to have discretion to award support in a lump sum 

besides the benefits of the proposed plan. This would also 

be in addition to whatever the woman get� as her sha�e in the 

matrimonial property. 

(3) Cost of the services of a wife 

In the area of matrimonial support we are concerned 

exclusively with the economic aspects of marriage. Marriage 

in economic terms, resembles a business venture or a partner­

ship or an industry in which there is a distribution of the 

economic roles of husband and wife. Generally the husband is 

the wage earner and the wife stays home to do household work. 

However, by staying at home she in fact increases the wage­

earning potential of her husband. He is assured of a well 

kept home, the care of his children, his food and his 

biological need, emotional and sexual, which economists do 

7 

not mention while evaluating the cost of all these services 

provided by the wife. In a recent case 10 
in Ontario the court 

accepted the expert evidence of an economist who quantified 

the financial contribution of a wife to her husband and 

children. The court observed: 

I accept the evidence of Professor Hawrylyshyn 
respecting the value of the services of a housewife 
with two teen-age children. On the basis of the 
gross national product, it is $4,000 to $4,538 per 
year. On the basis of finding the type of substi­
tute labour for the services she renders, it is 
$4,940 to $5, 1 18 per year. On the basis of the 
well accepted Walker-Gauger studies, the average 
Canadian figure would be $5, 160. Endeavoring to 
strike an average figure for today, it is my 
conclusion that the value of services rendered by 
a wife to a husband and two teen-age children is 
between $4,500 and $5,000 per year. I also find 
that after the children leave and the wife is 
employed, that the value of her services to the 
husband is between $3,750 and $4,000 per year. 
I make no estimate of the future value of these 



services in our changing economy. Professor 
Hawrylyshyn is of the opinion that for the next 
five years inflation will continue at the rate 
of not less than 5% or 6%, conceivably higher. 

On the basis of the foregoing, we can safely pro ject the 

following figures: 

The value of a wife's services to her husband 

(a} with no children is $4, 000 per year; 

(b} with 2 young children is $6, 000 per year; 

(c) with 2 teen-age children is $5, 000 per year. 

8 

It can be safely said that the contribution of a housewife in 

economic terms is equivalent to at least $4, 000 a year. 

Obviously, if she is working, that contribution is substantially 

increased. 

3. Mechanics of the MSIP 

Funding of the plan 

We propose that all the married persons should contribute 

from the tim� of their marriage a fixed amount of money as 

premium on a continuing basis until the age of 60. The 

underlying idea is that the cost should be borne partly by 

the main body of the married population who are also the 

beneficiaries, since they are protected against the risk of 

marriage breakdown. The other component of the MSIP fund 

should come from the government. In 1975-76 the government 

of Alberta spent $52.7 million for social assistance to mothers 

with dependent children and more than 75% of these mothers 

were divorced or separated. The state can therefore easily 

start with a contribution of say $50 million as its component 

of the fund. It will not mean an increase in government 

spending because this amount would be offset by a corresponding 
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decline in social assistance to mothers with dependent children. 

The contribution from married persons can be collected 

by at least three alternate procedures, 1iz. the Unemployment 

Insurance Commission (UIC) type, the Alberta Health Care 

Insurance Commission (AHCIC) type procedure, or through income 

tax. 

A. UIC type funding 

We can use the analogy of an industrial unit. In marriage, 

one spouse is the employer {generally the husband) and the 

other spouse is the employee (generally the wife). On marriage 

breakdown the employee spouse (a wife) 'loses her job' or 

becomes 'unemployed'. To use the expression of the Unemployment 

Insurance Commission she is 'separated from the employer'. 

We suggest that within the framework of the UIC, the MSIP 

be instituted. We suggest that the premiums of married 

persons be increased slightly 1 1  and this increased premium 

be channelled into a separate MSIP fund. The financial need 

of the wife and children arising out of marriage breakdown 

would then be met from out of this fund. 

The merit of this scheme is that we would not require 

another administrative set-up to implement the MSIP. The 

agency for the collection of premiums and distribution of 

benefits would be the urc. The savings in administrative cost 

can be utilized to reduce the premium. The procedure for 

claiming matrimonial support could also be similar to the 

procedure for claiming unemployment benefits. 

The demerit of this scheme is that the UIC is a federal 

agency and one province alone will have problems--constitu­

tional and administrative-in the handling of MSIP by the UIC. 



B. AHCIC type funding 

The province can, as an alternative, float a MSI plan 

within the structure of the Alberta Health Care Insurance 

Commission. The AHCIC has the names and marital status of 

10 

all the residents of the province. It is practically feasible 

to collect extra premiums from all married persons along with 

their health care premiums. The extra premium--which is the 

MSIP premium--would then be channelled into a separate fund, 

the MSIP fund. Premium for marriage breakdown could also be 

divided into three or four categories depending on the income 
12 of the couples. 

The merits of this plan are: 

{1) It is a completely provincial plan and can be 

instituted here without any constitutional tangles. 

(2) We would not require a new administrative set-up 

for the collection of premiums and disbursement of 

benefits. 

C. Funding through Income Tax 

It is also possible to collect the p·remium from married 

persons through their income tax on a yearly basis. The 

allowance deductible for wife could be reduced or adjusted 

in such a way as to yield that couple's premium toward the 

MSIP fund. The internal revenue department could then transfer 

this money to the province. 

However, for administering the plan, we may need a new 

administrative set-up. It could be designed as a separate 

d d. . . . . th f ' 1  
13 

an 1st1nct serv1ce w1th1n e am1 y court. 



4. Benefits under the plan 

. 14 d' b 'd . . On separat1on or 1vorce, es1 es gett1ng ma1ntenance 

11 

by separation agreement or through conrts, a wife and 

dependent children would be entitled to a 'guaranteed income' 

for a period of three years. 15 The guaranteed income, i.e. 

the MSIP benefit, would be available as soon as the fact of 

separation or divorce is established. If the wife wants 

maintenance ordered by the court, the amount awarded by the 

court would be reduced by the amount of the benefit being 

received and this reduced amount would be the liability of 

the husband. To put it mathematically, 

Liability of the 
husband to pay 
maintenance 

Maintenance 
= awarded by 

the court 

Matrimonial Support 
Insurance benefit 

Appendix D is a graphic description of the MSIP. 

The social, psychological and economic benefits of this 

plan will be invaluable to the society. Only those claimants 

will go to court for maintenance whose entitlement is higher 

than the assured MSIP benefit. The time and money that is 

expended in the family court for adjudication and enforcement 

of support orders will be saved. This saving would be quite 

significant because it seems that almost one third of the 

family court time is spent on adjudication and enforcement of 

maintenance orders. It will improve the public image of the 

family court which is sometimes called a 'collection agency' 

by the paying spouses and 'moot-court' by the spouses who are' 

trying to enforce a maintenance order there. The bitterness 

and hostility that arises now because of. financial problems 

resulting from marriage breakdown or from non-payment of 

support by liable spouses will be minimized. Custodial spouses 

will have no excuse or justification for denying access or 

visitation to children by the non-custodial non-paying liable 
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spouse in order to extract payments. Marriage breakdown will 

not necessarily result in a breakdown of parent-child relation­

ship as well. 

5. Objections to the plan 

Objections that are likely to be made to the outline 

model described above are: (1) why should the plan be 

compulsory for all married couples? and (2) that the nature 

of the premuim seems to be regressive. However, the position 

taken in presenting the MSIP is that it is a ne·w "social 

secur-ity" plan. By subscribing to this plan, the husband and 

wife would cover the contingency of their own separation or 

divorce. They would also help build up a fund which will 

provide for separated or divorced persons who will not have 

to lean on "welfare". This will save tax dollars and save 

many a young child from growing up in the shadows of social 

stigma. If a working husband and wife or a "happily married" 

husband and wife do not subscribe to this plan, it would not 

get off the ground. They would then pay more by way of taxes 

to boost the revenues which would be required to meet 

"welfare" costs of separated or divorced spouses with children. 

Thus from the standpoint of "happily married" or working 

couples all that the MSIP does is that it tells them where 

their tax dollars (premuim) are going to be used and at the 

same time provides them with coverage too. 

This plan is a contributory one. People do not regard 

as a tax the premuims they pay to private insurance companies 

or the contribution they make to group sickness benefit and 

retirement schemes organized at the place of their work. 

Similarly the contributions made to the state for unemployment 

insurance or old age pension are essentially a subsidized 

price paid to cover a risk or to buy a benefit. For this 

reason it is unsound to argue that the special contribution 

towards the MSIP would be a form of taxation which is 
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inequitable because it is regressive. Even if it be accepted 

that the contributions would in effect be regressive taxes, 

they have to be considered not by themselves but as part of 

the whole structure of tax system in whic�1 inequities in some 

taxes are off -set by high rates of progression in others to 

make the system as a whole equitable. But if, as seems 

reasonable, the contributions are more akin to a price than 

a tax,- the question of inequity does not arise. 

6. Conclusion 

On separation or divorce and in those situations where a 

separated or divorced wife is at present entitled to support, 

a woman should become entitled to a guaranteed income for at 
least three years or until her remarriage, whichever is 

earlier. This guaranteed income is not a dole out and it 

does not come from social assistance (welfare) . It is in 

recognition of her role as a housewife and to preserve her 

sense of human dignity. It will give her a fair opportunity 

to rehabilitate herself without going through the throes of 

economic suffering. 
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FOOTNOTES 

* This paper was written for the Inst�_tute of Law Research 
and Reform, The University of Alberta. Even though the 
proposal is framed in the socio-economic context of Alberta, 
it is submitted that it is equally valid for all the 
provinces. The Institute's Committee on Matrimonial and. 
Child Support is presently examining this proposal along 
with some others. The views expressed herein are, however, 
those of the author. 

** Legal Research Officer, Institute of Law Research and 
Reform, The University of Alberta, Edmonton. 

1. See Institute of Law Research and Reform, Working Paper 
on Matrimonial Support, 62 (1 974). 

2. Law Reform Commission of Canada, Family Law: Enforcement 
of Maintenance Obligations (Study Paper), 47 (1 976). 

3. S ee Appendix A. 

4. Edward Pokorny, Practical Problems in The Enforcement of 
Alimony Decrees, 6 Law & Cont. Probs. 274 (1 93 9). 

5 • sUpra e n • 2 1 7 e 

6. See Appendix A • 

. 1. See Appendix B. 

8 .  See Appendix c. 

9. See, Institute of Law Research and Reform, University of 
Alberta, Report no. 18, Matrimonial Property (August 1 975). 

10. Franco v. Woolfe (1974) 6 O.R. (2d) 227; on appeal, the 
Court of Appeal held the evidence of Professor Hawrylyshyn 
to be inadmissible. But there was no difference in the 
result. Franco v. Woolfe (1 976) 12 O.R. {2d) 54 9-551 . 

11. The exact amount would have to be calculated by an 
actuary. Indeed the Committee on Matrimonial and Child 
Support appointed by the Institute of Law Research and 
Reform is working on these details. 

12. There are matters of detail and are being taken care of. 
See supra. n. 11. 

13. Details are being worked out. Supra. n. 11. 

14. As to what constitutes separation for the purpose of 
claiming benefits is to be worked out. At present the 



15. 

15 
department of social services and community health has 
regulations defining separation or desertion. The task 
ot defining cond£tions is relatively easy. 

The duration of the insura.nce benefit can also be 
increased or decreased while casting the plan in detail. 



APPENDIX A 

ALBERTA'S INDIVIDUAL AND FAMILY INCO�ffi--1973 

Income Individual Family 
% % 

Under $2000 22 2.9 

2000-2999 10 3.3 

3000-3999 7.2 4.6 

4000-4999 8.3 5.5 

5000-5999 6.7 ,4. 5 

6000-6999 6.3 4.6 

7000-7999 5.2 4.6 

8000-8999 5.6 6.4 

9000-9999 4.2 6.3 

10000-10999 6.5 6.3 

11000-11999 6.5 5.6 

12000-12999 6.6 6.4 

13000-13999 6.6 4.1 

14000-14999 6.6 4.3 

15000-16999 7.2 9.3 

17000-19999 7.2 8.2 

20000-24000 7.2 7.1 

25000 and over 7.2 6.1 

42.7% of all families income was less than $10,000 a year 

26.7% of all families income was between 10 & 15 thousand a 
year 

16 

17.5% of all families income was between 15 & 20 thousand a year 

7.1% of all families income was between 20 9 25 thousand a year 

only 6.1% of all families income was over 25 thousand dollars 
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APPENDIX B 

ANNUAL FAMILY INCOME (GROSS) - CANADA - 1974 

(Statistics Canada Sample Survey) 

Average Income 

Under $5000 

$5000 - $9999 

$10000 - $14999 

$15000 - $19999 

$20000 - $24999 

$25000 and over 

$14,833 

- 10.6% 

- 20.7% 

- 27.0% 

- 21.0% 

- 10.8% 
- 9.8% 

--------------------- ----------- - "" ---- ---- ----



Year 

1971 

1972 

1973 

1974 

A PPENDIX C 

i 
DIVORCE - SEPARATION AND PUBLIC ASSISTANCE IN ALBERTA 

Total No. No. of Woman on Ratio of women 
of Public Assistance Divorced:Separated 

Divorces Divorced Se12arated 

3656 1502 4792 1:3.19 

3773 1600 5354 1:3.3 

4435 1634 5811 1:3.5 

4947 1668 6137 1:3 .6 

1-' 
(X) 



APPENDIX C {continued) 

AVERAGE S OCIAL ALLOWANCE CASES BY MARTIAL AND SEX-FAMILY STATUS, 1975* 

FAMILY HEADS ONE PERSON 
UNITS 

Male Female Male Female 

Married 4851 17 8 * 

Common-Law 1168 5 8 * 

Widow - 988 - 2776 

Widower 61 - 282 � 

Never Married 13 2036 3334 2614 

Separated 140 7092 836 1950 

Divorced 39 1907 471 726 

Total 6272 12045 4939 8071 

* 12 months average (January - December 1975) 

Male 

4859 

1176 

-

343 

3347 

976 

510 

11211 

TOTAL ALL UNITS 

Female Both Sexes 

21 

6 

3764 

-

4650 

0942 

2633 

20116 

4880 

11 82 

3764 

343 

7997 

10018 

3143 

31327 

1-' 
\0 



r�1a ri ta 1 Status 

�iarri ed 

Co1J11no n- LcnAJ 

\·Ji dO\'/ 

Hi dO\\'er 

Never t·1arri ed 

Separated 

:Jivorced 

Total � 

Hissing Data 

Total Caseload 

TABLE 8 AVERAGE SOCIAL ALLOVJANCE CASES BY �1ARITAL AND SEX-FAMILY STATUS, ALBERTA, 1975/76 

Family Heads 

�1a 1 e Female 

# % # % 

4,892 76.8 17 0.1 

1 ,214 19.1 6 0.0 

-- -- 974 7.9 

63 0.9 -- --

13 0.2 2,167 17.5 

145 2.3 7,254 - 58.6 

43 0.7 1 , 967 15.9 

6 , 3 70 100.0 12 �385 100.0 

' 
15 19 

6,385 12,404 
-�-�----------�---

One-Person Units 

Male 

11 

9 

10 

- -

282 

3,436 

853 

496 

5,086 

19 

5 '1 05 
----�---· -- -- -

% 

0.2 

0.2 

--

5.5 

67.5 

1 6.8 

9.8 

100.0 

Female 

# % 

* 0.1 

* --

2,758 33.7 

-- --

2,681 32.8 

1 '988 24.3 

749 9 .] 

8 '181 100.0 

16 

8,197 

Total 

Male Female 

# % # % 

4 , 901 42.8 21 0.1 

1,224 10.7 7 --

-- -- 3, 73_2 18.2 

345 3.0 -- --

3,449 30.1 4,848 . 23.6 

993 8.7 9,242 44.9 

5 39 4.7 2,716 13.2 

11,456 100.0 20,566 100.0 

34 35 

11,490 20,601 

'•·' 

----� 

So 

# 

4, 

1 ' 

3, 

8, 

10, 

3, 

32, 

32, 
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APPENDIX D 

MATRIMONIAL SUPPORT INSURANCE PLAN 

Shure in Matrimonial Property 

�Lump Sum in case of 
DIVORCE- P.H.T. (Putting Husband Through s·chool) . 

�Maintenance 

. 

[H=W ) 

./
Maintenance 

SEPARATION· · 

�Maintenance 

by separation agreement 

through courts 

£E:l 

[MJ 

+ Matrimonial Support Insurance 

rM"sr-J 

[�] Maintenance awarded by the 
-

court 

(Msi-j 
/''"'/' 

Mat"rimorLtal SupP>ort 
Insurance 

N 
....... 
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