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TRANSFER OF INVESTMENT SECURITIES 

Brief History 

The concept of a registered interest  evidenced by a 

trans ferable certificate was first introduced into commercial 

c ircles by the Dutch East India Company in 1 6 0 8 . Though 

a novel idea it was not utilized by the English trading 

companies until the closing years of the 1 8th century . ( ff)  

Prior to this in England, shares in the company were trans

ferred by deed in the same manner as  an interest in land, 

thereby necessitating a search of title back through the 

chain o f  deeds upon each trans fer, a currtbersome and time 

consuming process . 

The share certificate, now issued by a company to 

its registered shareholder for X amount of shares bore the 

following: 

These shares are transferable in person 
or by attorney on tne;books o f  the company 
only on the surrendering cancellation of 
this certificate, by an endorsement thereof 
herein, and. in, ·t.P:� ·f;p:r;m, ,and manner which 
may at the time pe required by the transfer 
regulations of; th� 'C:o<mp�my. 

i j�.::;i � l -\-i ;:-· 

Endorsement on the ce:Ftfr:tca:'te� was in the form of  a trans fer 
.. � ,  . r ... 

for value received, brank in the name of the transferer and 

trans feree . When the ·:�n'dor�ed' transfer has been duly 
- .  1 { "  : r� executed by the registered ·owner of the shares, the name 

of the transferee being left blank delivery of  the certificate 

in that condition by him; oi by his authority, "was thought" 

to transmit his title to the shares both legal and equitable . 

The person to whom it was ·del ivered could effectually transfer 

his interest by handing the certificate to another, and 

the document could then pass from hand to hand within the 

market place until it came into the pos session of a holder 

who thought fit to insert his mvn name as trans feree, and 
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�o present the document to the company or its transfer agent 

for the purpose of having his name entered in the register 

of shareholders and thereby obtain a new certificate in his 

own favour . Once the practical aspects were recogni zed by 

the law merchants, the share certificate came into wide 

spread use .  

Although the share certificat.e \vas highly functional 

and served a very practical purpose within the market place, 

from the outse·t its conceptual framework had not been completel 

thought out, thus, lacking a clear definition when problems 

aro se the common law courts were cal led upon to make a decision 

without the guidance of a body of legal principles dealing 

specifically with this new creature . This legal vacumn 

allowed the courts to resolve conflicting c laims by application 

of legal principles developed in relation to other forms of  

property , and while this led to some j ust results, it also 

led to some very pecul iar and contradictory decisions� 
, • '>  f � � 

·; ( 1 "+ �. � 

For years the courts hi3.ve,been called upon "to determine 

whether a share in a corporation was a moveable or an immove-. 
·� .s.:. 

able, whether a share certificate was simply evidence of 

mmership of a share in a corporation or instead the embodiment ' ' I - • � 

of the title to that share like a negotiable instrument in 

bear form, or whether a sh�re certificate was a unique institu

tion . ( ff )  Equally perplexing was the manner in which the 

courts characterized the share and the share certificate when 

called upon to resolve some dispute . The following cases 

illustrate the torturep definition of a share and share 

certi ficate that the court would arrive at in order to j ustify 

a conclusion it wanted to reach . 

In the case of  Townsend v .  Ashe the court held that 

the shares of  the New River eo . Realty , i . e .  immoveables 
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because the company held immoveables . Shares were held to 

be goods in case of Evans v .  Davies {ff )  aris ing out of a 

fact situation where the defendant had defaulted on a promisory 

note given for the purcha se of shares . In Rene T .  Leclerc 

Inc . v .  Perrault et le banaue de la nouvel l  ecosse ( ff )  

bearer bonds were stolen and the court held them to b e  

" personal property o r  immoveable in the sense of peing 

tangible property " .  A decision coming from Exchequer Court , 

Hunt v .  Regina , Jackett P .  characterized a share o f  a cor

poration , " as a bundle of legal rights distinct from .a share


certificate'' {ff ) . In addition to the various definit ions 

o f  a share , the court has characterized the share certificate 

as a chattel , in Gray v .  Gray ( ff ) ;  as evidence of title to 

the shares in t,1aci<enz ie v .  Nonarch Life Assurance Co . (ff ) 

and CoElan v .  Coplan ( ff) and in contrast , as a negotiable 

instrument , in Patrick v .  Royal Bank (ff )  and Bank of Montreal 

v. Isbell {ff ) . 

In an attempt to _,c���r ,.?P some o f  the confusion legis-
_ . .  - • "' . � :  )....;... • j 

lative enactments have declared that shares were personal 

property or moveab�es._J,i;�) �.Tl:;tis  resolved an immediate problemJ 
I ��t:'t."" -.0. � , -;· ' 

but confused the is sue somewhat by assuming that the basic 

problem was the distinction between immoveables and moveable s .  

" In fact the problem wa§ co�s�derablly more complicated for 
' •  ' .  ' JI,. ·;;._..; < 

an order to resolve the iss�e clearly it was necessary in 
J • 

addition to determine two other questions impl icit in the 

cases referred to above. 

1 .  If  a moveable ,  was a share a tangible moveable or cho se 

in action? 

2 .  If it was a cho se in action , was it simply an assignable 

document or was it a negotiable instrument? 

As Profes sor Gower points out , the question , what 

is the nature of a share in a corporation and what is the 
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role of the share certificate , is  more easil y  asked than 

answered . ( f f )  The concept o f  a share has been refined 

somewhat , but historical development compel l s  us to explain 

it by indirection , pointing out what a share is not rather 

than what it is . It i s  not an immoveable , and certainly 

not a contract , (ff ) , contrary to the case o f  Rene T .  Leclerc 

Inc . v .  Perrault et le banque de la  nouvell ecosse, it is 

not a tangible· moveable ( ff )  and the Sale of Goods Act , 

( ff )  specifically precludes "chosen actions " from the applica

tion of  its provisions . To this end , a share of  a corporation 

does not fit into any existing conceptual framework: it is 

neither property or contract but is in fact a unique institu

tion , reflecting aspects of  both property and contract ,  and 

having free trasferability as a traditional attribute . (ff } 

In conclus ion , a share in a corporation as evidenced 

by a share certificate may be said to represent 3 distinct 

interests . 

1 .  The control o f  manag�nt�nt' •J 
i f ' jo ) : J l:- � 

�" 
2 .  A rateable share of earnings that are distributed as 

dividends . :·);··, �) 

3 .  A rateable share 6£ th� proceeds ari s ing from liquidation 

of the assets o f  the corp6ratidn �ither before or at the time 

of its dissolution . ). 

Practical and �egal Problems with Share Transfers 

While there have been legislative enactments attempting 

to give some direction as to the transfer o f  shares , they 

have been o f  a minor nature and have not addre ssed themselves 

to the whole gammit of problems which arise between the variou� 

parties involved in a share transfer . The majority of share 



5 

transfers involve and effect 5 distinct entities, the issuer , 

transfer agent, broker, sel ler (transferor), buyer (trans feree) .  

As with most things in life, the more step s one puts in a 

proces s ,  or the more links one places in a chain, the greater 

the potential for something to go wrong; and where the roles 

and functions, obligations and duties are not specifically 

spelled out the greater the opportunity for liability to be 

shifted from one party to another . Within the Engl ish and 

Canadian common law systems with the exception of two recent 

enactmen·ts ( ff) there has been precious little in the way of 

legislative dec laration as to the rights, obligations, duties, 

and defences attributed to and allowed by the various parties 

in the share transfer process . Any attempt to seek some 

guidance from the common l aw immediately reveal s  to the 

inquirer the vast array of confusing, contradictory, and 

consistent inconsistencies handed down by our courts in 

their attempts to reach some just result \vhen faced with 

conflicting claims over share and share certi ficates keeping 

in mind the lack of any specific body of l aw dealing directly 

with the institution of  the share and share certificate . A 

review of the maj or problems and solutions attempted by our 

courts \vill reveal to the reader the urgent need for re form 

in this area . 

As mentioned earlier, the transferable nature of these 

share certificates between registration dates,  though the 

high practical value to the bus ine ssman in the market place, 

is not accorded equal ly smooth functioning or resolution 

upon conflicting claims arising and subsequent recourse to 

the courts .  While no one case exemplifies all the problems 

encountered when deal ing with shares and share certificates, 

each o f  the following cases raises issues that relate to each 

of  the respective parties involved with the issuance and 

transfer of  shares and share certificates . 

In every case the question is one of fact and the case s 



This is a reminder Bill that when you go back over 

the paper break down the first section into strictly 

definitional problems and abbreviate what you ' ve written . 

And the second portion of  the paper should be j ust strictly 

procedural problems as experienced when dealing strictly 

with trans fers stolen , lost and destroyed share certificates .  

Then after that highlight what the perspective legislatures 

have given in the way of guidance through legislative 

provis ions and then your last section should be a review 

of the U . C.C. and the Federal Act and after that your own 

personal recommendations . 

·'-�� �::_)C·t+�! �;�-: 

!" : *'! � '> •• � l t 

rr ;::er 1:·1 '-'lL 

.: � '\ � :., . .) 
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( sometimes conflicting in their results ) appear not to 

establish any definite rules, but only to illustrate the 

view taken by the particular court of the facts aduced 

in evidence . 

The general rule of  law of England is  that no man 

can acquire a title to a chattle personal from any one who 

has himself no title to it, except only by sale in market 

overt. This rule was first enunciated in the case of Miller 

v .  Rice ( f f )  a case decided in the mid 17th century . This  

principle v1as affimed in the subsequent land mark decision 

of Colonial Bank v .  Cady (ff )  which was decided by the House 

of Lords in the l atter part of the 1 9th century . The fact 

s ituation is relatively simple, the executors of the registerec 

owner of the shares upon his demise, signed the transfers on 

the back of each share certificate, without filling out the 

bl anks, in order that the shares might be registered in 

their own names as executor s,, and sent the certificates to 

their broker, who fraudently deposited the certificates 

with the bank, the appe�lan,t, which took them bona fide and 

without notice for security for advances . The court held 

that the respective rights of the executors and the bank 

must be determined by English law; and that the conduct of 

the executors in delivering the trans fers was consistent 

either with an intention to sell or pledge the shares or 

to have themselves registered as the owners, and therefore 

did not estop them from setting up their title as against 

the bank, for the bank ought to have inquired into the 

broker ' s  authority . Lord Hurschel l  in giving his j udgment 

stated that there are two ways in which according to the law 

o f  England at the time a good title could be acquired 

under such circumstances . " If the instruments of title 

be negotiable instruments, a person taking them for value 

without notice of any infirmity in the title would have 

a right to hold them, even as against a prior owner who 

had never intended to part with the property in  them . Or , 
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again ,  such an owner may have so acted as to be estopped 

from setting up a claim as against a person who has bona 

fide and for value taken the instruments by way of  sale or 

pledge " . Further in his j udgment he went on to say , "that 

the mere delivery of them " share certificates "  with the 

endorsed blank transfer and power of attorney signed , 

irrespective of any act or intent on the part of  the owner 

of the shares , is not of itself sufficient to pass the title 

to them�' . But , he continued , "if  the owner of cho se an 

action close a third party with the apparent ownership and 

right of disposition of it , he is estopped from ascerting 

hi s title as against a person to whom such third party has 

disposed of it , and who received for good faith and value." 

However ,  he continued the trans fers in thi s case were not 

signed by the registered m-mer , but by his executors , for 

the purpose of effecting a transfer , into their name, for 

the purposes of probate of  the decea sed will . As there wa s 

no intention on their part to either sell , trans fer , or pledge 

them, but only to complete their title by obtaining registratio: 

in their own names , they were not estopped from setting up 

their title or their claim to their title as  against the 

bank . In addition to this  the trans fers had been endorsed 

by the executors they were not by the law of England nor by 

the law of America (were the company which issued the shares 

wa s incorporated) in proper order , and would not therefore 

be recognized in the market place as being capable o f  pass ing 

from hand to hand . This j udgment by denying the negotiability 

of  the share certificate , an d affirming the principle where 

a regi stered owner would be estopped from setting up his 

title to shares , was cited with approval in numerous subsequent 

case s .  ( ff ) . 

In McLeod v .  Brazilian Traction Light and Power Co . (�f )  

a case o f  the Ontario Supreme Court , where the registered 

owner of shares depos ited with his broker , share certificates 

endorsed in blank, with instructions to the broker to sell 

and obtain other securities in lieu thereof , he was estopped 
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from preventing the registration of  the transfer of  the shares 

to an innocent purchaser for value to whom the broker in fraud 

of  his instructions had sold them and failed to purchase and 

deliver other securities . The general principle as enunciated 

in Miller v .  Rice , and affirmed in Colonial Bank v .  Cady , was 

held to apply here as , the owner had clothed the agent was 

authority to dispose o f  the shares thereby allowing the shield 

of estoppel to be raised . 

In the case of Whitehead v .  Bridger , Havenor & Co . , and 

Trust and Guarantee Company Ltd . ( f f )  a case which went to the 

Court of  Appeal of  Ontario , the plaintiff was suc cess ful in 

obtaining an order for delivery of a share certificate from 

the defendants to himself as the rightful owner . The share 

certificate was either lost by the plaintiff or stolen from 

him and upon his becoming aware of its absence he notified. 

t.loe trans fer agent of the company and instruct.ed his broker 

to notify the stock e�chang� so as to prevent any trans fer 

of his shares being made , .;ln addition he adverti sed his loss  

in  a newspaper . 

! t 

The share certificate , commonly known in the market 

place as a street certificate , pas sed through several brokers 

before ending up in the hands of the defendant Bridger, Haveno: 

& Co . ,  Stock Exchange Broker$ . 

The system adopted by the exchange was that instead 

of paying the brokers who sold the stock and taking delivery 

from them, all transactions had to go through a clearing 

agent; in other words , the selling broker would lodge with 

the clearing agent certificates representing the shares 

sold ,  and the clearing agent would deliver to the purchasing 

brokers certificates for the number of shares bought by 

them - but not neces sarily the same certificate s as were 

lodged with them by the selling broker . The share certificate 

of the plaintiff was among those delivered to the defendant 
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on account of  there purchase for a client. 

A mo st interesting fact concerning the second defendantK 

Trust and Guarantee eo. Ltd., was that they were both the 

transfer agent for the company whose share certificate the 

plaintiff had lost as well  as the clearing agent o f  the 

exchange, and therefore had actual notice of  the loss ,  in 

both capacities, yet the certificate pas sed th�ough their 

hands without detection, and was del ivered to the brokers 

Havenor & eo. as a good and valid certificate. 

The court after reveiwing the authorities cited in 

the argurr.ents by var ious council , held, that there should be 

j udgment for the plaintiff f6r delivery of  the certificate 

to him as the rightful owner. This was so, as t he plaintiff  

had not intend'::, t�jat the share certif icate should be sold 

or pledged, he in fact:. had no intention to part with them 

at all, and the case o f  McLeod v. Brazilian Traction Light 

and Power eo., ( ff )  was held not to apply. There was nothing 

that the plaintiff had done or represented to preclude himself 

now from setting up hi s claim to the certificate. 

The court went on to cite the rule of law found in 

Miller v. Rice ( ff ) ,  holding that there was no evidence that 

the certificate in question had been sold in the open market, 

and in fact, the evidence was to the contrary. The defendants 

had purchased the shares; not the certificate and this 

certificate was delivered to them as evidence of  their owner

ship, but a stock certificate is only the prima facie evidence 

of ownership of the shares. And as the certificate had not 

been obtained in the market overt, it could therefore not 

give them title. 

It was interesting to note that the court felt that 

the defendant Havenor & eo. might have maintained an action 

for a claim over against the &findant Trust and Guarantee 
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eo . Ltd . for delivering a certificate which was not in fact 

good and valid . Further ,  Trust and Guarantee eo . Ltd . by·· 

virtue of  their position of trans fer agent and a s  clearing 

agent for the exchange having notice of  the los s  and negligentl 

allowing the defective certificate to slip through its hancs , 

was not held l ibel at all and the more innocent o f  the two 

parties was in fact settled with l iability . 

The court had indicated that while there was some 

peculiarities about the endorsement on the share certificate , 

had the defendant Bridger , Havenor & eo . made inquiries of  

the tranfer agent they might have been relieved o f  l iability 

or received a new share certif icate . The case o f  Fry v .  

Smellie ( f f )  was cited as further authority for the position 

that the court had taken and went on the quote Farwell L . J .  

" a  guestion arises when the owner of  the shares has authorized 

such dealing with them as is corroborated by po ssession 

of the indicia of title . If no authority at all has in fact 

been given it is quit� immaterial whether one subsequently 
., i ' 

purchasing or lend.ing. liP!l.�Y tpereon inquires and i s  given 

an untrue answer or doe s1�ot inquire at all; in e ither case 

he loses his money . 

Following this  w� have the case of  Aitken v .  Gardiner 

and Watson (ff ) , here the basic facts were that the plainti ffs 

share certificate had either been lost or stolen or mis laid 

and that when this fact had come to the plaintiffs knowledge 

a stop order wa s immediately placed with the trans fer agents 

as well  as notice being given to the Toronto Stock Exchange . 

The plaintiff indicated that there had been approximately 

a lapse of a year between the last time that she had seen 

the share certificates and the time that which she realized 

that they were in fact gone . The share certificates were 

not in the name of the plaintiff but were registered in the 

name of a brokerage firm in the city of Toronto . However, 

they had been endorsed and were in what is co��only referred 
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to in the marke-t place as street form and or a street 

certi ficate . At some time prior to the plaintiff  realiz ing 

that her share certificates were missing; the defendants 

a Toronto Brokerage Firm, were instructed by another brokerage 

firm to sell shares of  the same quantities and in some o f  

the same companies that the plaintiff held share certificates 

for . Subsequent to the defendants making the sales,  they 

were forwarded share certificates to cover these sales, which 

certificates turned out to be the certificates miss ing from 

the plaintiffs residence . These share certificates were 

delivered by the defendants to the purchasers and the purchase 

price was paid to them and in turn they paid the brokerage 

frim which had instructed them to transact the sales . Some 

of these shares were immediately presented for registration 

in the name of the purchasers, while others were held and 

turned up subsequently after the stop order had been placed 

against them. 

Upon the purchasers failure to have the share certifi

cates registered in their �ames,· the defendants obtained other 

share certificates for them.
by purchasing in the market place . 

The plaintiff was claiming the return of the share 

certificates presently in the possession of the defendants 

(those being the share certificate s returned by the purchaser 

upon failure to have them registered) as well as a declaration 

that the plaintiff was the owner of the share certificates 

which the defendants had sold prior to the stop order being 

placed against them and for an order directing the defendants 

to return them, or, in the alternative, for such damages as 

the court saw fit to award . 

The court held, applying the principles set down in 

Colonial Bank v .  Cady ( ff )  that the share certificates that 

had been delivered to the defendants in Gardiner and Watson 

by the third brokerage firm, which were the share certificates 
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stolen from the plaintif f ,  even though street certificates 

endorsed in blank , were not so negotiable as to permit the 

defence to hold them free of any claim by the true owner 

( the plaintiff ) .  In addition , as the plaintiff had done 

nothing to preclude herself from ascerting her claim. 

Spence J . ,  wen·t on to discuss the que stion of whether 

the plaintiff could maintain an ac tion for detinue which he 

answered in the affirmative , as property of the plaintiff 

had been in the pos ses sion of the defendant who had parted 

with it wrongfully .  

Essentially though , the j udgment goe s  off on the 

principle as enunciated in the earlier cases of Miller v. 

Rice , ( f f )  Colonial Bank v .  Cady ( f f ) , to the effect that a 

party could not obtain good title to a share certificate 

that had been lost or stolen unles s such share certificate 

was purchased in the market overt , and further, that where 

the share certificates were lost or stolen and the owner 

had never evidenced any intention to either sell , pledge , or 

tra sfer them, even though endorsed in blank , they were not 

negotiable and did not pass title upon delivery . This 

decision emphasizes the trend time and time again the courts 

ignore the practical treatment of the share certificate in 

the market place as being negotiable or at l east having a 

negotiable nature and only allow their cons iderations to 

fal l  within a narrow legal field . 

It is interesting to note that the certificate as  

long as they stay within the market place and pass  from hand 

to hand and consideration is given for them that they are 

acceptable and had not the purchasers attempted to have the 

share certificates registered in their own names that the 

defendants would not have been found l iabl e  nor would any 
knowledge of there ever having handled the share certificates 

come to life . 
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The following cases when juxapo sed 1llustrate on the 

one hand a common sense approach to practical problems and 

on the other hand an example o f  the j udicial dec ision making 

process at its best , or with its bl inders well in place . 

The first case for cons ideration is  that of Guarantee 

Trust eo . and Dennison Mines Ltd . v. James Richardson and Son 

{ff ) , involving an is sue which arose between the company, 

its trans fer agent and a brokerage firm . Two share certi ficate: 

in street form {i . e .  registered in the name o f  one share 

holder but endorsed so as to be able upon del ivery to a 

purchaser of being presented for regi stration in the purchasers 

name ) were stolen from an individual who immediately contacted 

the transfer agent for the Dennison eo . by telephone and 

followed up by ·Written letter . Subsequent to this an indivi

dual approached the defendant brokerage firm and requested 

that they sell 50 shares in the plainti ff company for which 

they presented a share certificate to cover the sale . The 

b�okerage firm took the share certi ficate and tended it to 

the Guarantee Trust as transfer agent for the Dennison eo . 

with a request o f  transfer of  the 50 shares into the name 

of the purchaser . The staff at Guarantee Trust forgot the 

report of the al leged theft and overlooked the references to 

it in its files . Sometime later the same ind ividual approached 

the defendant brokerage firm and requested that they sel l  

4 00 shares in the Dennison eo . and again provided a share 

certificate covering this amount . The brokerage f irm upon 

tendering the share certificate to the Trust eo . for transfer 

and registration in the purchasers name , which was done , 

the Trust eo . again forgetting the report o f  the theft and 

overlooking the references to it in its files . Sometime 

after this and it is  .. not stated in the report as to exactly 

under what circumstances , but the trust company became aware 

again of the theft and the trans fer o f  the stolen share 

certificates . The Trust eo . then went into the market place 

and purchases 450 shares of the stock of  the Dennison eo . 
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in the name of  the individual from whom they were stolen . 

The main is sue p laced before the court , was , whether the 

stock broker who delivered the stolen certificates for 

trans fer or the trans fer agent affecting the transfers should 

bear the replacement cost of the new share certificates . 

The court held against the brokerage f irm and the 

case went off  on the principle of law 11 that i f  one person 

requests another to carry out an act imposed by statute or 

by common law and in consequence of the do ing of the act 

the latter is subj ect to liabil ity or suffers loss , he is 

entitled to be indemnified by the person who made the 

request unless the act is in itself manifestly tortous 

or apparently i llegal to the knowledge of  the person do ing 

it , and provided that he acted without any de fault in the 

manner in which he assumed or carried out the request made 

of  him. A second holding , was ,  that the brokerage firm wa s 

also liable for the breach of warranty because by tendering 

the certificates for trans fer it was imp liedly vouching for 

its right to do so and for its title to the shares . 

At no time was the brokerage firm given notice o f  

the fact that these share certificates o r  share certificates 

bearing those serial numbers were stolen and that a estop 

order had been placed against them . However ,  the transfer 

agent had been given immediate notice of that fact and the 

court acknowledging that the trans fer agent had not once 

but twice accepted the sto len share certi ficates for transfer 

went on to hold that this was not negligence and was not a 

default such as to disentitle it to indemnity. 11Default· in 

this  connection denoted either delivered or conscious failure , 

or one produced by miss o f  usance or negligence amounted 

to a breach o f  duty owing to the brokerage firm in rel ating 

to carrying out the trans fer the act requested 11 ( ff ) . The 

court acknowledged that the trans fer agent kept estop order 

records , but indicated that these were for its own purposes 
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and its failure to investigate a title accordingly was not 

a breach of any obligations owed to the brokerage firm . 

As the share certificates were in street form and in 

proper order there was nothing to ari se the suspicion·bf 

the brokerage firm as to there stolen nature and it  seems 

odd tha t the transfer agent could obtain an indemnity from 

the brokerage firm even though {1 ) it had notice of  the 

theft , (2) it had notice on its records , (3) the trans fer  of 

the share certificates was affected by its employees and 

{4 ) even though the mistakes of its employees was the main 

cause 6£ its lo ss it was still able to obtain redress from 

a party more innocent than itself . 

The case of Chartered Trust and Executor Co . v. Pagon (ff] 

has a fact situation much in common with the above case, 

however , the approach taken by the j udge reflects a much more  

common sensible attitude . The defendant had purchased share 

certificates endorsed in blank {i . e .  in street form) but 

before she could present fhem for registration in her own 

name they were either lost or stolen . The p laintiff, as 

transfer agent was immediately notified and put a estop 

order in its records . The defendant requested a duplicate 

certificate from the plaintiff with which the plaintiff 

agreed but requested an indernnity bond be entered into , 

indemnifying it against lost by reason of i ssuing the dupli

cate certificate and requiring that the plaintiff immediately 

notify the indemnity company of any claim aris ing from 

the original certificate . Subsequently the stolen certificate 

was presented for transfer and , through the negligence of 

the plaintiffs employees , it was accepted and a new certificate 

was issued before the estop order was noticed . The plaintiff 

then sought to recover on the bond for the amount of the 

plaintiffs expenditure and providing to meet all the out

standing certificates .  The indemnity company and the defendant 

declined and the court held rightly so . The court in giving 
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its reasons held that the los s  suffered by the plaintiff 

did not arise from the issuing of the dupl icate certificate 

but by reason of the negl igent acceptance of the original 

stolen certificate from one whom the plaintiffs knew to 

have no right to deal with it . The books of the transfer 

agents of the company recorded the estop order , and the 

loss arose out o f  the negligence of their servants or agents 

in accepting the lost certificate for transfer . With 

respect to the indemnity bond the court was of the view· 

that to force them to indemnify the plaintiff would do 

violence to the terms of the bond and transform it into an 

insurance policy against the negligence of the plaintiffs 

servants .  The case of Colonial Bank v .  Cady (ff) and Fry v .  

Smellie (ff)  were discussed and it \V'as held that the defendant 

had done nothing to preclude herself from ascerting her 

rights and in add ition , there had been nothing done on her 

part that would al low the princ.ipl e of estoppe:l to be 

raised . Secondly as she had not intended to part with them 

and had not clothed anyone with authority to deal with them 

the principle as enunciated in Fry v. Smellie precluded 

anyone from being able to obtain title to them. 

It is interesting to note that both this case and 

the above mentioned case both came out of the Ontario High 

Court . McRuer C . J .  wrote the decision on the latter case 

where as Gail J .  rendered the decision on the former . Though 

the Richardson case was subsequent to the Pagan case the 

former was not cited any where in argument in the latter . 

As ide from this , McRuer in giving his decis ion assess the 

position of each party and finds liability on the basis 

of fault or in other words the more innocent of the two 

parties is recognized as such and the party who ultimately 

had the greatest opportunity to protect itself through 

proper supervision and such supervis ion being found wanton 

was barred from seeking indemnity . 
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The prior cases illustrate problems aris ing out of 

the praatical attitude of the market place as recognizing 

share certificates in endorsed form as negotiable , or negotiable 

in nature , and problems which arise when a share certificate 

in street form is lost or stolen and is presented for transfer . 

The various problems experienced by the share holder , the 

transfer agent , the brokerage firm and the innocent third 

party who purchases the share certificate for value . There 

will  be a further discuss ion of these problems at a later 

point in this paper . 

The following cases illustrate some of  the problems 

that are experienced by individuals  and commercial entities 

dealing with share certificates in the market place which 

have defects which go to the validity of the certificate or 

the authenticity of the certificate , i . e .  a forged or bogus 

share certificate presented for transfer or pledged as 

security for a loan . In addition these cases will illustrate 

situations where unauthorized signatures have been placed 

on certificates or the company seal  has been fraudulently 

impressed on a certificate . 

The landmark case in this area is that of Ruben et 

al v .  Great Fingell Consolidated and others (ff)  a decision 

of the House. of Lords rendered in 1906. The secretary of 

the defendant company in order to secure a loan tendered a 

certificate which purported to state that the bankers were 

the registered proprietors of 5000 shares ,  the certificate 

purported to be signed by two of the directors ; the seal 

was affixed to it and it was countersigned by the secretary 

himself. In fact , the names of the two directors were 

forged by the secretary and the company seal was affixed 

fraudulently , and not for or on behalf of or for the benefit 

of the defendant company , but solely for the benefit of 

the secretary for his own private purposes and advantage .  

When the fraud was discovered the plaintiffs v1ere obl iged 
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to repay to the bank the amount of the loan and brought an 

action against the defendant company claiming that they were 

liable for the fraud of Rowe , their employee . It was admitted 

that the secretary was a proper person to del iver certificates 

on behalf of the company. The court held that the forged 

certificate was a pure nullity, and even though the persons 

dealing with limited liability companies were not bound to 

inquire into their indoor management, and would not be 

effected by irregularit�es of which they had no notice ; this 

doctrine v7as held only to apply to irregularities that might 

otherwise affect a genuine transaction , but could not apply 

to a forgery . 

With respect to a second argument raised by the plaintif1 

that as the certificate was delivered by the secretary in the 

course of hi s emplo�nent , that delivery impo+ted a representa

tion or warranty that the certificate was genuine . The court 

held that he (the secretary ) had not ,  nor was held out as 

having, authority to make any such representation or to give 

any such warranty . And certainly no such authority arose 

from the simple fact that he held the office of  secretary 

and was a proper person to deliver certificates .  Lord 

Macnaghten had this to say , "the fact that this fraudulent 

certificate was concocted in the companies office and was 

uttered and sent forth by its author from the place of its 

origin cannot give it an efficacy which it does not intrinsi

cally posses s .  

As a result the plaintiffs had to bear the los s ,  and 

though the company had obviously been in a better position 

to protect itself was off the hook . 

There were many cases cited by council for the plaintiff 

to support the argument raised , however , the court held that 

there was only one case which was really s imilar to the point 

being made in the fact situation with which they were invo lved , 
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fact situation in this case is almost identical to that 

of Ruben et al v .  Great Fingell Consolidated and others 
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in that the secretary o f  the defendant company was responsible 

for procurring the execution of certificates of shares in 

the company with all the requisite and prescribed formalities , 

and then to issue them to the persons entitled to receive 

the same. A resolution of the directors of the comp�ny 

provided that certificates of shares should be signed by 

one director , the secretary , and the accountant . The secretary 

executed a deed purported to transfer certain shares o f  the 

company to an individual , a purchaser of such shares , such 

share certificates stating that he was the registered owner 

of the shares . This individual in turn pledged the share 

certificate for a loan and eventually executed the share 

certificate to the favour of the lender . The certificate 

was in the usual unauthorized form ,  and sealed ··with the 

company sea l ,  but the s ignature of the director appended 

thereto was a forgery and in fact the seal had been affixed 

thereto without the authority of the director . When the 

plaintiff with whom the share certificate had been p ledged 

for money advanced presented the share certificate for transfer 

and registration in its name the defendant company refused 

stating that there were no such shares standing in the other 

individuals name on their books . 

The court in giving its decision hel d  that the defendant 

company was estopped by the certificate issued by their 

secretary from disputing the plaintiffs title to the shares. 

Steven , J. in giving his opinion said , " is the transferee of 

shares bound to ascertain that the seal has been affixed in 

the presence of the directors , and that the s ignature of the 

director is geniune? How in the ordinary course of busine s s  

would this be practical?" 

Both Steven J. and Mathew J .  in giving their opinions 
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felt that as the company had prescribed certain formalities 

to be adhered to and in the preparation , execution , and 

signing of the certificates ,  prior to issuing them to the 

persons entitled to receive them and since they had made it 

possible and afforded the opportunity to the secretary to 

do what he had done that they were estopped from denying his 

lack of authority . In addition , they both felt that in the 

practicable course of business it would be d ifficult to go 

behind the certificate and ascertain such matters as whether 

the signature of the director was genuine or if the seal had 

been affixed with the authority of the directors .  As the 

company had authorized the secretary , and made it his official 

duty , to act in such a way that his acts amounte d to a 

warranty by them of the genuinenes s  o f  the certificate issued 

by him the sword of estoppel was raised against them . 

The distinguishing feature bet\veen these two cases as  

viewed from the eyes of  the House of Lords was that in  the 

latter case the directors had appeared to authorize the 

secretary to perform in this manner thereby impliedly 

warranting the geniunenes s of a certificate issued by him. 

In the former case the House of Lords felt that the company 

had not authori zed such a wide range of duties for the 

secretary and had .. therefore not implici ty or explici ty 

warranted the genuineness  of any certificate del ivered by 

the secretary . The difference is indeed sulta and one 

considers it odd that a lending institution should be 

put on guard when dealing with the secretary of a company 

and be more at ease· when dealing with an average every 

day citi zen off the streets . Surely in the common every 

day commercial practice a bank would be more inclined to 

accept a certificate at face value from one they know to 

hold a substantial position in the company that the certifi

cate represents . The latter cases was decided in 18 8 4  

and the former case went to the House o f  Lords some 22 
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years later in 1 9 0 6 ,  but in practice has been the precedent 

to which subsequent cases have been bound . 

A more recent case , Toronto Dominion Bank v .  Consol idated 

Paper Corporation Limited (ff) a 19 63 case coming out of the 

province of Quebec with a similar fact situation to the previous 

two cases . Essentially a clerk working in the transfer depart

ment of the defendant company pilferred some unis sued share 

certificates and completed them by forging the required 

counter signatures and then passed them for value to the 

plaintiff .  The case was framed in tort law for the court by 

its decision held that it was not foreseeable by the company 

that its employee would be faithless and commit a fraud, and 

that the plaintiff would suffer thereby (a novel and interesting 

way of characterizing damages or lo ss from a commercial 

transaction) . 

Montgomery J .  in giving his decis ion felt that perhaps 

the defendant company had not taken all the known precautions 

in safeguarding its printed forms of share certificates , and 

that perhaps this constituted negligence on its part , held 

that this negligence was not the immediate cause of the 

damage suffered by the plaintiff . He held that the plaintiff 

had an effective chance of preventing the damage by making 

an inquiry to the defendant in ascertaining wheuher any 

certificate bearing thi1t number had been is sued . It was 

argued on behalf of the plaintiff that bankers could not 

carry on business if they were obliged to check the validity 

of every share certificate offered as security to which 

Montgomery J. responded " this may be so , but there were at 

least two reasons why special attention might have been 

given to these certificates . In the first place , the 

borrower was in no case a regular customer o f  the branch 

approached . The bank manager who interviewed him could o f  

ascertained , and in some cases did ascertain , that he 

was a prior employee of the defendant working for a small 
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salary. In the second place , the defendant ' s  shares, unl ike 

tho se of most companies of comparable standing, were not 

li sted by any recognized stock exchange , although they appeared 

to have been freely traded on the unlisted market . It may 

be that the risk that the bank manager took was a normal 

busines s  risk , but , having accepted it ,  the banks cannot in 

my opinion recover from the defendants . 

With all respect to his Honour Judge Montgomery I 

fail to see what difference it makes whether the clerk had 

gone to one branch or another , and further whether his 

position was with the defendant company in a minor capacity 

or he worked for a completely different group altogether� 

Must the bank before it extends credit or advances money 

on the basis of the strength of a certificate check with 

the issuing corporation as to the validity of that certifi

cate. If this were to become the practice instead of what 

is  in fact the practice would not the whole commercial 

credit lending system become awkward , cumbersome and time 

consuming as well as slowing down the market and reducing 

the liquidity of share certificates .  

The following line of cases will serve to draw out 

examples of problems experienced by share holders or would 

be share holders in the purchase , or acquisition of shares 

or the right to own shares . 

In the case of in Re C .A .  Macdonald and Company (ff )  

a case coming out of  the Alberta Court of  Appeal which held 

that when a broker sold shares of a block of shares owned 

by himself that the law of seller and buyer applied (and not 

that of broker and cl ient) and further held , that even where 

the broker had recorded the sale in his ledger , indicated 

the portion sold and subtracting that from the total shares 

owned by the broker , that this was not sufficient to appropriatE 

those shares to the contract and thereby vest a beneficial 
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title in the buyer . The court also held , that in the alter

native , that , as there was no transfer executed by the broker 

to the buyer , that no property in these shares passed to the 

buyer . 

This  case as wel l  as an earlier case , Re Stobie -Forlong 

-Mathews Limited (££ ) are situations where the broker went 

bankrupt and claims were made by various buyers of shares 

upon stock being held by the trustee in banruptcy or l iquidator . 

The common thread running through these cases is  the purchase 

of a portion by the buyer from the mas s  of the seller and the 

attendant problems on identifying that poTtion where there 

have been definitive steps taken to appropriate that portion 

to contract . This analysis takes us back to the Re Wait ( ££) 

situation and in both of these cases , though , the purcha se 

money had been paid , as there was no means to trace the funds 

into the bulk and come out with a clearly defined portion 

the courts held against the purchasers . 

It is interesting that in both cases there were sale 

notes given to the purchasers, and the sales were recorded 

in the ledgers of the respective brokers indicating the amount 

of shares and the price paid for the same . In the latter case 

there were also sufficient shares on hand to meet the demands 

of all individuals making claims upon that block of shares .  

This raises some interesti�g questions , as shares by 

their serial numbers are certainly more readily identifiable 

than kernels of grain in the hold of a ship . Further to 

this point , where a block of shares is  owned by a broker 

and the exact amount can be ascertained on a specific day 

including the day upon which a purchaser pays for a portion 

of that whole surely within commerc ial circles the mechanics 

of tracing the money to the acquis ition of a portion of the 

shares can be achieved without to much difficulty . 
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Another case highlighting some problems experienced 

by a purchaser is that of Cooper v. Cayzor Athabasca Mines 

Ltd. (ff) a case coming out of the Ontario Court of Appeal 

was an action commenced by the plaintiff to have himself 

recorded on the books of the defendant as the registered 

owner of 63, 2 0 0  shares. The facts were relatively simply, 

the defendant had some years prior to the commencement of 

this action in cons ideration for receiving mining rights 

had allotted some 4, 5 0 0  shares of the company to a third 

party. This third party in turn agreed to transfer to the 

plaintiff some 6 3, 2 0 0  shares , and the plaintiff after inspectins 

the minute book and share register of the company and being 

satisfied that the third party was in fact recorded as the 

holder of more than sufficient shares to meet the assignment, 

the plaintiff took a transfer of the stated number of shares 

in which the third party descr ibed in the transfer as "standing 

in my name on the books of the" defendant company. The 

Pla intiff then delivered the transfer document to the 

company and was informed as the company was presently inactive 

upon them so becoming active the plaintiff would be forwarded 

a share certificate for the amount of shares he had purchased 

from the third party . However, this was not done. A few 

years later the company changed its name, and reallotted 

the original shares to the third party for which he received 

a certificate. The third party then made an assignment of 

his shares to another individual. The plaintiff did not 

become aw·are of these fac·t:s until some five years later 

and a.fter unsuccessfully endeavoring to have his name recorded 

as share holder for the number of shares transfered to him 

by the third party, brought action against the company for 

declaration that he was the owner of 6 3, 2 0 0  shares,  for 

a certificate for that number, and to have stock rectified 

accordingly. 

The plaintiff argued that the third party was a de facto 

share holder of the company and the owner in law of more than 
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fully paid up and non-accessible shares o f  stock trans fered 

by him; and that the third party transfered to him (the 

plaintiff ) the right, title and ownership o f  63 , 2 00 of those 

shares and that he is now entitled to be registered in the 

books of the company as a share holder o f  that number ·of 

shares . 

The argument put forth by the company was to the effect 

that there had been no allotment or issue o f  shares o f  the 

cattle stock of the company to the third party; that at the 

times of  the assignments by the third party to the plaintiff, 

the third party possessed on a right and equity to compel 

the allotment and issue of shares and certificates thereof 

and the entry of his name on the stock register of  the company 

pursuant to the agreement of purchase and sale entered into 

by the company; and that the rights of  the third party were 

chose in actions only and that assignings o f  such rights the 

plaintiff could not, maintain the action without the assi�rn 

or being a party thereto; .that s ince there was no allotment 

of share s of the cattle stock of the company to the third 

party until some three years subsequent to the assignment, 

and since the third party was not otherwise a share holder 

of the company , he could not get a valid transfer o f  the 

shares to the p laintiff; that even if the assignments were 

valid and sufficient trans fers for shares o f  the cattle stock 

of the comp?ny , the company did not have sufficient notice 

of them; and that the claim should be dismissed because o f  

laches ·on the part of  the plaintiff in ascerting such rights , 

if  any , as he may have had under the assignment from the 

third party to him; and that the company was not obliged to 

see to the execution of any trust ,  whether expressed , implied , 

or constructive , which might have been imposed upon shares 

of his cattle stock by virtue of said as signment ;  and final ly 

that the action and enforcement of such rights was statute 

barred . 
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In every case the question was one of fact and the 

cases ( sometimes conflicting in their re sults ) appear not to 

establish any definite rules, but only to demonstrate the 

view taken by the particular court o f  the facts aduced in 

evidence . 

As the material facts were undisputed, the court o f  

appeal was at liberty , and indeed was bound , to draw its 

own inference from them. That principle has been applied 

in many subsequent cases . 

The court held , that as there had been an agreement 

and resolution between the company and the third party over 

the purchase price of the third parties minings rights and 

that in consideration of receiving the mining rights the 

company had agreed and by resolution, had allotted 1 , 1 0 0 , 0 0 0  

shares to the various persons entitled to them, one o f  whom 

was the third party . As the authority of the proper officers 

to perform the ministerial acts of recordings the names o f  

allotees and to issue certificates to them can b e  implied 

in the circumstances, nothing more remained to be done by 

the directors of the company to give to the allotees , including 

the third party, the full status of  de facto share holders; 

in the omission of the officers of the company ·to do the 

ministerial acts of recording the allotees names on the 

records of the company and to is sue certificates to them 

could not deprive them of  that stanus and the rights arising 

there from. 

As the third party had become a de facto share holder, 

one o f  the rights arising upon this was the abil ity to ass ign 

a portion of his shares or all of his shares to the plaintiff . 
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Upon having the ass ignment executed and the documents 

delivered to him, the plaintiff , in turn brought these documents 

to the attention of the company by  delivering them to the head 

office , at which time he was informed that upon the company be

coming active and retaining a transfer agent that a share 

certificate for the amount signed would be forwarded to the plaintifj 

It was on this bas is that the court was able to find that the 

company was barred from denying the validity o f  the plaintiff ' s  

claim on two grounds , the ground supporting the estoppel have 

been set out above , and acguiescence on the part o f  the company 

occurred at the time when the plaintiff presented the assignment 

executed by the third party and the company did not deny tha t  

shares o f  the capital stock of the company were s tanding in the 

name of the third party on the books of the company . The court 

went on to dispose quite quickly of the various arguments put 

forth on behalf of the defendants; the agreement and resolution 

entered into named only the third party as the sole individual 

entitled to the allotment and is sue of such sharesf "there was no 

laches on the part of the plaintiff because there had been no 

activity on the part of the company and no transfer agent appointed 

for a long period of time; the name of the company was changed , 

and there are many circumstances which exp lain satis factori ly any 

delay on the part of the plainti ff in as serting his rights . On 

the authority of Smith v .  Gowganda Mines Ltd . ( f f )  the company was 

not capable of accepting a surrender of issued shares and re

allotting them . Wi th respect to the defence by the company that i t  

was not obliged to see to the execution of  any trust imposed upon 

shares of its capital stock , the court held that it had failed to 

show that any trust existed in respect to the shares of  sto ck 

claimed by the plaintiff . 

This case serves to highlight many of  the pitfalls set 

before a shareholder in his attempts to have himself recorded 

on the books of a company as the registered owner o f  capital shares 
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in that company . Given this situation , where the shareholder 

was astute enough to inspect the minute book of the company and 

to examine the share register to ascertain the holdings of the 

third party ,  and after having obtained a properly executed 

assignment of a portion of  those shares and bringing it  to the 

notice o f  the company , the plaintiff was still put to the task 

of having to litigate the matter before he could be properly 

recorded on the books of the company . Granted,  this is an extreme 

cas e ,  it is still  a case which illustrates the need for some form 

of legislative guidance as to the responsibilities of the various 

parties involved in share trans fers . Secondly , these cases 

should service to illustrate the consistent inconsistencies obtained 

by application of prevailing principles by common law courts , such 

princip les applied , after the court has characteri zed the fact 

situation so as to be consistent with the conclusion it has already 

pre-determined . A review of  these cases indicate that they , 

deve lop no set trend, give no firm guidance , and do not always 

pro tect the individual whom one might characteri ze as the most 

innocen·t of all  the parties concerned . These matters wil l  be 

asses sed more thoroughly at a later stage in this paper . 



· This should be incorporated into the beginning o f  the discussion 

on the common law principles . 

"An analysis of existing commercial legal rules 

will  reveal that legal concepts have not always kept up with 

developments in the commercial field , and how inadequate 

traditional legal concepts and documents may be when a real 

attempt is made to make them correspond with the customs and 

practices of the market p lace . " (ff )  

Briggs , 2 1  Montana Law Review . 
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Present Legislative Guidelines 

A brief discuss ion of the Alberta Company Act as it 

provides for share transfers and certain specific related 

definitions , will serve to illustrate the manner in which 

legislatures have directed or given direction to companies 

vis-a-vis the manner in which shares and securities were to be 

transferred . Differences between the Federal Corporations Act ,  

Ontario ' s  Corporations Act and Alberta ' s Company Act are very 

few, but where they occur , attention will be drawn to them . 

The Alberta Companies Act in giving some direction provides 

certain definitions ; debentures include debenture stock and bonds 

(ff ) ; s ecurities , means notes , bonds , debentures or other evidences 

of  indebtedness issued by a corporation , whether secure or unsecure 

( ff ) ; share means share in the share capital o f  the company , include 

stock ,  except where distinction between stock and shares is express 

or implied ( ff ) ; a private company is  one which , restricts or 

prohibits the right to trans fer any of i ts shares and/or prohibits 

an invitation to the public to subscribe for any shares or 

debentures of the company (ff ) • 

In setting out the mechanics of trans fer the Act provides 

for a register which shall include ; alphabetical list of  its memberE 

ard the amount of shares held and the amount paid for those shares , 

the date entered as a member and ceasing to be a member ; particularE 

of trans fer by any member of his shares ; and the description o f  the 

capacity in which a person represents a shareholder or estate ,  i . e . , 

executor,  administrator , comity , guardian , or trustee (ff ) . Provis j  

made for a register , its location , and access for inspection (ff )  

as well as providing for a trus t company to b e  the trans fer agent 

for a corporation ( ff ) . 

Upon registering a trans fer , a company is  not bound to see 

to the execution o f  any trust, express or implied or constructive U 
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and the receipt o f  the registered shareholder i s  a good and valid 

discharge to the company for an amount payable or sum payable , 

for dividend or other interest (ff )  • Shares are declared to be 

personalty , and transferable in the manner provided by the 

articles of the company (ff ) ; that a shareholder is entitled to a 

share certificate indicating the capaci ty in which the shares are 

held , i . e .  executor , administrator , trus tee , guardian (ff ) ; that 

the share certificate is  " prima facie" proof of  the title of  the 

member to the shares (ff ) . The Act goes on to provide transfer by 

personal representatives (ff )  and that the liability for unpaid 

shares shall not fall  upon the executor of the estate but upon the 

estate itself (ff) . 

The Act sets out provisions \vhich allow for shares without 

nominal or par value with the further proviso that any preferences , 

rights , etc . must be stated on the share certificate (ff ) . There 

is also provis ion within the Act for a " share warrant" vlhich may 

be is sued in bearer form, which is trans ferable by delivery of the 

share warrant (ff ) . There are also further provisions for the 

keeping of  records for the issuing and cancelling of  share warrants 

and the procedure to be followed (�f ) . 

The manner , or mechanics, provided by the articles of · the 

company for trans fer of shares , were not specifically drafted to 

suit the company or governed by the articles incorporated in the 

Act ,  which set out; the form of the share and trans fer form (ff ) ; 

execution by the transferer and trans feree (ff ) ; that the directors 

may decline to register any trans fer of shares for the following 

reasons ; where the shares are not fully paid up (ff ) to a person of  

whom they do not approve; to a share upon which the company has 

a lien (ff ) ; in addition to which the share certificate must accompa 

the instrument of transfer and any other evidence that the directors 

may reasonably require (ff) • Where an executor or administrator or 

other individual represents a trust or an estate that individual i s  

the only person recognized by the company as having title to the sha 

(ff ) • 
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The direction given by the articles is not binding upon 

the company except in a situation where they have not included 

a set of articles with the documents given to the Regi strar o f  

Companies for incorporation of  the company . 

Both the Ontario Companies Act and the Federal Corporations 

Act are very similar to the Alberta Act with the exception of the 

following provis ions . Ontario makes provision for the directors to 

refuse registration of  a transfer of  shares on the books " for the 

purpose of notifying the person regis tered in the books , "  following 

such notice the registered owner has seven days to lodge a caveat 

and upon filing a caveat has 48  hours in which to obtain an order 

of the court in j oining the registration of a transfer . Failing 

this the company is at l iberty to proceed with the registration o f  

the transfer (ff ) . In addition , provided the company follows the 

above outline procedure it shall not be held liable in respect to 

such shares to a person whose righ·ts are purported to be transferrec 

but nothing prevents the trans ferer from asserting a claim against 

the transferee ( ff ) . 

There is also provision made for fractional s hares or scrip , 

which when you have sufficient numbers o f  fractional s hares to 

equal a whole share , you may exchange them for a whole  share and 

be regis tered on the books of the company (ff ) . The Federal Act 

contains similar provisions to those as outlined above within the 

Ontario Act .  In addition there are also certain provisions coverins 

the s ituation where a call is made by the company on the amount o f  

money unpaid on shares is sued and attaching liability for the amoun1: 

of the call to any transferee of  the shares ( f f ) . 

That these provis ions are inadequate for dealing with 

present day practical problems aris ing in the market p lace and 

give little guidance to the practitioner in ascertaining a client1 s  

position arising out of  a fact s ituation , for example , such as arose 

in Toronto Dominion Bank v.  Consolidated Paper Company Limited (ff ) . 
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or in the Chartered •.rrust Company v .  Pagan situation . Little 

if any legislative guidance i s  given to as sist an individual or 

for that matter any individuals involved in a share transfer as 

to what their respective duties are and what defences they may 

be allowed to raise after having complied with their duties and 

in addition what defences they will not be able to raise where 

they have not complied with their duties or obligations . Reference 

to the legislative guidelines arising in foreign j urisdictions 

as well  as other j urisdictions in Canada only tend to amplify the 

inadequacy of  our present day provis ions as they attempt to give 

direction to the resolving of subs tantive is sues . 

Legislative Reform Developments in Foreign Jurisdictions 

U . S . A . --Article 8 

Background : Execonorn:ic Function of Securities 

Within the market p lace today , there are bas ically two types 

of investment paper, commercial paper which will include promisory 

notes , cheques ,  drafts , and secondly , securities which would include 

bonds , debentures , certificates representing both common and preferre 

shares .  While both are forms of investment paper and function as 

such there is a definite functional dis tinction between them . 

Commercial paper i s  used within the market place , more to finance 

the manufacture or marketing of goods or rendition o f  services , i . e . 

for a specific transaction , or a series of transactions .  On the 

other hand , investment securities are issued to finance the enter

prise as such, providing capital without which the business could not 

successfully function . 

Categori zed on another basis , commercial paper wil l  be 

expressed as payable to "bearer" or  to the " order" of a specified 
person ; thus transferable in the former case by delivery of the 

instrument, and the latter by delivery of  the instrument bearing 
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the endorsement of  the named payee or endorsee . I t  i s  therefore 

poss ible to break securities down into two further classifications , 

equity securities which are cus tomarily issued in "registered form" 

as evidence of the rights and interests of  a named holder.  And 

secondly , debt securities which are commonly issued payable to 

"bearer" but may also express the issuer • s  obligation to a named 

"payee or registered assigns . "  

Securities in " regis tered form" are stated to be trans

ferable only by delivery of the instrument " appropriate ly endorsed . 11 

A surrender of the endorsed instrument to the is suer or " transfer 

agent" or " regis trar " against delivery of a new security registered 

in the name of the transferee , is contemplated here . ( ff }  

Another good dis tinction between commercial paper and 

securities is found in the rela·tive duration of  the obligation or 

relationships evidenced thereby . Essentially , commercial paper is 

a short term credit device , while , securities normally reflect 

long term or even nominally perpetual inves tment .  From this 

dis tinction flows the es sential difference between the market for 

the two varieties of paper . With commercial paper it is open to 

the original payee to present it to the bank at a discount on his 

debtor • s  obligation , for immediate cash .  The form he tenders to 

the bank , will have clear obligations to pay set forth on the 

instrument. Securities , do not move with such speed and the entire 

contractual relationship between issuer and holder wil l  not be 

found on the share certificate ,  but will be incorporated by referenc 

as to a certificate of incorporation or trust indenture . 

Uniform Commercial Code : Article 8 

Article 8 of the Uniform Commercial Code deals  solely tvi th 

investment securities and for security to come within the code it 

shall be " commonly dealt in upon securities exchanges or markets 

or commonly recogni zed in any area in which it is issued or dealt 
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in as  a medium for investment" (ff ) . 

The definition o f  " security"  is  functional rather than 

formal ,  and it is believed will cover anything which security 

markets , including not only the organi zed exchanges but as wel l  

the " over the counter" markets , are likely to regard a s  suitable 

for trading . For example ,  transferable warrants evidencing rights 

to subscribe for shares in a corporation will normally be 

" securities "  within the definition , since they ( a )  are issued in 

bearer or registered form , (b ) are of a type commonly dealt in on 

securities markets , ( c )  consti ·tute a class or series of instruments , 

and (d) evidence and obligation of  the issuer , namely the obligation 

to honour the warrant upon its due exercise and i ssue shares 

accordingly (ff ) . On the other hand the definition does not cover 

anything which is either " of a type commonly dealt in on security 

exchanges or marke ts " or " commonly recognized . • •  as a medium for 

investment . " Therefore , invest .. iTients , securities , instruments which 

evidence long term investments , such as stock certificates , scrip 

certificates , bonds payable to registered holders and other 

certificates evidenced in long term financing would generally be 

considered securities under the code . This  new (new to us , old to 

the Americans ) stance embraces the policy embodied in the English 

Bills of  Exchange Act ,  1 8 8 2  (ff ) , which enables " the custom of  

merchants to develop new negotiable instruments as commercial 

necessity arises , i . e .  common law negotiability (ff ) . 

Certain formalistic requirements for investment securities 

were also incorporated within the definition , such that it must  "be 

is sued in bearer or registered form" (ff ) . 

The Code is intended to make provis ion for the ready and 

easy transfer of investment securities dispensing with exces sive 

investigation of quests for title . 

'1 The share itself is  an obj ect of dominion , i . e .  o f  

rights in Rem , and not s o  to regard it  would be barren and acadernic 
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in the extreme . For all practical purposes are recogni zed in 

law as well  as in fact, as the obj ects of  property which are 

bought , sold , mortgaged and bequeathed . They are indeed the 

typical items of  property of  the modern commercial area and 

particularly suited to its demands because o f  their exceptional 

liquidity . (ff ) 

There is never any doubt about whether s omething is a 

share ,  but there is considerable doubt about what  a share is . 

In general the provis ions of the various Acts , both 

federal and provincial , pertaining to transfer o f  various 

securities ,  and common law principles were applied and misapplied 

by the courts to solve issues arising in relati on to stocks , bonds 

and other evidences of ownership or indebtedness commonly sold to 

and traded among inves tors . 

Article 8 fulfil� the need for clear and concise rules to 

guide the nation-wide bus iness community in deal ing with investment 

securities .  Article 8 can bes t be described as as " negotiable 

instrument� s law for investment securities . "  

The following discussion wil l  examine the effects of  Article 

and The Canada Bus iness Corporation provisions for security certific 

registers and transfers , upon the rights and obligations of the five 

parties most affected by the Article 8 code and The Canada Business 

Corporations Act provisions and involved in the ordinary security 

transactions; 1 )  the issuer; 2 )  the stockholder and his rights in 

relation to (a ); . the issuing corporation and (b ) his transfe 

or transferee; 3 )  the transfer agent , be it a coroporate agent or 

issuer acting for its elf ;  4 )  the broker, when acting as agent for 
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buyer or seller; and las tly 5 )  the bank , when acting in various 

capacities other than as trans fer agent . 

The Issuer 

8-2 01 . 

" Is suer"  

(1 ) With respect to obligations or defences to a security 

" issuer" includes a person who 

(a ) places or authori zes the placing o f  his name on a 

security (otherwise than as authenticating trus tee , registrar , 

trans fer agent or the like ) to evidence that it represents a 

share , participation or other interest in his property or in an 

enterprise or to evidence his duty to perform an obligation evidencel 

by the security; or 

(b ) directly or indirectly creates fractional shares in 

his rights or property which fractional interes ts are evidenced by 

s ecurity; or 

(c ) becomes responsible for or in place of any other person 

described as an issuer in this  s ection . 

(2 ) With respect to obligations on or defences to a securi� 

a guarantor is an is suer to the extent of his guarantee whether or no· 

his obligation is noted on the security . 

(3 ) With respect to registration of  transfer (;Part 4 of  thi: 

article ) " issuer" means a person on whose behalf transfer books are 

maintained . 

Section 4 4 (2 ) " issuer" 

Is suer includes a corporation 
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(b )  that directly or indirectly creates fractional 

interests in its rights or property and that issues securities a s  

evidence of  such fractional interes ts ;  

Section 44 ( 6 )  Guarantor for Issuer 

A guarantor for an issuer is deemed to be an issuer to 

the extent of  his guarantee whether or not his obligation i s  noted 

on the security .  

Corporations either private , or c�rtered as an agency o f  

the government, which is.sue either stock or evidences of  debt, or 

any combination of the two , fall  directly within the definition o f  

" issuer" as defined above . The scope of  this definition i s  wide 

enough " to include any security issuing busines s  entity , even a 

partnership or sole proprietor and will extend to other is suers , • • •  s 

as j oint ventures selling fractional interests in oil or gasoline 

leases . The guarantor of an issuer ' s debt security is held to all 

of the obligations of ·the issuer to the extent of the- -guarantee , but 

is relieved somewhat with the availability of any of the defences 

open to the issuer . Liability attaches whether the guarantee contra 

is disclosed on the face of the security or not and irrespective of  

the purchaser ' s  knowledge of the obligation at the time the security 

was acquired . 

Defences the Issuer may Raise 

8-2 0 8 . E ffective signature of authenticating trustee , 

registrar , or transfer agent. 

(1 ) A person placing his signature on a security as 

authenticating trustee , regis trar , transfer agent or the like 
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warrants to a purchaser for value without notice o f  the parti cular 

defect that 

(a ) The security is genuine and in proper form ;  and 

(b ) His own participation in the issue of  the security 

is  within his capacity and wi thin the scope o f  the 

authori zation received by him from the issuer; and 

(c ) He has reasonable grounds to believe that the security 

is in the form and within the amount the i ssuer is  

authori zed to issue . 

( 2 )  Unless otherwise agreed, a person by so p lacing his 

s ignature does not assume responsibility for the validity of the 

security in other respects . 

Section 5 5 (1 ) Warranties of Agents . --A person s igning a 

s ecurity as authenticating trus tee , registrar, transfer agent or 

other person entrusted by the is suer with the s igning of  the 

security ,  warrants to a purchaser for value without notice that 

(a ) The security is genuine ; 

(b ) His acm in connection with the issue of the security 

are within his authority ; and 

(c ) He has reasonable grounds for believing that the 

security is in the form and within the amount the 

issuer is  authori zed to issue . 

(3} Limitation of Liability � --Unless o therwise agreed a 

person referred to in sub-section (1 ) does not as sume any further 

l iability for the validity of  the security . 

The public assumes that securities traded within the market 
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place are valid and therefore , great responsibility i s  p laced 

upon issuer s ,  thei:E authenticating trustees ,  registrars and 

transfer agents , for the val idity of securities in circulation . 

This responsibility is clearly delineated within the provis ions 

set out above and by doing so enlarges the protection and " shelter" 

provisions for bona fide purchases , which in turn promotes greater 

confidence in the investor and a consequent increase in the liquidii 

of  securities within the market place . 

This  situation i s  similar to that found operating with 

respect to commercial paper and " almos·t all defences available to 

the issuer are cut off by affording purchasers for value without 

notice of the specific defect approximately the same protection 

given a holder in due course and the rules relating to commercial 

paper" and in addition under Article 8 in the C . B . C . A .  provisions , 

this  protection extends in almost all cases to initial purchasers 

as well  as later trans ferees . Once an issuer p laces his securities 

within the market place his manner of proceeding is now bound by 

the Code or the C . B . C .A .  provisions bo th of which have eliminating 

many of the common law defences open to an issuer and the following 

discussion outlines the few defences left open to the i s suer or 

his transfer agent. 

8-2 0 2 . Issuer ' s responsibility and defences ;  notice of  defect 

or defence . 

( 1 }  Even against a purchaser for value and wit�out 

notice , the terms of a security include those s tated on s ecurity 

and those made part of the s ecurity by reference to another 

instrument, indenture or document or to a constitution , s tatute , 

ordinance , rule , regulation , order or the like to the extent that 

the terms so referred to do not conflict to the s tated terms . Such 

a reference does not of itself charge a purchas er for value ·with 

notice of a defect going to the validity o£ security . even thoug� 

the security expressly states that a person accepting i t  admits 
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such notice . 

(2 ) (a ) A security other than one is sued by a 

government or governmental agency or unit even though issued 

with a defect going to its validity is valid in the hands o f  a 

purchaser for value and without notice of  the particular defect 

unless the defect involves the violation of cons titutional 

provisions in which case the s ecurity is valid in the hands of  

a subsequent purchas er for value and without notice of a defect . 

(b ) The rule of  sub-paragraph (a ) appl ies to an issuer 

which is a government or governmental agency or unit only if 

either there has been substantial compliance with the · legal 

requirements governing the is sue or the issuer has received 

subs tantial considerat�on for the issue as a whole or the 

particular security and stated purpose o f  the is sue is one for 

which the issuer has power to borrow money or is sue the security . 

(3 ). Except as otherwise provided in the case of certain 

unauthorized signatures on issue (section 8-2 05 ) , lack of  

genuineness  of a security is  a complete defence even against a 

purchaser for value and without notice . 

(4 ) All other defences of the issue including non

delivery and conditional delivery of the s ecurity are ineffective 

against a purchas er for value who has taken without notice of the 

particular defence . 

(5 ) Nothing in this section shall be cons trued to effect 

the right of a party to a "when, as and if  issued" or "when 

distributed" contract to cancel the contract in the event o f  a 

material change in the character of the security which is the 

subj ect of the contract or in the p lan or arrangement pursuant to 

which security is to be issued or distributed . 
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Section 5 1  (1 ) Notice o f  defect. --Even aga inst a 

purchaser for value and without notice o f  a defect going to the 

val idity o f  a security ,  the terms o f  the security include thos e 

stated on the security and those incorporated therein by reference 

to another instrument , s tatute , rule , regulation or order to the 

extent that the terms so referenced do not conflict with the 

s tated terms , but such a reference is  not o f  itself notice to 

a purchaser for value of  a defect going to the validity o f  the 

security , notwithstanding that the security expressly s tates that 

a person accep·ting it admits such notice . 

( 2 )  Purchaser for value . --A security is  val id in the 

hands of a purchaser for value without notice of any defect going 

to its validity . 

(3 ) Lack of  genuinenes s . --Except as provided in section 5 3 ,  

the fact that a security i s  not genuine is  a complete defence even 

against a purchaser for value without notice . 

(4 ) Ineffective defences . --All other defences of  an 

issuer , including non-delivery and conditional delivery of a 

security are ineffective against a purchaser for value without 

notice of a particular defence . 

Where a security was made subj ect to the terms of another 

document, and its negotiability was challenged in the courts , a 

contrary decision was sometimes forthcoming as the courts would 

hold to the common law rule that the promis e  of  payment mus t  be 

'' absolute on its face ·. '' Terms contained in underlying documents 

incorporated by reference were often related to rights in a collatex 

security (as in the case of  a trust indenture )_ and did not infringe 

upon the issuer ' s  '' unconditional promise to pay" provision within 

Article 8- 2 0 2 (1 ) and Section 5 1 (1 ) (1 ) of  the C . B . C . A .  provides that 

the terms set forth in the s ecurity bind the holder as do those 

terms made prior to the security by reference thereto . In addition, 
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any terms within the incorporated document would conflict with 

those terms set out on the security are of no effect , and further , 

a mere reference does not of itself give notice o f  a de fect going 

to the validity of a security . 

The Defence o f  Invalidity 

When the question of the validity of  a security is raised 

a distinction must be made between a defect in the form of the 

security , which is not fata l ,  and a defect which arises out o f  a 

contravention of a statute , either federal or provincial , or o f  a 

by-law provision ,  or a contravention of a governmental body, for 

example , a securities commission . 

The import of  Article 8-2 0 2 (c )  (a ) and S ection 5 1 (2 )  C . B . C . A .  

in effect, validate this security or rather,  these provi sions deny 

the issuer any defence based on the invalidity of  the security once 

the security is in the hands of a purchaser for value without 

notice of the particular defect . 

A security that was not genuine could not be enforced 

against an alleged issuer , in addition a counterfeit certificate 
would be valueless in the hands of any holder , and this pos ition 

is maintained in Article 8-2 02 l3 t  and S ection 5 1  (3 )  C . B . C . A .  with 

the exceptions as outlined in Article 8-2 0 5  and Section 5 3 (a) and (b 
of the C . B . C . A .  These sections provide that an unauthori zed 
signature placed on a security "prior to or in the course of issue , " 

is ineffective agains t the issuer , but, where such a s ecurity i s  

acquired by a purchaser for value without notice o f  the lack o f  

authority , an estoppel i s  raised , on the basis o f  " apparent 

authority" and thereby blocks the issuer � s ability to raise the 

defence of lack of  authority . Seldom will a purchaser have knowledg� 

of the authority of the signing party or parties , muc h  less their 

names . Here the loss is born by the issuer , or the is suer ' s agent 

or authenticating trustee who in the circumstances is the party mos t  
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capable of  preventing employee frauds . These exceptions will  

counter the holdings against some purchases for value from 

individuals with " apparent authority "  as seen in the Reuben v .  

Great Finegold case (ff )  and the Toronto Dominion Bank v .  

Consolidated Paper ( ff ) . 

Paral lel with the rules prevailing in the commercial paper 

market ,  theft of endorsed s ecurities from either the issuer or 

the agent '- s  possession , or " the delivery of the security condition 

for effectiveness  upon some subsequent event, such as payment 

therefor , wil l  not provide the issue with an effective defence 

against a purchaser for value without notice of the particular 

defect . This is the general import of Article 8-202 (4 )  and Section 

5 1 ( 4 )  of the C . B . C . A. provisions . 

S taleness  

With respect to stalenes s ,  a purchas er of an overdue , 

matured or called security is  charged wi th notice of " • • •  any defect 

in its issue or defence of the issuer • • • •  " Only after the lapse o f  

two specific periods of  time , in the first situation a collapse of 

one year and in the s econd s ituation a lapse of  two years . 

Where a security provides that after a stated event , either 

indicated on the security itself or incorporated by reference to 

some document at the head office , a holder wil l  have the power to 

demand immediate performance of the obligation evidenced by the 

security (either payment of a sum of money , surrender for redemption 

or exchange ) and upon such event happening , and provided the issuer 

is ready and willing to perform on such date , i . e .  has the cash or 

s ecurities on hand for payment or exchange , then the one-year perioa 

begins to run from such date that the issuer is ready and willing 

to perform. 

However ,  if  on the happening of the event, or the effective 

date , if  the issuer was not prepared to perform then the purchaser c 
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holder i s  not bound with notice o f  any defect or defences unless 

he takes the s ecurity more than two years from that effective date 

or happening . This provides a clock for those issuers who are 

ready to perform their obligations (al lows a certain date afte r  

which they may raise defences against s tale securities ) and this 

is a disadvantage to those issuers who are not prepared to perform 

their obligations as they lose the protection o f  the ability to 

raise the defence for an additional year . This is the general 

import of Ar·ticle 8 . 2 03 (1 ) (a ) and Cb ) and Section 5 2 (a )  and (b ) 

C . B . C .A .  

Res triction on Trans fer 

Provision for tlLe restriction on transfer of stock of a 

company has been provided for in both the federal and provincia l 

Companies Acts . The code takes us a s tep further and the C . B . C . A .  

provis ions follow this up by emphasi zing that i f  a res triction is 

placed upon the trans fer of  a share , it must be " noted 

conspicuously " as set out in 8 . 2 04  and Section 4 5 (8 ) of Article 8 

of the C . B . C .A .  respectively . 

·unauthori zed Completion or Alteration 

Th.e import of Article 8 .  20  6 and Section 5 4 tl l  (a ) (b ) (2 ) is  

that, as  against a purchaser for value without notice of the 

unauthori zed completion , that the is suer is  prevented from raising 

the defence of material alteration or unauthori zed completion of  

the security . Unauthori zed or incorrect completions of  securities 

can only occur with the negligence of  the issuer or the dishonesty 

or negligence of an employee o f  the issuer or its agents . As with 

the rules relating to commercial paper , alterations of  the instrumen· 

where , whether or not material , do not invalidate the security in 

the hands of the innocent purchaser ' s  value without notice of the 

defect .  This same principle holds true with respect to the purchas e: 

for value without notice of the defect, i . e .  a material alteration or 

unauthori zed completion of the security . 
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Over-I$sue 

With respect to the over-issue situation , the provisions 

of Article 8-1 0 4  (_1 ) (a ) (b ) (2 0 0 )  and S ection 4 8 ( 1 )  (a ) (b ) and (2 ) and 

(3 ) is s traightforward in its direction to the issuer upon an 

over-issue and attaches absolute liability for the same . The issuer 

may remedy the situation by either going into the market and 

acquiring an identifical security or if a security is "not so  

available " for purchase , then the issuer may pay the purchaser his 

purchase price plus interest from the date of his demand . Situatior. 

such as these will arise where the issuer has accepted for trans fer 

a security which has been forged but for which the issuer or transfe 

agent issued a new certificate to the purchaser for value and sub

sequently was called upon to issue a new certificate to the register 

owner thereby creating the over-issue . In  some situations it might 

be to the best interests of the company to pass a resolution and 

thereafter file an application for an increase in the number of  

authorized shares to cover the amount of the over-is sue especially 

if  going into the market at that time involves acquiring a no ·t issue 

Other Ma·tters Concerning the Issuer 

Due Diligence 

It  goes without saying that the issuer is entitled to 

expect the highest degree of  good faith and due diligence from 

its authenticating trustee , transfer agent or registrar in a 

performance of the functions of sucQ f iduciary relationships . 
''Good faith and due diligence" require the exercise of  reasonable  

care and the observance of " reasonable commercial standards . " ( ff )  

These duties are set out i n  Article 8- 4 0 6 (1 ) (a) (b )  ( 2 )  and Sections 

76 (1 ) ( a )  (b ) and 76 (2 ) of the C . B . C . A .  

'Attachment or Levy 

The Code , and the investment 

securities transfer provisions of the C . B . C . A .  for the purposes 

of attachment, treat the stock certi ficate or evidence of indebtedn 

as embodying title to the intangible equity in or show some action 
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against the issuer . Article 8- 317  and Section 70  of  the C . B . C . A .  

provide that no attempted attachment or levy upon a security by 

creditor of  the holder or registered owner shall be effective 

unless the security is actually sei zed by the acting officer . 

These provisions again maintain the negotiability of  the instrument, 

for to allow otherwise would be to destroy the freedom o f  the 

transferability otherwise afforded securities under the code and 

the C . B . C . A .  transfer provisions . 

E ffec·tive :Regis tration 

Upon a person presenting a security for trans fer and upon 

that individual being registered in the books being maintained for 

that purpose ,  the issuer or its agent is entitled to treat the 

party so registered as the owner , until the security is properly 

presented for transfer , and as the party legally entitled to vote , 

to receive notices and otherwise to exercise all rights of  power 

of ownership . The ownership may pas s ,  but the purchaser may as sert 

his status at will . 

In a situation where the ownership has passed , but the 

certificate has not been presented for trans fer and regis tration 

in the name of the new. holder . Still ,  where the issuer sees  a 

definite notice that the security has been trans ferred without 

actual presentation of the certificate , i . e .  notice of  an adverse 

claim, it may require further proof of  continuing ownership from 

the registered owner before paying out to him dividends or issuing 

rights or other things of value . 

Lost or Des troyed Certificates 

Upon the loss of a security or one that has been apparently 

mislaid or wrongfully taken , the owner must notify the issuer within 

a reasonable period of time after he has become aware of such 

occurrence , failing this he will  risk the loss of power to assert an) 
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c laim agains t the issuer for wrongful transfer o f  certificates 

to another and , once it has been trans ferred to a bona fide 

purchaser , of any c laim for a new security to replace it .  The 

obligations of the is suer were to issue a replacement certificate 

to the owner upon receipt o f  an indemnity bond and other , 

which has been normal corporate practice . Should the lost ,  or 

destroyed certificate turn up in the hands of  a bona fide purchaser 

for value , the issuer may then look to the indemnity bond to 

protect itself from loss in the event the rep lacement certificate 

i ssued to the original owner also turns up in the hands of another 

bona fide purchaser . Provision is made for this  situation in 

Article 8-4 0 5  and Section 75 (1 ) ( 2 ) (a ) (b ) (c ) ( 3 ) ( 4 } of  the C . B . C .A .  

The Stockholder 

Bona Fide Purchaser 

The foregoing discuss ion considered controversies arising 

between the issuer and a holder of a security from a viewpoint o f  

the issuer . Cons ideration is now given to the problems encountered 

by the stockholder both as transferer and transferee by the 

acquisition of a security in the post-issue sale . 

The underlying concept to this discussion is  that of  the 

"bona fide purchaser" and the situations which wi ll elevate one to 

that status on the one hand and which preclude a purchaser or rather 

deny a purchaser that status on the other hand . The protection 

afforded the bona fide purchaser is similar to the metaphorical 
'' shield" which is often used to describe the successful establishmen 

of estoppel in other situations . A " bona fide purchas er" as set 

out in Article 8-3 0 2  and S ection 44 ( 2 )  of  the C . B . C . A . , is a 

purchaser for value in good faith and without notice of any adverse 

claim who takes delivery of security in bearer form or of  one in 

registered form issued to him or endorsed to him or in blank . 
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The Uniform Commercial Code provisions as  set  out in 

Article 8 and the C . B . C . A .  by its adoption of those provisions 

"makes a dis tinction between the purchaser for value from the 

issuer without notice of a particular defect going to the validity 

of the security , who then takes free o f  the issuer ' s  defences , 

and a bona fide purchaser , i . e .  one who takes by a formal ly perfect 

transfer for value from a prior holder , without notice of any 

adverse claims . Only a bona fide purchaser takes free o f  adverse 

claims that may be asserted by owners or others entitled to 

possession or ownership o f  the security . The latter definition 

includes the former . The protection extended by Article 8-3 0 1 ,  

56 ( 1 )  of  the C . B . C .A .  i s  granted ·to the bona fide purchaser o f  any 

type of security that needs a definition of  Article 8-102 (1} , 

Section 4 4 ( 2 ) , whether or not the security was considered " negoti abl1 

under former case law . This completes the encircling protection of 

full "nego·tiabi li ty . "  

The key words in the definition as set out above of  a 

"bona fide purchaser " is that such a purchaser must receive the 

security as well  as in good fait� and for value , it must also 

be acquired "without notice of  any adverse claim . " To digress for 

a moment, " adverse claim" as set out in Article 8-3 01 (1 ) and Section 

44 ( 2 )  of the C . B . C . A .  includes the claim that a trans fer was or 

would be unauthori zed or wrongful or that a particular advers e  persoJ 

is the owner of or has an interest in security . Article 8-30 4  and 

C . B . C .A .  provision 5 7 (1 ) (a ) and (b ) and 5 7 (2 ) set out the factual 

situations upon whose occurrence the purchaser will be deemed to 
have notice of an adverse claim and they are briefly a) unambiguous 

notations of adverse claim on s ecurity itself ; b )  endorsements that 

are restrictive in nature ; c )  the purchaser ' s  knowledge that a 

trans fers by a fiduciary are for the fiduciary ' s  individual benefit  

or otherwise breach of duty . 

These factual s ituations as set out in the above noted 

provisions equally serve to give the purchaser a deemed notice and 

therefore may be raised as a bar to a request for trans fer of the 
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security into the name of the presenter . 

The grounds giving rise to the first and second factual 

situations are straightforward , in the former an endorsement 11 for 

col lection 11 or 11 for surrender11 and in the latter an endorsement 

that is clear and unambiguous to the fact that the s ecurity 

belongs to an individual other than the immediate trans ferer would 

serve immediately to put a purchaser on notice . The third s ituation 

however requires further clarification . Where the purchaser is  

receiving a security endorsed to him from a fiduciary (and thi s  

fiduciary can be an executive of  an estate o r  a treasurer of a 

corporation) this of  itself would not serve to put the purchaser 

on notice of  any irregularities either as to the authority to 

execute the transfer or as to the application of  the proceeds of 

the purchase .  However , the situation wil l  be viewed differently 

where the purchaser from all of the surrounding facts and circums tan 

should be aware that the proceeds of the sale are being applied in 

breach of  the fiduciary ' s  trust ,  for example , a lender , either 

institutional or individual ,  who has knowledge that the proceeds are 

being used or the security is being pledged either in the former to 

honor a personal debt or in the latter to collaterali ze a personal 

loan , each situation would give rise to a notice of an adverse claim 

These are by no means the only fact s ituations which may give rise 

to a notice of  an adverse claim . 

S ta leness as Notice 

There is a uistinction here between s taleness as a notice 

of an adverse c laim under ARticle 8-3 0 5  and S ection 5 8 (a )  and (b )  of 

the C . B . C .A .  and s taleness  as discus sed earlier in respect to 

notice of defects in issue or defences available to the i ssue r  

(Article 8-2 0 3 , Section 52 (a )  and (b ) of the C . B . C . A . ) The dis tinct 

lies in the theory that a purchaser taking a s ecurity with knowledge 

that the funds for the redemption o f  the same have been available 

for some time should be more on notice that there might be advers e  
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c laims o f  ownership as opposed to a defect in the issue . We 

therefore , in such situation , where a purchaser acquires a 

security one year after the date for presentment or surrender 

or redemption or alternatively , s ix months after the moneys are 

available for such payment on presentation or surrender,  then 

the purchas er is deemed to have notice of an adverse c laim. This  is 

another fact s ituation which would fall under the definition as 

set out before covering adverse claims , this specifically fal ling 

under " unambiguous notations of adverse claim on the security i tself 

The Importance of Delivery 

A purchaser , prior to receipt of a security containing all 

the necessary endorsements , may be given notice of an adverse claim 

which wil l  be binding upon him and bar him from obtaining the s tatus 

of a bona fide purchaser . A delivery is not complete even though 

the security has been placed in the hands of a purchaser or his 

nominee if an endorsement is lacking upon the s ecurity . For even 

though the purchaser may be able to enforce the inscribing o f  the 

endorsement ,  any notice of  an adverse claim being given to the 

purchaser before the endorsement is made will be binding upon him. 

Completion of  the endorsements and delivery are therefore of  the 

utmos t  importance to the purchaser ,  in order to determine his status 

and raise the shield of bona fides . Conversely , where the securi ty 

is property endorsed but still in the hands of the vendor or 

trans ferer , will  not constitute a transfer until actual delivery of  

the security is made to the purchaser . With respect to securities 

in bearer form, endorsement will not affect or alter the bare nature 

of the security , in addition, such an endorsement wil l  not affect 

the holder ' s  right to registration excep t where the wording of the 

endorsement is such that the purchaser may be held to have had notic, 

of an adverse claim .  This latter situation i s  considered and provid' 

for in Article 8-310  and Section 6 3  of the C . B . C .A .  

With the vas t  amount of  security transfers affected today 

on the various stock exchanges and the over-the-counter sales , 
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under Article 8 and the C . B . C . A .  provis ions for transer, del ivery 

is completed when : a )  the buyer or his agent takes pos ses sion 

of the security ; b )  the buyer • s  broker takes pos session of  security 

endorsed especial ly to the buyer or issued in the buyer ' s  name ; 

c )  the buyer ' s  broker confirms the purchaser and identifies the 

security in his possession as belonging to the purchaser by book 

entry or otherwise ; c )  any third p arty acknowledges that a speci fic 

security is held by him for the purchaser . The bulk of these 

transfers are accomp lished through the activities of  the brokers 

for the respective parties and it is obvious by reading the 

provisions set out above that notice to the buyer • s  broker prior to 

the completion of  one of  the requirements of delivery as outlined 

above , wil l  be noticed to the buyer and will therefore bar him 

from cheating the s tatus of a bona fide purchaser and the attending 

shield . In these situations the purchaser would be able to demand 

a security lacking in any defect,  and the broker becaus e of his trar 

relationship with the buyer will be under an obligation to provide 

one thereby leaving the resolution of the defective s ecurity to the 

broker and the party from whom he received it . 

Attention is  drawn to the latter part of  provision ( c )  

of the above--noted sections which says " even though the transfer 

is made on endorsement of a fiduciary to the f iduciary himself 

or to his nominee , "  which absolves an is suer from liability for 

wrongful transfer . This emphasi zes the fact that this rule i s  

designed specifically for breach o f  fiduciaries and is in contrast 

to the rule established as to notice of adverse claim between a 

fiduciary and a subsequent purchaser as indicated in article 8 -

3 0 4  ( 2 ) , section 5 7 ( 2 )  C . B . C . A . 

Discharging the Duty to Inquire into Adverse Claim 

Where an issuer is presented with a s ecurity for transfer 

against which is lodged an " adverse claim11 at that point , a duty i s  

placed upon the issuer to inquire into the adverse claim . However , 
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this inquiry should not consume undue time ( so as to cause 

the transferee unnecessary financial loss )  nor should the 

issuer become a trier of fact in the matter between the 

individual who lodged the '; adverse c laim" and the individual 

presenting the security for registration of transfer . A 

c lear , and expeditious manner of proceeding is s et out und.er 

Article 8 --4 0 3  ( 2 ) , section 7 3  ( 2 )  C . B . C . A . which in effect 

allows the issuer to force the adverse claimant to take 

action . Briefly , the issuer gives the adverse c laimant 

notice that it intends to transfer the security , unless  

within 3 0  days a court order is served upon it enj oining 

the transfer i or an indemnity bond , sufficient to protect 

the is suer from loss is fi led with the issuer by the adverse 

c laimant . Thi s is not the only method of proceeding , and 

the issuer may use any reasonable means to discharge its 

obligation of inquiry ( ff ) . 

Notice of Lost or Stolen Securities 

Earlier discus sions concerned themselves with the 

manner in which notice of lost , stolen or destroyed securities 

was to be given to the issuer or transfer agents , or other 

necessary parties .  The question has come up both withln the 

common law and legis lative enactments as to how long these 

notices should bind the issuer or said in another manner , 

when should the issuer or transfer agent be abl e  to say 

in good faith and innocence that the notice was overlooked . 

Artic le 8 does not set a specific time .limit but in its 

commentaries refers the reader to the case law .  However ,  

under section 7 3 ( 4 ) of the C . B . C .A .  a written notice of 

an adverse claim is effective only for 1 2  months unless 

renewed in writing and sent to the issuer . Thi s  would 

appear to be a compromise between conflicting cases arising 

out of the common law and it seems strange in any event 

that an is suer should be able to plead that it had in good 

faith " forgotten" ,  " overlooked" a notice . 



5 3  

Liability and Limits of Liability 

In balancing the scales on the side of  the issuer , 

Article 8 -404 , section 7 4  C . B . C . A .  provisions safeguard the 

issuer in s ituations where there has been compliance with 

the provis ions of �ticle 8 or C . B . C . A .  By this it is  meant , 

an issuer will  no·t be liable to the owner of a security or 

anyone else if it transfers , where : ( a) the necessary 

endorsements were affixed and (b )  there was no duty present 

to discharge or inquire into adverse claims . This  essentially 

is  the import of the above-indicated provisions and in addition , 

where an appropriate endorsement proves lacking the issuer 

wi ll  have a right over against the guarantor . Distinct from 

these situations , an issuer wi ll on ly be held liable through 

its own negligence in overlooking notices it  has received . 

It  i s  submitted , that compliance with the foregoing 

provisions by issuers or their agent wi ll decrease the danger 

of losses for wrongful transfer , and the same provision 

place a duty upon the owner of a security who in most situations 

can effectively protect his interest , to give prompt notice to 

the issuer of its loss or theft . The provisions which must 

be satisfied in order to become a bona f.ide. purchaser provide 

substantial obstacles to block a dishonest purchasei ' s  
�
attempts 

to acquire a bona fide status . Lastly , compliance with the 

article 8 provi sions and C . B . C . A .  provisions by the is suer 

should decrease the amount of paper work that was supported by 

overly cautious transfer agents in former times and equal ly , 

lessen the burden that was placed on the party presenting a 

security for transfer . 

The Broker 

Definition of Broker 

In the vast maj ority of security transactions effected 

each day the broker is an integral working component of the 
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entire transaction , without whom sellers and buyers separated 

by many thousands of miles would not be able to achieve their 

desires . Article 8-3 0 3 , section 4 4  ( 2 )  C . B . C . A . , provide a 

definition for such an individual 11AS one who , while acting 

for another , engages either all or part of hi s time in the 

buying and selling of securities " .  However , a distinction is  

to be noted that when a broker is  purchasing securities  for 

himself ,  he is not " acting for another " .  In  addition , where 

the broker holds securities for a customer in either s treet 

form , or in a named nominee ,  this does not affect the broker ' s  

status as agent for his customer . 

Broker Warranties 

The warranties that a broker undertakes to the 

issuer , purchaser , and also to his customer are set out in 

Article 8 --3 06 , section 5 9  C . B . C . A . Briefly , as a broker ,  

his warranty i s  to the effect that the security i s  genuine 

and unaltered , that he has no knowledge of any impairment of 

v alidity , and that it is effective and rightful . In the 

situation where a purchaser declines delivery due to a defect 

in the security or " subseqpent to .accepting d�liv�ry commences 

an action on the warranty , the broker must as s�me the liability 

with the right over against his customer ( s ave and except where 

his customer has disappeared or is insolvent ) .  Additional 

duties include obtaining completed endorsements , and assuring 

that delivery of the security is completed . In many s ituations , 

due to the broker ' s  personal knowledge of the seller or buyer 

they wil l  be c alled upon to give guarantees of signatures and 

again , the caution concerning guarantee on endorsement mentioned 

e arlier , should be brought to the broker ' s  attention when 

advice of counsel is  sought . 

Notice of Adverse Claim 

As has been mentioned earlier a purchaser cannot 

achieve the status of a bona fide purchaser if notice of an 

adverse c laim is brought to this attention prior to accepting 
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del ivery of a security c omplete in all details . Article 8 --
3 1 3 , section 6 6  of C . B . C . A . , del ineate the s ituations where 
del ivery may be constructive , a review of the se provis ions 
wi ll amplify the concept of " constructive delivery " and 
clarify the situations in the common law that are c leaned 
up . They are as fo llows : 

( 1 ) Delivery to a purchaser occurs when 

( a ) he or a per son designated by him acquires 
pos sess ion of a security ; or 

( b )  his broker acquires pos s e s s ion of a s e curity 
specially endorsed to or is sued in the name of 
the purchaser ; or 

( c )  h i s  broker sends him confirmation of the 
purchase and also by book entry or otherwi s e  
identifies a specific security i n  the broke r ' s  
pos s e s sion as belonging to the purchaser ; or 

( d )  with respect to an identified security 
to b� delivered while sti ll in the pos s e s s i on 
of a third person when that per s on acknowledge s  
that h e  holds for the purchaser ; or 

{ e )  appropriate entries on the books of a 
c learing corporation are made under section 8 -3 2 0 . 

{ 2 )  The purcha s er is the owner of a security h e ld for 
him by his broker , but is not the holder of sub j ects 
specifie-d in subparagraphs {b)  , { c )  and ( e )  of sub
section ( 1 ) _ Where a security is part of a fungible 
bulk the purchaser i s  the owner of a proportionate 
property interest in the fungible bulk . 
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( 3 )  Notice of an adverse c laim received by the 
b roker or by the purchaser after the broker 
takes delivery as a holder f or value i s  not 
effective e i ther as to the broker or as to the 
purchaser . However , as between the broker and 
the purchaser the purch aser may demand delivery 
of an equivalent security as to which no notice 
of an adverse c laim has been received . The s e  
l a s t  two provisions are novel i n  that the 
former i s  meant to protect the regi stered owner 
from loss as a result of the broker e i ther going 
bankrupt , or having tax liens placed against him , 
whi lst he i s  ho lding securities for the owner as 
agent only and such s ecurities form part of a 
fungible bulk of simi lar securities .  With respect 
to the latter provis i on , initi ally it s ets out the 
time after whi ch a notice of adverse claim i s  
against the purchaser and s econdly as the brok er 
i s  in a better position to do s o , the purchaser 
may demand that a c lean security b e  delivered to 
h im .  Against , as di scus sed earlier , any noti ce 
which the broker has received via a " circular " 
or other written notice received ei·ther from 
the registered owner or i s suer , or other recogni zed 
authority will continue as notice to the broker of 
an adverse c laim the only exception be ing the lapse 
of one year since the last written notice without 
a renewal of the s ame . 

Banks 1 and Trust Companies 

In General 

Whi le there are various provi s ions throughout Article 8 
and generally throughout the Uniform Commercial Code re lating to 
banks , characterizing their s tatus , des cribing their function , 
setting out tests of good faith , with respect to the C . B . C . A .  
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provi sions there i s  no one provi s ion that deals speci fically 
with banks or trust c ompanies , but , it i s  submitted that the 
activities of either c ould we ll come under the fraud definitions 
and s cope of various provi s i ons within the C . B . C . A . Whi le the 
following wil l  not be exhaus tive of the many functions that 
c ould or wil l  come under the C . B . C . A .  provisions an attempt 
will be made to highlight those essential functions that 
a b ank or trust company might perform as agent for an i s suer , 
in the of a broker , or in their role as money lenders . 
Where a bank or trust company i s sues shares to the pub lic 
it certainly wi ll come under the definition of i s suer and 
thereby be bound with the obligations and duties . The 
protections afforded a bona fide purchaser will certainly 
extend to the bank or a trust company that acquires bonds 
or other forms of security for its own inves tment portf olios . 

At common law when a b ank accepted a s ecurity and 
pledge as collateral securi ty for a loan to the owner , ( the 
security certi ficate then being endorsed in b lank or special ly 
e ndorsed) and the security later turned out to be defective 
either because of an unauthori zed s i gnature or a forgery , 
and even where there was no notice of this the b ank was 
left holding the bag . It would appear that under the new 
provi sions speci fically sections 5 3 ,  5 4 , 55 , and 5 6 , where 
the facts s upport their appli cation , these provisions would tend 
to e levate the bank to the position of a bona f ide purchaser 
for value without notice . Surely , in the s ituation where 
an employee of an is suer , or transfer agent , having acce s s  
t o  the share certificate pi lfers one forges a s ignature and 
passes it off and it then passes from hand to hand in the 

marketp lace finally coming to rest with the b ank they would 
be c loaked with the same trappings as that of a bona 
fide purchaser for va lue without notice . It is recogni zed , 
however , that there are several arguments supporting the 
c ontrary position . 
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Securiti es in Control of the F iduciary 

In the day to day bus ine s s  of a bank there are 
numerous tran s ac ti ons completed between the bank and a 
fiduciary of either a trust , an es tate , or s ome other 
controlling document . Whi le the bank must exercise some 
care in ascertaining that the individua l has in fact 
the authority to endorse a security for trans fer , upon 
s atis fying itself i t  should not look at every endorsement 
as consti·tuting a breach of ·the fiduciary ' s  trust . However ,  
as mentioned ear lier with respect to i s suers and transfer 
agents any knowledge acqui red that the proceeds of a tran s fer 
are to be applied to the personal benefit of the fiduciary 
wil l  put the bank on not i ce and may at a later point sub
stantiate is l i ab i l i ty for wrongful transfer . For example , 
a bank extending a loan to an individual trustee upon the 
pledge of securi ties regi stered in the name of the trust . 

Notice of Adverse C laims 

The bank is in the s ame position as the is suer , 
transfer agent , broker or other individual who regularly 
receives circulars l i s ting securiti es , bonds which have 
been lost , s tolen or des troyed arid receipt of such 
circular being no·tice under the provis ions outlined above . 
Therefore whether a bank i s  acquiring bonds for its own 
portfolio or receiving them as collateral security on a 
loan it i s  extending to the owner , a review of the files 
it maintains for such notices would prove a wise and 
c autionary rule of thumb . Thi s  would be so even in the 
s i tuation where a year has elapsed s ince the b ank received 
a written notice of the los s . 



Bank as Broker 

When a bank acquires stock for a cus tomer and 
holds the s ame as collateral unti l such time as the 
principal has been repai d , there i s  little doubt tha t  
the bank acting i n  this role would be characteri zed as 
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a broker and would come under s ec tion 4 4 ( 2 )  " broker " .  I t  

would therefore come under the warranty requirements of 
section 59 and upon receipt of " circulars and noti ce s " 
by virtue of section 6 6  its customer for whom i t  acquired 
the security would a l so be bound with notice . The 
di scus sion contained in ear lier portions of thi s  paper 
concerning the se two concepts applies equally to the 
bank , of c ourse only in a s i tu ation where the bank 
actually acts as an agent for its customer . 

Eank as Regi strar ¥ Authenticating Trustee , or Transfer Agent 

Where a bank acts in any of the above capacities 
it i s  bound with all of the obl igations and duties of the 
i ssuer and wi ll be held liab le for a l l  improper or wrongful 
trans fers or delays in trans fers as discussed earlier . Those 
duties and obligations accepted by a bank upon agreeing to 
act as tran s fer agent for a principal are set out in Arti cle 8 -4 0 6 1  
section 7 6  C . B . C . A . , a s  follows : 

( 1 ) Where a pers on acts as authenti cating trustee , 
transfer agent , registrar or other agent for an 
i ssuer in the regis tration of trans fers of h i s  
s ecurities o r  in the i s sue o f  new securiti e s  or 
in the c ance llation of surrendered securities 

( a )  he is under a duty to the i s suer to 
exerci se good faith and due di ligence in 
performing his functions ; and 
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( b )  he has with regard to the particular 
functions he performs the s ame obligations 
to the holder or owner of the security and 
has the same rights and privileges as the 
i s suer has in regard to those functions . 

( 2 )  Notice to an authenticating trustee , trans fer 
agent , regi strar or other such agent i s  not i ce to 
the i s suer with respect to the functions performed 
by the agent . 

In addition to setting up proper procedures to 
reduce the impact of losses occurring due to the neg ligence 
of a bank ' s  employees ,  a bank should insert adequate 
exculpatory c l auses within a contract with i ts custome r , 
and where thi s  cannot be negotiated stre s s  i s  then p laced 
on providing adequate procedures to prevent such los ses . 
In addition , as bank s wi ll be ca lled upon to guarantee 
signatures , coun sel when advis ing a bank should stress the 
di fference between thi s  procedure and that of in guaranteeing 
endorsements which a bank only in rare s i tuation s should 
acquie s ce in doing . 

Bona Fides : I ts Advantages 

Upon obtaining �e s tatus of a bona fide purchaser all 
of the defences open to the is suer are blocked with the 
exception of counterfeit certi f icate s , over-is sue and unauthori zed 
s ignatures .  The shield of 1'bona fide s "  b locks an owner or 
prior holder from a s s erting any claims to the s ecurity ( whether 
or not a new or re-i s sued s ecur i ty has been is sued to the 
purchaser . The only pos s ib l e  excep tion to this pro te ction , would 
be where the prior owner alleges that his s ignature was forged 
and he has not done anything to es top h imself from asserting the 
ineffectivenes s of the s ignatur e ,  in which cas e ,  he may replevy 
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the s ecuri ty from the holder , even though he b e  a bona fide 
purchaser , until such time as the holder or bona fide purchas er 
obtains a new , reis sued or re-registered from the i s suer . Once 
the bona fide purchaser i s  .in receipt o f  a new re-issued or re
regis tered s ecurity ,  the former owner or holder , mus t  as sert his 
c laims again s t  the i s suer a lone for wrongful trans fer . 

The S elling S tockholder 

The vendo r ,  trans ferer , or s e lling s to ckbroker warrants 
to the trans feree , purchaser , the following as s e t  out in 
Article 8- 3 0 6 ( 2 ) , S ection 5 9 (2 ) of the C . B . C . A . , 

a )  his trans fer i s  effectful and rightful ; and 

b )  his s e curity i s  genuine and has not been materially 
altered ; and 

c )  he knows no fact which might impair the validity 
of the security . 

Contrary to that endorsement made by the drawer of a cheque 
and o ther form of commercial paper , the trans fere r , by his 
endorsement does not warrant that a debt security wi ll be p aid 
and this in fac t is set out in Article 8- 3 0 8 ( 4 )  and Section 6 1 ( 8 ) 
of the C . B . C . A .  provi s ions . The warranties as set out above 
encompass almost al l fact s ituations which may ari se giving a 
purchaser a c laim agains t the trans ferer where the trans fer and 
registration o f  a security was refused . 

An owner , o r  ho lder , upon agreeing to sell his s ecuri ty 
has an obligation placed upon him by Article 8 - 3 1 4  and Section 6 7 (1) 

(a ) (b ) , S e c tion 2 and 3 to deliver a security properly endorse d  s o  
tha t  the purchase r ,  trans feree , may with minimal difficulty obtain 
a trans fer and regi stration of the security into either his name or 
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his nominees . P rovision i s  made within the above noted 
sections for the acknowledgement of del ivery when the 
sale and purchase is made through brokers upon a recogni zed 
exchange .  Under Article 8 - 3 1 6  and s .  6 9 ( 1 ) and 6 9 ( 2 )  of the 
C . B . C . A .  a transferee , purchaser , may demand that his 
transferer provide sufficient proof of his authority to 
transfer , or any further documentation that the trans feree 
i s  cal led upon to produce by the tran s fer agent in order 
to secure regi stration . A transferer , seller , or broker , 
i s  at liberty to de liver any se curity from a particular 
i s sue and c lass of securities un les s  otherwise requested 
by the purchaser to deliver a speci f i c  security from that 
i s sue and class held by the seller , trans ferer . In addition 
to thi s , where a purchaser buys a s ecurity which i s  part 
of a fungible bulk of securiti es , that purchaser is the 
owner of a proportionate intere s t  in the fungible bulk whi ch 
i s  provided for in Article 8 - 3 1 3  ( 2 )  and s .  6 6 ( 3 )  of the 
C . B . C . A .  

A seller upon completing the above applications 
may , on default of the purchaser , commence an action claiming 
the purchase price of the securities accepted by the purchase r . 
Where the purchaser does not accept delivery , the seller r s  
remedie s  are damages measured by c ontract law with the 
exception of securities for whi ch there are no ready markets 
( private companies ) or where re sale would be unreasonab le 
( compliance with the Securities Act re gulation prior to 

o ffering for s ale to the public ) . 

Endorsement 

No endorsement is required on a bearer ' s  security , 
i . e . , one that runs to bear according to its terms and not by 
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reason of any endorsement . Where an endorsement is found 
upon a bearer ' s  securi ty thi s  may constitute notice o£ an 
adverse c laim .  A security in registered form specifies 
a person entitled to it and state s that its trans fe r  may 
be regi s tered on the books of the is suer . Norma l ly ,  upon 
s e l ling on a stock exchange a l l  trans actions are done 
through brokers , the s e lling s tockholder endors e s  the 
f orm and forwards thi s  to his broker who in turn e i ther 
forwards this endorsed certi ficate to the purchaser ' s  
b roker or another security suitab ly endorsed i s  del ivered 
to the purchaser ' s  broker . This type of endor s ement or 
one 11 to bear11 is  a simple " b lank " endorsement ( f f ) . 

Where the form is f i l led in with the name of the 
transferee or the name of an individual wh o i s  to effe ct 
the trans fer , or both , under Artic le 8 ·-3 0 8  ( 2 )  and s .  6 1 ( 6 )  
of the C . B . C . A . , the endorsement is " special " in form . 
An endorsement in b l ank may be converted into a spec i a l  
endorsement by filling i n  the b lanks and conversely a 
special endorsement may be changed to a b lank endorsement 
by adding the appropriate words of transfer in b l ank and 
an appropriate endorsement below that of his transferer . 

An individua l  may also endorse upon a security 
that the transfer i s  for an amount les s  than a l l  of the 
number of securities represented by the s tock certif i cate . 
The specific amount of shares to be transferred out of 
the whole amount indicated on the stock cert i f icate is 
f i l led in the appropriate b l ank on the form . ( ff )  The 
above outlined endorsements need not be made on the reverse 
s ide of the s tock certi ficate , but may be exec uted upon a 
separate document sometimes referred to as a " stock powe r "  
which bears simi lar phraseology to the form found o n  the 
reverse side of a s tock certi ficate . 
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Unauthorized Endorsement 

An unauthori zed endorsement wil l  render a transfer 
ineffective . Subsequently , the unauthori zed s ignature may 
be ratified by the issuer or the owner or holder because 
of certain behavior or conduct concerning the security 
itself may be estopped from rai sing the lack of authority •. 

The true owner in two s i tuation as set out in article 8 -311 
and s .  6 4 ( 1 ) ( a )  and ( b )  and 6 4 ( 2 )  of the C . B . C . A . bring 
an action ( a ) against the i s suer if it has wrongfully trans fe rred 
the securi ty to a bona fide purchas er , or ( b )  against any 
h older other than a bona fide purchaser who ,  without notice 
of the true owner ' s  " advers e "  claim , has presented the 
securi ty bearing the forged signature to the i s suer or 
its transfer agent and receive d a new , reis sued or reregi stered 
security . Thi s i s  a common sense as we l l  as a practical 
approach for in most instances an individual deals through 
a broker on the exchange and se ldom hand les a security 
until i t  i s  delivered to him regi stered in his name , to 
charge him with notice of or reliance upon a forged s i gnature 
would create an unusual hardship for the average everyday 
purchaser and certainly would tend to s low the movement of 
the marketplace . An i s suer in thi s s i tuation faces a 
double j eopardy , in that he may be cal led upon to recompense 
the true owner for an innocent but wrongful transfer of his 
security , and secondly where a bona fide purchaser appears 
having acquired the new or rei ssued security without noti ce 
of any defects . 

Who i s  an Appropri ate P arty to Endorse ? 

Following the discus s i on regarding unauthori zed 
endorsements a natural question whi ch ari ses and which i s  
of the utmost importance regarding the rights and obligation s  
of those parties presenting securities for transfer , i s  who 
i s  an 11 appropri ate " party to endorse a security certi ficate . 
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Those " appropriate " indivi dual s  are to b e  found in the 
broad definition set out in Article 3 0 8  and s .  6 1 { 1 )  { a )  
t o  { g )  of the C . B . C . A .  provi sions . For example , those 
" appropri ate " individuals are defined in relation to 
f iduciary re lationships , parties without c apa c i ty to 
s i gn , j oint ownership arrangements and s i tuations where 
the benefic i al owner is not or cannot be the indivi dual 
who is to endorse . As any dis cuss ion of these provis ions 
i s  real ly an integral part of the discu s sion on trans fers , 
attention will be more fully focused on these provi s i ons 
within that dis cus s ion . 

Transfers 
General 

With the number of acquisitions and transfer of 
securities increasing dai ly and yearly , both on recogni zed 
exchanges , over the counter s ales , and transfers within 
c losely held corporations , representing the trans fer of 
mi llion s of do llars , the l aw has been c al led upon to 
provide c lear , efficient and ef fective means of protecting 
all parties to such transfers without unnecess ary expendi tures 
of time or money . As c an be seen by the foregoing di scuss ion 
on common law " consistent inconsi stencies "  indi cating a 
d i fferent right of deve lopment than that whi ch we are 
expressing within the securities marketplace an unnecessary 
result being the lack of rules deve loped by the common 
law to guide the various parties concerned with a transfer 
as to their respective rights and ob ligations . In addition , 
the marketplace , both nationa l ly and internationally h as 
demanded procedures that faci l i tate the tran s fer of 
securities \vhi le affording the is suer , and its transfer 
agent , the greatest poss ib le protection again s t  liab i lity 
for wrongful trans fer . With the move into the c omputer 
age it is necessary to speed up the conservative trans fer 
agent from the ingrained habit of following comp lex 
procedures ,  which were estab l ished to ensure the rightful -
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ness of the transfer and thereby protec t  themse lves as 
well as their princ ipals but 1 in many cases , needles s ly 
c omplicating a transfer beyond reasonab le limits of 
caution . The l imits to which an i s suer , or its transfer 
agent may go , before effecting a trans fer are now 
c learly defined within Artic le 8 and by their adoption 
within the C . B . C . A .  provisions . They are c lear and 
well ordered , and in fact , where an i s suer or trans fer 
agent unduly de lays a transfer they wil l  be l i able to 
the trans feree for any los s ·thereby suffered . Simply 
put 1 Arti c le 8 ' s  approach to easing transfer procedures 
is to limit the i s suer ' s  demand for proofs of the 
appropri ateness of transfer , guarantees of signatures 
and tax waivers to certain documents only . An i s suer 
where given notice of an adverse c laim has a duty to 
inve stigate and upon complying may affect the trans fer , 
and in the absence of any adverse c laim , upon receipt of 
such proofs , transfer the security . Where the i ssuer 
has a security presented for trans fer with documentation 
in good order , and it turns out later that the transfer 
was wrongful , the i s suer or its transfer agent will be 
protected f rom liabi lity either directly or by reason of 
a right over against the s i gnature guarantors or other s . 
The general rule to be f o llowed by i s s uers , or transfer 
agents is set out in Article 8 - 4 0 1  and s .  7 1 ( 1 )  ( a )  to 
( e )  and s .  7 1 ( 2 )  of the C . B . C . A .  provi sions and provide s 
as follows : 

( 1 )  Where a security in regi s tered form i s  
presented to the i ssuer with a reques t  to 
regis ter transfer , the i s suer/iUnder a duty 
to register the trans fer as reque sted if 

( a ) the security i s  endorsed by the appropriate 
person or persons (Article 8 -3 0 8 , s .  6 1  C . B . C . A . ) ; and 



6 8 

P roof s  the I s suer Hay R�quire 

Proof of Appropriate Endorsement 

As mentioned ear l ier , Article 8-3 0 8  and s .  6 1  of 
the C . B . C . A .  provis i ons define with great clar ity who an 
appropri ate person i s  in the varying relationships and 
within the varying circumstances that occur and f rom which 
a request for trans fer arise s . Any di scussion of thi s  
section would on ly tend to c l oud the import of i t  a s  the 
provis ions themselves are clear and to the point and are 
as follows : 

( 3 ) 11 An appropriate p erson " in subs ection ( 1 )  
means 

( a )  the person spec if ied by the secur i ty or 
by a special endorsement to be entit led to the 
security ; or 

( b )  where the person so spec ified i s  described 
as a f iduciary but is no longer servin9 in the 
des cribed capacity , - either that person or hi s 
successor ; or 

( c ) where the security or endors ement s o  
speci fies more than one person a s  f iduciaries 
and one or more are no longer serving in the 
described capacity , - the remaining fiduciary 
or fiduciaries , whether or not a succes sor has 
been appointed or qualified ; or 

( d )  where the person s o  spec i f ied is an 
individual and is without capacity to act 
by virtue of death , incompetence ,  infancy 
or otherwise - his executor 1 a minis ter , 
guardi an or like fiduciary ; or 
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(b ) reasonable as surance i s  given that 
those endorsements are genuine and effective 
(Artic le 8-4 0 2 , s .  72 of C . B . C . A .  provis ions ) ;  
and 

( c )  the is suer has no duty to inquire into 
adverse c laims or has discharged any s uch 
duty ( Article 8 -4 0 3 , s .  7 3  C . B . C . A . ) ;  and 

( d )  any applicable law re lating to the 
col lection of taxes has been complied with i 
and 

( e )  the transfer is in fact rightful or i s  
to a bona fide purchaser . 

( 2 )  Where an i s suer i s  under a duty to regis ter 
a transfer of a security the i s suer i s  liab le to 
a holder presenting it for registration or his 
principal for loss resulting from any unreasonabl e 
delay in registration or from failure or refus a l  
t o  regi ster the trans fer . 

These provis ions are not mandatory and an is suer 
may waive any one or more of them where it has reasonable 
faith in the integrity of the individual presenting the 
security for transfer . As stated above , thi s  i s  the 
general rule and the fol lowing dis cuss ion o f  the various 
provis ions wi thin thi s  section of Artic le 8 and the C . B . C . A .  
provi s i ons , serve t o  clarify and qualify the amount of 
documentation whi ch may be requested and what documentation 
i s  suitable to a l l ow the issuer or transfer agent to 
effect the transfer without fear of liability ari sing at 
a later time . 





( e )  Where the security or endor sement 
so spec ifies more than one person as 
tenants by the entirety or with a right 
of survivorship and by reason of death 

6 9  

or c annot s i gn , - survivor o r  survivors ; or 

( f ) a person having power to s i gn under 
applicable law or controll ing ins trument ; or 

( g )  to the extent that any of the foregoing 
persons may act through an agent , - his 
authori zed agent . 

Where a security i s  endorsed by a decedent j us t  
prior t o  h i s  de ath , or b y  an authori z ed agent o r  fiduc i ary 
whose authority i s  later revoked , Artic le 8 - 3 0 8 ( 6 )  and 
s .  6 1 ( 2 )  provide that the endorsement i s  appropriate and 
e ffec tive provided it was appropriate at the time of 
s i gning , i rrespective of the subsequent change in circumstances . 

As surance that the Endorsement i s  E f fective 

The provis ions set out in the previous discus s i on 
define " wh o "  should sign the s ecurity but do not define 
the documentary proofs that an i ssuer or trans fer agent 
may require of the " authority n of such person to s ign . 
Under the common l aw ,  an is suer in some s ituation was 
l i able for trans fer based on an unauthorized,  forged or 
otherwi se inappropriate s i gnature , and therefore developed 
the practice of requiring exce s s ive documentary material 
to prove the effectiveness of a signature . By the arti c le 
provi sions and the C . B . C . A .  provi sion an is suer i s  still 
he ld responsib le for such tran s fers but may only require 
the following assurances : 
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( 1 )  The i ssuer may require the following 
as surance that each neces sary endorsement ( Ar ti cle 8 -
3 0 8 , s .  6 1  C . B . C . A . ) i s  genuine and e f fective . 

( a )  in all case s , a guarantee of the 
s ignature ( subsection ( 1 ) of Article 8 -3 1 2 , 
subsection ( 1 ) of s .  6 5  of the C . B . C . A . ) of 
the person endor s ing ; and 

( b )  where the endorsement is by an agent , 
appropriate assur ance of the auth or i ty to 
sign i 

( c )  where the endor sement i s  by a f i duci ary , 
appropriate evidence of appointment or 
encumb ancy ; 

( d )  where there i s  more than one f iduciary , 
reasonable as surance that all who are required 
to s ign have done s o ;  

( e )  where the endorsement i s  b y  a p erson 
not c overed by any of the foregoing , assurance 
appropriate to the case corresponding as 
nearly as may be to the foregoing . 

S i gnature Guarantees 

It is by use of the s ignature guarantee that an 
i ssuer wi l l  be able to indemnify himse lf shou l d  the 
endorsement be later held to be unauthor i z ed . Thi s  i s  done 
by requiring that a guarantor , guarantee the s ignature at 
the time of presentation . A guarantor may be e i ther a 
b roker , a bank , respon s ib l e  employees of either , who h ave 
a personal knowledge of the integrity and identi ty of the 



endorser . Article 8 - 3 1 2  ( 1 ) , s .  6 5 ( 1 )  ( 2 ) , C . B . C . A .  
provisions define the warranties that a guarantor of 
s i gnature undertakes upon guaranteeing a signature and 
are as follows : 

� 1� ��y person guaranteeing a signature of 
an endorser of a security warns at the time 

o f  signing 

( a )  the signature was genuine ; and 

71 

(b)  the s igner was an appropriate person 
to endorse ( Arti c l e  8-3 0 8 , s .  6 1  C . B . C . A . ) ; 
and 

( c )  the s igner had legal capacity to s ign . 

But the guarantor does not otherwise want the 
rightfulne ss of the particular transfer . 

There i s  a dis tinction that must be noted here 
between the guarantor of signature , who warrants only that 
the signature is genuine , i . e . , not forged and that that 
parties s i gning is appropriate , under subsection 8 - 3 0 8 ( 3 ) , 
s .  6 1 ( 1 ) C . B . C . A.  Where a guarantor provides a guarantee 
under Article 8 - 3 1 2 ( 2 )  and s .  6 5 ( 3 )  of the C . B . C . A .  it i s  
a guarantee of an endorsement ( as opposed t o  the guarantee 
of signature)  that in addition to the warranty of sub-
section ( 1 ) , a further guarantee that the trans fer wi l l  
be rightful . There i s  an immense difference between them 
and the latter guarantee should only be entered into 
with the utmost caution and awareness of the s i tuation . 

Evidence of Appointment or Encumbancy 

The di s cus sion has covered to thi s  point for the 
guidance of the i s suer , who is an appropriate person ; what 
proofs or as surances the i s s uer may require to show the 
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endorsement i s  ef fective and a s  a coroll ary to thi s  the 
provis i ons outlining s ignature guarantees , in addition 
to which the i ssuer may require " evidence of appointment 
or encumbency" . Although the s ignature guarantee goes 
to " appropriatene s s "  as we ll as genuinenes s , the i s suer 
i s  entitled to demand proof of appointment or encumbency 
to sati s fy itself . Article 8 - 4 0 2  ( 3 ) , s .  7 2  ( 4 )  ( 5 )  ( 6 )  
sets out the documentary proof that the i s suer may require 
of the presenting party : 

( 3 )  "Appropriate evi dence of appointment or 
encumbency 11 in subsection ( 1 ) means 

( a ) in the c ase of a fiduciary appointed 
or qualified by a court , a certi f i c ate i s sued 
by or under the direction or supervision of 
that court or an officer thereof and dated 
within 6 0  days before the date of presentation 
for tran s fer i or 

(b )  in any other case , a copy of a document 
showing the appointment or a certi fi cate 
i s sued by or on behalf of a person reas onably 
believed by the i s suer to be responsible or , 
in the absence of such a document or certi fic ate , 
other evidence reasonably deemed by the i s suer 
to be appropriate . The i s suer may adopt 
standards with respect to such evidence provided 
such standards are not manifestly unreasonable . 
The i s s uer i s  not charged with noti ce of 
the contents of any document obtained pursuant 
to thi s  paragraph ( b )  except to the extent 
that the contents relate directly to the 
appointment or encumbency . 

An example of where i t  might not be pos s ible to obtain 
s uch a court order or certificate is that of an inter vivo s  trus t , 
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in whi ch case a written affidavit of the trustee , conf irmed 
by a b ank or broker , should be sufficient . In a situation 
where a donor trans fers shares into a trustee ' s  name , 
the named trustee ' s  endorsement wil l  be effective unti l 
such time as the issuer receives written notic e  that the 
trustee is no longer acting in such capacity ( ff ) . 

S ome examples of which an i s suer may require proofs , 
i . e . , documents evidencing appointment in relation to an 
executorship or trust 1 a certi fied copy of a court order 
appointing a guardian or trustee , or a certi fied copy o f  
a resolution o f  a corporation ' s  board o f  directors authori z ing 
a certain off icer as a party to sign , each of which mus t  be 
received and executed within 6 0  days of the date on whi ch 
the security is pre sented for trans fer . 

There is nothing to prevent an overly cautious 
i s suer or tran s fer agent f rom requiring further documentary 
evidence of appointment or encumbency , however , Article 8 

and the C . B . C . A .  provisions provide interes ting methods for 
this manner of proceeding . Under Article 8 -· 4 0 1 ( 2 ) , s .  7 1 ( 2 )  

o f  C . B . C . A .  , where the is suer causes undue de lay and the 
transferee suffers financial los s  the i s suer will be liable 
f or that amount . In addition , under Artic le 8-402 ( 4 ) , 

s .  7 2 ( 7 )  of C . B . C . A . provides that where an i s suer or transfer 
agent demands additional documentary evidence i . e . , trust 
indenture , copy of the wil l ,  which documentary evidence does 
not relate s ol e ly to the question of " appropri ate evidence 
of appointment or encumbency " ,  then the is suer will be 
deemed to have noti ce of a l l  matters contained therein 
inc luding any noti ce of an adverse c laim or inform ati on 
which would put the i s suer on notice . 

Notice of Adverse C laims 

As mentioned earlier 1 an is suer has a duty p l aced upon 
him to inves tigate adverse c laims , both those f ormal ly b rought 
to hi s attention by s tockholders who has had his share certifi cate 
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either de s troyed o r  sto len o r  l ost i t  and that s ituation 
of where an i ssuer by demanding excessive documentary 
proof of appointment , wi l l  be deemed to have n ot i ce of 
a s ituation giving rise to an adverse c laim .  Therefore , 
a transfer wi ll be wrongful if either of the above mentioned 
two situations exis t ,  and the i s suer proceeds to regis ter 
the transfer . Wi th respect to the first s ituation 
outlined above , the s tockholder in order to p rotect his 
interest mus t  provide the i s suer or its agent notice in 
wri·ting of his l os s , ( a ) " at a time and in a manner which 
affords the is suer a reasonable opportunity to act on it" , 
( b )  reasonab ly identifies the c laimant , the registered 
owner and the security , and ( c )  provides an addre s s  where 
the c laimant can be reached , upon the s tockholder so doing 
then the i s s uer i s  p laced on notice . ( ff )  Notice from 
excessive document ation has been d i s cussed earlier , and 
there is one further manner in which an i s suer may receive 
notice and that i s  through standard pub licati ons of 
securities commi s s ions , or other appropri ate bo dies , whi ch 
g ive notice of a security either being s to len , lost , or 
destroyed , and upon receiving such pub licati on , " circular " , 
the i s suer should make appropriate notations within its 
records s o  that i f  the questionab le security is presented 
for trans fer at a l ater date , its " taintedne s s " wi ll not be 
overlooked and appropriate s teps taken to di s charge the 
i s suer ' s  duty of inquiry . 

The Fiduci ary Breach 

Prior to the enactment of Artic le 8 and its adoption 
by the C . B . C . A . , i s suers were most ins i stent upon receiving 
adequate proof as to the rightfulness by a fiduc iary to effect 
a transfer and that the trans fer was not in b re ach o f  the 
terms of the contro lling ins trument or deed of trust . The 
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provis i ons whi ch are to guide the i s suer (Article 8 - 4 0 3 ( 3 ) ) 

and discharging hi s on ly duties are ( a )  to record with 
re asonable diligence any notices of adverse c l aim , i . e . , 
s top orders or other notices giving ri se to suspicion or 
knowledge that the trans fer is not rightful , and { b )  
to refrain from asking for more than evidence o f  appointment 
or encumbency . In addition the above noted provisions may 
be s ummari zed as fol lows : 

( a ) once the is suer has regi stered a security 
in a fiduciary ' s  name it may as sume that the 
fiduciary ' s  s tatus continues unchanged unti l 
it receives written notice to the contrary ; 

( b )  the i s s uer need not inquire whether a 
transfer by a f iduciary complies with a controlling 
instrument or even with the laws of the province 
having j urisdiction over the f iduciary rel ati onship . 
I t  i s  not even liable if such government law would 
have " required court approval "  of the transfer ; and 

( c )  the i s s uer i s  not charged with noti ce of 
any other extraneous matters , including pub l i c  or 
court records or fi les - even in its pos s e s s i on -
unless there i s  actual noti ce . 
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C . B . C . A . Provis ions to Pertaining to Form 

Within Part 6 of the C . B . C . A . , o f  the 3 2  section s 
dealing with security certificate s , registers and tranfers , there 
a re three sections which are not drawn from the American Uniform 
Commercial Code , article 8 .  Two o f  these three sections , section 4 

and 4 6  o f  the C . B . C . A .  wi ll be discus sed briefly below , as  these 
two sections set out requirements which are drawn from the former 
Canada Corporations Act and should there fore be familiar to 
corporate practitioners . 

Briefly , s .  4 5  delineates the rights o f  the shareholder 
with respect to his entitlement to a security certi ficate ( ff ) ; 
the assessable fee for the certi ficate ( ff ) ; corporations obl igation 
to j oint holders o f  certificates ( f f ) ; rules relating to certifi
c ate s ( f f ) , manual s i gnatures ( f  f ) , continuat ion of s ignature ( f f ) ; 
contents o f  the share c erti ficate , i . e .  name of the corporation 
certain phraseology complying with s tatute requirements ,  and the 
name of the shareho lder and the number and class of share s that 
the certi ficate represented ( f f ) . Subsection 8 of s .  4 5  has been 
ingrafted and was mentioned earlier is drawn from article 8 - 2 0 4  

and article 8-103 . Other s ubsections of section 4 5  pertain to 
the particulars of the clas s ( ff ) , duties of the corporation to 
furnish sufficient information concerning the various class and 
series of shares i s sued by the corporation ( f f ) and finally provis ic 
relating to fractional shares ( f f ) , s cript certificates ( f f )  and the 
ho lders thereo f ( ff ) . 

Section 4 6  o f  the C . B . C . A . sets out the requirements 
for securities records ( f f ) , there contents , abil ity of the 
c orporation to maintain central and branch regi sters ( f f ) , location 
of securties registers ( f f )  the e ffect of registration within 
the securities register ( f f )  and provi sion for the destruction o f  
certi ficates ( f f ) , i . e .  this last mentioned provi sion sets a 
time l imit upon the e lapse o f  which the company is & liberty 
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to destroy the security certificate s a s  pos s e s s ion . 

The third and remaining section o f  the C . B . C . A .  to be 
discus sed is s .  47 which was discus sed earlier with respect to 
su b section 1 which was drawn from the u . c . c .  article 8 .  The 
remaining subsection s ,  ( 2 �  ( 9 )  are drawn from· the Engli s h  Companies 
Act ,  ( ff )  or rather ,  are drawn from recommendati ons made within 
the Jenkins Report ( f f )  concerning certain oppre s s ive s i tuations 
which had developed within the common law relating to personal 
representative s and there precarious po s it ion , ( lack o f  clear 
authority , either common l aw or leg i s lative ) with respect to 
oppre ss ive directors . The subsections o f  s .  4 7  delineate the 
circumstances under which the corporation whose art icles restrict 
the right to trans fer its securi ties shall recogni z e  and treat 
a person as the regi s tered security ho lder and who there after 
may add in al l respects and with the same capacitys as the o r iginal 
registered shareho lder . Subsect ion 2 describe s the various 
individuals who may fal l into this group ( ff ) , for example an 
executo r ,  or guardian , a l i quidator or a trustee in bankruptcy . 
While the various individuals set out in subsect ion 2 would 
appear to be definitive o f  who falls into the group , subsection 
3 ( ff ) c learly indicates that the Act also takes into account 
any other individual to whom the ownership o f  sec ur ities devolve s 
by operation of l aw and accords him the same rights and privileges . 
Subsect ion 4 states that a corporat ion need no t inquire into nor 
see to the performance o f  any duty owed to the t hird person b y  
e ither the regi stered holder o r  the individual that it recogniz e s  
as the registered holder by virtue o f  the s e  pro vi s ions . E s sentially 
that means the companies not bound to indemni fy any individua l  
for a breach o f  fiduciary duty b y  any trustee o r  other f iduciary . 
Subsection 5 al lows for an infant to hold securitie s and s aves 
the corporation harmle s s  from any later repudiat ion . Subsection 6 
i s  s traight forward and upon receipt o f  suitabl e  documentation 
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o f  the death o f  one j o int ho lder by another the corporation 
may take this into accoun t  and act accordingly . Subsection 7 

8 and 9 deal with t he transmis s ion o f  securities and e s sential ly 
set out the requirements which must be satisf ied prior to a 
corporat ion effecting a change upGn its register into the name 
of the individual making appl icat ion for such change . 

Whi le this has not been a serious problem within 
Canadian common law j urisdict ions , the Jenkins Report felt that 
some legislative direction must be given to directors so as not 
to al low un scrupulous directors to oppre s s  minority shareho lde rs . 
An example , i l lus trative o f  the s ituations in which an action 
under s .  2 1 0  o f  the Engl i s h  Companie s Act ( ff )  would be. appropriatel:y 
rais ed to thwart any attempt by directors to oppre s s  shareho lder s ,  
would be , a s i tuation " in which the d irectors , having power to 
do so under the articles , re fuse to register personal repre sentative 
in respect of shares devo lving upon them in that capac ity , and 
by thi s exped ient ( coupled with the absorbtion of pro fits in pay
ment of the d irec tors remuneration ) force the per sonal representa
t ives to sell the ir shares to the dire ctors at an inadequate 
pric e . "  therefore , s .  4 7  and more speci fically subsect ions ( 2 )  
to ( 9 ) , provide the authority , mechanics , and requirements 
that must be met by a fiduc iary to have himse lf registered on 
the books of the company and thereby be in a po s ition to properly 
advance the best intere s ts of the individua l ,  e state , or 
e�tity , to whom he owes hi s obl igation and duties . 

Certi ficate Lists Transfer Systems 

Continuing lies in the vo lume of trading in s tocks and 
bonds in Toronto is produced and concerned about the adequacies 
of pre sent systems and procedure s . I t  has been e stimated that 
there are 7 5  to 1 0 0  ( f f )  distinct time s that a cert i ficate i s  
hand led from the initial s ale t o  the eventual receipt b y  the 
purchaser of the certificate registered in his name . ( ff )  The 
entire settlement proces s  has been described as fol lows : 
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" Removement o f  the certi ficate from customer 
through the broker through the trans fer agent 
and back require s  number of people do ing little 
more than j us t  logging it in , reveiwing it , 
logging it out and sending it on · to t he next 
per son . 

Involved in thi s  paper pushing pro c e s s  at 
the securities firm are the branch off i ce , 
the receiving department , the Erans fer 
analy s i st , the tran s fer department and the 
de livery department • . . Added to this are 
the numerous documents that each o f  these 
movements must generate so that the firms 
general ledger and related ledgers correctly 
reflect the location and movement of the 
certi ficates and the s tatus o f  the firms and 
the cus tomers accounts . 

Then the certificate has to be packaged 
and c arried to the trans fer a gent . At the 
trans fer agent , the certificate i s  logged in , 
examined and lo gged out a total o f  a lmost 
7 more times and the certif icate sti l l  has 
to go to the registra r .  Handling the certif i 
cate a t  the trans fer agent are t h e  window 
clerk , the trans fer analy s i s t , the examiner 
who looks for los t ,  s to len or e stopped ordered 
cert i f icates ,  and the cage c lerk where the 
new certificate s  are he ld . Then i t  goe s  to 
the typing department , then to proofin g  and 
balancing , and then to cance l ling and sorting 
for rout ing to the registrar . 

Once carried to the registrar , he e ngages in 
another lo gging i n ,  reviewing for lo s t ,  sto l en 
or e s topped order certificates ,  proofing and 
balancing • • . .  ( T ) hen the certificate must 
be carried back to the trans fer agent for 
preparation o f  the trans fered j ournal and 
matching the new cert ificate with the old 
window ticket . From here it is b ack to the 
brokerage house for at least another two 
logging ins , and logging outs - by the 
receiving department of the cage and then by 
e ither the vault if the firm keeps the stock , 
or the delivery - mail room i f  it i s  to be 
sent out to a broker , bank or individual . ( ff )  
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It can be read ily appre c i ated that the burden placed 
upon the exi sting mechanism for e f fecting the se 
tran s fers is awesome ; but o f  even more s i gn i ficance 
are the re s trictive consequences thi s  shuttl ing o f  
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paper from a ,  to b ,  to c ,  br ings about in 
c reating a bo ttleneck , to the smooth function 
o f  the exchanges , to say nothing o f  the 
increased potential for los s , theft , forgery , 
and general decl ine in bus ine s s  e fficiency 
which o ccurs during the j ourney of the certi fi
cate from vendor to purchaser . 

--... • - .: ... �-( 1--\ 

\. 
That a review and revision o f  thi s  antiquated 
system is long overdue in Canada goes without 
s aying , and attention has been paid by both 
the Federal gove rment and some provinc ial 
governments ( ff ) , but thi s  but begging the 
question , is the time right to make a change 
away from the phys ical trans fer of inve stment 
paper . Obviously the answer cannot be a flat 
out yes or a · flat out no and di scus sion must 
therefore be dire cted first , towards analys is 
o f  the pos ition o f  our exchange s and their 
procedures for transfer within the practical 
context and secondly a dis cus s ion of changes 
that \'Ti l l  nece s s arily have to be made in the 
exis ting statutes to accommodate a new system 
for proce s sing secur itie s trans actions without 
the neces s ary share certificate . 

A security transaction , distil led to its es sential 
elements reveal s  a problem in legistic s , i . e . , bringing the 
money , documents and ins tructions for settlement , together having 
the greate st consideration for t ime and spac e .  As ind icated 
above the share certificate is an element in the trans fer proce s s . 
Trans fer within the Canadi�n

.
and American exchanges is fac ilitated 

by endorsement over to a purchaser over endor sement in blank on 
the reverse s ide of the certificate . Practice in Engl and is 
somewhat more cumbersome in that a second document , an instrument 
o f  trans fer , properly executed must accompany the share cert i f i 
cate , thereby doubling the neces sary paper work . 

The cos t  o f  maintaining the present system ; costs that 
i s  in numbe r o P  people neces sary to move the paper from vendor 
to purchaser , not to mention trans fer agents , clearing house s ,  
c learing divisions of s to ck exchanges netti ng out daily. transaction! 
a l l  of which create a tremendous pre s s ure on the system and 
do not even take into cons ide ration the additional expense 



incurred when break downs in the system cause delays to the 
overall functioning o f  the exchanges . 

What then are the alternatives to the use o f  t he 
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share certificate and the trans fer pro ce s s ?  There are many 
alternatives , machine readable certificates a s  the share c erti ficate 
is es sentially a carrier of informat ion ;  unifo rm numbering 
schemes , which have already been implemented by several b anks 
in the United S tate s ( ff )  but in the interests o f  bereavity 
thi s  discus sion wil l  be directed to the central depo sitory , 
as presently operating in New York state ( f f )  and tent at ively 
scheduled to commence funct ioning in Canada in the near future ( ff �  
The first two mentioned examples o f  both o f  being a l ternatives 
to the share certi ficate problem ,  in fact retain the share 
certificate in a new form where a s  the direction of this discuss ion 
is towards the reduction of paper movement within t he tran s fe r  
process or i n  other words the immobiliz ation o f  the certificate 
The central depository s ys tem has emerged as a concrete method 
of reducing the movement of the share certificate by making 
" appropriate book entrie s " , its basic concept o f  operation i s  
quite s impl e : 

" Brokerage firms maintain Bhares o f  e ligible 
securities on depo sit in their C . D . S .  accounts .  
The se accounts are credited with the number . .  o f  
share s depos ited , and stock certific at e s  
repre senting the shares are registered in the 
name of the common nominee , Block and Company , 
to s tandardize the administrative and book
keep ing procedures in which they may sub
sequently become invo lved . C . D . S .  doe s not 
acquire any benefic ial intere s t  in the shares . 

To make de livery , the sel ling brokerage firm 
instructs C . D . S .  to debit to its accoun t , by , 
s ay ,  5 0 0  shares o f  XYZ corporation and credit 
the buying brokers C . D . S .  account by the s ame 
number of shares . Title to the shares i s  thus 
trans fered by a computerized bookkeeping entry 
while the certi ficates themse lves remain immobi l ized 
in the C . D . S .  vault . At the same t im� the 
offsetting changes in the buying and s e l ling 
members daily cash balances are made by the 
electronic bookkeeping entry . ( ff )  
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The payment o f  dividends , notice o f  mee tings , and 
dis tribution of proxy materials may be handled through 
the es sential depos itory sys tem under the following method . 
All dividend payments fqr e ligible securities on depos i t  
are made to the depos itory , who in turn allocates these 
funds amongs t the various brockerage firms on whose behal f  
the specific securities are depos ited ,  who in turn credit 
their c lients ' accounts directly or forward a cheque drawn 
for the appropriate amount to the c lient . The same procedure 
may be followed with no tice of meetings , proxy materials .  
The federal government had anticip a ted this need and 
commis s ioned a s tudy , following which it incorporated the 
Canadian Depository for Securities Limited , which was 
tentatively s cheduled to commence operations in mid- 1 9 7 2  
and which has no t a t  this date opened its doors for the 
acceptance o f  depos its . Under the Canadian Depos itory for 
Securities Limited , member organ i zations will include banks , 
insurance companies , trus t companies , investment companies , 
mutual funds , brokers , and inves tment dealer s . Initially , 
only shares will be depos ited , for depos i t  orders with 
bonds and debentures to be come eligible a t  a l ater date . 
E ligible s ecurit.ies will include thos e  from several s tock 
exchanges as wel l  as unlis ted s e curities . 

The Canadian Depos i tory will differ somewhat from the 
American Central Certificates and S ervice in that it will 
consolidate m9s t  of the shares of a given company into a 
large denominational certificates , called " j umble " 
certificate , held in the depos itory ' s  name . Any transfers 
will continue to b e  involved in the regis tration of the 
trans fer into the depos itory ' s  name . The remainder of the 
securities o f  a given company will also be held in the name 
of the Depos i tory , but as a "working supply" to meet the 
need for wi thdra\'lals from the sys tem . ( ff) .  As thi s  sys tem 
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wil l  operate acros s  Canada , specific changes in the legis
lation of the ten provinces as well as in the federal 
j urisdiction wil l  be necessary ,  though to date , Ontario i s  
the only j uri sdiction acknowledging this new concep t .  In 
Ontario there is the Busine s s  Corporations Act,  there ' is pro
vis ion made for the " appropriate entries on the books of the 
clearing corporation " .  By clearing corporation i t  i s  me ant 
the depos i tory ( f f ) . There has poss ibly been legis lative 
provis ion for the immobiliza ·tion of the certi fica te in the 
depository in the Ontario Business Corpora tions Act ( ff )  
whi ch in and o f  itself i s  " legislative recognition that the 
certificate is not the s ine qua non for trans fer o f  
securitie s . "  ( ff )  E s sentia l ly ,  the Canadian sys tem would 
operate in this manner : 

When transfers are made wholly within the 
system , no physical move in the certi ficages 
is nece s sary . A trans fer is made on the 
depos i tory accounts , i . e . , the depo s i tory 
records that it is holding X shares for 
broker P instead of the broker V .  Thi s  
trans fer process could complete an order 
from the T . S . E . ' s  clearing. house or daily 
letting out buy and sell orders among number 
brokers cleared off ( not to be confused 
with the depository clearing corporation ) .  
The order would indicate that the broker 
V owes X shares to broker P .  The differences 
from the pre s en t  sys tem is that V does 
not have to handle the share certi ficates 
physically but his account wi th the depos itory 
should be debi ted . 

I t  i s  important to know that such a trans fer 
take s p lace through the depository be tween two 
members o f  the depos itory , s ince the shares 
are regi stered in the depositor ' s  name and the 
latter i s  merely holding the shares for a 
different member after the trans fer . To the 
extent that i t  will be used , the depos itory 
cuts down the importance of inve s tment paper 
by locking i t  up in the clearing corpora tion . 
The certificate continues to exi s t ,  however , i n  
one form o r  another ( j umble certi ficate or 
work and supply ) in the cus tody of the 
depository . 



Withdrawals o f  certifi cates from a depository 
wi ll normally be affected from certifi cates 
in the " wo rk and supp ly " . Thus when cus tomer 
A of a member broker wi shes to have physical 
pos se s s ion o f  certificates or when a member 
s e l l s  share s to a non-member B ,  an appropriate 
certificate wi ll be received by the trans fer 
agent from the depo s i tory out of the " work 
and s upp ly " . The trans fer agent wi l l  then 
i ssue a new certi fica te to A and B .  There 
are two underlying principles : ( 1 )  that 
ins titutions who deal subs tantially ordinary 
inve s tors w i l l  be content to have thei r  
certi f i cates held initia l ly in " s tree t  form" 
and memb�r broker and ultimate ly in the 
depos itory ' s  name and wi ll not ins i s t  on 
taking pos ses sion of certi ficates reg i s tered 
in their own names and perhaps lodging them 
in a b ank for safekeeping . 
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The depos i tory concep t has grown out o f  the fact that 
a certificate is a symbo l and information carrier for an 
intangible intere s t . 

In Nor th America, the route idea o f  a central 
depository was to take advantage of the fact 
that many certificate s  spend mos t  of the ir 
l i f etime dormant in safekeeping , and one 
important p lace for safekeeping is the 
broker ' s  o f fice . When the certificate s  o f  
both buyer and seller are lodged in a 
depository , the locus and record keep ing is 
centrali zed , and if the non-ownership i s  in 
the depo s i tory , no phys ical delivery is 
required and no ' alteration in the records o f  
the transfer agent . 

I an Baxter , in his article " New Mechanics for Secur i ty 
Transaction s " , sets out s everal examp les o f  depos itories 
operating on a nominal ownership basis following by examp le s  
of depos itories operating o n  a real ownership basis with 
the pros and cons o f  both . With respect to the depos i tory 
oper ating on a nominal ownership bas is Mr . Baxter had this 
to say : 



Cons ider s e lf-regis trable securities from 
X to Y ,  both of whom use brokers and the 
s ame depos itory . Before the sal e , the 
s e curities are in the name of the depos i tory 
he ld for the account o f  X ' s  broker . The 
trans ferr age records the depos i tory a s  
owner , and dividends , etc . , are transmitted 
to the depos i tory for distribution . The 
depository is concerned with which broker ' s  
account i t  is holding for , and not with the 
broker ' s  customers . I t  i s  in the broker ' s  
back offices that we find records o f  real 
as opposed to nominal ownership . In order 
that dividends and notices can be f inally 
dis tributed . There i s  no delivery o f  a 
certificate in the X Y s ale and change o f  
ownership i s  symboli zed by alte r ing the 
computeri zed records of a depos i tory . In 
princ ipl e  this is the s ame as a change in 
ownership which depends on alte ring s tock 
and bond register s , excep t  that the changes 
are recorded by the depos i tory and not by 
the trans fer agents , and the recorded 
changes r e late to brokers ' accounts and 
not to real owners .  So , in transactions 
o f  the type of X Y ( i . e . , employing brokers 
in the central depos itory ) , the certificate 
ha s vanished from the s cene . But such 
transactions are not the only ones where 
the certificate merely , moves from safekeep ing 
to safekeeping , s ince ba�ks and other 
financial ins titutions piovide s afekeeping 
services . In addition ,r ev�ry inves tor 
has a safekeeping problem, , because the 
certificate i s  active e�ceptional ly 
and dormant norma l ly , and so many inves tors 
might wish to have their certificate s  
lodged with a central depository having 
adequate , s afe and convenient facilitie s . 
I f  this were to happen , the certi ficate 
would become rai avis in the s ettlement o f  
securities trans actlons . I s  the central 
depos itory concep t capable of further develop
ment towards this end? One way , already 
p lanned in practice , i s  to extend the range 
of users o f  the depo s i tory beyond bankers ,  
to include banks and financial institutions . 
The result o f  this will be to produce 
cons iderable " free zing" of the movement of 
securities , vis-a-vis the trans fer agents , 
and an e l imination to the s ame exten t o f  
the certificate , repl acing i t  by data 
fi les kept in computers or o therwise . Mos t  
o f  the ownership data regarding security 
transactions would then be kep t in a three-
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tier recording sys tem , name ly : ( 1 )  trans fer 
agents , who would record the depository as 
owner of s tocks deposited with it ; 

( 2 )  the central depos itory , which maintains 
accounts for depos i ting brokers and financial 
insti tutions , and records s e curities as held 
for the depositors , who , in the proponents 
o f  cases , are agents for the real owners ; 

( 3 )  brokers and financial ins titutions who 
keep data on the real owners and p ay out 
dividends to them . 

Transactions within this sys tem would be 
" certificateles s " . There is , however , in toto 
a great deal o f  record keeping and p as sing---

of documents and data when the work o f  the 
three tiers is added together . 

A lthough a depos i tory for brokers and 
institutions produces a large degree of 
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certificate elimination , i t  has the characteristics 
tha t  the records of the trans fer agent and 
the depos itory were usually only showing only 
nominal owners , and one must refer to the 
records of brokers and financial institutions 
for data on real owners . Could we have a 
cen·tral depository tha t  would hold securi ties 
account on a real ownership and no t on a 
nominal ownership bas is ?  I f  A is X 1 s broker , 
then , under the porposef:l Canadian depos itory , 
X ' s  securities ·will be lodged with the 
depos itory , in street names , to the account 
of A .  However ,  i f � a · depos i tory were operating 
on a real ownership' bas is , A would open an 
account for X at the depos i tory (if X did no t 
already have one} , ' and would lodge the s ecur ities 
in x • s account . This would produce some s igni
ficant differences in the sys tem . 

( 1 )  The number o f ' accounts would increas e ,  if 
s uch depos i ts became popular among inves tors .  
On the other hand , the average volume of 
securities held in an accoun t  and the average 
rate of account activity would decrease . The 
total volume in account activity would be 
spread over a number of real ownership accounts 
greater than the previous number of nominal 
ownership accounts . The number of accounts could 
s ti l l  be res tricted and controlled , if so 



de s ired , by providing that only a broker 
or f inancial ins ti tution may open and 
operate an account on behal f  of a real 
owner .  A change to a real ownership 
basis would increase the number o f  accounts 
to be main tained by the depos itory . But 
the holding of a large number o f  individual 
accounts in a data proces s ing system is not 
uncommon , for example , in the depos i t  account 
systems of the maj or banks . In add i tion , 
real ownership data has to be kept by 
brokers and others with reference to their 
cus tomers and , so , putting a depos i tory on 
a real ownership basis would involve trans fer 
o f  recording functions and a re-organi zation 
from the three-tier system with more record 
keeping and accounting at depository l evel 
and les s a t  broker and f inancial ins ti tution 
level . 

( 2 ) Dividends , proxy noti ce s , and the like 
could be d i s tributed by the depo s i tory 
directly to the real owner s  of the securi ties . 
In many c ases thi s  would i nvolve payments into 
a bank account which work could be automated 
by having communication l inks between the 
depos i tory computer and the . data proces sing 
sys tems of the :b''anks aricf triis t  companies . 
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( 3 )  A depos itory operating on a nominal owner
ship bas is does not earmark s ecur i ties to 
the real owners · and ( analogous to depos i t  
banking ) h a s  an obligation : to deliver e quival ent 
s ecurities to the depos itmr , who will usual ly 
be the real owners broker . · As far as such 
a depos i tory i s  concerned , 1 0 0  shares of R 
corporation belong to X and depos i ted by 
broker A are indis tingui s�ab l e  from 1 0 0  
shares o f  R corporati0n pelonging to Y 
and also deposited by broker A .  So the 
broker is holding his customer s '  securi ties 
in an unearmarked mass in s treet names in 
his depos itory account . I n  the . event o f  
the broker ' s  bankrup tcy thi s  lack o f  ear
marking might produce some intere sting 
questions which would not arise in a 
case o f  a depos itory operating on a real 
ownership account bas i s . 



( 4 )  A sys tem which increases the immobility 
o f  certificate s  will reduce the work of 
the trans fer agents . I f  a depository is 
used in a large maj ority o f  trans actions , 
the trans fer agents will have a small amount 
o f  trans fer work to do . I n  the case of a 
depository operating on a real ownership 
bas i s , a depos i tory wil l  have a l i s t  o f  
a l l  the shareholders that R corporation 
whose certi ficate s  have b een lodged with 
the depo s i tory , and will send dividend 
p ayments to them . 'I'he trans fer agents 
o f  R corporation wil l  show the depository 
as owner of the certificates lodged with 
it , and will show real owners only where 
the depos itory has not been used . Probab ly , 
there wil l  not be a complete list o f  real 
owners of the s tock of R corporation at 
e i ther transfers or depository level , but , 
if the depos i tory i s  popular , i t  will be 
nearer to having a comp lete l i s t . It may 
be that a comp lete l i s t  o f  the real s to ck
holders of R can only be assembled by 
extracting information from the records 
of each of the three tier s , i . e . , trans fer 
agent , depos itory , broker . This raises 
the ques tion whether , in a . real owner ship 
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account system, there would be need o f  
bo th a depository tier and the tran s fe r  
tier . I f  they are each compultori zed , they 
can be amalgamat�d into ' a  combined system 
by es tablishing 'appropria te communication 
l inks (which can tie automatic in operation ) 
between the cbmp�tpr s  'of the trans fer agents 
and the depositqr:f� I f . so , the automated 
transfer agent/dep9sitory system could 
a s semble an up to date l i s t  of the real 
s tockholders of .R  corporation and it could 
s end out dividends ana notices . The back 
o ffice functions of brokers and .other s  , . .  ' . .  would b e  reduced accord�ngly . 

So a change from a nominal ownership account 
bas is to a real ownership basi s , and a 
combining o f  all sys tems between the 
depository and the trans fer agents , could 
be a future deve lopment of the central 
depository concep t .  

Maj or components of the central depository 
system have advocated i ts absorption o f  
all o f  the various functions connected 
with the settlement proce s s  (which inc lude 
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payment and change of ownership ) their 
practica l  argument being , tha t  this would 
bring toge ther a l l  the data and ins tructions 
relating to the various functions of the 
settlement proce ss vli thin the same computeri ze d  
sys tem , " so that tha t  system would have 
" before its eyes "  at one and the s ame time 
a l l  the information needed to s ettl e  the 
transaction " . Again , the maj or components 
are motivated in their advocacy o f  a 
central depositor as a step towards a more 
smoothly functioning securities trans fer 
proce s s  in view of the dis j ointed and 
highly compartmentali zed procedures and 
s teps which are neces sary in the presently 
exis ting system . 

The main present function o f  the registrabl e  
certificate is to symboli ze acquis ition b y  
the trans feree o f  a n  interes t in property 
and to provide identifying particulars �of 
the type and quanti ty of the s ecurities . 
The trans fers certificate , when endorsed 
and del ivered to the trans feree , enab les 
the latter to regi s ter his interes t  with 
the trans fer agent . A certifi cate i s sued 
in name o f  the trangferee l:;lymbol izes that 
he is the owner of an interest in the 
securities .  There is no +eason why there 
should only be one lawt�l, way o f  ach ieving 
the obj ective of symbo ti �ing . termination of 
the seller ' s  intere s t  in '' ,the secur iti e s  and 
the creation i n  lieu df . .3:fl . interes t  in the 
buyer , and both the tiniforin commercial Code 
and the Ontario Bus ines s  ' .Cdrpor,ations Act 
admit a lternate routes t4rougb _ the trans fer 
procedures of a depo sitory . '  Even if the 
concept of a central' .ciepos i tory sys tem were 
fully accepted today the�e would still arise 
certain transa c tions that would be comp le ted 
by physical delivery of - inves tment paper 
such as bearer s e curities , foreign s e curities , 
and trans fers o therwise t��h through tho se 
o f  the sy stem . In view of the technical 
pos s ibil ities of electronic carriage of 
information , it would seem des irable to 
have fairly open ended provis ions that 
would make pos s ible both exis ting modes o f  
trans ferring title and others tha t might 
arise in the future . Article 8- 3 2 0  of the 
Uniform Commercial Code provides that 

''in addition to o t.her me thods , a trans fer 
or p ledge of a s ecurity or any intere s t  
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therein may be e ffected by the making o f  
appropriate entries i n  the books of the 
clearing corporation . " 

The Ontario Bus ines s  Corporations Act ,  
by virtue o f  s .  9 1  have adopted en toto 
Article 8- 3 2 0  which s e t  out the mechanics 
for a transfer or p ledge within a central 
depos itory sys tem . 

To balance the s cale somewha t ,  there are disad
vantages to the central depos itory concep t ,  
s uch a s  ending direct relationship be tween 
the corporate is sue r  and its stockholders .  
The cor�orate i ssuer would be concerned 
with fewer re cord s tockho lder s but would 
know much les s  than it does today concerning· 
identity o f  the beneficial owners of i ·ts 
share s . The beneficial owners would find 
his rights as s to ckholder , already attenuated , 
even further delute d . Where a s tockholder 
chooses to register his shares in the name 
o f  a nominee , he takes the risk attended 
on such an arrangement such ris k ,  being 
the loss of his right to vote at s tock
holders ' meetings . The individual public 
s tockholder , member of a vanishing breed 
in these days of ins titutionali zed share 
ownership , would be of less consequence 
in corporate affairs than at presen t .  
Therefore , transfer b y  a central depo s i tory 
sys tems could sound the death knell for 
the concept of shareholders ' democracy , 
such as we know it today . There is also 
the ques tion as to whether the mutual 
funds could use this system for their 
portfolio ' s  securities .  There is also 
the pos ition of the s e cured lende r ,  
and \vi th respe c t  to h i s  pos i tion , upon 
taking a share certi fi,ca te as collateral 
security on a loan , this type of trans
action mus t be taken into account and 
appropriate provis ion made for it within 
the depos i tory as wel l  as within the 
enabling provi s ions . Many corporations , 
particularly those with few shareholders ,  
wi ll prefer to us e certificate s  and will 
not find a cos tly computeri zed system 
wor thwhile . 
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