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I. INTRODUCTION 

I t  is the intent of this paper to deal pr imarily with the 
familial obligation of child support in the context of Alberta 
law . Therefore , little or no mention will be made of the 
liability of municipalities and various Government departments or 
of  the numerous social allowances available to the needy, although 
Family Allowance, in particular , has been taken into account by 
the courts before in asses sing the quantum of a maintenance award. 
The paper deals mainly with the obligation of a parent (or of 
one who stands in the shoes of a parent) towards a child . Little 

distinction is made for the illegitimate child and the spe�ial probl' 
it may face in child maintenance legislation since illegitimacy is 
being treated as a separate topic in Institute research . In 
addition , little has been said about enforcement of maintenance 
obligations since it, too, is an area of separate research; 
reciprocal enforcement of maintenance orders , a rather complex 
matter , was left for future investigation . 

The paper concentrates on Alberta statute law--its 
his toryu j udicial interpretation, and its problems� Highly 
contentious issues concerning the extent and duration of maintenance 
obligations are treated and any recommendations felt necessary by 
the researcher are included for consideration. A number of other 
topics and issues are treated and the paper also contains a lis t 
of Esues for further consideration and an appendix of Alberta 
statutes relevant to the material dealt with in this paper0 it i s  
an extensive, but not exhaustive, collection of child support 
s tatutes in Alberta .  

Although the paper reflects conflict between provincial 

and federal legislation ( particularly The Divorce Act} on certain 

points, the general consensus on the main j urisdictional issue 

which faces child support statute law was stated and resolved thus 

in Heikel v .  Heikel ( 19 7 1) 1 R.F . L. 3 2 6 (A1ta . C . Ao )  at 3 26: 



Although the questions of alimony , maintenance 
and cus tody of children are matters of property 
and civil rights over which the provincial 
legislatures are given exclus ive j urisdiction, 
!under The B . N . A .  Act 1 8 6 7  (Imp . ) , 30 & 31 Vict. , 
c .  3, s .  9 1] these matters are inseparable from 
the power to grant dissolution of marriage . 
!under The B . N . A .  Act 18 6 7  (Imp . ) , 3 0  & 3 1  Vict . , 
c .  3, s .  9 2] .  Therefore , s s .  1 0  to 12 of �he 
Divorce Ac t are not ultra vires of  the Parliament 
of Canada becaus e they confer on a court granting 
dis solution of marriage j urisdiction to make orders 
corollary to divorce ,  in respect of cus tody and 
maintenance . !from headnote] . 

2 

Re ilinaldi v .  Rinaldi 119 7 5] 9 O . R . {_2d) 109  (H�gh Ct . of Justice) 

at 110 ( headnote) had this to say on the matter : 

The Divorce Act ,  R . S . C .  19 7 0 ,  c .  D-8 ,  which provides in 
s .  11 for the granting of corollary relief in the form 
of custody and ma·intenance of the children of a marriage , 
does not fully occupy the field as regards such matters . 
Such ancillary relief is to be made " having regard to 
the conduct of the parties and the condition, means 
and other circumstances of each of them, " whereas the 
Court under its inherent j urisdiction in exercising 
the prerogative of the Crown as parens patriae in 
respect of infants and under the Infants Act , R . S . A .  19 7 0 ,  
c .  2 2 2 , retains the power to have regard for and to 
protect the welfare of such children in so far as that 
is not done under the Divorce Ac t .  

Despite these conflicts , both provincial and federal courts 
continue to make orders in overlapping j uri sdiction and without 

cons titutional difficulty. 

The paper begins with an investigation of the his tory of 
child suppor t law in Alberta . 



II. HISTORICAL APPROACH TO CHILD SUPPORT LAW IN ALBERTA 

A . The Doctrine ·of Parens Patriae 

It is not an easy task to trace the development of 

3 

child support law in English common law j urisdictionso At 
common law, a parent's duty to maintain his child was merely 
a moral duty and not a legal one--unless neglect of the child 
led to criminal proceedings. (Present Criminal Code provisions 
will be discussed later in the paper. )  Therefore, the extent 
of the legal obligation that exists with certain individuals 
today to support children has been the creation of a " hodge
podge" of statute law ,  with a resultant lack of uniformity . 

The child support obligation may be properly said to 
derive from the doctrine of the Crown as parens patriae, 
explained as follows in 8 Halsbury ' s  Laws of England (4th Ed .. } 

5 8 7- 5 8 8: 

As liege lord and protector of her subj ects , 
the Sovereign enj oys the prerogative right of 
taking care of the persons and estates o f  minors 
and mentally disordered persons, and of superin
tending charities , although the exercise of those 
powers has now been delegated by the Sovereign or 
assigned by s tatute to various authorities .. 

Jurisdiction in respect of wardships of minors 
and the care of their e states is expressly ass igned 
to the Family Division of the High Court of Jus tice , 
whilst local authorities have duties in respect of 
children in need of care and control . 

The existence of this doctrine of the authority of 
the Crown as ultimate guardian of infants within its j uris
diction is explained by Pollock and Maitland thus : 

That the king should protect all who have no 
other protector , that he is the guardian above 
all guardians is an idea which has become 
exceptionally prominent in this much governed 



countrye The king's. justices see no great 
reason why every· infant should have a permanent 
guardian , because they believe that they can do 
full jus tice to infants . l 

The authority of the Crown as parens patriae was 
originally exercised by the Chancellor and then later by 

4 

the courts of Chancery . In Alberta , this power was 
specifically reserved to the Supreme Court by section 1 6  o f  
the Judicature Act ,  R. S . A. 197 0 ,  c .  19 3 and this jurisdiction 
has in turn been passed to the District Courts and Surrogate 
Courts (The District Courts Act , R . S . A .  197 0 , c .  111 , s .  37 
and the Surrogate Courts Act , R . S . A. 1 97 0 , c .  357 , s . l3 } . 2 

According to Richard Gilborn , this equitable jurisdiction 
based on the welfare of the child, can ,  by Alberta case law ,  
only be exercised concerning " infant" children ; in Alberta , 
this of course ,  means those children under the s tatutory age 
of maj ority of eighteen years . 3 After eighteen years , 
allowing maintenance for adult children is a matter of 
statutory interpretation for the Courts and will be discussed 
later in this paper . It  is interes ting to note that although 
there is a profusion of case law and literature claiming the 
welfare of the child to be the paramount concern in cus tody 
issues , much less reference is made to it in the context 
of maintenance . Presumably though , as mentioned the doctrine 
of parens patriae was based on this " best interes t  of the 
chi ld" test .  Further material on this point will follow . 

B .  Blackstone ' s  England 

From the doctrine of parens patriae , then , the Crown 
felt its obligation toward infant children , but our more 

1Pollock and Maitland , The His tory of English Law 
(2nd ed . 1911) , 4 4 5 . 

2Gilborn , Maintenance of Children in Alberta , .Institute Pa] 
( 1 9 7 3 )  4 6- 4  7 .  

3 Id . ,  at 5 0-5 1 .  



5 

immediate concern should well be the development of the legal 
duty of the parent to maintain and support his child . 
According to Blackstone, parents had basically three main 
duties to their legitimate children : (1)  to maintain them , 
{ 2 )  to protect them, and ( 3 )  to education them . 4 He aptly 

describes the maintenance duty in this way : 

The duty o f  parents to provide for the maintenance 
of their children is a principle of natural law; an 
obligation , says Puffendorf , laid on them not only 
by nature herself , but by their own proper act ,  in 
bringing them into the world : for they would be in 
the highest manner inj urious to their issue , if they 
only gave the children life , that they might after
wards see them perish . By begetting them therefore 
they have entered into a voluntary obligation , to 
endeavor , as far as in them lies , that the life 
which they have bestowed shall be supported and 
preserved . And thus the children will have a 
perfect right of receiving maintenance from their 
parents . 5 

Blackstone then goes on , in his Commentaries , to 
commend Montesquieu ' s  observations that the establishment o f  
marriage in all civilized s tates i s  built on this natural 
obligation of the father to provide for his children ; he 
s ays that municipal laws of "well-regulated s tates11 have 
taken care to enforce this duty , though providence (natural 
affection) serves much more effectually in doing so--, in the 
author ' s  opinion , an as tute remark with relevance even today . 6 

In describing the extent of this parental duty, Blackstone 
says that children have the natural right to necessary 
maintenance only but no more , as for example , by way of a 

testamentary document . The principles of  testamentary freedom 
were responsible for this . 

Blackstone ' s  parental duty to educate onews child 

4 . . . . . . . .  . · I .  Blacks tone , Comroentarles on the Laws of En�Jand 
(1st Ed. 1 7 6 5 ) , 4 3 4 .  

5 Id. , at 4 35 . 

6Ibin_ 



is also of  concern here� for a substantial portion of 
maintenance monies ordered to be paid today are to take 

care of educational costs . Blackstone put the requirement 
simply : it i s  a duty of parents to their children to give 
them an education suitable to their s tation in life . 7 

The obligation to illegitimate children at the time 
to keep and sustain the child was one to be borne by the 
mother or reputed father;.this ,  however , had not been the 
common law .  

c. The ·coiTinion Law 

6 

At common law a father was under a duty to maintain only 
his legitimate minor children and to provide them with food , 
clothing , lodging and other necessaries . 8 But the duty , as aforesa 
was a moral one and was wholly unenforceable . The case of  
Mortimer v .  Wright ( 1 84 0 )  6 M .  & W o  4 8 2 is often cited to show 
that a child has never had an agency of necessity and:.that a 
father , at common law ,  was under no legal obligation to reimburse 
one who supplied his child with neces saries . Bromley , the family 
law text writer , speaks of the common law position this way : 9 

Unless he cons tituted the child his agent , the 
only way in which he could be compelled to fulfill 
his obligation was through the wife ' s  agency of 
necessity , which extended to the purchase o f  
necessaries for the children of the marriage as 
well as for herself . [Bazeley v .  Forder ( 1 8 6 8 )  L . R. 
3Q . B . 5 5 9] . With the abol1t1on of the wife ' s 
agency of neces sity ,  the common law position is now 
of purely his torical interest.  

It  mus t  be noted , however , that the wi fe ' s  agency of necessity 
has not-been abolished in Alberta so that the common law may have 

relevance here . l O  

7 Id . , at 43 8 .  

8Bromley , Family Law ( 4 th Ed.  19 71)  4 6 9 .  

9 Id . , at 4 6 9 - 4 7 0 . 
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At common law, neither the father nor the mother of an 
illegitimate child was liable for maintenance , but Poor Law 
legis lation cast upon the mother the obligation of maintaining 

her illegitimate child.11 In addition , a 15 7 6  statute empowered 
justices to make an order on the putative father for maintenance 
of an illegitimate child charged to the parish . 12 Only with an Act f 
the further Amendment of the Laws relating to the Poor in England13 

(Imp . ) ,  7 & 8 Vie . ,  c. 101,  was the mother given power to apply 
for an order for maintenance to be paid to herself . I t  was ,  o f  
course ,  true that a father could accept liability by contracting 
with the mother to pay her regular sums for the support of their 
child with consideration being , of coursef a neces sity. 

The moral obligations toward legitimate and illegitimate 
children at common law, then , s tood as previous ly outlined .  
However ,  the text writer Bevan sugges ts that despite the unenforce
able nature of these duties, the rule at common law may have been 
(and s till be) that a liability to pay for necessaries would be 
implied if the father deserted the child; he cites Urms ton v .  

14 Newcomen ( 1 8 3 6 )  4 Ad . & E l .  8 9 9 .  

D. The' p·oo·r· L·aws 

Blacks tone ' s  first parental moral obligation for child 
maintenance became a legal obligation by virtue of the old Poor 
Laws o f  England . All of these laws seemed overwhelmingly concerned 
with lifting the burden of maintenance of the poor, lame, young , 
etc. off o f  the local parish and placing it upon the shoulders 
of a relative . The Crown seemed much less anxious to care for its 
charges . 

11 Supra footnote 8 at p .  4 7 9 . 

12 1 8  Eli z .  1 ,  c .  3 a s  per Id.  a t  4 8 0 . 

1 3Also referred to in thi s work as the Poor Law Amendment 
Act of 1 844 . 

14Bevan , The Law Relating to Children ( 19 73 )  4 5 3." 
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The maj or s tatute of the eo-called "Poor Laws" concerned 
with the child support is sue was An Act for the Relief of the Poor 
( Imp . ) 4 3  E li z .  1 ,  c .  2 . 15 The Act made provis ion for the 
setting to work of poor children whose parents were not thought 

' 
able to keep and maintain their children . In additio� , money 
was to be raised in the parish for the putting out o f  such 
children as apprentices .  The s tatute established a special duty 

I 

as well . . I t  contained a provision that poor persons , meaning poor , 
old , blind , lame , impotent or other poor persons unable .to work 
(including children , therefore ) , were to be relieved and 

maintained by their grandparents , p arents or children if these 
persons were of sufficient ability at a rate set by the Justices 
of Peace . The penalty for failure to provide relief and 
maintenance for these persons �as twenty shillings per month for 
each month that the relative failed, to provide thi� maintenance for 
the poor person . 

An earlier s tatute (see An ,Act for the S ettiJ:l.g of the Poor 
on Work , a:r-d for the avoiding of Idleness (Imp . ) ,  1 8  Eli z .  1 ,  c .  3 )  
had dealt with the issue o f  support of illegitimate children. Not 
only were Justices given the discretion to make an order for the 
keeping of every such child , charging the moth�r or reputed 
father with the payment of money for the relief o f  the child, but 
Jus tices were able to order the punishment of the mqther and 
reputed father of a bastard . The Act was later repealed (4  and 5 
win. 4 ,  c .  7 6 ) . 

The next maj or s tatute was An Act for the Amendment and 
better Administration of the Laws rel�ting to the Poor in England 
and Wales (Imp . ) , 4 & 5 Wm . 4 ,  c .  76 . 1 6  The Act made it clear 
that a poor person was liable to relieve his wi fe or children and 
had been since 1 6 01 ( 4 3  E li z .  1 ,  c .  2 ) , notwiths tanding that relief 
may have been given to the wife 6r the child (under s ixteen years ) . 

1 6 0 1 . 

• J t ' •. • 

15Also referred to in this work as the Poor Re�ief Act o f  

16Also referred to in this work as the Poor L aw Amendment 

Act. 1 8 3 4 . 
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The statute created a duty on a husband to maintain the children 

of the wife born before the marriage (whether legitimate or not )  
until age 1 6 .  The mother o f  i llegitimate children was hereafter 
bound to maintain the same until 16 years of age or upon other named 
events. And the s tatute enabled , as aforementioned, the court of 
the quarter sessions to make an order on a putative father of a 
child for its support up to seven years . 

An Act for the further Amendment of the Laws relating to the 
Poor in England [mp .l7 & 8 Vie . , c .  1 0 1  was the final Poor Law of 
importance to this discussion . The Act had amended provisions 
for the making of an order oh a putative father for maintenance 
of his child and for the enforcement o f  such orders ; the money 
was made payable to the mother or anyone given custody.under the 
Act .  The order ceased upon the child attaining thirteen years, 
on the marriage of the mother , or after the death of the child . 
A mother was made punishable for neglect or de sertion of her 

bastard child , if able wholly or �n part to maintain the child; in 
the event of her death or incapacity , proceedings were again 
possible against the putative father . 

E .  An Act to Amend the Law relating to Divorce and Matrimonial 
Causes in England (Imp . ) ,  20 & 21  Vie. c .  8517 

This piece of English legislation formed an early part of 
the statute law in Alberta concerning matrimonial support. The 
relevant portions read as follows : 

XXXV· In any suit or other proceeding for 
obtaining a j udicial separation or a decree 
of nullity of marriage , and on any petition for 
dissolving a marriage , the court may from time to 
time , before making its final decree , make such 
interim orders , and may make such provision in 

1 7Also referred to in this work as the Matrimonial Causes 
Act ,  1 8 5 7 or the Divorce and Matrimonial Causes Act of 1 8 5 7  or 
the Divorce Act of 185 7 .  



in the final decree, as it may deem j us t  and 
proper with respect to the custody , maintenance ,  and 
education of the children of the marriage whose 
parents is the subj ect of such suit or other 
proceeding , and may , if it shall think fit, direct 
proper proceedings to be taken for placing such 
children under the protection of the Court of 
Chancery . 

10 

XLV. In any case in which the court shall pronounce a 
sentence of divorce or j udicial separation for 
adultery of the wife , if it shall be made appear to 
the court that the wife is entitled to any property 
either in possession or revers ion , i t  shall be 
lawful for the court , if it shall think proper ,  to 
order such settlement as it shall think reasonable to 
be made of such property , or any part thereof , for the 
benefit of the innocent party , and of the children o f  
the marriage , o r  either o r  any of them . 

An amendment to the Act in 1 8 5 9  (An Act to make further 
provi sion concerning the Court for Divorce and Matrimonial 
Causes (Imp . ) , 22 & 2 3  Vie . , c .  6 1 ,  s s . 4 and 5 . )  made it pos sible 
to make maintenance orders after a final decree of j udicial 
separation , mullity of marriage , or dissolution of marriage for 
the children of the marriage and to also make at such a time orders 
with reference to the application of the whole or part of such 
property as was settled for the benefit of the children of the 
marriage or their respective parents . 

I t  is an arguable point whether in ordering a father in 
divorce proceedings to contribute to the education of his children e 
beyond the usual statutory requirements , ( the pos s ibility of which � 

be discussed later ) , the Court is ( 1 )  exercising i ts inherent 
equitable j urisdic tion as parens patriae in controlling the exercise 
of natural parental authority unfettered by statute law or 
( 2 )  if present divorce legislation (Federal ) ,  derived in part 
from the English legislation above , creates a new obligation 
upon parents . (See crump v .  Crump ( 1970)  74 W . W . R .  4 11 

18  Alta . s.c.) 

18Rus sell , Guardianship , Ins titute Paper ( 1 973 ) 2 0 .  



F .  Applicability of English Statute Law 

Due consideration has been given to thes e pieces of 

11 

English legislation not only for their historical value but 
becaus e o f  the fact that there has been £airly recent litigation 
on the ques tion of their applicability in Canadian law� Different 
j urisdictions have , of course , come.up with varying opinions on 
the applicability o£ these laws . In Childs v .  Forfan ( 1 9 2 1 )  51 
O . L . R. 2 1 0  (Ont. CeA . ) it was held that the Statutory Poor Law 
of England which imposed a duty upon a parent to support his 
child was not introduced into Upper Canada. 

In B . C . , however , the case of Jaeger Vc Jaeger ( 1 9 6 7 }  6 0  
W . W . Re 4 1 7  (Family Ct. ) said that the liability o f  a husband to 
his wife1s child £or maintenance derived £rom the Poor Law 
Amendment Act, 1 8 34 , 4 & 5 Wn� 4 ,  Co 7 6 , which by virtue of the 
English Law Act ,  RSBC. l 9 6 0 ,  eh . 129 , is part o f  the law of B . C .  
( and other cases were cited as authority for this ) . Schmidt v .  
Schmidt ( 19 6 3 )  44 W . W . R. 613 , (B . C . S . C .  Chambers )  further 
testified to the validity of the Poor Relief Act of 1 6 0 1  in B . C .  
law and the duty therein on a £ather to provide necessaries for 
his child . Both of these cases came a£ter a conflicting 
decis ion in Re Creery v .  Creery ( 19 6 2 )  3 9  W . W . R. 62 0 (B . C . Ctye et.) 

which maintained the inapplicability in B . C .  of the Poor Relief 
Ac t of 1 6 0 1 . The matter seems to have been settled along the 
lines o f  the Creery case with the 1 9 7 0  B . C .  Court of Appeal case o f  
McKenzie v. McKenzie ( 19 7 0 )  73 W . W . R.  2 0 6 . The •eourt s tated there 
that the English Poor Laws were " from local circums tances 
inapplicable" in B . C .  and never became nor were now a part of the 
law of the province . Something on point was found concerning 
decisions of Alberta courts ; some cases were found which as sumed the 
laws were applicable in Alberta . See i . e .  P. v .  B. ( 1 9 6 4 )  4 9  W . W . R. 
4 35 (Alta . D .  et . ) . 

Some early cases in B . C. and Manitoba decided in favour of 



the applicability of the Divorce and Matrimonial Laws Act, 
18 57 (Sheppard Ve Sheppard ( 1 9 0 8 )  13  B . C. R. 4 8 6  (B . C.)  and 
Hor�shok v .  Horoshok ( 1 9 6 5 )  5 3  W . W . R.  4 8 2  (Man . ) ) . The 1 8 5 9  
amendment to the Act was however not applicable in B . C .  
Betsworth v .  Betsworth [ 1 9 4 2 ]  W . W . R .  4 4 5  cit 45 1 .  

12  

In Board v.  Board ( 1 9 1 9 )  2 W .W . R . 940  ( P . C . )  a case on 
appeal from the Supreme Court of Alberta , their Lordships were o f  
the opinion that the· effect of the North-West Territories Act 
6 0-61 Vie . , c .  2 8  was to make the English law of divorce as 
established by the Divorce Ac t of 1 8 5 7 ,  apply to the Territories 
as well as to Alberta . One j udge in In Re_G .  ( 1 9 2 2 )  1 W .W . R .  978 
at 9 8 1  (Alta . s . c .  (A . D .  ) ) alluded to its applicability as well . 

In the Supreme court of Alberta (A . D . )  decision in 
Ferguson v .  Ferguson [ 1 9 4 9] 2 W . W . R.  879 it is evident that the 
relevent provis ions of the Domestic Relations Act at the time 
were s imilar to section 3 5  of the Matrimonial Causes Act of 
1 8 57 and to that extent as well we rec eived English law on point . 
In addition , the similarity o f  cited sections of the Maintenanee 
Order Act in force at the time to 4 3  Eliz . 1 ,  c .  2 and 4 & 5 Wm . & 1 
c .  70 would lead the author at leas t to believe that the English 
Poor Laws are relevant to Alberta law if not in themselves , then 
at least by their incorporation into existing provincial statutes . 
As a re sult of the cas e ,  it was held that Alberta courts have the 
power to make orders in a divorce case for the maintenance of 
children over 16 ; this was not the case in Saskatchewan unles s  
exceptional circumstances were found to exist,  according to 
Faustman v .  Faustman (19 5 2- 5 3 )  7 W . W . R. In.  S )  373 . But sub

sequent legislation and litigation has allowed for orders to age 18  
and ove r . 1 9  

G .  Alberta Statute Law Development 

Alberta law concerning child support basically begins , then 

1 9  The Queen ' s  Bench Act , 1 9 6 0 ,  c .  35 , s .  37 ( 2 ) . Now R. S . S .  
1 9 65 , c .  73 , s .  37 ( 2 ) . Elash v .  Elash (1 9 6 3-4 ) 4 5  W . W . R. 9 4  
(Sask . Q . B . ) 
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with The North-Wes t  Territories Act , 6 0 - 6 1  vie . , cQ 2 8  and the 
numerous s tatutory additions of the twentieth century. The 
relevant sections of this Act as amended (CoO� of  the North-Wes t  
Territories o f  Canada, 1 8 9 8 )  read a s  follows: 

11 . Subject to the provisions of this Act, the 
laws of England relating to civil and 
criminal matters , as  the same existed on 
the fifteenth day of July , in the year of 
our Lord one thousand eight hundred and 
seventy , shall be in force in the Territories, 
and in so far as the same have not been or are 
not hereafter repealed, altered, varied, 
modified or affected by any Act of the 
Parliament of the United Kingdom applicable 
to the Territories , or of the Parliament 
of Canada , or by any Ordinance of the 
Lieutenant Governor in Council or of the 
Legislative As sembly . 6 0-61 Vie, cG 2 8 , s .  4e 

12 . All laws and Ordinances in force in the 
Territories, and not repealed by or in
consistent with this Act ,  shall remain in 
force until it is otherwise ordered by the 
Parliament of Canada, by the Governor in 
Council , or by the Legislative Assembly under 
the authority of this Act. 6 0- 6 1  Vie . , c . 2 8 ,  s . 5. 

1 .  THE JUDICATURE ORDINANCE 

It would seem sufficient for present purposes to speak 
only generally about the appearance of various provincial 
statutes dealing with the maintenance of children . Some of the 
earliest provi sions came with the Judicature Ordinance , c.o. 1 8 9 8 ,  
c .  2 1 . There were provisions for the sale or mortage of real 
estate for maintenance of a lunatic or hi s family . The ordinance 
provided that upon the petition of a mother of an infant whose 
father was dead, the court or judge could " • • •  also make an order 
for the maintenance of the infant by the payment out of the 
es tate to which the infant is or shall be entitled of such sum 
or sums of money from time to time as according to the value of 
the estate such court or j udge thinks j ust and reasonable . c.o. 

21 , R. 5 65 . " 2 0  A maintenance order might also be given when 

2 0Judicature Ordinance , c.o. 1 8 9 8 , c .  21 , R.  5 65 .  
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reviewing a mother ' s  tes tamentary appointment of guardians . 

The ordinance ,  in addition , contained prov1s1ons 
reminiscent of the Poor Laws , providing for the apprenticing 
o f  infants . In the matter of an application for access or 
delivery of the child to the mother , the court or j udge were 
empowered to 

" • • •  make an order for the maintenance and 
education o f  such infant by payment by the father 
thereof or by payment out of such sum or sums of 
money from time to time as according to the 
pecuniary circumstances of such father or the value 
of such estate the court or j udge thinks j ust and 
reasonable • • • •  " 

Finally , the Judicature Ordinance contained sections dealing with 
the enforcement of orders made for child maintenance and sections 
concerning the disposition of property of an infant by order o f  
the court where it would be i n  the best interes ts of the child 

�aintenance , for example ) . 2 1  

2 .  THE TRUSTEE ORDINANCE 

In addition to some early ordinances and s tatutes concerning 
illegitimate children and their support (Ord .. 1 9 0 1 ,  c .  13 , s s . 3 & • 

Ord . 19 0 3  ( 2 )  c .  1 9 ,  and s. A .  19 0 6 ,  c .  1 9 )  '· there appeared in 1 9 0 3  
The Trustee Ordinance ( O  .. A .  1 9 0 3 , Sess . 2 ,  c. 11 ) . As the fore
runner of our present Trustee Act,  R . S .A.  1 9 2 0  c .  373 , it 
contained provisions for the maintenance of infants . The sections 
concerned allowed trustees to apply income for the maintenance 
o f  an infant where property was held in trust for such infant . 2 2  

S uch property could , by virtue o f  this Ordinance be sold by leave 

21 Id . , R .  574 . 

2 2The Trustee Ordinance ,  O . A .. 1 9 0 3 , Ses s .  2 ,  c .  11 , s s . 24 -21 
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of a j udge and proceeds thereof applied for the maintenance and 
education of such infants, further provis ions dealt with 
application and investment of any surplus of moneys so  realized. 

3. THE CHILDREN'S PROTECTION ACT OF ALBERTA 

In S.A .  1 909, c .  12 , The Children's Protection Act of 
Alberta 5 ·'it was made poss ible ··for a municipality or the Children ' s  

Aid Society to recover from a parent maintenance expenses for 
11 children11 (actually or apparently under the age of sixteen years} 
that were taken into their care. This Act provided the base 
for what is presently our Child Welfare Act ,  R. S . A .  1970 , Co 4 5 . 
I t  was made clear in the Act that maintenance of such children 
by the Society did not relieve others of liability for care� 

4 .  THE INFANTS ACT 

The next maj or piece of legislation of .concern prior to 
the 1 9 2 2  Revised Statutes editions was The Infants Act ,  S .A .  1 9 1 3  
(2nd Sess. }, c .  13 . The Act enabled the Supreme Court to make 
any order for the maintenance of the infant that it felt reasonable 
by payment by the father or out of any estate to which the infant 
was entitled according to the pecuniary circumstances of the 
father or value of the estate (Section 2 ( 2 ) ) .  The court was also 

given power to order repayment by the parent of costs of  bringing 
up the child to one �ho undertook the task .  The court was entitled 
order the sale , lease, or other disposition of any real estate 
of the infant wherever necessary in the interest of the child 
or where necessary or proper for the maintenance or education of 
the infant . Maintenance orders could also be made where an 
estate was settled for life with a power of appointment in favour 
of the children of a life tenant where necessary for the maintenance 
or education of such children . There were even provisions to 
enable the Supreme Court to order dividends of stock belonging 
to infants to be applied for their maintenance . The word 11parent" 
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itsel f ,  a s  used in the Act ,  was even defined ( Section 8 )  in 
maintenance terms , --the express ion was to include " • • •  any person 
at law liable to maintain such infant • • •  " ,  although this section 
was later repealed . (See An Act to amend An Act respecting 
Infants , and to Provide for Equal Parental Rights , S . A .  1 9 02, 
c .  1 0 , s. 8 ) . The main provisions of the Act have survived 
to form the present s tatute by the same name (R. S .A .  1 970 , c .  
1 8 5 ) . 

5 .  THE MAINTENANCE ORDER ACT 

Before introducing The Maintenance Order Act, S . A .  1 9 2 1 ,  
c .  13 fully , i t  i s  worthy to mention two intervening pieces o f  
legislation dealing with points of interest to this discussion . 
An Act to provide for an Administrator of the Estates of In£ants 
and an Official Guardian of Said Estates , or " The Official 
Guardian Act" (S . A .  19 17,  c .  19 ) was designed to protect the 
varied interests of  children . In 1 9 1 9 , An Act Granting 
Assistance to Widowed Mothers Supporting Children , or " The Mothers 
Allowance Act, " added to a body of social assistance-type legislati< 

The Maintenance Order Act ,  S . A. 19 21 , c .  1 3 , appears to 
have been a fairly important and major child support s tatute . The· 
basic statutory maintenance obligation created therein appear to 
the author to be based upon the wording of . the old Poor Laws 

i . e  • .  43 Eli z . c .  2 .  The definition of " child" included illegitimatt 
children , children of children , and children o f  a spouse by a 
former marriage . Section three of the Act created the basic 
support obligation and read as follows : 

3 .  The husband , wife , father , mother and children 
of every old , blind , lame , mentally deficient or 
impotent person , or of any other poor person 
who is not able to work , shall provide 

23 See S . A .  1 9 1 9 , c .  6 .  



maintenance , including adequate food , clothing, 
medical aid and lodging , for such person . 

( 2 )  The father of and mother of every child 
under the age of sixteen years shall provide 
maintenance , including adequate food, medical 
aid and lodging for such child. 
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( 3 )  This section shall not impose any liability 
on any person to provide maintenance for another 
if he is unable to do so out of his own property 
or by means of his labour ; nor shall it impose 
any liability in favour of an person who is able 
to maintain himself . 

Subj ect to the other provisions of the Act, 
the hierarchy of liability went as follows : the father was 
primarily liable ; if he was unable to provide but the mother 
was able, then she became secondarily liable . By the same 
proces s ,  grandfather and then grandmother became liable. 

Section five enabled a j udge to obtain summarily a 
maintenance order agains t a person liable to maintain a child 
and who had failed to do so ; failure to comply with a maintenance 
order became a summary conviction offence with an attached fine 
of less than five hundred dollars or , in default, imprisonment 
not exceeding three months . Particulars of a maintenance order 
were also outlined . The Act has remained subs tantially un
changed (R. S .A. 1 97 0  c .  2 2 2 )  except to exclude illegitimate 
children from the provisions therein . 

6 .  THE REVISED S TATUTES AND THE GROWTH OF THE BODY OF LEGISLATION 

For purposes of  economy and due to the proliferation of 
provincial legislation , the post 1 9 2 1  legislative growth of 
child support law was traced by way of the appearance of new 
leglislation in the revised statute editions and then followed 

backwards to the first enactment of the Act in question . 

It  is hoped that a cursory investigation of the chronological 
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appearance o£ the statutes will s erve a useful purpose in illus
trating the legis lators ' approach to the various aspects of  
child support law and the priority given to each . 

( a )  1 922-194 2  

During this period , four maj or s tatutes appeared .  The 
firs t  was The Children of Unmarried Parents Act ,  S . A .  1 9 2 3 , c .  5 0 ;  
the Act enabled the mother to apply for aid and it was possible 
that the putative father would have to pay maintenance costs of 
the child { as well as  the mother) . The Act placed legitimate 
children before illegitimate children if finances were con
strained . The Act.was repealed and superceded in 1 9 4 4  by The 
Child Welfare Act ( see S . A .  1 9 4 4 , c .  8 ,  s .  1 30) . 

The second maj or statute was The Domestic Relations Act ,  
1 9 2 7  (S . A .  1927 , c .  5 ) . Parts of The Infants Act and of The 
Judicature Act (formerly the Judicature Ordinance} were repealed 
�d incorporated into the Act .  In its initial stages this Act , 
which seems so important to present child support litigation only 
provided for maintenance orders to a deserted maimed woman and to 
other third persons on her behalf ; that is , under the part dealing 
with protection orders . The present Act (R. S .A .  19 7 0 ,  c .  113 ) 
contains provisions in Part 4 for the maintenance of children of 
a divorced woman and for children of a woman who has not been 
" deserted" , by way of maintenance order . 

I t  is interes ting to note that passages in the 19 2 7  Act 
( i . e .  s s .  2 2  & 24 } seem to incorporate the provisions of the 

Engli sh Matrimonial Causes Act ,  1 8 5 7  and its amendment in 1 85 9 . 2 4  

2 4see 2 0  & 2 1  Vie . , c .  85 , s .  4 5  for s . 22 of  the 19 2 7  Act . 
and see 2 2  & 2 3  Vie . , c .  6 1 , s .  5 for s .  2 4  of the 1 9 2 7  Act .  
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By virtue of SeAc 1 92 8 ,  c. 4,  The Children's Protection 
Act of Alberta was repealed and a new Act, The Child Welfare 
Act ,  appeared on the books of Alberta s tatute lawc Many of 
the provisions of the Act have been preserved and carried 
forward to our present Act (R. S.A .  19 7 0, Co 45} to enable the 
authorities concerned to adequately provide for neglected children . 

The Alimo�y Orders Enforcement Act first appeared in 
S . A .  193 2 , c .  25  and concerned itself with enforcement of orders 
made under The Maitenance Order Act or The Children of Unmarried 
P arents Act in force at the time . It continues to provide en
forcement today ( ReS . A .  19 7 0 , c .  1 7 )  of  orders under The 
Maintenance Order Act ,  ReS . A .  1 9 70 , c .  2221 The Reciproc�l En
forcement of Maintenance Orders Act ,  R . S�A. 19 7 0 , c .  313 and 
Part 2 of The Maintenance and Recovery Act R. S.A .  19 7 0 , c .  2 23 
in addition to en£orcement of alimony order s . The term 
" alimony , "  as used in the Act ,  is applicable to child maintenance 

as well as to payments to a wife or former wife . 

(b)  1 9 4 3-19 55 

Two new Acts of  importance were passed in 194 7--The 
Maintenance Orders (Facilities for Enforcement) Act, S . A. 1 9 4 7, 
c .  1 3  and The Tes tators Family Maintenance Act, S .A .  1 94 7 , Ce 12 . 
The latter Act enabled the making of orders for adequate provision 
for dependants of a tes tator , dependants usually being nineteen 
years of age or younger .  This Act was incorporated with a 
number of subsequent provisions to form The Family Relief Act as 
it appeared in the R . S . A .  1955 , c.  1 0 9 . The present Act ,  R. S .A .  
19 7 0 ,  c .  1 3 4  has a dependant defined as under eighteen , unles s  
the person suffers from a certain disability and i s  unable to 
earn a livelihood .  

In 1 9 4 9 , The Public Trustee Act was added to the statutory 
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materials on child support (S . A .  1 9 4 9 ,  c .  8 5 ) . This Act 

provided the means whereby advances could be made out of the 
es tates of intestates to infant beneficiaries for thei r  education 
and maintenance . The Act has remained essentially unaltered in 
these respects ( see R . S . A .  1 9 70 ,  c .  301) . 

The Family Court Act , S .A .  1 95 2 ,  c .  3 2 , s .  4 gave the 
Lieutenant Governor in Council the power to confer j urisdiction 
on a named judge in the matters of ( 1 )  maintenance orders for 
deserted wives and families under Section 2 6  o f  the Domestic 
Relations Act in force at the time , ( 2 )  of failure to provide 
neces saries under the Criminal Code ,  and ( 3 ) any charge agains t  
an adult in neglect proceedings under The Child Welfare Act ,  
in force at the time , though these matters were by n o  means 
exhaus tive of a j udge ' s  jurisdiction . A s imilar type or j uris
diction exists today (See R . S . A .  1 9 70 ,  c .  1 3 3 )  and is even 
extended to maintenance orders made against any person by a 
court in reciprocating state and enforceable under the Reciprocal 
Enforcement of Maintenance Orders Act , R . S . A .  1 9 70 ,  c .  3 1 3 . 

( c )  1 9 5 6  to the Present 

Two pieces of social assistance type legislation which 

have recently appeared deserve mention here . The first i s  The 
Welfare Homes Act ,  S . A .  1963 , c� 7 3  which has changed little over 
recent years . It  established homes for the care , rehabilitation , 
and training o f  children and those requiring special care . The 
Second Act was The Department of Social Development Act,  S .A .  
1 9 6 9 ,  c .  101 , now entitled The Department o f  Social S ervices and 
Community Health Act as per the amendment of 1 9 75 ( 2nd sess ion) 
c .  12 ; the relevance of the Act is in its provision for in
vestigation , etc . of  institutions , organi zations and the like 
operating for the care of children . (See R. S . A .  1 9 70 ,  c .  106 , � 

s .  4 (d)  as am . S . A. 1 9 7 1 , c .  25 , s .  6 ( 1 )  (e) ) .  
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The Maintenance and Recovery Act ,  S . Ac 196 9 , c .  6 7  
formed an important addition to child support legislation in 
Alberta . The sections of importance to this discussion have 
remained subs tantially unchanged .  The Act provide s aid to 
mothers or other persons maintaining illegitimate children and provi 
for the making and enforcement of maintenance orders against 
the mother and putative father ( s )  of such children. The 
maintenance orders normally terminate upon the child attaining 
1 6  years , unless he �s attending school or is mentally or 
physically incapable of self-maintenance . Section 5 6  asam S . A .  1 9 71 
67 f Se 1� Of the . . Act prov�ded for the recovery of a�d g�ven for the use of dependent 
children upon failure of the parents to adequately maintain such 
child ; an agreement with the parent(s ) or an order against them 
can be made concerning maintenance of the child. 

The Social Development Act,was brought in by S.A . 1 9 7 0 , 
c .  1 0 4  and basically provided a social allowance to one who 
was properly caring for a child whose parents '\'lere unable or.. 
unwilling to do s o .  A change in the s tatute as a result of a 
1 9 72  amendment was the s triking out of definition section 11 (1} . 2 5  

" Dependant" for the purposes o f  determining the amount of social 
allowance to be allowed to a person to obtain basic necessities for 
himself and his " dependants'� was redefined and extended at the same 
time . 25a A definition appears to replace the old one which was 
as follows : 

" a  child who is dependent for support and who 
( i }  is not over the age of 1 6  years, or 

(ii ) is over 16 years of age and who is attending an 
educational ins titution , authori zed by the Director , or 

( iii ) is over 1 6  years of age and who i s  incapable of 
attending an educational ins titution by reason of 
mental or physic?�-1 incapacity . " 2 6  

and the new definition adds a category for unemployable persons over 

25 See S . A .  1 9 7 2 , c.  88 , s .  5 .  
2 5a See S . A .  1 9 72 , c .  8 88 s .  2e 
2 6The Social Development Act,  S . A. , 1 9 7 0  c .  1 0 4 , s .  11 . 
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The Act also provided that a person getting assistance 

from a municipality may be liable to repay the total or a portion 
of the money provided for himself and his dependants . The Act 
repealed the Public Welfare Act which preceded it. 

Hopefully , this discuss ion of Alberta s tatutory develop
ment concerning child support has been thorough enough (though 
not all of  the amendments were traced) to have served a valuable 
purpose . 
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I t  i s  indeed difficult to generalize about trends in Alberta 
courts on important issues in chilq support lawe In general, 
Alberta decis ions seem to be in tune with those of other provinces 
and in line with the dictates of the Supreme Court of Canada; 
the decisions appear to be made with as  much awarenes s  of con
temporary circumstances as the statutes allow the courts to 
take notice of . 

Alberta case law tends to the established view that 

provincial age of maj ority legislation should not hamper the 
j urisdiction of the courts to award maintenance under The Divorce 
Act to an adult child and up to recently Alberta j udges have 
used their discretion gene�ously. under the federal Act and 
provincial s tatutes to aid the disabled and unemployable as well 

as the adult student . But lately, Alberta courts seem to be 
awakening to the unfair priority given to children (students ) 
of divorcing parents . They are much more a ttentive to the 
inequity of foisting a perpetual student on an unwilling or unable 
parent or of burdening a parent of a mentally or physically 
disabled child forever . (See Day v .  Day [19 7 5] 3 W .W . Ro 5 6 3  (Alta . So( 

But the courts are also desirous in this day and age of 
ensuring that children receive the best care and education possible 
and perhaps feel they must overcompensate when a child comes 
from a home that is breaking up and he i s  likely to feel some of 
the effects of ito 

Case law does not seem to show any improvement in the inter
pretation over the years .of what the maintenance obligation 
specifically consists of . But whatever the obligation entails , the 
courts are sure to place their primary considerations with the 
best interests of the child in determining who must fulfill the 
obligation . 
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A.  Introduction 

2 4  

A compilation of various Provincial and Federal statutes 
concerning the various aspects of child support law accompanies 
this paper ; see Appendix I .  In addition , other j urisdictions will 
be examined briefly and generally here on a comparative basis . 
Recommendations for change in the s tatute law ,  where felt 
necessary by the researcher , will throughout the paper be clearly 
outlined and separated from the body of the work . 

By way of introduction , it seems meaningful to approach 
an investigation of existing s tatute law with some sort of general 
frame o f  reference . It is the opinion of the Ontario Law Reform 
Co��is sion that the law should recogni ze an obligation on the 
part of both parents to support their children to the extent 
that each is able to and having regard to the means and needs o f  
the children . 1 They sugges t  that this basic principle ought to 
underlie all statutes dealing with the area and that the nature 
and scope of the legal obligation to support a child should be the 
same in all of the s tatutes . 2 

At the appropriate points in this paper as various i ssues 
are discussed, references to Alberta law and any adj udication 
upon it will hopefully point out areas which lack uniformity . In 
addition , it may be pos sible to reach some conclusion on whether 
or not a uni form legal obligation approach to child support i s  
possible o r  even desirable . 

l 0 ' R f ' ' ' 1  VI ntarlo Law e orm commlsslon , Report on Faml y Law ,  
Support Obligations ( 1 9 7 5 )  15 4 .  

2 Ibid. 
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(.Insert} Gilborn , however ,  in his paper "Maintenance of Children 
in Alberta , "  Institute Paper (19 73 ) felt di fferently . He said 
at page 7 5 : 

Another question is whether a s tep-fa ther would 
be liable to maintain a s tep-child .under The Domestic 
Relations Act .  I t  is submitted he would not .  It 
would seem that in the context of a specific ex
clusion of liability for illegitimate children in 
section 2 7 ( 7 ) , it would not be pos sible to argue that 
the general term " children" used in section 2 7  should 
include step-children , .at least those not legally 
adopted . The case law on the interpretation of the 
term " child" or " children , "  though very confusing 
would seem to es tablish that it is a rule of 
construction that prima facie the legislative use of 
the terrtr " children" means lawfully conceived children 
excluding illegitimate or step-children . This rule 
of construction is of course , subj ect to being over 
turned by the context or obj ect of a particular 
s tatute or ques tion . The context here would definitely 
seem to exclude a wide il).terpretation of " children" 
since section 27 ( 7 )  speaks of " children of herself 
[wife] and her divorced husband . "  
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B .  Provincial Legis lation 

To develop a context within which to work , it seems 
neces sary to dis cuss generally the Alberta statutory provisions 
relating to Child Support.  A discus sion , therefore , of the 
most relevant provis ions follows . Appendix I ,  as previously 

mentioned , contains the actual provisions themselves . 

( i )  The Domestic Relations Act ,  R. S . A .  1 9 7 0 , c .  113 

Mos t  importantly , this Act has provided a lengthy section 
( section 2 7 )  to make pos sible the is suing of maintenance orders 
for the benefit of deserted children , children of a wife who has 
not been deserted , and children of divorced parents . Section 4 6  
o f  the Act provides whereby the Court may make a maintenance 
order agains t  a father or mother , or out of an es tate of an 
infant for that infant ' s  maintenance requirements . Duration of 
the orders is not mentioned.  

Although no helpful definitions accompany the Act , the 
cas e of Nelson v .  Findlay & Findlay 1 1 9 7 4 ]  4 w. w . R. 2 7 2  (Alta . 
S . C . ) seemed to adopt the ordinary meaning for s uch words as 
11 child" and 11parent" as they appear in the Act . The terms were 
accepted in the case as including illegitimate child and natural 
father and wer� not r�stricted in meaning to legitimate child and \Insert) 
lawful parent ./ Although primarily a custody cas e ,  the Nelson 
decision did raise an interes ting point--and that was the 
importance of the ability to properly maintain a child on the 
making of a cus tody award . The Court stres sed once again the 
principle that the welfare of the child is paramount and s tated 
that the welfare of a child could not be measured by money or 
physical comfort only . 3 Maintenance considerations , therefore , 
seem to figure s trongly in custody decisions . 

3Nelson v. Findlay & Findlay 1 1 9 7 4 ]  4 W. W . R. 2 7 2  (Alta . S . C .  
�t 2 7 9 .  
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Section 4 7  o f  the Act almost seems on point with this 
discussion for i t  provides that one who is legally liable to 
maintain a child may be denied cus tody or a production order i f  
such person abandons o r  deserts the child or is otherwise unfit �  

The following section enables the Court to make the 
parent of a child or other responsible person { defined) liable 
for costs of the child ' s care in a s chool , home of another , etc o 
pending an application for production of the child e 

I t  is important to remember in connection with the 
Domestic Relations Act ,  that a child need not be deserted, nor 
must his parents be married , in order that an application may be 
brought on his behalf for a maintenance order ( See Black Plume 
v .  Black Plume ( 1 9 72 ) 4 R . F . L .  14 9 (Alta . Family C & ) ) .  This case 
is also authority for the point that section 6 7  of the Indian 
Act ,  R. S . C �  1 9 5 2 , c G  1 4 9  does not ous t the j urisdiction of the 
Family Court under The Domestic Relations Act ,  R . S . A .  1 9 5 5 , c .  8 9 . 

(ii)  The Maintenance & Recovery Act , R . S . A .  19 70 ,. c .  2 2 3 .  

The �aintenance & Recovery Act is mainly concerned with the 
question of maintenance of an illegitimate child . Therefore , the 
provisions of the Act will not be discussed. in detail but certain 
sections are of interest on a comparative basis . The Act provides 
the machinery for giving aid to the mother of an illegitimate 
child or one who has cared for the child in addition to providing 
for maintenance agreements between parties such as the putative 
father , the mother , and the Director . Orders against either 
parent can also be made and the ability of each to provide is taken 
into account . 

In Section 21 , which discus ses the determination of the 
amount of payments , it is interesting to note the provisions 
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pertaining to the length o f  time that a maintenance order or 
agreement for a child will be valid . The normal period is until 
the child attains s ixteen years . The age limit for a child who 
is attending s chool or is mentally or physically incapable o f  
earning his own living is eighteen years , however . 

The Act is aimed at providing a " reasonable " standard of 
living for the illegitimate child and there are sections enabling 
the Court to vary orders or agreements as circumstances change 
( including the cost of living) . 

I t  i s  important to note the part o f  Section 2 3  which deals 
with other circumstances which would act to terminate an order 
or agreement . These include ( 1 )  the death or adoption of the 
child,  ( 2 )  the marriage of the mother when the child is retained 
in her custody and under her care and control , or ( 3 )  the 
resumption of cohabitation by a married woman with her husband , 
�gain when me has custody of the child. Further provisions deal 
with variation , reins tatement ,  and termination of orders and 
agreements . Section 2 3  specifically mentions ( in Subsection 6 )  
that a j udge dealing with an application under this section may 
" • • •  make su.ch order as he considers to be in the bes t  interes ts o f  
the child • • •  �� " As previously mentioned , there are few references 
to this doctrine in child s upport law , while in custody decisions 
it is overwhelmingly the paramount concern of the Court . 

Section 5 6  deals with the recovery of a social allowahce 
to dependent children and with the further provision for an order 
to be made against a responsible parent upon application by the 
Director . 

(iii)  The Family Court Act,  R . S . A .  1 9 7 0 , c .  13 3 .  

The Family Court Act basically does three things that are 

important to this s tudy of child support law .  It ( 1 )  enables the 
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filing o f  Supreme Court maintenance orders so that they are 
enforceable in Family court,  ( 2 ) it allows a welfare worker 
to apply to the Family Court for a maintenance order against 
the appropriate persons on behalf of a child T and ( 3 )  i t  provides 
interim maintenance for children . 

In the case of White v .  Barrett ( 1 9 7 3 )  9 R .. F .. L .  14 ,. a ff r d ,. 
( 1 9 7 3 ) 10  R . F  .. L .  90 (Alta . s . c . - A . D . ) ,. it was held that the 

word "parent" in the Act included the natural mother and father .. 
In this regard , the Court s tated ; 3a 

Further , it i s  recogni zed through various Family 
Court statutes in Canada that the father , common
law or lawful , is a legal entity in respect of 
his responsibilities to maintain his illegitimate 
children (and even those not his own when he accepts 
them through cohabitation) . [authority given] 

The Nelson decision (Footnote 3 )  previously discussed was 
based on this case . 

( iv)  The Family Relief Act ,  R. S . A. 1 9 70 ,  c .  13 4 . 

The Family Relief Act does provide definitions . The 
word " child" includes certain illegitimate children , whereas in 
an Act such as the Maintenance Order Act £  R .. S .A .  1 970 , c .  2 2 2 ,.  
illegitimate children are expres sly excluded by that term .  

11 Dependant" i s  also defined ; a " dependantti for the purposes 
of the Act is a child of the deceased who is les s  than eighteen 
years of age at the deceased1 s death , or a child who is over eighteei 
years at the time but is unable by reason of mental or physical 

3aWhite v. Barrett ( 1 9 7 3 )  9 R . F . L .  14 aff ' d  ( 1 9 7 3 ) 10 R. F . L .  
90 (Alta . S . C . �A . D . ) , at 1 7 .  
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disability , to earn a livelihood .  As previously discus sed , the 
Maintenance & Recovery Act provided maintenance for children only 
to sixteen years , not eighteen as here . However ,  it did make 
an exception for children up to eighteen years and made it not only 
for the disabled , as here in the 1 8+ group , but for those attending 
school as well . 

The purpose of the Act i s  to make proper provision pos s ible 
for the maintenance and support of dependants out of a deceased ' s  
estate when his will or the intestate share to the dependant is 
inadequate for the purpose . It is made clear , however, that the 
person representing a dependant is under no obligation to make 
application for proper maintenance for the child if he is 
satis fied the child is receiving adequate maintenance and support. 4 

(v) The Alimony Orders Enforcement Act ,  R . S .A.  19 7 0 , c .  17 

The importance of this Ac t here is merely that it s tates 
that child maintenance orders come under the enforcement provisions 
of the Act . 

(vi ) The Social Development Act ,  R. S . A .  1 9 7 0 ,  c .  3 4 5  

The Social Development Act basically· provides two things : 

( 1 )  a social allowance to one who is caring for the child 
of parents who are either unable or unwilling to adequately provide 
for the child , and 

( 2 )  a social allowance to a needy person to enable him 
and his dependants to obtain the basic necessities . 

4 The Family Relief Act ,  R. S . A .  1 9 7 0 , c .  1 3 4 , s .  15 . 
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Under the Act , persons in receipt of a social allowance 
from a municipality may be liable to repay the amount of that 
allowance , in whole or in part. 

I t  is interes ting to note that the Act previously contained 
a definition of " dependant" (Section 11 ( 1) ) .. The definition was , 
however,  removed pursuant to an amendment ( S  .. A .. 1 9 7 2 6 c .  8 8 p s .  5 }  
and a definition section was put in its place . Neither the old 
nor the new definition of " dependant" corresponds though , with the 
way that word is defined in The Family Relief Act .. 5 Under The 
Social Development Act ,  a " dependant" is normally under sixteen 
years , but could be older than sixteen if attending school (when 
authorized) or if incapable of attending school by reason of mental 
or physical incapacity or if unemployable in the opinion of the 
Director . 

(vii}  The Maintenance Order Act ,  R. S . A .  1 9 70 ,  c .  2 2 2  

The Maintenance Order Act i s  a very important statute in 
any discus sion of the issue of child support . Once again , the 
word " child11 i s  defined--but only for the purposes of this Act 
and it is a. different definition from that in other child support 
statutes .. "Child11 is defined to include grandchild and child o f  
a husband or wife by a former marriage . But expressly excluded 
from that definition is an illegitimate child (perhaps because 
of the separate provis ions dealing with such children in the 
Maintenance and Recovery Act) . Section 3 of  the Act is the 
important section , for it creates the duty of child support & 
According to Section 3 ,  parents of a child are liable to 
maintain the child until the age of sixteen years . The 
term "maintenance " i s  used and obviously means more than providing 
the list of things which follows (adequate food , clothing , medical 

5 See text, supra , at 5�6 . 
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and lodging ) for the child : hence , the use of the word 
" including" in S .  3 (2 ) . In the same section which creates the 
s tatutory duty to maintain one • s  children , however , an important 
qualification is added . There is no liability on a person to 
provide maintenance for another if he is unable to do so out of 
h�s own property or by means o f  his labour or if the child { in 
this case) is able to maintain himself . 

The statute specifically makes ( subj ect to its other 
provisions in s .  3 ( 2 ) ) the father of a child primarily liable , and 
the mother , grandfather , and grandmother respectively are then 
liable in descending order if able to provide for the child . I f  
the liable party i s  not providing child maintenance and the Court 
feels that he is able , an order may be made against that party and 
it is irrelevant that the child may already be in receipt of aid 
from the Province or a municipality , when determining the amount 
to be paid . 

S ince the maintenance order may direct that the child 
be maintained in a hospital , institution , etc .  the burden on the 
liable party could be quite heavy . However ,  the Act does have a 
provision enabling the Court to make others who are liable parties 
under the Act contribute to the child ' s  maintenance where it would 
be unfair that the whole burden res t  with the person who is 
primarily liable . 

Section 8 of the Act is the penalty section , making non

compliance with an order made under this Act a summary conviction 
offence . There is provision for a maximum fine of $5 0 0  and in 
default ,  a prison term of up to three months . When dealing briefly 
with enforcement of maintenance orders later in the paper , the 
writer would like to recommend that this penalty be increased (at 
least in terms of the amount of the fine) so as to be more in 
keeping with present monetary values and to be more effective . The 
penalty has been the same since 1 9 2 1 .  Of course ,  there are always 
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cases where non-compliance with the order is a genuine 
result of lack o f  adequate financial means and therefore a s tiffer 
penalty would be of little use , nor would be imprisonment of 
the liable party c  Perhaps a different solution could be proposed 
to deal with such cases . 

(viii) The Infants Act ,  R . S . A .  1 9 7 0 , ,  .c . 1 8 5 .  

The Infants Act ,  by way of three maj or provis ions , deals 
with child maintenance . The Act allows the disposition of any 
infant ' s  re�l es tate or personal property where it is required 
in the interests of the proper maintenance or education of the 
child . 

In addition , an order for application of the proceeds of 
property for the maintenance or education of a child , can be made 
where an estate is settled ,for life in his parent . The parent 
must give consent or apply himself and he must have been given the 
power o f  devising or appointing the property by will in favour of 
the child .. 

Finally , Section 1 0  of the Act s tates that dividends of 
s tock belonging to infants may be applied towards their maintenance 
and education e 

(ix)  The Welfare Homes Act ,  'R. S . A .  1 9 7 0  f Cc 3 9 0  

This Act makes provision for the operation o f  homes e 
institutions , etc . for the care of children . 

{x) The Department of Social Services. and Cormnunity Health 

Health Act [ R. s·. A. 1'970 , ·  c . · 1 0 6 ·as am S .A .· 1971 , c .  2 5  
S . A .  1 9 75 ( 2 )  c .  12 . 

Basically , the importance of this Act is that it gives the 
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Minis ter the power to inspect ,  investigate , and report on various 
institutions , organi zations , etc . which have for their object the 
care of children . 

(xi ) The Child Welfare Act ,  R. S . A .  1 9 7 0 ,  c .  4 5 . 

Once again , as with so many of the s tatutes 
dealing with child support, this Act contains some of its own 
definitions . A 11 child11 is defined as a person actually or 
apparently under the age of eighteen years . The old definition 
used to s tipulate that the child be unmarried but that provis ion 
has been deleted , leading one to wonder how the Act may affect 
married children under eighteen years . 

According to the Act , 11parent" is said to include a 
s tep-parent ; the other persons who would be long to that category 
are undefined though . There has been adjudication upon the is sue 
and the Supreme Court of Alberta , Appellate Division has held that 
the father of an illegitimate child is not a "parent" within the 
meaning of that word as used in Part 2 and in Sections 14 ( f )  and 
1 9  of the Child Welfare Act. 6 As a result , such a person is not 

6At trial , the word "parent" as used in Section l 4 ( f) was 
said to include : 

(1 )  mother o f  a child ( legitimate · or not) 

(2 ) father of a legitimate or legitimated child 

( 3 }  s tep-parent (one married by a subsequent marriage to 
the lawful parent of the child) 

(4 ) those persons who by a p aternity order of the Court 
or by a patern ity agreement have acknowledged and 
identified their parenthood , . 
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entitled to notice of an original hearing held pursuant to 
Section 1 9  of the Act . ( See headnote �.v .  Gingell {Gingel) [19 7 3 ]  
6 w . w . R .  6 7 8  (Alta · s . c . -A . D . ) } It is to b e  noted that this decis ion 
is exactly contrary to a decision of the same Court reported in 
the same year , interpreting the same word as it is used in The 
Family Court Act ,  R . S . A .  19 7 0 ,  c .  1 3 3 , s .  1 0 . 7 The Gingell case 
also interpreted who was included in the class of persons who 
" cared11 for a child ; it included one who stands in loco parentis 
to children and who offers them support and guidance even though 
he is absent due to economic circumstances . 

The Act generally provides that the Director must care for 
children assigned to him under this Act or any other and for 
wards of the Crown . Under the Act ,  moneys of the Legislature 
may be applied for the maintenance of apprehended children , 
temporary or permanent wards , or children in temporary care . 

The authority who apprehended the child is responsible 
for the child ' s  care and maintenance while being detained under 

. Section 1 6  and the same authority can authorize medical care as 
necessary without a Court order or without consent of the parent. 

There are provis ions whereby persons liable at law for a 
child ' s  support and maintenance may have to contribute for the 
same supplied by the Director when a child has been made a 
temporary or permanent ward of the Crown , according to their 
ability to pay . The amounts to be paid can be varied and enforced .  

The Act allows the Director to extend the wardship and 
maintenance period for the purposes of allowing a child to complete 
a course o f  s tudies . Where parent, guardian , etc . is unable 

7see White v .  Barrett [ 1 9 73 ]  3 w. w . R. 2 9 3  and text , supra 
at 5 .  
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to provide for a child o r  that child has special needs , agreements 
for temporary care of the child can be made between the Director 
and the responsible person and these can be enforced and the 
child apprehended . The Act further empowers the Director to 
take action against any parent or guardian of a child placed in 
an i�stitution when they neglect to contribute to the child' s  
support ! I t  is interes ting to note that a neglectful guardian 
can be penalized in yet another way by virtue o f  Section 5 4 ;  the 
consent of such a guardian is not required for an order of 
adoption o f  the child . 

(xii ) The Trustee Act , R . S .  A .  1 9 7 0 , c .  3 73 . 

The Trus tee Act basically provides that the income from 
property held by trustees for an infant can be applied, at the 
sole discretion of the trustee , towards the infant' s maintenance 
or education . This applies despite the pos sible existence o f  other 
funds for the purpose or of others bound by law to provide for 
the infant • .  

In the sections dealing with recently created trusts , a 
trustee may· apply the income or accumulations for past maintenance 
or education of the child. However ,  none o f  the newer provis ions 
( see Sections 3 2 . 1 ,  32 . 3 ) are effective if a contrary intention is 
evident in the instrument creating the trust .  

Should it occur that the income from the infant ' s  real 
or personal property is insufficient for the purpos e ,  the Act 
provides for proceedings for the sale or dispos al of property to 
apply for the maintenance or education of the infant . 

There are also directions in the Act for the investment , 
application , and holding of residue moneys not immediately needed 
for the child ' s  maintenance or education . 
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(xiii) The Public Trustee Act,  R. S a A .  1 9 7 0 , c .  3 0 1  

The Public Trustee Act provides for the dispensing o f  money 
for the maintenance or education of an infant ( the procedure 
varies with the amount of property or share value) o These 
provisions apply where the Public Trustee holds { 1 )  an infant • s  
share in the estate of an intestate , or ( 2 )  as trustee of some 
property of the infant not subject to the terms of a will , trust 
deed , or other instrument .  

c .  Federal Legislation 

{i )  The Divorce Act ,  R . S . C .  1 9 7 0 ,  c .,D- 8 

Since one complete section of this paper will deal 
exclusively with an interpretation of the relevant sections of 
The Divorce Act ,  their ramifications , and recent j udicial inter
pretation of the Act,  it seems desirable only to speak generally 
about the Act here . 

There are definite problems with the definitions of nchild , " 
" children of the marriage .l' "  and 11 in loco parentis "  as they are 
defined in the Act.  They are important problems for these 
definitions determine : 

( 1 ) who will be rendered liable for child maintenance , 
( 2 )  which children are entitled to support , and 

( 3 )  when maintenance requirements ceas e.  

This third point results from varying interpretations o f  the 
phrase " other cause" in Secti-on 2 (b)  of the Act and whether 
it operates to make a parent liable for a child who i s  continuing 
his education at a post-secondary or even graduate level . 
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Taken together , the effect o f  Sections 2 ,  1 0 ,  and 1 1  of 
the Act is to make a husband or wife in divorce proceeding s 
subj ect to maintenance orders for the benefit of the " children 
of the marriage . "  This latter term ,  though not fully defined 
in the Act ,  includes children to whom : 

( 1 )  they both s tand in loco parentis ,  or 
( 2 ) to whom the husband or wife is parent and the 

other s tands in loco parentis �  

Section 9 illustrates the importance of proper maintenance 
provisions for children on divorce . The section state s  that on a 
petition for divorce , it is the duty o f  the Court where a decree is 
sought under Section 4 of the Act to refuse the decree if the 
granting of it would prej udicially affect the making of reasonable 
arrangements for the maintenance of children of the marriage . 

( i i )  The Criminal Code , R . S . C .  1 9 7 0 , c . ·  C-3 4 .  

In Section 1 9 7 ( 1 )  (a )  o f  the Code , there is a list of  
the persons liable to provide the neces s aries of life for a child 
under the age of 1 6 . I t  is a criminal offence for failure to do 
so without lawful excuse when the child is in destitute or 
neces sitous circumstances or if the child ' s  health or life is 
endangered .  The persons liable to maintain such a child include 
the parents , fos ter parents , guardian or head of the family . 
11 Guardian" is very broadly defined in Section 1 9 6  as a person who 
has in law or in fact the custody or con.trol of a child. 

The section es tablishes simple criteria for prima facie 
parenthood for the purposes of Section 19 7 .  Evidence that a 
person has left his spouse and failed for one month a fterwards to 
provide for the spouse ' s  maintenance and the maintenance of any chi: 
of his under sixteen years is prima facie proof that he has failed 
in his duty to maintain . I t  is no answer that someone els e ,  who 
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i s  under no legal duty to maintain his family , is doing so . 

Section 2 0 0  of  the Code makes it an indictable offence 
to unlawfully abandon or expose a child under ten years of age 
so that its life or health is likely to be endangered.  

It  is  important to note that the Criminal Code offers 
wide protection to children and holds a much broader group of 
persons liable for child maintenance than does the civil law .  
For the purposes o f  Sections 1 9 7  and 2 0 0 , 11 child" includes an 
adopted and an illegitimate child. 

D .  Other Canadian Jurisdictions 

As result of the his torical inadequacy of the common 
law in the area of child support ,  almost all present claims for 
financial support across Canada (in the common-law j urisdictions ) 
are of a s tatutory origin . According to D . J .  MacDougall 1 s  article , 
"Alimony and Maintenance , "  the claimant always has to be able to 
point to a specific statute which create s  the right claimed and 
bring his claim within the terms of that s tatute . 8 

There is no single s tatute nor one court specifying the 
financial obligations of the various members of the family to 
each other. In fact " • • •  in mos t  provinces claims for financial 
support can be litigated before a variety of courts under a 
variety of statutes . " 9 MacDougall says all statutes have a 
similar main obj ective but there are dif ferences in : 

( 1 )  the definition o f  the circumstances in which a 
right exis ts 

8MacDougall , "Alimony and Haintenance , "  an article in 1 
Mendes Da Cos ta ,  Studies in Canadian Fami ly Law ( 1 9 7 2 )  2 8 3  at 
2 8 9 . 

9Ibid . 
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( 2 ) the extent of the Court • s powers to award 
maintenance , and 

( 3 )  the court ' s  powers to enforce any order made . 1 0  

Acros s the country , most claims for maintenance are 
one of two usual forms : 

( 1 )  a claim for maintenance i n  summary proceedings 
under a provincial s tatute , or 

( 2 ) a claim for alimony and maintenance as corollary 
relief under the Divorce Act . ll 

MacDougall maintains that we can ' t traditionali ze the 
separate overlapping statutory provisions because of the con
s titutional division of legislative powers between the federal 
and provincial governments ·and that even a consolidation of the 
s tatute s wouldn ' t  overcome the social problems attendant upon 
them . 12 

But looking at the Canadian s tatutes as a whole , one notices 
the "vague " nature of many of the general maintenance provisions , 
which leaves the Court with a wide discretion and few guidelines . 
An example i s  the Deserted Wives ' and Children ' s  Maintenance Act 
(Ontario) ,  R . S . O . 1 9 7 0 , c .  1 2 8  which provides in Section 2 that 

a Court may order a husband " to pay such sum at such intervals 
as is considered proper having regard to all the circums tances . "  

Our own Section 2 7 (4 )  of the Domestic Relations Act 
(See Appendix) is equally vague . The only possible advantage 
of these vague formulae are that they can re flect changing 
social attitudes . 

l Oibid. 

11I d .  a t  2 8 9 -2 9 0 

12 Id.  at 2 9 0  
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Generally , each statute dealing with child maintenance 
has its own definition of " children . "  Usually , both of the 

natural parents are responsible for the maintenance of legitimate 
children and of adopted children although practically speaking 
the primary liability usually rests with the father because of 
his income . 13  Both the mother and putative father of an 

illegitimate child are liable for its support as well . 

Section 2 of the Divorce Act ,  R. S . C .  1 9 7 0 , c .  D- 8 ,  
( applicable to all Canadian j urisdictions , of course) hoped to 
solve the confusion concerning the liability of a husband to 
maintain : 

{ 1 )  his wife 1 s illegitimate children and 

{ 2 )  his wife ' s  legitimate children by a previous marriage . 

But problems developed with the de finition of phrases 
like in loco parentis , probably intended to make one spouse 
liable for the other ' s  children that were 11 accepted" as members 
of the family . There cannot be acceptance , though , without 
knowledge o f  all the pertinent facts . The issues surrounding 
such problems will hopefully be adequately discus sed later in the 
paper . 

MacDougall tells us that in some situations there will be 
several adults liable to support one child . He emphasi zes that , 
in that cas e ,  Canadian Courts will genera'lly try to relate 
financial liability to the realities of the situation so that 
generally , principal liability for maintaining the child will be 
shifted to the adult "lith whom the child has the closest and 
most substantial relationship· .. 1 4  

1 3rd.  a t  3 4 4  

1 4rd.  a t  3 4 6- 3 4 7  
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As has already been seen in the context of Alberta law ,  
some provincial legislation dealing with the maintenance of 
deserted wives and children , empowers a Court to make an 
order requiring a parent to maintain a child beyond the age of 
sixteen , whether he suffers from a disability or not .  It is 
generally assumed as well that these provisions are not in
consis tent with the Divorce Act �ith its basic sixteen years age 
limit) because a claim under provincial legi slation usually 
. 1 h . . . . f d '  15 �nvo ves t e �n�t�at�on o separate procee �ngs . 

Macnougall ' s  conclusion after an overview of provincial 
s tatutes was as follows : 

Until there is some agreement on the purpose 
or purposes of  the law governing maintenance 
awards there will be variations in the practical 
administration of the law .  Moreover ; in the 
absence of such agreement it is impossible to 
discus s intelligently the reform of the law 
governing maintenance . l 6  

E .  England 
The Poor �aws were superseded in England by other legis

lation . In England a mother can obtain maintenance for a child with 
a custody order (payable to the child after 1 8 )  in a county Court 
or a magistrate ' s  Court under the Guardianship of Minors Act 
( Imp . ) ,  1 9 71 ,  c .  3 ,  or in a magistrate ' s  Co.urt under the 

Matrimonial Proceedings (Magis trates ' courts ) Act 1 9 6 0  ( Imp . ) , 
8 & 9 Rli z .  2 ,  c .  4 8 . I f  she later petitions for divorce ,  she 
may obtain an order for financial provision. in a divorce county 
court or the High Court . 

Under the Matrimonial Proceedings (Magistrates ' courts ) Act , 
a Magis trates ' Court can order either or both spouses to pay such 

15I d .  at 3 4 9  

1 6I d .  a t  2 8 8  
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weekly sum as i t  thinks fit for the maintenance o f  any " child o f  
the family" for the purpose of this Act who is a dependant . 1 7  

A 11child o f  the family11 under this Act i s  defined as a child of 
both spouses or a child of one of them who has been accepted as 
a member of the family by the other 6 and in either case the child 
may be legitimate , illegitimate or adopted. ( See Matrimonial 
Proceedings (Magis trates 1 Courts ) Act 1 9 6 0 ,  s .  1 6  ( 1 )) . A 
" dependant" is a child under sixteen years , or between sixteen and 
twenty-one and receiving full time instruction for at least two 
years , or up to twenty-one years and by reason of illness of  the 
mind or body , suffers an impaired earning capacity . 

In making a non�natural but '' accepting" parent liable for 
maintenance , the Court must have regard to the extent to which this 
parent has assumed responsibility for the child ' s  maintenance on 
or after accepting it as one of the family and also the liability 
of any other person to maintain it . 

Under the Matrimonial Proceedings and Property Act 1 9 7 0  

( Imp . ) 1 9 7 0 , c . 4 5 , support obligations upon divorce , nullity , 
or j udicial separation depend upon " treatment " [not " acceptance "] 
as one of the family and are not limited to cases of biological 
relationships to either party . The word " treatment" is supposedly 
a better term for " acceptance " would not make a parent liable 
upon whom a bastard child had been foisted to his ignorance . 
Factors to be considered in making a non-natural (or non-adopting) 
parent liable include : ( l )  whether or not the parent accepted 
any responsibility for the child ' s  maintenance and if s o ,  to 
what extent and on what basis , ( 2 )  whether in discharging such 
responsibility , the party did so knowing the child was not his/ 
her own , and ( 3 )  the liability of another to maintain the chi1d . 18  

1 7Matrimonial Proceedings (Magistrates • 
( Imp . ) ,  8 � 9  E1i z . 2 ,  c .  4 8 ,  s .  2 ( I )  (h)  as am . 

Orders Act 19 6 8  ( Imp . ) ,  1 9 6 8 ,  c .  3 6  

courts ) Act 1 9 6 0  
The Maintenance 

1 8see s .  Cretney , The Maintenance Quagmire ( 1 9 7 0 ) , 3 3  M. L . R . 
6 62 at 6 7 5 . 
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Other factors i£. the needs and as sets of the child , and 
the standard of living and manner of education of the children in 
the family help the Court to determine the amount of maintenance 

payments . 

In the Act ,  rules are laid down as to the age when support 
obligations cease . Normally , orders cannot be made for a child 
over seventeen and existing orders mus t  end at eighteen years 
unless :  

• • •  the child is , or will be , or if  such an order 
or provision were made would be , receiving in
s truction at an educational es tablishment or under
going training for a trade , profession or vocation , 
whether or not he is also , or will also be , in 
gainful employment ; or there are special circumstances 
which j ustify the making of the order or provision . l9  

Then there would seem to be no age limit . There is no age limit 
on child benefits under a settlement of property that is ordered 
nor under a variation of settlement . Under the Act ,  e ither 
spouse can apply for an order on the ground that the other has 
wilfully neglected to provide or make proper contribution towards 
the reasonable maintenance of a child of the family to whom the 
section applies . (See Section 6 )  • 

According to Cretney , in his article The Maintenance 
Quagmire , 3 3  M. L . R . 6 62 , British legislation is a chaos of enact
ments , giving children different rights under the following 
different Acts : 

(1) the Matrimonial Proceedings and Property Act 1 9 7 0  
( 2 )  the Affiliation Proceedings Act 1 9 5 7  
( 3 )  the Guardianship o f  Infants Act ,  and 
( 4 )  the Matrimonial Proceedings (Magis trates 1 courts } 

Act 1 9 6 o . 2 0  

1 9Id.  at 6 7 6 ;  i s  part o f  section 8 o f  the Matrimonial 
Proceedings and Property Act 1 9 7 0  ( Imp . ) , 1 9 7 0 , c .  4 5 . 

2 0rd .  at 6 7 6 . 
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The two Matrimonial Proceedings Acts supply different 

definitions for the term " child of the family . .. In the 19 7 0  Act r  
i t  is a child of both spouses o r  any other child who has been 
" treated" by both of them as a child of their family (proviso 
attached) 21 ; but the 1 9 6 0  Act uses ·the term " accepted. n 22 

These two Acts differ also in which children qualify as 
" dependants 11 when education takes away their earning capacity .  
Under the 1 9 6 0  Act , a dependant child i s  required to devo te the 
whole of his time to that training for a period of not less than 
two years ; under the 1 9 7 0  Act ,  he quali fies whe ther or not the 
training las ts for two years , and whether or not he is also in 
gainful employment . 2 3  

According to Cretney , the 1 9 7 0  Act gave insufficient 
consideration to the question of the maximum age for child 

t bl . . 2 4  h . . . h '  . supper o �gat�ons . T e two maJor v�ewpo�nts on t �s �s sue 
in Britain were perhaps not properly reconciled. The one would 
provide that maintenance obligations should normally end at the 
age of maj ority with the only exception being a vague , statutory 
11 Special circumstances . "  The other would give the Court power 
to make maintenance awards without limit of age at its own 
discretion .· More will be said later on this issue in a Canadian 
context . 

I t  may be noteworthy to mention at this point that 
English law enables a guardian to claim maintenance for his 
ward from the parent.(s ) ., 25  

Under the Inheritance (Family Provision) Act ,  1 9 3 8 ( Imp . } ,  
1 & 2 ,  Geo . 6 ,  c .  45 ; its amendments , and the Family Law Reform 

2 1P . M. Bromley , Family Law ( 4th Ed.  1 9 71}  2 87 .  

22  See text , supra at 1 9 .  

2 3cretney , op . cit . , supra , n � . 1 8 , at 6 7 7 . 

2 4 Ibid . 
25_ 



4 5  

Act 19 6 9  ( Imp . ) ,  1 9 6 9 , C o  4 6  in England , applications for 
provision may be made (out of deceased ' s  estate ) by or on behalf 
of the deceased ' s  " dependants" (as with our Family Relief Act , 
R. S .A .  1 9 7 0 ,  c .  13 4 ) . The claims o f  dependants are much more 

limited here than under the Matrimonial Proceedings and Property 
Act 1 9 7 0 . To succeed , the dependant must show that the 
provisions of the deceased ' s  will or the law relating to the 
intes tacy {or both) is not such as to make reasonable provis ion 
for him . " Dependant" for these purposes is a son under twenty-one 
years , or an unmarried daughter or a son or daughter incapable 
of self-maintenance (physical or mental disability) , s ons or 
daughters may be adopted , legitimated , illegitimate , or en ventre 
sa mere . A number of factors mus t  be cons idered,  but the Court 
may order " such reasonable provsion as it thinks fit " 2 6  to be 

made out of the deceased ' s  estate for the dependants . The 
legislation also deals , of course ,  with events upon which such 
orders cease . 

There is , of course ,  a body of English legislation conferrin� 
responsibility on local authorities for the provision of welfare 
services . The basic principle in such provisions is s tated in 
section 4 4 { l )  of the Act of 1 9 3 3 , the Children and Young Persons 

2 7  Acts { 1 9 3 3  to 1 9 6 9 )  ( See ( Imp . ) ,  2 3 6  Geo . 5 ,  c .  12 ) . 

Every court in dealing with a child or young 
person who is brought before it • • • shall have 
regard to the welfare of the child or young 
person and shall in a proper case take steps 
for removing him from undesirable surroundings ,  . 
and for securing that proper provision is made for 
his education and training . 

One of the duties of the local authorities is to provide 

2 6Id . at 5 1 4 , see Section I 9 :.(I) Inheritance {Family Provision 
Act ,  1 9 3 8-cimp . ) ,  1 & 2 Geo .  6 ,  c .  4 5 . 

2 7I d .  at 2 9 1 .  
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accommodation and maintenance for a child that comes into their 
care . The English provisions are reminiscent of our own Child 
Welfare Act provisions , even to the extent of establishing when 
parents (or even children themselves in England) may have to 
contribute to this maintenance provided by the authorities & 

F .  Aus tralia 

It is by no means intended to canvas Aus tralian law here on 
the topic of child support o However , it is felt that it would 
be beneficial to discuss here at least the provisions of the 
new Family Law Act ( 1 9 7 5  citation? ) as they relate to child 

. 2 8  ma1ntenance . 

The Act is  important for several things . I t  provides for 
an independent action for maintenance ; it is no longer necessary 
to seek matrimonial relief as well � In addition 1 the uniform age 
obligation for maintenance is high--eighteen years c Section 7 3  
o f  the Act states that the parties to a marriage are liable , accordi1 
to their respective financial resources ,  to maintain the children 
of the marriage who have not attained the age of eighteen years c 
The term " children of the marriage" is  defined so as to include 
natural children born in wedlock and , certain ex-nuptial children, 
s tep-children , and adopted children of either spouse , who have 
been ordinarily a member of their household ; the definition differs 
from the " accepted or treated as family" approach of the English 
legislation and seems to avoid any problems we have under our 
Divorce Act with the definition of in loco parentis . The 
Aus tralian definition also includes children of a void marriage . 

Various circumstances are taken into account before a non
parent spouse will be ordered to maintain a child , i . e .  whether 
the natural father could be expected to contribute . 

2 8  f f h '  . Re erence or t 1s sect1on : 
Family Law Act 1 97 5  ( 1 9 7 5 ) . 

P . E .  Nygh , Guide to The 
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There is a s tatutory exception provided for in the Act to 
the eighteen years age limit . Where the Court is satisfied that 
the provis ion of maintenance is necessary to enable the child 
to complete his education (including vocational training or 
apprenticeship ) or because he is mentally or physically handi
capped , an order can be in force pas t the eighteen year old limit 
to a fixed date or for a fixed period in terms of calendar time . 

By Section 6 3 ( 1 )  of the Act , the Court has a s tatutory 
obligation to ensure that proper arrangements have been made 
for the child ' s  wel fare and therefore the Court is given a 
positive duty and not a passive role . To make sure that his 
interests are properly protected , the Court can order separate 
representation for a child in a maintenance application . 

Certain factors are taken into account in determining 
the quantum and duration of maintenance orders . These include 
the needs , means , responsibilities , and contributions (between 
themselves )  of the parents as well as :2 9  

( i )  the income , earning capacity , property and other 
financial resources of the child , 

{ii)  the financial needs of the child , and 

{iii ) the manner in which the child is being , and in 
which the parties to the marriage expected the 
child to be educated or trained.  

The Act has other provisions of importance to this dis
cus sion . Interim maintenance may be ordered pending a matrimonial 
action or , since there may not be any such action , where the 
maintenance application involves difficult issues of  fact or law 
and urgent maintenance is required. The Court has wide powers to 
order settlement or trans fer of property of parties of the 
marriage for the benefit of children of the marriage . Lump sum or 
periodic payments are possible ( as with our legislation) and a 
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maintenance order can be made any time before or after the making 
of a decree of dis solution or nullity . 

Other very important portions of the Act deal with the 
cessation of orders . 

A maintenance order made in respect of a child of a 
marriage ceases automatically : 

{ i )  upon the death of that child : S e  8 l ( l } r 

( i i }  upon the child attaining the age o f  18  years : 
s . 7 6 ( 2 )  (b)  unles s  an order for continuation 
has been made under s .  7 6 � 3 ) ; or 

( ii i )  upon the child marrying o r  being adopted unles s  
an order for continuation has been made under 
s .  7 6 ( 3 ) : s .. 8 2 ( 5 ) . 3 0  

An order for maintenance will also normally cease upon 
the death of the persons liable to make payments under the order . 

The Act has provisions for the recognition and enforcement 
of maintenance agreements , many of which could not be enforced 
by an action based on contract at common law . Such agreements 
can be modified as well with a change in circumstances and the 
cost of living , etc . I t  has been said : 

An interesting feature of the Family Law Act is 
the statutory acknowledgment that variations in 
the cost of living amount to a change in cir
cumstances . 31 

The adj us� for cos t  of living cannot be done more 
often than upon �n annual basis and changes must be j udged by 
reference to changes in the Consumer Price Index . 

3 0Id� at 112-113 . 

3 1Id.  at 119 . 
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For the variation of orders or agreements under our own 
Maintenance & R�covery Act ,  R. S . A .  1 9 7 0 , c .  2 2 3 ,  s .  2 2 ( 2 )  ( a )  ( iii} , 
the cost of living is specifically taken into account in Alberta 
courts . 

In conclusion , it seems important to note that while 

Aus tralia raised the age from sixteen years to eighteen years 
in the new Act concerning adequate provis ion for " children of 
the marriage , "  there are certain factors to be taken into account 
for children between sixteen and eighteen ( or more } ; they are : 

( 1 )  the means of the child , 
( 2 )  its earning capacity , 
( 3 )  other financial resources , and 
( 4 )  the eligibility of the child for government assis tance 

f . d . 3 2  o r  tert�ary e ucat�on • .  

If Alberta were to consider raising the age for a basic 
maintenance obligation towards children to eighteen or if the 
Federal government considered such an amendment to the Divorce Act ,  
such important factors would have to be the subj ect of our con
sideration ·as well . The feasibility of such a move will hopefully 
be explored later . 

G .  Conclusion 

This concludes the section of this paper dealing with the 
present s tatue law .  Problems with statutory interpretation of 
the various child support s tatutes are readily seen in much of 
the present litigation in the area . An investigation of case law 
as it is explored to deal with the many issues in child support 
law will hopefully show where reform is needed in child support law 
i f  it is needed at all and will give some idea of the adequacy of 
provincial laws in the area . 

3 2I d .  at 9 7 .  



IV. PROBLEMS THROUGHOUT CHILD SUPPORT LAW WITH DEFINITIONS 

5 0  

Definitions of key words in provincial and federal s tatute s 
dealing with child support are extremely importanto These 
definitions determine , firs t of  all , whether or not an obligation 
exis ts in a certain situation ; if it does , then the extent of 
that obligation and the parties concerned may also be determined 
by the way a word is defined c 

Not only is uniformity of definition acro s s  statutes 
(particularly provincial) valuable 1 in its own right as adding 
certainty to the law ,  but in the area of child support law this 
uniformity would lead to the development of a uniform child 
maintenance obligation . 

ISSUE : Is  a unform. child maintenance obligation 
possibLe or even desirable in the context of 
Alberta statute law? 

To determine the answer to this question , one mus t  of 
course examine a number of points that deal with governmental 
social policy . Obviously , those policy considerations cannot be 
examined here but they must ,  of course ,  help to explain why , 
under different provincial statutes , the same person may have a 
different maintenance obligation toward a child � 

Perhaps , with the aid of an investigation of existing 
definition p�oblems in Alberta child maintenance law , the policy 
makers will be better able to determine where uniformity is 
lacking in our statutes and whether or not it is feasible to 
create a uniform child support obligation . 

A .  "Child" 

ISSUE :  Is the definition of " child11 in provincial 
legislation dealing with child support ade·quate? 
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The absence of definition of the term " child" in our 
Domestic Relations Act ,  R . S . A .  19 7 0 ,  c .  1 13 would lead one to 
believe that the term as used therein does not pertain to a 
" child" by age definition , but " child" as a term of relationship . 
Tpese two alternate interpretations of the word also crop up in 
the Divorce Act (federal )  and there has been much adj udication 
upon the is sue , more of which will be said later . The Maintenance 
and Recovery Act , R. S . A .  1 9 7 0 , c .  2 2 3  also fails to define " child" 
but the obligation for support created therein benefits a child 
to the age of sixteen years , and in special circums tances , to 
eighteen years . 

The Family Relief Act ,  R. S . A .  19 7 0 ,  c .  1 3 4  does define 

" child , " not in terms of age , but in terms of status , i . e .  certain 
illegitimate children and children of a deceased are " included11 
in the definition . 

The word is defined for the purposes of the Maintenance 
Order Act ,  R. S . A .  1 9 7 0 , c • 2 2 2 . It  is again a s tatus-type definition 
and different from any other . A " child11 in the Act includes a 
child of a child , and the child of a husband or wife by a former 
marriage , but does � include an illegitimate child . The child 
support obligation under the statute is to a basic sixteen years . 

The Child Welfare Act ,  R. S . A .  19 7 0 ,  c .  4 5  defines " child" 
as a person actually or app���ly under the age of eighteen years . 

More will be aid concerning the . Divorce Act ' s definition 

of " child" shortly but it may be noteworthy to say that the 
Criminal Code , the other piece of federal legislation with which 
we must concern ou:r:selves , defines a " child" again by status 

and not age so as to include an adopted and an illegitimate child . 

A comment upon the " alarming lack of uniformity " in these 
definitions (as well as in related definitions such as "dependant" 



under the Family Relief Act ,  Ro S .Ao  1 9 7 0 ,  c .  134 )  appears in 

Richard Gilborn ' s  paper "Maintenance of Children in Albertan 

5 2  

(Institute of Law Research and Reform} and will be reviewed here . 1 

Gilborn ' s  paper proved of great value in this area as well as on 
a number of different is sues and credit mus t  be given to him for 
the portion of this paper compiled from the body of his work . 

Gilborn noticed the acute lack of uniformity that these 
definitions produced with respect to the age limit or " cut-off"  
point of maintenance for children . According to Gilborn , since 
Part 7 of The Domes tic Relations Act talks about " infants " and 
section 4 6 ( 5 )  would seem to make both a �other and a father 
liable to maintain their " infant" children , protection orders 
under the Act can be made in favour of " children" up to the age 
of 18 (provincial legislation makes an infant a person under 1 8 ) . 2 

Recommendation : 

A uniform righ t o f  a c t i o n  for maint e n an c e  sho uZd 
be given b y  The Dome s ti c  Re Za tions A c � .  Pre s e n t Zy 
on Zy the fa ther i s  Z i ab Z e  fo r pro te c ti o n  orders 
under Sec tion 2 7  o f  �he A c t  w hi Z e b o th th e fa ther 
and mo ther can b e  Z i ab Z e  for main tenance under 
s e c tion 4 6 ( 5 ) .  

Although the ages are set under The Maintenance Order 
Act and The Maintenance and Recovery Act ,  there· i s  no upper 

age limit with respect to a mentally or physically disabled 
child under The Family Relief Act. 

It is recognized that these significantly different age 
limits for maintenance under the various statutes cited , may be 
partly explained by the different purposes for which the legis
lation was passed and the different people liable for maintenance 

' . 

1see Gilborn , Maintenance of Children in Alberta (19 73 ) . 

2 Id.  at 5 8 . 
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( i . e . , fathers , mothers , tes tators ) . 3 However ,  the central 
purpose behind these diverse s tatutory provisions is largely the 
same , i . e . , to make payments available for children by s tatute to 
maintain these children in a way they normally would have been 
or should have been maintained , had not circumstances beyond the 
children • s  control intervened to make this normal maintenance 
. ' bl 4 �mposs �  e .  

Recommendation : 

In Z igh t o f  this v i ew� i t  wo u Zd s e em mo s t  unre as o nab Z e  
to h a v e  diffe r e n t  a g e  Z imi ts i n  di fferen t s ta tutes . 
There is no r e a s o n  i n  p rin cip Z e  w hy a "chi Z d "  1 6  y ears 
o f  age and o v e r  couZd not ob tain maintenance i f  app Z i e d  
for unde r the Maintenance Order A c t� whi Z e  i t  couZd b e  
ob taine d  un ti Z age 1 8  under The Dome s ti c  Re Za tions A c t r  
o r  the Ma in tenance a nd R e covery A c t  i f  a t  s choo Z or 
disab Z e d .  Wha tever tha t age be� it wou Z d  s e em 
imp era ti ve that s ome uni form age Z imi t be s e t  fo r the s e  
vari o us prov i n c i a Z  s ta tu te s . 5 

For the purposes o f  comparison and without inves tigating 
the whole gambit of Canadian provincial legislation , it may be 
helpful to see how 11child11 has been interpreted in other Canadian 
j urisdictions . In the B . C .  Court of Appeal case o f  Blanchard v.  
Blanchard (19 7 4 )  12 R . F . L .  3 5 4 , it was held . that section 15 (a) (i ) 
of The Family Relations Act s tates that for the purpose of affixing 
parental responsibility of maintenance for an infant, the 
definition of the word 11 child11 includes the legitimate or 
illegitimate child of a woman who becomes the wife of a man who , 
for a period of not less than one year during the marriage , 
contributes to �he support and maintenance of the child . 

3 Id . at 5 8- 5 9  

4 Id . at 5 9 . 

5This recommendation is taken essentially from Gilborn at 
5 9  but with minor changes i ·the researcher will hopefully be able 
to later make some recommendation concerning what the uniform age 
limit should be . 
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I n  Re Drysdale and Drysdale (19 6 8 )  65 D .. L .. R. (2d) 2 3 7  
(B . c . s . c . ) ,  the definitions of " child" and of " infant child" in 
the B . C .  Wives w and Children ' s  Maintenance Act was in ques tion . 
It  was held therein that certain amending definitions of these 

words to the Act did not change the law of the Province which had 
always been that persons under the full age of 2 1  years Inow 1 9  
years] were technically infants and children despite certain dicta 
and decisions in lower Courts to the contrary. At page 2 3 9  o£ 
the case it reads : 

A " child" may be of  any age . We are all children 
of our parents , for instance , no matter what age 
we have attained , but in a particular sense a 
" child" means a young person . There are s tatutes 
which refer to " child" or " children" and these 
words in their usual application means persons 
under 21 years of age . 

A final case in the B . C �  Court of Appeal , Re McWhannel 
et al . and. Kerr (1 9 7 4 )  4 6  D . L . R. (3 d) 6 2 4  made it clear that the 
federal definition of " child" in the Divorce Act did not extend 
beyond that enactment to calor the interpretation of the word 
in the context of provincial legislation . 

In MacMillan v .  A . G .  of  Nova Scotia (19 7 2 } 7 R . F . L o  2 0 9  
(N . S . S . C  .. ) ,  the word " child" in s .  4 7 (-il )  of· that province t s  Child 

Welfare Act was given an extended and different meaning from the 
definition of child in s . l (a) of the Act ,  so as to provide 
therein for the maintenance by the parent of the child , until 
he attains the age of 2 1  years . 

The definition of " child" for the purpose of provincial 

child support legislation , then, seems to present a problem in 
a number of jurisdictions and is certainly inadequate in the 
context of Alberta law . To overcome such difficulties the Report 

on Family Law of the Ontario Law Reform Commis sion made the 
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following recommendations : 6 

level . 

3 .  A child should be defined as : 

(a) a nat,ural child , born in lawful wedlock ; 
(b) a natural child , born out o f  lawful wedlock ; 
(c)  an adopted child ; and 
(d) a child to whom a person s tands in l'oco 

parentis , in the sense that the child hasJSeen-
accepted -or . treated as a member o f  that person ' s 
family . !emphasis added] . 

5 .  The legal obligation of a parent to support 
a child should terminate on the child ' s  attaining 
eighteen years of age or marrying under that age . 

But perhaps of mos t  relevance here is the following : 

2 .  The nature and scope of the legal obligation to 
maintain a child should not differ without good 
reason from s tatute to s tatute ; therefore , to the 
extent that i s  possible , all s tatutes concerned with 
the award of child support should deal with these 
matters uniformly . 

Uniformity must begin , it is submitted , at the definition 

The Newfoundland Family Law Study al�o made some recommendati 
for their own Mai�ten�ce Act including : 7 

1 1 .  That the definition of " child" in section 2 (b )  be 
repealed with the following substitution therefor : 
" child" means any child of both spouses , whether 
legitimate or illegitimate , including a grandchild , 
step-child , fos ter chi�d , and adopted child , actually 
or apparently under the age of seventeen years , and 
includes a child under twenty-one years of age , who , 
because of physical or mental disability , or because he 

6rv Ontario Law Reform Commission , Report on Family Law , 
Support Obligations (19 7 5 )  16 8-7 0 .  

7Newfoundland Family Law study , Family Law in Newfoupdlano 
( 1 9 7 3 )  1 7 4 . 



is receiving full-time educational , vocational 
or professional instruction for a period of not 
les s than two years , is unable to provide himself 
with adequate food or other necessaries � (Pages 
1 0 9-110 ) . 
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With respect to �e portions dealing with age in this 
definition , a similar provision is to be found in England 1 s  
Matrimonial Proceedings (Magistrates • Courts ) Act ,  1 9 60 . 8 

These recommendations are us eful in pointing out the 
richness of a full definition of the word 11 child11 that i s ,  a 
definition which includes the whole of the category encompassed 
by the word and not merely pqints out special individuals who may 
be included in the group , leaving the basic group undefined . 
These definitions may also be commended for their precis ion and 
clarity of definition and for the fact that they make it clear 
j us t  when the maintenance obligation is to cease . 

B .  " In Loco Parentis 11 

ISSUE : Is " child11 aaeguateiy de fined by usinq the 
' related' definition of in loco: parentis in' the 

Divorce Act . ?  

It is with regret that the researcher has found that the 
largest amount of adjudication on the issue o f  the definition 
of a " child" is that which has flowed from the inadequate definition 
the word has been given in a piece of legis lation with which 

( 

the provinces are powerless to. deal--the federal Divorce Act .  The 
related definitions of in loco parentis and " children of the 
marriage" also present problems in the area of defining the child 
support obligation . Amendments to the federal Act indeed seem 
called for . 

It  may be useful to set out here , once �gain, the definition 

8 Id. at 11 0 .  
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of " child" as i t  appears in section 2 of the Divorce Act ,  R. S . A .  
1 9 7 0 , c .  D- 8 :  

" child11 of a husband and wife includes any person to 
whom the husband and wife stand in loco ·p·arentis and 
any person of whom either of the husband or the 
wife is a parent and to whom the other of them stands 
in. loco parentis � 

To determine what children come under section 2 (a) it is , 
of course ,  necessary to determine what the phrase in loco parentis 
means . In the context of the Divorce Act (and the term will later 
be dis cussed in a provincial context) , the term was probably 
employed to cover situations where there are children by a former 
marriage . Strand ' s Judicial Dictionary defines the term thus : 9 

What is  the meaning of a person in loco parentis?  I 
cannot do better than refer to the defin�t�on of it 
given by Lord Eldon in Ex . p .  Pye (1 8 Ves .  14 0 ) , 
referred to and approvea-by-Lord cottenham in Powys 
v .  Mansfield (7L . J .  eh . 9 ) . Lord Eldon says it is a 
person , "meaning to put himself in ·loco parentis-
in the situation of the person described as the 
lawful father of the child . " Upon that Lord Cottenham 
observes : " But this definition mus t ,  I conceive , be 
cons�dered as applicable to those parental offices 
and duties to which the subj ect in question has 
reference , vis . to the office and duty of the parent 
to make provision for the child . Th� offices and 
duties of  a parent are infinitely various , some 
having no connection whatever with making a provision 
for a child ; and it would be mos t  illogical , from 
the mere exercise of any of such offices or duties 
by one not the father , to infer an intention of such 
person to assume also the duty of providing for the 
child . " So that a person in loco parenti s means a 
person taking upon himself�he duty of a father of a 
child to make a provision for that child (per Jessel 
M. R. Bennet v .  Bennet 10 Ch . D .  4 7 7  • • • •  

The definition in Black ' s  Law Dictionary , 4 th Revised Edition at 
8 9 7  is simply : 

9 3 Strand ' s  Judicial Dic tionary (4th Ed. ) 1 5 6 8-15 6 9 .  
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In the place o£ a parent; instead o f  a parent ; charged ,  
factitiously with a parent ' s rights , duties ,  and 
responsibilities ;  • • • •  

Part of the difficulty that arises under the Act with this 
phrase is adequately summed up by MacDougall in his article , 
"Alimony and Maintenance : " 1 0  

This phrase does not have a precise meaning c  
Presumably the intention was to make a spouse liable 
for the children of the other spouse where the 
children had been " accepted11 as members of the 
family . But can there be acceptance without knowledge 
of all the pertinent facts? For example if a wife 
give s birth to a child while cohabitation s till 
exis ts and the husband is not ,  in fact the father of 
the child although he believes he is , does the 
husband stand in loco parentis to the child? 

In Shtitz Vc C . N . R .  1 1 9 2 7 ]  1 D . L . R .  9 51 (Sask . C . A . ) , a 
deceased brother of four dependant infant sisters was not held 
to be in loco parentis to them so as to entitle them to damages 
under the provincial Fatal Accidents Act . At page 9 59 of the 
case , the phrase was defined thus : 

A person in loco parentis to a child is one who has 
acted so as to ev�dence his intention of placing 
himself towards the child in the situation which is 
ordinarily occupied by the father for the provision 
of the child ' s  pecuniary wants . In 2 2  Cyc . , p .  1 0 6 6 , 
n.  3 6 , the following definition of the phrase in 
loco parentis is given : "When used to designate a 
person �t means one who means to put himself in the 
situation of a lawful father to the child , with 
reference to the office and duty of making provision 
for the child . "  

Where one parent is not the natural or adoptive parent 
of the child , the courts will look to the length of time the 
child was maintained by the " s tep-parent" and whether any other 
adult is responsible for the maintenance of the child in deciding 

1 0HacDougall , "Alimony and Maintenance , "  an article in 
1 Mendes Da Cost� ,  Studies in Canadian Family Law (19 7 2 )  

2 8 3  at 3 4 9 . 
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whether or not such a parent s tood i n  loco p arentis to the child. 
To prove such a poin t ,  the facts in Kerr v. ·  I<err�1 (B . c . s . c . ) need 
only be contrasted with those in Hock v .  Hock and Bouchard V e  

Bouchard {19 71 )  ( 3  R. F . L .  3 5 3  {B . C . C . A . ) and ( 1 9 7 3 )  9 R. F . L .  
3 7 2  (Ont. s . c. )  respectively ) . I n  Kerr v .  Kerr , a step-parent o f  

., 
five years '. s tanding who had maintained the child throughout that 
period was held to be in loco parentis . In Hock v.  Hock , however ,  
the marriage lasted only seven months and a t  all material times , 
the paternal father continued to exercise all of his paternal rights 
and was subject to a California court maintenance order . The 
court held in the circumstances that the husband ' s  acts were 
only gratuitous acts of  a kind step-father and they made him 
neither legally nor morally responsible . In Bouchard v .  Bouchard , 
the marriage was again short-lived {11 months ) and the respondent 
spouse failed to discharge the onus upon her to show that her 
husband s tood in loco parentis for the purposes of the Divorce Act 
s o  as to make him legally liable to maintain the child of the 
wife by a former marriage . 

Another problem with the definition of " child" in the 
Divorce Act was pointed out by MacDougall in his article : 12 

It will be obvious ·that in some situations there 
will be several adults liable to support the one 
child .  Where a s tep-father becomes liable for 
the maintenance of a child , the father (or other 
person) previously liable for the maintenance of the 
child is not automatically relieved of his liability . 
There is a paucity of Canadian j udicial authority 
on the point , but it may be hypothesi zed that Canadian 
courts wi ll generally try to relate financial 
liability to the realities of the situation . Generally 
speaking , the principal liability for maintaining 
the child probably will be shifted to the adult with 
whom the child has the closest and most substantial 
relationship . 

11An unreported decision ;  see Id . at 3 4 5 . 

12 Id. at 3 4 6 - 3 4 7 .  
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Further to this point is the citation by the j udge in 
Hock v .  Hock of 2 Lord Jowitt ' s  Dictionary of English Law (19 59 ) 
at 9 4 8 :  

The assumption o f  the character may be , and generally 
i s , implied from the acts of the person putting 
himself in loco parentis as to whether he pays for 
the maintenance and education of the infant or 
establishes him in life . The fact that the father 
of the child is living does not prevent another 
person putting himself in loco parentis , but if 
the child resides with the father and J.s maintained 
by him it affords an. inference , though not a con
clusive one , agains t the assumption of the character 
by another person . 

It was in the Hock case that it was felt that in order that 
a husband could be ordered to maintain children with whom he 
s tood in loco parentis , that relationship must have existed at the 
commen�m�of the proceedings . 13 Therefore r if prior to the 
fi ling of the petition the husband had withdrawn himself from 
his position in loco parentis , then he would not be ordered to 
maintain the children . It is su�ges ted that t� B . C . Court 
of Appeal authority on the interpretation of the phrase n at the 
material time " under the definition of " children of the marriagen 
should be questioned . It is easy to s ee that any step-parent 
could elude his duty to maintain children to whom he had stood 
in loco parentis during the marriage by conveniently "withdrawing" 
himself from that s tatus by the time of the commencement of the 
proceedings for divorce . 

In Proctor v .  Proctor (19 7 6 )  5 7  D . L . R. (3d) 7 6 6 (Man . Q . B . )  
the question of " intent" was uppermost in the court ' s  mind in 
determining the relationship at hand . I t  was held that since 

the divorce petitioner intended to place himself in the position 
towards a child of hi s wife ordinarily occupied by the natural father 

13Hock. v .  Hock (1971)  3 R. F . L .  3 5 3  at 3 63 .  
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which he knew to be someone other than himself , he s tood in loco 
parentis to the child . The case cited at page 7 6 7  a passage 
from Aksugyuk v .  Aksugyu� (19 7 5 )  5 3  D . L . R. (3d)  15 6 (N . W . T .  S . C . ) : 

To be in loco parentis it seems to me the husband 
must "Iiltend11 to place himself in the pos ition 
towards the child ordinarily occupied by the 
father , which intention mus t  be based on the 
knowledge that someone else is the father . 

Somewhat broader definitions of what the phrase mus t mean 
appeared in Bmudry v .  Emery (19 7 2 )  6 R. F . L . 14 9 (Quebec Superior 
Court) and in Leveridge v .  Leveridge 1 1 9 7 4 ]  2 W . W . R.  652  (B . c . s . c . ) .  
In Beaudry , there was no liability on a husband to maintain, 
upon divorce , his wife ' s children born of a previous marriage in 
the absence o£ their being " adopted or otherwise recogni zed by him. " 
In the Leveridge case , the evidence showed that the respondent had 
" s tepped into the shoes of the boys ' natural father and had 
assumed , in every sense the responsibilities and obligations of a 
father"  and that seemed to satisfy the court that he stood in loco 
parentis to the children . 15 

-- ----

More will be said later on the definition of in loco parentis 
in the context of the problems it presents for provincial legis 
lation . A recent Ontario case will be examined for it has 
enunciated the principles necessary to determine if such a 

relationship exi sts and these principles may arguably be applicable 
to the federal Act .  

But continuing with in loco parentis a s  i t  affects the 
definition of " child" under the Divorce Act ,  the researcher 

should like to call attention to some of the proposals made by 

14Beaudry v .  Emery (19 72 ) 6 R . F . L .  1 4 9  (Quebec Superior 
Court) at 154 . 

15see headnote Leveridge v.  Leveridge [ 1 9 7 4] 2 W . W . R. 6 5 2  
(B . C . S . C . ) at 6 5 2 . 
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Richard Gosse in his research paper prepared for the Law Reform 

. . f d th . h . l 6 Comm�ss�on o Cana a as ey perta�n ere�n. 

Gosse1s first recommendation is that there should be a 

s tatutory provision making wives equally able to stand in loco 

parentis to a child as husbands are . Too often case law seems 

to exclude children of the husband by .a prior marriage as a 

" child of the marriage " and one to whom a wife could stand in 

loco parentisc Gosse's second point is a good one; he pushes 

the revision of the definition of " children of the marriage" so 

as to apply to in loco parentis situations during marriage and not 

j us t  those at the time of the filing of the divorce petition . 

It was felt by Gosse that undue a ttention was being paid 

on an " intention to provide" in the current definition of in 

loco Earentis . He said that the situation should be described as 

one where children have been naccepted 11 or " treated" {or both) by 

both spouses as " a  member o f  their family " and perhaps the phrase 

would then be eliminated . 

As part of his idea of defining in the word 11 child11 only the 

particular children concerned and not setting out conditions (i . e .  

age) when maintenance provisions ceaser Gos se gave a good and 

exhaustive definition of " child" for the purposes of the Divorce Act. 

A " child" would be : 1 7  

(i ) a child of the husband and wife born during the marriage1 

(ii ) a child of the husband and wife born before the 
marriage , whether legitimated by marriage or not , 

(ii i )  a child adopted s ince the marriage b y  the husband 
and wife or by either of them with the consent of 
the other , and 

1 6see generally Gosse , The Cus tody, Care and Upbringing of 
Children of Divorcing Spouses (19 7 3 )  for this section .  

1 7rd . at II- 6 0 , II- 62- 63. 
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by the spouses as a child o f  their family . This 
would include: 

a )  children of one o f  the spouses only 
(legitimate or-illegitimate ) , excepting 

perhaps, illegitimate children born during 
wedlock and unknown to the spouse to be 
illegitimate and 

b )  children o f  neither spouse (possibly excepting 
foster parents} . 

Along with these recommendations, Gosse reali zes the need 

for comments on the social and economic implications of making 

maintenance and custody provisions apply to step-parents as per 

sec tion 2 of the Divorce Act and suggests that certain factors 

ought to be taken into account in making a maintenance award 

against one who is not the parent o f  the child . These factors are:
] 

(1} the length o f  time the child was accepted and 
treated as a member of the family, 

(2} the economic and social relationships that 
existed between that person and child, and 

( 3} the continuing liability (if any) and capacity 
to meet it, of the natural parents of the child . 

It may be interesting to note that in New Zealand, for the 

purposes of both domestic and matrimonial p·roceedings, a " child 

of the family " includes any child of the husband and wife or any 

o ther child (whether or not a child of the husband or wife ) who 

is a member of the family of the husband and wife . 19 

In the United States, a stepfather is not liable at common 

law to support the children of his wife by a former marriage 

unless he places himself in loco parentis ; the term, though, means 

1 8Id . at II- 6 4 .  

19The Domestic Proceedings A.ct 1 9 6 8, 19 6 8, No . 62, s .  2 and 
the Matrimonial Proceedings Act, S . N .  Z, 1 9 6 3, No. 7 1, s. 2 .  
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more than providing food and a place to sleep , i t  means an 

affinity whereby the stepfather has a true interest in the well

being of the child (Rubkowski v .  Wasko 2 8 6  App . Dive 3 2 7, 143 N . Y . S .  

2d 1 ( 1 9 5 5 ) ) . 2 0  

I t  is a ques tion o f  intention whether or not there has 

been an assumption of this parental relationship . But even after 

a s tepfather has assumed liability by placing himself in loco 

parenti�, he can shed l iability at any time so that in the u . s . , 

there is no support liability for a s tep-parent on divorce; the 

natural father and sometimes the natural mother has the obligation , 

unles s  the child is adopted by someone . The term "children of the 

marriage " was , in fact,  left largely undefined in the Uniform 

Marriage and Divorce Act ,  approved in 1 9 7 0  by the National 

Conference of Commis sioners on Uniform S tate Laws . 2 1  

For English and Aus tralian definitions o f  the terms 

discussed here , reference can be made to Part III o f  this paper , 

at pages � 8  through 2 6. 

A further comment from Gosse0s. work concerning the definition 

of the word " child" would seem fitting here : 22 

There would be much to be s aid for having a simple 
and all embracing definition which would apply to 
all children who are accepted or treated by the 
husband and wife as children in their family . Such 
a broad defini.tion would do away with the dis tinctions 
between natural and adopted , and legitimate and 
illegitimate children , and would include children of 
one of the spouses only where there was the acceptance 
or treatment referred to . Including this last group , 
of course , presupposes'an assumption that it is 
desirable to impose a s tatutory obligation to support 
on step-parents and expres s ly give them consideration 
in regard to custody arrangements • • • •  A general 

2 0Gosse , �· cit . supra , n .  1 6 ,  at II-4 3 .  

2 1see the National Handbook o f  the 1 9 7 0  Conference at pp . 112 
1 7 6  et seq . As per Gosse , op . cit . supra , n-1 6 , at FN-14 . 

2 2Gos se , op . cit . supra, n .  1 6, at II-5 9 . 
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specific intended categories has disadvantages .  
I t  may subsequently be narrowly interpreted so as 
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to defeat the intentions of the legislators. 
Obviously, too the applicability of custody and 
maintenance provisions to natural and adopted children 
should not depend on whether or not they have been 
accepted or treated as the children of their parents . 
I t  seems inevitable therefore that the categories 
of children mus t  be spelt out in some degree . 

C .  " Children o f  the Marriage" 

ISSUE : Should the federal definition of 
,••childr.en of the marr�age "  be amended? 

" Children of the Marriage" is defined as follows in section 2 

of the Divorce Act, R . S. . C .  1 9 7 0 , c. D- 8 :  

� • •  each child of a husband and wife who at the 
material time is 

(a) under the age of s ixteen years, or 

(b) sixteen years of age or over and under their charge 
but unable, by reason o£ illness, disability or 

_ _  other .cause, to withdraw himself from their charge 
or to prov�de himself with necessaries of life ; • • •  
·[emphasis added] 

This definition, worded as it is, has been a cons tant s ource 

of disconcertion for the courts . There are
. 

problems with whether 

or not a s tep-child is truly a 11 child "  (according to the definition 

in the Act} of the husband AND wife . As we have seen in Hock v .  

Hock previous ly discussed, the words " at the material time " 

present difficulties in deciding whether or not a situation o f  

in loco parentis exists at the time .of the proceeding. What 

exactly i s  meant by 11under their charge " and " unable " has also 

been the subj ec t  of j udicial
-lnhirpretation . The definition could 

benefit, it seems, from some amendments . 

But perhaps mos t  importantly-is the issue of whether or not 
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the words , "or o ther cause" are to be read with an ej usdem generis 

interpretation , linking them with the words illness and disability , 
or whether those latter words are to be taken to be exhaustive 
of their genus . Then " or other cause " would extend to exactly 

that--other cause s , particularly the situation where a child 

was unable to become self-supporting and, at the same time , 

continue a full-time educational course of some kind. This whole 

area o f  concern will be dealt with in some length at a later s tage 

in the paper . Even though it is reali zed that this is a problem 

facing federal legislation, the huge volume of litigation upon 

the is sue would point to its importance . And it is felt that by 

exploring the attitudes of Canadian courts in interpreting this 

section of the Divorce Act in terms o f  whether or not parents 

are under a statutory duty to maintain their children while they 

are being educated , some light will be shed on the extent to which 

the maintenance obligation extends under provincial law . 

While discussing the definition of " children of the 

marriage" an interes ting corollary issue arises: 

ISSUE : 
the a9:e 
created 
Divorce 

Is provincial legislation determining 
o f  majority relevant to the Obligation 
bY. the de£inition in sect1.on 2 of the 
Act and bY. sections 1 0  and 11? 

In the Ontario case of Jensen V e  Jensen (19 72) 6 Ro F . L .  32 8 

(Ont.  s.c. ) it was held r..hat the definitions of " child" and 

" children of the marriage " in the Divorce Act were not to be 

cons trained by provincial age o f  maj ority legislation ; that is, such 

legislation cannot impose an upper age limit on the definition of 

a child o f  the marriage as:set out in the federal Act .  I n  the 

decision , the case of wood v . _wood ( 1 9 72) 5 R. F . L .  82 (Ont. s.c.) 

was dis tingished ; in the latter case , Wright J� said that the 

Court had no power to order a parent to pay maintenance for an 

adult c itizen merely because the relationship of parent and child 

exists . However , the Wood case was litigated under a provincial 

s tatute . 
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A second Ontario case Bis v .  Bis (19 7 2 )  6 R. F . L .  3 7 4  

(Ont. S . C . ) arrived a t  an opposite decision . There the court 

allowed the variation of a court order for maintenance w·hich 

was originally payable until the child reached 21 years. The order 

was made to terminate at 1 8  years as the child had already 

attained maj ority (1 8 years ) . The court gave , among its reasons , 

the fact that historically the words " infant" and " child " have 

been used interchangeably and that the word 11child" in the Divorce 

Act mus t  be interpreted not as " offspring" correlative to parent, 

but rather as to the s tatus of infant (i . e . ) to his need for 

maintenance , care and upbringing . The court went on to point 

out that the age at which children cease to have that s tatus 

which entitles them to tutelage , maintenance , care and upbringing 

is normally under provincial j urisdiction . Although at common law , 

infancy clearly terminated at 2 1  years (Thomasset v· • .  -Thomasset) . 
Even if Parliament could legislate with regard to that status , 

the court felt that it should not be accepted that it has done so , 

unles s it clearly says so . The court then applied The Age of 

Maj ority and Accountability Act to substitute 18 years for 21 years 

in the court order , feeling the absence of any contrary intention 

s ince the order used the words " infant child. " This case can be 

reconciled with the Jackson case presently to be discussed because 

Bis was decided while Jackson was still at the B.C .  Court of 

Appeal level . 

In Hillman v.  Hillman (19 73} 9 R. F . L .  3 9 2  (Ont. C . A . ) the 

decision was the same as that in the Jensen case; it was held that 

the definition o f  " children o f  the marriage " was not to be 

restricted by The Age of Maj ority and Accountabi lity Act of Ontario . 

The decision came as a result of the reversal of the Jackson 

deci sion upon which Bis was dec ided , on appeal to the Supreme 

Court of Canada . 

In Manitoba ,  Vlas see v .  Vlassie (19 7 2) 6 R . F . L .  3 3 2  (Man. 

Q . B . ) was decided similarly . The court held that the definition 



6 8  

o f  " child'w should be taken from the Divorce Act and not any 
provincial legislation , otherwise , a province could decide to 
reduce the age o f  maj ority to 16  and thereby nullify the 

provisions of the federal Act authori zing maintenance of children 

over 16 years . In Manitoba ,  the court maintained that it had 

always been the practice to award maintenance for the children 

of the marriage , depending upon their particular circums tances in 

lifef but unfettered by any termination of j urisdiction based on 

maj ority . The court treated the mere fact that " child" had 

been defined in the Divorce Act as evidence that a contrary 

intention exis ted to displace the need to determine infancy at 

18 years . The court here was , o f  course , giving the word " child" 

the use of " offspring of the parents "; it maintained that there 

is only one definition of " child" for the purpose of the Divorce 

Act s ince it is a national act and uniformity of interpretation 

is desired where possible . 

The British Columbia Supreme Court case of Caryk v� Caryk 

(19 7 2 )  6 R . F . L .  1 8 5  made the simple statement that " ... . the change 

in the age of maj ority in British Columbia would not override the 
• 11 23  D�vorce Act .  

Turning to the opinion of the Alberta Supreme Court on the 

issue ,  one mus t  consider the decision in Petty v. Petty (19 7 3 )  

8 R . F . L .  3 8 7 .  The case held that the Age o f  Maj ority Act of 

Alberta did not restrict nor limit the j urisdiction es tablished 

by the Divorce Act to order maintenance for children who have 

attained maj ority despite the use o f  the words tiinfant children11 

in the court maintenance order . 

The issue can be taken as settled in so far as it was 

dealt with in Jackson v .  Jackson (19 7 3 )  29 D . L . R . (3d )  6 4 1  ( S . c . c . ) .  

The Supreme Court held that the words " children of the marriage" 

are used in the Divorce Act as a term of relationship and not as 

23 Caryk v .  Caryk {1 9 7 2 )  6 R . F . L .  1 8 5  at 1 8 8 .  
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synonymous with the common law meaning o f  child a s  " a  person 

who has not attained his maj ority . " Therefore , it follows that : 24 

• • •  although a person may have passed the age of 
maj ority as defined by provincial leglislation 
he remains a child of the marriage for the purposes 
of determining the scope of the support obligations 
of divorcing parents . 

At pages 6 4 6 - 6 4 7  of the cas e ,  the court continued: 

The period during which such children may be entitled 
to maintenance under the Divorce Act is in no way 
related to their attaining the age of maj ority 
(whether 1 8  or 21 years ) , but on the contrary , it 

terminates at the age of 16 years unless a child 
over that age is " unable , by reason of illness ,  
dis ability or other caus e ,  to withdraw himself from 
their {his parents ' ]  charge or to provide himself 
with the necessaries of life . " 

The court reasoned the case this way : it is wrong to say that 

one ceases to be a child at 1 9  years in British Columbia for 

the coroll ary then is that one is a child until age 19 . This , 

though , is inconsis tent with the Divorce Act which excludes 

children over sixteen , unles s  they are in the special group 

designated therein . 

As added support for this interpretation , the eourt 

pointed to the fact that it has been s hown that a person ma¥ 

s tand in loco parentis to a child who has reached the age of 

maj ority (Archer v. Hudson (1 8 4 4 )  7 Beav. 5 5 1 ,  4 9  E . R . 11 8 0  

and Dettmar v .  Met .  & Prov . Bank (Ltd . ) (18 6 3 )  7 1  E . R. 281)  and 

the phrase in loco parentis was used in the definition of " child" 

in the Divorce Act .  It was the opinion of the Supreme 

Court of Canada that there is no conflict between the provincia l  

and federal enactments concerned . 

24 See headnpte , Jackson v .  Jackson (1 9 7 3 )  2 9  D . L . R. (3d)  
6 4 1  (S . C . C . ) at 6 41 .  
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There appear to be problems, then, with the interpretation 

of the phrase " children of the marriage" as well . I t  may be 

interesting to point out here that, according to Johnson v. Johnson 

[ 1 9 6 9 ]  2 0  R .  1 9 8  (Ont. H. Ct. ) (from headnote ) : 

Children born to the petitioner and respondent 
but placed for adoption and adopted by some other 
person, are not " children o£ the marriage " 'vithin 
the meaning of s .  2 (b) o f  the Divorce Act .  

D .  " Child 6f the Family" 

It is interesting to consider, i f  only briefly, the English 

definition of " child of the family" as it appears in the 

Matrimonial Proceedings and Property Act 1 9 7 0, (Imp.) 1 9 7 0 , c . 4 5 

s .  2 7 (1)  and to contrast it with the old definition (for divorce 

purposes it is the old definition) o f  the same phrase as it 

appears iri the Matrimonial Proceedings (Magistrates• Courts ) Act 

1 9 6 0, (Imp . ) ,  8 & 9, Eli z .  2, c .  4 8 ,  s. 16 ( 1 }  to see the 

difference that one word can make . Under the former Act, the 

phrase is thus defined : 

11 child of the family, " in relation to the parties 
to a marriage , means-

(a) a child of both o£ those parties ; and 
(b) any other child , not being a child who has 

been boarded out with those parties by a 
local authority or voluntary organi zation , 
who has been treated by both of those parties 
as a child of their family; 

" child, 11 in relation to one or both of the parties 
to a marriage, includes an illegitimate or adopted 
child of that party or, as the case may be, of 
both parties . Iemphasis added] 

Under the latter Act ,  a "child of the family "  is . defined for the 

present purposes of that Act as a child of both spouses or a child 
of one of them who has been accepted as a member of the family b� 
the other, and in either case the child may be legitimate , illegitima 
or adopted . 
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The firs t definition does include , .of course , a some

what larger group , i . e .  children who are not born of either 

parent but that point aside , legis lators seemed to have thought 

that the use of the word 11 treated11 in the 1 9 7 0  Act '\vas a better 

choice than the word 11 accepted . 11 As mentioned previously in the 

paper , the obj ective word 11 treatment11 is supposedly a better term ,  
· for the sub j ective 11 acceptance11 did not make a parent liable upon 

whom a bas tard child had been fois ted to his ignorance .  In the 

case of W .  v .  W .  ( 1 9 73) 1 0  R . F . L .  3 51 (England-As si zes) , a child 

was born as a result of the respondent wife ' s  undisclosed adultery; 

the husband had believed the child to be his own and had so 

treated it ( fe d ,  clothed , and so behaved toward it) . In the 

circums tances ,  under the definition of 11 child of the family11 in the 

1 9 7 0  Act , the petitioner husband was held liable for the maintenance 

of the child . Whereas knowledge o f  the child ' s  .illegitimacy may 

indeed be a pre-requisite to " ac cepting11 the child , the court had 

this to s ay at page 352 : 

To establish a child as a 11 child of the family" it 
is sufficient to show that the child was treated 
by both partie s as a child of the family . The 
knowledge , or lack o f  knowledge , possessed by one 
or both parties of the facts relating to the child , 
for example , as to the identity of its parents , 
would seem to be no longer material in determining 
whether it is a child of the family . 

I t  i s  at this point that it is felt that a broad and 

somewhat sweeping general recommendation might be made and cons idere 

Recommendation 

It i s  recommended tha t  a common de fini tion of 
chi Zdren be a dop ted a cros s provinciaZ s tatute s and� 
conce ivabZy �  even to the federaZ Ze ve Z with the 
Divorce Act. 
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In view of the varyins social policies be�nd the various 

s tatutes ,  it ·is recommended that the definition: be formed a s  

follows : 2 5  

1.. the definition of " child" would only attempt 
to identify the particular chi'ldren concerned and 
not try to set out conditions, i . e  .. age when the 
provisions cease to apply . 

2o the definition would be exhaustive of the categories 
�ntended by the legislat�ns body to be subject to 
the Act for the sake of greater clarity of 
interpretation . 

3 .  any neces sary provisions to state the conditions 
upon which any of the provisions of the Act are to 
cease to apply would be clearly separated from the 
definition; it is here that the necessities of 
social pol�cy may have to be cons�dered and provided 
for . For examp le , although it has been previously 
recommended that a uniform obligat�on (in terms of 
age limit) of child support appear in provincial 
statutes , any exceptions , changes , etco that mus t be 
made in special cases could be set out in these 
separate provisions . 

4. the definition of " child" to be used is a matter of 
legislative choice; the English example might be 
followed, making a 11child11 include not only the normal 
categories (i�e . natural ,  adopted , step-ch�ld) but 
also a child who has been " accepted11 or 11treated 11 
[or both] as a member of the family • .  The cho�ce is 

a matter of policy , but it must be kept uppermost in 
the minds of the lesislators that precise wording is 
imoortant and necessary. 

E . 11 In LQCO Parentis "  

ISSUE: Should i n  loco parentis , for the purposes of 
provincial legislation be s tatutorily defined or 
does the case law provide ·su:fficien:t ·gu:i·del·in:es 
for its interpretation? 

2 5Recommendations 1 and 3 are based on Gos s e , ·  op.· c·it.  
s upra , n .  1 6 , at II•5 6 .  

--
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In discus sing the phrase in loco parentis and the problems 

it presents for provincial legislative interpretation , the cases 

in this s ection are all out-of-province decisions. The phrase does 

· not appear to be used in Alberta legislation but rather an 

undefined " step parent" is often employed . But in attempting to 

define step-parent in Alberta courts , it may be necessary to 

explain this phrase and therefore a discus sion follows . 

The case o f  Shlitz v .  C . N . R .  11 9 27] 1 D . L.R. 9 5 1  (Sask . C .A . ; 
has already been dis cus sed somewhat . There , the remedy of a 

provincial s tatute (Fatal Accidents Act) was not extended to four 

infant s isters of a deceased brother. They were not the deceased's 

own children, adopted children, nor persons to whom he stood 

" in the place of" their father for the provis ion of their pecuniary 

needs; although the deceased may have had a number of persons 

" dependent" upon him, in various degrees ,  wholly or partially , 

there was not the necessary relationship established . 

In Howie v .  Lawrence 1 1 9 27] 1 D . L . R . 4 7 7  (Ont. s.c.), a child 

maintained by the deceased (the natural grandfather in fact) was 

entitled to damages under the Fatal Accidents Act ,  R.S . O. 1 9 1 4 , 

c .  1 5 1  as the deceased stood in loco parentis to the child; from 

birth , the deceased had brought up the child in his home , fed , 

clothed , and sent the child to s choo l ,  and otherwise treated the 

child as his own . 

In The Royal Trust Company v .  Globe Printing eo . Ltd .  et al 

1 1 9 3 4] O . W. N .  5 4 7  (Ont. c .A . ) , it was held that although a middle

aged, mentally deficient s ister of the deceased had a reasonable 

expectation of financial benefit from the deceased , that was not 

enough to create the required relationship. That relationship was tc 

of course ,  one o f  in loco parentis so as to entitle the woman to 

benefits under the Fatal Accidents Act of Ontario. The case gave 

great weight to the decisions defining the situation largely as one 

where the person has taken on the parental duty of a father to 
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provide maintenance for the c hild . The maj ority of the court would 
not lay down as a rule of law that one cannot s tand in ·loco 
parentis unless it is established that he has brought himself 
under a legal obligation to provide for the child . The j udges 

felt that a case might easily arise where a person had in fact 

performed the duties and o£fices of a parent to such an extent 

that he undoubtedly stood in loco parentis and yet where there had 

accrued no legal obligation to continue in the performance of such 

duties and where no action could effectively be brought for 

failure to continue . 

An interesting case arose in the New Brunswick Supreme Court . 

In Tower v .  Hubert ll9 74 )  14 R . F . L .  3 62r the deceased was held to 

be in loco parentis to a child he had fathered but was unborn at 

the time he was killed in an accident; he was legally responsible 

for the maintenance of the child anyway (The Children of Unmarried 

Parents Actf R . S.N . Bb 1 9 52, c .  108 ) but he had also indicated 

his intention to maintain the child when he made arrangements to 

marry the pregnant mother .  However , he was not responsible for a 

child of the mother's that he did not father ; he was not in loco 

p arentis to such a child and would not be until he married the 

mother for he illustrated no intention to provide for such a 

child until it became his own . 

A recent case in the Ontario Surrogate Court,  Re O'Neil and 

Rideout (1 9 7 5 )  7 .O. R. �d) 117 set out a number of factors for 

a court to consider in determining whether or not one person stood 

in loco parentis to another . In the case, a man and a woman had 

been l iving together for twelve years a s  husband and wife and the 

i ssue to be determined was whether the man s tood in loco parentis 

to the infant of the woman ; i t  needed to be determined whether or 

not he was a " father" within the meaning of section 1 (4 )  of the 

Infant's Act and was thus liable for the maintenance of the child . 

The factors to be considered are : 26 

2 6As summari zed in the headnote , Re O'Neil and Rideout ll9 7 5 )  
7,0 . R. (2d) 117 . 

--
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(1 } whether the person provides a substantial part o f  
the financial support o f  the child , 

(2) whether he intended to " step into the father ' s  shoe s , "  
particularly,though not exclusively , where the 
natural parent has died , 

(3 ) whether the relationship between the person and 
the child was a permanent one , 

( 4 )  whether the inference that the child's own father 
(or , perhap s , his mother) with whom he is l iving and 

who supports him , has not been replaced has been 
rebutted , and 

( 5 )  whether the person has terminated his position of 
being in loco parentis in respect of the child . 

In this case ,  the man treated the two children of the woman 

by another man on an equal basis with the two younger children o f  

the man and woman . H e  supported them a l l  financially , claimed 

them all as dependants , agreed to and did assume responsibility 

for their upbringing; the two older children even us ed his 

surname and regarded him as their father . After the separation 

of the parties , one of the two c hildren that was not his as well 

as one of the children who was his chose to reside with him while 

the other two children continued to reside with the mother . 

Therefore , the court held that the man had placed himself in loco 

parentis with relation to the child who was . not his and who chose 

to reside with its mother . Added to all the factors previously 

mentioned ,  the j udge in the case considered his own question 
. . 

hr d h . h 27 concern�ng �ntent . He p ase t e quest�on.t us : 

• • •  " Does the evidence indicate that , i f  the 
natural parent died , the person to be charged 
would have expected to continue to support the 
child? " 

27 Id . at 127. 
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However , even though the man was found to stand in loco 
parentis in respect of another person ' s infant child , he was not 
held to be a " father " of the child within the meaning of s .  1 (4 )  o f  
the Infants Act ,  R . s . o .  1 9 7 0 ,  c .  222 , s o  a s  to render him liable 
for maintenance thereunder with respect to such child . It is 
perhaps notable that he would have been liable under the Divorce Act. 

The statute in question here did not allow equity to enter 

on the issue of maintenance , but only considered it concerning 

custody and education . If it had , maybe the court, acting as 

parens patriae could in equity order a man who has s tood in loco 

parentis to�an infant to support that infant . 

It is interesting to point out that the case said that a 

mother could stand in the place of the father vis-a-vis her own 

child ,  since in loco_parentis means male parent. Also ,  another 

person (man or woman) could s tand in the place of the father 

regarding any child. But the father of a child could never be 

s aid to be standing in loco parentis to his own child . 28 

In 1 9 72, British Columbia radically extended the 

responsibility for maintenance to persons standing in loco parentis 

during both marriage s and common law relationships . No longer 

is intention of the person so important; instead, it is the length 

o f  the two persons ' relationship that is the important factor . 

(See the Family Relations Act ,  S . B . C .  1 9 72 ( 1 s t  sess . ) , Co 2 0 , s .  

lS(a) }. 

The Re O ' Neil and Rideout case seems to have given child suppc 

law a fairly extensive basis for further interpretation of the phrase 

therefore , statutory definitions of the phrase may not be neces sary 

and definitely should not be used unles s  they are unif0rmly applied. 

2 8  See I d .  a t  12 3 .  
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In considering how the phrase might b e  definied or employed to 

explain " s tep-parent" in Alberta legislation , it is necessary 

to keep in mind the s tress the courts place on intention of the 

person concerned . The recent Britis h  Columbia legislative 

shift in emphasis to the length of the marriage or common law 

relationship in which the child is found might also be considered . 

Whether or not one ought to be able to withdraw himself from a 

position recognized as in loco parentis to another is a further 

consideration . 

F .  "Parent " 

A few lines ought to be written about the word "parent, 1 1  

particularly as i t  appears in provincial legislation . For the 

purpose of the Maintenance Order Act , R . S . A .  197 0 ,  c .  2 2 2 ,  the 

terms "mother" and " father " include grandmother and grandfather . 

Under the Child Welfare Act ,  R . S . A .  197 0 ,  c .  3 4  and The Domestic 

Relations Act ,  R. S . A .  197 0 ,  c .  113 , the definitions of "parent" 

include step-parents . In White v. Barrett Il9 73]  3 W . W . R .  293 

(Alta . C . A . ) , the meaning o f  11parent11 as used in The Family court 

Act ,  R . S . A. 197 0 ,  c .  1 3 3 , s .  1 0  was discussed . It was held that 

prima facie· , the words " child" and " parent" as used in The Family 

Court Act mus t be given their ordinary everyday meaning unless ,  

in the context of the statute , the more restricted meaning of 

" legitimate child" and " lawful parent" mus t  be assigned to them . 

There was , however, nothing in the s tatute in question which , 

according to the court , required the more res tricted meaning . 

I t  is evident, therefore , that the definition of " parent" is 

highly irregular in Alberta s tatutes and can only be explained by 

the various purposes for which the Acts were designed . 

G .  " Dependant" 

ISSUE :  I s  " dependant" satis factorily defined in Alberta 
law? 
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Under The Family Relief Act, RoSGA. 197 0 , c .  13 4 ,  s . 2 (d) 

as am .  S . A .  1971 , c . •  l ,  s .  21 (1 ) , " dependant" mean s : 

• • •  (ii)  a child o f  the deceased who i s  under the 
age of 1 8  at the time o f  the deceased ' s  death , and 
(iii) a child of the deceased who is 1 8  years or 

over at the tL�e of the deceased ' s  death and unable 
by reason of mental or physical disability to earn 
a livelihood , • • •  

Thus, The Family Relief Act offers no upper age limit with respect 

to a mentally or physic ally disabled child. 

The Social Development Act, R . S . A .  197 0 , Co 3 45 ,  has a 

definition of " dependant" for the purposes of the Act that includes 

children up to and including 1 6  years , or , over 1 6  years o f  age 

and attending an " educational institution11 when authorized by 

the Director or over 16  and physically or mentally incapacited, 

or unemployable . The term has no apparent upper age limits to 

confine its interpretation in these s ituations . 

In England, an order made under the Matrimonial Proceedings 

(Magistrates' Courts ) Act, 196 0  may contain a provision requiring 

either or both spouses to contribute to the maintenance of a 

"dependant . "  Dependant i s  defined as a person : - 29 

(al who is under the age of sixteen years, .or 

(b }  who, having attained the age of s ixteen years, 
but not twenty-one years , is receiving ful l  
time instruction a t  an educational e stablishment 
or undergoing training for a trade, profession 
or vocation in s uch circumstances that he i s  
required to devote the whole o f  his time to that 
training for a period of not les s  than two years ; or 

(c )  whose earning capacity i s  impaired through illness 
or di sability o f  mind o r  body and who has not yet 
attained the age of twenty-one years; 

29taken from Newfoundland Family Law S tudy ,- op . cit . 
supra , n .  7 ,  at 1 0 4 . 
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This definition appears to reflect c losely the attitude 

towards the cessation o f  a maintenance obligation that is often 

reflected in practice in Canadian courts . Although paying l ip

service to the j urisdiction o£ the court to order maintenance past 

21 years where no upper age limit is specified in a piece o f  

provincial legislation (or the Divorce Act) , the courts are often 

reluctant to order such maintenance . Sometimes with the child 

who needs the support in order to continue an education is this 

reluctance felt . The court finds itself continually having to 

weigh the value of higher education in today ' s  society against 

the danger o f  forcing a p erpetual student on a parent . More will 

be s aid on this point at a later date but with this point of 

contention in mind , it may be valuable to consider revising our 

definition of " dependant" as it appears in provincial legislation. 

Recommendation : 

The definiti on of "dep endant" in Alb erta leg i s la tion 
s hould be uniform. It i s  s ugge s te d  tha t  in view of a 
general j udicial a tti tude towards li miting the granting 
of maintenance p a s t  21 y ears � especially for the 
s tudent� that the defi ni tion of "dep endant" be s tudied. 
If the age de termi nati on& therein prove uns ati sfactory� 
new provis ions could p os s ibly b e  incorpora te d .  There 
is no reaspn why the bas ic age s hould differ b etw een 
The Family R eli ef Act (18 y ears ) and The Social 
De ve lop ment Act (16 y ears) nor s hould the indefinite 
extens ion b e  offered on ly to the disable d  under the 
former but to the une mp loyable and the s tudent under 
the latter. It may be worthwhile to cons ider an exte n s i on 
to 21 y ears for all the s e  groups and a un�form b a s ic 
age of 18. 

In connection wit h  this last recommendation , it is important 

to keep in mind the value o f  allowing the court to maintain s ome 

discretion as to when maintenance orders shall cease in order to 

take into con sideration peculiar circ umstances .  Perhaps this 

discretion is more important and more is to gain by retaining it 

than by searching for certainty by the means o f  statutorily imposed 

age limits . 
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H .  Conc�us ion 

It is now time to return to the original issue of whether 

or not a uniform child maintenance obligation should be recommended 

for Alberta law .  T o  the researcher o f  this paper , a " uniform" 

obligation would mean establishing a certain_ group of individuals 

responsible for child maintenance , a certain group of persons 

who may benefit by that obligation , and a certain period o f  

time during which the obligation exists . 

By separating the people concerned from the conditions for 

application o f  the provisions of any Act by way of a separate 

definition section8 it may be possible to uniformly define the 

individuals concerned .  But how long the obligation should continue 

in different circumstances is dictated by other cons iderations 

than those of concern to the legal world . 

In this section , a unform definition o f  children has been 

recommended; its purpose is to help eliminate any existing 

distinctions between legitimate and illegitimate children , natural 

and adopted children, step-children and other children , etc� By 

defining the extent of the maintenance obligation (in terms o f  

time , etc . } i n  separate provisions , allowances could hopefully b e  

made for the dictates o f  social and public policy� The existence 

of any difference s  would then be the responsibility of legislative 

creation; it i s  up to the governing bodies to decide whether or 

not they desire a uniform obligation and what the extent o f  that 

obligation will bee 

On the face of i t ,  it seems quite logical to have a uniform 

legal obligation to child support--whether the child be a deserted 

child , a child of divorcing parents , or a child who was dependent 

on a testator . But the number o f  different factual situations that 

arise to plague child maintenance law seem to point to the need 

for court discretion in order to take care o f  individual needs and 



to protect the best interes ts o f  the child . 

It would indeed b� a massive task to establish the 

guidelines for a uniform child maintenance obligation that 
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would encompass all the needs that legislation must protect and 

that would still involve a large amount of j udicial discre tion . 

With the variety o f  Acts and obligations at present , it may be 

pos s ible to deal with a greater variety of s i tuations that ari se-

and deal with them equitably . Uniformity and certainty must be 

weighed against the advantages gained by special provisions and 

j udicial discretion in answering thi s  question . With the existing 

law we place our confidence with the j udiciary and gain 

advantages therefrom . 

A recommendation concerning a uniform age for cessation of 

the maintenance obligation follows in ano ther sec tion . 
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V .  THE DIVORCE AC_T -..ADDITIONAL ISSUE.S 

Due to the pressures of time, further is sues 
conc�rning the Divorce Act as it app lies to child support 
law c an only briefly be mentioned here. 

ISSUE : Under section 2(b ) of the Divorce Act, in order 
that a child be "under the charge " of the husband 
and wife , is the existence of legal proceedings 
placing the child in the parent's custody required? 

For authority on the point, one may refer to the 

decision in Tapson v .  Tapson ( 19 7 1 ) , 2 R.F.L. 305 (Ont . 

C . A.) . The Court held that the word ncharge" under 2 (b )  

does not mean that there must have been some legal 

proceeding placing the child in the parent's charge. 

I t  was said that the word simply means that the parent 

has assumed the care and maintenance of the child in the 

parent's premises. 

ISSUE: If a chi ld , having reached age 16, is no longer 
subject to parental control under relevant pro
vincial legislation , is such a child under a 
parent's "charge': within the meaning of the 
Divorce Act? 

Again, the case of Tapson may be referred to. On 

this point, the Co urt held that the two things have no 

necessary relation the one to the other. At page 3 0 8  of 

the case8 the C ourt expres sed this view: 

An order for maintenance or for interim main
tenant based on a child 16 years of age or 
over being in the charge of a p arent assumes, of 
course, that the child is living with the 
parent in the parent's care and to that extent, 
within the parent's responsibility for main
tenance . If it should prove to be the case 
that a chi ld, having reached the age of 16 , 
withdraws from a parental home and goes out 
to live by himself or by herself, other consi
derations will have intruded to make this 
provision probab ly no longer applicable . 



ISSUE : Can a child (or should he be able to) apply under 
the Divorce Act for maintenance? 
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The j udge in Tapson held that the Act does not give 

a child any standing to apply himself or herself for 

maintenance . 1 It i s  only pos sible for the parent to seek 

s uch relief. S ince a parent may make himself or herself 

responsib le for the care and upbringing of a child of the 

marriage who has reached age 16, he/she may seek the 

corollary relief of maintenance and interim maintenance if 

the chi ld i s  at school and is unable by reason of atten

dance at school , to maintain himself or herself or to 

provide himself or herself with the necess aries of life. 

ISSUE : Does .section . 9  of the Divorce Act operate in practi ce 
to adequately protect the intere sts of children 
of the marriage upon divorce? 

Section 9 ( 1) ( e) of the Divorce Act creates a duty 

on the court where a petition for divorce is sought under 

section 4, to refuse the decree if there are children of 

the marriage and the granting of the decree would prejudi

cially affect the making of reasonable arrangements for 

their maintenance. In Williston v .  Williston ( 19 7 3), 3 0  

D . L . R. (3d) 7 4 6  (N . B . S . C . )  the section appeared to be 

reasonably applied . In the case , the innocent respondent 

wife would be deprived of benefits under the War Veterans 

Allowance Act , R . S. C .  1 9 7 0, c .  W-5 , by the granting of a 

divorce decree in favour of her husband ; in addition her 

husband could not make any reasonable arrangements for the 

maintenance of wife . Therefore , it was held that the granting 

of the decree would prejudicially affect the making of 

reasonable arrangements for the maintenance of a child and 

the decree was refused . The Gourt appeared to respond to 

the inequity of a situation where the payments in question 

would be cut off to the wife and increased to a drinking 

1Tapson v .  Tapson ( 1 9 71) , 2 R. F . L . 3 0 5  . (Ont . C . A . }  at 3 0 8  
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violent husband should the decree be granted. 

In Davies v. Da�ies ( 1969 ) ,  3 D.L.R. ( 3d)  3 8 1  (N�W�T. 
Territorial Court) ,  the court made it clear that notwith

standing that no relief in respect of custody or main

tenance is claimed , the court is still under a duty to 

ensure a fair and j us t  settlement of the maintenance problem: 

therefore, it may make an order in respect of custody and 

maintenance so that the divorce decree {otherwise prej u

dicial )  may be granted. 

ISSUE: Can an order for maintenance under section 11 o f  
the· Divorce Act be made only at the time of the 
decree nisi or does the parliamentary use of the 
word "upon" in that section give the court juris
diction to make such an order after that time? 

On this point one could c onsider a number of case s  

beginning with the Alberta Court of Appeal decision in 

Radke v. Radke ( 19 71) , 2 0  D.L.R. ( 3d)  3 7 9  ( since overruled) . 

There, the court held than an order for maintenance in a 

divorce action cannot be made either under section 11{1)  ( a} 

or section 11 ( 2 )  of the Divorce Act after the decree nisi 

has been granted. In the case, however, there was an order 

awarding a limony maae pursuant to section 18 of the 

Domestic Re lations Act , R . S . A .  1 95 5 ,  c. · 89, in an action 

for j udicial separation and that order survived the divorce 

proceedings .  

In the case, the Court showed hesitancy in allowing 

an order for maintenance after a decree nisi for fear that 

maintenance could be he ld as a club over the head of a 

spouse forever. This whole attitude may have been displaced 

and the Radke case overruled by the decision of the Supreme 

Court of Canada in Zacks v. Zacks (19 7 3 ) , 10 R . F . L. 5 3, 
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though the two situations are distinguishable . In Zacks 
the trial j udge had, at the time that he granted the decree 
nisi declared the wife's entitlement to maintenance, but 
did not stipulate as to quantum. It was then questioned 
whether or not the Court later had j urisdiction to 

c onsider a maintenance c laim by the wife . In th� Radke 
case, the order for maintenance was fio t  · made with the 

decree nisi and there was no reference at the time a s  

to the wife's entitlement since there wa� a valid order 

in exi stence. 

The Supreme Court of Canada in Zacks had this 

interpretation of the phrase "upon granting a decree nisi 

of divorce" : 2 

When it was provided that the court could 
deal with those matters "upon granting a 
decree nisi of divorcen it was meant that it 
was only when a divorce was granted that the 
court acquired the necessary j urisdiction to 
deal with those sub j ects. The words did not 
mean that those subj ects could only be dealt 
with at exactly the, same time that the decree 
nisi for divorce was granted. 

The issue is a ls o  rai sed in the case : whether under 

section 11 ( 2 )  of the Divorce Act,· one can "vary" an order 

to the point of granting one where there hadn't been one 

before . The Court dis tinguished Zacks and Radke ; in Radke, 

after consideration of the ques tion of maintenance , the j udge 

who granted the decree nisi refused to make an order for 

maintenance . In zacks, the trial j udge not only considered 

the matter of maintenance, but declared the appellant's entitle

ment to it . Therefore, even if " upon " had the contemporaneous 

meaning assigned to it that Radke gave , a t  the time the decree 

nisi was made there was an order , under section 11 (1) to pay 

maintenance in an amount to be fixed after re ference to the 

Regis trar had been comp leted and his recommendation made . 

2 From headnote, Zacks v. Zacks (19 7 3 ) ,  1 0  R.F.L. 5 3  
(S.C.C.) �r �4-�S-
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In Bogdane v. Bogdane ( 19 7 4 ) , 38 D. L. R. {3d) 

767 ( Sask. Q.B.) ,  there was a decree nisi ordering the 

respondent husband to pay maintenance for two of three 

chi ldren of the marriage. Following the decree absolute, 

the petitioner sought maintenance for a third child born 

a fter the decree was made absolute. No maintenance was 

ordered since it was held that the j udge was functus 

officio under section 11 ( 1 ) . It was held that the 

Zacks case had peculiar facts--for there, the right to 

maintenance was declared before the decree absolute; the 

Supreme Court of Canada case did not decide this point, then, 

and considering the authority of cases like Radke, the 

Saskatchewan Queen's Bench decided that no maintenance order 

could be made here where no claim at all was made unti l 

it was too late (as distinguished from Radke and Zacks). 

On this point is an Alberta Court of Appeal case, 

Fiedler v. Fiedler1 [19 7 5 ]  3 W.W�R .  ·681 . '  Here again, a 

maintenance c laim was made after a decree absolute and the 

decree nisi had been silent as to maintenance (as distin

guished from Zacks ) .  It was he ld (in direct opposition to 

the Bogdane decision ) that via section 11 ( 1 ) and authori ties 

such as Zacks v. Zacks, the court had power to entertain 

the wife's application which she had a -right to maintain� 

For further reference, the case o f  LaPointe v. Klint 

( 19 7 4 ) , 4 7  D.L.R. (3d) 4 7 4  ( S . C.C.) can be consulted, for 

it follows the reasoning of the Alberta Court of Appeal 

and extends the decision in Zacks. 

In the light of the latter two decisions, one might 

pose the is sue: 
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ISSUE : Is it neces sary for the court to give nominal 
maintenance or at least state entitlement to maintenance 
at the time of the decree nisi in order to 

. preserve its j urisdict·ion to award maintenance 
therafter, particularly after the decree absolute? 



VI .  T.HE EXTENT OF THE NAINTENANCE OBLIGATION 

ISSUE : Is the law specific enough in defining what 
the maintenance obligation consists of? 
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I t  appears that at time s , the legisla ture and the courts 

assume that people generally understand what is mean�-by 

"maintenance�'r hence, it is left undefined .. 

In examining Alberta law, a number of references are 

made to what appears to be the extent o f  the maintenance 

obligation, at leas t  for the purposes of the Act concerned .. 

In section 3 (2 )  o f  The Maintenance Order Act ,  R . S.A . 19 7 0, 

c. 2 2 2  the parental obligation of child support is created. The 

word "maintenance " i s  used and is s aid to "i11:c;lude" adequate food, 

clothing, medical a id and lodging for a child, leading one to believE 

that the category of maintenance is somewhat larger than this. 

The use of the qualifying word "adequate" makes one wonder what 

criteria i s  to be used in determining what i s  adequate .. 

Is the determination of that ques tion a matter for 

j udicial interpre tation? 

Is·an obj ective s tandard set based on cos t  o f  living 

figures, e tc. and what they can buy? 

Is what is " adequate " dependant upon the means of the parents: 

·· Under the Child Welfare Act, R . S.A. 1 9 7 0, c .  4 5 ,  s .  1 0, 

"maintenance " is used in a context which explains it as including 

necessary clothing, transportation, and medical, hospital and 

denta l  treatmenta Under section 14(e)(x) o f  the same Act a 

" neglected child" is defined as : 



� • •  a child where the person , in whose charge he 
is neglects or refuses to provide or obtain proper 
medical , surgical or other remedial care or treat
ment necessary for his health or well-being , or 
refuses to permit such care o r  treatment to be 
supplied to the chi ld when i t  is recommended by a 
duly qualified medical p ractitioner , • • •  
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Therefore , it would seem that proper care o r  maintenance 

entails such medical , surgical , or o ther remedial care or treat

ment for the well-being of a child . 

For the purposes of The Social Deve lopment Act ,  R.S.A. 

19 7 0 ,  c .  3 4 5 , "basic neces sitie s "  is defined in section 2(a) s o  

as to mean : 

( i )  food , c lothing , shelter , heat , light and water , 

{ii) such things , goods and services authori zed by 
the Director as are es sential to health and 
well-being , including essential surgical , medical , 
optical , dental and other remedial treatment , 
care and attention , and 

(iii ) any things , goods and services considered to be 
basic necessities , from time to time , by the 
Direc tor; 

and mos t  references to maintenance imply the supplying of the basic 

neces sities of life . 

The case law s omewhat enriches the meaning given to 

" maintenance . "  In Grini v. Grini {19 71 )  1 R.F . L. 255 (Man . Q . B . }  

11neces s aries o f  life" was said to be at page 2 5 9  of the case 

" • • •  a phrase which mus t  embrace shel ter , food , clothing and s chool 

supplies , which last may well include some thing for recreation. " 

Another case from the Manitoba Queen's Bench , Vlas sie v. Vlassie 

( 1 9 72 ) 6 R. F . L. 3 32 had this to say : 1 

1vlassie v .  Vlassie (19 72 )  6 R . F . L .  3 32 at 3 4 3 . 



" The word "maintenance " has a wide meaning • • • 
' maintenance does not only mean the food a wife 
puts into her mouth. I t  means the clothes on 
her back , the house in which she l ives , and the 
money which she has to have in her pocket , all of 
which vary according to the means of the man who 
leaves a wife behind him • • • •  Maintenance cannot 
mean only mere subsistence ' • • • •  As applied to 
children , we think an equally wide meaning should 
be given to the word . " 

9 0  

The Ontario Supreme Court case of Whalen V o  Whalen and 

Vaillancourt (19 7 3 )  8 R . F o L .  3 3 2  made a comment on point as wel l . 

At page 3 3 8  of the case the Court said : 

The basic needs or neces saries o f  life for a wife , 
as indeed for everyone , consist of a shelter for 
the body from the elements o f  nature a s  well as of 
food , drink , clothing , fuel , medical attendance and 
medication , to sus tain life itself . Of these 
necessaries , Dennig L . J .  in Bendall v. McWhirter , 
1 1 9 5 2 ]  2 Q . B .  466 a t  4 76 ,  { 1 9 52 ]  1 All E . R. 1 3 0 7 , 
s tated that " One of the mos t  obvious necessaries of 
a wife is a roof over her head . .. . .. 11 

In determining the s tandard o f  living to be enj oyed by a wife and 

children upon divorce , the Court cited a case which enunciated 

the basic principle used by the courts . 2 In as much as a respon

dent/petitioner has accustomed his dependents to a particular 

s tandard of living , he cannot , in the absence of evidence of his 

inability to pay , say that the living standards of his dependents 

are unrealistic . The answer to the question of what constitutes 

a fair allowance to the dependent family depends on the financial 

position of their supporter and unles s  it is a question of finances 1 

the family .should not have to be prepared to accept a lower standard 

of l iving than that to which they have been accustomed while they 

were united . 

In Berkach v .  Berkach- - (1 9 74} 12 R . F . L .  1 0 2  (Sask . Q . B  .. ) ,  

the meaning of the words " having without sufficient cause refused 

or neglected to supply food or other necessaries " was examined in 

2
see generally Whalen v .  Whallen and Vaillancourt (19 7 3 )  

8 R . F . L .  3 3 2  (Ont . s . c . ) a t  3 3 8 citing Sharpe v.  Sharpe ( 1 9 7 1 )  
4 R . F . L .  24 1 and 24 3 .  
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the context of The Deserted Wives ' and Children ' s  Maintenance 

Act ,  R . S . A .  1 9 6 5 , c .  3 4 1 , s s . 2 ( 2 )  ( l ) . (a ) , 2 ( 2 )  ( 2 )  (a) . The 

Court found tha t the "food or other nece s saries" contemplated in 

the s tatute are not merely enough to constitute a bare sub

sistence but are those which would give a reasonable s tandard 

o f  living having in mind the means o f  the husband . In the cas e  

at bar ,  it was held that the fact that the wife , by great effort , 

worked and kept a garden and was thereby able to provide food and 

necessaries for herself and the children , was not "sufficient 

cause" for the husband not doing so . 

The Fifth Report of the Royal Commission on Family and 

Children ' s  Law3 out of Vancouver ,  British Columbia prepared a 

s tatement of the legal rights of children; together the rights 

might seem to some a s light bit unrealis tic but , nevertheless , 

they are helpful in determining what the maintenance obligation 

ought to consist of . The firs t right of a child as defined 

therein is as follows : 4 

1 .  The right to food , clothing and housing in 
order to ensure good health and personal 
development. 

The Commis sion goes on to explain this right; it is to ensure 

a basic minimum s tandard of nutrition and there is even 

recommended additional dietary provisions for children with 

specia l  needs . The right to additional clothing requirements 

for children with specia l  needs is also brought up . The right 

to housing is to be read with a further right to reside with 

one ' s parents and siblings except where it is in the best interes ts 

o£ the child and family members for the child to res ide elsewhere . 

3III . Fifth Report of the Royal Commission on Family 
and Children's Law , Children ' s  Rights (19 7 5 ) , an,d TV Fifth Report 
of the Royal Commi ssion on Family and Children ' s  Law , Special 
Needs of Special Chi ldren (19 7 5 ) . 

4 Id . Part III at 6 .  
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According to the study , a child ought to have an 

additional right to health care , necessary to promote p hysical 

and mental health and to remedy illness .
5 

This is explained 

as giving all children acces s to prevention , diagnos is , and 

treatment of illne s s 8 to prenatal and antenatal_ care so as 

not to j eopardize the child , and to immunization and examination 

by way o f  qualified profes sionals . In addition , specialists 

are recommended to deal with the special needs of special children . 

The family law textwriter Bromley , in discussing the 

first ques tion in the assessment of a maintenance award , s ays 

that the court must primarily consider the infant' s needs and 

then look to the means of both pare�ts . 6 The infant t s  needs , 

of course ,  mus t  be determined by looking a t  all the circums tances �  

Factors such as age , the type o f  education needed by the child , 

the s tandard in which he has been brought up , and the availability 

o f  other money for his mainteance , mus t  all be cons idered.  

It may be hypothesi zed , then , that the maintenance 

obligation extends with the need o f  the particular infant 

involved .. If this is true , then uniformity in the context o f  

a child maintenance obligation , i s  a long way off .. 

The Ontario Law Reform Commi s sion is. o f  the opinion that 

some provincial legislation must provide for more than j ust the 

basic necess ities of life ; a greater than basic award may be 

needed to prevent undue suffering from a marriage breakup in 

the case o f  some children . 
7 

Although a fair amount of time will be spent discuss ing 

the maintenance of a child receiving an education shortly , it 

5 
Id.  Part III at 7 .  

6Bromley , Family Law (_4 th Ed . 1 9 7 1 )  4 7 9 . 

7IN Ontario Law Reform commission , Report on Family Law , 
Support Obligations ( 1 9 7 5 )  1 6 2 . 
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may be noteworthy to add in this context ,  the opinion of the 

Alberta Court of Appeal in Re C .  and C .  (19 7 1 )  14  D . L . R . ( 3d)  

4 7 7 ,  [ 1 9 71]  1 W . W . R .  449  (Sub . nom • .  Crump v.  Crump ) . The Court 

was of the opinion that , in that cas e ,  the post secondary education 

of a child was characteri zed as a 11necessary of life . " This is , 

of course , a highly contentious and debatable issue and wil l  be 

framed here so as to be a source for further consideration . 

ISSUE : Is the education o f  a chi ld (after the school 
leaving age and particularly post secondary 
education) a "necessary of life" ?  

To return t o  the initial is sue in this section ,  i t  seems 

that perhaps the law is slightly lacking in explicitness in its 

definition of what the maintenance obligation consists of . There 

appears to be little misunders tanding , however , , in the interpre

tation of what is meant by " basic neces sities " on the part o f . 

the court or intere sted parties ; it is on the outer fringes of what 

is or is not a " neces sity "  that one rungs into problems . The 

whole issue may , however , be purely academic for when maintenance 

payments are collected , it is usually clear to the receiver of 

thos e  monie s  how they must be spent in order to adequately provide 

for the child ; the question of how they are in fact spent is 

another matter and could perhaps more properly be said to come 

within the area o f  the enforcement o f  maintenance orders . 



VII .,  WHEN SHOULD MAINTENANCE REQUIREMENTS END? 
9 4  

One o f  the most contentious issues in child support 

law is when child support obligations should cease . We have 

authority that places the initial obligation as early in time 

as with an unborn child (Solowan v.,  S olowan (195 3 ) , 8 W . W . R .  2 8 8  

(Alta ., S . C . ) )  and yet the law i s  mos t  unclear on when one • s duty 

to maintain should come to an end . 

A. Minors 

This paper has already discussed the effect of provincial 

age of maj ority legislation on the cessation of maintenance 

requirements under the Divorce Act . It was found that such 

legislation generally could not operate to limit the court' s 

j urisdiction to award maintenance past the age of maj ority .  

In £he profusion of provincial legis lation dealing with child 

s upport , there are cases where maintenance obligations cease 

on or before one attains his maj ority in this province o 

�here i s  much to be said for requiring that maintenance 

obligations cease with attaining maj ority though it is realized this 
criterion differs acros s Canada in provincial and federal statutes . 

But it is the opinion of some that uniformity would then be 

attained only by imposing a rigid bar with ·the only exception 

possibly being a statutory " special circums tances ., 11 And yet , 

it seems logical to require of young " adults n  that they maintain 

themselves , especially since they are , at the age of maj ority , 

of s chool leaving age and employable in society . The only 

problem perhaps in drawing the line at 1 8  years (or whatever 

maj ority may be ) derives from the fact that young persons 

continually appear to be engaged in more and more education . 

Tod�y ' s  society praises a higher education and chances are 

generally better for the average child as years go by . 
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B Q  The Disabled , Ill , and Unemp loyable 

Generally speaking , this group of individuals , who suffer 

physically and mentally so as to be unable to support themselves ,  

are well . .  cared for under provincial and federal legis lation . 

Under the Divorce Act , by way of section 2 ,  they are in that 

category for which the court has discretion to order maintenance 

over the age of 16 years with , conceivably , no upper age limi t .  

I n  the opinion o f  Gilborn , the maintenance obligation of 

a mother and father under section 4 6 ( 5 )  of The Domestic Relations 

Act ,  R . S . A .  1 9 7 0 , c .  113 ends with the child attaining 18 years , 

but the�e appears to be no upper age limit under section 2 7  in 

attaining a maintenance order agains t  the father . 

Under the Maintenance and Recovery Act ,  R . S . A .  19 7 0 ,  c .  2 2 3 , 

the basic maintenance obligation is to age 16  years , but an 

exception is made if the child i s  attending school or is mentally 

or physically incapable of earning his own living to 1 8  years . 1 

For the purposes of The Family Re lief Act ,  R . S . A .  1 9 7 0 , 

c .  1 3 4  a " dependant" i s  usually a child of the deceased who i s  

under the age o f  18  a t  the time of the deceased ' s  death but a 

s ingular special exception is made for the mentally or physically 

dis abled so as to include s uch children who are 18  years or over . 2 

By virtue of section 2 (bl)  of The Social Development Act ,  

R . S . A .  1 9 7 0 , c .  3 4 5 , s .  2 a s  am. S . A .  1 9 7 0 , c .  8 8 ,  s .  2 ,  a 

" dependant" is no:r:mally under 1 6  years , unless he is attending 

s chool or is incapable of attending an educational ins titution 

by reason of mental or physical incapacity or is not attending 

1see The Maintenance and Recovery Act , R . S . A . 1 9 7 0 , c .  2 2 3 , 
s • 21 ( 1 )  (b) • 

2see The Family Relief Act , R . S . A .  1 9 7 0 , c .  13 4 ,  s .  2 (d) . 
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school and is , in the opinion of the Director , unemployable . In 
these circums tances ,  a " dependant" may be over 16 years of age . 

According to section 3 of The Maintenance Order Act ,  R. S . A .  

1 9 7 0 ,  C c  2 2 2  a mother and father are normally under an obligation 

to maintain a child under 16 years . Howev�+ , parents of a 

blind , lame , mentally deficient , impotent, or any other des titute 

person who is not able to work i s  under a duty to p rovide maintenanc� 

for such a child , subject of course ,  to his ability to do so out 

of his own property or own labour and the inability of the 

destitute person to provide for himself . 

Even the C anadian Criminal Code in s ection 1 9 7 (1 ) (c ) creates 

a legal duty on every one to provide neces s aries of life to a 

person under his charge , if that person : 3 

(i)  is  unable , by reason o f  detention , age , illness ,  
insanity or other cause , to withdraw himself 
from that charge , and 

{ i i )  is  unable to provide himself with necessaries 
o f  life . 

In cons idering when maintenance obligations should cease 

in relation to the disabled and unemployable child , it seems 

imperative that the court have some discretion to extend maintenance 

obligations as a case demands . But at the same time the potential 

burden of such a child on a parent must be considered ; perhaps , 

as a matter of social policy , the burden ought to be shared 

partially by society after the child attains maj ority . The 

dilemma is this : 

ISSUE : Should a parent be made to carry the burden 
of maintenance for a disabled or unemployable 
child indefinitely or should part of that 
burden be shared by society? 

3The Criminal Code , R . S . A .  1 9 7 0 , c.  C-3 4 ,  s .  1 9 7 (1) (c) 
( i )  and (i. i )  • 
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C .  Marriage of the Child 

The remark was made earlier in this paper that the definition 

of " child " in section 14 of The Child Welfare Act ,  R. S . A .  1 9 7 0 , 

c .  4 5  as am . S . A .  1 9 73 , c .  1 5 , s .  4 now means a boy or girl 

actually or apparently under eighteen years of age . This new 

definition replaced one which qualified the words "boy or gi.rl " 

by adding that they must be unmarried . 

This leads one , then , to wonder whether provincial and 

federal legislation ought to be clear on the is sue of whether 

maintenance obligations cease upon the marriage of a child or 

not .  The same arguments that could be advanced for cutting o ff 

maintenance to adults could be presented in the case of a married 

child who accepts the responsibilities and obligations of married 

life . However , it may be that even a married child deserves some 

support from his parents in particular s ituations , especially if 

he is a mino r .  

ISSUE : Should the parental obligation of child 
support terminate upon the marriage of 
the child? 

With the lack of clarity on this issue present in Alberta 

law , (fo r  in most cases maintenance obligations are made to cease 

at a certain age or upon certain conditions and no mention i s  

made o f  the marriage o f  the child) it may be helpful to take note 

of what the Ontario Law Reform Commis sion has recornmended . 4 The 

Commission made rather a sweeping recommendation when it s ugges ted 

that the legal obligation of a parent to support a child should 

terminate on the child ' s attaining eighteen years of age though 

there was some dissent here ) or marrying under that age . 5 

4 11 
. f 

. . 
see genera y VI Ontar�o Law Re orm Comm�ss �on , Report on 

Family Law ,  Support Obligations (1 9 75 ) . 

5 Id.  at 1 6 9 . 
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It may be worthwhile to cons ider this recommendation on 

the issue ;  more will be said later concerning the uniform age 

limit imposed therein . 

D .  Conduct o f  the Child 

There is indeed a scarcity of information on the effect 

that this variable should have on when maintenance obligations 

should cease .  

ISSUE : Should the .. conduct of the child deprive him 
of his right to be· m:aintai·n:ed? 

Again , it seems helpful to look to the Ontario Law Reform 

Commission and what they have said on the sub j ec t .  In considering 

the conduct of the child , one is concerning himself with the 

fault concept in support law . The Commission s tated that Ontario 

law did not deprive a child of his right to be maintained because 

of his conduct in , for example , leaving home , e s tablishing himself 

away from home , and rej ecting his family in so doing .. The CommissioJ 

was emphatic on the point that his conduct should not bar recovery 

to the child but that it may s till be relevant regarding a 

determination of the liability and quantum of maintenance o Fault ,  

then , should only b e  relevan.t re : the amount of maintenance to be 

awarded .  Hence , the recommendation of the Commis sion which reads 

as follows : 6 

6 G  The conduct o f  the child s hould not be relevant 
to the right of a person to apply to the court 
for child maintenance , but may be relevant in 
establishing liability and quantum. 

Recommendation : 

The is s ue of the conduct of the child s hould b e  
given careful cons i derati on and if i t  i s  felt to 
b e  rele vant i n  e s tabli s hing the q uantum of maintenance ,  
i f  not th e right to apply for s uch maintenance its elf, 
then s uch fe e lings s hould b e  appropriately incorpora ted 

6 Id . at 1 9 6 .  



into Alb erta law s o  a s  to l im i t  the extent of 
the maintenance ob ligati on upon parents of a 
r e ca lcitrant� reb e l lious � and pe rhaps unreas onab le 
chi l d .  

9 9  

More research would be required to understand j ust how 

the factor of the child ' s  conduct i s , in practice , taken into 

account by a court dealing with the issue of child support but 

as far , as Alberta statute law is concerned , it does no� appear 

to be a relevant factor in determining when maintenance obligations 

should cease .  A child ' s  conduct and attitudes will become a 

further factor for consideration in determining whether or not 

a parent should be compelled to pay maintenance for a child 

attending university , etc . 

* * * * * * * 

Re commenda tion 

It i s  a t  this p oint that the r e s earcher wis hes to 
mcike w ha t  i t  i s  fe l t  to b e  an i mportant recomme nda
tion s ubj ect to the ma teria l w hich comes out later 
on the e ducation i s s ue .  In light of th e fact that 
the majority of chi l dren today are i n  s chool pas t 
the age of s ixte en y e ars ( and this ought to be 
encouraged) and are unab l e  to b ecome s e lf- s upporting � 
and in the inter e s ts of uniformi ty (at lea s t  a t  
the provinci a l  l e ve l ) � i t  i s  fe lt that a uniform 
lega l ob ligation to chi ld s upp oro t  s hould b e  introduced 
into Alb erta. The b a s ic age to which a maintenance 
ob ligation exi s ts s hould b e  e ighte en y ears � coinciding 
w i th the provincia l age of maj ority. 

The Ontario Law Reforom Commis s i on has made a s imi laro 
roecommenda tion ? and the ob ligation exis ts on ly to 
the age of majority in Broiti s h  Co l umbia now a s  a 
mattero of law. ( s e e footnotes � ·  infra � n. 5 2 ) . It 
was the generoa l consensus of the Ontario body tha t the l ega l 
ob ligation of a p arent to s upport a chi ld ough t  to 
ter minate a t  eighte en y ears .  Th e Honourab l e  James 
C.  McReur and Wi l liam R. Poole � Q. C. did di s s ent in 
part� however� re commending that j udg es b e  e mp ow ered 

7see recommendation number 5 ,  Id.  at 16 9 .  



to oPdeP ma in tenanc e foP a c hi ld beyond the age 
o f  18 y eaPs foP the puPp o s e  o f  ensuPing that chi ld 
Peceives s uc h  educa tion op tPaining as he/s he� but 
foP a paPenta l s epaPation, might Peas onab ly have 
b e en exp e c ted to P e c e iv e . 8 

1 0 0  

I t  i s  the opinion o f  the Mani toba Law RefoPm Commi s s ion 
tha t, no twiths tanding any law to the contPaPy, e v ePy 
p ePson sho u l d  be l ega l ly liab l e  to s uppoPt., maintain 
and educate his/heP c h i l dPen and the chi ldPen of 
hisjheP spous e, in the cus tody of tha t  pePson OP 
spous e, unti l each chi ld a t tains the age of 18 y e aPs . 9  
A handi capp e d  chi l d, on a ttaining majopity is enti t led 
to pPovincia l a s s i s tance . They a ls o  make the point 
tha t the paPe nts ' ob ligation to s uppoPt a ahi ld s ha l l  
ceas e upon the chi ld ' s  b eing abs o lute ly adop ted., 
w hich do es , o f  couP s e ,  make s ens e in the  context o f  
pPe s en t  adop tion l egi s lation a n d  the s ta tus o f  
adop tiv e  paPents and adop ted c hi ldPen.  Such a point 
could b e  c le aP ly made i n  dPafting a new unifoPm 
o b ligati o n .  

It was bPough t  up eaP lieP in the papeP t h a t  t h e  new 
Fami ly Law A a t  in Aus tPa lia U 9 7 5 )  cPea tes a unifoPm ag e 
o b ligation foP maint enanc e foP the puPp o s e s  o f  an 
i ndep ende n t  maintenance ac tion OP one tha t is anai l laPy 
to the s e e king of ma tPimo nia l P e lief. The ob ligation 
exi s ts to eighteen y eaPs and is inde e d  unifoPm, - 
Aus tPa lia do e s  no t h a v e  t o  con tend wi th t h e  pPob lem s  
A lb eP ta fac e s  w i th an iPP egu laP a g e  limit a cPos s  
pPov incia l legis la tion., b e tw e en pPov inaia l and 
fedePal l egis lation., and b e tw e en legis lation dea ling 
w i t h . an indep e ndent Pigh t  to app ly foP maintenanae 
and that dea ling w i th ma tPimo nia l  Pe l ief. 

In put ting foPWaPd this .Pe commended chang e., it is 
left up to the app PopPi a te bodi e s  to de tePmine w ha t  
e ffec t  maPPiage o f  the child OP his aondua t s ho u ld 
hav e  on the basic o b ligation.  In PegaPds to the 
dis ab l ed and unemp loyab le,  the Mani toba apppoaah 
s e ems p laus ib l e .  The p aP ents o f  s uch ahi ldPen wou ld 
s ti l l  be bas ica l ly o n ly liab l e  foP theiP s uppoPt 
unti l they a ttained 18 y eaPs., afteP which the 
appPopPiate pPovincia l au thoPi ti e s  o ugh t to b eaP 
the buPden of s uppoP t .  A l te Pnative ly., i t  might b e  
pPop o s e d  tha t the paPents b e  P equiPed t o  nego tia te 
w i th the authoPity concePned and woPk out s om e  jus t  

'8I d .  at 15 8 .  

91 Manitoba Law Reform Commission , The Support Obligation 
( 1 9 7 5 ) - (not final draft) at 9 .  



appor tionment of the cos t of s upport of the c hi ld 
ov er 18 y e ars . 

There is a no ther category tha t mus t  b e  consider ed 
b e fore this propo s a l  can b ecome a fina l re commenda
tion- - the c hi ld receiving an education. 

101 

ISSUE : Under the re l evant A lb er ta s ta tutes and 
under the fe dera l D�vdr�e Adt3 · ��#ht � he �e 
to be a devia tion fr·om t·he bas·i c· maintenance 
ob ligation fo·r d chi ld dt t·ending ·an 
educational ins ti tution?  

ISSUE : Sho u l d  the extent of tha t devia tion, if any3 
be in the cour t ' s  dis cre ti on or shou ld an 
aliJard in favour of an a du l t  ahi ld end upon 
c ertain condi tions o r  liJi th the a·t tainment 
of an age of 21 years ? 

* * • *  * * * * 

E .  The Child Attending School 

I t  is indeed difficult at times to separate what appears 

to; be a parental duty to educate from a parental duty t6 maintain 

during education ; one need only look at the new Family Law Act 

in Australia and to some Canadian decisions ( Grini v .  Grini (19 7 1 )  

1 R . F . L .  2 5 5  (Man . Q . B . ) and Horkins v .  Horkins ( 19 7 2 )  5 R . F . L .  

3 3 5  (Ont . S . C . ) )  to show how at times parents may be required to 

pay educational costs as part of the maintenance requirement 

( the Australian Act and Grini} while at others , tuition and 

other expensive educational fees may not be part of a parental 

duty to maintain (Horkins ) .  

1 .  The Provincial Is sue 

There has been pointed out, in several parts of this paper , 

the numerous statutory excep��ons that are made in Alberta law 

for the s tudent to enable him to continue his education by 

extending the maintenance obligation that another bears toward 

him. The maj ority of the adj udication upon the matter of the 

parental duty to maintain a s tudent (even an adult child) comes 
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under the federal Divorce Act . But ,  except for the matters 

�elating specifically to an interpretation of the words as 

used in the Act ,  the discuss ion of the principles involved in 

this issue ,  as it arises in those cases , is basically applicable 

to provincial law . 

The cases themselves discuss both federal and provincial 

legis lation in dealing with the problem and it seems imperative 

that the decision makers at both levels ought to make it clear 

what the extent of the parental obligation to maintain is in the 

case o f  a child seeking higher education . 

By way of introduction , it may be valuable . to set the 

stage by examination of a case dealing with provincial legis lation , 

Wood . v .  Wood (19 7 2 )  5 R . F . L .  8 2  (Ont. S e C . ) . In that case , it 

was the opinion of the Court that , under the Infants Act ,  R. s. o .  

1 9 6 0 , C c  1 8 7 ,  s .  1 (3 ) , the court had no power to order maintenance 

for, a child over the age of 21 years . I t  made the point that 

citi zens should not be ordered to maintain other adult ci tizens 

merely because the relationship of p arent and child exists . The 

crux o f  the is sue i s  illustrated wel l  by the following quotation 

from the case : 1 0  

I have formed the impres s ion in this and i n  a 
number of other cases involving maintenance for 
children 16 years and over , that the Court finds 
itself in a battle-ground between two competing 
views of the place of children 1 6  and over in 
our society .  The first yiew , as I see i t , i s  that 
once a child has reached 16 , has attained its 
growth and is being swept through adolescence 
into various forms of maturity that will adorn or 
dis figure its adult life , the child is no longer 
to be treated as a dependant in need of the 
parental care and control which the child has 
previously required . On the other hand , there is 

1 0  Wood v .  wood (19 7 2 ) 5 R . F . L .  8 2 (0nt .  s. c . ) at 8 3 - 8 4 . 
- .  



the view s trongly held by many educated leaders of 
modern society , that the proces s  of education 
commencing at about 1 6  is of vital importance not 
only for the children able to benefit by it,  or 
survive it , but also for the health of society as 
a whole . 

1 0 3  

Thus , on the one hand , we have the result that 
there are many citi zens who look to children 1 6  and 
over either as sources o f  income or as no further 
charge on the income or e fforts of their parents . 
On the other s ide , we have the parents who are bent 
on making every sacrifice so that their children 
may enj oy the higher education which either the 
parents have enj oyed or have envied . In general , 
in our society and in individual lives , thes e  views 
conflict and the conflict is brought into Court in 
applications such as the present one . 

The court was of the opinion that it had , by its iru1erent 

powers , a full and reasonable authority to make orders for the 

welfare of children brought before it , and that these powers 

include custody , maintenance and education and also included any 

reasonable provision which the Court feels it should make for 

the welfare of the child . Therefore , it was held that under The 

Infants Act and under the inherent power of the Court , the Court 

generally had power to make interim orders for maintenance of 

children . · But although other cases11 had imposed no age limit 

on this powe r ,  Wright J .  in the case expres sed his feeling that 

the policy in these cases should be limited . Therefore , he held 

that maintenance could not be ordered in this case !or girls 

who were over 2 1  years of age s ince they were no longer " infants " 

for whom the Court might exercise its j urisdiction . He remarked 

this way at page 8 6 : 

It was urged on me by Mr . Ingram , that the policy 
of cases under the Divorce Act with regard to the 
maintenance of children of the marriage , indicated 
that there were many Judges who considered that 

11i . e .  Grini v .  Grini ( 1 9 6 9 j  5 D . L . R. ( 3d)  64 0 ,  ( 1 9 7 1 )  1 
R . F . L .  2 5 5  (Man . Q . B . ) , �apson v .  Tapson [ 1 9 7 0 ]  1 0  R .  5 2 1  (Ont . C . A 
and Crump v .  Crump [ 1 9 71]  1 w . w . R. 4 4 9  (A1ta . C . A. ) 



that Act should be interpreted in a way that 
would be helpful to the maintenance o f  children 
attending educational ins titutions . I t  was 
argued that there was nowhere any authority which 
suggested that maintenance should cease at 2 1 .  

At page 8 7  he continued : 

In this case and generally in this field, I 
consider that it is a matter for the legis lature 
to amend the law and to choose the conditions 
which should regulate the custody , care , control 
and maintenance· of persons in many respects , 
adult , and , in many instances ,  bent on the fulles t  
enj oyment of freedom . 

2 .  The Federal Issue 

1 0 4 

The education issue arises under the federal Divorce Act 

from the definition of " children of the marriage 11 in section 2 (b )  

( s ee appendix) . 12 

ISSUE : Should the words 11 or other causen be interpreted 
in accordance with the ej usdem generis rule o f  
statutory constructlon and thus be modlfled by 
the words " illness "  and " disability" ·in section 
2 (b )  of the Divorq� Act? 

In Gilborn ' s paper , Maintenance o f  Children in Alberta , 

a treatment of this i ssue was given · by diviqing the decisions 

into two groups--those which favoured an ej usdem generis inter

pretation and those which did not.  Then the decision in Jackson 

v. Jackson (19 7 3 )  2 9  D . L . R. (3d) 6 4 1  (S . C . C . ) was discussed as 

the supreme authority on the point . What the researcher should 

like to do here is to treat the deci sions in chronological order 

inste ad so as to enable the reader to s tudy the development of· 

the i ssue ,  though much of what Gilborn said will form the 

substance here . In addition , more recent developments (since 

the Jackson decision) will be studied to show recent j udicial trends . 

12credit for much of the material in this section must go 
to Gilborn , Maintenance of Children in Alberta ( 1 9 7 3 )  
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The first case to be considered in connection with this 

discus sion is the English " chestnut "  o f  Thomasset v .  Thomas set 

[ 1 8 9 4 ]  P .  2 95 (C . A . ) .  The English court held that i t  had power 

to make orders respecting the custody , maintenance and education 

of children during the whole period of their infancy--that i s , 

until they reached twenty-one years . At page 3 0 0- 3 0 1  of the case , 

the Court had this to say about the Matrimonial Causes Act ,  1 8 5 7 , 

2 0  & 2 1  Vict. , c .  85 , s .  3 5  as amended by the Matrimonial Causes 

Act ,  1 85 9 , 22 & 2 3  Vict . , c .  6 1 ,  s .  4 (1 ) : 

Nothing can be wider than the discre tion and 
power conferred upon the Divorce Court by these 
two sections . It can order parents to maintain 
and educate their children at their own expense , 
which no Court could do before ; and if it were 
not for the deci sions to which I am about to 
refer ,  I should have thought that the power to 
order payment of a proper s um  for the maintenance 
and education of the children under twenty-one 
of persons who had been divorced or j udicially 
separated too clear for reasonable doubt . I can 
discover no ground for s aying that infants between 
the ages o f  fourteen or sixteen and twenty-one 
are not " children" within the meaning of the above 
enactments . The neces sity for providing children 
with maintenance ·and education does not s top at 
fourteen or s ixteen , and neither the necessities of 
the case nor the language of the s tatutes require , 
or in my opinion admit ,  of a cons truction which 
limits the power o f  the Court to provide for 
children under fourteen or s ixteen . 

In Grini v .  Grini (19 6 9 )  5 D . L . R. (3d)  6 4 0 , (1 9 71 )  1 R.F . L .  

2 25 (Man . Q . B . ) ,  it was held that section 2 (b)  o f  the Divorce Act ,  

by which were included as " children o f  the marriage" children over 

1 6  under their parents ' charge who " by reason of illness , disability 

or other cause" were unable to provide for themselves ,  was to be 

interpreted broadly so as to include a child who was attending 

s chool , etc . and could not for that reason alone , provide for 

himself . It was nece s s ary , then , that the words " or other cause "  

i n  section 2 (b }  not be cons trued ej usdem generis with illness or 

physical or mental disability . 
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The reasoning applied by the Court is evident i n  the 

following quotation : 13 

However that may be , s ays petitioner , because of the 
ej usdem generis rule , s .  2 (b )  (ii ) of the Divorce Act 
may not be interpreted to authori ze an award of 
maintenance for a child of the full age of 16  years 
simply because that child is attending s chool . If 
that is correct ,  the education of many a child whose 
attendance at school depends absolutely upon the 
receipt of maintenance will be cut off in mid- term 
because of the unfortunate accident of a s ixteenth 
birthday o I find it hard to believe that is what 
Parliament intended e 

The Court also . remarked that an e j usdem generis interpretation 

\vould make the words n or other cause" redundant as " illne s s "  

o r  " disability" would say it all . 

I t  is interesting that the case seems to qualify the 

category o f  persons who ought to receive maintenance during 

d . 14  e ucat�on : 

In every case ,  of course ,  the decision to award or 
deny maintenance must depend on all the circums tances 
of the case , no less the ability of the concerned 
student to benefit from the education in question 
than the ability of the parent to bear the expense 
of the award demanded .  

In Tapson v .  Tapson [ 1 9 7 0] 1 O . R. 521 (Onto C .A . ) , Laskin 

J . A. (as he then was )  agreed with Wilson J. in Grini v. Grini 

in finding that 11 o ther cause" in section 2 of The Divorce Act 

should not be given an ej usdem generis interpretation . 

I t  was strenuously argued by counsel for the father 
that the relevant words o f  s .  2 (b )  o f  the Divorce Act 

1 3Grini v .  Grini (1 9 6 9 )  5 D . L . R. ( 3d)  6 4 0 ,  ( 1 9 7 1 )  1 R . F . L . 
2 5 5  (Man . Q . B . ) at 2 5 9 - 2 6 0 . 

14 Id . at 2 6 1 .  
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must b e  given an ejusdem generis construction so 
that the general words " other cause " mus t  be limited 
in their meaning by reference to the genus o f  
illne s s  and disability which precedes them. I do 
not think that the Divorpe Act should be given , in 
any of its provisions , a constricted cons truction . 
I hold that a child is unable ,  for cause within 
the terms of the Divorce Act ,  to provide for herself 
or to Wlthdraw herself from the charge of a parent 
if that chi ld is in regular attendance ,  as in this 
case , in a secondary s chool , pursuing an e ducation 
in the ordina� course designed to fit her for years 
of life ahead . 5 {emphasis added] 

· 

In the wake of the Tapson and Grini decisions there were 

various attempts to limit the ratio of these c ases . Madden v .  

Madden (1 9 71 )  2 R . F . L .  3 1 9  (Man . Q . B . } , a decision o f  the same 

court as Grini was an example . In the cas e ,  the respondent wife 

in a divorce action sought maintenance for her daughter and son 

aged 2 2  and 1 9 , the daugh� was engaged in a home economics course 

and planned to continue her education , the son had a planned 

five years of pos t-secondary education ahead of hlm. The claim 

for maintenance for these two " children of the marriage" was 

dismissed ;  in the opinion of the Cour t ,  these children were not 

" unable , by reason of illnes s ,  disability of other c ause , "  to 

withdraw themselves from the charge of other parents or to 

provide themselves with the necessaries of life . The Court fel t  

that the use o f  the word " unable" i n  section 2 (b)  was intended by 

P arliament to limit the exceptions to cases where the .child 

in question was incapable from want of sufficient powe r ,  s trength, 

resources or capacity , but not from want of volition , to support 

himself . The Grini case was dis tinguished .on its facts and the 

j udge here stated that he had no means of forming an opinion (as 

Grini would have him do ) to the ability of these two young persons 

to benefit from the education which they were seeking ; the . 

point, the researcher feels , is a valid one . 

15 Tapson v .  Tapson { 1 9 7 0 ]  1 O . R. 5 2  (On t .  C . A . ) at 5 2 3 . 
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A decision o f  the S askatchewan Queen ' s Bench , Wasylenki v .  
Wasylenki (19 7 1 }  2 R. F . L �  3 2 4 , attempted to set out requirements 
of proof in order to entitle a child over 1 6  years to be termed 
a " child of the marriage . 11 The Court felt this way : 1 6  

A child over the age o f  1 6  years and in attendance 
at s chool will not automatically be considered to 
be a child o f  the marriage under s .  2 (b }  (ii } [ sic? ] 
of the Divorce Act .  Evidence mus t  be introduced to 
show inte r  alia , the age of the child , grade in 
s chool , ability to profit by further e ducation , 
record in s chool , the possibility of obtaining employ
ment with his or her present s tandard of education , 
and the state of the labour market at the time and 
its effect on the possibility of the child obtaining 
employment .  

The case attempted to show ,  o f  course , that all the 

circumstance s  in each case must be considered but the factors 

enumerated would indeed be very difficult to determine c In the 

cas e , the only evidence given was the child ' s  age and grade in 

s chool and the Court was not prepared to find that she was a 

" child of the marriage" on the basis of that evidence only . 

The S askatchewan court o f  Appeal in Jones v .  Jones (19 7 1 )  

2 R. F . L . 3 93 was presented with the argument that in order to 

clas sify a child over 1 6  as a " child of the marriage , 11 his 

inability to withdraw from his parents • charge mus t  be construed 

strictly and in accordance with the words 11 by reason of illne s s , 

dis ability or other caus e . 11 In other words , the argument went 

that the " inability "  mus t have arisen out of events beyond the 

control (and volition) of the child , and school attendance could 

not constitute such an inability .  The Court rej ected the argument ,  

not on the merits , but rather in the interes ts o f  maintaining 

uniformity of interpretation throughout Canada of section 2 (b ) ; 

1 6 from headnote Wasylenki v .  wasylenki ( 1 9 71) 2 R. F . L .  3 2 4  
at 3 2 4 .  
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it found an 1 8-year old attending s chool to be a " child o f  the 

marriage . "  

In another attempt to limit the ratio o f  the Tapson and Grinj 
cases , an argument was raised that these cases e s tablished only 
that a child had a right to maintenance under The Divorce Act 
while attending s chool at the secondary s chool level and not 

beyond . This argument was rej ected in Crump v .  Crump [ 1 9 7 1] 

1 W . W . R. 4 4 9  by Johnson J . A .  o f  the Alberta Appellate Division 

who had this to s ay : 1 7  

I n  the two cases referred to the child was attending 
high s chool and it is argued that the s ame p rinciples 
should not be extended to university attendance . I t  
is unnecessary to dwell upon the complexity o f  
modern business and industry and the nece s sity for a 
speciali zed training for those who are to be employed 
therein . High school and university are but 
succeeding steps in such training . 

On the wife ' s divorce petition , an order was made and upheld 

that the respondent pay monthly maintenance for his 1 8 -year old 

daughter who was j us t  finished her first year o f  a combined 

Arts/Law university program . Johnson J . A .  rej e c ted the argument 

that the Di.vorce Act could not j ustify or authori ze the impos i tion · 

of a burden on a father which he would otherwise be neither 

legally nor morally obliged to bear . The Court felt that once i t  

had been determined as here that a child came within the definition 

of " child of the marriage , "  sec tion 11 of The Divorce Act ,  which 

created new parental obligations , came into play , and it mattered . --
not that so long as the marriage subsisted there was no compulsion 

on a parent to support a child while in university .  The Court 

readily rej ected an e j usdem generis interpretation o f  the defining 

words in section 2 (b )  of the Act at page 4 5 1  of the case , the 

Court said : 

17crump v .  Crump 1 1 9 7 1] 1 W . W . R . 4 4 9  at 4 5 1 .  



When a child is capable of further bene fit from 
an education or other special training which will 
fit her for an occupation in late r  years , such an 
education or course of training should be looked 
upon as in the nature of a neces sary of lifec 
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The order appealed from did not require the appellant to 

provide the full ·co s t  of his daughte r ' s education, but only to 

contribute to that supportc Johnson J . A .  indicated how great 

an obligation he felt was imposed by sections 10 and 11 of The 

Divorce Act when he said: 1 8  

I t  i s  quite true that the appellant i s  not under a 
legal obligation to provide his child with a univers ity 
education .  I am not so sure that there may not be a 
moral obligation if the appellant can afford it and 
the child can benefit from i t .  We are here concerned 
only with the legal posi tion o f  the appellant. While 
the appellant and respondent continue to be husband 
and wife the appellant as I have s aid would not be 
compelled to support a child while in university. 
Once a decree of divorce has been pronounced the 
s ituation has changed . Once it has been determined 
that a child comes within the definition of '.'children 
of the marriage , "  then s .  11 creates new obligations 
upon the parent. [emphas is added] 

The inequity of the situation i s  thus clear ; while a child o f  

maimed parents cannot legally enforce any obligation o n  his 

parent to provide him with a university education1 a child of 
divorced parents can .  The irony of the situation makes one 
question the court ' s  broad interpretation o f  the phrase " or other 

cause " when it almost encourages divorce for the child's bene fit . 

More will be s aid shortly on this crucial issue. 

The Court looked for support in its broad interpretation 

to the English cas e  of Thomas se t  v .  Thomasset Il8 9 4] p .  2 9 5  (C . A . ) 
where the Court , in discussing the 1859 Divorce Act, said : 1 9  

1 8Ibid . 

19 Thomas set v.  Thomasset !18 9 4] P. 2 9 5  (C . A . ) at 3 0 0 .  
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Nothing can be wider than the discretion and.power 
conferred upon the Divorce Court by these two 
sections . I t  can order parents to maintain and 
education their children at their own expense ,  which 
no Court could do before, • • • [emphasis added] 

As i f  recogni z ing i tself the inequity that was being producec 
the Albert� Court of Appeal in Crump continued : 2 0  

As I have said our Divorce Act does not require the 
appellant to educate his child but the foregoing 
passage illustrates the approach that a court is 
entitled to take when interpreting s .  11 , once it 
has been found that the child of the marriage is 
unable to provide herself with " necessaries of life." 

It is unnecessary to decide at this point whether 
the court ' s  power under our Divorce Act applies only 
to " children of the marriage " until they reach the 
age of 21 . 21 

I t  is interesting to note the comments of a dissenting j udge on 
the i s sue .  He remarked upon the fact that no evidenc:::e had been 
introduced in the cas e  to show what assistance the average or any 
student receives from a parent toward a university education and 

it was felt that : 2 2  

The question i s  really a social question a s  to what 
obligation should be imposed on a parent to send his 
child to univers i ty • • •• It is true that many families 
with lesser incomes have paid towards a child1s education 
at university but such has been a matter of choice , 
not obligation .  :I:n my opinion the means o f  the 
father are not sufficient s o  that he should be ordered 
to make any payment for maintenance of his daughter 
at university . 

In Clarke v .  Clark (1 9 7 2 )  4 R . F . L . 2 7  (Ont . S . C . ) , Wright 

2 0crump v.  Crump . £E· c i t .  supra , n.  17, a t  4 5 2 . 
21 d' . . . . 17 t tb see 1scuss 1on 1n text , su�ra , 1n sect1on IV at , e c .  

22 section , infra , at 24- 5. 
Crump v .  Crump , op . cit. , supra ,. n .  1 7  at 4 5 3  and 4 5 4 . 
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J .  indicated that the words " o r  other cause " in the definition of 

11children of the marriage" ought to receive a restrictive 
ejusdem generis interpretation (i . e . ,  a child 16 years o f  age or 
over ought not to be included in the definition of " children of 
the marriage" and therefore subj ect to be maintained by his 
parents by sections 10 and 11 of The Divorce Act--unless he is 
unable to withdraw from his parents ' charge through some cause 
associated with illness or dis ability ) . 

In the Clark case, Wright J. granted a maintenance order 
for a child of almost 14 years of age in a divorce ac tion , so long 
as the child should live at home with the wife and continue in 

school . The learned j udge indicated that he would not be depos ed 
to imposing maintenance on a respondent father for a child 1 6  years 

of age or over merely because the child was attending school; but 
he fel t  he was bound by the decision of Laskin J . A .  in Tapson . 
The Court urged a conservative construction of the reasoning in 
Tapson v .  Tapsori to limit support for infants over 16 (and not ill 
or disabled) to thos e children living at home and attending secondar: 
s chool ;  the Tapson decision required that the child should be 
living with the parent in the parent's care and to that extent , 

within the parentws responsibility for maintenance , according 
to the Court here. 

Aware of the situations produced by the Tapson approach , 

the Court said : 2 3  

In the result the Court, which has seldom sought 
to exercise any jurisdiction over the cus tody of 
older children and which generally has no express 
j urisdiction to order a parent to care for or 
educa.te a child over 16 , .now has j urisdiction to 
award such custody , active only in cases of divorce , 
and to order payment for maintenance and education 
by a divorced parent which i t  does not in the common 
round enforce against maxr� parents • • • •  

2 3  
Clark v .  Clark (19 7 2 )  4 R.F . L .  2 7  (Ont . S.C.) at 2 9 .  



That it should have wider powers to protect 
children and should exercise them bounteously 
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s eems reasonab le enough , and has been the recommen
dation of responsible bodies examining the problem • • • • 
But if Parliament meant to declare a federal 
educational policy beneficial only to the children 
of divorcing parents, I respectfully suggest that 
it has suffered a strange dysphasia in the 
legislation only found and cured by the judgments 
to which I have referred . {emphasis added] 

In the end , then , Wright J .  was of the opinion that we 
should now adopt a constrictive construction of the Tapson 
decis ion and he said that in that case , Laskin J . A. appears to give 
support to l imiting the s chooling to secondary school education 

and to children living at home . His oft-quoted reasoning goes 
2 4  thus : 

If it be not limited , where can the line be 
drawn , for we have no words of Parliament to 
interpret if we step out further along this road . 
We have only the glos s . 

And Wright J .  would not accept Laskin J . A . 's holding that 
the definition of " children of the marriage" in section 2 of The 
Divorce Act should not be interpreted e jusdem generis : 2 5  

It mus t be obvious that, although I respect 
and follow the decision of Laskin J . A . , I do 
not propose to extend it nor to adopt without 
discrimination the special rule of s tatutory 
cons truction which he s ays at p .  5 2 2  applies to 
the Divorce Act .  

I n  my respectful opinion , the rules o f  inter
pretation which should be applied to problems 
and questions under the Divorce Act should be 
the same that the Courts have used to interpret 
any other Act . 

2 4 Id . at 3 0 . 

2 5  C 1ark v .  Clark {_1 9 7 1 )  1 6  D . L . R . {_3d) 3 7 6  at 375 .  



I choose to unders tand the general s tatement of 
Laskin , J . A. ,  about the construction of the Divorce 
Act to be a recognition of the ratio legis of the 
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Act rather than a rule of interpretation of every 
provision of the Act .  Although , as has been generally 
recogni zed , it is a revolutionary Act apparently 
responsive to new views in our society with regard to 
marriage and should , no doubt, be construed generally 
to give e ffect to basic change , there are many sections 
in it which on their face are cautionary , preservatory 
and protective . I see no reason why the restraints and 
s afeguards which these sections require should be given 
by j udicial rule either a broad or narrow interpretatione 
The ratio verborum is appropriate to many of them. Their 
language has been long with u s .  I f  they tighten the 
freedom of divorce ,  they should be permitted to do so 
and should be interpreted to that end . I suspect that 
the Divorce Act in fact represents to an extreme degree 
not one or convergent opinion s , but many and hostile 
opinions which have gone into the intentions of 
Parliament as disclosed in the s tatute and in every 
s ection in it . 

I venture to expres s  thes e  views because o f  the 
volume of cases under the Divorce Act every day before 
the Courts and because , as I have sought to say with 
full respect, Tapson v .  Tapson , supra , should be 
followed as I have done in this case , but not 
neces sarily extended . 

In considering maintenance for a 21-year old university 
student and a 1 9 -year old high s chool s tudent, Osler J& in 

Sweet v .  Sweet & Gayne (1972 ) 4 R . F . L . 254 (Ont. S . C.) indicated 

agreement with Wright J . 1s interpretation of 11child" in the 
. 2 6  DJ.vorce Act: 

... .. I am inclined to interpret the word "child" in 
the Divorce Act ,  19 67-6 8 (Can . ) , c.  24,. in its 
ordinary sense and to hold that there is no 
obligation upon a parent to s upport a healthy , 
able-bodied son or daughter who has attained the 
age of 2 1  {majority] �hrough an educational career 
indefinitely extended . I therefore award nothing 
for support o f  the son . On the other hand , the 
daughter is aged 1 9  only , is attending high school 

2 6sweet v .  Sweet & Gayne [19 7 1 ]  2 O . R . 2 5 3  (Ont .  H .  C t . ) at 2 5 6 - 2 5 7  ( alternate citation ) 



and was seriously affected by the separation to 
the extent that she seems to have lost a year at 
s chool . There is no evidence that she is capable 
of contributing in any substantial way to her 
s uppport ,  and I feel that the res pondent spouse 
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has some responsibility towards her and cannot leave 
the burden entirely upon the petitioner . There is 
ample authority for the proposition that either or 
both parties to a divorce may be ordered to make 
payments for the support o f  a child who has passed 
the age of 16 but who remains at s chool , and I am 
prepared to make such an order . The respondent 
spouse will therefore pay to his daughter , Esther 
Miriam Sweet , born January 19 , 1 9 5 2 , the sum of $15 
weekly so long as she continues to reside with the 
p etitioner and to a ttend s chool or other educational 
ins titution and has not attained the age of 2 1  years . 

In Horkins v .  Horkins (19 7 2 )  5 R . F . L .  3 3 5  (Oht . s.c.), a 

maintenance order was made for an 1 8-year old s on attending private 
s chool ; the maintenance order included an allowance for food and 
clothing while the boy was s till at home but did not allow for 
existing s chool-leve l  "continued expensive educational fees "  

nor for future university fees , though tuition fees had been paid 

in the past by the husband . The Court made the point that the 
decision as to whether the son would continue his education a t  the 
expense of his parents s hould be made by them j o intly . In fixing. 

the amount of the wife ' s maintenance in the cas e ,  the j udge made 

some allowance for food , clothing , ana entertainment expense s  of 
her son . 

The main ques tion in connection with the case of Jackson 

v .  Jackson 1 1 9 7 3 ]  2 9  D . L.R e (3d)  6 4 1  (S . C . C . ) ,  is whether it 
does indeed settie many of the previously conflicting answers with 

respect to maintenance of "children o f  the marriage" under The . . 

Divorce Act .  The j udgment of the Supr�me Court of Canada in 

Jacks on , as delivered for the court by Mr . Jus tice Ritchie , can 

be s aid to have decided that section 2 (b )  of The Divorce Act 
should not be given an ejusdem generis construction . 
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The main problem (according to Gilborn ) in the Jackson 

case was whether the British Columbia Supreme Court had j urisdiction 
to entertain an application for continuance of maintenance 
payments to a divorced wife for the support and education o f  her 
19-year o ld daughter while she completed her education in a 
teacher as sistant programme. In both lower courts it was held that 
there was no j urisdiction under section 11 o f  The Divorce Act to 

order a parent to pay maintenance for a child after the child 
attained maj ority pursuant to the provincial Age of Maj ority 
Act . 2 7  The Supreme Court, however , had this to s ay:2 8  

Under the decision appealed from, the Supreme 
Court o f  British Columbia would be without j uris
diction to order maintenance even in the case of a 
19-year-old child who is permanently disabled by 
paralysis and , as I have said , I am unable to 
agree with this view, but the question which has 
given rise to conflicting decision is: whether a 
child can be said to be "unable, by reason of illness , 
disability or other cause" within the meaning o f  
s .  2 (b )  when the inability is occasioned by the 
necessity of attending school or college for the 
purpose o f  completing such education as is 
neces sary to equip the child for life in the future . 

Many of the conflicting decisions on this 
question in various provincial courts are referred 
to in the reasons for j udgment of Ruttan J. , but 
for the purposes of this appeal I adopt the reasoning 
expres sed by my brother Laskin when, sitting a s  a 
Judge of the Court of Appeal of Ontario in Tapson v .  
Tapson, • • • 

Therefore , Ritchie J .  held that the words "or other causen 

in section 2(b )  of The Divorce Act were not to be construed 
ejusdem generis . Ritchie J .  then went on to cite passages from 

the Clark decision including the passage from page 30 of that 

2 7Gilborn, op . cit . , supra , n .  12 , at 2 1. 

2 8  Jackson v .  Jackson [ 19 7 2] 6 W .W. R .  419 (S . C .  
(alternate citation) 



case which reads:2 9  

I am of opinion that in interpreting the 
reasons in Tapson v .  Tap·s·on, supra , we should now 
adopt a constrictive cons truction of them. Laskin , 
J .A . , appears to give support to limiting the 
schooling to secondary s chool education and to 
children living a t  home . 

I f  it be not limited , where can the line be 
drawn, for we have no words of Parliament to 
interpret if we s tep out further along this road. 
We have only the gloss . 

1 1 7  

The Supreme Court of Canada ' s  reply to this last question o f  

Wright J .  and presumably the tes t  to b e  universally applied in 
similar circumstances forthwith was: 3 0  

I think the answer to the question posed in 
the last paragraph of this quotation is that 
the line i s  to be drawn at suc h  point as the 
court granting a decree nisi o f  divorce thlnks 
i t  just and fit to draw it in all the 
circumstances of the particular case at issue ,  
having due "regard to the conduct of the parties 
and the condition , means and other circumstances 
o f  each of them . "  The discretion accorded to the 
court under s .  11 of the Divorce Act in my opinion 
includes the power to determine where such a line 
is to be drawn in each case , and it is to be 
noted that an appeal lies to the Court of Appeal 
from any order so granted: see s .  1 7 (1 ) of 
the Divorce Act.  [emphasis added] 

The decision in Jackson was followed in the Alberta 

Supreme Court by Mr. Justice Moore in Petty v .  Petty Il9 7 3] 
1 W . W . R .  11 and by the Ontario Court o f  Appeal in Hillman v.  
Hillman (19 73 )  9 R . F . L .  3 9 2  (Ont . C . A . ) and according to Gilborn , 

one certain result of the Jackson decision is that the provincial 

2 9clark v .  Clark , op . cit . s upra , n .  23 at 3 0 .  

3 0Jackson v .  Jackson , op . cit . supra , n .  2 8 ,  at 4 2 8  as per 
Gilborn , op . cit . supra , n .  l�at�. 
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age of maj ority lin Alberta--1 8 ,  S ee ,  Age of Maj ority Act ,  

S . A .  1 9 71, c .  1,. s .  1 )  i s  not the principle used in determining 
when the parents' respons ibility to maintain his child ceases under 

The Divorce Act .  I n  principle i t  seems that the common law age 
of maj ority (21 years)  would be of no importance in determining 
when the parents ' responsibllity to maintain ceases since 

provincial enactment of age of maj ority legislation changes the 

common law position and in effect should substitute the age of 1 8  
for 2 1  i n  all circumstances unles s  specifically enacted otherwise . 

But in practice , in the reported case s  at leas t ,  it seems 

common for the courts to order maintenance for children o f  the 

marriage s o  long as they are ordinarily resident at home, in 
full-time attendance at an educational institution , and are under 

21 years of age. Gilborn makes an excellent point when he says 
that although most maintenance orders for 11children of the marriage" 
made pursuant to The Divorce Act are left open-ended, there is 
no reason in principle why a court could not s e t  an age limit 
at the time of the award as long as a court properly exercises 

its dis cretion and does not merely rely on an arbitrary age limit 

such as the age of maj ority without examining the merits. Suc h  

an award would add certainty t o  the liability of a parent without 
fettering a court ' s  discretion because such orders can always 
be varied under section 11 (2}  of The Divorce Act . 3 1  

An alternate limitation o n  the duration or existence of an 

award might be that the children should live at home in order to 

receive maintenance. Gilborn s ays, however, that whether the child 

lives at home or not is only one factor to be taken into account 

in the courts deciding whether the child has withdrawn from his 
parents ' charge and is not n�cessarily absolutely determinate 

of the issue . 

31Gilborn , op . cit. supra , n .  12 , at 2 8 . 
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In Whalen Vc Whalen & Vai llancourt (19 73 ) 8 R.F.L . 3 3 2  
(Ont . S . C . ) , no claim was made for the maintenance o f  a 2 0 -year 

old daughter at university but the wi fe had been giving the 
child $50 per month ; the Court though indirectly awarded to the 
wife the amount of the contribution to the child as maintenance . 
Except for the assis tance from the mother and a minimal amount 

that the girl go t from her father , the daughter was maintaining 

and educating herself on her earnings during the four-month 
summer holidays . At page 3 4 0  of the case the Court said : 

Although she will soon be 2 0  years of age the 
husband might be required to maintain her to the 
extent of her needs above her own financial 
res ources for as long as s he lives at home with 
the mother and continues with her e ducation , at 
least until she reaches 2 1  years of age ; • . •  

The whole issue of what is meant by the definition in 

section 2 (b )  of The Divorce Act has received recent treatment in 
the Alberta Supreme Court in the case of Day v .  Day [ 1 9 7 5] 3 

W . W . R .  5 6 3 . Although the Jackson decis ion was basically applied 
. h h . d f . 

32 �n t e case , t e Court � ssued wor s o caut�on : 

s·ection (2 } C." children of the marriage" )  
(b) o f  the Divorce Act ·s hould be given a con
s trictive construction and the extent to which 
maintenance s hould be granted to children con
tinuing their education , afte r  finishing at 
high s chool , mus t  depend upon a proper appraisal 
of the circumstances o f  each cas e .  Quaere 
whether it was not the intention of the legislation 
that maintenance would only be granted to a child 
o f  1 6  or over in those cases in which something 
beyond the power or capacity of the child prevented 
him from provid�ng himself with the necessaries of 
life • • • 

Three children were involved in the Day case ; much can be 

learned about the present Court ' s attitude towards maintenance of 

32 from headnote Day v .  Day 1 19 75] 3 W .W . R. 5 6 3  (Alta . S . C . ) 
at 5 6 3-5 6 4 . 
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" children of the marriage" who are attending s chool from its 

decision to: 

(1 } allow maintenance for a boy over 1 8  years (maj ority )  
and attending university ,  but i l l  with epilepsy and unable to 
get a j ob to help support himself , 

(2 } to disallow maintenance for a 2 1-year old girl in 

her fourth year of university, and 

(3} to allow maintenance for a girl in grade 11 until 

she finishes grade 12 . 

The Court remarked that although there had been a number 
o f  cases on section 2 (b} and whether or not a child should be 
g ranted maintenance to enable him to continue and complete his 
secondary and perhaps university e ducation, the cou�ts had failed 

to arrive at an interpretation to ascertain the p lain meaning o f  

the wordse The Court looked at dictionary definitions o f  the 
word "unable" and s aid : 33 

Conversely , it is my view that by the p lain meaning 
of the word "unable , "  to consider a child of over 
1 6  unable to earn his living by reason of a 
voluntary action on his part,  such �s continued 
attendance at school , was not and is not contemplated 
by this section . 

The Court felt, of course , bound by Jack�on in making its 

decision despite its attitude toward the intent of the 

legislation . It suggested , though, that in order to erase all 

doubt as to what Jackson really stood for and to avoid the 

interpretation it wished to give to section 2(b}, The Divorce Act 
s ections s hould redefine "other cause" to specifically include 

33 I d .  at 5 6 7 .  
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education if that is the intent of the legis lature, s ince 
education certainly is needed today and should be encouraged . 
The federal provisions as they were presently worded did not 
expre s s  sufficiently what Jackson maintained they did , according 
to the Alberta Supreme Court . 

A hint is perhaps given to us in Cunningham v .  Cunningham 
(19 75) 9 N . B . R. (2d)  5 2 6  (N . B . S . c . --Q . B . D . ) of where the line is 
truly to be drawn . The case involved an application by the 

"husband" long after the divorce to vary the maintenance order 
made against him. The Queen ' s  Bench Division had ordered the 
husband to pay to his former wife $ 6 2 5  per month for her support 

and the support of her 22-year old son attending university .  The 

Court said that the boy was s till probably "a child of the 

marriage" in the sense that while pursuing his education he is 
unable to withdraw himself from his mother ' s  charge or to provide 

himself with the necessaries of life but at page 5 2 7  the Court 
remarked: 

• • •  he is rapidly approaching �he line to be drawn 
in the circumstances of his p articular case having 
regard to the provisions of the Act .  

Consequently the j udge provided for the ves ting of title to bonds, 

shares , insurance , etc . belonging to the boy in his name . 

The case law interpreting the relevant sections of The 

Divorce Act for the purposes o f  this discussion have e stablished 

two main principles with respect to deciding when the parents• 

responsibility to maintain ceases . The first principle is that 

the court mus t  not determine the time for maintenance merely upon 
the bas is of the age of maj ority or provincial age of maj ori ty 

legi s lation ; the second is that the ej usdem generis rule of 
cons truction will not apply to the words "or other caus e" in 
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section 2 (b )  o f  The Divorce Acta Gilborn says that this s econd 
principle is important in deciding when a parent ' s respons ibility 
to maintain ceases because it leaves open the duty o f  the parent 
to maintain a child pas t 16 years of age who is unable to with
draw himself from his parents ' charge for many other reasons 
o ther than illness or disability. Therefore , of practical 
importa,nce is the fact that a parent may possibly be called upon 
to contribute to the maintenance of a child through a long educationc 
career , o r  indefinitely to support a child physically or mentally 
unable to support himself . 

Whether or not the parent will be called upon to provide 
this maintenance will , o f  course , depend entirely on the court ' s 
discretion , an uncertain variable. Gilborn submits that although 
courts with a philosophy similar to that of Mr. Jus tice Wright 
will no longer be able to rely on the mechanistic 11 cut-off11 o f  
age of maj ority legislation or the e j usdem generis rule to 
determine a parent ' s  responsibility to maintain , they could 
validly exercise their discretion in a more severe way than thos e  

courts who feel that parents i n  this day and age have a duty to 
help their children attain a higher education than that attained 

by the minimum school-leaving age. 

• '!-.. • ' h' 3 4  G�lborn sums up t��e s�tuat�on t �s way: 

It is submitted that the two competing philosophies 
mentioned by Mrc Jus tice Wright in Wood v. Wood could 
very conceivably lead to opposite conclusions-Tn 
virtually idential fact situations with respect to how 
long a parent should be liable to maintain a child 
under The Divorce Act .  This being the state of the 
law it would seem obvious that a better test or guide
line is badly needed to determine such an important 
question tha,n what the court " thinks. c . j ust and fitc • •  in 
all the circumstances "  • • • •  

I t  was brought up earlier in this section that a child o f  

34
Gilborn , op . cit . supra. n. 12 , a t  3 0. 
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parents seeking a divorce under the federal Divorce Act appears , 

from the present state of the law ,  to be in a far better position 

than children of marrie:l parents as f ar as receiving support 

during a continuing education is concerned .  

ISSUE : Should children of divorcing parents have 
a better opportunity to obtain support wl:lile 
continuing their education even at a 
univers ity level while the same ·privilege 
does not extend to children of married parents , 
by virtue of the Divorce Act? 

Perhaps the reason for this inequitable situation is that 

the law operates on the premise that mar.cied parents living to
gether will always look after their children and therefore 
there is no nee d to impose legal duties on them (moral ones may 
exist in their s tead) , while parents who are not married and 

' 
living together cannot be relied upon in the same way . But 
practically speaking , this premise may be a false one , for 
parents today are not always able nor willing to support their 

children through an educational career that may even extend to 
the post-graduate level . And it seems highly unfair that the 
courts , in trying to p lace a child in the position to receive 

s upport that he would have been had his parents not sought a 
divorce , should generally award support to students of higher 
education , even long after maj ority has been reached , since it 

is by no means the rule that children of married parents get this 

support even if the parents are able and the child will benefit 

from it . The Crump case discus sed earlier showed that the Court 

recogni zed that married parents in Alberta have no duty to educate 

past the s chool-leaving age and when maintenance s tatutes (federal 

or provincial ) fail to protect an older child of such parents , he i� 

left on his own and often in a worse position than a child of 

divorcing parents . 

I f  it was the intent of Parliament that children of 
divorcing parents should receive preference in obtaining an 
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education, then that fact s hould be openly acknowledged . - I f  not, 
then s omething ought to be done to enable the court to award 

maintenance for children o f  maimed parents who are in the same 

positiono 

I t  seems appropriate to quote here_again a comment by 
Wright J .  in Clark v .  Clark (19 72 }  4 R.F . L .  2 7  (Ont . S . C . }  at 2 9 : 

• • •  if Parliament meant to declare a Federal 
educational policy beneficial only to the children 
of divorcing parents, I respectfully suggest that 
it has suffered a s trange dysphasia in the legislation 
only found and cured by the judgments to which I 
have referred . 

The issue is deserving o f  more attention and it is felt by 

the researcher that some proposals for change ought to be made 

to make the situation more equitable . 

What s hould be the principle in determining when the 
parent1s responsibility to maintain ceases ?  is inevitably a 

policy decision rather than a legal matter and therefore there 
could be as many recommendations with respect to this question 
as there are underlying philosophies.3 5  The problem i s  expressed 

in the Ontariof Report o f  the Age of Majority and Related 
Matters : 3 6  

Some might argue that once a young person has , 
acquired full legal capacity he should take full 
responsibility for himself, even to the extent 
o f  shouldering the financial cost of maintaining 
himself while he is still attending school . Others 
might s ay that the problem of maintenance can be 
regarded independently of the age of maj ority . 
The latter would argue that the assuring of an 
adequate e ducation and training is in the interests 
o f  both the child and society and that the p arents 
should be expected to assume some share of the cost. 

3 5Id . at 3 1 . 

3 6rd. at 31 from the On-tario r.aw Reform commis s ion Report on 
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The fact that the child is sufficiently mature to have 
full legal capacity has no relevance to the desirability 
to the· child continuing his education or to the need , 
if it is to be continued , of his parents as suming 
the cost o£ maintaining the child while he receives 
his education . 

Gilborn makes the cormnent that there is no absolute answer 
to the problem and proceeds to review a number of recommendations 

and sugges tions which have been made in the pas t .  

fl. . . . . 't . d 3 6a Two con �ct1ng v�ewpo1nts �n Br1 a1n are presente • One 
is the opinion of the Engli sh Law Commis sion in its Report on 

Financial Provision in Matrimonial Proceedings (No . 2 5 )  (19 6 9). 3 7  

The commis sion felt that the maintenance obligation should normally 

end at the age of 1 6  but pos sibly 1 8  years (the age of maj ority) , 
but not beyond that age unless "special circumstances" existed 
i . e . , the child is disabled , etc . , or the child is attending s chool .  

h . . d h '  3 8  T e Law Comrn�ss�on commente t 1s way : 

But i f  the order is to be made or.continued 
in respect of an adult child s ome special 
j us tification mus t  be shown ; hence recommendation (b} . 
The usual j us tification will be that the child is 
still undergoing wliole or part-time education or 
training (b) (i)). There may , however ,  be other 
special circumstances (hence (b) (ii)) , of which the 
most obvious example is where the child ' s  earning 
capacity i s  impaired through i llness or disability 

• • • •  {B] ut so far as the power of the divorce courts 
is concerned we would not wish to limit it to that 
one case . If , for example , a wealthy £ather has 
promised his s on an allowance until he attains 25 
and the son has planned his career accordingly , 
we see no reason why , on a divorce , the court should 
not make an order which recognises the father ' s. moral 
obligation . In our view it is not a valid obj ec tion 
that, if there had not been a divorce , the obligation 
would not have been legally enforceable ; the 
realities o f  the situation are that the moral 
obligation would have been fulfilled without ques tion 
but for the break-up of the family . 

3 6a These need to be updated if pos s ible . 
3 7  Id. at 32 refers the reader to paragraphs 3 3 -4 8 of that re� 

3 8  see Id . a t  33 . 



When an order is made or extended in respect of a 
child over the age of majority we do not now 
recommend, as we proposed in the Working Paper, 
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that the order can be made only for a definite periodo 
This proposal was s trongly criticised as unnecessarily 
res trictive. On the other hand we do not sugges t  
that the court should in future1 any more than i t  does 
at present, make an order which woul d  compel the 
parents of, s ay, a permanently disabled child, to 
maintain him for life. To avoid hardship we think 
that there is a s trong case for enabling the court 
on the break-up of the marriage to g ive effe ct to 
moral obligations which, but for the break�up, would 
have been_fiil£illed for a temporary period beyond the 
age of maj ority ; but maintenance obligations of parents 
should normally end at the age of maj ori ty at the 
latesto 

The Law Commis sion did not want an adult child taking his 

parents to court to obtain finance to embark on a training scheme 
that the. parents were unprepared to support. But Cretneyr in 
his article The Maintenance Quagmire , says that this worry is not 

valid in other �han a normal family ; he say s  it is arguable that 
in the dys functional family, a child who could reasonably expect 
financial support should not be prevented from applying far i t  
b h .  . h' 3 9  ecause on t 1s one 1s sue 1s parents agreee 

The Report of the Committee on the Age of Majority, (19 6 7 )  

(known a s  the " Latey Report" ) ,  fel t  differently an the entire 
is s ue. It felt that the power of the court to award maintenance 
up to the age of 2 1  or over should be preserved independently o f  
the change i n  the age o f  maj ority t o  18. The committee recommended 

" that the High court and the Magistrateis Courts should have power 
to make maintenance orders without age limit." 4 0  Their view was 
as follows : 4 1  

3 9cretney, The Maintenance Quagmire (19 7 0 ) , 33 M. L.R. 6 6 2  at 
6 7 8 .  

4 0Gilborn, op . cit. supra , n. 12 at 3 4  from Report of The 
Committee on the Age o�ajority (19 6 7 )  at 7 0. 

------

4 1rbid . from p .  6 9  of the Report .  
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The President and Judges o f  the Divorce Division 
observe that maintenance " is purely a matter between 
the father and the mother and should not be a ffected 
by the age of maj ority .  The tendency is for young 
people to continue their education afte r  the age of 
16 years • • • •  Even in an age o f  universal financial 
grants for continuing education, questions of 
maintenance will remain important . There will always 
be s ome embitte red fathers who wil l  not resist the 
temptation to �se the power o f  the purse unle s s  
restrained b y  superior power, and th�re will always be 
mothers who need the assistance of the Court to 
secure a reasonable provision for their semi-adult . 
but non-earning children. This function o f  the court 
is essentially to see that children of divorced 
parents are not made to forego financial support 
which would be theirs without question i f  their 
parents had remained married. In our view the power 
to award maintenance up to the age of 2 1  years o r  over 
should be preserved quite independently of any decision 
to change the age o f  maj ority . " The Chancery 
Judges are unanimously of the same opinion . 

In considering what should be the proper cut-off age for 

maintenance of children in provincial legis lation, the Ontario 

Law Reform Commission made the following recommendation in its 
4 2  report : 

5 .  The legal obligation of a parent to support 
·a child s hould terminate on the child1s. attaining 
eighteen years of age or marrying under that age. 

Two members of the Commission did dissent in part, however, _re

commending that j udges be empowered to order maintenance for a 
child beyond the age of 1 8  for the purpose o f  ensuring that child 
receives such education or training as he/she, but for the p arental 

separation, might reasonably have been expected to receive . 4 3  

4 2  . . R f C . . . ' t . 4 t VI Ontar1o Law e orm omm1s s 1on , op. c1 • supra , n. a 
1 6 9 , ;  see Gilborn, op . cit. supra , n .  12  at�5 for a discussion o f  
the Ontario Commission ' s  ideas in their 1 9 6 9  report .  

43Id.  a t  1 5 9 . 
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As previously mentioned, the Newfoundland Family Law S tudy 
recommends a basic maintenance obligation to 17 years but up to 
21 years for the dis abled or the child receiving full- time 
educational , vocational or professional instruction for a period 
of not less than two years. 

The 1-1anitoba Law Reform Commis s ion tentatively sugges ts a 
"cut-off" for maintenance by p arents at age 1 8 ,  whether the child 

. 44 attends s chool or not. 

According to Gilborn, the position in the United States 

varies widely from State to State depending on local statute . But 
in mos t  cases , it seems that the duration o f  child support orders 
is limited to the child ' s  minority , except in cases of physical or 

1 d• b'l' 4 5  An Affi • • I • • h • menta �sa � �ty . er�can wr�ter s v�ewpo�nt on t e �s sue 
reads as follows : 4 6  

One of the most commonly litigated questions in 
child support cases is whether the husband may be 
required to pay the expenses of a college education 
for his child . An initial difficulty is that this 
may require payments extending beyond the date of 
the child ' s  maj ority c As has been shown, child 
support orders usually end when the child reaches 
twenty-one unless he is physically or mentally 
disabled . Some courts which are willing to order 
the husband to pay college expenses have nevertheles s  
terminated the payments upon the child ' s  maj ority� 

The more serious problem , however ,  is whether 
the father should be held legally respons ible at 
all for sending his'child to college . The cases which 
refuse to impose this duty say that the husband ' s  
obligation , absent the divorce , is merely to furnish 
that education which the compulsory education law of 
the particular state requires his child to have , 

4 4  see , supra , n .  9 .  

45 clark , Law o f  Domestic Relations in the United States (19 6 8 )  
a t  4 9 5 . 

4 6  I d . at 4 9 7, 4 9 8 . 
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usually consisting only of attendance at public 
grade and high s chools up to a s tated age . The 
argument runs that the husband should have no 
greater duty by reason o£ the divorce . There are 
also cases which hol d  that the husband ' s  only duty 
is to supply his child with " necess aries'.' , and since 
a college education is not a neces s ary ,  the divorce 
court may not order the payment of college expenses . 
A few cases s till rely upon one or another of 
these arguments to hold that the husband may not be 
ordered to provide his child with a coll�ge education . 

Many courts having a more modern approach to 
the education of children, and an appreciation of the 
need to equip them to meet the complex damands of 
contemporary society , are wil ling to order the husband 
to pay for a college education where his means make it 
pos s ible and where the child gives some evidence of 
being able to profit from such an education . This 
cer�ainly i s  the correct result . It is surprising in 
the middle o£ the twentieth century for any court to 
maintain that a college education is not a " necessary . " 
I t  is. nec��s9-ry _both from the child ' s  and from 
society ' s point o f  view that every child receive all 
the e�ucation he is able to absorb . In the going 
family the normal assumption is that the children 
should go to .college if they qualify for admiss ion and 
if the parents are able to send them. The children 
should not lose this opportunity merely because 
their parents have been divorced ,  s o  long as the 
parents remain able to bear the expense . Fortunately 
there is a growing body of case law which accepts 
thi� principle and does require the husband to meet 
the college e-penses. In a.few ins tances even beyond 
the date of the child ' s majority . Iemphasis added] 

In this paper , much reference has been made to MacDouga ll ' s 

article entitled "Alimony and Maintenance " in S tudies in Canadian 

Family Law , and it would perhaps be valuable to set out that 
h I • • th • • • ff d • 1 4 7 aut or s op�n�on on �s �s sue as �t a ects Cana �an aw. 

��ere maintenance is sought on behalf of a child 
the chief-considerations are the needs of the child 
and the means o£ the parents . And societal 

4 7MacDougal l ,  "Alimony and IY1aintenance , " an article in 1 
Mendes Da Cos ta.,  S tudi·es in Canadian Family Law (19 7 2 )  2 83 at 3 5 1 .  



assumptions are j ust as important in determining 
what is reasonable maintemance for a spouse . 
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There is however , one very significant differenceQ 
There is a large measure of agreement about the 
mutual obligations of husband and wife. There is 
much greater diversity of opinion about the obliga
tions of parents toward children--especially 
adolescent children . For example there is 
considerable debate about whether a parent should be 
compelled to pay maintenance for a child attending 
a university . In such a situation should the child 
of divorced parents have greater legal claims than 
a chi ld of happily married parents ? To what extent 
does such a claim depend on the means o f  the parent? 
Or the intellectual attainments of the child? Or 
the child ' s conduct and attitudes? How far does 
the claim extend? Does it cover pos t-graduate 
university education? Can a claim be made on behalf 
of a child who is apprenticed or who is receiving 
s ome form of training for a trade (as opposed to a 
profes s ion ) ? 

At the moment there is little Canadian authority 
on these questions because many o f  the statutes in 
force prior to the Divorce Act cut off the child's 
right to maintenance at 16 . Moreover , there is 
little advantage in looking at particular decis ions 
because there are s o  many pos s ible variables that it 
is hard to extract any general principles from a 
specific case . However ,  it does seem likely that the 
courts wil l  accept as a general propos ition that a 
child should have a pos t-secondary education in order 
to cope with the complex demands of contemporary 
society . Where there is evidence (i ) that the 
proposed educational programme i s  appropriate for 
the particular child ; and (ii) that the means of the 
parents make it possible , a court is likely to order 
the parents to maintain the child if the court has 
the s tatutory power to do so . 

The Divorce Act presently gives the court a very wide 
power of discretion , a discretion which will likely vary according 
to a j udge ' s  individual philosophy and Gilborn maintains that 

more guide lines should be established for the courts s o  that 

both parents and children have a bette r  idea of where they stand 
and what their rights and liabi lities are . 
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In view of the opinion of the Alberta Supreme Court in 
Day v. Day 119 75] 3 W . W. R .  5 6 3  that the Divorce Act sections ought 
to redefine " other cause "  so as to specifically include education , 
the researcher wishe s  to adopt a recommendation from Gilborn•s 
paper amended by providing for the uniform age obligation:48 

Recommenda-tion 

The Divorce Act--by appropriate amendment to 
section 2--"chitdren of the marriage" shoutd 
set'out more concrete guidetines for the courts 
to fottow in determining when a parent's tiabitity 
to maintain his chitdren shoutd cease, but at 
the same time attow the courts to retain their 
discretion within these gUidelines. (Section �0 & 11-
"fit and just") 

It is recommended that part (a) of the definition of 
"chitdren of the �arriage" be amended to read 
• . •  (a) under the age of eighteen years, or . • . 

It is recommended that part [b) be amended to inaZude: 

{i) a child eighteen years of age or over and 
unable to support himself because of iltness or 
disabitity,49 

(iif a child eighteen years of age or over but 
under 21 who is a futZ time student in attendance at 
an approved educational institution; fwhat is such 
an "institution" is a matter of poliay but should 
inctude high sch6ols, technic�l schools or training 
institutes, colleges and universities]. 

Gilborn sugges ted that instead of making the " cut-off " 

in (ii)  at age 2 1 ,  i t  could be after the first post-secondary 
degree or certificate is obtained' . He fel t  that both s uggestions 

would amount to nearly the same thing . In his opinion, i f  the 
parent (s ) is/are financially able , and especially if the child 

would have received financial-
aid from his parents in obtaining 

4 8Gilborn , op . cit .  supra , n .  12 at 4 0 - 4 1 .  

4 9or this may be limited to 2 1  years and thereafter such 
a child would become the responsibility of the state or both the 
p arent and the s tate . See text , supra , at 8 .  
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pos t-secondary education had not the d ivorce taken place , then 

there is no reason why a divorced parent should not be liable 

to contribute something to his child's further education at 
least until the child has obtained or is well under way to 
obtaining his first degree , certificate , or the like o At the 
same time, Gilborn felt that the parent should not be liable to 

maintain a child through an educational career indefinitely extended 

Gilborn may have made a point that would make the s ituation 

more equitable between children of divorcing parents and children 
of marriedparents ; perhaps ,  rather than try to overcompensate 
most children of parents who are divorcing , the court ought to 
award maintenance to students of such parents only if they would 
have obtained as sistance from their mar!ied parents, though while 

married�o l egal obligation rested with the parents to educate 
their children past the compulsory school-leaving age. 

Gilborn added a third sub-section to part (b) and it is 

th h'l ' d . 50  war w � e cons� er�ng : 

{iii) In eases where there is an appLication for maintenance 

for a chiLd over the provinciaL age of majority the onus shouLd 

be on the person appLying to show that maintenance is necessary and 

that the party against whom the order is to. be made is abLe to 

provide such maintenance. 

Before beginning the section on the child attending school, 

a general recommendation was made to create a basic uniform 
maintenance obligation across provincial statutes and federal 
statutes to 18 year s .  

5 0Gilborn , op . cit. supra , n .  1 2  at 4 2 .  
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Final- Re·aom·mendati·on 

There shoul-d be a basia maintenanae obl-igation upon 

parents to maintain their ahiZdren to JB years in Al-berta 

(aoinaides with the age of majority) under provinaiaZ statute Zaw. 

It is to be determined what effeat marriage of the ahiZd or his 

aonduat shoul-d have on aurtaiZing this obZigation. As far as 

extending the obl-igation goes� in regards to the disabZed and 

unempl-oyabl-e� the maintenanae "aut-off" point for parentaZ 

ZiabiZity aouZd stiZZ be 18 years� with the provinae or the 

provina�and parents aaaepting ZiabiZity thereafter. Or perhaps it 

wouZd be preferabZe to extend parental- ZiabiZity to 21 years as 

per the Divorae Aat reaommendation above� at the aourt's disaretion. 

In regards to the ahiZd attending sahooZ� an extension of 

the obZigation ought to be made to a "aut-off" point of 21 years 

or perhaps the first degree� eta. at the aourt1s. disaretion. But 

this wouZd mean� to be fair� the areation of a duty on every 

parent to maintain a student for the same period of time� whether 

or not the parent is invol-ved in a divorae or maintenanae issue. 

To answer , then, the questions posed j ust before the whole 
educational issue wa s discussed ,  it would seem from case law that 
a deviation from a basic maintenance obligation in favour of a 

child attending an educational institution is definitely indicated 
in today's society where a higher education is almo st a "necessary 
of life . "  I t  is felt by the researcher that the extent of that 
deviation should not be totally in the court's discretion without 

limitation , at the risk of.  losing c ertainty in the law and in the 
relationship between parent and child . Hence ,  the recommendation 

for some sure "cut-off" point for maintenance orders . 

Before leaving this section, it may be interesting to note 

what the Saskatchewan Law Reform Commission's background paper had 



134 

th d . t' f . t . . 51 . to say on e eterm�na �on o ma�n enance requ�rements . The�r 
paper outlined three ways to determine maintenance. 

(1) at the mandatory ·school-leaving age-- (16 in Saska tchewan 

--or possibly to 17 year s ,  to take account o f  people who attain 16 
while in the middle of a particular academic year, 

( 2 )  at the age of maj ority--the Commission says that 

termination of maintenance here is now.the law in British Columbia5 2  

and was endorsed by the Law Reform Commission of Ontario . They say 
that the argument goes that once a person �eaches the age o f  
maj or ity and acquires legal capacity , that person should take 

responsibility for himself or hersel f ,  where it can reasonably be 
expected . Where it cannot, the obl igation should fall on the 
collective resources of the community rather than on parents . 
There is always the question of whether circumstances can terminate 

the right earlier than maj ority , i . e . where the child quits s chool a 
does not seek employment , and 

(3 ) beyond the age·of maj ority--where a child is unable to 

support herself/himself because he i s  in pursuit o f  a higher 
educa tion. But whether the financial needs of adult persons 
unable to support themselves ought to be borne by their parents 
or by the community at large is debatable. The Commis sion says 
that if the duty is to continue to be the parents', then a 

number of options are open to describe itr i . e . � 

(a} create a different upper age-limit, i.e. 21 or 25, 

{b)  create circumstances which-disentitle an adult to 
maintenance , 

(c ) a combination of ... (a) and ( b )  , or 

5 1see Law Reform Commi ssion of Saskatchewan, Children's 
Maintenance { 19 7 6 )  at 2 6- 28 . 

5 2see the Family Relations Act,  S . B . C .  19 7 2 ,  c .  2 ,  s s .  1 5 (a) , 
16 ( 1 )  , and 2 5  (1) ( a )  : 
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(d) the avoidance of all l�gislative limitation and the 
granting of a wide d iscretion to the courts . 

5 2  (cont ' d ) 

A " child" is therein under the provinc ial age of maj ority 
of 1 9  years and is defined to include a large category i . e o  children 
of common law 'Spouses via s .  16 (1} ; notwithstanding any other Act,  
every parent is liable to support and maintain a " child" so 
defined . By s .  2 5 ( 1 )  ( a ) , even the disabled child and the student , 
though given consideration , , are not given an extension past 1 9  
years for maintenance purposes . 

The Act ' s  definition of child is as follows : 

1 5 . For the purpo ses of thi s part, unless the context 
otherwise requires ,  
(a)  " child" means a child , whether legitimate or 

illegitimate , under the age of nineteen year s ,  
and includes 
(i)  a child of a woman who becomes the wife of 

a man who , for a period of not less than 
one year during the ···marr iage , contributes 
to the support and maintenance of a child ; 

(ii )  a child of a man who becomes the husband of 
a woman who , for a period of not les s than 
one year during the marriage , contributes to 
the support and maintenance of the child ; 

(iii) a child who is , during wedlock , 

(A) born to a wife , but not fathered by her husban 
(B ) fathered by a husband , but not born to his wif 

where the husband referred to in sub-paragraph (A) , 
or the wife referred to in sub-paragraph (B ) , as 
the case may be , contributes to the support and 
maintenance of the child for a period of not less 
than one year during the marriage ; 

(iv) a child of a man and woman who , not being married t 
each other , - lived together a s  husband and wife for 
a period of not less than two year s ,  where an 
application under this part is made on behalf of 
the child not more than one year from the date 
the man and woman ceased living . together as 
husband and wife ; 

(v) where a man and woman , not being married to each 
other , live together as husband and wife for a 
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period of not less than two years and , for a 
period of not less than one year during that 
two year period , ,  

(A) the man contributes to the support and 
maintenance of a child born of a woman before 
or during the period they lived together ; or 

(B)  the woman contributes to the support and 
maintenance of a child of a man born before 
or during the period they lived together , 

that child , where an application under this part 
i s  made on behalf of the child not more than one 
year from the date 
(C) the man and woman ceased living together a s  

husband and wife ; or 
(D)  the man referred to in sub-paragraph {A) 

or the woman referred to in sub-paragraph (B)  
as the case may be , last contributed to the 
support and maintenance of the child , 
whichever las t  occurs . 



VIII . MAINTENANCE BEYOND STATUTORY REQUIREHENTS 

A .  · ·The Role ·of Equity 

1 3 7  

Gilborn has a fairly subs tantial section i n  his paper 
dealing with the following : 1 

ISSUE :  Can and s hould a cour·t impose maintenance 
beyond ·s·ta tutdry ·requirements? 

Gilborn began with an attempt to determine whether · or not 

the English case of Thomasset v .  Thomasset I l 891-94J  All E . R .  3 0 8  
(C .A . )  es tablished the propos ition that a court o f  equity can 
impose maintenance in respect of infants beyond statutory require

ments . In the case , it was a�gued that the Divorce Court had no 
power under The Matrimonial Causes Act,  1 8 5 7  ( Imp . ) ,  2 0  & 21 Vict . , 

c .  8 5 ,  s .  3 5  to order maintenance for children after they reached 
the age of discretion (i . e . , 14 for males , 1 6  for females ) .  The 

Court of Appeal rej ected this argument and at page 3 1 2  of the case, 

Lindley L . J .  s aid : 

I am clearly o f  opinion that, whether the 
children are males or females , the j urisdiction 
conferred by the sections of the Divorc Acts 
on which this cas e turns can , since the Judicature 
Acts at all events be exercised during the whole 
period of infancy--that i s ,  until the children , 
whether males or females , .attain twenty-one , 

According to Gilborn , the passage from the case that may 
be interpreted as saying that a court of equity can impose 
maintenance in respect of infants beyond statutory requirements 
is also expres sed by Lindley L . J . : 2 

1see Gilborn , Maintenance of Children in Alberta (19 7 3 } , 
Ins titute Paper , 4 2- 6  

2 
3 1 2 . 

Thomas set v .  Thomas set 1 1 8 9 1- 9 4 ]  All E . R .  3 0 8  (C . A . ) at 



In my j udgment the wide discretion conferred 
on the D ivorce Court by the Divorce Acts has b een 
unduly restricted by j udicial decisionc Such 
dis cretion ought to be exercised in each particular 
case as the circumstances of that case may require . 
And in exercis ing such discretion the Divorce 
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Court, which has now all the powers of the old Cour t  
of Chancery , i s  not and ought not to consider itself 
fettered by any supposed rule to the effect that 
it has no power to make orders under the Acts 
respecting the cus tody ,  maintenanc e ,  or education of 
infants who , being males , are over fourteen£ or who , 
being females , are over s ixteeno 

If this pas sage does make the propos ition indicated , it 

does so only in obiter . 3 The Matrimonial Caus es Act ,  18 5 7  
provides n o  specific definition o f  " children" so that what the 
age limit was for maintenance under the Act depended entirely upon 

the common law . Lindley L . J .  at page 310 likened 11 children11 
to " infants11 and_ examined the practice of the common law and 

Chancery with respect to them . It is important here to s how 
what the Court of Appeal conceived to be the j urisdiction of 
the Court of Chancery over infants : 4 

The j urisdiction of the Court of Chancery 
over infants is twofold . In so far a s  it depends 
on the law relating to 'ltvrits of habeas corpus , the 
power of the court appears to have been the same as 
that of courts of common law. But quite independently 
of those writs the Court of Chancery· exercised the 
power of the Crown as parens patriae over infants , 
and in the exercise of this j urisd�ction the power 
of the court has always been much more extens ive 
than that pos sessed by courts of common law under 
a writ of habeas corpus • •  e 

Therefore ,  the conclus ion s eems to b e  that the Court in 

Thomasset was not impos ing maintenance beyond statutory require

ments--but rather pursuant to its interp�etation of a statute , 
The Matrimonial Causes Act .  

3Gilborn, op e cit .  supr a ,  n .  1 ,  at 4 4 -4 5 .  

4Thomasset v .  Thomas set , op . cit . supra,, n .  2 ,  at 3 1 0 . 
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The equitable j urisdiction o f  Alberta courts over infants 
developed in this way . This j urisdiction was originally exercised 

court o f  · 

by the/Chancery and was conferred on the Supreme Court o f  Alberta 
by The Judicature Act,  R . S . A .  19 7 0 , c .  19 3 .  In turn, it was 
pas s ed on to the District Courts and the Surrogate Courts . 5 

The result is that the Supreme Court of Alberta , the District 
Court of Alberta , and the Surrogate Court are all competent courts 
to exercise the equitable j urisdiction of parens p atriae over infant 
I t  would s eem that the Family Court cannot act pa·rens 1>a tri·ae 

towards infants within its j urisdiction . 6 

To give an idea of what is entailed in the court ' s  

j urisdiction as parens patriae , Gilborn quotes a passage from an 

o ld case in his worK which reads as follows : 7 

Where the common law j urisdiction was being 
exercised , unles s the right of the parent was 
affected by some misconduct or some Act of 
Parliament , the r ight of the parent as agains t 
other persons was absolute . . .  

· 

But there was another and an absolutely 
different and dis tinguishable j urisdiction , which 
has been exercised by the Court of Chancery from 
time immemorial . That was not a j urisdiction 
to determine rights as between a parent and a 
f)tranger , or as between a . parent and a child . 
I t  was a paternal j urisdiction , a j u,dicially 
administrative j urisdiction , in virtue of which 
the Chancery Court was put to act on behalf o f  the 
Crown , as being the guardian of all infants , in 
the place of a .parent , and as if it were the parent 
o f  the child , thus s uperseding the natural 
guardianship of the parent • • • •  

The existence of that j urisdiction is beyond 
dispute • .  In the case of Re Spence (18 4 7 ) , 2 P h .  2 4 7 , 

\. ; ��� I ' -, -"" 

5The District Courts Act ,  R . S . A .  19 7 0 ,  c .  111 ,  s .  3 7  and The 
Surrogate Courts Act ,  R . S .A .  19 7 0 ,  c .  3 5 7 ,  s .  13 . 

6see Gilborn , ££· cit.  supra , n .  1 ,  at 4 8 ,  n .  6 8 . 

7rd . at 48- 4 9 . 



4 1  E . R .  9 3 7 , Lord Cottenham, L . C c , s aid : " I  have 
no doubt about the j urisdiction . The cases in which 
this Court interferes on behalf of infants are not 
confined to · those in which there is property . 
Courts of Law interfere by habeas for the protection 
of the person of anybody who is suggested to be 
improperly detained . This Court interferes for the 
protection of infants , qua infants , by virtue of the 
prerogative wh�ch belongs to the Crown as parens 
patriae , and the exercise of which is delegated to 
the Great S eal . "  • • •  

The Court is placed in a position by reason of 
the prerogative of the Crown to act as supreme 
parent of children , and must exercise that j uris
diction in the manner in which a wis e ,  affectionate , 
and careful parent would act for the welfare of the 
child . 
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Gilborn recogni zes that most cases dealing with this 

equitable j urisdiction are custody cases , but maintains that i t  
i s  readily apparent that in questions o f  custody o r  maintenance , 
the welfare o f  a child must be considered as the paramount concern . 

He cites at page 5 0  a House of Lords decis ion which makes a 

detailed analysis of the court ' s  position and the principles to 
be applied where the interest of children is involved and which 
had this to say : 8 

The principle upon which the Chancery Court acts 
is expressed by the Lord Chancellor , ·  Lord Cranworth, 
in Hope v .  Hope ( 1 8 5 4 } , 4 De G . M .  & G .  3 2 8  at 3 4 4 , 3 4 5 ,  
4 3  E . R. 5 3 4-: -

.. 

The j urisdiction of this court, which is entrusted 
to the holder of the Great Seal as the representative 
of the Crown , with regard to the custody o f  infants 
rests upon this ground , that it is the interest of 
the S tate and of the Sovereign that children s hould b e  
properly brought up and educated ; and according to 
the principle of our law ,  the Sovereign , as parens 
patriae , is bound to look to the maintenance and education 
( as far as it has the means of j udging} of all his sub j ects . 

! emphasis added] 

8 J .  v .  C .  1 1 9 7 0] A . C .  6 6 8  at 6 9 3 . 
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T he equitable j urisdiction of courts over infants has 

been cons idered in a number of Canadian cases (usually deali�g 
with cus tody )  and Gilborn has drawn a number of conclusions of 
his own from these cases . 9 He says that the Supreme Court of 

Alberta (along with the District and Surrogate Courts )  exercises 
an equitable j urisdiction with respect to the maintenance and 

cus tody of " children . "  I n  all of the cases , this equitable j uris
diction has only been exercised in relation to ·i·nfant children 
and from Thornas s·et , it would s eem to follow that it can only b e  

exercised in relation to such children . 

In Albert�, The Age of 11aj ority Act. S . A. l 9 7 1 ,  c .  1 ,  dictates 

that a child stops being an infant at the age of 1 8  years i therefore 
whatever equitable j urisdiction over infants is exerciseable i n  

Alberta is only exerciseable until the age of 18 . This conclusion 
is , in Gilborn ' s  opinion , important and must be kept in mind when 

considering the question of whether or not a court can impose mainte 
beyond s tatutory requirements . 

The various s tatutory requirements for maintenance are 
discussed in part III of this paper and are compiled in the appendix 
which forms part of the research; it s till remains to be determined 

if equity imposes maintenance beyond thes e statutory requirements . 

In most of the Alberta S tatutes , " child" or " dependant11 

has been specifically defined so that any common law definition o f  

" child" would not b e  applicable . This may not , however , be true 
of The Domes tic Relations Act, R . S . A .  19 7 0 , c .  113 .  In Part 4 on 

Protection Orders , the word " children , "  is used , while in Part 7 

" infant11 is used . Whether this is a case of poor draftsmenship 
or whether the two uses are meant to contrast is not clear . I f  

9 see Gilborn , op . cit . supra , n .  1 ,  a t  5 0 , n .  7 1  for a list 
of cases . 

- --
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the latter is the case, it is conceivable, accordi�g to Gilborn, 
that the word " children" in s ection 2 7  is used as a te:nn of 
relationship so that protection orders would be available £or 

adult a s  well as infant children e 1 0  If the former , perhaps a 
clarification should be made by way of amendment. 

Gilborn ' s  conclus ion is that in the face of basically 

clear s tatuto·ry provisions or requirements as to age limits for 

maintenance , courts can use no principle in Thomas s et Vo Thomas set 
nor any principle in equity to impos e  maintenance beyond s tatutory 
requirements . According to Snell ' s  Principles of Equity , 2 6 th 
Edition, edited by McGarry & Baker , at 3 2 :  

The Court of Chancery never c laimed to override 
the courts of common law .  Where a rule , either of 
the common or the statute law ,  is direct, and governs 
the case with all its circums tances , or the 
particular point, a court of equity is as much 
bound by it as a court of law, and can as little 
j us tify a departure from it o 

I t  also follows from the " plain meaning'1 rule o f  statutory 

cons truction that a court cannot override clear statutory terms by 

using rules of equity . Therefore , it seems that Alberta courts 
can exercise equitable j urisdiction over infants in Alberta until 
they reach 1 8  years c Gilborn says that thes e  equitable princ iples 

would allow the courts to interpret statutory provisions with 

respect to maintenance of children in such a way that the welfare 
of the " infant child" is considered paramount .  But these equitable 
principles would not allow these courts to impose maintenance 
beyond clear s tatutory age limits . 

After a child becomes an adult at age 1 8 , the courts are 
no longer exercising their special j urisdiction as parens patri·ae 

and any question of maintenance then depends wholly on normal 

rules of statutory interpretation and Gilborn submits that it i s  

10 f d . or a recornmen at�on 
obligation presented in these 
Part IV at p .  3 .  

dealing with the unequal parental 
two s ec tions see text , supra , at 
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clear that any provisions for maintenance of children by their 

parents depends upon s tatutes . This paper discussed in an 

earlier section the lack of a legal duty at common law upon a 
parent to support his child . { See Part I I , p .  4 ,  etc . ) .  

In Emerson v .  Emerson (19 7 2 ) 2 7  D . L . R . (3d} 2 7 8  (On t .  H .  Ct . ) 
the Court made the point that the child is entitled to the 

parental protection of the provincial superior Courts exercising 
the prerogative of the Crown in r:i_ght of the Province as parens 

patriae . Child maintenance does not depend upon the law of 

marriage and divorce (and , therefore , federal legis lation) as does 
inter- spousal maintenance . At page 2 8 0  of the case the Court s a id :  

Until the enactment o f  the Divorce Act ,  every 
Canadian child was entitled , not only to its legal 
and civil private rights as a person within 
provincial j urisdictiOn ,  but also to the: parental 
care of the provincial superior Courts exercis ing 
the prerogative of the Crown in the right of the 
Province as parens patriae . I t  is now argued and 
affirmed that these rights have been los t  to those 
children whose parents are divorced tinder the Act 
because the custody , maintenance ,  care and up
bringing of the children o f  divorced or divorcing 
parents is " necessarily incidental " to the exercise 
of �ederal legislative power in relation to "Marriage 
and Divorce" and there is federal legislation with 
regard to it.  

I do not think that this is so , that it can b e  s o  
or that i t  should b e  so . 

The Court wanted the retention of provincial j urisdiction 

re : infants but the Court cautioned that those who invoke it 

must s atisfy the Court that its order is needed for the welfare 
of the child . 

In Wood . v .  Wood the Court spoke of a court ' s  inherent 

j urisdiction in the�ter of child maintenance this way : 11 

11wood v .  Wood (19 7 2 }  5 R . F . L .  8 2  (Ont . s.c. ) at 8 5 . 
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I start with the propos ition that under the common 
law there is no legal obligation on parents to 
maintain their children , except those which rely on 
criminal sanctions for neglect .  It is , therefore , 
necessary to find either statutory powers or inherent 
powers derived from the equitable j urisdiction of 
the Court. The general situation is reviewed in 
P t .  I I I  of the Report on the Age of Maj ority and 
Related Matters o f  the Ontario Law Reform Commis sion 
1 9 69 . The specific cases dealing with this matter 
were dealt with by counsel and I have come to the 
conclus ion , in the light of the argument before mej'l 
that the j urisdiction to award maintenance in 
favour of children and against a parent i s  two-fold :  
there is , firs t ,  the s tatutory j urisdiction under 
s .  1 ( 3 )  of The Infants Act, R . S . O .  19 6 0 , c .  1 8 7 ;  
and there is , secondly , the j urisdiction that derives 
from the basis which I discus sed �n Robson v . ' Robson 
[1969] 2 O . R . 857 , 7 D . L . R. (3d} 289 , flow�ng from 
the responsibil� ty of th� Court representing the Crown 
as parens patriae of children brought before the Court . 

[emphas is added] 

These latter two cases seem to separate the court ' s  inherent 
j urisdiction from its statutory one ; perhaps , that imp lies that 
the welfare of the child may force the court to us e its equitable 

j urisdiction , even in the face of different s tatutory provisions o 

B .  Contracts Between Spouses 

Although there was too little time to research this area 

fully , it seems that it might be wondered by s ome what effect 

contracts have in relation to s tatutory requirements pertaining to 

maintenance and th�refore a short portion of this paper is dedicated 
to the point; contracts may go beyond or run s hort of maintenance 
obligations by statute law ,  Should they b e  enforceable? 

MacDougall discus ses contracts (re : The Divorce Act) in 

his article and says that both parties should be encouraged to 
negotiate a settlement o f  the maintenance is sue out of court 
s ince an agreement avoids the recriminations necessarily involved 
in prolonged litigation over maintenance and there are , as a resul t ,  
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likely to be fewer difficulties about enforcing a l iability 

which is :accepted rather than i:mposed . 12 

But the qualification is that the parties cannot enter into 
a contract which bars or limits the court' s statutory j urisdiction 

to order maintenance as corollary r elief in divorce proceedings .  
The courts have held that The Divorce Ac t expressly empowers 

(section 1 1 )  the court to make whatever order it thinks " fit and 

j sut" and that the s tatutory power overrides any agreement between 
the partie s . 1 3 In the case o f  children and maintenance , it is 

always important to keep in mind that the courts mus t  consider 
the best interes ts of the child firs t .  

I f  the court i s  asked to incorporate some o f  the provis ions 

of a maintenance agreement between and for the spouses in its 
order , the court mus t  satisfy itself that. the resul ting order is 

one w4ich should be made having regard to the considerations 
listed in s .  11 of The D ivorce Act . 1 4  Although a s tatute under 

which a claim is made may itself define the effect which should 

be given to a maintenance agreemen:t, in the absence of any expre s s  
provision , the better view (according to MacDougall ) s eems to 
be that the principle in Hyman v .  Hyman applies to all matrimonial 
proceedings in which alimony or maintenance is claimed under 

s tatutory authority .  In H;yman v .  Hyman [ 1 9.29 ] A . C .  6 0 1  at 6 2 9 , 
Lord Atkin s tated : 

" In my view no agreement between the spouses can prevent 
the Court from cons idering the ques tion whether in the 
circumstances of the particular case it shall think fit 
to order the husband to make some reasonable payment 
to the wife • • • •  The wife ' s  right to future maintenance is 
a matter of public concern , which she cannot barter away . "  

12MacDougal l , "Alimony and Maintenance, " an article in 1 
Mendes Da Cos ta ,  S tudies in Canadian Family Law (19 7 2 )  2 8 3  at 2 9 2 - 2 �  

13  Id . at 2 9 3 ,  n .  3 7 .  
14 Id . at 2 9 4 .  
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Under section 1 0 (5 )  of our Maintenance & Recovery Act,  

R . S . A .  1 9 7 0 ,  c .  2 23 there i s  a provision concerning the effect of 
maintenance agreements between a mother and a putative father . 
If the agreement had not been entered into in accordance with 

this section but privately , it is not to be a bar to any proceeding 

under that Part of the Act . 

(not in1 
To see how maintenance agreements pertaining to child spousal; 

support are dealt with, one might turn to the Ontario High Court 

case of Hansford v .  Hansford (19 7 3 )  3 0  D . L . R .  (3d )  3 9 2 .  The 
Court was adamant on the point that the right to divorce (and 

s eparation? ) does not relieve divorcing parents of the obligation 
of paren:thood and does not permit them to bargain away the rights 
o f  their children to paternal support .  An agreement was made 

between divorcing parents that after the decree was made, the 

father would no longer be responsible for the support of the 
children of the marriage . The Court held that such an agreement 
could not fetter the j urisdiction of the Court under section 11 (1)  

(a)  ( ii )  of The Divorce Act to make a maintenance order in favour 
of children who are not parties to the proceedings . In the case , 

the mother neither seemed to need nor want the husband ' s  money 
and it was likely that she wouldn ' t. enforce an order 
against the father if made . Therefore ,  the Court issued an 

order directing that the payments be made into Court to the credit 
of the child of the marriage on notice to the Official Guardian 

and for the use of the child as needed . I f  the mother found she 
did not have to apply to the Court for funds to assist in the 

maintenance of the child , then the money was made payable out of 
Court to the child when she attained her maj ority (which , 
conceivably , might not be in the " best interests" of the child if 
she turned out to be extremely well-off ) . See also Krueger v. Taubne 
(19 7 5 }  1 7 R .  F • L .  8 6 (Man • Q • B • } • 

The Saskatchewan Law Reform Commission discus ses in its 

background paper the right of children to maintenance under 
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an agreement between the parents . 15 They are concerned with 
the type o£ agreement where parents decide on the amount o f  

maintenance that one will pay the o ther i n  respect o f  a childr 

not neces sarily upon divorce . In the case of married parents , 
very often the agreement is put down in writing r forming part of 
what is called a sep aration agreement. The paper s ays that a 
covenant between parents r egardi�g a child ' s  maintenance will 

work well so long as the paying parent continues to honour i t .  
However , if there i s  a lap s e  in payments , the child mus t  rely 
on the receiving parent to enforce the child ' s  rights . 

According to P . E .  Nygh, then , at common law a maintenance 

agreement . negotiated between the parties was not binding s ince 
it was considered contrary to public policy for a spouse to 
waive his or her claim under the s tatute to apply for maintenance 
to a court (Hyrnan v .  Hyrnan [ 1 9 2 9] A . C .  6 01 and Davies v .  Davies 

( 1 9 1 9 ) 2 6  C . L . R .  3 4 8  cited ) . 1 6  But the new Family Law Act 1 9 7 5  
. A 1 ·  . f 1 . . . t l 7  �n us tra � a  g�ves orrna recogn�t�on to ma�n enance agreements . 

In order for a maintenance agreement to qualify under the Act ,  it 
mus t  have been made between the parties to a marriage ,  be in 

writing , and relate to the maintenance of one of the parties or 
o f  children of the marriage or their property .  

In the case o f  a child o f  the marriage under 1 8  years , the 

court can make an order under the Act replacing the agreed 
provis ions if the court is satisfied that the arra�gements are 

15Law Reform Commission of S askatchewan,·  ChiTdren 1 s 
Maintenance ( 1 9 7 6 ) , background paper , 1 4 . 

1 6P . E .  Nygh , Guide to The Family Law Act 19 75 (19 7 5 )  114 . 

1 7Ib " d  . . . 
. " 1  � • c�t�ng sect�ons 8 6  and 8 7 of The Farn� y Law Act .  
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no lo�ger proper o Apart from this , children of the marriage , it 

s eems , even if not privy to the �greement, are bound by the 

provisions of the agrE:enient once ·approved by ·the Court� O f  course , 
the court in approving the agreement mus t  consider the interes ts 

of the children . Under sec tion 8 8  of the Australian Act ,  the 
agreement once approved operates as an order in .the Family Law 
j urisdiction of the court and not as a contrac t  a t  common law . 
Thus , courts cannot exercise j urisdiction in respect of such an 

agreement on ordinary common law j urisdiction . 

ISSUE : How should Alberta s tatute law deal with the 
issue of· maintenance agreements· between spouses 
concerning children? 

The issue is pos ed for consideration and further investigatioJ 

I t  may be interes ting to note , in concludi�g this section , 

that one writer is of the opinion that in English law there was r 

in equity , a binding obligation upon a parent to maintain his 

child , and that ultimately this obligation was enforceable 
through Chancexy procedures . 18 But following the Judicature Act r  
1 8 7 3 ,  and i n  particular the rule that in cas es of conflict the 
rules of equity shall prevail , it i s  submitted by that writer that 

the obligation is now legally enforceable in any divis ion of the 
High Courtc 1 9  

1 8A .  Wharan, "Parental Duty to Maintain" (.19 71? } 
Family Law 181 at 1 8 4 . 

1 9Ibid . 
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IX . Additional Topics 

Due to the res trictions of time , the sections that 

appear in this part have not been fully researched . However , 

it was felt that some discuss ion was required on the various 

topics and perhaps the treatment of them here will s timulate 
further research as it is required . 

A .  Has a child an independent right o f  action 
against the ·pa:rents ·for ma:in·tena:nce? 

Gilborn,  in his paper for the Ins titute of Law Research and 

Reform dealt briefly with this is sue . 1 I t  has been stated earlier 

in this paper that at common law a child would have no right 
of action to claim maintenance from his parents since the duty 
of a parent to maintain his children was only a moral duty and 

had no basis in law except in the case of criminal neglec t . 2 

Therefore , it would seem that any right of action a child may 

have again s t  his parents for maintenance is a statutory one . As 
a general rule , provincial and federal legislation ties a child ' s  
right of action for maintenance to the contingency of one of the 

parents taking action against the other o 

For example , under The Divorce Act , corollary relief for 
maintenance of a child can be g iven by sections 10 and 11 on 

the presenting of a petition for divorce or granting of a decree 
nisi . But by section 3 of the Act , it appears that only a husband 

or wife would have standing to present a petition for divorce .  

Under section 2 7  of The Domes tic Relations Act, R. S . A .  19 70 , 
c .  113 , it appears that only a des erted (or divorced ) wife is 

given standing to apply for maintenance for herself or for her 

1see Gilborn , Maintenance of Children in Alberta ( 1 9 7 3 ) . 

2see generally Wright v .  McCabe (18 9 9 )  3 0  O . R. 3 9 0  (Div. Cts . 
and 21 Halsbury ' s  Laws of England (3rd Ed . ) 1 8 9 . 
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children from a deserting husband . The situation under The 
Domes tic Relations Act is unclear though and ought to be made 

clearer , in the researcher ' s  opinion . By section 4 6 ( 1 )  (b ) of the 
Act " infant" is given an independent right to apply to the 

S upreme Court or a j udge of the Surrogate Court in chambers 
"without a next friend" for an order with respect to his own 
cus tody or acces s .  But in granting this order the court under 
subsection (5 ) can make a maintenance order again s t  either the 

father or mother for the infant ' s  benefit.  Therefore ,  in a 
round-about way , i t  seems pos s ible for an infant child in Alberta 
to have an independent right of action for maintenance against 

his parents . 

Sec tion 6 of The Family Court Act , R . S . A .  19 7 0 , c .  133 

would appear to give a child an independent r�ght to enforce 
a maintenance order once given : 

6 .  (1 ) A person entitled to alimony o r  
maintenance under a j udgment o r  order o f  
the Supreme Court o f  Alberta may file a 
copy of the j udgment or order in the 
Family Court and when so filed i t  is 
enforceable in the same manner as an order 
made by a magistrate under Part 4 of The 
Domestic Relations Act . 

( 2 )  A person enti tled to maintenance under 
a j udgment or order of the Supreme 
Court within the meaning of subsection (1) 
includes a child entitled to maintenance 
under any such j udgment or order • • •  � 

Gilborn says that probably the most direct way for a child 

to enforce maintenance against his parents is through The 
Maintenance Order Act .  Under section S (f )  a " child" can apply 

with a next friend to obtain a maintenance order : 3 

3The Maintenance Order Act ,  R . S . A .  1 9 7 0 , c .  2 22 ,  s .  5 {1 )  (f ) . 



5 .  (l) Where a person liable under section 
3 or section 4 of this Act to maintain 
any other person refus es or neglects 
to do so , • • • 

(f) if the person entitled to maintenance 
is a minor , a parent or guardian of 
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the child , or the Director of Child 
Welfare , or the child by i ts next friend , 
may apply summari ly to a j udge of the 
district court having j urisdiction in 
which the person entitled or the person 
liable res ides for a maintenance order 
against the person liable . 

Under The Maintenance and Recovery Act ,  R . S . A .  19 7 0 , c .  2 2 3  
an illegitimate child is given standing to apply for maintenance 
agains t his parents through a next friend or guardian . By 

section 13 (1)  (b) , a complaint against a putative father can be 

made by " the next friend or guardian of a child born out of 

wedlock . "  And if an order for maintenance arises from this 

complaint, a j udge o f  the District Court may require payments 
from the putative father or the mother or both . Under 22 (1} (c)  

of the Act a child with his next friend can also apply to have 

an existing order or agreement (pursuant to section 1 0 )  varied . 

Under The Family Relief Act ,  R. S . A .  19 7 0 , c .  13 4 ,  s .  4 (1 ) , 

infant dependants of a deceased are allowe� to apply for adequate 

provis ion from the testator/intestate by way o f  parent or guardian o 

The researcher should like to adopt the following point 

of view and recommendation expressed by Gilborn : 4 In �he light 

o f  earlier recommend�tions concerning the des irability of uniform 

s tatutory age limits with respect to maintenance of children , 
it would seem uniform rights of action to enforce these maintenance 

rights would be desirable . 

4Gilborn , op . cit .  supra , n .  l ,  at 8 1 .  
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Recommendation : 

It is therefore recomme nded that any provinaiaZ 
rights to maintenance for a child should be 
enforceable by that chiZd through action- -repre sented 
by a next friend if the ahild is an infant--or by 
himself if the ahiZd is over the age of majority . 

B .  I s  there a primary burden of maintenance on 
the father ·in: Alberta? 

I t  was illus trated in the statute section o f  this paper, 

Alberta law has tried to create an equal burden o f  maintenance 
upon the mother and father o f  the child , making both of them 
liable for support under certain conditions . The only hint on 

paper that we may have of a greater burden upon the father is 

under The Maintenance Order Act ,  R . S .Ac 19 7 0 ,  C o  2 2 2 , s .  4 where 
the father is made primarily liable for child maintenance , followed 
by the mother, grandfather , and grandmother in descending order 

of responsibility ,  subj ect ·to the o ther provisions of the Act ,  i . e .  
section 3 (2 )  which makes both the father and mother liable if 

able to provide the support . In addition , section 5 (5 )  says 
that an order for maintenance made under the Act may direct that 
any one or more of the persons llable for maintenance , whether 
they are named in the proceedings taken or not ,  pay the maintenance 

or contribute thereto , if it s eems to the j udge harsh or unfair 
that the person or persons primarily liable ·sho-u:ld bear the whole 
or any part of the burden: thereof .  Section 6 also provides 

for a re-apportionment of expenses between liable persons . 

In Bayne v.  Bayne (19 7 1 1  1 R . F  .. L .  2 6 9 (B . C . S . C . ) , the 

question o f  equality of financial respons ibility between men and 

women for family maintenance was cons idered in the context of 
The Divorce Act,  19 6 7- 6 8  (Can . ) ,  c .  2 4 , s . ll (l )  (b ) . The Court 
held that The Divorce Act places equality of responsibility with 

both parents as recognition o f  the modern fact that a constantly 
increasing proportion of married women are wage and s alary earners 

and that,  in some cases , a wife may be better able than a husband 

to provide for the family . 
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I t  may b e  a different question , however ,  whether o r  not 
there exists a prac·tical presumption that the father be primarily 

liab le . 

In the United S tates , the case of Conway v .  �, 3 1 8  A .  2d 
32 4  (Pa . 19 7 4 )  dealt with the interesting point that the 

Pennsylvania Equal Rights Amendment reverses the o ld common law 
presumption that the husband , because o f  his s ex ,  should bear 

the primary duty of child suppor t . 5 An Oklahoma court , even 
without the benefit of an Equal Rights Amendment , declared that 
equality and the bes t interests o f  the child require that the 

wife share the duty o f  support co-equally with her former 
husband . 6 One America writer ' s  view is that while s tates such as 
Oklahoma and Iowa , by cas e law and s ta tute , have removed preferences 
based upon sex in the specific area of child support, the equal 
rights amendment clearly offers more promise for the future than 

any of these methods as the best means of eradicating all forms 
of discrimination based upon sex . 7 It was as a result of the ERA 
that the reduction in income of Women Dana and the new employment 
entered into by his ex-wife could be taken into account in 

determining the amount of his support payments for their two 

minor children . 

C .  Tes tamentary Provis ions for the Maintenance of Children 

The Family Relief Act ,  R . S . A .  19 7 0 , c .  13 4 deals with 

testamentary provisions for the maintenance of dependant children 

in Alberta . Where a tes tator makes inadequate provision for the 

5L . E .  Evans , " Domestic Relations--Pennsylvania .  Equal 
Rights Amendment Reverses the Common naw Presumption That the Husban 
Because of His S ex ,  Should Bear the Primary Duty of Child Support" 
( 1 9 75 ) , 10 Tulsa L . J .  4 8 5  at 4 85 .  

6 Id . a t  4 9 0 . 

7 Id . at 4 9 2 . 
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maintenance o f  his dependants or where one dies intestate and 

the s hare under The Intestate ' s  Succes sion Act of the intes tate ' s  

dependants is inadequate for their proper maintenance and support , 

a j udge may order under section 4 (1 )  of the Act that such provis ion 

as he deems adequate be made out o f  the estate of the deceased 
for the proper maintenance and support of the dependants or ·.a�y 
o f  them. It is interes ting to note that by reason of s ection 4 (5 )  

a j udge may refus e to make an order in favour of any dependant 
whose character or conduct is such as in the opinion of the j udge 
disentitles the dependant to the benefit of an order under this Act . 

The English xamily law textwriter Bromley discus ses the 

Inheritance (Family Provision) Act (Imp . )  1 & 2 Geo . 6 ,  C o  4 5 ,  

1 9 3 8  (and its amendments i . e .  the Family Law Reform Act 19 6 9  

(Imp . ) 1 9 6 9:'.8 c .  4 6 )  in Britain on the subject of maintenance out 
of the estate of a deceased parent . 8 Applications for provis ion 
out o f  the estate of a tes tator or intestate· may be made only 
by or on behalf of the deceased ' s  " dependants 11 which include the 

deceased ' s  wife or husband , an unmarried or incapacitated daughter , 
a son under 2 1  years or over that be incapacitated , and the 

s urviving party to a void marriage with the deceased . Sons and 

daughters include those that are legitimate ,  illegitimate , adopted ,  
and en ventre s a  mere c According to Bromley , claims o f  dependants 

are much more limited here than under the Matrimonial Proceedings 
and Property Act 1 9 7 0  (Imp . )  19 7 0 ,  c .  4 5 ; to succeed, the dependant 

must show that the provisions of the deceased ' s  will or the law 

relating to intestacy (or a combination of both) is not such as 
to make reasonable provision for him . There are a number of factors 

in the assessment of reasonable/unreasonable provisions , but 

probably the most important is the extent to which the tes tator 
was under a moral obligation to make provision for the appl icant 

(Re Andrews [ 1 9 5 5 ]  3 All E . R. 2 4 8 , 2 4 9 . The court is entitled to 

8 Bromley , Family Law (4th Ed . 1 9 71)  5 0 9 . 
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order " such reasonable provision as it thinks fit11 to be made 

out of the deceased ' s  es tate j ust as our court would determine 
what is 11 adequate11 and " proper . "  The Intes tates E s tates Act ,  
19 3 8  (same i n  substance a s  th e  Inheritance (Family Provision) 

Act 19 3 8 ) has extended its provisions to any child o f  the deceased 
or o ther person whom the deceased 11  treated11 as a child of the 

family (if there was a marriage) or who was being maintained 

wholly or partly by the deceased before his death, otherwis e  than 

for valuable consideration . 9 

The English Law Commission ' s  Report No . 61 entitled 

" Family Provision on Death11 propounded that the court ' s  powers 
to order family provision for " dependants " should be as wide a s  

d .  10 on 1.vorce . 

ISSUE : In Alberta law , is the court ' s  power to 
order maintenance for child " dependants 
of a deceased as wide as it should be" 

Further inves tigation o f  this topic and practical problems 
relevant to it is needed . 

ISSUE : In Alberta , to �v-hat extent are estates 
bound to comply with maintenance orders ?  

Further research i s  needed here , beginning with The 

Maintenance & Recovery Act, R . S .A .  19 7 0 , c .  2 2 3  and amendments . 

D .  The Liability of the Municipality for Maintenance and the 
Enforcement of Maintenance Orders 

1 .  Liability of Municipalities 

Both of these areas deserve much greater investigation for 

9A . L .  Polak , " The Law Commission , Report No . 6 1 ,  Family 
Provision on Death11 ( 1 9 75 ) , 5 Family Law 4l at 4 1 .  

10Ibi d .  
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they form topics of �eir own . However, they will be briefly 

mentioned here for their importance to child support law . 

The liability of a municipality for maintenance is indeed 

an intriguing question . Not only may the extent o f  that liability 
pose a problem ,  but there are also difficulties in determining 
important is sues , i . e .  res idency and the apportionment of liability 
between municipalities or between a municipality and a government 

department .  Part 3 o f  The Social Development Act ,  R . S . A .  1 9 7 0 ,  
c .  3 4 5  (and amendments ) defines municipal responsibility to 

employable persons , etc . and their dependants . There are sections 
( a s  in other Acts ) , providing for recovery of social assistance 

given by the municipality from the Minister o f  Social Services and 

Community Health and from the recipients themselves . 

There has been a large amount of litigation in Canadian 

j urisdictions over the ques tion of municipal liability for child 
support ; much of this litigation concerns disputes between 

municipalities over whether or not a certain person is their 

responsibility by virtue of his 11 residence . "  
·

To formulate issues 
for further consideration in this area , more research should be 
conducted . 

2 .  Enforcement of Maintenance Orders 

Once an order is made against a person to provide maintenance 
for a certain child , there is always the problem of how that order 
is to be enforced . In the case where a father may have an out
s tanding maintenance order against him , it may not only be difficult 

for the mother �o find him, but when she does she may only find 
that he has no money and so the chase from j urisdiction to 

j urisdiction may be fruitles s .  Maintenance order enforcement i s  
a complete area o f  s tudy o n  its own and little will b e  s aid about 

i t  here . Recommendations for various insurance schemes or systems 
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whereby the Government would pay out maintenance and then use 

its own machinery to collect it will be left to the persons 
presenting a s tudy on enforcement for this Ins titute . 

However ,  a few points might 
this paper . An American article11 

trouble with child s upport is that 

be mentioned in the context of 
has pointed out that the 

i t  i s  difficult to collect 
against the quick or the dead; this is because the elus ive father 
may succes sfully avoid his obligations and in New York S tate the 
dead father ' s  estate is no t liable for future child support 

payments . Also , for his own reasons , a father may disinherit his 
s on . The article gave an interesting explanation of why the 

enforcement of maintenance obligations i s  difficult . It is 

partially because the child support obligation is unequal and dis

criminatory in the u.s. against the father (and may be here in 

practic e ,  at leas t,  s ince the father usually earns more ) . Ironical] 

the mother ' s  duty approximates that of the father only where 
that approximation is necessary to s ave on we lfare expenses , 
according to the American authors , and this makes the fathers 
quite bitter . 12 An errant father may be difficult to locate , he 
may offer numerous excuses for noncompliance , and the mother may 
be forced �o bring repeated suits in order to collect, so in the 
final analysis , the greates t security for timely payment of child 
s upport orders is a fair and reasonable agr�ement by the obligor 

which is incorporated into the court ' s  decree , according to the 
Americans . They feel that if the obligor participates in arriving 

at the sum, he will be less embittered and more conscientious in 
making payments on time . 

11Foster , Fued , and Midonick, " Child S upport: The Quick 
and the Dead" ( 1 9 75 ) , Syracus e Law Review 115 7 at 115 7 . 

12rd . at 116 1 . 

13rd . at 1179 . 



ISSUE : Is the present system of enforcement of 
· trta:l:ntenan:ce ·orders· ·J:n Alberta: working well 

in practice? 

15 8 

ISSUE : Ought the obligor to participate in arriving 
at a reasonable sum so tha:t enforcement 
problems may be mlnlmized? 

Taking into consideration the bitternes s  of many practitioner: 
as well as citizens who are parties to maintenance actions on the 

is sue of enforcement, it is felt by the researcher that these 
issues deserve further research and serious consideration . 

The American article cited above is to be commended when 
it says that apart from the women ' s  movement , contemporary values 

call for mutuality of obligation and e limination of discrimination 

in alimony and support s tatutes , so that economic resources rather 
than sex or marital fault,  form the basis for familial obligation o 14 

It may be fair to say that in Canada, j ust as in the u . s . , 
the inequity , onesidedness and unfairnes s of s tate [provincial] 
s upport and alimony laws was compensated for--perhaps � than 

compensated for--by laxity in enforcement e The Americans fee l , 
though , that the creation of effective enforcement and collection 

services should initiate a reappraisal o f  s tate law regarding 

s upport and alimony so as to eliminate discrimination and to 

as sure fairness ; s elf: he� in the form of flight and desertion 
wil l  no longer be a viable alternative e 15 

The article talks praisingly of the family maintenance 

sys tem in Engiand for family provis ion upon death . I t  reflects 

need rather than a fixed right and it may more readily do j ustice 
in the individual case than would the legitimate portion system . 

1 4  Id . a t  116 9 . 

15  Id . at 1 1 7 9 . 
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I n .  general , under the family maintenance system, a court will 

refuse to make provi sion out of the es tate for a surviving family 

that has no need of it . 

The article recommends the need for this system in New 

York where the dead father ' s  estate is not liable for future 

child support payments and a father may disinherit his son . 
England ' s  Inheritance (Family Provision) Act of 19 3 8  . (Imp . ) 1 & 2 
Geo . 6 ,  c .  4 5  as amended repeatedly , was model led on the 
provisions of the law of New Zealand , the firs t Co�onwealth 

country to introduce fwnily maintenance . 1 6  Our Canadian common-law 
provinces of Ontario , Manitoba ,  British Columbia ,  and Alberta 

have then adopted family maintenance statutes patterned after 
the English Act . 1 7  

The new English legislation proposals (from the Second Repori 

of the Law Commi s s ion on Family Law (July 3 1 ,  1 9 7 4 ) ) in effect 

eliminate familial " fault�' ; the policy decis ion has the same appeal 

to logic as does the elimination of marital fault in matrimonial 
actions and alimony awards ; the needs of the child and the 

resources of the estate perhaps should be the prime if not exclus ive 

' d t ' 1 8  cons� era �ons . 

ISSUE : Does Albertan family maintenance legis lation 
represent an ·adequ:a:te balance between: the 
policies of testamentary freedom: · tor license )  
an:d family .respons'ibili·ty? 

This is sue i s  posed for further consideration . 

1 6see Hahlo , " The Case for Family Maintenance in Quebec , .. 
{ 19 7 0 )  16 McGill . Rev. 5 33 at 5 3 6  n .  7 as cited by Fos ter , Freed , 
and Midonick , op . cit.  supra , n .  11 at 1 1 8 5 . 

17r d .  at 5 3 6 , n .  9 as cited by Fos ter , Freed , and Midonick , 
op . cit . supr a ,  n .  1 1  at 1 1 8 5 . 

1 8Fos ter ,  Freed , and Midonick , op . cit . supra , n .  11 at 
11 85-118 6 .  

- --
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I n  the Aus tralian article " Getting Blood Out of S tones : 

Problems in the Enforcement of Maintenance Orders from Magis trates ' 

Courts " by Dorothy Kovacs , a number of interes ting points come up 
from s tatistical studies conducted in Victoria ., 19 A conclusion 
was reached that a smaller order , regularly complied with r may 
be of greater use to a dependant family than one for a larger 
amount which i s  constantly in arrears and which engenders expense 
and trouble for its enforcement . 20 The amount of non-compliance 
with maintenance orders (not necessarily very o ld) was staggering ., 
The clear trend for the arrears in the s ample taken was that the 

arrears increased with time : the older the order became , the more 

likely it was to fall into arrears , so that by the time it was 
2 years old ,  substantial arrears became almo s t  inevitable o 2 1  I f  

the sample taken here was typica l ,  then , the mos t  that a 

beneficiary of a maintenance order could depend upon is 2 years of 
substantial support.  This s tatistic , according to Kovacs ,  tends 

' '  
to the said conclusion that in many cases the problems of enforce-

ment of maintenance orders may frequently outweigh their utility . 

' 
A 1 9 5 5  American study cited in the article , indicated a high 

rate of visible deviance from court maintenance requirements 
contrasted with a low rate of enforcement on the one hand and a 
lack o f  effectiveness of legal sanctions on the other , since a 

maj ority o f  defendants remained in defiance. of the court order 
despite legal press ure . 2 2  Thes e  stati s tics bear out the Eng lish 
experience that arrears rates in 'respect of orders for the support 
of children are very comparable with those in respect of wife 

support orders , contrary to what any fathers may say about their 
willingnes s to support their children but not their wives . 2 3  

19n .  Kovacs ,  ·" Getting Blood Out o f  S tones : Problems in the 
Enforcement of Maintenance Orders from Magis trates ' Courts 11 (19 7 4 )  
1 l1onash University Law Review 6 7 .  

2 0Id . at 69 . 

21Id . at 7 2 .  

2 2r d .  at 7 3 .  
23Id . a t  7 3 .  
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I n  light o f  these findings , and the conclusions of the 

American writers in " Child Support : The Quick and the Dead , " an 
appraisal of the fairness of Albertan maintenance orders is perhaps 
needed . Further research ought to be conducted on the following : 

ISSUE : Is inequity and unfairnes s  in maintenance 
orders ·in Alberta a subs tantial factor in 
problems "i"n enforcement o f  such orders ? 

Further research is also required to deal with the methods 

of enforcement of maintenance orders in Alberta and their effectiven 

A Canadian article has also been consulted on the i ssue of 
alimentary obligations and their enforcement . In an article written 
by Guy Goulard of the Provincial Court (Family Division) of 

Ontario on leave of absence , some s tatistics were given on 

maintenance arrears in the Ontario Provincial Court (Family Divis ion 

They were indeed discouraging and Judge Goulard was not surprised 
that the provincial government searched for a solution to the 

enforcement of maintenance orders and established a procedure to 
this effect in the fall of 19 7 3 .  

The ·Government o f  Ontario had a substantial monetary 

interes t in establishing ' an effective procedure for the recovery 

of amounts due under maintenance orders , the alternative being , 
in a great number of cases , the substitution of provincial funds 
for the funds that should have been paid by the j udgement debtors . 25 

One of the three essential elements of the alimentary 

obligation is the need of the claimant and if this need is real , 

according to Judge Goulard , then invariably the creditor will 

initiate the necessary procedure at his disposal and within his 

24see G. Goulard, " Alimentary Obligations and their Enforceme 
in Ontario and France , Reform : A Matter of Responsibility of 
Initiative" (1 9 74 )  13  R . F . L .  2 8 1 . 

25Id . at 2 8 3 . 
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means for the recovery o f  due maintenance for the s atis faction 

of these needs from the avai lable means o f  the debtor . 2 6  

I t  i s  the opinion of Judge Goulard that in finding a 

solution to the recovery of arrears under a maintenance orderr we 

mus t  search for a solution to this initi ative issue .  In Ontario 

the Government has chosen to lay the initiative respons ibility 

on the Judges of the Provincial Court (Family D ivision) --so tha t  

they are asked to enforce each and every order that i s  in arrears 

without waiting for someone to reques t  enforcement .  This new 

procedure provided at least a partial solution to the recovery o f  

maintenance orders in 1 9 7 3 . I n  one Court alone there was an 

increase of $1 35 , 0 0 0  in the amounts collected in 19 7 3  over the 

preceding year , with some 2 /3 o f  these funds being distributed 

to the wives and children and the remainder being paid over to 

the Government on assignments . 2 7  

Judge Goulard does not fear that this will create within 

the Court an atmosphere of a collection agencye His view i s  

as follows : 2 8  

I believe that when a comprehens ive Family 
Court is created , if it is allowed to have the 
necessary supportive services we can hope that 
the people served by this Court will find there 
more than a tribunal but a full social s ervice 
meant and organiz ed to help them in their 
matrimonial difficulties .  We may also hope 
that the orders made in thes e Courts will be based 
on more accurate and realis tic information and , 
therefore , easier to enforce . I believe it i s  
urgent that a comprehensive Family Court be 
established to provide all the other services 
that should be part of this tribunal .  This would 
prevent the enforcement phase o f  the Court from 
being overemphasi zed . 

2 6Id . at 283 • . ,, 
2 7  Id . See at 2 8 5 . 

2 8Id . at 2 8 5 . 
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I also believe that more facilities for the enforce
ment of orders should be provided to the C ourt . 

In Ontario , j us t  as in Alberta , specific maintenance 

obligations are spelled out in a number o f  s tatutes and may be 

claimed in a number o f  different tribunals with overlapping 

but never comprehensive j urisdiction . It is true that legal 

s cholars ,  lawyers , j udges , and the general public have all, 

for years , been demanding law reforms in this field . 

Quoting MacDougall's article at page 2 8 6 ,  which reads 
2 9  a s  follows : � 

"There i s a desperate need�for a new comprehens ive 
law of support .  Such a law would define precisely the 
rights artd obligations Of the individual members Of the 
family in relation to each o ther and to society. Its 
obj ective , like that of any 'good' divorce law, would 
be to achi'eve 'maximum fairness' wi th the 'minimum 
bitterness , distress and humiliations' . .. 

Judge Goulard had this to say: 3 0  

I believe that a law that is not only not providing 
11maximum fairnes s with the minimum bitterness ,  
distres s and humiliations 11 but i s  in fact being unfair 
to all the unpaid persons it is meant to help and is 
in £:act creating such 11 b itternes s ,  distress and 
humiliations11 by forcing the parties to pur§ue their 
marital .conflict in a number of different tribunals 
for an indefinite period of time , should not be 
allowed under any law s ys tem to continue to exist. 
Everyone agrees on this but, apart from recommendations 
from all s ources, nothing is in fact being done . 

Frus trated in their expectations for reforms , the 
Judges o f  the Provincial ·Court tFamily Divi s ion) , . 
under the leadership of their, Chief Judge , have 
been able to set up the present enforcement program . 
This is s till a long way from the needed reforms 
but i t  is , at leas ,t, one step . 

2 9MacDougall , 11Alimony and Maintenance , 11 an article in 1 
Mendes Da Costa ,  Studies in Canadian Family Law (19 72) 2 83 .  

3 0G .  Goulard , op. cit. supra, n. 2 4 ,  at 3 0 0-301 . 



I t  i s  even a long way from what would be needed 
to fully enforce the maintenance obligations. Some 
new laws and procedures are needed. The right to 
an alimentary pension should be given priority to 
most other creditors' rights • • • •  

The Court should be provided with means of 
ascertaining the whereabouts of the husband . 
This could be ins tituted by e stablishing some lines 
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of communications with other government branches , such 
as the income tax branch, the unemployment insurance 
or the workmen's compensation board, etcc 

The Province of Ontario has taken a step by 
e stablishing the automatic enforcement procedure but 
so much more remains to be done . 

The issue here i s  one of priorities .  Until the 
Government decides to give the matter of family law 
the immediate priority it requires we will not be 
able to reach , as a tribunal , a competence that will 
do adequate j ustice to the family and its members . 

The family has to be re-defined., The rights and 
obligations o f  its members require a comprehens ive 
legislation and court system. 

The s olution rests with our e lected members o f  
the Legis lature. They have to· carry this burden o f  
initiative. 

His remarks indeed seem astute and worthy of s erious consideration. 

For Alberta (and federal) statute law on the enforcement of 

maintenance orders , one must consult a number of different s tatutes; 

the list which follows is by no means comprehensive s ince time 

did not allow so thorough a search : 

( 1 )  The Reciprocal Enforcement of Maintenance Orders 
Act, R.S.A. 19 7 0 , c. 313, 

( 2 )  The Maintenance & Recovery Act ,  R. S .A .  19 7 0 , c. 223 
with all amendments ,  i .e. Part 4 on Enforcement , etc. 

(3) The Family Court Act , R.S.A. 1 9 7 0 , c. 13 3 ,  s .  6 ( 1 )  & { 2 )  
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(4 1 The Alimony Orders Enforcement Actr R.S.A. 1 9 7 01 
C o 1 7  I S • 2 (a) (i i }  I 

(5 ) The Child Welfare Act , R.S.A. 1 9 7 0 ,  c .  3 4 , 
s s .  2 6.1 ( 4 )  and 3 5 (5 ) , 

(6 ) The Criminal Code , R.S.A. 1 9 7 0 ,  c. C- 3 4 , s s .  1 9 7 (2 )  & (3 
and 2 0 0 , and 

( 7 }  The Maintenance Order Act, R.S.A. 19 7 0 , c. 2 2 2 ,  s .  8 .  

It is in connection with this last cited s tatutory provis ion 

that the researcher wishe s  to make a recommendation. Section 8 of 

The Maintenance Order Act is the penalty section and it makes non

compliance with an order made under this· Act a summary conviction 

offence. There is provision for a maximum fine of $5 0 0  and in 

default , a pri son term of up to three months. 

ISS UE :  Should this penalty be increas ed (at least 
in terms of the amount of the fine} so as 
to be more in keeping with present tnon:etary 
values and to be more effec·tive? 

The penalty has remained the same s ince 19 2 1  and certainly 

there is much to be s aid for increasing the fine so that it truly 

deters evasion of the order. But there are those cases where non

compliance with the order is a genuine result of lack of adequate 

financial means. Therefore , a greater penalty would b e  of l ittle 

us e and imprisonment of the liable party would not help the 

dependants either. I t  may be that a different s olution is 

required for thes e  cases. I t  is interes ting to note in this 

connection that under Part 4 o f  The Maintenance and Recovery Act , 

R.S.A. 19 7 0 , c. 2 23 asam. S . A. 1 9 7 1 ,  c. 67 , s .  14  provides for 

up to 1 year imprisonment under s ection 6 5  for one in default of 

an order under the Act but able to provide and for imprisonment 

up to 3 months in ordinary default under section 69. 
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Recommendation: 

The penalty provision under section 8 of The Maintenance 
Order Aat, R.S.A. 19?03 a. 222 should be reviewed to 
determine whether or not the amount of the fine ought 
to be increased so as to be more in keeping with present 
monetary values and to be more effective. 

E .  Children of Common Law Unions 

We have already s een in this paper that the right of a 

child of a common law union to receive maintenance from his 

parents , is recognized by British Columbia legislation . 3 1  The 

Manitoba Law Reform Commis sion made the following recommendations 

concerning such children : 3 2  

( iii)  Notwithstanding any law to the contrary 
every person is legally l iable to support, 
maintain and educate his 'her children& • •  

(iv) When children are brought by one parent into 
a " common law" l iaison , the obligation of 
both natural parents will endure and the 
newly-acquired 11 common law" step-" parent" 
will also be fixed with an alternate 

31 

(secondary) obligation to maintain tho s e  
children. 

(v} Where it is practically impos s ible for both 
natural parents or one o f  them to support a 
child the obligation is to be borne : firstly-
by a " common law" spouse with whom the parent 
with custody of the child is living; and 
s econdly--by the province. The fact of a child 
being in the cus tody or care of the Director 
of Child Welfare or of a Children's Aid 
Society does not , of itself , relieve either 
natural parent of the obligation to support 
such child. 

See text, supra, Part VII ,  n. 5 2 ,  at 41-43. 

3 2
Manitoba Law Reform Commiss ion , Part I The Support 

Obligation (1 9 75 ) at 9-1 0 .  
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The Newfoundland Family Law Study also made a recommendation 

on this issue for their own Maintenance Act . It read as follows:3 3  

That the Act be amended to provide that where a 
woman has lived and cohabited with a man for a period 
of one year or more and they are not married to 
each o ther , and he i s  the father o f  any child born 
to her , she , or any person on her behalf , may 
within one year from her ceas ing to l ive and cohabit 
with him ,  make an application under s ections 5,  6 or 
10 for maintenance in respect to herself and her 
children , and this Act ,  mutatis mutandis , apply in 
such a case . (Page 1 0 9 ) . 

The Ontario Law Reform Commi s s ion does not include clearly 

a child of a common l aw union in its basic maintenance 

recommendations but includes " a  natural child ,  born out of lawful 

wedlock . " 3 4  Alberta law is similar . The is sue is posed here 

for further consideration . 

I SSUE: Should Alberta law clearly separate the right 
of action of a cotnro:on law spouse agains t the 
o ther for child maintenance ·followi·ng the 
Bri tish Columbia legis·la tive example? 

Due to the constraints o f  time , any additional issues that 

deserve treatment in a report on child maintenance can merely be 

listed in an addition to this paper . Some i s sues deserve priority 

over o thers and it is the hope o f  the researcher that they will 

not be overlooked or thought less s ignificant merely because they 

could not be treated here . 

3 3
Newfoundland Family Law Study , Family Law in Newfoundland 

(1 9 73) 1 7 4 . 

3 4vr Ontario Law Reform Commission , Report on Family Law ,  
Support Obligations (1 9 75) 168 . 
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A number of issue s  are posed here merely because time 

did not allow an investigation of them and they were felt to 

be of importance to this study. 

1. Does the uniform obligation o f  child support recommende d  

i n  this paper require that one family maintenance statute be 

introduced into Alberta law? 

2. Should children get independent representation in divorce 

proceedings re: maintenance? 

3. How different is the right of children to maintenance from 

their adoptive parents ?  

4. I s  Alberta law adequate in the area of the right of children 

to maintenance from their stepparents? 

5. What does the right o f  children to maintenance from their 

legal guardians consist of? 

6. What does the right of children to maintenance from their 

foster parents cons ist of? 

7.  Are children of a second marriage (o� union ) entitled to 

equal treatment as children of the first marriage re: a 

claim to support from their father? 

s ee McKenna v .  McKenna ( 1 97 4 ) 14 R.F.L. 153 (Ont. S.C.) 

Osborne v. Osbo"rne and Milton ( 1 9 7 4 ) 14 R.F.L. {Ont. S.C 

Irwin v. Cran·e ( Irwin ) ( 1 9 7 3 )  8 R.F .L. 2 3 7  (B.C.S.C . )  

Powell v. Powell ( 1 9 7 2 )  7 R.F .L. 325 (Ont. S.C.) 

MacDonald v. Lee ( 1 9 7 1 )  2 R.F .L. 3 60 ( N.S.S.C.) 

Rae v. Rae ( 1 9 7 2 )  5 R.F.L. 201 ( Sask. Q.B.) 

Turner v. Turner ( 1 9 7 3 )  8 R.F.L. 15 (Man. ) 

8.  I s  there an actionable civil liabili�y p laced upon parents 

for the maintenance of their children in Alberta? 
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9� I n  the light o f  other Canadian j urisdictions , are Albertans 

maintenance awards sati s factory in· terms of quantum, conditions 

etc.? 

10 . What factors are and should be relevant in asses s ing 

the quantum of maintenance awards? see i.e. Dart·v. Dart 

( 1 9 7 4 ) 1 4  R. F.L. 9 71 ( ) 

11.  Should more awards be made in the form o f  lump s .ums as 

opposed to periodic sums? What are the merits of each method? 

12 . What is the s tatutory and moral duty on a parent re : reim

bursement of others who have paid maintenance for his child? 

( In the opinion o f  the Ontario Law Reform Commiss ion 

Report on Family Law, Part VI on Support· Obligations (page 1 6 9 )  

any p erson who has ·had the care and control o f  a child , should 

have the right to apply for a retrospective award to reimburse 

him for expenses incurred in supporting the child.) 

13 . I s  there any conflict between the Criminal Code provisions 

and provincial statutes dealing with offenses pertaining to 

maintenance? 

14 . How important are s eparation agreements to the child 

maintenance obligation? 

15 . Are there any problems pertaining to the law on appeal s 

against child maintenance orders? 

1 6 .  Is Alberta law adequate on the question of the treatment 

of arrears of child maintenance payments in various circumstances 

17. What is the interaction between the law on child main

tenance and the law on child custody? Can a parent refuse 

acces s to the other becaus e of default in child maintenance 

payments? Or can a parent refuse to pay maintenance becaus e  
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o f  vio lation of acces s  rights? 

18. What should be the contributions of a child to his own 

maintenance? 

19. Is the conduct of a spouse relevant to the issue of 

child support? 

20. Should the duty to maintain children extend under Alberta 

statuue law to as broad a category a s  under the Criminal Code? 

21. Should child maintenance payments have priority over 

other debts ? 

22 . Are there adequate provisions in Alberta law for interim 

child support? 

23. Should a court have power to vary or dis:charge orders 

providing child maintenance retrospectively? 

24.  What is the pos ition of the Scottish Law Commission in 

their Memorandum No. 22 entitled Aliment and Financial Provi sion 

on the important child maintenance issue s ?  

2 5. Can a distinction be made between " children" for mainten

ance purposes and " children " for custody purposes? 

2 6 .  What is the meaning of " deserted" and how has it been 

interpreted in the context of the Domestic Relations Act , 

R.S.A. 1970 , c. 113, s. 2 7 ?  

2 7 .  I s  the right t o  an education which will ensure every 

child the opportunity to reach and exercise his or her full 

potential a right to be seriously considered in the maintenance 

issue? 
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see Fifth Report of the Royal Commis s ion on Family 

and Children ' s  Law, Children ' s  Rights ( 1 9 7 5 ) , and IV Fi fth 

Report o£ the Royal Commis s ion on Family and Children ' s  Law, 

Special Needs of Special Children ( 1 9 75) . 

2 8 .  What are the corresponding legal rights o f  one who is 

under a duty. at law to maintain a child? 

2 9 .  Should contracts between parents and third parties take 

precedence over s tatutory maintenance requirements? or contracts 

creating a greater-than ... statutory duty? 

30. What type of factors are taken into account'in the varia

tion of maintenance a\vards ?  

3 1  What are the various methods o f  enforcement o f  maintenance 

orders under Alberta legislation? Are there any other methods 

wnich might be more-effective in collecting amounts due? 

- attachment o f  wages ?  

- imprisonment? but then we pay twice - once for 

the Family - once for the incarcirated. 

3 2 . To what extent is an e state liable for child support in 

Alberta? 

33 . What does " lawful excuse " consist of under s. 1 9 7 ( 2 )  

of the Criminal Code to prevent one being penalized for 

failure to provide neces saries of life for a person? 

34 . What is the law in Alberta concerning maintenance out 

of a legacy or fund in court? 

3 5 .  How can contingent_ gifts be advanced for maintenance? 

3 6 . I s  laches on the part o f  the wife an excuse for the 

nonpayment by the father o f  maintenance money due for the 

children? 
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3 7 . How should two or more outstanding child maintenance 

orders from different courts be treated? How are conflicts 

o f  j urisdiction resolved? 

3 8 .  How do the doctrines o f  autrefois acquit and � judicata 

affect child support matters? 

39Q  How does resumed cohabitation operate to terminate a 

maintenance order? 

40. Under what conditions ,  if any, are rehearings conducted 

concerning child maintenance matters? 

41. What i s  the fo llow-up on the.po int concerning jurisdiction 

of Family Court Judges under section 4 of the Family Court 

Act po sed by Gilborn in his paper Maintenance of Children 

in Alberta ( 19 7 3 )  ( Institute paper )  at pages 8 3  & 
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APPENDIX I - THE STATUTES 

A .  PROVINCIAL LEGISLATION , �pdated to June 1975 (1s t ses sion o f  
1 8 th Legis lature ) 

1. The Domestic Relations Act , R . S . Ao 1970 , c .  113 . 

2 .  The Maintenance & Recovery Act ,  R . S . A .  1970, c. 223 . 

3 .  The Family Court Act , R . S . A .  1970 , c .  13 3 .  

4 .  The Family Relief Act , R . S . A .  1970, c .  1 3 4 . 

5 .  The Alimony Orders Enforcement Act ,  R . S . A. 1 970 , c .  17 . 

6. The Social Development Act, R. S . A .  1970, c .  3 4 5 .  

7 .  The Maintenance Order Act , R . S . A .  1970 , c .  �22 .  

8 .  The Infants Act , R . S . A .  1 9 70 , c .  1 8 5 .  

9 .  The Welfare Homes Act , R . S .A .  1 970 , c .  3 9 0 . 

10 . The Department of Social S ervices and Community Health Act,  
R . S . A .  1970 , c .  10 6 ,  as am . S .A .  1971 , c .  25,  S .A .  1975 ( 2 )  c. 12 

11 . The Child Welfare Act , R . S . A .  1 970 , c .  4 5 .  

1 2 .  The Trustee Act ,  R . S . A .  1970 , c .  373 . 

1 3 . The Public Trustee Act , R . S . A .  1970 , c .  3 0 1. 



1 .  The Domestic Relations Act 

Damages from adulterer 
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14 . A married person either by an action for j udicial 
s eparation or by an action limited to the recovery of 
damages only , may recover damages from a person who has 
committed adultery with his or her spous e , and the Court 
may direct in what manner such damages shall be paid and 
applied , and may direct that the whole or a part thereof 
shall be s ettled for the benefit of the children , if 
any , of the marriage , or as provis ion for the maintenance 
of that spous e . IR . S .A .  1 9 55,  c .  8 9 ,  s .  14] 
R . S .A. 19 7 0 , c .  113, s. 14 as am. S .A. 1 9 7 3 , c .  6 1, s .  
5 ( 4 )  

Settlement o f  property 
2 2 .  Where a married person has obtained a j udgment of 
j udicial s eparation or a decree o f  divorce for adultery 
of that person's spouse ,  the Court may order such 
s ettlement�s it thinks reasonable} of any property to 
which that spouse is entitled in posses s ion or reversion 
for the benefit of the innocent party and of the childre n  
o f  the marriage , or either or any of them . R . S . A. 1970 , 
c .  113 , s .  22 as am . S .A .  1 9 73 ,  c .  6 1, s .  12 . 

Disposition of property 
2 4 . When a decree absolute of divorce or declaration of 
nullity of marriage is given , the Court may make such 
order as·  to the Court s eems fit wi th regard to the 
property comprised in an ante-nuptial or pos t-nuptial 
s ettlement made on the parties to the marriage and with 
regard to the application o f  the property either for the 
benefit of the children of the marriage or o f  the parties 
to the marriage or both . IR . S.A .  1955, c. 89, s .  24].  
R . S .A. 19 7 0 ,  c .  113 , s .  2 4 .  

Restitution o f  conj ugal rights Q 
25 . Where a j udgment for restitution of conj ugal r ights 
i s  given , and the defendant is entitled to property, or i s  
i n  receipt of any profits of trade o r  earnings , the Court 
may order 
(a} that a s ettlement be made of the property for the 

benefit of the plaintiff and the children o f  the marriage 
or any of them, or 

(b) that part of the profit of trade or earnings b e  
periodically paid to the p laintiff for the plaintiff's 
own benefit , or to the plaintiff or another person for 
the benefit of the children of the marriage or either or 
any of them . R. S . A .  1 9 70,  c.  113 , s .  25 as am . 19 7 3 , 
c .  6 1 ,  s -14 . 



PART 4 

PROTECnON ORDERS 

27. (1) A married woman sha11 be deemed to have been 
deserted within the meaning of this Part, when she is, I!!_. 
facts de�d by her husband, or Jiving apart from her 
husband, whether on account of �e part of the 
husband, or on account of the re�o!_!legl�ct by the 
husband wit{!.out.-.sufficient cause to suPPJiner w ith food 
and other necessaries when ableto do so. · 

(2) A married woman des�r�ed by . her. husb�nd may 
apply in person and by a supportmg affidaVIt settmg forth 

- ... . . 
�acts material to her application to a justice of the peace 
who, on being satisfied that her husband ha£s neglected 
or refused �·thout sufficient cause to provide reasonable 
maintenanc for his wife or his wife and childr· n,Vand has 
deserted he , may summons the husband to appear before 
a magistrate. . 

· 
(3) Upon the husband appearing before the magistrate� 

t'he magistrate shall advise the husband of the contents of 
the supporting affidavit and shall ask the husband whether 
or not he acce�ts liability for the maintenance of his wife 
or his wife r.n children, as the case may be. according to 
the a:x:·plication. · · 

· (4:) If the husband a_dmii:s liability� or if the husband 
denies liability and the magistrate after due hearing finds 
the husband does have liability, the magistrate� � the husband pay to the applicant personallJ·� or :for 
·her use to a th1rd person on her behalf and named in the 
order, such weekly, semi-monthly, or monthly · sum :for tl:l_e
mainbmance of his v.-� his. wi�_g_nd childrcn;a,s_the 
mafd_litr..a.t!!_s9_nsiders r�sona!J]e-having iegarif:f{). __ the-
m�ns of both 1Iieliushana·ancrffife�-- -- · · · 

(5) Where a married woman has not been deserted 
by her husband, if she has their children in her care she. 
may apply to a magistrate for an order for maintenance 
�estricted to the ma!ntenance of the children, and the appli
cation may be dealt With in every other respect as ari.
application under subsection (2) by a deserted wife. 

(6) Where a marrl-=d woman makes an appiication· for 
berself and children under subsection (2) and it is held 
that she is not a deserted wiferthe court may make an 
order for maintenance restricted to the maintenance of 
tbe children. 

(7). Where a q�.d woman has in hu�r.� 
-to.d.l:''legitimate children of herself and her div-orced hus
band and there is no order of the court for maintenance 
of the children, she may apply to a magistrate for an order. 
for- maintenance restricted to the maintenance oi the 
children and the application may be dealt with in every 
respect as an application under subsection .(2) by a deserted 
'Wife. 

R. S.A .  19 70 , c. 113, s. 27(]_}-(.7} 
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4G. (1) Upon the applicati011 of · 
(a) the father or mother of an infant, or 
(b) an. infant�> who may apply without a next friend, 

the Court may make such order as it sees fit regarding the 
·custody of the infant and the right of access to the infant of 
either parent. 

(2) In making an order under subsection (1), the Court 
·shall have regard · 

(a) to the welfare of the infant, 
(b) to the conduct of the.parents, and 

(c) to the Wis}les as well of the mother as of the fathero 
(3) The Court may alter, vary or (}lscharge the order on 

the application· of either parent, or after the death of 
either parent on the application of a guardian appointed 
unde:r this Part. . · 

( 4) The Court may in each case referred to in subsection 
(1) make such order res�ting .the costs of the mother and 

the liability of the father for the costs, or otherwise, as the 
Court deems just. · . · 

4-b: (5) The Court may also make an o,..cler for t'ho m.,intenance of ±he infant by payment by the fgther or by the � . .  ·------- , � ·  • • - ,. • . ' _.- - -- 0 .. i • . --.L!.t.1 -..ll .. - wotbar, or out of an esta151 to which the infant is entitled of such s� from time to time as th� Court deems reason� __ able,. haVIng regard to the pecuniary circumstances of the. father ?r of tJ:e mother, or to the value of the estate to .. -��c� the infant IS entitled. · [R.S.A.19�5, c. 891' s. 49] . 

���r�f �7. (1) A person legally �able to
. 
main�..in..an infant or product!.;:,n entitled to the custody of an infant lS hereinafter called an 

�� �� 1" "other responsible person". 

(2) If upon an application made by a. parent or other 
responsible person for an order for the production or·cus
tody of an infant the Court is of the op�on that the parent 
or other responsible person 

· 
(a) :has abandoned or deserted the infant, or 
(b) has otherwise so conducted himself that the Court 

should refuse to enforce his right to the custody of 
the infant, . 

the Court may, in its discretion, decline to make the order applie� for:.. [R.S.A.1955, c •. 89, s. 50] 
Ordet" for 48 Th C url · "t d" ti · 
payment 0� • e o may In I s . 1scre on 
expen.ses� (a.) if at the time of the application for the production 

of an infant, the infant is being brought up by · another person or by a school or institution,. and 
. (b) if the Court orders the infant to be given up to the 

parent or other responsible person, 
�further order that the parent or other res�onsible person 

pay_:to the nersQl!�oofO? msntutron brTnging•lfp the 
infant the whole of the casfproperl:rincurred"itflmnging 
u th an , or sue · iOli-t!rereo:fas-seems-to-tlre-Court 
to be ust and reasonable having regard to all the circum
stanc of the case.l . [R.S.A.1955, c� 89, s. 51] 

1 7 6  

. S � A . 1 9 7 0 ,  
.. 113,  s.  4E 

R .. S . A .. 1 9 7 0  
c. 113 , ss. 
& 4 8 .  



2 .  The Maintenance and Recover y Act 

· - 2:i. ·All the provisions of this Act are applicable for or·- · 
against any person even though he is no� an adult7 but a 
judge of a district court ma:r, in his discretion, appoint the_ 
Public Trustee or other person to �afeguard a minor's in-�ests, before the court. ·:·; i ._}...: ;___:.::_ · __ . 

App1ica tio n 9.- A mother or a person who has the custody of a child 
for aid born out of wedlock, or who has undertaken the care and 

maintenance of such a child, or who has supplied a mother 
or the child with necessaria� may apply tp the Director for 
aid.. and advice in matters pertaining to the child or the 
pregnancy of the mother and the Director may thereupon 
take such action as seems to him to be in the best interests -

Agreement 
with 
putative 
father 

of the mother or the cl!!!d, or both. [1]"69, c. 67, s. 9] 

10. (1) A put.atiye father may enter into an agreement 
(a) with the Director, or 
(b) with the Director and the mother • .  

whereby he undertakes to pay the � or- �art· of all 
or any of the expenses referred to in section 21, if the 
amounts to be paid are acceptable to the Director- and if 
the agreement contains t11.e putative father's admission tha� 
he c_aused or possibly ca�ed the pregnancy of the mother. · 

(2) A � may enter into an agreement with ·the Di
rector whereby· she undertakes to pay the whole or any 
part of any of the expenses referred to in section 21, if the 
.,?mounts to be paid are acceptable to the Director. . . 

-(3).-S�bs�ction _·(2) does not apply with-respect to any of 
-the expenses or part of the e."q)enses referred to in section 
21, which the putative father 

(a) has by an agreement under this Part agreed to pay, 
or · 

.(b) has by an order under this Part been ordered to 

.t 

pay. . -

(4) An agreement unda- this section may be varied or 
erminated or reinstated at any time by agreement of the 

parti� thereto. 
(5) An agreement between a mother and a putative 

father of the child-1 
. (a) relating to matters within the scope of this Part, 

and 
·(b) not entered into in accordance with this section, 

is not a bar to any proceedings under this Part. 
[1969, c. 67, s.lO] !' i� 
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R. S . A .  1 9 7 0, 
c .  22 3 ,  s. 2 
as am .  S . A .  1 
c .  6 7 ,  s. 2 
(addition) 

R . S . A. 1 9 7 0 ,  
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"� .20. (1) Where an order is made under section 18, a judge 
may, by order, require 

· 
(a) the person or persons declared to be the father, and 

Order for
f 

(b) the mother, if the judge determines that she should 
payment o · 

contribute toward the expenses, 
mainten- to pay the whole or any part of all or any of the expenses 
ance referred to in section 21 in such proportion as the judge 

considers just.. 

(2) Where 
(a) no order has been made under section 18 and no · 

agreement by the mother pursuant to section 10 
exists, or (,��'\� . 

(b l an order or agreement exis6 but does not pro�"ide 
for the payment in full of all or any of the expenses 
referred to in section 21, 

· 
a complaint may be :made against the mot'ber and upon·tne 
hearing the judge, if he determines that she should con
tribute toward the e."qJenses may, by order, requh·e her to 
pay the whole or any part of any of the expenses set out in 
section 21. 

· 
(3) In so far as they are applicable, the provisions of 

this Part respecting the procedure on complaints against 
putative fathers apply mutatis m·utandis to a complaint 
�a-gainst a mother under subsection (2) o 

( 4) At any time after a complaint is made a judge may 
\ examin� under oath and as a part of . the proceedings, a 

putative father or a declared father and the mother, 2.5 
to his ·or ha� means. [1969,. c. 67, s. 20) 

Added 1 9 7 1  (5 ) Where a n  order is made under this 
section , certified copies of the order shall 
be served on the mother and the putative 
father and the j udge may authorize service 
ex j uris. 

· 

R.S .A. 1970, c .  223, Se 2 0  as am 
19 71 , c .  67, s. 6. 

1 7 8  
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21. (1) An order or agreement may provide for the 
_payment of the following el..1Jenses: 

Determining 
amount of 
payment 

(a) the reaso�es for the maintenance and 
care, �edica.l-a�:f-:the..math� 

· (i) during a period not exceeding three months 
preceding the birth of the child or the terminaJ;ion of the mother's pregnancy, 

· .{ii) at the birth of the child or the termination of 
the mother's pregnancy, and 

(iii) during such period after the birtli of the child · or· the termination of the mother's pregnancy 
as is considered necessary as a consequence of 
the birth of the child or the termination of the 
mothers pregnancy; . 

\b) a monthly sum of money towards the maintemi.nce 
and "education of the child until the child attains the 
age of 16 years, or until the child ai;-1-...ains the age 
of 18 years if he is attending school or is mentally 

. 
o.or physi�r inca�?IM�Cg his��amendrnent 1973 (c) �l"�»,g._�PfJB . 1!�911 the ca�-�::_d le 10 s .  2 (6) 
maintenance of the child or the value of the neces- • ' 

88ries supplied to the child, as the case may be, 
before the date of the Ol'der or agreement; 

(d) a specified sum of money for the maintenance of 
the child an_d the eXP,enses incidental to the provid
ing of care for the child, where the mother wishes 
to divest herself of her parental responsii..ilities of 
the child and the child is' made a temporary or per
manent ward of the Crown or by instrument of 
surrender the mother surrenders custody of a child to the Director of Child \Yelfare for the purposes oi 
adoption; 

·(e) the e.'q)enses of t;he buria,l of the mother if she dies 
at or in consequence of the birth of the child or 
the termination of the pregnancy; 

(!} the e.'q)enses of the burial of the child if the child · 
dies before the making- of t�e order or agreement;· 

(g) the costs of all proceedings taken under this Part. \ R. S • A .  19 7 0 , .\i 
d . . 

h' h t d h 
· 

h
·---:----f·.

� 223, s .  21 as 
(2} �n etermmm� w IC amoun s an ow muc

. 
o . 1973 c. 10 5 

any amount a person IS to pay under an order or agreement,. . ' ' 

consideration shall be given to _ 
· 

(a} the ability. of the mother to prm.ide it, and 
(b) the ability of a person declared to be a father .or 

the putative father, as the case may be, to provJ.de 
it and at the same time pro·vide for the proper sub-_ 
sistence of his wife and legitimate children, if any, 
and for the education of the latter. 

(3) The amount fL�ed by an order or agreement for the 
maintenance of a child shall be such as will enable the child 1 

,' 



to be maintained at a reasonable standard of living. con� · 
sideration being given to the probable standard of living � . 
the chlld would have enjoyed ha.d he been born to his par-

' 
ents in lawful wedlock. 

( 4) An order or agreement may provide that the liability 
of a person for the amounts referred to in subsection (1) 
will be finally satisfied upon the payment of a specified 
Slllll, although by the terms of the order or agreement the 
specified sum is payable in periodie mstalinents.. 

(5) Where any of the expenses mentioned in subsection 
(1) have been paid or may be paid from publie funds� · 

Applica,. 
tion to 
Tar1'0rdel' 
o:r ag%eS> 
ment 

(a) the 1\finister may specify the amount of money that · 
will satisfy the claim of the Province, and . ' . 

{b) an affidavit of the Accountant, Assistant Account
ant or a Supervisor of the Department stating the 
amount of money paid by or the amount of money 
that will satisfy the claim of the Province" shall be 
admitted in evidence as prima. facie proof of the 
facts stated therein, without proof of the authority 
or signature of the person swearing the affidavit. 

fl969.r.. �� 0 Q11 

22. (1) From time to time an application to vary an 
order or agreement may be made to a judge by 

.(a) a person required to make a payment under the 
order or agreement, or 

(b) the mother of the child, or 
.(c) the next friend or guardian of the child, or 
(d) the Director. 

(2) Upon such· proof as he considers ·satisfactol-y 
(et) that there has been a S�lbstantial alteration in 

respect of 
{i) the means of either parent� or. 

(ii) the needs of the child, or 
(ill) the co� of living since the making of the order 

or agreement or the latest subsequent order 
varying either an order or an. agreement, 

or 

{b). that the father named in the order or agreement 
�is, owing to the terms of the order or agreement, 

��,unable to provide the proper subsistence for his � �� wife and legitimate children, if any, and for the 
· \1 education of the latter, 

a judge may '"ary the original order or agreement, or subse- · 
quent order so made. 

(3) Except with respect to an application. by the Di
rector, an order under this section may not vary the total 
amount_of the specified sum to be paid under an order-or 
agreement by which liability is to be finally satisfied upon 
the payment of a specified sum. [1969, c. 67, ·s. 22] 

1 8 0  

R.S. A .  1 9 7 0  
c. 2 23 ,  s .  



- --23·.- (1) TheproviSiOns- in  an-order or agreement for-
payment of a monthly sum towards the maintenance and 

-education of a child t�te 
,.- (a) on the death or adoption of the child� or 

(b) on the marriage Qf1_l:'.e mother when the child is 
retained in her cus�dy and under her care and 
control, or . ) 

(c) in the case of a mother who was a married woman 
living apart :from her husband,. on the resumption 
of cohabitation with her husband when the child is 
retained in her custody and under her care ·and 
con trot '"'�' ""�-"'"!""'� � ":"·� .... -- -� -- ..,.�1· 

1 81 

(1 . 1 ) 
under 

(a ) 

Where the order or agreement has terminated 

am .  1 9 7 1 , 
C. 6 71 S. 7 

subsection (1 ) 
· 

the mother of the child shall no tify 
the Director by registered mail within 
30 days of the date o f  termination , and 

(b ) the Director is not responsible for 
repayment of any money disbursed by 
him during the period from the 
termination of the order or agreement 
to the time the notice o f  termination 
is received . 

(2) Notwithstanding subsection (1), after 
(a) the marriage of a mother, or 
(b) the resumption of cohabitation with her husband by 

a mother, 
who has retained the child in her custody and under her 
care and control an application may be made to a judge to 
reinstate or to reinstate and vary the provisions of an order 
or agreement terminated pursuant to subsection (1). 

(3) Where 
· (a) a mother marries, or 

(b) a mother resumes cohabitation with her ·husband, 
and the child was not retained or at any time thereafter 
ceased to be retained in her custody or under her care and 
control, an application may be made to a. judge to termi
nate or vary the provisions of an order or agreement re· ., 
quiring the payment of ·a monthly sum towards the main
tenance and education of the child. 



( 4) At any time after an order is made under this sec- I tion a further application may be made to a judge_ to vary 
or terminate that order. · ; 

(5) An application under this section may be made by I any of the persons mentioned in section 22, subsection (1). , 
I (6) Upon an application being made under tbis section · 

a udge ma m · oo: order as he · · 
.1 · · · , cons1 eration being given to the 

1 8 2  

\�ovisions of section 2.1, sub

. 

sections (2} and (3) f of section 1 
2, subsection (2) and of this section. 

(7) This section does not apply to an order or .an agree-
ent by which liability is to be finally satisfied upon the R s A 1 9 70 

. p ;yment of a specified s�"{_Il�,��\ .. ) . [1969, c., 61, s. 23�-- c ·: 2 2j , 5• 
1 

· 2 3  as am 
S.A. 1971, c. 6 7  
s .  7 

� · 58. (1) Where the parents of a. child fail to provide :fJeodai t adequate maintenance for their dependent child for whom· �t 0. a social allowance is being or has been paid under The 
� . . Social De-velopment Act, either or both parents .may entej 

:into an agreement 'vith the Director to. pay maintenance fo 
the child "in a manner agreed upon. · 

(2) If no agreement to pay is entered into by- a parent or · 
'UpOn the failure of a parent to comply with the terms of 
an agreement, the Director may make an application to a, 
·magistrate for an � . · sections 27 to· 
SO of '!17.e Domestic Relations Act a!J!1'ly mutatis m'Zltcindis 
8lld all P.roceedings shall be conducted in �e same �anner 

ana to tlle same effect as if the application in reS})ect of 
Jnaintenance were made by � wife where the application 
in restricted to the maintenance of a. child., 

� [1969, C.. _67 1 � 56 j 1970, C.l04t Se 29� 

(3) Where no agreement to pay is entered into by a parent and the parent is res ident outs ide Alberta, the Director may, on behalf of the dependent child apply under s ection 5 of The Reciprocal Enforcement of Maintenance Orders Act for a provisional maintenance order agains t  that parent . 

R . S . A .  19 7 0, c. 2 23 
as am .  S.A . 1 9 7 1 ,  c .  6 7 ,  s .  1 



3 .  The Family Court Act 

4. 

(2) Notwithstanding the provjsions Qf any other Act. the 
·Lieutenant Governor in Council by order may confer on a 
:nanied judge of a Family Court exclusive ·original jurisdic
tion or joint or general ju.a.-isdiction over any or .all of the 
following matters: · · 

(a) maintenance orders for deserted wives and families 
11Ilder section Zl of Tlze Domestic Relaticma Act; 

(b) maintenance orders made against any 'Person by a 
court in a reciprocating state and enforceable under 
'l'he Reci:procal Enforcement of Maintenance Orden 

·Act; . 
(c) chargeg against adult persons under The Sc1zooZ 

Act for failure to ·cause a child to attend school 
and continue in regular attendance. thereat;· 

(d) hearings under Part 2 of Tk6 Ck't.7il Welfare Act; 
� (cs) cbarges triable on summary conviction under sect·���\- tio� }.86,. subsection {2), :paragra-ph (a) of the 
\\ Cnminal Code; 

(f) cb.ai-ges of .common assault tr.uibla on· sutwnary eo�� · 
viction under section 231, subsection {1) of the 
Criminal Code where a hr:sband ·assaults a wife, 
a wife assaultS a husband or a parent assaults a 
Chlld; . 

(g) c'harges triable on summary con,.ictiori under any 
ether Act or section where, in the opinion of the . :' 
Lieutenant Governor in Council., it is appropriate 
feY' the judsra of A. F:a ..... ;'- �nnri: to deal with them. r' 

6 .  ( 1 )  A person entitled to alimony or 
maintenance under a j udgment or o rder of 

f. 

the Supreme Court o f  Alberta may file a copy 
of the judgment or order in the Family Court 
and when so filed it is enforceable in the 
same manner as an order made by a magis trate 
under Part 4 o f  The Domes tic Relations Act .  

1 83 

R . S . A .  1 9 70, 
c. l3 3 ,  s . 4 ( 
( a ) - ( g ) . 



I U\ Where .the person entitled to file and enforce a 
ju�nt or order under subsection {1) 

184 

(a) receives economic assistance frQm the Government 
of Alberta or a municipality in .Alberta on his or 
her ilehal:f or on behalf of a dependent child, and . 

as am . S .. A e  
1 9 7 l r  C .  32 1' S 

(b) refuses to file or enforce the judgment or order, 

a. welfare worker of the Government. or municipality, a5 
the case may be, may file and enforce the judgment or 
order. 

-ft\ A -perSon e'rititleiCtolliiaintenance under a. judgment ' 

or l>'lder of the Supreme Court within the meaning of sub- \ 
oection (1) includes a c!lild entitled to maini:@ance under 1 

-.... any .s� jodg:tpent gr qrder,.. · · . 1  · /) . • r1 

( 3 )  The j udge of the F amily Court may not 
vary the amount of any alimony or maintenance 
ordered to be paid by a j udgment or order 
of the Supreme Court filed in the Family 
Court under this section . 

R .. S . A o  19 7 0 , c .  3 2 t  S e  2 �  

AliPllca.t:lon b:r we� Worker 
"l. (1) Where a wife i3 receiving economic assistance 

{et) from the Province, or 
(b) from a mtmici.pality. in the Provinc� 

in respect Of herself Or a dependent childP any applfrAtiO that she can make to the Family Court in respect" of a.�tenance order · may be made on behalf of her or thet · d' 
by a welfare worker of the Province or the municipality, as 
the case may be. · 

(2) On an application authorized under subsection (1)� 
all proceedings shall be conducted in the sanie manner and 
to the same effect as if the application in regpect of main
tenance were made by the wife. [1966, c. 32, s. 5] 

��.., 8:1 '(I.) On . an-applicanc>¥ by annsoaiia:-��or-an ndjo� 
malntJetJa.nce ment of a hearing, the judge may, a3 a cond1!io� of g;r.:mtmg 

-the adjournment, order. the husband ip pa}r tG the w;tte !>tlCh 
sum as the ju�;r<7 cons1ders proper !or tne support �t the 
wife and the cru..wren,. if any, during the period of adJourn .. 
ment. . 

R . S . A .  1 9 '  
c .  1 3 3  f s :  
7 & 8 



4 .  The Family Relief Act 

2 .  In this Act, 

( a )  " application" means a n  applicatic;m for 
maintenance and support under th�s Act ;  

(d) 

as am. 
S . A .  19 7 1 ,  
c . l. 
s .  21 (1) 

(b) ·"�d" in�udes - ·· 
. . . · . · li (1) a child of a deceased born after the death · of - � th9 deeeas� 

(ii) an illegitimate child of a deceased man who 
(A) has acknowledged . the paternity of the cbild, or . . 
(B) has been declared to be the father of the 

ehlld by an order under The .Maintenance 
ana RecO'VertJ Act or any prior Act pro
viding for affiliation· or paternity order3p 

and · • 
(ih") an illegitimate child of a. deceased woman; 

" dependant" means 
(ii) a child of 

the age of 1 8  at 
death , and 

. 
the dec eased who i s  under 
the time of the deceased ' s  

( i i i )  a child o f  the deceas ed who i s  1 8  
years o f  age or over a t  the time o f  the 
deceas ed ' s  death and unable by rea son or 
mental or phys ical disability to earn a 
livelihood ; 

R � S . A .  1 9 7 0 , c. 134 , 
s .  2 (a )  (b) & (d) as 

1 8 5  

am S • A .  19 71 1 c • 1 , s • 2 1  (.1 } 



4. (1) Where a personr 

(a) dies testate without making in- his will adequate
provision for the proper maintenance and support 
of his dependants or any of the114 or 

· 
(b) · dies intestate and the share under The Intestate . 

Succession Act of the intestate's denendants or of 
any of them in the estate is inadequate :for their 
proper maintenance and support. 

a judge, on application by or on behalf of the dependants 
or any of them, may i:n his discretion, notwithstanding the 
))rOvisions of the mll or The lnte.state Succession Act,. order 
that such provision as he deems adequate be made out of the 
estate of the deceased for the proper maintenance and SUP
port of the dependants or any of them.. 

·-· - (2) The judge upon the hearing of the application 

(a) may inquire· into and consider all matters that he 
deems should be fairly taken into account in decide 
ing upon the applicatio� 

(b) may in addition to the evidence adduced by the 
parties appearing · direct such other evidence to be 
given as he deems necessary or proper, and 

(c) may accept such evidence as he deems proper of the 
deceased's reaso� so far as ascertainable, 

_\. (i) for making the dispositions made by his wil111 
or 

· 
(ii) for not making adequate ·provision for a de.

pendant, 

including any statement in writing signed by the 
deceased. . 

(3) In estimating the weight to be given to a st.atement 
referred to in subsection (2) , clauSe (c) the judge shall 

·have regard to all the circumstances from which any in.;, 
ference can reasonably be drawn as to the accuracy or other
wise of the statement. 

(4) The judge may make an order, herein referred to. 
· as  a suspensory ordel', suspending in whole or in part the 
administration of the deceased's estate to the end that appli� · cation may b.e made at any subsequent date for an order 
making specific provision for maintenance and support. 

(5) The judge may refuSe to make an order in favour 
of any dependant whose character or conduct is such as 
:in the opinion of the judge disentitles the dependant to 
the benefit of an order under this Act. 

(6) Where a testator dies intestate as to part of his 
estate, the judge may make an order affecting either the · part of the estate as to which the testator died testate or 
the part as to which he died intestate or as to both such 

'Parts. [R.S.A. l955, c. 109, s. 4] 

1 8 6  

R. S . A .  1 9 7 C  
C e  134 F 5 o  



�dltions( G. (1) The judge in any order making provision for ' 
rest:nct!Ollll maintenance and support of a dependant may impose suCh ' 

conditions and restrictions as he deems fit. 1 
(2) The judge may in his discretion· order that the 1 

provision for maintenance and support be made out of 1 
and charged against the whole or any portion of the estate I 
in such proportion and in such manner as to him seems 
proper. I (3) Such provision may be made out of income or corpus 1 or bo. th and may be made in one or more of the following \ 
ways, as the judge deems fit : 

(a) an amount payable annually or otherwise; · · 
{b) a lump sum to be paid or held in trust; 

\ <c> any specified property to be transferred or as- 1 
signed, absolutely or in trust or for life, or for a \ 

. term of years to or for the benefit of the dependant. \ 
(4) Where a traDsfer or assignment of property is �· 

·rd� the judge 
(a) m.a.y give all necessary directions for the execution . 

of the transfer or assignment by. the executor or 
�dministrator or such other person as the judge may 

Judp'•· 
�a.� On:lw b 
made 

direct, or 
· 

(b) may grant a vesting order. 
. 

. 
. [R.S..A. 1955, c. 109, s. 6] 

7 .. When an order niaking provision for the maintenance 
and support .of a dependant 1:Ias been made, a judge at any 
ubseqnent time · 

(a) may, for the purpose of giving effect to the order, 
give such f'!lrlher or other directions as he deems 
necessary, and 

(b) rnay, where periodic payments have been ordered, 
discllar� vary or suspend the order or make such other order as he deems fit in the circumstances. . 

[R.S.A. 1955, c. 109, s. 'I] 

f���'! 8. Where, under a testator's · will, distribution of the 
ata dl.lrtrlbu· estate is postponed until after the death of the spouse, or � i any other dependant, if the spouse or other dependant has 

· obtained an order under this Act, or under The Widows' 
}1eli8f Act, making more adequate provision out of the 
estate for his maintenance and support a judge may, upon 
the application o:t any person interested and· upon such 
notice as he deems proper, . direct immediate distribu· tion of the residue of the estate remaining after providing 
for the payment or for the securing of the payment, of the 
portion awarded under this Act to the spouse or other 
dependant.. [R.S.A. 1955:. c. 109,. s. 8] 

Fmther ( rg�raof 

1 
l 

9. A judge at any time 

(a) may :fix a periodic payment or lump stm1 t� be paid 
by a legatee, devisee or beneficiary under an :intes. 
i;.acy to represent, or in commu+..ation of, such pro-. 
portion of the sum ordered to be paid as falls upon 
the portion of the estate in which he is interested, 

(b) may relieve such portion of the estate from furtller 
liability, and 

(c) may direct 
(i) in what manner such periodic payment is to 

be secured, or 
(ii) to whom such lump sum is to be paid and in 

what manner it is to be dealt with for the 
benefit of the person to whom the commuted 
payment is payable. [R.S.A. 1955, c. 109, s. 9] 

I 
. I 
I 
t 
,, 
I 

I i 
I f I 
i ·  
r I ! 

1 8 7 



J>roporllon• 
tng inain• 
� 

Valldlt::Y of 
JnortPl5S 

·:tO. Unless the judge otherwise detepnines, the incidence · 
of any provision for maintenance and support that is 
ordered pursuant to this Act falls ratably 

· 
(a) upon the whole estate of the deceased, o� 
(b) where the jurisdiction of the judge does not extend 

to the whole estat� upon that part of the ('State to 
which the jurisdiction of the judge extends, 

lllld the judge may relieve any part of the deceased's estate 
from the incidence of the order for maintenance and SUP
port. [R.S.A. 1955J> c. l091 a. 10} 

n. Where provision for the maintenance and support 
of a dependant is ordered pursuant to this Act,. no mort
gage, charge or assignment of any kind whatsoever 

(a) of or with respect to such provision, and 
(b) made before the order of the judge making such 

provision is entered; · 
is of any fo� validity or effect for any purpose whats<F 
evero [R.S.A. 1955, � 109, a. 11] 

-....... 

1 8 8  

R ., S . A .  1 9 7 0 . 
c ., 134 , s s  .. 

---

s � l� (2) An application may be made 
· 'Tt� 

(a) by the committee of the estate of a dependant, 
on behalf of the dependant, wh�re the dependant is 
one for wl1ose estate a committee has been ap. 
pointed by the court or designated by statute, and 

Whe:o tlet 
obll.l;a.t.lou. npon th111 
Publlc 
X= tee 

(b) by a parent or by a guardian 2!Jpointed by the 
court or by the Public TrtEtee, on behalf of an 
infant dependant. 

(3) Where a dependant :is an infantF or a person of 
·tmSound mind. er a person for whose estate the Public 
Trustee ia committee, ::1otice of any application in respect 
of �n estate in which such i!e!Jendant is interested sha1I 
be served upon tha Public Trustee and the Public Trustee 
is entitled to appear and to be heard upon the application. 

1.5. When� it appears that at the date of the deceased's 
death the spouses were living together� and · 

(a) all the children of the deceased who at tne 4,.ate of 
the deceased's death were under the age o£,19 _years, : 

. , and · .  /<t.  CV::: 
(bY all the children of�e1trs of age or over who by ' 

reason of mental or physical disability were unable 
to ea.-ron a livelihood, · 

I 

. S . A .. 1 9 7 0 f 
134 , s .  V 
* (5 ) 

. were- living )'rlth or being supported by the spouses or �- S .A.  1 9 7 0 , · 
either of them, there is no obligation on the gnardi:m. · 134 , s .  15  a1: 
:Public Trustee or other person representing a child who S .A .  1 9 7 1 , c. 
is a dependant under this Act, to make an application on: s 2 ( 2 )  behalf of the child, if the guardian, Public Trustee, or other : 

• 
person is satisfied that the child is receiving adequate main-\ 
tenance and support. . \ 

[R.aA.195o, C. l09, 8. 15; 1969. C. 33. S. 3] I 



5 .  The Alimony Orders Enforcement Act 

2 e  In this Act ,  

( a )  " alimony" includes 

(i ) a sum made payable where a decree of 

189 

divorce or nullity c or marriage or j udgment 
of j udicial s eparation has been made to a 
spouse for the maintenance of that spouse or 
to a former spous e ,  and 

(ii ) a sum so made payable for the maintenance of 
a child; 

R . S . A .  19 7 6 , c .  1 7 ,  s .  2 (_a) {_i )  & {_ii)  
as  am S .A .  1 9 7 3 ,  c.  6 1 ,  s .  1.  

[ i . e .  for the purposes o f  the enforcement provisions o f  the 
Act pertaining to maintenance orders ] .  

6 .  The Social Development Act 

f ..;,. . � ,_ • 
' ' tt - C.( • . � � ' fl1 ·  7 2-/ or )n o. n  u �.(..h luh. 6Yl c. �  o. 1 _ \ • · C c (( fZ'J 8. (1) Where the pare;nts of a child are unable or un- :"' j · 

willing to properly ccre for their child and the child is, in I ; ., - - r 
the opinion of the Director, being. properly cared for in the 

l('home of nnother person/a social allowance may be issued to 
that person. on behalf Of . the child. · 

1 'rw- -- 11 s. H- · J..:tr cf\. 

<4 
t 
! 
f 

(2) The DirJctor m�y. in calculating need under section 1 
11, take into consideration the · income and assets of the tR � S · A  • 1 9  7 0 ' c • 
ebild only. L1§70; c. 104, s: 8] 1 s • 8 as am S • A .  - re . 8 8 ,  s .  4 .  

�:ver.v 1 ( 22. (1) A person in need of assistance who- has applied 
ent rectp • \for or is in receipt of social assistance from a municipality 

:y be required to give an undertaking to the municipality 

· ::: . ..:: 

34 5 
19 1 2 ,  

o repay the total amount of the social assistance, or a par. 
on thereof, provided for himself and his dependants. l- (2) Where the Minister has made a grant under section 20 the municipality shall pay to the 1rinister any moneys 

recovered from the person in need of assistance or his 
estate in e.,"{cess of the amount contributed by the munici- · 

R. S . A .  1 9 7 0  
c .  345 '  s .  

ality. [1�70, c. 104, s. 22] "�� I .. �, 



.J- J '  

Pursuant to S.A. 1 9 7 2 ,  c .  8 8 ,  s. 5 subsection (1 ) o f  section 1 1  
of the Act was s truck out , and another definition was put in i ts 
place. 

The old definition read as follows : 

Amount of 
Social 
Allowance 

11 . ( 1 )  
(a) a 
(b) a 

In this section " deoendant" means 
spouse who i s  dependent for support ,  or 
chi ld who i s  dependent for support and who 
(i ) is not over the age o f  1 6  years,  or 

{ii)  is  over 1 6  years of age and who i s  attendin 
an educational ins titution , when authori zed 
by the Director , or 

(iii) is over 1 6  years o f  age and who is incapabl 
of attending an educational institution by 
reason of mental or physical incapacity . 

and the new definition added a category for the unemployable . 

-. 
£., Section 2 is amended by adding the following new 

clc- ::.;;e after clause (b) : 

(b1) "dependant" means 

(i) a spouse who is dependent for support upon a 
person in need of assistance, or 

(ii) tl. child who is dependent for support upon a 
person in need of assistance and who 

(A) is not over the age of 16 years, or 

(B) is over 16 years of age and who is attend
ing an educational institution, when auth
orized by the Director. or 

(C) is over 16 years of age and who is incap
able of attending an educational institu
tion by reason of mental or physical in
capacity, or 

(D) is over 16 years of age, is not attending 
school and is, in the opinion of the Direc
tor, unemployable ;  

b j ec t  to the 
gulations , where 

�2) � the Dir�ctor cons
.
iders that a person is in , 

\teed of��hlance he 1s responsible for the provision of a 
) social �llowance to or in respect of that person in an amount 

l 

' that w!l! be adeq�ate to enable the person to obtain the b!lsic 
necessities for himself and his dependants. I ---

(3) In determining the amount of soc_ial allowance thai: a person requires the Director shall have regard to the full resources of that person. 

( 4) In determining the resources of a person there may be exempted in addition to any amount from earnings or cash assets or the equivalent of cash assets authorized by the regulations, -

(a.) any additional assets which, in the opinion of the Director, will provide· a means of subsistence and without which the person may become completely destitute, and 
(b) any assets considered by the Director as essential · needs of the person. [1970, c. 104, s. 11] 

-·�· 

;,\ ·�. 

iL�l-, 

-�� 

R.S.A. 19 
c .  3 4 5 , 
s .  2 as a 
S .A. 1972 
C e  8 8 ,  S o  

R.S .. A. 1 �  
c .. 3 4 5  
s .  11 ( 2 } 
am. S .A . 
c. 2 ,  s .  

R.S.A. 19 7 (  
c. 3 4 5 ,  s .  
1 1  (3 ) & ( 4 ) 



�cov�1 \rd22. (1) A person in need of assistance who has applied

. 

entrn r 
- for or is in receipt of social assistance from a municipality :y be required to give an undertaking to the municipality to repay the total amount of the social assistance, or a por/'tion thereof, provided for himself and his dependants. l (2) Where the Minister has made a grant under section 20 the municipality shall pay to the Minister a

.

ny mone
.
ys recovered from the person in need of assistance or his estate in excess of the amount contributed by the munici- -ality. [1�70, c. 104, s. 22] 

7 .  The Maintenance Order Act 

Definitions 2. In thi3 Act, 
[ (a) ••child'' includes a child of a child, anil the child of _ _ a husband or wife by a former marriage, but doe\ · : n§_jn�e an illegitimate child-;-_____ �, · 
( (b} "father'' includes grandfather; -��� � l (c) "mother'' includes grandmother. ; · 'I 

(d) "municipality" mean;; a city, town, village, county 
1 or municipal district. [R.S.A. l955, c. l88, s. 2] l\ramteri)a::· .. 3. :(1) The

. 
husband, wife, fath

.
er, m. othe.r an.d children · of ev�ry old, blind, lame, mentally deficient or impotent 

person, or of any Qther destitute pers:>n who is not able to 
work,. shall provide maintenance, including adequate food, 
,Cl<?_.tblag, med!£_al aid and lodgi,ng, for such person. � 

*'"t2}.Jihe father of, and mother of, a c
. 
hild under

. 
the

. 
age of 

L"'l±een years shall provide maintenance, including adequate • d, clothing, medical aid and lodging, for such child. 
(3) This section does not impose a liability on a person 

to proYide maintenance f9r another if he is unable to do so 
. out of his own propert�;f or by means of his labour, nor 
\ does it impose a liability in favour of a person who is able ( 
\, to maintain himself. [R.S.A. l955., c. l88, s. 3] · 

1 9 1  

R . S . A .  19 7 0  
c .  3 4 5 , s .  : 

R . S  . A .  1 9 7 (  
c . 2 22 ,  s s . 
& 3 



Liability !<lr maintenanc� ;4. (1) Subject to the other provisions of this Act. a 
husband is primarily liable for the m�intenance of his wife. 
and a wife for the maintenance of her husband. 

(2) Subject to the other pronsions of this Act, i( · (a) the liability of the mother hereunder does not arise 
UJlJeEs the father is unable and she is able to main
tain the person in respect of whom the order is 
sought, 

(b) the liability of the grandfather under this Act does ' 
not arise unless both the father and mother are une · 
able and he is able to provide such maintenance, and ' 

(c) the liabilit�� of the grandmother does not arise un- ; 
less the father, mother and grandfather are all une : 
able and she is able to provide such maintenance. ' 

···------�--�----·· 
-��---------- · - - ----·--------- - -- - - , ·  (3) Subject to the other provisions of this Act. the liability of a grandchild does not arise hereunder where a

child of the pe1>son in respect of whom the order is sought 
is able to maintain such person. [�.S.A. 1955, e. 188, s. 4] 

Malntenanc& 5. (1) \Vhere a person liable under section 3 or section ·4 . order of this Act to maintain any other persori refuses or neglects 
· to  do so, 

(a) the person entitled to maintenance, or · 
(b) the mayor or reeve of the municipality in which the 

person entitled to maintenance resides, or 
I\ !M!!!:!!l�er ef geeial ];)weiB�mliiolii if the person en· 

_ 1 !s\'<-'f"'O{ �C:.'-t.s C..'-\ titled to maintenance resides in an improvement 
�� _ . c\ Ct....-1'\.v-�' district, or ��Y\ o...m�'\ql l ,. . (d) the :Minister of Municipal Affairs if the person en� f ) .( ) en 'b 1:..- �S . 1 1 ·  titled to maintenance resides in a special area, or 

<:., I t l� "- I ·�) e.. 1-J (e) the superintendent of a hospital if the person en., 
titled to maintenance is a patient therein, or 

(/) if the person ent!tled to maint�nal)ce is g m�nor, a 
parent or guardian of tha chili¥, or the D1rector 
of Child Weltge, or the child by its.�ienct, 1 may apply summarily to a judge of the district court having : 

jurisdiction in the judicial district in which the person en� I 
1 titl�d or the person _liable resides for a maint�nance orde� [ 
'�gamst the person hable. · · 

I (2) No judge shall make any such order unless he is . 
satisfied that the person against whom it is sought to obtain ! 
the order i� to provide the maintenance. · 1 

(3) Where it is sought to make more than one person 1 
liable under the provisions of this Act, the maintenance 
order may be made by a judge of the district court ·of the 
judicial district in which any one of such pers.ons resides. · l  

(4) \Vhere the person in respect of whose maintenance · 
an order is made is in receipts direqtly or indirectly, of aid · 
from the Province or municipalicyy'the judge in making an ' 
order under this Act shall exclude such fact from his con- · 

1 sideration in estimating the amount to be directed to be paid 1 by the order. _ . _ \ j � (5) An order for maintenance made under the provisions 
! of this Act may . · 

(a) direct that the person for whose maintenance the ! 
\ order provides be cared for by a person or persons, 1\ 

or in a home, shelter, hospital or other institution,... 
(b) prescribe the period or periods during whic}:L the ; 

maintenance granted thereunder is to be paid, : 
. (c) fix the instalments in which the maintenance is to : 
\ be paid and the amounts of such instalments,. 

(d) prescribe the person or institution to whom or to 
which the instalments are to be paid, and . . _  

f 

; 1 9 2  

R . S . A .  1 9  
c. 2 2 2 ,  s 

R. S . A .,  1 
c. 2 2 2 1 
as am ,  S 
19 7 1 ,  c. 
s .  1 9 ( 2 )  
19 75 ( 2 } 
c. 1.2 ,  s 



! ' 
(e) direct that any one or more of the persons herein 

rendered liable for the maintenance of another, 
whether they are named in the proceedings taken ; 
hereunder or not, pay the maintenance or con- ; 
tribute thereto, if it seems to the judge harsh or 1 
unfair that the person or persons primarily liable· 
should bear the whole or any part of the burdeT: 
thereof. 

(6) Notwithstanding any other provisions of this Act, 
an order made by a judge against a person rendered liable 
for maintenance hereunder is valid unless rescinded by the 

. judge, notwithstanding that such person is not primarily 
liable for the maintenance, but the judge may upon the 
application of that person 

(a) make another order or other orders against any 
other person rendered liable for maintenance by 
this Act, and · 

(b) in such order or orders give such directions as 
appear to be just for the reimbm:sement of a per
son against whom the original order was made, to 
such an extent, in such manner and by such person 
or persons as the judge may think fit . 

. [R.S.A. 1955, c. 188, s. 5 ;  1960, c. 61, s. 2 ;  1969, c. 101, s. 6] · Pena.lty tor( 8. As often as a person against whom an order is made 
��l};;;�m-

. under this Act wilfully fails to comply with the terms there
of, he is guilty of an offence and liable on summary con- : 
viction to a fine not exceeding fi\"e hundred dollars and in · default of payment thereof to imprisonment for a term not 
exceeding three months. [R.S.A. 1955, c . .188, s. 8] 

8 .  The Infants Act 

:,.,._: -�-' .::.k. 

2. (1) WD.ere an infant is seized, possessed of or en
titled to. any real estate in fee or for a term of years, or 
otherwise, and the Supreme Court is of the opinion that a · 
sale, lease or other disposition of the real estate, or of a part 
thereof, is necessary or 12roper for the maintenance or edu
catiO:� at for any cause the infant's interest 
�r wil romo sue lSPOSle 
tion. the CoUrt 

-(a) may order the sale, or the letting for a term of 
years: or other disposition of the real estate, or any . 
part thereof, to be made under the direction of 
the Court or of one of its officers, or by the guard
ian. of the infant, or by a person appointed for 
that purpose, in such manner and with such re
strictions as are deemed expedient, aud 

(b) may order the infant to convey the estate. . 
(2) No sale, lease, or other disposition shall be made] 

.contrary to the provisions of a wj!Lor· eo!r[eYance by which 
the estate has been devised or granted to the infant or 
devis� or granted for his use. [R.S.A. 1955, c. 158, s. 2] 

:1. 9 3  

R . S . A .  19 
c. 2 2 2 , s 

R . S . A .  19 7 
c .  1 8 5 ,  s .  



1 9 4  

8 . 1  Where an infant owns ,  pos sesses o r  is enti tled to persona l  
property an application may b e  made to the Supreme Court 
for an order authori zing the disposition o f  all or 
any portion of the personal property and the provis ions of 
sections 2 to 7 apply , with all the necessary modi fications , 
to the application . 

R . S . A .  1 9 7 0 ,  c .  1 8 5 , s .  8 
as am 
S . A .  1 9 7 3 , c .  6 2  s .  1 ( 2 )  

Order for 9. Where, by a will or other instrument, property is ���e�:fa7t� given beneficially to any person for his life with a power of �ttif for devising or appointing the· property by will in favour of , e 
his childre� or of one or more of them, the Supreme Court � 
Jl1ay, on the application, or with the co�t, of the tenant J 
for life, order that such portion of the proceeds of the 1 
property, as it deems proper, be applied towards the main- 1 
tenance or education of any infant child in whose favour 
the power might be exercised, notwithstanding 

(a) that there is a gift over in the event ·of there being 
no children to take under the power, or 

(b) that there is a right conferred upon the tenant for 
life, or upon some other person in such event to 
make a disposition of the property in favour of some 
person other than "!':he. children. . 

.[R.S.A. 1955, c. 158, s. 9] 

R . S .A .  1 9 70 , 
c .  1 8 5 , s .  9 



Dividends r:rl stock belonging - to  1nfant5 

19 5 j � t 
l.O. (1) The Supreme Court, 

(d) by an order to b� made on the application of the 
guardian of an infant 
(i) in whose name any stock or money by virtue 

of any statute for paying off any stock is stand
ing, and 

(ii) whp is beneficially entitled thereto, 
or 

(b) if there is no guardian, by an order to be made in 
• any action, cause or matter ��g in the Court, 

may direct an or any part "of the �s in respect of 

the stock ·or any such money to be paid to the guardian. of � 
' the infant o r  to any other person for the maintenance and / · eduction, or otherwise for the benefit, of the infant. f--

(2) The guardian or other person to whom payment is I 
.directed to be made shall be named in the order and his f-
receipt for the payment i!::l as _..gffectual as if the infant had / 
attained the age of tw�;;er years and (AAdlsign1ed and , 
given the receipt. · i'-6 ( u._ s a vYI · ( -, C ' J I I I 

(3) The Court may order the costs and expenses of and ;.._ 
relating to the application to be made and raised, in such 1 
manner as the Court deems proper, out of or from the stock� 
or dividends in respect of which the application is made. -

. ( 4) This section is a full and complete indemnity and -
dis�harge to all banks, companies and s�c

.

ieties ap.d theirr of.f1cers and servants for all acts and thmgs done or per
mitted to be done pursuant hereto. 

[�.S.4J,95§, c. 158, s. lO]� _; 

' 

R . S . A .  1 
c .  1 8 5 , 
s .  10  as 
S . A .  19 7 
c .  1 ,  s .  

9 .  The Welfare Homes Act 

The Minister , out of the moneys app�opriated by the 
Legislature for the purpose , may acquire ,  maintain and 
operate hos tels , nursing homes , institutions and 
nurseries and otherwise provide for the care , 
rehabilitation and training of children or of persons who 
are unemployed , or aged or infirm, or who require special 
care . 

R. S . A .  1 9 7 0 ,  c .  18 5 ,  s .  12 



10 . The Department of Social Services and Community 
Health Act 

6 . { 1 )  The Minister may 

19 6 

( e )  inves tigate , inspect and report to the Lieutenant 
Governor in Council upon activities , agencies ,  organizations , 
associations or insti tutions having for their object the 
soci al development or care o f  men , women and children 
in Alberta , and which are not under the admini s tration o f  
any other member o f  the Executive Council o  

R. S . A �  1 9 7 0 , C e  1 0 6  
a s  am .. S .A o  19 71 , c .  2 5  
& S o A �  1 9 7 5 ( 2 ) C e  12 . 

11 . The Chi ld Welfare Act 

5 .  ( 2 )  As part of his duties the Director shall 

CO!Ita P8)'->  
able out of 
spproprloo &tlOD 

t l ; -

I) provicfe care for children assigned to his care or . 
custody under this or any other Act and provid:f 
supervision for all children who are wards of the 
Crown or are assigned to his supervision under this. 
or any other Act, _ _ _ _ 

10c Out of the moneys appropriated by the Legislature 
fbr the purpose, the Minister shall :pay :. 

(a) the costs incurred for the maintenance of 
(i) a child apprehended under Part 2, while he is 

detained in custody pending the disposition of 
his case, . 

· (ii) a temporary or permanent ward of the Cro� 
and 

· 
:(ill) a child apprehended under Part 4, while he is 

detained m custody pending disposition of his 
case, 

including necessary clothing, transportation and 
med.icalp hospital and dental treatment; � (b) that portion of the cost of maintaining a child in 
temporary care pursuant to an agreement under 
section 35 that is not :paid by the parent_ or_ other. 
person in accordance with the agreemen:_t; _ _ ._ 

r (e) th; c��t;incti"rred for any service n��ry for the 
) �re and protection of children not otherwise pro-
l Vlded for. 
_,.[1966, c., 13, s. 10 ; 1969� c. 67, s. 59 (1) ; 1970, c. l7, s. 31 

R c S . A .  1 9 7 0 , c 
s "  5 ( 2 )  ( b )  

R. S .. A .  1 9 7 0 , c 
S .  10 (a )  (b } ( e )  

(f ) a s  am . S . A  
1 97 2 ,  c .  1 8 , s 

f ., 

(f } the cos ts incurred in providing and maintaining 
special programs designed to meet the particular 
needs of children on probation . 



Part 2 1 9 7 

NEGLECTED AND DEPENDENT CHILDREN 

Definitions 14 . In this Part, 
{a)  11 child" means " a" boy or girl actually 

or apparently under e ighteen years of age ; 

1i)-•ineg1ected chiid'' means-a child in need of . protec-
1 tion and without re5tricting the generality of the • 

foregoing includes any child who is within one or 
. more of the following descriptions : 

(i) a child who is not being properly cared for; -� 

(ii)· a. child who is abandoned or deserted by the · · 
person in whose charge he is or who is an 
orphan who is not being properly cared for; . 

"(ill) a child where the person in whose charge he 
is cannot, by reason of disease or infirmity or . 
misfortune or incompetence or imprisonment 
or any combination thereof, care properly for 
him; 

(iv) a child who is living in an unfit or improper 
place ; 

(x) a child where the person in whose charge l1e 
is neglects or refuses to provide or obtain 
proper medical, surgical or other remedial care 
or treatment necessary for his health or well
being, or refuses to 17:�rmit such care or treat
ment to be supplied to the child when it is · 
recommended by a duly qualified medical 
practitioner; 

(Xui) a child who is being cared for by and at the 
expense of someone other than his parents and 
in circumstances which indicate that his par
ents ate not performing their parental duties 
toward him; 

(xv) a child whose parent wishes to divest himself 
of. his · parental responsibili!iies toward the 
child; . 1\ __ 0 

(fl " parent" includes a step-parent; 

R . S . A .  1 9 7 0 , c .  
s .  14 (a ) as am 
S . A .  1 9 7 3 , c .  1 

R. S . A .  19 7 0 , 
C .  4 5 , S. 14 (E 
(f) 

*By virtue of s .  14 (f ) , it would s eem that a parent under Alberta le 
has a duty to control his s tep-children . However , there does not 
s eem to be provis ion for maintenance orders under either The 
Maintenance Orders Act nor the Domes tic Relations Act for these 
" s tep-children . "  



1 

g_are o�h!IJ/ 17g (1) During the ti�e a child is
. 

detained in custody cust pursuant to section 16 the authority who apprehended the 
child, 

l (a) is responsible for his care, maintenance and well 

Return of child to parents under euperv.Islon 

being,� ----...;._ 
-

(o) may authorize the provisign of such medical, sur
gical and psychiatric care as the authority considers 
necess.ary, with�ut� of the _l?_��nt or 
guardian ancL:w1thout a o :ra c..olfrl. 

(2) No liability attaches to the authority or to a duly 
qualified medical practitioner or to a hospital by reason 
only that a child is provided with medical, surgical or 
psychiatric care as mentioned in subsection (1) . 

[1966, c� 13, s. 17] 

23. (1) Where it appears to a judge that the :public in
terest and the interest of a child found to be a neglected 
child may best he served thereby, the judge may order 

(a) that the ease be adjourned :for not longer than 
twelve months :from the date of the order, and 

(o) that the ehilc4 in the interim, ;};le returned to his parent or guardian or other person in whose eare 
he may have been at the time of the apprehension, . subject to the inspection and supervision of the 
Director or of a child welfare worker or of a person 
designated by the Direetor to accept such supervision. 

19 8 

R . S  .. A .. 1 9 70 , 
c .. 45 , s .. 1 '  

R .. S ., A ..  1 9 7 0 ,. 
s .. 2 3  ( 1 )  
R .. S . A .. 1 9 7 0 , 
c .,  4 5 ,  s .  2 3  
as am . S . A .  
c .. 1 5 1'  s .. 3 

(2 1 Where a case is adj ourned pursuant to subsection (1 ) , the Direc· 
may at any time he considers it advisable during the period o f  
adj ournment, and upon notice, bring the cas e again before a j udge 
to extend the time of adj ournment and supervis ion for a further 
period not exceeding 1 2  months or for further and other consideratioJ 
and action . 



!J:'em!)02'8.%7 
wardahl.P 24. (1) Where it appears· to a judge thatJthe public in· I 

terest and the interest of a child found to be a neglected 
ehild may best be served thereby, the judge,. by order, may 
commit the child to the custody of the Director as a tempor
ary ward of the Crown for such specified period, not exceed
ing twelve months, as in the circumstances of the case thr 
judge considers proper. 

ReTlew ot temporaey 
wardahlp ordu · 

25. (1) 'Where a child has been made a ten:tporary ward 
of the CroW'Il a further hearing may be held before a judg� 

I 

(a) at any time during the period of temporary ward
ship if the Director considers it advisable, or · 

(b) at the expiration of the period of temporary ward
ship. · 

(2) Upon the further hearing the judge shall enquire and 
� determine whether the circumstances justify the continua-

1 tion of the temporary wardship or justify the return of the 
� child to the parent or guardian or other person in whose · 

care he may have been at the time of apprehension either 

{a) subject to inspection and· supervision as provided 
in section 23, or 

(b) not subject to such inspection and supervision, 

and as the circumstances require, the judge may make a 
further order under section 24, discharge a subsisting order 
under section 24, make an order under section 23 or :find 
the child to be no longer a child in need of protection .. -- . - ' .. .. � -- - .. , .., . . - . . - . -

Perman!llt: 26. (1) Where Wanllsh!p 

·/ 

( 
• \  
j 

(a) a chlld is a temporary ward of the Crown and the 
Director is of the opinion that he should be made 
a permanent ward of the Crown, or 

(b) the Dir�ctor is of the opinion that a child i<> a 
neglected chilli and s.hould be made a permanent 
ward of the CroWDt · 

the Director, or a person authorized by him in writing, 
may apply to a judge of the district court, on notice of mo
tion, for an order making the child a permanent ward of the 
Crown. 

(2) Where upon the hearing of the application the judge 
fmds that the child is a neglected child and if it appears 
to the j udge that the public interest and the interest of the 
child may best be served thereby, the judge may, by order, 
commit the child permanently to the custody of the Director 
as a permanent ward of the Crown. 

(3) In lieu of making an order under subsection (2) , the 
judge may make any order thaf: he may make under section 
23 or 2� and upon a further hearing under section 25 may 
also make an order under subsection (2) of this section. 

f1966, c. 131 s. 2:6] 

1 9 9  

R . S . A .  19 'j 

c . 45 , s .  
as am * S . ll 
1 9 7 1 , c . ] 
s .  4 

R . S  . A .  1 9 'j 
c . 4 5 ,  s .  
a s  am *S . ll 
1 9 7 3 , c . ] 
s .  6 

R . S . A .  1 9 7C 
c . 4 5 ,  s .  � 



.A.f¥�catlon 26.1 (1) A judge making an order under section 24 or sec-
�aln_e tion 26, subsection (2) 

� 

• 
! 

tenance ana 
x��o;ery (a) :':hall enquire as to the ability of the persons liable . under the law for the child's support and mainten-

\ 
J 
I / 

\ 

33 . 

l ance to contribute to the support and maintenance 
of the child, and 

{b) may order them to pay to the Director such monthly 
sum for the maintenance of the child as he considers 
proper, having regard to their ability to pay, 

but if those ·persons are present in court the judge,. before 
making an order pursuant to clause (b) ,  shall give them 
an opportunity to be heard. 

(2) A judge may, from time to time, vary the amount to 
be paid under the order on the application of 

(a) the Director, or 

(b) any person against whom the order is made, 
upon proof of such circumstances as in his opinion justify 
a varying of the terms of the order. 

(3) The amount fixed by an order under subsection (1)  
shall not exceed the current rate paid by the Government 
for foster home care. 

( 4) For the purpose of enforcing an order made under 
subsection (1) a judge of the juvenile court1 on the applica
tion of 

(a) the Director, or 

(b) the Director of l\Ia!ntenance and Recovery, 
may issue a summons to any person against whom the order 
was made, and Part 4fof The ?.Iaintenance and Recovery Act 
applies mutatis mutandis to the proceedings. I ' 

{ 4) Upon completion of the term of a temporary or 
permanent -wardship of a child 

(a) the child, or 
(b) a parent or guardian of the child 

may make a request, in writing, to the Director for per
mission for the child to remain a ward of the Crown for the 
purpose of completing a cour:?.e of studies or other training, 
and the Director may granftherequest for such period, not 
e."<!:ceeding 10 months, as may be necessary to complete the 
course.of studies or training. 

(5) Where a request js granted under this section, thE> 
child remains a ward for the period authorized as if his 
term of wardship had not expired. 

[1966, c., 13, s. 33; 1970, c. 17, s. 7] 

2 0 0  

R. 5 .A .  19 7 (  
c .  4 5  a s  ar 
5 . A .  1 9 7 1 ,  
c .  15 
s . 5  and 5 . 1 
1 9 7 2 ,. c .  1 1  
s .  5 

except secti< 
and section j 
subsection ( :  
(as am 19 7 2  c 

s .  5 

R o  5 . A .  1 9 7 0 , 
S e  33 (4 )  



- f4)' rf the J)arents or guardian of a ehild who has been J)laced in an institrrtion subject to payment being made iby the p�ents or guardian neglect to visit or to eontribute.to the support of the child, the person in charge of the Institution shall, after the neglect has continued for a period of �o months, immediately notify the Director thereof in wr1ting. . � 
(5) Upon receipt of the notification the Direetor shall investigate the facts and take sueh action in the interest of the child as he considers necessary� · 

5 4 .  tl l Excep t  as otherwis e  provided in this section , 
an order o f  adoption shall not be made 

2 0 1  

R . S . A .  19 7 
c .  4 5 ,  s .  
and (5 ) 

without the consent of the guardian of the child s  

( 4) The consent of a guardian is not required if . , 
- ---- - - ---- - - --- --- , ·--·-·-----

(b) the guardian is under a duty to provide care and i 
maintenance for the child and has neglected to do so, 

-

1 2 . The Trustee Act 

32. (1) Where·a�n-- Pf'O:Perty is held by trustees in trust "' 
for an infant, e�the .� · olutely or contingently

.
. on his at

taming the age of years or on the occurrence of any 
event prior to his attaining that age, the trustees may 
at their sole discretion pay to the guardians, if any, of the 
infant, or otherwise apply for or towards the maintenar� �cation of the infant, the whole or any part of the lB9' �:whielr such inimrt is inHtJed -in.. respec.t of -thg · �' whether there is. any ·fund applicable for the 
same purpose or any other person bound by law to provide 
for such maintenance or €ducation Ol'/ not . 

. (2) The trustees shall accumulate all the residue of the 
income by way of compound interest by investing it and 
the resulting income thereof from time to time in pro
per securities for the benefit of the person who ultimately 
becomes entitled to the property from which such accumu
lation arises. 

(3) Notwithstanding subsections (1) and (2) , the trust
ees at any time if it appears to them expedient may apply 
the whole or any part of such accumulations as if the same 
were part of -the income arising in the then current year. 

[R.S.A. 1955, c. 346, s. 27] 
: 

R. S . A .  1 9 7 (  
c .  3 7 3 ,  s .  
am. S . A .  1�  
c .  1,  s .  2 :  



-- � - �  
(4) This section applies to trusts created by instrument or otherwise prior to January 1, 1975. 

- - · �-- � - � -----�-- - � - -- · - --· . 
32.1. (1) Where any property is held by a tr_ustee in trust _ for any person for any interest whatever, whether con

tingent or vested either defeas� or indefeasibly, the 
trustee may in his discretion 

-
(a)  in the case of a beneficiary who is an infant 

(i) pay to the parent or guardian having custody 
or control of the infant, or 

(ii) othenvise apply for his maintenance, educa
tion, benefit or advancement; 

or 

(b) in the case of a beneficiary \Yho is not an infant 
and not immediately entitled to payrr.ent . of the 
income, pay to that beneficiary or on his behalf fo1· 
his maintenance, education, benefit or advancem�nt, 

the \Vhole or any part of the income of the property so held 
in trust. 

(2) The pov.-er conferred b:.- this section may be exerci�ed 
\vhether or not there is any other property or fund applic-

- able ·for the same purpose Ol' a!ly person bound by law to 
provide for the beneficiar�-. but the power conferred by � - this section is subj.ect_jQ___£!1Y _prior interests . .  QJ -�hs.rges �-
affecting:_ the pronerty. �-32.2{1) The trustee shall accumulate the inco�"!e by · 
·way of compound interest by investing it and the 1·esulting · 
income thereof from time to time in authorized im-est- -
ments. 

' �-�::""!:��; �, .. 

2 0 2  



(2) Subject to section 32.1, the trustee shall hold the ·· accumulations as follows : 
(a) where the beneficiary is entitled to payment of the 

income when he attains majority, for him at that 
time ; 

(b) where the beneficiary is· entitled to the payment of 
the income at a time subsequent to attaining major
ity, then for him at that time ; 

(c) where the beneficiary is the vested owner of the pro
perty from which the income comes, but his interest 
is subject to defeasance and he dies prior to de
feasance, whether or not his death causes the de
feasance, for his personal representative as part of 
his estate ; · 

(d) in all other cases, as an accretion to the capital of 
the property from which the accumulations arose. 

(3) The trustee may at any time, if it appears expedient, 
pay or· apply the whole or any part of the accumulations as 
if it were part of income for the · purpose of section 32.1. 

( 4) The trustee may pay or apply income or accutnula-
tions for past · e education, benefit or advance-
ment of th eneficiary. 

(5) ..S..ection 32.1 and this section extend to a vested 
annuity in like manner as if the· annuity were the· income 
of property held by a trustee in trust to pay the income 
therefrom to the annuitant for the same period for which 
the annuity is payable, and accumulations made during the 
infancy of the annuitant shall be held in trust for the 
annuitant absolutely. 

{6) Section 32.1 and this section �av effect if and 
so far only as a contrary intention is no expressed in the 
instrument, if any, creating the tru , and have effect 
subject to the terms of that instrument and to the provi 
sions therein contained. 

(7) For the purposes of subsection (6) ,  a direction to 
accumulate does not constitute a contrary intention. 

(8) Section 32.1 and this section apply to trusts created . 
by instrument or otherwise on or after January 1, 1975. 

-, 

2 0 3  

R . S . A .  19 7 0 ,  
c .  3 7 3  as am 
S . A .  1 9 7 4 , 
c .  6 5 ,  s .  9 ( 5 )  



- ---.-- - --------

33. (1} Where 
(a} any property either real or personal is held by

trustees in trust for an infant either ab�olu orl 
contingently on his attaining the age o - _b1ears 
or on the occurrence of any event prior to ·s at
taining that age, and 

(b) the in�ing from the property is insufficient 
for the maintenance and education of the infantJ" 

the trustees by leave of a judge of the Supreme Court. to be 
obtained in a summary manner, may sell and dispose of any 
portion of such real or personal property and pay "the whole 
or any part of the money arising from the sale, to the 
guardians, if any, of the infant or otherwise apply . it 
for or towards the maintenance or education of the infant. 

(2} Where the whole of the money arising from the 
sale of the real or personal property is not immediati!ly 
required for the maintenance and education of the infant 
then the trustees 

{a) shall inYest the surplus moneys and the resulting 
income therefrom from time to time in proper 
securities, 

(b) shall apply such moneys and the proceeds thereof 
from time to time for the education and mainten
ance of the infant, and 

--- - - -- . .  --- ------�----------- - - - · ·  

(c) shall hold all the residue of the moneys and interest 
thereon not required for the education _and main
tenance of the infant for the benefit of the person 
who ultimately becomes entitled to the property 
from ·which such moneys and interest arise. · 

[RS.A. 1955, Ce 346,. S. 28] 

(3} This section applies to trusts created by instrument/
�r otherwise prior to January 1, 1975. 

- � - � - ---- �----�··----·-·--·-·-- --·��-------- ---

------ --------- - - - - - - - - - -------- -- --------

33.� (1)  Where 
(a) any property either real or personal is held. by a 

trustee in trust for any person for any interest 
whatever, whether contingent or vested either de-
feasibly or indefeasibly, and · 

(b) the income arising from the property is insufficient 
for the maintenance and education of the benefi
ciary, 

the trustee by leave of a judge of the Supreme Court, to be 
obtained on application by originating notice of motion, 
may sell and dispose of any portion of such real or personal 
property and pay the whole or any part of the money arising , 
from the sale, to th

_
e guardians, if. any, of the beneficiary 01� 

otherwise apply it for or towards the maintenance or edu- i 
cation of the beneficiary. t . I 

2 0 4 
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I I 
(2) Where the whole-of the-money arisini from the sale _ ·of the real or personal property is not immediately re

quired for the maintenance and education of the beneficiary 
then the trustee 

(a) shall invest the surplus moneys and resulting in
come therefrom from time to time in authorized 
investments, 

(b) shall apply such moneys and the proceeds therefrom 
from time to time for the education and mainten
ance of the beneficiary, and 

(c) shall hold all the residue of the moneys and interest 1 
thereon not required for the education and main- / 
tenance of the beneficiary for the benefit of the '. ·1· 
person who ultimately becomes entitled to the 
property from which such moneys and interest � 
arise. · · I 

(3) This section applies to trusts created by instrument - ;  
or otherwise on or after January 1, 1975. 

' 

1 3 p The Public Trus tee Act .  

\: 

Maintenance and Education of Infants. 
8. (1) Where an infant is entitled to share in the estate 

- of an intestate and the share has been paid to the Public 
Trustee as guardian of the estate of the infant or for the 
benefit of the infant, or where property is held by the 
Public Trustee as trustee for an infant and such property _ is not subject to the terms of a will, trust deed or other 
instrument governing the trust� the Public Trustee may, · 

(a) if the shar� or property of the infant does not 
exceed in value the sum of $10,000, 
(i) from time to time expe�d, or advance to a 

person who has the lawf custody of the in-
fant, such sum or sums the P� · 
deems necessary for cir towards the mainten-
a�on of the infant, and · 

(ii) for the purpose of subclause (i) reso1-t to � and se}�erl any oUh�al-or 
personal property heldOiilJe'haii'Of the mfanl:, 

------ . or .. 
(b) if the share or property of the infant exceeds in 

value the sum of $10,000, 
(i) apply the �e from the share or property 

for the maintenance or education of the in-
fant, and 

· 
(ii) from time to time apply to a judge of the 

Supreme Court on summary application for an 
order authorizing him to exnend, or to advance 
to a person having the laWful custody of the 
infant, so much of the share or property for 
the maintenance and education of the infant 
as the judge deems proper. 

(2) Upon the making of an order under subsection (1) .  
clause (b) , subclause (ii) the com·t, for the purpose 
of making the payments or advances a:1thorized by g1e 
order, ma:r authorize the sale or conversiOn of any of Lt1e 
real or personal property held by the Public Trustee on . 
behalf of the infant. [R.S.A. 1955, c. 266, s. 8] ;·-; 

2 0 5  

R . S . A . 19 7 
c .  3 0 1 ,  s .  
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B o  FEDERAL LEGISLATION The Divorce Act and the Criminal Code 
are of concern here . 

1 .  The Divorce Act 

In this Act 

n child" of a husband and wife includes any person to 
whom the husband and wife s tand in: loco ·parentis and 
any person of whom either of the husband or the wife 
is a parent and to whom the other of them s tands in 
loco parentis ;  

n children o f  the marriage" means each child o f  a 
husband and wife who at the material time is 

(a) under the age of s ixteen years , or 

(b ) sixteen years o f  age or over and under their 
charge but unable , by reason of illnes s ,  
disability (or other caus e )  to withdraw himself 
from their charge or to provide himself with 
necessaries of life ; e • •  

1 .  On a petition for divorce i t  is the duty o f  the 
court 

(e) where a decree is sought under s ection 4 ,  
to refuse the decree if there are children 
of the marriage and the granting of the 
decree would prej udicially affect the making 

R .. S . C .  1 
c �  D- 8 

of reasonable arrangements for their maintenance • • •  



10 .. Where a peti tion f or divorce has 
b e en pres ented , the court h aving 
j uri s di c ti on to grant relie f  in . 
respect thereo f may make such interim 
�ders as it tl1inks f i t  and j us t  

· 
� 
( a )  for the pa}�en t  o f  alimony or 

an alimentary pension by either 
spous e f or the maintenance of the 
other pending the hearing and 
determination o f  the p etition , 
accordingly as the court thin�s 
reasonable having regard to the 
means and needs ·of each o f  them; · 

(b� for the maintenance of and the 
custody , c are and upbring ing of 
the chi ldren of the marriage pending 
the hearing and determination of 
the petition ; or 

( c )  for relieving either spous e of any 
subsis ting obl i gation to cohabit 
w-ith the o ther . 

11 . (1 ) Upon granting a decree n i s i  of d?-vorce ,  
the court may , if it thinks it fit and 
( just to do s o  having regard to the 

CQnduct of the parti es · a

.

nd the condi tion , 
me��d other circums tances of eacJ:; of 
them , ake one or more of the fol 1m·nng 
orders namely : ' \.  �-- ., (. S\.L"- �� 

\Uw..Y:..y" (.�\ � . .  · - �  (a ) an orcfer requiring .the� to 
s ecure or to p ay such lump sum o r  
periodi c sums· as the court thinks · 
reasonabl e  for the mc-- intenance of 

(b ) 

___. 
(i ) the wife , 

(ii ) the chi ldren o f  the marriag e , 
or 

( i ii ) the 't·Ti f e  and the children o f  . 
the marriag e ;  

an order r��uiring the._Qto s ecure 
or to p ay suc h  1tL.--np sum or periodic 
sums as the court thinks reasonab l e  
for the maintenance o f  

i 
f; 

2 0 7  



( 2 )  

(i ) the husband , 

(ii ) the children of the marriage ,  
----------or 

( i i i )  the husband and the children 
of the marriage ; and � 

(c ) �n

· 

order providing fo� the �stody, 
care and upbringing of the �,ildren 
o f  the marriage . · 1 I 

An o rder �� pursuant to thi s  s ection 
may be v� from time to time or 
res� by the cour� that made the 
order �f it thinks it

.
��it and j us t  to do 

so having regard to ttle con�U£t of the 
parties s ince _j;:.h� making of the order 
or any change in the condition , �n) 
o r  other circ��s� o f  either of 
them . · 

s . l2 where a court makes an order pursuant to section 
10 or 1 1 ,  it may 

(a )  direct that any alimony , alimentary pension 
or maintenance be paid either , to the husband 
or wife , as the cas e  may be , or to a trustee 
or administrator approved by the court ;  and 

(b ) i�pose such terms , conditions or restrictions 

2 0 8 

as the court thinks fit and just. 1 9 6 7� 6 8 ,  c .  2 4 ,  S o  12 c 



� .  The Criminal Code 

196. In this Part 

� 

� --·· - ·--- -· ·-----·-�- .. .. -- ---"··-· ·----· -··---- · - ----
''guardian" includes a person who has�ok� the custody-¥ · or control of a child. 1953-54, c. 51, s. 185. 1 \ 

Duties Tending to Preservation of Life 
DUTY OF PERSONS TO PROVIDE .NECESSARIE5--0ffence-Punishment-
Presumptions. � 

r 197. (1) E,·ery one is under a legal duty 

(a) as a �t, foster parent, gu� or he,ad of a family, to 
. provide necessaries of life for a child under the age of sixteen 

� ��s; 
-. · d to prov.Ide · ·· ' � · - , -a ... (b) as a marne per?on, · -:·  --:>= - · 
necessaries of life to his spouse ; and� 

l 

(c) to provide necessaries of life to a person under his charge 
if tha� person 1\ • -':> CJvtl'\,\WJ � "'-l.,UJ �J'\- (V\A{/t,\1AL{-e,(;\ 

(i) is unable,foy reason of detention, a�, illness, insanity · 
or o�e, to '\\<ithdraw himse!f from that charge, and 

(ii) is unable to provide himself with necessaries of life. 

f (2) Every one commits an offence who, being under a legal duty 
ithin the meaning of subsection (1),  fails without lawful excuse, 

he proof of which lies upon him, to perform that diily;-if-'" 
(a) with respect to a duty imposed by paragraph (1) (a) 

or (b), 

\ 

(i) the p erson to whom the duty is owed is in de�ute or 
necessitous circumstances,� 

(ii) the failure to perform the duty endangers the life of the 
person to whom the duty is owed, or CSU$8 or is likely to 
�he healtlu![_that person to he endan&_ered pe�c 
�tly; or .. 

(b)- with respect to a duty imposed by paragraph (1) (c), the 
failure to perform the duty end�ers the life of t!t�son to 
whom the duty is owed or causes o�Iyt�e health 
of that person to be-injurec:Lperma�n y. · · --·--- ·---

2 0 � 
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i 

(3) Every one who commit& an o.ffenee under subseetion (2) is l :  
guilty of ; \ (a) an indictable offence and is liable to imprisonment for two \ . 

years; or l 
(b) an offence punishable on summary conviction. 1� 

t 4) For the purpose of proceedings 
-under this section, Ll 

-
r !  

(a) evidence that a person has cohabit,.. �l 
ed with a person of the opposite sex . 1 
or has in any way recognized that � 
person as being his spouse is, in the i. 
absence of any e\·idence to the con
trary, proof that they are lawfully -
married ; 

( b )  evidence that a person has in any � 
wny recognized n child as being his 
child is, in the absence of any eviden-
ce to the contrary, proof thnt the child 
is his child ; 

(c) evidence that a person has left 
his spouse and has failed, for a period 

-

of any one month subsequent to the 
time of his so leaving, to make prov- -
ision for the maintenance of his spouse 
or for the maintenance of any child of -
his under the age of sixteen years i::. 
in the absence of any evidence to the -
contrary, proof that he has failed with
out lawful excuse to provide necessaries 
of life for them ; and 

(d) the fact that a spouse or child 
is receiving or has received necessaries 

· of life from another person who is not � 
under a legal duty to provide them is · 
not a defenceJ 

ABA1"'iD0N1NG CHILD. � .;�· 
200. Every one who unlawfully akandons or exposes a child who is 

under the age of ten years� so that its life is or is llkely to be endanc 
gered or its health is or is likely to be permanently injured, is guilty 
of an indictable offence and jg liable to imprisonment for two years. 
1953-54, c. 51, s. 189. 

2 1 0  

R . s . c  .. 1 9 7 (  
C- 3 4 ,  s .. 1!  
as am .. s . c .  
19 74-7 5 ,  c .  
s .. 8 
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3 5 .  ( 1 )  A parent , guardian , o r  other person who has R. S . A.  1 
actual custody o f  a child , s .  35 as 

( a )  who through necessitous circumstances , illness S . A. 197 
or other mis fortune likely to be of a temporary c. 15 s . 
duration , is unable to make adequate provis ion 
for the child ,  or s . A. 197 

( b )  who is unable to provide the s ervices required 
by the child because of the special needs of 
the child , 

may enter into an agreement with the Director to have 
the child p laced in the care or custody or under the 
control or supervision of the Director for the purpose 
of making adequate provis ion for the child or for 
providing services or care required to meet the child ' s  
special needs . 

( 2 )  The agreement may provide that the cost of 
providing the maintenance or services or both for the 
chi ld shall be apportioned between the Director and the 
parent , guardian or other person . 

no sec . ( 3 )  

( 4 )  The Director may , if he considers it to be in 
the best interests o f  the child , terminate the ' agreement 
and cuase the child to be broqght before a j udge and in 
that case the child shall be deemed to be apprehended 
under section 15 as of the date of termination of the 
agreement and sections 16 to 3 4  apply mutatis mutandis .  

( 5 )  For the purpos e  of enforcing ,an order or agree
ment made under this section a j udge of the j uvenile 
court , on the application of 

(a)  the �Director , or 

(b)  the Director of Maintenance and Recovery , may 
issue a summons to any person who has been 
ordered to pay or who has agreed to pay any 
money and has not paid any or all of the sums 
payable , and Part 4 of The Maintenance and 
Recovery Act , except section 5 9  and section 61 , 
subsection .( 1 ) , app lies with all necessary 
modifications to the proceedings . 

t 

c .  18 s .  

S .A .  197 
c. 15 s .  

3 6 .  A person in whose care a child i s  placed under this ( R. S .A. 
Part and a person interes ted with the care of any such 1 c .  4 5  s 
child shall , at all reasonable times , permit the Director , 
a child welfare worker or a person authorized by the 
Director in writing in that behal f to visit the child 
and to inspect any place where the child may be or reside . 
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