I. INTRODUCTION

The intent of this memorandum is to examine the
purpose and ifunction of sections 97 to 103 of the Alberta
Land Titles Act'z and to determine whether sections 98 to

103 should continue to be included in.the Act. The sections
in issue provide:

97. (1) When any land for which a certificate of title
has been granted is intended to be leased or demised for a
life or lives, or for a term of more than three years, the
owner shall execute a lease, in Form 16 in the Schedule.

(2) Every such instrument shall, for descripticn of the
land intended to be dealt with, refer to the certificate of title
of the land, or shall give such other description as is neces-
sary to identify the land.

(3) A right for the lessee to purchase the land deseribad
in the instrument may be stipulated in the instrument, and
if the lessee pays the purchase money stipulated, and other-
wise observes his covenants expressed and implied .in the
instrument, the lessor is bound to execute a transfer to the g
lessee of the land, and to perform all necessary acts by this ;

Act prescribed for the purpose of transferring the land
to the purchaser.

(4) No such lease of mortgaged or encumbered land is
valid and binding against the mortgagee or encumbrancee
unless the mortgagee or encumbrancee has consented to the
lease prior to its being registered, or subsequently adopts it.

[R.S.A. 1955, . 170, s. 98]

98. In every such lease, unless a contrary intention
appears therein, there shall be implied the following coven-
ants by the lessee, that is to say:

(o) that he will pay the rent thereby reserved at the |
times therein mentioned, and all rates and taxes
that may be payable in respect of the demised land
during the continuance of the lease;

(b) that he will at all times during the eontinuance of
the lease keep and at the termination thereof yield
up the demised land in good and tenantable repair,
accidents and damage to buildings from fire, storm
and tempest or other casualty and reasonable wear
and tear excepted. [R.S.A. 1955, ¢. 170, s. 99]

89. In every sucn lease, unless a different intention
appears therein, there shall also be implied the following
powers in the lessor, that is tosay:

(z) that he may, by himself or his agents, enter upon
the demised lands and view the state of repair
thereof, and may serve upon the lessee, or leave at
his last or usual place of abode, or upon the demised
land, a notice in writing of any defect, requiring
the lessee within a reasonable time, to be therein
mentioned, to repair the same, in so far as the
lessee is bound to do so;



(b) that in case the rent or any part thereof is in
arrear for the space of two calendar months, or ‘n
case default is made in the fulfilment of any
covenant, whether expressed or implied in_the
lease, on the part of the lessee, and is continued for
the space of two calendar months, or in case the
repairs required by the notice, as aforesaid, are
not completed within the time therein speciﬁed, the
lessor may enter upon and take possession of the
demised land. [R.S.A. 1955, ¢. 170, s. 100]

1C80. In any such case the Registrar, upon proof of his
satisfaction of lawful re-entry and recovery of possession
by a lessor, or his transferee by a legal proceeding, shall
malke a2 memorandum of the same upon the certificate of
title and upon the duplicate thereof when presented to him
for that purpose, and the estate of the lessee in the land
thereupon determines and the Registrar shall cancel the:
lease if delivered up to him for that purpose, but the
lessee is not thereby released from his liability in respect.
of the breach of any covenant in the lease, expressed or|
implied. [R.S.A. 1955 c. 170, s. 101]

101, (1) Whenever in any lease made under this Act the
forms of words in column one of Form 17 in the Schedule
and distinguished by any number therein are used, tre
leagse shall be taken to have the same effect and be
construed as if the words used had been those contained
in column two of the said Form and distinguished by the
same number.

(2) Every such expression of words shall be deemed a
covenant by the lessee with the lessor and his transferees, ,
binding the former and his heirs, executors, administrators |
and transferees, but it is not necessary in any such ]easeK
to insert any such number and there may be introduced |
into or annexed to any of the expressions in column one!
any expressed exceptions from the same, or expressed’
gualifications thereof respectively, and the Tike exceptions
or gualifications shall be taken to be made from or in cor--
responding expressions in column two.

[R.S.A. 1955, ¢. 170, s. 102]

%02. (1) Whenever any lease or demise required to
be registared by this Act is intended to be surrendered and
the surrender thereof is effected otherwise than through the
operation of a surrender in law, the Registrar shall, upon
the production to him of the surrender in Form 18 in the
Schedule, make a memorandum of the surrender upon the
certificate of title in the register and upon the duplicate
certificate.

(2) When the memorandum has been so made the estate
or interest of the lessee in the land vests in the lessor or
in the person in whom, having regard to intervening cir-
cumstances, if any, the land would have vested if the lease
had never been executed.



(3) Notwithstandiny subsection (1), no lease that is
subject to mortgage or encumbrance shall be surrendered
without the consent of the mortgagee or encumbrancee.

[R.S.A.1955, c. 170, s.103]

303. (1) Any person claiming to be interested in any
land for which a certificate of title has been granted may
apply to & judge for a certificate that any lease or demise
registered pursuant to the provisions of this Act has ex-
pired, and the judge upon being satisfied that the lease oxr
demise in respect of which the application is made has

expired and is no longer of any force or effect, may grant
a certificate to this effect,

. |

(2) Upon the certificate being filed with the Registrar
he shall cancel the registration of the lease or demise men-
tioned in the judge’s certificate and any caveat based on
the existence thereof, and make an entry of such cancella-
tion in the register and upon the certificate of title to the
land affected thereby, and upon the duplicate certificaie Ofl

titie thereof, upon the same being produced to him for this!
purpose, -7 ’

A lease has been defined as:

". . . a conveyance by which a person

having an estate in hereditaments transfers

a portion of his interest therein to another,
usually in consideration of a certain periodi-
cal rent or other recompense, and it imports

that kxclusive possgssion is given of the
premises conveyed."

Stouds Judicial Dictionary defines a lease as follows:

"A lease doth properly signify a demise
or letting of lands, rent, common, or any
hereditament, unto another for a lesser
time than he that doth let it hath in it.
But the word 'lease' does not in law
import a written instrument except, it may
perhaps be added, in those cases where, by

statute, a writing is 1§equired, or where
a writing is implied."

A lease is not defined in the Alberta Land Titles Act
(hereinafter referred to as the Act).
been said that:

However it has



"Apart from the need for registration
common to all dealings . . .[see s. 65
Alta. Act] a lease of land under the Real
Property Act differs but little from a
lease under the general law. A lease for
a term not exceeding three years (one year
in the esase of South Australia), which
does not need to be registered, does not
differ at all from a lease under the general
law. Accordingly the subject of leases offers
little scope for comment which is referable
to the Torrens system, as distinct from the
general field of law relating to landlord
and tenant."

This memorandum will review historically the
Alberta statute law regarding land leases and will review
comparatively the statute law in other Torrens jurisdictions.
It will also review the available case law in order to
determine whether there are problems in content or wording

which require changes in any of the above-mentioned sections.

IT. EXPOSITION

A. Legislative History of s. 97

The legislation equivalent to section 97 of our
present Act first appeared in western Canada as s. 70 of
the Territories Real Property Act5. That provision was
in all essential elements the same as the present section;
thers have been no significant alterations other than the
relatively minor one of dividing the section into four

partsG.

B. The Effect and Application of s. 97

(1) s. 97(1)

Where any land for which a certificate
of title has been granted is intended to
be leased or demisad for a life or lives,



or for a term of more than three years,
the owner shall execute 3 lease in Form
Sixteen of the schedule.

This provision assures the lessee for a life or lives
or for a term of more than three years of the right to
protect his interest by registering his lease and thereby
giving notice of it to any purchaser of the reversion. The
Land Titles Office will refuse to register any lease which
does not substantially conform to the requirements of Form
16 in the Schedule.

When third parties become involved the need for formality
and for registration become most important, that is, when
the lease is for a life or lives or a period of more than
three years. Should registration not occur the bona fide
third party acting on the faith of the register can take
the property free and clear.

Johnson, J.A., in Protective Holdings v. M & P Transport

Ltd., enunciates this principle when he states:

"By virtue of these provisions [s. 63(1),
S. 64(1) (d) and s. 203 of the Act] the owner
of land acquired by transfer is not affected
by notice of any unregistered interest in the
land unless it is an interest 'implied' unde:
the Act. The appellant, in accepting the
transfer in June, 1960, was unaffected by any
notice under which the respondent held the land
because the lease was for more than three years
and was unregistered. It coulg have ignored
the respondent and its lease."

Woodman and Grimes state that:

"Registration of a lease is thought also to
be an advantage to the lessor, as it protects
him from liability on the covenant for quiet
enjoyment after he has disposed of the reversion;
see, g.9., Munro v. Stuart (1924) 41 S.R. (N.S.W.)
203."




The onus is upon the lessee to protect himself.
Should he not register his interest he can be ejected by
a subsequent purchaser, who, as owner of the fee simple,

is entitled to possession of the property.

In the case of DiGiacinto v. Horncastle, where

the buyer of the fee had constructive notice of a lease
for a period greater than three years, the court held
that the buyer acquired the property free of the lesses's

. 10 . . -
interest. By the New Brunswick Registry Act actual
11

notice was held to be required.

The term of the lease is the significant factor
affectine the possibility of registration under section
97(1), The Land Titles Act does not make any provision
for the registration of a lease for a term of three years
or less. Section 97(1) deals only with a lease for more

than three years or for a life or lives.

The determination of the term of the lease has
caused some difficulty in the past but now appears to be
settled. Scott, J. in Le Corporation Episcopale de St.

Albert v. Sheppard & Co.12 followed the case of Hand v.

Hall and held that a lease for a year certain in which
the right was reserved to the tenant to renew from year
to year for a term exceeding three years from the making

was not a lease for more than three years and was therefore
within the exception [s. 64(d)]

The major issue arising from the application of
the section concerns the question whether a lease for a
period not exceeding three years can be registered.

14
Thoms argues:



(The question of whether or not a lease for a period not exceeding
three years can be registered was answered in the negative by the
master of titles of Saskatchewaﬁ] He pointed out that the only
provision in the Saskatchewan Land Titles Act for the registration
of a lease is contained in s. 92 (r) which concerns itself only with a
lease. “for a life or lives or for a term of more than three years”
and this is borne out by s. 60 (s) which provides that the land men-
tioned in any certificate of title shall by implication and without
any special mention, unless the contrary is expressly declared, be
subject to, inter alia, “any subsisting lease or agreement for a lease
for a period not exceeding three years where there is actual occupa-
tion of the land under the same.” The learned master went on to
say that the argument that because leases for a term of less than
three years are not directly prohibited from registration therefore
they may be registered is faulty. The system of land registration
in force in Saskatchewan is a statutory one, the provisions of which
are set forth in The Land Titles Act.] No instrument can therefore
be registered in a land titles office unless it is one of the instru-
ments whose registration is provided for and in form and execution
econforms with the requirements of that Act.’] Certain decuments,
although valid in the sense of securing substantial interests in iand,
cannot be registered simply on account of their not being in compli-
ance with the forms prescribed by the Act. EOrdmaml‘ this class
of document can and should be protected by caveat, but in the case
of a lease for a term of not more than three years where there is
actual occupation of the land, there is no necessity for this as the
lessee is protected in his rights by s. 60 (t) of the Act without any
enecial mention in the certificate of title.}l There is a_very practical

reason why the lease for a term of three years or less.should not
be registered, and that is s the Aq Act provides that ‘“upon registration
of the lease the registrar shall retain _possession of the duplicate
certificate of title on behalf of all persons interested in the land
covered thereby’” (u).

In other words, one result of the registration of a lease is the im-
pounding by the registrar of the duplicate certificate of title and
the lessor may very reasonably object to this impounding except in !
the case of a lease for a life or lives or for a term of more than’
three years. Even if a lessor consents at the time to the registra-
tion of the lease, there would seem to be nothing to prevent his
repenting his good nature and subsequently demanding back his
duplicate certificate of title from the registrar, as the registration
would be at best only a voluntary one not provided by the Act (v)




The practical reason for not registering a lease
for a term of three years or less noted above does not apply
in Alberta. 1In this province the duplicate certificate of
title is sent to the conveyancer after the Land Titles
Office has completed the registration.15 However, there
may be some practical difficulty in obtaining for registration
the duplicate certificate from the lessor, especially since

he is not bound in any way to provide it.

Registration of a lease for a term of less than
three years would be valuable where s.:264 (1) (d) the
exception to indefeasability does not apply. That is,
where there is no actual oecupation of the land by which
the purchaser would acquire notice of the lessee's
intereest. A lessee for a term of less than three years
and not in possession of the land has no protected
interest under our Act, unless he chooses to place a

caveat on the property.

The Regiétrar in Alberta will not register a
lease for a term of less than three years. However, an
example to the contrary is to be found in New South Wales
where the common practice to lodge leases for a period
not exceeding three years for registration has been con-

firmed: Parkinson v. Braham [1962] N.S.W.R. 16516 The

judgment in the Parkinson case sheds little light on the
reasoning behind the courts decision. Owen, J. cites

the cases of Dockrill v. Cavanaughl7, Arnold wv. Wallwork18

and Beckenhamm and Harris's book on the Real Property Act

at p. 122 where it is said that:

"Registration of leases is also
desirable in the interests of the
lessors. In the event of sale or
mortgage of land subject to an un-
registered lease, the lessee may be



evicted by the predecessor or mortgagor
and the lessor become liable to the lessee
under his covenant of quiet enjoyment.

In practice, leases for any term, if they
comply with forms required by the AE§'
will be accepted for registration."

Else-Mitchell, J. at page 172, discusses the
issue and refutes the argument that only leases for a term
of more than three years are registrable. He appears to
rely on "the regular practice, for a long period, of
registering leases for less than three years"20 and the
wishes to "conform with the practice of conveyances and

decisions of the court".

Any court deciding the issue in Alberta would
not encounter the same difficulties as those above. There
is no. practice at all of registering leases for a term
of less than three years, neither are there precedents
to follow. The protection of the lessor by allowing such
registration would have some merit. However, would
the administrative difficulties likely to ensue warrant
~such a change in practice or policy especially in view
of the fact that a lessee who wishes to protect himself

may lodge a caveat expressing his interest in the property.
(ii) s. 97(2)

Every such instrument shall, for
description of the land intended to be
dealt with, refer to the certificate of
title of the land, or shall give such
other description ag,is necessary to
identify the land."”  [my underlining]

Section 2, ch. 11 of the Act provides as follows:

"tland or 'lands' means lands, messuages,
tenements and hereditaments, corporeal and
incorporeal, of every nature and description,
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and every estate or interest therein, whether
such estate or interest . is legal or equitable,
together with paths, passages, ways, water-
courses, liberties, privileges and easements
appertaining thereto and trees and timber
thereon, and mines, minerals and quarries
thereon or thereunder lying 93 being unless
any are specially excepted:"

Section 97 (2) provides for the proper description

of leased property. The Alberta Land Titles Practice Manual

states that all of the requirements of transfer as to the
description of the land apply to the description of the
land in the lease. 4 The legal description must be the

same on the lease as in the title; if the lease is for
part of the parcel, the consent of the Planning Authority
must be stamped on the lease pursuant to sections 23 ancd 24

of the Planning Act?5

Form 16 provides for the description of the
property as follows . . . part of . . . section . . .

township . . . range . . . (or as the case may be).

Section 97 is of procedural importance and has
an obvious effect and application - - the accurate deter-
mination of the property demised. It follows that if
it is possible to accurately describe the "land", in order
to differentiate it sufficiently from neighbouring or
adjoining "lands" that the requirements of the section
have been filled.

The question has arisen whether it is possible
to register a lease for a portion of a building or
property for which a certificate of title has been
registered. The practice at the Northern Alberta Land
Titles Office is not to do so. In Alberta it is possible
to obtain a certificate of title to part of a building if the

application conforms to the requirements of the Condominium
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2 . .o
Property Act.6 That Act is a specialized one and not

applicable to the vast variety of possible instances where

registration may be desired.

This question has been answered positively in

Saskatchewan by Milligan J. in Re Land Titles Act: Re

2
Northern Crown Bank.7 He decided to allow the registration

of a lease of a special area, such as a basement, ground
floor, second floor, provided there is a certificate from
a Saskatchewan surveyor that the premises are actually

part of the lot. The court held:

"With this condition, I see nothing in
The Land Titles Act to prevent a lease
for any part of the land owned by the
lessor being registered, and in the lease
the area to be leased should be described
as a part of the land, whether it is §he
basement or a room in the top story.

The section of the Saskatchewan Land Titles Act interpreted
by the court in this instance does not differ from s. 97(2)
of our Act. Collins beginning at 861 in his mannual Land _

Titles In Saskatchewan discusses the method used in that

province for registering leases of property in shopping
centres. Such ieases are not registered in Alberta, despite
the fact that the relevant sections of the Act are virtually
the same as in Saskatchewan (see Appendix). Their position

as relates this matter is set out below:

Leeses in Shopping Centres

The usual pattern in modern shopping centres is for a
large area of land tc be set aside for use as a sho opping "plaza®
A relatively small portion of this zrea will be devoted to the

erection of some 20 or more shops; the remainder will be devoted
to parking area, acce““ ways en 1d possibly landscaped areas. The

wnole of tz: area will be s cwn as one lot or parcel {cr possibly
two lots) on a plan of SU“u visicn i record in the laznd titles
office. This plan will not show *he land taken for particular shops

or for parking and zcc ess,
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out the parking and other areas. Each shop will then be leased for
a perlod (usually 20 or 30 years) to a retail company. This lease
will, in addition, confer rights to use the parking and other areas
in common with all others similarly entitled. These rights will-
consist of easements of right of way and parking and will be appurt-
enant to the leased premises. Modern shopping habits make these
rights very important to the shopkeeper and they therefore form an
essential part of the lease. The practice is often for a lease in
this form to be protected by way of caveat. No special problem
occurs when this course is taken. However, a lessee's solicitor
will often wish to have the lease itself registered. Registrars
will therefore need to know:

{1} whether such a lease is registrable;
{2) if so, the proper manner of registration; and

{3) whether a plan of survey should be required under -
section 104

The short answers to these guestions are:

- |
i

(1) Yes, provided (a) the lease is in Form L; [ ¢l Tovin 4|

(b) it is for a term of more than three years;

(c) it is clear that both the shop itself and
the area over which easement rights are
granted are contained within the limits 01
a particular certificate of title;

{(2) mhe lease should te endorsed on the certificate of +title in this

way "as to the portion of Parcel A shown outlined in red on the
plan z2nnexed to the lease and as to rights of access and other.
zzsements cover other pecrtions of Parcel A". It will be shown in this

) w

v or zny abstract of title.

'y

{3} A plan of survay shculd not normeaily be reguired for registra-
ticn of <he usual kind of lease but I think a plaa of survey should
te reguired for a long leazse (e.g. 75 years or more) or a mortgage
or Lrensfer of a portion of the parcel.
i ;
These short answers should, perhaps, be expanded as

5'1'1,,__:__ .

rolLlcws

sorm L

“he esssential features of Ferm L, are:-

ey the lessor decliares himself to be the registered cwner of
“h Temised:
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(b) that the term of the lease and the rent are clearly set out;

(c) that the lessee declares his acceptance of the lease.

o

gy

As long as the document displays these features, it should not
rejected on account of any small verbal divergence from Form L.
It will be observed that Form L itself envisages that -. ‘hts

of way and other easements may be leased along with the land.

The demised premises

The lease will relate to the shop itself of which excius-
ive possession is given, and to the parking areas znd vehicular and
" pedestrian ways etc. to which the lease gives only a use in common
with others. These areas, of necessity, will be defined by refer-
ence to a plan attached to the lease. This plan will normaliy bhe a
print of the architect's drawing of the site layout and will te
drawn in accordance with professional standards of draughtsmanship.
Any attempt to use a rough sketch not meeting these standards should

be resisted.
The remarks of Milligan, M.T. quoted above in regard to

leases of suites in a dbuilding apply equally to cases of leases in
shopping centres. The lease will usually be in some such forr as

the foliowing:

"A.B. Ltd., being registered owner of Parcel A in. .......
according to a plan of record in the land titles office for uh(
ceosesscscccssssesliand Registration District as No. c.iccioceccc coca

hereby leases to E.F. Ltd. all that portion of the said Parcel A
shown edged red on the plan annexed hereto together with the store
erected thereon and together also with the right for the said T.F.
Ltd., its servants, agents and licensees *0 use for the purpose of
access to and egress from the said store the portion of the said
Parcel A shown on thne said plan as access way and for the purpose
A cr. the

of vehicular parking the portiorn cf the said Parcel A shown con

said plan as parking space
to be held by the said Z.7. Ltd. as tenant......... "

In this case, it is clear from the wording that the lezse
is limited, as regzrds toth the shop premises and *he access and
parking areas, to land within the confines of Parcel A shown on

plan of survey, of reccrd in the Land Titles Office. The registrar
is thus left in no doubt as to which certificate of title is affected.

O (Y]

»

not

ade on ths certificste of

It is iwporfan that
ed over other portions
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title that rwghts of access, e t

“he parcel A prospective les r pagee can then sze., v
feferrlrg 2 the lezses themse , Izh portﬁnns ~ozve heen 1ot as
ihops and over which porticns ts in common have bheen grariyoo.
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The registrar would be in no position to guarantee the

Lim’ts of any of these pOV*"onse Fach person searching the title
and the instrument would have tc satisfy himself as to the extent
of each lease. ror this reason, the registrar must not issue an
abstract for part of the la nQ, nor allow title to be Spllu. If 2t
any time, the developing ¢ mpany desires to divide up its holalngs;
this should be done by plﬂn of survey and when such a plan is sent
by the Chief Surveyor to a registrar for comment, the registrar
should discuss with the Chief Surveyor the means by which the plan
can enable him to decide which leases fall on either side of the
new boundary line. However, this is not likely to be of 'requent
cecurrence; any such plans are likely to be of portions not
affected by the shop leases, but which are to be devoted to service y
stations and similar purposes.

[ad ]
#Cersif cates of Lease and Certificates of Charge

These will be issued in the ormal way;

. ) h 5 in neitner case
411]1 any reference to land descriptions appear. ‘

The rtificates of title
-3 at L1 to a shopping centre will bear =
number of endovsements and theose relating to the shop leases will

take up more space than usual Vvae large for
tak . m of certificate should
therefore always be used. ¥ 2 ) should

(iii) s. 97(3) Option to Purchase

In the Acts of Alberta, Canada and Saskatchewan

a lease may stipulate a right or option by the lessee to

purchase the leased land.34

97(3) A right for the lessee to purchase
the land described in the instrument may
be stipulated in the instrument, and if
the lessee pays the purchase money stipu-
lated, and otherwise observes his covenants
expressed and implied in the instrument,
the lessor is bound to execute a transfer
to the lessee of the land, and to perform
all necessary acts by this Act prescribed
for the purpose of transferring the land
to the purchaser.



. . . . 35 .
Ewing, J.A. in the case of Yanik v. Conibear defines

an option:

"An option is a right acquired by contract
to accept or reject a present offer within a
limited, or it may be, a reasonable, time in
the future. It is to be distinguished from
an agreement for sale in that, inter alia,
the option ordinarily is signed only by the
optionor; and there are no covenants initially
binding on the optionee."

By this section Alberta also imposes a statutory duty
on the lessor to execute a transfer of the property subject to
a registered lease and option to purchase agreement. Woodman
and Grimes referring to the equivalent section in their Act
state in their book The Torrens System in N.S.W., at page 262,
that:

"[the section] Gives the lessee whose lease
contains an option to purchase the equivalent of a
registered contingent interest in the demised
land. Provided the lessee complies with
the stipulated conditions precedent there
is nothing that the lessor, nor any successor
in title to the reversion, can do to deprive
the lessee or his successor§6of the right
to purchase the reversion."

However, this interpretation is partially dependant upon the
extended meanings given to lessor and lessee under s. 3(b)
of their Act which are deemed to include "the executors,

administrators.and assigns of such person."37
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In Alberta the same reasoning may not apply
as there appears to be conflict whether or not an option can
"be assigned. C.P.R. v. Rosin (1911) 2 O.W.N. 610 held that
an option cannot be assigned by an optionee before it is
exercised, unless the option expressly or by necessary intend-
ment, provides that the benefit of the option is for the
optionee and his assigns. There was also the view that an
option, being an interest in land, is assignable unless there
is something in the context to show that it is personal to
the grantee-optionee: Griffith v. Pelton (1958) 1 Ch. 205;
In Re Button's Lease; In Man v. Brittin (1964) 1 Ch. 263. The

latter two mentioned cases also express doubt as to whether
an assignment by a lessee of his lease includes, without express
mention, an option to purchase the fee simple included in

the lease.38

One may ask why the option to purchase has been singled
out as a specifically registrable interest whereas the Act
extends no specific protection to the lessee by reason of

his lease containing an option to renew.
Baalman discusses the issue:

"The general scheme of the Torrens statutes
seems to have been, in the first place, to
confine one instrument to one purpose.and to
make that purpose attainable only by a formal
registration. In the second pmlace, to exclude
from the benefit of registration, instruments
which did not create rights in rem. Registra-
tion of a lease including an option to purchase
the reversion, offends both these principles.
Probably the practice at common law of including
options in leases was too well settled and too
convenient to the parties, to justify being
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abrogated merely on the ground of principle.39

Dr. Helmore, in his book, The Law of Real Property in

N.S.W. finds the solution to the apparent anomaly in the

rules of English common law:

"An option for renewal runs both with the
land and the reversion at law as well as in
equity, and so binds successors in title of
the lessor and enures to the benefit of
successors in title af the lessee. But an
option to purchase the freehold when included
in a lease is purely collateral, is not
incidental to the relationship of landlord
and tenant, and does not run with the land.
It is on the same fgg&ing as an option to
purchase 'in gross'.

The option to purchase contained in a lease is not a term of
the tenancy.4 Notice of a lease, its terms and conditions
would not constitute notice of an option to lease contained
in the lease. By specifically allowing registration of the
option the Act provides for the benefit and burdens of the

option to run with the land.

The majority of the High Court in the New Zealand
case of Fels v. Knowles42 in their consideration of the

equivalent section to s. 97(3) state the reasons for inserting

such a provision in the Act:
"l. to authorize the registration of a lease
containing a right to purchase.

2. to give notice of the convenant to persons
dealing with the land.

3. to make the covenant  run with the reversion."

Woodman and Grimes determine the reason for the

enactment of the equivalent of our s. 93(3) as:



18

"Probably because the practice at common
law of including in leases options to purchase
was so well settled, and so convenient to the
parties, s. 53(3) was enacted to resolve any
possible doubt as to the juridical status of
such an option. The only practicable alter-
native _machinery would be to call upon each
optionee, at his peril to protect his right
by caveat, on the basis that his option creates

such an4§nterest in land as will support a
caveat.

Registration of an Option to Purchase

It has been said that "registration of a lease containing
an option, while it lasts, cures inherent defects in the granting

. 4
of an option at least in favour of a bona fide transferee". 4

However, Francis contends that not all kinds of defects
could be cured by registration of the lease embodying the
option, particularly those which are nugatory rights such as

~where an option were void for uncertainty.

The Registrar must guard against including in a statutory
instrument a further estate or interest which would not be
indicated in the register by the registration of the instru-

ment.46 For "nothing can be registered, the registration of

7
which is not expressly authorized by statute."4

I have been unable to locate any cases which deal
specifically with void options which have been registered
and relied on by third parties. Any person relying on the
registered notation of a lease containing an option to
purchase would naturally apprise himself of the terms and
conditions therein. If the defect Francis speaks of were not
really apparent on the face of the instrument I believe the
subsequent purchaser would be able to rely on the mirror

principle.
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. AU . . 4
In Waimia Sawmilling Co. v. Waione Timber Co. 8

the Judicial Committee of the Privy Council adopted the words

of N.Z.C.A. in Fels v. Knowles49where it said:

"Everything which can be registered gives,
in the absence of fraud, an indefeasible title
to the estate or interest or in the case in
which registration of a right is authorized,
as in the case of easements or incorporeal
rights, to the right registered."

In the Canadian case of M. Rumsly Co. v. The Registrar
of the Saskatcheswan Land Registration District (1911) 4 S.L.R.
466, Lamont J. said at p. 474:

"It is not the intention of the Land Titles
Act to provide for the registration of all
agreements or arrangements whick a man may
enter into in respect of his land, but only
for those instruments specifically mentioned
in this Act. If a man executes an agreement
in respect of his land the registration of
which is not provided for in the Act, the
document may be enforceable as against the
owner, but it is not registrable in the
Land Titles Office. The system is not
intended to restrain a man's dealings with
his own land, but it limits the class of
documents which can be registered to those
specified in the Act, and a man cannot
obtain registration of a non-registrable form
if the effect is to vary the legal conseguence
of the latter. The result of such taking
is to prevant the registration of that instru-
ment which would otherwise be registrable."

In Re North-west Televhones Co. Limited (1909) 25 L.R. 379,

Newlands J. said:

"The system of land registration in force in
this Province is a statutory one, the provi-
sions of which are sat forth in the Land
Titles Act. No instrument can therefore be
registered in a land titles office unless it
is one of the instruments whose registration
is provided for, and in form and execution,
conforms with the requirements of that Act.”
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The option to purchase, being an equitable interest
in land, not running with the land and nnt a term of the tenancy
but collateral to the lease, would not be "registrable" in

the M. Rumsly Co. sense as part of a lease. If the act did

not specifically include a provision making the option
registrable in a lease, the only method a lessee would have

to protect his interest would be by caveat.

The case of Woodall v. Clifton, [1905] 2 Ch. 25 (C.A.)

decided that a covenant giving an option to purchase was not

one running with the land and, by virtue of the English

Grantees of Reversions Act,s0 with the reversion, so as to
enable the assignee of the lessor to be sued. Where specific
performance cannot be granted, such as where the rights of

bona fide purchasers without notice have intervened, then

damages may be recovered from the vendors for breach of contract,

but not from such innocent purchasers.51

It is submitted that registration of the option to
purchase as an instrument gives notice to the world of
the optionee's right to purchase and guarantees that right
even in the face of a sale of the reversion to a third party
subsequent to registration. The optionee would be entitled
to specific performance of the land in question from the
transferee of the reversion, rather than only an action for

damages against the optionor.

Little has been recorded in Canada discussing the
the effects of registration of an instrument. However, such
is not the case in Australasia and Edwards, J. in the case

of Horne v. Horne52 makes the following remarks:
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"It lies upon the party claiming registration
to produce to the registrar an instirument which
is valid and entitled to registration under
the provisions of the Act. If, however, innocently,
he produces for registration an instrument which
from its own inherent defects, apart from any
question of defect of title or authority in the
registered proprietor under whom he claims or
purports to claim, is not entitled to registration,
then, even though he honestly believes such
instrument to be valid and entitled to registration,
he cannot himself take advantage of such registra-
tion, although a bona fide purchaser for value
could do so (Ex parte Davy, 6 W.Z.L.K. (C.A.)
960; Gibbs v. Messer, 1891 A.C. 248; Moore V.
Public Trustee 20 N.Z.L.R. (C.A.) 288"

Tha reason of dicta in the Alberta case of St. Cermain

53 . . . .
v. Reneault is consistent with that of the previously men-

tioned Horne case. The St. Germain case held that as the

option to purchase was invalid up to the moment of registration
that statute [Land Titles Act] could not be used by the

lessee to give validity to the option. However, going further

the court stated as dicta that a person purchasing from the
original lessee and relying on a registered lease containing
an option to purchase clause and acting on the faith of

such registration would be entitled to claim the benefit of
the section [to be granted specific performance on fulfillment

of the conditions precedent].

Since an option to purchase for valuable consideration

and, a fortiori, a binding agreement to purchase foxr valuable

consideration in futuro, create an equitable interest in th
land, and the registration of the lease containing the option
or covenant has the effect of imputing notice of the existence
of this outstanding equitable interest, and the even more
drastic effect, no doubt, of notifying this outstanding
equitable interest on the register, it would seem that the
"indefeasibility" provisions of the enactments could not

4
operate to protect a registered proprietor against it.s'
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(iv) s. 97(4)

No such lease of mortgaged or encum-
bered land is valid and binding against the
mortgage or encumbrance unless the mortgi.gee
or encumbrancee has consented to the lease
prior to i§§ being registered, or subsequently
adopts it.

History of Section

The equivalent of s. 97(4) has been a provision
present in the Alberta Land Titles system since 1906. From

that time to the present the wording has not been changed.

The Saskatchewan and Manitoba Acts also contain such
a provision.56 The only differences between the three
provincial enactments are that the Saskatchewan section
requires the written consent of the mortgagee while the

Manitoba section does not to refer to subsequent adoption.

Meaning of the section

If the owner of land mortgages it and thereafter

leases it, the lease is binding upon the tenant, who is not
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permitted to dispute his landlord's title, and s¢ long as

the mortgagee does not interfere with the tenant's possession
tha mortgagor may receive the rent and distrain for it. The
lease is also binding by estoppel on the mortgagor and all
persons claiming under him except the mortgagee, and gives

to the tenant a sufficient interest in the equity of redemption

to entitle him to redeem the mortgage.57

A lease made after the land has been mortgaged; unless
it is made by authority of the mortgagee or pursuant to a
power to lease contained 'in the mortgage, is not at common
law binding upon the mortgagee. The mortgagee, SO soon as
he becomes entitled to possession under the mortgage, may
without notice eject a tenant who has been let into possession

under the lease.

A lease by a mortgagor is, therefore, subject to the
mortgage. A registered lessee, like any other registered
proprietor, holds his interest subject to any interest recorded
on the Register prior to registration of his lease [s. 58 of

our Act]?9

Section 97(4) is a codification of the common law
and invalidates, as against a mortgagee or encumbrance, a
‘lease to which he has not consented prior to its registration,
in the sense that he may exercise his powers in a manner

. ) 60
which could overreach the lessee's interest.

In New South Wales, this section, because it contemplates
a lease which is necessary to be registered, has been held not
to refer to a "verbal lease".

A different point of view on the effect of N.S.W. s. 53(4)

(our s. 97(4)) is expressed by Owen J. and Else-Mitchell
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in Braham v. Parkinson [1962] N.S.W.R. 165, who see no warrant
for limiting the effect of the subsection to leases which
are required to be registered and extend it also to leases

which may be registered.62 However, the Parkinson reasoning

allowing registration of leases for a period of less than

three years has not been accepted in Canada and it can probably
be assumed that the effect of s. 97(4) would be limited to
registered leases, following the previously cited Daniherr63

case.

Where a mortgagor in possession makes a lease after
the mortgage, reserving the rent, the mortgage apart from
statute cannot; by merely giving the lessee notice of the
mortgage and that principal and interest are in arrear, establish
the relationszhip of landlord and tenant?4 Such a relationship

can only be created by a contract assented to by both parties.65

With regard to a lease by the mortgagee alone, at
common law, he equally with the mortgagor, was unable to grant
a valid lease withou the concurrence of the mortgagor. It
is apparent, therefore, that apart from express agreement or
statutory provisions, that once land has been mortgaged, that

a lease binding on both mortgagor and mortgagee can onlwv be

made by the concurrence of both parties.66

(v) s. 98

In every such lease, unless a contrary
intention appears therein, there shall be
implied the following covenants by the
lessee, that is to say:

(a) that he will pay the rent thereby reserved
at the times therein mentioned, and all rates
and taxes that may be payable in respect of
the demised land during the continuance of

the lease;

(b) that he will at all times during the con-
tinuance of the lease keep and at the termination
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thereof yield up the demised land in good
and tentantable repair, accidents and damage
to buildings from fire, storm and tempest
or other casus%?y and reasonable wear and
tear excepted.

History of s.. 98

This section has been present in Alberta since its

inception in western Canada as s. 71 of the Territories Real

Property Act68 of 1886, the equivalent of section 98 has

remained consistent in wording and intent.

Comparison with other Provinces

The Saskatchewan and Manitoba Acts differ from Alberta's
in that they do not imply a covenant to pay all rates and
taxes, but rather to pay the rent only.69 Manitoba's Act
differs from those of Alberta and Saskatchewan by excluding
the words "or other casualty" [our s. 98(b)] and including
"lightning" after "fire".70 British Columwbia has not included

implied covenants in a lease in their Land Registry Act.7l

Application and Effect of s. 98

Kerr states in his book The Principles cf Australian
Land Titles:72

"The covenants contained in a lease are
such as are agreed upon by the lessor and
lessee, subject to any overriding statutory
provision. If the contract for a lease is
silent as to covenants, then under the
general law covenants are implied to pay
the rent and taxes (except the lessor's
taxes), and to keep up and deliver the
premises at the end of the term in good
repair. Under the Torrens System however,
if a contract for a lease is silent as
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to the covenants to be inserted therein,
then all either party can demand is the
execution of the lease in statutory form,
in which lease no covenants will be
specified, but certain covenants wi%%

be implied by the Torrens Statute.”

It should be noted that there is no statutory implied
covenant for quiet enjoyment and it is not one of the "usual"

covenants which will be implied by Hampshire v. Wickens?

However, a covenant for quiet enjoyment will be implied from

the relationship of landlord and tenant.74 In Renshaw v. Moore

(1917) 34 W.N. (N.S.W.) 95 at 97, Cullen C.J. held that there
"was nothing in the Act to get rid of the old principle of
law that "He who lets agrees to give possession', or to impose
a liablitity on the tenant to go on paying rent although he

does not get the land out of which the rent is to issue".
Woodman and Grimes consider the issue:

"Therefore, a lessor will be exposed to the
risk of an action if the lease is not registered
and the interest of the lessee is subsequently
defeated by registration of a transfer of the
reversion. The problem has now to some extent
been solved by the inclusion of [s. 64 (1) (d)],
providing for protection of leases not exceeding
three years. Where the lease is for a period
in excess of three years [s. 97(1)] it requires
execution of an approved form which must be
registered, leaving the lessee little choice
in the matter of registration. Because a lessor
is not usually in position to force registration
of the lease and, further, the unregistered
lessee can be overreached by a registered
transferee of the reversion, thus exposing the
original lessor to action upon any covenant
for quiet enjoyment contained or implied in
the lease, it is desireable to qualify the
covenant for guiet enjoyment by a provision
that, if the lease should remain unregistered,
the covenant should not extend 8 the acts of
a transferee of the reversion."
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From the above suggestion the question arises whether
it would be advisable to insert as a point of clarification an

implied covenant for limited quiet possession in the Act.
The implied covenants under the Act may be expressly
negatived or modified by express declaration in the instrument

"or endorsed thereon.

The Implied Covenant to Pay Rent

The implied covenant to pay the rent by the statutory
lease reserved at the times therein mentioned will have the
same effect as an express covenant to that effect contained

in a general law lease.

Under the general law the proper place to make paymenfs
of rent is upon the demised premises, hence the landlord had
to go to the rented premises to collect the rent, unless there
was an express covenant to pay the rent. When there is an
express covenant to pay the rent, it is the duty of the tenant
to seek the landlord out, and pay him.77 By virtue of the

implied covenant this would be the duty of the leSSee.78

The implied Covenant to Pay Rates and Taxes

A covenant to pay taxes, was held to be a "usual"
covenant, implied when a lease is silent as to the covenants
contained in the lease.79 However, the question of what
constitutes "usual covenants" 1is one of fact gleaned from
the evidence as to modern practices among conveyancers and

from standard books of reference on the subject80 and therefore

is subject to change. The inclusion of this implied covenant
in the statute is a codification of the common law and
depends upon a policy decision in preference for greater

clarity. In view of the fact that Saskatchewan, Manitoba
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and British Columbia do not include such a covenant in their
Acts, its presence appears not to be strictly necessary to

the Land Titles System.

The Implied Covenant to Repair

"Between landlord and tenant, apart from
statute and in the absence of express agree-
ment on the part of the tenant to repair,
there is no obligation on the tenant to put
or keep the demised premises in repair; there
is, however, an implied covenant by the tenant
to treat the premises in a tenant-like manner,
which may be displaced by express agreement.
And, in the case of agricultural property,
the duty is cast upon the tenant to cultivate
in a husband-like way in accordance with the
custom of the country; and this duty may also
be displaced by an express agreement. Gaferally

2 L W "8
speaking a tenant may not commit waste.

As in the case of a covenant to vay rent, a covenant
to repair imposes an absolute obligation for the non-performance
of which the covenantor remains liable, notwithstanding that
owing to some extraneous cause beyond his control he is

unable to execute the necessary work.

Cheshire sets out the extent of the obligation to

repair:

"After making due allowance for the locality
character and age of the premises at the time
of the lease, the tenant must keep them in the
condition in which they wggld be kept by a
reasonably minded owner."

He continues:

. . . it is generally admitted that such
epithets as 'good', 'perfect' or 'substantial'
do not increase the burden counted by the
simple word 'repair'. By way of caution, it
should be noticed that, it the premises are
in a state of disrepair at the beginning of the
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the lease, a covenant by the tenant to 'keep'
them in repair obliges him to put them
the repaired state at his own expense."

William discusses the meaning of "good and tenantable
repair" at p. 477:

"Under an agreement to keep a house in good
and tenantable repair, and so leave it at the
expiration of the term, the tenant must, if
the premises are out of repair when he takes
them, put them in good tenantable repair:
Proudfoot v. Hart (1890), 25 2 B.D. 42 (C.A.)
But if there is a general covenant to repair,
the age and general condition of the house at
the commencement of the tenancy are to be
taken into account: Lister v. Lane and Nesham
[1893] 2 Q.B. 212 (C.A.) (a tenant who enters
into an old house is not bound to leave igsin
the same state as if it were a new one)."

Therefore, it is the lessee's duty to keep the premises

as nearly as may be in the same state in which they were
at the time of the demise by the timely expenditure of money
and care, but their age and condition must be considered

and due allowance made for fair wear and tear.86

The Alberta case of Telfer Brothers v. Fisher (1910)

15 W.L.R. 400 was an action for breach of the statutory
implied covenant to repair under s. 98 contained in an
unregistered two year lease. Even though the lease was
unregistrable it was stated to be made pursuant to the

Land Titles Act, and was in the form prescribed by the Act
for leases for terms exceeding three vears. It was expressed
to be made subject to the covenants and powers implied

except as therein modified.

The defendants leased the building and three months
later all three floors collapsed.

The court held that there was.nothing to prevent the
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parties from contracting themselves into the terms of the

Land Titles Act, where they would not otherwise have been

bxought within them and they had so contracted. Therefore,

the covenant for repairs was implied in the lease and the
lessees were bound thereby and were liable to rebuild the

whole building. Since the plaintiffs had rebuilt the structure
the defendants were liable to the amount properly expended

to them.

The court also found that the parties, having coven-
anted to restore the building were bound to do so, even if

there were some latent defects in its construction.

Held, also, that where the tenants covenant to
repair contains no provision as to notice the landlord is
under no obligation to give the tenant notice to repair before

doing the repairs himself and proceeding to recover the cost.

The collapse of the building did not come within the
exception as to "other unavoidable casualty" in the express
provision of the lease, or within the exception of "accident

or other casualty" in the implied consent.

It is usual to éualify the the covenant to repair
by a clause to the effect that the covenantor shall not
be liable for "fair wear and tear". The effect of these words
is to exempt the covenantor from liability for damacge
that is due to the ordinary operation of natural causes,
always presuming he has used the premises in a reasonable
manner.87 But where the defect, though initially due to
natural causes, will obviously cause further and lasting
damage unless rectified, the clause will not continue to
avail a convenantor who stands idly by and allows the

ravages of time and nature to take their course.
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The obligation to keep the premises in a tenant-like
manner, implied in the absence of express provision to repair
by stature or ctherwise is an expression, according to
Cheshire,89 which is obscure if not unintelligible. All that
it means apparently is that the tenant must do such work as
is necessary for his own reasonable enjoyment of the premises.
There is some authority for the view that he must keep the
premises wind and water tight in the sense that, although he
is not bound to do anything of a substantial nature, he must
carry out such repairs as are necessary to prevent the property
from lapsing into a state of decay.91 The existence of thus

obligation has been doubted by the Court of Appeal.92

The inclusion of the words "or other casualty" in
the exceptions to the requirement to repair has been inter-
preted broadly by the Saskatchewan District Court in the case
of Roberts v. McMannis [1935] 1 W.W.R. 193. 1In that case it

was held that the words "or other casualty" are not restricted

to a casualty of the same nature as fire, storm or tempest,
but mean any unforeseen and unavoidable @ccurence as distin-
guished from a happening which could have been avoided. It
was held also that the word "fire" because of its conjunction
with the words preceding and following it, must be limited

to such fires as are purely accidental. No person is liable

for any fire accidentally began.

The Lessors Remedy for Breach

The lessor's remedy for breach of the general covenant
to repair is an action in damages. Where the action is
brought by a lessor against his lessee during the currency
of the tenancy, the true measure of damages is not the
sum required to put the premises into repair, but the loss

to the landlord measured by the depreciation in the saleable
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value of his reversion. At the end of the term the landlord
is entitled to recover the amount necessary to put the
premises in repair, and where there has been a recovery during
the term but no repairs have been executed, the damages at

the end of the term would be the amount necessary to put

the premises in repair less the amount before recovered, and

a sum for such depreciation as would have accrued had the

repairs been executed during the term.93

Where a lessee covenants to deliver up the premises
in good repair at the end of the term, but fails to do so,
the lessor is entitled not only to the cost of putting them

in repair, but also to compensation for the non-user of

the premises while undergoing repairs afterwards.94

From the foregoing it can be seen that the covenants
expressed in s. 98 are not simply todifications of common
law, but rather co beyond it and thereby serve a useful

purpose in further protecting the landlord's interests.

(vi) s. 98 Implied Powers of the Lessor

"In every such lease, unless a different
intention appears therein, there shall also
be implied the following powers in the lessor,
that is to say:

(a) that he may, by himself or by his agents
enter upon the demised lands and view the
state of repair thereof, and may serve upon
the lessee, or leave at his last or usual
place of abode, or upon the demised land,

a notice in writing of any defect, requiring
the lessee within a reasonable time, to be
therein mentioned, to repair the same, insofar
as the lessee is bound to do so;

{b) that in case the rent or any part thereof
is in arrear for the 'space of two calendar
months, or in case default is made in the
fulfillment of any covenant, whether expressed
or implied in the lease, on the part of the
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lessee, and is continued for the space of two
calendar months, or in case the repairs required
by notice, as aforesaid, are not completed within
the time therein spacified, the lessor may

enter ggon and take possession of the demised
land."

(vii) s. 99

History and Comparison of s. 99

The equivalenti of section 99 first appeared in

western Canada as section 72 of the Territories Real Property

AC%GOf 1886. It has remained essentially unchanged since
that time.

The Acts of Saskatchewan, Manitoba and Canada contain
provisions allowing the lessor to enter and view the leased
property and demand repair within a reasonable time and to
re—-enter and repossess upon default in payment of rent or
the performance of any covenant.97 British Columbia has
included similar conditions as optional provisos in the

Short Form of Leases Act.98

Saskatchewan has also included in their ecuivalent
of section 99 a provision allowing re-entry if anyone 1is
convicted of keeping a disorderly house on the premises.
Alberta has a similar provision in Form 17 of the Schedule

Short Covenants in Lease, covenant 5.

The Effect and Application of s. 99

The powers contained in a lease are such as are agreed
upon between the lessor and lessee, subject to any overriding
statutory provision which has not been negatived by the parties.
Under the common law, if the contract for a lease is silent

as to powers, the lessor has no right to enter and view the
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premises to determine what repairs are required99nor has

he a right of re-entry; re-entry for breach of covenant

can only be exercised when such right is expressly reserved
in the lease or is given by statute.100 Under the Torrens
System, however, if a contract for a lease is silent as to
the powers to be inserted therein, all either party can
demand is the execution of the lease in statutory form and
certain powers will be implied by virtue of the Torrens

1
Statute. 01

The effect of section 99 is essentially an expansion of
the lessor's rights under the general law. Hogg believes
the lessor's rights under the general law remain unimpaired

when he says:

"Notwithstanding the power of re-entry on
breach of covenants, the lessor is entitled
to have the lessee restrained by injunction
from committing such breaches [eg. waste].
There seems no doubt that a lessor has the
same powexr tolgistrain for rent as under the
general law."

The usual remedy for breach of the covenant to repair is
damages-lo3 - Thus the statute expands the lessor's remedies

when re-entry and forfeiture are allowed.

The right of re-entry and forfeiture is advantageous
to the lessor. It relieves him frmm the necessity of complying
with the strict common law rules governing making a demand
for rent in the instance where the rent is two months in

- 104
arrears.

Under this statutorily imposed forfeiture clause
the lessor reserves to himself a right to re-entry and the
lease continues unless and until he exercises it; the lease

105
is thus voidable by the lessor (but not the lessee). The
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virtue of this is that the lessor, if he finds himself
saddled with in impecunious tenant who is a persistent defaulter
in the payment of rent, may regain possession instead of

being driven to constant litigation.106 .

A proviso for re-entry and forfeiture acts as a
further safeguard to the landlord to ensure the observance

of all the other covenants.107

When a landlord is entitled to re-enter, he can
enforce his right either by making peaceable entry on the
. . . 109
land or by commencing an action for possession. However,
in order to have the registrar to make an appropriate memor-

andum on the certificate of title by the decision in Re Tucker

and Armourlloproof must be shown that a civil or criminal

proceeding or inquiry in which evidence was, or could have

been given or an arbitration took place.

(viii) s. 100 Registrar!s Duties upon re-entry

"In any such case the Registrar upon
proof to his satisfaction of lawful re-entry
and recovery of possession by a lessor, or
his transferee by a legal proceeding shall
make a memorandum of the same upon the
certificate of title and upon the duplicate
thereof when presented to him for that purpnse,
and the estate of the lessee in the land
thereupon determines and the Registrar shall
cancel the lease if delivered up to him for
that purpose, but the lessee is not thereby
released from his liability in respect of
the breach of any covenant in the lease,
expressed or implied.

History and Comparison of s. 100

While the reesistration of a lease confers on the

lessee an indefeasible title, at least where the instrument
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creating it is a valid one, the nature of the estate makes
it but a conditional indefeasibility. It is dependent upon
the observance by the lessee of covenants and conditions
contained in the lease. Section 100 recognizes the right

of the lessor to defeat the registered title by re-entry

and recovery of possession by a legal proceeding while main-

taining the lessee's liability in respect of any breach.

Since its inception in 1886, the intent of the equiva-
lent of section 100 has remained constant though the wording

has undergone some changes not worthy of mention.

The Acts of Alberta, Saskatchewan and Canada make
mandatory a notation of re-entry on the certificate of title
upon proof of a legal proceeding. In addition, the cancella-
tion of the leaszipld title kecomes mandatory upon delivery
of the lease.lll The Real Property Act of Manitoba makes a

similar provision except that the district registrar "may
[my underlining] cancel any leasehold title issued in
respect of the land and dispense with the production of

the duplicate certificate of title for the leasehold estate."112

It can be argued that Manitoba's position is the
better one as it eradicates the necessity for the lessee's
co-operation in clearing the register of his defunct estate
while leaving the Registrar with discretion in the matter
of cancellation. There may be situations where such dis-

cretion could be of some value.

British Columbia's Land Registry Act also contains

such a provision however it is of a permissive rather than

mandatory nature and requires thirty days' notice to the

lessee or purchaser before cancellation may be made.114
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The Application and Effect of s. 100

To justify the recording of re-entry and recovery
of possession in the Register, the Registrar must be satisfied
that there has been a lawful re-entry and recovery of possession
by the lessor. The simple act of taking peaceful posseséion
by the lessor is not sufficient to remove the lease from

the register.

The registrar's action is authorized only when thexre

is recovery of possession by a legal proceeding for the following

reason:

"The consequences of the registrar's act point
also to the conclusion that Parliament could
not have intended to permit the cancellation of
the lease on the bare taking of possession
perhaps without the knowledge of the lessees.
For many years the courts have relieved against
the consequences of forfeiture for nonperformance
of covenants and particularly the covenant to
pay rent, but in the present case how could the
lessee, assuming that he had the right to relief,
obtain redress and repossess himself of the
property? His lease being cancelled and his
estate in the land being determined, he is
prohibited by The Land Titles Act from maintaining
an action for ejectment without which he could
not regain possession against a resisting lessor."

115

Woodman and Grimes state in reference to the Real
Property Act of N.S.W. s. 55 that:

"There is nothing in the Act to suggest that
physical exclusion of a defaulting tenant is a
condition precedent to recording in the Register
of the determination of a lease by re-entry.
The Act is concerned with title - not with
physical occupation - and "possession® must be
taken to mean possession at law. Whether or
not a. lessor who has re-entered succeeds in
ejecting an ex-tenant who has become a
trespasser is a question wit%lghich the
registrar is not concerned."
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Section 100 is a housekeeping section making it
possible for the registrar to keep affected certificates
of title currently accurate in order to reflect a true

pi¢ture. to the bona fide purchase for value.

(ix) s. 101 Short Form of Leases - Wording

101. (1) Whenever in any lease made under this Act the
forms of words in column one of FForm 17 in the Schedule
and distinguished by any number therein are used, the
lease shall be taken to have the same effect and be
construed as if the words used had been those contained
in column two of the said Form and distinguished by the
same number.

(2) Bvery such expression of words shall be deemed a
covenant by the lessee with the lessor and his transferees,
binding the former and his heirs, executors, administrators
and transferezs, but it is not necessary in any such lease
to insert any such number and there may be introduced
into or annexed to any of the expressions in column one
any expressed exceptions from the same, or expressed
gualifications thereof respectively, and the like exceptions
or qualifications shall be taken to be made from or in cor-
responding expressions in column two.

To enable the shortening of the language of leases
the Torrens-statutes provide short forms of covenant with
their statutory interpretation, e.g. covenants to cultivate,
fence,; not to assign etc.'.l The parties may by express words

add to or modify any short form.

These short forms are of distinct practical value,
allowing speedy preparation of leases when time is short
and providing a more complete explanation of certain covenants

for the uninformed.



FORM 17

(Section 101)
SHORT COVENANTS IN LEASE.

COLUMN ONE

1. Will not, without leave
lin writing, assign or sub-
et.

2. Will fence.

3. Will cultivate,

4. Will not cut timber.

5. Will not carry on of-
fensive trade.
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COLUMN TWO

1. The covenantor, his ex-
ecutors, administrators, or
transferees, will not, during

the szaid term, transfer, as- '

sign or sublet the land and

premises hereby leased, or
any part thereof, or other-

wise by any act or deed pro-
cure the said land and prem-

ises, or any part thereof, to |

be transferred or sublet
without the consent in writ~
ing of the lessor or his trans-
ferees first had and obtained.

2. The covenantor, his ex- .

ecutors, administrators, or
transferees will during the
continuance of .the said -term
erect and put upon the bound-

aries of the said land, or omn :

those boundaries on which no
substantial fence now exists,
a good and substantial fence.

3. The covenantor, his ex-.
ecutors, administrators, or:
transferees, will, at all times ;
during the said term, culti-’

vate, use and manage in a
proper husbandlike manner,
all such parts of the land as
are now or shall hereafter,
with the consent in writing
of the said lessor or his trans-
ferees, be broken up or con-
verted into tillage and will not
impoverish or waste the same.

4. The covenantor, his ex-
ecutors, administrators, or
transferees will not cut down,
fell, injure or destroy any liv-
ing timber or timber-like tree
standing and being upon the
said land, without the consent
in writing of the said lessor
or his transferees.

5. Th: covenantor, »is ex-
ecutors, administrators, or
transferees will not, at any
time during the said term,
use, exercise, or carry on, or
permit or suffer to be used,
exercised or carried on, in or
upon the said premises, or
any part thereof, any noxious,
noisome or offensive art,
trade, business, occupation or
calling, and no act, matter or
thing whatsoaver shall at any
time during the said term be
done in or upon the said
premises, or any part there-
of, which shall or may be or
grow to the annoyance, nuis-
ance, grievance, damage or
any disturbance of the occu-
piers or owners of the adjoin-
ing lands and properties.

[R.3.A.1970. c. 198. Schedule. Form 171
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History of s. 101 and Form 17

Since its first appearance as section 74 of the

Territories Real Property Actllghe equivalent of section

101 has remained constant in its meaning and intent. Over

the years the wording, punctuation and layout have undergone
changes apparently in the interests of greater clarity, however
the effect of the section appears not to have changed. The
covenants contained in Form 17 today are exactly the same

in all respects as those set out in Form I of the Territories

Real Property Act.119

Some sort of short form of leases is common to the
legislation of all the western provinces and also Ontario.
Alberta and Saskatchewan make provision for Short Forms in
the Land Titles Act while British Columbia, Manitoba and

Ontario have created separate Acts fulfilling the same function.

Common Covenants

See attached page.

120
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Covenants Implied by the Land Titles Acts

The implied covenants and powers of sections 98 and
99 of our Act are covenants common to all western provinces
and Ontario. The major difference between the provinces
arises from the effect given the covenants. In Saskatchewan
and Alberta and Canada the following covenants are automatically

implied by the Land Titles Acts and must be either expressly

negatived or altered to change their effect:

- to pay rent

- to repair, reasonable wear and tear and damage
by fire, lightning and tempest or other causes
excepted

- to leave in good repaire

- to enter and view and leave notice in writing
to repair etc.

- proviso for re-entry and possession for default

in rent of two months or default in any other covenant

It should be noted that Alberta is the only province
of the five under comparison which makes specific provision

for the tenant to pay rates and taxes in the Land Titles Act.

Otherwise, the inclusion of other covenants found
in the short forms is optional according to the wishes of

the parties.

Covenants in the Short Forms

a. Common to all

All of the provinces have included the following

convenants in their short forms sections [see Table]

- to keep up fences
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- not to cut down timber
- will not assign or sublet without leave
-~ a proviso for re-entry [after a default in

rent for fifteen days however]

b. What we have and others don't

Alberta, Saksatchewan and Canada include a short
covenant in a lease prohibiting the carrying on of offensive
trade. Ontario, Manitoba and British Columbia do not have
such a covenant.

The Saskatchewan Land Titles Act}21 s. 121 (c), gives

a right of re-entry if the lessee or any other person is

convicted of keeping a disorderly house on the demised

premises.

Section 17(2) of the Manitoba Landlord and Tenant
Act122 provides that the landlord shall have a right of

re-entry if the tenant or any other person is convicted
of keeping a disorderly house within the meaning of the

Criminal Code (Canada), on the demised premises or anv part

thereof. By section 17(1l) this provision applies to every

demise, whether by parol or in writing whenever made.

By s. 185 of the Criminal Code, R.S.C. 1970, c. C-34
everyone as owner, landlord, tenant, occupier, or agent,
knowingly permits a place to be let or used for the purposes
of a common gaming house or common betting house is guilty
of an offence, and . 193(2) (c) contains similar provisions
relating to common bawdy houses. In the latter case,
where a notice of conviction has been served on the owner,
landlord or lessor, and such person fails forthwith to
exercise any right he may have to determine the tenancy or

right of occupation of the person so convicted, and thereafter
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implied from the use of the word "lease". But the qualified
covenant above is confined to the acts of the lessor, and
those lawfully claiming under him. When the lessee under
such a lease is evicted by title paramount to the lessor,

he cannot recover under the covenant, nor on the implied
covenant contained in the word "demise" as it is controlled

by the express covenant for quiet enjoyment.l3l

In the absence of fraud or a contractual right to
compensation, the lessee, who discovers a title defect which
he might have discovered on investigation before completion
cannot recover where the implied covenant is excluded by an

express covenant for quiet enjoyment.132

The express covenant does not protect the lessee against

the acts of a stranger.133

2. Destruction of Demised Premises Fire Covenant

"Provided that in event of fire etc. rent
shall cease until the premises are rebuilt."

Where there is no statute or stipulation to the
contrary, a lessee who has entered into a covenant to repair,
must pay rent though the premises are destroyed by fire.134
This is so even if the landlord has insured the premises
and received the insurance money without restoring the

135
property.

Most leases contain specific provisions dealing
. . . 3 .
with abatement of rent in the case of flre.l 6 An ordinary

provision of this nature applies only to future rent.137

The Statutes

The Short Forms Acts contain provisions relieving
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if any person is convicted of such.an offence in respect of
the same premises, the person on whom the notice was served
is deemed to have committed an offence under s. 193(1l), unless
he proves that he has taken all reasonable steps to prevent

a recurrence of the offence.123

c. What they have and we don't

1. Covenant for Quiet Enjoyment

The covenant for quiet enjoyment is an assurance
against the consequences of a defective title including any
disturbance founded thereon, and against any substantial
interference, by the covenantor or those claiming under
him, with the enjoyment of the premises for all usual purposes.
If the covenant is express, it displaces any implied covenant.
An express covenant may be restricted or absolute. If there
is no express covenant, a restricted covenant for quiet enjoyment
will be implied from the mere contract of letting. The
principle that no one is allowed to derogate from his own
grant is applicable to lessors, and even an express covenant
for quiet enjoyment will not permit a lessor to derogate from
~his grant by using adjoining premises in such a way as to

be an injury to those demised.124

The implied covenant is displaced by an express
covenant and the tenant may not fall back on the implied
covenant if the express covenant does not go far enough.
Nor can the tenant rely on proof of a parol agreement that

the right to quiet enjoyment is to be subject to a condition.

The implied covenant protects against lawful, and

not tortious, interruptions, because the lessee has his

. 125
remedy against wrongdoers.
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The express covenant is a matter of contract. The
covenant may be, and usually is, "restricted" or "qualified"
so that it applies only to the acts of the lessor and those
lawfully claiming under him. But the convenant may be absolute

in its terms.

The Ontario Short Forms of Leases Act, R.S. 1970, c. 436 (see |
§14.18), provides at Schedule B: ’ f

13. The said lessor covenants 13. And the lessor doth hereby
with the said lessee for quiet covenant with the lessee, that
enjoyment. he paying the rent hereby re-

served and performing the
covenants hereinbefore on his
part contained, shall and may
peaceably possess and enjoy’
the said demised premises for
the term hereby granted,
without any interrupsion or
disturba.ce from the lessor,
or any other person or per-
sons lawfully claiming by,
from or under him.

Similar Legislation:

British Columbia: R.S. 1960, c. 357, Sched. 2, covenant 15.
DManitoba: R.S. 1970, c. S120, Sched. 3, covenant 10.
Newfoundland: R.S. 1932, c.140,s.11(d) (1).

Nova Scotia: R.S. 1967, c. 56, Sched. C, covenant 13. .
Prince Edward Island: R.S. 1951, c. 138, Sched. 3, covenant 10. |

As distinct from the implied covenant where the liability
of the landlord is limited to the duration of his own interest,}‘26
an express covenant will continue in force until the end of
the’ term127 and this is so even when the covenant is entered

into by a tenant for life.128

When the covenant is limited to the acts of the lessor
or those claiming under him, as akove, it does not extend -

129
to wrong acts.

In a Saskatchewan case 130 it was held that a lessee
who finds himself dispossessed, owing to his lessor's want

of title, may recover damages for breach of the covenant
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against rent in the event of fire. The Ontario covenant

(R.S. 1970, c. 436) follows:

11. Provided, that in the event of 11. Provided, and it is hereby ex-

fire, lightning or tempest, rent
shall cease until the premises
are rebuilt.

pressly agreed, that in case
the premises hereby demised

or any part thereof shali, at

any time during the said
term, be burned dowmn or
damaged by fire, lightning or .
tempest so as to render the
same unfit for the purposes of
the said lessee, then and so |
often as the same shall hap- '
pen, the rent hereby reserved,
or a proportionate part there-
of, according to the nature
and extent of the injuries sus-
tained shail abate, and all or
any remedies for recovery of
said rent or such proportion-
ate part thereof shall be sus-
pended until the said prem-
ises shall have been rebuilt
or made fit for the purposes
of the said lessee.

There is no similar provision in the Shoxt Forms Acts

.13 .
of the other provinces, except for Nova Scotia, %U’C the Manitoba
Act, R.S. 1970, c. S120 Third Schedule,

to pay rent, to repair and to repair on notice,

adds to the covenants
specific
provisions relating to the rights and obligations of the
parties in the event that the demised premises are destroyed

or rendered unfit for occupation as a result of fire, tempest

or act of God, such that in certain circumstances the tenant

will have the right to surrender with a consequential cessation

of rent from the date of damages.

(x) s. 102

102. (1) Whenever any lease or demise required to
be registered by this Act is intended to be surrendered and
the surrender thereof is effected otherwise than through the
operation of a surrender in law, the Registrar shall, upon
the production to him of the surrender in Form 18 in the
Schedule, make a memorandum of the surrender upon the
certificate of title in the register and upon the duplicate
certificate.

(2) When the memorandum has been so made the estate
or interest of the lessee in the land ves:s in the lessor or
in the person in whom. having regard to intervening cir- -
cumstances, if any, the land would have vested if the lease
had never been executed.

(3) Notwithstanding subsection (1), no lease that is
su.bJectLto mortgage or encumbrance shall be surrendered
without the consent of the mortzagee or encumbrincee.
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History and Comparison

An equivalent to s. 102 has been part of the Land

Titles Act since its inception. Over the years minor changes

in wording and format have been made. For example, in 1942
the verb "shall vest" s. 102(2) was changed to "vests". At
the same time the words "Provided that no lease subject to
mortgage or encumbrance shall be surrendered without the
consent of the mortgagee or encumbrancee" became (3) above.
Essentially however the meaning and effect of the section

have remained constant.

BEachcof the Acts under discussion contain specific
sections allowing surrender but provisions differ greatly.

Manitoba's provision, Real Property Act, R.S. 1970, c. R30

is the tersest:

s. 88(2) "A lease of land may be terminated
by the registration of a surrender
of lease in the form set out in
Schedule E, executed by the registered
owner of the lease."

The prohibition against registration of a surrender
without the consent of the mortgagee or encumbrancer is con-~
tained in s. 92 of the Real Property Act, R.M. 1970, c. R30
(see appendix). ’

The form of surrender in Manitoba differs from
that in Alberta; (Saskatchewan's form is exactly the same
as Alberta's) it appears to be somewhat more specific in
content. The Alberta Form says "I do hereby surrender and
yeild up . . ." where the Manitoba form states: ". . .
do hereby surrender to the said C.D., that lease together

with all my rights, powers, title, and interest therein."”
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FORM 18
(Section 102)

(lessorfor kis assigns, as the case may be) I do hereby sur-
render and yield up from the day of the date hereof ........ ;

unto........ e the lease (describe the lease fully) and the
term therein created.

Dated the............. ... .. day of ... e AD. 19

In co?sider-ation of ... e, dollars to nie paid by

SIGNED by the above named} ........................................ :
in the presence of................

{R.S.A. 1970, c. 198, Schedule, ¥orm 18]

SCHEDULE E

(Section 88(2))

SURRENDER OF LEASE

) I, A.B, being registered owner of a lease muulered affecti o
follpwmg land, in consideration of the sum of d;.!liu’s puid w me ‘l;f‘fe%nlr)]g ?l:;
registered owner of the said land, do_hzreby surrend=r to the said C.D., that lease t.og.éther
with all myerg}&t% ow]e)r_s,t t_ltgeé and m?erest therein, and request the district registrar of the

and Iitles District to cancel any certificat it 4 lease ate is
pursuant to o Les 3 icate(s) of title for a leaschold estite issued

1, EF, the registered owner of mortgage No. or encumbrance INo.

of that ]easagfectmg the leasehold estate surrendered herein, do hereby consent to the surrender

{Delete consent of mortgagee or encumbrancer if not required. See section 92).

R.S.M. 1970, c. R30
The Manitoba form also makes provision for the
consent of the mortgagee or encumbrancer. It is more easily

readable and more complete. Should Alberta consider changing

the Form 18 to resemble Schedule E?

The Saskatchewan Land Titles Act, R.S. 1965, c. 115

at one time contained a surrender section close to the present

Alberta one. There were some differences:

1. Instead of: "Whenever any lease or demise reguired
to be registered . . ." s. 102 R.S.A. 1970, c. 198
it said: "When a lease or demise that has been registered

. . ." s. 124(1) R.S.S. 1965, c. 115
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In 1966, the Land Titles Act in Saskatchewan was
amended by s. 7, S.S. 1966, c. 96; subsection (1) of s. 24 and

the proviso thereto was repealed and the following substituted:

"(1) Subject to subsection (1B), [see 4
below], where a lease that has been registered
under s. 119, but in respect of which no
certificate of titlé has- been issued, [my under-
lining] is intended to be surrendered, and the
surrender is effected otherwise than by the
operation of law, the registrar shall upon the
production of a surrender (form O) [the same
as our Form 18] make a memorandum thereof upon
the certificate of title of the owner of the
reversion expectant upon the determination of
the term created by the lease and upon the
duplicate thereof.

(1A) Subject to subsection (1B), [see 4 below]
where a certificate of title has been issued

in respect of a leashold estate and that estate
is intended to be surrendered, and the surrender
is effected otherwise than by the operation of
law, the registrar, upon registration of a
surrender, shall cancel the certificate of title
and the duplicate thereof and shall enter a
memorandum of the surrender on the certificate
of title of the owner of the reversion to wham
the surrender is made.

The present Saskatchewan provision is more explicit
than the previous one, or our s. 102. It specifically deals
with leases which have been registered against the title and
leases where a separate certificate of title has been issued.
Our Act talks about "any lease or demise required to be
registered by the Act." What happens in the instance where
a lease for a period of more than three years has not been
registered, even though required to be, nor has a subseguent
surrender been registered. Would it not be possible to
impeach the validity of the surrender or the whole transaction
based on the words "required to be"? The argument might appear

to be a specions one but it does indicate, I think, a lack



51

of clarity in the wording of s. 102 -- a lack which should
be remedied.

2. Instead of: ". . .the estate or interest . . vests. . ."
s. 102 R.S.A. 1970, c. 198, it said: ". . . the estate

or interest . . . shall vest . . ." s. 124(2) R.S.S. 1965,
c. 115, and still remains the same. In Alberta "shall
vest" was changed to "vest" in R.S.A. 1942, c. 205, s. 99.

3. Instead of: ". . . or other person in whom, having regard

to intervening circumstances if any, the land would have

vested if the lease had never been executed." s. 102(2)
R.S.A. 1970, c. ‘198, it said: ". . . or other person

entitled to the land on expirv'or determination of the
lease." s. 124(2) R.S.S. 1965, c. 115, and now says:

. .« . the owner of the reversion expectant upon the
determination of the term created by the lease . . ."
(in the case of a registered lease - no certificate of
title).

". . . the owner of the reversion to whom the surrender

' (in the case of a certificate of leasehold

title) S.S. 1966, c. 96, s. 7(1) and (1a)

is made.'

The words in s. 102(2) ". . . having regard to
intervening circumstances, if any, the land would have vested
if the lease had never executed" have not to my knowledge,
been judicially interpreted. However, the subjunctive mood
creates a sence of tentativeness, rather than positivity
and should be avoided if at all possible. This unhappy
wording is convoluted and does not contribute to a clear
and ready understanding of the Act and should be changed. I
believe the present Saskatchewan wording would constitute

a improvement.

The point has been raised whether a registered
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lease can be vacated from the title by a surrender of lease
that, prima facie, has been executed after the lease has
expired. It would seem that the Act, having authorized regis-
tration of a lease, also contemplates a voluntary surrender

by the lessee or his assignees as shown on the title, so as

to remove the registered lease.

To hold that a lessee who had registered his lease -
has nothing to surrender after the expiry of his lease would
render meaningless the provision in s. 124 that "when the
memorandum has been so made" the estate or interest of the
lessee shall vest in the lessor or other person entitled to

the land on expiry or determination of the lease.

In any event, a surrender executed by the present
registered holder of the lease would effectively operate
by way of estoppel to bar any future action by him under
the lease or under any further term therein provided. A
surrender of lease, no matter when executed, is therefore

registrable and vacates the registered lease.140

4. Instead of: "Notwithstanding subsection (1), no lease

that is subject to mortgage or encumbrance shall be

surrendered without the consent of the mortgagee or
encumbrancee." s. 102(3), R.S.A. 1970, c. 198

It said: "Provided that no lease subject to mortgage
shall be surrendered without the consent of the mortgagee."
s. 124(2) R.S.S. 1965, c. 115

and now says: "No lease shall be surrendered without the
consent of all persons appearing by the records of the
land titles office to have any mortgage or lien upon,

or estate, right or interest in or to the leasehold estate
created by the lease." s. 7(1B) S.S. 1966, c. 96
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The preéent Saskatchewan consent clause set out
above, as amended in 1966, has a broader scope than s. 102(3)
oI our Act. 1In effect it requires that all interested parties
in the leasehold be given notice of the surrender and consent
to it, rather than just the mortgagee or encumbrancee. The
guestion of the operation of a surrender is important in
cases where a sub-lease has been created. Although this
section graats no specific protection of a sub-lessee's interest,
it would guarantee him notice and the opportunity to negotiate

in the face of intended surrender by the head-lessee.

Section 54 of the Qld Act, requirement of consent,
extends to that of a sublessee, as well as that of a mortgagee
or encumbrancee, where the leasehold estate so surrendered
is subject to a mortgage encumbrance or sublease. The S.A.
Act, s. 120, the w.A. Act s. 102, and the N.Z. Act s. 102(2)

provide similarly.L41

The British Columbia Land Registry Act, R.S. 1960,

c. 208 s. 182(1l) sets out a general provision applying to
the satisfaction, surrender, release or discharge of a

chargee. f{see appendix)

The Application and Effect of s. 102

This provision provides registered owners of
property with a vehicle for removing notations from their
certificate of title, without the necessity of a court order.
It also protects owners of mortgages and encumbrances registered
against the leasehoid.

I believe there is no question that the section
serves a useful and necessary function and should remain

in the Act. The only issue then is in what form and wording
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should it be retained. In the previous pages the significant
differences hetweesn the various Alberta, Saskatchewan and
Manitoba section have been set out. The Saskatchewan
"equivalent" appears to be the most specific and complete

of the three, while the Manitoba section leaves a cansiderable
amount of room for judicial interpretation. Following the

belief that the Land Titles Act should be as explicit and

-clear as possible the Saskatchewan wording seems preferable. ’

(xi) s. 103 Cancellation of an expired lease

103. (1) Any person claiming to be interested in any
land for which a certificate of title has been granted may
apply to a judge for a certificate that any lease or demise
registered pursuant to the provisions of this Act has ex-
pired, and the judge upon being satisfied that the leasa or
demise in respect of which the application is made has

expired and is no longer of any force or effect, may grant
a certificate to this effect.

{2) Upon the certificate being filed with the Registrar -
he shall cancel the registration of the lease or demise men-
tioned in the judge’s certificate and any caveat based on
the existence thereof, and make an entry of such cancella-
tion in the register and upon the certificate of title to the
land affected thereby, and upon the duplicate certificate of
title thereof, upon the same being produced to him for this

_ ‘purpose. [R.S.A. 1970, ¢. 198, s. 1331

A lease for a term of years may come to an end
either by re-eutry by the lessor, surrender by the lessee
or by the filing of a judges certificate of expiration with

the Registrar for those cases of registered leases where the

term has, prima facie, expired and the owner cannot procure

a surrender of the lease. There is na express statutory

provision on this point, and the registrar has no authority

to vacate the registration on his own motion.142 In such

cases, an order of a judge under section 103 of The Land
Titles Act would be required.
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The original provision governing the cancellation
of an expired lease was added by an amendment to the Land
Titles Act in 1928, c. 29 s. 5 "9l1la". The wording today is

the same in almost all respects as the original.

Section 103 is a rather unusual provision. Not
because of what it does - providing a method of removing
misleading or incorrect notations from the register without
the necessity of relying on the Registrar's discretion or
the commencement of a legal proceeding - but because it
stands without a fair equivalent to be found in the Canadian
Land Titles Act or in any of the western Acts except that

of Saskatchewan.

Pojerte 89. A judge of the Court of Queen’s Bench may, upon
vesinz  such notice as he deems fit or, where in his opinion the cir-

tocancel  cumstances warrant, without notice:
instrument, . . .
ets. (a) make a vesting order and may direct the registrar

to cancel the certificate of title to the lands affected
and to issue a new certificate of title and duplicate
thereof in the name of the person in whom by the order
the lands are vested;

¥ (b) direct the registrar to cancel any instrument or any
memorandum or entry relating thereto or to amend any
instrument or any memorandum or entry relating
thereto in such manner as the judge deems necessary
or proper. o

This subsection (b) authorizes a judge of the
Court of Queen's Bench to direct the registrar to cancel
any instrument or any memorandum or entry relating thereto
or to amend any instrument in such manner as the judge
deems necessary or proper. At this point it may be noted
that this section 89 not only permits a judge of the Court
of Queen's Bench to cancel any instrument, but authorizes

the judge to make a vesting order cancelling titles and
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issue new titles in the name of the person in whom, by the
order, the lands are vested. It may be noticed that the
authority given in section 89 is to a judge of the Court

of Queen's Bench. The authority is not just to a "judge".

If it were, under the definition of a "judge" in section 2

of The Land Titles Act, a local master could make an order,
and as stated in Chapter 23, below, a local master has not
jurisdiction to make an order under the said section 89. This
should be emphasized in view of the fact that orders have

been made in the past without authority.143

The Acts of Manitoba and Canada make no specific
provision for the removal of a lease from the register,
outside of those governing re-—-entry and surrender. The only
apparently applicable provisions under those Acts are the
equivalents of our s. 188(1), R.S.A. 1970, c. 198 setting
out the power of a judge to cancel, correct etc. in any

. 144
proceeding.

In British Columbia an expired lease may be cancelled
by the Registrar upon application and payment of the praper

fee. 147

However, a notice of intention to cancel is always
given by the registrar to the lessee as it appears that if

a lease contains a covenant for renewal at the option of the
lessee the option can be exercised at anj time after the
lease expires so long as the lessee remains in possession
with the sanction of the lessor;l46aﬁd further, the general
rule, apart from statute, is that if a landlord consents to
an overholding tenant remaining in possession there is a
rebuttable implication of law that the tenant holds over
from year to year on the terms of the old tenancy so far

as they are not inconsistent with a tenancy for year to year.147

It appears that Alberta and Saskatchewan are the
only western jurisdictions where an order of the court is

required to cancel the memorandum of lease appearing on the
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register.

Should a Court order be Necessary?

56. After a certificate of title has been granted for any
land, no instrument is effectual to pass; an e_or
interest in that Jand (exce ) for_ three
years or for a less period) or to render that land liable as
security For the payment of money, unless the instrument *
Is_execy in_accordance with the provisions of. this Act
and-is-duly regigtered thereunder; but Gipon the registration l

of any such instrument in the manner hereinbefore pre-
scribed the estate or interest specified therein passes or,

as the case may be, theé una pecomes liable as security
in manner and subject to the covenants, conditions and ‘con-
tingencies set forth and specified in the instrument or by
this Act declared to be implied in instruments of a like -
nature. [R.S.A.1970, c. 198, s. 56]

57. So soon as registered severy instrument becomes
operative according to the tefior and intent thereof, and
thereupon creates, transfers, surrenders, charges or dis-
charges, as the case may be, the land or the estate or inter-
est therein mentioned in the instrument.

-

The above provisions of the Act indicate the
necessity of registering an instrument to create or remove
an interest in land. However, the Registrar could be
specifically empowered to enter a memorandum of expiry of

a lease. This is the position taken in New South Wales:

"When a registered lease has expired
by effluxion of time, bringing to an end
the term or limited estate created by its
registration, this fact is readily ascertain-
able by search and reference to the registered
instrument, the expiry being self-evident.
It has long been the practice in New South
Wales for the Registrar-General, upon request
by the registered proprietor, to enter a
notification of expiry of a lease. No
evidence is required to support the appli-
cation unless the lease contains an option
to purchase or to renew, in which event a
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statutory declaration that such option

has not been exercised may be required.

By N.S.W. s. 38(6) the Registrar General

is now empowered to destroy a registered
lease after its expiry. A similar practice
of notifying upon applieation the expiry

of a registered lease has been followed

in Victoria, whgzg it is justified by

Vic. s. 106(c).

Woodman and Grimes state:

"Where the Registrar General is satisfied
that a lease has lawfully been determined by
expiry, the registration will be cancelled
on request, on the basis that it 'does not
affect the land to which the recording
purports to relate'14githin the meaning
of N.S.W. s. 32(5)"

a section giving the Registrar power to cancel in such manner
as he considers proper and recording in the Register which

he is satisfied does not affect such land.

It must be noted that in Alberta there is no
eguivalent to W.S.W. s. 32(5) above. The powers of the

Registrar are of a more specific nature.

It is suggested that, it should be felt more
advantageous to the system to retain a provision like
section 103 that the Saskatchewan apporach, using a general

vesting order provision may be better.

Another reason why a registrar should not remove
a lease where the term has expired without an order of the
judge is, that as a matter of law, if the lease contains a
covenant for renewal at the option of the lessee, the option
can be exercised at any time after the lease expires so long
as the lessee remains in possession with the sanction of the
lessor. See Guardian Realty Company of Canada v. John Stark
& Company, 64 S.C.R. 207.
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Section 103 offends against Torren's original
goals of ease of handling and flexibility in the land tenure
system. It requires a lawyer's appearance before a judge
and therefore entails an expenditure of time and money that
an automatic lapsing provision, except for covenants to
purchase or renew, would avoid. However, in return for the
greater effort required to remove a memorandum of lease from
a certificate of title section 103 guarantees a more accurate
mirror of present interests in the land, especially in view
of the numerous oil and gas leases, containing indeterminate

terms, filed against certificates of title in Alberta.
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renants
slied R.5.A. 1570, c¢. 198 5.98(b} that he will at all times during the
venants $.98 In every such lease, unless a continuance of the lease keep and at the
contrary intention appears therein, terimination thereof yield up the demised
there shall be implied the following land in good and tenantable repair, accidents
covenants by the lessee, that is to and damage to buildings from fire, storm and
say: tempest and other casualty and reasonable
(a} that he will pay the rent thereby wear and tear excepted.
raeserved at the times therein
mentioned and all rates and taxes
" that may be payable in respect of the
serta demised. land during the continuance
of the. .lease.
R.5.S. 1965, c. 115 s.120(b) that he will at all times during the
$.120 (a) In every lease unless a continuance of the lease keep and at the
centrary intention appears therein termination thereof yield up the demised land
there shallbe implied covenants by in good and tenantable repair, accidents and
the lessee: damage to buildings from fire, storm and
(a) that he will pay the rent thereby tempest or other casualty and reasonable wear
5K. reserved at the times therein and tear excepted.
mentioned
R.S.M. 1960, C.R30 (b) that he will at all times durlng the
s.89 In the memo of the lease, unless continuance of the lease keep, and at the
. & contrary intention appears therein termination thereof yield up, the demised
there shall be implied the following property in good and tenantable repair,
covenants by the lessee, that is to say,| accidents and damage to buildings from fire,
{a) that he will pay the rent thereby - lightning, storm and tempest, and reasonable
reserved at the times therein mentioned | wear and tear, excepted.
1e and R.S.- 1970 c. 8120 Sched. 3. Cov. 8
Man. Short Form of Leases Act
See Appendix II
=t Form 1. That the said [lessee].covenants good and substantial repair, and all fixtures,
Leases with the said [lessor] to pay rent: and things thereto belonging or which at any
C 1960, l. And the said lessee doth hereby for time during the said term shall be erected
57 himself, his heirs, executors, ad- and made, when, where, and so often as need
snants ministrators, and assigns, covenant may be.
nd 2 with the said lessor that he, the said
lessee, his sxecutors, administrators, 13. And that he will leave prewmises in
and assigns, will, during the said good repair. RSBC '60, c. 357
term, pay unto the said lessor the
rent hereby reserved, in manner herein- 13. 2nd, further, that the said lessece,
before mentioned, without any his executors, administrators, and
deduction whatsoever; assigns, will, at the expiration or other
sooner determination of the said term,
2. and to pay taxes; peaceably surrender and yield up unto the
2. and also will pay all taxes, rates, sald lessor, his heirs, executors, ad-
futlies, and assessments whatsoever, ministrators, or assigns, the said premises
whether parochial, municipal, hereby demised, with the appurtenances, to-
parliamentary, or otherwise, now gether with all buildings, erecticns, and
charged or hereafter to be charged fixtures now or hereafter to be built or
upon the said demised premises, or erected thereon, in gcod and substantial
upon the said lessocr, cn account repair and condition in all respects,
thereof, except such taxes, rateds, reasonable wear and tear and damage by fire
duties and assessments which the only excepted.
lessee is by law exempted from;
3. and to repair;
3. and also will, during the same
term, well and sufficiently repair,
maintain, pave, empty, cleanse,
) amend, and keep the said demised
premises, with the appurtenances, in
1970, 89. In every lease, unless a contrary (b) that he will, at all times during the
-4 intention appesars thcrcmq, there shall continuance of the lease, keep and, at the
be implied covenants by the lessee termination thereof, yield up the demised
() that he will pay the rent thereby land in good and tenantable repair,
reserved at the times therein accidents and damage to buildings from fire,
mentioned, and all rates and taxes storm and tempest or other casualty and
that may be payable in respect of the reasonable wear and tear excepted.
da demised land during the continuance R.S.c.

of the lease, and




Implicd 8.9% YA RSN 70, ©.198 (b) in case the ropt or aay part thervoeof

Power of In evory sucih: loase, ualess "did{zoent iz in ariear for o rpace of two calendar

the intent appeas thwerein, tne:a shall montns, or in Case default i onade to the

Lacsor aleo bo Implied the Jollowing pewers fulfillnent of any coveaant, woether expressad
in lessor: or umpliod in the leasc on the part of tho
{a) he may, by hinself cr his azonts, lescee, and i continued for the space of two
enter upon the demised lands and view caleadar months, or in ciase the repairs
the state nf repair therecf, and may roqaired by notice, "are not completed within
servae upon tha lessee, or lease at the time thaerein specified, the lessor may
his last cr usual place of abode or enter upon and take possession of the demised
upun the divised land, a notice in land.
writing of any defect, reg. the
lessece within a reasonable tire
to be therein menticned, to repair

Alberta the same insofar as the lessee is
bound to do so.

RS5 1965, In every leasc unless a contrary in- (b} thot 1f the rent reserved, or any part

c. 115 tention appears impliad power L-or thereof, is in arrear for the space of two

s. 121 (a) may by himself or his agents enter calendar months, although no formal cdemand

. upon the demised land and view cthe therefor has been nmude, or if default is made
* state of repair and nay serve upon in the performance of any covenant on the

lessee or leave at his last or usual part of the lessee, whether express or implied,
place of abode or upoa the demised and the default is continued for two calendar
land a notice in writing of an months, or if the repairs regquired by the
defect, requiring Rim with reasonable notice are not completed within the time
.time to be therein mentioned to therein specified, it shall be lawful for the
repair the same insofar as the lessor at any time thercafter, into and upon
tenant is bound to do so. the demised premises or any part thereafter,

. . into and upon the demised premises or any
part thereof in the name of the whole, to
re-ecnter and the same to have again, repossess
and.enjoy as of his former estate;

{c) that if the lessee or any other persdn is
convicted of keeping a disorderly house,
within the meaning of the Criminal Code,
on the demised premises, or any part thereof,
it shall be lawful for the lessor at any time
thereafter, into and upon the demised premises
to re-enter and the same to have agaia, reposses
and enjoy as of his former estate. 1960, c. 85,
Sask. s. 1l4.
RSM 1970, 90 In the wemorandum of lease, unless ggzitAForm of Leases Act, RSM 1870, c. S5120.
c. R30 a contrary intention appears therein, ° .
Real there shall also be impgied tne fallow- 3 grcvxfo f°r£‘e'e§tr§ by ;he said (lessor) oa
Property ing powers in tha lessor, that is to say, noa-payrent of rent or performance of
Act’ (a) that he may, by kimself or his agents, g:;ingnts.
enter upon the denised property and view 9 p iGad Tar 8 it is ! i -
the state of repair thereof, and may roviced, always, an ltklh hereby expressly
serve upon the lessee, or leave at his fgéfzgg ;ﬁ:?i ;; ﬁgiazingc:e§?2{62§ ?z§ PZEEEE
A " thereof 1 Je r fifteen days af
tﬁ:td:;i::;al plase o abodg or upon any of the days on which it ought to have
property, a& notice in b ia 1 . £ 1 a
writing of any dafect, requiring him een paid, although no formal demand shall
TeLong 3 ¢ Teq g alm have been made therecf, of the breach or -
within a reasonable time, to ke therein : een < taereal, at tas breach or non
mentioned, to repair itj perfo:mancg of aﬁy of “he covenants or agree-
{b) that in case the remt or any part ments hire:n on the gfr; of the lessee, his
thereof is in arrear, or in case defanlt | SXSCUt0Ts, administrators or.assigns, then, and
is made in the fulfilment of any in el;he: cases, it shall be 1anyl fcg the
covenant, whether expressed or irplied lessor.§h any'tlme thersafter, into ann_upo?
in the lease, on the part of the b the saichremlses, or any part thereoﬁ.zn the
lessee, and the default is continued name of the whole, to rerenter, aad the same
for the space of two calendar ronths, sgréiiozzizieang e:gqy a: O‘;hlitof tgefgi ed
or in case the repairs required by notuithetandin cytiing hereinatter contaline
the notice have not been completed notwithstanaing.
within the time therein specified, the
lessor may enter upon and take
Manitoba possession of the denised property.

R.S.M., c. 220, s. 94; am.

Short Form

of Leases Act view state of repair, and that the said

c.357
PS3C 1960
Cov,9 & 14

9. And the said [lessor] may enter and

{lessee] will repair according 4o notice.
9. ., And it is hereby agreed that it shall
be lawful for the said lessor and his
agents, at all reasonable times during
the said term, to enter the said demised
premises, or any of them, and %0 examine
the condition ther=of; and, further,

*hat all wants of reparation which upon
such views shall be found, and for the
amendwent of which notice in wriging
shall be left at the premises, the said
lessee, his exccutors, administrators,
and assigns, will, within three

calendar months next after evary such
notice, well and sufficiently repair and
make good accordingly.

14. Proviso for re-entry by the said lessor on
non-payrent of rent, or non-performance of
covenants.

14. Provided always, and it is expressly agreed,
that if the rent hereby reserved, or any part
thereof, shall be unpaid for fifteen days after
any of the days on which the same cught to have
been paid {slthough ro formal demand shall

have been made thereof}, or in case of tne breach
or non-performance of any of the covenants

and agrecrments herein contained on the part of
the said lessee, Lis exacutors, administrators,
or assigns, then and in either of suca cases it
shall be lewful for the sai¢ lessor, his heirs,
executers, administrators, or assigns, at any
tine thereafter, into and upon the sama demised

‘premises, or any part thereof, in the name of the

whole, to re~cater, and the same to have again,
repossess, and enjoy as of his or their former
estate, anything herein contained to the -
contrary notwithstanding.

PSC 1970,
e, L-4

Canada

86. In every lease, unless a
different intention apprars therein,
there shall also be implied powers

in the lessor

(a) that, by hivsolf L8 agents, ha
may enter upon smised Yand and
view the state thereof, and
may serve upon
his latust or
or upon the de
in writing of any
hin withln a reasonable time, to Le
therein mentioned, to rupatr the
detect, in so far as the tenant is
bhound so to do, and

(b} that in case the rent or any part thercof
is in arrears for tbe spase of two calerndar
sonths, or in case default is made in the
fulfilment of any covenant in such lease on
the pare of the leusce, whether expressed or
implind, and is continued for the space of
two calendar ponths, or in vase the repalrxs
required Ly such notice as aforesaid are not
coupleted within the time theroln spocified,
tho lessar may enter upon anl take puuscssion
of the Crmisced Jand., R.G., ¢. 162,

[A——



Le

100. 1In any such case the Registrar,

thereupon determines and the Registrar

970 upon procf to his satisfaction of shall cancel the lease if delivered up
g lawful ;e—entry and recovery of to him for that purpuse, but the lessee
1bry possession Ly a lessor, or his transferee is not thereby released from his liability
by a legal proceeding, make a memorandum in respect of the breach of any covenant
of the same upon the certificate of in the lease, expressed or implied.
title and upon the duplicate thereof (R.S.A. 1970, c. 198, s. 100; 1971, c. %6,
“ta when presented to him for that purpose, s. 5 Eff. March 1/71]
and the estate of the lessee in the land .
\. 122.--(1) Upon proof to his satis- (2) The registrar shall cancel the lease if
1965 faction of lawful re-entry and recovery delivered up to him for that purpose. 1960.
L5 of possession of leased land by a lessor c. 65, s. 115.
or his transferee, by a legal proceeding, Section 122 amended .
the registrar shall make a memorandum of 6.--(1) Subsection (1) of section 122 is
the same upon the certificate of title amended by inserting after the word "title"
and upon the duplicate thereof when in the fifth line the words "of the lessor
presented to him for the purpose, and or his transferee."
the estate of the lessee in the land shall (2) Subsection (2) of section 122 is repealed
thereupon determine but without releasing and the following subsection is substituted
the lessee from his liability in respect - therefor:
. of the breach of any covenant theretofore "(2) Where a leasehold estate is determined
committed. under subsection (1), the registrar shall
cancel any certificate of title issued in
respect of that leasehold estate and also any
duplicate thereof."”
Prop. Notation of re-entry by lessor. and the estate of the lessee in the land
= 9}. A d}strlcF registrar, upon proof to thereupon determires, but without releasing
1970, his satisfaction of‘lawful re—-entry and the lessee from his liability in respect of
30 recovery of possession of land by a the breach of any covenant in the lease
lessor, expressed or implied.
(a) shall note it by entry in the regis- R.S.M. ¢. 220, s. 95: am. S.M. 1968, c.54
ter and upon the lease; and s. 50: am,
{b) may cancel any leasehold title issued
in respect of the land and dispense with
the production of the duplicate
toba certificate of title for the leasehold
estate;
Reg Cancellation upon breach covenant. Personal liability preserved. .
- 185. (1) In the case of a registered (2) Such cancellation does not release the
1960 lease or agreement of sale and lessee or purchaser from his liability in
g ! purchase of land, the Registrar may, respect of any covenant in t@e lease or
(a) upon proof to his satisfaction of agreement, expressed or implied.
breach of covenants and re-entry (3) If any person appears on the register as
and recovery of possession by the holder of a derivative charge, that is to
lessor or owner of the reversion or say, 'a sub-lease, sub-agreement, Or other
by the vendor or owner of the lands charge derived through the lease or agreement,
subject to the agreement; and the Registrar may require the applicant for
(b) upon thirty days' notice to the cancellation to give thirty days' notice to
lessee or purchaser; and that person, and if the Registrar proceeds
{¢) uvpon hearing all parties attending to cancel the registration of the lease or
on the return of said notice, cancel agreement he may also cancel the derivate
the registration of the lease ox charge; and thereupon the estate of the holder
agreement upon the register; and there- of the derivative charge in the land described
upon the estate of the lessee or in the instrument under which the derivative
purchaser in the land described in charge is registered and the instrument,
the lease or agreement, and the lease so far as it affects the said land, shall
or agreement so far as it affects the cease and determine; but the cancellation
said land, shall cease and destermine. does not release’any party to the instrument
from liability in respect of any covenant
therein, express or implied.
1970 91. (1) In any such case,.the . (2) Th? registrar shall cancell the lease,
A ’ resitrar, upon proof to his satis- if delivered up to him for that purpose.
=t faction of lawful re-entry and R.S., c. 162, s. 91.
recovery of possession by a lessor, or
his transferee by a legal proceeding, (3) If any person appears on the register as
shall make a memorandum of the same holder of a derivative charge, that is to say,
upon the certificate of title, and a sub-lease, sub-~agreement, or other charge
upon the duplicate thereof when derived through the lease or agreement, the
presented to him for that purpose, and Registrar may require the applicant for can-
the estate of the lessee in such land cllation to give thirty days' notice to that
thereupon determines, but without person, and if the Registrar proceeds to cancel
releasing the lessee from his liability the registration of the lease or agreement he
ada in respect of the breach of an

covenant in the lease, expressed or
implied.

may also cancel the derivative charge; and
the;eupqn the estate of the holder of the
cerivative charge in the land described in

+ha Tnetranassar



L.T.A.
fsa '70
c.198

Alberta

Short Form--Wording of lease

101. (1) Whenever in any lease made under
this Act the forms of words in column
one of Form 17 in the Schedule and dis-
tinguished by any nuuber therein are
used, the lease shall be taken to have
the same effect and be construed as if
the words used hed been those contained
in column two of the said Form and
distinguished by the same number.

(2) Every such expression of words shall be
deermed a covenant by the lessee with the
lessor and his transferees, binding the former
and his heirs, execcutors, administrators and
transferees, but it is not necessary in any
such lease to insert any such number and
there may be introduced into or annexed to
any of the expressions in column one any
expresscd exceptions from the same, or
expressed qualifications thereof respectively,
and the like exceptions or gualifications
shall be taken to be made from or in
corresponding expressions in column two.
[R.S.A. 1970, c. 198, s. 101]

RSS 1965,
c.115

Sask.

123.~-(1) When in a lease made under
this Act any of the forms of words in
column one of form N, and distinguished
by any number therein, is used, the
lease shall be taken to have the same
effect and be construed as if there had
been inserted therein the form of words
contained in column two of the said form
and distinguished by the same number:
Provided that it shall not be necessary
in any such lease to insert any such
number.

(2) Every such form shall be deemed a covenant
binding upon the covenantor, his executors,
administrators and assigns in favour of the
covenantee and his executors, administrators
and assigns.

{(3) There may be introduced into or annexed

to any of the forms in the first column any
expressed exceptions from the same or
expressed qualifications thereof respectively,
and the like exceptions or gualifications
shall be taken to be made from or in corres—
ponding forms in the second column. 1960,

c. 65, 5. 116.

RSM 1970,
c.3

s. 120
Short forms
Act

2. Where a deed of conveyance, or deed of
mortgage, or deed of lease, respectively
made according to the forms set forth in
the First, Second, and Third Schedules to
this Act, or respectively expressed to be
made "in pursuance of the Act respecting
Short Forms of Indentures,"™ or otherwise
referring to the zbove recited Act, or any
Act having that title, or made prior to the
coming into force in the province of any Act
entitled "An Act respecting Short Forms of
Indentures," contains any of the forms ox
words set out in any one of the numbered
paragraphs in any one of those Schedules
under the heading "Part A," the deed shall

the same effect as if it contained, and had
always contained, and shall be construed as

if it contained, and had always contained the
form of words set out in that same numbered
paragraph Of that Schedule under the heading
"Part B"; and it shall not be deemed necessary
in any such deed to insert, or have inserted
any such paragraph number or heading and snall
be construed as if it contained and had always
contained, the form of words in column two
under the same Schedule, and distinguished by
the same number as is annexed to the form of
words used in the deed; but it shall not be
deemed necessary in any such deed to insert

cr to have inserted such number or numbers.

Manitoba be taken to have, and shall be held always
to have had, since the execution thereof,
RSBC 1960, 3. Where a lease of lands made number therein, such lease shall have the
c. 357 according to the form in the First same effect and be construed as if it centained
Short Form  Schedule, or any other lease of lands the form of words contained in Column II of
of Leases expressed to bhe made in pursuance of Second Schedule, and distinguished by the same
Act. this Act, or referring thereto, or number as is annexed to the form of words
expressed to be made in pursuance of the used in such lease; but it is not necessary

Leaseholds Act, or referring thereto,
contains any of the forms of words

in any such lease to insert any such nurber.
R.S. 1948, c. 307, s. 3.

B.C. contained in Column I of the Second
Schedule, and distinguished by any

RSC 1970, 92, (1) Whever, in any lease nade under (2) Every such form shall be.deemed a

c.L-4 this Act, the forms of words in column covenant by the covenantor witn the
one of Form M, and distinguished by covenantee and his transferees, binding the
any number therein, are used, the former and his heirs, executors, adminis-~
lease shall be taken to have the same trators and transferees.
effect, and shall be construed as if (3) There may be introduced into or anncred
there had been inserted therein the to any of the forms in the first column any
form of words contained in column two expressed exceptions from the forms or
of the said Form and distinguished by expressed qualifications thereof respectively,
the same number, but it is not and the like exceptions or gualifications

Canada necessary in any such lease to insert any shall be taken to be made from ov in the

such number.

corresponding forms in the second column.
R.5., ¢. 162, .92,



Surren- LTh, RIA 1970, ©. 198 {(2) When tha memoranden has {1 netvithstanding seb-
dar of 162, {1) ¥Whenever any lease or boen made tha estatoe or in- section (1), nu loase that
Leass deise required to be regis- terest of the lessee in tha iz subject to mortgage or
tered by this Act is intended land vests in the lessor or in [encusbrance shall be sur-
to Le surrendercd H the porson in whom, Laving readoered without the consent
surrender thereof is regard to intervening cir- of the mortgagee or encum-—
otherwise than througi o cumstances, if any, the land branceo.
operation of a surre would have vested if the lease
law, the kuglstrar shail, had nevar been executed.
upon the production to nim of
the surrender in  Form 18 in
the Schedule, make a zecom-
mendation of the surrender
upon the certificate of title
Alta. in the register and upon the
duplicate certificate. -
Sec. 124 s55. 1966, c. 96 "(1A) Subject to subsection 2 8 RO L ands
amended 7. Subsection (1)} of section (1B), where a certificate of éai bLginsgh:agémiﬁgniztate
124 and the proviso therso title has been issued in re~- or intercst of the lessee
@rc repealed and the follow=- spact of a leaseiold estate shall vest in the lessor or
ing substituted therefor: and that estate is intended other person entitled to the
(1} Subject to subseczion (1B),| to be surrendered, and the land on expiry or determinati
where a lease that has been surrender is effected other- of the 19;59 1860, ¢ ég
registered under section 119, wise than by the operationm of |5, 3317 oo e
but in respect of which no law, the registrar, upon re-
certificate of title has bean gistration of a surrender i
issued, is intended to be sur- (form 0), shall cancel the
readered, and the surrender is certificate of title anéd the
effected otherwise than by the duplicate thereof and shall
operation of law, the registrar| enter a memorandum of the .
shall upon the production of a surrender on the certificate on
surrender (form O) nake a title of the owner of the
rerorandwa thereof upon the reversion to whom the surrender
certificate of title of the is made. AM. ss 1966. c.95
owner of the reversion ex- {18)do lease shall be surrendered
pectant on the determination of| without the consent of all
Sask. the teim created by the lease persons appearing by the records
and upon the duplicate thereof, | of the land titles office to have
any mortgage or lien upon, or
estate, right or interest in or
to, the leasehold estate created
by the lease."
8S. 1966, c. 96, s. 7
Real Property Act,RSA 1979,c.R3(
88(2) A lease of land may be s. 92 no lease of mortgaged
terminated by the registra- or encumbered land is valid .
tion of a surrender of lease and binding as against a
in the form sat out in mortgagee or encumbrancer,
Schedule E, executed by unless he has consented to .
the registered owner of the the lease prior to the regis-
lease. tration thereof; and no
surrender of a registered
lease shall be registered
without the consent in writing
Manitoba of mortgagees or encumbrancers
of the land.”
L.B.A. RSBC 1960, s. 208 186. In case of the can- See Definition of
182. (1) Where any registered cellation of the registration Change at back of
charge nas been satisfied, .of a chargye, the land or es— Appendix I
surrendered, released, or tate or interest in respect of
discharged in whole or in which the charge has been regise|
part, the Registrar shall, . tered shall be deemed to be
vpon satisfactory proof, discharged and released from
cancel the registraticn of the charge as from the date of
the charge in whole or in entry of cancellation on the
part accordingly. register. 1In cases where a
reconveyance, surrender, or
transfer would otherwice have
been necessary, cancelation of
- registration as aforesaid shall
oper:te as and shall for ali
purposes be deemed to be a
reconvoyance, surrender, or
) transfer in favour of the person
entitled to tht eqguity of the -
land in question, and the charge
shall no lenger affect the land .
or estate or interest in respect
B.C. of which it was registered.
R.S. 1948, c.171, s.185.
KSA c.2~4 93. (1} ¥henever any lease or (2} When the memorandum has
demise that is regquirsd to been so made, the estate or .
be registered by this Act is interest of the lessee in the
intended to be surrencered, land vests in the lessor or
and the surrender thereof is in the person in whonm, having
effected otherwise than regard to intervening circum-
through the operation of a stances, if any, the land
surrender in law, upcn the would have vested if the lease
production of the surrender, had never been executed.
in Forw N, to the registrar, R.5., c.
he shall make a mamorandun
of the surrender upon the
certificate of title in
he register and upon the
duplicate certificate, but
no lrase mubject to mortgade
or ecncumbrance shall ke
Canada surrendered witiout the

consent of tho mortgasges
or uacusbrancoe,

RO,



Cancel-
lation of
expired
lease -
LTaA,
15790,
c.198

RSA.

Alta.

103.{1) Any person claiming t0o be in-
terested in any land for which a
certificate of title has been granted
may apply to a judge for a certificate
that any lease or denise registered
pursuant to the provisions of this
Act has c\plred, and the judge upon
being satisfied that the lease or
demision respect of which the applica-
tion is made has expired and is no
longer of any force or effect, may
grant a certificate to this effect.

(2) upon the certificate being filed with the
Registrar he shall cancel the registration of
the lease or demise mentioned in the judge's
certificate and any caveat based on the
existence-thereof, and make an entry cf such
canccllation in the register and upon the
certificate of title to the land affected
thereby, and upon the duplicate certificate of
title thereof, upon the sane being produced to
him for this purpose. [R.S.A. 1970, c. 198,

s. 103]

RSS. 1965,
c. 115

Sask.

s. 89 general provision

- A judge of the Court of Queen's Bench

may, upon such notice as he deems fit,
or where in his opinion that the
circumstances warrant it, without
notice:

"{b) direct the registrar to cancel any
instrument or any memorandum or entry
relating thereto or to amend any
instrument or any memorandum or entry
relating thereto in such manner as

the judge deems necessary or proper.

R.P.Act,
RSM 1970, c.
R30

Judge may order district registrar to
issue, cancel, or correct,
certificates.

c.54, s. 73; R.S.M., c. 220, s.
S.M., 1968, c.- 54, s. 73.

166; am.

(nearest 161l. In a proceeding respecting land,

provision or in respect cof a transaction or

10 s.103 contract relating thersto, or in

above) respect of an instrument, caveat,
memorial, or other entry affecting

A land, the court, may, by order, direct

the district registrar to cancel,
correct, substitute, or issue, a
certificate of title, or make an
endorsement or entry on any instrument,
or to do or refran from doing any act,

Manitoba or make or refran from making any entry
necessary to give effect to the judgment,
or order of the court. AM.S.M., 1968,

L.R.A. ° (nearest provision to s.103 above) 187. Where in any suit pending in the Supreme

RSBC'60 184.(1) In the case of a registered Court a question is raised as to the validity

c.208 *charge which, by the terms of the of any registered charge, or as to aay money
instrument creating or evidencing owing upon or rlghtq concernﬁng any registered
the charge, is determined by the charge, and where in the opinion of the Judge
effluxion of time or the happening the question raised is safrlc1ently material
of any event, the Registrar shall for the application of the provisions of this
cancel the registration of the section, then, upon affidavit or other proof
charge on the effluxion of the of the bona fides of the question raised, the
time or the happening of the event. Judge may order the cancellation of the
(2) Vhere the instrument creating the registration of the charge upon the bringing
charge gives a right of renewal into Court by the person claiming relief of .
which is shown on the register, then, such sum of money as the Judge may see fit to
upon application by tne owner of the order, and upon such other terms as to
charge,made befcre th2 cancellation securlty and otherwise as the Judge may see
of the ragistration, and upon proof fit to impose; but no order shall be made
of the exercise of the right of For the cancellation of the registration of
renewal, the Registrar shall renew any mortgage, excepl upon payment into Court
the registraticn of the charge of the full amount which the mortgagee, or

B.C. accordingly. R.S. 1948, c. 171, person entitled to tne mortgage, has stated
s.1B3. upon affidavit to be due thereon, unless
*See Def. of "Change" s.2(1) LRA under special circumstances to be established

"Encumbrance" s.145 LRA

to the satisfaction of the Judge.

Land Titles
‘Act,

Rsc 1970,
c.L-4

Canada

{(nearest provision to s.103)

s-157. "In any procecding respecting
land or in respect of any transaction
or contract relating thereto, or in
respect of any instrument, caveat,
memorandun or entry affecting land,
judge by decree or order, may direcct
the reygistraxr to cancel, correct, sub-
stitute, or issue any duplicate
certificate, or make any meworandum or
entry thoereon or on the certificate

of title, and othurwise to do cvery act
necessary to give effect to the decree
or order,

the




L.R.A. RSBC 1960, c. 208

"charge" means any estate less than the fee-simple, and

shall include any equitable interest in land, and any encumbrance
upon land, and any estate or interest registered as a charge
under s. 145.

S. 145 The owner of the surface of land is alone entitled to
be or remain registered as owner of the fee-simple.
The owner of any part of land above or below its
surface who is not also the owner of the surface is
only entitled to register his estate or interest as
a charge. If no Crown grant of the surface has been
registered, the Registrar shall enter the Crown in the
register.



APPENDIX II

Short Form of Leases Act, Ontario R.S. 1970, c.

COLUMN ONE

1. The said les-
see covenanis with
the said lessor:

2. To pay rent.

3. And to pay
taxes, except for lo-
cal improvements.

4. And to re-
pair, reasonable
wear and tear and
damage by fire,
lightning and tem-
pest only excepted.

5. And to keep
up fences.

6. And not to
cut dowr: timber.

7. And that the
said lessor may ent-
er and view state of
repair; and that the
said lessee will re-
pair according to
notice in writing,
reasonable wear
and tear and dam-
age by fire, light-
ning and tempest
only excepted.

8. And will not
assign or sub-let
without leave.

9. And that he
wil leave the prem-
1ses in good repair,
reasonable wear
and tear and dam-
xze by fire, light-
ning and tempest
anly excepted.

436

SCHEDULEB

COLUMNTWO -

1. And the said lessee doth hereby covenant with
the said lessor in the manmner following, that is tosay:

2. That he, the said lessee, will, during the said
term, pay unto the said lessor the rent hereby reserv
in manner hereinbefore mentioned, without any deduc-
tion whatsoever,

3. And also will pay all taxes, rates, duties and
assessments whatsoever, whether municipal, parlia-
mentary or otherwise, now charged or hereafter to be
charged upon the said demised premises, or upon the
said lessor on account thereof, except municipal taxes
for local improvements or works assessed upon the
property benefited thereby. )

4. And also will, during the said term, well and
sufficiently repair, maintain, amend and keep the said
demised premises with the appurtenances in good and
substantial repair, and all fixtures and things thereto
belonging, or which at any time during the said term
shall be erected and made by the lessor, when, where,
and so often as need shall be, reasonable wear and tear
:i\d damage by fire, lightning and tempest only except-

5.. And also will, from time to time, during the said
term, keep up the fences and walls of or belonging to the
said premises, and make anew any parts thereof that
may require to be new-made in a good and husband-
like manner and at proper seasons of the year.

6. And also will not at any time during the said term
hew, fell, cut down or destroy, or cause or knowingly
permit or suifer to be hewed, felled, cut down or
destroyed, without the consent in writing of the lessor,
any timber or timber trees.

7. And that it shall be lawful for the lessor and his
agents, at all reasonable times during the said term, to
enter the said demised premises to examine the condi-
tion thereof; and further, that all want of reparation
that upon such view shall be found, and for the
amendment of which notice in writing shall be left at
the premises, the said lessee will, within three calendar
months next after such notice, well and sufficiently
repair and make good accordingly, reasonable wear and
tear and damage by fire, lightning and tempest only
excepted.

8. And also that the lessee shall not, nor will during
the said term, assign, transfer or set over or otherwise
by any act or deed procure the said premises or any of
them to be essigned, transferred, set over or sub-let
unto any person or persons whomsoever without the
consent in writing of the lessor first had and obtained.

9. And further, that the lessee will, at the expira-
tion, or other sooner determination of the said term,
peaceably surrender and yield up unto the said lessor
the said premises hereby demised with the appurte-
nances, together with all the buildings, erections and
fixtures erectad or made by the lessor thereon, in good
and substantial repair and condition, reasonable wear
and tear and damage by fire, lightning and tempest
only excepted.




COLUMN ONE

10. Provided,
that the lessee may
remove his fixtures.

11. Provided,
that in the event of
fire, lightning or
tempest, rent shall
cease until the
premises are re-
built.

12. Proviso for
re-entry by the said
lessor on non-pay-

ment of rent or non-
performance of
covenants.

13. The said les-
sor covenants with
the said lessee for
quiet enjoyment.

COLUMN TWO

10. Prov ded, and it is hereby expressly agreed that |

the lessee may at or prior to the expirution of the term
hereby granted, take, remove and carry away from the
premises hereby demised all fixtures, fittings, plant,
machinery, utensils, shelving, counters, safes or other
articles upon the said premises in the nature of trade or
tenants’ fixtures or other articles belonging to or
brought upon the said premises by the said lessee, but
the lessee shall in such removal do no damage to the
said premises, or shall make good any damage which he
may occasion thereto.

11. Provided, and it is hereby expressly agreed, that
in case the premises hereby demised or any part thereof
shall, at any time during the said term, be burned down
or damaged by fire, lightning or tempest so as to render
the same unfit for the purposes of the szid lessee, then
and so often as the same shall happen, the rent hereby
reserved, or a proportionate part thereof, according to
the nature and extent of the injuries sustained.shall
abate, and all or any remedies for recovery of said rent
or such proportionate part thereof shall be suspended
until the said premises shall have been rebuilt or made
fit for the purposes of the said lessee.

12. Provided, and it is hereby expressly agreed, that
if and whenever the rent hereby reserved, or any part
thereof, shall be unpaid for fifteen days after any of the
days on which the same ought to have been paid,
although no formal demand shall have been made
thereof, or in case of the breach or non-periormance of
any of the covenants or agreements herein contained on
the part of the lessee, then and in either of such cases it
shall be lawful for the lessor at any time thereafter, into
and upon the said demised premises or any part
thereof, in the name of the whole to re-enter, and the
same to have again, repossess and enjoy, as of his
former estate; anything hereinafter contained to the
contrary notwithstanding.

13. And the lessor doth hereby covenant with the
lessee, that he paying the rent hereby reserved and
performing the covenants hereinbefore on his part
contained, shall 2::d may peaceably possess and enjoy
the said demised premises for the term hereby granted,
without any interruption or disturbance from the
lessor, or any other person or persons lawfully claiming
by, from or under him.

Ontario Short Form of Leases Act, R.S. 1970, c. 436 Schedule B




B.C. Short From Leases Act, R.S. 1960, c. 357

SECOND SCHEDULE
(Sections 3, 7)

DIRECTIONS AS TO THE ForMs N Trus SCHEDULE

1. Parties who use any of the forms in the first column of this Schedule may
substitute for the words “ lessee ” or “ lessor any name or names [or other designa-
tion]; and in every such case corresponding substitutions shall be taken to be made
in the corresponding forms in the second column,

2. Such parties may substitute the feminine gender for the masculine, or the
plural number for the singular, in the forms in the first column of this Schedule,
and corresponding changes shall be taken to be made in the corresponding forms
in the second column,

3. Such parties may fill up the blank spaces left in the forms 6 and 7 in the first
column of this Schedule so employed by them with any words or figures; and the
words or figures so introduced shall be taken to be inserted in the corresponding
blank spaces left in the corresponding forms in the second column.

4. Such parties may introduce into or annex to any of the forms in the first
column any express exceptions from or express qualifications thereof respectively,
and the like exceptions or qualifications shall be taken to be made from or in the
corresponding forms in the second column.

5. Where the premises demised shall be of freehold tenure, the covenants 1 to
13, inclusive, shall be taken to be made with, and the proviso 14 to apply to, the
heirs and assigns of the lessor; and where the premises demised shall be of lease-
hold tenure, the covenants and proviso shall be taken to be made with and apply
to the lessor, his execntors, administrators, and assigns.

6. Such parties may introduce into any lease such other or further covenants, |
powers, and provisions as may be agreed upon between them.

Corumn I CorvMmn IT

i. That the said [lessee] 1. And the said lessee doth hereby for himself, his
covenants with the said heirs, executors, administrators, and assigns, covenant
{lessor] to pay rent; with the said lessor that he, the said lessee, his executors,

administrators, and assigns, will, during the said term, |
pay unto the said lessor the rent hereby reserved, in
manner hereinbefore mentioned, without any deduction
whatsoever;

2. and to pay taxes; 2. and also will pay all taxes, rates, duties, and assess-
ments whatsoever, whether parochial, municipal, parlia-
mentary, or otherwise, now charged or hereafter to be
charged upon the said demised premises, or upon the
said lessor, on account thereof, except such taxes, rates,
duties, and assessments which the lessee is by law ex- |
empted from; f

z

3. and to repair; 3. and also will, during the said term, well and suf-
ficiently repair, maintain, pave, empty, cleanse, amend, |
and keep the said demised premises, with the appur- !
tenances, in good and substantial repair, and all fixtures, |

and things thereto belonging or which at any time dur- ‘
ing the said term shall be erected and made, when,
where, and so often as need may be;
4. and to keep up 4. and also will from time to time, during the said
fences; term, keep up the fences and walls of or belonging to
the said premises, and make anew any parts thereof that
may require to be new-made, in a good and husband-
like manner, and at proper seasons of the year;
5. and not to cut down 5. and also will not, at any time during the said term,
timber; hew, fell, cut down, or destroy, or cause or knowingly
permit or suffer to be hewad, felled, cut down, or de-
stroyed, without the consent in writing of the lessor, any
timber or timber trees, except for necessary repairs or
firewood, or for the purposs of clearance, as herein set
forth;

e,
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6. and to paint outside
every year;

7. and paint and paper
every year;

8. and to insure from
fire, in the joint names of
the said [lessor] and the
said [lessee];

to show receipts;

and to rebuild in case of
fire.

9. And the said [lessor]
may enter and view state
or repair, and that the
said [lessee] will repair
according to notice.

10. That the said
[lessee] will not use prem-
ises as a shop.

11. And will not assign
without leave.

12. And will not sublet
without leave.

will

ernend

13. And that he

el i

1960, c. 357

6. and also that the said lessee, his executors, ad-
rainistrators, and assigns, will in every year
in the said term paint all the outside woodwork and
ironwork belonging to the said premises with two coats
of proper oil colours, in a workmanlike manner;

7. and also that the said lessee, his executors, ad-
ministrators, and assigns, will in every year
paint the inside wood, iron, and other works now or
usually painted with two coats of proper oil colours, in
a workmanlike manner; and also repaper, with a paper ;
of a quality as at present, such parts of the premises as
are now papered; and also wash, stop, whiten, or colour ‘
such parts of the said premises as are now plastered;

8. and also that the said lessee, his executors, ad-

ministrators, and assigns, will forthwith josure the said
premises hereby demised to the full insurable value

thereof, in some respectable insurance office, in the joint

names of the said lessor, his executors, adminisirators,

and assigns, and the said lessee, his executors, adminis.
trators, or assigns, and keep the same so insured during

the said term; and will, upon the request of the said

Iessor or kis agent, show the receipt for the last pre-

mium paid for such insurance for every current year;

and as often as the said premises hereby demised shall
be burnt down or damaged by fire, all and every the i
sums or sum of money which shall be recovered by the |
said lessee, his exscutors, administrators, or assigns, for ;
or in respect of such insurance, shall be laid out and
expended by him in building or repairing the said
demised premises, or such paris thereof as shall be
burnt down or damaged by fire, as aforesaid.

9. And it is hereby agread that it shall be Iawful for
the said lessor and his agents, at all reasonable times
during the said term, to enter the said demised premises,
or any of them, and to examine the condition thereof;
and, further, that all wants of reparation which upon
such views shall be found, and for the amendment of
which notice in writing shall be left at the premises, the
said lessee, his executors, administrators, and assigns,
will, within three calendar months next after every such
potice, well and sufficiently repair and make good ac-
cordingly. 1

10. And also that the said lessee, his executors, ad- .
ministrators, and assigns, will not convert, use, or ‘
occupy the said premises, or any part thereof, into or as '
a shop, warehouse, or other place for carrying on any |
trade or business whatsoever, or suffer the said premises
to be used for any such purpose, or otherwise than as a
private dwelling-house, without the conseat in writing
of the said lessor,

11. And 2lso that the said lessce, his executors, ad-
ministrators, or assigns, shall not, nor will, during the
said term, assign, transfer, or set over, or otherwise, by
any act or deed, procure the said premises, or any of
them, or the terr.. hereby granted, to be assigned, trans-
ferred, or set over, unto any person or persons whomso-
ever, without the consent in writing of the said lessor, his
heirs, executors, administrators, or assigns, first had and
obtaiped.

12. And also that the said lessee, his executors, ad-
ministrators, and assigns, shall not, nor will, during the
said term, sublet the said premises hereby granted, or
any part thereof, to any person or persons without the
consent in writing of the said lessor, his heirs, executors,
administrators, or assigns, first had and obtained.

13. And, further, that the said lessee, his executors,
ndminictratare and awions will. at the expiration or
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CorLumn I

14. Proviso for re-
entry by the said lessor
on non-payment of rent,
or non-performance of
covenants,

15. The said ([lessor]
covenants with the said
[lessee] for quiet enjoy-
ment.

Corumn II
surrender and yield up unto the said lessor, his heirs,

executors, administrators, or assigns, the said premises

hereby demised, with the appurtenances, together with
all buildings, erections, and fixtures now or hereafter to
be built or erected thereon, in good and substantial
repair and condition in all respects, reasonable wear
and tear and damage by fire only excepted.

14. Provided always, and it is expressly agreed, that
if the rent hereby reserved, or any part thereof, shall be
unpaid for fifteen days after any of the days on which
the same ought to have been paid (although no formal
demand shall have been made thereof), or in case of

the breach or non-performance of any of the covenants ;
and agreements herein contained on the part of the said -

lessee, his executors, administrators, or assigns, then and

in either of such cases it shall be lawful for the said |

lessor, his heirs, executors, administrators, or assigns, at
any time thereafter,into and upon the said demised
premises, or any part thereof, in the name of the wholg,
to re-enter, and the same to have again, repossess, and
enjoy as of his or their former estate, anything herein
contained to the contrary notwithstanding.

15. And the lessor doth hereby, for himself, his heirs,
executors, administrators, and ussigns, covenant with
the said lessee, his executors, administrators, and as-
signs, that he and they, paying the rent hereby reserved,
and performing the covenants hereinbefore on his and
their part contained, shall and may peaceably possass
and enjoy the said demised premises for the term hereby
granted, without any interruption or disturbance from
the said lessor, his heirs, executors, administrators, or
assigns, or any other person or persons lawfully claim-
ing by, from, or under him, them, or any of them. R.S.
1948, c. 307, Second Sch.
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ForMm N,
(Section 123 (1))

SHorr COVENANTS IN LEASE

COLUMN ONE. COLUMN TWO.

1. Will pay taxes. 1 That I, the said lessee, will pay all taxes, rates, duties
and assessments whatsoever, whether muiicipal or provindal,
now charged or hereafter to bhe charged upon the said de-
mised premises, or upon the said lessor on account thereof,
except municipal taxes for local improvements or works
assessed upon the property benefited thereby.

2. Will not without 2. That I, the said lessee, will not during the said term
leave, assign or sublet, transfer, assign or sublet the land and premises hereby leased
or any part thereof or otherwise by any act or deed procure
the said land and premises or any part thereof to be trans-
- ferred or sublet, without the consent in writing ‘of the lessor
first had and obtained.

3. Will fence. 3. That 1, the said lessee, will during the continuance of
the said term erect and put upon the boundaries of the said
land, or on those boundaries on which no substantial fence
now exists, 2 good and substantial fence,

4. Will cultivate. 4. That I, the said lessee, will at all times during the said
: term cultivate, use and manage in a proper husbandlike tnan-
ner all such parts of the land as are now or shall hereafter,
with the consent in writing of the said lessor be broken up
or converted into tillage and will not impo,erish or waste
the same.

5. Will not cut timber. 5. That I, the said lessee, will not cut down, fell, injure
or_destroy any living timber or timberlike tree standing and
being upon the said land without the consent in writing of
the said lessor.

6. Will not carry on 6. That 1, the said lessee, will not at any time during the
offensive trade, said term use, exercise or carry on or permit or suffer tc be
used, exercised or carried on in or upon the caid premises
or any part thereof any noxious, noisome or offensive art,

e, business, occupation or calling, and no act, matter or
thing whatever shall at any time during the said term he
done in or upon the said premises or any part thereof that
shall or may be or grow to ammoyance, nuisznce, grievance,
damage or any disturbance of the occupiers or owners of
the adjoining lands and properties.
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THIRD SCHEDULE

DEED OF LEASE

This indenture, made the day of , in the year of our Lord
-« iusand nine hundred and , in pursunance of The Short Forms Act, between
. of the first part, and , of the second part; (any recitals required may ‘

+ v inserted); Witnesseth that in consideration of the premises and (if any recitals; if not,
=+ sf the premises and) of the rents, covenants and agreements hereinafter reserved and
“~azed 0a the part of the party of the second part, his (or their) executors, administrators
<f aayms, to be paid, kept, observed and Xerfomed, he (or they), the said party of the first
 ath {or have) demised and leased, and by these presents doth (or do) demise and lease,
= “e said party of the second part, his (or their) executors, administrators and assigns, 2ll
¥ Tesuage or tenement, lands and premises situate (or all that parcel or tract of land

"=+ lying and being; here insert a description of the premises with sufficient certainty);

To heve and to hold the zaid demised premises for and during the term of
* "= eomputed from the day of , one thousand nine hundred and
) . and from thenceforth next ensuing and fully to be complete and ended; yielding
% Avny therefor, yearly and every year during the said term hereby granted, unto the
=y of the first part, his (or their) heirs, executors, administrators or assigns, the sum
. 10 ba payzble on the following days and times, that is to say: (on, etc.), the first
-~* payments to become due and be made on the day of next.

{Here insert any provisees, conditions and covenants required).

In witness whereof, etc.

digned, sealed and delivered

in the presance of

art A

1 Tha: the said (lessee)-covenants with the said (lessor) to pay rent.

Part B
. 1 And the said lessee doth hereby, for himself, his heirs, executors, administrators
.~ 708, eovenant with the said lessor that he, the said lessee, his executors, administrators
e 55, will, during the said term, pay unto the said lessor the rent hereby reserved, in

“=reinbefore, mentioned without any deduetion whatsoever:

{2) Provided that, in the event of the said demised premises being destroyed by

fire or tempest, or the act of God, during the said term, or not being totally destrmress %
such an extent as to render the same unfit for occupation, the said lesses, hig ot ey
executors, administrators and assigns, may, at any time \ygtﬁm ten days after such gege
or injury to said premises, give notice to the lessor requiring the said

and put in such condition as may be necessary to render them suitabl

premises to bw "’“:“stis
! ) n e for oceuparm £has
oses for which they have been leased, and with such notice shall serve a cerm A

tifsste

pu
architect as to the time within which such premises could be so repaired; and t; Loy
within three days, give notice to the lessee It):ha't he intends so to re%air; and u m:% -
repair within such time as may be so certified to by such architect as reasonsmy PP
make the necessary repairs, the said lease shall then determine; *
(b) Provided, further, that, if the lessor do not so give notica within s
days, the lessee may either surrender the said premises or repair the same sng s
against the rent thereafter to be paid. )
And the said lessor may at any time within ten days after the
accident to the said premises as aforesaid, give notice to the lessee that it is not hix 4
to repair said premises, whereupon the said lessee may either surrender the saig V‘W
repair the same and charge it against the rent to be thereafter paid; i

{c} Provided, always, that in case the tenant surrender said premises umig
of these conditions, rent shall cease to be payable after such damage or destruction za sfuse
(d) Provided, further, and it is expressly understood by and betwees “‘”W
hereto that the said lessee, his executors, administrators and assigns shall not be beméw

repair, where the same may be necessary from reasonable wear and tear, or the Srmmgigt
caused by firei: temRest or the act of God. e
art

2 And to pay taxes.
Part B e
2 And, also, will pay all taxes, rates, duties and assessments whatseeves, whiize
municipal, parliamentary or otherwise, now charged or hereafter to be charged npos fhewdl
demised premises, or upon the said lessor on account thereof.
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Part A

3 And to repair.

Part B fit

3 And, also, will, during the said term, well and sufficiently repir. PN Aty
amend and keep the said demised premises, with the appurtenances in good and sehewss
repair, and all fixtures and things thereto belonging, or which at any time during the s
shall be erected and made, when, where and s0 often as need shall be:

(a) Provided that, in the event of the said demised premises beiny daviess
fire, tempest or the act of God, or during the said term, or not bein totally destroges
such an extent as to render the same unfit for occupation, the said lessee, his or be#
executors, administrators and assigns, may, at any time within ten days after such
or imjury to said premises, give notice to the lessor re uiring the saidy premises to be 2
and put in such condition as may be necessary to render them suitable for occupater
purposes for which they have been leased; and with such notice shall serve a certifists
architect as to the time within which such premises could be so repaired; and the s
within three days, give notice to the lessee that he intends so to repair, and upon faisw
repair within such time as may be so certified to by such architect as reasonably s«
make the necessary repairs, the said lease shall then determine;

(b) Provided, further, that if the lessor do not so give notice within s

days the lessee may either surrender the said premises or repair the same and charge 2 g
the rent thereafter to be paid:

And the said lessor, may at any time within ten days after the deswr 5‘@
accident to the said premises as aforesaid, give notice to the lessee that it is not b B
to repair the said premises, whereupon the said lessee may either surrender the saxd poifEa
or repair the same, and charge it against the rent to be thereafter paid;

{c) Provided, always, that, in case the tenant surrender said premises wid

of these conditions, rent shall cease to be payable after such damage or destruction as

(d) Provided, further, and it is expressly understood by and between
hereto, that the said lessee, his executors, administrators and assigns, shall not b
repair where the same may be necessary from reasonable wear and tear, or the €
caused by fire, tempest or the act of God.

Part A '

4 And to keep up fences.

Part B . fum

4 And also will, from time to time during the said term, keep up -
walls of or belonging to the said premises, and make anew in a good aud husEanafa-"*
and at proper lSeasons of the year, any parts thereof that may require to he pew-RE
. art A

5 And not to cut down timber.

s

art B
5 And 2lso will not 2t any time, during the said term, hew fell, cut down or
¢r cause or knowingly permit or suffer to be hewed, felled, cut down’ or destroyed,
tre consent in writing of the lessor, any timber or timber trees, except for necessary
_in ur firewood, or for the purpose of clearance as herein set forth.
Part A
6 And that the said (lessor) may enter and view state of repair, and that the said
) will repair according to notice.
) Part B
6 And it is hereby agreed that it shall be lawful for the lessor and his zgents,
. rasonzhble times during the said term, to enter the said demised premises to examine the
zwon thereof, and, further, that all want of reparation that upon such view shall be found,
emendment of which notice in writing shall be left at the premises of the said |
e executors, administrators and assigns, will, within three calendar months next after !
.« maticz. well and sufficiently repair and make good accordingly: .
{a} Provided that, in the event of the said demised premises being destroyed by
- rwempest, or the act of God, during the said term, or not bein totally destroyed but to
.= an extent 2s to render the same unfit for occupation, the sai lessee, his or her heirs,
>, administrators and assigns, may at any time within ten days after such destruction
» -zry o said premises, give notice to the lessor r uiring the said premises to be repaired
“:r such condition as may be necessary to render them suitable for oceupation for the
- for which they have been leased; and with such notice shall serve a certificate of an
et 33 to the time within which such premises could be so repaired; and the lessor shall,
: hrze days, give notice to the lessee that he intends so to repair, and upon failure to so
-+ within such time as may be so certified to by such architect as reasonably sufficient to
-+ 'rz necessary repairs, the said lease shall then determine;
{b) Provided, further, that, if the lessor do not so give notice within such three
- ke lessee may either surrender the said premises or repair the same and chaege it
-+t iz rent thereafter to be paid:
And the said lessor may at any time within ten days after the destruction or
-1 * - the said premises 2s aforesaid, give notice to the lessee that it is not his intention
s+ the said premises, whereupon the said lessee mzy either surrender the said premises
“ie7 the same and charge it against the rent to be thereafter paid;
te) Provided, always, that, in case the tenant surrender said premises under either
e rditions, rent shall cease to be payable after such damage or destruction as aforesaid;
{di Provided, further, and it is expressly understood by and between the parties
-zt the said lessee, his executors, administrators and assigns, shall not be bound to

_wnere the same may be necessarg' from reasonable wear and tear or the damage is
-1 b fire, tempest or the act of God.
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Part A
7 And will not assign or sublet without leave.
Part B
7 And, also, that the lessee shall not nor will, during the said term, assign,
weror st over, or otherwise by any act or deed, procure the said premises or any of them
~ - oned, transferred, set over or sub'st, unto any person or persons whomsoever without
Teent mpwri:ing of the lessor, his heirs or assigns first had and obtained.
art A
8 And that he will leave the premises in good repair.
Part B
& And, further, the lessee will, at the expiration or other sconer determination of
| =rm, peaceably surrender and yield up unto the said lessor the said premises hereby
- with the appurtenances, together with all buildings, erections and fixtures thereon,
o and substantial repair and condition, reasonable wear and tear and damage by fire,
© rthe aet of God only excepted.
Pzrt A
- 9 Proviso for reentry by the said (lessor) on non-payment of rent or
7 rmance of covenants.
Part B
. 9 Provided, always, and it is hereby expressly agreed, that, if the rent hereby
..." rany part thereof shall be unpaid for fifteen days after any of the days on which
..t 7 ought to have been paid, although no formal demand shall have been made thereof,
% of the breach or non-performance of any of the covenants or agreements herein

2

7 1 the part of the lessee, his executors, administrators or assigns, then, and in either

T3¢, it shall be lawful for the lessor at any time thereafter, into and upon the said
"€TusEs, or any part thereof in the name of the whole, to re-enter, and the same to
- Tedsasess and enjoy as of his or their former estate, anything hereinafter contained
Tirary i}otl;vé'igzstan ing.

"
o

a)
10 The said (lessor) covenants with the said (lessee) for quiet enjoyment.
Part B : :
10 And the lessor doth hereby, for himself,.h.is heirs, executors, administrators
and assigns, covenant with the lessee, his executors, administrators and assigns, that he ang

executors, administrators and assigns, or any other person or persons lawfully claiming by,
from or under him, them or any of them,
. RS.M,, c. 243, Third Schedule; am. SM., 1955, c. 69, s. 12.
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R.S.N.B 1927 c. 167, s. 29(1)(3). (3) No lease for a term
not exceeding three wears, where the actual possession
goes along with the lease, need be registered, nor
shall such lease be deemed fraudulent and void merely
by reason of its not being registered; but this
subsection shall not extend or apply to any lease
for a greater term than 3 yeaxs; nor to any where
the actual possession does not go along with the lease.

(1913) 3 W.W.R. 814; 9 D.L.R. 619
2 EXb. 355 46 L.J.Q.B. 603

Dicastri, Thoms Canadian Torrens System, (2nd ed. 1962)
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27 [1918] 1 W.W.R. 421
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29

Collins, Land Titles in Saskatchewan (1966) pp. 62-64
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34
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(2nd ed. ) p. 251
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A.C.T. s. 83, N.Z. s. 118
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330
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1974) p. 262

37 Real Property Act, 1862, 26 Vict.

38 Tomblin, Problems in Real Estate, Law Refresher Course (1973)
p. 28

39

Commentary on the Torrens System in N.S.W., at p. 232
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