
I. INTRODUCTION 

The intent of this memorandum is to examine the 

purpose and function of sections 97 to 1 03 of the Alberta 

Land Titles Act
2 

and to determine whether sections 98 to 

103 should continue to be included in the Act. 

in issue provide: 

The sections 

97. (1) When any land for which a certificate of title 
has been granted is intended to be leased or demised for a 
life or lives, or for a term of more than three years, the 
owner shall execute a lease, in Form 16 in the Schedule. 

(2) Every such instrument shall, for description of the 
land intended to be dealt with, refer to the certificate of title 
of the land, or shall give such other description as is neces­
sary to identify the land. 

(3) A right for the lessee to purchase the land d�scribed 
in the instrument may be stipulated in the instrument, and 
if the lessee pays the purchase money stipulated, and other­
wise observes his covenants expressed and implied .in the 
instrument, the lessor is bound to execute a transfer to the 
lessee of the land. and to perform all necessary acts by this 
Act prescribed for the purpose of transferring the land 
to the purchaser. 

( 4) No such lease of mortgaged or encumbered land is 
valid and binding against the mortgagee or encumbrancee 
unless the mortgagee or encumbrancee has consented to the 
lease prior to its being registered, or subsequently adopts it. 

[R.S.A. 1955, c. 170, s. 98] 

98. In eve1-y such lease, unless a contrary intention 
appears therein, there shall be implied the following coven­
ants by the lessee, that is to say: 

(a) that he will pay the rent thereby reserved at the 
times therein mentioned, and all rates and taxes 
that may be payable in respect of the demised land 
during the continuance of the lease; 

(b) that he >vill at all times during the continuance of 
the lease keep and .at the termination thereof yield 
up the demised land in good and tenantable repair, 
accidents and damage to buildings from fire, storm 
and tempest or other casualty and reasonable wear 
and tear excepted. [R.S.A.1955, c.170, s. 99] 

99. In every such lease, unless a different intention 
appears therein, there shall also be implied the following 
powers in the lessor, that is to say: 

(a) that he may, by himself or his agents, enter upon 
the demised lands and view the state of repair 
thereof, and may serve upon the lessee, or leave at 
his last or usual place of abode, or upon the demised 
land, a notice in ·writing of any defect, 1·equiring 
the lessee within a reasonable time, to be therein 
mentioned, to repair the same, in so far as the 
lessee is bound to do so; 



(b) that in case the rent or any part thereof is in 
arrear for the space of two calendar months, or �n 
case default is made in the fulfilment of any 
covenant, whether expressed or implied in the 
lease, on the part of the lessee, and is continued for 
the space of two calendar months, or in case the 
repairs required by the notice, as aforesaid, are 
not completed within the time therein specified, the 
lessor may enter upon and take possession of the 
demised land. [R.S.A.1955, c.170, s.100] 

10:0. In any such case the Registrar, upon proof of his 
satisfaction of lawful re-entry and recovery of possession 
by a lessor, or his transferee by a legal proceeding, shall 
make a memorandum of the same upon the certificate of 
title and upon the dupli_cate thereof when presented to him 
for that purpose, and the estate of the lessee in the land 
thereupon determines an� the Registrar shall cancel the 
lease if delivered up to him for that purpose, but the 
lessee is not thereby released from his liability in respect 
of the breach of any covenant in the lease, expressed Ol.' 
implied. [R.S.A.1955, c. 170, s. 101] 

l.O:l. (1) \\Thenever in any lease made under this Act the 
forms of words in column one of Form 17 in the Schedule 
and distinguished by any number therein are used, t:f.e 
lease shall be taken to have the same effect and be 
construed as if the words used had been those contained 
in column two of the said Form and distinguished by the 
same number. 

(2) Every such expression of words shall be deemed a 
covenant by the lessee with the lessor and his transferees,. 1 
binding th� former and his heirs, executors, administrators , 
and transferees, but it is not necessary in any such lease 
to insert any such number and there may be introduced 
into or annexed to any of the expressions in column one 
any €};.-pressed exceptions from the same, or expressed 
qualifications thereof respectively·, and the like exceptions 
or qualifications shall be taken to be made from or in cor­
responding expressions in column two. 

[R.S.A.1955,c.170,s.102] 

1.02. (1) VV"henever any lease or clemise requirecl to 
be registered by this Act is intended to be surrendered and 
the surrender thereof is effected otherwise than through the 
operation of a surrender in law, the Registrar shall, upon 
the production to him of the surrender in Form 18 in the 
S.chedule, make a memorandum of the surrender upon the 
certificate of title in the register and upon the duplicate 
certificate. 

(2) When the memorandum has been so made the estate 
or interest of the lessee in the land vests in the lessor or 
in the person in whom, having regard to intervening cir­
cumstances, if any, the land would have vested if the lease 
had never been executed. 
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(3) Notwithstandin:; subsection (1), no lease that is 
subject to mortgage or encumbrance shall be surrendered ' 
without the consent of the mortgagee or encumbrancee. : 

[R.S.A. 1955, c. 170, s. 103] 
1.03. (1) Any person claiming to be interested in any 

land for which a certificate of title has been granted may 
apply to a judge for a certificate that any lease or demise 
registered pursuant to the pro>'isions of this Act has ex­
pired, and the judge upon being satisfied that the lease or 
demise in respect of which the application is made has 
expired and is no longer of any force or effect, may grant 
a certificate to this effect. . 

(2) Upon the certificate being filed with the Registrar /1 
he shall cancel the registration of the lease or demise men­
tioned in the judge's certificate and any caveat based on 
the existence thereof, and make an entry of such cancella­
tion in the register and upon the certificate of title to the 
land affected thereby, and upon the duplicate certificate of/ 
title thereof, upon the same being produced to him for thisr 
purpose. -- - · · -

A lease has been d efined as: 

" • . . a conveyance by which a perso n 
having an estate in hereditaments transfers 
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a portion o f  his interest therein to ano ther, 
usually in co nsideration of a certain periodi­
cal rent or o ther reco mpense, and it imports 
that kxclusive poss2ssion is given of the 
premises conveyed . "  

Stouds Judicial Dictionary defin es a lease as fo llows: 

"A lease doth properly signify a demise 
or letting of lands, rent, common, o r  any 
hereditament, unto ano ther for a lesser 
time than he that do th let it hath in it. 
But the word 1 lease 1 does not in la\v 
import a written instrument excep·t, it may 
perhaps be added, in those cases where, by 
statute, a writing is 3equired, or where 
a writing is implied. "  

A lease is no t defined in the Alberta Land Titles Act 

(hereinafter referred to as the Act) . However it has 

been said that: 



"Apart from th� need for registration 
common to all dealings . • •  [see s. 65 
Alta. Act] a lease of land under the Real 
Property �et differs but little from a 
lease under the general law. A lease for 
a term not exceeding thr.ee years (one year 
in the Gase of South Australia) , which 
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does not need to be registered, does not 
differ at all from a lease under the general 
law. Accordingly the subject of leases offers 
little scope for comment which is referable 
to the Torrens system , as distinct from the 
general fiel� of law relating to landlord 
and tenant. " 

This memorandum will review historically the 

Alberta statute law regarding land leases and will review 

comparatively the statute la�t7 in other Torrens j urisdictions. 

It will also revie�t7 the available case la\v in order to 

determine whether there are problems in content or wording 

which require changes in any of the above-mentioned sections. 

II. EXPOSITION 

A. Legislative History of s. 97 

The legislation equivalent to section 97 of our 

present Act first appeared in western Canada as s. 70 of 

the Territories Real Property Act
5

. That provision was 

in all essential elements the same as the present section; 

there have been no significant alterations other than the 

relatively minor one of dividing the section into four 
6 

parts . 

B. The Effect and Application of s. 97 

(i) s. 97 (l) 

Where any land for which a certificate 
of title has been granted is intended to 
be leased or demised for a life or lives, 



or for a term of more than three years, 
the m•mer shall execute 1 lease in Form 
Sixteen of the schedule. 
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This provision assures the lessee for a life or lives 

or for a term of more than three years of the right to . 

protect his interest by registering his lease and thereby 

giving notice of it to any purchaser o.f the reversion. The 

Land Titles Office will refuse to register any lease which 

does not substantially conform to the requirements of Form 

16 in the Schedule. 

When third part�es become involved the need for formality 

and for registration become most important , that is, when 

the lease is for a life or liVes or a period o£ more than 

three years. Should registration not occur the bona fide 

third party acting on the faith of the register can take 

the property free and clear. 

Johnson, J. A. , in Protective Holdings v. M & P Transport 

Ltd. , enunciates this principle when he states: 

"By virtue of these provisions [s. 63(1 ) , 
s. 64 (1)  (d) and s. 203 of the Act] the m•mer 
of land acquired by transfer is not affected 
by notice of any unregistered interest in the 
land unless it is an interest 'implied' unde� 
the Act. The appellant, in accepting the 
transfer in June, 1 960, was unaffected by any 
notice under which the respondent held the land 
because the lease was for more than three years 
and was unregistered .  It coul� have ignored 
the.respondent and its lease. " 

Woodman and Grimes state that: 

"Registration of a lease is thought also to 
be an advantage to the lessor, as it protects 
him from liability on the covenant for quiet 
enjoyment after he has disposed of the reversion; 
see, 9 . g. ,  Munro v. s·tuart (1924) 41 S.R. (N.S.W.) 
203. ,. 
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The onus is upo n the lessee to pro tect himself. 

Should he not register his interest he can be ejected by 

a subsequent purchaser , who , as m'lner o f  the fee simple, 

is entitled to po ssession o f  the property. 

In the case o f  DiGiacinto v. Horncastle, where 

the buyer o f  the fee had constructive notice o f  a lease 

for a period greater than three years, the co urt held 

that the buyer acquired the property free o f  the lesses's 
. 1 0  

h 
. k . . 

1 . �nterest. By t e New Brunsw1c Reg�stry Act actua 

notice was held to be required.
11 

The term of the lease is the significant facto r 

affecting the po ssibility o f  registration under section 

9 7 (1 ) . The Land Titles Act does not make any provision 

for the registratio n o f  a lease for a term of three years 

o r  less. Section 97(1 ) d eals only with a lease for more 

than three years or for a life o r  lives. 

The determination of the term o f  the lease has 

caused some difficulty in the past but no w appears to be 

settled. Scott, J. in Le Corporation Episcopale d e  St. 
1 2  

Albert v. Sheppard & Co. fo llmved the case o f  Hand v. 

Hall
TT 

and held that a lease for a year certain in which 

the right was reserved to the tenant to renetv fro m year 

to year for a term exceeding three years from the making 

was not a lease for more than three years and was therefore 

within the exception [s. 64(d) ] 

The major issue arising from the application o f  

the section concerns the questio n whether a lease for a 

perio d not exceeding three years can be registered. 
1 4  

Thorns argues: 



(The question of whether or not a lease for a period not exceeding 
three years can be registered was answered in the negative by the 
master of titles of Saskatchewanl He pointed out that the only 
provision in the Saskatchewan Land Titles Act for the registration 
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of a lease is contained in s. 92 fr) ·which concerns itself only with a 
lease "for a life or lh7es or for a terrri of rnore nian three years" 
and this is borne out by s. 60 (s) which provides that the land men­
tioned in any certificate of title shall by implication and without 
any special mention, unless the contrary is expressly declared, be , 
subject to, inter alia, "any subsi::ting lease or agreement for a lease 
for a period not exceeding three years where there is actual occupa:­
tion of the land under the same." The learned master \Vent on to 
say that the argument that because leases for a term of less than 
three years are not directly prohibited from registration therefore 
they may be registered is faulty. The system of land registration 
in force in Saskatchewan is a statutorv one, the provisions of which 
are set forth in The Land Titles Act.CNo instrument can therefore 
be registered in a land titles office unless it is one of the instru­
ments whose registration is provided for and in form and execution 
conforms \\ith the requirements :•f that Acq Certain documents, 
although valid in the sense of securing substantial interests in land, 
cannot be registered simply on account of their pot being in compli­

ance with the forms prescribed by the Act. fOrdinarily this class 
of document can and should be protected by caveat, hut in the case 
of a lease for a term of not more than three years where there is 
actual occupation of the land, there is no necessity for this as the 
lessee is protected in his rights by s. 60 (t) of the Act without any 
o:::rn>f'ial mention in the certificate of title.] There j§.._�_very practical 

reason whyJhe.-1ease_.(Ql'_a__ term_ o_.[ _t_llr�y_ears or _less._ should . ..not I 
.be I_�giste£� and that i s  the Act provides that "upon registration I 
of the lease the registrar shall ret£i!:LpJ?§§.�§ion of the duplicate 
certificate of title on behalf of all persons interested- hi- the- la�d 
covered thereby" (u). 

In other \VOrds, one result of the registration of a lease is the im-,· 
p:)unding by the registrar of the duplicate certificate of title and 
the lessor may very reasonably object to this impounding except in, 
the case of a lease for a life or lives or for a term of more than 
three years. Even if a lessor consents at the time to the registra­
tion of the lease, there would seem to be nothing to prevent his 
repenting his good nature and subsequently demanding back his 
duplicate certificate of title from the registrar, as the registration 
\muld be at best only a voluntary one not provided by the Act (v) 



8 

The practical reason for not registering a lease 

for a term of three years or less noted above d oes not apply 

in Alberta. In this province the duplicate certificate of 

title is sent to the conveyancer after the Land Titles 

Office has completed the registration. 
1 5  

Hov..-ever , there 

may be some practical d ifficulty in obtaining for registration 

the duplicate certificate from the lessor, especially since 

he is not bound in any wa y to pr ovide it. 

Registration of a lease for a term of less than 

three years would be valuable where s. :'64 (1 ) (d) the 

exception to indefeasability does not apply. That is, 

where there is no actual occupation of the land by which 

the purchaser would acquire notice of the lessee's 

intereest. A lessee for a term of less than three year s 

and not in possession of the land has no protected 

interest under our Act, unless he chooses to place a 

caveat on the property. 

The Registrar in Alberta will not register a 

lease for a term of less than three years. Hm·1ever, an 

example to the contrary is to be found in New S outh Wales 

where the common practice to lodge leases for a period 

not exceeding three years for registration has been con­

firmed; Parkinson v. Braham [1 962] N.S.W.R. 1 65
16 

The 

judgment in the Parkinson case sheds little light an the 

reasoning behind the courts decision. Owen , J. cites 

the cases of Dockrill v. Cavanaugh
17

, Arnold v. �vallwork
1 8 

and Beckenham and Harris's book on the Real Pr operty �et 

at p. 1 22 where it is said that: 

"Registration of leases is also 
desirable in the interests of the 
lessors. In the event of sale or 
mortgage of land subject to an un­
registered lease , the lessee may be 



evicted by the predecessor o r  mortgagor 
and the lessor become liable to the lessee 
under his cove�an t o f  quiet enjoyment. 
In practice, leases for any term, if they 
comply with forms required by the Al; ' 
will be accepted for registration ." 
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Else-Mitchell, J. at page l72, discusses the 

issue and refutes the argument that only leases for a term 

o f  more than three years are registrable. He appears to 

rely on °the regular practice, for a long period, o f  

registering leases for less than three years"
2 0  

and the 

wishes to "conform with the practice o f  conveyances and 

decisions o f  the co urt".
2 1  

Any court deciding the issue in Alberta wo uld 

not encounter the same difficulties as those abo ve . There 

is no . practice at all o f  registering l eases for a term 

o f  less than three years, neither are there precedents 

to fo llo 1v. The pro tection of the lessor by allowing such 

registration would have so me merit. However, would 

the administrative difficulties likely to ensue warrant 

such a change in practice or policy especially in view 

of the fact that a lessee who \vishes to pro tect himself 

may lodge a caveat expressing his interest in the property. 

(ii) s. 97 (2 ) 

Every such instrument shall, for 
description o f  the land intended to be 
dealt with, refer to the certificate o f  
title of the land, o r  shall give such 
other description a�2is necessary to 
identify the land." [my underlining] 

Section 2 ,  eh. 11 o f  the Act provides as follows: 

"'land' or 'lands' means lantJ.s, messuages, 
tenemen ts and hereditaments, co rporeal and 
incorporeal, of every n ature and description, 
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1 0  

and every estate or interest therein, whether 
such estate or interest is legal or equitable, 
together with paths, passages, ways, water­
courses, liberties, privileges and easements 
appertaining thereto and trees and timber 
thereon, and mines, minerals and quarries 
thereon or thereunder lying �3 being unless 
any are specially excepted: 11 

Section 97(2) provides for the proper description 

of leased property. The Alberta Land Titles Practice Manual 

states that all of the requirements of transfer as to the 

description of the land apply to the description of the 

land in the lease.
24 

The legal description must be the 

same on the lease as in the title; _if the lease is for 

part of the parcel, the consent of the Planning Authority 

must be stamped on the lease pursuant to sections 23 and 24 

of the Planning Act�5 

Form 1 6  provides for the description of the 

property as follows . . . part of • . • section • 

to�mship • • •  range • • .  (or as the case may be) . 

Section 97 is of procedural importance and has 

an obvious effect and application the accurate deter-

rnination of the property demised. It follm-1s that if 

it is possible to accurately describe the nland", in order 

to differentiate it sufficiently from neighbouring or 

adjoining "lands" that the requirements of the section 

have been filled. 

The question has arisen whether it is possible 

to register a lease for a portion of a building or 

property for which a certificate of title has been 

registered. The practice at the Northern Alberta Land 

Titles Office is not to do so. In Alberta it is possible 

to obtain a certificate of title to part of a building if the 

application conforms to the requirements of the Condomi!lium 
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Property Act� 6 
That Act is a specialized one and not 

applicable to the vast variety of possible instances where 

registration may be desired. 

This question has been answered positively in 

Saskatchewan by Milligan J. in Re Land Titles Act: Re 

Northern Crown Bank� 7 
He decided to allow the registration 

of a lease of a special area, such as a basement, ground 

floor, second floor, provided there is a certificate from 

a Saskatchewan surveyor that the premises are actually 

part of the lot. The court held: 

"With this condition, I see nothing in 
The Land Titles Act to prevent a lease 
for any part of the land owned by the 
lessor being registered , and in the lease 
the area to be leased should be described 
as a part of the land, whether it is25he 
basement or a room in the top story. 

The section of the Saskatchewan Land Titles Act interpreted 

by the court in this instance does not differ from s. 97(2} 

of our Act. Collins beginning at 861 in his mannual Land_ 

Titles In Saskatchewan discusses the method used in that 

province for registering leases of property in shopping 

centres. Such leases are n ot r egistered in Alberta, des�ite 

the fact that the relevant sections of the Act are virtually 

the same as in Saskatchewan (see Appendix) . Their position 

as relates this matter is set out below: 

Le ?.ses 
. -..,.., ..Lu Shonnin� �on7��� 

_ ... .J:::::..L' --6."',._ :..../ .......... _ J. --

The usual pattern .in modern shoppine centres is for a 
large area of land tc be set- aside :::>r use as a shopping npl2.2.a.1', 
A relatively small portion of <:.his s.re3. ·,·dll be devoted to the 
erection of some 20 or more shops; the remainder \•Till be devoted 
to parking area, ac c ess ways and possibly landscaped areas. The 
whole of this area will be shcwn as �ne lot or parcel (or possibly 
t'."'O lots) on a plan of subdi vis l o:c ; .f record in t.l:.e l.::.ncl t:i tles Oi:>f;c 0 ,.,h;s pl!)n . -� 11 n!'")+ sn' r• . ... ,_ . 1 � "'d ·c' a1·en .::. �..,.. p!:lr..\.. -ic··'l�r �' . .J. ..L.. ..... e 1.. .... -J.. � J. W.!. \...V � .)/>1 .�e �C.LJ.' ·c .c),. " j_ I_J_, ·.:;.., V ..J.. ,!_...t ,.;;_ ;:,J..:. 
or for parking and access. 

Title tc the whale 8f �h�� -�� or pa�:el will 
veste� i� s ���p3�Y �hi�h ��11 orr���i ·o build the shops 
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out the parking and other areas. Each shop will then be leased for 
a period (usually 20 or 30 years) to a retail company. This lease 
will, in addition, confer rights to use the parking and other areas 
in collimon with all others simllarly entitled. These rights will· 
consist of es.sements of right of way and parking and will be appurt­
enant to the leased premises. Ivlodern shopping habits make these 
rights very important to the shopkeeper and they therefore form an 
essential part of the lease. The practice is often for a lease in 
this form to be protected by way of caveat. No special problem 
occurs 1.-Jhen this course is taken. Ho-v1ever, a lesseers solicitor 
will often wish to have the lease itself registered. Registrars 
will therefore need to know: 

(1) whether such a lease is registrable; 

{2) if so, the proper manner of registration; and 

(3} whether a plan of survey should be required under 
section 104 

The short answers to these questions are� 

{l} Yes .• provided (a} the lease is in Form L; [ ertv;r flrv-�,.,1\ l(�_J 
(b) it is for a term of more than three years; 

(c) it is clear that both the shop itself and 
the area over which easement rights are 
granted are contained within the limits of 
a particular certificate of title; 

(2) The lease should be endorsed on the certificate of title in this 
"'Jay:- 1!as to the portion of Parcel A shmvn outlined in red on the 
plan annexed to the lease and as to rights of access and other. 
;::;;..ser::en"'.:s ever other -r:ortions c;f Parcel An. It ·.vill be shov-1n in this 
·-:c..y :::r: �ny abstract of title. 

\3) � p:an of survei shculd not normally be required for registra­
ti.cn cf -::.he usual kind of leas e but I think a pla�l of survey should 
1�e :!"'e�uireci for a long lease (e.g" 75 years or more) or a mortgage 
�r transfer of a portion of the pa�cel . 

I{ These short ans·.vers should, perhaps, be expanded as 
:f ollc.·:s :-

::-'or:::-, .:.... 

, ·!1e essential features of Forr:: L, ar-e:-

��) ���� the lessor declares t ims elf to be the registered owner �f 
·��'=' : :- :··--: �er;--.2 sed: 
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(b) that the term of the lease and the rent ar e clearly set out; 

( c ) that the lessee declares his acceptance of the le ase . 

As long as the document displays these features , it should not ne 
rejected on account of any small verb.al diverge11;ce from Form L. 

It will be observ ed that Form L itself envis ag es that. � _:hts 
of way and other easements may be l eased along \'lith the land, 

T he d emised pr emises 

The lease will relate to the shop itself of which exclus­
ive possession i s given, and to t he parking areas and vehicular and 

·pedestrian ways etc. to which the lease gives on ly a use in comrnon 
with others. These areas1 of neces sity , will be defined by refer­
e nce to a plan attached to the lease. This plan�ill normally be a 
print of the architect's drawing of the site layout and wi ll be 
dra�1n in accordance with pro fes si on al standards of draughtsmanship. 
Any attempt to use a rough ske tch not meet ing these standards should 
be resisted. 

The remarks of Mil li gan , M.T. quoted above i n  regard to 
lea se s o:f suites in a building aj)ply equally to cases o:f le a ses in 
shopping centr es . The lea se \vill usually be in some s uch forrr as 

the foliowing: 

"A.B. Ltd., being r egist er ed owner of Parcel A in • . • • • • •  

according to a plan of record in the land ti tl es office for the 
• • • • . • . • • • • . • . . • • . Land Registration D istr ict as No. · · � · · · · � � <  

hereby leases to E.F. Ltd. all th at portion of the said Parcel A 
shmm edged red on the plan annexed hereto toget h er 1.·Jith tl:J.e sto!.'·e 
erec ted there on and together also \vith the right for the said E ,li', 
Ltd., its servants, agents and licensees to use for the purpose of 
acce s s to and egress from the said store the portion of the said 
Parcel A shovm on the said plan as access uay and for the purp(if3C 
of ve hic ular parking the portion cf the said Parcel A sho·::n cr. the 
said plan as parking space 

to be held by the said .S.?. Ltd. a s  tenant.e . . . . . . H 

In this case, it is clear from the wording that tte �ease 
is limited, as r egards �oth the shop premises and the access and 
parking areas, to land within the confines of P arcel A shown on a 
p lan of survey, of record in the Land Titles Office. The revistrar 
is t h us left in no doubt as to ':lhich certificate of title is af'fected. 

It is important that notice be rr.ade on the certific==Jt:e of 
title that rights of access, etc. are granted over other port:( nns of 
�he parcel. A prospective lessee er mort�aree can then see ly 

eferring �� the leases themse:vss, �h��� portj�ns -�ve tse� '�t BS 
:;h-::ps and nver �.-;hich pcrticns rie,:�:-:s i.n cmr,rnorr been �r2 ,_, ,: 



�4 

The registra::- WO'.J.ld be in no position to guarantee the 
�1mits of any of these portionso Each pe rson searching the title 
and the inst rument v'lOuld have to sati s fy himself as to the extent 
:>f each lease. For: this reason, the registrar must not issue an 
abstract for part of the land, nor allow title to be split o If at 
any time, the developing co.:npany desires to divide up its holdings, 
this should be done by plan of survey and vvhen such a plan is sent 
by the Chief Surveyor to a registrar for cow�ent, the registrar 
should discuss with the Chief Surveyor the means by which the plan 
can enable him to decide which leases fall on either side 9f the 
ne1.-1 boundary l:i,.ne� Hm..;ever, this is not likely to be of .requent 
occurrence;. _any such plans are likely to be of portions not y· affectBd by the shop leases, but which are to be devoted to service . : 
stations and similar purposes. 

�f�r�ificates of Lease and CertiTicates_of Charg� 
These will be iss·:.1ed in the ormal '.'lay; in neitner case -nill any reference to land descriptions appear" 

�erti.ficates cf Title 
The ':ertificates of title to a shopping r:�ntre \•lill bear s r..umber of endorsement s and those relating to the shop leases will take up more space than usualo l'he large .form of certificate should the:nefore ah·mys be used, �,v ;L ') 

(iii) s. 97(3) Option to Purchase 

In the Acts of Alberta, Canada and Saskatchewan 

a lease may stipulate a right or op tion by the lessee to 

purchase the leased land . 34 

97(3) A right for the lessee to purchase 
the land described in the instrument may 
be stipulated in the instrument, and if 
the lessee pays the p urchase money stipu­
lated, and otherwise observes his c ovenants 
expressed and imp lied in the instrument, 
the lessor is bound to execute a transfer 
to the lessee of the land , and to p erform 
al l necessary ac ts by this Ac t p rescribed 
for the purpose of transferring the land 
to the purchaser. 
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Ewing, J.A. in the case of Yanik v. Conibear
3 5  

defines 

an option: 

"An option is a right acquired by contract 
to accept or reject a present offer within a 
limited, or it may be, a reasonable, time in 
the future. It is to be distinguished from 
an agreement for sale in that, inter alia, 
the option ordinarily is signed only by the 
optionor; and there are no covenants initially 
binding on the optionee. " 

By this section Alberta also imposes a statutory duty 

on the lessor to execute a transfer of the property subject to 

a registered lease and option to purchase agreement. Woodman 

and Grimes referring to the equivalent section in their Act 

state in their book The Torrens System in N. S.W., at page 262 , 

that: 

"[the section] Gives the lessee vvhose lease 
contains an option to purch�se the equivalent of a 
registered contingent interest in the demised 
land. Provided the lessee complies with 
the stipulated conditions precedent there 
is nothing that the lessor, nor any successor 
in title to the reversion, can do to deprive 
the lessee or his successor36of the right 
to purchase the reversion. " 

However, this interpretation is partially dependant upon the 

extended meanings given to lessor and lessee under s. 3(b) 

of their Act which are deemed to include "the executors, 

administrators and assigns of such person . .. 37 
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In Alberta the samP. reasoning may not apply 

as there appears to be conflict whether or not an option can 

be assigned. C.P.R. v. Rosin (1911) 2 O. W.N� 610 held that 

an option �annat be assigned by an optionee before it is 

exercised, unless the option expressly or by necessary intend­

ment, provides that the benefit of the option is for the 

optionee and his assigns. There was also the view that an 

option, being an interest in land, is assignable unless there 

is something in the context to show that it is personal to 

the grantee-optionee: Griffith v. Pelton (195 8 )  1 Ch. 205 ; 

In �utton's Lease; In Man v. Brittin (1964) 1 Ch. 263. The 

latter two mentioned cases also express doubt as to whether 

an assignment by a lessee of his lease includes, without express 

mention, an option to purchase the fee simple included in 
38 

the lease. 

One may ask why the option to purchase has been singled 

out as a specifically registrable interest whereas the Act 

extends no spscific protection to the lessee by reason of 

his lease containing an option to renew. 

Baalman discusses the issue: 

"The general scheme of the Torrens statutes 
seems to have been, in the first place, to 
confine one instrument to one purpose.and to 
make that purpose attainable only by a formal 
registration. In the second place, to exclude 
from the benefit of registration, instruments 
which did not create rights in rem� Registra­
tion of a lease including an

-option to purchase 
the reversion, offends both these principles. 
Probably the prac·tice at com.mon law of including 
options in leases was too well settled and too 
convenient to the parties, to justify being 
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abrogated merely on the ground of principle. 39 

Dr. Helmore, in his book, The Law of Real Property in 

N. S. h'. finds the solution to the apparent anomaly in the 

rules of English co�mon law: 

"An option for renewal runs both with the 
land and the reversion at law as well as in 
equity, and so binds successors in title of 
the lessor and enures to the benefit of 
s uccessors in title of the lessee. But an 
option to purchase the freehold when included 
in a lease is purely collateral, is not 
incidental to the relationship of landlord 
and tenant, and does not run with the land. 
It is on the same fos,{0ing as an option to 
purchase 'in gross' � 

The option to purchase contained in a lease is not a term of 

h 
41 

. f 1 . 
d d. . t e tenancy. Not1ce o a ease, 1ts terms an con 1t1ons 

would not constitute notice of an option to lease contained 

in the lease. By specifically allowing registration of the 

option the Act provides for the benefit and burdens of the 

option to run with the land. 

The majority of the High Court in the New Zealand 

case of Fels v. Knowles
42 

in their consideration of the 

equivalent section to s. 97(3 ) state the reasons for inserting 

such a provision in the Act: 

"1. to authe>rize the registra·tion of a lease 
containing a right to purchase. 

2. to give notice of the convenant to persons 
dealing with the land. 

3 .  to make the covenant run with the reversion." 

Woodman and Grimes determine the reason for the 

enactment of the equivalent of our s. 93 (3 ) as: 



"Probably because the practice at common 
law of including in leases options to purchase 
was so \vell settled, and so convenient to the 
parties, s. 53 (3 ) was enacted to resolve any 
possible doubt as to the juridical status of 
such an option. The only practicable alter­
native_machine�y would be to call upon each 
optionee, at his peril to protect his right 
by caveat, on the basis that his option creates 
such an

4
:Pterest in land as will support a 

caveat. 

Registration of an Op-tion to Purchase 

18 

It has been said that "registration of a lease containing 

an option, while it lasts, cures inherent defects in the granting 

of an option at least in favour of a bona fide transferee".
44 

Hmvever, Francis contends that not all kinds of defects 

could be cured by registration of the lease embodying the 

option, particularly those which are nugatory rights such as 

1 . . d f . t 
45 

w1ere an opt1on were vo1 or uncerta1n y. 

The Registrar must guard against including in a statutory 

instrument a further estate or interest which would not be 

indicated in the register by the registration of the instru­

ment.
46 

For "nothing can be registered, the registration of 

which is not expressly authorized by statute."
47 

I have been unable to locate any cases 'dhich deal 

specifically with void options which have been registered 

and relied on by third parties. Any person relying on the 

registered notation of a lease containing an option to 

purchase would naturally apprise himself of the terms and 

conditions therein. If the defect Francis speaks of were not 

really apparent on the face of the instrument I believe the 

subsequent purchaser would be able to rely on the mirror 

principle. 



. . "ll" . T"mb 
48 In Wa1m1a Sa\�l 1ng Co. v. Wa1one 1 er Co. 

19 

the Judicial Committee of the Privy Council adopted the words 

of N.Z. C.A. in Fels v. Knowles
49

where it said: 

"Everything which can be registered gives, 
in the absence of fraud, an indefeasible title 
to the estate or interest or in the case in 
which registration of a right is authorized, 
as in the case of easements or incorporeal 
rights, to the right registered." 

In the Canadian case of M. Rumsly eo. v. The Registrar 

of the Saskatchewan Land Registration District (1 911 )  4 S. L.R. 

46 6, Lament J. said at p. 474: 

"It is not the intention of the Land Titles 
Act to provide for the registration of all 
agreements or arrangements which a man may 
enter into in respect of his land, but only 
for those instruments specifically mentioned 
in this Act. If a man executes an agreement 
in respect of his land the registration of 
which is not provided for in the Act, the 
document may be enforceable as against the 
owner, but it is not registrable in the 
Land Titles Office. The system is not 
intended to restrain a man's dealings with 
his own land, but it limits the class of 
documents \vhich can be registered to those 
specified in the Act, and a man cannot 
obtain registration of a non-registrable form 
if the effect is to vary the leqal consequence 
of the latter. The result of such taking 
is to prevant the registration of that instru­
ment which would othen·Jise be registrable. u. 

In R.e North-\vest Telenhones Co. Limited (1909) 25 L.R. 379, 

Newlands J. said: 

"The system of land registration in force in 
this Province is a statutory one, the provi­
sions of w'hich are set forth in the Land 
Titles Act. No instrument can therefore be 
registered in a land titles office unless it 
is one of the instruments whose registration 
is provided for, and in form and execution, 
conforms vJi th the requirements of that Act." 
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The option to purchase, being an equitable interest 

in land, not running with the land and n0t a term of the tenancy 

but collateral to the lease, would not be "registrable" in 

the M. Rumsly Co. sense as part of a lease. If the act did 

not specifically include a provision making the option 

registrable in a lease, the only method a lessee would have 

to protect his interest would be by caveat. 

The case of Woodall v. Clifton, [1905 ] 2 Ch. 25 (C.A.) 

decided that a covenant giving an option to purchase was not 

one running with the land and, by virtue of the English 

G f . 
5 0  

. h h . rantees o Reverslons Act, wlt t e reverslon, so as to 

enable the assignee of the lessor to be sued. Where specific 

performance cannot be granted, such as where the rights of 

bona fide· purchasers without notice have intervened, then 

damages may be recovered from the vendors for breach of contract, 

but not from such innocent purchasers.
5 1  

It is submitted that registration of the option to 

purchase as an instrument gives notice to the world of 

the optionee' s right to purchase and guarantees that right 

even in the face of a sale of the reversion to a third party 

subsequent to registration. The optionee would be entitled 

to specific performance of the land in question from the 

transferee of the reversion, rather than only an action for 

damages against the optionor. 

Little has been recorded in Canada discussing the 

the effects of registration of an instrument. Hmvever, such 

is not the case in Australasia and Edwards, J. in the case 

of Horne v. Horne
5 2 

makes the following remarks: 
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"It lies upon the party claiming registration 
to produce to the registrar an instrument which 
is valid and entitled to registration under 
the provisions of the Act. If, however, innocently, 
he produces for registration an instrument which 
from its own inherent defects, apart from any 
question of defect of title or authority in the 
registered proprietor under whom he claims or 
purports to claim, is not entitled to registration, 
then, even though he honestly believes such 
instrument to be valid and entitled to registration, 
he cannot ·himself take advantage of such registra­
tion, although a bona fide purchaser for value 
could do so (Ex parte Davy, 6 W. Z. L. K. (C.A. } 
960; Gibbs v. Messer, 18 91 A. C. 248 ; Moore v. 
Public Trustee 20 N. Z. L. R. (C. A. } 2887" 

The reason of dicta in the A.lber-ta ca:;e of· St. (�er�:,.ai:'l 
v. Reneault

5 3  
is consistent with that of the previously men­

tioned Horne case. The St. Germain case held that as the 

option to purchase was invalid up to the moment of registration 

that statute [Land Titles Act] could not be used by the 

lessee to give validity to the option. However, going further 

the court stated as dicta that a person purchasing from the 

original lessee and relying on a registered lease containing 

an option to purchase clause and acting on the faith of 

such registration would be entitled to claim the benefit of 

the section [to be granted specific performance on fulfillment 

of the conditions precedent] . 

Since an option to ?urchase for valuable consideration 

and, a fortiori, a binding agreement to purchase for valuable 

consideration in futuro, create an equitable interest in th 

land, and the registration of the lease containing the option 

or covenant has the effect of imputing notice of the existence 

of this outstanding equitable interest, and the even more 

drastic effect, no doubt, of notifying this outstanding 

equitable interest on the register, it would seem that the 

"indefeasibili·ty" provisions of the enactments could not 

.L t .L • d . . t . 54 operaLe to pro ec� a reg1stere propr1etor aga1ns 1t. 
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(iv) s. 97(4) 

No such lease of mortgaged or encum-
bered land is valid and binding against the 
mortgage or encum.brance unless the mortg<.�gee 
or encurnbrancee has consented to the lease 
prior t<;> i�5 being registered, or subsequently 
adopts 1t. 

History of Section 

The equivalent of s. 97(4) has been a provision 

present in the Alberta Land Titles system since 1 906. From 

that time to the present the wording has not been changed. 

The Saskatchewan and Manitoba Acts also contain such 

a pr:ovision.
56 

The only differences between the three 

provincial enactments are that the Saskatchewan section 

requires the written consent of the mortgagee while the 

Manitoba section does not to refer to subsequent adoption. 

Heaning of the section 

If the owner of land mortgages it and thereafter 

leases . .... l Lr the lease is binding upon the tenant, who is not 
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permitted to dispute his landlord's title, and so long as 

the mortgagee does not interfere with the tenant's possession 

th� mortgagor may receive the rent and distrain for it. Th� 
lease is also binding by estoppel on the mortgagor and all 

persons claiming under him except the mortgagee, and gives 

to the tenant a sufficient interest in the equity of redemption 

to entitle him to redeem the mortgage.
5 7 

A lease made after the land has been mortgaged, unless 

it is made by authority of the mortgagee or purs�ant to a 

power to lease contained ·in the mortgage, is not at common 

law binding upon the mortgagee. The mortgagee, so soon as 

he becomes entitled to possession under the mortgage, may 

without notice eject a tenant who has been let into possession 
5 8  

under the lease. 

A lease by a mortgagor is, therefore, subject to the 

mortgage. A registered lessee, like any other registered 

proprietor, holds his interest subject to any interest recorded 

on the Register prior to registration of his lease [s. 5 8  of 
5 9  

our Act] . 

Section 9 7(4) is a codification of the common law 

and invalidates, as against a mortgagee or encQmbrance, a 

lease to which he has not consented prior to its registration, 

in the sense that he may exercise his powers in a manner 

which could overreach the lessee's interest.
60 

In New South Wales, this section, because it contemplates 

a lease which is necessary to be registeredr has been held not 

to refer to a "verbal lease". 
61 

A different point of view on the effect of N.S. W. s. 5 3 (4} 

(our s. 9 7(4) ) is expressed by Owen J. and Else-Mitchell 
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in B raham v. Parkinson [19 62 ]  N. S . W. R.  1 65 ,  who see no ·warrant 

for limiting the effect of the subsection to leas es which 

are required to be registered and extend it also to leases 

which may be registered. 
62 

Hm-1ever , the Parkinson reasoning 

allowing registration of leases for a period of less than 

three years has not been accepted in Canada and it can probably 

be assumed that the effect of s. 9 7(4) would be limited to 

regi stered leases, following the previously cited Daniherr
63 

case . 

Where a mortgagor in po ssession makes a lease after 

the mortgage, reserving the rent, the mortgage apart from 

statute cannot, by merely giving the lessee notice of the 

mortgage and that principal and interest are in arrea� establish 

the relation3llip of landlord and tenant?4 
Such a relationship 

can only be created by a contract assented to by both parties.
65 

With regard to a lease by the mortgagee alone, at 

common law , he equally \vi th the mortgagor, was unable to grant 

a valid lease withou the concurrence of the mortgagor. It 

is apparent, therefore, that apart from express agreement or 

statutory provisions, that once land has been mortgaged, that 

a lease binding on both mortgagor and mortgagee can only be 

made by the concurrence of both parties. 66 

(v) s. 9 8  

In every such lease ,  unless a contrary 
intention appears therein , there shal l be 
implied the following covenants by the 
lessee, that is to say : 

(a) that he will pay the rent thereby re served 
at the times therein mentioned , and all rates 
and taxes that may be payable in respect of 
the dernised land during the continuance of 
the lease; 

(b) that he will at all times during the con­
ti nuance of the lease keep and at the te rmination 



thereof yield u� the demised land in good 
and tentantable repair, accidents and damage 
to buil dings from fire, storm and tempest 
or other casus�7Y and reasonable wear and 
tear excepted • 

.History of s . .  98 

25 

This section has b een present in Alberta since its 

inception in western Canada as s. 71 of the Territories Real 

Property Act
68 

of 1 8 8 6, the equivalent of section 98 has 

remained consistent in wording and intent. 

Comparison with other Provinces 

The Saskatchewan and Manitoba Acts differ from Alberta' s  

in that they do not imply a covenant to pay all rates and 

taxes, but rather to pay t�e rent only.
69 

Mani tob a' s Act 

differs from those of Alberta and Saskatchewan by excluding 

the words " or other casualty" [our s. 98 (b) ] and including 

" lightning" after "fire" . 
7 0 British Colurr.bia has not included 

implied covenan·ts in a lease in their Land Registry Act. 
71 

Applica tion and Effect of s. 98 

Kerr s tates in his book The Principles o f  Australian 

L:'md Titles: 
72 

" The covenants contained in a lease are 
such as are agreed up on by the lessor and 
lessee, subject to any overriding statutory 
provision. If the contract for a lease is 
silent as to covenants, the n under the 
general law covenants are implied to pay 
the rent and taxes ( excep t the lessor's 
taxes) , and to keep up and de liver the 
p remises at the end of the term in good 
repair. Under the Torrens System however, 
if a contract for a lease is silent as 



to the covenants to be inserted therein, 
then all either party can demand is the 
execution o f  the lease in statu·tory form, 
in which lease no covenants will be 
specified, but certain covenants wi7� 
be implied by the Torrens Statute . n J 

26 

It should be noted that there is no statutory impli ed 

covenant for quiet enj oyment and it is not one of the "usual" 

covenants which \.vill be implied by Hampshire v. \'lickens? 

However , a covenant for quiet enj oyment will be implied from 

the relationship of landlord and tenant.
74 

In Renshaw v. �oore 

(1917) 3 4  W. N. (N. S. W. ) 95 at 97, Cullen C. J. held that there 

" was nothing in the Act to get rid of the old principle of 

law that "He \.vho lets agrees to give possession' , or to impose 

a liablitity on the tenant to go on paying rent although he 

does not get the land out of which the rent is to issue" . 

Woodman and Grimes consider the issue: 

"Therefore, a lessor �vill be exposed to the 
risk of an action if the lease �s not registered 
and the interest of the lessee is subsequently 
defeated by registration of a transfer of the 
reversion. The problem has nmv to some extent 
been solved by the inclusion of [s. 64 ( 1 )  (d) ] ,  
providi ng for protection of leases not exceeding 
three years. Where the lease is for a period 
in excess of three years [s. 97(1 ) ] it requires 
execution of an approved form which must be 
registered, leaving the lessee l ittle choice 
in the matter of registration. Because a lessor 
is not usually in position to force registration 
of the lease and, further, the unregistered 
lessee can be overreached by a registered 
transferee of the reversion, thus exposing the 
original lessor to action upon any covenant 
for quiet enjoyment contained or implied in 
the lease, it is desireable to qualify the 
covenant for qui et enjoyment by a provision 
that, if the lease should remain unregistered, 
the covenant should not extend 7g the acts of 
a transferee of the reversion. "  
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From the above suggestion the questio n arise s whe the r 

it would be advisable to insert as a point . of clarification an 

implied covenant for limited quie t possession in the Act. 

The implied covenants under the Act may be expressly 

negatived or modified by express declaration in the instrument 

· or endorsed thereon. 

The Implied Covenant to Pay Rent 

The implied cove nant to pay the rent by the statutory 

lease reserved at· the times therein mentioned will have the 

same e f fect as an express covenant to that e ffect contained 

in a general law lease.
76 

Under the general law the proper place to make payments 

of re nt is upon the demised premises, hence the landlord had 

to go to the rente d premise s to colle ct the rent, unle ss there 

was an expre ss covenant to pay the rent. Whe n  there is an 

expre ss covenant to pay the re nt, it is the duty of the tenant 

to seek the landlord out, and pay him.
77 

By virtue of the 

implied covenant this would be the duty of the lessee.
78 

The Implied Covenant to Pay Rates arid Taxes 

A c ovenant to pay taxes, was held to be a "usual" 

cove nant, impl ied \vhen a le ase is silent as to the cove nants 

contained in the lease.
79 

However ,  the que stion of what 

cons titute s "usual co:venants" is one of fact gleaned from 

the e vidence as to modern practices among conveyancers and 

from s·tandard books of refere nce on the subj e ct
8 0  

and there fore 

is subject to change. The inclusion of this implie d cove nant 

in the statute is a codification of the common law and 

depends upon a policy decision in prefere nce for greater 

clarity. In view of the fact that Saskatchewan, Manitoba 
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and British Columbia do not include such a covenant in their 

Acts, its presence appears not to be strictly necessary to 

the Land Titles System. 

�e Implied Covenant to Repair 

"Betv1een landlord and tenant, apart from 
statute and in the absence of express agree­
ment on the part of the tenant to repair, 
there is no obligation on the tenant to put 
or k eep the demised premises in repair; there 
is, however, an implied covenant by the tenant 
to treat the premises in a tenant-like m��ner , 
which may be displaced by express agreement. 
And, in the case of agricultural property, 
the duty is cast upon the tenant to cultivate 
in a husband-like \vay in accordance '\vith the 
custom of the country; and this duty may also 
be displaced by an express agreement. Ggierally 
speaking a tenant may not com11li·t waste. 11 

As in the case of a covenant to pay rent , .::=t co•r�rF".!l.+: 

to r epair imposes an absolute obligation for the non-performance 

of which the covenantor remains liable, nob:vithstanding th at 

owing to some extraneous cause b eyond his control he is 
8 2  

unable to execute the necessary work . 

repair: 

Cheshire sets out the extent of the obligation to 

"After making due allowance for the locality 
character and age of the premises at the time 
of the lease, th� te nant must keep them in the 
condition in which they w��ld be kept by a 
reasonably minded m"mer. 11 

He contiilues: 

" • . .  it is generally admitted that such 
epithets as 'good', ' perfect ' or 'substantial ' 
do not increase the burden counted by the 
simple wor d ' repair ' .  By way of caution, it 
should be noticed that1 it the premises are 
in a state of disrepair at the beginning of the 



the lease , a covenant by the tenant to 'keep' 
the m in repair obliges him to put the m �� 
the repaired state at his own expense . " 

29 

Wi lliam discusses the meaning of "good and tenantable 

rep air" at p. 477: 

"Under an agreement to keep a house in good 
and tenantable re pair, and so leave it at the 
expiration of the term, the tenant must, if 
the premises are out of repair when he takes 
them, put them in good tenantable re pair : 
Proudfoot v. Hart (1 8 90) , 25 2 B.D. 42 (C. A. } 
But if there is a general covenant to repair, 
the age and gene ral condition of the house at 
the commencement of the tenancy are to be 
taken into account: Lister v. Lane and Nesham 
[1 8 93 ]  2 Q. B. 212 (C. A.) (a tenant who enters 
into an old house is not bound to leave ig5in 
the same state as if it were a hew one ) ." 

The re fore, it is the lessee 's duty to kee p the premises 

g.� nearly as may be in the same state in \vhi ch they \vere 

at the time of the demise by the timely expenditure of money 

and care, but the ir age and condition must be considered 

and due allowance made for fair wear and tear.
8 6  

The Alberta case of Telfer Brothers v. Fisher (1910) 

1 5  W.L. R. 400 was an action for breach of the statutory 

implied covenant to repair under s. 98 contained in an 

unregistered two year lease. Even though the lease was 

unre gistrable it was stated to be made pursuant to the 

�and Titles Act, and was in the form prescribed by the Act 

for leases for terms exceeding three years. It was expressed 

to be made subject to the covenants and powers implied 

except as therein modified. 

The defendants leased the building and three months 

later all three floors collapsed. 

The court held that there was no•thing to prevent the 
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parties from contracting themselves into the terms of the 

Land Titles Act, where they would not otherwise have been 

bi Jught within them and they had so contracted. Therefore, 

the covenant for repairs was implied in the lease and the 

lessees were bound thereby and were liable to rebuild the 

whole building. Since the plaintiffs had rebuilt the structure 

the defendants were liable to the amount properly expended 

to them. 

The court also found that the parties, having coven­

anted to restore the building were bound to do so, even if 

there "'1ere some latent defects in its construction. 

Held, also, that where the tenants covenant to 

repair contains no provision as to notice the landlord is 

under no obligation to give the tenant notice to repair before 

doing the repairs himself and proceeding to recover the cost. 

The collapse of the building did not come within the 

exception as to "other unavoidable casualty" in the express 

provision of the lease, or within the exception of " accident 

or other casualty" in the implied consent. 

It is usual to qualify the the covenant to repair 

by a clause to the effect that the covenantor shall not 

be liable for 11 fair \vear and tear". The effect of these words 

is to exempt the covenantor frou liability for damage 

that is due to the ordinary operation of natural causes ,  

always presuming he has used the premises in a reasonable 

manner. 
8 7 But where the defect, though initially due to 

natural causes, will obviously cause further and lasting 

damage unless rectified, the clause will not continue to 

avail a convenantor who stands idly by and allows the 

ravages of time and nature to take their cour se. 
8 8  
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The obligation to keep the premises in a tenant-like 

manner , implied i n  the absence of express provision to repair 

by stature or o therwise is an expression, according to 

Cheshire,
8 9  

which is obscure if not unintelligible. All that 

it means apparently is that the tenant must do such work as 

is neces sary for his own reasonable enj oyment of the premises .
90 

There is some authority for the view that he must keep the 

premises wind and water tight in the sense that, although he 

is not bound to do anything of a substantial nature ,  he must 

carry out such repair s as are necessary to prevent the property 

from lapsing into a state of decay.
91 

The existence of thus 

obligation has been doubted by the Court of Appea1 .
92 

The inclusion of the t.vords " or other casualty" in 

the exceptions to the requirement to repair has been inter� 

preted br oadly by the Saskatchewan District Court in the case 

of Roberts v. �1c�1annis [193 5] 1 W. W. R. 193 .  In that case it 

was held that the words " or other casualty " are not restricted 

to a casualty of the same nature as fire, sborm or tempest, 

but mean any unforeseen and unavoidable eccurence as distin­

guished from a happening whi ch could have been avoided. I t  

was held also that the word " fire" because of its conj unction 

with the words preceding and following it, must be limited 

to such fires as are pure ly accidental. No person is liable 

for any fire accidentally began. 

The Lessor s Remedy for Breach 

The lessor 1 s  remedy for breach of the general covenant 

to repair is an action in damages. Where the action is 

brought by a lessor against his lessee during the currency 

of the tenancy, the true mea5ure of damages is not the 

sum required to put the premises into repair, but the loss 

to the landlord measured by the depreciation in the saleable 
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value of his reversion. At the end of the term the landlord 

is entitled to recover the amount necessary to put the 

p remises in repair, and where there has been a recovery during 

the term but no repairs have been executed, the damages at 

the end of the term would be the amount necessary to put 

the premises in repair less the amount before recovered , a nd 

a sum for such depreciation as would have accrued had the 
. b d d . h 

. 93 
repalrs een execute urlng t e term. 

Where a lessee covenants to deliver up the p remises 

in good repair at the end of the term, but fails to do so, 

the lessor is entitled not only to the cost of p utting them 

in rep air, but also to compensation for the non-user of 

the premises while undergoing repairs afterwards.
94 

From the foregoing it can be seen that the covenants 

expressed in s. 98 are not simply codifications of common 

law, but rather go beyond it and thereby serve a useful 

p urp ose in further protecting the landlord's interests. 

(vi) s. 98 Implied Pmvers of the Lessor 

"In every such l ease, u nless a different 
intention app ears therein, there shall also 
be implied the following p owers in the lessor r 
that is to say: 

(a} that he may, by himself or by his agents 
enter upon the demised lands and view the 
state of repair thereof, and may serve upon 
the lessee, or leave at his last or usual 
place of abode, or upon the demised land, 
a notice in writing of any defect, requiring 
the lessee within a reasonable time, to be 
therein mentioned, to repair the same, insofar 
as the lessee is bound to do so; 

( b) that in case the rent or any part thereof 
is in arrear for the · space of two calendar 
months, or in case default is made in the 
fulfillment of any covenant, 'vhether expressed 
or implied in the lease, on the part of the 



lessee, and is continued for the space of two 
calendar months, or in case the repairs required 
by notice, as aforesaid, are not completed within 
the time therein sp2cified, the lessor may 
e nter �� on and take possession of the demised 
land. " 

(vii) s. 99 

History _ and Comparison of s .  99 

3 3  

The equivalent; of section 99 first appeared in 

western Canada as section 72 of the Territories Real Property 

Act6
of 1 8 8 6. It has remained essentially unchanged since 

that time. 

The Acts of Saskatchewan, Manitoba and Canada contain 

provisions allowing the lessor to enter a nd view the leased 

property and demand repair within a reasonable time and to 

re-enter and repossess upon default in payment of rent or 

the performance of any covenant.
97 

British Columbia has 

included similar conditions as optional provisos in the 
98 

S hort Form of Leases Act. 

Saskatchewan has also included in their equivalent 

of section 99 a provision allowing re-entry if anyone is 

convicted of keeping a disorderly house on the premises. 

Alberta has a similar provision in Form 17 of the Schedule 

Short Covenants in Lease, covenant 5 .  

The Effect and Application of s. 99 

The powers contained in a lease are such as are agreed 

upon between the lessor and lessee, subject to any overriding 

statutory provision which has not been negatived by the parties. 

Under the common law, if the contract for a lease is silent 

as to powers, the lessor has no right to enter and view the 



. d . h . . d
99 

h prem1ses to eterm1ne w at repa1rs are requ1re nor as 

he a right of re-ent�y; re-entry for breach of covenant 

3 4  

can only be exercised when such right is expressly reserved 

. h 1 . . b 
lO O 

d h 1n t e ease or 1s g1ven y statute. U n  er t_ e Torrens 

S ystem, however, if a c ontrac t for a lease is silent as to 

the powers to be inserted therein, all either party can 

demand is the execution of the lease in statutory form and 

c ertain powers will be implied by virtue of the Torrens 
101 

Statute. 

T he effect of sec tion 99 is essentially an expansion of 

the lessor 's rights under the general law. Hogg believes 

the lessor's rights under the general law remain unimpaired 

when he says: 

"Notwithstanding the power of re-entry on 
breach of covenants, the lessor is entitled 
to have the lessee restrained by injunction 
from c ommitting such breaches [eg. waste} . 
There seems no doubt that a lessor has the 
same pbv!e�c to1g�strain for rent as under the 
general law. " 

The usual remedy for breach of the c ovenant to repair is 

drunages. 1 03 
Thus the statute expands the lessor 's remedies 

when re-entry and forfeiture are allowed. 

The right of re-entry and forfeiture is advantageous 

to the lessor. It relieves him frmm the necessity of complying 

with the strict common law rules governing making a demand 

for rent in the instance where the rent is two months in 
1 04 

arrears. 

Under this statutorily imposed forfeiture c lause 

the lessor reserves to himself a right to re-entry and the 

lease continues unless and until he exercises it ; the lease 

. h . ( ) 
1 05 

l S  t us vo1dable by the lessor but not the l essee . The 
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virtue of this is that the less or, if he finds himsel f 

s addled with in impecunious tenant who is a persistent defaulter 

in the payment of rent, may regain pos ses sion instead of 

b . d . t t t 1 '  . . 1 06 e�ng rlven o cons an � tlgatlon. 

A proviso for re-entry and forfeiture acts as a 

further s afeguard to the landlord to ensure the observance 
107 of all the other covenants. 

When a landlord is entitled to re-enter, he can 

enf orce his right either by making peaceable entry on the 

1 dl 0 8 
b . . f . 1 0  9 

an or y commenclng an act1on or possess1on. Hmvever , 

in order to have the registrar to make an appropriate memor­

andum on the certificate of title by the decis ion in Re Tucker 

and Armour
1 10

proof must be shm·m that a civil or criminal 

proceeding or i nquiry in which evidence was, or could have 

b een given or an arbitration took place. 

(viii) s. 1 0 0  Registrar! s Duties upon re-entry 

" In any such case the Registrar upon 
proof to his sauisfaction of lawful re-entry 
and recovery of posses sion by a les s or, or 
his transferee by a legal proceeding shall 
make a memorandum of the same upon the 
certificate of title and upon the duplicate 
thereof when presented to him for that purpose, 
and the estate of the lessee in the lan d  
thereupon determines and the Registrar shall 
cancel the lease if delivered up to him for 
that purpose, but the lessee is not thereby 
released from his liability in respect of 
the breach of any covenant in the lease, 
expressed or implied. 

History and Comparison of s. 1 0 0  

While the regis tration of a lease confers on the 

les s ee an inde feasible title , at least v1here the instrumen ·t 
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cre ating it is a valid one ,  the n ature of the e state make s 

it but a conditional indefe asibility. It is dependent upon 

the o�r vance by the le ssee of coven ants and conditions 

contained in the le ase. S�ction 1 0 0  recognizes the right 

of the le ssor to defe at the registere d title by re-entry 

and recovery of possession by a legal procee ding while main­

taining the lessee's liability in respect of any breach. 

Since its inception in 1 8 8 6, the intent o f  the e quiva­

lent o f  section 100 has remained constan t  though the wording 

has undergone some changes n ot worthy of men tion. 

The Acts of Albe rta, Saskatchewan and Canada make 

mandatory a notation of re -entry on the certificate of title 

upon proof of a le gal procee ding. In addit:ion , the cancella­

tion of the le asemld title beco me s  mandatory upon delivery 

of the le ase.
1 1 1  

The Re al Prope rty Act of 1"1anitoba makes a 

s imilar provision except that the district registrar "may 

[my underlining] cancel an y leasehold title issued in 

respect of the land and dispense with the production of 

the duplicate certificate of title for the lease hold e state. "
1 12 

It can be argued that Manitoba's position is the 

better one as it e radicate s the nece ssity for the lessee 's 

co-operation in cle arin g  the register o f  his defun ct estate 

while le aving the Registrar with discretion in the matter 

of cancellation.
1 1 3  

There may be situations where such dis­

cretion could be of s ome value . 

British Columbia's Land Registry Act also contains 

such a provision however it is of a permissive rather than 

man&tory nature an d require s thirty days' notice to the 

lessee or purchase r be fore cancellation may be made.
1 1 4  
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The Applic ation and Effec t of s. 1 00 

To justify the recording of re-entry and recovery 

of possession in the Register , the Registrar must be satisfied 

that there has been a lawful re-entry and rec overy of possession 

by the lessor. The simple ac t of taking peaceful possession 

by the lessor is not sufficient to remove the lease from 

the register. 

The registrar 's action is authorized only when there 

is recovery of possession by a legal proceeding for the following 

reason: 

" The c on sequences of the registrar's act poin t 
also to the conclusion that Parliament c ould 
not have intended to permit the cancellation of 
the lease on the bare taking of possession 
perhaps without the knowledge of the lessees. 
For many years the c ourts have relieved against 
the c onsequences of forfeiture for nonperforrnance 
of c ovenants and particularly the c ovenan t  to 
pay rent, but in the present case how c ould the 
lessee, assuming that he had the right to relief, 
obtain redress and repossess himself of the 
p roperty? His lease being cancelled and his 
estate in the land being determined, he is 
prohibited by The Land Titles Act from maintaining 
an action for ejectment without which he c ould 1 1 5  
n ot regain possession against a resisting lessor. " 

Woodman and Grimes state in referenc e  to the Real 

Property Act of N.S. W. s. 5 5  that: 

"There is nothing in the Act to suggest that 
physic al exclusion of a defaulting tenan t i s  a 
c ondition prec edent to rec ording in the Register 
of the determination of a lease by re-entry. 
The Act is concerned with title - n ot with 
physical occ upation - and "possession" must be 
taken to mean possession at law. W'hether or 
not a, lessor who has re-entered succ eeds in 
ejecting an ex-tenant Hho has bec ome a 
trespasser is a question wit£1�hich the 
registrar is not. concerned . "  
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S ection l O O  i s  a housekeeping section making it 
poss ible for the registrar to keep affected c erti ficates 
of title currently accurate in order to reflect a true 
picture _ to the bon a  fide purchas e  for value . 

( ix )  s .  1 0 1  Short Form o f  Leas e s  - Wording 

1.01. (1) Whenever in any lease made under this Act the 
forms of words in column one of Form 17 in the Schedule 
and distinguished by any number therein are used, the 
lease shall be taken to have the · same effect and be 
construed as if the words used had been those contained 
in column two of the said Form and distinguished by the 
same number. 

(2) Every such exprm�sion of words shall be deemed a 
covenant by the lessee with the lessor and his transferees, 
binding the former and his heirs, executors, administrators 
and transferees, but it is not necessary in any such lease 
to insert any such number and there may be introduced 
into or annexed to any of the expressions in column one 
any expressed exceptions from the same, or expressed 
qualifications the1·eof respectively, and the like exceptions 
or qualifications shall be taken to be made from or in cor­
responding expressions in column twrr. 

To enable the sho rtening of the lan guage o f  leas e s  
the Torrens - statute s provide short forms o f  covenant with 
their statutory interpretation , e . g . covenants to c ultivate , 
fenc e , not to a s s i gn etc .� The parties may by expres s words 
add to or modify any short form. 

These sho rt forms are of distinct p ractical value , 
allowing speedy preparation of lease s  when time i s  short 
and providing a more complete explanation of certain covenants 
for the uninforme d . 



FORM 17 
(Section 101) 

SHORT COVENANTS IN LE..�SE. 

COLUMN ONE 

1. Will not, without leave 
in writing, assign or sub­
let. 

2. Will fence. 

3. Will cultivate. 

4. Will not cut timber. 

5. Will not carry on of­
fensive trade. 

3 9  
COLUMN TWO 

1. The covenantor, his ex­
ecutors, administrators, or 
transferees, will not, during 
the said term, transfer, as­
sign or sublet the land and 
premises hereby leased, or· 
any part thereof� or other­
wise by any act or deed pro­
cure the said land and prem­
ises, or any part thereof, to 
be transferred or sublet 
without the consent in writ­
ing of the lessor or his trans­
ferees first had and obtained. 

2. The covenantor, his ex­
ecutors, administrators, or 
transferees will during the 
continuance of . the said term 
erect and put upon the bound­
aries of the said land, or on 
those boundaries on which no 
substantial fence now exists, 
a good and substantial fence. 

3. The covenantor, his ex- . 
ecutors, administrators, or . 
transferees, will, at all times : 
during the said term, culti- • 

vate, use and manage in a 
proper husbandlike manner, 
all such parts of the land as 
are now or shall hereafter, 
with the consent in writing 
of the sai d  lessor or his trans­
ferees, be broken up or con­
verted into tillage and will not 
impoverish or waste the same. 

4. The covenantor, his ex-
ecutors, administrators, or 
transferees will not cut down, 
fell, injure or destroy any liv­
ing timber or timber-like tree 
standing and being upon the 
said land, without the consent 
in writing of the s2id lessor 
or his transferees. 

5. Th;; covenantor, �.is ex-
ecutors, administrators, or 
transferees will not, at any 
time during the said term� 
use, exercise, or carry on, or 
permit or suffer to be used, 
exercised or carried on, in or 
upon the said premises, or 
any part thereof, .any noxious. 
noisome or offensive art. 
trade, business, occupation or 
calling. and no act, matter or 
thing whatsoever shall at any 
time during the said term be 
done in or upon the said 
premises, or any part there­
of, which shall or may be or 
grow to the annoyance, nuis­
ance, grievance, damage or 
any disturbance of the occu­
piers or owners of the adjoin­
ing lands and properties. 

[R.3.A. 1970. c. 1 98. Sehedule. Form 171 
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Hi story o f  s .  1 0 1 and Form 1 7 

S ince its first appearance a s  section 7 4 o f  the 
Territories Real Property Act11 �he equivalent o f  s ection 
1 0 1 has remained constant in its meaning and intent . Over 
the years the wording , punctuation and layout have undergone 
chan ge s  apparently in the interests of greater clarity , however 
the e ffect of the section appear s not to have changed . The 
covenants contained in Form 1 7 today are exactly the s ame 
in a l l  re spects a s  tho se set out in Form I o f  the Territo r i e s  

1 1 9  Real Property Act .  

Some s ort o f  short form o f  leases i s  co�uon to the 
l egislation o f  all the wes tern provinces and a l so Ontario . 
Alberta and Saskatchewan make provi s ion for Short Forms i n  
the Land Title s Act while British Co lumbia , Manitoba and 
Ontario have created separate Acts fulf i l l ing the same function . 12 0  

Common Covenants 

See attached page . 
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Covenants_Implied by the Land Titles Acts 

The implied covenants and powers of sec·tions 98 and 

99 of our Act are covenants common to all western provinces 

and Ontario. The major difference between the provinces 

arises from the effect given the covenants. In Saskatchewan 

and Alberta and Canada the following covenants are automatically 

implied by the Land Titles Acts and must be either expressly 

negatived or altered to change their effect: 

to pay rent 

- to repair, reasonable wear and tear and damage 

by fire, lightning and tempest or other causes 

excepted 

- to leave in good repaire 

- to enter and view and leave notice in writing 

to repair etc. 

- proviso for re-entry and possession for default 

in rent of two months or default in any other covenant 

It should be noted that Alberta is the only province 

of the five under comparison which makes specific provision 

for the tenant to pay rates and taxes in the Land Titles Act. 

Otherwise, the inclusion of other covenants found 

in the short forms is optional according to the wishes of 

the parties. 

Covenants in the Short Forms 

a. Common to all 

All of the provinces have included the following 

convenants in their short forms sections [see Table] 

- to keep up fences 



- not to cut dm·m timber 

- will not assign or sublet without leave 

a proviso for re-entry [after a default in 

rent for fifteen days however] 

b. What we have and others don't 

43 

Alberta, Saksatchewan and Canada include a short 

covenant in a lease prohibiting the carrying on of offensive 

trade. Ontario, Manitoba and British Columbia do not have 

such a covenant. 

The Saskatchewan Land Titles Act721 
s. 12l(c) , gives 

a right of re-entry if the lessee or any other person is 

convicted of keeping a disorderly house on the demised 

premises. 

Section 17(2) of the Manitoba Landlord and Tenant 

Act
122 

provides that the landlord shall have a right of 

re-entry if the tenant or any other person is convicted 

of keeping a disorderly house within the meaning of the 

Criminal Code (Canada) , on the demised premises or any part 

thereof. By section 17(1) this provision applies to every 

demise, whether by parol or in writing whenever made. 

By s. 185 of the Criminal Code, R.S. C. 1970, c. C-34 

everyone as owner, landlord, tenant, occupier, or agent, 

knowingly permits a place to be let or used for the purposes 

of a common gaming house or common betting house is guilty 

of an offence, and . 193(2) (c) contains similar provisions 

relating to common bawdy houses . In the latter case, 

where a notice o£ conviction has been served on the m·mer, 

landlord or lessor, and such person fails forthwith to 

exercise any right he may have to determine the tenancy or 

right of occupation of the person so convicted, and thereafter 
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implied from the use of the word "lease". But the qualified 

covenant above is confined to the acts of the lessor, and 

those lawfully claiming under him. When the lessee under 

such a lease is evicted by title paramount to the lessor, 

he cannot recover under the covenant, nor on the implied 

covenant contained in the l;vord "demise" as it is controlled 

by the express covenant for quiet enjoyment. 131 

In the absence of fraud or a contractual right to 

compensation, the lessee, who discovers a title defect which 

he might have discovered on investigation before completion 

cannot recover where the implied covenant is excluded by an 

f . . t 
132 

e xpress covenant or qulet en]oymen . 

The express covenant does not protect the lessee against 
133 the acts of a stranger. 

2. Destruction of Demised Premises Fire Covenant 

"Provided that in event of fire etc. rent 
shall cease until the premises are rebuilt. " 

Where there is no statute or stipulation to the 

contrary, a lessee who has entered into a covenant to repair, 

must pay rent though the premises are destroyed by fire.
134 

This is so even if the landlord has insured the premises 

and received the insurance money without restoring the 
135 

property. 

Most leases contain specific provisions dealing 

with abatement of rent in the case of fire.
136 An ordinary 

. . f h" t 1" 1 f 
137 

provlslon o t lS na ure app les on y to uture rent. 

The Statutes 

The Short Forms Acts contain provisio�lS relieving 
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if any person is convicted of such.an offence in respect of 

the same premises, the person on whom the notice was served 

is deemed to have committed an offence under s. 193(1), unless 

he proves that he has taken all reasonable steps to prevent 
123 

a recurrence of the offence. 

c. vn1at they have and we don't 

1. Covenant for Quiet Enjoyment 

The covenant for quiet enjoyment is an assurance 

against the consequences of a defective title including any 

disturbance founded thereon, and against any substantial 

interference, by ·the covenantor or those claiming under 

him, with the enjoyment of the premises for all usual purposes. 

If the covenant is express, it displaces any implied covenant. 

An express covenant may be restricted or absolute. If there 

is no express covenant, a restricted covenant for quiet enjoyment 

will be implied from the mere contract of letting. The 

principle that no one is allmved to derogate from his own 

grant is applicable to lessors, and even an express covenant 

for quiet enjo�1nent will not permit a lessor to derogate from 

his grant by using adjoining premises in such a way as to 

b 
. . 

h d . d 
124 

e an lnJury to t ose em1se • 

The implied covenant is displaced by an express 

covenant and the tenant may not fall back on the implied 

covenant if the express covenant does not go far enough. 

Nor can the tenant rely on proof of a parol agreement that 

the right to quiet enjoyment is to be subject to a condition. 

The implied covenant protects against lawful, and 

not tortious, interruptions, because the lessee has his 
�l� 

remedy against wrongdoers. 
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�he express covenant is a matter of contract. The 

covenant may be, and usually is, "restricted" or "qualified" 

so that it applies only to the acts of the lessor and those 

lawfully claiming under him. But the convenant may be absolute 

in its terms. 

The Ontario Short Forms of Leases Act, R.S. 1970, c. 436 (see 
§14.18), provides at- Schedule B: 

13. The said lessor covenants 
with the said lessee for quiet 
enjoyment. 

13. And the lessor doth hereby 
covenant with the lessee, that 
he paying the rent hereby re­
served and performing the 
covenants hereinbefore on his 
part contained, shall and may 
peaceably possess and enjoy· 
the said demised premises for 
the term hereby granted, 
without any interruption or 
disturba.u.ce from the lessor, 
or any other person or per­
sons lawfully claiming by, 
from or under him.· 

Similar L-egislation: 

British Columbia: R.S. 1960, c. 357, Sched. 2, covenant 15. 
1\Ianitoba: R.S, 1970, c. 8120, Sched. 3, covenant 10. 
Newfoundland: R.S. 1952, c. 140, s. 11 (b) (1). 
Nova Scotia: R.S. 1967, c. 56, Sched. C, covenant 13. . 
Prince Edward Island: R.S. 1951, c. 138, Sched. 3, covenant 10. 

As qistinct from the implied cove nant where the liability 

of the landlord is limited to the duration of his own interest,
126 

an express covenant will continue in force until the end of 

h 127 
d h' . h h . t e· term an t lS lS so even w en t e covenant lS entered 

into by a tenant for life.
128 

When the covenant is limited to the acts of the lessor 

or those claiming under him, as above, it does not extend 

to wrong acts. 
129 

In a Saskatchewan case 
130 

it was held that a lessee 

who finds himself dispossessed, owing to his lessor's want 

of title, may recover damages for breach of the covenant 



against rent in the event of fire. 

(R.S. 1970, c. 436) follows: 

11. Provided, that in the event of 
fire, lightning or tempest, rent 
shall cease until the premises 
are rebuilt. 

The Ontario covenant 

11. Provided, and it is hereby ex­
pressly agreed, that in case 
the premises hereby demised 
or any part thereof shall, at . 
any time during the said 
tenn, be burned dmvn or 
damaged by fire, lightning or 
tempest so as to render the 
same unfit for the purposes of 

the said lessee, then and so 
often as the same shall hap­
pen, the rent hereby reserved, 
or a proportionate part there-­
of, according to the nature 
and extent of the injuries sus­
tained shall abate, and all or 
any remedies for recovery of 
said rent or such proportion· 
ate part thereof shall be sus­
pended until the said prem­
ises shall have been rebuilt 
or made fit for the purposes 
of the said lessee. 
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There is no similar provision in the Short Forms Acts 

of the other provinces, except for Nova 

Act, R.S. 1970, c. Sl20 Third Schedule, 

. 13B 
h . b Scot1a, But t e Man1to a 

add s  to the covenants 

to pay rent, to repair and to repair on notice, specific 

provisions relating to the rights and obligations of the 

parties in the eve nt that the demised premises are destroyed 

or rendered unfit for occupation as a result of fire, tempest 

or act of God, such that in certain circumstances the tenant 

will have the right to surre nder with a consequential cessation 

of rent from the d ate of damages. 

(x) s. 102 

1.02. (1) Whenever any lease or demise required to 
be registered by this Act is intended to be surrendered and 
the surrende1· thereof is effected otherwise than through the 
operation of a surrender in law, the Registrar s11�!l, upon 
the production to him of the surrender in Form 18 in the 
Schedule, make a memorandum of the surrender upon the 
certificate of title in the register and upon the duplicate 
certificate. 

{2) When the memorandum has been so made the estate 
or interest of the lessee in the land ves�s in the lessor or 
in the person in whom. having regard to int<2:·vening cir­
cumstances, if any, the land would have vested if tl1e lease 
had never been executed. 

{3) Notwithstanding subsection (1), no lease th2.t is 
subject to mortgage or encumbrance shall be surrendered 
without_the consent of the morts:;ag-ee or encmnbr::ncee. 
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History and Comparison 

An equivalent to s. 102 has been part of the Land 

Titles Act since its inception. Over the years minor changes 

in wording and format have been made. For example, in 1942 

the verb "shall vest" s. 102(2) 'vas changed to "vests". At 

the same time the words "Provided that no lease subject to 

mortgage qr encumbrance shall be surrendered without the 

consent of the mortgagee or encumbrancee" became (3) above. 

Essentially however the meaning and effect of the section 

have remained constant. 

Eachoof the Acts under discussion contain specific 

sections allowing surrender but provisions differ gre�tly. 

Manitoba's provision, Real Property Act, R.S. 1970, c. R30 

is the tersest: 

s. 88(2) "A lease of land may be terminated 
by the registration of a surrender 
of lease in the form set out in 
Schedule E, executed by the registered 
owner of the lease." 

The prohibition against registration of a surrender 

without the consent of the mortgagee or encumbrancer is con­

tained in s. 92 of the Real Property Act, R.M. 1970, c. R30 

(see appendix). 

The form of surrender in Manitoba differs from 

that in Alberta; (Saskatchewan's form is exactly the same 

as Alberta's) it appears to be somewhat more specific in 

con·tent. The Alberta Form says "I do hereby surrender and 

yeild up . . . " where the r,1anitoba form stab�s: 11 

do hereby surrender to the said C.D.1 that lease together 

with all my rights, powers 1 title 1 and interes·t therein�" 



FORM 18 

(Section 102') 

In co�sideration of.. . . .. . . . .. . . .............. dollars to me paid by 
(lessorc!>r his assigns, as the case rnay be) I do hereby sur-
render and yield up from the day of the date hereof ...... . 
unto . ..... . .. .... . .. . . ... the lease (describe the lease fully) and the 
tenn therein created. 

Dated the.... ........ ... .day of. ... .... . . .. ...... . . .  A.D. 19 ... . 

SIGNED by the above named l ..................................... . . 
in the presence of .... .. . . ... ... . . f (Signature.} 

[R.S.A. 1970, c. 198, Schedule, Form 18] 

SCHEDUI,E E 

(Section 88(2)) 

SURRENDER OF LE.-\::iE 
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I, A.B., being registered owner of a lease IHH''""r"d affecting the foll?wing land, in consider�tion of the sum of dr.l!ar� paid to me by C.D., the reg�stered owner of the satd land, do hereby surrendc;r to the satd C. D., that lease together with all my rights, powers, title, and interest therein, and request the district registrar of the Land Titles District to cancel any certificate(s) of title for a leasehold estrtte i�sued pursuant to that lease. 
I, E.F., the registered owner of mortgage No. or encumbrance I-.;o. affecting the leasehold estate surrendered herein, do hereby con.'<ent to the surrender of that lease. 
(Delete consent of mortgagee or encumbrancer if not required. See section 92). 

R.S.M. 1970, c. R30 

The Manitoba form also makes provision for the 

conse nt of the mortgagee or e ncurnbrancer. It is more e asily 

readable and more complete. Should Alberta consider changing 

the Form 18 to resemble Sched ule E? 

The Saskatchewan Land Titles Act, R.S. 1965, c .  115 

at one time containe d a surre nder section close to the present 

Alberta one. There were some differences: 

1. Instead of: "Whenever any lease or demise required 

to be registered . • •  " s. 102 R.S.A. 197 0, c. 198 

it said: 11�'ihen a lease or demise that has bee n  regist_ered 

" s. 124 (1) R. S.S. 1965, c. 115 
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In 1966, the Land Titles Act in Saskatchewan was 

amended by s. 7 ,  S.S. 1966, c. 96; subsection (1) of s. 24 and 

the proviso thereto was repealed and the following substituted: 

" (1) Subject to subsection (lB), [see 4 
below], where a lease that has bee n  recristered 
unde r  s. 119, but in respect of which no 
certificate of title has-bee n  issued, [my under­
lining] is intended to be surrendered ,  and the 
surrender is effected otherwise than by the 
operation of law, the registrar shall upon the 
production of a surrender (form 0) [the same 
as our Form 18] make a memorandlli� thereof upon 
the certificate of title of the owner of the 
reversion expectant upon the determination of 
the term created by the lease and upon the 
dupiicate thereof. 

(lA} Subject to subse ction (lB), [see 4 below] 
where a certificate of title has been issued 
in respect of a leashold e state and that estate 
is intended to be surrendered, and the surrender 
is effected othenvise than by the operation of 
law, the re gistrar, upon re gistration of a 
surrender, shall cancel the certificate of title 
and the duplicate there of and shall e nter a 
memorandum of the surrender on the cer-tificate 
of title of t..'le owner of the reversion to wham 
the surrender is made. 

The present Saskatchewan provision is more explicit 

than the previous one, or our s. 102. It specifically deals 

with leases which have been registered against the title and 

leases where a separate certificate of title has bee n  issued. 

Our Act talks about "any lease or de mise required to be 

registered by the Act. " What happens in the instance i:vhere 

a lease for a period of more than ·three years has not been 

registered, even though required to be, nor has a subsequent 

surrender been registered. Would it not be possible to 

impe ach the validity of the surrender or the whole transaction 

based on the words "required to be"? The argument might appear 

to be a specions one but it does indicate, I �link, a lack 
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of clarity in the \•lording of s. 102 -- a lack vThich should 

be remedied. 

2. Instead of: 11 .the estate or interest vests. • • n 

s. 102 R. S.A. 1970, c. 198, it said: " • . .  the estate 

or interest • . • shall vest • • •  " s. 124 (2) R. S.S. 1965, 
c. 115; and still remains the same. In Alberta "shall 

vest" was changed to "vest" in R.S. A. 194 2, c. 205, s. 99. 

3. Instead of: " • • •  or other person in whom, having regard 

to intervening circumstances if any, the land would have 

vested if the lease had never been executed." s. 102(2} 

R. S. A. 1970, c. ·198, it said: ". • • or other person 

entitled to the land on expiry·or determination of the 

lease. " s. 124 (2) R.S.S. 1965, c. 115, and now says: 

" • . • the owner of the reversion expectant upon the 

determination of the term created by the lease • 
11 

(in the case of a registered lease - no certificate of 

title) . 

" • • the O\vner of the reversion to whom the surrender 

is made. " (in the case of a certificate of leasehold 

title) S.S. 1966, c. 96, s. 7 (1) and (lA) 

The words in s. 102(2) " • . •  having regard to 

intervening circumstances, if any, the land would have vested 

if the lease had never executed" have not to my knowledge, 

been judicially interpreted. However, the subjunctive mood 

creates a sence of tentativeness, rather than positivity 

and should be avoided if at all possible. This unhappy 

wording is convoluted and does not contribute to a clear 

and ready understanding of the Act and should be changed. I 

believe the present Saskatchewan wording would constitute 

a improvement. 

The point has been raised whether a registered 



52 

lease can be vacated from the title by. a surrender of lease 

that, prima facie, has been executed after the lease has 

e xpired. It would seem that the Act, having authorized regis­

tration of a lease, also contemplate s  a voluntary surrender 

by the lessee or his· assignees as shown on the title, so a s  

to remove the registered lease. 

To 11-old that a lessee who had registered his lease 

has nothing to surrender after the expiry of his lease would 

render meaningless the provision in s. 124 that "when the 

memorandum has bee n  so made " the estate or interest of the 

lessee shall vest in the lessor or other person entitled to 

the land on expiry or dete rmination of the lease . 

In any e vent, a surrender exe cu·ted by the present 

registered holder of the lease would effectively operate 

by way of estoppel to bar any future action by him under 

the lease or under any further term therein provided. A 

surrender of lease, no mat·ter when executed, is therefore 

registrable and vacates the registered lease .
140 

4. Instead of: "Not�Jithstanding subsection (1), no lease 

that is subject to mortgage or e ncumbrance shall be 

surrendered without the conse nt of the mortgagee or 

e ncurnbrancee." s. 102(3) , R.S.A. 1970, c. 198 

It said: 11Provided that no lease subject to mortgage 

shall be surrendered without the consent of the mortgagee . "  

s .  124 ( 2) R.S.S. 1965, c. 115 

and now says: 11No lease shall be surrendered without the 

consent of all persons appearing by the records of the 

land titles office to have any mortgage or lien upon, 

or e state, right or interest in or to the leasehold e state 

created by the lease. 11 s. 7(1B) S.S. 1966, c. 96 
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The present Saskatchewan consent clause set out 

above, as amended in 1966, has a broader scope than s. 102(3) 

o1 our Act. In effect it requires that all intereste d parties 

in the leasehold be given notice of the surrender and conse nt 

to it, rather than just the mortgagee or e ncumbrancee .  The 

question of the operation of a surre nder is important in 

cases where a sub-lease has been created. Although this 

section grants no specific prote ction of a sub-le ssee 's interest, 

it would guarantee him notice and the opportunity to ne gotiate 

in the face of intended surrender by the head-lessee .  

Section 54 of the Qld Act, re quirement o f  consent, 

extends to that of a sublesse e, as v1ell as that of a mortgagee 

or encurnbrancee ,  where the leasehold estate so surrende red 

�s subject to a mortgage encumbrance or sublease. The S.A. 

Act, s. 120, the W.A. Act s. 102, and the N.Z. Act s. 102(2} 

. d . "1 1 141 prOVl e Slffil ar y. 

The British Columbia Land Registry Act, R. S. 1960, 

c. 208 s. 182(1) sets out a general provision applying to 

the satisfaction, surrender, release or discharge of a 

chargee. {see appe ndix) 

The Application and Effe ct of s. 102 

This provision provides r�giste re d  owners of 

property with a vehicle for removing notations from their 

certificate of title, without the necessity of a court order. 

It also protects owners of mortgages and encumbrances registered 

against the leasehold. 

I believe there is no question that the section 

serve s a useful and ne cessary function and should remain 

in the Act. The only issue then is in wha·t form and wording 
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should it be retained. In the previous pages the significant 

differences bet\veen the various Alberta, Saskatche\van and 

Mani·toba section have been set out. The Saskatchewan 

"equivalent" appears to be the most specific and complete 

of the thre e ,  while the Manitoba section leaves a considerable 

amount of room for judicial interpretation. Following the 

belie f that the Land Titles Act should be as explicit and 

cle ar as possibLe the Saskatchewan word ing seems preferable. 

(xi) s.  103 Cancellation of an expired lease 

1.03. (1) Any person claiming to be interested in any 
land for which a certificate of title has been granted may 
apply to a judge for a certificate that any lease or demise 
registered pursuant to the provisions of this Act has ex­
pired, and the judge upon being satisfied that the lease or 
demise in respect of which the application is made has 

expired and is no longer of any force or effect, may grant 
a certificate to this effect. 

(2) Upon the certificate being filed with the Registrar ' 
he shall cancel the registration of the lease or demise men­
tioned in the judge's certificate and any caveat based on 
the existence thereof, and make an entry of such cancella­
tion in the register and upon the certificate of title to the 
land affected thereby, and upon the duplicate certificate of 
title thereof, upon the same being produced to him for this 

_ •purpose. [R.S.A. 1970, c. 198, s. 1 03] 

A lease for a term of years may come to an end 

e ither by re-eHtrJ:7 hy the lessor, surrende r  by the lessee 

or by the filing of a jud ge s  certificate of expiration with 

the Registrar for those cases of registered leases where the 

term has, prima facie, expired and the owner cannot procure 

a surrender of the lease. There is no express statutory 

provision on this point, and the registrar has no authority 

h . . . l . . 142 h to vacate t e reglstra�lon on llS own motlon. In sue 

cases, an order of a judge under section 103 of The Land 

Titles Act would be required. 
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The original provision governing the cancellation 

of an expired lease \vas added by an amendment to the Land 

Titles Act in 1928, c. 29 s. 5 119la". The wording today is 

the same in almost all respects as the original. 

Section 103 is a rather unusual provision. Not 

because of what it does - providing a method of removing 

misleading or incorre ct notations from the register without 

the necessity of relying on the Registrar's discretion or 

the co�mencement of a legal proceeding - but because it 

stands without a fair equivalent to be found in the Canadian 

Land Titles Act or in any of the western Acts e xcep-t that 

of Saskatche·wan. 

Power to 
make 
vestinst 
order or 
to cancel 
or amend 
ino""trument, 
etc. 

89. A judge of the Court of Queen's Bench may, upon 
such notice as he deems fit or, where in his opinion the cir­
cumstances warrant, without notice: 

(a) make a vesting order and ma:r direct the regish·ar 
to cancel the certificate of title to the lands affected 
and to issue a new certificate of title and duplicate 
thereof in the name of the person in whom by the order 
the lands are vested; 

¥ (b) direct the registrar to cancel any instrument or any 
memorandum or entry relating thereto or to amend any 
instrument or any memorandum or entry relating 
thereto in such manner as the judge deems necessary 
or proper. · -

This subsection (b) authorizes a judge of the 

Court of Queen's Be nch to direct the registrar to cancel 

any instrument or any me morandum or e ntry relating thereto 

or to amend any instrument in such manner as the judge 

deems necessary or proper. At this point it may be noted 

that this section 89 not only permits a judge of the Court 

of Queen's Bench to cance l any instrument, but authorize s  

the judge to make a vesting order cancelling titles and 
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issue new titles in the name of the person in whom, by the 

order, the lands are vested. It may be noticed that the 

authority given in section 89 is to a judge of the Court 

of Queen's Bench. The authority is not just to a "judge". 

If it were, under the definition of a "judge" in section 2 

of The Land Titles Act, a local master could make an order, 

and as stated in Chapter 23, below, a local master has not 

jurisdiction to make an order under the said section 89. This 

should be emphasized in view of the fact that orders have 

been made in the past without authority.143 

The Acts of Manitoba and Canada make no specific 

provision for the removal of a lease from the register, 

outsf.de of those governing re-entry and surrender. The only 

apparently applicable provisions under those Acts are the 

equivalents of our s. 188(1), R.S.A. 1970, c. 198 setting 

out the power of a judge to cancel, correct etc. in any 

d. 
144 

procee 1ng. 

In British Columbia an expired lease may be cancelled 

by �he Registrar upon application and payment of the proper 

f 
145 

t' f . t . 1 . 1 ee. However, a no 1ce o 1n ent1on to cance lS a ways 

given by the registrar to the lessee as it appears that if 

a lease contains a covenant for renewal at the option of the 

lessee the option can be exercised at any time after the 

lease expires so long as the lessee remains in possession 

with the sanction of the lessor;
146

and further, the general 

rule, apart from statute, is that if a landlord consents to 

an overholding tenant remaining in possession there is a 

rebuttable implication of law that the tenant holds over 

from year to year on the terms of the old tenancy so far 

th t . . . h f 
147 

as · ey are no 1ncons1stent Wlt a tenancy or year to year. 

It appears that Alberta and Saskatchewan are the 

only western jurisdictions where an order of the court is 

required to cancel the memorandum of lease appearing on the 



register. 

Shoul.d a Court order be Necessary? 

57. So soon as regbtered ,every instrument becomes 
operative according to the tenor and intent thereof, and 
thereupon creates, transfers, surrenders, charges or dis­
charges, as the case may be, the land or the estate or inter­
est therein mentioned in the instrument. 
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The above provisions of the Act indicate the 

necessity of registering an instrument to create or remove 

an interest in land. However, the Registrar could be 

specifically empowered to enter a memorandum of expiry of 

a lease. This is the position taken in New South Wales: 

"When a registered lease has expired 
by effluxion of time, bringing to an end 
the term or limited estate created by its 
registration, this fact is readily ascertain­
able by search and reference to the registered 
instrument, the expiry being self-evident. 
It has long been the practice in New South 
Wales for the Registrar-General, upon request 
by the registered proprietor, to enter a 
notification of expiry of a lease. No 
evidence is required to support the appli­
cation unless the lease contains an option 
to purchase or to renew, in which event a 



statutory declaration that such option 
has not been e xe rcised may be required. 
By N.S.W. s. 38(6) the Registrar General 
is now empowered to destroy a registered 
lease after its expiry. A similar practice 
of notifying upon applieation the expiry 
of a registered lease has bee n  followed 
in Victoria, wh��g it is justified by 
Vie. s. 106(c). 

Woodman and Grimes state: 

"Where the Registrar General is satisfied 
that a lease has lawfully been determined by 
expiry, the registration will be cancelled 
on request, on the basis that it 'does not 
affect the land to which the recording 
purports to relate•14�ithin the meaning 
of N.S.W. s. 32 (5) " 
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a section giving the Registrar power to cancel in such manner 

as he considers proper and recording in the Register which 

he is satisfied does not affect such land. 

It must be noted that in Alberta there is no 

equivalent to W.S.W. s. 32(5) above. The powers of the 

Registrar are of a more specific nature. 

It is suggested that, it should be felt more 

advantageous to the system to retain a provision like 

section 103 that the Saskatchewan apporach, using a general 

vesting order provision may be better. 

Another reason why a registrar should not remove 

a lease where the term has expired without an ord e r  of the 

judge is, that as a matter of law, if the lease contains a 

covenant for renewal at the option of the lessee ,  the option 

can be exercised at any time after the lease e xpires so long 

as the lessee remains in possession with the sanction of the 

lessor. See Guardian Realty Company of Canada v. John Stark 

& Company, 64 S.C.R. 207 . 
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Section 103 offends against Torren's original 

goals of ease of handling and flexibility in the land tenure 

system. It requires a lawyer's appearance before a judge 

and therefimre entails an expenditure of time and money that 

an automatic lapsing provision, except for covenants to 

purchase or renew, would avoid. However, in return for the 

greater effort required to remove a memorandum of lease from 

a certificate of title section 103 guarantees a more accurate 

mirror of present interests in the land, especially in view 

of the numerous oil and gas leases, containing indeterminate 

terms, filed against certificates of title in Albe�ta. 
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