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I. THE NEED FOR Y::EETINGS OF SHAREHOL:J�RS 

The ulti mate control of a company rests with +.he 
ge neral meeting . It is therefore essential to a 
proper understanding of investor protection to 
appreciate how such meetings are sum�oned and 
conducted. Basically this is a matter for the 
regulati ons of each i ndividu al company, but in 
practice there is a considerable measure ·of 
uniformity; indeed, there now has , t o b� because 
recent Companies Ac.ts have laid down an increasing 
number of rules which must be complied with what
ever the �ompany's regulations may say. 

In these clear words Prof. Gowec1has outlined the esseritj 

concer ns of this paper: how the meeting c� . be used to pr oteci 
investor or better. shareholder,· interests ; how this can be 
best achieved. through the formalities of calling and conductir: 

the meeting ; what abuses are to be guarded against in the call 
and conduct of meetings: what formalities in cal�ing �nd condu 

; are best left to be determined by t he companies themselves and 
.... 

-;· which require legislat ion ; in short , what balance shou.ld be 

struck between the freedom of the incorporators and the 

regulat ion by the state . 

a) I ntroduction to �he Present Situ ation 

. Gladstone, the father of our modern companies statutes,� 

characterized corporations as "little republicse"j a term 

appr0priate to the c lass ical theory of c ompany law but which 

may no longer reflec� the realities of c orp orate life today. 

Harbrecht4 suggests that rr.odern corporations are no l onger 

independente democratic entities, but, becau se important part s 

of their capital are are now prov ided throuf!h financial . . 

institutions which also pr ovide the consumer credit that 
permits aliows corporat ions to stay in the market place, we 

. 

should view them as part of a sin2:le organic economic sys-tem 

--elike the skeleton of a living organism served by a bloodstr 

of financ ial funds and a nervous system of securities markets 
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The suggestion pu� forward in this view is that the degree of 
le@:al independence gained by the management from the share 

holder� over the years , be it because of the business jud�men . � -
rule, the inability of shareholders to challenge directoral 
and managerial expertise, or because of the physical inabilit 
to mobilize the shareholders in large, complex corporations-

that this independence has been supplanted by a dependence 
on a system not subject to direct, democratic controls. 
Harbrecht in effect superimposes another dimension on the 
divorce of ownership of corporate property from �ts control 
as first described by Berle and Means.6 

Nor does Harbrecht see this development as an evil to 
be dealt with. He states: 7 

• • • those who appear on �he shareholder lists today 
may have sold their interests by tomorrow. The cor
poration '.s loyalty is to itself and it serves its 
shareholders best in the circ�mstances by maintaining 
a steady rate of growth and overall health. �he 
income-uroducin� d�mension of the shareholders• 
interest, after·- all, is measured by the corporation's 
prospects for future earnincrs. 

While this may ac c ura �ely reflect the de facto situatioz 
existing between shareholders as gamblers_in share-certificatE 
essentially unconcerned with the issuing entity, and the 
corporation as an essenti ally autonomous creature that is 
rarely called to account, this gloomy view begs the fund��ent� 
policy question of whether :his result is a desirea�le one 

for our society or whether �t is a trend that needs c orrectior 

and control. 

Certainly we must question the value nowadays of a 

small shareholder's presence at a meeting in which large 
blocks of shares are controled by other corporations or by 

management, and where a meaningful debate on the agenda items 
is effectively precluded. 
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b) The Rationale for Shareholder Democracy 

The small shareholder was not alway�-such ��owerless 

figure in the corporate scneme• Under early company law, 

before the advent of Gladstone's legislation, the rule was tt 

each shareholder regardless of his financial interest had an 

equal vote in the mana gement of theenterprise. using the poli 

analpgy.that each man was·equally interested in the good gove 

ment of the a:ompany and should have an equal v�ice in the 

management of that government. While courts upheld this 

view on the ground that it was for the public interest,
€ 

this probably represented the large measure of distrust of 

joint stock companies that laste d  for a centurJ following tne 

bursting.of the SouthSea Bubble in 1720.9 
Eventually the analogy of p olitical and economic equalit, 

was discarded and replaced by the more pragmatic theory of 

self-interest in shareholder voting,
10 

that shareholders ente. 

corporate ventures for gain, and that therefore the amount o€ 

control granted should be inrelation to th·e a'i!.ount invested. 

;,� While the principle of rule by the majority in interest 

established itself as a fund amental feature of modern company 

law, it should be noted that legislatures have always put 

restrictions on its pure application. Some of th� American 

legislatures sought to protect the small shareholder by putt iz 

quantitative restrictions on voting strength , a situation 

that was open to circumvention and did not last long.n 
Atteffipts were also made to give the individual shareholder 

a veto over basic alterations in the corporate structure 

(such as charter a-::endr:1ents, mergers , sale of assets� dissolui 

but this too pro ved unworkable since lone disssnters were 

able t o  block needed change. 12 The modern situation, whereby . 

a special maj ority may approve fundamental changes repre sents 

a workable comp ro�ise , although it leads to an increase ·in the 

managerial powers of the maj ority in interest. 

Like other contemporary companies statutes, the Alberta 

C ompanie s Act spec i fi es a long list of items that can only be 
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dealt �ith by spec ial resolutions-- requiring 21 days notic e 

and a three-quarters majority of al l the entitled. votes "lOtii 

As "Nill be seen f rom the foll owing list ,13 all of the sec tior 

requiring a spec ial r_esolution an d  spec ial majority relate tc 

the f undamental c hanges in a c ompany--nam� objec ts, c apital 

structure, sharerights, terminating the c ompany: 

The following matters must be dealt with by special resolution: 
section 32-change of name ; section 33--change of location of regis
tered office, if articles do not provide for this power to be exercised 
by ordinary resolution of the company, or by resolution oi ·the 
directors; section 3�altera.tion of objects ; section 35-restric
tion on calling up uncalled capital; section 37-increase and 
alteration of share capital; section SS-reorganization o:f share 
capital; section 38-reduction of share capital ; section 42-altara
tion of articles; s�ction 43-conversion of company limited by 
shares to specially limited company; section 44-conversion of 
specially limited company to company limitecl by shares; section 
46--conversion of public company into private·; section 47-con
version of private comp�!.ny into public; section G9-issue of sh:1res 
with preferred, deferred er otne::- special rights or l'estrictio!ls and 
variation of right� of cl<:.E.se3 oi shares and .shares issued in .series ; 
section 90-gh·e authority to c:il·ectors to is.sue snnres as uividend.s; 
section 112-return of accumulated proii.ts: section 113-payment 
of interest out of capitn.l ; section 161-appoin tment of inspectors; 
section 197-\vinding-tl!J by court; section 2:2G-a. compromise or 
arrangement ; section 237-�;oiuntary \Vinding-np; section 244-
delegation of power to :::.-ppoint liquidators; section 247-sanction of 
certain powers of liquid.� tor; section 249-sanctioning sale of com· 

pany":s business for shares; section 271-disposition of books on f 
voluntary winding up. 

Other matters can be dealt with by ordinary resolition 

bec ause they are essential l y  not of a nature to ef f ec t  the 

f undamental basis of the CO::ipan y's existenc e, and hence do 

not represent a fundamental variation of the "c ontrac t" 

between the shareholder and the c ompany. If there were 

considerations whic h the inc orporators c onsidered essential 

to the c ompany's welfare or to saf eguard their own interests 

in the c ompany, it is al ways open to them to provide that 

these matters be dealt with by spec ial resolutions when they 

inc orpora� the c ompany, or later, by spec ial resolution undez 

s. 42 of the Alberta Companies Ac t in al tering the artic l es 

of the c ompany. 
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c) Managerial control and shareholder estrangement 

Theoretic ally the majority in intere�t exerc ises its 

managerial powers by its ability to restrict the powers of 

management, by passing spec ial resolutions restric ting or 

mandating the exerc ise o:f managerial powers and by exerc isin 

its powers of appointment and removal of direc tors.
14 

Such a rationale for the ritual of shareholder meetings. has 

a greater affinity with the c ommerc ial realities_ of the nine 

teertth c entury than it has with the highly volatil e and dive 

sif ied nature of investment in the late twentieth c entury. 

In the nineteenth c entury c ompanies were· still relatively 

small--few were large enough to dominate the markets of thei; 

business--and the c hief sc arc e resourc e 
-
was capital. Those 

who had the capital were thus in a position to determine 

a company's ob j ec tive s in general shareholderes meetings.
15 

Of course, this is still applic able t o small, c losely held 

("private") c ompanies today, but in the larger, public ly· 

traded c ompanies the involvel:'lent of the majority of share

holders is minimal and more akin to the interest of a 

gambler or, at best, trader in the future performanc e of the 

selected stoc k. In suc h cases tte f requent c all for 

special interest �epresen�ation in c omoany affairs_through 

consultative bodies or even on c ompany boards more often 

than not �erves �o split the shareholders--the majority in 

in terest--still :urther fro� any eff ec tive voic e in company 

affairs. The involvement of suc h special interest groups, 
1 "' 

writes �illett,-c 

• • e t e nds to reinf orc e the power of the senior 
exec utives, who are at the apex of the c onsultative 
proc essa in their relationship with the board Qf · 
direc tors [ i . e . the shareholders' representatives i!l 
the governmen� of the c ompanyj • The c onsultative 
syst em becomes yet another �nterest group with right 
and c lai�s on the c ompany and in the multiplic ity of 
suc h groupings the executive finds freedom. 

More p ernic·iou. s still to the t heory of c ont rol by the 
majaity in interest is the wholly "internal .. board of direct 

in whic h each d irec tor is also an exec utive of the c orporatio 
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So Willeti continues:.17 

When all directors are executives·and are-appointed 
to the board by virtue of the executive office to 
which they are promoted, then the general merting 
has only residual powers which can only rarely 
be involved • .  · In such a company the assumptions of · 
company law on power relationships and responsibilit;y 
are indeed irrelevant. The board is the creature of 
the manager and the shareholder has little but a 
passive role to play, for his only intervention can 

be to discharge the top .management group_. 

Willett 's remarks are urima facie in?.pplic.able:!: to· closely 
held corporations in which the board assumes managerial 
roles: there would be a nearly complete merging of the roles 
o£ shareholder, director and manager, although here too 
minority shareholders are frequently effectively excluded fro 
any active role in the cor.rpany. But in such cases ·as Willett 
describes above any board meetings that do take place are 
not raally conduc ted u�der conditions suitable to a quasi
parliamentary forum of discussion and decision that is 
responsible to the shareholders. Rather, it is a com�and 
meeting of the m��aging director a�d his subordinates. 

All·this should not be taken to mean that there no 
longer is a valid rationale for shareholder's meetings 
as forums for making basic and essential corporate decisions. 
It·suggests, rather, that classic Anglo-American company 
law has not been entirely successful in achieving the 
fulfillment of the ratior.ale. German company law, for 
example, does not allow for a c onfusi :m of' roles and respon-. 
sibilities betwee_n executive-managerial functions and execut 
supervisory functions by ir:1posing a two-level board. 

As managements have seen their au�anomy grow because of 
passive investors, t�ey have estranged shareholders further 
by such means as minimizi�g dividend payments, as is clearly 
recognized, for example, by E. C. 3ovey, chairman of Norcen 
Resources Ltd.18 While Eovey sees this as resulting in 
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investo r apathy. and while he makes suggestions _to maXl.!Tll.ze
' 

c ontact between shareholders and compani�s , his suggestions 
do not touch the very basis of the shareho lder ' s relative. 

insignificance in the government of public companies--namel; 

the very nature of the small shareholder and of his 
•investment". Eovey•s description of the majority of Cana· 

dian shareholders is implicitly that of people whose prime 

concern is the performance of stock on the exchange rather 

than the performance of the issuing corporation;19 

Shareholders in public companies can be numbered 
in the millions in Canada. The o verwhelming majori1 
are ordinary people who have cnosen to invest in 
one or more succesful companies in which they have 
confidence. 

While these words are in neutral territory, the underlying 

gist becomes clearer in 3o..,ey ' s portrayal of the typical 

investment as =ein� of an indirect nature , or under externa 

d. t• 20 
1.rec l.on: 

r:�ost of them are wage anci salary earners, part of 
the invest�ent co�=unity by virtue of their parti 

c ipation in mutu;:.l funds , pension funds, insurance 
companies or otter trusts. 
Others are retire es , lo oking to div i dends and, they 
hope, to some capital gain in their personally or 
professio nally ���aged portfolios� 

•:;het!: er the beneficiary �f a trust fund, the shareholder of 
a mutual fund share or ti1e holder of an insurance policy 
should have a ri�ht to part icipate in the aff�irs. of a 

CO!npany once removed from him is open to debate , and in any 
event not truly within the realm of �hareholding. ''Retirees• 

on the other har.d� have �he status of ordinary shareholders 
and �erit no speci al concern because of their incidental 
position in life as ''retired persons". But Eovey is surely 

deluding himself �r pulling the wool over our eyes with 
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th f 11 . . t" f 
. 11 b . . 21 e o ow�ng prescr�p �on or our econom�c we - e�ng1 

In addition to the se groups [mentioned above] , the 
growth and prosperity of our ecunomy requires· that 
the young, the entrepreneurial and the venturesome, 
develop a stake in our free enterprise society 
through purchase of the shares of Canadian corporatj 

Surely it is of the essence of entrepreneurship to get 
involved at the beginning.of an enterprise, or at the beginn 
of an expansion, in a way that contributes directly to the 
guiding the enterprise to success (or failure). If this is 
what Bovey meant, there can be no quarrel with his wards. 
But this probably accounts for the least amount of activity 
in share purchases. But �othing h e  says suggests that Eove; 
se.eks a�ything else than a :::ore active stock market, with 
the attendent ''?ambling" and pas si vi ty of the small investor 

Bovey's perspective is on the "alienated" investor 
rather than on the quintesse�tially passive shareholder. ThE 

problem of aliena�ion may per haps be dealt with by greater. 
disclosure requirements, but above all by a c omp any • s perfor
mance either in dividend distribution or in the capital 

appreciation of �he shares: that at leas t would prevent the 
alienation caused by diss a � i sfac tion with what is seen to 
be a� unwise investment. On the other hand, the passive 

sharehold�r presents the problem--apart from being by nature 
more closely related to a gambler--of seeing himself as an 

individual who is uniformed a bout and unimportant in the 
corporate structure, and whose participation would be. ineffec 
tive. As an individual , within the context of a large corpo
ration,· h e  is right. The question facing us here is whether 
his unarticulated interests are capable of representation 
outside of the existing proxy mechanism, and if so, whether 
provision should be m�de for representing him, and by what 
mechanism this is to b e done. 



d) ciosely-�eld 8orocrations 

While there �ay be a need to insure a democratic 

input into large corporations so that the majority in 

interest--a large anony�ous mass--is well heard.·in 

closely-hel d corporations very different considerations 

arise. It is in the very nature of a closely-ryeld 
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company that the providers of capital are closely concerned 

with the use and application of that capital and the 

performance of the conpany. Here company law in practice 

is seen to be much closer to its roots in partnership law 
than in the autonom ous fu�ctioning of large public 

corporations . 

Usually the �ajcrity shareholder or shareholders 

in smaller private co�:panies ta1ce an active role in tt1e 

m3.nage-:>1ent of t!-:e c O:":'l!)a::iy as both directors and executives. 

But since they usually :=.lso repre�ent the r1a jor ity in 

interest, there is an inherent conflict between manager.1ent 

and shareholders. 7he rationale for share�older meetings � 
closely-�eld companies ��s� th ere f ore be founded on dif!erer 

considerations--namely, t�e right ot the minority- to be 
heard e and the danger t�a� the minor�ty will suffer oppress i 

through the cond� c t of t�e majority if the minority is not 

on recorde '·lhile a 

minor} ty s!-,areh�l ::er :::: :: s::;:.reholder group !nay in ·1act be in 
a less favorable ;c2l�io� at a company meeting where the 

majority i� interest is held by one person or a very small 
group than it wo'...tld be i:;, a. larger c c:.1pany • in \'lhich the 

manage�ent p !".ot ":e i�.:; -:�s:'lsel ves con trolling sharehold
_
ers, 

are more open tc t�9 w!shes of the ninor ity , so�e protect ion 

is affo�ded to �inorities in closely- held conpanies through 

the order a winding-up on the "just 
and equitable" ":asis o: ... :=G 197(e) of t:-:e Alberta Companies 

Acte rhe scope c� �h�s sutsecti on as it applies as share-
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holder remedy seems to be uncertain in the minds
.

of 

practitioners. In any eve�t, no Alberta cases have been. 

heard under it, although in recent ye�rs the section has 

been invoked on behalf of minority �hareholders in other 

Can�dian jurisdictions. Eowever, it seems clear that in 

order for a plaintiff shareholder to succeed under this 

section he must be able to satisfy the court that essential 

the corporate form is merely a protective mantle over what 

is in· subs.tance a partnership and that accordingly principl 

analogous to those�verning the dissolution of partnership 

are applicable �2 However, it should be noted that the 

b�nitoba Court of Appeal refused to allow a finding that 

there was in fact a partnership under the corporate mantle 

where a minority shareholder having 1/3 of the voting share 

petitioned for a ''!ind ing-up on "just anc;l equitable" grounds 

and the evidence showed t!lat although the !'!'lajority sharehol 

t after properly disclosing his interest to the directbrs and 

shareholders and passing the appropriate resolutions , prop 
to sell all of the company's assets to another company in 

which he had an interest, at a price determi!'led by hir.t, and 

the minority shareholder disagreed only on the consideratio: 

to be received, although the independent appraisal was not 

a_ttacked. 23 The ;:iani tota Court of Appeal thus dismissed t: 
petition on anarrow vie"-' of the facts, and did not heed th1 

tria� judge'� q�otation from In re 3l�ri ot �anufacturin� 

Aircraft Co,24 t�at 

T�e word� "�u�t and equitable" are words of the 
w�dest s1gn1f1cance and do not li�it the jurisdic· 
of the Court to any case. It is a question of 
f act, and each case must de!_Jend on its own circum
stances • • • • 

These words were q�oted ·o�r Lord Shat-.' of Dunfermline i!"l the 

House of Lords decision �och v. John 3lackwood Ltd.25 in a 
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review of the authorities on the me�ning of these words. 

The Loch case see:':!S to support a more :Liberal view of the 1 
' 

than that held in the r.1ani toba Court of Appeal. Lord Shaw 

states, in considering the make-up of the conpany:26 

It is thus seen that although taking the
form of a public company the concern was pn1ctically a 

domestic and family concern. This coru�iutmition ·is 
important, as also is the preponderance of voting power 
just allud.::d to. 

And later, after observing that certain statutory condition� 

and articles of the co�pany had not bee� complied tvith, �is 
d h. 0 2? 

Lor s �p contl.nues 1 · 

CLordshi-os � . 
• In theh{opini�n�l10we�er, elemeut.s of that character in 

the history of the company, together with the :act that a. 

calling of a meeting of sharehokiers \\"Ol.tld le-Rd e.d!ll�t tedl:r 
to failure and be unavailable as a remedy. ca1mc•t be t-xcludt>d 
front the point of >iew of the Court in a consideration of the 
justit'e and equity of pronouncing an order for winding up. 
Such a con:>-iderati()n, in their I.ordships' vie-w, ought to 

proceed upon a �onn<l induction of all U1c facts of the case, 

and should not . ex<:lucle, but should induuc circumstances 

· "'·hid1 bear upon the problem of continuing er stopping, 
courses of conduct which sub::tantially impair tho::;e rigllts 
and protet::tions to ·which ::;hnreholrlers� both under statute
and contrnct, are entitled. It is undoubtcd1.Y true that nt 
the foundation of applicntion.s for winding up, on the " just 
and equitable " rule, there mu�t lie a justifiable l�ck of 

confidence in the conduct and mana�oment of the comptmy's 
a.ffairs. But this lack of confidence 1nust be grounded on 
conduct of the directors, not iu rei-{urd to their private life or 
affairs, but in rt>gnrd to the company·:; business. :Furthc:morc 

the hck of confidence must srring not from clis::atisfaetion 

at being outvo,ed on thl' busi.ness at1airs or on whnr is called 
the domt:':-tic policy of the company. On the other hand, 
wherever the lack of coruidcncc is rested on a lack of probity 
in the conduct of the company·s afiairs, then the Ionnt:r i� 
justified by the latter. and it. is umlt·r t.he statute iust aw 1 
equitable that the company be v.-ounn up. 

-. 
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The Ontario courts have held that-the wi�e discretioz 

of the courts to grant an order for winding-up may be propE 

exercised where the management of the company had been 

involved in a series of r.ighly confusing ::tnd suspicious 
. 

transactions. a�ong them being the transfer of the co��any' 

assets for shares in a co!':lpany over which it can never havE 
voting contro1.22 

It seems from these cases that the degree ofdamage 

done to a conpany by the nanagement (i.e., the majority 
shareholders i� closely�held corporations) must be bf a 

very serious degree be�ore the courts �ill i�terfere with 
the �ranting o�·a �indi�¥-�� order, unless there is a deadl 

between the twc ��a�reli�� equal shareholder group3 resultj 

in a'bcrtive and an i"npairnent· of t!1e 

However, -::-.�se cases show t!1'3.t the relief afforded bj 
this section is ·.:.�certai::.· an:i available only in ve:::y extre!! 

circu�sta�ces. �!S?ite t�d courts' reiteration of the wide 
d. t• . . . , . . 1scre �on gr���=� �ne� ��ereunaer. 3ecause of these praci 
lil'!li "':a.tions et!".�:- �-1ris� ictions have a.tte!!l-pted to give the 

minority share�cliers �o�e protection by the enactment of a 

d1.SC,...""��on�,.��- ..... --� .. ..; .. ;)"\ .... 
,...o case - ...... ��- -- .,; � '= . ..  -:; .J.,.; --.:. .- . ..  ._ c.;,f "oppression". 

Co�ps�ies Act 0f 1�42 s��cted s. 210 to proVide for 

The U.K. 

• .... • ..a.. - ,::t 
1nves ... l ga �.o1on 1 . ,J.. - • 

_ conp ��� ... 01 oppresslon. and , •.•There. 

grou�ds for a j�st and eq�itable winding-up exist but to 

so order would ":e unfairly prejudicial, the court 

could nake sue!: c'!"ders as it thoug:,t fit. A substantially 
section ·:.ras adopted i::-1 t!"le Australi8..n State Companies:. Acts .. 

However, by lini-:i!'l.f. the "oppression" remedy to the "just 

and eq :.: i table" r�::1edy, �o easier re!'!!edy W8..S obtained. 

The Jenkins 2epcr� expressed dissatisfaction with this and 
reco��ended an a��nd�ent to effect a severance fro� the 
req�ire�ent tc s�ow th'3.t a winding-up order on "just and. 
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equitable" grounds could be made before granting relief for 

100ppression". :i:t was also thought that jO 

"oppres�ive" is too strong a word to be appropr 
in all the cases in which applicant .ought to be 
held entitled to relief under the section. 

It should be noted that the B.C. qo�panies Act, R.S.B.C. 

1960, c. 67, incorporated the British wording in Se 185. 
Effective use, as wel l  as the li�itations of the section 

were illustrated in Re National 3uildina f;:aintenance :: .. td)1 
In that case unauthorized management fees taken by the majo1 

shareholder-director had stripped the company of its surplu� 

Such a lack of probity would justify a winding-up order but 

would not avail t!-!e minority shareholder the relief sought, 

namely to have a wi!'lding-up with a valuation of his shares 

if the oppression had never taken place. Here the court 

was able to exercise the added discretion under the 

"oppression" section to order such a valuation. 

3oth British Colunbia and the Federal Parliament 

have heeded the Jenkins Gomr:1i ttee ;?.nd enacted independent 

discretionary "oppressio:;." sections which should prove to 

qe effective remedies for shareholders who are not in a 

position to use the older forum of shareholders meetings 

efiectively. 

The B.C. section readst 32 

�· (1) A member of a 
·
co�pany or an inspector under section 230 may 

apply to the Court for an order on the ground 

(a) that the affairs of the company ;tre being conducted, or the 
powers of the directors are being exercised, in a manr.;:r 
oppressive to one or more of the members, including himself; or 

(b) that some act of the company has been done. or is threatened. or 

that some resolution of the members or any class of members has 
been passed or is proposed. that is unfairly prejudicial to one or 

more of the members, including himself. 
· 











the corporation or any of ita affiliates 
are or have been exercised in a man!ler 

, 
that is oppr_e�siv_e or--unfairlr_pr�j�dicial.20 
to o�_tbat .. ulJfair!y_J:i.i:-regarustfiiJ ,n£er-�· 
�t.s of any security holder, -c��i�qr�m: 

cl�QLQLQ.ijj_cer; or ·�-
JEJ .!f .. the court is satisfied tha! 

m a unanimous shareholder. agree\.2! 
ment entitles a complaining shere
bolder to demand dissolution·-uf ·t� 
corporation after· the · ·occurrence · o� a 
specified everit and that "event" �as 

.roccurred;-q. 3( 
,..(ii) it. is justrJlnd �equitil.ble •that"""ll!e 
corporation should· }no,.,-Jiquidated ·· -.nd 
dissolved: .... 

AlternatiTc r (2) Upon an application under this· sec-a 
order / tion, a court may make such order under 31 

l.ll!is section or section 234 ns it thinks fit . 
I 

A.pplicaLion 
of1.W 

(3) Section 235 applies to an nJ:�Iica
t.ion under this section. 

e) Tssues -:-.;1o n""-rl�r -,.,,·+ -?o.,., ':!-··::: .... enoi;=te,.. ... eetb·.:_!':s =-:.;;;...;:�=--='"":...;���=-=- ;..�--=-- - lo.J-.J. ..... . --t. . -
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In tne Fc.:.i t�cl St:iLes t�1ere ::.re r';;CO,S�li:::;b.Ly tnree 
ty?es of cor:;_Jor2t:..:J�: stc.tutes in res ···set to t!:le diyisi:Jn 

State� -v-st ,...e,··e,..a1 r�-::. ... ; c:i '"'11 m,..,j,.-; -,,--: ·� o �·ro -,.. c ; .. tr'le .... C' e;, ·� - - _._. '--"'--..J- ... :.�.�-·--e;, -� ,.\,_ '-oJ; ·--
Board o!.' Directors,::-.�.:. je ;:;t tc limi t:-::ti:J:'ls in t.ne 
0. !' ; y·cr,.,.. .. ·,r� t ; or: ( - ..... -.... ·· •c· - o ,�---·· au� ) r:t.n�,-� s+.'-'t�-"� � .. .L ... __ J ...; a • _ .... " ........ l- ·"-' ··· _c:..;. .6.;. • -.....: - - -- -

1 i ,..,-·d ] 0 .-· � • d .. - . , a .l.. u ... _ ,e ..... oa"te .;0. � - S11arell'J 1..-iers. 

certificate 

ret;e:rve 

there are statute!.: ..:.n.�:J·viti:�G for a o2.l2..:..Lced al.:..0ca"tio:: 

Of ("·eci "' ; "1-.�. ···a:.·..;--;. 3'7 ....,. - �• v_ .1·1. �-·-u • 
In such a: al:_.Jcc-.tio;.: of decisior: :.c.J..:i::.:..; thraueh t.ne 

ena.blir:�_:- statutes, .·olicv c:J: .. :.sideratior:s obviouol.,., '"', av a • w V �- v 
dor1tinc.r:t role. St:;.tutcs -.,-.-h.: eh hc-Jve t�1eir roots i:n. be11erally 

expar ... �i ve ecor:o:::i. c t.i. :e s =:re :.:ore _i:;:c ly to c-:..elec.;ate 
residual ::;ov:er t= t�:..-2 C:.i:::ectors i:. t�:.e interests of 
deci:3i-o:: ef ficiel:.c;:,". (.�- ·::.11e other l;.a:�:!:;., less e::{pansive 
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tines c:.re more ..!.L:e :y to hc.ve give.:::.:. rise to co:r:.�e:rvative 

restr.ictio�::s on ';;:hat r:1anage:-.:ent :na;;.- do \7i thout shareholder 

approval. 

The Alberta .-!.et , like tne rnaJ orit::r o:f .:lets d.escende<l 

from th� U.�. Co:npanies Act of 1857, does not make. a 
specific division of po�er between the board of directors 

and shareholders ir!. that part of it ·,·;:hi eh has statutory 

force--other thar: to reserve the power to :r!nl-:e fundar::.ental 

changes in the co:::.:;>a.."'ly to special .:1ajorities of the 

shareholders. The act does no\Yever �Jrovide, through the 

incorporation of ��t.55 of Table A, that the directors 

sha:!.l nave the ,:�::::;.G.se!:'!ent of the co:::"?a::y-, leavir�s all 
--n ..,... .; � 4�., ....... ,, • 38 resid1.:al po .. e_ s -·- .., .. _e ..• • 

:.!: t.:..e 

PO'IJJers and Duties of Di-rectors 
55. The business of the Company shall be managed by 

the directors, who may pay all expenses incurred in getting 
up and registering the Company, an(l may exercise a.ll 
such powers of the Company as are not, by The Companies 
Act, or any statutory modifkation thereof for the time 
being in force, or by these articles, required to be exercised 
by the Company in g-=nern.l meeting-, subject nevertheless -
to any regulation of tc=se articles, to the provisions of the 
said Act, and to such regulations, being not inconsistent 
with the aforesaid reg-ulations or provisions, as may be 
))rescribed by ordinary resolution, whether previous notice 
thereof has b-een given or not; but no regulations made by 
ordinary resolution shall invalidate any prior act of the 
directors which 'vould have been valid if &1.t regulation 
had not be-en made. 

. . . 
ucara, n .. -.. � -'_.;;cif i.c8.l_J i .. C<:..Le t::e · a. ire cto:r-ia.i. disc ':·eti\.1 



II. CALLING Th� �E�TING 
. 

Meetings may be of s eve ral typ e s , suc h as general or annual 
meetings, ex-;raord inary meetiners , or cl ass  mee tings . They may 
called by the c ompnay ac.ting through the board of directdrs , 

or by the b oard on the requ i sition of a pr�sc ribed number of 
members. Under c ertain c ircumstanc e s  a m eeting may be ordered 
convened by the c ourt . 

When a meet1ng ils to be c alled , que stions re lating to the . 

-entitlement to rec e ive notice and the suffic i ency of notice ari� 

The latter quest i on is re ally a thr ee p art que stion as to suffic 
of time , content and formali ty ,  and will be dealt with in a latE 
section of t his pap er. At this point we wi ll examine the questj 
of ent it l ement t o  not ic e .  

a) Entit l ement t o  notic e 

As a general rule, all shareholder s.entitl ed. t o  att end a .. 
meeting are e ntitled to rec e i ve not ic e· of that meeting . Failure 
to give notice to  p ersons entitled to rec.:eive it may invalidate 
the meeting. 

Ordir.:::--::y, the e:-I':i:le:-:":e;.: to recei·:-= r:otice is geterni.ned 
by the nar.:es ent ered ·Jr. the c:. · .p<::.:1J· :.;;.::_:;-;·..::::." or transfer books 

as shareholders . :.'ihile some statut e s  ar .. d authorit i es add that 

the recipient be entitled to vote at the meetin�, the present 

Alberta Co:npani es A.:::-:41 clearly st ates ir. paragraph 135(1) (a) 
and Arti c le 95 of Ta�l� A that r.otice of a m e eting shall be 

se rved on every me�ber o f  the company, al�hou�h the article s 

may provide otherwi s e. The addi ti onal requirement o:f a votin? 
ri ght is added only for the c al l ing of the meeting by share

holde r  requ i sition u nder sec tion lJ4 or . by applic ation to the 

court under section lJ5(2). The rational es are c lear: a share

hold ers though lac king voting rights, i s  noneth eless entitled to 
be apprai sed of tr.e s-tat e and cou rse of the c om:pany 's bu siness,, 

and t o  h ave his views heard. On the other hand 1 if he d o e s- not 
have it within his  nTser to p art ic ipate in th e decision.-making 
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of the company through voting power , there is not the least 
c ircumstant ial guarantee that any mee t in£ reQuisi tioped by a 
non -voting shareholder wou ld have any subs tantial support from 
voting sh areholders. Thi s wou�d b e  an unnec essary burden on 
the company. 

However • as noted above the re is a c ontrary vi ew. For 
example, the Delaware C ourt of Chanc e ry has held that "reasonab: 
notice to shareholders ent i tled to vot e "  (my i talic s) is-a pre

requisite to the validity of a spec i al meeting of stockholders .4 

The c ourt's wording depended on t he wo rding of the Delaware 
Corporation Law , which was similar in this respect t o  t hat fol lc 
in many Amer i c an c orporation statut es . Thi s  wording is retainec 
in section 29 of the �odel Code . 

The same wording has also come into C anadian corporation 
law th rough sec tion 129(l)(a) of the new Canada Business Corpore 

t h. . d 4� Ac , w 1cn rea s: "" 

�ot i c e  of the time and place of a mee ting of 

shareholders shall be sent not less  than twenty-one 

days nor more than fifty days befor.e the meeting, 
(a) to each shareholder enti tled t o  vote at the 

me eting 

Thus the C.B.C.A. doe s not accede to the idea that owners 
of the c o�pany have a statut�ry right to· be pr esent at and othe t 

wise p artic ipat e  in the general meetin�s of the c ompany if they 
do not also have VQting right s. The Act does, howeve r, recogr 

that the right t o  receive notic e of m e et ings may arise as a 
contrac tual right e�-p ressly att::ched to non-voting shares . Thus 
subsec tion 128(l)(c), which provides for fixing the record 
date for determi!ling shareholders, reads disjunct ively in t he 
following exclusionary clause: " for any purpose exc ept the righi 

to receive notice  of or to •:ate at a meeting." 

On the other hand, othe r relatively rec e nt Canadian companie 
legi slation has re tained the posi t ion found in the pr e s eni 
Alberta ac t. The Ontario Business Corporations Act, by a 
1972 amendrnent,provide s that "notice o • •  shal l be given to 

each person who is entitled to notic e of m ee tings and who on the 
record dat e for the �otic e appears on the records of the corpor2 

as a shareholder."44 
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Similarly, the B . C .  Compani es Ac t provides:45 

166. Every c o mpany shall give to its.memberq e ntitl ed 
to rec eive notice  of general me et ings, not l ess than 
twenty-one d2ys' written notic e of any gene ral meet ing 
of the c ompany; but t hose members may w2i ve or reduce. 
the period of noti c e  for a p arti cular meeting by 
unanimous c onsent in wri ting . 

The rationale behind the American position is not entirely 
clear. It may be explic able with referenc e to the .provisions 
in the various state statut es authorizing the use of voting 
trust. !� . .  most states the use of a voting trust would 
not involve any difficulty wi th resp ect to  notice since they 
generally require a transfer of shares on the c ompany's books to 
the trust. There are, howe�er, sti ll some jurisdic t i ons which 
do not require a transfer to the trust of the share c ertifi c at e s  
although, o f  c ourse, the shareholder has surrende�e d  his right 
to vot e . In such c ases the pe rson having the statutory right 
to no+.ic e of the m e eting is, of course, the trust ee, and not 
the bearer of the c ertific ates . Whether in fact the restriction ' 
ls a sensible one t o  be c onti nu ed in Ameri c a n law is a separat e 
quest i on that ought not to be vetted h er e  

However, w e  must address orirselves t o  th e question whether i 
fact the Ameri can p osition do es not simrly put int o  explicit 
statutory language what is i mpl i c i t  in the Alberta p os i tion . 
We not e that sect ion 135 of the  Alberta c·ompani es Act m ake s.  the 

givin� of not i c e  to every member of the company mandatory only 
if the Art icles do not otherwise provide, thus allowing the 

company to stipula�e in its by-laws that the right to rec eive 
noti c e  may be limited to shareholders of voting shares. Of cqur 
such a limi tation would always be sub j ect to a subsisting right 

to rec eive notic e of class meetings or any other m e etings 
direc tly affect ing the non-vo�ing shares in question ( which, of 
cours e, may vote on any mat ter that affec ts the rights of thes. 

shares) . But at what point is an interest direc-r: 1:_y affect ed? 

··:hile no right or pri v.i.led�e pertainin� �o the share may be 
directly aff ect ed, surely any class of shareholders that is kept 
in the d ark about th e c ompany's health is severely disadvantaged 



While such distressful shareholder situations may be 
uncommon,. nevertheless this is an area in whi�h the _basically 
contractual nature �f shareholding might well be buttressed by 
an express statutory grant of the right to receive notice to 
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to every shareholder of the qompany, subject to the limitations 
of practicality (e.g. geographical distance of overseas share-· 
holders). 

A step in this direc+.ion was taken by the Jenkins Committee1 
but we should note that in respect to non-voting shares the 
majority wanted to restrict the right to notice and information1 
and not extend it to be a right to attend and speak at meetings:1 

Notice of meeting:; 
138. There is considr.!rable support for the view that the holders of 

vote:._,·� equity and preference shares should be given a sl<tlutory right to 
receive. for inform:ltion. notice of :.�.IJ general n1cctings of liH� company 
at the same time as other memb::rs. in addition to the annuai a::counts 
and directors' reports to which they are already entitled und�r lhe Com
P'.mies Act. They should also be entitled to receive a copy of any 
chairman's statement .... hich is cir;;:Jbted with the acc(Junts. This would 
help to ensure that ::.11 members we:-e kept informed o( d!!vdopments 
affecting their comp:J.::y. We hav<:: :;onsiderl!d, but the majority of us have. 
rejected on grounds cf adminis!rative ditliculties, the suggestion that 
holders of voteless s�:.1:�s shouid be given a statutory right to attend and 
speak at company m;:etings. A minority recommendation on tl1is is on pag� 
210. 

139- The possibility of giving vot�!ess shares a right of voting on matters 
of special importance :o them or in ·:ircumstanc.es such as failur� to pay 
any ordinary dividend for some spec!fi.ed period. has also been nused, but 
we think the adon::.:>:! of this s!lz�estion would involve too gr�.at an 
interference with c;:1::::.::ual r!!:!::ts ;::d would also unduiy favour voteless 
shares as comp::tri!d w::_� prcfcrcr:�:: shar;::s with restricted voting rights 
which enjoy no si:r.:::!: �:a:utory protection. 

1.40. 'Ve re-'.:· ·c that: 
(a) the nu:ud of Trade sl1ould seek to enlist the Yolantary co-operation 

of the Stock E:u:h:H��e, •;e press and other !·!'·�!�u!ions ami repre· 
1entative org:.:wi•- ·••!<; concerned, to :;!!"': · ·  ,mblicity in th� 
press, im·estme:lt circulars. etc. to any be� ... or restriction of voting 
r:._ ;lts atta�!iing to partl::u!ar equity shares; 

(b) notice o[ aH �e:::leral mcet!n�s of their company sitm! . 'H! required 
to be sect to holders of , .. otcless equity and prcfcrl'n�:c shares :Jt 
the s::l.me f:r::� as they are circubted to other members ll'f hen a 
meeting is b!d on short notice the noti::es should be rcq!lircd to 

be sent to !:::d: sh::reholders as soon as possible); 

(c) nold�rs of ... 0tde�s equity :lil� preference sli:::rcs s!•
_
oul? b� cntilll'� 

to :-eceive ::! copy of any chutrman's statement '"'luch ts ctrc"' .. : 
with the accoonrs. 
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The minority _ recommendation referred to in paragraph 1)8 

was signed by L. Brown , Sir George Erskine _and L.C.-B. Gow.er . 
The giat of their dissent is based on a fundamental ar.tagonis� 

to non-voting equity shares because they perpetuate the sepa-
4� ration of ownership of the company from control. Thus: V 

• •  - .  Feeling,as we do, that the development of non
voting equity shares is undesirable both . in principle 
and practice, we find ourselves unable to'concur in 
the failure to make stronger recommendations for theil 
control. 

The minority would then reconnend strengthenin� paragraph 14C 

(a) that all equity shareholders,_ whether or not they 
have votes, should "ce entitled to attend, in person 01 
by proxy, a.'1d to spea:-{ at all general mee:tings o:f thej 
company. 

Neither the majority nor the minority recomr.1endation was enaci 

in the 1967 U.Y.. Compani e s  Act. 

b) Who is entitled to receive notice? 

If we accept the proposition stated above, it seems clear 
the right to receive notic e of the meeting should be determin 
on the basis of the company register of· shareholders or-�he 
sto�k transfer book, as it i s  called in the American jurisdic� 
The jurisprudence on the subject is well settled in C anadia 

law that the company has no r:.ght to go behind th e names on th 

register to determine the beneficial ownership of the shares • 

. An attempt was made to deprive registered shareholder s. of 
shareholder rights on the basis that they were no longer 
beneficially enti tled to them occurred in the Ontario case 
of Tough Oakes Gold !'.1ines v. Foster

49
. At the annual meetir 

of the co�pany, the chairman--Foster--refused recogni ze 

40,000 shares for the purpose of constituting a quorum. This 
enabled him to retain control of the company. The certificc: 
had previously been entrusted to him for the purpose of selli 
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them, and the s hareho ld ers had received partial payment . 
The shares were s t ill registered in the company boo ks in the 
nam�of the transferors. In the face of Foster•s ruling 
that there was no qu o;c:um , the dissident shareholders, led 
by· the proxyholder o f  the shares in que stion , continued the 
meet�ng on their own and elected a new board. Kelly J. 
states the issue : 5° 

His 

The crucial quest i on t hen i s, whether these two 
blocks of 25,000 and 15,000 shares were properly re�r� 

· sented at the meeting. Foster's obje ction was , no d01 
based on the view he entert ai ned , that Myrtice Oakes 
and Winifred Robins had cea s ed t o be beneficial owner: 
of the two blocks over which the contest has 
arisen. · 

Lordship ther. stated the applicable law:51 

It seem s  to b e  �ne c ase that persons in whose name: 
shares stand in the s hare-r e�ister of a company, unle: 
there be expre s sly s o meth in� to the c ontrary, are to 1 
deemed to be th e holders of the s hares for such purpo: 
as the right to be pres ent at meetings o f  the company 
and to vot e upon t he shares. and t hat that right c ontiJ 
so long as t hei r  names are on the register. 

e • • 
Pending the regis t ration the transferee has only tl 

equitab le right -to the s hare s transferror to him; he d4 
not bec om e  t he leea l owner until his name Is entered < 
the regi s t er in respect of the s hares so transf erred . 

He.finds S\J.pport in judgment q:f' Jessel M.R. in Fender v. 

Lushina--ton52, quot ing the following p as s ae;es: 

rert comes, there: ore t 'to this , that the register 
of sharehulders , on which th ere c an  be no notice of' 
a trust , furnishes the only means of ascert aing whe tl 
you r .. ave a lawfu l meeti !".g or a lawfu l demand for· 
poll, o r of enabling the scrutineers to strike out 
votes.;, 

l!tThe resu lt aonears t o  me to be manifest that the 
company h as no rlgnt to i r.quire who was the the benef: 
owner o f  the shares and the vot es in cuestion ought t< 
have been a dmit t ed as good vo tes ind e� end ently of the 
inquiry as to whether t he pa rt i es t endering them we re 
were not,and to what extent, trustee s  for oth er nersoJ 
benefici a lly ent it led to the shares . "  

· 



In the result Kelly J .  held:5J 

Myrtice Oa}ces and 1Sinifred Robin s were the 
registered holders of the shares in que stion , and as 
such they �ere entitled to recognition as shareholders 
to whom notice of the meeti ngs of the company should be 
given; and it was not within the province of the pr e side. 
or the pres i ding offi c er to s i t  in judgment in respect 
of that right as between them and any other cl·aiming the 
·shares, and to declare against the right of these two 
holders to attend or be represented a�d to vote at such 
mee tings . If that course were permi s s i ble , then haw wou 

it be possi ble to carry on such bus iness of a c ompnay a: 
must necessari ly b e  transacted at a me eting of its share· 
holders? for never would there be certainty as to who i: 
properly ent itled to appear at a shareholders • meeting : 
take part i n  i t s  d e l icerati ons . 

Once a meeting of the sh areh olders has been called, there 

must,of cou rs e , be an immediate fixing or freezing of the 
lists when proper notice has teen sent to every shareholder 

thereon, so t. ·at the right to receive notice of. the m�eting 
beco�es suspended with re spect to any per son who thereafter 
unti1 the meeting becomes a re£istered member of the company 
or becomes .entitl ed to be re�: stered. If thi s  were not done • 
prope r not:ce of me e-c:.n2's mig!:1: be impos si ble for comranies whos 
share s are acti vely �raded. 

c) FreezinE 'the register of members 

The two common ways of :'ree zing shareholder li.sts for 
the purpose of maint aining valid notice of me etings are 

1) by closing the register or suspe ndi ng the reg j s trati on of 
transfers , and 2) ·oy " rec ord. date". 



(1) closing the reeister . - - ·  
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The older method of closing the register or suspending stocl 

transfers in the period bet �en the giving of the notice 

and the holding of the meeting is still followed in Alberta unde 

the existing Companies Act. While c losing of the register arise 

under an express statutory provision and the suspension of regis 

under the Articles, the method and effect 

are the samec 

Under the Act, section 58 authorises the directors to close 

the register for up to JO days per year by "giving notice" in 
a newspap er advertisement of this fact: 

SS On giving notice by advertisement in some. news-
a e; circulatincr in the district in _which the re:r1ster7d 

�Jce of the company is situate .. the drre�tors may close��ne 
register of members �or any t1me or tunes not exceecung 
in the whole 30 days m each yearo 

671 [R.S.A.1955, c., 53, s. 

, The provision contained in Article 17 of Table A is some

what rr.c�e specific and limited: 

The directors may also suspend the registration 
of tran�fers during �he 14 days immediately preceding 
the ordinary �eneral meeting in e ach year. 

-

Prest:.l':la·cl.y, in the a·osence ot any furtr.er exp.cess provision in 
a cc�pa�;·s articles, wnere � special or extraordinary meeting 

is to be called resort wo�ld have to be had to the more 

�eneral no�ers to close the register under sect ion 58. 

The interrneshing of these two provisions is not entirely 

clear .. Section 58 see�s to be intended to provide for an outright 

closure of the register for all purp oses , incl ding inspection, 

while Ar�iclel7 meraly speaks in terms of suspending registration 

i�ar is it clear �hat section 58 provides for anything more in 

the way of notice of cl osure than of the concurrent fact of closu1 

�ertainly �he section lacks the specificity of language to 

assure tha� �he notice is of a resolved intention to close the 
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books fo r a futu re pe ri od .  One may also argue that .the power 

to suspend regi st ra�ion gi ve n by the Art i cles is in -ad dition 

to the JO days of closure p e rmit te d ,  since th e re is no conflic 

betwee n the two p rovisi ons. 

Since the art icle s ·are su bje ct to amendm�nt �Y t�e company 

in general me e t ing, a longe r suspe nsory p e riod may be set in 
Articl� 17 and a suspe ns ion 

of registratio n quite d istant from the meetin g  t o  pe co nve ned 

could be achieved . For the transfere e o f  shares who .neglects 
to take a proxy and a"1. · unde-rtaking t o  forward 

the notice of me e ting as well, this cou ld invo lve a long period 
o:r non-part icipatio n i n  the a;ffairs of the 

company. The me re . p ro xy, o f  course, wou ld still not 

·�." 

entitle or assure hi;n of noti ce o f  th e me e t ings. 

( 2 ) "Record Da-.: es" 

111Record d ate s" for the pt:.rpo se s of 
.not i ce ,  to vo�e, and to · 

are the rule in more rec e nt corr�ani�s 

d e t e rmi ning· the right· 

re ce ive dividends 

le gislation. The basic 

scheme ar:d p u rp o �e of re cord dates i s  well illus�rated by the 
U .S. i::odel Co rpo rati�::s Act . 

(2 )(A) The Mod e l  3usiness Co rno ra�;�ns Act 

The t; .s. r-.:odel Corp o rati ons Act p ro·-iide s  the three al te rnat 

poss ibil=..-:ies fo r 2. ::-e c<rd da::e set ou"'. abo ve in t he fo llowing 

catego ri�s: 

1) The rlg!"�i: to re ce i ve noti c::e of me e ti ngs. 
2) Th� righ� to vo te at meetings. 
J) The enti �lement to re ce ive . a di vid end payment • . 9r· 

for · ·  any o�ne r pu rpo se . 

Howeve r, t his s:cti o n  pro Yid e s the record d ate as only one 
of th ree al t e rnati ·;e p ro ce du re s. 
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Fir s t ly , the dir ecto rs may p r o vid e that the stock transfer 

books shall b e  cl o s ed for at least 10 day s but no more than 

50 days prio r  t o  t h e  m e e ting . 

Secondly , t h e  d ir ectors may fix a date f o r  t he record dat e  

within the same p e r i o d  a s  above , o r  t he by-laws may so p rovide, 

instead of. closing the books . 

Thirdly , if the books are not c l o s ed, a�d no r ec ord d at e  

is set, then the d ate of mailing the n otic e is the rec ord d at e .  

Finally . the record dat e app li e s  t o  any adjournm ent of the 

meeting called. 

§ 30. CLOSI:XG OF TRAXSFER EOOI\S A:\'"D 
FIXL.�G nECORD DATE 

For the purpose of determinin�:; �hureholders entitled 
to notice of or to vote ut any meeting of shareholders 
or any adjourmnent thereof, or entitled to receive pay
ment of any dividend, or in order to make a det�rmina .. 
tion of shareholders for any other proper pul'pose, the 
board of directors of a corporation may provide that the 
stock transfer books shall be closed for a stated pe!'iod 
but not to exceed, in any case, fifty days. If the stock 
transfer boolis shall be closed for the purvose of deter
mining shareholders entitled to notice of or to vote at 
a meeting of shareholders, such bcoks shall be closed -
for at least ten days immeiliatel�· preceding such meet
ing. In lieu of closing the stock transfer bcoko;;, the 
by-Jaws, or in the absence of an ai>plicable by-law the 
board of directors, mu:; fix· in advance ::t date as the 
record date for tmy st:ch determination of sharrholders, 
such date in any case to be not more than fifty days 
and, in case of a meeting of slmrehoiuers, not less than 
ten days prior to t!1e uu.te on '.Yhich the particular ac
tion, requiring such determination flf sharelloiders. is 

. to be taken. If the stock tr::msier hooks are net closed 
and no record date is fixed for the determination of 
shareholders entitled to notice of or to vote at a meeting 
of shareholuers, or shareholders entitled to receive pay
ment of a di\·idenu, the date on which notice of the meet
Ing is mailed or the date on which the resolution of the 
board of directors declaring such dhiuend is adopted, as 
the case may be, shall be the record dnte for such deter
mination of shareholders. '\Vhen a determin::!.tion of 
shareholders entitled to vote ut any meeting of share
holders has been made as provided in this secticn, such 
determination shall apply to any adjournment there
&f. 



It will be no�ed that the alternati ve of c l o sing the 

transfer books is equivalent in substance t o  �s. SS ?f the preser. 

Alberta C ompani e s  Act . However , s .  58 i s  limited t o  JO days in 
any calendar year, ��d t o  obta:n a l onger peri od of notice , t h e  

" su spensi on" o f  tran s fers und e r  the articles would have 

to be res o rted to. Althouah section 135 (l)(a) call s for 

a minimum per i od of notice of seven days, all of this section 

i s  subject t o  a different provis i on being made in 

the articles. The rr:odel Act , ·  on the other hand , fixe s  mini:num 

and maximum peri ods of no tice on a fixed statutory basis-

no l e s s  than ten and not m o re than fifty days. I n  t h i s  respect 

section JO i s  sustai�ed by sect i on 29, which specifically 

provides these period s o f  not ice for shareh older meeting s . 

It is interest i ng to note that the Mode l  Act continous to 

permit the cl o sure o f  t he �ra�sfer boo ks , a s  a matter of choice 

fo r each company, although in the accompanying arno tation t he 

�otator explains that the practice has become obs o lete . T�e l 
introduct i on of the record date concept i s  based on the 

exigencie s  of modern business pract ice by the amotat o r  of the 
:lodel Act : 54 

The modern procedure �Jf fix i nfr a record date �permits 
cont inuous trading in securities without po stp one�ent 
of tran sfer s and si�plif ie s  the operations of the 
corporati on . I t  i s  unfortu�ate that the provi sio�s 
disenfrachi si n§! t ran sferred shares are sti ll in effec t 
in a few jurisdictions. �hey we re u se ful when there 
were no p ro vis io�s permi t t in,g a record date. 

The record d ate must be fixed in advance and the 
rules o f  the :;ew Yort:. Stock "Sxcha"lge r�quire at least 
ten day s ' advance notice of any record ate so that 
.the shareho lder s may have an opportunity to transfer 
sharies into thei r  naf!'!es if they wish to do so before 
the record dat e. 

Although the intention that the record date be fixed in 
ad vance appears fro� secti o n  )0 it self , it i s  not a consistent 

intenti:n in the section; on the contrary , the statut ory 

determination of a record date as the day of making the reso-· 

lut ion o r  of mai l i n� the not ic e when the c o npany has not 



JO 
declared a record d ate o r  c lo se d  the transfer boo ks i mpli c i t :  
denie s th at notic e  o f  the re co rd date it self m ust -be gi ven . 
On the other hand, it wo uld se em d e sir ab le ,  as the annot at io n  
ackno wle dge s, that transfere e s  o f  share s sho uld be giv e n  
a re aso nable o ppo rtunit y o f  per fe c t ing-the ir righ ts i n  t he 
company. As we shall se e ,  the ne w Canad a Business Co rpo rat i <  
Act has gone some way in m e e t in g  thi s obje c t ion. 

( 2 ) (E) Ontar io Busine ss Coroorat ions Act 

The Ameri c an appro ac h  was fir st re flec te d  in Canada b y  
an amendm e nt t o  t h e  Ont ar i� Busine ss Cor�or at ions Act 55. 
It sho uld be not e d  th at this enac tment cle arly di stingui she s  
betwe en a rec ord date in re spec t o f  th e right to re cei ve 
notic e and a rec ord date in respec t  of the right to vo te ,  
kee ping the latter alive in the transfe r e e  o f  sh are s unt il 
the sec ond c le �r day be fore the me e t ing: · 

112. (1) Record dates.-The by-laws may �x: in advance or may 
authorize the directors to fix in advance a t1me and. date as the l 
record date, \ 

(a) for the determination 
. 
of the shareholders entitled to 

notice of meetings of the shareholders. which record date 
for notice shall not be more than 50 days before the date 
of the meeting and not fewer than the minimum number 
of days for notice of the meeting a:p.d where no such 

.· 

record date for notice is fixed, the record date for notice 
shall be at the close of business on the day next preceding 
the day on which notice is given or sent; and 

(b) for the determination of the shareholders entitled to vote 
at meetings of the shareholders, which. record date for 
voting shall not be more than t\vo days, excludmg Satur
days and holidays, before the date of the meeting and 
where no such record date for voting is fixed, the record 
date for voting shall be the time of the taking of the vote;. 
and . 

(c) for the determination of the shareholders entitled to re
ceive the financial statement of the corporation pursuant 
to subsection ( 1) of section 184, which record date for the 
financial statement shall be not more than 50 days and not 
fewer than 21 days beiore the date of the annual meeting 
of the shareholders and where no such record date is fixed, 
the record date shal1 be at the close of business on the day 
next preceding the day on which the financial statement 
is given or sent. 

· [SubseC. (1) substituted by 19i2, c. 138, s. 27.] 



( 2 ) (C) Britis h Colum"': :_c'- Comnanies Ac t56 

Althoug h  the new =.2. Companies Act c am e  into bein� a year af 

the amend�ent to the a�tario Ac t d iscusse d above , the relevant 

B.C. sec tion is less satisfac tory: it does little more than 
to enact almost ve r�at im the provisions of sec tion )0 of the 

U . S .  Mod el Cod e , only trimming d own the maximum pe riod be twe e n  

the rec ord date and the ac tion to be taken from 50 to 49 days 

As in the Mod el Cod e the "ac tion to be ta ke n" requir ing the 
determination of members c ove rs several c ategories . It may 
be for determining 

(1) members of the c ompany 

(2) membe·rs of a class of members 

(3) members entitled to rec eive notic e of a mee tin g 

(4) members e ntitl ed to v ote at a meeting · 

(5) members entitled to rec e ive a divide nd 

(6)members, for any other proper purpose 

The interminglin� of the se various purposes unde r  one rec ord 

date provision is unfortunate. It effec ti_vely permits the 

removal of the entit lemen t to vote ( as distinguished from the 

e ntitlement to rec e ive no tice ) furt:her than either t he pres ent 

Alberta Companies A::-: ::,: .. �!H; : �=w f edera Ac t permits, The 

Ontario Act of course permits the ri�ht to vote to be asserted 

until two days before the meeting. 

Record 
date. 

71. (I) For the purpose of determining members, or members �fa class of 

members, entitled to notice of, or to vote at, any general meetmg or class 

meeting or entitled to receive payment of any dividend or for any other 

proper purpose, the directors may fix in advance a date 3S the record �ate. 

(2) Where a ·record date is fixed, it shall be not more thJn forty�run: days . 
before the date on which the particular action requiring the determmauon of 
the members is to be taken. 

(3) Where no record dJte is fixed for the determination of membe
_
rs 

entitled to notice or to vote, or of members entitled to receive p ayment ot a 

dividend or for a
'
ny other proper purpose the date on which notice

. 
of the 

eetina is mailed or on which the resolution of the directors declarmg the 

:viden
°
d is adopted respectively is the record date for such determ�nation. 

(4) A determination of members entitled to vote at any m�etmg made as 

provided in this section applies to any adjourrunent of the meetmg. 

(5) No company shall at any time close its register of members. 

Subsection 5 ,  whict removes the p owe r to clos e the register, 

is a d e part ure from the �odel Code provisi ons , whe re it is kept 

as an option . Howeve r, when c ompared in e ffec t to the p rovis ions 



·of s. 58 of·the Alberta Companies Act (which gives the power to 
close the register for up to 30 days), this B.C. innovation 
is meani-ngless because the period of s�spended- rights is 
increased even further. Only in the case where a dissident 
shareholder wishes to ascertain and circularize the membeJ 
ship of a company would. such a provision be beneficial .. 

Subsection J, which provides that the record date shall be 
the day· of the mailing of notice of the meeting when 

no other record date has bee� fixed by directors• resolution, 

still contemplates a relatively long period in which · 

the voting rights of shares not previously registered ar e  

suspended. This subsection must be read in the context of secti 
l J6, which requires 21 days• written notice of meetings. 

( 2) (D) The Car:.ada 3us.:.ness Co!'norati�::s Act 

The record da�e provisions of the new Canada Business 

Corpo-:ations Act, s. 128, are .more. par�icularly and precisely 

drafted t:r.a.n those of the other jurisdictions that we have ,.. 
considered. Although the warding of the U .  S. �.'iodel Act is 

evident, the draftsman of the federal .A.ct has avoided some of th' 

pitfalls noted previously. Thus. while adopting the wording 

and time periods specified in the rJiodel Act, s. 128 (2-) separates 

the entitlement to receive notice fro.:n otter record date 
functions: 

lfotice of 
--� 

(2) For the purpose of determining 
1harcholders entitled to recei..-c notice of 
A il;leeting of shareholders, the directors 
m&y fix in advance a dnte ns the record. 
date for such detcrminntion of slmrehold
ers, but such record date shaU not precede 
by more than fifty days or by less than 
twenty-one days the date on which the 
meeting is to be held. . . . 

Under the old Do�inion C ompanies Act, the equivalent record, 

date section had deter:r.ine:d the entitlerr.ent of shareholders to 

vote. 57 



)3 
Where the dire cto r s  have d e t ermined a re cord date in 

acc or dance w ith subse ction 128 ( 2 ) , sub se cti on 4 . provide s 

further part i cularity in req uiring t hat 14 da ys•  notic e 

thereof must be given in one of two w ay s  o The U o S . �:!ode l 

Act had mere l y  provided that not i ce the r.eof .must be given 
"in ad vance " o 

(4) If a record date is fixed, notice th:rc- . 
of shall, not less thl!n _fourteen days bet ore . 

the dnle so fixed, be glVen 

(c) by advertise1nent in a newspaper 

published or distributed in the
. 
p!ac: 

where the corporation has it.s ret;:sterea 

office and in each place in Cann.da. ":1:�•:_ · 
it. has a transfer agent or where a tr:hl:s .. e. 

of its shares may be record�d ; and • 
(b) by written notice t� each s�oct.:

,_
ex

change in Canada on which the .,�arc,. of 

the corporation are list.ed for tr:J.dmg. 

S ub se ct ion J provi d e s - - a s the other ·enactment s  d o - -for 

t he case where the director� d o  n o t · f i x  a rec o rd date in 

advance o r  fai l  to give no t i ce at al l :  

.· 

lineeol'll "'- 1.2� (3) If no record date is fixed, l 
data.hed . -- (a} the record date for the delcmnna-

tion of shareholders cnt1tlcd to receive 
notice of a meeting of sharcholrlcrs shall 
be 

(i) at the close of business on the day 1 
immediately preceding the day on 
which the notice is given, or -
(ii) if no notice is given, the cby 
on which the meeting is h«?ld ; 

When the Act was still a b ill i n  the c ommit t e e  stage ,  

draft se ct i on 128 ( 3 ) ( b )  provi d e d  sp e ci f i cally and p arti cularl� 

for the f i xing of record d at e s  for th e d e t erminati o n of 
s hareholders ent i t led to vote at a me e t i ng, in t he following 
wording : 



(b) the record date for the dctcrmin:1tiou .2 
of shareholders entitled t<> vote at !!. 

meet.ing or sha�eholders shell be 

(i) at the close of  business on the di!.y 
ten days before lhe meeting, or 

(ii) if no notice of the meeting
. 

i5 2 
given, immediately before the mettmg 

is held; and 

The s e  words have been delet ed in their en�irety from the Act . 

Prima f ac i e  there appears to have been a conflict with the provisi 

of section 129 ( 1 ) , which has not teen altered , and which provides 

that notice of the time and place ( but without mention of the 

purpo se ) of a shareholder ' s  mee�ing shall be gi van not later 

than 21 days before the meetin? . This is in conflict with a 

provision enacting that in the absence of notice t he record dat e 

for determining shareholders entitled to vote shall be on the day 

that the meeting is held . Clearly, the latter provis ion could 

take 
.t o 
lJO , 

e ffect only when all share holders waive th e i r  rights 

the statutory period of notice in accordance w i th sec tion 

and in that event . d raft sub-paragraph 

lJO ( b ) (i.i )  is redundant in any event . H'ad Parli ament 

l eft the rest of paragraph l JO ( b )  intact , a separate statutory per: 

for determining voting right c would have remained , fix�d at the 

close of business on tne day ten days before the meeting , a 

p e riod suggested by the much loo ser wording in the U . S .  Model 

Cod e ,  but still quite a bit lon�er than the peri od in the Ontario 

Act ( 2  days ) . Parliament , how e ver , saw fit to remove all 

mention of a separat e h�ecord date" for determining the 

right to vote , and retained only the catch-all paragraph 

of s e ction 128 : 
(lP) the record date for the det!?re!in3-

t.ion of shareholders for any purpo.:e 
other than that specified in para;mp:i. 
(a) · · shn.ll be a.t the close �i bu:-i· 
ness on the day on which the d!rcc:ar,; 
pnss the resolution relating thereto. 
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The net effec t o f  thi s c hange petwe en bi ll and statute i s  that 
the rec ord d at e  f or determ ining the right ·t o : vot e  i s- removed . 
furthe r  in time from the m e e tins than the. right to  rec eive 
notic e of the me� ting i t �elf . This opens t he questi on 
whethe r  sec tion 129 { 2 ) , originally int ended t o  be curative , 
i s  not rendered meaningless . 

129 ( 2 ) --A notic e of me e t ing i s  not require d  �o be sent 
to shareholders who were not re gi stered on the rec o rd s  
of the c orpo rat ion o r  i t s  transfer agent on the reco rd 
date unde r  su bse c t i on 128 ( 2 ) or ( 3 ) , but fai lure t o  
rece ive a not ic e d o e s no t d ep rive a sharehold e r  of the 
right to vote at the m e e ting . 

In summary , it would s e em that the draft versi on o f  s .  128 , 
though fraught with s ome diffi c ult i e s  of interpre tati on , 

pro vided bett e r  pro tecti on and was c loser to  th e intent of 

the d raftsman than the resu lt ac hi eved by the enac ted statute . 

It i s  wo rth not ing that t h e  submission o f  the law firm of 

Tory , Tory , De sLauri ers and Birmingt on , Toront o , o f  Oc tober 197 2 , 
on �he then propo sed new C . B . CA . s o ug ht a modifi c at i on of s e c ti or. 

128 ( 3) ( b )  t o  p ermit a c o rp o rat i on to  provi d e  in i ts by-laws 

that i f  no rec ord d at e  for the determination of shareholders 

entitled to vote at meetings i s  fixed , th e  record date for voting 

shall be �t the time of the t aking o f  the .vote .  

While thi s may invo lve some d i sruption of the smo oth running of 
the meetin g  while the entitlement to vot e  is determined fro� the 
regi ster , and thu s  no t a very prac t i c al prop o s al fro m  the p oint 

of vi ew of c orporat i ons wi th many shareholder s ,  there s e ems 
to be no good reason why t h i s  should not be  an option avai lable 
to any c ompany , p artic ularly c l o sely -he ld c omp ani e s . 
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( d )  The ri ght to have share s re�i stered 

The need fo r e i th er the p ower to su sp end - re�i s t ration or t o  
proc laim a rec o rd d at e s o  that the  righ t  to rec e i ve notic e 
o f  m eeti ngs i s  c rys ta lli z ed i n  a fixed and c ertain group of 
p ersons is  i llu strat ed by the- res"\ll t in I n  re Pan-tron and th e 

C ramp St e e l  C o . Ltd . 59 I n  that c as e  O s l er J .-A. 

grant ed mandamu s to c ompel a c ocpany t o  regi ster the shar e s  o f  
a transf e re e  of fully-paid shar e s  on t h e  ground that t h e  tran sfe 

was enti tled , as  of  right , to  have the share s transfered up on 
pre sentat i on of a t ran s f er of share s .  The  c ompany had failed 
t o  pass a by-law re��lat ing the t ransf e r  of snar e s  as  provided 
under the Ontari o C o:r.pani e s  Ac t then in forc e ( R . S . O .  1897 , 

c .  191 , s .  47 ( a) ) . S t i ll , t h e  dir��rs had resolved to  clo s e  
the regi ster  for a b�i e f  p e ri od until a s harehold e r ' s me et ing 
c ould be held ; O s l e r  : . A .  h e l d : 

The transfe r  t e i n� in .:;, rd er and the stock p ai d  in full , 
the d i rec tors i n  the abs enc e of a by-law und er 
sub- s e c . �? ( a )  r e �� l at i �e the transf e r  had no di scretion 
to ex erc i s e  i� th� matt e � or option but to c omply with 
the demand s o� t te t ran s:ere e to rec ord i t . I t  may be 
c onvenient ttat for a br i ef period before the annu al 
or a sp ec i al mee ting of t he shar eholders t ransfers shoul d  
not b e  rec orded , s o  a s  t o  avoid c onfu s i on ,  o r  
rather p erhap s , s o m e  i�c onveni enc e in asc ertaining who are 
share h o lders e�� i tl e d  t o  be pres ent o r  repr esented at the 
meet ing , but � h e  p ower t o imp o s e  this restri c t i on on s e ll e: 
and purchas e r s  o f  share s has not , that I c an s e e , in the 
abs enc e of a by -law be en c onferr ed unon the di rectors , nor 

· do I find any a� th � r i ty . . • • • • •  which wi l l  ind i c at e  
that , in the a t s e�c e o f  statu tory authority , the company 
hav� any di sc rs : : on in :� i s  r e spec t .  

A som ewh at more c o �pl i c a t ed set of 
6 0  later i n  R e  B e n son a:-.d I �u e r i al Starc h C o . . 

fac t s  aro s e  a ye�  

in which ma.m.d amu s  w a s  als o  i s sued to c omp e l  a transfer of share s 
I n  this c ase , the sec ond regi s 1: e red owner of shares , Junkin·, wantl 

to transfer one snar e e a c h  t o  Ee nson and S trac han . Benson was tl 
managing d irec t o r  :J:' a11.o t r. e r  starc h company .  The transf er was 

refused by t he t ran s � e r  agen� on th e inst ructions of the pre side :  

of Imperi al .  A s e c a�d re ques�  was again refuse d .  Two days l at eJ 
the  board o f  I mp e ri a� p a s s e d  a by -law gi ving the d irect ors d i sc rE 

t o  app rove o r  r e j ec t  a::1y t r :=insfe r o f  s har e s .  Thi s  by-law was una: 

rat i fied at a shar e t : l d e r  � e e t ing repre s enting 17 00 o f  2000 i s su 1  



37 • 

share s. rt.acNahon J .  granted the order , and referred specific all; 

to the previous decision by Osler J. A .  He continued, ·however, 

in what i
·
s probably an obiter to the actu al decision·, that the 

statut ory power to regulate the transfer of shares c annot b e  

extended to deprive a shareholder o f  his rights by · permitting t h 1  

d . t th . 
.
f . 6 1  

1r.ec or s e exerc1se o . capr1ce : 

_ Th e  statute gives the company power to pass by-laws 
" regulating the trans f e r  of stock'' ; that is ; how and in 
what manner and wi th what formalit ies it i s. to be trans 
ferred . ·  But the Imperial Starch Company have pas sed a b� 
virtually em� owering the directors to prohibit th e transj 
of st ock ; that i s ,  unless the direc tors approve oj  
the transfer , it cannot be made in the bo o ks o f  the 
c ompany . Thi s ,  in effect would prevent a holder of fullJ 
pai d shares in the company from selling and reali zing on 
hi s stoc k ,  because no · purchaser � ould be f ound, i f  
re gmirati on as owner could be prevented at the c aprice oj 
the directorate . 

Obiter or not , these words were quoted wi th app roval by Sir 

Walter Phillimore i n  the d ec i s i on of the Pri vy  Coun Cil in Canada 

N ati o nal F i r e  I nsur ar�c e C o , v .  Eutch i na:-s . 
6 2  

Once again a transf eree o f  shares sough� relief from a refu sal 

to register the tr��sfer of shares by bringing an 

action f or an o rder in the natu re of m andamu s .  

The app ell ants were two comp anies constituted by special 
. . 

Act inc orporatin? ?art I I  o f  the Do mini on C ompani e s  Act , 1906 . 
c .  7 9 . Section lJ2 thereof provided --as in Re Eenson and Imnerj 

Starc h C o . - -for the p ass ing o f  tylaws '' regulating • • • ±he tram: 
of s t c.c k . '' The bo a;- d s  of botr. companies had passed 

art i c le s purp o rtinz to give ·the di rectors an u nre stric t e 

power of approval or  refusal of any .registration of stoc k .  Hi s 

Lordship remarked :
6 3 

I n  the argume nt for the appellant stres s  was laid 
upon the line of English decisions upon cases of thi s 
nature arisir.a:- u nd er :h e Joint-Stock Companies Act. 

There i s ,
.

however , f or the present purpose no analog� 
betwe en com��.i e s  i ri  the Uni ted Kingd om wh i c h  are f ormed 
by C Ontract

·
, 'Nhe th e r  i t  be by deed Of Settlement Or Under 

m emo randum a�d articles of association to whi c h  the 
reeri strar o f  j o i nt s t o c k  c ompani e s  necessarily as s e nt s  if 
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the document s are regu l ar in form , and C anad i an 
c omp ani es which are f ormed under the Canad i an Comnan.i e s  
A� t ,  e i ther by l e tt e r s pat ent or by spec i al ac t .  -
• • • 

The Canad i &� c omn��i e s ,  at any rat e tho se c re ated unc 
Part I I  of the gene ral Ac t . by spe c i al Act ,  are pure 
c re atures of statute , and their powe rs and duties are 
to be found in the two ac t s . 

On thi s bas is the Judic i al Committee adop ted the words of 
MacMaho n  J .  in Re Benson and I r.1n er i al Starch C o . quoted above . 
It was further he ld that a di �e c t or i al vet o  

_
power , �e sides beine 

u ltra vi re s the powe rs c onfe rred by the Act , 
"would interfere with that transferabili ty of s t o c k  
which i s  an ordinary inc id ent t o  p e rs onal property , and whic h  
i s  provided for in the gene ral Ac t . "  64 



( e ) Where regi stered shar e s  may b3 di s ent i tl ed 

Although the law affect ing the nature of share� 

•, 

s hare c ertificate has now be en alt ered by the provisions o f  the 
C . B . C . A .  whi ch treat share c er . ific at e s  e ss enti ally .as ·oills  of 

exchange ( s s .  47 , 56 , ?� ) , and thu s treat s � th e  
bona f id e  holder for value eff ec tive ly a s  the tru e  owner , und er 
the older c ompany statu t e s  the bare fac t of regi s trat ion on th 
transfer book is not indic ative of the tru e  title t o  the sh ar e s., 

It i s ,  of c ours e , t ri t e  l aw that the c ompany need not ·look  b ehin 

the regi ster , ind ee d , ought not to look , and i s  not· aff ected by 

any not i c e  of tru st . However , there are inst anc e s  ih whi c h  

the shares  on the regi ster are · tainted and a l l  rights normal ly 

p e rtaining th�r e t o  may b e  su spended by o rd er o f  t h e  c ourt 
Gower state s : o 5 ( :.:y c o�n:ent s in square brac ket s )  

The re�i ster i s  urima f ac i e  e vid enc e o f  t h e  matte:  
ente red in i t- r s e e  Alta C o s Ac t ,  s .  5 3 ( 3 )] , . and h enc e 
of the fac t of � =mc er ship and th e ex� ent o f  sh��eho lding 
But i t  i s  n o �  c onc lu s i ve . If therefore ther e i s  no 
tru e  agreeme nt [ 3 ee  Alta . s .  5J ( l ) ( a } - - regi strat i on of 
� p er son ·.vho A'} ?.:=:.:: s .  t o  b�c orne . a membe:::-J , 

�
and �hi s c an b; 

nroved , the s o -c al l eQ mem oer w1ll not 1n I ac t  oe a 
sh ar ehold er . . 

T hu s  th e re i s  no val id registrati on unless the fac t  of regi s·  

ti on i s  ac c omp ani ed ty the fac t of agre eme nt betwe en th e member ; 

the c omp a�y - - that i s ,  the o t� e r  shareho ld ers . Thus the most 
common c ase in whi c h  a c ourt w i l l  susp en . th e ri gh ts of regis t er �  
share_s occurs where � h e  all o t�::nent and i s sue o f  the s e  share s by · 
bo ard i s  at tac ke d  by ·Jthe r s h areho l d ers , W h i l e  gene rally t h e  

allot .:men-:: ·J f share s i s  a m a t  : e r o f  manager:1ent l eft in the hands 

rJf the dir.::c tors [ 3 e e  Tabl e A ,  JJ i t  i s- cl ear that th e c ompany 

c annot " agre e " be for e the f ac t  to  an allottm ent taint e d  by 
i rr egulari ty or ill egality , although in the former c as e , the 

c ompany might rat i fy i t  in �ener al meet ing . I f  thes e shar e s  

h ave alr eady be en i s s � e d , should they noneth ele s s  h ave vo ting 

right s at a me et ing whi c h  must det ermine t h e i r  status? 
Thi s i s su e  aros e  in ��e A l b e r t a  case of C aulfi e l d v.  Sunl a�d . , �  
p ·  · t  c r · d o o  ..... 1 SCU 1 o . , J .., . ,  on an app l i c at i o n  

to  set  as i d e an int er � � i n ju�ct i on restraining the c omp any 

f rom holdi�g a meeti�� �o r a� i fy inc reases  in c apital . The 
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plaintiff h ad all eged that shares had been i llegal ly i s sued , and 

that �he defenda�t s shou l d  not be permitt ed t o  vot e them . The 
d efendants submi tted that it was a matte r  of int e rnal manageme n . . . 

Counse l  for the def endant s c ont ended that ' if t h e  shar e s  
were . held t o  b e  illegally i s sued the rat ific at i on 
would b e  of no effe ct , but I [ r.1r . Ju stic e O ' Connor1 thou 
it better t o  ke en the matt er in st atu a u o  . unt�l th  
tri al wh en the court may settle  w hat share s  were legally 
issued a�d may �e prop erly vo ted . The c ourt may t hen 
c all a meetin g of the shar eh older s to asc ertain their 
wish e s . 

In support of h i s  ruling 0 • C onnor J .  quoted Lord Da·vey • s reasons 
in Burland v .  E arle (}.902] AC 8 3 ,  L . J . P . C . 1 at p .  5 ,  adding 

emphasis t o  the last p rincipal clau s e : 

" • • •  no me re informali ty or i rregulari ty whi c h  c an b e  
remedied by th e ma j ority wi ll enti t� e  the minority 
to sue , if the ac t wh en done regularly would be within 
the p ower s  of the company , and th e i nt ent i on of tt�� 
maj o rity of the sharehold ers i s  c lear , " 

By shareholders I as sune Lord Davey means .ho s e  to  who m  s 
h ave been l e eal lv all ott e d . I do not see  how a m e e t ing befo r  
the t ri al in-the

v
ac t i on c ould i nd i c ate a c le�r int enti on . 

The n , applying the rule in F o s s  v·. Harbottle ( as p arap hras e d  in 

�acDoueall v .  Gardiner ( 18 7 5 )  1 Ch . D . 13) ) , O ' Connor J .  found a 

s e c ond ground t o  su stain the in j unc t i on : 

If, for example , the defendant s Bart schi and T upp er made 
a nre s ent to thens e 1 ves of 5000  shares on :.:arch Jl , · 1941 , 
and now propose  to  vote the �hare s to  rat ify the transacti o 
this  would :.-e to  all o w  the maj ori ty to  oppres s the  minority 

I am not ove rlooking the well - settled pri nc ip l e  that t h e  
C ou rt will n o t  i�t erf e re i n  the i nt ernal ma�agement o f  a 
c omp any . I am mere ly d ec i ding that unti l  the C o urt s e t tl e s  
the vo t e rs ' l i s t  all meetings o f  shareholder s should be 
adj ou rned . 
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( f ) rrno ;:.1ay c n l l  i.':ae ;-:J.e e t� 

( l )  Ge:ne rally 
Gene ral · :.1e e tings o f  t . .  e c .;z:;.pa."1y . .. ay iJe o r  two kincls , rranr:uf 

and "extrao rdinary11 • As a . rule , tne an.rJ.ual me e ting i s  --c.ue 

" o rdinary 11me e ting o r  1.ue c oL9any a t  v1hich the bu.si1-:e ss  of 

the cor.1pany that ne ed s t o  ·-�-e trans acted on a ye arly basis is 
dealt wi th?? Usual _y the age .n.d a  for . the nee ting i s  l argely d e  t 
mined by the C ompa n i e s Act e.nd the articl es of as s o ci ation. 

Unde r  the Albe r ta Companie s  Act the f ixe d  s tatut ory 

re quirements of bUl:3i:::e s s  to be trans a cted at a. g en eral m.e e t ing 

o:f the company are :1ininal . S e c t i on llb ( 2 ) prov-ides that the 

" company at e a ch ru: .. ::.:ual m ee ting shall O. !J?Oint one or core audi 

&1d the audi to r o r  ::adi t ors s o  aplJOir::.t e ri  are und 2 r  a duty , by 
virtue o :£.' s e c t io!�. ll:? , t o  re -oort t o  t..:.e s!1z.reho J.ti.e rz a"t �r:..1y 

annnal oe e ting duriT-� hi e o r  the i �  te�hls o f  o f fi c e .  T�e 

priHcipal s tatutor�r o ::u s re s ts en tJJ.e c�ire ctors U."'..d e r  s e ction 
12o to l 2.y befoJ:"e tile �:-c:.: :u.cl [:e e tir�.; t!1e 
s t a  ·..ane?".ts of the co:::-oan•r . • u 

financio.l 

Al l other fixe d r'= q_ui !'e .:-,e :J.t �:: o� bus ine s s  to be t:ransacted 
at a ;:;e �·�·=- ral ne etir..g :-:1us �.�  ·-::- e tal:e n fror:1 tlle az-t i c le s .  Tne no s ·  
important provi s i o::s :::f t:le a�::-ti c :.e � that re quire actior:.. by tb 
sllareho l.:.� :.: rE re l 2.te to the e le c �i o:::·. ::.r.:.d rer:mne z-a ti on of d.:!..re c t c  

Thus we fi --!.d the f.J L.J ', i nc re leva:.:..t � ::.·ovi s i on s  in tn.e arti cl e f  

of Ta1;lr:: A ·  

.· 
52 . Provi d e s  � hat � he numc e r of dir e c t o r s  i s  t o  be 

d e t e rmined by t h e  gene r�l �e eti ng ; 

65 . Provi d e s  that t h e  c omp any may inc rease o r  dec re as e 
the num be r of d i rect ors by ord inary r e s o lu t i o n , 
whe ther or not p revi ous notic e has been �ive n . - . 

53 . Pro vi d e s t:1 at the remur:erati on of th.e d ire c t or s is  
t o  b e  d e t e rrr1ined "oy o rd inary re s olut i on ,  whether or 
not pre viou s no ti c e  is given . 

62 . P ro vid e s that all the direc tors shall retire from 
off i c e  a �  e ac h  fene ral �e e t ing , and t hat di r ec tor s 
shall b e  e l ec ted to f i l l t h e  vac anc ie s .  
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77 . Prov.i d e  s that the c ompany may by ord inary 
r e so lut i o� , whe t h er or n o t  noti c e  has been 
given , d ec l are d ivid end s not in exc e s s  of t� 
anount s rec ommend e d  by tqe d ir e c tor s e 

89 . Provi d e s � hat the d irectors shal l  l�y the 
financial acc ounts bef o r e  the c ompany . 

The s e  :. p� cifi c ..:.::revi s i o n s  .7.:.<s t be re a�i t or;e thc:� 1.1i th the 

fol loy:i�.; t\70 .:.o re se : �e re.l c..'.rti cle s , �7hi ch I re lJro duce ve rb atj 

34. All business shn1l be deemed spQci:tl thnt is trnn
snctcd nt an cxtr�onlinary meeting nud all that i:-t t.ran
sncted nt an ordmary m�ting, with the cxcc [ltion nf 
sanctioning n dividend, the consideration of the accounts, 
balance �beets, and th7 ordinary report of the directors 
and aud1tors, the election of directors and other officers 
and the :fi"Cing of the remuneration of the auditors. ' 

In effe ct .:�ti c � & 
\H th ::: e t  o u.  t i .  L:.:. ... r r. i  c.2.f: ::: above a s  t.ite o:t".ly o rd i.:.:-;ry 

b�sin-:; ::.: �: J f  tn2 e o  ?8-::y at ·-- - _ o r, , ir: ,:; r:r meet i n.; ,  .:t .J:Jd al l o tt.e r 

trans ac t e d  2.t .:z c :· -: re ord L: ::-· :-:� :::e e t i!:_: , i s  "' 'lP C J... � -1 1:u r- � ,., .=. <:! <:!  - :.4 - - - - ...., -·- ... ..... . 
'1'1�'1.�· � ; _  ..... .:. ., ,.. o - · - rt - .-- � · - �  "'" - .,..e �---- · t  .... .._ -.u·-·. -, ., c o-�Lte .· _t .": o -.... ' +,lle ..._ __ :::. - o :  .::. n:;:; � ..... . ..) ::-c::: ... ·_ ·. _!. ._, __ .... ;:;: :;c �: 1.1 ·� _ ..... - � " 
no t i c -2 . r1.o uoti ce at a.Ll .::.1e e d  

b e  si-:.r�- - o f  t ...... e o :!:' :  :.. :::. -::. ry bu� .:. :-:e s s  to le tr a."ls a c t e d  a t  t11e ordi.;: 

rne e tin: .  
to e li . . :.i:::. ::.t e  tl·.:.e r_� e ':", f o r  s :) e cific 110 t i ce of tne bus .:L"1.e s s  t o  

:�:il e  :..rti c le 3 � ..: · ·_, .::: 

thi c 1� 1 .:.. . . .  :.. t ati o::: 2 :-:n :;.u := t .:!.  ve 

-she : . .  :..:: tters t :;  "be d e s.l t ;·:i th 

p:!:':::v:..:.J io:1 for tne buzin2 s z  t o  1 
trans acte -.:i by tne c o ::-.] a.i1y :.n ;;;e ..::.e ral ne e t in.; unl � s s  t::.e <:.rticl E  
are ame ::d. �: C. or -t.'- -�· t -_- t, ; t :::o 0 -t_·.-•. � ·· ·.·I_.; ... __ e ..,,...ovi a· e � I -1 eff"., c .-: + •1e v a::: - � - _ - _.._ _ ;;- - - ... • : - - .. J u. 
shareho _,: : r  v s  ..:J.;; e ti:.--.;.: i s  re d:.1ce d.. to a r:c re sup� �iis ory fttl:ctio! 

. ... __ __,__,_ __ � �----

65. The business of the Company shall be managed by 
the di::·ecto!'s, who ::nay p2.y all expenses incurred in getting 
up and registerin:;; the Company, and may �xercise all 
such powcr::3 o f  the Company us nrc not. by Tltc Compa�ics 
Actc or any statutory moditicalion thereof Ior the t1mu 



being in force, or by these articles� require? to llc exercised 

. by the Company in general z:neetmg, subJ ect _n�vcrLheless 
to any regulation of these nrtlcles, to the prov1sxons of the 

said Act and to such regulations, being not inconsistent 
with th� aforesaid regulations or provisions, t:S may .be 
prescribed by ordinary resolution, whether pz:evtous nobce 
thereof has b.;en given or �ot ; �ut no regulo._tlons made by 

ordinary resolution shall mv.a.hdate �ny. prtor net of �he 
directors which would have peen valld if that regulation 
had not been made. 

4J . 

Cle arly, t .:.:..e.c: , the re qu i =e=re nt s  !:.:po sed by s�tute a!!d thl 

limi t a t i ons c o:-.�.t ai..�ed i11 t!1e arti cle s are tlle tYro pararae ters 

.,sove rni r� the r:atu.re .Ji' t: ... e uuc ine s s  t o  be trans acte d at a 

meeti:.:.; . \ihere t ..... e b o a rd  of dire c t o rs i s  chare:-�e d wi tll c arryi� 

th "h • � . , 
• t '  t of ar tJ." cl e  5 5 .; +:  i on a ...,usJ.ne s s  O!. �ne c o.::J.pa!'_y J.n .:.:e e �s • w : 

que s t L"'_.....c:ble Y.�t:.� :. .-_er a c o�_;J ::'.:.!y me eti:rl£ c an  valid ly co1ts ider m 

l'"". �t .:._. r:.:o_· _;o � -.:. 1 "> tJ." r ·· : �  :- ;� r '"' � '· ,·l • ; c +  " I� '- 1le co -np ::l"'iT 1 ""  'ou o::: ; n '""" � ,.,�, ; Cll '•'- _ ....,. _ """"' --- _, \.)  � - - - \oooo -J - .o. ·  .. ·. l.. .. w V V..1. 1l.i. C!..-�tJ � .....,; _., .,  ""'J,;,J t...� "' ••• 
i s  r:ot � )e cifi c a .!.ly e :-.�.tru� t e :.. t o  i t  by s t a tute or by e ::{ is ting 

arti c l e� ,  unle s s  ��::.-::; e o:::� �:�::.'" firnt a;;re 11ds the arti cle s .  ? o r  

::10 t a nro c t;i c aL 0'!'o blem , G i::1ce the - . 
qui ck � o : ut i o :� .L S  � o  :::·e pl ac e ti::.e bo 2.rd of a ire c t ors . :no·:;eve r, 

i n  a lnre;e c or:rpany t.:..i s  l-:ind. o f  narrow circur:1s cri p tion of What 
may be do·�e at .:: :iz=eho la � rs· ' !:).e etings r::.i.:_:t e f :' e ctive ly blo ck 

any r::·_ ani:"l,si'ul i�pt.�t f :ro . :  m.2. �·.ori ty sh a reno ld e rs . The very 

p o s s i  'bili t;:7 of e o ::::: :. c. e  rins s -�=eno ld er pro p o s als at a me e t i:1g 

i s  p l aceu in doubt . : ... uy ne·r; COlllpa::lie s le gilation should 

c ons i� � �  providinG s o me s tatuto ry pro t e ction for 

s n e.reno L., e.:.: ::=o _pc !2 als , o r  ::. ... t.=:_e ve ry l e as t , f o r  s fl::!.:rehold e r s  

a :;, �e ct ::: o f  -�l:e c onduct o f  a c ornoa.."'lv ' s bus i:!::e f:l s . . . � 

S pe c i a l  or :::e e t in ··· tJ .:: . .  !: t.h.� c omuan'' o::ovi d e  '-' - u .. 
no o per: foru1':1 �or all que s t i o:::::s 

S ; ,� ,... o _ . _ ...., - the bu :::; i..;.:e ;:; s 

t hat sharehol d.crs migi"!.t 

that may be trans ac t e d  at suet 

we e t :::..::-: �� 2  i ::  lir::i te -� t o  t.n:: t o f  r:hi ch n o t i ce has been give r... 

!-�o'.::eve :::- , s ince � u ::..:1. "� ne ::: � 1:1 : r1ay be d e r.:and e d.  ���.. the 

s!!.nre .:.D _'5.-s :· � hG.Vl.;�'" <::. re :-"J.i 2 i  te nw :.be z· of v o ti!1C s.�.J.e..._re: s  ( 1 0  � 
of :::.l .L  ·v -; t .::.� . .:.:; sl.2.:::-e 2  L1 .� 2. ;:.e :::-'t r� :  s .  l >+ ( l )  ) , t.n.e Euo j e c t  

Of . d.::. .: cl). f.: :-.· J.· on _; · �  _1 "= -r� t 7 ::i  <h -o .,..e ,uJ.· s i t' J.. o· ' J.. � t "" - - w � - •.;. - :._ i;J .... . :.lucn <:! r:1e e t i n�· 
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·,·; i l l  .""Jo �; t f J.'e c;_-...;.;:; 1:"': :'.. .:.- 1;;;; c :::.l l e d  to ov s -c  inctn1be::.1t dire ct or z . · 
:�OWeV;... :!:', ::1j, c  :.:!1� :!:'  E: �.L C..:� 8. r:i ;; e ti i:-:_: rJElY bo;; · c alle d t o  E;±Ve d ir c c t i o  

to a�1 ir-.;.cumbe:r:t c 0 8..rd. ,  1-_o t ·:.'i t hE:: tand.ir:..: t:1e board • � p0".7e r to 
conau c t  the bu ::�i::::: 2 s ,  i 2  que s ti onai;l e • .Althouc:h s .  13,� ( 1 )  re a 

ttl�o thv:i s t .:::ndin.; al:.J,.t:!.:..r:.s i:1. the arti cl e s , "  thi s phras e nus t  be 

re ad as q_u nli f;y-in.::.; or.ly art i cle s gove:!:'ru.ng ib. e  c o nver..ing o f · 

me e ti:ric; s ,  not tho se whi ch re l at e  t o  tll::: divi s ion of powe r s  

b e t�;;e en shc:.reho .!..d e rs a:�d mzt Ilagement . 



(2) Division o f  sha:r eho ld t;; r a nd mana:-Je :-.:e 1:t powers : 

In C arle v .  Ran�:·e :r and o the rs 6 8 

.t:r. Jl..ts ti ce Hyd e re affirme d t11e ov-= �,riding autho rity or· the . 

dire c to rs t o  :r:w .... "lage the �.ffairs o f the CO!npany, even though 

it involved the d i s p o s i t i on of a sub s t antial as s e t of the 
company . .A.rnon� o the r  c l ai :;;s , t11e plai ntiff , a minority 
shareho lder , s ought a de c l arati on tuat a re solution ado pted 
at a me e ting of the c onpahy whi ch authori ze d  the s urrend e r  

o£ 45 0 , 000 share s in ano the r comp�y to tnat company , without 

cons ide rati on ,  was illegal·. He o b j e cted that the proposal. 
was s pe c i al busi. .ne s s  no t re l ate d t o  tne o rdinary business 
o £  the annual ge :r:.eral me G ting and tha t not i c e  of tllis busine 
was no t given .  The no t i c e  c alling th e  me eting stat e Q  onl y  

t.nat .the annual me e tin.; v1ould b e  he ld a t  a c e rt ai.  n time and 
place . 

The c ourt he ld thc.t t :!i s ':'las �. :::::. e e d  s pe cial bu r: ine s c 

:r.e quiri.!J.E: not i ce if the sna =eho ld e r '  s ;::e e ting were c owpe tent 

to d e al Tii th i t , and i t  furthe r he ld , obi te r , that t he  full 
dis c lo � ure o f  the iJus ine s E  i::1 a c ir cul2.r le t t e r  s o li c it ing_ 

proxi e s  that was se � : t  out c.t the s � :  .e t ir1e as the no tice of t 
me e tin.z -rms suffi cient , since the s:!arenolde:::-s attending •c;ouJ:J 

no l on:e r  be tllic� n by s urpri s e . �yc e J .  howev e r ,  havin� 

air� '�· the s e  viev:s , d e cid.ed tne :-.:a-u : e ::: 3 ir:J.ply on the grounds 

that! 6 9  
I t  i s  a funda:.:ental princ i ple o f  c ompa..l'ly l aw that 
t .. .�.e mana£er.;<; Et of the af:t.'airs of an inc o rp o rat ed 
cor:;.pc....'1y is e nt rus ted to ·t>� �irs c t ors . 

A.l tho u;:.i.1 .ni s Lord sb.i p ::-e c oeni �e: d. t:: :.:t on c e rtain matteJS; 
shareno ld e r  a ct i on �·:ao re s_uire d  t J  re.:.:ci <: r  e f:·e c tive a 
re s o lution of the b o ard , as a q,ue � t.i �n of f ac t lle . de cided 
that t�ne c ontrac t L-, que s t i on ·.-:as !:a t  ni thin tl1.at cate�ory 

and t!1us the opini o :1  o f  the me e tin.:; l!s.d no exe cutory effe c t .  
The s . �<::.reho .l.de r  pla intiff thus hac�. ::-_o rir;ht t o  an injunction. 
Hyd e J .  co�clud e d� 70 

Thus the t:: UE ::: ti o r: � s  to ·;:l1e the r the -:Jro :J o s e d  . . � 
trans actim� ,.:i th :P::.-ei s s ac i � :: e lf i s  i l le ;::-al i s  not · � 
in is sue bu t only t.::�e le ...; �di ty o1'- the s11a r:eho lder.:: 
r es o luti on .  
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In fac t , the d ec i s i on of rJ�r . Ju s t i c e  Hyd e supports the 
c onc lu s i on o f  K .  A .  Ai kin 7 l i n  h i s  d i sc u ssion o f  the divi sioq 
of p ower between the d i r e c t o r s  and �te gene ral meet ing • 
Di scu s s ing the eff ec t  of t h e  predec e s s o r  of ou r p r e s ent 
Art . 55 of Table A ( s�bstant i ally the_ s ame provi s i on ) , a s. 
a re sult o f  the de c i si ons of the C ourt of Appe al in Aut omati c  
Self-C l e an s i n� F i l t e r  Synd i c at e  Co . L td . v .  C u�inghame 7 2  
and Gramophone and T;rc ewri t e r  Ltd . v .  S t anl ey 7 3 Ai kin s ay s : 7 

Thes e  two d ec i si on s  of th e C ourt o f  App e al , 
approved by th e Hou se o f  Lords , may prope rly b e  
regard ed as sett l i ng t h e  mat t e r  and thi s h a s  be en 
t h e  c ourse o f  Engl i sh au thority s inc e 1909 . .  
I t  i s  true that the re are verbal d ifficulti e s  about 
thi s vi ew • . . • 
Howeve r , it i s  imp o s si bl e  t o  regard a r e s o lution 
o f  a general m e e t i !'lg whi c h  �akes away from th e 
d irector s th e i r  p owersof manage m e nt , e ither in 
general or i n  s ome p art i c ular m atter , or i nt e rfere s 
with the manne r in whic h  tho s e  p owers ar e t o  be 
exerc i se d , a s  be ing o t h er thar- i nc ons i s t e nt with 
the op enir.g wo rd s of the Art ic l e  and t h e reby ou t 
s i d e  the s c o p e  o f  a general me e t ing exc ept by an 
alt e rat i on o f  t h e  Art i c l e  i � se lf . 

On t h e  oth e r  hand , i� d i scussin� t h e  c ontrolling shar e 
holders ' duti e s , Pro f . Gowe r m aintains t h at t h e r e  �s a n  imp ort 
residual p ower in t h e  gene ral m e eting t o  a ssume c ontrol over 
the busine s s  of the c omp any , a p owe r not a s  nic e ly c lo t h e d  
w i t h  c orre sponding d�t i e s  a s  i s  t h at o f  the d i r ec t o rs . 
B earing in mind that t h e  � i ght to vot e  i s  a propri etary right , 
that the s e lf i sh i nt e re s t s  of the th:J.r �holder m ay b e  oppo s e d  
t o  th e int e re st s  of t h e  c ompany , that t h e  shareholde r may 
c ont rac tually bind h i s  vo te , Gower s ay s : 7 5 

In all t h e se re sp e c t s  the p o s i t i on o f  the · 
share ho l d e r  i s  in s t ri king c ontrast with that of t h e  
direc tor . I f  i t  w e r e  the c as e  that the general me et in 
could only op erate in t h e  few re sidual matt er s r e s e rve 
t o  it by th e c ompany i s  constit1.1 t i on , thi s  would not 
be unduly s e r i ous . Eu t J as we h ave s e en [ Ch . ? ,  pp . 13 
the general � e e t ing i s  regarde d  as h avipg p ower to 
ac t in plac e of t h e  board i f , for any reas o n , the boar 
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c annot func tion. I f , the re for·e , a ·prop e r· quorum c annc 
be obtained at a d i rect ors ' �eeting or ther e  i s  a 
dead l oc k  on th e board , the �eneral m e et ing may act 
instead. Fur�hermor e ,  a transaction will not be · regc 
as a bre ac h of th e di rec tors ' fiduc iary duties if fuJ 
d i sc lo sure i s  made to  the c ompany in general meeting 

.and the c ompany ' s c onsent o bt ained by a r e s o lution 
passed at that me eting . Henc e , although the transac 
c onc erned may relat e  t o  ordi�ary management , and the l 
be within the po wer s of the board , the ratific ation c 
it will always be a matt er appropri ate for the gene 1  
meeting , which can waive what would otherwi�e b e  a 
breach of duty . As a result , th e  acti vit i e s  o f  genel 
meetings may indire ctly extend over the whole sphere 

· the c ompany ' s  operat i ons , and uJ. timat e c ontrol .. reveri 
to the shareholders who are free from duti e s  of goo d  
faith t o  which the direc tors are- subj ect . 

In the no re re c e nt ly enac t e d  8�:ada Busi�e s s  carporatio 

Ac t .;_ s  a.ffe c t e c1  onl�T i:!:.s ofa:!:' ;:s over:!:'i::.in.; prec e dence in manag 
.:: ment is �iven t o  ur.c...7linous shareh o �:J-e !' eere err:ent s ( s �  97 ( 1 ) ) , 

- · o the r.,..;i s e  t!:e dire c to rs rer.:ai n unG. e ::- a duty to nahase the 

bu s ine s s  and affai:!:'s of the c o r 9o r � ti o�. Ey s .  9 8 ( 1 )  this 

duty i s  qua �i fied �s : e i�c sub j e ct t o  the arti c l e s  or by-laws 

of the c crlJ o r:::t i o n ,  :7.�i ch are both ::t.::.: j e c t to being -cor..fir:ned 
by the sharello .Ld.e rs . ·.'Jhe�·e  t i.! e ::-c .:. �  ::a u..."lani::.ous sharehold er 

agre encnt , but a pe =zo� o r  fact i o �  .:.� �� effe ctive control of 
the cO::iJ ::t�:." , acts of -:=::; b c a::!:'c o r  � ::-.: ::-.be!' thc � e o f , ·�·_,-hi ch mgh· 
o tl"ier·:ri z e  1.. :: invalid , :.: :.·e st.!. ll e a  2.::· l e  of ratific ati on by: the 
me e ti.:-.:. .... pl'OVi.d e d  t�!a-t t.:·1e �T .2.::::-e :l:Jt i. .:.. ::..s �8.l ac t s  a!ld not 

sub j e c ·.; t o  at tacl� u r.C. E: r  the inYc s t:!..;a-t ion pro�i sions ( s .  222 )  

or t.ue o ppre s E i on ]::!:'OY i s i ons ( s R .  2 ;.; a� -<i 2 35 ) .  

Wne re a u.:::..a:li!:�US ;:.:ne.r e h o lder a[;:!:'e er:e nt e:r.ists tne ne ed 

f·o r  c l· are h o l d c r  r-re o • .; 'l" " <:: � .-. r� ,.., o c t ; , . - c:: o _�· t _\.,o be rd f' d "  t "" 1 ·- .... • •• � "' ---� �  - · ·'- · · · - ..... ·--,.j �  ,.,... a _  . o 1.re c or: 

Sh:)uld �o t be brOU[;;�lt Llt O  <j_Ue � tion. Su ch acre e:::ent s  r:.ay qn,ly 
c ove r part o f  "tne s c o pe o f  a c t i vi t:� by both of tne se bodie s .  

Eve n w�e re they are s o  ::-ro !"' d ly dr:?..:: t e C.  as t o  catch all t11e 

busi!1e ::: ::: ;;.i' f 3.irs of t::e c o:::p ar.y , tl:e :/ s . .;.ould p.ot pre clude tue: 
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snar e.ho Lci.er .�. rem havi�'' hi s =i ;.t1t t �J infomatio�l re s t ri ct e d  

oy the a!Js e nc e of · a  me e ti n� n t  :;:hi c.£1 he may q_ue s t io!l the 

manager.:ent even tb.our;h r-:2.1 c :.-£ e:::.;;;:t is :;?UriJOrtedly c:..c-r;ins ac co rdi 

t o  a unanir.1ous sharello .!..d c r  ac::;=e e me nt . This appe ars t o  be , 

howe ve r , a que sti on o f  ·b c::.lanc i2:g tl.l.e com:r..e rc i al c o nve!l..i.ence 

of such agre ement s wi th the d e s ir e  f'or maintaining a oodi cu� 

of Shareho lde r demo cracy. �y s .  l36 ( 1 ) (b } , pe rmi t ting a 

res o lution in wri tines; , :>arli :i:1ent a !Jpe ars to hnve . opt e d  for 

c omme rci al conveni e 1:ce . The pc.ragraph re ad s : 

a re s o lut i on in ';7ri ting de aling vli th all matters 
re quire d by thi s Act to b e  d e alt with at a r::e e tins 
of shareho ld e rs , a;::d s igne d by t.1..1.e shareho ld e rs 
enti tled to v o t e 2 t  :�at 8e e tine , s at i s fi e s  all the 
re qu..1.reme nts o f  ti.1.: s l.ct re latir-i; t o  the ue e tings of 
shareho ld e rs . 

Unfortu.."l.at c ly ,  thi s part::.crapr. e �iminat '= s  e nt i re ly the rifh::: s 

o f  part i c i pc.ti on i::.1 the af :.'ai rs that a non-vo ting share l!0 2..dcr 

mie;ht o t!:.e rr1i s e  he.ve . 



The que stion o f  the prope r  divi si on of powers betw e e n  
management an d  the s hareholder s . must also b e  c onsidaed with . . 
re spec t t o  the power of the directors t o  frustrat�. by d i re c -
tor�l act i on , the potential exe rc i se o f  c ontrol by the share 

holder maj ority . 
The law in thi s re sp ec t  i s  uns et tled . The British 

vi ew , expre ssed in Hoe:g v .  Cramphorn 76 i s  t hat the i ssue
· 

of 
shares by the directors in order to prevent a t ake-over , i s  
an 'improper purpo s e "  and thus impe achable , e ve n  though done 
honestly and in the beli ef that it  was in the bests intere st s  

of the c ompany . · In Canada a differ ent view has emerged . 
Berger J., in Teck C o rp .  Ltd . v .  Aft on Min e s . (N . P .  L . } ,  ·77 
declined to follow Hoge v .  C ramphorn , and considered the 
option agre ement f or sha�e s ;  whi c h  would nullify Tec k ' s take
over , mer ely on the basi s  of whether i t  was a bona fide 

exerc i se of di rec t or al d i s c ret i on within the sub j ec t ive t e s t · 

laid down in Re  Smith and Fawc ett Ltd . 78 I n  thi s vi ew the only 

imp-::-ope r  purpose i s  one whic h  i s  ·not d e s i gned t o  s erve the be s 
' intere st s of the c ompany i n  the h one st o p in i on of · the  director 
l ?0 ,' In hi s c as e  c o:nment on Tec k ' " Barry Slut s ky expre sse s  

the opini on that the Hogg v .  C rarnphorn rule proc e ed s  from a 

fal s e  premi s e - -narne ly that th·e d i rectoral p owers are given 
with parti cular re stri c t ed purp o s e s  in mind , when in reality 
they are not , thus making. the pro c e s s  of . judic i al interpre
tati on of the statute  or art i c l e s  e s s enti al ly a fic tion , one 

which the frame rs of art ic l e s  c an avo id s imply by providing 

that all p owers d el egat ed to the board are exerci s able for any -
purp o s e . However . Slu t s ky agrees that practically the rule ,, 

in the abs enc e of any preemptive right s ,  can be used by the 
c ourts to prevent an abuse of the subj ec tive ••good faith'' 
r equi rement in R e  Smith and Fawc ett Ltd . to prevent the 

direc t or s  from medd ling with voting right� i n  general meeting 
The e ss enti al quest i Jn ,  using Slutsky ' s  framing of . 

Be rger 1 s  J .  word s , app e ars t o  be wh e ther , in t he light of 

mod ern d ay c ommerc ial realit i e s  •• th e d irectors ought t o  be 

allowed t o  c onsider who i s  se eking c ontrol �d why" � 81 ·· 

·� 
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fundam ent al policy i ssue , and a d ec i si on. bas �d on e ither 

" go od faith " or ''c onf l i c t  o f  duty and int ere st " do e s  not c ome . -
to grips wi th it . Even if the " improper purp o s e s " r at i o  of 
Re  Smi th and Fawc ett Ltd . i s an unsati sfac toryone , the result 
in that c as e , I would . subm i t , i s  c orrec t ; where a body c orp or: 
stake s i t s  future on the o pen s ecuriti e s  m arket , the trustees 

should not then be heard t o . s ay to  the buy�r in go o d  faith , 

"We di s approve o f  your method and skil ls . "  I f  the Te c k  
dec i s i on i s  to  sta�d one c an  antic ipate the directors of X 
Co . sel ling thei r share s at a premium abo ve market p rice t o  

Y ,  who i s  att empt ing t o  gain c ontrol , and then defeating thi s 
att empt by entering into a share option agreement with c ompan: 
A .  The direc tor s of X c ould wind up having the ir c ake and 

eating it too . 
If we c an c oncur wi th the Interim Report o f  the Lawrer 

Selec·t C ommitt ee on C ompany Law 82 in Ontari o  that ,; probably 
the m o st import ant ind i vidual right ac c ru ing to the shareholde 
of an Ontario c ompa."1y is h i s  right to  elec t the board of 

f direc t ors •• 8 3  then su rely the T e c k d e c i s i on amount s to 

an i nfri ngement o f  �hat right . 
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(J ) C el lin,c- and no t i c e 

The c a .!. lir..s o !  ti1 e r::e e t i:r::: , s tric tJy spe a.l·:in;::; , r2.ay b e  d i s -

the �o t i c e  o f  ""G .... e :::.e e tinr-:: ·whi ch s ne lls out a - - .J; 
c e rt ain ninir::UZJ o f  in! or::: � t i  )Il about the mee tin.::; c alled .. 

Howeve r ,  :or mo :; t  pu=po n e := the two a c t s  o f  c aL Ling anci giving 

no ti c e  o c cur s i ;;:ul t aEe01..l.s ly and !:!.ay be tre a te d  as identi c � 

· Usually the no ti c e is the only evids nce of the 
calli:n '=' .  84 . ""C 

T.uere are circumst ance s unde r whi ch a ne e ting may be 

convene d  without a spe cifi c  c a lling or no t i ce , if there is 

a s tatu.to ry prov i s i on enab ling a comp a�y t o  hold an annual 

gene ral :.ee ti::g o ::- cl as s ::1e e ting at a fixe d or ce rtain date , 

at a fixed tioe , Ll a fixed pl ace .  Thi s amo��ts to a � t andir. 

c all EJ.J.d r�o ti ce L .  the gove :!!ling d o cur.tent s  of the 

s t ate � , tne pre s ��t Alb er� a � o�pa�i e s  Act i s  suff i cie ntly 
_rle mi s G iv e  t o e;-:: ac le a c o::: -�2.::1;;r t o  c<..->.�·:e ·us e  o f  s u ch s t and in:; 

c all · a-.:. d no ti � e .  .Jub:: e c ".: i or. 133 ( !� ) .:: pe cii'i c a _ ly provid e s  

for thi s .  Eoweve !:' ,  2 s  ':ri t h  ::.ny _ o the r 2.1:.r:ua l  ::;e �:e ral r2e e ti;:.g 
O f  tl:e C O :.lpany , i f  ::; :)e c i e l  ·: us ine s s  i s  t o  be trans acted , 

proper �:o ti ce tl:e ::-e -:; .f  ::lus t ··; e s e .:.:t .:.1o�e the le :> s ., .£t ;:l; s L"'l.c e  

thi s i s  a provi s i cr:. ':Jhi c�"l ::. 2. 1  b e r:ei·i t prir:J.�ril�r s�all , 

close l:.:- �:e l d  c or::.pa:-:i e s , ::: ·. : �.:.ive r o f  the no ti ce re qui rene r.t 

by all :-ez i s te re d s �: az-;;:hol d. 2 rs '.7il l  pro b ab ly no t be dif i'i cul t 
t o  . obte.± l1 i:r: pra c t i c e  in . . .  :> :: -: C E!.s � s � Thi s  nay , ��1owe-ve r ,  

lea:.:.:. t o  :: l o ppy c o ::- ·: ,J :::: ::�t e ·.Jr � ce C: ure � 7rhi crl c oulc... b e c o:-:-.e t11e 
/ 

fo c al p o int o f  l i  t i :; 2.t i on l :�:G e r . / • 1;e rtainly c are r.1us t be 

t alcer: t .J  as sure t:�at c:ll 2Jroxie s are currently valid and 
without a21y lini ti::::.s; ins t ruc ti ons . 



SJ . 
� Author i ty t o  c onvene a m e e t ing 

A meeting , to be duly c onst i tu t e d , mu st b e  summoned 

by th e
. 

p ro p e r  au th ority 8 5 but an 

irregularly summoned m e eting may be rat i� i ed by the body haviz 

the aut hority t o  summon th e me e t ing . In H o oper v .  Kerr , Stua1 
6 

. 
and C o . Ltd �8 . the c ompany sec retaiJ 

ac ti�g �n a shareholde r requi sition o f  a meeting , s ent out t h e  

noti c e  for the meeting be fore the meet ing o f  dire c t or s  w a s  h e J  

The direc t or ' s meet ing , h e l d  ori t h e  next d ay ,  none thel e s s  rat j 

fi ed the secre t ary ' s  ac tion . In a bri ef o ral judgement 

Co z ens-Hardy J .  re fu sed th e mot i on for an injunc t i on 

restraining the holding o f  the me eting on the s ingle ground 

•that the rat i fi c at i on of an act purporting t o  be done by an 

agent o n  your be half' dat e s  bac k to the p erformanc e o f  the ac t .  

I mus t  t r e at thi s as an ex e rc i se by the b oard o f  d irec tors o f 

duti e s  under art ic l e  55 . " 8? 
Th ere i s  l i tt l e  doubt that this i s  a c orre c t  applicati 

of agency p rinc ip l e s , bu t the c ase begs -�h e  ve ry qu e st i on whe t  . 
' agency p rinciple s ought t o  apply at all . I f  s o , thi s  mu s t  be 

tre at ed as a c as e  o f  sub-d e l egatio n �  for the bo ard thems e lve s 

as the primary agent s o f  the c ompany . I s  thi s a matt er that 

they should prope rly be abl e to d el egat e where th i s  i s  not 

stated exp re s sly in the art i c l e s  of the c ompany7 Consider the 

po ssible case of the p lainti ff : as a d i re c tor and shareh old e r  

o f  the c ompany h e  mi ght h ave b e en qui t e ·· aware that t h e  not i ce w 

o riginal ly unaut h o ri z ed and that no val i d  meeting c ould b e  

h eld t h ereon . I n  rel i anc e  upon this h e  d o e s  n o t  att end at t h e  

m e et ing . If' th i s  th e notic e i s  void f o r  all purp o s e s  h e  has 

act e d  c orrec tly without i n j uring his own inter e st s . Yet t h e  

d e c i sion i n  t h e  Hoon er c as e  leave s op en t h e  p o s sibi l i ty that 

h i s  ri ght t o  be h e ard and t o  sp e ak c an be imp eded by ·a direc t o: 

dec i s i on t aken at t h e  l as t  moment before the o p e ning of the 

shareh o ld er meet ing to rat i fy and validat e  t h e  ac t i o n  of the 

c ompany s ec ret ary . And suc h  an act ne ed no t nec e s s ari ly h ave 

b e e n  done in breac h  of the u b errimae fid e i  princ iple : t h e  d i re c 

might qu i t e j u st i f i ably b e  c oncerned for shar e h o ld e r s  who are 

att end i ng the m e e t ing or h ave inc urred expens s on ac c ount of 

thi s m e e t ing in i gno ranc e of the i rregu l ari ty of the c al l . 

In c i rcumstanc e s  suc n  as the s e  i t  would app e ar d e s irable t o  
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provi d e  s ome statut o ry p ro v� s � on wh ereby . me etings , if not 

all m e et ings then at le ast t h o se . prop erly requi si ti oned by 
shareholde rs ,  may be val i d ly c alled by a d e signated o ff i c er 
of the c omp any . Although the  c alling o f  . .  m e e t ings i s  .gene ral] 
a matter dealt wi th by e ac h c ompany in i t s  art i c l e s  acc ording 
to i t s  own p artic ul ar requ ir ement s , in th e case where the 
right to have a m e e t ing c al l e d  by requ i sition is given by 
statut e ,  the statut o ry righ t  should be fortifi ed wi th statu 
tory authori z at i on t o  · enab l e  a d e signat ed o ff ic er to call 
the meeting without the expre s s  authority of the board .  

There i s  n o  d ire c t  Canadi an authority on the point 

rai sed in the Hooner c as e . �� eri c an auth o riti es on thi s poini 
recogni ze that ; unl e s s  the st atut e  i s  re stricti ve o n  thi s 
mat t er , the c ompany by-l aws may autho ri z e an o ffic er , as well 

as the board of d i r ec t o r s ,  to c al l  a meeting of shareholders 
� s  for any purp o s e . � 



( 5) Suffi ci ency of No t i c e  

" Suffi c �ency" o:f :'.o t i c e  nas s eve ral c on notations : i t  may 

re lat e to a suffi c i e r .t 9 e ri o d  of ti:;.e t o  c.llm"l the pe rs on 

re c e ivi n� no t i ce to �ive proper c ons id e ration t o  tue matte r ; 
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i t  may me an tnat tne re c i pi ent i s  t o  b e  given suffi cient 

knowledge of wnat i s  to b e  trans acted to rormulate an informed 

o pini on on the m at te r ;  or i t  may mean tnat the no ti ce is t o  

b e  su�fi cient i n  a formal sense , in c omply�ng with the 

s t atutory re quirer.1ent s in re s pe c·t t o  the minir.lUm of infoJ;"mati ol 

to be c onta ine d  and the manne r  of giving it . 

Und e r  the o ld e r  c o:r.1pani e s  a c t s  the que stion of suffi cienc� 

was a matter l e f t  l arse ly to b e  d e t e r�ine d by the arti c l e s  or 

by-laws of e ach c o�pany . Thi s is still th� c as e  in the pre sent 

Albe r ta  Cospanie s .let , . ':rhi c�1 re quire s i1� s .  135 ( 1 )  ( a ) that 

noti c e  b e  in wri ti:::2g ,  ur:le s s  t.r�e �rti c l e s  nrovid e  o t1�<:: rwi s e . 

Arti cle s 33  and 92 o f  ::: ab le A s e t  out furthe r p arti culars of 

c ont ent a..'ld. ma:L."'le r o f  cle li v e ry ,  but , of c ou rs e , ne i ti1e r s .  135 � 
nor Tab l -:: A ne ed bi!ld. a co:::p&:.1.y. ?he 2.rt icle s o f  a. compa.11.y . 

: " might in fact provia.e that oral not i�e by te l e p!lone wil l  be 
suffj;ci ent , provide·i of co urs e thz..t such not i ce c on::n.l:"'...i c at e s  

all the ne c e s s ary :::: a:!:'ti cul .J.rs ab out �!:.e ti: e ,  :plac e  and purpo s e  

o f  t�e me e t in� . C le arl y ,  ho•::eve r ,  oral noti c e  i s  practi cal 

only in the c ont e :.:t o f  c l o s e ly he ld c o rporations -::.nere t tle 

t e l e phone c an  b e  a na:!:'e e ffe ct ive L'.e ans of c om.r':U...'1.i cation. 

General ly in sucn :::: i tu ati ons the q_ueetion of :::�.o ti ce is sub

su:.'led. by the waiver pr�v i s i ons , w;.t.:..l a dis 1mte aris e s :  at 

that p o int an ar� .:.. c � e  providing for oral · na t i c e  oight plac e 

a dif:f'i cul t o'..l.rG. en o r· prov:5. ::l.G ::::ui"fi c _e::::cy on tu e company ,  

b o tn in re li pe c t  t o  provinG that all e s ;::ential mat te .. c;s of 

cont ent we re c o.::u::uri c a r. e d in suffi cient ti1:1e a."ld in nrovin('J' ... Q 
that the c orrnu£ri c at i on was nade dire ctly to t he pers on entitleo 

to re ceive it . For t!1.i s :re as on al Jne a s t�tutory. re quiremet:t 

of wri t ten no t i c e  is to  be lJreferred ,  c oupled: 'l'li t11 a re q_uire 

ment of individual �o t i c e  t o  e acn s!1areho ld e r .  �7e a :re  

hopefully pas t  the p o int of sum:.1onins r::e e tincs o i' !3hareho lde rs 

by af fi.xing no ti c e  on t1.1.e pari.sn cht1 rch d o o.r as in :i.:il o t  v �  

Pe rre aul t .89 The ne 7:er C anadi an c ompanie s  legi s lation has in 



c 
fac t cure d thi s de f e c t .  The Canad a Bus ine s s  Corpo rations Act � 

provide s by s .  129 ( 1 )  that "no ti c e shall be s ent ", a word 

used in · the c ontext of wri tte� c omnu�i � ation no nrrally , althoti 

there oay b e  ro om f o r  the argument that a me ssage may be 

n sent� by ·word of ::outh . The Bri ti s!l C o lUEbia C ompanie s Act 9] 
cle ars thi s am.bigui ty by provid ing that tne company " snall 

give .. . .  not l e s s  than twenty-one d ays ' written no tice of an 

general me e ting . " 

l., 

Judi cial at titude s as t o  what i s  suffi cient not i ce 

in re spe ct of the for=ali ti e s  of notice and . the manner of givi: 
it appe ar to b e  more liberal and le s s  s tringent than they 

are in re spe ct t o  t�o s e  matte rs touchir� on es s enti al fa cts · 
concerning the purp o s e  of the me e ting . Generally , in the 

abs ence of a""ly fo r.:-.al re quirements e i  tne r by s tatu t e  o r  articl1 

re quirin� re �uirir-z �o �e , t�e forn o f  noti ce i s  suffi cient if 
it inforns snareno �::ers that a rne e tin,: nas been c alle d. ,  giving 

the place and the tir.:e by d ay and ho'..lr of nolding the rn.e e tinQ � 

In· 1Ii l o t  v .  :Pe rr:= aul t ,92 as. -r:e h
.
ave s e en ,  thi s re q_uirer:1er:t 

: ::could be s atisfi e d  by ai'fixir� no ti ce on a chur cn d o or. In 
other circuns tances �"'1 ac ce pted cus t o�ary practi c e within a .  

corpor8.ti on may suffi c e . Thi s ·was found t o  be s o in 0 ' Rourlce 
G d 0 , ,., 9 3 1 . . 

l t' 
- . 

t 
. 1 ran 7.1 e ra .i:ious e ·..- 0 .  , -r: u en , a .nougn � .  �nvo -.·e s_ a 

dire ctors ' mee ting rathe r t..tw.n a Slla rehold ers ' ,  may in. 
principle b e appli c ab l e t o  shareho _de �3 ' ce e ting s . O ' Rourke , 

the i'or::te :r  pre side.::.1t of t.ue defend ant , was brir�ing an acti on. 

on a prorr..i s s ory no t= e :-:e cut e d  in hi s faYour by tne d P.fend ant ' s 

board for money tb.at ne 11ad expend e::d f or the benefit of we 
co�pany. The c o�?a.::.1y de fend e d  the action on t�e GrOttnd that 

'he b o ard of dire ct o ::::-s had no t be e n  formally as s embled since: 

no writ ten no ti c e , as r� qui:re d by the �ontana st atute under 

whi ch the c oop any 'i7Z.s ort;�""li s e d , \:as given. .As was usual- . \7i th 
thi s cOC.!.J rul.Y ,  tlle to 2.::-d had a s s er:!ble d  at the cus t omary place 

on verbal no ti c e . J rantl:,. c .  J .  he ld the me e tinz valid none
tne le s 3 ,. b e cau s e " 2t..� s  wos the cu ston w�i cn had always b e en 

o b s erved • • •  " 94  a::d further : 95 



Wnil e  ordinarily the fe Quirement s  of the s t a tute c anno t 
b e  dis pens e d  ·;:� th , fo :::::al no t i ce i s  n o t  ne c e s s a�y -rrhen 
all t.he dire c t o rs at t end and !Jarti ci pat e VTi t ._out Ol;J j e c t  
i n  the d i s p at ch o f'  the bus i nes s i n  nand . 11 Tne only 
ob j e ct of' tne no t i c e  : s  that the dire c t ors have �� 
o pportuni ty of b e ing pre s ent at the mee ting and takinB 
part in i t s  pro c e edings " .. :-quo te d  :t. rom r:.i:r..neano li s Ti·:1e 
Co . v .  Uimo cl>:s 5 5  N. ·.·,r . 5 4 b  • 

Whil e  at z irst impre s s i or. t.LJ.i s ra tio inc orporate s no 

more than a unanimous waiv e r  of formal not ice , · by acc e pting 

" custom " , i t  l e av e s  o pen the . pos sibility that a form of notice 
other than that re �uired b y  s t atut e , s o  long a s  i t  ac cowplishe s 

the same end , i s  vali d . Taki�� the �uot at i on f'roo the t�rne ano: 

Tin.e s ca s e  into c ons iC!. e rat i o n ,  should a dire c t o r  or a s.1:1a.r:enolc 
who i s  give n  an oral not i c e  c oop� te in all e s se nt i a ls but 

who d e c.: id e s no t to 2-.t tend , be IJer:li t te d t o  que stion the validi t� 

o f  the no "ti c e  if he ·ii s a.;re c s  ·::i th the re sults of tne �e eting? 

But thi s  r at h e r  li"o e r2.l �e as o!ling t o o  mus t ,  as a mat t e r  of 
practi c ali ty ,  be re s t ri c t e d.  -e o  t.i.l.O S e  s i tuati ons in \'lhi ch a 

" cus t omary pro ce dure rr c an 8e � o r..e truly e s t ab l ishe d .  ·rl1i s i s  
p o s sible only Ylhe re the numbe rs are smal� , as vTi th dire c t o ral 

boards or c l o s ely he l d  c o rporat i ons . 



sa . 
Failure o f  a no t i c e  t9 parti culari s e  the formal i tens 

usual ly re qui red to c o:1:;:>le te the no.t i ce d oe s  no t ne ce ssarily 

rende r the not i c e  inv alid if i t  1:one the le s �r ful.fills i t s  
principal purpo s e  of suffi ciently . info rming the sharer.older. 

In tne c as e o f  Walt on 3aui t able B2rJ.: v .  Cle ek 96 the re s ponden· 

was a shareholde r in one o f  the bap_�s that faile d in 1933 . 

The Ke.ntucky s tate 3 a!1..king c or:u:1i s s ion re quired the sharehold e r: 

of the bank to cover the i:::;.pairnent of the capi t al before the 

b ank  might re sume bus ine s s .  Upon a re s o lution by the board of 
dire ctors the snareho :d e r ' s me e ting passed a re s olu ti on callin1 

fo r a 1 o·o1� as s e s sElent on the value of tne share s .  The res:pond eJ 

defende d the as s e s sment asainst her sha�e s partly on tne erounc 

that the no ti ce of tne shareholde r cee ti�� had faile d t o  spe c�: 

tne place of the Me e ting . The c ou�t ne l�: 97 

Te chni c al ly ,  , e rhaps , the �o t i c e  should nav�:: s ta ted 
the place of the me e ting , "t· . ..rt in the circtL'1lst ahc e s 
of thi s ca:::e ·::e d o  no t thi:-.:2: i t s  .failur e t o  do s o  
rende re d t!".:.e ne e tin.z o f  t te  c o a�d o f  dire c tors s ic 
void . Tlle no t i c e  S f'C C ifie C:  the time a!l!i purpo s e of 
the mee ti!lg " o f  the s t o ck!:o ld e rs of the ::Tal t on 
Equi table 3a� , " a.YJ.d c onc l::.d. e s  7.d. th this la_11c;na;::;e :  . 
"Pl e as e  be "!'Jre s ent in :Je rs o n  or fill out a.. d re turn � ... 
the e ncl o s e d.  proxy. " -�ppe ll e e  be i.r..e a s t o ckho lde r · of 
the b anlc , :::.o d o ubt she u::.i � rs t o od that the me e ting 
would be he l d  at the b a."lk ,  s i.:::c e  the not i c e- menti oned 
the b aruc and =e que s ted he r t o  ce pre s ent .  Evidently ,  
i f  the me e ting was int ended t o  b e  he ld at a place 
o ther th2n the b �� ,  the not i c e  �ould have s o  sue cifie 
and since �o otne r ulace ··:i as s ne ci fi ed i t  wou ld

-
be 

r.1os t wlre 3 s or_?.ble to 'J::e sv.�.:e tna t the a :J "!J e l l e e  was 
prevente c1_ :�·o�:: atte!1.d.L:!_g the :::e et ing ,  had she de sired 

-· to do s o , be c aus e the not i c e  <lid not s :pe cific al ly s t a  i 
tne place of t he :nee tiz:; .  

r!hile a t e chni c al and ac cident al or:i s s i on, v;hich ne rely 
comnuni cate s  a fact e. l ::"e ady ir::plied ly_ -::-Ji thin the . knowle d£;_� a t  
the p e rs on to b e  no tifi e d , should r_o t  te �round s for invalidat·i 
a me e ting , I would sucr:rl. t that thi s ratio c anno t · b e extended 
t o  eYcuse the abs ence o f  e s senti al d e t ails conce=.ning the 
purpo s e o f  the 2e e tinz ,  unl e s s  the :-.:e -= ti� is  t o  be confined 
to the ordinary bu� in � s s  re quired to be trans ac ted et an annual 
ger:e r al  me e ting . .;.l t�louzh B e l l  v .  3 t :.n:i a rd  Qui cl-:silver eo . _98 
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i s  he ld out as aut13.ori ty f o r  the p::-o :J o s i  tion t�at 11Unle s s 

parti cul ar .:t"ormal re quirer�er..t s  are pre s c 2:·ib e d  by s tatut e or 

bylaw� any f o::r:n o f  r:o t i c e v1hi eh i.!l..f o �s s to ckho ld ers tnat a 

me e tinG hc:..s b e en c al l e d  and o f i t s  t i ::-:e and pla c e  · i s suffi ci e ni 

provide d  the hour e. s  ;1e l l  as the d ay i �  s pe ci f i e d , "  99 t!lat 

propo si tion must be liDite d , as I have stat e d  ab ove , to ordinaJ 
busine s s  trans acti onable at the a�ual gene ral �e e ting. The 

Bell cas e · did n o t  c once rn  a s11areho lC. e r ' s r.1e e ting , but a 

dire ctor ' s  me e ting . ·.mil e  the Calif or�i a s t atute did no t 

appe ar to dis tingui sh no t i c e  re quire�ent s for �ire ctors 1 o r  

sto ckhold ers ' ne e tings , and i!l the O ]i!'".:.i on of t:t.e c ourt re quixe 

no more than the no tifi cation of t i::-.e a._"'ld plac e of the me e ting , 

- - " The no tice did no t s ta te the o b j e c t or the purpos e of the 

me e tir� . � e i ther the by-laws no r the C o d e  �e quired that it 

s..tJ.ould . " lO O _ _  I would subni t that i t  i s  in tile very nature of 

a dire c t o ::·G ; :;;.e e ti:nc -: o  �-:ave t o  d �  2l ·::i th busine s s  o f  whi ch 

it i s  n o t  always po s s ible t o  give ::o t i ce be c au s e  o f  the ur;g;enc;y 
of mana�e =e nt ac t i o n .  T�e s a= �  co::s i d � rati on should !lO t apply 

; in ·  re s �1 e c t  -e o  shareho _;_de.::!:' ne e ting s , E;lld ind e e d  the -r:ho le t rend 

- "'f Canad i a."l d e ci s i or.s on the suffi �i e �cy of :r:o ti ce re la tine 

to shareho l d e r  r.;e e ti::::gs re qui re s a �i.;l: C: egre e  o f  parti culari -

s atio!l o f  the purpo :·' e of the ne eti::15 . Al thouch t11e cont ent 

rd quire :-.:e :1t s o f  no t i c e i:r. tl:e pre s e�� t _· .. l �erta Cowpanies Act 
are mo re cle arly s pe 1 led out tha� -: .. .;.o s e  of t11e Califo rni a 
Code i11 -tue Be ll c a s == ( al thouc:;.h onl;l .:...1- .:at . 3 3  of Table A ) , 

as e ar::..:;,- n.:.5 1 8 3 o  d.:.. d 2 !J e.:r::.ad l a.!1 c o :trt ?:..o ld t!le c or�te nt s of 
a no ti c E: insuffi c i e nt f or f e.i liE;£; -:a : �a t;e that the ol) j e c t 

of tile ::;E; ;;; tine was t a  renove e i s ti.�:.:::: 2-ire ctors m::d not ;;.1e -r:-e ly 

re olace t.o.!e n .  101 
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::30 th the 0 ' Rourke n.ni t.t1e Wal t o :::. E oui table B ank  c as e s  

are cas e-s where the :::e has b e e:-::1 y:o ti c e  i n  fact . to the pe rs ons 
ent itled to re ce ive r:.o ti ce . The c as e s d e al pre c i s e ly i7i tl1 
t11e que s ti o n  whe t.i1er the no ti c e , in re s pe ct to formali tie s , 
was " suffi cient " .  '.l.hat i s  the case nhe re a shareholder 
rec e ive s no no t i c e  at all? In .'Jart ·r:e have d e alt with this 
ques ti on under the que s tion of cl o s ing the regis t e r  and re c o rd  
date s .  

The right t o  no t i. c e  o f  me e tings is part o f  the bundle. 
of propri e t ary rights that atta che s t o  �emb ershi p in a coopaP�, 
While a sharehold e r  may c o�tract out of thi s ri�ht , o r oay 
waive i t , i t  c a.I�not b e  talcen 1·rom hi:::. by a U.."'lilate ral act of 
tne c o:npany.. s�rapl�.,. pat , i f  the re qu.:. ::-ed :4.1o ti c e  has no t be en 
given , the corpor2.te '<'7i ll c :.::.n� _o t be e ::_?re s se d  at a mee ting at 
,.'l�n; e h  '-'11 +,..,e sh ar6h o 1  c- :" r� ···· - o ,., ;  - , ..�.. ·:: i c- �� t o 'h o pre "'ent are· 'I - .... � u.L"' •- .,.. _. - "' - - •· • •  ....... _ (..; ...._ "" � - -- L..i .... .:) 
no t pre s e!lt or re pre s ent e d . l C2 S ince E .::a!'eh o ..:..din� . i s  e s �e nt±allJ 
c ontra c �ual ir. na tu:-e , .  i t  1� a2 been O )e!l t o  c ompani e s  t o  pro t e c -t  

:tnen:selve s � g.:::.inz t t�3..5 :9 o s si i:.i li ty of a�ro 2..c�i!l[; nn . o tne rrri se-! • ·  
· :duly calle d r:1e e tir.:..,: tnrou2:n :::.e re cleri .c 8 l e rror by naving 

. t •  1 . d .  + ' t an ar � c e prov� ��:: .,.:.:a 

The acc.id e!lt al oni :3 s i on t o  c.:. ve a_-r1y notice o f  2XY 
me e tin� of the s r:.::-.:-:;hold e rs rhr.:. ll ;10t in;:a3.id ate 
any re s olut i on _, ::: ::: �> e �  �� t such ::e e tines . 

Thi s . provi s i on ,  verbat.i:� ,  was in fact o � e  of the by-la�s of 
the I.e·si s  Purni ture :: o:::p?..!lJ� , a . judse ::.-= :·_-: .:_,_ btor of tne plai11tif. 

- �-in C:,;,.:.:a·i a Purr�i turt;; e o . V .  �O....'l'J..ll:J..�;:' .J.u_; � :�e d.e fe:nd ant had been 
a di:.-e c tor of that c o::�]s_YJ.y a.o;.·:l was � -2 e ::.:.:-....: · to pro te c t  h.ios e l.f. 
agai�s t p e rs onal li abi li ty -:.;�� re ly.:.l:� o .:-� t.u e provi sion se t out 
above . In l 9 0 b  3alL'1i:1,; hcri t aken u:p 3 0  share s in Lewi s  Furni tu: 
eo . ' eivir..£ in p ay::-. e::::t a pro!::i s s o ry :::o t e  fo r $. 3000 , of wl1iclt 
S 1 o00 ITas s ti l l  a'.-:i.!l_; .in 1 91 1  .. He was a dire c t o r  of tl:e compan� 
froi':! 19 o 7  to 1 9 1 5 .  L'- 19 1 1  the dire c t ors pas s e d  a by-law for t he  
payme nt t o  e ach of thes for s e rvi c e s  t J t i::te co.mpany o f  a..� a.tl.OUl 
e qual t o  the s-.Jn Un1Jaid upon hi s sh2.re r.: .  The by-la\7 ,  to ente r  
into e!':.'e c t ,  •::ould ..::ave t :J  b e  pas c e d  ":;r S .i_) eci al zeneral r::e c tin.:; 
o r· the shc>.re.tlOld e rs .  � : a t1:e r:3 c .  J .  �: . : . found ,, and he ld :-104 



No notice whatever o f  an intention to hold a shareholders' 
. meeting \va� given either by advertisement or by post, but 
: those present at the directors' meeting rcsoh-ed them:-:<:h·es 

int? a sh�rcho_Idcrs' mceti
.
ng, having fir5t signed a very ample 

. �Val\"er or nottce of the ttmt, place and purpose of. the meet. mg. The by-law passed at the di rector�· meeting, if it can he 
· . · so designated, was then read and unanimously a:-proved. 

- I find tbat \V. ]. Donovan wa!> at that time a shareholder, - and that he was not present at ' thc meeting, nor had he anv 
· notice that such a meeting was to be held, and he did no"t · =.waive his'right to notice as required by the by-laws.· 

:. �:-;, The omissio
.
n to give Donovaz: riotice of the meeting was 

�· · � not. I find, acctdental. The quc:;tlou of ·whether or not notice 
.� ·: should be given him WaS diSCUS!;Cd. at the directors' meetinrr . ' I  and it WaS deliberately decided that notice ShOUld not be rriv� 

' .  to him on some suggestion thitt he was not a shareholde�. A 
· iailttre to give notice under such circumstances can not be de- · 

· .scribed as an. "accidental omis�ion,"· and is not cured bv this 
,·: .  by-law. · · · ·· ·· • 
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Donovan only h eld one share , and that prob ably as truste e f o r  

one o f  th e  di rec t o r s  ( h enc '= the sug:f!"e st i on that he was not a 

sharehold er ) .  Bu t si nc e t t e  C o mpani e s Ac � d oe s not take 

noti c e  of a t ru st � t h i s  i s  i rr elevant to t h e  que s t i on of 

not ic e , and no vali d  shareho ld er me e ting was h e ld . What , 

how� ve r , would h ave be e n  t h e  re sult if the b o ard o f  d ir e c t o r s  

had f o llo we d prop e r  p r o c e d u re in in givin� full not ic e t o  

Donovan o f  the m e e t ing and the by-law t o  b e  app ro ved? 

Prof . Gower c le arly su gge s t s  that t h e  b o ard , o n  due d i sc l o sure 

might have ac h i e ve d  � h e i r  a i m , s inc e a s  share h o ld e rs they 

are n o t  bound to vo t e  again s t  the i r  own int e r es t s . 1{) 5 

Thi s  wou ld be c on s o nant with the t h e o ry of self-int e re ste d  

vo ting b y  s hareh o ld e rs t h at h as b e e n  w i t h  u s  f o r  at least a s  

l ong a s  th e c ase o f  : ; o r t h -':: e st T rans u o rt at i o n S o .  Ltd . v .  
, r, .: 

=e atty . .J.. - ·-· T h e Judi c i al C ommi t t e e  of the Pr i vy C ounc i l 

he ld i �  �hat c as e  � h at 

• • • gre at c onfu s i on wou ld b e  introdu c ed into 
th e affa i rs ·Of jo i nt s t o c k c or:1p ani e s  if the c ircum
stances of s h ar e h o ld e r s , vo t ing in that c haract er 
at ge ne ral m e e ti ngs , were to be ex 2lllined , and th ei r 
vo t e s  p rac t i c al ly nu llif ied , i f  t h ey als o  s t o o d  in 
s ome fiduc iary r e l a t i o n  to the c ompany . 

Howeve r , Earl Sne ed 1 0 7  h as pro p e r ly po inted out that t he rat i o  
of the i\' ortr. -·:,·e s t  T r c:.nsp o r -: ::; t i  o n  c a s e  should be limited by 
the c ou r t ' s  f ind i r. �  that t h e  p ric e t o  be p aid for Be atty ' s  

st e a� s h i p  was f ai r , that t h e  c ompany was in need of the ship , 

and that suc h a s h i p c ou ld not be �rocured e l s ewh ere quic kly . 
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Thi s  amounts t o · a find ing that ther e was no fraud , no illegali 
and no oppre s s i on . In fac t , Sne e d  would limit the formulati on 
of the rul.·e that a s t o c kholde r may vote as ·he please s  provided 

that e ith e r  or both of the s e  c onditions exist : ( 1 )  th�t the 
inte re sts  of the c hallenged stoc kh older and of . the c orporati on 

c oincide to the ext ent that the transac ti on i s  fai r ,  and ( 2 )  
that the . chall enged vote i s  not a d e c i sive fac t o r  in the c or� 

porat� d ec i s i on . 
With the above c onsiderati ons in mind , let �s return tc 

the re sult in the Canada Furniture C o . v .  Banning cas e , 

making s ome assumpti ons on the f ac t s . As suming that - the 
shareholder meeting had be en duly c alled with the prope r  
notice , the c ritical questi on would b e  whe ther t h e  ·ratificat i o. 

of the by-law repre s ent ed any fraud , i ll e gality , oppre s sion 
or unfairne s s  of a."'ly kind that c ould imp eac h  it? Would the 
payment s h ave represented ! a i r  c ompensat i on for directoral 

servi c e s  rend ered? On th e latt er que st i on , i t  should be not e d  
that six ye ars o f  directoral s ervi c e  h ad been given . 

- Furthermore , i f  Donovan was indeed trust e e  for ·one of the 

! directors o r  for all of them , how i s  he pre jud i c ed ?  Clearly , 
the ac t i ons of the board are exp l ainable in an inno c e nt 
ligh t  .. Although we d o  not have all the fac t s , i t  appears 

clear th at the ac tions of the board bec am e  c oloured_ by an 

unfavourable aura of ill egality becau s e  of the de liberate 

fai lure to give not i c e .  H ad there b een a t ru ly " accidental " 
omission· th e board �i ght we ll have validly resolved itself 

into a shareholders ' meeting : · the validi ty of the by-law , of 
c ours e , would s t i ll dep end on whe th e r  it was illegal not 
only vi s - l- vi s  the o�her shareholder or , for that matter , the 

cred i t o r s  ( auaere wh ether s .  8 9 of the present Albert a C ompan 
Act , sp eaking only o f  "dividend s • --even t aking the  ext ended 

meaning o f'  s .  2 ( 1 )  15 . inc luding " bonu s o r  any distri but � on 
to shareho lders as suc h "  my emphasi $ - -would c atch a payme nt 

for servi c e s rendered)  . 
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Another incide�t of the formality of notice is that it 
must be issued by someone taving authority to do so. Other

wise the recipient ';'{iay well be inclined no·t to go ·through 

the expense of attendence or representation at a meeting if 

he cannot be sure �h�� the �eeting has any validity at all. 

Although this question is also dealt with under a separate 

heading, we may deal vd th it here within th.e context of a 

recent British Columbia case. In Dalex r·iiines Ltd. (N. P. L.) 

Ve Schmidt et al.�08 
the r�quisitionists sent out the notice 

of the meeting on the failure of the directors to do so. 

This was done pursuant to the s.170 of the Companies Act 

then in force in 3ritish Columbia, which is substantially 

the same as s. lJ4(3) of the present Alberta Companies Act. 

The notice, however, was si?ned by only one of the four 

requisitionists, nor did the �otice state that the meeting 

was being called p�rsuant t� section 170, or on behalf of 

more t!:an one-half of the to-cal voting -rights of the requisi

tivnists. The president o:f the company attended. the meeting, 

ruled that it was not prop:::rly cal.led, and left, whereupon 

the insurgents carried on. ���r. Justice Rae, dealing first 

with the submission that the notice did not state the statuto 

th 
. . h 1. 11)0 

au or� T.y, e a: - ·· 

Usually in corporate practice a general meeting 
is convened by the directors (the articles here so 
provide) a:.d the notice of the meeting is issued by 
the secret�ry. It is usual for the secretary to 
indicate �jat the notice is issued under authority 
fro� the dire:tors :y including in the notice a 
state:nent -:o the ef:'ect that he acts "by order of the 
board ••. :f, however, a notice were issued by the 
secretary, having authority of the directors to do 
so1 but wi-:hout so stating in the notice. I know of 
no authority which says that the meeting would not 
be proper::.y convened ":Jy reason of that fact alone. 
So to hold, it see�s to me1 would be to treat form 
as if it ·;;ere su bstar:c e. 

Likew�se, if requisitionists are properly acting 
pursuant �� s. 170 in convening a meeting, although 
desirable ?ractice i�dicates that one should set out 
the author.:.. ty and -:he ful:fillment of the pre-condi tio: 
for doing so, in t�e notice convening the meeting, 



it seems to me that failure to do that in specific 
terms would not of itself invalidate the meeting. 
There were documents accompanying the notice • : • 
whic h indicated that the meeting �as bein� convened 
by certain shareholders as requisitionists for the 
purpose of replacing the directurs. In fact, altnoug 
not specifically stated in the notice, the condition 
precedent to-the requisitionists convening a meeting 
had been met, 

A letter and an "Information Circular" in fact provided 

the necessary informat·ion, and clearly this was - decisive 

in holding the meeting validly called. However, r.!r. Justice 

Rae•s language makes it plain that even if there had been. 

no such extra documentation, the fact alone· of a
. 

proper 

act pursuant to the statute, without the formality of 

stating the authority , might have sufr'iced, or at least 

"would not of itself invalidate the meeting." 

The other ground deal-: '.Vi th the fact that there was 

only one signature and no s�a�ement that he signed on behalf 

of more than one half of t!":e voting shares of the requisi tiOI 

This argument was disposed ::>f by a concession by counsel for 
the company that the notice had to be read together with 

the accompa�ying d ocuments, and that these could supply any 
deficiency in '":he :1otice. In fact.the four requisitionists 

and the e nds the�.r sou:rht �o accomplish (their own election 
to the board in p2..ace o1' ti:.e incumbents) were clearly named 

and stated in the documents. His Lordship held: 110 

In my opinion, as to substance,,the only reasona 
inference to be drawn from a perusal of these documen 
is that �he rneetin� was in fa�t bein� convened by all 
four requisitionis�s. 

As to form, one looks at the documents as receiv 
by a shareholder from the standpoint of an ordinary 
business person: see Alexander v. S imn son (1889)� 
43 Ch.D. 139 at p. 147; Chonnin�ton Collieries, Ltd. 
v. Johnson et al., l94L� 1 All E.R. 76� at p. 7oJ. 
Such a nerson wou ld conclude the same, i.e., that not 
only Currie, who'si�ned the notice, but all four 
persons :1�ed, including Currie, were joining in 
convenin€ the meeting. 



65 . 

• l..� a rule, ;;;:��--, courtt> r1a-ve rec·J[.::�ize,: that failure 

to eo: :::l;:.r strictl: ... ·:;i t11 t�·:c fo r.:;al ::::-e('::..uirene!: �s of notice wi;t 
in 
for i:-.LValidat.i.r.� a :.eE:ti�1,_:;. The st.::.tutc..s,too, .:.)ermit 

articles to be drafted that ta.l�e clerical ove!'sig..::.J.t, etc., 

into account. ·,vhile unde!' �:ne older co:r.1panies acts the q_uesti 

o£ n�ti �e is larcely a oatter left to be dete��ned by the 
articles or by-lar;s, and r::ore recent acts e:r.1bod�r the notice 

requirereent in the statute itself' (e.g._ s. 129 -of the 

Canada Business Gorporatio�s Act, s.c. 1975, c.33}, it is 

reasonable to expect that even under the �ewer legislation 

courts -r1ill hold substantial cor:1plia.:-.ce ui th the forrnali ties 

sufficient, and ·;:ill per:J.i t a co::1p�"1.Y to continue to rely 

on articles pro,-.:.::!.i::.:._; that a::J. accidt:-!:.ta-1-o:·::ission to give 

notice ·.-,111 !lOt L:-.:.r:.lidc.te On the otl1e r nand, 
ho· . .-eYer, a delibE-::-2.te avoida::::ce Jf �l.:.e for:nal reg_uirenents, 

as the court fou:::d. i:: tne Janada ?ur!li ture eo. case, obviousl� 

�.oes tc tn.e very ::-Jot and �ubstance of .notice ";:,�r 1-::eeping tne 

s11a::-enoluer ir:;::.o::::-a.11.-: of ·::.nat is to be tra"lSacted. 

Probably no · _;_::1.:..�le :;>roblem i!l "t.:.1.e laY! of co!t!pany r.1eetill[ 

.nas as fre que21tly co::e before the COltrts, al tllO'..t.gh the funda.';le 
principles �ave bee-:1 clearls· e.1.�.ur..ciated fro::r. a::� early time, 

ter::-1::: o:: t�:e busi:::.sss -+.;.J -..: : trans.:u:;7c;.::., of a :1eetinc. 'Je r.Lai.' 
alre�i.:; see::_ tha-: -:�:e ·-.�-...1..ebec Cou::-t of .:1-:)ncal i:: 188o was not 

Prepa!'ed to nold t.u?.t a notice of ::.:eetin;: for t.1e uuroose of' - -- - . 
replaci!lg .::. board ,J: director2 res sufficie11t, -.-:hen it did not 

also st2.te that tl:e ;:eeti::�.c rJOuld first nave to re:n.ove_ t}ler.l.llj 

Thi� is e.n e:·.trao:-::...:.:::<:trily r..;:::;tricti;�e viet·r o:f t.h.e notice 

require::�!:t, but i "': .:;e ts tr.e tone f-"Jr t.Lle hie�: standaru. tll3.t 

Cle ::rl:r the :: .. .::.:::1d2rd is to some clee3rce 
,,,.,.,... ,.,.e .... + on �'.,o --.:-_..,._,,..o ...... y ···�rJ.·,·, • . . ,..oa ·e c+i-n- + �--o ·e CO"te"'-"' 0 '-"'=.l;'---- -· 11 •• IH.l.� � .,_ "•'- '- - •''J I_.:..:....;_ _._....,_;:; v .J.. • ....: .... .:..1. J.., .;.J.u.... l1. 

of 

Bel; ..,. .· ... �n-�c ... d ····: � n'-c.-; l•·F .. '"'o 112 .... -.. - �1J"'e�·,co of UI1""�7' notice ----
�r e  .....JV\,.,.i, ... -- ..,.. .... _.._ - ·�•-· - - .J e v __ c _ ... .....,. -- - 'tl 

o!· t�..:e- ":.1 sir:ess to o.: tr:::.:.sacted r:as pern� t�ed ;)n the basis 
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that 'hei ther the b� ... -la\·rs nor the Code requires that it should 

','f.i'lile �his case a;r�e c:..rs to i_�e ac cepte:.l la1:I in tc-�.e U.ai ted State: 

I subni. t tfl.at it wou:!.d be d o:tbtful l:i':"l in C.anad.a 'because tne · 

case fails to note t�:e fine, m�d inf:r·eq_uently needed differen

tiation, between t1:.e cr:llinz of vhe !T:.eetin.::; and tue notice · of i· 

Notice, as we have see� earlier in this section , has a num�er 

of com1.otations TI�1ic11 axe ! u:rther reaching than that of a 

bare call o r  sunmons. :::hile shareholders might contract out of 

the. right to attend or t o  vote at r.!eetine;s, and thus of the 

right to receive a "call11, I submit that it would be contrary 

to public policy tna.t a nember of a company be co:npletely blinc 
as to what that co::pany is U.oing. Yet even in the Cor:unonweal th 
the courts have been relucta:itt to ini'rin;;e too far on the 
rrecdoc of con �ract . In nr2c�ice most articles would provide 

for the right of �otice both in form ��d in substance (as 

especially in J .. rticles 33 2:1d �-!� of Oi.�r :'s.ble .A),· but lini t 

t!lis in s o:ne forrr. to reaso!:::.:';;le practic�li ty. so Art. 92. 
deems �erv.;c e to :.,!:)vo he-r. F>f' L'� et ea., o'·' .:.-:.,o d"'y 1�011 o•·'i -r.--:- ·t"he lt..,; • -·- ·- - t::_J. -- ..L.'=' • -- u •• - c;;. . ·- ''--.:.� .J..:.. 

;: day of posting . In In re ·.7=.rd.en �:d Eot.c:bJ:iss, rtd.115 the 

articles provi� e d th2t posted �otice �as deeoed serred u�n 
it would no m.ally be deli-vcr.:;d in tne ordin:1ry course of :post. 

However, no notices at all �ere se=t to shareholders who had 
ti1eir re.:;istere·::_ ;;.c'i.G.resses L1 Sou.tn .·:..i'rica (the company YTas 

in the u.:::.). ·::11e co:::p22"l:J' e.s�:ed tl1e co:..1.rt to co:::1.fir=1 a 

speci-�.1 reso.iutio2: :'JasseG. at the :;:eetin8: rrthYiatt J. diE:ni.ssed 

tile 'Je·H t; or �nr 7-i,- '"'o.-·· ""':-:,· -r ""'npe�l e" m_. he Court of A;:roeal· - .:. "' - - _, c:. ___ u •• c .... ···.::--·--,; '--·- -- ...... _.., 

allowed the ao�ea:, feeli�� bou.� bv t�e decision of .. - ..... "" 
V ,., · r· · · 1 , ..... · 1 ' - · - ll6 1- · t, t .-v. L: ...:Y' • .lOTI hl __ .:>l_Ver (. ::; . , .!.1Z'_. l:lO canz .Lla 

�.:alins, 
it was n,o1 

necessary to serve ::-.otice on share11old.ers who ho;.ve chosen to 

resid.e outside the U:::i ted I:i::::zdom. The Yice Cha_'l'lcellor nad se 
tnat " a compar..y C3.:L'10t, 7."i ti.;.out serion.s injury to itself 
delay t:1e tra.."Ylsact2.o� of inportant bu1::i:t::.e: ss nnti:!. eve T:"'J 
sharenolcter i1:. ev-er·: nart of tne world has 11ad notice of the .. -

meeti:!!cZ at Tinich t�1e �m.sir:;:: ss is to be c.'!. is cussed. I tuinlc 

that sue_.!. a constr,_tction would be e::.:tirely o:;posed to tlle 

spirit -:..r.i intentior� of the Act." 117 : ·orton L. J. held that 

this 11::1a.s been a co�venie::1t d 2 cision , 8-nd one ·:1hich must 
have been acted upon over a.�d o ver a.::;ain. nll8 �7nereas 
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l.�orto:n L. J. b2.sed �liS d e cir:i on t in follorring r.:allins v-c.' 
on a constructio::.-� of the policy of t.ae .Ac t as be.1.ng for the 
expedit?nce of busi..:�ess, a.di tnus fi!ldins no ri;311 t to notice 

outside OI the�.�., cohen J., sitti�G in the Court or Appe 

held t.c.e narro· . .,e:!' view tHa1:; t.Lle ricnt to notice depe-nded no t 

on public policy, but- on �ne contra�tual rights created 

bet'i7een the co:1pa:zy- and its !�embers, on a true construct-ion 

of the articles. If Cohe� ' s J. view is correct , �hat is the 

e!.fect of re:,!ovin.; the notice require::J.ent from the contractu 

sphere of the articles to the sphere of public policy in the 

Act itselfe This is effectively what the newer legislation 

in Canada has do�e ( e.g., ss. 129-l)o of the Canada llitsines 

Cor?orations Act, S.C. 1975, c. 33)c. 
deci sion in the Union Hill 3ilver :!o. 

And further, would the 

case, as applied by 

Scott a;:d Lorton I:. JJ., still eove�!:'? �his issue is still 

open, O'J.t p� f:;.�ie -:;::.�:!'e i::' no atlt::.:J:!'i ty iE .the Canada 

Busi::.·.e ss eorpor::. tio!:� _ .. _et -'eo derog;:� -:e from t.=te statutory 

req_uire.::1ents of :: .. otice e::ce::>t by '.7aiver • .  

.A.s a res•:;.l t, :-:-.ost of t�1e ext:.=.:.:·.:.t decisions on \7hat 

con s ti tute s a pro ?e:::- suostc::".tive !i-Jtice nill de_;;end i1-. large 

measure on tl:e ....-:orG.::: of t.:-.:.5 ;overni.r:.;; article.. Alberta':; 

article 33 of Tat:!..e :� is t;:.--_Jical of si.::ilar 9rovision.s i!i. 

the U T,- r-'- -8; .,.. ..,..,., ... " ,..le '"'0). !:1.,.,.-'1 • .. ,...+ .... , ..,��. •""" \ 11.:.- -- c._�----- ,1 c:...�.� • .� .:!..-_._..;."-:..:....:.a. 

33. Seven days' notice at the least, exclusive of the d�r 
on which the notice is served or deemed to be serve�. �:.�t 
inclusive of t:!:e day for which notice is �ven, spe�J!yu:& 
the place, the day, and the hour of meetiz:g, and, m_ ea.'< 
of special business, the general. nature o! t�at bu::H:L·.-,; 
shall be given in manner heremafter mentiOned,. or • · 
such other man?er, if . any1 as _m

ay be. prescnbl:� '"t·> 
ordinary re.s.olutlon, whether previOus notice therco�. ·-� 
been given or not, to such �rsons as �re, m;der .;:-·c 
regulations of tbe Company, entitled to :!'eceiYe sucn �o .... .-J 

from the Company; but the non-receipt of t]!e not1�\! l-1 
any member shall not invalidate the pro.ceeamgs OI :ir.J 
general n:.eeti:r.:g. 

Tlle cri. ticel -.·:o:-ds of t.1e e.rticle !·o:: Jur pr;:.zent _yurposes. 
__ ro in the case of S):? cial i:usi.nes s, t.i1.·:: ge.;:.:.c:!'al nature of 

that businezs11--h�vt:o ::ee:_ re�lacecl ·...,-- a ...., ore .,.., ..,.,ec;se fo-r--'uln t !:' v.;j !·• .!;'- .._ -.:. c;..;. : 
in sec ton 129 ( 6) c: the ne•;, Carlc:.d<-: :::tsi:1.ess corpor::ttions .�et.: 



( 6) r:otice of a :-.:eetin� of sharenolders at r1hic.i:1 
special busines:: is to 

.... 
be transacted shall state 

{a) the natu.::-e or t!' .. at business in sufficier.:.t 
detail t·) nr:rn:i t the s!1arenold.er to f'om a 

reasor.eC. j tld.zr.rer...t thereon; and 
(b) the te:�t oi· any special resolution to be 

submi t'te( .. to the neeting. 
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The enshrining of these words in the statute itself prov�aes 

a stronger safeguard to the shareholder than words of like 

effect in the articles. But there is no discernible consist-er. 

in the newer companies legislation in this respect. The. 

Ontario Business Corporation Act makes notice a mandatory 

statutory requirement, but uses the more general language 

of the older articles: ll9 

108. The directors may at any time call a general rr.eetin 
of the shareholders for the transaction of any business 
the B"eneral nature of which is snecified in the no"tice 
of the meeting. (�y emphasis. ) -

The British Columbia Companies Act makes notice as such man 

datory, but fails to specify what is required in the way of 

substantive notice, except in the case of requisitioned 

meetings , which requ�res hthe purpose of the general meeting" 

to be stated. This worain� reflects the influence of the 

U.S. Model Code, par. 29, requiring that "in the. case 6f a 

special meeting, the p urpose or purposes for which the meetin 

is
· 

called'' be sta-:ed. 'iihat is required in tho various u. S. 
jurisdictions is out::ned in the exe�pt below:

120 

I 3.01 Identirol and identical in substance 
Montana; South Dakota and 'Washington have provisions iden-

tical to the Model Act. . 

Alas� Iowa, Mississippi, Nebraska, North Dakota, Oregon, 
Texas, Utah and \Vyorning provide that the notice of sharehold· 
ers• meetings may b€ written or printed. In Wisconsin i1 the no· 
tice is mailed, it shall be addressed to the shareholder at his ad· . dress as it appears on the stock record books or similar 1·ecords 
of the corporation. 



I 3.02 Comparable statutory pwvisions 
Alabama. Arkansas, Colorado, Connecticut, Delaware, Geor

gia, Illinois, Indiana, Louisiana, :\Iaryland, :\Iissouri, New Jersey, 
New York, New �!exico, North Carolina, South Carolina. Ten
nessee, Virginia and the District of Columbia have comparable 
provisions. 

Se\·eral jurisdictions require that notice be given of certain ac
tions which are proposed to b� taken at a shareholders' meeting. 
Connecticut provides that unle:;s stated in the not!c2 of the an
nual meeting, no action on a by-law or on a matter requiring the 
vote of shareholders purs"Uant to statute, except the election of 
directors, may be proposed at the meeting. � ew York states 
that notice must be gh·en if action is proposed that \Yould enti
tle shareholders to receive payment for their shares pursuant to 
statute. In Louisiana notice of the annual meeting need not 
state the purpose thereof. except as othernise pro;;ided by stat
ute if a specified action is to be taken at the meeting. Alabama. 
and Arkansas require, respectively, that notice be given of any 
special action or fu..T'ldamental change proposed to ·be taken at 
the annual meeting. 

Indiana provides that the by -laws or articles of incorporation 
may require that the purpose of a meeting be stated in the no
tice thereof. �ew Jersey requires that the purpose of every 
shareholder meeting shall be stated in the notice thereof • .  

Whether the statutory wordings will be interpreted by 
the courts as requiring different standards of disclosure 
in the notices, is doubtf ul. From earl y on the courts have 
tended to require a very high degree of disclosure even 
where the wording of the article required only that the 
"g-eneral nature of the business'' be stated. The essential 
difference between the wording of the requirement of th� 
Canada Business Corporations Act and the Ontario Business 
Corporations Act would appear to be that the federal statute 
gives clearer �uidelines �o businessmen in respect of 
what the courts will in any event require. We can examine th: 
in a few relevant Canadian decisi�ns. 



In Pacific Coast Coal rr:ines, Ltd. v • .  Arbuthnot 121� 

dispute had broken out between t�o factions and was settled 
by an agreement whereby the dissidents co�sented to the dismi 
of their court action in return for an agreement to buy out 
the shares of the controlling faction through a-debenture iss 
The company was a party to the agreement since a reduction 
in capital was needed, for which the company h�d to apply to 

the l3.C. Legislature for an Act authorizing it to reduce.its 
capital, permit a surrender of shares and an iss�e of debentu 

The Act had to be ratified by a 75% majorit;t of the sharehold 
present at the special meeting called. The articles of the 

company required the notice calling the special meeting to 
state the ''general nature of the business." There was 

questionable, but ultimately valid, compliance .with the 
formalities of notice, since notice was sent out before the 
passing of the Act, and the meetir..g- -,.,as held just half and 
hour after passage of the Act. Ultimately, however, the issue 
revolved around the substance of the notice. Viscount Haldan1 
rendering the jud�ment of the Judicial Committees stated� 122 

Having regard to the language of the private Act, their 
Lordships think that thisanticipation of the passing of 
the statute was comnetent to the directors, but what 
remains to be seen is whe-r;her the notice gave_the necess.c 
information of the pur�ose of the meeting, and of the 
general nature of the special business for which it was 
called. The notice was to the effect that resolutions 
would be proposed that the company should ratify and 
adopt the agreement of February lls and empower the 
directors to do all �hings t�at the Act authorized . • •  

Now the agreement had not been seen by the shareholders 
generally before the meeting. It is stated to have been 
filed with the registrar of join� stock companies a""t 
Victoria. Doubtless it could have been inspected there 
by shareholders who had hurried from Eastern Car'lada or 
the United States. But why should they think that it 
contained the serious matters it did contain? 
• • • • 

The absence of full notice was particularly inappropriate 
in the case of those shareholders who had given proxies 
prior to the aereement, when they could have known nothir. 
of what it was to contain--proxie s which were not the leE 
on that account used by the directors at the meeting�-
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Viscou..""l.t hs.ldane conciu��eE: 123 

Their I.az-dshi 'JS :-:..:-e of Oi:>inioll ·that to- renC:e::::- the 
notice a C1:>::.1:li�:-::e -::i -th t'j_e .Act under •:1h.:!.c�1 it '.Yas 
'"·· "ven � t 011=--::-lt -'-o ., -=>-•e to let' +r.o �!J..,..,.:-hoi d�"""s o• .I. -�wJ. V _,.c..;."{ "'--W �• �- _ .... _ - t::- ' 

includi!l.; -those ':::-:o save proxies, no re than it did. 
It oug.nt to have .:f1)_t then in a positi on in -rlllic"h eac 
of tnem. could have jud,:::ed for himself ·wnetl!.er he 
would consent, ..::.ot onl;�r to buying out tl1e ·shares of 
directors, but to releasing :possible clains· asa:.nst 
them. lTow this is j:1st what it did not do, az1d 
therefore, quite e.:;Jart frorJ the fact that the .::::.eetin 
was held in half a'>'l. hour :x:-ror:1 tile time the .Act passe 
and before the shareholders could have a pro:9er 
opportu'!li.. ty of lea=�:.ing the particulars of what '&�le 
Lezislature hae aut!1o::::-ized, their Lord ships are of t 
opinion that t11e :::oti ce ·,-,as bad, and tr1at 'i"That ';;as 
done was conse�ue�tly ultra v:.res. 

it -r;as (�s :1oted e�::::lie::::-) :.ct:�c.lly 3.11. a.rticle of the co::-.:>a:ny 

that re·�u.i..:::-ed the .._..:!.vine of notice of tile "se!l�ral 'l1at.1.:::-e" 
of the b,_lsiness_. �u.t cl� :-.:.=1_�- their Lordsnip s  i1e..v-e here 

e J...""t ended +� e ,... c.-.� .. .:.,...e...,a.,.,t .;-�.-,... I"ulf"llin� t:-n int o-('lr:: -on+ ... .n - ... '.;:-"-- -·---- - �- l- _.,J.-0 .:.l..,. -'-- ---�-.1 .... " of 
these v:o=c_3 fro::r the real::: of tl1e ceneral to 01'1e of suf::icit 

particularity o::. s:;c11 i!:s·_ ... e r8.ised by the a6re ement to 

approved to allo\·.r the sha2:"2�1.old.e::- to CO!:!e to a decision o--'1 

the matter cefore at��ndi�: �he oeetine. 

-.rea..,.s :::..:.·-.-a.,... .; - _ ... _ '"'"""-

Ve -Black La:::e Asbe:::�of:: 
:.rivy Cour:cil cteciciont in ::c:Jouga: 

��::-o�e Co., Ltd.124 �elly J. of 
the On.t2..::-io Supre:::.e Jourt _n.e::.rd a r.10tion to e!: join t�1e 

The notice o: tnc =eetii 
.aad include� t.!1e p.::xe.se ":J._"':C. to, tra.."'lsact suc11 other busi!lesf _, 

as may be properly c::-ou.;;;ht -;:;e:o=e the .:teetL.:..:;." This •to t�e r 

busines s"--t.iJ.e acSreene::J.t--i::-. effect J:Jrovided fo= the sale of 

stocks c.::!.d bonds a..�C:. contra_,_ of t.h.e company 
_
to 

.
one Jacobs, 

and for paY!'Jent by -';::e co:._.:._c..::_y of $ 10, OCO to the then p=e zide 
in satisf actio:_ of 2ll his clair.1s agai::1st the cor:tpany. 171(-tp _..., __ 

foriaali ties of not.:__ce •::ere 'Jb�erved a:1d it appears that the 
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shareho l<ier neet.1::�.; "ITas q_ui ts typical : 2o ne re present in 

person, 180 were repreDented by proxj7--in total, somewha.t 

less tk12n 50�� of -:l1e issued. votine shareD; There· was a 

u::1e�r::ous approv�l of the a5reement. One of t-"le def'ences 
raised by the co:::_?any was· tllat the agreer.rent related to tile 

managerJ.ent of tne company. i:elly J .. held: 125 

r.ot 

The by-].au enacts that the a.ru1ual meeting shall be 
held for the election of directors " e..;1d for all 
other ge!Jeral pur�oses relating to t11e· o:=.nagement 
of tne cor::pany. " If the consideration of t.ne 
agreement :novr :=.ttacked does not fall wi t:b_in 
"general purposes relatin_s to management," then 
there vras no 1�otice, express or i:r .. plied; to t.b.e 
snarenolders tnat Jacobs' proposal or a3reement 
would co::r:e before the neeting. - This vms a matter 
of busi�eEs of s�s cial and uu�usual i=nortance to 
the co�:;>a�:r an(!_ to all the shareholders , ani did 
not :re-:st;: to t-1:e :::.anat:e:�le:-tt of the conpaily, i::.1 the 
sense inte::.:ded to te conveyed by the by-law. :f 
the noti�e issueci., coucned as it \7as in general 
terms 0::11�-, vms s-...lfficie:nt intination to tne snare
holders t:U:lt tLis imnort.::.nt nat ter of businezs-.. 
would o::- :.: . �S.U. t ·be consid_ered., then it is con-
ceivable tna11 a:::1y r:1at ter of b'.lsiness, no .matter 
how special or tmusual, is 9roper to be tr��sacted 
at an C::l.""lual neetir:g '.7i thout .further notice to t!le 
shareholc!.e.rs t!J.a"'! the .:.�e.:::-e mention tna t the · a11..11ttal 
meetin:; ·::ill be neld at a s"?ecified time and place. 
The pur:I;C)t:e of t..:.:.e notice is, not only to info:;:-rr:. 
t. .&' ... • � t � 1 f ld. t·h .. ne::1 a� 1..llS c. a e �c .. p ace o n.o .l:l.'l.; e cee:t.ln.J, 
but to -"' ,. ; . ...,,... +o .J.:-,..; .... atte,..,ti 011 �-·.1· th euf'f"i cio-n-'-..... ____ 0 u' •..1.-.lw.:....t... .. ..!. _ ... 1• ..... --- -"'!""--·L• 

-particul2.r:.ty the Y arious itens of business intendec 
to be c:..::.�:c'.�zsc2 Cl::·�- trar..sflctc•i tnereat. (L.!y e:.:.pnasi� 

ci.J cu.:..c:.: t .i:. vin.; t r:e notice alor.:e. ';Jh!.le 

as a uat<�er of desi::::-able procedure the notice i tsel! should 

Of eec,v•i ·- ··· -"·111 ,-o+i C "' O'"" _,_._ .• Q 
- -.i. ...r. --J.,_, ...LL -- v_ �o.;;: - ... _J._ 

cy :Iyde 

of tho busines�, the object 
p2rticulars may be ac co:r.!Jlishec 

··")::t,.,-·p.,.. 126 '::1+e . ... .1. n 7.re .... C!.�-.: • ._- • ..1..1C:.. \1 - ...... sa:.:e 

c':e2lt v:itll s]ecific::lly in 
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In this c�se too the c"":.irectors o:f a coillpa:�y, :Rockwin 

Mines �tC.. , called c::. s�Jeci :::�!.. .::;e�· eral meetir.L£:; of shareholder s 

to authorize the e::ecution of a� agreement 'l.'!i t:£1 anot�ler 

company, Trans-C�:::ada :3x.pl.:rations Ltd., uhereby .Rockrlin 

underto :Jlc to buy all .t�e assets (except shares in Rock...-rin 

itself) o� Trans-canada. ��itn was a director of Roc��in 

and a share:i.lolder in T:::-ans-:Janada, and t11e validity o� his 

voting 2s a director ��u interested party on the �greement 

depended on rati�ication by tne sharenolders in �eneral meeti: 

This was done. Al thout;-- a number of clairLs were nade against 

.A.xmith and the other d.i:=ec'"[;ors, t�'le plaintiffs succeeC.eu 

only on t11e questior: of notice. T.l:le relevant portions of the 

JUdgment of Er. Justice Spence, then of the Ontario Hign 

128 
Court, follow: 

I turn lastly t�) Lh� objection set out in Jmra. 10 (1) of the 
�latcmcnt of chum, 1..c., no proper ot· udequnte not,\!C of the 
mnttcrs to come Lcfore the n'ieeting was �iven to the share
holders. As I have said, the materials supplied to the share
holders were produced ��t trial ami . •• z-��,!d ns follows: 

.Exhi!J�t 1-The notice of the specia.l mul f;•''*''• ·. 1 annual rnneting-, 
w1lh prmlecl on the reverse Side thereof the rt:::;olutions :1s to 
chnnge in the number of directors, and the appiicntion for supple
mentary letters patent. 

Exhibit 2-An expl:ll'�atory letter to the shareholders u11dn· date 
Mny Ill, 1061, purportmg to be signed by l'lfurray Axmith the 
secretary-treasurer of Rockwin Mines Limited. '_ 

Exhibit 3-A fo•·m of proxy, with which I ha.ve dealt 
Exhihit .j-A copy of the statement filed wHh U1c 'l'�ronto Stork 

Exchange antl accepted for filing on May. 18, 1961, tn,�t:lhct· with 
the copy of the

. 
actu

.
al agreement, dated l\Iay 11, 19Gl. The balance 

sheet of Rockwm �fmes Limited ns of December 31, l!JGO, including 
an the reverse 

.. 
Side a statement of revenue p.nd expenditures 

for the ycnr
. 
cra:l�g Df'�cn:her 31, 1060; the bnl:mcc sJ1cct of T:r:ws

Cnn:ula �xru.;··•iuns L:mtted as of December :u. l!JGO, and on the 
reverse s1dc a .;.t.ttemcnt of the operations for the 9 months end'n 
December 31, l!JGO, and statement of surp}u,; :md the pro-.fo1·�; 
bnlancc sheet tlrnwn np t� represent the situation after the proposed 
agreement had been carrJCd aut. 

In the explanatory letter, ex. 2, it is plainly stated that the 
propos�l ts .that f?r. each ten shares of the present stflc.k of 
Rod:wm Mmes �Imtted the

. 
shareholders should l"<.:Jceiv'= one 

new share, and �.hat for encn two �nd on�-quarte:: sha::-es of 
Trans-Canada Explorations Limited held by the sharebclders 

or that company,
, 

they should receive one share of -� new 
company. There 1� n�t .i� the :xplanatory letter any statc
�cnt us �o h.ow .this dlvtsion of mterest in the company nftcr 
1ts rec.npttahzntiOn hnd been nrrived nt. It would, however, 
be plum to the shareholders of Uockwin Mines tlmt it mu!it 
have been done by a valuation of the as!-\cl-; of carh of lhc 
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Thus, despite t11e f a irly extensJ.ve a.r..ount of explanatory 

caterial sent out al�r� with the �otices , failure to provide . 

one key :piece of infon:!ation, wi tnout ·.-:1lich "it was imposs.ibl 

!or e.ny Rockwin shareho ;_der to eone to a.YJ.y intelligent 

conclusion as to whet�1er ne should favour or 011pose the 

transaction, and that is a right of each shareholder and a 

right which he must have accorded to him �n tne notice of �1 
special general neeting sent to hi::�" resulted in the 

invalidation of ti:1e meeting. In the follouing v;ords of llis 

Lordship we find an underlying notion that conplete disclosur 

is necessary in the notices because the meet�ns itself is 
either the rub�er s�aop or the last battlegro� of a decided 
issue, and . t11at it l1as a largely for::ial, non-parliamentary 

fur.ction . a.TJ.d is ::.10 l.:;n_;er sui tai.;le for o�en debate e The 

fm::c�io:1 of t!�e .::1eetin� l::::s oee.r: r�c::tced to a poll.ir� place 

for decisions already r.lade on the oasis of full disclosure: 1 

It is not, in my opi:'!ion, u sufficieni;; ansner 
to say either tnat tl:e �·lain tiff Garvie was 
given tnat iruormation in his two attendances 
upon :.:r. .Axmi th, or that ot.i1er snare.l'lolders 
could nave had that infor=�tion nad tney in 
turn attended r.:r • .A.:c::i tn. :r.a.e shareholders 
might well be a."'ly place o:: the Awe::.:-i.can 
conti!lent , or overseas, a�:d. t.t1e snareno :!..ders 
snould be able to sit do·.-:-.: ... "7:'i t.n the materia l 
and co:1.1e to a.'1 intelli.;e:.-,_t conclusion. 

\'rnile Judson ' s J. YJcrclir��-� e::te::·.ds tlle re ouiremen t f:r·om � 

one of a descripti :Jn of tlle "gene::al :-:ature" of the business, 

d. • t...., e u_ac;f;c �:aal. · .. :Lnes case,. to one as e-r;2. ·:e �n ...... .... .... -

requi:rinc; such particulars tnat the shareholder can cone to 

a."'l intelli�ent cor...clu s ion on his om�, the facts of the case 

are �uch t11at 1re -::�ay tal:e it to be a ::-atio uf this case · ·that 

th t · ls se·�t out with the notice ::1Ust not leave any e .::a er�a 

releva'lt que stio:::.s :.:!� ... a:'lc'::e:ced on t�:.z "busi!!es s to be tra."!sacte 

.... t.....,e"'�' t"''"'··�elv"c- ·-J.···e rise to an�r una.'!"lswe:red issues. 
nor r:tus .., .... .1 .u-... ... -v..., ..:. ., .. 



The Garvie case _was used to support a motion .for an. 

interlocutory in j unction to restrain the ae.fendant society 

.from a cting on two special resolutions passed at a members• 

meeting in Rudkin v. British Columbia Automobile Assoeiatit 

This case may be taken �s an extension o.f the Garvie decisic 

The headnote states in part that it was held that lJl 

the principle of .full disclosure was to be �roadly 
applied and was not to be limited to cases �n which 
the majority shareholders were oppressing the mino
rity • . • 

I quote these words from the headnote because they are no

where stated in these express terms in the case report itself 
-

however, they do accurately reflect the result of the case. 

The facts ·Jf the c ase are: The defendatlt society called a 

special meeting to approve a private bill of the B.C. legis

lature permitting it to incorporate the British Col,.tmbia 

Motorist Insurance C:ornp:::n.y. In conjunction with this 

there was given by newspaper advertisement ( consonant with 

the by�laws of the soci ety ) notice and text of an extra-· 

ordinary resolution to a�end the constitution of the society 

by empowering the directors to invest the defendan�'s funds 

in the :=ri 1:ish Colur::bia :::iotorist Insurance Company. 

At the meeting, which had been duly convened with all 

re�pect s to formality , the society ' s insurance committee 

cha.irman pr-esented his report along with two documents 

cor .. cerr.-:.ns recor.:.nendations and legal advice in respect of 

the incorporation of the Insurance Compa�y. This brough� 

about--at the meetin�--the objection "that the members had 

not been furnished with sufficient information to give them 

an opportunity to consider what was _involved in the resolutioiJ 

and reach ar.y intelli gent conclusions about it, .. 132 

In reply,the chc.irman stated: (l • • •  It would be impassi 

impractica l , to �i ve a.ny member a detailed description of the 

cost factors, the fi�ancial factors, the legal factors and so 
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on. I think that the membership has to take--put some faith 

in the actions of the Board of Directors: . • •  "133 
I should be noted at this point that in Garvie there was an 

open question occas�oned by the material comprising the 

notice itself, and furthermore, Axmith was financially 

invplved with both companies. In the Rudkin case there 

was· no question of a fiduciary breach or conflict and the 

notice·disclosed no discrepancies. In fact, it is arguable· 

that if the Directors had decided on this qourse of action 

without any outside assistance but had proceeded entirely,· 

on their own discussions and in the exercise .of their 

managerial discretion, the applicant's .motion would pro

bably have failed because there would be nothing concrete 

of which disclosure could be required. But here the applica 

succeeded precisely because there was such concrete material 

available. ·..:hat amount of material disclosure would have 

sufficed is not entirely cle�r. �r. Justice Einkson 
d ... t• . 131.!. 

quote rrom ne Garv1e case: · 

"It would seem that a summary, no matter how terse, 
of the �ninion of these three valuable witnesses 
should have been included in the explanatory letter 
to shareholders a."1d that sum:':'!c:.ry would have enabled 
a shareholder to exercise intelligent jud¥ment as 
to whether he should vote in favour of or against 
the proposed transaction.'' 

In the uresent case the reuorts uuon which the 
directors reached their decisions. were �ot available 
to the members before �he resolutions were voted 
upon. Instead the �embers were informed that they 
must rep�se confidence in the judgmen� of the direct 

Would it have sufficed to state in the notice that the 

incorporation was approved in a report to the Board of 
Directors 

counsel? 

and in an opinion by the Association's legal 

His Lordship does not enlighten us on this point. 

On the one hand, such information would have given a "terse 

sum:7!aryw of the opinions. On the other hand, this would 
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surely not enable a member to conclude where his vote should 
fall. At a practical level the decision·resolves itself· 

on:y if there is a substantially complete disclosure of the 
underlying documents_themselves. The net effect of these 

decisions is that the shareholders. when called upon to 

apprpve. directoral decisions, will once again take the 
course of the company in respect to each. specific action , 

linto thei r  own hands. In earlier times this might have 
been considered a usurpation of the management function by 
the shareholders. In the context of special.resolutions, 

however, i t  ar:tounts to no more than a reafft!.�.r.1a"tio."1 of the 

power reserved to the shareholders in general meeting to 

deter�ine questio�s of f�r.damental change in the company 

independently of t�e directors. 



There was co:::c autL;Or5.ty fur t�:.: ""Tie•:: t::..::t ful. invalid 

notice ·:::.mld :�ot r_e ce t:suri _ Y .. 

passed. t!.·lereon, 
(as restated i:-1 

. 13.' .y a·onlyil: -· the r.:::..e :..::: ?oss v. Harbottle: 
3u::-le�� v. �2 rle 136 ) · ;:;_·.:.a.t a plaintiff 

car..L:" ... ot coraplai..:1 of 2c:t;s which are vc:::!...:..:.::. if dc•r..e with the 
appruval of the najori ty of sharellolc.-:: rs or are capable of 
being confirmed by the na j ori ty. App�yi:�!G this reasoning 
in i1omandv v. Ind, Coone e: Co.1:37 Xe}:ewich J. held that 

even t�ough the notice was·insufficie�t for fQiling to 

disclose that be�efits uould flow to the directors, the 
resolutions attacked were nonetheless ca!_)able of being 
adopted by the s11areholders in e;eneral ::eetinc, and that tl1is 
had been done. Howe·.rer, the authori t�r of this case must be 
dou·cted., for it tre :::ts s.:: a .:ere i:::::e�',;.liri ty ·:;hat has 

1 1 - , 1 - -'- • ' . t . . . . t . 118 lt
. 

h usua_ ;.l oee;.1 ne_c. .Jo 2-VOl.c.. :·. :.1ee J.::: .s.::: �.:-::.::. �·Jr. .... a. lloug 
in ;;:ost cases i:::Jro 1)er flJtice ?Till ':)e treated. as :ne rely 
givin.g rise to a ri_;ht to avoid tl':e :.:::=etir� by_ the a.ffec"ted 
shazoeho lder ur.le ss he has 7lai ved b.is :=:-ight to notice. 

However, tiJ.e issue o:r: •:ihethe:=:- a :eetins convened on 
improper noti ce 2.� void. or voidable �oes not 2p)ear to .have 
bee� clearly settled. 
sue:.!.l a ilie:::t5.nc. is void :·.-�a:: be i:•Jli-a'2 .ro:ii. t.:.t: judgment 
of ;�artey �.J�A. i!l gra;r ::: .B1arr,_ :.t: .. .v. carlil;t39 
in VltliC.!'l the con_?aJ.y was :ge:rmi tte:'. t:J :r8cover assets 
.;o..,.o� a f'o-r-·r1er c::�a.,..e}lolder--1.; "l"'ecto.,.. :::.�:-:->v; ·i-n' ou··h aa W'::IS Q. 4- �.. - ........ ....., .. _. - --

...
.. •- ' - t - • - • - :..J (...t t Jo.,; I c.:;. 

:<e ,Ietcnce i'2i.Lc::�, no·:Tever, or: the narroVIe:r 

ar::ow1t to a !:ilee±.:.�.t,;. In the fol�:;·;:2.::1& ye ar t�:.e same ,court 

pro�;id.ed su. )Ort for the t:J.eory t!:2 ·; �:!prOl)erl�,. called 
n�eeti:"l;:: G are uere 2.:; void at_: e by 't7'�,.....-; , ... - a J·,.d.-... ent to - ..,. • '--,: ---� i..4 t;.;:�·l 

der:y re:overy fo:!' a 6.ecla:;. ... ation of C.:..7iC..endsa r.:cGillivr:J.y 
140 stc:.-:ed in �.:cGui:re · ,::.,arrester Ltd. �". C.:J.G.::m·:: 

m1.. o fac ... t'�"";t ...... e -.,.,ve -:. ...., .,..o�··r •o ll"'"�"" ·nusband to ..!.�.1'7 t, .... c. t.,J ... � ��. c::. .  �- ·'-t�' u 
. \,;:-ac .,. fo� .-,p.,.. �+ .., 1 ' ..:J, .,..,c- , ,...:; ' ·-eet, 1''·.::: ""'erve!=l to " � ··-.- c.-� '-•-··- l:L_.__ (,.J-- ... ,.. ---.....,� ..:; ...... 

shm·: t .. 1�t he -:7<:3 actil:£ fa'!' :Cer with he!;' consent 

,. 
CJ• 
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in thio :"'�"'d :::.ll :natters co:r:.:1ected ui th t..tle 
company, even t.�.1ouen the docu1.1ent had no leeal 
effect 2s 2 dele:-:atioY! of a director's aut ... lority• ..... . � 
0 • • • 

On the ot!"!er 11a!1d, it i� equally- clear that the 
meetinc is_ described as a directors' meeting, 
that o�e of the directors, I.:rs. Cadzo\7, was not 
present ar..d t�-:at no shareholders' meeting s o  
designated, was called_to d2al �ith the declaratic 
of a dividend in accordar:ce ·with the requirements 
of tne articles of association. 

• • • • 

The deterrnination of the whole questi"on involved 
in this phase of the case as I see it, is as t o  
wnether o r  not because the �r.;.eeting is styled a 
directors' meeting a.11.d !:.Ot a shareholders' meetin.s 
the profit;: distributed at that ti::1e must be retuz 
to the co�:9aL;T. 
I ca.n..11.ot think t�-!a t .the .::-:te�tion of all the 
shareho :..ders �-d. clire c cars shou:i..d be d.c.:t'eatec. 
by a o;-rr:or:;; d.escri_otio!'l e.:= -'::o the capacity in
which t�:ey .::1et. 
In B� .::x�=ecs �::1gineeri::.:,-· -:!Qr�r:s Ltd. . 1920 1 Ch • .  

it was �1e2.:. that '.7here t�-:e c.irecto:::-s ·,-;5-re t11e sole 
shareilol�ers of a conpa.�y ar;.d they e:!.tered into a 
contract authorized at a ::'.eetin[; c!::scribed as a 
board r:eeting, "tile contrr:e:t was v2.li-:'i. notwi th�tand 
that it -:-ou.lc1 only have �esn eaterec2. i!lto by the -
share ha ·.a_::::'!::' on t:1.e grour:-i th2.t it ·:::-.:;: the act of 
the inco::"?Or"J.to::"�-: and tl-:.e:." :-=-.uz t be ass�--:ed to hav 
\"laivec i::;:::..��-.-.ali tie� �nd to :1ave cor:.sti tuted a ::1ee ti. 
of sne�el:.J lG.crs • 

:!t 
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( 6) Assent and ':,'ai ver 

There is older authority for the proposition that 

a meeting need not even be held at all 1f all of the 

members assent ln writing the resolution.l41 Thi� 

proposition came to . be doubted in later decisions holding 

that such assents cannot be equivalent to a meeting 

although they act as estoppels against the shareholders�. 

Lir..�ley, L. J. stated in Re Geora:e Newman & Co.: 142 

Individual assents given separately may preclude 
those who give them from complaining of what 
they have sanctioned; but for the purpose of 
bindi�� a company in its corporate capacity 
individual assents given separately are not 
equivalent to the assent of a meeting. The 
company is entitled to the protection afforded 
by a duly convened meeting, and by resolution 
properly considered and carried and duly 
recorded. 

The quotation was approved by Har.rey C .J .A. in Gra:'i & Farr, 

· Ltd . v. Carlile. 1!:.3 And there was even earlier Canadian 

authority to support that proposition.144 

However, the question surfaced again. and this time 

before the Supreme Court of Canada� in Wal ton v. Bank of 

Nova Scotia. 145 In an action by the trustee in bankruptcy 

of Rid.eout Real Est.ate Ltd. to recover sums realized on 

securi�ies given by the company, the question·arose whether 

the irregular acts (without board or shareholder 

sanction) of the former president could bind the company. 

Spence J. was directly confronted by.the decision in� 

Geor£"e Newman &: Cc). and a number of other decisions finding 

in the other direction. The general trend of the decisions 

was to deny a company the right to complain of actions taken 

irregularly if there was unanimous shareholder consent; in 
whatever form. The Re George New::.a.11 C o. doctrine was 

restricted to the facts of the case, which revolved around 

an ultra vires ac�ion of the company, so that the remarks of 

Lindley L.J. quoted above must be considered as doubtful 
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Therefore, upon a consideration of the above 
authorities, I have been led to the conclusion 
that a corporation. when a matter is intra 
vires of the corporation, cannot be heard t o  deny 
a transaction to which all the shareholders have 
given their assent even when such assent be 
given in an informal m��er or by conduct as 
distinguished f"rom a formal resolution at a 
duly convened meeting. 

I would submit that failure to object or to take steps by a 

shareholder who has come into knowledge of an otherwise 

irregular and voidable transaction is acquiesce and consent 

to such an action.3y the ratio in Walton v. Bank of Nova 

Scotia it is not open to a later shareholder or liquidation 

to attempt recovery for nrima facie unauthorized acts if 

in fact all prior shareholJers had full knowledge of the 

act and acquiesced. It must be taken to have been an act 

of all the incorporators. 

The question of waiver thus connects to the question 

of individuashareholder assent, or may be seen as a 

question in two branches� ( 1) ·-nai vers of notice of meetings 

and (2) waiver of meetir...gs and formal resolutions. There 

would appear to be at least one point on which to distinguisl 
critically between the two; notice, as we have seen,involves 

s��arate considerations in respect of formality and part�cu

lar±ty in substa.'1ce. ';laiver of notice similarly can be -ta.kert 
to involve both waiver of timeliness and waiver of particu

l�rity. The first need not necessarily extend to the other. 

Thus waiver of time may not indicate a waiver of 

substantial notice, if in fact the waiver aniounts.to art 
acceptance of shorter notice only--for example, waiving 

the 21 days' notice provision if notice is given, say, 10 
days before the meeting. If the notice that he does receive 

is defective in substa."lce by failing to disclose with sufficj 
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particularity the business to be transacted� it 'is question; 
whether his waiver should be taken to extend that far if 
he appears at the meeting, participates, and only in the 
course of the meeting discovers that there was a failure 
to disclose a material particular. If my analysis is corre< 
a timely objection at the meeting to proceeding with 
that business should suffice to make any ·resolution in 
respect thereof irregular and invalid. Such an. objection 
should not, however, amount to a withdrawal of the waiver 
in respect of business of which adequate particulars were 
given in the short no�i�e, and the meeti�g ought to be 
able to proceed to deal with those matters. 

However, in the more likely case--since waiver is 

only a practical consideration where a small number const
itute all the shareholders--waiver will extend to both 
t�.me and particulars if the meeting. is convened by telephone 
and the general r:ature of the business to be transacted i·s 

made known. It is doubtful if the same high standards o£ 
disclosure can, as a matter of particularity, be required: 
in such cases. 3ut this is· not to say that a person who. 
attends a shareholder's meeting even on these terms is 
deprived of his right to object if the meeting proceeds to 
deal with a matter which he believes was misrepresented ·or 

the ramificati.o�s of which were insufficiently disclosed 
to him. His sa::!..va:ti:m, hov:ever, �us-e be in a pron:pt 
objection and ref'..lsal to participa"te further. It is likely 
that in all too r:1any cases a shareholder who harbors an 

objection in his heart will feel sheepi.sh and cowed by 
others and fail to avail hir:tself of his: remedy •. 

It is clear that a proper objection taken at a meeting 
is itself capable of a waiver if ti':e shareholder participate: 
further. In Gr;;w v. Yellowknife Goldmines Ltd •146 the 
chairman was alleged to have impro.perly adjourned the annual 
meeting, over the objections of so.:ne shareholders. The 
same sharehol·ders participated at the reconvened meeting and 
were deemed there·oy to have waived the irregularity. 
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In cases where the waiver is not to notice· but to the 

meeting itself, it i s  clear that all tts shareholders must 

be taken to have a transaction, the essenti als o£ which were 

known to them. In the Walton v. Bank of Nova. Scotia case 

the
_
pr�sident was the sole beneficial shareholder . In 

the various cases discussed therein, the shareholders 

were invariably completely familiar with the nature and 

effect of the transactio�. In principle, then, there can 

be. no assent to that of which one does not have knowledge . 

The question arises herein, whether, if a minority· 

shareholder assents to a directoral action' which is not. 

disclosed to hi m , _ the company i s  then not bound by the 

transaction. I would submit that a shareholder �ho assents 

or acquiesces without taking ad.vantage of the company meetine 

procedure ought to be taken to have inquired sufficiently 

into the matter to be certain of the tr.ing he is assenting 

... to, so that only a deliberate deceit and not " innocent 
non-disclosure". can vitiate his consent. This would 

effectively place him in the same position as he would have 

been at the prop er �eeti�g if he had as ked the appropriate · 
questions to clear up any areas of concern or uncertainty. 

Clearly the law relating to waiver is important parti 

ularly for small, closely-held companies . �·a th this 1n 
mind sane of the newer companies legislation has incorporated 

specifi c waiv e '!"  provisions , the Canada Business Corporations 

Act again leading the way. The Alcerta Companies Act does 

not make speci fic provisions for waiver , nor does Table A, 

although, of course, the articles of a company may so 

provide. The Al certa Companies �.:anua.l states that a 
147 -

"waiver in writing " is required, but there is no 

statutory authority for this. It should be remembered, 

however, that the waiver provisions CIS discussed in 
Wal ton v. :Jank of ;�Qva Scotia are common law principles which 

are not in any way overrid den by the present act. . They 
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apply equally in the other jurisdictions, insofar as they 

are not inconsistent with the statutory waiver provisions. 

Thus the new E.C. Companies Act provides in s. 166: 

166. Every company shall give to its members entitled to receive notice of a 
seneral meeting, not less than twenty-one days' written notice of any general : · 
meeting of the company; but those members may waive or reduce the period I 
of notice for a particular meeting by unanimous consent in writ!ng. 

It would appear that only waiver in writing will be a 

proper waiver of notice. Quaere , however, if no meeting 

at all is called, and a transaction otherwise requiring 

. shareholder consent is unarlir:1o1.;sly asseoted to. This is 

not waiver of notice, but waiver of a meeting and formal 

resolutior.. and '.V:J:.tli see"'l to ce caught by the ratio in the 
Walton case. 

The :S-.C. Act generally shows 2� large indebtedness 

to the U.S. �odel 3usi�ess Corporations Ac t. Similar 

wording, in �ore circumscribed for�. ·is found in s. 144: 

SECTION 144. "07 f.JVER OF NOTICE 
vVhenever any notice is requ.i:ed to be given w any shareholder or d:.rector oi a corpora::on ur�der the nrovisions o£ 

this Act or :.::1.der the p:·ovisions oi t!-:e a<tides o:r i:1con�o:atio11 
o:· !Jy�Iaws_ of the t.:•XI�OrCJ.tion, a \':�in.:r :.h(;rco[ in.writil�g' 
Slgnca by ti1(; person or JX.:rsons cnt::ied to snch notice. \Yhcthcr 
before or aiter t.he time stated thc.:rein, shall l.Jc equivalent . 
to the giving o£ such notice. 

There are a �umber of states that have adopted ·. 

i 

I 
i .  

similar legisla.tion, as set out in the foll-:>wing extract. 

r-;ote that Ohio and Jkl:::.horna go beyor:.d waiver in writing: �48 



(7) lVai1:er of notice. Florida, Idaho, Kentucky, i\!assachu· 
setts, l'tlichigan, :'.Iinnesota, Nevada. Ohio and Oklahoma state 
the notice of a shareholders' meeting may be \Vaived by written 
assent. See generally ser:tion 144, \Yaiver of Notice. 

Ohio and Oklahoma also provide that notice may be waived by 
the shareholder if he attends such meeting. Ohio expressly 
states that notice shall not be waived if the shareholder protests 
his lack of notice prior to the commencement of the meeting. 
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An important addition to the 1969 Revision of the 
Model Business Corporations Act was s·. 145, which was 

substantially adopted in the new Canada Business Corporatio. 

Act: 

SECTION 145. ACTIO� BY SHAR.'!!!-IOLDERS 
WITHOUT A MEETING 

Any action required by this Act to be taken at a meeting 
of the sh�n.:holdcrs o i a corporation. or anr acdo:1 which may 
be take:: at a !l:ccting- 1)f the sb�:-cholclcr�, -rnn.y he taken w�th
out a nwc�!n�- ii :t m:1�v:1t in \\Titin�. sdtin:�- f(lrth the action 
so taken, shall he :-.:�·I:ccl hv ali of till· �han·ltuldcrs entiilcd tn . - . 

vote "·ith respect to the subject matter tht.:rco£. 
�11ch rm:;-;t•tlt shall hn. n· the.: S:tlllc <:!Tcct a� a nnanimons Yotc 

oi s!iare!lo!dc!·s, and may be statctl as 6Uch in aay articles or 
document filed \vith the Secretary of S tate uncle::- this -..-c\.ct. 

The source of this sec tion �ay be in the California 

:s·usir:.ess Corpor::.'::ions �-?de. where section 2209 provides 

a cc:1prehensi ve ·,·;ai ver statemen-c, always, howe-ver, requirin@ 
appro-T:J.l in 

. .... . wrl.�.J.r..g: 

§ 2203. Y�l!d:!.tion of meeting defectively called or noticed; 
wD.iver, conse�t. :!p_droval of minutes. T'ne transactions of any ·meet
ing of shareh;:;:c�ers, hmvever called and noticed, are as valid· as 
though had at a meeting duly held after regular call and notice, if a 
quon:m is pre:;ent eit::er in person or by proxy, and if, either before 
�-:- aft��· the meeting, each of the persons entitled to \·cte, not pres
�nt in p2rsJn or by pro:-..-y, signs a \\Titten waiver of notice, or a con
sent to the holci�r:g of the meeting, or an approval of L"le minutes 
thereof. All st:ch "·::t!vers, consents, or approvals shall be filed \\ith 
the cor;,Jora te recorc�.s or made a part of the minutes of the meeting. 
E.x:;cutors, administl·ators, guardians, trustees, and other fiduciaries · 
entitled to vote sha�·es may sign such wah�ers, consents, and approv

als. (Stnts.l9-!7, c. 1038, p. 2342, § 2209.) 
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·Finally 1 the Canada 3usiness Corporations Act provides· 
in s. l)O: 

1:10. ·Waiver of nnlit·c.-A Rlull"(�holcll•r and nny otht�r person 
entitlr.d to nttnnd n meeting of Rh:trC!holdcr!'l mny in nny mnnnar , 
waivC! notice of a mcC'ling of shnrcholclerR •• ancl nt.t.endance o.f an� l 
such person at a meeting of shareholders ts n watver of nobce OI \ 
lhe meeting. except where he attends a meeting for the expresR 
purpose of obj ecting to the transaction of any business on the 
�rnundR that the meeting is not lawfully caUed. · 

This �ection eliminates the restrictive wording of 
"written waiver" by providing for waiver "in any manner". 

However, the Act deals more restrictiveiy with waiver of 
meeting and for�al resolution by providing specifically 
for resolutions in writing sisned by all�the shareholders. 
This may be taken to occupy the whole field and thus over
ride the Walton decision: 

•· 

136. (1) Resolution in lieu of meeling.-Except wh_crc n writ
ten statement is submitted by a director under subscclJon 105 (2) 
or by nn nuditor under subsection 162 (5). · 

(a) n rrr;f'lution in :..Vriting signed by nll the s1u�reho1dcrs en
titled to vote on tht!t resolntion at n rnectmg of �hare
holders is ns valid as if it had been passed at a rneetmg of 
the shareholders: and 

(b) n resolution in writing dealing with �11 matters required 
by this Act to be dealt with at a meetm� of shareholder::�, I 
and signed by a11 the shareho_lders entitled �o v:ote nt t�a.t I 
meeting, satisfies all the reqmrcments of th1s Act rclntm� ! 
to meetings of shareholders. 

(2) Filing resolufion.-A rop:v of every rc�olntion rl�fcr!'t!!l to 
in subsection (1) shnll he kept with the minutf:'s o( lhc meetings 
of shareholders. 

One final provision of interest ought to be dealt 
with u:1der this heading. .3elow is an amendment to the· 
Delaware Corporations Act of 1969 that goes further than any 
of the other sections quoted above, by getting rid. of the 
need for unani�ous �onsent, so long as a required majority 
of shares consent and the rest are im�ediately notified: 











1enta or by ordin:1ry notice. in the case of !ihsreholders
. 

not en�it
.
led

. 
to 

Yote. The Commission was of the opinion that �ubsequent �Ot1f1cnnon 
should not be required v.·here all shareholders enutltd to no��e �re ad
rised initially-just as they are in the case of a proxy sohc1tnuon--of 
the prooosed action. . Paragraph lll:5-6(21 (d) permits the revocation of a written 

_
c�n-

sent within certain "limitations. It should be eompared. to the prO\"lSIOD 

fA subilection HA. :5-19 (1) permitting re,·ocation of prox1es. 
. 

Subsection 1·1.-\.:5-6(31 has been modi!ietl to t•ermit a
. 

w�tten ;·e�?rt 

of inspe.::tors to be filed ill the eorporation's minute book 111 heu ox filing 

the actual consents. 
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It may be argued that such a policy is favorable to 
closely-held corporations beC"�use it corresponds with the 
reality of the nature of controlling blocks and avoids 
the expense of �eetings� However, I would sub�it that this 
takes an overly cy�ical view of the purpose of shareholder 
meetings. A �i�ority s�areholder may weJl know that in 
voting power r•e is bour .. d -eo lose his cause, but an essential 
incidence of ow�ership with voting rights (and, as·I have 
p:.:.·eviously argued, of equity participation·� �) is a. 

· ·right to question, to speak and be heard. to proceed in the 
!, ho-pe that one r.1ay sway the minds of one • s fellow share-· 

holders. 
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III.CONDUCT OF THE fi:EErriNG 

1) Parliamentary Procedur·e 

The actual conduct of company meetings must be seen 
as quasi-parlia�entary in nature, and although the same 
level of formality need not be present. the meeting must 
nonetheless be conducted according to accepted usage and 

common practice, with all those entitled to liake part 
being treated with fairness and good faith.1 9· While 
strict compliance with parliamentary procedure is not 
necessary,15° nonetheless, to the extent that he is not 
guided by provisions in_the statute, memorandum or article, 
a chairman should follow as nearly as pracQcable the procedu . 

.&' • •  1 1 . .  b d. 151 o� mun�c�pa and par 1ame��a�y o 1es. = 

One of the several grounds of judgment in Lumbers v. 
�52 Fretz� dealt with the �uestion of parliamentar� procedure 

in relation to the claim �hat after the plaintiff withdrew 
from the meeting there was no longer a quorum as required 
by the articles of the co�pa�y. The r elevant article reada 

4. Quoru�: At al: �eetin£s of shareholders a ouoru.:n 
sufficient for the transaction of business shall 
consist of not less than five shareholders uresent 
in person and representing in person or by proxy 
a majority in interest of the· company. 

In :fact, after "t:-.e withdrawal of the plaintiff and the proxie 
he he�d. less t�an one-half of the issued shares remained 
represented. Al�hcugh cou�sel for the defendants argued 
that a withdrawal of some shareholders would not operate to 
break the quorum, ·:iright J. held: l)J 

My view is that meetings of shareholders are to 
be governed by the same rules as to quorum a�d 
procedure as apply to parlia�entary and municipal 
bodies except where the statute or by-laws otherwise 
provide. 



On appeal the defendants argued that the shareholders 

had aO:::Juiesced and should now be estopped ·from denying the 
validity o£ the by-laws,154 

alleging l 55that the plainti�f 

were inactive in repudiat ing what was done at the meeting 

in the period £ram the 15th o f  July to December. The 

appeal. was dismissed. The trial j udge had in fact found 

that there was act ive protest. While this and other 

findings ·Went again3t the defendants, it might well be 

questioned whether in a proper case such laches and ac�uies· 
cence should not constitute a waiver of formal meeting and 
formal resolution. 

2 ) Chair�an 

In view o:' the quasi-parlia;.'lentary na ture of the �aeti1 
'C 

the chair.nan is ·:nder �- O'.:""::t to act judicially. T�is, at lE 

appears to be the law in :anada, and it appea�s to be a 

peculiarly C:ar.a!J ian developed branch of Co!r!pany Law. The 1� 
case is 3luechel and 3�ith v. Prefabricated 3ld�s. Ltd. and 
Th 156 ?1 . .... . �.- � . t' f' ,... . . 

b t o:nas. · a�n �.. li ..1. :JTILl. !"'.. was o_ '...rer:-nan or1g�n. u 

naturalized Sanadian. �e came to the neeting of the co�panJ 

in 1943 to vote his own s�1ares and as proxy :,.older for 3luec 
The chairman had receivec ?.. letter fro:-:1 the 3urnaby police: 

sergeant-in-c�arge that 3�ith was reporting as an enemy. 

alien--a class of shareholder disentitled fro� exercising . -
votin� rights. Cn this s�atement being �ade at the meeting. 

3:ni th ·:iid not de::�; "this, c·.�"t alleged t!la.t Tho!":las--the chair-

��n--knew that �e was n�t�ralized qs a 3ritish subject. 

Tho�as did not �ecall the conversation. A speci�l resolutic 
was passed at t!le r:teeting which, if the plaintiffs' votes 
votes were co'.lnted, would have failed . It was la ter a.dmitte 

by the company t:;at the :plaintiffs'votes should have been 

cou!'lted and that the resolution should be declared null and 
void. The plaintiffs now sought general danages against 

Chair�a.:1 rr·ho:1as. .:ac?arlane J. found no malice in Thomas.• 
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actio!l, "cut an ho!'1est atte:-:rpt to do his duty in what he 
" 

considered the best interests of the companye The claim 

was founded on the propert::· right in t he vote, an i:npingemen· 
1'"'? 

of which presumed damage. ; , The defence, which succeeded, 

was that a chair�an of a shareholders' meeting, is acting in 

quasi-judicial capacity, and that no action for damage (wher1 

there is no malice) lies against such a person. His Lordshi: 

considered the duties of the chairman to arrive at that 
1 . 158 

cone us�on& 

'"Unquestionably it is the duty of the chainnan, nnd hi .. 

function. to pre=-cn·c onlcr, nnd to take care th:n tbl." 
proceeding!' arc cond urtcd in a. proper manner, nnd tl:;:l 
the M'll"'C of the m...:ctin� is prop�rly ascertainc1l wi:li 
rcganl tu any qnt::.tiun \\'hirh is protrerly hcfun: tl:l· 
meeting:" Vid.: Ch!try, J. in Xatimwl JJ-:�·,·iiiu!�s Sodl·::: 
;·. Syi�L·s [1894] 3 Ch. 159, 63 L.J. Ch. 90Ct 

If he is to see that "the cause of the meeting is pr11p�o:rl:· 
asccrtni:�ed with regard to any question which is properly 
bcfon: rht: meeting," ht: c�n do this only hy seeing that n�1l:· 
the per;o;nns entith:d to \'Ot�. ·Yote. Ordinariiy the ri::!ht tn 
,·ote is ddermincd hy reference to the registl!r of share· 
holdcrs, hut it is cle�r he:-e that if the . plaintiff were an aiit:n 
�-ncmy, his right couid 1<11t h�: exercised: Robscm ;:•. l1r.·u:i.·r 
Oil a11d !'il•;.· Liue Cu. �FH5] 2 Ch. 12-+, at 136. 8..J. L.J. C::. 
G29. l• w�.s thl! dttt\' c-{ :ht> chairman then to ma1.-c thi=- <it.'t'i·. 
:;iun. It w:::' a dut\: in::·P�ed on him In.· Yirtuc of hi� (.Jliict:. 
That is not cuntest�d. i.'be complaint i� that he erred in the 
decision that he:: mad!:! "·ith the result that tht:! yotes of tl::: 
!•laintiff \\'crt impropt::�y excluded from the count. 

The n�:xt qllc:;tion \Y!lich ari�c::s is \\ hcther the chairman. :�: 
the particu!a� duty l1ci:�� jH.:rformcd l1y him. wa:' act�ng- iu ·' 

juc..licial or tf/IOsi-jm:ici;:l r::tpacity <lllli whdher F he \\�l!'!o � . . 
acting he is cntith:d to ::11:mmity. whcrc it is found ;:J.S I ha' t.' 

found hc.r: that hc ;:,:: �t; \\'ithout malice. I h<•s·.! not 1Jccn 
refc:rrcd :o ::ny ca�t::5 :1: \\'hi eh it h4t5 he .:n hdtl th-at a chair-. · · · ' · I n ·!. man ot a cr.n1p:my �1:•:..:::n)! 1::0 !'n entittt.:G. n ' IC ,•suit �· . 

.\lcJIIIrra1• { 1�81) .2� Cr. 5J3. ;�[ 337. \·icc-Chann·l!ur - J 
Proud fc,ot in Umari• · ::dtl that ;o;crntinccr:i w ltn w�re rallu! 
Ll}J<lll tt• c•.•n::-idcr an �:;;n.:�.:r:�cnt :1fCcc!ing the right to \'t•lc "i 
.:.hareh.,:dtrs oi a cr.n�l·any \H:re acting in a qu.rsi-j\Hlkial 
capacity: 

••. \:0 scmti.neers t!lc�· had to ch:tcrminc what ,.rJtcs thc' 
\\'•Jlilcl ren:i\'e or tb.t �\'ere entidcd tu be cast. TIH:i!" du:; 
was �'; some ex ten! a j mlicial C•':'!e. It was r.ot mcrl·:) 
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ministerial, for, it so, the,· wouh.l h�•e reccin:tl or �in:n 
efft:ct to the YOtl! of the �1laintift on hi� !.071 share:". " 

while they only nllom:d hi;n to v0tc on 271 �hares, a \"uh: 
that would ha\·e m·t.:;c•W1c.: th.:·�" on the CP!'ositc· 5id�.:. 
The\' also (ktcrmined, it ::m:.! b·� :t":-llll.t.:ll iwiicialh-, r�.:•t . - . 

they were not Tlound to reg-ulate the votes by the st(x·k I 
bcK)l�. which would ha\'c hccn equ:l!ly d�.:cish·e in fn\·or uf I the plaintiff's contention, but decn1ed themselves at liberty, 
apd bound, to peruse and construe, under the advice of 
cnttnsel, the! agreement of 6th July, 1880, a.nd to clecidc
thOlt there was a present trust for the benefit of :\tc
liurrny, Scarth and Smith, ami nlso to determine that 
these cestuis que trust were entitled to Yule i.11 rcspcl·t of 
the shares so held in trust." 

In that case the election ;vas set aside on the ground that 
the duty of the scrutineers was in contlict with their intcrc!\t 
as candidate::s for re-el.t:ction and the <1uc::sLion oi thdr 
immunity from a cln.im fur tlamages was 1�ut lli:<cussctl. 

I do not think that the li:tl�ility of a chairm;!n_at a :;t·nt:r;ll 
meeting should be put on any. higher TJasis than �the liahiliry 
oi a rctumiug officer. 

.. 

t His Lordship was confronted by the fact that the office 
t of the chairman is not concerned with public rights or 

public duties. �e found support in the fact that the area a 

mixed adminisi;rati ve judici
.
al acts was expanding in law: 159 

It wa:; contended hefun: me that T v::cr �·. Cllil1, Sl!frtl, 
I i.!.pplies only where there has �t:en a statntory authortty ��_n:n 

to a public of1ict:r. I agree wa.t on the f�ct:i :hat mse. 1s ft.o : 
Iimitcll. The question then arises a5 to \Yllether protc�t:on 1:

to be affon.led on the !Ja.:;is .of the :1ar.tre of tl1e .:et uonc or 1 

ret1uin:u to be dont!. or on the .!1aturl.! oi the tribunal. There 
are of course, tribunals of the n,'!.t un: uf a Court "b !aw'� to 

• . . . rl • ...h whose ofl1cials ab::;olute Immtmr�y :s �xtenr ec. l .e:-e arc 

also bot.lies who:'e duties are ptlrdy acrr.i:-:istrath·e and. :o the' 
• • • • ;:& • t T'l •I 

officials of th:.:::e no degree or �mnmT'tty IS -auorc.v!u. : •tl� 

there is an intermediate cla�::;. The r���rnt:d editor of �mztlt'.,· 
Lc•trdill•! Cas•.,· .. 13th t:�l.. at p. 4-+2. s<:y:' that the prectse _:m::t 

• �_ , 1 • tl" · ·I.,·· 1·� · "'O" l>een 4 .... t,:t••"tl,·c''' 
rtecup1cu n· cases ot 11s c .. �� , .•. � •· � . • ....... .. ,_ • .. 

defincll a1:d ca:1 prL1h:�hly h!.! L'n!y ::�o.:-l.;:c_d _c-..:t by the acctmmb

tion of decision!' upon ,·ariuns ::t::t:cs ot ract. 
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(In Tozer v. C hild 1 6 0 �n action for damages against a 

chu!"c?lwarden having refused an eligible person the right to 

vote in an election of vestrymen was dismissed because the 

duties of the warden were "neither entirely !'llinisterial nor 
wholly judicial") 

the definitions by 
r·•!acFarlane J. found further support 

Lord At�inson in Everett v. Griffiths 
. . 162 

to extend the meaning of "jud1c1al"r 

* * * In this com;t!'Ction the 
tenn •jtu.licial' does not necessarily mean the �tcts of a 
judge or oi a legal tribunal sitting for the dctt roo:::�=��:!Jn 
of matters of law, bt1t for the purpo::c of thi:;; qm:sticm :L 
judicial act seems to be an act done by a cr•!nilct�nt 
authority, upon eo:1sideration of the facts am! cir
C".Jmstances. imposing liability and affecting the ri:,:!'!t� of 
others * * "' ., 

le: 
I am not unawa:-e oi t!1e fact th<Lt in E�·cr;-n '-'· Gr:'f?'I!lzs. j' 

sut>ra, sen::-al of the �e:-�n�cd mcn:bcrs oi thl! Ht •u:'c in tcn'!!:i , 
limit wh:�t they Sil)' to persons acti.ng in the cx.:n:i:-.t..: of a I 
public duty. If it were clear that :1 chairman of ;:. �cnc:-a! r 
metting of a company · • ..-�re presiding um!�:r the pr�1\:i::-i•ms ! 
oi a statute which in terms prescribed his dttti�s. then it wuu!d · 

nppc<tr that there would In: no doubt that a Ut!ci:.;inn st:ch as 
the one he made hert!. �f matte in gnnd faith. would Tu.: 
protected. 

I hnYe aireadY deal� with the duties of the chairman. I 
�cnf�ss, w!1e71 r" apply t?1e definition of a judicial act abon: 
�et ot�!., I can se-e no �tilJst:mtial difference between the posf.. 
t ion o: :;. chairman of :::. genera! xr.ee:ing- oi a co!npany ' -' I ' . . f I • 1ncorporatcu unc er t!1e �·rons10ns (.> a statute suc.1 as tne 
Com"'!'!l!i�s Act rent!ired to make dt:dsions of a it:tiicial Jlature • • .l • • • • .. <in�� �!:at ot a cha1r:::C'..n r·"es:dm� :n :.m ei!!ctton et Yestrymcn 
;:s �n T!.':�·r -.:· . .Clziid_. S!!f'.,.C. 

! tlo :'!Ct �:mw �ht'.: : :�eed go :further in this c::1se thau to 
S:t\' tl�;,t I think the ac!: l'f the ci1�irm:m !sin t!H! ."1:ttt!!"c ai a 
jn;liL·ia1 art ;::11! th:!: h�..· ::':.•'nl<l h� t:J1tit!t.:•l. i i he :u:t.; in ��,o�t 
faith ;"�tl w�:!!0ttl �!�:l�ic1.:. :!s 1 h�Y·.: fut'!'tl h� ha" in thi::- ca::-e. 
':) 1•e �·::ofectctl f rl'm E�uiiity. 

in 
161 

One senses just the slightest uneasiness in this decisi 
in the second full paragraph above, because the companies st 

utes then exta��. like o�!" present Act, did �at put the· thai 

man under a statutory ±1ty. Clearly this is an area in whic 



any -do�.Abt can ":e removed· by s '1:a tutory e11.act:-1e!1t-. 

The 3lue��el and Smi�h c�ase was followed in a 

subseauent 3ritish Columbia c�se, Johnson et al. v. �all 
et al : t63, in ·.·1hic

-
h the chai:.:::-:-:H?l was hel d to have failed 

ac�. judic iall�l· ':l!1en finally after J years the board 

to 

called an annual shareholders �eeting under the threat of' 1 
action, the chairman had-a leg;al opinion prepared beforehan1 

which disputed the validity a:: a proxy given before the 

meeting by t!1e Canada Trus-::: Co. By rejecting the proxy 

at the :>1eeting t!'le chai�ma n w�s able to assure election or 

his cronies as directors. �·Ti:...:son J. held t!'lat the proxy wa� 

Vall.,..: � ....,� -'-l-.::: • ·�Q .... ha!- an :.:�11 ·"""' ;1 .... � ... "' "'a"�re ·.;.· ·::. •• ..,. I,_,_,J .., •• � ._., . .:... !.:"! I .... a.. ' _::., ... . _-.q '-' ' " -1 n. 3.. proper 
inquiry164 " • • • if :'1e ''!'=:'e - honestlv concerned 
as to the vali,i: t�/ of ..... ,c �.. .. - prox ;y �e would rna�:e some inquiry.• . 

� 
Re co�tir.ued:1-� 

I 
A ch:ii.."''!"...an who delighte<! in teclmicalit:r. or who \...-anted to. 

retaL.">I cor.trol of the compa..�:r. rrJ.ght ru!e that 5uch a proXJ-·1 
was not acceptable because :ae had no mearu; of knowing th01t I 
the statement regardL'I'l6 aut:-:-�tion was correct. But, if he! 
11.·ere a ch.airman hone:,-tly cc:::tcerned as to the validity· of the· 
proxy he wou!d make some ir4<:.:.irj.·. . . . 

... -·When he 5a:w the �..al of the COir.p.any, knowing it was a 
. 'Shareholder, he would not a;:,sstml!:! that it had been iTiega]ly 

. affixed but 'i1iOul� at the Wor".J::. mquire. · As said b�r my brother 
Macfarlar.-e, J . .in Bluechel. ar.::=. Smith t•. Prejabri�eri Bu:ildir.gs 
Ltd •. a.nd Thama:s [19-�5j 2 v;-:.-.-a 309. at 317. the ch.ain:nan at a • .. ... : - �* 

meeting of a company inc.orpc.:ated under the Co:n;:anies .Act of 
British Co1m:,hia acts in a jue:..t.cial ca:pacity. Therefore he must 
proceed judicially. The cha::-� clid not do so. He acted f 
without any conside..-ration wr.ztever of the main point in is::.--ue, . 

whether the seal of Canada ::-!"U.5t Co. had been affixed. to. the 
proxy by authorized persons. Ee assu..--ned that it had not �ten · 

the mpst casual sort of inqu.t-:;?· would :P..ave elicited the informa
tion, now �ore me and unco�tradicted, that t.�e contrary was 
the case. I am bound to say, ;... �though fraud is not pleaded here, 
that. under the circumstances. of th.is case such a.'l act S.."!lacks 
of bad faifr.... If it is to be a=.:..-=:ed the a!fu:mation will have to 
Pl oceed frm::::l. SOI!I.e ot.her SOl.ll"':::Z t..'lan me. 

· 
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The case is illustrative of the par�dox 
that the person who is potentially the most interested 
party is a control struggle, for example. should also be ex1 
to perform judiciously. There is an inherent conflict in t! 

�otion that cannot be resolved unless the chairman is a 
relatively disinterested minority shareholder elected at the 
meeting from the body of the shareholders--but 'this is pater 
impractical as the position requires considerabie skill whic 
can· only be gained from experience. Gower has written:166 

Good chairmen-are as rare as good statesmen--and 
almost as valua":Jle, for whether the meeting will 
be lo�� and drawn out and inconclusive or short an 
decisive, depends unon them. = 

Considerations such as these must have been in the mind 
f 0 .,... 1 "' f" A · · t t r· t � t• ·· · h f" t J> o • �. ennox, �.v . .  ssls an �as er OI ne �lg. �our a� 

Justice of Ontario, who determined the reference submitted b 
the Court of Appeal to deter�ine "who are the duly elected 
directors of Yellowknife Gold �ines Limited at present 
holding office" in Gray v, ::ellowknife Gold �.:i!'les Ltd. and . � 
"0 ..., 1 t. __, ":! d. - . . -4- d ( ,. 1 ) 1 7 �ear �XD ora lon anu �a lU� �lml�e . �o. • -. 

The Assistant :.:aster considered the decision in the 
Bluechel and s�ith c ase , �ut carefully avoided the exact wor 
in deter�ining ��e nature of �he chair�an's positionG It is 
to be noted t�at he limits it to one that "approxinates • • 

a quasi-judicial position" bJt that this standard may be 
"too high when matters in •.•1hich the chairman is actually 
interested are being debated"a 168 

The third question I have to decide is v·hether l\Ir. Swanson 
disqualified himself as chairman. thus justifying the action of 
the shareholders in electing a chairman in his place and proceed
ing with th

_
e e!ection of directors. Before re:_;e,ving the facts 
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leading up to the action of the shareholders. I prop� to con
sider briefly the requirements of the position of chairman. It 
was laid dawn l;ly Chitty J. in Sationul D1eeTlings Society 'li'. 
Sykes, [1894] 3 Ch. 159, that the duty and fimction of a chair
man is: (1) to presen·e order; (2) to take care that the proceed
ings are conducted in a proper manner; (3) to ta.ht: care that 
the sense of the meeting is properly ascertained '\"\oith regard to 

,. any question properly before the meeting. Mr. Gale dassi:fie5 . 

the position of chairman as quasi-judicial. That may be placing f 
the standard too high when matters in which the chairman is lj · 

a:nzan?' intereste� ar: being �e!Jated: but � trn: exercise 9f the f \ 
discretion vested m him, and m making nniLgS m ·the cam-se of ·1 
his conduct of the meeting, the position at le!b-t appr. o:timates 

I that of a person occup�ing a quasi,-judicial position. Due; no 
doubt, to the high standard required of a chairman,. he is afforded ', 

some protection in the performance of his duty. In Bluecncl and. 

I Smith t'. Pre[ab1·icatcd Buildhzgs Limif�d and Thomas� 61 B.c.R. 
325, [1945] 2 W.\V.R. 309, [19-15] 2 DL.R. 725. a chairman · . 

successfully raised the defence of qualified pri\ilege i:n an action 
· 

claiming damages for defamation of character. The po-.�·ers of . .  

a chairman are extensive. but the shareholders have at least 
one notable safeguard prm,ided b:; statute? in that s. 49 of the 
Act prevents a chairma..'l adjournir..g \\ithaut the con..�t of the .• 

meeting. · 
_-· �··-:;: :. :.' ..... <:�����-�:!� 

Although Swa nson had properly been electe d to the chaiJ 
... ' mee�1ng, ne was no longer sure of his te n�re on the cha: 

and was relyin€ on his "statutory ri:rht" as vice-president 

(replacing the president) to hold ��e chair (he was. in fac1 
only a de facto directo!'). How-eve!', by refusing to appoint 
scr,;ti:i.eers on a :;Jell, "S·,.tanson �a:: a·r;andoned. any idea of 

1t:� 
exerc �.sing a proper discretion".- - · On a :1otion to. adjourr 
Swanson in a qua!".:.ary-- simply sa� ·:.o·nn for 30 Titinutes . 

Swanson having failed to take an action. the. dissidents· 

elected their own chair�an and prcceeded with the election 
of d i:-ectors . ·r!'lis was held to :;ave been validly done; 
for " the chairman should not be per�itted to defeat the 

purpose for which the �eeting was called by s topping the mee 
or stepping the procedure provided for the transaction of th 
busi!'less before the :ne�ti:1g." 1"0 
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One further Ontario case deals with the quasi-judicial
. 

nature of the chairman's position. and recognizes that he 

cannot make use of his peculiar powers to gain for nimself 

as dire ctor and shareholder an advantage he would not other

wise gain. It s�ould be noted that although the court was 

directed to the quasi-judicial nature of certain directoral 
acts, the decision is based (1) on the narrow grounds that 

the directors are trustees of the corporation, ·and (2) that 
a chairman•s tie-breaking vote to his ·awn benefit at a share 
holder's meeting is a breach of duty as a director. The cas 

Re Bondi 3etter 3ananas T�d.171 concerned a motion for 

winding-up on "jt;st 8.nd F?quita"ble" grounds of a retail COP.lpa 

whose two shareholders were deadloc�ed about the future of 
� . 172 the ous1ness: 

Counsel for 
Bondi contends that when a shareholder submits a transfer of 
shares to the Board for its appro.-a!, the directors must con
sider such ap�'Jlication in a quasi-judicial capacity-. They .are, 
for the purpose of considering the application to transfer, 
trustees of the corporation, and have no right unreasonably 
to -refuse the application to transfer. In fact they ha.-e no 
right to refuse the transfer on any ground unless it be on 
grounds personal to tb.e transferee. 

CoUllSel for Bondi contends that if there is a deadlock in 
the company's affaL-..s that deadlock can be broken by the · 

follov;ing route. He proposes to call a meeting of the share
holders of the corporation and, by nrtue of the protision of the 
by-laws which enables the shareholders to remo.-e a director 
during his term of v:ffice, to move at the meeting a resolution 
remo.-ing the Yallnrio5 as directors and if there were, as uo dnubt 
there would be, a tie .-ote on such motion, to use the chairman's 
casting vnte to carry the motion. As Bondi is the president 
he would be chairman of the shareholders' meeting, and would 
cast the casting >ate in favour of the motion. The Vallarios 
thus being removed from office, it is proposed that the two 
new shareholders be appointed in their place and stead, :follow
ing which Frank S. Bondi would have control of the Board, 
and would be free to carry out his news and methods of doing 
business without hindrance on the part of Yalliu'io. In this 
w-ay the so-called deadlock in the management of the company 
can be broken. It is contended that so long as there is a way 
open to break a deadlock, the company cannot be wound np 
an the ground of deadlock. There are many reasons which 
make ir. to m�- mind. dou'!::ltful whether Bondi can secure control 
of thP Board by this route. For Bondi to use his casting vote 
as the means of gh-in:r himself control of the company is a 
greater brear:h of duty as a director than the unreasonable 
refusal to consent to a transfer. 
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))Selection of a Chairma� 
The Gray v. Yellowknife Gold :.!ines case, discussed 

above, is illustrative of the proble;as involved in 
selecting a chairman for the meeting, for he can be electe 
by the mee ting or hold the of'fice as of right by statute 

or by-law. In that case, in the first instance Mr. 

Swanson was elected by both the a.rmual meeting of May 17, 
1946, and the special general meeting to confirm a by-
law increasing the number of directors, which was held 
immediately upon ad j ourning the annual meeting. The annuru 

·meeting, for the purposes of electing directors, was 

ad journed over to September 12, 1946. -·The validity 
of the adjourned meeting was eontested_by the insurgents, � 

� 

o btained an injunction pro hi bi tir .. g tl1e ·defendants " from 

acting or purporting to act in any way as direc:tors or 

officers . • . except for the purpose of calling a general 
meeting o! the said shareholders, . • .  of doing any acts t 
facilitate the convening of a meeting by the shareholders 
• • • or of reconvenin� the an.'1ual meetin.e: of the said 

173 
- -

shareholders." · 

The Assistant Master held that the calling or 

convening: of a meeting:, in the ordinary meaning of the 
words, does not include the ri.e:ht to preside at the 

. 1 4 
- - . 

meeting. 7 It was contended, however, that once the. 

meetin� was convened, the Ontario Statute and the by-
law of the company, conferred a right on Swanson to 
preside as chairman since he was vice-president of the 

company (the president had resigned). This was dismissed 

on the grounds that the injunction was imposed on the 
definite finding that Swanson and his associates. were· · 

merely � facto directors, and tha� �he provisions o� 
the statute do not operate in favor of � facto directors 

nor in favorof' officers whose office depends upon their 

b • d. •t d . 17 5 s . '"' t th f e1ng 1rec ors e JUre. o ln rac , e status: o. 

Swanson remained that of an elected chairman at the adjourne 
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meeting, even though he insisted on his (non-exLstent) 
statutory right to preside. It was held� however� that 

he was not precluded fro:r. presfding at the meeting, even 
though he had ruled ·as out of order a motion to appoint 

another chairman. The referee did not have to deal with 

that question, since he found that Swanson had disqualif ied 
himself by failing to act as chairman,.thus allowing 

another to be validly elected in his place . 

The rule that, absent any other provision, any 
member of a meeting may be elected chairman the.reof by 
the members present is expressed in s . �35 (l)(e) of our 
present Companies Act. Since the membeFs must be present 
in order to elect, there will not be a poll, but a mere 

l: 
sho''f'l of hands by shareholders only (if no shareholding 
qualification attaches to proxyholders). · This appears 

to 'be a minority view in the u.s. although it is supported 
� .... / 

by some autho!'i ty. 1· ·'-
Eowever, Article 37 provides-specifically that the 

president or, in his absence, the vice-presid�nt, shall
preside as chai!':"lan at eve!'y general meeting of the company. 

Article J8 provides that if there is no such offi�er, or he 

has n:> t appear�d ·"'iii'Jn 15 -:iinutes of the appointed time, 
or is unwilling to act as chairman, the members present 
s·hall choose so!'!leor..e of thei!' number to be chairman. 

:;he l'.!odel :,,_;sine ss : :)rporations Act does not legislate 
the rr{atter, .r.or, it v;ou l.C. appear, do the principal American 
corporation 

1 ""
' I • sta-c·..:.tes.- · As in Canada, this is a matter 

generally left to the corporation's by-laws. 
The right of the president to preside at a shareholder • 

meeting, unless excluded by the by-laws, was affirmed by 
the Ontario Court of Appeal in Frem'Jnt Cannine Co. v. ·-rall a 
F. f d f ,... - td 1 7;::: • � t. f ' �ne oo s o ... ar.. L • 

- · - ;-u. a mee �ng o snare holders 
Wall �ad taL�.�. �-r-� chal·� - - - .. _ ,  called the meeting to order, and 
ruled out o ... � or_�o_r - -o� l· "� no · +' t' Ch · 

· 
- a. .. 1 .... ..�.. • m�na ... �ng ne a�rman of the 
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.Soard-as chairman of the s':1.areholder's me.eting. This was 

attacked as wrongf�l and illegal. 

Masten J. A. held(Robertson c. J. o. concurring,179 ) , 

that the powers conferred en the president by by-law "to 

have general charge and control of the business and affairs 

of the company" include the right to preside at meetings, 

since the phrase extends to cove r the business of the annual 
meetings of s hareholders. ::e found further support in the 

de finition of president in �-:urray's and Webster's 

dictionaries. ·There is thus an implicit devolution of this 

right to the office of president. This case, if. follo•.•red, 

in effect li�its the right to elect a chairman to cases 

where t!"lere 
(by natural 

� s c 1 .:::> ar 1 • ,• .1,. .... _ ..... --.� 

extension/ 

�ei��er presidenteor yice-president 

in office, or where the statute 

-provides for a resid1.,;al ri?:�t to elect. as does ou::- s. 135 

( t)(e). 

As a result of this de�ision, it is clear that unless th 
articles spec if! c ally exclude the power to preside, the meeti 

cannot wi t!lout c:::.'.;se oust t!:e chair:.�an and appoint another 
in his stead, as ·.·tas atte--::pted in Re Le�Iav Ltd. 130" In t:,at 

case the insurge::-1.-.::s ( 5 a: 3. testa tor':-:; <.:!d l:j.cen wanting a 

windLYlg-up as against 3 c!: il dren wishing to continue the 

!he findin 

nf th� court, �elow, s�o�l� �� cead with regard to· the restra 

implied b� the Fre�c�� Ca��i�� decision. The court helj:181 

On the 9th June, the annual meeting of shareholders was 

held. Oscar Le�Iay as president took the chair, in accord
ance-with a by-law of the company; but one Pennefather, 
represen�ing th trust company, insisted upon the right of 

the assembled shareholders to elect a chairman, and a. vote 

was take"!. Pennefather declared himself elected chairman, 

and (without a Yote of the shareholders) declared the 
meeting adjourned till the foliO\v!ng day. He and two 

others then left the warehouse of the company, where the 

meeting was held, and those who remained passed a resolu

tion cancelling the resolution for winding-up passed at the 
:;�pecial meeting. � 
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4) Procedt•r-= at. ·.·::oc+ i >"IC"Q ·· J- w - . ..  �--

In view of the difficulties standing in the way of 
an elected chair�an .of t�e �eeting, we will assune that he 
is known before �he rneeti�g com�encesa In normal-procedure 
the chairman will follow an agenda such as is found in the 

various c ompany law manuals. 
an American sources 183 

The exa"!lple balow is ta}:en frc 

-· 

"OPENING OF MEETING 
Meeting called to order - (state time) 
Appointment of inspectors to examine and 

count the votes 
Establishment of a quorum 

· Reading of the minutes (omitted from agenda 
by some companies ) 

''RE'1ARKS BY CHAIRMAN AND PRESIDENT 
Discussion 

"ELECTIO!I OF DIRECTORS 
Nominations for directors 
Discussion 
Balloting 

"INDEPENDE�;T PUBLIC ACCCC�!Tl>.NTS 
Announcenent of appointment of auditors 
Discussion 
Balloting 

"MANAGE!-!E!<T PROPOSAL 
Presentation of �unagement proposal 
Discussion 
Balloting 

"STOCKHOLDE� PROPOS.;L 
Presentation of stock�older proposal 
Discussion 
Ballcting 

"GENERAL DISCUSSION 
Stockholders are i:-.vi ted to raise questions 
or co��ent on the a:fairs of the Co�pany. 

"REPORT OF I�lSPECTORS 
Election of Directors 
Ratification of a�p�i ntment of independent 

audi tors 
Manage�ent proposal 
Stockholder proposal 

[Note: It is also possible to vary balloting proce
dure so that only one ballc� is cast as to all items 
noticed :or s�ockholder act:on.] 
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In its gener�l outli�e·the precedent cont �ined in the 
• • 1 -::..L,. • " • ' ' Al ber"ta Ccr:�pa��::s . :an·.tal - · 1..s rnuc!". · tne same, al-tnougn undel 

the "r'"'o"".: n- c ... +he ;. :ee+ ;  ... ��� t'ne actual notice o_f' the :!'l.eet-.� • ·�-·"�· E .L. ·�·· ••• IJ-··.::.. I 

is read out again i��edia:ely �fter the �ppoint�ent of 

scrutineers, follo•·,ed by s. declaration of due mailing of 

notice. After the quorum is established. the meeting is dec 
duly constituted, and the financial statements, reports 

by the audi�ors and directors are read. The rem�rks by the 
president are followed by a motion to adopt the auditor's ar 

director's reports. The�, befor� the electio� of directors, 

the scruti."leers re port on the number of_ voting shares 

present, etc. 

in suosta�ce. 

=� all other respects the outline is similar 

�eit:her of ·�cc::� '--··--- prace'Je!"lts are. of course, bindin� on 

on the chair�an---:�ey on l :· 'r esent ·:.rorkable �-��odels fer an 

·e�ficient �eeti�g. The reason, for exa�ple, for placi�g the 

appoint:ne!lt cf scr'..;-ti.ileer3 9.t 'the to'!,J of the · agenda is purel 

procec·;,ral and i� -t:r.� ir.:t-?res"ts of efficiency. 
1�:::: 

:·Tetzel 

writes: - _ _, 

lf the nppomtment of judges or inspectors of election has not been Juadc prior to the meeting, the appointment should be made at this 
J�lint. i11·rc agai�1 it is better to have .settled procedural and mganiz:l
tlonalmatters pncr to the meeting to avoid any disruptions which their 
scttlcml'nt :tt the IIIL'Cting might t·ause. The chainu:m should then call llfX'II the �t·nctary to report whethet• tl1cn· is a <JUOrum pn:scnt. Stock
llulucr� a t tcudin� tl1c mcctin!; should have bt:cn rc:t1uin·d to identify tlu·Ju:wl\'l·s on anival in on IPr �u c!.�tt•nnilll: the number uf vott·s pn·sc�nl in pt·rsnn. Individuals holding pruxit·s should have bt•tm a.o;kl'll to disdust: those proxit�s in ollh.:r to dctermim: the number uf shares n·prc· 
sentcd at the meeung. Shares represented by undisclosed proxies in somebody's pocket arc obviousiy not present for the purpose of. a 
quorum. If these two steps are not taken there is likely to be confusion 
aml unr•:rtainty as to the nuruhcr of shares present. After the scc:rct:uy 
has

. 
indit.:atcd that a quorum is present in person anc! by proxy, the 

c.hatrman declares the presence of this quorum and that the meetin,. is 
open for business. :::� 
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·:letzel adds f'Jrt!':er -r.hat the chairr�an shou_ld now lay 

th= E:rou.nd rules that r.e :o_ lans to follow in the meetin.:r b' ·- � · -18c 
the shareholders to avoid confus ion ·2-.nd mai nt.a i n  order: 

Before proceeding further, it would be well for the chainnan to allude I 
· ·to the agenda and to advise the shareholders of the ??licy he pl�ns

. 
�o 

follow in comluctin� the meeting. ·what he says now w•ll have a Slf:;nlh· 
rani rlraoetun the balance ol the meellnJr. In wlullcvr.r way is mn111 np
r•n•pri;Un to tJm ocr.a&inn he 1hnuld mako te\'C!ml points. J fr. !1lmul1l 
rlt•;arly indimte hia iutcmt to folluw very dnsrly the! ortlrr nf hullinr:�., pmposed in the agonda. He should impress upon the sharclwldcrs hi� lirru 
.anlvc to avoid confusion and to maintain ordtlr, Shareholclr.rs should be infonncd that ouly CJU�tions which arc relcva.f!t and pcrtirwut to the 
business at hand will be cntcrt:1incd and th;:t, in the itll•!n•sts nf �iviu� 1 
;all shareholders a fair opportunity to be hc.1rd, lhc time: availahh� fur 
�ny one speaker cannot be unlimited. The L.::1innan should a�k fur tlm 
cooperation and support of all the shareholders present and their indul
gent consideration of the rights of each other. In making such a state
rncnt, the chainnan puts the stockholders on notice of what to expect 
�nd in effect secures their tacit consent to follow the agenda and the 
Jround rules he has proposed. 

5)Qucru� Reaui�e��nts 
It should �� noted that the esiablishment of a quorum 

should �ave bee� �arrie1 ��� by the secret3ry as the share
hol ders arriv�d. �hat co�stitutes a val i d  quoru] has been 

subject OI sc�e develop�en: in the law. 

Quoru�s to establis� a val i d  meet ing depend upon t�e 

�he statute and in the articles 

the cc�pany. A� co��on �aw, of course . no �eeting can take 
place if fewer t�an two person� are present. �hether, i� t 

ease of shareholjers, tts parsons present must also be· 

entitled to vote in ord�r to constitute the quoru�. is �ot 
clearly decideC. at co�:::tor. law. The question has tw ice aris 
In YO;J:"!S: v. Sou.-t:-, Afri�a:: �� Australian ExDlor3.ticn S:r�dicat 

l':ekewic 'l .. 1 ·:::7 
J. co:r::.e!"'.t.eo.: .. � 

about the d ist i nction between 



"members" and " a  member entitled to vote''. This 
distinction is certainly to be fou�d in the face. 
of the Act and i� may be, I do no not-pause to 
consider it further, that members who are not 
entitled to vote may be �embers w!-'.o are entitled 
form a quorum. This see�s a practical absurdity 
but I pass on it for the �res�nt �urpose. 

This qu otat ion was used by ��cd onald J.1without 
ls:lQ 

deciding the issue, in Doey et al. v. Mathews et al. , ... 

In that case the relevant Article (Art. 51 of the then 

Table "A") required a quorum of three members. At the 

disputed meet ing 8 shareholders, b�;t only 2 voting share
h�lders, were present. _The application for the injunction 
was refused, ho•.·t?.'/er, :Jn other gr:J11nds .-

Deali�g direc�lv wit� the 

I sub�it that it_is net such a The 
rneeti��, afte� all, is net entirely depe�de�t on voting 

. _.,.._ d r�E::_.�.s, an 

desireable ) tha� �at�ers �� decid�d. T reit�rate my earlieJ 
pcsi��on that it is a f���a�ent�l ��:�t cf � s hareholde r  to 

be informed at �eetings, 1nd to have his own views heard, 
. ht !'2§: ... • As an equ ity hofder in the 

CO�:""\ -·'"''' ;,e h!=lQ � i e.c-��;....., ::l-.:l -tn· teros� �Y\ tf-le '"''"'nduct 040 the "!:' :::1.< .J • • • • --- ·- - -=:: _.._ J ... ... - � - J- • � � • -. 1 • • "' '-' J. • •  

co�pa�y's business irrRs��c�ive o� �is ri¥ht to vote on 

co�tin�e�t o� t�e .,...,_· .. r"' . .  v •• :.'- .· ·:,_ . .  jP.r ,.:··:-:.::�1-� .._.�v�-. ..,-: vot ;n- l"i:l'....,t"' - - - . -
··- - � ..... -. ·--

--·;.· 

... . :;_ - �-.;_-··•-=>t 
se t!:at it i� 
at 

S-iil qni7�' �n-:!-=-i-,.,1o ----. �ccc·'"l�1i.-::h bus1"noss J - .... - \ ...,. - . .$ - .� ·� - ...,., - .....; - - - -...# - . ..  .: - - ._. - • .a. • -

�·.-� -,:+·�..;... ... _ .,  .. ..... l·n-· -�"::')'""OC" ,_ . ··- u . '"' ... ... . -...... .. :::... :::J ... --- ._. ·=> 

shg,re::clders if the 

cani��l of the co�Dan - .. 
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T.'lhercas t=:e cas ic q_.,_;or;_t�: re•1 ,_;; iremen'ts in Alberta are t·:to -
members "per�o:�all�· pres-::�-:." for a private co-:1pg,ny anrl 3 f'oJ 
a. public co�p��Y �nder s .  135 (l)(d), Art� 35 varies this t4 

provide as well �or �he representation of at least one-

tenth of the iss�ed C:::l 01. +�·, --- -..,t:::,.-. 

35. No business shall be transacted at any general, 
meeting unless a quortml of members is present at the �· time when the meeting proceeds to business; save as herein otherwise provided, a quorum shall be members personal!·� present,. �at being less than two in number, and holding c..,. 1 representing by proxy not less than one-tenth of the issued : capital of the Company. : 

Howeve::-, 1.·1here cl<=.ss 

greater protectio� :s giv-2!"! i.:; that any al ters.tion of class 

a seu2.r?.--;:e cl:::.s::: :-1eetin£ recuire:::; - .,_,, - ::. q ucr�.l!'!! of at 
least two and one-tird of :�e issued shares of the class: 

s. 69 (6). 
.... 11 . . . . d . t• .. ..... +.'h o..:enera y .:--.1.€.:-:.er q•Jor�.:.:.s are requ1.re 1n ne ll • .::l. ...an 

t,_.,_ e ...... 1 · · · ,., 1 .... • • d · -�o • • t' · �1 _ .:!.!1t; 1s� a:1c ... o"':'l�,o�·.·!e!?._ ."l JUr1s 1c v 1.ons, anc �e 1n:::: uenc 

is r.c'":iceable i!:. -::r.e �a.r.:::.:5:= 3usiness Corporations Act, w:hicl 
provides (with �he co��any's right to opt for other 

�revisions) �ha� thsre !"!��� :1ot be nerso�al nr�sence of 

me�'of'::-s to for:: 2. ::•:er,;�, :::'..1-: a '!!lajority o"£' the shares 

enti�led to vo�== 

133. (1) Quorum.-Un1ess the by-Jaws otherwise provide, the 
holders of a majority of the shares entitled to vote at a meeting of 
shareholders present in person or by proxy constitute a quorum. 

(2)· Opening quorum sufficient-If a ·�uorum is present at the 
opening of a meeting of Rhareholders, the shareholders present 
may, unless the by-laws otherwiRe provide, proceed with the busi
ness of the meeting, notwithstanding that a quorum is not present 
throughout the meeting. 

{3) Adjournment.-If a quorum is not present nt 'the opening 
of a meeting of shareholder!'!, the shareholders present may adjourn 
the meeting to a fixed time nnd place but may not transact any 
other business. 
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{4) One shareholder mceting.-If a corpor.ation has only one 
shareholder, or only one holder of any class or series of shares, 
the shareholder present in person or by proxy constitutes a 
meeting. 

New Jersy si�ilarly provides t�at unless otherwise 

provided "the holders of shares entitled to act a majority 

of the votes at a meeting shall constitute a quoru:n" and al 

provides that an opening quoru� is sufficient -(s. 14Al 5-9( 

New York has similar wording, but provides a statutory min

imum of 1/3 of the shares entitled to vote ( s. 608). 
Delaware, howeve!'! does �ot have st3tutory q_uorum require

rnents c The prcv�sion of the Model Business �orporations Ac-
appears to be t!:.e :'":Odel !'cllowed in :-:ew York and r;orth 

Carolina• 

' SECTION .32. QU�nu�r OF SH:\REHO�DERS 
\ U1�lc.s.s ulhcnVJsc proviCle.

d m the �rttck�s of mc.orporatiou, \ 
a maJIJnly of the shares entitled to vole, represented in person 

I 
or by proxy, shall constitute a quorum at a meeting of share- l 
holders, but in no event shall a quorum consi�t of less than 
one-third of the shares entitled to yote at the meeting. If a 
quorum is present, the affirmative Yotc of the majority of the 
shares represented at the meeting and entitled to vote on the 
subject matter shall be the act of the shareholders, unless the 
vot-: of a greater number or voting hy classes is required by 
this Act or the articles of incorporation or by-laws. 

It might "ce noted at t�is po:.!"lt that the new federal 
Act does not gc s o  far as the Ame!'ican Statutes by failing t 

provide a botto� of sha�e represe!"lt�tion. This seems to 

overlooE. one of t!ie :nost salutary aspects of the American 
law--na�ely tha� ��q �ction of t�� �eeting is going to be 
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at least some substantial way representative cf the �ishes 

f t' ,· hl-'� 
• 

. , • • • hl 1- .&' o ne snare .. o ��ers s.1nce a reasona c _ y nJ.g. eve O.!.. 
participation is required �Y statute. 

Surprisingly, t�e 3ritish Colu�bia Act nakes no ref

erence at all to a �i�inun level of share participation, and 

indeed goes so far as to provide that a company may have 

a quorum of one, quite irrespective of whether there is only 

one mer.1ber or not , if the foll owing two secti ons are read 

together: 

O..member etam�etiftl,. 

�orum 
for aeneral· llllet.ing. ' 

� 

164. One member of a company may, if the company has a quorum of one, 
constitute a meeting of the company. 

161. The quorum for the transaction of business at a general meeting of a 
:ompany is two persons, unless 

{a) the articles otherwise provide. in which case the provisions of the 
articles shall govern; or 

. I ('o) the company has only one member, in which cJse the quorum ·. 

shall be one person, and any provision of the articles inconsis tent l 
with that quorum has, to the extent of that inconsis tency. no f 
force or effect. i. 

On the other ta�d, t�e .. (" ·: . .., . Act does contain one salute 

'D 0 • s . k. . ..... . <:! • 'h l � .;. . t f' . 
_ r v1 .1on ma .1ng :. . 1.::roos- !.;_.� e ... er ... ::e m.anage:::en o_ a. 

parent company to vote sr_ares of a slibsidiar;y- at its own 
s·h::1reholdsr �eeti!!.:"':� i.r.. o!'cle!' to 01..;'tvote t!:e oeneficia.L 

.· 

luOSidiary ao& eo vote 
lba.res in lloldin& 
compa:a:r. 

182. Where a subsidiary is a member of its holding company aruL theL 
holding company is incorporated within the Province, the subsidiary shall not 

fonn part of the quorum at, or vote its shares or pernut its slmre$ to be voted. 
at. a general meetins of the holding ccmp:my. 

· 

The new pro·.ris i ems i.., the :fe-:iera l Act ar1·.J .i.n t'·.e 3. C .•. 

Act permi ttinp: a s i:;.-:Tle s:-. ::_re holder to cons t.i tute a r:reetin.;:: 
-· 

are in pmera.l a correcti:)n of the �no!:'lalous situatiorr. 
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where o;;· maj cri t�· s :�are!',olc e.:.· s could. be frustrated by the 

fail��e of a �inority shar�hclder to appear . The daneer, 

�owever, which a.:.;pears "':o ce foreseen by the ::.!odel Code 

provisions, is -::-.at in a co:-::pany having 5 equal shareholde: 

it is fortuituo�sly possible for only one of them to hold 

va-lid neeting a:td deter:-:ti!"..e the cours.e of the company• s 

affairs. 

It is furt:--.er well pr:>vided in all the relevant 

provisions that the opening quoru� suffices even if �embers 

leave the "Tleet i:.g-. ·J.ower notes that t!'.ere appears to be ne 
Encrlis:-, au.thori-::· on �::-a �C�:-ton la:w nosition in t�is respec 

and that A!":1er:..c2.'1 ant�ori t�.: is divided�< but tending in favc 
• , � .  1Pf1 of the v�ew -:-:a-: � n•J.or�.·'":'. �.eed net re:1s.tr:. tliTcughout� · J 

There is, however. Sccttist authori-:y to the ccntrary.l90 

d. 
. f •. 

. . . � 11 a J O�rn � �ne �e�Jers�1p :a _s oelo':: tne q:1orum, but 'inles 

t'"'= ,.. ,,.;:)�t .; o,.., c.:· "' ·��n-'"'''0·1'"'':- is· ,..; ,._�!'<·, .. ' .... - +o t"�e :::::: ..... eatror•-.,_ ·�·A-'-' .J. •• - - , ,!J • •  -:. "'- •· . . •• -. '-' � • J • � .._.!:-"· •·- ;:: 

atte��ion, cus. ���? �a �� v�lidly �ransacted.191 

bes-t 
�---·_..;.;_ -t·.�.". ·.·.•_i+·_,.r!yt�_.·.·.r::: __ ,_ of � ..... ,c,._t, .,.., lea�--- ""t: - - � -- - . -�. .'i u - •:.·• ..;.,::, :;.!. • 

..:...� -, � Q"'I"'\_:. __ .... ..&:" ·'"""'· �- 4·� - - " '"' , .� ... �,-... . _, .t:�U�p .... :..:.:·--� · -·.:... - .. ·.::: ." . ..  t:;:-.. .  J1 .1'- ., _._ a. nulll tJ' of 
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0"" str ict pr:.�c iple, •:1here no q·-�or1J.!'tl is established 

�eetinc has takan place 

and the asse:�bl;?.;e i� not capable of doin0" a!1:·thing that is 
the nature of bus�ness to be transacted at a �eeting. The 

b . . . .&' th . . . 1 . o v�ous �nconve:1.1ence O..;. •• .1s pr.1nc 1-p e .1s that it would !lU 
co�panies to t�e expense and effort of going t�rough the 

whole cal ling a!'l·j notification procedure again .• with 

perha�s the sa�e result, or aPPlyin¥, to court for an order 

per!!li tting a r.?.eeti!'lf, ;·!i t!l less t!:.an a quoru� to be held. 

The latter nigh� be achieved by a!1 application under the 

a 1�5(2) ··�·"� a.l·vQ� +�Q court � .. <> • -·.-1 1 ' __ .....,. •• c ._a �•"- . ":Z. 

discretionary ;ewer to order a �eetine �alled, held and 
co!'".:i��cted in an�� :-'lam:. er tf.e c.: o:.1:::··._ :!:.l::�:s fit where "for an:; 

reaso:: it is i'":':practicable" to .:ollc· .. ; the procedures laid 

da�n �� t�e Ac� o� ;rticl�s. �owever, the co�rts appear 
1 ..... .., 

reluctant to invoke these powers 7' , and i!1 any event 

the section ha:= !1ot been e�-!;ende�r "to allow ?.. court to direc 

that c!'le shareholder �ay constit��e a quoru� where the 

articles 
1'"� 

two. .; 
"' 

require the c c::-.�c!1 law �lso reouires -· 

The proble:-: is s.lso dealt wit:: 'by Art. 36 of Table A. 
d. +' . wor �!'lg .. ,n'-3. "': �:-.2.ll stand "adjourned'', 

.· 

i!1 fact �o -:-.eeti!:,� '":a;:; ��et ta::en place to be adj_ourne 
While this article would appear to override otter qy.or"..�:t 
require::1ents, it :::ight be noted 4;:-:8.t Gower questions w'hethe 

this would perr:it an adjc'Jrned �eeti:L-3 to be constituted 
wit� a quorum of o�e: 194 

86. If within half an hour from the time appointed for 
the meeting a quorum is not present. the meeting, if con
vened upon the requisition of members, shall be dissolved t 
m any other case it shall stand adjourned to the same 
day in the ne::-..-t week, at the same time and place, and� 
if at the adjourned meeting a quorum is not pres�mt within. 
half an hour from the time ap1--ointed for the meeting, the 
members present shall be a quorum.. 
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�here are, of course, circumstances where one person 

of necessity �as been held to constit�te a �1orurn, as in 
cases where c:1.e :pers on is the sole mer.1ber in a class of 

la.::: 
shares. 

/J :-:c�'/ever, a:part from this special case·, :the ne\' 

federal Act has seen fit to extend the wording of our s. 

135(2) s o  that it no··, appears that the court has power to 

order a quoru� of one• 

138. (l) .1\f�eting rnllrd hy court.-.Tf for any reason it is im· 
practic."l.blc to call a mC'eting of shareholders of a corporation in the 
manner in which :neetings of those shareholders may be called, or 
to conduct the ml!cting in the mnnne!." prescribed by the by-laws 
and this Act, or if for nny other reason n court thinks fit, the court. 
upon lhc application of n director, n Rharcholder entitled to vote 
nt the meeting or the Director, may orclcr a. meeting to be called. 
held nnd conductrrl in !illrh mannnr :w the �ourt direds. 

(2) Vnryin� qtwrum.-Without t'cslriding the generality of 
suhscction (1), th e CfJUI't nmy order thnt the quo1·um required by 
the by-laws or this Act be varied or di.spem;ed with at a meeting 
called, �eld and conducted pursuant to this section. 

(3) Valid mcctin,!!'.-A meeting cnlJC'd, held and cond�tcten 
pursuant to this sc·rt ion is for nil pUTJHl!'('S :t meeting of share
holders of the COTJIIIJ .lion duly called, held and conducted. 

7) Irre7�l�rities i� the Co�j�ct of t�e ?roceedin�s 

3xcept for �,�ci��c qctions of Teetin�s, such as 

adjourn�e�t (Art. 3�), per capita vot ing and_ polling 
1--�: :: L: · P· ,_.,,. � /J·.,·r:. • "'-i.J'- '::' l1 J • • I ..-

de ..., ,.., �:- r �r·� ..:.. -- .. �---··.,.., e ·1d e d vo .... ""'��- ri r-ht� (11-r•s ::lr-•• · ..... .::> \� t,;:: c r ::: ••. ::: .• • i.. .J.. •• ,:_ - ....; ... ':l �- l.. r 

45-ll,.,( \ � ...... ore . Jr "··--

of :;1eetln?s• 

statutory fU!dance 
1 o.<. ':·::-i tes a /·� 

for the conduct 

There is no ccd!fied law reg2.rding meeti.'lgs anj. fur::;.!r=:l·.,re. t�'! 
common law does not even recognise the rig!:lt vf p::.:oik mee�i::tg. 
The right, as it is bow:1 ro::!ay, has arisen out of cus�o::1, .:md b 
simply tb.e fredor:J enjcyed by an individu::�.l citizen 0f s;::::?.k!!jg 
and acting as he ple::.ses. and the right of orher citizens ·of speaki.t1g 
and acting in a si.LJ.Uar ::::::.::ner. Such meetings. if �hey are for a 
la�ful purpse, may be !::e!d in a.:.JY pb.ce on any day and a.t any 
hour. provided they satisfy cert.lin provisions for !�.! s::.fery L't 
persons attending. 
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The lack of � coherent body of law in relat ion to the 
proc·edure of meetings (Shakel ton's . s tate ment G,p--pl ies 
equally well to ::1eetinEs of private bodies not otherwise 

governed by by-law� ) has meant that courts have resorted 
to d ec iding on the validity of acts at a company meeting 
not by reference to legal principles as much as by referenc 
explicitly or i;,plicitly, to a " common usage'" 

_
standard 

as s�t forth in the foll owing note from the Virginia Law 

1 '"'? reviewa '7 

�THE Co:\t:\IO::'If t:sAGE SU!'<.i>ARD 
Corn:mc:t t!�l!:!e is the tradidona) measurinrr stick for the Jez:dinr of actions 

tak·
e� at a shar�holders' meering.52 The st;nd:t,rd appiics o�ly fn the en:nt: 

that there is no by"i:n'.· �o·:'::rning rhc meeting pro��cdt::-e im·,.·h·cd. If rnere: 
is a pruc.:dt:r;"'.l byb·.-,·, it ,-;i!.l b'! s�r:c�1;- cnfnrce�-:'J (he dercn:tin.trion of j 
what conscin.:res CtJmmun u:,:1ge in :my given simatinn seems hugely to have 1 
been mJ.de ad hoc for e;:tch p:m:icubr fact siPJation. Certainly the old cases i 

do not s�ow :my cktr ar::t!y<:i� of the sot!n:c of cor:!lnon :ts:tge and suggest 
rather thlt the im·ocarion of "common usage·· may �imply disguise the 
exercise of rough notions of equity. 

'i'he cmJ.r"ts will "".:h't:s not hold a c:-:::U!"':!an to strict 
s-tan1ards in t::.e perfor:�:a::J.c e c:� :'1is duties, 3.nd in fact. 

are :.ncl:.ned to ·.tp�told t"'<:J valldi t�' of actions taken �y a 
shareholder �eetinF, as in the exa�ple fro� the same note 
. 1 �� 

;-.��·t::� ·oelowa .. -

DuJJy ·i.'. Lujt. In�..·."' t·-�c_n��J rhe stand;trd uf cummon PT':!�tice exEfu:�dr,Jo. f.n-:Q.r.f.ri:s .?.:cumplis. \V hen: ai a iurflulctir mcering. the president 
refused ro all!JW the llccriun of ::1 ch.lirmJ.n, Ji!l.sidcnr stockholders took 
m�tcz::_s iJ.JEo t heir 0\\"11 lunds and selected •1 ne�\: �h;linna;t.- At. th;1r:. the pr��idcnt's f:tcrion depan:ed in an etTnrt w brc;tl.- the quorum.· and the dis
sidents elected their uwn slate of tmsrecs. . rhc Supreme Courr of Delaware 
atfirme.l the ch:mcc:llor·s dcci!'ion tlur the.: mcc.:ring w.1s nlili on the grounds 
that the corporations st;ltlite n·tjuired :m c!ccrion of dircccors c\·crv vcar a�id. ' rl,!!!!_r�c r�c�<ings .h�IJ_ shllt�ld he giHn the bcm:!�r •Jt du: _lluub£·a�!E _ _pro

-��durc. In .1 pJ�:-:1gc <JUOtcll by the Dci.Jwarc Supreme C.nnr. the chancellor 
wrote: . ,, 
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Renson,,blc rules ought tn prc\-:Iil in nid of .the nccnmp)ishmcnt of 
the statut�:"s purposes, 

'":1nd a ccrmin degree of lihcraliry in favor of a 

meeting ought to prc\·;til. To r;tl�c nny_ .nth::r \·icw �\·ould b� to en

t:ourarre the prolnn!!atinn of internal srntc hct\n.:cn nval factiOns and 

keep fhe corp0rntio�1's nthirs it� s�ch ;�state . • •  th••t the business whi�h 
it was orrr;mized to conduct \nil mcv1tablv suffer to the damage of •ts 

;tockholtlers.0:; 
• 

This bias in fay or of supporting the results nf a meeting makes. a goo� deal J of sense in terms of what is practical for a cuurt tn try to do m the mtra- . 

corporate squahhle.r.G Only. if there is gross miscarriage is a court likely to I 
upset the results of a meeting once it is n!id!::· com·cncd. -�n example of 

this judici:1l :1ctivism is Cb.1pm.m 'l:. B.rrt�u."' There the c.ha1�:1n h:1d. be

come confused ::md rcfu.;cd to put anyrhmg to ct ,-ore. In the Imbroglio, a 

minority sh:trcholder took over and. either in rhc confusion or subsequently, 

presided O\"er an election in which he Jccbrc�.l rl�c minnrit\· interests to be 
,,inners. All of the old m:1n:1g-emcnt was tired. ln :uTordini rhcm relief, rhe . 

court note� that it did nor '"look \\·irh f.n·or upon arrcmpr;; of a minority ; 
group to se1zc control." 69 

-� The gist of these cnses is that courrs seem ro fan�r majorin· control and 
business efficiency and arc inclined tn look p.lst form to n::tch. the sulm;:rncc �� a meeting's validity. · · 

The writer 
. 199 

concl-:.:aes: 

The common usage c:tscs k1d ro rhe enndu ... j,·,a rh:tt there: 1. nn p:�rricular 
ns:ge upon which court.'i "·ill imist. Tltu�. th:.:rc is nn �r.tnd.1rd that h3s :tll\" 
degree of prcdicrabilir:·. The common cnrc qf rhe dt.:ci,ions

-
rnn\· b.c 

:icquiescence of the sharc·hnldcrs in what w.1s done. For ..:-x.'mplc, i;1 the 
S!.•eip c:tsen relief WJs denied ro the rebror k:c;msc he faikd tn appeal rhe 
�·hJirman's decision on his proccdur:t.l nhjt:ctiCin ro a \"Ot\! of r!w .,hnrcholci::rs. 
The consent of the ;n 1joriry tn rhe cltairm.m·..; ;\l'�:��t1 w.1�. th.:rdnrc imnlicJ. 
·rhc only thrust of the con!lllflll usage c:tsc-; is rll:lt the s!nrcholders. �irhcr 
ihrnugh acrion or octjuic�ccncc h:1\·c t!1c IJ�r !'P: ;;s far :t� j, practical. 

·J:he ge�eral -:en-J�nc�: i::. favor of a pres'x:-ted valid it�/ 
0-� ��o �roc eer.;��� ;� "'·�- :' ·..t-.1.::.- _..._. to be found �� t�e Earl o� �elborne's• 

L.C., st:3.te:-te::.-: �."CO'lt the c!':air;:;an•s nri:.1a facie authority 

to decide all ��e�€ent �uestions w�ic� nec�ssarily require 

a deci3io::. �t t�e �eetin�r in �e !ndian Zoedc�e Co�na::.v.200 

net �ecessarily cc�-

of -orovin;,.- !"lny. irre.:;:-i.llari t1 - - - .. 
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-in . .  r' :1-� n-�--:- or ro,.. O""'IJ. � Y'l ,.... 
, ·- ........ - .  -"� O!l the et� er 

The ch,:se iu the _\.t:!L to whieh. :Jfr. Jii.Li'lt:lt referre·l :.hews tha.t 
ull uppoi:muenb �ue p:·esumed to Le good untit th.:·y are shew11 
to be iu\·ali•l, at ull events when they have be�n pr;m,! ,f..z,·i·· \ 
maue ana nctE'll up•;u ; untl that the minutes in th<: lJ.joks are tu . 

Le recei·:e.i, 1wt o.s cunclu.si\e, but a.s ptimu ;(,c:e e.-itlencc of· 
tesoluti0'!:S anu proceedings at ge:ueral meetings

.
; llr.i also it ma.y 1\ 

he at:.lole•l. and I think correctly, that ina.smuch as the cho.irman 
who prt�i·les at :mch meetings. anol has to receive t!:..e· pollamt · j 
cledare i t5 result, ha:; i,;-i,ali. jaci•: authority to decide all emergent , 

•tue:.tions which nece�sarily rerptire decision at tha time, hi.; 
decision uf those questions wiil naturdly govern. and properly 
goveru the entry of the minute in the Looks; and, though in no 
Ecnse <:· ... nclusiye, -it throw.'! the burrlen of proof ur-on the other 
sHe, \\ }.;:. ruay ,..1 y . .:· ... ;nru.ry tn the entry ir.. the !L:!.nute-book. 
follu" in� the •l.::t:i.::iu<l , ,f the c:L1i::man, that the re:�'G.lt of the poll 
was <1i:1E:rent fr(•lll th.:z.t thc::e re:.�ot.lt:·L '!= 

A simil�r :=.:tti ��;d� �;- � �· ......... - - . R. noi: 

as, 

.... ..1..-

occur!"ed i:1 
:-�;.:.e in ?o::s v. :!arbcttle, 

;-;;, -:-._-en . . ''• .::�--·..,..c�-!- 202. 
- - - _ .. -. .... •• w \J ' 

that t�e �atur� of the a�ts co�pla��=� 0¥---�"" �oetin� ��� - ........... ···- --··.:: ··-•'-' 

an�s so;:re ir. an -:•.<"'.:er rocn.-·-appea 
tc fall withi� t�e cl�a� gxceptic�s �f t�e ��le. If such 

09press i ve or !ra::'i·<lent, it \'Tas 
colore1 b.-.' bad fait�, �-� t�is ��� �eon ro�o-� � zed a 1" --�·.. "'� . .  - ... ..; � -·· .�-·..�. · e_ r �er 
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In.: e ed • .  

earl i e r  ;ue�ec c a s e �ad � e l d  the proc e i �re t o  s tr ic ter 
standard s and e ve n  f ou�d � � at ac t i ons c on trary t o  good faith 

. 11 1 '' I •· . - A t - · · "'"· · ,._ · 2 0 3 were " �  e?a • n -�...-1 �s ::: a s e , rms r an;:._ v • .  ·iC ..: l •J O O !'l.  

the pla int i ff was pre s idsnt of the c o�pany e and pra c t i s e d  

on the opp os it e � i d e  of t � e  s tre e t fr o� t h e  c o�pany bff ic e s . 

The mee tin� was c a l l e d  f o r  :::.o on " e xac tly" . S h ortly be f ore 
noon , �c Gibb o!'l. , wh o was an inval id . s ent h i s  s e c re t ary 

ac ros s the road t o  inquir9 whe ther the -ne e t ing c ould be  
moved int o his o ffi c e s . Ar�s tr ong , wh o had t � e  c ha ir , 

refused , and wa s tr. ereu�c� t o l d  by t�e s e cre tary that 

:.Ic Gibbon �·1oul d  c o:::e �. :-:-.:':'l � c.i..� ::. t e l y .  Arriving at t en ::1 in'.J t e s  

part ic i pa�ts had l e ft . I �  h i s  de c is i on ,  �� . Jus t ic e Le�i eux 

did not r e f e r  t o  any c a s e !:: , but sta "t e d  (my trans lat i o n  fror.1 

the ?renc!'"l ) :  

The r�l e ,  ac c orj i �i t o  c o�mo� usage and d oc t r ine , . 1 . "'  . ' . • - .. .... . ..., ..J... �n ��e c n � e s · �  � o  gran � a reas o�a : L e  � : �e a : w e r  
t h e  ope�in� of � � �  ne e t in �  � a  all ow � irectors and 
o th e r  int ?. res +- .;: . :  _oe rs ons t c  ce pre s e nt . 

In the c ircu�s tanc e s , �he j udge f ound t h i s  pre c i p i t ous 1 
t o  b e  a fraud 0:1 -: :-- e � h ::: ,... o ·  .. , r-, 1  � ers .., ,.., c· � ... .:.-ro -.... ·. · i l l o �al ,:::, . .. .... .. _. . .  ., _ or.,.L  • c--.. .  � .... .. � " · - - ""' ·-' - ·- :::· • 

proxi e s . Often s u c h  a r� l i �g is i n  bad fa itt �r i�a fac i e , 

i f  i t  a�ount s  t o  an a�te��t t o  s hrink the vot in� n ewer of . 
- . ? 04 t• 

d 
• • ..l _. � � 1 • T • 

• •  1 1 -n e  � S S � r.�en uS e :::. O J --: or e xa.::;? e , �n u O!'ll:.S On V .  � 
in wh i c h  tte nre �are d l e �a l  on ini on d i s uu t in� t� o v::: l i d i t·r "" - · - - - - . .  - - - - "' 
of a proxy d e l i  ver e c  !Jr ior t o  the Me e t ing . w i  t � ou t  f•J rt :: e r  

ir.quir�: o f  t r.e 9ro xy- ;;i v e r  a s  t o th e val i d  i t:; , was !":eld t o  

s �ac k c f  �ad fai t� . An e ve �  nore blatant m is d e e d oc c urre d 
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in R e  R outl e v ' s � cl d i n�s Ltd . 1n wh ich th e pr e s ide nt (and 

minor i t y  shareh o l d e r , � old ing 26 of · 1 5 8  is s u e d  � hares ) call t 

a me et ins- �lnde r tr.rea. t of 1 e g:al ac t i on and s i �ply r�fus e d 

to admit the pr oxy �el d ers t o  the �e a t ing .  not e ven ins pec t :  

the prox i e s . Ee t h e n  purporte d t o  hold a �e e t i ng without a 

quorun ; approving !: is own bill for profe s s i onal s ervic e s . 
The c ourt ordered a ne�v m e e t ing h e ld und e r  the chairmansh i p  
the r:1as ter . Even w!'.ere all e gat i ons o f  bad fa ith cannot 
readily be made , fa ilure to all m·r val id proxi e s to vote may 
null i fy the proc e e d ings . The c ha ir�an in Col onial As� uranc e 
C � . �· 206 ..... . . · e � v .  �m 1 �n s e e� s  � o  nave proc e e a ea · on an e rron ous 

l.• n-'- er·ore + !:�  .... � Ol"' ., -:� .... .... o 1., - ...., _ t.. ..L • • '- ..  ,. • •  - t .  1 . ... • ar J c  es �� � e r u s 1ng t o  l e t  a s harehol 
who wa s ::!.!'1 arre ars : !'1  the c alls :;:; ::is share ::: ?.et as 

prcxy hol � e r . · � il e , s tr ic tly s p e a k i!'l� , tha t s hareholder 

S irnps on c a,Jld net v� � e  � i s  own he wa s s till a 

. m€'�ber entit l e d  ": c  :;. -: ·t e :� C: ::: 2 e t ings �nd t�us t o  act as a 
proxy h olde r . :nt e :=-e s t i::":gl:.r , :.:a t!':e rs G .  J .  :. • 3 .  c omments 
that the r e �; s al t o  l e t  S i�ps on vo t e  his own s �ares "�ay , 

un1 e r  the c � r c u�stanc e s , be :=-e��rd e� as a p ie c e  o� sharp 
prac t ic e " . 2 0 7  ·�:-. i s  c a s ::! - g_y :; .... �ni f or t!• e ;::.r op es i ticn t?1a 

fol l o �e d . ?he c � a ir�a� e rred twic e , i� fact , f or he d id not 

On. -t-.,.'.". '=! Q l - ,.. .._ : r. ..., ,-, -� �i ! -,.. Qc · · � .,... c:: hf.,.. P .,.., r, �, 1 : 7  f ·i y::. ,, • .,..,...e nO'"'l . _i n:::; t;:l_ Q' _ - C - .... - - - .. - - - - ... .. _ ...., , · · - - · •  ·- - · - .:  - - - • : '!ii;; - l , l  -

. 20 .: for f �ve v?..ca�= =- � s . �e 0 � c l a red t�e� e l e c t e � : 

This �e �ad no p cwer 
s hare � : l d e �s p :=- e s e �t 
d e fe:v� a::-':"s , a l  t ..,.. c ' .: ?:'h 
t..,... ,..,c · � .: - � •e .... ,u�· � ;; -. .  e ... - 1 ·_, _ ::: .!. ·- . . .. . : �  -. !. 

� �  � c  A �a � o  .... ; • v o f  � � o ln.- ..- • .a ,j - � � .J I. • •  -

� ig�� �ava vot e d  aga ins t t� e 

t � e re were not �ore than 
.!1c-..i!1.=. "te 'i • 

d iffic�lt one even with 
proper l e gal ad � i c � .  :t •:: c 1 l l d a?pear that if !?.n ob j e c t i on 
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i s  t ?-� e :'"J. t o  a c::a ir!":i:tr: ' :: ·:J o!""la f i d e  ru l i�� , and � t i s up�.el<  
by a c ourt of l a� , the ��s i ne s s  re lati�g to tha t ob j e c t i on 

at l e as t i s  inva l i d at e d , i �  !'"l Ot the whol e �e e t ing e  !n 
Hend9!'S on v . ·J:� e  :: an}: 8 £'  A'l S trala s  i 2. 2 0 9 

a c :--.a i rnan refus e c  

to p•; t a n  a:-:1end:-te nt t o  -::-- e me e t ing afte r  re c e iving l e gal 

advi c e .  Th i s was an e rr o ne ous rul ing inval id at ing the 

re·s olut �_ on ad opt e d  t o  w!:.ic!"l t h e  amendment had b e e n  prop os e c  

Nor d i d  the fac t  that t ?: e  :-1 over of t h e  amend;1ent vot�d 

aga inst the re� ol'J.t i on ar:-: o'Jnt ·t o acqu i e s c enc e in the ru l i:t� 

The C ou rt of Appeal f o·.;!'1j , in e ff e c t , that by not a l l owing 

the a�e nd�ent t o te brou cht b efore t � e . mee t ing , t h e  chair�a 
."" a a' . . ...... .... eve n ..... c "'�  � �,:;. + ;::. .,... ; :::� 1 a • · e c:: t i on l�.,.. c� ·a e i ..,., �  bro , .c--..., "'- 'her"or ; J.  ::' - ... "' - u  . - ., _ ., ..... _ __ _ _ _ ...c. ..... - - •·· - - •r:- -�;. . ... w -

the ;1; e e t ing . " 2 1 C 
.:3 i �, i l :::. rl y ,  Fry L • .: ."= hel r!./11  

The -:-:-.e e -; 1n::-: •:;� :: ':: � l l e d  t o  c ons i d e r  c e rtain p:r-cpcs 
ane !'lc:::e r::t s  :..!: � ";  ':! d e ed ::- : s 8 t t l e :.:e nt , a.!'l•i t o  c o n d  
it on -': � e  pla� � h a t  n o  a�end� e nt s h ou l d  b e  prop os 
to any of t�e propos als , s o  that each r e s olut i on 
s h o� l d  �=- t a� e ;.  ;s i t  s t o o d  er rE> j e c � e d , w:;.s tc 
c ona·; c t  t r. e  � � e -: J...!"l� •Jnde :r  a ver�: s e r 1  O'..l.S mJ. sappre 
hens ! o n  of ��= riphts o f  � � e  s hare h o l ders a nd of 
th e i r p c� e rs J �  j i s c� s s i o!1 .  

that t" e 

c h a i r�an of the � e e t i �g ��s t fa irl y e l ic it the op inion of 
the 

h i s  

the 

-, . .  : i � n .crs 
-.. • - - .  ·c;. • 

�ven a j �c.:. ·: :.. o�J.s : :. �� : ·�·-:an ca n "::l e caught j n  a s tr'J.[:yl e  
� 1  h e n  .... . . .. "' '""" -'- · h tl t t · · .!. _ c o r  '-" - - �  . - .; J kac -. 1 Q!:S are o y c on es 1ng an J.ssu.e , 

both s i d e s  are :a :.rl:; : i :-: -:> d  i n  t h e i r  m inds . ··ie ma�r c ons id eJ 

t• 0 ..... 0 - • • T 1 1  • • d • 0 .;j + 0 0 

t h 0 1 n e  p :::: s 1 �.. 1 on o z  . .  r . . . 3. � �  -: :. e  J.S S J. u. e n  .. ::unor!.. y s .  are !'l o  .del 
• � .. r 1 ., , � • 212 . 

• J.n � v .  Lo::c c:: S.!"l·..; :; ·: ::- ": :-: e rn As s e t s  S or o o r�t J. on .  At lS S UE 
w + ,  � al �  � .;o  ..;.. � �  ...., - :: - · - ' c: .. · • ·  

• 
as J .� e  ;:) - ..; _  . . •  2 1  �o··· =- -- - � ... � as s e  �..s 1: 0  an o i. �. e r  c or.rpany 1n 

re tu rn fer s �ar e s : - J  



· An e:x:b:aordinary general meeting of the A"Bsets Cotp.pany 
was held on February 2:2, 1898, at 7.·bich a resolution appro...-ing 
of the agree�e!:.t o£ the 11th was I!�.'J'ted. and secontied. The 

. meeting ";';as adfoumed. to �!arch 22, ... ..-ben, after the -:hairman 
ha.d addre��ed the meeting, :Ur. \Yall entered into un .::::q>l3.!la
tion of his objections to the scheme. �Ir. Parker poi!lted out 
the a.d';'antages o£ the scheme, and the objections to the schemes 
outlined in a circular o£ Mr. \Va.ll. .:\. Mr. Rowley was speak
ing against the schemes, both of the directors and of �Ir. :Wall, 
but was inte!!!!pted by cries of " Vote." The chairman then, 
supported by others, p,lt a motion that the debate should then 
close, and there voted 24 in favour of the motion and 2 agai.,.,st . 

it. The chairman then put the resolution, which wa.s carried 
by 35 to 3. lli. \\'"all expressed his wish fer a. poll, but could 
not obta:n the support of four other mem!Jers I':es.:nt for 
demanO.:::.g it, 2.!ld the chairman declared r::.e !:leeti:::.g c�:sed. 
The abo•e is the substance o£ what ap:pea...-g i� the :::::i!::�tes of 
the mee�i�g. !rir. V{ all C..;posed tha.t, " S�oitly after the dis
cussion of tl:.e scheme had begun, az::.d whila I ::nd other s!l.:.re
holders were de:i:rous of add:essing the 11.1.;t:ting, the ch::J.irman 
put a leSd:!tion to the !:leatir:g that the t:Iscu�sic:J. .:l:ould be 
t-:rmi:c.ated. Tl:is :::sclution \'."as c:I.r.ried, a!.ld these share
holders ·w!:o were desirous oi spe:l1.-ing we:e thns pre,·ented 
fro:n so c.:;i:::.g." 

1 2 2  

Ano +, ';. e r  ex"':!'acrd l ::2. :r�' gene r�. l  :-: e e t ing was :'l E=" l d  f o r  the 
purp c :: -:  c f  c onfir:-:i :-.;::: t::-� e  re s o l ut i on ,  :3�d a f t e r  an a!".end'nent 

·1'/al l ·Nas r:.: l e d  C '..< t  c f' crce r , the c c!'lf i r:nat i c!:. of the res olut 
214 was :: �\.red : 





-· 

tAG..S c:.o..lfetf f c1' onP 1711 rp"se only, o_V\d t�C)t Wcl'i �., .:·: :1:in!l ·0r 
y�tt.t �� ovi.gi "� r��c.!u.:hin J\ith had bun fD.SS'cd, :-.:.1 :'.t�.} 

amendmr>nt would be wholly irrelevant, because the single 
purpose of the meeting was to say Aye or Nay, is tl1e originlll 
resolution to stand or fall ? 

124 
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8) Voti�� nroced��� 

Assuming tha� t�e c��i��an, afte� giving fair hearin¥, 

has stopped disc,..;s:: :.o!"l o:: a :-1otion, that motion, or resolutio 

will have to be brc�f�t to a vote. 

We are not concer�ed �ere with the exercise of the 

various types of voti�g ri5�ts that may attach to share 

ownership, but with the procedure of voting as part of the 
conduct of the =neeting. To some extent, however� the procedu: 

set out in the statute er articles governing a company �ay 

quite seriously af�ect 

(a) Scr'.ltineers 

-·"-
"'··= suostantive rights of a shareholde: 

The propriety o� t�e voting count , it left in the hands 

of the chair=na.11 al·�!"le, or ?ersons acting under his direction, 

is alwa?s c�en to ��estic�. � - - :t is therefore normal procedure 

to appoint scruti�eers representing the two conflicting iides 

to supervise and ��..,...00 
-:•- ._ 

0!: "":!'"' .. 9 count of a poll. ::owever, there 

is no direct a,__�t�c:-:. �:; , ...... ��e present Alberta Co�panies Act 

or i!"! t'he case la•,y :?lE.: :.r .. g t:r.e chair!:'!an under a duty to appoir 

rise to ?.. val!.d 
?�ilure to do sa, hov·.reve.rp may brir 

��e chair�an has departed markedly 

from the co::1=non u.sa€e s-:anda�d. �'lhile the point was not 

nec.essar� ... -to !"':is :i-:::si::Y:., -:--.e referee ·1n Gr3.'! v. Yello�·!knife 

On the fi!"st ":all�"': :.:r. Swanson rejected a su:r�estic 
t'!.. at sc-po··-� ..,ooyo- · ... .:. .., ...., ,..., 01. n•Q,..; mhc a ,.... ..... ol.•nt·me·n· ..(. of .!1 _ ...... ..,�-----== ...J - "';;i. !-'!:.1 . �..� ..... ..... & · - }J':! . ..  t.. 

scruti!".'=ers is �.:-:: :-nandatory. :2.ut the refusal under 
the cir-:·..:.:-.s"tances clearly inriicatas that in hi,s 
:gos i tic�. �= -:!".ai:::-:-:a:1., I·:r. :Swans on had abandoned any 
idea of exe��:si�f a proper d iscreti o n. s • •  
• • q • • • 1 � . . t 'h. h 'h ld navl.ng p.:..=.ce:: :.1:-.�e 1 1n a pas 1. on w .• lc •. e c ou 
have avc:.:-:e: D a::� s?'.ould :-;.ave avoided by appointing 
scruti�e�rs, ��e :�air�an ex e rcised his discre�ion 
after, a�� ��-= �a::�e, the event, when �e evidently 
had an excelle�� :�portunity of k�owing the results 
of "t�e v:-:e. 
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!n these circumstances a d irecticn irr the statute or 

articles that the chairma� :nay appoi!'lt scrutineers in any 

event, and shall appoint them upon a de�and fro� one side, 

woulc have resolved the difficulty. It might, however, be 

use!ul to add tha.t such scrutineers shall net themselves be 
no�inees for any office , since this would conflict with the 
quasi-judicial nature of their duty as was found in the �ld 

Ontari"o case of Dickson v. Hurray. 21?In that case v.c.· 

Proudfoot had found that tr.ere was a pl9:in conflict of 
� 

interest and duty since t�eir own defeat or re �election as 

direc�o�s depended u�on �ow they �ccepte� or rejected votes. 

(b) Show of hands 

Traditional!� all resolutions h�ve first been voted an 

by a show of hands p ·:1!1ich is then foll owed by a demand for a 

poll. !'faturall�', i:' the :-:1eeting i� u:1animous on the show 

of h�n1s there is a need for a poll. :his is particularly se 

in closely-held co�?oratic��. �owevQr, there is a clear 

ci�c·::-::stance in ·.·t:-;i.c:-� t:"l.e ··:sual proc s :i •Jr e  of vo-eing by show 

o: hanis can potentially disenfra�chise a majority of voting 
shares. Gower gives t�e example· that if the articles nake 

g:t i�ast ) :e:n':-:ers '"'1·.:.2 "t de:nand a poll before' o 

( =�o 41ho��� �a������� ��+ s 1�6(2)) the� it - ·  .... ·- --.-u-.._ L. �  ... �.J ··":::' ._··--- ··- -� ., J I .O..L" ..._ 

wo�ld �e ;ossible �er 4 �e�bers af the 5 at a �eating� each 

havin� one share, to pass a s pecial �esolution over th� 

d. 
' . 

l.SSe!!.1::1.!1§: vote of a najority share�oljer. 
21E 

Gower remarks" 

The moral is that a mei!lbe� s !'lould , to be absolutely 
always split !"lis h oldines a::1cng five nom inees •. 

�:r.'1ile Table A -;;�esently provides for a single member' to 

de:ta:-�j a -poll· (Art. 40), this can, of course, be changed by 
the co�1pa�:,r. 3oth "':he 3.C. Act and the federal Act have-
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cured_this anomaly by providing statutorily that a poll rnay 
. " 

be den�nded by a �e�ber or proxy holder before or after the v 

by show of handss 

B. C. 

Fed. 

11/ (3) At my meeting at which a resolut:on is submitted a poll may be 
demanded, before or on the declaration of ·.he results of the vote by show of 
lwtds, by a member or proxyholder entitled to attend the meeting. 

135. (1) :Voling.-Unlc�R the hy-lawR othcnvi�c provid�. vot-
' 

ing at a rnectm� of shareholders shall be by show of hand!l except where a ballot 1s deman
.
dcd by a shareholder or proxyholdcr entitled to vote at_the rne�tmg. 

(2). Dallot.-A sharcholcfer or proxyhoJder may demand a ballot e1ther before or after any vote by show of hands. 

�here are two co�men�s to be Made with respect to. these 

prcv�s:::.o!"�s. ";;"•y.c+l•r . _,_ ::: c: l-'r.-:>.J.. tno 1"rl 1 c::i _l ... - "  J, �L �:?pear- .... .  ._�.. __ ._ _.c_u __ on of 

"proxy holder" re�edies another ano�aly under .the older acts. 

Gower �ctes that there was no obligation imposed by statute 
to allow proxies �o vote by show of hand, and that it was noi 

us�al to do so, alt�o�sh, �s he notes, this �s difficult to 

enforce in practice �nles2 the proxy holders are kept in a 
... J:' ,_ 219 . 

f. d - \ s�para ,,e · part o-�. tne roo!'l. The po�nt seems con �r�e oy t. 

wcr�i�� of our prese�t Ar�. 40 requiring that the poll demanc 

Secondly5 tr_e 3.C. section s-pe�r:s of a "resolution", whl 
the federal Act speaks sir;.ply of' "voting". ·:-rnether this in 

fact gives broader scope to the poll de�and under the 

federal Act is �ot entirely certain. Under the common usaee 

standard it appears that �ot every �atter in issue on t� 

floor, specifically ?roc�dural rn�tters, need be put to a 

poll by the chair�an. �os� importantly this relates to the 

cha.:r::::'3.'S power -to ad j o�.:rn the :"'le"?.ting. 
220 
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T�e chairr1an ' s power to adjourn t!le meeting on a mere 
-

show cf hands, even where the articl� � piovide f�r the 

de:1.a_"'ld c� a poll 0�1 5 rr:.er::oers , ,,.;as decide d in 187 5 by the 
221 

Court of Appeal in :.:acDou .<rall v. Gardiner. A motion to 

adjour� �ad been declared carried by the chairman, who refus 
to grant a poll on the matter on the grounds that it could 

not be taken on the question of adjournment. The plaintiff' 

action, based on the claim that the adjournr.tent was taken ·to 
sti.fle discussion, \'Tas d ismissed, the court taking the view 

that this was a �atter of internal management within 

the r�le in Foss v. �arbottle. 

T�e �atter ca�e before the Alberta gourt in Le�ion Oils 

·:'he s i�?le question was w�ether the 

C-..,-;.,...�-n c o· ·ld :::a,..; ic'·-rn +;..,o .,oo•in- :::a �te r· .... ,.e +"''·l.·ng of'_. a ... ::;. __ .�:::. \.A. - �"" 
\,(_ \J• •- .. --1..- :.:._ _..:., I...� w t""4 : .. ..  _ 

""'011 �� ::>"'1c··I �...,- �,..-r,, .... l· ...., eo.,..s to c�··nt '-"ne ·c�11o .... s a·nd !::' -- '-i..J - .:.. - • '-�-•� ;::,,__ .•. l• •• .... _ V;A • .l • ""' c ... __ lJ •• 

�ri �- �n the r=-s·,l+=. .., -··5 � •• '-< w- Tne company �ad articles permitting 

the c!'!.air:-1an to adjourn "with the conse!1t of t!le meeting" (. 

preser:.t A!"t. 3� of Table A),· to per�,it the chairman to direci 

·�� ����c.,... �� + a��": :::a Mol1 (o•1r orQ�e"t Art 1L2) an·d a w.J._ ··-------- ·-J- v ..... --J.c. ... _ ';-' _ ..... .. --- •• • •· -r 
. -

�or a poll shall not prevent the 

co:-:tirr...:.a!:ce of b�..A.s iness. 
223 

-.!'. J:.;stice �ai!:"�S r:eld.: 

-Tn . . ;., h ' ' 
� an ao�c1 +e di�crotio :n�' vle\•r 't .. e �--:.3l!'Y'la!: !:..-5 . •• ·� ·-i.i." � ·� n 

to direct s.n adj ou::-n::1ent fer the p·_:."!:'pose of taking 
11 �.... ' t' t .• . t . - t + po • �� nay oe na 1� 1s mos · 1:npor�..an YO 

ascertain the resv.l t of t::.e vote prior to conductin 
the busi!:ess of the meeting. 

-

��c�.·.·, it sho'!J.ld 'be noted that :.�r. Jus-tice Cairns· is here 

no lonser s pes.kir..g of a residual right in the chairman to. 

adj m.<rn -t!"'.e ::1eeting :for any purpose on a show of hands ... Here 

clea"!:'l� ��e power derives from the articles� for a specific 

purpose--to take a pollc �ere it otherwise we might still we 
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be in the early days of the applicatio� of Foss v. Harbdttl� 
with the chairna::--. in a clear pas i tion to throttle discus� im 

by adjourning. Cur prese�t articles i� Table A seems to 

give clear directions and place appropriate restraints on 

the power of the chairman to adjourn ti":.e meeting. \1Te mie;ht 

that Art. 39 also provides for a direction from the meeting 

the chairman that he adjourn, and Art. 43 clearly makes all 

questions of adjourn�ent to be decided not by hand , but by 

a poll vote. 

4J. A poll de�anf.�d on t�e elftction of a chair�an, 
or o� a questic� of adjournment, s hall be taken fc 
with. A poll ··J9·�::o4nded o� ::t.!'l:f e:other question shall 
taken a-t S1..1c!-:. -:::::e as �r-�e �:--.air:!l2-n of the neeting 
directs. 

(c) Je�andin �  � ��11 
As we have seen, in ��e absence of stat�tory provisio�s 

respect to adjc�r��e�tst a�= in �he presence a: permissive 

stat�tcr� prcvisicns, it �� Dossi�le !or the �ajority of 

interest to lose a� iss�e �t a st�rehalders' �eetlng by 

s ir.-.ple 3h0Vl It :.s for +-,;-..., ...... _:::: reason that the right 

demand a poll should be extended as far as is possible, as 

:t stn�ld �e �oted he�e that the right to demand a poll 

. 1 . . +' h . • .r:' .... ., • d . .... 
oevo vE=:s 1.:-;-::::; a ·:.·.: ��· 1J:oon ... r.e c .. a.J.r:-::an J.� ;.. .. ere J.S any ouo v 

. """' . . � ... . J.n .. 1.s :":l.na :..na "t the show o� hands does not represent the re 

intention of the �eeting, as, for exa�ple, in the case where 

the chair�an is hi�self proxy-holder o� shares that he is 
directed to vote co�trary to the vote by show of hands.224 

pQll, the present 

artl'claa arp �lli�A �1oar ���+ \'/1·+� +�e - .......... -..J ""i-·- - - .... _.,._ - ""'· ·-"" ""·" ....... exception of �atters 
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the chairmen may validly postpone the t8.king of ths 1:roll unt il" 

other business has bee� dealt with, so that there is no undue 

interruption of the ��eting . 

While Gower is of the opinion that where the articles 

direct that a de:nand by the chairman shall be effective, it 
is a further strengthening of the board since they do n ot r'..ln - 225 
any risk of not being able to use full voting power, this 

is in issue only where more than one person is �eeded to 
demand a poll from the floor, a situation that will hopefully 

be remedied by statute. 

(d) The chairman's castin� vote 
1:= Article 42 of Table A provides :or a�"second or casting 

vote" to the chair�ar. eithe r by show of hand or poll vrhere 

there is an equal division on the floor. 

Gower remarks th8.t there was no such ri�ht at common 
/ 
·: law; that a chair�an could only dis

.
cl2�0the deadlock if he 

had not previously c�st his �wn vote. The q�estion of the 

force behind this castin� vote ca�e before an Ontario County 

�ourt in J.e Ci tize!'"l' s :cal 2-.nd ?orwg,rdi:H?; Co • .  Ltd .. 227 The 
company had two eq�al shareholders, one of when had the manag� 
ment for two years a.:::i !".ac completel�.- prevented the other 
f� ... c� ... �ar�l· �;��tin- y v w.L.:;'- -••:. -; ......... ........ r..� ..., ___ ana:;�_ .... _ .e.n.t: "'v +he u::::o of h�s cast;'n · - ·- - oJ._ w .... -·· ... ... � 

.· 

vote as '}resident, :;�e appl ica tio!'"l for a winding-up wa.s 
based in part on t�e allegation of �he virtual dead-lock� It 
countered that un�er the proviaon of the Ontario Co�panies 

-

Act, R. S.O. 1914, c. 172, s. 49 (3),. �iving the president 
a castinc vote, no ��ad-lock could arise. No�etheless the 
application was gra�-':ed by Lavell Co. Ct. J. ,. stating:228 

• • •  !a� disnosed to think ��at the nrovis ion is not 
intended tc- g:o further t!:an to prcvide a ready �nd 
reasonable �eans of dealing with occa s i onal or even 
freq�ent tie�votes rather ttan a continuous and 
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. 

settled condition which here existed. 

Lavell J. was a•t.:are of the following dictu!n by Cave J. 
in Nell v. Longoottom:229 

The institution of a s econd or castin� vote, as it 
is called, is th� creature of the statute law intro 
duced for the purpose of avoiding the deadlock whic 
would otherwise ensuee 

In that case there was an 11-11 s plit in votes for �ayor 

at a borough electi�n. �he ex-nayor's casting vote (as chair 

�an) broke the tie, Lavell J. deci�ed that the circumstances 

the Ontario case distin€uished l. + -..... ""��,:.:: o" i+. '"!:!� a .,..erc:ol" c::: te�1+ 
..... ...J- J---"'-� -- ·�-t...r � loJ �- • ..t. .... 

deadloc!::.. This reasoning anpears tc have been sustained by t: 
230 

As a result it appears that t.he lov1er level courts are 

f: willi!"l[:: to curb the effectiveness of t!-.e casti!"lg vote where i· 
is usg� ln an ess e�tially c�nressive ���ner. ?erhape so�e 

1. � .  .. . q'..�a J..! :.ea �..1on in k·.-.:c:: rr.:oc::-.-=-,..t "c'·,--1 -...:::. 1nco,...,..orate'"' � nt c ·..,.n�: _.... 4 ...... - - - - :::' - - - ..... .L. ...... � - -· .... ;,.J lA ... :;.i. -

C� c:: -!-;�-=- vo+e _.._ ...,-·•c "' • 
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