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A .  P urpose of the P aper 

I· 

INTRODUCTION 

The purpose of this paper is to set out the existing 

practice in the P rovince of Alberta relating to the representa

tion and the protection of the rights of the child in legal 

proceedings affecting his interests . Part I I  considers the 

situation in which the child is a party to the proceedings and 

surveys the law relating··to the " next friend" and the "guardian 

ad litem" with a separate study of the protection given a 

child ' s  property interest. P art I I I  is a limited study of 

the situation in which the child is not a party to the pro

ceedings ; the common law, existing legislation and the practice 

of appointing an amicus curiae are examined . As well, the 

practice in other jurisdictions is outlined for the purpose 

of comparison. Part IV sets out the conclusions arising 

from this study and the writer's recommendations. 

B .  Areas Beyond the Scope of the P aper 

This study is limited in P art I I I  largely to an 

examination of the position of the child in proceedings 

relating to his custody, access and guardianship . However, 

the problem of his representation cannot be viewed in isola

tion and for this reason there follows some brief comments 

in selected areas that, due to limitations of time and 

resources, were beyond the scope of the study . 

1 .  Juvenile Delinquency P roceedings 

The feeling. that just because an offender is a 

juvenile he should not therefore be deprived of the funda

mental right of all adults to proper legal representation has 

led Legal Aid in Alberta to propose that all juveniles have 
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legal advice made available to them before they first appear 

in court . Legal Aid has set up a pilot project in Calgary 

which has been in operation since October of 1 9 75 and in 

which juveniles in the juvenile courts are provided with a 

system of duty counsel--lawyers assigned to the project for 

a certain time period . A procedure is followed in which the 

lawyer interviews the juvenile at a detention centre before 

his first court appearance; he speaks to bail if necessary, 

makes any required recommendations to the court and has the 

juvenile complete an application for legal aid if he feels he 

needs a defence. Legal Aid is strongly behind the province

wide implementation of this proposal but at the moment it 

appears that the provincial government is waiting for some 

concrete data on the progress of the pilot project. 

2. Abus�-Neglect-Wardship P roceedings 

The only legislative provision for legal representa

tion of a neglected or abused child sub ject to these proceedings 

is found in section 18 (4) of the Child Welfare Act, R . S . A .  1 9 70, 

c. 4 5 ;  the Director of Child Welfare, if he considers it to be 

in the public interest to do so, may retain counsel to repre

sent the interests of the child . Under section 3 1  of the Act 

the Director is made guardian of the person of any infant who 

is a temporary ward of the Crown and sole legal guardian of 

the person and estate of an infant who is a permanent ward of 

the Crown . If the parent involved in these proceedings is a 

minor, section 3 7  gives the judge a discretion to appoint the 

Public Trustee or other person to safeguard his interests 

before the court. 

One question that calls for close examination in 

this area is the adequacy of the section 18 protection ; not 

only is it discretionary and based on the public, rather than 

the child ' s  interests, the discretion itself is vested not in 
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the court but in the Director of Child Welfare with the result

ing possible problem of conflict of interest for the counsel 

who is retained by the D irector but responsible for rep.resenting 

the child . 

I n  isolated cases , the court has appointed an amicus 

curiae to represent the child but this practice is rare and 

more often limited to cases involving contested custody issues. 

Perhaps this is an area into which this practice should be 

extended and perhaps even made mandatory . Mr . Alexander Hogan, 

formerly with the office of the Public Trustee, proposes in 

his paper " Child Advocacy and the Law "  presented to the Child 

Welfare League of America Conference, that every child the 

subj ect of abuse, neglect or contested custody proceedings 

be automatically represented by independent counsel who would· 

have the right to adduce evidence, cross-examine and have . inves

tigative authority and resources . 

3 .  Adoption Proceedings 

Section 5 0  of the Child Welfare Act requires that 

an application to adopt a child must first be submitted to 

the Director of Child Welfare who; in the interests of the 

child, must investigate the application and present a report 

of it to the j udge . Where the child is not a ward of the 

Crown, section �7 requires that the j udge be satisfied with 

the propriety of the adoption having regard to the welfare 

and interests of the child. These provisions appear to be 

the only protection given to the interests of a child who 

is the sub j ect of adoption proceedings in Alberta. 

Section 7 0 ( 4) of Ontario's Child Welfare Act, R . S.O . 

1 9 7 0 ,  c. 6 4  ( as amended by c.s.o. 19 7 0 ,  c .  96, s. 18 ( 1) )  makes 

the appointment of a guardian ad litem mandatory in applications 

for adoption orders . The Ontario Law Reform Commission in its 

Report on Family Law (Part I II, Children, 1 9 7 3) recommends the 



setting up of a new office of Law Guardian , part of whose 

function would be to take over the role of guardian ad litem 

in adoption proceedings. I n  England also , a guardian ad 

litem is appointed for the child who is the sub ject of adop

tion proceedings ( the adoption (High Court) Rules 1 971 , 

4 

S. I .  1971 , No. 1520/L. 3 4 , Rules 6 ,  7 and 1 5 ) . Should not 

Alberta have some such similar provisions giving the child 

representation independent of the Department of Child Welfare , 

particularly in cases where his material welfare may not co

incide with his emotional welfare? 

Mr. Alexander Hogan , in the paper cited above , 

describes adoption proceedings in Alberta as " rubber stamp " 

cases--cases in which the court acts like a rubber stamp to 

an administrative decision made by the Department of Child 

Welfare. He proposes the setting up of an independent 

ncommittee of Review " financed through Legal Aid and whose 

function would be to screen all applications relating to 

issues of adoption , guardianship, wardship , maintenance, 

affiliation, annulment and noncontested divorce and custody, 

to investigate cases where necessary and to advise the court 

whether the interests of the child require that he should or 

should not have counsel. 



I I . 

REPRESENTATION AND PROTECTION OF THE INFANT'S 

INTERESTS WHERE HE I S  A PARTY TO THE PROCEEDINGS 

A. In General - The Next Friend and Guardian Ad Litem 

5 

Under the Alberta Rules of Court an infant may 

sue or counterclaim by his next friend and may defend by 
his guardian or his guardian ad lita�. 1 The next friend 

is not appointed as "guardian" by the court ,  while the 

guardian ad lita� is so appointed. The court may appoint 

a guardian ad lit&� whenever it appears to be in the 

interests of the infant.2 An example of such a situation 

could be where the infant has no guardian to conduct his 

defence or 'l.vhere the interests of the guardian conflict 

with ·those of the infant. 

The language used in the Alberta Rules of Court , 

for example , "maytt sue by next friend and "may" defend 

by guardian ad litem does not mean that their presence 

is not mandatory where an infant is a party to the suit. 

In the case of Arnott v. Arnott [1 9 3 71 O . W.N . 5 3 1 ,  Mr. 

Justice Hogg of the Ontario High Court stated : 

nit would appear that the rule is that, 
although the lack of the appointment of 
a guardian is not a ground to invalidate 
a judgment, nevertheless an action should 
not be proceeded with or continued up to 
judgment where an infant is a defendant 
unless a guardian has been appointee." 

The same court in a later case commented:3 

"It could never be successfully con
tended b�at an infant could sue without 
a next friend. It follows that an in� 
fant can only defend by the guardian 



appointed for that purpose . The word 
''may" as used in this rule does not 
give a discretion to the court. Fur
thermore, it cannot give a discretion 
to an infant. It is a rule setting 
out the practice to be follow·ed where 
an infant is a plaintiff or a defen
dant in an action , and must be complied 
with before such an action is properly 
constituted." 

The courts will insist on compliance with the 

rule where it is known that the plaintiff or defendant is 

6 

an infant, and especial ly if he is an infant of "tender years". 

They appear, however, to be loathe to use the rul e  to 

invalidate a judgment where the infant is almost of ful l  

age. In such a situation, the Saskatchewan Court of Queen's 

Bench took the view that " • . .  Rules of Court, like laws 

generally, must be interpreted in the light of existing 

conditions and with a sense of reasonableness . . .. .. and held 

that noncompliance with the rule requiring the appoinb�ent 

of guardian was merely an irregularity and did not nullify 

the proceedings. 4 If the court finds that there \vas no 

reason to suspect that the interests of the infant were 

not carefully considered and protected5 and that, therefore, 

his infancy placed him under no disability, 6 it wil l  probably 

refuse to invalidate proceedings taken in the absence of a 

guardian or next friend. 

Neither the next friend nor the guardian ad litem 

is a party to the proceedings. They are officers of the 

court whose function is to represent and protect the inter

ests of the infant and both are accountable to the court 

for the conduct of the proceedings. 7 
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Generally anyone who is not himself under a 

legal disability and who has no interest in the proceedings 

adverse to that of the infant may act as next friend or 

guardian ad litem, although preference is given to his 

parents, �uardian or relative .
8 

Traditionally, a married woman was not allowed 

to act as next friend or guardian ad litem of an infant . 

The basis for this practice was commented upon by Chitty J .  

in the case of Thynne v·� St-,Maur:: (188 7) 56 L . J. Ch .  7 3 3 : 

''The rule appears to have been founded 
generally on the incompetency of a mar
ried v7oman, amongst other things, her 
incompe.tency . to sue, her incompe_tency 
to be answerable in regard to the costs 
of the action where the infant was 
plaintiff and she was his next friend, 
and also to answer for any costs of any 
proceedings where she was acting as 
guardian ad litem for an infant defen
dant . The rule vias most general and 
founded on the incapacity of a married 
woman . Now, The Married Women's Pro
perty Act of 188 2  has not made a married 
woman for all purposes a feme sole • .  What 
it has done by the section in yuestion 
is to render her capable of suing and 
being sued in regard to certain matters, 
which, for shortness, I will say are 
matters relating to herself personal l y ; 
and

.
that is the extent to which, to put 

it in general terms , her incapacity has 
been removed . • . •  There are many reasons 
I can see why it would not be to the 
advantage of infants to be represented 
by a married woman . I need not go into 
them . I base my judgment upon the cir
cumstance that her incapacity is not 
removed; but I can conceive, by reason 
of her being a married woman and liable· 
to influence of her husband, who is not 
the next friend, there may be many cases 

• . .  in which a married woman should not 
be appointed . Seeing , then, that the 



matter .i,s dea,lt w;i,th w;i,thout there 
being any application fo� j udicial 
d.i,scretion , � th.i,nk it w�uld be a 
a dangerous innovation to alter the 
practice. Amongst other reasons, I 
might add that a married woman would 
not be responsible , as far as I can see, 
for the costs of an improper action, nor 
liable to pay the costs of an improper 
defence or vexatious proceeding. The 
result is that she could only be made 
responsible at the utmost for those 
costs in re�pect of her separate estate; 
and then there would be the inquiry 
whether she had separate estate or not, 
with ·all the inconveniences attending 
the inquiry." 

8 

This reasoning was applied in England until 1 926 

when the Judges of the Chancery Division stated that a mar

ried woman could institute and defend proceedings in the 

nane of a person of unsound mind and that a mother could 

act as next friend of an infant child upon an application 

under The Guardianship of Infants Act 1925. 9 Section 2 

of that Act states: 

The mother of an infant shall have the 
like powers to apply to the court in 
respect of any matter affecting the 
infant as are possessed by the father . 

In 1 9 4 7  rtule 17A was added to Order 16 of the Rules of 

the Supreme Court of England . Rules_l6 and 1 7  dealt with 

infancy and lunancy and Rule 17A stated: ·''Nothing in 

Rule 16 or 17 of this Order shall prevent a married 

woman acting as next friend or guardian ;·n This Rule was 

deleted in the 1 962 Revision of the Rules when the whole 

of Order 16 was completely revamped but the practice of 

allowing married women to act as next friends or guardians 



ad litem has continued.10 

9 

Alberta has no provisions similar to section 2 

of the English Guardianship of Infants Act 1 925. However, 

sections 60 and 73 (2) of the Domestic Relations Act, 
11 R.S.A. 1 9 42, chapter 300 , have been read together as 

having the same effect . Section 60 (1) states that the 

father and mother of an infant shall be joint guardians 

of the infant. Section 7 3 (2) states that every guardian 

during the continuance of his guardianship shall have 

authority to act for and on behalf of the infant and may 

appear in court and prosecute or defend any action or 

proceedings in the infant's name. Mr. Justice Parlee of 

the Appellate Division of the Alberta Supreme Court held 

in the case of Read v. Allan [ 1 9 48 ]  2 W.W.R. 1018 that 

the com:Qined effect of these sections removed the incapac

ity of a married woman to act as next friend for an inf<;�.nt 

child. A recent Ontario case
12 

appears to disagree with 

the reasoning used in Read v. :Allan"because, although the 

. � 
13 t . . . . "l t th Ontarlo Inrants Act con alns provlslons Slml ar o ose 

mentioned above in the Alberta Domestic Relations Act, 

the court did not refer to those sections at all. Instead 

it cited the case of Thynne v. St. Maur and several Ontario 

cases that had followed it and concluded that a married 

woman could riot act as next friend for her infant daughter . 

It is difficult to j ustify the conclusion reached by the 

Ontario court if the court in Read v. Allan properly inter

preted the effect of The Domestic Relations Act unless one 

assu.rnes that r.lr. Justice Par lee based his decision specifically 

on sub-paragraph (b) of section 7 3 (2) which gives the guardian 

authority to appear in court and prosecute or defend in the 

infant ' s  name. Only subsections (a) giving the guardian 

authority to act for and on behalf of the infant and (c) 
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giving the guardian charge of the infant's estate, are 

duplicated in the Ontario Act. Whatever the position in 

Ontario, it seems clear that in Alberta a married woman 

may act as next friend for her infant child. 

The purpose of acquiring of this "adult" inter

vention is three-fold: (1) to protect the defendant in 

the matter of costs in an action by an infant plaintiff, 14 

(2) to protect the infant by giving him the benefit of 
15 ' ·  

adult guidance , and { 3 )  to have before the court someone 

to answer for the propriety of the action, and throuqh v!hom 
the court may compel obedience to its orders . 16 These 

interests are worthy of the law ' s  protection. There has 

been criticism of the rule requiring adult intervention, 

especially in the case of the "technical" infant. One 

critic goes so far as to state that no necessary function 

is performed by a next friend for an infant who is sixteen 

years of age or more and that the guardian ad litem is as 

useful to this "technical" infant as a bump on a log . 1 7  

�·Jhile such criticism may be valid in some instances, it 

would be dangerous to generalize from this that all minors 
over fifteen are capable of recognizing and protecting 

their best interests and of instructing counsel . The 

fact that this requirement may , in some cases , impose a 

burden on infants in terms of extra time and expense does 

not j ustify a blanket removal of the protection afforded 

both to the infant and to the opposite party by the rule . 

If on the other hand, this probl6n is considered to be 

a serious one, the proper solution would be to make pro

vision in the Rules of Court for application to dispense 

with the reguira-nent of su:i,ng · by next"-friend or ·defending 

by guardian ad litem, such applications to be made only 

in cases where the infant involved is over fifteen years 

of age and where the court is satisfied that such an 
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order would not be prej udic�al to either party's interests . 

B. The Property Interest 

The extent to which the property rights of 

infants are protected by the law is so considerable that 

it has been described as "pathetic"18 when viewed in light 

of the comparatively meagre protection afforded the in

fant ' s  physical and emotional welfare. A brief survey of 

the some of the law relating to an infant ' s  property 

rights shows j ust hmv much importance is placed upon 

protection of these rights. 

In any action involving property in which an 

infant is interested, he is served by serving the guardian 

�d litem or the guardian of his estate and if neither of 

these exists then the Public Trustee must be served and 

will be the guardian ad litem . 1 9  I n  fact, the Public 

Trustee must be served with notice of any application made 

to a court in respect of the property or estate of an 

infant.20 No sale of real propery in which an infant is 

interested will be valid without the approval of the 

Public Trustee unless there is an order of the court21 and 

no sale, mortgage , lease or other disposition of an 

infant's estate will be ordered by th� court unless the 

disposition will substantially promote the infant's 

interest .
22 Furthermore, the infant must give his consent 

to the disposition if he is fourteen years or older .
23 

No order confirming the settlement of an action maintainable 

on behalf of an infant in respect of an inj ury to the in

fant will be made without ten days notice having been 

given to the Public Trustee
24 

who must satisfy himself 

that the settlement is adequate and in the infant ' s  best 

interests . If he concludes that the settl·ement is not 
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adequate he can so �n�orm the court, wh�ch will then come 

to its own de�ision as to whether the settl�nent �s in 

the best interests of the infant . If applications are 

made under The Family Relief Act25 
of under The Administra

tion of Estates Act26 in respect of an estate in which an 

infant is interested , notice of such applications must be 

served upon the Public Trustee. Rule 3 4 3  of the Alberta 

Rules of Court states that no payment made to a guar-

dian or next friend of money due to an infant is a valid 

discharge as against the infant. Section 7 of The Public 

Trustee Act states : 

·Notwithstanding anything contained 
in other Act, any money other than 
wages or salary and any property to 
which an infant is entitled under an 
int:�stacy or under a "Ylill , settlement , 
trust. deed,. or in. any other-manner what
soever, and for whose estate no per-
son has been appointed guardian by 
the issue of letters of guardianship , 
shall be paid or transferred to the 
Public Trustee. 

It can be seen from the above survey that in 

any legal proceedings affecting his property rights, an 

infant's interests enjoy "double" protection , through his 

guardian or next friend and also through the Public Trustee . 

If the Office of the Public Trustee is per=orming the 

function envisaged for it,by these various legislative 

provisions , and apparently it i s,
27 there would appear 

to be no problem in the area of representation and pro

tection of an infant's" property" interests. 
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C .  Conclusion 

It is clear that where an infant is a party to 

legal proceedings the law has provided means for his int

erests to be represented before the court. His case is 

conducted by his next friend, guardian or guardian ad litem 

through the lawyers hired by them. If the infant ' s  property 

interest is involved, the Public Trustee ' s  investigation 

provides an additional safeguard . Here is an example of 

theadversari system working as it should: the court is 

able to act out its traditional role as impartial arbiter; 

there is no need for the court to step into the adversary 

arena itself in an effort to discover the infant ' s  case 

as there is a spokesman for the child. 
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REPRESENTATION AND P ROTECTION OF THE INFANT ' S  
INTERESTS WHERE HE IS NOT A PARTY TO THE PROCEEDINGS 

1 4  

The relevance of the issue of representation of 

the infant becomes clear when one considers the various 

legal proceed ings to which he is not a party but which 

involve.determinations vitally important to his physical 

and Bmotional welfare. This part of the paper will focus 

attention on three main areas in this regard; that is, 

proceedings relating'to the custody, access and the guard

ianship of the infant, including a brief survey of the 

position of the infant in the isolated issue of his 

maintenance. 

A. The Alberta Position 

1 .  The Parens Patriae Power 

The courts have always had j urisdiction to 

interfere in cases of infancy , this juri sdiction being 

based on the prerogative of the Crown as parens patriae . 

In the case Shaftsbury v. Shaftsbury (1725) Gilb. Rep. 

172, the court explains this jurisdiction at 173 -74: 

But the Crown has 4nother Jurisdiction, 
and that is as Pater Patriae, as a 
Fa·ther over his Children. The King has 
a Right to take Care of Infants, Luneticks , 
and Ideots, that cannot take Care of them
selves; and this Care cannot be exercised 
otherwise than by appointing them proper 
Curators or Committees . . • .  Now as the King 
has the Protection of Infants,· I ·don ' -t see 
any other Protection can be, than by assign
ing them their Guardians; and where should 
that Protection be exercised, but in that 
Court wnere Care is �aken of all Persons 
under natural Disabilities? 

' 
I 
I 
I 

I 



The nature of this j urisdiction was also com

mented upon by Lord E�her, M.R. in the case of The Queen 

v . ,:Gingelle[:L8 9 3 ]  2 Q . B  • .  2 3 2  at 2 3 9 : 

But there was another and absolutely 
different and distinguishable juris
d iction which has been exercised by 
the Court of Chancery from time im
memorial . That was not a jurisdiction 
to determine rights as between a parent 
and a stranger, or between a parent and 
a child. It was a paternal j urisdiction, 
a judicially administrative jurisdiction, 
in virtue of which the Chancery Court 
was put to act on behalf of the Crown, 
as bei ng the guardian of all infants , 
in the place of a parent , and as if it 
were the parent of the child , thus 
superceding the natural qunrdianship 
of the l]Q.rent. 

Lord Esher, M. R .  continues at page 2 4 1 :  

1'How i s  such j urisdiction to be exer
cised? The court is placed in a 
position by reason of the prerogative 
of the Crown to act as supreme parent 
of children , and must exerc ise that 
jurisdiction in the manner in which a 
wise , affectionate and careful parent 
would act for the welfare of the chi ld." 

15 

This parens patriae power has been vested in the 

Supreme Court of Alberta through The Judicature Act1 which 

declares that: " . . .  the Court has the like jurisdiction and 

powers that by the laws of England, were, on the 15th day 

of July in the year 1870, possessed and exercised by the 

Court of Chancery in England in respect of • • . all matters 

relating to • . •  infants, idiots and lunatics and to the 

estate of infants, idiots or lunatics, • • . •  " . 
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The report of the Ont���o Law Reform Co�uission 

on �amily Law, P�rt IIl, Children (1973) discusses the 

ambit of the parens patriae power and points out the 

increasing use made of it in resolving custody issues . 2 

This writer agrees w ith the conclusion reached by the Com

mission at page 1 1 3  of the report : 

. • •  the recent v igorous resurrection 
of the pmver convinces us that it is 
a useful vehicle for judicial innova
tion and worth preserving. It does , 
of course , introduce an element of 
uncertainty in the law ,  but we believe 
that the concurrent advantage of flexi
bility overrides the disadvantage of 
uncertainty. It does not appear to us, 
in surveying the recent cases , that the 
courts have abused the pov-1er and we are 
not prepared to recommend either its 
abolition or a more careful definition.· 

·2. �xi sting Legislation 

(a) Maintenance Orders and Affiliation Proceedings 

Section 9 (1) (e) of The Divorce Act3 creates a 

duty in the court to refuse a decree sought on the ground 

of permanent breakdown of marriage where the granting of 

this decree �ould ... "prejudicially affect the making of 

reasonable arrangements" for the maintenance of children 

of the marriage. The interests of the child are therefore 

protected to a limited extent in that the court , to dis

charge its duty , must address its m ind to the possible 

effects of the decree on the maintenance situation. 

If a person legally responsible for providing 

maintenance for a child neglects to do so an application 

may be made in D istrict Court under section 5 of The 
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Maintenance Order Act, R.S.A . 1 970, chapter 2 22 ,  for a 

maintenance order against the person liable. The appli

cation may be made by the parent or guardian, the Director 

of Child Welfare, or by the infant by his next friend. 

There is no provision for the retention of counsel for an 

applicant. The Act does not apply to illegitimate children. 

The right of illegitimate children to maintenance 

is governed by T.he Maintenance and Recovery Act, R.S.A. 

1 970, chapter 2 23 .  The proceedings are initiated by way 

of making a complaint against the putative father1 the end 

result of the process being an.order that may require him 

to pay a monthly SQrn of money toward the maintenance and 

education of the child. Section 1 3  of the Act provides 

that a complaint may be made by the mother, the next friend 

or guardian of a child born out of wedlock or by the 

DirEwtor of Ttlf_.,:._.,_,.....""""""""'-" _.,....,=� 
J:'�Q..L�.1 l-t::::a.1Ct.J . .1\,....C QJ.l\..L 

n-,..-"".,.--... --..:l 
.1.'\.C\...V V C.L :J QHU 

------ J-'t-- T"'ooo-' -- - • 
IJ..LVt:!::; 1:ne u1rec-c.or 

a discretionary power to retain counsel, if he considers 

it to be in the public interest to do so, to represent any 

person who has made a complaint. The Act has been amended
4 

through the repeal of section 3 1  and the addition of section 

2 (1) which gives'the judge a discretion to appoint the 

Public Trustee or other person to safeguard the minor ' s  

interests before the court. Section 2 (1 )  is broader than 

section 31, in which the discretion was limited to appointing 

a representative for a minor mother or minor putative or 

declared father. Section 2 (1) is broader also than section 

1 3  which limits the Director ' s  discretion to appointing 

counsel for a complainant ; section 2 (1 )  would seem to include 

the possibility of representation for the infant whether 

or· not he is the complainant. 
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In summary then, the basic legislation ir. the 

area of maintenance for children makes no provision for 

legal representation for a legitimate child but does appear 

to allow for such representation for an illegitimate child. 

(b) Custody,· Access and Gua:rdia.rfship 

Other than inherent jurisdiction in custody, 

access and guardianship matters provided by the parens 

patriae power, the court also has a statutory jurisdiction 

founded in both provincial and federal legislation . Section 

11 of the Divorce Act gives the court the power, upon the 

granting of a decree nisi for divorce, to grant corollary 

relief in the form of an order providing for the custody, 

care and upbringing of the children of the marriage:. Prior 

to the passage of the Divorce Act in 1 9 6 8, custody problems 

were governed solely by provincial legislation. The con

current existence of both federal and provincial legislation 

in this area gives rise to the possibility of conflict but 

this has largely been avoided as the courts tend to apply 

provincial law in making custody awards under the Divorce 
5 Act. 

The important �rovincial legislation in this 

area is found in P�rt 7 of the Domestic Relations Act, 

R.S.A. 1 970, c. 1 1 3 . Section 42 allows an infant, or anyone 

on his behalf, to apply to the court for the appointment 

of a guardian where the infant has no parent or guardian or 

where the parent or guardian "is not a fit and proper person" 

to have the.guardianship of the infant. No guidelines 

for the appointment of a guardian are set out other than 

the vague and implicit condition that the guardian be a 

fit and proper person to have the guardianship of the infant. 
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Wh�le no mention is made of the �nfant's welfare, one 

would assume thi� to be the paramount con$ideration by 

virtue of the parens patriae jurisdiction. By contrast, 

section 46 does set out guidelines to be applied on an 

application for the custody of or right of access to the 

infant . Applications may be made by the father or mother 

or by an infant, who may apply without a next friend, and 

the court, in making the order, must have regard to three 

factors: (1) the welfare of the infant, (2) the conduct 

of the parent, and (3 ) the wishes of both the father and 

the mother. It is interesting to note that the wishes 

of the infant are not mentioned as a relevant considera

tion. It is only in section 50, relating to a court 

order to ensure that the infant is brought up in the proper 

religion, that mention is made of the infant ' s  vlishes and 

even then it is not a required consideration. 6 \-'7here 

the parents a.re living apart and there is a dispute as 

to custody of or access to the infant , they , or the infant, 

may apply to a Family Court j udge for an order which must 

be based on the " best interests" of the child.7 

In all of these situations the infant may himself 

apply, without anyone interested on his behalf, to the 

court for the.order. This rarely occurs and if it does , 

the infant involved is probably an " older minor" since 

he is aware of this right , and therefore should be capable 

of representing and protecting his own interests before 

the court. It is in the case of someone other than the 

infant applying for an order concerning his custody, guardian

ship or access that the issue of representation of the child ' s  

interests comes into focus. The court is faced w�th a situation 

which it must make a disposition based to a large extent on 

the " welfare-best interests'.'- of the' child. The child i_s not 



a party to the proceed�ngs and he has no statutory right 

to have someone represent his interests to the court. 

Upon what is the court to base its decision as to the 

" welfare-best interests " of _the child? 

20 



3. The P ractice of Appointing an Amicus curiae
8 
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P rior to 1966 the Alberta court's main method of 

obtaining information and recommendations as to what disposi

tion would be in the best interest of the child who was the 

subject of a custody or access dispute was through not infre

quent requests for investigation and reports by social workers . 

This is still the practice in the Family Courts where an inves

tigation is done in every disputed custody or access case on 

the consent of the parties . Rule 218 of the Alberta Rules of 

Court has also been utilized to allow the court to have a. 

social workers " expert" evidence on the matter. I t  is ques

tionable whether this is a proper case for the use of Rule 

2 18 . In the absence of these procedures , the court was left with 

only the disputing partiesi evidence and argument upon which to bas 

its decision as to what disposition would be in the best 

interest of the child . The £eeling that this was not in 

many cases an adequate method of ensuring that the child's 

welfare would be given paramount consideration has led to 

the increasing use of the " amicus curiae11 procedure which 

was adopted for the first time in the Alberta Supreme Court 

by Mr . Justice �1. E. Manning in the case of Woods v .  Woods, 

1966, No . 4 178 4 . 

( a) The P rocedure 

While this procedure has occasionally been resorted 

to in cases_involving an abused or neglected child, the courts 

have used it most often in cases involving custody or access 

disputes . The court , either on its own initiative or upon 

the request of the parties, orders that an amicus curiae be 

appointed to represent the infant and to make an investigation 

and recommendation to the court on the issues o£ custody and 

access . The frequent result is an agreement between the 

parties as to what custody and access arrangements would be 
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in the best interests of the child, thus relieving the court 

from the task of resolving the dispute. Where the issue is 

tried, the amicu3 curiae may call and tender evidence subject 

to counsel's right to cross examine. 

The procedure as developed largely by Mr. Alexander 

Hogan when he was Assistant Public Trustee and frequently 

called upon to act as amicus curiae involves two separate 

investigations, one by an experienced social worker and another 

by an independent child psychiatrist who has been given the 

social worker's report. The report of the child psychiatrist 

is submitted to the amicus curiae and usually adopted as his 

recommendation to the court. Both reports are submitted to 

the parties and a meeting is arranged between the amicus 

and counsel involved to determine whether the dispute can 

be resolved on the basis of the recommendation. If the issue 

goes to trial both the social worker and the psychiatrist are 

called to give their evidence and recommendations. The 

amicus generally does not cross examine witnesses called by 

the parties. The costs of the amicus are paid for by the 

parties although Legal Aid will apparently cover his costs 

where one of the parties qualifies. 

(b) The P roblem 

The above procedure depended entirely on the avail

ability and willingness of both the psychiatrist and the social 

worker to give attention to the p roblem in addition 

to their regular duties'and often for little 

or no remuneration. So long as the case load was small and 

the psychiatrist and social worker were both willing and 

available the system worked. But the referrals have been 

on a constant increase resulting in a backlog of investiga

tions and further delay and frustration for the parties. 

The psychiatrist who originally did most of the investiga

tions is no longer available and many recommendations are 
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based on the report of the social worker alone. To confuse 

mat.ters further, the courts have been inconsistent in appoint

ing the amicus ; the appointment may be directed to a lawyer 

within the office of the Public Trustee, a lawyer within the 

Department of the Attorney General, a lawyer in private 

practice or even a member of the Family Court staff, each of 

whom may follow a different procedure and none of whom have 

any clearcut definition of their proper role as amicus curiae 

either before or at the trial. 

4. Summary 

This brief overview of the Alberta position shows 

that this province has given no legislative recognition to 

any right in the infant to have his interests represented in 

legal proceedings directly affecting his welfare but to which 

he is not a party. The guidelines set out for the exercise 

of the discretion given the Director under section 1 3  of the 

Maintenance and Recovery Act to retain counsel for the complain

ant is " the public interest" , not the interest of the infant. 

There is no guideline given in the Act for the exercise of 

the judge ' s  discretion to appoint the Public Trustee or other 

person to safeguard a minor's interest in the proceedings. 

In relation to matters of custody, access and guardianship, 

there are absolutely no legislative provisions allowing for 

representation 0f the child. As a result, courts concerned 

that the child ' s  welfare be given more than passing attention 

have used their common law pater patriae powers to safeguard 

his interests. The practice of appointing amicus curiae is 

an example. Mr. Justice Manning makes this point in Woods v. 

Woods when he quoted the words of the Lord Chancellor in the 

case of in Dyce Sombre ( 18 49} 4 1  E.R. at 1208: 

" In the case of infants, it is the habit 
of the court very much to disregard form 
when necessary in order better to protect 
their interests. " 
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The use of Rule 218 of the Rules of Court to allow the court 

to have a social worker do a custody investigation is another 

example of the court discovering new ways of exercising its 

paternal jurisdiction. That the courts have begun to recog

nize the rights of children to representation in proceedings 

to which they are not parties is certain ly a step in the right 

direction; however , what is really needed to secure such a 

right for the child is legislative sanction of this growing 

recognition through provisions expressly allowing for the 

representation of the child by legal counsel. 

B .  The P osition in Other Jurisdictions 

This part of the paper briefly surveys methods used 

in selected jurisdictions other than Alberta for the purpose 

of comparison and insight into possible alternative solutions 

to the problem of child representation. No exhaustiv2 criti

cism of the various procedures has been attempted. 

l. P rovincial 

( a) Ontario 

Through legislation and judicial innovations 

Ontario has developed two methods by which the interests of 

the child are represented. 

(i) The Official G�ardian 

Section 6 of the Matrimonial Causes Act
9 

requires 

the Official Guardian to investigate and report to the court 

on all matters relating to the custody , maintenance and edu

cation of every child mentioned in a statement of claim in 

an action for the dissolution of marriage. In cases other 

than divorce or annulment the Official Guardian may be 

required to prepare a report upon any application for custody 
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of or right of access to the child . 10 
If the report is dis

puted, the Official Guardian may be required to attend the 

trial on behalf of the child . 

Although initially the investigations involved per

sonal interviews in each case, the present practice is to send 

to each party to an action for ��e dissolution of marriage a 

form questionnaire, the results of which are analyzed by social 

workers within the Office of the Official Guardian . If no 

serious problems come to.light through these questionnaires , 

the Official Guardian prepares a mini-report to that effect 

for the court. Further investigation involving personal 

interviews and other field work is carried out only if the 

results of the analysis of the questionnaires is thought to 

warrant it . 

This system has been criticized
11 

and it is ques

tionable whether or not the present practice carries out the 

intent of the legislation . One judge of the Ontario High 

Court, while finding the report of the Official G•1ardian to 

be " indispensible" feels also that the Official Guardian is 

� • • •  severely limited in that he does not have the resources 

to carry out the full, complete, in�epth investigations that 

would really assist in the difficult cases . .. . .. 
12 This same 

judge advocates .the development of the procedure for a 

" judicial inquiry" into the interests of the child . Both 

parents and child would be represented with the Official 

Guardian, if given the resources, as the logical person to 

act as the child ' s  representative .
13 

The Ontario L aw Reform 

Commission recommends the setting up of the institution of 

" Law Guardian" to represent the interests of the child in 

any proceeding concerning his upbringing .
14 

The Commission 

sees the role of this Law Guardian as analogous to that of 

an amicus curiae rather than " child advocate" and recommends 

that an entirely new official take over this role leaving 

the Ofcicial Guardian with his well-established and traditional 
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role as protector of the infant ' s  property interests. 

( ii) The " Haines Order" 

This is a procedure which was introduced by Mr. 

Justice Haines of the Ontario High Court whereby the parties 

to an action in which custody is disputed consent to the 

preparation of a psychiatric report containing recommendations 

as to custody of and right of access to children. If the 

report is disputed by either party or if they fail to settle 

the issue the psychiatrist may be cross-examined an his report 

which is filed with the court; if the parties agree with the 

report a consent order is taken out. Some basis for this 

procedure may be found in Rule 267 of the Ontario Rules of 

P ractice which allows the court to use " expert" evidence. 

In practice this procedure has resulted in the frequent 

settling of the custody issue , a fact which gives rise to the 

criticism ·that this technique perhaps causes the parties in 

many cases to reach agreement reluctantly in order to avoid 

further delay and expense. 

( b) P rince Edward Island 

Under the Prince Edward Island Supreme Court Rules1 5  

a copy of every divorce petition containing particulars of 

children must be served upon the Director of Child Welfare 

who may then apply to the court for the appointment of a 

Queen ' s  Proctor to intervene for the purpose of protecting 

the interests of the children concerned. According to one 

study done of this procedure,
16 

the Director will apply for 

the appointment of a Queen's Proctor in all cases in which 

custody is in dispute or a cross petition is filed, or if 

there appears to be a serious problem involving the children, 

and his decision as to the necessity of a Queen ' s  ?.rector 

is based solely on the information available to him from the 

petition and his files. The Queen ' s  Proctor is appointed 
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from among the practicing lawyers of the province and apparently 

does his own interviews and field work and files a written 

report with the judge, although in difficult cases he may 

have the Director of Child Welfare investigate the situation 

and prepare a report. When one considers the fact that the 

lawyer in many cases prepares his own report, conducts his 

own investigation and is charged, as Queen ' s  P£octor, with 

the duty of protecting the interests of the children, it 

is difficult to understand the ruling of Mr. Justice Bell of 

the Prince E dward Island Supreme Court concerning the duties 

of a Queen ' s  Proctor:1 7  

The duties of the Queen ' s  .:Proctor are 
plainly set out. I feel that this 
appointee is limited in his duties and 
cannot make recommendations of his own 
as to custody of children for the simple 
reason that he is not qualified or has 
any experience in that line. Only a 
trained officer from the proper depart
ment of Child Welfare could take on that 
work • • . • 

Section 78 ( 4) of the Children's Act
18 

provides 

another method of representing the child ' s  interest to the 

court, one that is not used in divorce cases where the 

procedure discussed above is followed. Upon the application 

of either parent for custody of or access to a child , a 

judge may require the Director of Child Welfare to investi

gate and report on " all matters relating to the custody, 

maintenance and education of the child." 

( c) British Columbia 

P rior to 1974, there had developed.in·British 

Columbia the practice of requesting background reports in 

disputed custody cases in an effort to give the court some 

objective information upon which to base its decision as to 

what order would be in the best interests of the chila. In 
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19 7 4 ,  the Unified Family Court Act1 9  was enacted and brought 

into force and a pilot project was set up in a designated 

area of the province. The legislation empowers the Attorney 

General to appoint " family advocates" and " family counsellors".
20 

Under section 8 a family advocate may : 

( a )  attend a proceeding in a court res
pecting a family matter or a matter 
respecting the delinquency of a child; 

(b) intervene at any stage in a proceeding 
under clause (a)  for the purpose of 
acting as a counsel for a child, who, 
in the opinion of the family advocate 
or the court, requires representation 
by counsel; and 

( c )  upon the request of a court, assist 
any party to a proceeding under clause 
( a) who is not represented by counsel. 

Under section 9 ,  a family counsellor may refer parties involved 

in a dispute respecting a family matter to the appropriate 

community resources board, or to such public or private 

counselling agency as , in his opinion, is qualified to assist 

in resolving the dispute and the counsellor must, where he has 

knowledge of such dispute, give to the parties such advice and 

guidance as, in his opinion, will assist in resolving the dis

pute. Under section 10, the court upon ex parte application 

by a party or co'unsel to a proceeding involving a fani.ily mat

ter may direct a person who has had no previous connection 

with the parties and who may be a family counsellor, social 

worker or probation officer to investigate a party to the 

family matter or a person associated with the family matter 

and to report the results of the investigation to the court. 

The roles of the family advocate and family counsel

lor are set out and discussed in the Fourth Report of the 

British Columbia Royal Commission on Family and Children's 

Law.
21 

The scope of each role as it relates to children 
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involved in the j udicial process is not yet clearly defined . 

Part of the family counsellor ' s  function is to prepare custody 

reports ; this is done upon request for j udges of the provincial, 

county and supreme courts. The family advocate, on the other 

hand, is charged with the responsibility of representing the 

child, protecting his interests and advocating that resolution 

of dispute which he considers to be in the best interests of 

the child . An unique aspect of this pilot proj ect is the 

close working relationship between the family counsellor 

and the family advocate . They are both part of the court system 

itself . The family counsellor first becomes involved in a 

case at the initial intake interview ; he may also be specifi

cally assigned to the case under section 10 of the Act. Section 

8 gives the family advocate the right to intervene in any pro

ceeding for the purpose of acting as counsel for a child but 

in practice his involvement in most cases is the result of 

a referral to him by a family counsellor .
22 

This does not 

necessarily mean that the representation of the child in the 

court will coincide with the recommendations of the family 

counsellor ' s  custody report as the family advocate can call 

evidence independent of that contained in the report . The 

Royal Commission has apparently found no serious problems 

arising from this close interrelationship
2 3  

and the family 

advocates themselves have urged that " • • •  the position of 

family advocate continue and remain within the court system, 

as opposed to a .separate office of Child's Counsel . "
2 4  

The family advocate is not confined to actual repre

sentation of children or other parties in court ; he is described 

as an officer of the court and is available for consultation and 

advice and acts as liaison among the family, the child, the 

family counsellors, the bar, the Department of Human Resources 

and other related agencies, the bench, the policeT prosecutors , 

schools and hospitals . 25 



2. E lsewhere 

(a) England 

30 

Under the Matrimonial Causes Rules,
26 

where a peti

tion for divorce, nullity or judicial separation discloses 

that there is a minor child of the family, the petition must 

be accompanied by a separate written statement outlining the 

arrangements made for the child. The court cannot make abso

lute a decree of divorce or nullity of marriage, or grant a 

decree of judicial separation unless it makes a declaration 

that it is satisfied that arrangements for the welfare 

(including custody, education and maintenance) of the child 

have been made and are satisfactory or are the best that can 

be devised in the circumstances, or that it �s impracticable 

for the parties to make such arrangements or that there are 

circumstances making it desirable that the decree be made 

absolute or granted without delay, in which case the parties 

must undertake to bring the question of the arrangements for 

the child before the court within a specified time.27 While 

the intent of these provisions is commendable it is question

able whether this intent is being realized in practice for 

the court rarely has the time in the average hearing to conduct 

a thorough investigation into the arrangements nor is there 

adequate followup machinery.
28 

The interests of the child are further protected 

under the provisions in the Rules for his separate representa

tion in the proceedings. Rule 72 requires that the child be 

separately represented on any application for the variation 

of a settlement order unless the court is satisfied that the 

proposed variation will not adversely affect his rights or 

interests. I n  any other matrimonial proceeding Rule 108 

gives :the court a discretion to appoint the Official Solicitor 

or other person to act as guardian ad litem for the child 

with authority to take part in the proceedings on the child's 

behalf. 
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Further recognition of the rights of the child to 

separate legal representation is seen in the " Children ' s  Bill " , 

the present status of which is unclear ; apparently it has been 

given third reading and is awaiting royal assent .  It is 

reported that the legislation provides that in any proceedings 

relating to a child in any court the court must consider whether 

it is in the minor ' s  interest to be represented and in contested 

proceedings must order that he be separately represented
2 9  

with 

such representation being mandatory also in applications for the 

revocation of a care order where the child has been ill-treated 
30 or neglected .  

{b) Australia 

Section 71 of the Commonwealth Matrimonial Causes 

Act of 19 5 9  is similar to section 4 1  of the English Matri

monial Causes Act in that it also provides that a decree nisi 

cannot be made absolute until the court has declared that it 

is satisfied that proper arrangements have been made for 

the \velfare of the child. Under Rule 4 1  of the Matrimonial 

Causes Rule 196031 the petition for the decree must state 

the arrangements proposed by the petitioner and generally 

information is given in support of the proposed arrangements . 

The court may adj ourn any proceedings relating to the custody , 

guardianship, welfare , advancement or education of children 

of the marriage 
.
until a welfare report has been obtained , 3 2  

and under Part VII of the Act the Attorney General may inter

vene in these proceedings on his own initiative where he 

believes there are matters relevant to the proceedings that 

ought to be made knmvn to the court and may be requested by 

the court to intervene for the purpose of arguing any question 
· · f a · a h 

33 ar1s1ng out o any procee 1ng un er t e Act. 

Under Rule 115 a guardian ad litem may apply for 

leave to intervene on behalf of the child under Part VII of 

the Act and Rule ll5A gives the court the discretion to 
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appoint a guardian ad litem for the purpose of representing 

a child to whom section 7 1  of the Act applies. The Western 

Australia Law Reform Committee concludes that if the guardian 

ad litem is granted leave to intervene, the child will become 

a party to the suit by the operation of section 82 of the Act . 34 

( c )  New Z ealand 

New Zealand legislation gives extensive recognition 

to the necessity of protecting the interests of the child in 

legal proceedings to which he is not a party. No final decree 

of dissolution of a marriage can be made pnles9 the court is 

satisfied that satisfactory arrangements have been m ade for the 

custody , maintenance and welfare of any children of the marriage ar. 

the court has a discretion to request a social worker ' s  

report on the arrangements proposed by the parties a s  well 

as a discretion to direct that any children of the marriage 

be represented by counse1. 35 
I n  proceedings other than for 

the dissolution of marriage, the court is given powers under 

the Domestic Proceedings Act 19 68 to request welfare reports , 

to call its own witnesses and to appoint a lawyer to " assist 

the court in the proceedings" . 3 6  

Under section 18 of the Guardianship Act 1 9 68 the 

court must not enforce a custody agreement made between the 

parents of a child if it is of the opinion that it is not 

for the welfare of the child to give effect to it. Section 

23 requires the court to ascertain the wishes of the child 

and take account of them in any proceedings relating to the 

custody or guardianship of or access to the child. Section 

29 gives the court the discretion to appoint counsel to 

assist or to represent any child who is the subject of the 

proceedings and provides that a copy of any application for 

guardianship or custody be served on the Director General 

of Social Welfare where the court so directs ; in such cases 

the Director General must report on the application and may 

appear on it. 
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(d) The United States of America 

Several states have adopted provisions similar to 

section 3 10 of the Uniform Marriage and Divorce Act which 

gives the court a discretion to appoint counsel to represent 

the interests of a minor or dependent child with respect to 

his custody, support or visitation. In 1 971 the Wisconsin 

Family Code was amended to provide that in cases affecting 

a marriage the court shall appoint a guardian ad litem to 

represent minor children whose welfare the court is especially 

concerned about with the result that a guardian ad litem is 

. t d . h d . d 37 appo1n e 1n every case w ere custo y 1s conteste • 

Michigan 1 s· " friend of the court" system has apparently 

fai led in its initial ob j ect of protecting the rights of 

minor children as a result of a heavy case load and lack of 
3 8  professional staff. 

Section 2 4 9  of the Family Court Act of the State 

of New York 1 962 ( as amended to 1'-iay 30, 1 9 7 4) requires the 

court to appoint a " law guardian" to represent any minor who 

is the sub j ect of delinquency or abuse--neglect proceedings 

and gives the court a discretion to appoint a law guardian 

in cases involving the support, paternity, adoption , guardian

ship or custody of a minor. The appointment is made where 

independent legal counsel is not available to the child. The 

intent of the Act is set out in section 241 : 

This Act declares that minors who are the 
sub j ect of Family Court proceedings should 
be represented by counsel of their own 
choosing or by law guardians. This declar
ation is based on a finding that counsel is 
often indispensible . to a practical realiza
tion of due process of law and may be help
ful in making reasoned determinations of 
fact and proper orders of disposition . 
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The function of law guardian has been variously 

described as that of an advocate, adversary, adviser, lawyer, 

soc ial worker and parent. 39 
In fact it has been suggested 

that the role of the " wise parent" has been transferred from 

the court itself to the law guardian .
4 ° 

Criticism of this 

legal aid " law guardian system" has stressed the heavy case 

load and institutional bent of the urban la�yers as well as 

the problems of conflict between the roles of advocate and 

guardian and the lack of active representation of the child . 4 1  



C .  Conclusion 

Legislative recognition of a right in an 

infant to legal representation in proceedings involving 

3 5  

his welfare i s  non-existent i n  Alberta . The brief survey 

of the practice in oth�r j urisdictions only serves to 

underl ine the problem of the unrepresented chi ld in Alberta 

where the law goes to the extent only of granti ng a dubious 

safeguard to an i l legitimate chi ld ' s  right to maintenance 

( see p .  17 infra) . 

As a result , those interested in seeing the 

chi ld ' s  interests represented have been forced to fall 

back on the common law concepts of the parens p atriae 

power and the amicus curiae procedure . Neither is 

adequate . The parens patri ae_ .pcwer is too broad, discretion 

ary and non -specific t o  b e  the sole support upon which to 

base a right to representation . Furthermore the practice 

presently followed by those appointed as amicus curiae 

bears little real resemblance to the original amicus and 

does not fol low any consistent rational pattern . 

The outlook for a chi ld who should have his 

interests represented in proceedings to which he is n ot a 

party is bleak . The court may use Rule 2 18 to get " expert " 

evidence from a social worker or the court may appoint 

almost anyone to investigate and report on that solution 

which wi ll be in the best interests of the chi ld . 

Legislation is needed to clarify the position 

of the chi ld in such matters . This has been done to a 

greater or lesser extent in each of the foreign j urisdiction s  

surveyed . At the very least , each j urisdiction has legislated 

specifically to deal with some form of representation for 

the child ; in al l these j urisdicti ons there is specific 
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discretionary legislation and in several rules have been 

set out making representation mandatory in certain situations. 

Alberta, by contrast has not even legislatively reocgnized 

the problem . 

While it is not recommended that Alberta 

adopt in who le the practice or legislation of any specific 

j urisdi ction , the wirter wishes to emphasize that the pi lot 

proj ect presently in use in the province of British Columbi a  

appears t o  be the most logical , rational and humane 

approach to the many problems in the area of " fami ly" law 

of which chi ld representation i s  only a part. The writer 

would l ike to see a similar comprehensive approach taken in 

Alberta , but , assuming for the moment that thi s  is not 

feasible for some time , the following tentative recommendation� 

are made . 

IV . RECOMMENDATIONS 

1 .  It is recommended that no changes are necessary in the 

area of protection and representation of the chi ld ' s  property 

interest except that , if it is thought to be advisable , 

the Rules of Court could be amended to allow applications 

to dispense with the requirement of next friend or guardian 

ad litem in cases where the infant is 16 years of age or 

older. 

2 .  It is recomn1ended that an office o£ Amicus Curiae be 

instituted as an entity separate from but attached to 

the Department o£ the Attorney General ( in the same way 

that the Office of Public Trustee or the Ombudsman is a 

" separate" entity ) . 

3 .  It is recommended that the relevant existing legislati on 

be amended to make mandatory the intervention of the Amicus 

Curiae to represent the chi ld in all cases o£ abuse or 
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neglect as well as all cases involving a dispute a s  to 

custody , access or guardi anship , while giving the courts a 

large measure of discreti on in all other cases . 

4. It i s  recommended that the procedure establ ished by 

Mr . A .  Hogon as set uut in pages 21-23 of this report be 

the basic guideline for the functioning of the Amicus 

Curiae . 

5 .  It is recommended that sufficient resources of high 

quality be made available for use by the Office of Amicus 

Curiae to allow it to function in representing well the 

interests of children . 

NOTE : A lesson can be learned from those j urisdictions 

in which mandatory legislation is too broad in scope . 

The incredible case-load that develops results in reduced 

standards of protection and representation . It i s  felt 

that what resources we have must be focused in those 

areas of greatest danger to the child ' s  welfare . 



FOOTNOTES 

I I . REPRESENTATION AND PROTECTION OF THE INFANT'S 

INTERESTS WHERE HE I S  A PARTY TO THE PROCEEDINGS 

l .  Alta . Rules of Court , Rs . 5 8 , 5 9 . For a general 
r eview of the law relating to the 11 next friend11 
see Vano v .  Canadian Coloured Cotten Mills Co . 
( l 9lor;-2l O . L . R .  14 4 .  . 

2 .  Alta . Rules of Court , R . 5 9 (2 ) . 

3 .  MacAllister v .  MacAllister and rHddleton , [ 19 4 4 ]  
2 D . L . R . 3 9 9  at 400 . 

4 .  Stachuk v .  Nielsen { 1 9 5 8 ) ,  26 W . W . R .  567 at 570 . 

5 .  Straughan v .  Smith { 1 8 90 ) ; 1 9  O . R . 5 5 8 ; York v .  
Schwartz { 1927 ) , 32 O . H . N .  329 at 3� 

6 .  Hachniewicz v .  Kowalchuk , [ 19 42] 2 D . L . R . 5 10 at 5 1 1 . 

7 .  21 Halsbury's Laws , 667 and 6 80 ( 3d ed . Simonds , 1 9 57 ) . 
See also , Ingram v .  Little ( 18 8 3 ) , ll Q . B . D .  25 1 i  
Duncan v .  Ross { l 86 9r-2 Chy . Chrs . 4 4 3 ; Vano v .  
Canadian COIOllred Cotten Mills Co . { l 9 10r;-2l 0 .  
L . R . 1 4 4  at 1 4 8 - 4 9 ;  Poulin v .  Naden , [ 19 50] 2 
D . L . R . 303 at 305 , Shartnar v :  Yoski Yoka ( 1 9 57 ) ,  
21 W . W . R .  322 at 324 . Mr . Justice Orde of the 
Ontario Supreme Court summarized the position of 
the next friend in Lucas v .  Coupal , [ 1 9 3 1] 
66 O . L . R . 1 4 1  at 1 4 2 :  

Under the law o f  this Province , when 
something arises which gives to an infant 
a right of action , that right is his own . 
He r:mst hiw.sel f  come to the Court to en
force it ,  and the action is brought in his 
name . I f  he succeeds , the j udgment is in 
his favour and its fruits are his . But 
in order to protect the defendant in the 
matter of costs , the infant plaintiff 
must have associated with him in the . .:: 
action an adult, who ought to be within 
the j urisdiction , 3 S  his next friend . 



The next friend is, however, not a party, 
though liable for costs ; and, while he 
has in a sense some control over the 
conduct of the action, in that he inst
ructs his and the infant ' s  solicitor, he 
is not really dominus litis, for he has 
no power to bind the infant plaintiff by 
compromising or settling the action . 
Once the action is launched, the infant ' s  
rights are in the hands: of the Court, 
and no disposition of the action binding 
upon the infant can be made without the 
Court ' s  approval . And the Court usually 
takes possession of or otherwise disposes 
of the moneys received by the j udgment 
for the infant ' s  benefit . The inter
vention of a next firiend under our prac
tice is merely a matter of procedure . 
He does not r epresent the infant except 
in a very limited sense . It is clear 
that no interest in the infant ' s  cause 
of action or in the fruits thereof is 
at any time vested in the next friend . 

8 .  21 Halsbury ' s  Laws , 6 65 { 3d e d .  Simonds, 1 9 57 ) . 

9 .  See Practice Note, E l926 ]  W . N .  8 .  

1 0 . See Jacob, Ada�s The Supra�e Court Practice, 1967 , 
Vol . 1 ,  para 8 0/ 3 11 . 

11 . The corresponding sections in R . S . A .  1 9 7 0 ,  c .  1 1 3  
are s s  . 3 9 , 52 ( 2 ) . 

12 . Gagnon v .  Stortini ( 1 9 7 4 ) , 4 O . R . (2d) 27 0 (District 
court . ) 

1 3 . R . S . O .  1 97 0 ,  c .  222 , ss . 2 ,  20 . 

1 4 . �ucas v .  Coupal, [ 19 3 1 1  66 O . L . R . 1 4 1  at 1 4 2 . 

1 5 . Supra , n .  4 at 56 9 . 

16 . Scott v .  Niagara Navigation ( 1 8 9 3 ) , 1 5  P . R .  4 0 9  at 
4 11 .  See also Simpson v .  Jackson ( 1622 ) Cro . 
Jac . 6 4 0 .  



17 . McKenzie,  Statutes Affecting Infants and Infant ' s  
Rights , (196 6 ) 5 West. Ont. L. Rev. 153 at 155. 

18 . The personal observation' of S. Hogan , formerly with 
the Office of the Public Trustee , now Director 
of Civil Law , Dept . of the Attorney-General. 
(See Appendix B for a s�mary of an i nterview 

with the writer on August 6 ,  1975 . )  

19. Alta . Rules of Court , R. 17. 

20. The Public Trustee Act , R.S.A. 1970, c. 301, s.6 ; 
Alta . Rules of Court , R. 58 1. 

21. The Devolution of Real Property Act, R.S.A. 1970, 
c. 109, s .  12. 

2 2 . The Infant ' s  Act , R.S . A .  1970, c. 18 5, s .  2. 

2 3 . Id . , s .  3 ; see also Alta . RuJ.es of Court , R. 58 3 ( 1 )  . 

2 4 .  Id . ,  s .  16. 

25. R.S . A. 1 970 , c. 1 3 4, s .  1 4  ( 3 ) . 

26 . R . S . A .  1970, c .  1, s .  8 ( 2) • 

2 7 . Supra , n. 18. 



FOOTNOTES 

I I I .  REPRESENTATION AND .:-PROTECTION OF THE INFANT ' S  

INTERESTS WHERE HE IS NOT A PARTY TO THE PROCEEDINGS 

1 .  R. S .  A. 1970, c .  1 :: · 3 ,  s .  1 6 .  

2 .  See pp . 1 08 - 1 1 3  of �he report . 

3 .  R . S . C . 1970, c .  D- 8 .. 

4 .  An Act to amend the Maintenance and Recovery Act, S . A .  
1 971, c .  6 7 .  

5 .  For a discussion of the constitutional problem see : 
Richard Gosse, The Custody, Care and Upbringing of 
Children of Di "'.'rorcing Spouses . Research paper 
prepared for t�1e Law Reform Commission of Canada , 
1973 at pp . I 2 61  I 3 4 . 

6 .  Section 5 0 (2)  state§ : 
Nothing in thi §  Act interferes with or 
affects the por"';er of the court to consult 
the wishes of �he infant in considering 
the order that ought to be made, or dim
inishes the ri0ht that an infant now 
possesses to t�� exercise of free choice . 

7 .  Family Court Act, R .. S . A .  1970, c .  133, s .  1 0 ( 1) . 

8 .  See Appendices A an,·.:. B for the corrunents of Mr . G .  Way 
and Mr . A .  Hog ��n on this practice . 

9 .  R . S . O .  1970 ; c .  2 6 5  
c .  5 0 . 

s .  6,  as amended by S . O .  1 9 72 , 

1 0 . The Infant ' s  Act, R � S . O .  1970, c .  2 2 2, s .  1 ( 6) . 

1 1 . Bradbrook, An Empir :·.cal Study of the Attitudes of the 
Judges of the Supreme Court of Ontario Regarding 
the Workings o �  the Present Child Custody Adj udica
tion Laws . ( 19 7 .;... ) , 4 9  Can . Bar Rev .  5 5 7 ;  Gosse , 
supra, n .  5 at IV67, IV72 . 

1 2 . Galligan, Protectio�l of Children in Family Disputes, 
2 1  Chitty ' s  L . J .  1 4 5  at 1 4 7  ( 1973) . 

1 3 . I d .  



14 . Ontario Lmv Reform Commission , Report on Family La·w 1 
Part I I I , 1973 at pp. 123-130 . 

1 5 . Rule 18 of Order 6 5  of the Prince Edward Island 
Supreme Court Rules. 

16 . Gosse 1 .supra 1 n. 5 at IV 8 1-8 4 . 

17 . Rennie v. Rennie I l 973 ] 11 R. F. L. 287 at 29 5 -296 . 

18 . R. S. P. E. I. 1 9 5 1, c. 2 3  as amended by S. P. E. I. 1968, 
c. 5 and S. P. E. I. 1 9 72, c. 5 .  

1 9 . S. B. C. 1974, c. 9 9 . 

20 . Id. , ss. 8 and 9 .  

21 . Fourth Report of the Royal Commission on Family and 
Children ' s  Law , The Family , The Courts , and The 
Community , February 12, 1 975, Vancouver, B. C. 
at 10-20 . 

22 . I d. , Appendix H-21 sets out the breakdown of source --
referrals over a five month period as follows : 

30% from family counsellors , 
12% from lawyers , 
12% from j udges , and 
12% initiated by the family advocate. 

2 3 .  Fifth Report of the Royal Commission on Family and 
Children ' s  Law , Part VI, Custody, Access, and 
Guardianship, March, 1975 Vancouver, B. C. at 3 3 .  

24 . Supra, n. 21, Appendix D. 

25 . I d. 

26 . S. I. 1 9 71, No. 9 5 3, R. 8 (2 ) . 

27 . Matrimonial Causes Act 19 73, c. 18, s. 4 1 .  

28 . Stone , The Importance of Children in Family Law ( 1967) 
6 Western Ont. L. Rev. 21 at 27 . 

29 . Brown , Divorce Reform : Welfare of the Children , 125 
New Law Journal 424 (Hay 1, 1 9 7 5 ) . 

30 . ( 1975 ) 5 Fam. Law 1 .  

31 . The writer was able to find a copy of the Rules set 
out in full and updated to 1967 in--Brown and 
Morgan , Australian Matrimonial Causes Practice 
with Precedents , Butterworths , Sydney , Australia , 
1967 . 

. 



32 . Conunom;eal th JYlatrimoni al Causes Act 1 9 5 9 ,  s .  8 5  (2) . 

3 3 . I d .  I ss . 76, 77. 

3 4 . Western Austral ia Law Reform Committee Working Paper on 
Legal Representation of Chi ldren, Proj ect No. 2 3, 
March 21, 1 9 72. Section 82 states : 

A person intervening under this P art or 
P art VI of this Act shall be deemed to be 
a party in the proceedings with all the 
rights, duties and liabilities of a party . 

35 . Matri monial P roceedings Act 196 3, ss . 4 9 ,  5 0 ,  5 4 .  

36 .  ss . 8 ,  9 ,  10. 

37 � For a discussion of the practice in Wisconsin see : 
Devine, A Chi ld ' s  Right to Independent Counsel in 
Custody P roceedings : P roviding Effective " Best 
Interests " Determination through the Use of a 
Legal Advocate . (1975) 6 Seton Hall L. Rev. 30 3 at 
3 0 9 - 31 5 ; Hansen, The Role and Rights of Chi ldren 
In Divorce Actions, (1966) 6 J .  Family Law 1 .  

38 . For a discussion of the practice in Michigan see : 
" Report of Custody Committee, I-1ichigan Inter
P rofessional Association on Marriage, Divorce and 
the Family, Inc. " ,  and, Anderson, " Safeguarding 
Children of Divorce in a Unified Court System" , 
in Newman , ed . ,  Chi ldren in the Courts, ICLE, Ann 
Arbor, 1 96 7 at pp . 4 9  and 5 9 ; Devine, supra, n .  37 
at 31 9- 321. 

3 9 � Edelstein, The Law Guardian in the New York Family 
Court, (19 73) 2 4  Juv. Just. 14 at 21 . 

4 0 .· Isaacs, The Role of the Lawyer in Representing Minors in 
the New York Fami ly Court, in Newman, supra, n .  38 
at 4 4 0 - 4 42 .  

4 1 .· Kaplan, Appointment of Counsel for the Abused Child-
Statutory Schemes and the New York Approach, (1 972) 
5 8  Cornell L .  Rev. 1 77. 



A- 1 

APPE;NDIX A 

SUMMARY OF l?OINTS MADE BY MR . G .  J. WA'"!. , CHIEF COURT COUNSELLOR, 
'FAMILY COURT , IN AN INTERVIill'l ON 0ULY 1 1th , 1 9 7 5 . 

1 . Whi le the procedure followed in Family Court i s  not 

characte ri zed as " appointment of an' amicus ·curiae " ,  he 

fee l s  i t  i s  e s sentially t he same : a court counsel lor wi l l  

d o  a custody inve s tigation where there i s  a di spute involvi n g  

the· children . 

2. Four methods have been us ed by the Albe rta Supreme Court 
to s afeguard the inte re s t s  of the chi ld :  

( 1 }  A member o f  the Fami ly Court s taff i s  appointed 

as " court expert " under Rule 2 1 8  to give evidence 
re lating to what would be in the be s t  intere s ts o f  the 

chi ld .  

(2) The court may make an o rder to the Fami ly Court 

to prepare a cus tody s tudy . The orde r may be a 

general one or i t  may speci fy a " named indivi dual " 

or a certain " p o s i tion " to do the s tudy . The s e  orders 

may be " ami cus curi ae " orde rs and in the language 

and forro · commonly used for that purpose or at time s 

they may be very genera l , i . e . , 11 . .. . appo1n-c 

Ge rry Way to repres ent the infant in thi s action . " 
The l atter form i s , in Mr . Way ' s opinion , useles s 

a s  it doe s  not define his s tatus before the court . 

(3 ) The court may qnd u suq.lly does appoint a 

s o licitor Jrom the Of fice of the l?ublic Trus tee to 

a ct a s' amiCUs' curiae who then enl i s t s  the he lp of the 
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Famil.}?' Court s taff to do the: custody report , whic h  

i s  made avai lable to al l partie s . 

(4 ) The court may app?��� � ·��wy�� in p rivate 

p racti ce to act as an' amicUs' 'CuYiae and who may 

or may not enli s t  the help o f  F amily Court staff 
to prep are a report . 

3 .  Mr . Way definitely prefers referrals to be made through 
. . . . . . . . .  

a third l awye r as ·amicus rather than di re ct referrals to the 

Fami ly Court staff . 

4. E ach cus tody report should be the re sponsibi l i ty o f  o ne 
pe rson only with no de legation of any of the vmrk involved . 

This wi ll en sure continuity throughout the report . I t  

take s an average o f  1 0  day s '  concentrate d effo rt to produce 

one cus tody report . 

5 .  In January o f  1 9 7 5  a letter was sent to a l l  intere s ted 
s oli citors from Family Court Se rvi ce s outlining the problems 

faced by the Family Court s taff and urging a l l  s olici tors 

to fol low certain guidel ine s in an attemp t  to alleviate the 

large work load that was being super- imposed on the regular 
Fami ly Court duties o f  the s taff : 

(1 } All re ferrals were to be made through a third 

l awye r (ami cus curiae } who se re spon s ib i l i ty was the 
best intere s t  o f  the chi ldren (.a Fami ly Court 

coun s e l lor v1as not to be appointed as the amicus 

curi ae ) ; 

(2 } F ixed or perem;ptory dP,tes were t o  be avoided 

if pos sib l e  due to the ove rlo ad of custody cases ; 
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(_3 } Cus tody rep orts v.rould be .comp leted at the 

dis cre tion of the· :Family Court .staff without 
pre s sure from clients- or their la,vyers , i t  being 

emphas i zed that the eus tody reports were des i gned 

to s how what was in the b e s t  intere s t s  of the 

chi ldren , and not de s i gned to a s s i s t  clients o r  

s o lic itors t o  g ain the upper hand i n  advers ary 

proceedings . 

6 .  The above letter was app arently largely ignored and , 

as a result , in May o f  1 975 the F ami ly Court re fused t o  

do any more work in thi s manner as their s t atus remained 

unde fined and the work overload had continue d. 

7. There should be a sep arate and statutorily de fined and 

cons tituted " o ffice of amicus curi ae '' v.rhi ch would be " attached" 
to some exis ting s tructure , probab ly the O ffice of the 

Pub lic Trustee . In the interim , he would like the funding 

and s taff to allow the setting up o f  a unit of coun s e l lors 

within the Fami ly Court staff who s e  sole function would 

be \•TOrk on Supreme Court referrals . 

8 .  The adve rs ary sys tem i s  inadequate to res o lve the 

que stion of the " be s t  interes ts of the chi ld" ; it goes 

agains t  the sp irit and phi losophy o f  the Fami ly Court s . 

There is no need for a third " chi ld advocate " ,  a l awye r  

in the true sen s e . An ami cus curiae has , b y  de finition , 

no ri ght to cro s s -examine ; he i s  a friend and officer 

of the court who s e  only purpos e  is to p rovide the court 
with an impartial opinion bas ed on evidence he tenders 

as to what dispo s ition would be in the bes t  interes ts o f  

the child . Anything to be_ gained from cro s s -examination 

c an be gaine_d t hrough the investtg a tion by a prop erly trained 

investigator . 
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Al?l?ENDIX B 

S�RY OF . �OINTS MADE BY �m . ALEXANDE R  HOGAN , DIRECTOR OF C IVIL 
LAW 1 DEPARTJ'1ENT OF THE AT'l'ORNEY' .GENERAL , IN AN INTERVIEW 
ON AUGUS'T 6 1  1 97 5 . 

. 

1 .  The central mo s t  important factor in the concept of 

independent repre sentation of the chi l d  i s  the actual 

repres entati on to the court of the chi ld ' s  interests in 

the pro ceeding . Whi le only the court s hould dec ide what 

dispos ition wi l l  be in the best inte re sts of the chi ld , it 
should re ach a deci s ion based on consideration s of the 
ful l es t  di s c losure o f  information as i s  pos sible . By givi n g  

the chi ld a separate voice in any proce eding de aling either 

di re ctly or indi rec tly with hi s right s  the court i s  in a 

better p o s i ti on to a ct as an " impartial and independent 
a rb itrator . "  

2 . The ro le o f  amicus curi ae i s  one of a true " friend o f  

the court " , a lawyer who se only loyalty i s  t o  the court and to 
the child , whose only con cern is to s ee that di sposition 

made which i s  in the be s t  intere sts o f  the chi ld , v.1hose 

primary function is to put be fore the court all the eviden ce 

he c an re lating to the " be s t interes t s " of the child . To 

faci litate thi s  function he should have autho ri ty to 

inve stigate fully the s i tuation , to adduce evidence and 

also to cro s s - examine witne s se s  called by the parties , 
although in practice this should rarely be come neces sary i f  

counsel for the parties perfo rm their p roper function in 

cro s s �examination . 

3 .  In any sys tem s et up the repre sentative o f  the child 

must b e  independent and s eparate from the court s taff and 

from the social services. A division between the social 

worker or psychiatri st preparing the rep ort and the lawyer 



B-2 

making us e of the rep ort is e s s enti a l  to prevent the 

p o s s ib ility of the lawy:er . lo s ing his s ense of. ob j ectivity 

by b ecoming too clo s e ly identi f i ed with the bia s e s  of the 

social s e rvice s  staff . ' The lawyer a s  amicus mus t  p l ace 

hims e l f  somewhere inbe tween the social worker • s  point of 

view and the pure legal point of view � he mus t  find a 

p roper balance before he can de termine what recommendati on 
would be in the chi ld ' s  be s t  intere sts . 

4 . Al though the lawye r s hould be " separate " , hi s 

function should be " attache d "  to some exi s ting government a l  

s tructure - the Attorney General ' s  Department in general 

and the Office of the Public T ru stee in particular . Whil e  

there could b e  s i tuations i n  whi ch the traditional ro le o f  

guardian o f  the e s tate of the i nf an t would con flict wi th 

the p roposed ro le of guardian o f  hi s best intere s t s  as a 

who le , this should c ause no maj or p roblem in that s uch a 

conf lict would be recognized by the Pub l i c  Tru s tee when i t  

arose and mos t  probab ly an " outs ide " ami cus would be 

procured to repre sent the chi ld ' s  intere s t s  be fore the court . 

5 .  There s hould be mandatory independent repre sentation in 
all cases o f  abuse , neglect and di sputed custody , the 

opportuni ty of obtaining coun s e l  in all cases of de linquency 

along with a sy s tem of duty counsel avai lable to all infants 

who are or may be cha rged wi th an G ffen se , who s e  fanction 

would be to advi s e , after inve s tigating the s i tuati on , the 

chi ld of his right s and whether or not he needs coun se l .  

6 .  There should b e  an inder.endent committee s e t  up t o  

revie\v a l l  applic ation s relating to JUatters o f  ador.tion , 
. guardianshiP. , a:E:f;il iation , a,nnul lroent and agreements made a s  

to cus tody and maintenance o f  children for the purp o s e  o f  

deci ding whether to inves tigat e  the s ituation t o  see i f  the 
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child s hould or should not have independent legal 

rep res entation and , LE s o , such " re commendation'' would 

b e  then made to the court . This wou ld p revent " rubber-

stamp ing '' of such app lications and would be an exerc i s e  
in " preventative welf are'' . 

7 . Inf ants ' property rights are so wel l  protected unde r 

the law that it is pathetic when viewed in terms of the 

meager prote ction given the infant ' s  person al rights -his 

we lfare as a who le . The provi s ions involving the Public 
Trus te e  in the protection o f  the property rights do work ; 

the function o f  the Publi c Trus tee i s  taken s erious ly and 

nothing i s  eve r done perfunctorily . 




