
Alberta Institute of Law Research and Reform 

Consumer Protection and the Sale of Goods 

Marvin G. Baer 
Queen's University 

March, 197 6 



' 

I Introduction 
Background 

TABLE OF CONTENTS 

Shortcomings in the Existing Law 
The Need for Unique Treatment of Consumers 
The Form of Legislative Reform for Consumers 
The Kinds of Consumer Transactions 

II The Model for Consumer Sales Law 

III Definition of a Consumer Sale 
Background 
Alberta. �egislation 

IV The Scope of Consumer Sales Legislation 
Contracts for the Sale of Goods and 

Contracts for Work, Labour and Materials 
The Distinction Between Sales and Leases 
Gifts and Barters 

V Basic Contracts Doctrines: Capacity, Form, 
Mistake and Frustration 

VI Express Terms of the Contract 
Sales Puffery 
Reliance 
Oral and Written Statements 
Classification of Express Terms 
Which of the Supplier's Statements are Terms 
The Supplier's Responsibility for Statements 

made by Others 
Possible Statutory Language 

VII The Rights of Assignees 

VIII Implied Conditions in the Sale of Goods Act 

1 
4 
6 
8 
9 

13 

16 
25 

32 

3 2  
34 
35 

37 

41 
42 
47 
49 
51 
53 

55 
63 

65 

70 

A. Implied Conditions as to Title 70 
The Present Law 
Criticisms of the Present Law 71 

B. Implied Condition that Goods Correspond with 
Description 79 

Co Caveat Emptor 84 

D. Fit for the Purpose 86 

E. Merchantable Quality 94 
Sale by Description 100 
To All Sellers 101 
The Effect of the Buyer's Examination 103 
Seller's Right to Avoid the Implied Term 104 
Used Goods 106 

" 



IX 

X 

(ii) 

The Role of Written Warranties 
Durability 

Additional Implied Conditions 

107 
117 

123 

A. Availability of Spare Parts and Repair Facilities 123 

B. Condition as to Services 126 

XI Privity Problems 128 
The Manufacturer's Responsibility 128 
The Right of Successors in Title to the Purchaser 131 

XII Delivery and Payment 133 
Introduction 133 
Delivery and Payment 133 

The Importance attached to the time for payment 13 4 
The Importance attached to the time for delivery 13 5 
Rules regarding delivery 136 

XIII The Transfer of Property and Risk 138 
Transfer of Risk 13 8 
Transfer of Property as Between Seller and Buyer 140 
Transfer of Title 141 

XIV Buyer's Remedies 142 

XV 

XVI 

A. 

B. 

Specific Performance 

Rejection 
The Seller's Right to Cure Performance 
The Right of the Buyer to Demand Cure 
The Seller's Right to Receive Notice 
The Buyer's Right to Reject Under Existing Law 
The Buyer's Rights & Obligations with Respect 

to Rejected Goods 

C. Damages 
General Principles 
The Existing Codification of the General 

Principles 
Forseeability 
Market Price Test 

D. Restitution 

Sellers' Remedies 
Introduction 
The Present La\v 
Real Remedies 
Personal Remedies 

Summary of Issues and Reconu-nendations 

Appendix A. Extracts from the Report of the New 
Zealand Contracts and Commercial Law Reform Committee. 
Misrepresentation and Breach of Contract, 1967. 

Footnotes 

142 

145 
154 
160 
161 
163 

171 

174 
174 

178 
179 
181 

184 

186 
186 
186 
187 
194 

199 



{iii) 

List of frequently cited Reports, Texts and Statutes 

I Reports 

Ontario Law Reform Commission, Report on Consumer 
Warranties and Guarantees in the Sale of Goods, 1972o 

New Brunswick, First Report of the Consumer Protection 
Project, Part 1, Consumer Guarantees in the Sale of 
Goods, 1974 . Law Reform Division, Department of 
Justice. 

The Saskatchewan White Paper on Consumer Product 
Warranties, 1975. Proposal for a Consumer Products 
Warranties Bill. Saskatchewan Department of Consumer 
Affairs. 

The Law Commission and the Scottish Law Cornmissionp 
Exemption Clauses in Contracts, First Report: 
Amendments to the Sale of Goods Act 1893, 1969 .. 

Final Report of the (Molony) Committee on Consumer 
Protection, 1962. 

II Fridman, Sale of Goods in Canada, 1973 . 

Atiyah, The Sale of Goods, 4th ed., 1971. 

Benjamin's Sale of Goods, ed. Guest, 1974 . 

III Statutes 

Supply of Goods (Implied Terms) Act 1973 (U.K.) . 

The Manitoba Consumer Protection Act, R.S.M. 1970, 
c. C200 . 

The Uniform Commercial Code, Art. 2 ,  The American 
Law Institute and the National Conference of 
Commissioners on Uniform State Laws, 1972 Official 
Text. 



Consumer Protection and the Sale of Goods 

Introduction 

Consumer protection is not a recent concern of 

the courts and legislatures. From the time that classical 

laissez faire economic theory was at its zenith (or nadir) 

in its influence on the common law, courts and legislatures 

have interceded .to protect consumers. The courts' inter­

cessions have not been directed, at least in theory, only 

at helping consumers. Rather they have been designed to 

protect all parties from extreme cases of fraud and 

mistake. However, in practice these common law doctrines 

have often provided useful protection for consumers. On 

t�e other hand, legislative intercessions have been more 

numerous and more specifically designed to protect the 

general consuming public against particular unfair 

practices of more organized and powerful enterprises or 

groups. Examples include the extensive mechanisms for the 

self-regulation of several professions, the federal anti­

combines legislation to control monopolies and certain 

undesirable trade practices, federal small loans and 

interest rate legislation, and provincial legislation to 

guarantee the solvency of insurance companies and provide 

insureds with a standard minimum product. 

Other legislation relating to health and safety 

has also established minimum standards of protection for 

consumers. These long-standing examples of consumer 
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protection by the legislatures have been supplemented in 

recent years by a growing spate of statutory provisi�ns 

designed on a piece-meal basis to correct what were 

perceived to be particularly grievous defects in the common 

law. These consumer-oriented provisions range from 

particular provisions such as those requiring an election 

of remedies in secured transactions to separate statutes 

covering interest rate disclosure and itinerant sales., 

Occasionally, more broadly-drawn statutes have been passed, 

but so far they have not fulfilled all of their potential. 

These long-standing examples of legislative 

intervention on behalf of consumers exist in Alberta as 
1 

well as other Canadian jurisdictions. In addition1 

Alberta has had its share of recent more specific 
2 3 

legislation. In addition8 Alberta along with other 
4 5 

Canadian provinces such as British Columbia and Ontario, 

has recently introduced more omnibus legislation to control 

unfair and unconscionable trade practices. This 

legislation is designed to provide machinery to control 

trade practices which are recognized to be clearly beyond 

the pale. The Alberta Act, like similar legislation in 

other provinces, provides a "shopping list" of 
_
specific 

kinds of unfair and unconscionable practices which are 

outlawed. The legislation provides both machinery to 

insure that such conduct is in fact stamped out and to 

provide civil remedies for those wlm are its victims. 

These provincial acts supplement and to some 
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extent over lap with the new consumer provi s ions in the 
6 

federa l Combines Investigation Ac to The federal Act, 

l ike its  provincial counterparts, is d e s igned to  prohi bi t  

certain practices , especial ly i n  the f i e ld o f  advertis ing, 

which are identified as either unfair or m i s l e ading. Thi s 

l egislation i s  essentially negative in  character. That is,  

it prohibits c erta in extreme, sharp or  decep tive prac ti ce s. 

The l eg i s lation contro ls fly-by-ni ght and unscrupulous 

operators operating on the fringeo Al though such practices 

might have been more common than we have thought or  would 

l ike to bel ieve, they are still the atypical s i tu ations. 

What remains to be done is to enact comprehensive 

legi slation to clarify, s impl ify and improve the pos ition 

of a consumer in rel ation to the typical transac tion 

which does not contain nec e s s ar i ly any e l emeot of 
4 

deceptive, sharp or  unfair practices. The typ i c a l  

transac tion, devoid o f  any extreme o r  prohibited practices, 

i s  the c entra l theme of thi s paper. Wha t  i s  at i s sue i s  

the legal rel ationship and the part i e s ' remedi e s  under a 

trans action which falls with in acceptab l e  marketing 

practices. Thi s does not neces sar ily mean that various 

pieces of spec ific leg isl ation should b e  abo l i shed or 

that they necessarily need to be a s s imilated i n  more 

omnibus legis lation. It may be des irabl e, for example, 

to preserve special kind s of consumer r emedi e s  in  relation 

to itineru.n t sales. However, once a more comprehensive 

and modern codif icu.tion of the lega l rel ation ship and 
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remedies in a transaction involving acceptab l e  marketing 

practices ha s been es�abli shcct, �he need for such speci fi c  

legis lation will have to be examined t o  e l iminate 

unnecessary dupl ication and remove insupportabl e  anoma l ies.  

Shortcoming in the Existing Law 

The exi sting law in rel ation to consumers and 

the sale of goods suffers from two bas i c  k inds of s hort­

c omingsc In the first place, our bas i c  s a l e s  law i s  an 

area of conceptualism gone rampantc The c oncepts u s ed to 

explain individual ' s  ri ght are too numerous, compl ex and 

in many cases too abstract and metaphys i cal. I n  part thi s  

i s  a s i tuation that has exi s ted s ince the codification in 

the last century. In part it i s  a re sult o f  change d  

e conomic c ircumstances which h a s  required much d i s tortion 

of the o ld notions to make them suitabl e for new 

s i tuations. In recent years, numerou s  pieces of legisla­

tion deal ing with particular aspec ts of consumer sales  

l aw have been added to thi s  overly abstrac t b a s i c  sales  

l aw. While th is legisl ation i s  more c le arly and s imply 

writtenr it creates co�fusion becau s e  i t  i s  sca ttered and 

poorly organized. I t  is diff icult to find the relevant 

legisl ation covering a particul ar prob lem and even more 

diff icul t to get a comprehens ive p i c ture . 

The second kind of shortcoming in the area of 

consumer s ales law is more subs tantial. Quite often the 

results of our sales l�w, wl1atcver their meri t in s e ttl ing 
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d i s putes between informed bu s ines smen1 are unfair to 

consumers. In part the law1s f�ilure to pro te c t  consumers 

i s  the re sult of changed social and economic s i tu ations 

s in ce the law wa s developed. The marketplac e  has become 

extreme ly complex and dominated by large concerns. No 

longer can the consumer be expec ted to know the product 

or his seller. Nor has he any abili ty to bargai n  with 

large and remote concerns. In addition to thes e  chang e s  

in social and economic c ircumstances there i s  also an 

increased awareness of consumers ' diffic ulties . With thi s 

awarene s s  has come a different sense o f  what i s  j us t  and 

fair . 

'l'hes e  tvlO kinds of shortcomings require 

d i f f erent treatment and sugge st different roles for any 

law reformer. The s econd kind of shortcomings rai s e s  

profoundly political questions . The re former c an only 

point to a lternative solution s and try to d e s cribe the 

impli cation of each. While recommendations can b e  made, 

the ultimate decision has to be mad e  by elected 

repres entatives in a democracy. The firs t kind o f  s hort­

coming poses fewer pol itic al questions. However, i n  the 

consumer field it has profound impli cations . One of the 

greatest difficultie s facing consumers is acce s s  to th2 

law. Anything which makes the law eas ier to unders tand 

will be of fundamenta l importance to them . 

In the fol lowing paper , sugge s tions w i l l  b e  

made t o  correct both kinds o f  shortcomings. Tho s e  whic h  
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relate to the compl ex ity of the existing law have been 

widely recommended and should meet with l ittl e  opposit..ion. 

Thos e  that attempt to improve the substantive r ights of 

c onsumers have also been frequently r ecommended by other s . 

However ,  here there may be more controver s y. 

The Need for Unique Treatment of Consumers 

The current state of federal and provin c i a l  

consumer l eg i s lation has devel op ed almo s t  i n  spite of the 

knowledge that individual consumers are not unique . A l l  

legal entities including individua l s  and corporatio n s  are 

c onsumers. Moreove r , it is not a ll individua l s  who are 

uninformed or weak. On the other hand, m any smal l  

incorporated busine s s es share the same lack of knowledge 

and weak bargaining pos ition as individual con s umer s . 

Depending on the size and strength of the other s id e , many 

corporate c onsumers have no more bargai ning room than 

individuals. At the same time, we should not imagine that 

buyers as a class need protection. Larg e  corporate 

r etailers are not the helpl ess  conduits bet\veen pmverful 

manufacturers and ultimate consumer s  that we once imagined. 

Thes e  facts which show that the marketplace 

contains a continuous spectrum from ignorance to knowledge 

and from weaknes s  to strength do es not mean that the 

typical desc ription of the average consumer as ill-informed 

and in a poor-barguining pos iti on is inaccurate . Nor does 

it e s s entially destroy the notio n that his bargain with a 
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local furni ture store for the purchas e  o f  a new TV s e t  i s  

e s s ential ly different from the bargain between General 

Motors and one of its suppliers for the pur chas e  o f  gla s s  

or  steel. 

No one has sugge sted we have f inely calibrated 

rules in the Sale of Goods Act or measure small differences 

in knowledge and strength between the parties  to a s ales 

contract with a view o f  compensating for unequ a l  bargain­

ing po s i tions. I t  is also imposs ible to imagi ne h ow such 

a finely-tuned di scretion could be given to the j ud i c i ary 

without introducing wide var iation in i t s  app l ication with 

resul ting forum shopping, unpredictability and inj us tice. 

I f relative bargaining streng th i s  not to  b e  mea sured from 

c a s e  to case then some rough divis ion s  s e em d e s i rable. 

The d ivi s ion between consumer and non-consumer transactions.  

i s  one which is  already known in Alberta , i s  being 

introduced ever-more widely in the sales context in both 

Canada and England and para l l e l s  a division whi c h  has l ong 

been known in the c ivil la\v countries. 

Given that the merchant/cons umer d ichotomy 

already exi sts in Canadian law and i s  growing, the que s tion 

r emains whether there should be  an entir e ly d i s tinc t 

c od ification of consumer sal e s  law. Thi s i s  a que s tion 

which is  very d ifficult i f  not impos s ib l e  to answer before 

a thorough examin�tion of both consumer and bus in e s s  s al e s  

law i s  undertaken. A separate cod i f ic ation o f  c onsumer 
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law woul d  have the adv2ntage of bringing together various 

provis ions wh ich are now sea tte ..... c.:1 amongs t  s everal 

statute s . Such a separate ac� should make i t  eas ier for 

consumer s to under stand their rights. On the othe r  hand, 

my tentative view is that a thorough r eview of both 

bus i ne s s  and consumer sales la'ltl will point to many common 

reforms. I s u spect that in the end the similarities i n  a 

modern s tatement of both branches will be greatc Hm'lever, 

as a working hypothe s i s, separate treatmen t  of cbnsumer 

s ales may be des irable. Thi s would allow all a spects of 

s ales law to be tes ted for thei r  fairnes s  in a consumer 

transaction . 

The Form of Legis lative Refor� for Consumers 

The need for a reform of basic s ales law should 

not d eter the Institute from recommending more limited 

reforms for consumers as an interim s tep. This s hould be 

done by omnibus consumer legi s lation which provid e s  

speci al sales rules for consumer transactions and also 

incorporates some of the recent consumer legi sla tion such 

as the D irec t Sales Cancel lat ion Ac t ,  the Credit and Loan 

Agreement s Ac t, the Unfair Trade Prac tices  Act and a new 

part on Consumer Credit Transac tion s  whi ch would incorpor­

a te consumer provis ions which are scattered through such 

Acts as the Cond it ional Sal es Ac t, the Bills of Sale Ac t, 

the Exemptions Act, the Execut ion Credi tors Ac t and the 

Seizure s Ac t. This last part on consumer cred i t  
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leg i s lation would require a separat e  s tudy by t�e Ins titute. 

Onc e again such a study would b e  an interim s t ep until n.v..:e 

fundamental reform of secured transaction legi slation i s  

undertaken . 

The Kinds of Consumer Transactions 

Thi s paper is concerned with the d i stribution o f  

all goods and servic es . While the initial s tarting point 

will be to a ttempt as  comprehensive an approach as pos sible, 

it must be kept in mind that the supply of certain s ervi c e s  

such as legal , medical, and dental s ervices  and insurance 

are already subject to comprehens ive leg islati ve control. 

Our exi s ting law doe s not trea t  the d i s tribution 

of goods and s ervices in a comprehens ive f a shion. D i s tinc t-

ions are mad e between the supply of goods and s ervic e s  and 

even more fundamental distinctions are made b e tween the 

legal d evices  used to distribute goods and s ervi c e s  such a s  
7 

the d i s tinctions beh:een gif t s, l e a s e s  and s al e s·. Some-

t imes, the s e  di stinc tions are largely b a s ed i n  h i s torical 

anomal i e s  of case la1·: or leg i s la tive drafting. For 

example 1 much of the distinct.ion b e·tween goods and s ervices 

arose because of the restrictive wording of the Sale of 

Good s Ac t and the resul ting que s ti on of whether the 

Statute of Frauds provis ion found in the Sale of Good s Act 

appl i e s  to services. It is  doub tful whether there ever 

wa s a time in English or Albertan his tory when there was 

a greater social need for wr i tten ev i denc e  for a contract 

involving goods than there was for a contrac t 
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involving s ervices. I t  is  unlikely tha t  the fr�udulent 

allega tion of sales contra cts was more common in relation 

to good s than tc services. Moreover1 there has never been 

any satis factory explanation of why good s and servic e s  

should be d i s tingui shed for thi s purpose .  Other 

distinctions such as the legal di s t inctions between s ales 

and leas e s  have some hi storical and soci al j u s ti f i ca tiono 

In relation to both kinds of d i s tinc tion , those which are 

s imple h i s torical anomali es  and those founded in s ome 

soc i al polic i e s, an attempt will be made to see whe ther 

there c annot be some assimilation. Thi s  will b e  done not 

because generali zation per se i s  d e s irable but because the 

recent h i s tory of consumer protec tion shows tha t  the 

introduct ion of mandatory legal requiremen t s  will be 

pointles s  if the parti es who thes e  controls are d e s i gned 

to control can freely use another legal devi c e  to 

accomplish the same purpos e. Such an abili ty to maneuver 

may in the end of thought de s irable or at lea s t  permi ssible 

(much like tax avoidance )  , but if so it s hould b e  

j usti fied a t  the time that controls are d e s i gned and 

implemented. 

Thi s  need to remove anomalou s d istinctions 

betWE9n sales and near sales (i.e. other legal devic e s  

used in the d i s tribution of goods and s e rvice s  which 

s erve the same function as sales contracts) r a i s e s  a 

fundamental que stion in the method of law re form. The 
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bas i c  choi ce for the reformer i s  to e i ther integrate nea r  

sale s in any recodification of s a le s  law where thi s  seent� 

de s irable or to leave i t  to the court to apply the new 

sal e s  rul e s  by analogy to o ther appropr i ate circumstance so 

The difficul ty with the blanket ass imilation o f  

sales  and near sales through a d evice s uch a s  expanding the 

defini tion of s ales in a revised act i s  that a common 

solution which may be apt for one type of problem may be 

inappropri ate for another. For example , the imp li ed terms 

as to qua lity probably should be the s ame for both a 

consumer sale and a consumer lea s e. However, i t  may not be 

appropri a te to measure the damages caus e d  by the consumer's 

breach in the same way in both trans actions. 

On the other hand, it does not s eem enough j u st 

to leave i t  to the courts to apply the new code to other 

near sales transactions without some specifi c  direction 

that they do this. In the pas t the approach of the courts 

has been to treat even codifying statut e s  as only changing 

the l aw to the extent that the s tatutes spec ific a l ly say 

so . There i s  great re luctance to treat s tatutes a s  a 

source of general princ iple to be  app l i ed to a l l  analogous 

s i tuations. It would be contrary to thi s judi c i a l  

tradition to expect courts to apply a new consumer sales 

ac t to near sales . 

The mos t  appropriate soJution then appears to 

be to incorporate in the body of specific rules any 

related type of tran sac tion where the reason of the rule 
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also applies and to have a general provis ion to cover thos e  

s i tuvtions Hh ich are not antic ipated, direc ting the c ourt 

to apply the sales rule by analogy in appropria te 
8 

circums tanc es. 
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II The Model for Cons�mer Sale s Law 

Once it has been dec ided to have a s eparate 

consumer sales law, a fundamental decis ion has to b e  made 

as to the type of protec tion given to consumerse Thi s 

fundamental question involve s  the extent to whi ch certain 

widespread commerci al practices s hould b e  made the 

s ta tutory norm. 

It i s  now the practice amongs t  the l argest and 

the mos t succes sful retailer s  in Canada to a llow consumers 

to return goods even after d e l ivery i n  exchange for a 

refund of the purchase price. There are few qua lification s  

o r  restric tions to thi s  practice. In fact, even tho s e  

restrictions which do exi s t  a�e often ignored or waived 

by thes e  retailers , s ince the cost of enforcement and the 

resul ting los s of good-wil l  are not cons idered to make 

enforcement worthwhile . The only s i gn ificant i ndus tri e s  

where th is i s  not the commercial norm are those i nvolved 

in the s ale  of mobile homes and automobi l e s. I n  fact, so 

wide spread i s  the pra ctice in mos t  consumer s a l e s  that 

sati sfac tion guaranteed or money refunded may h ave 

replaced caveat emptor in the consumers ' folklore o f  their 

legal rights. 

Thi s ba sic que stion is d i s cu s s ed aga i n  under 

the sec tion of the consumers '  remed i e s . There i t  i s  

suggested that this right to return goods migh t be 

res tric ted by arbitrary time limi ts such a s  thos e found in the 
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D irect Sal es  Cancel lation Ac t. At thi s  point however, i t  s hould 

be empha s ized what a fundamenta l effect such an adoption o f  

commercial practice viOuld have I f  consumer s  are a llowed 

to return goods wi thout the need for explanat ion or ·11hether 

there ha s been breach by the suppl i e r  or not, muc h  of the 

d i scussion and sugge stions for reform found i n  thi s  paper 

become irrel evant. There wi ll be no n e ed to d etermine 

which sta tements made by the supplier or  by o thers on hi s 

behalf should subject him to legal liabil ity, no need to 

d i st ingu i sh between less serious and more s er i ou s  breaches  

by the seller and less need for a n  elaborate set  o f  impl i e d  

consumer warranties. For many trans ac tions consumers will 

have the abil ity to get redress themselves. 

The acceptance of \·Tide-spread commerci al practice 

as  the s tatutory norm would not solve all consumers' 

problems. Ex isting commercial practice does not , after a l l , 

allow consumers to return l arge, dur able goods except for 

a short period after they have been d e l ivered . Con sumers '  

problems with so-called durabl e goods o ften do not appear 

at the time of del ivery. Their problems are concerned wi th 

the fact that the good s lack durability. For the se  kinds_ 

of con sumers the followi ng el aboration o f  their r i ght s and 

remed ies i s  of critical importance. 

In deciding whethe r all  supp liers s hould live up 

to the wide-spread practice of allowing returns in exchang e  

for re fund of the purchase price certa in thi ng s  s hould b e  

kept i n  mind. sucl1 a right would no doubt a dd to the cos t 

of good s and it is  no sati s factory response to say that 
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those enterpri ses o ffering thi s s ervice now sel l for less.  

What is  the real offsetting cor.:...5.deration is  tha t some o f  

the s e  costs may be offset by savings made in  avo iding 

l i tigation. More importantly another l a rge portion o f  

the s e  c o s t s  may repre sent unsatisfied consumer c omp laints . 

To the extent that the commercial practice now provides 

some means of redress it s imply redi s tr ibutes cos t s  rather 

than increases them. Thi s  wou ld also b e  true i f  the 

pra c tice was made the legal norm . 

If a right of resc i s s ion even after del ivery 

were to be given to consumers , s everal practical problems 

in defining the s cope of such a right would have to b e  

solved. These problems inc lude whe ther suc h  a r ight 

should b e  subject to a time limi t, whe ther the.conswner 

should have to account for any use  and whe ther there 

should be some \vay to contro l  consumer abus e. If  any 

u s e  by the consumer \·muld d eprive him of the r ight to 

resc ind some o f  the advantage o f  such a sweeping remedy 

would be lost. It would then be neces sary to determine 

if ther e  has been some breach by the supplier and 

whether this  breach is enough to r e li eve the consumer 

from any obligation to pay for the bene fit derived . A 

compromi s e  which would allow the control o f  the mos t  

blatan t forms of abus e whi le s t i l l  avo iding nice 

quest ions of  the suppl ier's responsibi l i ty for bre ach 

would be a requi rement that the contract be resc inded 

wi thin a spec i f ied time and that the goods be re turned in 
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substantially the srune condition a s  they wer e  when 

d elivered. No attempt shou ld be made to c a lcul ate and 

r educe from the purchase price the ben e f i t  of any u s e  

the consumer receives. This fo l lows t h e  l ine o f  the 

recommendation o f  the life  insurance underwr i ters  who now 

a l l ow insureds a period for sober s ec ond thoughts and the 
9 

right to resc ind wi thout payment for any benefit received. 
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III Definition o f  a Consumer S a l e  

Background 

The d ifficulty vli th s eparating c onsumer from 

non-cons umer transactions is no t in divi s ing a d e fi n ition 

o f  the d i s tinction which i s  easy to understand and apply. 

There are various defini tions now in u s e  in Canada whi ch 

mee t  the s e  requirements. The d i f f iculty i s  more that 

wha tever d i s tinction is adopted there a lways s eems to be 

some s i tuations whi ch fall outs ide the definition o f  

consumer transaction i n  whi ch i t  s eems one o f  the parti e s  

i s  deserving o f  the same kind of pro tection a s  that g iven 

to a consumer . 

Before di scuss ing the definitions o f  c onsumer 

transactions in QOdern Canadian legis lation, two a lternativ e  

approaches wi ll b e  considered. The first approach wou ld be 

to have a more elaborate enumeration of the kind of peop l e  

and transac tions 1·1hich are governed by consumer law. The 

s econd alternative approach would be to have a more 

generali z ed test of consumer transactions in terms o f  the 

rela tive knowledge and bargaining s trength of the t\"10 

parti es. Of these t·No alternative s the f ir s t  i s  more 

d e sirable. Hmvever, the de finition o f  a consumer 

transac tion canno t become too elaborate wi thout mak ing i t  

harder for individual consumers to unders tand the ir r i ght s, 

thereby discouraging all consumers from pursuing appropriate 

remedi es. An exnmple of this approach i s  found in s e c t ions 



-18-

4 and 10 of the Cred it and Loan Agre emen ts Act. The s e  

sectio�-r which provide tha t Part 1 and Part 2 o f  the Act 

do not apply to any sal e or :oan " to which thi s  Act i s  

decl ared by the regulations no t to b e  app l i cabl e", 

ill ustrate one way in which such an enumerati on could b e  
9a 

made. Whi l e  thi s  practice of defining by r egulation 

provides flexibil ity and allows changes to b e  made with 

speed to meet unforeseen c ircums tances, i t  makes  the l aw 

even more inacces sible to consumers. The s e cond al terna-

t ive approach suffers from thi s  weakne s s  a s  well. A mor e  

general i z ed test which l eaves mor e  d i s cretion to the 

j udiciary to implement al so makes  it harder for the typical 

individual consumer to unders tand h i s  r i ghts and d i s suades 

him from pursuing them. 

The second alternat ive i s  a l so c ontrary to the 

general statutory developments in Canada. The d e s i rabi l i ty 

of uni formity of national standard s in  Canada has frequently 

been argued on behal f of national f i rms . The y  qui te r ightly 

point to the economic cost of needl e s s  d iver s i ty. Thes e  

arguments can b e  supplemented by arguments which have the 

consumers' educational needs in mind. I n  s p i te o f  the 

recent growth of provinc ial autonomy in Canada6 i t  r emains 

true that the med ia is largely national i n  charac ter. 

Moreover , the education industry i s  large l y  national. 

When thi s  i s  combined wi th the tremendous e f fort needed 

to introduce consumer knowledge, e specially knowledge 

concerning the law, into the education system, the co s t  of 
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unnec e s s ary diver sity is large . Already the unnec e s s ary 

diversi�y in matters of detail amongst provincial 

legis lation in acts like those covering itinerant sales, 

makes it extremely difficul t to devis e education 

programme s for national television and write standard texts 

for national use. These arguments of cour s e  have mor e  

universal validity or application than j us t  to the 

d efinition of consumer. They are arguments which apply 

to a l l  
'
elements of consumer legislation . With the growth 

o f  provincial law reform commis sions, however, they have 

been neglected in recent year s .  

Given this need to produce a d efinition of 

consumer trans actions which is not so e l aborate or 

sophis ticated that it makes consumer education difficu l t  

and the need to follow the trend of similar l egis lation in 

Canada, we should turn to a more detail ed examination o f  

the kinds of definitions found in Canadian l egis lationc 

Of course , such definitions should only b e  

tentative ly made until the fu ll range of dis tinc t treat­

ment of consumer transactions is decided. I t  may wel l  b e  

that the more substantial the protection given t o  consumer s  

in a consumer transaction the mor e  restric tive the 

definition of consumer transactions needs to be . On the 

other hand , such a division between consumer and non­

consumer transactions wil l lose some but not a l l  of its 

signific ance if there is eventually a modern r e s tatement 

of a l l  sales law. As we have pointed out, many of the 
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consumers' problems come from an inability to understand 

cause� hy the unnecessary complexi ty of our s a l e s  law 

concepts. I t  is doubtful whether thi s  complexi ty serve s 

any practical needs even in the s trictly commerc i al s etting . 

If much of our lavl \'lere simpli fi ed this would go a long 

way to meeting one of the consumers' grea te s t  problemso 

From time to time i t  has been suggested tha t  the 

s implest criteria for di stinguishing consumer s al e s  would 

be the use o f  a maximum price . S ales under a certain 

s pe c ified price ',vould b e  considered consumer sales whil e  

tho s e  over that pr ice would b e  considered non-consumer o r  

business sale s . Thi s  i s  the device us e d  i n  the Engli s h  
10 

hire-purchase legislation 
ll 

and the Manitoba Consumer 

Protection Acto Hmvever, its applica tion to Gal es law 

was rej ected by the Law Commi ss ion and the Sco tti sh Law 
12 

Commis s ion on the ground that any maximum pri c e  which 

would be adequate for sale s to priva te purcha sers \'I'OUld 

cover many more business  sales than it did in a c a s e  o f  

hire-purchase transactions and even if s ales to corpor ate 

bod i e s  were excluded ( as they are in hire-purcha s e  

legi slation) there would be anomalous d i s t inctions between 

small bus inesses  which were incorporated and othe r s  which 

were not . Distinctions based on monetary limits are not 

unknown in Alberta consumer leg i s l ation a lthough usua l ly 

they work to exclude small amounts from regulation . For 

example , Part I o f  the Credi t  and Loan Agreements Ac t 

provides in s. 4, " this part does not apply to a s a l e  for 
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an amount l e s s  than $50". Thi s exc lus ion is of c ourse 

motiviated by total ly different rea son s  than the u s e  of a 

monetary l imit to define a consumer transac tion. 

If such a simple but crude test were adopted to 

define the scope of consumer sales  leg i s l at ion it would 

have to be large enough to cover the mos t  important typic a l  

consumer purchase , the purchase of a new automobi l e . (Thi s  

i s  a s s uming the most extreme examp l e s  of $10,000 worth of 

dancing l e s son s  wil l be corrected by particular l egi slation 

covering unfair and deceptive practice s) .  Such a l arge 

dollar f igure as would be nece s s ary to cover the purchas e  

o f  automobiles would incorporate i n  consumer s a l e s  many 

trans action s  between large k nowledgeabl e  corpora�ions 

dealing from relatively equal strength. Without further 

qual ification it seems unneces sari ly crude a nd s eems to 

incorporate too many things into the definition of a 

c on sumer trans action. �loreover , while it would b e  read i ly 

understood it wou ld be out of step with l egis lat ion in 

most other provinces.  

The current def in itions of consumer transactions 
13 14 

in u s e  in Canada and Engl and , qual ify the operation 

of consumer legis lation by l imits defined in terms of the 

nature of the seller, buyer , the commodity a nd the 

trans action . Quite frequently, l imitations in terms of 
15 

the nature of the goods or the tran sactions are 

arbitrary . No justi fication is given for d i stingui shing 

between sales and near sales nor for distinguishing 
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between goods or services. 

Some of these limit3 �ay be jus t i f i ed or 

explained as we did above under the head ing 'The Kinds o f  

Consumer Transactions . ' They are motivated n o t  s o  much by 

a des ire to exclude analogous s i tuations a s  by a fear that 

an open ended or broad defini tion might lead to unexpec ted 

and undes irable results. In  relation to the n a ture of the 

commodity there is no legitima te purpos e  i n  qua l i fy i n g  the· 

application of consumer protection unl e s s  it i s  used a s  i n  
16 

the Engl i s h  Supply o f  Goods (Imp l i ed Terms} Act0 1973 

to d i s t inguish between goods o f  a type ordinari ly bought 

for private use or c onsumption and goods ordi narily_bought 

for a commercial purpose . Thi s d i s tinction i s  des igned to 

protect suppliers who have no knowledge tha t they are 

dealing with a consumer. The draf ters of the Eng l i s h  

legi s l ation d id not mean that the s a l e  o f  s ome k inds o f  

goods per se  was not deserving o f  special consumer 

protection . This was jus t  a drafting techn i qu e  to g e t  a t  

the que s tion of the reasonabl e  anticipation o f  the parties 

a s  to the use to whi ch the goods would b e  put. I f  the 

supplier ' s  knowledge is  though t important ,  thi s  is a 

c onvenient dra ft ing technique providing "ordinar i ly bought 

for private use or consumption" is not interpreted to mean 

that the ma jority of sales of  the particular c ommodi ty 

have to be for private use  or consumption . For example, 

the fact that more pai nt or solvent i s  sold to bus i ne s s  

enterpri ses ei ther for re sale or for u s e  i n  t he manu f a c ture 
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of other commodi ties shou ld not mean that paint or solvent 

is not - commodity of a type ordinarily bought f or private 

use or consumption. 

The distinctions or qua l i fications in terms of 

the nature of the s e l l er are of two k inds . F irst, there i s  

general agreement that there should be a d istinc tion 

between commerci a l  and private sellers. If the basic facts 

which c reate a de sire to protect consumers lie in the 

unequal bargaining pos ition of the two parties, it i s  

generally a s sumed that the rationale for c onsumer protec t­

ion does not apply to a private s al e  between equal ly 

uninformed parties. Thi s  tends to l e ave private sales to 

be dealt wi th by the same legis lation tha t  gove rns busine s s  

sal e s . Whi l e  i t  i s  true that in both areas the parties 

to a transaction have rel atively equal barga i n ing s trength� 

the two s i tuations have l i ttle e l s e  in common. I t  wou l d  

b e  surpris ing i f  the solution suitab l e  for one area were 

a l so ideal for the o ther. In fact, little a ttention h as 

been paid to the que s tion o f  private s a l e s. No ernperical 

inve stigations have been mad e as to  the part i e s' a tt i tud e s  

and expec tations i n  such sal e s. I su spect that in  the 

common folklore thi s  is an area wher e  c aveat emptor 

app lies  wi th full rigor. On the o ther hand, in commerc i a l  

sal e s  I su spect that there i s  a h i gher quality s tandard 

impo sed on s e llers than the case law would sugg e st , even 

though it is fairly common for s el lers to d i sc laim 

respons ibi l i ty for at least some o f  the consequences o f  
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the ir breache s. Three kinds o f  sales  law sho ulc be 

avoided if  at al l pos s ible. I f  thi s  i s  to be done the 

que stion become s whether private sales shoul d  fal l within 

consumer sales  legi slation or be left to b e  governed by 

legi slation covering busine s s  sale s . This  cannot b e  

answered sati s factorily unti l i t  h a s  been decided wha t  

spec i a l  rules wil l be contained in consumer l eg i slatione 

The second common i s sue ra i s ed i n  relation to 

the nature of the s e l ler is whether the l eg i s l ation 

pro tecting consumers should apply to s e l lers  who have no 

spe c i al knowledge. That i s, i s  a bus in e s sman who i s  

supplying goods which are not in the ordinary course o f  

h i s  busines s  t o  supply i n  the same po s i tion as t h e  priva te 

suppl i er . The issue i s  one of whether. it is s trength or  

spec ial knowledge which creates the une qual bargaining 

pos ition and hence the ju stificat ion for special treatment 

of consumer trans actions. The i s su e  is compl icated by 

includ ing the po int of view o f  the consumer. If he r e l i e s  

on certain typical protection i n  obta ining good s and 

s ervic e s  from corrmercial entities, he doe s not n ec e s s arily 

know of the ir special ized knm·lledge. Moreover , much of 

his pro tection wil l d i s appear if  bus ines smen c an c l aim 

i gnorance .  While Canad ian leg i s l ation has  genera lly 

incorpora ted phrases to indicate that the sel ler mus t  be 

acting in the course of busine s s , some o f  thi s  l e g i s l a tion 
17 

seems to be carefully ambiguous. That i s, it i s  unc lear 

whe ther i t  has to be in the ord inary course of the s e l l e r ' s  

particular bu siness or just in the course o f  busine s s  in 
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the sense of the customary way in whi c h  the particular 

commodi ty i s  normally distr ibute� commercial ly. 

The typical restrictions on the defini tion o f  

consumer transa ction i n  relation t o  the nature o f  the 

buyer are concerned wi th two things. Firs t, the 

leg i s l ation usually res tricts consumer s a l es to s i tuations 

where the buyer has purcha s ed the commodi ty for h i s  own 

personal use  and not for the purpo s e  o f  re sale or for the 

purpose of incorpora tion into some o ther manufac tured 

product. The s econd kind of re striction relates to the 

que s tion of whe ther corporations as wel l  a s  individuals 

should be g iven protec tion. The normal s olut ion in the 

Canadian legisla tion is  to exclude corporations even 

though so:Jle sma ller one-man corporations are obviously 

in the same i gnorant and weak po s�tions in dealing with 
18 

large corporation s as individua l consumers .  

Alberta L egisl ation 

The previous sec tion has d i s cu s s ed in more 

genera l terms the kinds of d i s tinctions u s ed in Anglo-

Canadian legislation to distingui sh between consumer and 

non-consumer tran sactions. We should now look more 

closely at the def ini tions of consumer transac tions used 

in exi s ting Alberta legislation. They inc l ud e  a wide 

vari e ty of techniques which have been d i s cu s s ed i n  the 

previous sec tion. In a new con sumer code i t  would be 

de s i rable to at temp t to have one cons i stent d efinition o f  

a consumer tran saction . Of cour s e  there may remain 
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particular kinds of consumer transactions which need uni qu e  

treatment. However, for the most part the differenc e s  i n  

the exi s ting definitions are larg ely arbitrary . 

Perhaps the s impl e s t  definition of a consumer 

transaction i s  that whi ch i s  made through the exemption 

provided in s s. 4 and 10 of the Credi t  and Loan 

Agreements Act. Wi thout u sing the term 11consumer " or 

"consumer transac tion" the Ac t d i s tingui she s between wha t  

are bas ically consumer and non-consumex transactions by 

providing tha t Parts 1 and 2 of the Ac t do not apply to 

(1) a sale or loan for an amount les s than $50, (2) to a 

s a l e  or loan made by a manufacturer or d i s tributor to a 

wholesaler or by a manufacturer, dis tributor or whole saler 

to a retailer and (3) to any s a le or loan to which thi s 

Ac t i s  dec lared by the regu lations not to b e  appl i c able. 

Thi s  i s  not a very satisfactory model for a genera l 

definition of consumer transactions . Manufac turer, 

di s tributor , wholesa ler and re tailer are not defined in 

the Act. 
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In the Unfair Trade Practices Act on the other 

hand, there are definitions of consumer and consumer 

transact ion. These are rather comprehens ive def initions 

which do no t exc lude busine s s  transacti o n s . I t  i s  not 

unti l you get to the definition o f  good s and· s ervices  that 

the ·e s s ential dis tinction between consum er and non-consumer 

transactions i s  made clear. In thes e  definitions goods are 

defined a s: 

" tangible personal property that i s  
to be used by an i nd ividual for 
purposes that are primari ly personal , 
family or hou seho ld , o r  any right in 
that property" ; 

and s ervic es  de fined as: 

" s ervic�s (i) provi ded in respect o f  
the ma intenance or repair o f  goods or 
of real property u s ed as  a private 
dwel l ing by an ind ivi dual , or (ii} 
provided to an individua l in conjunct­
ion with the use of soc ia l or recreat� 
ional fac i lities, or ( i i i}that are in 
the ir nature instructional or e du ca­
tiona l. 

The definition of supplier mus t  be read a long with thes e  

defini tions to unders tand the division between consumer and 

non-consumer transaction s. Suppl i er is d e fi ned in s.l (i) in 

the following way: 

(i) " supplier" means 

(i) a pers on who in the cours e o f  hi s bus ine s s  
becomes liable under consumer transac t ions 
to sell, lease or otherwis e  d i spo s e  of 
goods or to provide serv i c e s  o r  both, or 
in the case of an award by chance of good s 
or servi ces or both, to provide the good s 
or services aw�rded, or 
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(ii) a person who in the course of h i s  
bu s in6ss 

(A) manufactures, a s s embl e s  or produces 
good s that are the subject o f  a 
consumer trans ac tion, or 

(B) acts as a wholesa ler or d i s tributor 
of goods tha t are the subject of a 
consumer transaction, or 

(C) sol ic it s, advert i s e s  o r  o therw i s e· 
promotes the u s e , purchas e  or 
acqu i s i tion in any manner of goods 
or s ervi ces tha t are the subject 
of a consumer transac tion, 

or 

(i i i) a person who rece ive s or is ent i tl ed 
to receive all or part of the con­
s ideration pa id or payable under a 
consumer transaction, whe ther a s  a 
party thereto or as  an a s s ignee or 
otherwise, or who is o therwis e  e n­
tit led to be compensated by a 
consumer for goods or s ervices or 
both. 

The s e  d e finitions are probably unnece s sarily comp l ex a.nd 

some-v1hat too elaborate. In the end, what i s  primarily 

personal, family or hou sehold i s  left to the court. No 

attempt i s  mad e to define the s e  in the Act. 

A third model from exi s ting Alberta l e g i slation 

is found in s. 3(3 ) and (4) of the D irect Sales Cance l l ation 

Act. Whil e not using the phrases  consumer or non-consumer 

tran saction the gist of such a d i stinc tion i s  embod i ed i n  

the s e  s ections excluding the operation o f  the Act. 



-29-

(3) T}dg Act does not apply 

(a) to a Rale:-� contract mado 

(i) bctwr('fl a manufaclurC'r or di:Jlrihnlor nnd a 

wlwl<·l':der in rcRpt�ct of �ooda that the whole­
saler intend::� to rc�cll in the cour.se of hi:; busi­
ness, or 

(ii) 

or 

between a m�nufacturcr, di�tributor or whole­
saler nnd a rclailcr in reilpcct of goods that 
the retailer intend::� to resell in tho course of his 
businessr 

(b) to a Rates contract under which a retailer is the 
buyer of goodg intended to bo used in his business 
but not for resale, or 

{c} to a sales contract under which the original buyer 
is a corporation, or 

(d) to a sales contract negotiated, solicited and con­
cluded \Vithout any dealings in person between the 
seller and the buyer or any salesman ant! the buyer, 
or 

(e) to a sales contract under which the goods to be de­
Jiyered consist only of food or food products in a 

perishable state nt the time of delivery, or 

(f) to a sales contract 

(i) made by a ;;eHcr, or 

(ii) for any g-{){x!s or services 
of a cla:;s or kind excluded from the application of 
this Act pursuant to suuscction ( •i). 

(4) The Lit'ntt>nnnt Govt'rrwr in Council may make 
regulations t!t'cbring that this Act does not apply to any 
class or kind of seller or of goodd ot• of services. 

11�66, c. 28, s. 3; 1967, c. 14, s. 3] 

Finally, there i s  yet another defini tion of a consume r  

purchase i n  s.lS.l of the Cond i t iona l S al e s  Act. There a 

consumer purchase is defined in the fol lowing way: 

18. 1 ( 1 )  I n  thi s sec tion , 

(a) "consumer purcha se " means a purchas e, 
other than a cash purchase , of goods 
or services or an agreement to 
purcha se good s or servic e s  

(i) by an ind ividua l other than for 
resale or for use in the cour s e  
o f  his bu siness, pro f e s s ion or 
ca lling, and 



-30-

(ii) from a person who is engaged in the 
bus ines s  of sel l ing or providing 
thos e goods or s ervic e s; 

With neces sary modifications, th i s  sec t ion i s  probably the 

bes t  model for a more comprehens ive definition of a cons umer 

transaction. 

The differences  in the various d e fini t ions in the 

exi s ting Alberta legis lation are not sub s tantial. There i s  

perhaps l i ttle to choose between definit ions i n  t erms o f  

manufacturers , distr ibutors, whol esalers and reta i l er s  o r  

good s bought by an individu al for resale or for u s e  in the 

cours e  of his busine s s, profes s ion or calling. Al l thre e  

s e t s  of terms a r e  designed to make t h e  s ame kind o f  d i stinct-

ion.s. What is important i s  that in a ne\. consumer code we 

settle on one. Then certain specific i s sues s hould b e  

c overed which for convenience sake are l i s ted here. 

1. Should all  ind ividuals or corporations a cting 

in a business capac i ty be i n cluded a s  

suppl iers or only those i n  the bu s i ne s s  o f  

supplying the par t i cul ar good s and s ervice? 

My answer would be the same a s  the court ' s  

answer to a s imi lar que s tion under s. l7(2) 

of the S ale  of Goods Ac t. That is a l l  

people who are acting in the cours e  of 

business  whether they have supplied the 

particu lar goods and servic e s  before ought 

to be inc luded. 
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2. Should there be some te s t  to d etermine 

whether the supplier could reasonably 

expect the goods o r  service s wer e  in­

tended for consumption? On balan c e, 

I think there should be no s u ch 

qualification as that found in the 

English Supply of Goods(Implied Terms) 

Act 1973 � 

3 .  Should corporations be excluded from 

the def inition of consumer? If so, 

should corporations which are non­

profit organi z ations for benevalent, 

charitable , educational , cultural 

or recreational purpos e s  be included? 

l>1y own preference i s  not to  u s e  the 

fact of incorporation as p ar t  of the 

definition at all . 
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IV Other I s sues Concerned With The Scope of Consumer 
Sales Le�islation 

In the introduc tory sec tion we d e s cribed the 

d i f ficulty of trying to a s s imilate all  consumer transac tions 

involved in the d i s tribution of goods and s ervi c e s . There 

i t  wa s concluded that a complete ass im i l ation was probably 

not pos s ibl e .  At this point i t  i s  convenient to examine 

some specific is sues in relat ion to the definition o f  the 

s a l e  of good s .  The s e  are i s su e s  which have b e en frequently 

l i tigated and where anomalou s d i s tinctions have developed . 

In rel ation to these i s sues mode s t  reforms are pos s ib l e  

wi thout the danger o f  creating unexpected results . 

Contracts for the Sale of Goods 
and 

Con trac ts for-the Sale of Work, 
L abour and Materials 

The distinc tion between contracts  for the sale  

of good s and contracts for the sale  or work , labour and 

materia l s  ha s been recognized by the courts for a number 

of d ifferent purpose s . The se include the appl icat i on of 

the Statute of  Fraud ' s  Provision ( section 7 of the Alberta 

Ac t) , 
1 9  2 0  

the pa ssing o f  prope rty and ri s k , and the 

app lication of the impl ied condi t ions as to ti tle  and 
21 

qua l l ty .  For some purposes, thi s  dis tinction has now 
22 

been abandoned . Thes e  contrad i ctory d evelopmen t s  in 

the case law are also ref le c ted i n  provin c i a l  and f ederal 

legisl ation whl ch dis tingui shes be b:een the sale of goods 

and the sale of services  for some purposes  and not others . 
23 
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Some of the anoma lous na ture of this d i s tinction 

wou ld have been removed i f  tr1� ,....ourt s  had been faithful to 

the tes t for dis tingui shing the s a l e  of goods c lari fied in 

sec tion 3 of the Act . Thi s identi f i e s  a s  a s a l e  of goods 

a contract whereby the seller transfers or agre e s  to 

trans fer the property in the goods to the buyer . 

Unfortunately , this  property test h a s  been ignored or 

r e j ected by some courts mis interpret ing e arl i er c a s e  l aw . 2 4  
and adopting a new rel ative value tes t .  With thi s t e s t  

a contract i s  not a contract o f  s a l e  o f  goods even though 

property in goods is to be trans fered i f  the value of the 

material component is less than the l abour componen t n  

Moreover ; i n  order for the relative value t e s t  to work a 

d i stinc tion mus t  be dr awn between goods which are in 

exis tence at the time the contrac t  is  made and contract s  

for the s a l e  of goods to b e  manufactured . 

There would seem to be s everal c ours e s  of action 

open . Firs t r  the leg i s l ation could make no attempt to 

define the dis tinction between goods and s ervic e s  but 

ins tead make express  reference to both . Thi s i s  the 

approach in the Unfair Trade Prac tices  Act and the new 

Federal Combines Inve stigation Act .  At l ea s t  in the 

consumer context it would not be a unduly harsh to 

subj ect a supplier of servi c e s  to the same duti e s  and 

l iabi li ties as the supplier of goods.  Secondly ,  the 

dis tinc tion could be pres erved and expres sed in terms of 

the rel ative va lue test to remove any l ingering amb iguity 
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in the case l aw .  Thirdly , the d i s tinction could be 

pr eserved but def ined so that the sale  of goods inclu�en 

a l l  con tracts where the property to goods wa s passed . 

Thi s  could be a general te s t  o r  a further divi sion b etwee n  

contracts involving the incorpora tion o f  l abour i n  goods 

and the supply of  labour in addi tion to goods cou l d  be 

made . 

I would favour the f i r s t  approach . I t  i s  

con s i s tent wi th j udicial and legislative d evelopments o 

Even the supplier o f  pure servi c e s  (wi thout any goods o r  

materi al s )  should b e  under analogous o b l igation s  a s  tha t  

o f  the suppl i er of goods . Yet to treat him a s  having sold 

goods s eems highly artific ia l . I t  wou l d  result i n  the 

appl i c ation o f  extremely inappropriate l anguage to de scribe 
25 

the parti es ' rights . 

The Dis tinction Between Sale s  and Leas e s  

Many o f  the anoma lous d i s tinctions between s a l e s  

and leas es , especially i n  the consumer area , may resul t 

from the ar tificial nature of the dis tincti on drawn in 
2 6  

He lby v .  Ma tthews . This lead ing Eng l i sh case 

distinguished sales from leases on the b as i s  o f  whether 

the con sumer wa s under a l egal obl i gation to purcha s e . 

I f  he wa s under no legal obliga tion to do so  but merely 

had an option to purchase ( even if it wa s the expectation 

of all concerned that the option would be exerc i s ed ) , the 

contra ct wa s no t a sale . 
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Without obliterat ing the d i s tinction between 

consumer sales and lease s , many anoma l i e s  would d i s appear 

if  the d i s tinc tion were re-defined in terms o f  the 

intention of the par ties or the sub s tanti a l 1 n ature of the 

contract . Thi s  would make the d i stinc tion turn not upon 

the spec i f ic factor of whether the consumer i s  under a n  

obligation t o  buy but o n  a more genera l a s s e s sment o f  the 

nature of the contrac t p  Such a gen er a l  tes t  would b e  

pre f erabl e to any attempt to i tem i z e  the k i nd s  o f  l e a s e s  

which should be cons idered sales . 

I n  add ition to thi s  and the general sec tion 

directing the courts to appl y the Consumer S tatute by 

ana logy , there are some spec ific  matter
_
s whi ch are 

d iscus sed in thi s paper where the sales  rul e  is appropriate 

to consumer leases . In these  ins tanc e s  the l e g i s lation 

should specific al ly refer to consumer l e a s e s  a s  wel l a s  

sal e s . T h e  obvious example i s  the suppl iers obliga tion 

in relation to qual i ty .  Here , even without legi s l ation 

i so lated court s 
27 28 

have been able to overlook wha t  o ther s  

have regarded as a long- standing d i s tinction between 

sellers ' and lessors ' re spons ibil i ti e s  for l atent defects . 

Gi fts and Barter s 

S ec tion 3 ( 1 )  of the Act defines a contra c t  of 

sale as a " con tract whereby the s e l l er transfers  o r  agrees  

to  tran sfer the property and goods to the buyer for a 

money cons ideration cal led the price " .  On o cc a s ion , 
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Canadian cour ts have had to apply thi s definition to 
2 9  

dist�r:.':,� · lish between sales and gi fts . The d i s ti nc tion 

was n eces sary because o f  the genera lly accepted v i ew that 

a donor i s  not liable even for negl igenc e , let a lone 

strictly l i able for l atent defec ts . 
3 0  

Such Canadian cases a s  Buck l ey v �  Lever Brothers 

and F i l l imore ' s  Val ley Nurseries Ltd . v .  North Amer i can 
31 

. 

Cyanamid L td .  illustrate that not al l g i f t s  are made o u t  

of a feel ing o f  selfless good wi l l . I n s te ad they are made 

to further some business purpo s e . I n  sub j ecting such 

commercial suppliers to sale ' s  l iabi l i ty the Canad i an 

court s  have had to resort to technical ities or ignore the 

provis ions o f  the Ac t .  

'l'he d efini tiou o f  a consumer s a le should be 

expanded to include any supply of goods and s erv i c e s  for 

a business  purpose . Thi s  would bring wi th i n  the s cope of 

the Act no t only cases invo l vi ng such sales gimmicks 

as " free s amples " , 11 free spec i al box-top offer s "  or  

11buy one , get the second one fre e "  , but \vould a l so make 

i t  c lear that the legislation applied to barters such a s  

where a consumer trades i n  o l d  goods for new ones . · 
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V .  B a sl e  Con t ra ct s  Doctrine s : Capa city , Fo�m ,  Mi s take , 
F r us t rat ion 

P art 1 o f  the present S a le o f  Goods Act h as s eve ral 

s e ct i on s  ( i . e .  s s . 4 - 1 2 }  wh i ch touch upon s ome bas i c  contracts 

do ct ri n e s . !·!os t  o f  these s e ct i ons are on ly a ve ry part i a l  

codi fi cat i on o f  the common l av; . They involve i s s ue s  vrhich 

t rans cend s a l e s  l a\·1 and v1hi ch a re re levan·t i n  the \·lho le f i e ld 

of cont racts la-;;.1 .  They have not been con s i de re d by othe r 

bodi e s  interes ted in cons umer s al e s  law and they do n o t  app e a r  

to have caus e d  spe c i a l  prob l ems for cons ume rs o They could 

\·le l l  be left for con s i deration in the c ontext o f  a general 

revi s i on o f  sales l a\v or in an even more fundamen t a l  revi s i on 

o f  con t racts l a'.v . 

Altern a t i v e ly s ome of the s e ct i o n s  coul d be dropped 

or made inapp l i c ab le to con s umer s al e s . The re i s  s ome j us ti f i ca-

ti on for th i s in re la tion to s e ct i on s  9 and 1 0 . Section 9 i s  a 

codi f i c a t i on o f  wh at ( p rob ab ly mi s take n ly )  was �1ought t o  b e  
3 2 

the com.mon l a\·; in c a s e s  o f  r e s  e x t i nc t a . Thi s i s  on ly 

one aspect of a much broaccr and comp lex b ody of con t ract la•.v 

re l a t i n g  to mi s t."lke . S ect i on 10 covers one s pe ci fic in s tance 

f. f t
' 3 3  

o r u s t r a  � 0:1 .  

In both c a s e s  the re may be s it ua t i on s  v1herc a s e l le r  

should b e  li ab l e  to a con s ume r f o r  the l o s s  o f  h i s  expe cta t i on 

inte re s ts whe re goods h a ve per i she d ., l:�or examp le \.;he re a s e l -

lc r n e g l i ge n t ly o f fe r s  �omething fo r s u le \·rhich has alre ady 

pe r i s h e d  and u b uye r f o r e g o e s  o ther opportun i t i e s  to buy corn-

p u r<:dJ l e  croods in orde r to accept the s e l le r ' s  o f fe r .  I f  the 
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b uyer s ubsequently incurs addi tional e xpens e s  �n buying thes e  

goods e lsewhere the re is . no re ason why a s e l ler should not b e  

he ld responsib le . In these s i tuati on s  the fact that the buyer 

i s  a con s umer i s  p robab ly i rre levant and i n  mos t  c as e s  i t  w i l l  

be comme rc i a l  buyers \•7ho are l ikely t o  suffer greate r damages ., 
3 4 

· 

The areas of mis take and frust ration whi ch a re 

t ouched upon by sections 9 an d 10 are too broad and comp lex 

to be de alt \V'i th here . All that can b e  s ugges te d  i s  that 

s ections 9 and 10 in s tat ing that a contract is voi d  o r  avo ided 

do more harm than geod e These que s tions \V"ould be better dealt 

\·Ti th by the application of the common l a�·T . 

The one section that may h ave s ome e ffect on cons umers 

is the stat ute of frauds provi s i on found in s e ct i on 7 c  In the 

cons ume r context the re are t'l:lO matters -:,.Jhi ch s hould be con -

s idere d .  F i rst , should a cons ume r be ab le to  e n force a s ales 

contract whe re no e arnest or p art p ayment has heen made . The 

arguments for and against the paro l e vidence ru le \·lhi ch i s  di s -

cus s e d  b e l o>·l . It i s  true that s ince mos :t c o n s umers V.'i ll have 

no di ffi culty in purchasing s ub s t itute qoods the s tatute o f  

frauds provi s i on doe s not create the s ame h ardsh ip a s  the 

parol evidence rule . I!0\·1ever r a con s ume r may rely on an oral 

cont ract and forego an alternative sour ce only to find him­

s e l f  put to. addition al expense in s ub s eq ue nt ly try ing to find 

suhs ti tutc goods . 

The se cond matte r ull i ch should be con:, idered i s  ,.,hat 

wri tten e vi de n ce of a con t ru. c t  .i s  n e ce s s ary be fore it can be 

e n force d ag a i ns t a con s ume r . Thi �� raises the i s s ue o f  how s .  7 
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would re l ate to oth e r  s imi lar k i nd s  o f  p rovi � j on s s uch a s  

s . 5 ( 2 )  o f  the Di rect S a l e s  Cance l l at i on �et i n  the new c on ­

s ume r code . 

Whi le the S t atute o f  F ra uds h a s  been s ub j e c t  t o  

centuri e s  of criti c i s m  and a s te a dy con finement o f  i t s  ope r a ­

t i on b y  t h e  court s , i t  h a s  been re i n c a rn at e d  i n  s e ve ra l  recent 

con s ume r p rotection s tatut e s . Thi s  i s  a remark abl e  e vent c on ­

s i de ri n g  the cri ti c i s m  that has been d i rected again s t  i t  by 

c on s ume r advocate s . The exp l an at ion i s  that the n ew S t at ute 

of Frauds provi s i on s  h ave a di f fe rent purpose from the o l d  

one s . The neN one s  a re foun d in le gi s l at i on 'I:.Yhi ch provi des 

mandatory di s c los ure of in format ion . In o rde r t o  e n s ure that 

s uch i n f ormat icTl i s  c onveye d to c on s umers i n  an a c ceptab le an d 

unders t an dab le v1ay , legis l at i on has p rovi ded s ome det a i l  a s  t o  

the form i t  should b e  pre sented i n  and h a s  p rovi ded that i f  

thi s  v;ri tten i n forrr.at ion i s  n o t  commun i cate c'l ,  the contrac t  i s  

tu!en forcc able again s t  c on s ume rs e U n fortun ate ly , the n ew pur­

pose o f  s uch S t at ute o f  Frauds provi s i on has n o t  been ful ly 

commun i cated to the court s . 

�:'he re i s  s ome r1 an ge r that they \vi l l t re at the n e\'l 

p rovi s ions as they h a ve the o l d . That i s , they may be e xt re m­

ely re luctan t  to apply them t o  a p arti a l ly e xe cuted con t r act 

and in any even t ,  may award the s upp l i e r  a s um on the b a s i s  

of quan t um �iut e 

I f  the ne\\' con s ume r code i s  to adopt formal req uire ­

men t s  s uch a s  v.r ri t i n g  to mak e  contr acts e n f orce ab le agai n s t  

con s ume rs 8 they s h o u l d  l)e a s  con s i s te n t  a s  p o s s iL l c  th roughout 
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VI . Expres s  Te rns of the Con tract
3 5  

At the he art o f  any sale s legislat i on i s  the ques­

ti on of whi ch of the many statements made by a supplier him­

s e l f  or th rough h i s  agent e i ther orally o r  i n  the final " s a les 

documene' can be relied upon by the cons ume r .  Often , but no t 

a hvays, the question involves 't-lhi ch o f  the representations 

made by the supplier as to the commodi ty's qual ities can be 

re lied upon . The elaborate n ature of our shi fting legal and 

equitable class i fications  of express s tatements h as been 

thoroughly di s cus sed by other law re form i nvestigators. Per­

haps the best di scus s i on of th is clas s i fication i s  found i n  

the report of the Contracts and Corru:;-;erc ial Lav1 Reform Committee 

of Nevl Z e aland enti tlec " !:li s representation and B re ach o f  

Contract " .  Excerpts from this report are i ncluded as Appendix 

Ac 

Rathe r than to be gin vli th an e l abor at i on of our 

e xi s ting legal clas s i fi cation s it may be more p rofitable to 

attempt to describe the underlying soci al issues -;.lithout 

reference to le gal terminology and to d i s cuss hoh' they should 

be res olved. Having done th i s  it t._rill then be possible to k.novl 

hm·1 many le gal distinctions  are requi red to impleme n t  these 

solutions e 

The soci al i s s ue s  involved include the fol lm·lirig 

questi on s . First t should the s upplie r be h e ld s trictly and 

literally accoun tab le for the claims he makes duri ng his 

11 salcs  p i t ch " ? I s  the re room for me ani n gless exaggerat i on ?  
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I f  s o , wl1 at s h ou l d  be the t G s t  b e twe0n s e ri ous ly -made s tate -

men t s  and me re s al e s  p u ffery ?  P o s s i b l e  an swe rs i n c lude : 

what in f a ct was re l i e d  upon by the c on s ume r ,  wh at wou l d  b e  

re l i e d  upon b y  the gul l i b l e  cons ume r o r  s ome h i gh e r  s t and-

ard s uch as 'YTh at ·.-m uld be re l ied upon by the re a s on ab ly ,.'Je l l �  

in forme d con s ume r ?  S e cond � do e s  s orre d i s t i n c t i on h ave t o  b e  

made b e twee n  oral and vlri tten s tat emen t s ? I s  there s ome other 

'Ylay to di s ti n gu i s h  be t\·reen s t at e ment s  tentative ly made b u t  

l a t e r  wi thdrawn or s up e rs e de d  in the n e g o t i at i on l e ading up 

to the f i n a l  contract . Th i r d , i n  the c as e  o f  wri tten agre e -

ments , d o  \·le need some spe ci a l  rule t o  p rote ct thi rd part i e s  

s uch a s  a s s i gnee s ?  Fourth , amongst the c la i ms v1h ich the c on.-

s umer i s  en t i t l e d  t o  re ly U?On wh at di s t i n c t i on s  or c l a s s i f i c a -

t i on s  a r e  n e c e s s ary ? Fi ft� , s h o u l d  t h e  s upp l i e r  be re s p on s ib le 

for c l aims made by othe rs s uch a s  h i s  agen t s  o r  e mp l oyees on 

the one h and , or r:tan u facturers o f  the p roduct on the o th e r ?  

Sa l e s  P u f f e rv 

ThE� l aH h a s  l ong re cogn i ze d  t he r i t ua l i s t i c  n at ure 

of s ome s tatements macle in tlle proce s s  of n e go t i a t in g  a con -

3 6  l .  d . h 1 h ' d  d . . tract . T 11 s  c orre s pon s w 1 t  t 1e r at e r  w1 e - sp re a  v1ew 1 n  

the commun i ty that s upp l iers a re enti t l e d  t o  make innocent 

e xagge r a t i on s  or e x t ravagant s t at emen ts about the i r  produ�ts 

whi ch a re n o t  t o  be t aken too s e r i ou� ly . Th i s  i s  n o t  j u s t  a 

common p e r cept i on of the one -s i de d  n at ure o f  th e l e g a l  _cave at 

e n�tor rule , b ut i s  a ls o  a wide -spre ad unde rs tan d i n g  of h uman 

n ature , or .:1t l C' a s  t \\'hat is th ought to he humu.n n at ure . Hodcrn 
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adverti s ing men express  the s ame pos i tion from a · s l i ghtly 

di ffe rent an gle . 'l'hey emphas i z e  the b as i c  need to capture 

the attention of potenti al con s ume rs b e fo re they can c onvey 

any information about thei r p roduct .. They stre s s  the need 

for the atri cal te chniques to s us tain intere s t in thei r  mes ­

s age . Governments have long re cogn i z e d  the s e  t ruth s  in s uch 

things as anti-cigarette smoking o r  anti-drinking whi le driv­

ing c ampaigns � To be effe ctive , bitter t ruths h ave t o  be 

hidden in amus ing hype rbole . Unf o rtunate ly u  con s umers vary 

t remendous ly in thei r  gullibi lity o r  unders tanding o f  h uman 

nature . In fact , it may be fai r ly said that much of  the 

modern adve rt.i s ers ' efforts are spent on b lurring the dis­

tinction betv;een attention -grabbing entertainment and the 

conveying of information con ce rning the p roduct e The r e l a ­

tionship bet\·leen alcoholi c consumption a n d  the good li fe  i s , 

for example , conveyed in s uch a way that even the more 

s ophis ti c ated vie\ver has di f fi culty disce rn i n g  \·?here enter-

tainment le aves off  and repres entations begin . 

One pos s ib le vie�o.r i s  that s in ce s upp l i e rs make 

s tatements in orde r to se ll thei r  p roducts ( th i s  seems a 

s a fe ass umption i f  adve rti s i ng i s  at a l l  rati onal } , i t  i s  n ot 

un fair to hold supp liers to s tatements which have in fact been 

acted upon . 3 7  Of cours e ,  s ome mi ght a rgue that thi s  vim·l b e gs 

the fundamental issue . That i s , the s uppl i er makes  the s e  

statements not intendi n g  that they b e  t aken literally b ut 

on ly to put the potenti a l  buyer i n  a recept i ve frame o f  mind 

in orde r t o  hear thos e repre sent at ions v:hi ch are intended t o  

be re l i e d  upon . 'rhe di ffi culty \·li th s uch a s oph is ti c ated 
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argumen t ,  hm:eve r ,  i s  that i t  i gn ore s the fact that adve rti s -

ing i s  prob ab ly u s e d  i f  i t  incre as e s  s a le s � l�1eth e r  s a le s  

h ave i n c re a s e d  be caus e peop le h ave foun d  the a dve rtisements 

or s t atements more amus ing than the n ew � or ent e r t ainme n t  p ro­
� 

gramme s ,  or becaus e the adve rti s eme n t  h as been be lieved by a 

sign i fi cant port i on o f  the gul l ib le p ub li c  i s  n o t  a lways c a re -

fully determined by adve rti s e rs , n or i s  i t  evident t o  others 

s uch as the courts � 

There i s  room for con s i de r ab le improvement in the 

pos i t i on of cons umers short of holding s up p l i ers to the l i t e ra l  

me aning o f  a ll cl aims . The s t andard s ugge s t ed i n  the 

Imperi al Tob acco Co .
3 8  

case in the appl i c ation of ant i -c o�) in e s  

legi s la t i on wo� ld go s ome way in prot e c t i n g  con s ume rs . The re 

the t ri a l  j udge adopted the l anguage us e d  in s e ve ral c as e s  

be fore the Ameri can Fede r a l  Trade Commi s s i on , n ame ly would 

the adve rt i sement mi s le ad a " cre dulous man " . Alte rn at i ve ly , 

the s tand a rd imp o s e d  might be t o  h o l d  the s upp l i er i f  the 

b uyer di d in fact rely upon the c l aim n o  matter how unre a s on -

a b le h i s  re l i ance was . Th i s  \vould s t i l l  leave s upp l i e rs \vi th 

con s i de rable room for pu.ffe ry , a s s umin g  th at th i s  is s o c i a l ly 

de s i rab le o r ,  g i ven human n ature , at le a s t  unavoi d ab l e . The 

pract i c a l  e ff e cts o f  s u ch a t e s t  would depend upon who had 

the burden o f  p roving re li an c e . I f  th i s  burde n  were p l a ce d  

o n  the c on s umer ,  the di f f i c u lty o f  mee t in g i t  wouln prolJab ly 

increase wi th h i s  gu l li b i li ty . Th at i s , th o s e  people mos t  i n  

need o f  p rote ct i on would proba� l y  h ave the mos t d i f fi cul t  

ti me ge t t in g i t .  



- 45 -

The forego ing d i s cus s io n  l eads to the q ue s tion o f  

how much exaggeration c an b e  p e rmi tte d  wi thou t  s ub j e c t i ng the 

s up p l i e r  to l i abi l i ty .  The i s s ue rela te s  to how f ar the l aw 

should go in pro tecting unus ua l l y  gul l i b l e  consumers a t  the 

expens e o f  l imi ting supp l i ers ' s e l l ing techni q ue s . However 

thi s  i s s ue i s  de termined , i t  i s  a t  l e a s t  c lear tha t  the di-

vid ing l i ne h as no th ing to d o  w i th the anc i e n t  d i s ti nc tion 

b e tween a mere a f f i rmation of fact and a s tatement p romi s s ory 

i n  character . Thi s  ancient d i s tinctio n whi ch was l ar ge ly 

abandoned in the common l aw i n  the devel opme n t  o f  the modern 

l aw of co ntracts \·7as re introduced by the Hou s e  o f  Lords i n  
39 

He i lbu t , Symons & eo . v .  Buck l e to n  i n  their cre a t i o n  o f  the 

d i s ti nc t  equi table and legal remedie s  S E' ve r a l  d e cades a f te r  

l aw and equi ty had been fus e d . The d i s tinct i on i s  e i ther 

s t ri ctly gr ammatical as i t  o nce was or b e come s , as announced 

by the Ho us e of Lords , a meaningl e s s  s e arch for the p arties ; 

intentions . Thi s  s earch i s  meaning les s  b ecaus e i t  i nvol ve s  

a n  i nqui ry no t as t o  ·v1he ther the p a r t i e s  intended t o  b e  

s e ri ous o r  i ntended the i r  c l a ims to have l e g a l  e f fe c t , b u t  

mus t invo l ve a n  inqu i ry a s  t o  whe th e r  they i ntended the ir 

cl a ims to have e f fe c t  i n  equi ty giving ris e  to equi tabl e  

remedi e s  o r  whe ther th ey i n te nded thei r  c la im s  t o  h ave e ff e c t  

in l aw giving ri s e  t o  legal r emedi e s . Thi s  i n  e ffect i s  wha t  

i s  mean t b y  inquiring \vhether the p ar ti e s  i ntended the c laim 

to be i ns i de or outs ide the contra c t . S u ch q u e s tions woul d 

be meaning l e s s  to no n- l nwye r s  and even i f  they had meaning 
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would encourage the '-''C rst kind of dup l i c i ty .  The reform 

brought about by the English Mi srepr e s entation Act ,  1 9 6 7 ,  

doe s not adequately rid the law of such an i rrel evant and 

complicating d i stinction .  Instead , i t  encrustrat e s  the 

law with additional complications . The Ontario Law Reform 

Commi s s ion amongst others has quite r i ghtly advo cated the 
4 0  

elimination of thi s  d i s tinction . E l imination should b e  

advocated not only because the t e s t  u s ed to dis tinguish i n  

the leading Hou s e  o f  Lords c a s e  i s  d i f f i cult to apply , 

meaningle s s , or because the d i s tinction creates compl ex i ty 

in the l aw which tends to confu s e . More basically the 

di stinction should be aboli shed beca u s e  i t  has no 

functional j us ti fication . The s oc ia l  ques tions involved 

are rea l ly of two kind s . Fir s t ,  \vhich c la ims made by the 

supplier should have legal effect and s e cond ly ,  of those 

that have legal effec t ,  which should b e  s er ious enough to 

al low the consumer to wa lk away from the agreement . At 
. 

most ,  there i s  need for only t\vo categories  to describe 

different kinds of failure by the supplier to l ive up to 

the legally -bind ing claims made by him . 
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Reliance 

Besides deciding the extent to which a supplier's 

human tendency to go beyond describing his commodity in the 

best light should be curbed to protect not only the reasonably 

well informed but also the more ingenuous consumer, it must 

be decided whether the consumer must have relied upon the 

supplier's claims in order to take advantage of them. In 

answer to this question the recommendations of the Ontario 
41 

Law Reform Commission differ from the provisions found in the 

. . 42 
b . h Man�toba Consumer Protect1on Act. It may seem o v�ous t at 

reliance should be necessary if the object is to protect a 

buyer's expectations. Why should a buyer who has not heard 

of the supplier's claims be a�le to take advantage of them? 

· He will not have been misled or induced to purchase by them 

and it will only be happenstance which allows him to sub-

sequently use them in a dispute with the s upplier. 

Such thinking tends to preserve the notion of con-

tracts as discreet entities. It ignores the practical way 

in \vhich consumers decide on one product over another and the 

indirect effect of suppliers' claims through vmrd-of-mouth 

and other informal recommendations. In many cases suc h  a 

requirement vlill make little practical difference o The issue 

will not often be raised in litigation and in any event the 

courts will make the natural inference that there was re-

liance in appropriate circumstances. They \vill certainly 

make such an inference \vhcn it can be said that the reasonable 
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man would have relied. The requirement is likely to become 

critical in relation to cases or illOre unreasonable reliance. 

In these cases the court is going to require some evidence to 

overcome their natural inclination to assume a lack of re­

liance. The requirement seems to simply put an additional 

burden upon those consumers who perhaps need the greatest 

protection. While this requirement seems to be desirable in 

some cases {for example claims mad e  in newspaper advertisements 

which have not been read by the consumer) , i n  the run-of-the­

mill case, it operates as a practical barrier to effective 

remedies. 

There may be a broader purpose served by the absence 

of such a requirement. It may be thought socially de�irable 

to eliminate these claims in total. If this is desired one 

way to encourage it would be to allow anybody who has pur� 

chased to enforce the claims. That is, to compensate for the 

many buyers who have relied to their detriment hilt have not 

sued, there may be great therapeutic value in allowing any 

buyer to do so. 

On the other hand, the imposition of a reliance 

requirement may be a useful device to describe \vhere the 

limits of sales puffery should be drawn. That isG suppliers 

would then be free to use more artful devices and sales 

pitches directed towards sophisticated consumers& 
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Oral and Written Statenents 

In our existing sales law there are two legal 

doctrines involved \·.'ith the distinction between oral and 

written statements. One is the formal requirement which 

is a progeny of the Statute of Frauds, that contracts over 
43 

a certain limit must be in writing. The second doctrine 

is the Parol Evidence Rule which purports to exclude oral 

evidence when a contract has been reduced into writing. 

Before examining the operation of the second of these 

doctrines we should examine the social problem \vhich they 

are supposed to solve. Both doctrines are designed to 

promote certainty of understanding between the parties and 

to ease the court's task in discovering the truth. The 

doctrines come from a pre-electronic age when writing was 

the only way to overcome the selectivity, colourability 

and frailty of human memory. The doctrines are also 

perhaps based on the assumption that perjury is more 

likely than forgery. In addition they are based on the 

view of the typical sales contracts being the culmination-

of a period of bargaining between the parties in which 

offers have been tentatively made and later qualified or 

superseded. In this type of situation there needs to be 

a method of cataloging all the things which have 

ultimately been agreed upon. 

The court•s application of these two doctrines, 

their justification, and the reasons advanced for their 
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abolition have been repeatedly canvassed elsewhere. It 

is sufficient if some of these reasons are summarized here. 

The doctrines ultimately fail in their purpose in part because 

of understandable judicial attitudes towards them., I n  effect, 

they .are exclusionary rules which for the sake of clarity and 

convenience assume facts are otherwise than what one party al­

leges. There is a natural inclination by the judiciary to be 

uneasy and hesitant in the application of such exclusionary 

rules which prevent a party from bringing forward evidence as 

to the truth. In effect·, the result is that the difficulties 

sought to be avoided by the rule are replaced by ones just as 

complex in determining whether the rule is applicable� More 

fundamentally,. the rules are at odds with social reality. 

First, they assume in a consumer transaction a far more 

complex bargaining history that the typical transaction really 

involves. Secondly, they put an undue burden on the consumer 

to understand complex documents and to appreciate that the 

written documents supersede contradictory oral s tatements. 

Thirdly, t.hey encourage dishonest and sharp practises on the 

part of suppliers who realize that the consumer will place 

primary reliance on \vhat has been said rather than what is 

written. 

Arguments in favour of retaining the Parol Evidence 

Rule place undue emphasis on the need for great certainty and 

the difficulty of determining the facts and show a callous 

disregard for the practical limits of consumer education .. 
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These arguments usually emphasize the responsibility of 

consumers to understand the law and to read and attempt to 

uncerstand what they are signing. As the argument goes, 

the abolition of the Parol Evidence Rule would encourage 

consumers to act in ignorance. In reality it would 

encourage them to place more faith in what they have been 

told by the other side and should encourage suppliers to 

be more accurate in their oral presentations. 

Classification of Express Terms 

Throughout the law of contracts there is the funda-

mental distinction between the breach by one side v1hich allows 

the other party to treat the contract as no longer binding on 

him and to walk away from it and breaches of more minor 

character which do not allmv the other party to treat the 

contract as ended but which require him to p roceed with his 
4 5  

side and t o  claim in damages. This fundamental distinction 

is found in the Sale of Goods. In the context of consumer 

sales this means there are some circumstances in which a 

consumer should be entitled to reject goods whereas in other 

circumstances his remedy should be confined to damages. As 

the matter of first impression, it does not seem justifiable 

to allmv a consumer to reject goods for the most insignifi.cant 

breach b�l the supplier. At the other extreme it seems just as 

unfair to force a buyer to keep goods t--;hich fall substantially 

short of the supplier's claims and to confine his remedy to 
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damages. It is in answer to this question of wl1en the 

buyer should be allowed to treat the contracts as no 

longer binding upon him and to return the goods that the 

law has created various categories for the terms of the 

sales contract. These categories include conditions, 

warranties, fundamental terms, terms of quality and 

description. Of these categories, the distinction between 

condition and warranties is the most important and 

universal. However, all of these categories are used for 

the purpose of describing and defining the buyer•s 

remedies. Unfortunately, their definition has not in the 

past been related to the consequences or seriousness of the 
46 

supplier's breach. For this reason, many reformers 
47 

have advocated their abolition. Of course, this does not 

mean that these reformers have advocated only one remedy 

in relation to consumer sales. Distinctions are still 

wade between circumstances in which the consumer buyer 

should be entitled to reject the goods and those in which 

he should be forced to keep them and simply claim in 

damages. All that is really attempted is to move away 

from attempts at classification priori and to focus 

attention on the nature of the breach, that is6 on the 

question of how far short of his promises is the 

supplier's performance. I shall return at a later stage 

to the question of the kinds of remedies a consumer 

should have and in what circumstances. At that point I 

will describe the kinds of breaches which we may want to 
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distinguish for the purpose of remedies. It is enough at 

this ��int to agree with other reformers that there is no 

point in classifying contractual terms except for the 

purpose of defining remedies and in any event the 

classifica tion should not be done prio_ri�. 

Which of the Supplier's Statements are Terms? 

In recent years the American Federal Trade 

Commission acting on evidence collected by others, has 

recognized the lasting effects of advertising. That is, 

repeated statements by advertisers create impressions in 

people1s minds which only gra dually diminish through 

time. The Federal Trade Commission has put this 

knowledge to use in requiring misleading advertisers not 

only to stop misleading but to actively correct the 
48 

wrong impressions .that former advertising has made. 

This fact also has implications in our basic sales law in 

deciding which statements ma de by the supplier should be 

considered part of the sales contract. We have had for 

some time in our sales law, as in our c ontract law in 

general, a rather formal notion of the discreet nature 

of a contract, with an offer and an acceptance supported 

by consideration. Amongst other things, this has led us 

to distinguish between terms of the contract and to 

adopt the Parol Evidence Rule. This formalized notion of 

the discreet nature of the sales contract ignores the fact 

that consumers rely upon statements m ade by suppliers at 
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various times and through various media. They do not 

approach a supplier with no previous communication, rel��.ng 

solely upon what they hear at the time of purchase. Even 

less do they rely solely upon the written document which 

is produced often only after the understanding between 

the supplier and consumer has been reached. This fact of 

reliance by consumers on previously made statements should 

be recognized in the basic sales legislation. ·our 

definition of the term of the contract. should be broad 

enough to include all these previous statements which have 

been in fact relied upon. Of course this may pose some 

hardship on suppliers who have discovered that their 

product does not meet the standards that they in the past 

quite innocently assumed it had. We are continuously 

discovering new dangers in what were previously thought 

to be at least harmless if not beneficial products. In 

addition, manufacturers are continuously discovering 

previously undisclosed defects in their products. A rule 

which subjects suppliers to all previous claims made on 

behalf of their products and which ignores intervening 

attempts to correct previous misstatements or to modify 

previous claims may seem unduly harsh. However, the 

alternative of allowing a consumer to be misled by 

erroneous claims is just as harsh for him. A suitable 

compromise would be created by qualifying the definition 

of terms of the contract to those statements which l1ave 

in fact been relied upon by consumer. Then the 
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opportunity and obliqc t.ion would be on suppliers to take the 

necessary steps to insure that t:r�e previous misinformation 

was corrected. In most cases it would give them sufficient 

protection to simply correct their previous erroneous state­

ments in the same media. This is likely to reach any consumer 

who h as heard and relied upon the previous statemento 

The Supplier' s Responsibility for Statements Made by Others 

A related problem to tl�is question. of which statement 

through time the consumer should be entitled to rely upon8 is 

the question of which statement made by p eople other than the 

supplier should be considered part of the sales contracto 

There are tvm kinds of questions here. In the first place, 

under what circumstances should the supplier be responsible 

for claims made by his employees, agents or independent con-

tractors acting on his behalf? Should any effect be given to 

written attempts to insulate the supplier from oral statements 

made by these people? The second related question is whether 

the retailer should be liable for statements made by manufact-

urers, wholesalers or others in the distribution chain. 

There are at least three possible solutions to the 

first question. Firstr we could preserve the present situation 

which seems to give overriding effect to written clauses dis-

claiming responsibility for all statements made by agents or 

employees. Second, we could as the Ontario Law Reform 
49 

Corrunission recommends, make such written clauses invalid 
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leaving the respor1sibiJ i ty of the supplier to be determined by 

the general law of agency. Under this solution the supplier 

would be responsible for statements made within the agent ' s 

actual or ostensible authority. The third, more extreme 

solution, would be to fasten the supplier with responsibility 

for all statements made by employees or agents, even s tate­

ments which to the reasonable man would not appear to be within 

the actual, implied or ostensible authority of t�e employee 

or agent. 

The difficulty t.,ri th the present law is the same 

difficulty which exists with. Parol Evidence Rule. It is 

based on an assumption that consumers, like businessmen, give 

overriding effect to written as opposed to oral statementso 

This assumption seems incorrecto Many consumers assume that 

oral statements have overriding effect, assuming they are 

aware of the \vri tten s ta tments at all. As with the Parol 

Evidence Rule, the present situation encourages sharp and 

deceptive practices. There is no incentive on the part of 

suppliers to supervise the representations made by their 

employees and agents. Instead, suppliers can ultimately 

rely upon these clauses which insulate them from responsibility 

and put the burden on the consumer for the improper conduct 

of the employees or agents. Even assuming that both the 

supplier and consumer suffer from such conduct, that both 

parties are completely .innocent and that both share the same 
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desire to discourage it, the present situation 3till places 

the burden of this improper conduct on the wrong party. '1'he 

consumer cannot realisticall�' be expected to guard against 

such conduct. Nor is he in a position to realize which agents 

o r  employees require a more careful watch. Nor does he have 

the information to make rational judgments about how large 

the danger is and how much care he should take to prevent ito 

All this information is more r eadily available to the supplier 

and he is in a better position to take whatever corrective 

steps are warranted by the dangerc 

The second solution and that recommended by the 

Ontario Law Reform Commission does go a long way in protecting 

the consumer. At least it protects the average reasonable 

consumer. It does, hm·1ever, do nothing for those who rely on 

the oral representations made by agents o r  employees when such 

reliance may be considered unreasonable& Once again this is 

an example vvhere the more gullible the consumer and the more 

in need of protection the consumer is, the, less willing we 

seem to be to give him needed protection. This reluctance 

seems to stern from a fear that too much protection will make 

the average consumer too reliant upon government interference 

and too sloppy in his approach to serious business matters 

when he should be encouraged to look after himself. Our 

reluctance to give greater protection does not seem to relate 

to the question of the ability of the supplier to exercise 

proper control. From the point of view of tile supplier, 
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attaching responsibility for improperl y made statements 

either within the ostensible av�hority of the agent as 

viewed by the reasonable consumer or for all improperly 

made statements makes little difference. 

The second kind of problem related to the 

supplier' s responsibility for statements made by others 

concerns the supplier's responsibility for representation 

made by manufacturers. In this case the supplier does 

not actually have to disclaim responsibility as he does 

in the case of statements made by ernploxees or agentsn 

Here our general notions of privity of contract generally 

tend to prevent the supplier from being held responsible 

for the manufacturer's statements. The onus is on the 

consumer to find some device to fix the supplier \'li th 

responsibility. Occasional dicta 
so . 

suggests that 

this could be done by holding that the supplier has 

adopted the representations made by the manufacturer. 

However, most Canadian courts would probably take the 

position taken in some early American decisions that the 

mere act of selling does not constitute an adoption of 
51 

the manufacturer advertising claims by the sell er. 

The same kind of adoption argument could be used in 

relation to advertising material suppl ied by the 

manufacturer that is run in local media by the supplier 

under his own name. However� this will not always work 

to fix the supplier witl1 responsibil ity for all statements 

made by the manufacturer. M1ether this is thought to be 
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a problem or not will depend on the extent to which the 

consumer has an effective remedy against the manufacturer. 

But in a province such as Alberta, where many manufactured 

goods come from abroad, the consumer's remedy against the 

manuf�cturer may be of limited practical value. It may be 

that his only effective remedy is against a local supplier. 

In any event, any modern reform should insure that privity 

of contract doctrine is not us.ed as a two-edged sword to 

create gaps in the consumer's remedies. That is to 

prevent the consumer from holding the supplier responsible 

for statements made by the manufacturer in national 

advertising and to prevent the consumer from getting an 

effective remedy against the manufacturer by finoing no 

contact beb.veen them. 

There are several possible positions which could 

be adopted in relation to the ques
:
tion of hm.v- far the supplier 

should be responsible for statements or representations made 

by manufacturers. At one extreme vlOuld be to impose no re..,. 

sponsibility on the supplier unless he·had done some positive 

thing to indicate; he had adopted the representations as his 

own. At the other extreme would be to hold the supplier 

responsible for all statements or representations made by the 

manufacturer. There may be several possible solutions between 

these tvm extremes. For example the supplier could be re­

sponsible where he ha3 some influence or control over the 

manufacturer. Alternatively, the supplier could be held 
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responsible unless he had taken some positive step t0 negate 

the representa tion made by the m anufacturer . A further alter­

native would be to hold the supplier responsible when he has 

knowledge of the representations being made and knowledge o f  

the fact tha t they mislead o r  create unrealized expectations 

in consumers. 

In this discussion w e  sho uld keep in mind the general 

nature of maufacturers' national advertising . In many indust­

ries, this advertising is notoriously free of any performance 

claim. Rather the stress is on a ssociating the p roduct with 

the good life and inculcating brand names. Performance claims 

are only significant in selected industries. 

The fundamental problem \vi th holding th.e supplier 

responsible for all claims made by the manufacturer is the 

fact that the supplier may be unable to control the claimo 

While large national retailers (or even some large regional 

retailers) may have some leverage with manufacturers over 

these things, many other retailers do not� It seems unfair 

to subject them to responsibility for conduct which they can­

not control. On the other hand, it should be kept in mind 

that we are not settling the ultimate liability for these 

repr8sen tations. If the representations originate from the 

manufacturer, he should be ul timately responsible. While 

normally i t  would be desirable to prevent circuity in law 

suits, this mus t be balanced against the desir:ability o f  in­

creasing consumers' effective remedies. One way that consumers' 
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remedies can be maximized is by increasing the number of 

people in the distribution chain that dtey can hold responsible. 

There is some jr:stification for this if the parties in this 

distribution chain tend to advertise in such a way that it is 

difficult to separate who is responsible for which claims. 

All of. the compromise solutions suffer from diffi­

culties of administration. For instance, if the test were 

one of whether the supplier had effective control over the 

manufacturer and his advertising, this would involve the 

court in a discursive and detailed investigation of the 

corporate structure of the manufacturer and retailer and any 

relationship which existed between them, the marketing 

structure in the industry and the relative b ar gaining posit­

ions of the two, and an examination of Lhe particular contracts 

to supply the goods between the two parties. All of this 

information would be in the hands of the suppliers or man­

ufacturers and would be difficult for the consumer to obtain. 

Moreover, even a requirement that the consumer make out a 

prima facie case of control would deter all but a few con­

sumers with very large claims. 

If a compromise solution were along the lines of 

requiring the supplier to actively disclaim the manufacturer's 

representation, the difficulty would be in establishing a 

standard of effective communication to the consumer of this 

disclaimer. It would be meaningless if such a disclaimer 

could be done through standu.rd clauses in unread documents. 
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Even if there \vas a higher requirement that the supplier 

orally communicate to the consv��r during the sales negotiat­

ion or at the point of sale, it would still be doubtful 

whether such communication was really appreciated by the con­

sumer. The supplier having had the advantage of the man­

ufacturer's representation in inducing the consumer to come 

to buy the product would t..,en be allowed to disclaim 

responsibility for such inducement in a pro forma way at a 

time when the consumer expects no difficulty. Moreover, those 

disclaiming vmuld tend to be large national retailers which 

could exert pressure to control manufacturersr advertisements. 

The third compro�ise solution mentioned was to hold 

the supplier responsible \·;rhen he knew (or even when he reason­

ably ought to have knovm) t.�at the consumer would have un­

realized expectations based on the manufacturer's representation. 

This solution suffers from the same practical difficulty as 

the first compro:r:1ise solution, that is 1 it 'tvould involve the 

consumer in proving an issue 'l.'lhich turns on facts within the 

peculiar knm'lledge of the supplier. 

On balance, the best solution would be to maximize 

the consumer's opportunity for recovery by holding both 

manufacturer and supplier responsible for all representations 

made by both of thern6 allowing the manufacturer and supplier 

to determine ultimate liability between themselves. 
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Possible Statutory LaLguage 

If a more broadly defined �ingle concept of 

express terms of the contract was accepted there are 

several existing examples of legislative p rovisions which 

could be used in the new legislation. These include the 

suggestion of the Ontario Law Reform Commission to accept 

section 1 2  of the American Uniform Sales Act which 

provides: 

"Any affirmation of fact or any promise 
by the seller relating to the goods is 
an express warranty if the natural 
tendency of such affirmation or promise 
is to induce the buyer to purchase the 
goods, and if the buyer purchases the 
goods relying thereon.» 

The Mani t.oba Consumer Protection Act has the 

following provision in section 58(8): 

"Every oral or written statement made by 
a seller, or by a person on behalf of a 
seller regarding the quality, condition, 
quantity, performance or efficacy of 
goods or services that is 
(a) contained in an advertisement; or 
(b) made to a buyer; 

shall be deemed to be an express 
warranty respecting those goods or 

services." 

The Saskatchewan White Paper on Consumer 

Warranties suggests the following provision: 

s. 5(1} Any promise, representation, 
affirmation of fact or expression of 
opinion or any action which can 
reasonably be interpreted by a 
consumer as a promise or affirmation 
concerning the sale of a consumer 
product, made directly or through an 
advertisement to a consumer by a 
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retailed seller or manufacturer or 
their agents or employees is deemed 
an express warranty if it can 
reasonably be expected to induce and 
in all or in par�, induces a 
consumer to buy a consumer product. 

Additional models can be found in the Quebec 
5 2  

Consumer Protection Act and the American Uniform 
5 3  

Commercial Code section 2-313 .  Of these provisions the 

Manitoba Consumer Protection Act is the broadest. There 

i s  no express mention of the seller's intention; the 

buyer's reliance or the reasonableness of his relianceo 

While the section has the broadest potential application 

all of these things could be read into the statute and 

thus limit its application. 

For the reasons given in the previous discussion 

I would favour a provision which read: 

"Every oral or written statement made 
by a seller or manufacturer or by a 
person on behalf of a seller or 
manufacturer regarding the quality, 
condition, quantity, performance or 
efficacy of goods or services that 
is 
(i) contained in an advertisement; or 
(ii) on any label, container or 

otherwise accompanying the goods 
or services; or 

(iii) made to a buyer 
and which either 

(i} is intended to induce, 
(ii) might reasonably have the effect of 

inducing, or; 
(iii} does induce a consumer to buy goods 

or services 
shall be deemed to be an express warranty 
respecting those goods or services. 
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VII. !he Rights of Assicrnees 

We have long recognized that t he credit buyer \·lhose 

purchase is financed by a third party may have his practical 

remedies curtailed in a nurnber of t,;rays.. In the past such 

third party financiers have t ried t o  insulate themselves from 

the claims of consumers against their suppliers through such 

devices as cut�off clauses and promissory notes. The courts
54 

and the legislatures
55 

have acted t o  prevent these attempts 

by third parties to insulate themselves. However, these cor­

rective actions are directed at the specific types of devices 

used in the past. There is no comprehensive legislative pro­

vision subjecting all third parties to the consumer's claiiT3 

against his supplier. For example, vrhile formerly the 

financing of consumer purcl1ases was typically done by finance 

companies taking an assignr..ent of chattel paper together Hi th 

a promissory note, the bulk of consumer financing is n0'1..:r done 

by the chartered banks�' large retailers and others through the 

use of credit cards. The exact legal nat ure of the t ripartite 

arrangement involved in bank or oil company credit cards has 

never been clarified by Canadian courts, but the agreements 

themselves attempt to insulate the financiers in the same way 

as the old devices did.
56 

There does not seem to be any juris­

diction for allo�ing third parties who finance purchases through 

credit cards to enjoy a protective position denied to other 

financiers using oJdcr devices. 

Some mcdx�rs of the New Zealand Contrncts and 
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Commercial Law Reform Committee
57 

were concerned about the 

position of third parties in the event that the liability of 

a supplier "'as extended beyond our existing notion of the 

terms of the contract. They were concerned for example, that 

if the Parol Evidence Rule was abolished, such third parties 

would be unable to knm'l exactly what they were acquiring from 

suppliers G It \vas felt by some commissioners to place an 

unfair burden on these third parties if they ,.,ere to be sub­

ject to some undisclosed terms bet\'leen the supplier and the 

consumer., 

These are the same kinds of concerns which were 

used in the past to support the use of cut-off clauses and 

promissory notes by financiers. Such m.::>ral arguments 

concerning fairness are sometimes coupled with economic 

arguments which predict that ending the third party financiers 

insulation will increase the cost of borrowing funds. Little 

independent economic empirical investigation has been done 

to discover the exact effect of those legislative changes 

which have been made. In theory at least, putting aside 

the cost of running the legal machinery, subjecting the third 

party financier to all the rights and defences that the con­

sumP.r has against the supplier should not impose additional 

costs. Assuming that the consumer does have some legitimate 

grievance which because of the financier's insulated position 

he was prevented from pursuing, the change will simply shift cost 

from individual const.m1Crs through the cost of borrowing money 
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to consumers in general. There may be some actual over-all 

saving assuming that market forces are such to encourage the 

third party financiers to take steps to reduce complaints. 

In the most extreme cases of high pressure, fraudulent 

selling techniques by fly-by-night suppliers, the control 

of financiers is critical. They are in the best position to 

discover the selling techniques of the suppliers and are i n  

the best position t o  end them by withdrawing financial services. 

In relation to less extreme conduct by suppliers, these 

third party financiers are still in a good position to detect 

trends of conduct. Nhile it is true that market conditions 

Inay prevent them from dictating to suppliers the way they 

should conduct their bus iness, at least in negotiating 

with suppliers the terms upon which they will supply credit 

they will know the true cost of consumers' complaints. They 

should attempt to compensate for these additional cos�by 

charging h igh complaint suppliers more for credit than low 

complaint suppliers. One can only speculate as to whether 

in fact financiers ·..:ill make these discriminating decisions., 

It m ay be that the cost of acquiring the information is 

more than the savings to be made by attributing higher cost 

to those suppliers responsible for them. Much will depend 

on the state of the competition in the financing industry. 

Much will depend upon the ability of the financing industry 

to pass all additional cost on to all consumers. It may be 

that the very act of distributing cost will tend to diminish 
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complaints and thereby lessen the pressure for corrective 

action. 
It should be kept in mind that existing legislation 

already resolves some of the issues discussed above in favour 

of the consumer. Existing consumer protection subjects the 

third party financier to claims of which he has no particular 

knowledge. It is true that in relation to some of these claims 

the consumer's effective remedies are limited. For exampler 

in relation to fraud or innocent misrepresentation the consumer 

will have difficulty proving the required mental element or 

will be prevented from rescinding because of the requirement 

of restitution. Howeverr this is not true of all of consumers' 

complaints. Many complaints will relate to the quality of the 

goods or to the supplier's failure to live up to warranty provisions. 

These are matters of which the third party financier has no 

particular knmvledge and cannot necessarily control. The 

extension of our concept of what is included in the sales 

contract by limiting the concept of sale's puffery, abolishing 

the Parol Evidence Rule and subjecting the supplier to state-

ments made on his behalf by others does not pose any new or 

different requirements on the third party if he is made subject 

to them. Hov.rever, in as much as the changes will broaden the 

remedies of consumers they \vill increase the frequency if not 

the kinds of defences against third parties. 

In deciding \vhether third parties should be under 

this additional burden we should keep in mind the practical 

effect of refusing to do so. If we put aside the extreme 

examples of judgment proof suppliers (a problem which can 
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only be effectively dealt ttli th by public law and its enforce­

ment) then the consumer will of course have a claim against 

the supplier. In theory at least, he is no worse off if he 

has to pay the third party and seek compensation from the 

supplier. He is in no worse position than a cash buyer. 

It might also be argued that he should be confined to a remedy 

against the supplier since this will prevent circuity in law 

suits. The insulation which third party financiers seek could 

be denied only to the extent that there are any gaps in the 

consumer's effective remedies against suppliers. However, 

the possibility of such gaps in the consumer remedies against 

suppliers is not a major problemo More fundamentally what 

has to be taken into account is the prac�ical effect of 

placing initiative on the consuming public. No amount of 

consumer education or demythologizing o.f the court system w ill 

overcome all of the economic, social and psychological factors 

which prevent individual consumers from initiating action. We 

must accept the fact that while much can be done to change the 

Small Claims Courts from collection agencies to effective 

agencies for consumers, consumers will ah'17ays be more 

effectively protected if the initiative is not placed upon them. 

Moreover if the conr.ept of what is a term of the 

contract between supplier and consumer is broadened by 

abolishing some of the existing arbitrary distinctions, it 

would be extremely anomalous if these distinctions were 

re-introduced in defining the consumer's rights and defences 

against third party assignees. 
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VIII. Imt>lied Cond5_:t-ions in the Sale of Goods Jl..ct 

A. IMPLIED CO:miTIO�·JS l:S TO TIT"LE 

THE PRESEHT LAW 

Section 15 of the Sale of Goods Jl.ct provides: 
!mpll� 
conditions 
ln oontr11.0t 

15. In a contract of sale, uniC'�lR the circumstances of 
the contract nrc such as to show n dilTercnt intention, 
there is 

(a) an implied condition on the pnrt of the seller 
(!) tltnl In t.hH CIIHll oC n tmlo he has a right to 

twll the goodA, nntl 
(U) that in the caHI' of nn ngt·ecmcnt to sell ho 

will have n right t.o Ht�ll the goods ut tho time 
when the }tropcrty iH to pnRR, 

(b) nn impliPd warmnty lhat the huyC'r Hhall huve and 
enjoy quiet po:-;seHHion of the goods, and 

(c) an implied warranty that the goods arc free from 
any charge or encumbrance in favour of any third 
party not declared or known to the buyer before 
or at the time when the contract is made. 

[R.S.A. l!JuG, c. 205, s. lu] 

The backgronnr! to this section lu!s been described 
' by Profes sor FridRan5 8 in the follovJing Hay: 

2. THE STATUTORY OBLIGATIONS 

(a) The Right to Sell the Goods 

Since a contract of �ale of goodc; is one which contemplates the 
tran�fcr of property in the goous whkh arc th•! subject-matter or the 
contract, as aln.:ady noticed, it might be thought that there could be no 

sale unless the sella had the kgal right to transfer property in the goods, 
either by virtue of being the owner or as a result of his investiture with 
the power to transfer property hy the real owner, e.�:., by hecoming 
the ll!,!l'nl of the owna. At c.:mnnwn law, howcwr, it would sel'tll that 
in sales there was no warranty that the sdk·r had either titlt: or the 
right to sell, unlc�s such a w:trranty were exprc�c.;ly annexed to the con­
tract in the �ame wav as other terms could h.: included hy agreement 
hctwccn the partin.16 Gr.Hiu;dly, howewr, cxcr:ptinns to this arose. The 
cnsc of Uchlrol:. v. llcmni.1trr,11 in ll\£,4, :.hows that the courts were 

prepared to imply a warranty as to right to sell into contracts of sale. 
This attitudl! was adortcd and approved by courts in Canada :  and such 
a warranty was implied unless thl! facts proved that it should not and 
could not be incorpor:1tcd in the contract . tK 

The (.h>etrin.: :urivcd at by the com mon law is now contained in 
section 15(a) of the Act, thnu!:h, signilicantly, with the alteration in the 
Jcgal nature and 'luality of thl! implied term from warranty to condi­
aion.19 Undcr this provbion, in a contract of sale, unlcss the circum­
stances of the Clmtract arc sud1 ns to show a different intention, there 
is an implicd condition on the part of the �>dlcr thnt in the cac;e of a 

'snlc he has a rit:ht to �ell the �<x,ds, und that in the case of un ugrccment 
to liCit he will h.IV!! u 1 ight to 5c ll thc goods ut the time when the property 
is to pass. 
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Criticisms of the Pre s ent Lavl 

Nost of the academic and La\•l Reform Commission
59 

criticism of s.l5 and its equivalent in other juris dictions 

has stressed the fact that it may give too much protection 

to consumers . This occurs because of the cas e  la-:-1 which 

holds that s.lS is not subject to the normal rule found in 

s.l4(4) that a buyer's right to reject for breach of condition 

is lost once the goods have been accepted e 6 0 This, coupled 

with the case lavl glos s
61 

to s.l5 'I.V'hich indicates that the 

buyer does not have to account for any penefit he has received 

even through the extended use of the goods,has led commentators 

to s ugges t that s .15 is unfair t o  sellers.. The unfa.:.rness is 

furth�r aggravated by t�c cases \\7hich hold that a defect of 

title cannot be cured.
62 

Cccasionally the combination of 

these rules has allmved a buyer to res cind the contract and 

return the goods after using t!1em for several months even 

though at the tir.;e of litigation he had not suffered any dam­

age and his pos sess ion could no longer be disturbed by any third 

party. Since he did not have to account for his use of the 

goods, he seems to have obtained a windfall . 

These several case la\V' glosses on s .15 should be 

examined in turn to see \·::1ich of them requires change in any 

reform of consumer la\\'. The rule that s .15 is not s ubject 

to the normal rule, found in s.l4(4), that the buyer loses 

his righ t to reject upon accepting the goods, is perhaps 

the most difficult to understand in theory. It seems to make 
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s.l5 a different kind of implied condition from other �1�plied 
. 

conditions found in the Act. It is founded upon the notion 

that the essence of a sales contract is not the exchange of 

the u�e or possession of goods for the price but rather the 

exchange of title to the goods for the price. The practical. 

effect of this is to give the buyer the option of basing his 

claim on a return of the purchase price or in damages regard-

less of whether the buyer's possession of the goods has been 

or will be distrubedo 

As we will argue later, the consumer buyer ought to 

be allowed to reject goods at least for substantial defects 

even after property has passed and they have been accepted by 

him. He should be allowed to do this within a reasonable 

time after discovering any substantial defects. This should 

also be the rule in relation to defects of title. That'is 

any anomaly in the application of s .. l4(4) of the Act should 

be removed by abolishing s.l4(4) and defining the right of 

rejection differently. Once we have decided to allo.w a 

consumer to reject for substantial defects discovered after 

goods have been delivered and even used, the question becomes 

whether in rejecting and claiming the return of the purchase 

pr�ce the consumer ought to account for the benefit he has 

received through the use of the goods. This should be 

decided in the same way whether his complaint is a defective 

title or a breach related to quality. 

Whatever the merit of such a right by the seller to 

set off any benefits received by the buyer in a commercial 
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trans action, it ought �,ot to be al l owed in a c onsumer s alee 

In the first place, it must be re1nemb e red that the buy e r  di d 

not b argain for some temporary u s e. In addi tion, ther e  w i l l  

b e  s ubstanti al practi cal prob l ems i n  quanti fying the b ene f i t s  

receive d  b y  the buyer .  

Given the ini tial substan ti al deprec i ation i n  s uch 

durab l e  goods as automobi l e s  and hou s ehold app l i ances, it would 

be mos t  unf air to assume the buy e r  h as recei ve d  the benef it 

o f  the di f ference b et"tveen the initi a l  purchase pr i c e  and the 

res al e  value of the goods returned .  Thi s  woul d b e  obvious ly 

inappropriate i f  the buyer ' s  complaint r e l at ed to qu alitya 

�t i t  is s ubmitted that it i s  a l s o  un fair when the buyer i s  

a0mpl aining o f  a de fect o f  title .  He probab ly cou ld h ave 

rented the goods for a tempor ary perio d  at s ub stant i a l ly l e s s  

t:hat the dep re ciation �vhich occurs a s  soon a s  n ew goo d s  are 

�emoved from the retai ler's storeb 

While in some cas es there may be a standard rental 

f igure fo r the se goods in the local ity of the p arti es , this may 

sti l l  ex agge rate the benefit received by the buyer . He c an 

argue that he did not intend to rent the u s e  o f  the goods for 

a l imited period. He intended to purcha s e  them to u s e  them 

for their li fe-time at a substantial s av ing . 

The final possibility \vould b e  to attempt to 

e stimate the use ful life o f  the goods and to al low the s el l e r  

some p ro rat a  figure. O f  the di f ferent ways o f  a s s e s s ing the 

buyer's bene fit that I have mentioned, thi s  s eems to be the 
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fairest to him. However, once aga in , it will be d i f fi cult for 

the cons umer buyer to re fute any e viden c e  brought forward by 

the s eller a s  to the us e ful li fe of the good s . Moreover , 

there will be many incidental costs to the consumer invo lved 

in re j ecting the goo ds and obtaining other goods in s ubsti tuti o n  

which h e  will have t o  bear. Thes e  are the kinds o f  costs which 

a commerci al buy�r may be able to quant i fy and claim a s  d amages 

b ut whi ch are very di fficult for the consuming publ i c  t o  

quanti fy. 

One further argument against the s eller b eing allowe d  

to s et o f f  any bene fit re ceived b y  the buyer in the cas e o f  

a de fe ct o f  title should b e  mentioned� Thi s argument would d eny 

the s eller any re covery on the grounds that if he did not 

h ave the right to s ell he has not trans ferred any benefit to the 

buyer. I f  the buyer has received any bene fit it i s  at the 

·expens e o f  the true owner, not the s ellere The argument i s  

mos t  convin cing when the s eller has acte d  impr operly . However , 

in the c as e  wh en both the s eller and the b uyer h ave b een the 

victim o f  some improper conduct by a third p arty , to ignore the 

b ene fit re ceived by the buyer places all o f  the los s o n  the 

s eller even though he has derived no b en efit from the us e o f  

the goods while the buyer has . All the argument demonstrates i s  

th at the seller ' s  right t o  s et o f f  any benefit cannot b e  base d  

o n  any notion of restitution. That doe s  not mean it c annot b e  

based on some othe r notion s uch as that as betwe en two innocent 

partie s the one who has received a ben e f it ought to account 

for it in di stributing the los s . 
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On balance , i t  would b e  better to deny s uch a right 

of s e t  0 ff agains t consumer buyers . The ins tances where this 

will result in any s ignificant windfall to the buyer will b e  

few s i nce mos t defects will b e  dis covered with i n  a short 

period ·after delivery of the goods o 

The effect of s . lS would b e  far les s har s h  on s ellers 

i f  they were allowed to perfect any i mproper tender. Tha t  i s , 

i f  they were allowed to correc t any defect in the title after 

it comes to their attention. There is no reason why they 

should no t be allowed to do s o  withi n a reasonable time i f  

the purchas er has not yet been dis turbed i n  h i s  pos s ess ion o 

Thi s  would jus t be a particular appli cation of the more 

general notion ·that a more generous right of consumer buyers 

to re j ec t  goods for defects s hould be balanced b y  a more gen­

erous right of sellers to cure . Once such a right to cure 

i s  recognized , the question becomes how long the s eller has 

to affect this cure and whether any interveni ng event s hould 

deprive him of this right. I n  relation to a breach of the 

condi tion as to good title the s imples t solution would be to 

allow the seller to cure wi thin a reasonable time after 

notification has been given , provided the buyer ' s  pos s es s ion 

has not been actually dis turbed. I f  a c tion has been brought 

by the true owner against the buyer or the goods have been · 

repossessed by him, the buyer s hould have the right to rej ect 

and claim a refund o f  the purchas e pri ce from his s eller. 

Th is rule i s  to some extent arbi trary si nce even after h i s  

pos s e s s ion has been disturbed , i t  may be pos s ible for the 

s eller to clear the title and return possession to the buyer . 
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However ,  thi s then raises a question o f  t rying to quantify the 

damage suffered by a consumer buyer through having his pu� ses s ion 

dis turbed .  This kind o f  burden should not b e  put o n  the buyer . 

It may b e  that he wil l  want the goods and wil l  tolerate the 

s e l ler ' s bre ach (or settle for some payment o f  damages ) but 

he ought to be given the option of deciding whether thi s  i s  

s ati s f actory to him o  

While mos t  discus s ion o f  s . lS suggests that i t  i s  

too harsh on sel lers , a t  le ast two s hortcomings from the point 

of view of the consumer buyer h ave been note d e 6 3
rn the first 

place , s . lS { a )  (2 ) requires that the · seller h ave the right to 

sell the goods at the time when the property i s  to p as s e  Thi s  

means that under the standard conditional s ales contract s ince 
' 

property is reserved until payment i s  made in ful l , property 

is not to pass until the buyer has completed p ayment o I f  

some defect in the seller ' s title is di scovered during the 

li fe of the conditional s ales contract , the s ection s e ems to 

require the buyer to continue making payments and to wait unti l 

the time for the pas s ing of property befo re complaining . That 

is the s e ller is not in breach unti l the time at whi ch property 

is to pas s .  This seems to put the buyer i n  a very untenabl e  

posi tion . 

The suggestion of the Ontario Law Re form Commiss ion was 

to amend the section to make it an implied condition that the 

se ller has the right to sell at the time o f  contracting .  

Thi s would not seem t o  b e  a suitable point i n  time i n  
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relation to unascertained or future goods . A !itOre s uitable 

alternative would be an implien condi tion that the s e l ler 

wi ll have the right to sell at the time when the goods are 

to be delivere d .  

A further weaknes s of s . lS is the f a c t  that i t  may 

be dis cl aime d c  This has been the s ub j ect o f  much criticism 

and has led to contradi ctory recommendations in England
6gn the 

one hand and Ontario
6
�nd New Brunswick6 Sn the othe r .  The 

Engli sh recommendations were to allow dis cl a imers as long as 

the seller indi cated that he was only tran s fe rring s uch title 

as he had o . Moreove r ,  even with such a dis c laimer the s e l le r  

would s ti l l  impliedly warrant that there were n o  undi s closed 

charges or encumberances . Thes e  changes h ave been adopted in 

Eng l and by the Supply of . Goods (Implied T e rms ) Act , 1 9 7 3 , s . l . 

The recommendations of the Ontario and New Brunswick reformers 

was to di s allow all disclaimers rel ating to title in consumer 

6 7  
sales . 

In deciding which reform to adopt the ins ti tute should 

cons ider the potenti al dangers to consumers of  allowing 

dis cl aimers especi ally tho se in the fine print o f  unread 

documents , the s oci al utility of al lowing d i s cl aimers and 

finally , the practi cal difficulty of creating any meaningful 

tes t to determine whether the s e ller has brought home to the 

buyer the exi s tence of some defect in the s e l ler 1 s title . 

Whethe r there i s  much social uti lity in a l lowing discl aimers 

wil l  depend in part upon how consumer s ales are defined.  If 
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consumer s ales are cc �fined to sale s b etween merchan ts and 

individuals there is li ttle need for s uch disclaimers . 

However ,  i f  the de fini tion of consumer s al e s  i s  comprehens ive 

enough to include private s ales between ind ividuals , some 

opportuni ty to disclaim may be appropriat e . For example ,  

i f  an individual has bought under a conditional s ales contract 

and before completing payment decides to " se l l "  the goods to 

his neighbour , there s eems no reason why he shouldn ' t  b e  

allowed to d o  thi s .  In s uch circumst ances a s  lon g  a s  there i s  

full disc losure there i s  no reason why the s eller should have 

a clear title . 

Besides the implied condition in s . l5 ( a) that the 

seller has the right to sell the goods , there i s  an implied 

warranty in s . lS ( b )  that the buyer shall h ave and enj oy qui e t  

pos s e s s ion of the goods and an implied warr anty in s . l S ( c )  

that the go ods are free from any charges o r  encumbr ance in 

favour o f  any third party no t declared or known to the buyer 

before or at the time when the contract is m ade . There i s  

much overlap between s . lS (b )  and ( c )  and s . l5 ( a) . Thi s 

does not seem to have created any practical difficulty for 

consumers in Canad a .  However 6  there s e ems l ittle t o  be s ai d  

for the differences which do exis t  between the s e ctions . 

Section 15 should be redrafted to reduce this duplication . 

A pos s ible wording might be : 

" In a contract of s ale there i s  an implied 
term th at the seller has a right to s e l l  the 
goods free from any charge or encunilir ance in 
favour of any third party at the time the goods 
are to be delivered under the contract . "  
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The effe c t  of 3 . 1 5 wil l  depend upon the application 

of the � dat rule and the qua�i fications to it.  If we 

extend our general entrus ting do ctrine to pro tect all purchasers 

from merchants , s . lS will have limited appli c ation . If  

consumers are general ly protected from defects of title when 

they buy in good faith from merchants , there s eems little 

reason why they should complain to their sellerc  That i s , 

s . lS should be interpreted in such a way that the sel ler 

is in bre ach of it only if he fai l s  to give the buyer 

undisturb ed pos s e s s ion . It is not neces s ary that he have 

a right as against a third party to make the trans fer as l ong 

as he has the power to do so in the s ense that the buyer wil l  

take a good ti tle free o f  the claims o f  a�y thir d  p arties . 

The more generous the protection given to cons umer buyers 

under the s tatutory qualifications to the � dat rule , 

the less need for the equivalent o f  s � lS .  I t  is  only to the 

extent that consumer buyers do not t ake free o f  third party 

claims that s . l S is important to them. 

Implied Condition that Goods Corre spond \vi th De s cription 

Section l G  of the Act provides :  

16 . When there i s  a contract fo r the s ale o f  goods 
by des crip tion , the re is an implied condit i on thc.. t 
the goods sh a l l  correspond \vi th the des c ription , and 
if  the sale is  by samp le as \vel l  as  by des cription 
it is not sufficient that the bulk o f  the goods cor­
responds with the samp le if the goods do not a l s o  
correspond wi th the des cription . 

y 
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Given the mr,de rn de finition o f  a sale by descrip-

tion 6  s . l6 has been interpreteu as either s aying too much o r  

s aying nothing a t  a l l .  I f  terms o f  · description are exp re s s e d , 

which they invariab ly \'li ll be , s . 16 seems to make the s uper-

fluous and meaningless s tatement that the re is an imp lied con-

dition that the expressed terms of the contract '\1'i l l  be 

observe d .  Alte rnatively ,  i t  has been s ugges te d  that s . 1 6  makes 

all des criptive terms used in the p roces s  o f  negotiating the 

cont ract , conditions 6 giving ris e  to the remedy of re j ection 

for their breach .
6 8  

The his torical background t o  thi s  p rovi sion has been 

exp l ained by a P rofessor Reynolds in the l ates t  edition o f  

Benj �min ' s S ale o f  Goods .
6 9  There he des cribes the antithe s i s  

bet'itleen s ales o f  specific goods and s a le s  by des cription .. 

Before the pas s ing of the Act , apparently the l aw '\vas more 

favourab le to the buyer in the c as e  of s ales by des c ription . 

In these s ales , the se ller "t-Jas regarded as  promis ing that the 

goods would con form '\·lith thei r  des c ription and also that they 

were me rchantable . Professor Reynolds poi nt s  out that thes e  

two requi rements which now appe ar s ep arate ly in the Act were 

s ometimes confused . Thi s antithesi s  was codified in the Act 

and is illus trated not only by s s. l6  and 17 re lating to quality 

but also in s . l 4 ( 4 ) which provides that the buye r los e s  his 

right to re j e ct in th e  cas e of speci fi c  goods when p rope rty 

has pas sed.  Whi le this explanation of the evolution of s . l6 

indi cates that it was not intended t o  app ly to a l l  s a les , it 



- 8 1 -

does not , without rnore e exp lain what was the purpose of the 

section $ vfuat was · added by s . l6 in the n at ure o f  an imp lied 

condition? 

Now that the antithesis  between the two types of 

s ale has been l argely forgotten and the meaning o f  s ales by 

des cription has been broadened (basically t o  app ly the implied 

condition of rne rchantable quali ty found in s o l7 ( 4 )  to all  

sales ) e s . l 6  has  general application . 

Some courts have avoide d  choos ing between assuming 

S e l6 was superfluous and as suming S c l6 now abolishes the 

distinction bet\·leen mis representation s , ,..,arrant ies and con-

ditions by establi shing a further clas s i fi cation 'i'lhi ch is 

independent o f  the di stinction bet,veen 'l:varranties and con­

diti ons . This distinction is between i denti ty and quality .
70 

Des cription i s  held to be a question of i dentity rather than 

qpali ty so  that the section makes all s t atements "'hi eh go to 

identi ty imp lied conditi ons of the contract c The e f fe ct o f  

this is that certain things \·lhich at first i mp res s ion seem t o  

b e  o f  relative ly minor signi ficance �'11i ll give rise t o  an imp lied 

condi tion unde r s . l6 i f  they can be c l as s ified as going tc 

the identi ty of the goods s old .
7 1  

One does not h ave to be much 

of a phi los ophical nomin ali s t  to appreci ate that this dis tin c­

tion has no me aning . It is not j us t  that th e dis tinction i s  

di ffi cult to app ly , leads to uncertainty , o r  a s  some Canadi an 

j udges have s aid,  " e ach case mus t be decide d  on its own facts 

and its O\vn me ri ts . "  The clas s i c  i llus t r at i on of the b lack horse 
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in the last stable g·iven by .rvtr . Justice C hannel! in Varley 
73 

v .  Whipp and the illustration of the three-quarter inch 

pine board in the leading Canadian case of Alkins Bros. v. 
7 4  

G .A .  Grier & S on Ltd . , do not hold up t o  analysis . As 

Lord Wilberforce ' s  judgment in Ashington Piggeries Ltd c v. 
7 5  

Christopher Hill Ltd. illustrates , i f  the court is not to 

engage in a metaphysical discussion ,  the question becomes 

largely whether the difference between what was promised and 

supplied is major or minor e That is r the distinction between 

quality and identity begins to look very much like the dis-

tinction between condition and warranty c 

The attitude of reformers to the equivalent of s G 1 6 

has been to urge that any remaining doubt as t o  whether it is 

a section of universal application should b e  resolved by 

making all sales sales by description c The Ontario Law Reform 
7 6  

Commission goes further in a rather curious recommendation 

that the section be changed to make it an express condition 

( or warranty as they would call all terms of the contract) • 

The recommendation of the Ontario Law Reform C ommission seems 

to reduce s.l6 to a totally superfluous and tautological 

statement that there is an express condition that goods shall 

correspond with the contract . 

I f  we were to put aside s.l6 for the moment , the 

basic questions should become whether it is necessary to dis-

tinguish between goods which have been seen and agreed upon at 

the time the contrac t is made and those which can only be 

identified by the terms of the contract (that is , goods which 
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are not s een and inspected by the buyer at the time o f  s al e ) . 

Is there some reason to sub j ect a s eller to a higher s tandard 

o f  per formance in one situation than in the o ther? I sugges t 

there is not and this is the thrus t o f  mos t  decis ions since 

the pass ing of the Sale of GOods Act . This exp la ins why the 

provisions of s . l 7 as to merchantable quality and fit for the 

purpos e  have been app lied more generally tha n  was the case 

before the pas sing of the Act by extending the notion o f  what 

i s  a s ale by des cription . Once the distinction has been 

abandoned the who le purpose o f  s . l 6  is  l os t &  

On the o th er hand , i f  there i s  s ome merit in the 

distinction and a des ire to hold a seller to a higher s tandard 

o f  per formance wh�n the goods had not been ·seen by the buyer 

at the time of s al e , s . l6  wil l  have to be radically re formed 

to recapture its original intention � 

I f  the dis tinc tion is re j ected , the s eller will b e  

responsible for all expres s terms o f  the contract . This 

should include s tatements made by him (or even o thers ) whi ch 

were relied upon by the buyer . When we discuss r emedies we 

will see that the remedies of the buyer arc basically the 

right to rej ect and to sue for damages . I n  des cribing when 

he should have the more radical remedy of re j ection it may 

be thought desirable to dis tinguish between s erious and les s 

s erious breaches by the s eller . Howeve r , thi s  dis tinc tion 

should be made on the bas is of how far short the s e ller ' s 

performance is to the expres s and implied terms o f  the contract&  
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I t  is no t necess ary to have the additional dis tinction between 

identi�� and quality . This i s  at best j us t  a confus ing and 

redundant · nomenc lature . At worst it encou� ages a metaphy s i ca l  

discussion whi ch leads to rel atively minor breaches b y  the 

seller (becaus e they relate to identity } being treated as 

giving rise to a remedy o f  re j ection c 

We should res ist the temp tation o f  as s uming that 

consumer s  wil l  be further protected by mul tiply ing the numbe r  

of legal devices avai lable to them . What ·may be gained by 

allowing the j udiciary to choo se between alternative concepts 

on the basis of which appeals to them 8 is at the expens e of 

confus ing the public . Some attempt should - b e  made i n  reform­

ing the law app licable to cons umers to clecr out the underbrush 

and remove c ategories and concepts from the l aw whi ch have 

o utlived their us efulnes s o  S ection 16 is thi s  kind of pro­

vi s ion and it ought to be abolished c 

C .. Caveat Emotor 

Section 1 7 ( 1 ) codi fies what i s  generally thought to 

be a time-honoure d principle of caveat emptor o Hmvever , the 

Ontario Law Re form Commi ssion
7 7  

points out that thi s maxim di d 

not make its appe aran ce in the re levant cas e law unti l the 

1 7th century and its li fe as a.1 accurate re fle ction of la\-1 was 

re latively short liv8d . They go on to point out that the on ly 

areas in which the maxim sti ll has any vitality i s  with re spe ct 

to private sales and s ale s of specific goods \·The re the buye r 
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has inspe cted the goods a."'ld is deemed to h ave bought them 

subje _ "'. to s uch de fects as  his inspection ought t o  h ave 

revt::aled . 

The English and S cottish Law Cornmi s s ions
7 8 

recog­

ni zed that the doctrine of ·cave at empto r  embodied in the 

equivalent of s . l7 ( 1 )  has been conside rably cut down by the 

exceptions found in the equivalent o f  s . l7 ( 2 )  and { 4) . How-

eve r ,  whi le they recognized that at first s ight the moderni z a-

tion of  the la\-7 might j us ti fy the de letion o f  s .. 1 7  { 1) , they 

thought that on closer scrutiny the b alan ce o f  advantage 

seemed to lie with its retention .  The New_ B runs'loiick Firs t 

Report of the Consume r P rote ction Pro j e ct i s  s ilent c on ce rning 

the New B runs\'lick equivalent . 7
9 

No doub t ,  the bas i c  maxim found in s . l 7 ( 1 )  has been 

considerab ly qual ified by s . l 7 ( 2 )  and (4) and wil l  be further 

qualified if  s . l 7 ( 2 )  and (4} are extended and made rnanditory 

in all consumer s ales . The ques tion remains , however ,  as to 

whether s . l7 (1 )  ought to be retained as a residual rule or 

as a general s tatement of th� applicabl e  s tandards i n  consumer 

sales . This may be of marginal impor tance given the creative 

way in whi ch the courts have been prepared to use the excep-

tions of fit for the purpos e  and merchantable qual i ty . I t  i s  

s ubmi tted that the s ection vught t o  be omitted from any reform 

of cons umer law for t\.10 re as ons . Firs t ,  there may s ti l l  be 

marginal cases where , but for s . l7 ( 1 ) , the courts would be 

prepared to imply a term of quali ty for fi tne s s  from the 

s tatements made by the se ller or the s urrounding circums tances . 
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There should be no impediment to p revent the court s  from mak-

ing any s uch implications . !·ioreover , the courts should have 

full s cope to deve lop implied terms of quality in consumer 

trans actions without the necessity o f  fitt ing them within 

the rubrics of merchantable quality or fit for the p urpose .  

In the second p lace ; s . l7 ( 1 ) ought to be abo lishe d  because 

it mis states the general rul e . The general rule in co�sumer 

trans actions ought to be that the goods wi l l  be fit for the 

purpose and of merchant��le quali ty . Areas identi fied by the 

Ontario Law Re form Commission in which the maxim s ti ll has 

any vitality ought to be separate ly dealt wi th .  That i s ," 

the ques ti on o f  whether the implied conditions of quali ty 

should app ly to private sales ought t o  b e  speci fi cally de cide d �  

I n  addi tion , the re levance of inspection o r  the opportunity t o  

inspect should also be speci fically s tated c  

D .  F'i t for the Purpose 
8 0  

Section 1 7 { 2 )  of the Act p rovides : 

1 7 . ( 2 )  �vhere the buyer expressly or by imp li cation 
makes knm.:n to the seller tl;.c parti cular purpose fo r 
which the goods are requi red s o  as to shm·T that the 
buyer re lies on the selle r ' s ski l l  or j udgment and 
the goods are of a description that it is in the 
course of the se ller ' s  bus ines s  to s upply , whether 
he i s  the manufacture r or not , there is  an implied 
condi tion that the good5 are re ason ab ly fit  for s uch 
purposes . 

The English and S cottish Law Commi s s ions 81  recommende d  

several ch ange s in s . l 7 ( 2 )  o f  the Act . These change s were 

endorsed without comment by the Ont ario Law Re form Comrniss ion
82  
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and have been accepted by the New B runs-.;·Tick Consumer P rotection 

Proj ect 
8 3 and the S askatche\van vfui te P ape r on Cons umer P roduct 

W 
. 8 4  arrantJ.es . In part these changes were recommended by the 

Molony 8 5  commi ttee although in s ome respects the English and 

Scottish Law CoiT�iss ions went beyond the Molony c ommittee ' s  

recommendation . The changes recommended we re s ummarized by 

the Ontari o Law Re form Commiss ion as fol lm...rs :  

" ( 1)  The condition o f  fitnes s should no longer 
be con fined to sales wae re the goods are 
"of a des cription that it i s  in the course , 
of the seller ' s  busines s  to s upp ly " , but 
should be extende d  to cover a l l  s ales in 
which the selle r  i s  acting in the cou rse 
of bus iness . 

( 2 )  The proviso t o  s .. lS ( l )  [Alberta s . l7 ( 3 ) ] 
should be repeale d .  

( 3 ) The provis ion in s . lS ( l ) [Alberta s . l7 ( 2 ) ] 
to the effe ct that the c ondition o f  fitnes s  
will be imp lied in a contract o f  s a le on ly 
where the buyer makes knm·m the parti cular 
purpose for •,.;hich he requi res the goods s o  
a s  to shm-1 that h e  relies on a se l ler ' s ski l l  
and j udgment s :1ould b e  replaced by a provi ­
sion whe reby the condition o f  fitness Ni l l  
b e  implied un le s s  the circums tances are s uch 
as to sho\v that the buyer did not re ly , or 
that it \'I as unre a.sonab le for him to re ly , on 
the se ller ' s  skill and j udgment o 

( 4 )  I t  sh ould be made c lear that the "'o rds 
"parti cular purpose " cove r  not only an 
unusual or special purpose for which goods 
are bought,  but als o a normal or usual 
purpose . "  

The English and S cottish Law Commis s ions
86  

noted the 

ove r-lap betwe en s . l 7 ( 2 )  and ( 3 ) . That is , the Engli sh c ourt s  

have re lated rne rchantab le quality t o  the usual purposes for 

,..,hich goods are sold and they have inte rpreted the phrase 
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" parti cular purpos e "  a s  in c luding in appropri ate ci rcumst an c e s  

a us ual purpos e c  In spite of the c a l l  by s ome l awye r s  that 

thi s  overlap be e liminated ,  the Engli sh and S cottish Law 

Commi s s ions de cided that such e limination would be a retro-

grade step . Although the i r  re fusal to e limin ate thi s over -

lap has the s upport of the Nevl B runsvTi ck Con s umer P rote ction 

Proj e ct ( and by imp lication the Ont ario Law Re form Commi s s i on ) 

the reas ons given by the English and S co tt i s h  L aw Re f orm 

Commi s s i on s  for ret aining thi s  ove r l ap are n o t  c on vincin g .  

The Engli sh and S cottish Law Commi s si on pointed out that a 

c on s ume r through care le s s  or unski l l fu l  e xamin ation mi ght los e  

his c l aim under s . l 7 ( 4 )  but s ti l l have a c l ai m  under s � l 7 ( 2 )  .. 

This re as on ing is h ard t o  unde rs tand o I f  a n  e xamination by 

the b uyer i s  thought to be re levant so a s  t o  deprive him 

o f  a remedy for defe cts which s uch an e xamination ought t o  

have reve a le d , it should do S O  under bot� S c l 7 ( 2 )  and S ."l7 ( 4 )  e 

We should not retain over laps in order to p re se rve anomal ies . 

The English and S co ttis h  L aw Re form Commis s ions 

o ri ginally thought the d i s tincti o n  should be drawn b e tween the 

l egal e f fect of a p urchase for the usual purp o s e  o f  the goods 

and the legal e f fect of a purch as e  for a s p e ci al purpos e .  

They s ubs equen tly abandoned thi s  d i s tinc ti o n . I t  i s  unfor tun­

ate that they did , be caus e applying s . l 7 ( 2 )  to purchas e s  for 

a us ual purpos e of the goods results in a meaning l e s s  d i s cus s io n  

o f  re liance and dis closure . When goods a re so ld to consumer s  

they sho uld b e  fit for all o f  the i r  u s u al and normal purpos e s . 
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Thi s  requirement does not depend o n  any e xperti s e  by the s e l le r . 

There _:.s no need to disclose wha t  the goods w i l l  be us ed f o r  

nor i s  th ere any need for the buyer t o  r e ly upon the vendor ' s  

ski l l  and j udgment . Al l o f  thes e  que s tions are qui te i rrele-

vant e It i s  no t j us t  a ques tion of who has the o nus of showi n g  

th a t  there was dis clos ure o f  the purpo s e s  a nd r e l i ance b y  the 

buyer s  As we shall see , a vendor s ho uld be l i ab l e  to a con-

s umer i f  goods are not o f  merchantab l e  quali ty and mer ch ant­

abl e  qual i ty s hould be defined in terms o f  the contractual 

terms and the circums tance s i n  which the c ontract was made . 

Thi s  minimum s tandar d  impos e s  upon s e ll er s  a n  ob l ig ation to 

deliver goods fit for the normal and usual purpose s  c ontem-

plated by s uch terms and c ir cums tance s � The pub l i c  s hould 

not have al ternative ways o f  ex�res s i ng the s ame c l a ims wi th 

diver gent and anomalous qualific atio ns o 

Pro fe s s or Reynolds in the l ates t  e d i tion o f  
8 7  

Ben j amin ' s  S al e  o f  Goods des cribes how o r i g i nal ly s . l 7 { 2 )  and 

( 4 )  were des i gned to codify dis tinct branch e s  o f  s al e s  l aw .  

They or iginal ly did not have the ove r lap whi ch the c a s e  l aw 

has introdu ced . Section 1 7 ( 2 )  was appl ic ab l e  to the s al e  o f  

specifi c  goo ds whereas s . l 7 ( 4 )  was appl i cabl e  to goods s o l d  

by des cription . 

The Eng lish and S cottis h  L aw Re form Commis s ions like 

thei r  Canadian counterparts who have adop ted the i r  s ugge s tio n s , 

have p l aced too much emphas is on a des ire to mul tiply the 

cons umer ' s  means of pro tection . I n  doing thi s , they have not 

adop ted a cons is tent appro ach to the re levance o f  an examin-
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ation of the goods by the buyer . Moreover e they have not 

given �nough emphas i s  on the need to s impli fy and rationali ze 

the implied conditions e Section 17 ( 2 )  ought to b e  redrafted 

to cover only unus ual or special purpo s es . Thes e  are the 

only circums tances in which dis closure and reliance by the 

buyer are relevant . 

The three other changes recommended by the English 

and Scottish Law Commissions , the Ontario Law Reform Commi s s ion 

and the New Brunswi ck Cons umer P ro tection Proj ect all rela te 

to the ques tion of dis clos ure and reliance G The thrus t o f  

thes e  recommendations i s  to enable the b uyer to s hm� disclo­

s ure and re liance more readi ly . Of tnese three recommendati ons 

the one that recommends the abolition o f  s . l 7 ( 3 )  is the e as i -

es t to dispose of . S ection 17 ( 3 )  has already been interpr e te d  

by the courts i n  s uch a way as to make i t  ine ffective�8 ��ile 

at one time the us e o f  a patent or trade name might have been 

a good indication of whether a buyer was r el ying on the s e l le r , 

this is  no longer so . In an age when national advertis ing 

tends to be geared to product indentity r ather than a des cript-

ion of a product performance , the use o f  a p aten t  o r  trade name 

wi ll be largely a matter of happens tance . I t  will b e  o f  no 

,probative value whatever as to the ques tion o f  reli ance e 

Section 17 ( 3 )  has become more of a red herring than a reliab le 

guide to re liance and ought to b e  repealed . 

While i t  is easy to s ee why a ll merchants should b e  

respons ible for supplying goods f i t  for thei r us ual purpose , 



- 9 1 -

i t  i s  more di f f i cul ty to under s tand why a l l  s�llers o r  even 

all bus ine s s  ·s e l lers should be respons ib l e  for s upp lying goods 

fit for an unus ual or speci a l  purpo s e . Sho u l d  the cons umin g  

pub l i c  only expect t o  re ly o n  s e l l e rs who h ave s ome e xp e r ti s e? 

None o f  the Law Re form Commis s ions would s ub j e c t  a l l  busine s s 

s e l lers to a requirement to s upp ly goods f i t for a special 

or unus u al purpps e s imply by a buyer d i s c los ing tha t  h e  wanted 

the· good s  for s uch purpose . Wha t  they do i s  recommend tha t  

a l l  s e l l er s  s el ling goods i n  the cour s e  o f  bus i ne s s  s hould 

be liab l e  un le s s  they can show that the b uy e r  did not rely o r  

that i t  w as unreasonabl e  for him to r e ly o n  the s el le r ' s  s ki l l  

and j udgment . This makes the sub s ection po tentially app l i cab l e  

to a l l  s el l er s  not j us t  thos e who have s o ld goods o f  that 

des cription . Thi s  removes the anomaly ide n ti fied by some 

courts between e1e s e ller ' s  i ni ti a l  and s ub s equent s a l e o 

However , thi s  change goe s much further and make s  the s ec tion 

po tenti a l ly app li cable to s el lers who h ave i n  no w ay h e ld out 

to the p ub l i c  that they have any s p e c i a l  ski l l  or j udgment .  

Thi s  i s  counte r-balanced by al lowing them to come forward 

with evidence that the buyer did no t r e l y  or that it was not 

reasonab le for him to rely on the s e l le r ' s  s ki l l  and j ud gmen t . 

This means that the seller can a t  the time o f  s al e  make i t  

perfectly clear to the buyer that he does no t have the nec-

e s sa ry s k i l l  and j udgment to warrant tha t  the go ods wil l b e  

fi t fo r the special or unusual purpos e s  o f  the buyer . O f  
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cours e , i n  recomrnmending the s e  changes the o ther L aw Re form 

Commi s s ions h ad in mind the s ection ' s  app l i cations to goods 

bought for thei r  us ual or normal purpo s e s . I f  thes e  c a s e s  are 

cons idered to be adequ ately covered under the do c tri ne o f  

merchantab i l i ty ,  then much o f  the reas ons for thes e  p ar t i cular 

changes di s appear Q The s i tuation i n  whi ch co ns umers p urchas e 

good s  for unusual or special purpos e s  wi l l  b e  r e l atively r ar e . 

We mus t keep in mind that a l l  o f  the recent le ading Eng l i sh 

case s  have invo lved commercial p ur chas e r s . Howeve r ,  i n  the 

limited circums tances where the s ec ti o n  could apply to con­

s umers i t  does no t s ub j ect the s el le r  to an unfair burden t o  

require h i m  to dis cl aim any expert knowledge . He i s  j n  the 

b e s t  po s i tion to know at the time of s ale whe th er he r e al ly 

has the nece s s ary j udgment o r  s k i l l  to insure tha t  the goods 

wi ll be fi t for the purpose di s c los e d  by the b uy e r . He 

should no t be al lowed to keep s ilent i f  i t  appears tha t  the 

buyer may be re lying on his s k i l l  and j ud gment e I t  i s  only 

a s l i ght extens ion of this to s ay tha t  he ough t  to c lari fy 

any amb iguous s ituation . The s imp les t way i s  to require the 

s eller to show that the buyer ' s  re li ance was unreasonab l e . 

Before le aving s . l 7 ( 2 ) , we should d i s cus s whe ther 

a �ore narrowly des c ribed s . l 7 ( 2 )  ought to be app l ic able to 

priva te s e ll ers . We wi ll see in the fo l l owing di s cus s ion 

that there may be good reason to s ay tha t  even i n  a p rivate 

s a le there sho uld be an imp l i ed cond i tio n tha t  goods are 

merch antab l e  within the terms of the contr ac t . Thi s  i s  espe-
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cially true if consequential damages are excluded and the 

purc�?�er allowed only restitution. Even if the seller is in 

no better positicn than the buyer to know the quality of the 

goods, there is an element of unjust enrichment in allowing 

the private seller to keep the purchase price when the goods 

turn out to be unmerchantable. 

However, if s. l7 (2) is to be confined to an implied 

condition that in certain circumstances the goods will be fit 

for unusual or special purposes, there is less to be said for 

its application to private sellers. In a sense it would not 

be unjust to apply it to private sellers since they could, 

as business sellers, show that the buyer's reliance was un­

reasonable. What is reasonable reliance would depend upon 

the nature of the seller and whether he has held himself out 

as having any expertise. Reliance by buyers on business 

sellers will be more usual and business sellers can be expect­

ed to be more aware of the need to show buyers the limit of 

their expertise when buyers have disclosed an unusual purpose� 

Private sellers on the other hand, may not have the same 

awareness that the onus is on them to clarify an ambiguous 

situation. On balance it seems more desirable to exclude 

private sellers from the operation of s. l7 (2). This does not 

mean that private sellers caL never make it a term of the 

contract that the goods will be fit for some special or unusual 

purpose. It just means that in a private sale the normal 

onus should be on the buyer to prove the terms of the sale. 

This will require the buyer to prove that there was some 
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positive representation by the private seller that the goods 

would o� fit for the unusual or special purpose disclosed by 

the buyer. 

Merchantable Quality 89 

Section 17 (4} provides that in certain circumstances 

there is an implied condition that goods will be of merchant-

able quality. The Act does not define what is merchantable 

quality. The British Appellate Courts have in several recent 

commercial sales attempted to define the term ? 0 
In both 

commercial and consumer sales, the courts' difficulty seems 

more in giving expression to the standard than applying ito 

Like obscenity, the courts seem to have no difficulty knovling 

what is merchantable when they find it. Aside from the fel-

icity of various proposed definitions, the discussion in the 

English case law seems to raise several choices which affect 

the scope of the implied condition. It may be useful in 

analyzing these choices to keep in mind the historical div-

ision (between the sale of specific goods and the sal e  of 

goods by description) which was codified in the Sale of Goods 

Act. In relation to the sale of goods by description, not 

only was there, prior to the Act, the condition that the goods 

should correspond with the description but also a warranty of 

merchantability, the two being frequently amalgamated. On 

the other hand, neither of these rules applied to the sale 

of specific goods. As we have seen, the courts in their 
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desire to give additional protection to buyers have dramatic­

ally �::.xpanded the notion of a sale by description, especially 

for the purpose of s. l7 (4) . No one is likely to suggest that 

this expansion has not been desirable. However, it is perhaps 

at the root of some of the definitional problems surrounding 

merchantable quality. 

The practical choices which affect the scope of the 

implied condition as to merchantable quality seems to include: 

(1) �7hether something which has multiple uses can be of mer­

chantable quality if it is fit for one but not all of its 

various ordinary uses, (2) To what extent price is relevant in 

determining merchantable quality, (3} Assuming merchantable 

quality sets a minimum standard of quality, how is that min­

imum standard to be determined? 

If merchantable quality is simply to be defined in 

terms of the contract description, the section begins to.look 

like another tautological statement that there is an implied 

condition that expressed conditions will be fulfilledo That 

most goods can be sold at some price to willing buyers suggests 

that merchantable quality cannot be defined completely in 

the abstract apart from the description and circumstances of 

an individual sale. 

Perhaps we can get at the proper scope of an implied 

condition of merchantability by thinking more fundamentally 

about \vhat protection we are trying to give buyers. There 

seems to be two interrelated justifications for interceding 
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on behalf of the buyer. I believe these justifications are 

impli��t in much of the case law. One justification is a 

dissatisfaction with the notion that a seller should only be 

responsible for his express statements as to quality. This 

does riot seem to meet the·public's (whether they be buyers 

or sellers) expectations or sense of justice. Circumstances 

in which a seller offers goods for sale in effect amount to 

a holding-out that certain common expectations of buyers will 

be met. It is a recognition of the fact, long recognized by 

spouses in marriage and given limited recognition in inter­

national law and politics, that not all understandings have 

to be verbalized in order to form the basis of action and 

expectation. An analogy might be drawn from the law of agency 

in which an agent may bind his principal for acts within his 

apparent or ostensible authority in spite of any secret limit­

ation by the principal. 

Along with this notion that the parties' understanding 

as to the quality of the goods sold is found in more than 

just the spoken or written words used is the separate but 

complementary notion of unjust enrichment. This notion is 

manifested in the case law by attempts to define merchantable 

quality in terms of the price. Goods are defined as being of 

merchantable quality if they can be sold at the contract price 

to a buyer with complete knowledge of their qualities. How­

ever, the judges seem hesitant to accept this definition with­

out qualification. Their hesitancy can probably be explained 
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by a reluctance to accept the notion of unjusL enrichment 

alone as justification for protecting the buyero 

Of these tvro justifications for interceding on behalf 

of buyers, the first seems to predominate in judicial and 

academic thinking. Even if there is no unjust enrichment in 

an objective sense, courts are still prepared tc give relief 

to the buyer. This seems to be based on the notion that it 

is not solely ·a question of vlhether the buyer paid a fair 

amount for what he gate Rather he is entitled to relief if 

he has got less than what he was " promised ". In determining 

what the buyer was promised, the courts looked beyond the 

actual statements of the seller. In effect , the price and 

the question of unjust enrichment are used as subsiduary tests 

to determine what has been impliedly promised in the circum­

stances. 

If the above paragraph is an accurate description 

of how the two justifications have been combined .in the better 

reasoned judgments, it seems acceptable , subject to some 

qualification . As we have sai� the courts are reluctant to 

use unjust enrichment alone as justification for granting 

the buyer relief. This stems from the use of commercial 

hypotheticals where the courts imagine situations where the 

seller has struck a particularly advantageous bargain with-

out any misrepresentation, concealment or unconscionable 

conduct of any kind. Unless courts are going to get into the 

seemingly imp�)ssible task of determining whether ev�ry contract 
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involves a fair excha�ge, there doesn't appear to be anything 

in the seller's conduct to jus��fy giving the buyer relief. 

The buyer is the author of his own folly if he has struck a 

bad bargain. 

This reasoning is less convincing when applied to 

consumer buyers. Here there is a fine line between ac�s by 

the seller or circumstances which create expectations for 

the buyer and passive silence by the seller, especially where 

he has reasonable grounds to know the buyer is under a mis-

taken assumption. 

It might be argued that this discussion is too finely 

tuned or involves too neat a distinction. After all,in cases 

of gross discrepancy between rne price and the value of the 

·goods supplied, the courts will use this to find the goods 

unmerchantable within the terms of the contract and the sur-

rounding circumstances. This may be true in many cases. 

However, the fact remains that it has not been used by the 

courts in the past with much innovation or resourcefulness to 

cope with extremely one-sided consumer transactions. I suggest 

that in a consumer sale a gross discrepancy between the price 

and the value of the goods supplied should itself amount to 

a breach of the implied condition of merchantable quality. 

Regardless of whether unjust enrichment in itself 

is grounds for giving consumer buyers relief, it should not 

be the sole criteria. The present approach of giving buyers 

relief even though they have received fair value should con-
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tinue e I f  the terms 'Jf the contract and the surrounding 

circumstances promise more than the buyer actually receives, 

he ought to be entitled to relief. This is just a particular 

application of the notion that he is entitled to his expect­

ation interest. 

There are several models which could be.used in 

defining merchantable qualitye These include Article 33(1) 

(d) of the Uniform Law on the International Sale of Goods, 

s.2-314(2) of the Uniform Commercial Code, se7(2) of the U.K. 

Supply of Goods (Implied Terms) Act 1973,sG58(5) of the 

Manitoba Consumer Protection Act and So2(a) of the Saskatchewan 

Proposed Consumer Product Warranties Bill. None of these is 

completely satisfactory, the first two because they were 

drawn largely with commercial transactions in mind, the next 

two because they are too abbrev iated and the last because it 

is not self-contained. 

�y new provision should include the follot-Ting points: 

1� Some more meaningful name should be given to this condition 

than merchantable qualityo The suggestion of the Ontario 

Law Reform Commission is that it be renamed a warranty of 

"consumer acceptability". This is perhaps as good as any. 

2. The definition should spell out, as the Supply of Goods 

(Implied Terms) Act, 1973 definition does, that consumer 

acceptability should be determined in lig!1t of the express 

terms and the surrounding circumstances. 

3c Goods should not meet the test of consumer acceptability 
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if their price is grossly in excess of th0.ir actual market · 

value regardless of the contract terms and surroune:�g cir­

cumstancese 

4e The definition should make it clear that in order t o  be 

acceptable the goods must be fit for all of their normal 

purposes unless the seller has informed the consumer that 

the goods are not fit for all such p urposeso 

56 The definition should include some reference to the ques­

tion of durabilitys That is, goods should only be accept­

able if they last for a reasonable period of time$ 

6.. The definition should also include a provisio4 that goods 

are only acceptable if they satisfy all public law regula­

tions applicable t o  them, 

In addition to these points, several other questions 

concerning the scope and operation of such an implied term of 

consumer acceptability require fuller discussion. This is done 

in the follo\ving sections e 

Sale by Description 

We have already described hm1 the original dualism 

of the Act with its distinct treatment of sales by description 

and the sale of specific goods has been eroded by the case of 

la\'1. Sale by description has been given a very broad defini­

tion but vestiges of the old notion still reoccur in the case 

law. The implied condition of consumer acceptability should 

not be confined to sales by description. This has been the 

Wli versa! recommendation of the reform bodies and is nO\v the 
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1 ' . b 91 k h 92 d 1 ..:1 93 aw l.n Nanl. to a, Sas atcl e\-Tan, an Eng an l... . 

To All Sellers 

The implied condition that the goods are of merchant­

able quality now applies only when they are bought from a 

seller who deals in goods of that description (whether he be 

the manufacturer or not) • In English case law this has been 

b dl . d . h h. . . 9 4 rea y J.nterprete J.n sue cases as As J.ngton PJ.ggerJ.es to 

mean something like that the seller is a commercial seller. 

If 1;-le think of the fundamental explanations for protecting 

buyers that were discussed above, we will see that they have 

general applications. They are just as persuasi, ve 't'lhen used 

against any kind of seller, i. e. not only all commercial 

sellers but even private sellers. Even if the seller has 

no knowledge of the defects and has no responsibility for 

them, as in the case of private sellers, there is no reason 

why he should be allowed to unjustly enrich himself at the 

expense of the buyer. Of course, it is a totally different 

question if the breach of such an implied condition subjects 

a private seller to large consequential damages for personal 

injury. This is a subject which will have to be treated 

separately since it keeps reoccurring and covers the \vhole 

gambit of buyers' remed.ies. The difficnl ty here, as elsewhere, 

is that traditionally once a party has established a breach of 

contract he has been entitled to all of the damages reasonably 

foreseeable within the rules of Hadley v. Baxendale. Damages 

are awarded in contract without regard to the nature of the 
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breach, that is whether it was done deliberately, negligently 

or completely innocently. 

In sales contracts, disregard of the nature of the 

breach has included disregarding which of the two parties 

could more reasonably detect any defect in the goods. The 

broad potential liability of the seller has led to the re­

strictive definition of his obligationse A more suitable 

balancing of the interest of the two parties would probably 

result if we expanded the nature of the seller's obligation 

but balanced this off by a more restrictive definition of 

the resulting damages from his breach. For example, in the 

present context, a private seller should not be allowed to 

keep the purchase price if the goods are not acceptable 

·within this new version of the old implied condition as to 

merchantable quality. To allow him to do so allows him to 

become unjustly enriched at the expense of the buyer. This 

disallowance of the seller's claim for the purchase price 

does not depend upon finding him at fault. He should not 

be allowed to keep the purchase price even though he is un­

aware of the defect, cannot reasonably be expected to know 

of it or is in no better position than the buyer to discover 

the defect. However, once we go beyond giving the buyer 

res ·i:i tution, there must be some further reason for placing. 

liability upon the seller. If he is to be liable for con­

sequential losses, there must be some justification for 

saying that he ought to have discovered the defect. 
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The Effect of the Buyer's Examination 

The existing provisc with respect to the buyer's 

examination is rather curiously wordede If the buyer makes 

an examination no matter how cursory he cannot complain of 

any defect which a reasonable examination would have revealed. 

However, if the buyer makes no examination at all, he is 

better off since he is not deemed to know of defects which a 

reasonable examination would have revealed. 

h . .  h d . h . . 95 . T e Br�t�s an Scott�s Law Co�ss1ons gave var1ous 

arguments against any change. On the other hand, the New 

Brunswick report
9
�oted that the whole proviso with respect. to 

examination has been dropped from the Manitoba Consumer Pro-

tection Act and recommended L�at the present proviso be 

narrowed to defects that were known to the buyer as a result 

of his examination. This may be justified on the grounds that 

if the buyer could have discovered the defect on reasonable 

examination8 it is a defect Lhat could also be discovered by 

the seller on reasonable examination� It is not an undue 

burden to require the seller to point out the defect to the 

buyer. l\There the Ne\v Brunswick suggestion may be unfair, is 

in cases in �hich the defect is fairly obvious and the seller 

believes that the buyer is aware of them. This kind nf 

situation would best be handled by the flexible notion of 

what amounts to consumer acceptability. If what the buyer 

alleges is an undiscovered defect is something he would not 
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have expected from the express statement made by the seller 

or the surrounding circumstances and the goods with the 

alleged defect are not acceptable given the statement, the 

surrounding circumstances and the pricer the seller should 

bear the responsibility for not pointing out the defect to 

the buyer. In some circumstances the statements made by the 

seller, the surrounding circumstances and the price will 

indicate that what the buyer is now alleging as undisclosed 

defects do not render the goods unacceptablee In sorting 

this out we must keep in mind that what we are trying to do 

is to protect the buyer from unreasonable surprise and to 

prevent unjust enrichment of the seller. 

Seller's Right to Avoid the Implied Term 

Related to the question of whether the buyer should 

be responsible for defects discoverable upon examination is 

the question of whether the seller should be able to avoid 

the application of the implied term by pointing out defects 

to the buyer. It is difficulty to imagine how an implied 

term of consumer acceptability could be made to work· \vi thout 

taking into account the communication of any defects by the 

seller to the buyer. After all, consumer acceptability has 

to b9 defined in terms of the statements actually made and 

the surrounding circumstances. On the other hand, such 

general phrases as "as is" or "subject to all defects", 

especially if they are written into detailed and unread 

documents, are not enough to defeat the buyer's general 
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expectations. They still involve, as do disclaimer clauses 

in general, an element of app���ing to give more with one 

hand while secr�tly taking away with the other. But snort of 

such general disclaimers it is difficult to see how the 

implied condition of consumer acceptability can be given any 

specific meaning if the seller's communication of defects are 

ignored. Of course, it would be possible to define consumer 

acceptability solely from the circumstances ignoring every-

thing that has been said by the parties including any written 

,documents. This would be a radical departure from our exist-

ing law with little justification. There is no reason why the 

seller of new goods such as a clothing retailer could not sell 
goods which have defects such as missing buttons, holes, poor 

dye jobs, etc. If these things have been brought to the 

attention of the buyer it is di�ficult to see why he should 

be allowed to complain. In the context of this sale such 

things are not defects and these goods do meet the implied 

term of consumer acceptability. 

This discussion seems to indicate that if consumer 

acceptability is to be a flexible standard and not designed 

to say that certain kinds of goods can never be sold, then the 

notion that the seller can affect his liability by disclosing 

defects to the buyer, is built into the definition of the 

implied term. However, there would be no harm in making this 

abundantly clear by adopting the suggestion of the English 

and Scottish La\v Commissions, the Ontario Law Reform Commission 

and the New Brunswick Consumer Protection Project by providing 

an express proviso that the seller is not liable for specific 
97 

defects which he has brought to the attention of the buyer. 
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Used Goods 

What has been said in the previous paragraph applies 

with equal force to the case of used goods. Once again if the 

implied condition of consumer acceptability is to be flexible, 

no particular provision needs to be made with respect to used 

goods. However, no harm is done by making it abundantly 

clear that in deciding whether goods meet the standard of 

consumer acceptability,their age and the fact that they are 

used shall be taken into account. 
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IX The Rol� of Written Warranties 

In previous sections we have discussed how the 

position of the consumer could be improved, on the one hand, 

by extending the notion of the express terms of the sales 

contract and, on the other hand, by restating and simplifying 

. the implied terms. We should now turn to examine the relation­

ship between these two kinds of termsG What is at issue here 

is whether the implied terms should be optional or mandatoryo 

This involves the related question of whether the seller 

should be allowed to give a written warranty which covers all 

or part of the same ground covered by the implied terms. 

It has been the universal recommendation of law 

reformers in England and Canada that the sellers should not 

be able to disclaim the implied terms in a consumer sale. 98 

The_ general way in which this point is made leaves much to be 

clarified by the judiciary. Fundamentally, we have seen that 

the implied term as to consumer acceptability can only have 

meaning in the context of the expressed terms and the 

surrounding circumstances. This for example, is the way the 

implied condition as to merchantability is defined in the 

Supply of Goods (Implied Terms) Act 1973. If the express 

contract terms are not to be t�tally ignored in defining 

consumer acceptability while at the same time the seller is 

to be prevented from disclaiming responsibility for breach 

of the implied terms, we are left with the impression that 

there is a sharp distinction beb.reen the seller's obligation 
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itself and any remedy for its breach. There seems to be a 

suggestion that the seller can through the use of express 

terms go a long way in defining the implied term as to consumer 

acceptability. What he cannot do, apparently, is to deny the 

buyer the usua� remedy if this term is broken. This way of 

looking at the two provisions suggests that what is sought is 

not the imposition on sellers of a mandatory minimum quality 

standard but rather an attempt to prevent them from disclaiming 

consequential damages. This is what sellers often try to do 

with disclaimer clauses, but it is by no means all they try to 

disclaim. 

In discussing disclaimer clauses in the context of 

a seller's attempt to limit the buyer's claim for consequen­

tial damages, the New Brunswi�k Consumer Protection Project
99 

quite rightly points out that \ve should keep· in mind that the 

seller's responsibility is strict and does not depend upon a 

finding of negligence. In addition the buyerrs claim is unlike 

his claim for his restitution interest. When goods are 

defective and a buyer claims the return of the purchase price, 

the law is simply forcing the seller to return a benefit that 

he has received at the expense of the buyer. However in the 

case of the buyer's claim for consequential damages the seller 

is being asked to do more than return benefit to the buyer. 

In fuct the seller's liability may be many times any benefit 

he hopes to gain from the contract. 

To counteract these arguments the New Brunswick 

Consumer Protection Project refers to the standard arguments 
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about the consumer's lack of knowledge of any disclaimer and 

lack of bargaining power. They also point to the ecJnomic 

and accident prevention arguments which suggest that loss is 

best distributed through the seller or manufacturer� 

In this discussion the New Brunswick Consumer Protection 

Project like other reform bodies is primarily concerned with 

personal injury and property damage claimso The typical 

example is the-defective car which causes injuries and damage 

to property. 

Some reformers recognize that personal injury and 

property damage claims are best dealt with in the context of 
lOO 

a distinct products liability law or a general system for 
101 

personal injury compensation rather than as an incidental 

part of sales law. For example, they point to the anomalous 

nature of giving compensation to an injured purchaser but not 

to an injured donor or bystander. However, feeling that a 

more generalized products liability law based on strict 

liability is some way off, they advocate the more limited 

reform of providing strict liability in the sales context. 

In deciding whether sellers should be prevented from 

disclaiming liability for personal injuries and property damage 

it should be kept in mind that this would not create any new 

anr;1.talies. Anomalies would continue to exist between sales 

and non-sale situtations. All that would happen is that the 

line beb;een strict and negligent liability would be drawn in 

a different way. 
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What is often forgotten in these discussions however 

is the fact that not all expectation interests or consequential 

damages are for personal injuries or property damage. It is 

not quite so clear that these other kinds of expectation 

interests should be born by sellers. Two examples which come 
102 103 

to mind involve the supply of photographic film and seeds. 

In both cases suppliers attempt to limit their liability to 

the refund of the purchase price or replacement of any defec­

tive product. In both cases the suppliers are not concerned 

about personal injury or property damage but are concerned 

about the possibility that the purchaser will claim other kinds 

of consequential loss. For exampleu if seeds do not properly 

germinate the purchaser might claim the cost of additional 

food which he is required to buy because of the failure of his 

garden. Of course some of the supplier's fears are unfounded 
104 

given the foreseeability requirement of Hadley v. Baxendalea 

However these sellers are not content to leave the matter to 

be decided by litigation and want to prevent all claims for 

loss of expectation interests. Here the economic and accident 

prevention arguments in favour of lost distribution are not 

as compelling as in the case of personal injury. In addition 

these are cases where the supplier's attempt to limit his 

liability is fairly clearly communicated to the purchaser. 

Of course it may still be true that the consumer has no real 

choice because no supplier will be prepared to make good 

consequential damages. 

This discussion and similar discussion found else-
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where suggests the following possible courses of action: 

1) Any attempt to exclude or limit consequ�ntial 

damages for breach of any express or implied warranty could 

be allowed. This would leave it to the courts to use the 

interpretation techniques they have invoked to limit the effect 

105 of such clauses. 

2) The present position could be slightly modified 

by some new statutory requirement of reasonableness and/or 

. . 106 consp1cuous not1ce. 

3) Personal Injuries and Property Damage could be 

· excluded from the recovery allowed for breach of a sales con-

tract. They could be left to Tort Law or some new scheme for 

handling products liability. 

4) Any l.imit or exclusion of liability for personal 

injuries or property damage could be prohibited but any other 

reasonable attempt to limit other Consequential damage could 

be allowed with conspicuous notice. 

5) All attempts to exclude or limit consequential 

damages could be disallowed. 

The scope allowed suppliers to exclude or limit con-

sequential damage claims is only one aspect of the question of 

whether suppliers can disclaim the implied terms. 

It appears from the discussion in all law reform 

reports that the reformers wanted to go further than just pre-

venting the sellers from disclaiming liability for consequential 

damages. All of them contain the suggestion that there should 

be a minimum quality standard imposed upon sellers in consumer 

transactions. How this is to be done if consumer acceptability 



�112-

is to be given a flexible definition in terms of the expressed 

terms and the circumstances is not altogether clear. 

One approach or interpretation may be that any 

general disclaimer is ineffective to counteract any particular 

promise made expressly or impliedlyc This approach would 

recognize that there is nothing improper with the seller 

selling very little even at an exorbitant price if he, 

through the communication of particular informatione makes 

it abundantly clear what little he is sellinge 

Alternatively, the approach might be something like 

the reverse of the Parol Evidence Rule. That is, nothing 

found in a written document, no matter how particularized, 

should be allowed to detract from the consumer's expectation 

gained through oral statements and the circumstances at the 

time of the sale. This amounts to saying that the expressed 

terms can amplify the ambit of the implied condition of 

consumer acceptability but cannot restrict it. 

In joining with other law reformers in recommending 

that the implied terms be mandatory and not subject to dis­

claimer by sellers, I would suggest that more care be taken 

in describing what exactly it is that sellers cannot disclaim. 

Besides recommending that the implied terms be 

mandatory and disclaimers disallowed, the Law Reform Commissions 

have wrestled with the question of whether the seller should 

be allmved to give express warranties which cover some or all 

of the same ground as the implied terms. They have universal­

ly recommended that a seller be allmved to give an express 

warranty that goes beyond the implied terms. 
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In their dir.cussion of this questione some reformers 

seem to adopt what has been de��ribed above as the reverse of 

the Parol Evidence Rule� That is, there is the suggestion 

that a written warranty should not make the consumer worse 

off than he would have been if no warranty had been given 

at all. This, as we have said, seems to imagine that the 

implied condition of consumer acceptability should be 

initially defined without regard to express terms. Then 

express terms are to be looked at if they amplify the implied 

condition but not if they reduce ite 

Even if v1ri tten warranty can only add to and not 

detract from consumers' rights, this does not completely 

answer the question of whether they are desirable or should 

be subject to more control. Unless all warranties are to be 

given advance screening, there will be many in use which 

continue to try to limit consumers' rights. Moreover, since 

they will be expressed with some specificity, the tendency will 

be for them to be given more credence than the generally 

expressed mandatory implied terms. 

One recent attempt to regulate the relationship -

between implied and written warranties in such a way that 

the consumer knows what, if anything in addition to the 

normal standard implied by law is promised by the written 

warranty is the Hagnusson-Moss Warranty-Federal Trade 
10 7 

Commission Improvement Act. This Act distinguishes 

between warranties which can be designated as"full 

(statement of duration)" warranties and "limited'� 

warranties. A full {statement of duration) warranty must 
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meet certain Federal �inimum standards which are.set out 

in s. 104 of the Act. 

This te�hnique at least does not mislead 

consumers into thinking they are getting something when 

in reality the written warranty detracts from what they 

would have if no written warranty were giveno Moreover, a 

consumer who purchases a product with a limited warranty 

is notified by this label that he will have remedies in 

addition to those contained in the written document. 

This system also allows higher standards to be imposed on 

those suppliers using a warranty designated as a full 

(statement of duration) warranty while at the same time 

allowing other suppliers who do not meet these standards 

to still offer warranties which are conspicuously 

designated as limited. The Federal Trade Commission is 

given the power to define in detail the minimum standards 

for full (statement of duration) warranties and to 

determine when a written warranty is entitled to this 

designation. In fact it is doubtful whether the 

Magnusson-Moss warranty - Federal Trade Commission 

Improvement Act is a very useful model unless some 

regulartory agency with similar powers to the American 

Federal Trade Commission were created. 

A more modest alternative is suggested by the 
108 

Saskatchewan White Paper which allows the Lieutenant-

Governor-in-Council to make regulations concerning 
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written warranties. I.nw effective this would be would 

depend on whether any government agency was sufficiently 

funded8 staffed and given broad enough powers to obtain 

information from manufacturers and hear representations 

from both manufacturers and consumers in order to develop 

such written warranties. There really is no need for such 

broad power to make regulations unless there is also the 

committment to establish some machinery for the development 

of such regulations. 

• 

At the very least, there should be a general pro-

hibition against misleading warranties& Such a provision will 

have limited effect until case law has developed which iden-

tifies specific abuses. In the mean time, a provision similar 

to that suggested by the Consumer Products Warranties Act in 

the Saskatche\van white paper may be useful., This provision, 

found as s. lO in the propsed Act, provides guidelines for 

additional written warranties. These guidelines require 

certain information to be contained in all written warranties 

and also prohibit certain specific abuses which are now 

widespread. These prohibited conditions include: (1) any 

provision which makes the person giving the warranty or his 

agent the sole judge in deciding whether the consumer has a 

valid claim under the warranty or not; (2} any provision 

purporting to exclude or limit any express or statutory 

warranty or any of the rights of remedies contained in the 
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proposed act; and (3) �ny provision which makes a claim 

under the warranty dependent 0� � consumer returning a 

consumer product to the person giving the warranty when 

this requirement is unreasonable. 

In addition, there should be a general provision 

providing for relief against forfeiture of the warranty. 

This provision should at least require that all 

stipulations in the warranty be material and that the 

consumer be given relief if they are in fact immaterial in 

the particular· circumstances. It should also relieve 

against any provisions in the warranty which has not been 

sufficiently notified to the consumere Finally, the 

provision might also provide relief against any unfair 

warranty and fairness might be described as the normal 

standard in the trade. By this, I do not mean that the 

extent or duration of the warranty should have to meet 

the standard in the trade since there is no reason why 

some sellers cannot sell at a lower price providing a 

more limited warranty. What should be tested for fairness 

are the various things that the buyer has to do to keep 

the warranty alive1 i. e. notification, servicing, etc. · 
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Durability 

The existing Act makes no express reference to 

how long goods must satisfy the implied conditions as to 

description, fitness for purpose and merchantable qualitye 

Of course, in some cases the description of the goods or 

other express warranties will refer to durability. In 

other cases, the courts have found goods not to be of 

merchantable quality when defects developed subsequent 

to the delivery of the goods. In a previous section we 

stated that the new consumer warranty as to acceptability 

should contain an express reference that goods will last 

for a reasonable length of time. The matter is raised 

again here for further discussion because it is the akea · 

where as a practical matter any generalized statement o� 

consumer warranty rights causes difficulties. Even if a 

more generous and clearly stated warranty of consumer 

acceptability without anomalous restrictions were to be 

adopted, it would still have to be expressed in very 

general terms. Wide discretion would be given to the 

judiciary to give it specific content. The question 

remains how will the court give specific content to this 

notion and how will the consuming public know how it will 

apply to their particular purchase. The problem is 

augmented rather than diminished if suppliers are allowed 

to use written warranties which are designed to supplement 

but not detract from the implied warranties. 
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In certain circums tances the courts �il l have no 

difficulty identifying what amounts to a breach o f  the 

consumer warranty of acceptability. These circumstances 

include i) extremely shoddy goods which fall apart within 

a short time o f  their purchase , ii) case s  where suppliers 

make inconsistent promises about their goods such as 

making infl ated performance claims while at the same time 

(usually in the unread fine print) making severely · 

res tricted promises o f  repair1 replacement or refund o f  

price, and iii) the odd case of consequential damages such 

as tho se c aused by personal inj ury. In these cases the 

consuming public can make fair ly accurate.predic tions as 

to a court's decision . However in the va�t majority o f  

cases covering thousands of manufactured products , how is 

a court to determine what amounts to durable quality? 

There are several related ques tions involved 

herec Even if the courts were given the authority to 

rule on the reasonablenes s of the durability of consumer 

goods , how many j udges would feel they had sufficient 

evidence to j ustify ruling that a particular indus try does 

not make products that last long enough? Second , a s suming 

a court. wanted to make a ruling on all the bes t  eviden ce 

available , how would any con sumer be able to overcome the. 

evidence which would be forthcoming from the indus try? 

Third , as a practica l mattere such decisions could not 

help c larify consumer ' s  rights . For the mo s t  part , an 
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unfavourable rul ing would not necessarily c ause the 

industry to manufacture more durable goods. Moreover, 

s ince the bulk o f  consumer l i tigation would o ccur in 

lower courts whose dec i s ions would not be reported , there 

would be no developing case l aw to flesh out the g eneral 

standard . 

Without a much greater standard ization of 

products than nbw exi s�it would not even give much 

specific content to the rule to s ay that the product mus t  

b e  o f  fair average quality .  For exampl e, the proposed 

S a skatchewan Consumer Products Warranti e s  Bill provide s: 

re i f  the circumstances o f  the sale do 
not indicate otherwi se , the consumer 
product sha ll be at least a s  durab l e  
a s  s imilar consumer products which 
are available at the date o f  the sale." 

Without some reference to the price, this provision would 

be inappropriate . There is no reason why more cheaply 

made, l e s s  durable imitations of better qual ity goods 

should not be sold at a lower price . And s ince"good s  are 

not sold at uniform prices or easily identifiable d i s tinc t  

grades, i t  i s  extremely difficult to know whether the 

consumer should be looked at as having bought a poor g rade 

at a higher price than nece ssary or whether it should be 

reg�rded as having bought a higher grade which i s  defective 

because it l acks durabi lity .  

The situation i s  made even more complex by the 

fact tha t with many l arge durabl e  goods the components 

wear out at different rates. Different manufacturers c an 
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and do put dif ferent emphasis on different cosmetic or 

functional component=•· In oLhe� word s, without a greater 

degree o f  standardization th�n we now have , the phrase " at 

leas t  as durable as similar consumer products" is la·rgely 

ques tion begging because of the dif ficulty of identifying 

similar consumer produc ts. 

The purpose of the above discus sion is to 

emphasize the limits on consumer warranty legislation. 

In some areas6 much can be done to improve the 

minimum protection given consumers. As we have s tated 

this tends to be in three (or four) situations, such as: 

i) where defects develop very soon after delivery, ii} 

where misleading techniques are u sed by suppliers in 

informing consumer s of the quality of goods or services, 

and iii) if this is thought desirable, in preventing 

suppliers from disclaiming liability for 

consequential damages such as personal inj ury . There is 

a fourth area ( not very common in rela tion to large durable 

items) where some of the factors mentioned above which 

tend to deprive the consumer of meaningful protec tion may _ _  

not be as pertinent. This is the case where very little 

or nothing has been promised by way o f  expres s  warr�nty 

or the express warranties are in very genera l  terms. 

Here courts may not have the same hesitation in second 

gues sing the industry practice . However , they will have 

the same difficulty in setting standard s which can be 

communicated in an effec tive way to consumers. But these 
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three or four areas do not cover the central concern o f  

many consumers in connection with the quality o f  goods, 

which is that they obtain goods that l a s t. 

The occasional individual con sumer action will 

not lead to the development o f  judicially defined minimum 

standards expres sed with any specificity over a very 

broad range o f  products. That c an onl y  be d�ne through 

minimum quality standards and grading developed and 

enforced through some regulatory agencye S uch a system 

was recommended by the Royal Commis sion o n  Pri ce Spreads 
109 

o f  1 935 . In the absence of s uch a system, s t andards 

will continue to be s e t  by producers in response to market 

conditionse 

If this prediction of the practical �ffect that 

a generalized statemen t  on durabili ty will have i s  correct, 

we should not be misled by the true rel a tionship betwee n  

express and impli ed warranties. In mos t  cases the true . 

situation will be no t tha t express warranties are effective 

to the extent that they supplement the implied warrantie s. 

Rather the express warranties will give specific content 

and meaning to the more generally expre s s ed warranties. 

My conclusion from this prediction is not that 

writ�en warranties should be disallowe d .  O n  the contrary, 

subject to a t  least the control s  sugge s ted in the last 

sec tion, they should be encouraged. 

The more specific and s traightward information 

consumers have concerning the repair and replacement 

policies of suppl i ers the better of f in practice they will 
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be. Of cour se consumers should have the right tc c laim by 

court action that even the mos t  specific and s traightfr�ward 

expres s  warranty has not met the overridin� implied warranty 

of consumer acceptability . But this right will probably only 

be recognized by litigation. In a s  much a s  they have any 

choice in the market place, consumers wil l  be better o f f  

knowing in advance how their supplier interpret s  his 

warranty obligations. 
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X Additional Implied Warranties 

A .  Avail ability of Spare P arts c:nd Repair Facilities 

Following the example of the agricultural machinery 

legislation of Alberta8 S askatchewan , Manitoba and P.E.I . and 
110 

the Cali fornia Song-Beverley Consumer W arranty Act, the Ontario 

Law Reform Commission
111 

recommended th�t there be s ta tutory 

recognition given to the responsibility of the manufacturer 

and retailer to provide spare p arts and servicing facilitieso 

This recommendation wa s a ccepted in the Saskatchewan White 

Paper
1 1 2  

but was not accepted by the New Brunswick C onstuner 

Protection Proj ect.
1 13 

H owever , the New Brunswick Consumer 

Protection Proj ect did recommend that such an obligation
'

be 

impored on sellers on a selective b asis where it is rea sonable 

to expect the seller to h ave available spare p arts and servic-

ing f acilities . They mention automobiles and mobile homes. 

In rej ecting a more genera l  requirement the New 

Brunswick Consumer Protection Pro j ect argues that it would 

impose risks on sellers that in many cases would be beyond 

their control. While recogni zing this is a lready true in 

relation to defects rendering goods unmerchantable, they argue 

that it is much easier for a seller to bear the burden o f  or 

insure against the risk o f  these defects than it woul d  be for 

him to insure against the risk of s omething like obso les cence. 

We should keep in mind how the sugge stion o f  the 

Ontario Law Reform Commis sion changes the exis ting l aw. Of 

course, at present, if the seller did not provide the repair 



-124-

or servi cing promised by either an implied or expres s  warranty , 

he would be liable . �he c oncern is f or buyers after the 

expiration of the warranty when it is normal for the goods to 

require additional servicing or repairs.· It is unders tood 

that the buyer is responsible for these repairs b ut his com­

plaint is that there are no facilities or trained pers onnel 

to make them. Mos t  reformers recognize tha t  this should be 

primarily the responsibility of the manufacturere The more 

diffi cu l t  is sue is whether the seller s houl d  also be respon­

siblec At present , the consumer will have a remedy agains t  

neither the manufacturer nor retailer. 

Of course the popular expectation of consumers who 

purchase automobiles or durable household items such a s  

refrigerators , s toves , washing machines, dryers or televisions 

is that the goods wil l  las t longer than any applicable war-
-

ran ty period. The consumer expects to be able to have the 

items serviced or repaired and recognizes the likely need to 

do so before the useful life of the i tems has been exhausted. 

S uch an expectation should not be a jus t  pious hope with no lega l 

remedy if manufacturers decide no longer to supply spare �arts 

or servicing facilities . I t  is true that in many areas 

services wil l  continue to be offered by third p artie s . This 

is less likely to be true of spare p arts. 

Once it has been decided that the consumers have a 

legitimate comp laint which should be recognized by the law, 

the ques tion becomes agains t  whom should the consumer have 

redress? The answer to this second ques tion is almos t dic tated 
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by the fact that mos t  o f  these items are manufactured outside 

of Alberta. Unless some l ocal seller is held responsible, in 

many cases co�sumers wil l  have no practical remedy. On the 

other·hand , i t  should be kept in mind tha t  a seller will not 

be completely helpless when f aced with the suspension o f  the 

supply o f  spare parts and services by a manuf acturer. I f  the 

sellers potential l iabil i ty i s  great enough, i t  may j ustify 

him in providing spare p arts and services h imselfo He would 

not o f  course have to supply these free s in ce we are talking 

about making avail able spare parts and services beyond the 

warranty period when the responsibi l i ty for thei r  cos ts would 

be on the consumer . 

With these factors in mind, I do not think the 

reservations o f  the New Brunswick Consumer Protection Pro j ec t  

are justi f ied and I recommend the adoption o f  a provis ion 

such as s. 6 ( 7)  of the Saskatchewan proposed Consumer Products 

Warranties Bill. This provi sion is very broadly drawn and 

does not for example s tate whether repair facil i ties have to 

be avai l ab le in Alberta or not . I f  the provision i s  to app l y  

acro s s  the board t o  the who le range o f  consumer products, 

such a broad provision seems necess aryo However, i t  would be 

pos s ib le to make more speci f i c  regul ations i n  rel ation to 

d i fferent kinds of products s tating a minimum duration that 

s pare parts and repair facil ities had to be avail ab le and a t  

what location. In the ab sence of such speci fi c  regul ations , 

perhaps it might be useful to s tate tha t  in determining what 

i s  reason able regard sho uld be had to the rel ationship between 
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the cost o f  repa ir and the co st o f  transportj ng the goods to 

the nearest repa ir faci l ities . 

B .  Condition a s  to Services 

In the introductory sections we di scus sed the 

dif ference between the sale of goods and the sale o f  work , 

labour and mater ial s . There we sugges ted tha t  the definition 

of a sale of g
_oods should be expanded to cover any contract 

I 

whic h  resulted in the ultimate pas s ing o f  property . I n  

addition we sugges ted that any rules adopted for the s al e  

of goods should b e  app l i ed by analogy to o ther appropriate 

transactions . One analogous s i tuation whic h  should be 

recogniz ed for spec ific treatment is the performance 

requirement in a contract of servic e s  or the s ervice component 

of a contract for work , labour and materia l s . The case l aw 

has app lied the imp lied conditions o f  qua l i ty to the goods 

covered by a contract for work , l abour and materi a l s  but there 

are no s tatutory or j udic i al norms for the s ervice component .  

The wording of the imp lied warranties fit for the purpos e  and 

consumer acceptability are not entirely apt to des cribe s ervice s , 

although the general notions found in them are j us t  as appli-

cable to s ervice as they are to goods . 

An appropriate s tatement o f  the performance obl i g a-

tions o f  someone provid ing consumer s ervices i s  found i n  the 

Manitoba Consumer Prote ction Act ,
114 

s .  5 8 ( 6 )  which s tate s  

that the servi ces sold shall be performed in a ski l l fu l  and 

workman- like manner . L ike the implied warranty of consumer 

acceptab i l i ty ,  thi s could be amp l ified by reference to the 
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expres s  terms , surrounding circums tan ce s , price and any rele-

vant pub l i c  law stanC'lc.rds e 

... 
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Xl e Privi ty Problems 
115 

The Manufacturer ' s  Re spons ibi l i ty 

116 
The Ontario Law Reform Commi s s ion j o ined with 

others in noting the dominant role played by manufacturers 

in the modern marketing mi lieu . The manufacturer mos t  o f te n  

determine s the qual i ty o f  goods , e s tablishes the qual i ty 

control mechanism , and often creates the consumer demand for 

the goods in the firs t  place . Moreover the c onsumer rel ie s  

on the expres s  warranti e s ,  advertis ement and o ther s a l e s  

literature suppl ied by the manufacturer . S ince defect s  are 

caused by the manu facturer ' s  actions and he has been enriched 

a long with the sel ler a t  the expense o f  t he consumer u i t  

seems j ust that he s hould be liable t o  the consumer . 

Under the pre s ent l aw , the manufacturer i s  insulated 

from the consumer ' s  complaint by the doc trine of privity of 
117 

contract . The e ffect o f  thi s doctrine i s  only partially 
118 

mitigated by the notion of collateral contracts and the 

manufacturer ' s  tort l i ab i l ity . The Ontario L aw Re form 

Commis sion argued that no t only should the manufacturer not 

enj oy this insu lated pos ition becau se i t  i s  often h i s  actions 

which have caused damage to the consumer , but also he s hould 

not enj oy thi s insul ation bec aus e  in some c a s e s  the consumer ' s  

remedies against the s e l ler wi ll be ine f fective and the 

consumer should have effec tive recours e  against someone . 

At first sight , i t  might appear that allowing con-

sumers direct recours e a ga inst manufacturer s would be of l e s s  
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value in Alberta where many goods are imp ortee� than in other 

provinces such as Onta ri o  Hhe re more cons ume r  goods are manu­

factured . Hot·1ever f the rece:..nt S up reme Court of Canada
119 

interp retation of the provin cial long-arm rul e s  wi l l  permit 

such l a\v s ui ts to be b rought in Alberta against man ufacturers 

who are beyond the province . 

Once a basic decis ion i s  made t o  al low con s umers 

dire ct re cours e  against manufacturers tJ s everal s ub sidiary que s -

tions involving the s cope o f  thi s  a ction mus t b e  decide d . 

1 .  Wi ll the manufacturers liabi lity be c oextens ive 

with the s e l lers ?  That i s , wi l l  tl1e manufacture r �  be deemed 

to have adopte d all the representations made by the s e l ler and 

will the implied conditions be interprete d  in light o f  the · 

representations and s urrounding circumst an ce s  o f  the sales c on -

tract between s e l l e r  and consumer? 

-

2 .  Shou ld the manufac turer be l i able not only for 

the consumer ' s  cl aim for restitution o r  difference in value 

but also for consequenti a l  d amage s ?  S hould a dis tinction be 

made between personal inj ury and property d amage on the one 

hand and economic loss on the other? As we have di scus sed 

in the contex t of the consumer ' s  remedy against a s el l er , 

the consumer ' s  c laim for re stitution o r  difference in value 

may be more compell ing than a c laim for consequentia l  damages . 

A manufacturer , l ike a s e l l er , has been unj ustly enriched i f  

the con sumer has rece ived goods which are d efective . This 

j ustifi es reimbur s ing the consumer regardless or faul t 

or negligence . Given the fact that as between 
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manufacture r a"1cl s e l l .� r ,  ul timate respon s i_b i l i  ty for de fe cts 

c aus ing consequenti al damage s wi l l  most like ly be wi th the 

manufacture r ,  it \vould be anomalous to a l lm·1 a c ons umer to 

c laim against the s e l l e r  for consequen t i a l  damage s ,  b ut not 

the manufacturer o O f  c ours e  there may b e  i n s t ance s o f  con-

sequenti a l  los s  other t h an pers ona l inj ury and p rope rty darn­

age wh ich re s ult not from defects in the man u f a cturi n g  o f  

goods but rather becaus e the goods d o  n o t  l i ve u p  t o  perform-

ance claims made by the s e l le r .  

4 o  I f  the c ons ume r has a claim a g a in s t  the manu� 

facture r , should · th i s  re l i eve the s e l le r - from l i ab i l ity? 

Wha teve r t�e oreti cal v a l ue th i s  rright h ave in avoiding circui t -

ous la\-1 s ui ts , i t  i s  no t a pract i ca l  s ol ut i on in Albe rta .. The 

s e l le r  may be the on ly l o c a l  entity � f1oreove r , the con s umer 

wi l l  have re lied upon the s el l e r  and ought n o t  to h ave hi s 

c omp l aints fo�be d  o f f  t o  s omeone e ls e o
1 2 °  

Fin a l ly a s  the 

Ontario Law Re form Commi s s i on
12 1 

s ugge s t s  re l i eving ��e s e l l e r  

would h ave t�e adverse e f fe ct o f  dis couraging them f rom exer-

c i s i n g  whateve r  control o r  i n f l uence ove r  manufact urers they 

do h ave . 

5 .  Hmv should " manufacture rs 11 be de fined ?  The 

de fini tion sugge s ted by the Ontari o  Lmv Re form Conuni s s i on
1 2 2  

i s  the follm; i n g : 

( 1 )  The pe rson who manufa ctures o r  
a s s emh l e s  t h f'  goods , e xcept ".·.7hc re the 
goods arc nanuf acture d or as semb led 
for anothe r pers on \vho attache s hi s 
o-vm brand name to the good s ; 
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( 2 )  Any person �1o describes himsel f 
or ho lds hirns.:; J f  out to the p ublic as 
the manufacturer of the goods ; 

\ 3 ) Any person who attaches his brand 
name to the goods ; 

(4)  In the case o f  imported goods, the 
importer o f  the goods where the foreign 
manufacturer does not have a regular 
place of business in Canada e 

The Rights of Successors In Title To T he Purchaser :  

The Problem o f  Horizontal Privity e 

The On tario Law Re form Commiss ion pointed to · s everal 

examples where goods are bought not for the use or enjoyment 

o f  the consumer . These include instances where the consumer 

buys goods fo r the use o f  meQbers o f  his family o r  to be given 

as a gift to a frie nd and \vhere the consumer resells the goods 

before the e xpiration o f  any express or implied "�;·Tarranty . 

Once again r the privity o f  contract doctrine comes into play 

to deny these success ors in title recourse n ot only agains t  

the manufacturer but a lso against the s e lle r .  The Ontario Law 

Re form Commission argues that tile re ason '>vhich militates in 

favour o f  alloHing the retail buyer to sue the manufacturer 

directly applil�S at least as strongly to this situation . In 

fact , they point out the re m ay be even the more compe lling 

reason to allow a success or in title to sue since at present 

he is l e ft without a remedy . 

I f  such succe s s ors in title were to be alloHed 

recourse against the se lle r and manuf acture r the same kinds 
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of questions arise as t o  the scope of this risht as were 

identified in discussing the manufacturer r s  responsibil � ty 

to the original purchaser .,  The reconunendation of the Ontario 

Law Reform Commission is that they be ans'\v-ered in the same 

'llay ., They suggest that a consumer buyer be defined to include 

any person deriving his interest in the goods from the original 

purchaser vlhether by purchase f gift , operation of lav; or other­

wise .. 

In considering the effect of such a change , it should 

be kept in mind that in relation to a claim for diminished 

value caused by defects , the seller vTill have been unjustly 

enriched and it matters little to him to 't•Thom he .must di s ­

gorge this unjust enrichment ., In relaticn t o  consequential 

damages , the rule of remoteness 'vlill severely _ limit the amount 

of claims any successor in title could bring . S uch a change 

would allo\·7 successors in title to claim pers onal injury and 

property damage Hithout regard to fault. This 't·.;oulcl remove 

some anomalous distinctions in our laH but leave others ., 
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XI I c  Delivery and Payment 

Introduction 

Part Three of t!1e present act entitled " Performance 

of Contract" covers a number of things including the duties 

of the seller and buyer with respect to delivery and payment 

( sections 2 8  t o  3 3 ) 6 tran s it ri sks { section 3 4 } p the buyer ' s  

rights to examine goods { section 3 5 ) , acceptance ( section 3 6 ) , 

· the buyer's responsibility for rejected goods ( sect i on 3 7 ) , and 

the buyer 1 s  liability for refusal to take delivery ( section 3 8 ) ., 

Sections 3 5  to 3 8  all deal �..;ith questions v;rhich relate to the 

remedies of the two parties and they t.vil l  be dealt -v1i th later. 

Section 3 4  '\vill be dealt \vith in relati on to · the more general 

question of the passing of risks bet"Vreen seller and consumer e 

Delivery and Payment 

Sections 2 8  and 29 of the Act establish the b as i c  

rule the�t unless othenlise agreed the seller must be ready and 

"Vli lling to give possession of the goods to t.'"le buyer in order 

to claim payment and the buy e r  must be re ady and 't·lilling to 

pay in order to claim p os session. This operates as a satis­

factory rule in consumer as we ll as in commerci al sale s .  The 

consume r should not expect goods to be delivered on cred it 

unless that has been specifically agreed to. At the same t i me, 

the consume r should n ot b e  required to pay before he has 

received the goods. 
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The most significant provis ion in the uct rel ating 

to delivery and payment howeve r ,  is section 1 3  �rhich d� � ls 

with the question of the importance of terms in the contract 

relating to the time of payment and delivery . Sub-section 1 

provides that un les s a different intention appears from the 

terms of the contract, s tipulations as t o  time of payment wil l  

not be deemed to be of the es sence of the s ale c The phrase 

" of the essence " is the quivalent of cal ling t�e s tipulation 

a condition or major term, that is a s tipulation which if 

broken allows the other side to treat the contract as repudiated e 

f'he im;;:>Ortance attached t o  the time for payment o 

Whether late payment allows the s e�ler t o  repudiate 

is probably only of marginal significance in a consumer trans ­

action involving the s a le of goods which are v,lidely available 

from other sellers . If a seller treats l ate t reatment by a 

consuner as a repudiation of the contract , the consumer vlill 

not be prejudice if he c an readily obtain the goods elsewhcre e 

However , it 't·lill ref:l.ain significant in those cases 'tvhere the 

buyer is unable to find other goods or inc urs expenses in so 

doing . In these situations the seller should not be alloued 

to treat late payment as a repudiation 't·7hcn he has not stipulated 

this in the agreement. 

The mos t  difficult is sue is '"hcther a con s umer should 

always be bound by s uch a stipulation . This is a similar 

kind of is sue as the question of whether the seller's 
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ob ligation s  should be c las s i f ie d  a priori o r  in terms o f  the 

magn itude of the !:l re ach c Jus t "lS that i s s ue re l ates to the 

, que s ti on o f  \vhat reme d i e s  are avai l ab le to the buye r , s o  here · 

the i s s ue re a l ly i s  un d e r  v;hat ci rcumstances the s e l le r  c an 

exe rci s e  h i s  remedy o f  re s ale o r  cance l l at i on . By apply i n g  a 

s imi l ar kind o f  reas on i n g  as that app l i e d  t o  the s e l l e r ' s  b re ach , 

the tes t might be define d as a s erious de l ay i n  p ayment \'rh i ch 

c auses or thre aten s to c ause s e ri o us i n j ury t o  the s e l le r .  For 

examp le , vJhe re the goods a re peris hab le or othe r\'lise are like ly 

to decl ine in value a 

Alte rn at i ve ly ,  the p re s en t  l a-tv , \vhich a llO'iilS t.h e  

p arties to s ti p u l ate that t ime i s  o f  the e s s e n ce might be re ­

t ained . Thi s  s e l dom Hi l l  be an undue !1 a rds�1ip t o  con s ume r s . 

In mos t  s i tuat i ons in whi ch the b uy e r  c annot e as i ly find a l tern a ­

t i ve goods the se lle r  -vd l l  not b e  ab le to re ad i ly f i n d  a lterna­

t i ve buy e r s . I t  wi l l  in fact be i n  the i n t e re s t  of til e  s e l le r  

not t o  ac t  pre cip i tous l y . 

The import ance att a chRd t o  the t ime f o r  de l i ve rv . 

When i t  cor.1e 3  to t:1e importance attache d t o  the 

s e l le r ' s  o0 lig ai ton to de l i ve r  on time , the act i s  n o t  ve ry 

he lpful and the case l aw i s  di vide d .
12 4 

Unde r  l:lh at circum­

s tance s l ate d e li ve ry by the s e l le r  shou ld ent it l e  the b uye r 

to treat the contract a s  repudi ated wi l l  depend on the gene ral 

s cheme of re medie s g i ven to a c on s ume r .  I n  the s e c t i on on 

con s ume r ' s remedie s ,  vari o us pos s ib i l i t i e s  ranging from an 
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automati c  coolin g-off period through a right o f  re j e ct i on f o r  

any bre ach to s ome more limited right t o  re j e ct for maj o r  

bre ache s are di s cus s e d .  The s e  various remedi e s  a re di s cus s e d  

p rimari ly in the conte xt o f  s ome de fect i n  the quali ty o f  th e 

goods . Howeve r ,  a comp ar ab le remedy s hould be adopted for 

late de live ry . I t  i s  on ly i f  a con s ume r ' s ri ght t o  re j e ct o r  

can ce l  the contract i s  con fined t o  maj o r  b re ach e s  that i t  't·T i l l  

b e  nece s s ary to determine wheth e r  the t ime for de l i ve ry i s  o f  

the e s s en ce . Once again c l as s i ficat i on could be made in t erms 

of the magni tude of the b re ach e Thi s  would me an that only 

when del i very has been s ub st ant i al ly de l ayed 't·lOuld the con s ume r 

be ab le to tre at the co�tract as repudi ate d .  

Rule s reqardin cr de l i verv . 

Se ction 30 o f  the A.ct p rovides det ai le d  rules as t o  

t h e  p l ace and manner of de l i ve ry . The s e  rule s  do not app e a r  to 

create any spe c i a l  prob lems for con s ume rs c O f  cours e , the term 

d e l i very in the Act is us e d  in a speci a l  way . I t  does n o t  me an 

as a layman mi ght exp e ct , tl1e transport i n g  o f  the goods to the 

buy e r ' s  re s i dence . F o r  thi s re as on e s ome though t mi ght be 

given to re drafting s e ction 30 i f  it \•.re re p ut int o a con s ume r 

c ode . 

S e ction 3 3  o f  the Act doe s not seem s ui tab le for a 

con s ume r transaction . I n  a con s ume r t ran s a ct i on t the re should 

be no e f fect i ve tende r by the s e l le r  e n t i t l i ng him t o  c l aim 

the price unt i l  the goods h ave b een de live re d by thn carri e r .  
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In fact , it may b e  th �t the seller should not b e  able to claim 

the price even at this point i i  the consumer refuses to accept 

the goods . Once again " section 33 't-lill have to be redrafte d  

with the seller's and consumer's remedies in mind. 

Section 3 1  and 32 covering delivery of the wrong 

quantity and installment deliveries create no obvious hard- · 

ship for the consurnere  Of course , part s  of them may b e  unne ces­

sary if consumers are given an absolute cooling-off period or 

right to reject for any breach. This is not to say that sec­

tions 31 and 32 are ideal or have no shortcomings. However ,  

t�ey require further study and could be left until a more 

general revision of sales law i s  undertaken � 
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XII I  The Transfer o f  P roperty and Ris k  

Part two o f  the Act ( sections 1 9 -2 7) relates to 

the transfer of property as between s el le r  and buyer , the 

transfer of risk and , under the heading o f  Transfer o f  

Title � certain qualifications t o  the nemo dat rul e .  Thes e  

last provi sions are only a part o f  the relevant law in 

relation to ques tions on title . They mus t  be read i n  

relation to the Factors Act and the s tatu to ry and common 

law rules in relation to such s ec urity device s  as 

conditional sales and chattel mortgages .  

Trans fer o f  Risk 

Section 23 provides the b a s i c  rul e  that ri �k 

passes with the pass ing o f  property � The �et in turn 

provides that property wil l pass bas ic ally when the 

parties intend it to . In the abs ence o f  an a scertainable 

intention , the Ac t provides a number o f  rul e s  to determine 
1 2 6  

when property ha s pass ed . Without examining the s e  

rules i n  detail , it should b e  s tressed that they provide 

for the transfer of property quite independent ly from 

the transfer of pos s e s s ion in the goods and without regard 

to payment . For example , in mos t  consumer c ontracts 

invo lving the sale o f  specific good s , property will pas s  
1 2 7  

to the purchas er at the time the contract i s  made . In 

the absence of any contrary intention , a consumer wi l l  

have the risk before goods have been delivered and before 
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they have been paid for � In other situations the property 

and hence ri sk may pas s to the �uyer when goods are 
1 2 8  

tendered even though they are not accepted . 

The se rule s  are not at all suitabl e  for consumer 

transactions . A consumer should no t have the risk until he 

has acquired po ssess ion . I t  i s  only then that he i s  in a 

position to take appropriate steps to protect the property 

from harm . As long as the sell er i s  in pos s e s s io n ,  h e  

can easily arrange insurance and i s  i n  the best pos i tion 

to take whatever steps s eem appropriate to protect the 

goods . 

There i s  one s i tuation tha t  requires spec i f ic 

treatment . Thi s  i s  the s i tuation where the s e l ler has 

agreed to del iver good s a t  a plac e  other than his place 

of busine s s , for exampl e ,  where the s e l l er has agreed to 

transport the goods to the consume r ' s res idence . I n  thes e  

circumstances , section 34 now provides that even where 

the seller agrees to del iver them at h i s  own r i s k , unle s s  

otherwi se agreed the buyer shall neverthel e s s  take any 

risk o f  deteriora tion of the goods nec e s s ar i ly inc ident 
1 2 9  

to the course o f  trans it . Thi s  rule i s  basical ly 

unfair to the consumer on a number o f  grounds .  I n  the 

first place they are not l i kely to know o f  it and not 

likely to appreci ate the nature o f  any risk nece s s arily 

inc ident to the course o f  trans i t . Consumers are not 

likely to have any control over the method o f  transportation 

or the mode of packing the goods . In the s econd place , 
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there will be difficul ty in deter.mining what r isks are 

�ec� s sarily incident to the cour s e  o f  trans � t .  Thirdly 0 the 

consumer ' s  insurance may no t cover such r isks or such 

goods before he has acquired any proprietary interes t c  

In any case where the s e l ler i s  to transport 

the goods to the buyer whe ther by his own vehicle or 

through a third party carrier the tran s i t  r i sk should be 

on the seller c Moreover ,  i f  there is the third p arty 

carrier who i s  ul timately l i able for the transit risk a 

consumer should not be forced to c l a im  agains t the 

carrier . I t  i s  true tha t  a s  between h im and the seller 6 

he i s  in the best po s i ti on to give evidence o f  the s tate 

in which the goods arrived a t  thei r  destination e However 6 

his position should only be to cooperate with the seller 

in any c laim the sel ler may have against the carrier , A 

seller should not be abl e  to fob off the consumer . Thi s  

consumer wi ll have had no role in choo s ing the carri er and 

in negotiating the terms of carriage o He wil l  not even 

be in a pos ition to j udge the respons ibility as between 

seller and carrier . He ha s deal t with the s e ll er and has 

relied upon him . I t  i s  to the s e l ler that h e  should be 
130 

allowed to look for recovery . 

Trans fer o f  Property a s  Between S e ller and Buyer 

Once the sel lers ' and buyer s ' remedi e s  and the 

pass ing o f  risk have been d e fined without regard to the 

pas s ing of property , thi s  concept has l e s s p ractical 



-141-

significance . I t s  s ignificance wil l  not b e  in d e f ining 

the rights and obl igations as between s e l ler and buyarc 

Instead, it may have s ignificanc e  for a number o f  non-

sales que s tions such a s  insurabl e  inter e s t  in insurance 

l aw and theft in criminal law . However, its most 

important rol e  wi ll be in defining the s tarting point for 

the application of the common l aw rule o f  n emo dat guod � 

habe t .  For any o f  these res idual purpo s es, the present 

rules which define the t ransfer of property independently 

of the transfer of pos sess ion and payment are compl e tely 

arbitrary . 

For whatever res idual s ignificanc e  the transfer 

of property as between s e l l er and buyer has it would be 

simpler and more in keepi ng wi th people's e xpectations to 

say that the property was trans ferred with po s s e s sion� 

This would a l so tie property into some easily identifiable 
13 1 

physical fact . 

Transfer o f  Title 

S ections 24 to 27 of the Act could be left out 

of any consumer sal e s  legisl ation . A consumer shoul d  b e  

protected from any s ecur i ty inter e s t  created b y  the 

merchant .  Thi s  protec tion i s  given t o  hi� b y  the Factors 
1 3 2 

Act. In the conver s e  s i tuation where the consumer 

is in pos s e s s ion and the sel ler has reta ined titl e , the 

appropr iate provisions are found in the Conditional S a l e s  
13 3 

Act. 
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XIV Buyer ' s  Remed ie� 

A . Specific Performanc e 

Section 5 2  o f  the Act ,  whi ch g iv e s  the court 

discretion to award specific performance , does not appear 

to have created many problems for consumers. The section 

is generally thought to be a codification of the princ iples 

appl ied by the Court of Equity in granting specific 

performancee In.the sale o f  goods , specific perfo1�ance 

was generally granted by t he Court of ·
Equity only in the c ase 

of uniqu e  chattel s .  As long as uniqueness i s  defined 

broadly to take into ac count the particular needs and 

desires o f  the buyer and hi s abi lity to e f f e c t  .cover for 

such good s , thi s requirement creates no d i f ficulty for 

consumerse 

Those difficulties with the app l i cation of s.52 

which are illustrated by the c a s e  law and i n formed 

commentary are primarily applicable to commerc ial 

transactions . However , some o f  thes e  difficultie s may 

be of marginal importance to consumers . In the firs t  

place, the sec tion only app l i e s  to a breach o f  contract--

to del iver spec i f ic or a scertained good s . There seems 

to be l i ttle j us tification for this res triction . In 

fact , a s  the recent c a s e  of Sky P etroleum v. VIP 
1 34 

Petroleum Ltd . , i l lu s trate s , in modern commercial 

setting s spec ific per formance i s  mos t  o f ten d e s ired in 

the case o f  output and requirement contracts involving 

a particular source or market and in w�ich the goods are 
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neither specific nor ascer tained. Second , the case o f  
135 

In Re �·:ai t raises the question o f  whether something like 

specific performance should be available to buyers to pro te c t  

them from the consequences o f  their seller ' s  insolvencyc 

Should some special protec tion be given to buyers who have 

paid for goods which h ave not yet been delivered at the 

time when their sellers go bankrupt? There is such a 
13 6 

provision in s . 2-5 0 2  of the U .C . C. Third , is there a ny 

need to clarify the relationship between the right of 

spe cific performance found in s . 5 2  and the tort remedies, 

such as detinue and conversion, available to a buyer who 

has title and immediate right to possession? Fourth, is 

there any need for an even more generous right to claim 

delivery o f  identified-goods whenever the buyer is prepared 

to perform his side o f  the bargain? Should such a right be 

granted to consumers regardless o f  the passage o f  property 

and regardless of whe ther they have paid for the goods? If 

such a generous right to delivery were granted, this might 

obviate the need for any special rule such as s.2 - 5 02 o f  

the U . C. C .  to cover the cases of a seller ' s  bankruptcy. 

There may be some doubt whether any provision along 

the line o f  s . 2-5 02 would be within provincial competence . 

I t  may well be a matter o f  bankrup tcy legislation . Moreover, 

it would no t be desir able to try to accomplish the s ame thing 

by giving consumers a more generous righ t to the delivery 

o f  identified goods wi thout more investigation o f  the effect 
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this would have on commercial bankrup tcies . In fac t ,  is this 

really a problem for consumers? How o ften do consumers who 

have paid for undelivered goods lose their p ayments o n  the 

bankruptcy o f  retailers? 

As long as the awarding of specific performance is 

discretionary, i t  is difficult to see what a broadening of the 

r ight would accomplish otlLer than perh aps to shift the onus 

to the seller to come forward with some explana tion or j ust­

ification why it should not be grantedo Aside from impossibilities 

such as where the goods hav e  been des troyed or proved defective , 

the kinds o f  reasons which would prompt a seller to r efuse to 

deliver to a willing purchaser would be a desire , probably 

j ustifiable on economi c  grounds , to send substitute goods. For 

example the retailer might find i t  cheaper to hav e  the goods 

shipped directly from his warehouse rather th an from his show­

room . 

Wha t  is p robably o f  gre ater interest to consumers · 

than a more generous right to the delivery o f  identified goods 

is a prohibition against subs titution without consent. What 

many consumers want is the particular goods which they have 

viewed and inspe cted in the retailer's showroom . I f  those 

p articular goods cannot be delivered by the seller some con­

sumers would rather cancel the contract than ac cept o ther 

goods even though they are identic al in the eyes of the re­

tailer .  
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One further problem that has arisen in rel ation to 

specific performance is the ques tion of whether damages c an 

be awarded when specific performance is unavailable . This 

problem resul ts from the peculiar fusion accomplished by the 

Judicature Acts. I t  is more frequent in the area o f  land law 

137 

than the sale o f  goo dsc I t  is a problem simil ar to the dif fi-

culty created by the c ourt's refusal to award damages for 

innocent misrepresentation� It will decline in imp or tance 

through the acceptance o f  equi table principles in any modern 

codific ation of consumer law, but to the extent tha t  it 

survives, some speci fic provision ought to be inc luded to a t  

l ong last accomplish the fus ion o f  law and equi ty. 

B'. Rej ection 

The most effective remedy of the consumer is his 

right to reject the good s  for breach by the seller . At 

least thi s  is the mo s t  effective remedy if the buyer has no t 

yet paid for the goods . In thi s way he c an relieve himself 

from any re sponsibility in respect to the goods. He does not 

have to arrange t.he repair of any defec t nor doe s  he have the 

di fficulty of proving damage s .  Perhap s  mo s t  importantly in 

the consumer context , i t  rel ieves him of any initiative in 
138 

c laiming a remedy in the courts . S evera l s tudies of .the 

opera tion of Sma l l  C laims Courts have shown how important is 

thi s last aspect in consumer transac tions. In many cases the 

consumer i s, in effect6 wi thout a remedy if the initi ative i s  

put upon him. 
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Before describing when a buyer i s  now entitled to 

rejec� it may be useful to discu s s  several po s s ible answers 

to the question of when a buyer s hould be able to reject 

and the con s id erations of jus tice and practicality whic h  
139 

would prefer one solution over o ther se 

The solution most generous to consumers would b e  

to give buyers a n  absolute right ( similar to the rights 

now granted by some r et a ilers )  to return goods even afte r  

delivery with n o  need f o r  any explanation or justification 

at all . Thi s  is a fairly-wide spread marketing practice 

and has some precedent i n  the law in relation to i tinerant 

s ales. Some qualificati on would have to be impos ed to 

cover goods which have been used. Some arbi trary time 

limits such a s  that found in itinerant s ale s legi slation 

might be u s ed to provide some certainty a s  to when 

agreements are irreversably concludedo Such a generous 

�ight of rejection would allow a cooling-off period for 

sober second thoughts by consumers and would remove much 

of the consumer's difficulty in e stablishing the terms o f  

the sales contract and the existence and magnitude o f  any 

breach. In fact , at the time that the i tinerant s ales 

legislation wa s introduced, ques tions were r ai sed as to 

why door-to-door sales s houl� be treated d i fferently from 

sales which occur on retailer ' s  premises. 
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0f cours e such a generous right to r e j e ct could not 

be granted wi thout s ome additional cost. The additional c o s t  

t o  all consumers would have t o  be weighed against the benef its 

derived to consumers through having a more effective means o f  

dealing with shoddy goods and other breaches by the s e l l er . 

Of cours e, we should keep in mind that such a mandatory rule 

might involve only marginal incr e as e d  costs given the exis ting 

fairly wi de-spread return practices of many l arge retail ers. 

A second , les s  radi cal remedy might be to allow c on­

sumers to return goods for any kind of defect once the defect 

has been dis covered. This solution would at l east not impose 

upon al l consumers the cost invol ve d  �ith the return of goods 

for whims i cal reasons which have been purch as ed on impulse 

without s ufficient care . It would howeve r , deprive consumers 

other than tho s e  who purch as ed from i tinerant s alesmen o f  any 

automati c  cooling-o ff period for sober s e co nd thoughtse The 

j ustification for thi s is the j ustification advanced for the 

special treatment of itinerant s al es i n  the first p l ace, that 

is that these kinds o f  s al es are notorious l y  infused with 

high-pres sure s e l ling techniques whi ch are o ften unfai r  and 

mis leading. The s ame kind of high-pre s s ure tactics are not 

typical in the case o f  s al e s  on retail ers1 premis es . To the 

extent that they are , they uil l  be adequate ly dealt with by 

the new fair trade practices legis l a tio n . Thi s solution a l s o  

requi re s the purchaser t o  at leas t prove that there has b e e n  

some bre ach o f  the sales contract . This wil l  require h i m  to 
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show the relevant ter�s o f  the contract and the fact that the 

goods are defectivec However� consumers w i l l  s ti ll be lef t  

with a very powerful weapon ,  especial ly where they have not 

yet been paid for the goods . They wil l  have no responsib i l i ty 

i n  rel atio n  to the goods, no need to prove the measure o f  

their damages , nor any need to show the magnitude o f  the defect .  

Several variations o f  thi s  s olution might i nclude a ll owing 

consumers to rejec t  for a ny defect with i n  a reasonable time 

after the goods have been delivered or with i n  s ome arbi trary 

time l imit after they have been del ivered . I n  any event, a s  

with the firs t solution£ special consi deration would h ave to 

be given to the problem o f  goods whi ch have been used in s u ch 

a 'YTay that thei r  return i n  their original condition i s  no 

l onger poss iblec 

A thi rd so lution would be to d i s tinguis h  between 

maj or and minor breaches by the seller� A more extens ive 

right to reject could then be g iven for maj or breaches than 

for minor breaches. In fact , the buyer could be given no righ t  

to rejec t a t  a l l  for minor breaches. This is the bas i c  

approach o f  our exis ti ng law although ti1ere are many dis-

. h' h . t th . f 
140 

tortlons w lC act agalns e lnteres t o consumer s . 

The most fundamental diff iculty with such an approach is the 

difficulty o f  c la s s ific ation. In the consumer context thi s  

difficulty may not be a s  great as it first appears, 

especial ly in cases in which the purchaser ha s not yet paid 

for the goods. Thi s  is due to several facto r s, some of which 

have al ready been des cribed. In the first place , if the good s 
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are a large ticket i tem, mo s t  sellers will a cc ept the 

buyer' s r e j ec tion even if it �s  thought to be wrongful. 

They do thi s  for the s imple reason that if payment has 

not yet been made , their mos t  e ffective remedy may be 

against the goods. Secondly , if retailers generally 

accept the return o f  goods without explanation , theY, are 

not likely to resi s t  the return of goods s imply because 

they think the buyer exaggerates the s ignificance of s ome 

defect. Of course, the problem of c la s s ification 

becomes of critical importance where payrnent·ha s  alre ady 

been made and the initiative is more clearly with the 

consumer� Then there i s  less incentive ior the retailer to 

accept the return of the good s . However, even in these 

cases it does not often impos e  an undue burden upon the 

consumer to keep the goods and awai t  the determination of 

any litigation. The consumer, unlike the commercial buyer, 

will s eldom , if ever, be faced with the c r i tical cho i c e  

between charac teriz ing the defect a s  maj or and refus ing any 

respons ibility for the goods and characterizing the defect 

a s  minor with an obligation to m i ti gate damages. Thi s  � 

reasoning also applies to situations where the buyer ha� 

paid for the goods and the seller for some reason refu s e s  

to take them back. Even if the seller ' s  refusal i s  

unj ustified , i t  doe s  no t impos e  a n  undue burden upon the 

buyer to keep the good s until there is some j udicial 

determination of the party ' s  rights. 

'" 
' 
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Such a dis tinction between major and minor b reaches 

by the seller reco gni zes that the b uyer ' s  remedy o f  rejec tion 

is f airly extreme in its e ffect upon the sellero It perhaps 

s eems unfair to deprive the s el ler of all expec ted benefit o f  

the contra ct through s ome minor b reache Not only does thi s  

righ t  o f  rejection deprive him o f  all expec ted benefits but 

it also imposes additio nal cos ts upon him . From the seller ' s  

point of view , the buyer's complaint should be fairly serious 

before he is allowed to walk away from the c ontract and thrust 

these addi tional b urdens upon the seller . The buyer ought 

not to be al lowed to do thi s  if his action simply aggravates 

both parties' pos itions and in fact the buyer ' s  compl aint 

could be remedied at les s  co s t  to bo th parties by the buyer 

keeping the goods and c laiming compensation from the s el ler . 

In s tudying this equation mos t commentators imagine 

a frictionless sys tem of adj udication. They overloo k  that as 

a prac tical matter , the o nly remedy of the buyer may be to 

reject e1e goods. If he is allowed only a remedy in damages 

it may mean he has no practical remedy a t  a l l  except at the 

dis cretion o f  the s ell er. 

In addition we should keep in mind that a broad 

righ t  of re j ection would no t affe c t  the s eller of consumer 

goods in the s ame advers e  way as the s e l ler o f  non- consumer 

goods . A cons umer s a le will s e ldom invo lve goods made to the 

buyer ' s  specification whi ch are d i f ficult to di spo s e  of to 

a l terna tive buyers. Nor is there the s ame like lihood that 
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the goods wi l l  be shipped to a dis tant market in circums tances 

that make i t  more commercia l ly reasonabl e  for the buyer to 

dispose o f  disputed goods. Mor eover, the marke t price o f  

consumer goods i n  unl ikely to drop s igni ficantly0 giving 

added incentive to buyers to reject and the need for some 

pro te ction for s e l l ers. 

In balancing the intere s t o f  s ellers and consumers, 

mos t  courts and commentators forget the different nature o f  

the expectation and motivi ation o f  the two s id e so Thi s  s tems 

from a l argely economic way of looking at the trans action� 

This overlooks the fact tha t whi l e  the retaile r  i s  l argely 

engaged in the transa ction to e ar n  moneyq this i s  far from 

the point of view of the consumer. Whil e  s ome consumers may 

Occas ionally pretend that they are purchas ing goods to s ave 

or earn money , by and l ar g e  they purcha s e  goods for what might 

be cal led (for l ack o f  a better phras e to des cribe the so c i al 

and psycho logical factors invol ved ) their u s e  and enj oyment . ­

?--1any variab l e  fac tors are invo lved in the consumer's decisio n  

to purchas e. Thes e  factors are. difficnlt, i f  n o t  impos s ib le, 

to quanti fy. Yet the l aw mus t attemp t  some ob j ectivity and 

equal treatment amongs t consumers . To i l lus trate the point 

which is being made, l e t  us take the examp l e  of the s al e  of 

a new coloured automatic e  washing machine \vi th a smal l but . 

noti ceable chip in the enamel on i ts top. Such a defect wil l  

not be co nsidered s erious from the point o f  vie\..r of the 

function of the machi ne . It does not affe ct the machine ' s  
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abil i ty to wash c lo thes . I t  probably wil l no t be cons idered 

serious from the economic outlook of the s e l l er e Nor may i t  

seem serious to thos e  purchas ers who intend t o  ins tal l their 

washer in some out-of�the-way plac e  such as their basement . 

On the other hand, there may be consumers who are l argely 

motivated in their choice of washing machine s by its appear­

ance. Thi s  may be c ause d  by their des ire to ins ta l l  i t  in 

publ i c  view and in fact a l arge e l ement of the consume r ' s  

enjoyment may i nvolve thi s  public displ ay o f  e conomi c wel l­

being . The fact tha t  i n  s ome c as es the buyer h as not s uf fered 

any damages becaus e the c hip makes no differ�nce to his us e 

and enjoymen t  of the goo ds, whi l e  i n  the o ther cas e the 

damages are great but impos s ib l e  to quantify, does not 

nece s sari ly lead to the conclus ion that they should be ignor ed 

in the l aw. I t  might a l s o  le ad to the conclus ion that 

s ince they c annot b e  quantified the only s uitab le way they 

can be handled by the l aw is to give the consumer the right 

to reject . 

Another so lution is a variation of the thi rde . That 
is to dis ti nguish betwee n  ma j or and minor breaches by the 

s el l er and to al low rejection for any kind of breach for 

limited periods but give a more extens ive right to re ject for 
major breaches. Thi s  vari ation recogni zes tha t  if re jection 
occurs early in the trans action, the s eller s uffers li ttle 

pre judi ce and what prejudice he does s uffer is out-weighed by 
the right of the buyer to have a practi cal ly e ffective remedy . 
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On r�e o th er hand: the longer the buyer has had the goods the 

more like ly the s el ler wi ll be prejudiced by their return and 

this burden shoul d o nly be thrown upon him for more s er ious 

breaches .  The bes t approach would b e  to h ave the loss o f  

the buyer ' s  righ t  t o  re j ec t  for mino r defects tied to readily 

i dentifiable circumstances . This might be within a r e asonable 

time of the receipt o f  the goods by the b uyer. 
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The Sel ler ' s  Right to Cure Performance 

Any extens ion of the consumer buyer ' s  r i gh t  to 

reject should be coupled with an extension o f  the s el ler ' s  
141 

r ight to cure. Such a righ t  is given in the �-_c_.c. and has been 
142 

recommended by the Ontario Law Reform Commis s ion and the New 
143 

Brunswi ck Consumer Protection Projec t. S uch a righ t  to cure 
144 

is also given in the U.L.I.Se The e xact nature o f  the s e ller ' s  

right to cure has to b e  defined in terms of the buyer ' s  r i gh t  

to reject . However, a s  a g eneral matter, I s ubm i t  tha t  a 

b ro adly defined right o f  r e j e ction coup l ed with broad r i gh t  

t o  cure bes t meets the needs of both parti e s . The threat o f  

rej ec tion i s  the mos t e ffective way for the' buyer to get the 

s e l ler to take his complaints s erious ly and to correct them . 

I n  mos t  cons umer transac tions, the s e l ler i s  in the bes t 

pos i tion to correct the defect either by repair or repl acement. 

Even \vhere the defect i s  cured by ·the s e l l er the buyer will 

seldom be complete ly compensated for the added exp ens e and 

trouble that s uch a de fect has caused him . At the very least 

thi s  wi l l  evo lve a re turn tr ip to the s e l le r ' s  premi s es. If 

the buyer cannot re j e ct the goods but m1.1.s t see to their repair 

hims elf, thi s  wil l likely increas e the expens e and troub l e  to 

him for wh ich he receives no compens ation . 

I f  the s e l l er ' s  right to cure i s  to be l imited in 

s ome \vay , t'vo ques tio ns aris e .  Firs te s hould the s e l ler ' s  

righ t to cure be the s ame both for and after the time for 

de livery has arrived. S econd, should there b e  a d i s tinction 



-155-

between the cure o f  m i�or or major b re acheso In relation to 

the fir s t  ques tion8 a right ot ..:1..e s eller to cure b e fore the 

time for delivery has arrived seems very compe lling. In thes e  

circums tances , an abortive delivery o f  def e ctive goods by the 

seller cannot prejud i ce the buyer i f  the s elle r  has s till 

time before the contract delivery date to redeli ve r  goods 

corresponding to the contract e On the other hand, after the 

time for d e livery , i t  i s  strictly speaking too l ate to 

completely cure the s e ller ' s  breacho It i s  then imposs ib l e  

for the s e l ler to comp l e te ly comply with the contract . How-

ever , i f  the buyer ' s  c omplaint i s  primaril y  in rel ation to 

the quality of the goods, the s e ller may s till be abl e  to 

deliver goods whi ch correspond wi th the contract even �hough 

delivery i s  l ate. The s e l ler shou l d  not have an unquali f i ed 

r i ght to cure after the date for delivery s ince this may b e  

unfair to the buyer . There may b e  circums tances where the 

l ate del ivery is o f  utmo s t  importance to him, where it i n  

effect amounts to a major bre ach o f  the contract . The U . L. I.S . 

and the U. C . C. sugge s t  two different model s  for trying to 

determine when a s e l le r  should be allowed to cure after the 

time for del ivery under the contract. The tes t s ugges ted 

by the UNCITRAL working group revis ing the U . L.I . S. 

i s, 

nThe s e l ler may , even after the date for delivery, 
cure any fai lure to perform his obl i g ations , i f  he 
can do so \vi thout such delay as \vi l l  amount to a 
fundamental breach of contract nor wi thout causing 
the buyer unreasonable inconvenience o r  unreason­
able expense, unless the buyer ha s declared a 
contract voi d  in accordance \vi th Ar ti cle 4 4 or 



-15 6-

the price reduced in acco rdance w i th Art i cl e  
45 o r  has not i f i ed the s eller that he will 
himself cure the lack o f  conform i ty . " 

On the other hand , the u.c.c. s.2-508 read s: 

w(l) Where any tender or d el ivery by the 
s eller i s  rej ected because non-conforming 
and the time for performance has not yet 
expired, the s eller may s ea sonably noti fy 
the buyer o f  his i ntention to cure and may 
then within the contract time make a 
c onforming delivery . 

(2) Where the buyer rej e c t s  the non-conforming 
tender which the s eller had reason able grounds 
to believe would be acceptable with or wi thout 
money allowance the seller may i f  he seasonably 
notifies the buyer have a further reasonable 
time to sub s t i tute a conforming tender . "  

Both o f  thes e  provis io ns were dra fted with commerci al 

as well as consumer s ales i n  mind� In p arti cular , the U . C . C. 

refers to the s eller's reas onable grounds to beli eve tha t  the 

goods would be accep table 11\vi  th or wit hout money allortlance . "  

This provides needed flexibil i ty i n  a commerc i al s ale where 

it may be re as onable for the s eller to a llow the buyer to 

repair the goods at h i s  expens e o r  to keep tl1e goods a t  a 

reduced pri ce. (The ·u.c.c. doe sn't actually g ive the s eller· the 

right to i ns i s t  upon thi s  but only allmvs him to tender con-

forming goods where he has reason to b elieve tha t  the buyer 

migh t  have ac cep ted the goods with some reimburs ement or 

p ayment of damages by the s eller . }  The u.c.c; put s too much 

emphas i s  on the seller ' s  reaso nable fores i ght and no t enough 

emphasis on the ac tual cons equenc e s  of the s eller's defective 

delivery. In cons umer trans actions whatever the na ture of the 

s eller ' s  fores igh t, the buyer ought no t to be for ced to a ccep t 

any cure which le aves him wi th performance subs tantially short 
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o f  what he expected or which puts him to unreasonable incon­

venience o r  expense .  

Ano ther way o f  expre s s ing the same pos ition woul d  

b e  to s ay that the s e l ler has an uncondi tional righ t  to cure 

both before and after delivery . However , wha t  amounts to a 

cure would have to be de fined in s uch a way that the ulti­

mate performance by the s el ler does not fal� s ub s tantially 

below wha t  was provided in the contract. Whi l e  this p rovides 

a more generali zed formula and perhaps a more accur ate use 

of the term cure , i t  tends to confuse dif ferent kinds o f  

breaches by the s el ler which should be dis tinguished. 

We s hould di s tinguish between breaches re l ating 

to tlie qua l i ty of the goods and thos e  relating to the time 

and manner of delivery. I f  the breach rel ates to the quali ty 

o f  the goods, cure should require tha t  the de fect b e  completely 

corrected. In consumer transactions, unlike s ome commerci al 

trans actions, the buyer wi ll s eldom be in a better pos i tion 

to cure than the s e l l er. Even in the cas e o f  the s al e  o f  a 

large item to a remote, spars ely populated region , i f  the 

s eller has difficulty arr angi ng local repairs at the buyer ' s  

res idence �he di fficulty wi ll be j us t  as great for the con­

s umer buyer . Unlike the cas e  of commerci a l  s al es , the s e ller 

should be under some respons i bi l i ty to provide local s ervi cing 

or, i f  not , some res pons ibi l i ty for effecting the cure by re-

placement from his location. That i s , he ought no t avoid 

hi s obligation to cure s imp ly becaus e the buyer is located in 

a remote area. lvhile i t  might be theore ti c a l ly eas ier for the 
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buyer wi th local contac ts and more famil i ar i ty with l o cal 

tradesmen to arrange repair, tr�9 obligati o n  should never be 

thrus t upon him. Nothing i s  more frus trating for consumers 

than to have their s e l lers pass off thei r  c omplaints and to be 

told to s eek redres s from third parties . This i s  true even 

i f  the seller does not deny ultimate respons ibi l i ty for 

reimbursement . 

On the other hand, when the b reach relate s  to the 

time of del ivery, i t  is impos s ib le for the s e lle r  to curee 

Moreover , i t  wi l l  often be very d i ffi cu l t  for him to cure 

b re aches o f  quali ty within the contr ac t  time for delivery. 

It i s  not unfair to require a cons umer buyer to accept an 

original or cured tender pas t the time for del ivery unles s 

the buyer c an show unreas onable inco nvenience or expense. 

Such a requirement i s  a necess ary ingredient o f  a broad r i gh t  

t o  rej e cte Such a broad right to cure coupled wi th the re­

quirement of good fai th on the part o f  both parties and perhqps 

the requirement that the buyer spe ci fy h i s  compl ai nt so that 

the seller c an cure would go a long way to protect the sel ler 

agains t co ntrived and trivial reasons for rej ecti on. 

The second ques tion in relation to the s e l ler ' s  

right to cure is whether he should be allowed to cure even 

major breaches .  I n  di s cus s i ng thi s  matter the OntariG Law 

Reform Commis sion decided that the consumer should not be 

forced to accep t goods once there has been a s ubs tantial 

breach by the sel ler. Their reason seems to be that a 

purchaser w i l l  h ave his fai th in the reliab i l i ty o f  the seller 
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shattered and he should be enti tled to walk away from the 

contrac t .  That is 8 �vhen h e  buys a new appl iance whi ch cl.:�s 

not work , he ought to be abl e  to say tha t  he doesn't want 

a repaired applianceo This seems to go to unre asonab le 

lengths to pander to the irrational feel ings of consumers . 

It seems to distinguish between corrections made b e fo re the 

time of delivery and corrections made afte rwards . For exampl e, 

i f  after the goods come off the assembly line but before 

they leave the manufacturer!s premises the defect is dis cover e d  

and corrected , th e  pur chaser would h ave n o  comp l ai n t. More­

over, the suggestion does not seem to distinguish b e tween 

goods \vhi ch are repaired and those which are coml etely rep la ce d . 

Al l of the consumer's legi timate needs are suffic­

iently covered in the concep t o f  what is a n  e ffective cure� 

His legi timate interest is that i n  the end he w i l l  h ave a 

p ro duct \'lhi ch complies wi th the contra ct a t  leas t  as to quality. 

It really doesn't matter how grossly defe c tive the goods were 

when they were firs t  tendered as long as they are comp l e tely 

cured. For instance, i n  the sale of a ne\v T.V . ,  i n  the end 

i t  matters li ttle to the consumer v1hether the defect \vas a 

mal functioning fine tuner or a picture tube, as l ong as 

e i ther defect has been corrected by repair o r  rep l acemen t  

and the resnlting product satisfies the contract. O f  course , 

i f  the repaired T . V. does no t have the same quali ties as a 

new T.V. then the defect has no t been cured . 
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The Ri ght o f  the Buy er to Demand Cure 

As lon� as the buyer is give n  a broad r i gh t  to 

rej ect for any breach there is no need for a speci f i c  righ t  

to demand cure . Allowing the buyer to rej ec t  unless there 

has been c ure gives as much incentive as possible to the 

seller to effect a curec P rovidi ng a spe c i f i c  right tha t  the 

buyer could demand cure would give him nothing i n  addi tio n. 

However , i f  the righ t  to r e j ect is more limited , for example 

by allowing the buyer to re j e ct only for major breach es, a 

specific provision giving the buyer the r ight to demand cure 

of defects whi ch do not enti tle him to r e j e c t  may be approp­

ria�e. This is the model of the U.L.I.S. which allows the 

buyer to r e j ect for non-fundamental breaches a f ter there has 

been a demand for cure whi ch is uns atisfied� In effect the 

practical end result is much the same as giving a bro ad 

righ t  o f  r e j ection to the seller i n  the firs t  p lace coupled 

with a bro ad righ t  of cure. All this approach seems to d o  

is to make a description of the party's righ ts more comp lex . 
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�he S eller's Right to Receive No tice 

If the sel ler ' s  right to cure is to be e ffective as 

a practical matter there will need to be some provision 

requiring the buyer to give promp t  and specif i c  info rmation 

of defects . This wil l  b e  necessary to allow the seller to 

e ffec t  a cure . His abi l i ty to cure should not b e  prejudiced 

through unreasonabl e  delay by the buyer in cornn1un icating 

information as to the nature of the defe c t . 

There is no speci fic righ t  to notice o f  any defect 

in the existing law a l though the doctrines of Estoppel and Waiver 

may come to the aid o f  the seller. The u.c.c. has two sections 

designed to give the seller particular knowledge o f  the 

buyer ' s  obj ection. These are ss. 2 - 6 05 aLd 2 - 6 07 , the relevant 

parts of which s tate : 

01s.2-60 5 
( 1 )  The b uyer ' s  failure to state i n  connection 

wi th re j e c tion a particular defect whi ch is 
ascer tainable by reasonable inspec tion precludes 
him from re lying on the unstated defe c t  to j ustify 
r e j ection or to establ ish breach 

( a )  where the seller could have cured i t  
i f  stated seasonably; or 

(b) b e tween merchants tvhen the sel ler h as 
after re j ection made a request in 
wri ting for a full and final wri tten 
s tatement of all defec ts on which the 
buyer proposes to rely . 

( 2 )  Payment against documents made wi thout 
reservation o f  rights precludes recovery o f  
the payment for defects apparent o n  the face 
of the do cuments." 
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"s . 2-607 
(2 ) Acc eptance of goods by the buyer precludes 

r e j ection o f  the goods ac cepted and i f  made with 
knowledge o f  a non-conformi ty c anno t be revoked 
becaus e of it unless the acceptance was on the 
reasonable as s umption that the non-conformity 
would be s e as onab ly cured but acceptance doe s  
not o f  i ts e l f  impair any oth e r  remedy provided 
by this Artic le for non-conformity . 

{3) Where a tender has been accepted 

(a) the buyer must within a reasonable time 
after he dis covers or should have dis­
covered any breach notify the s el le r  o f  
breach o r  b e  b arred from any remedy ; and 

(b) i f  the cl aim i s  one for i nfringemen t  o r  
the l ike (sub s e c tion ( 3 )  o f  S ection 2-31 2 ) 
and th e  buyer i s  s ued as a result o f  s uch 
a b reach he mus t  so notify the s e l ler 
within a reasonable time a f ter he receives 
noti ce of the l i tigation or be b arred f rom 
any remedy over for liab i l i ty es tablishe d  
b y  the li tj gation� " 

Th ese sections are des igned to give the s el ler promp t  notice 

of any alleged defect i n  order to al low him to veri fy the 

bona fides o f  the buyer ' s  c laim and to take immediate corre c t-

ive s teps. The difficul ty with adopting them i n  their total i ty 

is that they pla ce fairly elaborate notice requirements on 

the buyer. Excep t perhap s  i n  an ini t i al period after their 

adoption, mos t  consumers \'lOuld not be aware of these notice 

requirements . In a cons umer tr ansa ction it s hould be enough 

to require the buyer to give notice o f  complaint wi thin a 

reasonable time after he has dis covered the de fe c t . Thi s  

notice s hould not need t o  be in any p ar ti cular form o r  wi th 

any part i cular degree o f  speci fici ty .  In addi tion8 there 

might be a general requirement that the buyer co-operate in 
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any attempt by the seller to curec This would include 

provi��ng additional information if requested to do so by 

the seller .  Th� consumer should not be precluded from 

subsequently alleging o ther defe c ts provided he g ives 

notice within a reasonable time after their discovery . 

There should be spec ific provision e i ther i n  the 

definition of reasonable time for not ic e  or as a 

qualification to it, that the consumer should always b e  

allowed t o  rejec t  i f  his delay in giving notice has not 

prejudiced the seller . 
145 

The Buyer ' s  Right to Reject under Existing Law 

In this area I have found i t  bes t  to put the existing 

law to one side and think anew abou t  the problem of whe n  a 

consumer ought to b e  allowed to r e j e c t . This is because our 

existing legal concepts are so fundamentally i napt for the 

task. Many of the i dentified specific di fficul ti es i n  our 

existing law are likely to be swept aside by any new approach . 

However ,  i t  may be useful to look at some of the fundamental 

di ffi culti es with our present concepts and to ca talogue some 

o f  the specific cri ticisms which have been leveled agains t  

them . From this discussion may come a clearer understanding 

of what fund amental notions i n  the existing law are s alvageable 

and wha t kind of changes are ne cessary to bring the l aw in 

line wi th what is thought to be the correct answer to the 

social problems involved . 
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In the first pl ace, our l aw is made complex by the 

duali�; o f  law and equ i ty which has survived the fusion of the 

Judicature Act and the codifi cation of sales law in the S ale 

of Goods Act .  A buyer can rescind in equ i ty ( but no t sue for 

damages) for innocent misrepresentation . He can a t  law 

reject goods for breach of more maj o r  terms called conditions. 

Whether innocent misrepresentation and the terms o f  the 

contract called c onditions are mutual l y  exclusive remains i n  

some doubt i n  Canada. While the common law r ight of rejct­

ion has been c odified in the Sale o f  Goods Act the equitable 

remedy o f  recission is not codified in any statute 

and i ts exact scope remains unclearo It i s  undecided whe ther 
146 

Lord Denning's attempt, probably for erroneous re asons, to 

equate the circumstances in whi ch the two remedies can be 

exercised will be a ccepted i n  Canadae 

At the very least1 there should be a fusion o f  

legal and equi table remedies . As we h ave a lready seen,if 

consumers are not to be made worse off thi s  i nvolves accepting 

the Court of Equi ty's atti tude towards the problem o f  parol 

evidence . That is,all statements made dur i ng the negotiation 

which were intended to be relied upo n  and give rise to legal 

consequences and whi ch have no t been superceded ought to form 

the basis of a consumer's c laim . How many categories are then 

necessary wil l  depend upon the answers to the previous dis-

cussion of whether the buyer should have different remedi es 

dependi ng upon the magni tude of the sel ler ' s  default . Whi le 
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the elaborate notion of statements inside and outside the 

contract may have been a neces�ary sophistry when Courts 

of �quity clung to the pretense o f  not contradic ting the 

common lawe such a schi zophreni c  attitude has no place i n  

any modern reform. 

If we turn to the legal remedies cod i f ied in the 

Sale of Goods Act, we d iscover gener al notions with some 

similari ties to b asic contract law c oncepts� 

In the general law of c ontracts , the law has long 

recogn i zed the distinction between breaches which allow 

the 11innocent " party to treat the c ontract as repudiated 

and less serious breaches which do not allow the innocent 

party to treat the contract as repudiated but only allow him 
14 7 

to claim in damages . Various expressions are used in 

different branches o f  contrac t law to d escribe the essence 

of this two-fold classi fication. For example, the issue 

is phrased as whe ther covenants are independent o r  

dependent, whe ther performance b y  one side i s  condition 

precedent to performance by the other , whether terms are 

conditions or warran ties , etc. What was somewhat uniqu� 

in the development of sales law was the shi f t  in the 19th 

century from basing this distinc tion on the nature of the 

breach to making the classification�priori . This shi f t  

was codi fied i n  the Sale of Goods Ac t. I t  i s  unnecessary 

to retrace this development here or to explain why it 

might be the natural outgrowth of viewing this classifica­

tion in terms o f  the implied intention o f  the parties at 
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the time they contracted. 

Along wi th this shift to class i fying the terms � 

prio ri there developed a tendency to genera l i z e  the pro cess 

of charac teri z ation . For examp l e , the implied co ndi tio ns as 

to merchantability and fitness. Thi s  me ans tha t  in relation 

to one o f  these two implied terms as to quali ty, the contr a c t  

i s  e i ther b roken i n  a serious way o r  not broken at a l l . Thi s  

process ignores the fact that goods o ften are only sli ghtly 

unmerchantable o r  only unf i t  in a minor way. The result o f  

these two 19th century developments whi c h  are cod ified in the 

Sale of Goods Act, is anomalous d ecisions which a llow extr eme 

remedies for very minor defect , yet allow only damages for 
148 

very serious breaches. 

S ome courts have recognized the prob l em and have 

emphas ized that the c l assificatio n  should b e  made i n  terms 
149 

of the magnitude of the breach. This is a d esirab le develop-

ment but i ts full scope is probab ly availab l e  only in relation 

to express provisions o f  the contr ac t . I n  relation to the 

implied te rms of the Sale of Goods Act i t  is di fficult to see 

how the courts can make the bre ach of an imp l i ed cond i tion 

a bre ach o f  warranty. That is , goods are either fi t for the 

purpose o r  not . I f  they are unfi t because o f  some minor defe c t , 

the Act has no provision \vhich \vould allow that to be consid-

ered a breach of warranty . 
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If the remedy o f  rejection is to be continued to b e  

confined to more ser�ous fai lures by the sel l er ,  the structure 

of the Sale of Goods Act wil l  have to be r evamped . Rather 

than attempting to c lassify the terms o f  the contracts, giving 

different kinds o f  terms different remed i es , the Act should 

distinguish between different kinds of breaches. This i s  

the structure o f  the u.c.c. and t h e  U . L . I . S. and has been 
1 5 0  

recommended by the Ontario Law Reform Commission , the 
151 

New Brunswick Consumer Pro tection Project 
152 

Saskatchewan White Papere 

and the 

The desirability of this shift f rom examining the 

nature o f  the term broken to examining the magnitude o f  

the breach and from general i z ing so that any breach o f  the 

imp l i ed term of merchantab i l ity must be serious, is not 

confined to consumer sales. This is a defect in the 

legislation which leads to just as anomalous results i n  

commerc ial transactions. 

At a more spec i f ic l evel the A ct creates some 

difficulti es and anomalies for consumers . - These difficul ti es 

relate to the duration of the buyer's r ight to rejec t. The 

Act provides that in the case o f  spe c i f i c  goods this is -lost 
15 3 

with the passing o f  title . Elsewhere , the Ac t provides tha t 

normal ly with the sale o f  speci fic goods p roperty p asses wh�n 
1 54 

the co ntract is made . The ne t effect is that the ri gh t  to 

rejec t is lost i n  mos t consumer sales at the time the contrac t  

is made, be fore del ivery and perhaps even b e fnre any inspection 

by the buyer. These provisions are undesirab le no t only 

because they make the buyer's right to reject an i l lus i on , 



-168 -

but al s o  more fundamel!tally b e cause they tie the.ri gh t  to 

rej ection to the p a s s ing o f  property. There should be no 

need to r epeat here the vo luminous commen t  whi ch d emons trates 

the di fficulty o f  tying the s ol ution to too many probl ems to 

the lump concept of t i tl e . Such a n  appro ach was r e j e cted i n  the 

·u.c.c., i s  not used in the U. L . I.S. and has been univers a l ly 

condemned by reformers in Canada. 

Alternative ly, the r ight o f  r e j ection i s  los t  by 

the buyer accepting the goods. Acceptance i s  defined in the 

Act i n  s.36 . The c oncept o f  accep tance has created s everal 

theoretical and practical problems� The mos t  impor tant 

practi c al problem relates to the relati onship b etween the 

definition o f  acceptance in s.3 6 and the provi s ion of s. 3 5  

relating to inspection . The Act i s  unclear as to whi ch 

section takes pre cedent. That is, does the buyer by accepting 

the goods within s . 3 6, los e  his r ight to reject even though 

he has not had an opportunity to inspect within s . 3 5 . The 
1 5 5  

case law indi cates that he can . This has been corrected by 
1 56 

speci fic s ta tutory amendment i n  Engl and. 

Apart from thi s  que s tio n, there are s evera l o th er 

more theore ti cal problems in relation to the defi ni tion of 

accep tance in s.3 6. For exampl e ,  s.3 6 (b } s ay s  the buyer shall 

be deemed to have accepted the goods when the goods have been 

delivered to him and he does in relation to the goods any 

ac t i nconsis ten t wi th the 0\'inership o f  the s e ller . The 

me ani ng of the phra s e  " i nconsis tent �ith the ownership o f  the 
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seller " is diffi cult to unders tand given the s tructure o f  the 

Act, s ince under the rules for the pas s i ng o f  property i n  

s . 21, property wi ll have pas s ed to the b uyer a t  the very 

late s t  when the s e l l er tenders conforming goods . At tha t  

point , at the la tes t the s e l ler i s  no longer the owner .  

When pre s s ed, the courts have overcome thi s  problem by in­

venting a concept of divided ownership . Finally, the whole 

notion o f  accepta nc e  i s  ambiguous becaus e the Act fai l s  to 

make clear whether i t  relates to the buye r  i ndicating tha t 

he a ccepts the goods as s atis fying ·the ·contr act o r  whether 

it is a broader concep t meaning that he accepts dominion 

and control over the goods under the contr a c t& 

I n  examining the s p�cifi c d i fficul ties and anomali e s  

for cons umers in relation to \vhen they los e the right to 

r ej ec t  under exi s ti ng law ,  we ought to dis tinguish bet"tveen 

basic pol i cy choi ces and difficul ties created by the exis ting 

legal concepts and legi s l ation . Moreoverp this p re s upposes 

s ome basic deci s ion about how broadly defi ned the·right of 

re j ection should b e  in the firs t place . Once tha t  i s  done 

i t  i s  submitted the pol icy choic es remaining are: (1) What. 

should be the role o f  inspection and, ( 2 ) what e f fect should 

the buyer ' s  inab i l i ty to return the goods in their oriqinal 

condi tion have . As the U.J,. I . S . demons tr ates , thes e  ques tions 

c an be ans�vered and the answers implemented in the law wi th­

out resort to a con fusing concept such as acceptance. 
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This identification o f  the pol i cy choices involved 

in desc rib i ng how long the buyer should have the righ t  to 

rej ec t  r ul es out delivery, use of the goods, or a ny uninformed 

s tatement by the buyer that the goods correspo nd as criteria 

for describing when the ri gh t  o f  rej ection is los t. These 

things i n  themselves are arbi trary cri teria . They are only 

signi ficant to �e extent that they re late to the question o f  

the opportunity and responsibi l i ty for the buyer to insp e c t  

and the question o f  whether the b uyer can r eturn the goods 

in their original cond ition. 

As we have already discussed1 whatever the rule should 

be in relation to commercial transactions, in cons umer trans­

actions the buyer should not be responsible for de fects whi ch 

he has not actual ly discoverede There should be no spe cial 

duty on the buyer to make a re asonab l e  i nsp e c tion . I f  the 

buyer could have discovered the defect on r e asonabl e  i nspe c t­

ion so could the se l l er . 

What is a more difficul t  question is what to do 

when the buyer discovers a latent defect after he h as used 

the goods for a considerab l e  l ength o f  time . I n  this 

si tuation the prob l em is more d i f fi cult because of the in­

abili�y of the buyer to re turn the goods i n  the o ri ginal 

condi tion plus the fact that he has received s ome p arti al 

use and enjoyment. We have already discussed in rela tion 

to the seller's fai l ure to give a good ti tle reasons why 

the buyer's partial use and e n j oyment might be i gnored . 
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There are reasons for rel ieving him of any need to accoun t  

for these benefits. This of course goes further tha n  the 

recommendation of other reformers. For example, the Ontario 

Law Reform Commis s io n  has s imply s ugges ted that a buyer ought 

to be a llowed to rej ect within a reasonable time o f  d i scovering 

the defect no matter when that occurs a lthough he should be 

required to pay for a ny benefits received. 

There areo of course, other minor variations between 

these two al ternatives and the present legal pos i tion which 

woul d  prevent the buyer from returning the goods and would 

confine him to a c laim in damages. 

157 
The Buyer ' s  Rights and Obligations with Res pect to Rejected Goods 

Section 37 of the Act leaves many questions with 

respect to the buyer ' s  rights and obl i gations over rej ected 

goods unanswered. This section p rovides tha t  " unles s other­

wise agreed, where goods are delivered to the buyer and he 

refuses to accept them, having the righ t  so to do , he is not 

bound to return them to the sel ler! but i t  i s  s ufficient if 

he intimates to the sel ler that he refuses to accept them . " 

Even though the buyer i s  under no obli gation to re turn the 

goods to the se l ler , c an he act as an agent of necess ity and 

sell the goods, espec ially if they are of a perishable nature 

or s ubject to rapid price fluxua tions? Al ternatively, may 

the buyer return or s tore the goods at the seller ' s  expense? 

Se condly , i f  the buyer has already paid for the goods, does 

he have some lien over them to enforce repayment? 
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These questions are specifically dealt with in the 

U.C.C. In relation to the firs t ques tions concerning the 

buyervs rights and respons ibili ties in the goods, sc2-60 2 (2 )  (d) 

codifies the common l aw po s i tion i n  obliging the b uyer a f t e r  

rej ection to hold the goods wi th reasonable care a t  the 

seller ' s  dispo s i tion for a time s uf fi c ient to permit the 

seller to remove theme S e c tion 2-604 allows the buyer to 

store the goodsu r eship them to the s eller or rese ll them6 

all at the s eller ' s  expens e. Finally, s.2-603 places s ome 

additional obligations on merchan t  buyers with res pect to 

··the dispo s ition o f  the disputed goods., 

The se provi s ions would form a suitable model for 

needed codification in Alberta. The con::iumer buyer ought not: 

to be allowed to refu s e  to take any s teps to pre s erve even 

rightfully rejected goods. For example, he ought not to b e  

allowed to leave them outside t o  be s tolen or des troyed by 

the elements. At the same time, a f ter giving the s eller 

reasonabl e  opportunity to give ins tructions for the return 

of the goods, the buyer ought to have a free hand to ship, 

store or sell the goods at the s eller ' s  expen s e . Of cours e, 

i t  ought to be made clear that the buyer ' s  obligations wi th 

respect to rejected goods are the same if they are wrongfully 

rejected. (This problem only ari s e s  under the u.c.c. becaus e 

the seller no longer can sue for the price i f·property 

pas ses or the time for payment has arr ived . The s eller can 

only sue for the purchase pr ice if the goods have been 

accep ted ) . 
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I f  the re j ec ted goods have been paid for the Ac t 

gives the buyer no r i gh t  in the )Oods s imilar to the unpaid 

seller ' s  r igh t of li en . Nor has s uch a r i gh t  been recog-
15 8  

ni zed by the case law . On the o ther hand , the u . c.c. provid e s  

i n  s . 2-7 11 { 3) ��a t  " on rightful rej e ction o r  j us ti f iable 

revocatio n o f  a ccepta nce the buyer has a security intere s t  

in goods in h i s  poss e s s ion or con trol for any p ayments made 

on their price and any exp enses reasonably i ndurred in the i r  

inspection , receip t r  transportation ,  care and cus tody and 

may hold s uch goods and res ell them i n  like manner as an 

a ggrieved s eller ( s . 2 -70 6 ) . "  Of course ,  it mus t  be remembered 

that the buyer can h av e  the equivalent of a lien by s imply 

accepting the goods rather than rej ecting , di spos ing o f  them 

and claiming any d amages . Hmvever , ther e  may be s i tuations 

in whi ch the buyer doe s  no t want to dispo s e  of the goods but 

does not want to re turn pos s es s ion to the s eller until he 

has been repaid .  I n  o ther \vords , the value to the consumer 

buyer o f  such a lien is  no t that i t  would be the firs t s tep 

to an ultimate dispos i tion of the goods but rather i t  lies 

in the inconvenience thi s  may cause to the seller . S ince the 

seller \vill have ul ti mate re spons ibili ty for the goods it 

wi ll put some pres s ure on h im to repay the purch a s e  price i n  

order to regain pos s e s s ion quickly . I f  such a right were 

given to buyers who ri ghtful ly re j e c t ,  I would recommend that 

it be co nfi ned to a lien for any par t  of the purch a s e  pric e 

paid . I would no t extend it to any claim for consequential 

damages . 
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C .  Damages 

Gener al Principles 

The Sale o f  Goods Act has i n  general codified the 

common law principles covering the measure o f  damages for 

breach of contrac t .  The comp le te nes s and fel i c i ty o f  this 

codi fi cation wil l  be examined i n  deta i l  l a ter f but for the 

pres ent i t  is adequate to s ay tha t  the Act b ro ught no change 

· in the common l aw .  The l ong s tanding general p ri ncipl e  i n  

measuring contractual reco very i s  t o  put the " innocent p ar ty "  

in the s ame pos i ti o n  a s  i f  the contract had been p erformed 

according to i ts terms . Thi s  general princip l e  is of cour s e  

mis le ading unles s i t  is  immedi ately quali fied by the fore­

s eeabi l i ty limi tation enurnera 5_�� by the Court of Exchequer 

Chamber i n  Hadley v .  Baxendal e  and more recently restated by 
1 6 0 

the House o f  Lords in the Heron I I . Even wi th thi s  limitation 

however , the l aw goes much beyond s imply al lowing the return 

o f  the purchase pric e to the buyer for the s e ll er ' s  breach . 
161 

To us e the oft ci ted clas s i f i cation o f  P erdue and Ful ler , the 

l aw protects the buyer ' s  expectation ,  reliance and res tit-

utionary interest w i thin the general l imi ts of the p ar ti e s ' 

reasonabl e  · fores ight. Whi l e  a buyer w s  l i ab i l i ty under a s al e s  

contra ct wi ll near ly always b e  l imi ted to the purchase price, 

the s el ler ' s  liabi l i ty may be far in exces s  o f  the price and 

out of al l proportion to any profit the s e l ler expec ted to 

make . When this is coup led \vi th the s tr i c t  l i abili ty nature 

of the s e l l er ' s  obligations it is not surpris ing that s e l l ers 
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regard the normal meas ure o f  damages as unfair and a ttempt 

to res trict them at every opportunity o 

The bas i c  ques tion which has to b e  a sked i s  whe ther 

the exis ting law i s  not too generous i n  mea su ring the buyer ' s  

damages . Would giving consumers additional protection and 

increas ing their opportun i ty to claim breach o f  contract 

put the balance too far in the buyer ' s  favour ?  P erhaps in 

exchange for increa si ng the opportunity to complain , the 

consumer should be limi ted in the amount of any d amage 

recovered . 

There are s everal pos s ible al ternatives to the 

rather generous mea sure of damages g iven by the exis ti ng l aw .  

One would be to confine the buyer to the return of s ome. p ar t  

o r  all o f  the purch a s e  price . This would b e  a codif i c ation 

of the almos t univers al a ttempt by s e llers . to l imit· their 

li ab ility by contract to the repair or replacement of the 

goods supplied . A variation of thi s  approach would b e  to 

allow the b uyer some multiple of the purch as e  price . 

A s econd approach would be to remove claims for 

mere personal i n j uries from the area o f  s ales law altogether 

and to treat them s ep arately either as part o f  the general 

law o f  negligence o r  as part of some firs t party public or 

private accident insurance s cheme . I n  relation to consumer 

s ales these are the kinds of consequential damages whi ch are 

likely to be large and out of proportion to the purchas e 

price or the s eller ' s  anticipated profi t .  They are the kinds 
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of cons equential damages which the s eller i s  interes ted i n  

avoid��1Sf i n  a cons umer trans action . �·fuatever the ultimate 

des irability of tr e s e  firs t two alternative approaches would 

be in terms of the mos t  e conomic allocation o f  r i s k  and mos t  

desirable means o f  accident prevention , their implementation 

without an alternative compens ation s cheme in place would 

be a retrograde s tep . 

A third pos s ibility would b e  to allow consequential 

damages bas ed on faul t  while continuing to allow the r e turn 

of p art o f  all of the purchas e price b as ed on the s eller ' s  

s trict liabili ty to pbserve the contract terms . While this 

approach would als o  remove many anomalies tha t  exi s t  i n  our 

complex sys tem of contrac� tort , and insurance l aw for com­

pensating accident victims , to the extent that i t  would reduce 

the total compens a tion available to victims without any 

alternative compens ation s cheme in place , i t  too would b e  a 

retrograde s tep . 

All o f  the s e  s ugges tions to l imit the buyer ' s  re­

covery , especially as they relate to compens a tion for personal 

i n j uries , are contr ary to the recommendations of many reforme r s . 

There have been repeated sugges tions that· manufacturers , a s  

well as re tailers , should be s trictly liable in contract for 

personal inj uries wi thout opportuni ty to disclaim . S uch 

s tric t  laibili ty is quite openly recommended a s  a means o f  

guaranteeing that accident vic tims will receive compens a tion . 

At the s ame time i t  attemp ts to put liability o n  tho s e  

parties who are in a pos ition t o  minimi ze the s e  accidents 
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through appropriate methods o f  accident prevention . · A s  
1 63 

calabresi has d emonstra ted , these s chemes may no t. be 

the mos t  efficient way o f  a ccomplishing the d e s ired resul t . 

However , i n  the absence of some general s cheme such a s  tha t ·  
i 64 

suggested by the Woodhouse Committee i n  New Z e aland , 

they are s teps in the ongo ing pro ce s s  of providing more 

comprehens ive accident compensation . 

In this d i s cus s io n , we should keep i n  mind the f a c t  

tha t  mos t consumers w claims will be f o r  p ar t  or all o f  the 

purchase price c A claim by a consumer for consequential 

damages will be relatively rare . Unlike the commercial b uy e r  

who intends to use the goods for res ale o r  i n  some profit-

maki ng way , his consequenti al damages are not l ik ely to be 

for economic lo s s . Ra��er they are likely to be res tri cted 

to claims for personal i n j uries caused by s ome defect in the 

goods sold . 

We should also keep in mir1d the l imiting e ffect o f  

the foreseeability tes t  i n  Hadley v .  B axendale . With thi s 

limitatio n , buyer ' s  damages are not so open ended as would 

firs t appear and should allow the s eller to take any neces s a ry 

protective s teps . Thus in a consumer trans action , the s e ller 

can wi th i n  rough limits take appropriate s teps to minimi z e  

the ··danger o r  spread the risk through e i ther i ns urance o r  h i s  

pri cing sys tem . 

Given the nature o f  the consumer ' s  likely cons equen-

tial damages , no change is recommended in the general 

principles us ed in as s e s s ing his damage s . While the mo s t  
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des irable approach wo1 tld be to have a univer s al . scheme for 
. 

compens ating accident vic tims regardl e s s  of fault or c aus e ,  

until s uch s cheme is devis ed no s teps s hould b e  taken to re­

duce available compens a tion . 

The Exis ting Codification of the General P r inciples 

The Act does not have an exhaus ted enumeration of 

the s ituations where the buyer can claim darnage s c S ec ti on 5 1  

p rovides the buyer with a remedy when the s eller re fuse s  to 

deliver the goods and s . 5 3  p rovides a remedy for breach of 

any cond i tion when the buyer is obliged to keep the goods & 

Thes e  two s ections do not expre s s ly cover righ t fully r e j e cted goods 

whi cr is us ually treated as the equivalent of no delivery a t  

all . In addition these two s ections codi fy only the f ir s t 

branch of the Hadley v .  B axendale rule . Howeve r , the s e c ond 

bran ch is codified in s . S4 (a )  whi ch s tates � at " no thing in 

this Act affects the righ t  of the buyer or the s eller , ( a }  

to recover interes t o r  special damages in any case where by 

law intere s t  or special damages m;�y be recoverable n .  Special 

damages ( contrary to its modern meaning ) i s  the old e xp res s ion 

for the damages due to special circums tances communic ated to 

the s eller within the second rule o f  Hadley v .  B axend al e .  

I n  any event , the tendency o f  modern c as e s  is  no t to d i s -

tingui sh between the two br anches of the rules in H adley v .  

Baxendal e ,  but to s ee them as two particular applications of 
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th e  s ame general principle . Moreover , the twc s e c tions 

provide prima faci e rules whi ch o nly c over rightfully r e j e c ted 

goods and cas e s  o f  late delivery . 

S ections 5 1 , 53 and 54 of the Act ough t  to be r e-

drafted to more a ccurately a nd comprehens i vely cod i fy the 

general principle s . How thi s  might be done will b e  dis cus s e d  

after some more p articular ques tions r elated to damages h ave 

been examined e 

Foreseeability 

The rules in Hadley v .  B axendale ( especi ally the 

firs t  rule with i t s  reference to los s  " directly and 

naturally resulting in the ordinary c our s e  o f  events from 

breach o f  warranty " )  are prol ably more often expres s ed i n  

the language o f  Lord Jus tice Asquith f rom Victoria Laundry 
1 65 

Ltd . V c  Newan I ndu stries Ltd . , than they are in their 

original natural law language . Lord Asquith 6 s  enumeration 

in the Victoria Laundry case was the supj e c t  of much 

discuss ion in the recent Hou s e  of Lords case of the Heron I I . 

There the various law lords played a kind o f  logomachy in 

deciding whether the true test was that o f  " seriou s  

pos sibility n , " real danger " o r  " o n  the card s "  a s  preferred 

by Lord Asquith in Victoria Laundry , or whether it should 

be a " very substantial degree of probabili ty "  or no t 

" unlikely to oc cur " as preferred by Lord Re id in the 

Heron I I . In addition , several of the l aw lords d i s cu s s ed 

whe ther the tes t  o f  fore seeabi lity wa s the s ame 
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in mea suring �amages �n contract and tort . The que stion 

that results from this case law aevelopmen t  is whe ther the 

relevant test can be expressed more accura tely than that 

found in s . Sl ( 2 )  and 53 ( 2 )  of the Act e  I n  any r e s tatemen t  

some attempt should b e  made t o  incorporate the s ec ond rule 

in Hadley v .  Baxenda le which i s  rather obscurely codified 

by s . S4 ( a )  of the Act .  One pos sibility whi c h  more 

a ccurately reflects the test used in the c a s e  law would 

be the followi ng : 

" The measure of damages i s  the e stimated los s whi ch " 
having regard to the s eller ' s  knowledge o f  all the 
circums tance s , h e  ought to fores ee a s  likely to 
resul t  from his bre ach o f  contract ., "  

Thi s  covers both the o rdinary c i rcums tance s  o f  the 

firs t rul e and the speci al c ir cums tances covered i n  the s e co nd 

rule of Hadley v .  Baxendale expres s ed i n  terms of the s eller ' s  

fores ight rather than in terms o f  los ses whi ch "directly and 

naturally result " . 

A more detailed model i s  found i n  s .. 2- 7 1 5  o f  the 

U . C . C . Thi s  provision enumerates s ome o f  the typical, incidental 

and cons equenti al damages that a buyer i s  likely to s uffe r .  

I t  wi l l  b e  no ti ced hm..rever , tha t mos t  o f  thes e  are damages 

that a commercial r ather than a consumer buyer would s uffer . 

Section 2 - 7 1 5  reads : 

" ( 1 )  Incidental damages resulting from the s eller ' s  
breach i nclude expens e s  reasonably i ncurred in 
inspe cti o n ,  re c�ip t ,  transportation and care and 
cus tody o f  goods righ tfully r e j ected , any c ommer­
cially reasonable charges , expens es or commis s ions 
i n  conne ction with effecti ng cover and any o ther 
reasonab le expens e inc ident to the delay or o ther 
bre ach . 
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( 2 )  Cons equenti al damages res ulting from the 
s e l ler ' s  breach include 

( a ) any lo s s  resulti ng from general o r  
p�rti cular r equi reme nts and needs 
of which the s e ller at the time o f  
contr acti ng had r eason to know and 
which could no t reasonably b e  pre­
vented by cover or o therwi s e ; and 

(b) inj ury to perso n or property proximate ly 
res ul ting from any breach o f  war ranty . "  

The Market Price Tes t 

Sectio ns 51 ( 3 )  and 5 3 (3 ) provide two s imil ar , 

although not identica l , prima f acie rules for meas uring the 

buyer ' s  d amages . As w e  have already seen r even though they 

are narrowly worde d , s . 51 a nd 5 3  have been app l ie d  mor e 

genera l ly . S e c ti o n  5 1  i s  appl i e d  to a l l  cas e s  where the 

buyer has no t re ceived the goods either through the s e l l er ' s  

re fusal to del iver or becaus e the buyer h a s  r i ghtful ly re j e c ted e 

On the o ther hand , s . 5 3  has been app lied more g enera l ly to 

all cases where the s e l ler h as breached the contr ac t  but the 

buyer i s  forced or has e l ected to keep the goods . 

The prima facie rule e s tabl i s he d  in s . S l provide s 

a re la tive ly s imp le te s t  fo r mea s uring the buyer ' s  d amages 

whi le at the s ame time reflecting his obl i ga tion to take 

reasonabl e s teps to mi tigate his d amages . Thi s  means a 

reasonable buyer ought to go out to the market p l ac e  and 

buy s imi l ar goods in subs ·ti tuti on . S e c tion 5 3  o n  the o ther 

hand i s  no t bas ed upon any notio n of mi tig ation .  I t  i s  no t 
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imagined that a buyer forced to keep the goods wil l  a c tually 

sell them and buy o ther goods i n  substi tution . I n  fact p 

unl ike s . 5 1 ( 3 ) 6 s . S 3 ( 3 )  does not make exp re s s reference to 

the marke t  pri ce . I ns tead the reference i s  to the di fferenc e 

between the value of the goods at the time o f  delivery " to 

the buyer " and the value they would have h ad i f  they had 
\ 

answered to the warranty . In spite o f  what s e ems to b e  a 

s ub j ective reference to the value of the goods to the buyer , 

the cas e l aw interpre tation o f  s . 5 3 ( 3 }  has u s ed the ob j ective 

s tandard of the difference in market val ues . Thi s  provides a 

more readily ascer tainabl e  measure of damages but does not 

neces s ar i ly reflect the buyer ' s  particul ar damages . 

S e ction 5 1 ( 3 )  which provides the prima facie rule 

when the s e l ler has fail ed to del i ver is in p aral lel terms to 

s . S 0 { 3 )  whi ch provides the p rima facie rule where the buyer 

wrongful ly neglects or refuses to accep t  the goods . These 

two prima facie rules are based upon par al lel obligations to 

go i nto the market p l ace and either buy or s e l l  in s ub s ti tuti o n . 

The two pro vis ions have created s everal par ti cular probl ems 
166 

for the courts and have been the s ub j ect of e l abor ate analy s i s . 

The problems include the meaning o f  avail able market , the 

place of the marke t and the time o f  the market price . Many 

o f  thes e  difficulties cou ld be avoided by redraf ting the 

prima facie rules to provide more flexib i l i ty and to re-emphas i ze 

the bas i c  principl e .  Wha t is required i s  that the innocent 

party make reasonable attempts at subs ti tution in the marke t 
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p lace . There i s  no need for any particular ki nd o f  market ,  

nor does he nece s s ar i ly have to b uy a t  any particular l:J..ine 

and place as long as he has made reasonabl e  a ttempt s  to get 

the bes t price . I n  a consumer transaction ,  there s hould b e  

a large degree o f  tolerance in j udging the buye r ' s  a c tual 

conduc t . That i s 8 i f  he has gone o ut and b ought goods i n  

s ubs titution , the onus s hould be o n  the s e l ler t o  show tha t  

his conduct was unreasonab le . The particul ar bargaining 

pos i tion of consumers , their knowledge and the sources 

available to them , ought a l l  to be taken into account in 

j udging the buyer ' s  reasonabl enes s .  I f  the s e l l e r  h a s  been 

given a broad r ight to cure by supplying goods in s ub s ti tution 

hims el f , it may no t b e  unreasonable to provide tha t  no pur­

chase in s ub s t i tution by the consumer should be unre asonab le 

unles s the s e ller can prove bad faith . Bad faith migh t  i n­

volve a re fus a l  by a cons umer to follow the advice o f  the 

seller as to where s ub s t i tute goods migh t  be purchas ed . As 

a t  pres ent , there should be no need for the buyer to actua l ly 

b uy goods in s ubs ti tution . Indeed , a consumer may not be 

abl e  to af ford to do so wi th out fir s t  recovering from the 

o ri ginal s e l ler . Where the buyer has not acutally covered , 

h i s  damages shoul d be the additional cos t o f  taking r e as on­

able s teps to buy o ther goods in s ubs ti tution . Once agai n ,  

i f  the tes t i s  worded broadly enough , the particul ar problems 

il l ns trated in the cas e law s uch as the meaning o f  avai l ab l e  

market and the time and p l a c e  of the marke t  can b e  avoided . 
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D .  Res tituti o n  

No desc ription o f  the consumer buy e r • s  remedy o f  

damages where there has been failure o f  delivery o r  righ tful 

rej ection would be complete wi thout some exami nation of his 

res ti tutionary remedy res erved by s . S 4 (b )  o f  the Act .  Even 

though s . 5 1 ( 3 )  speaks of prima facie rul e  for measuring 

damages , in mos t cons umer transactions the b uyer wil l  be 

content not to cl aim damages at all .  Instead h e  will b e  

s atis fied with the recovery o f  that p ar t  o f  the purchas e  price 

that he has already paid or wi th the right not to h ave to 

p ay . This s tric tly speaking is no t a c l aim in damages a t  

all and there i s  s ome doubt as to whether the cl aim for 

damages wi l l  pre c l ude the re s ti tutionary remedy . There doe s n ' t  

s eem to be any practi cal reason why thes e two things should 

be mutually exc lus ive , although there have been theoreti cal 
1 67 

diffi culties s ugges ted in their compatab i l i ty . 

Any recl as s i fi cation of consumer s ales l aw ought 

to try to s impl i fy and amalgamate thes e  various remedies . 

The provi s i on wh ich drew toge ther the buyer ' s  remedies mi�h t  

read : 

"Where the se ller \vrn ngful ly refus e s  to deliver 
goods to the buyer or 't-There the buyer has 
r ightfully rej ected ( keeping in mind the se ller ' s  
ri ght to cure \vhi ch coul d be referred to in a 
cro s s -re ference ) the buyer i s  t�nti tled to : 

( 1 )  re turn o f  any p art o f  the p urchase price 
already p a i d. and to re fuse to pay any 
par t of the price unpaid ; 

'\ 
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( 2 )  any additional cos t actually incurred 
by the purchase of goods in s ubs ti tutio n  
unless the s e l ler can p rove that such 
cover was made i n  bad faith or the 
reasonable cos t which are likely to be 
incurred by the buyer p ur ch as ing goods 
in subs ti tution in good fai th ; 

(3 ) any addi tional damages whi ch having 
regard to the s e ller ' s  know ledge o f  
a l l  the circums tance s , he ought to 
foresee as l ikely to res ul t  from h i s  
breach of contrac t = "  .... 
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XV o  S e l lers ' Reme d i e s  

In troduc tion 

Neithe r the On tario La''' Re form Commis s ion Rep ort 

nor the Ne\·J nruns\v-i ck Report of the Cons umer Prote ct ion P ro j e ct 

dealt v.rit h  s e l le rs ' reme dies e  Thi s  area may have been out-

s i de the terms o f  re ference of the s e  reform bodies because 

mos t  of the i denti fied abuse s  o r  shortcomings in the exi s ting 

law are in the area o f  credit s ales . Whi l e  this may be s o , a 

cash s e l le r ' s remedies c annot be completely i gnored for two 

reasons . Firs t ,  any identi fi ab l e  short c oming s in the e xi s t -

ing la�·.r o ught to b e  corre ct e d  and , a s  much a s  pos s ible , the 

la\•l relating to a cash s e l le r ' s  remedie s  ought to be ass imi l a -

ted ,..,ith the law re latin g  to credit s e ller ' s  remedi e s . Thi s  

may not be enti re ly pos s ib le unt i l  after there has been a ful l 

examination o f c on s ume r c redi t l at·J e S e cond " i f  the Institute 

accepts the r e corr.me n dation ma de in the introductory part o f  

this report to have a comp rehen s i ve c on s umer code which does 

not depend on the S a le o f  Goods Act , i t  is nece s s ary to decide 

whether the s e l l c r 1 s  rem2 d i e s  found i n  the Act should j ust he 

dupl i c ated vli thout amendmen t in the c on s ume r code . 

1�8 
The Present Law · 

The s e l le r ' s reme d ie s have t radi t i cn a l ly been divided 

into rc <t l  ( in rem) and pe rs on c>. l  ( in per.:; on am) rcme cl i t:s . The 

real rcmc J i c s  a rc the s e l le r ' s s e l f -he lp rcme d j c s  ag<tin s t  the 
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goods thems e lve s o They include the unpaid s e l l e r ' s  lien , h i s  

right of res a le and h i s  ri ght to stop in tran s i t  i n  the eve n t  

o f  t h e  b uye r ' s insolvency c The pers on al remedie s o n  the o ther 

h and invo lve the s e l ler ' s  right to s ue for e ither the purcha s e· 

price or for damage s o 

In the exis ting la1;.r , the nomenclature and concep t s  

involved in both the se lle r ' s  rea l  and pers onal remedies are 

connected with the concept o f  prope rty and its pas s in g .. Wha t -

ever cha�ges in s ub s t ance are made to the s e l ler ' s  real remedie s , 

much clarification could be obtained by defining the s e l l e r ' s  

right �'li thout regard to tit le . The pres ent Act p rovide s  

s eparately for the real remedie s  avai lable t o  a s e l l e r  once 

property has pas sed to the b uyer on one hand and those avai l -

ab le \·7hen property has n o t  pa s s ed on the o ther� In fac t e the 

term lien is only appropri ate when the b uyer h as become the 

owner of the goods . Although s ome doubt has been raised by 
1 6 9  

P rofes sor P .  S .  Atuj a h  because o f  v:rhat appear t o  be an over-

s i ght in the Act , the remedies avai lab le to the se ller in 

e i ther s i tuation are the s ame; . To remove any lingering doubts 

and to emph� size that t:1 2 s e l le r ' s remedy depends upon pos s e s -

s i on rather than title , the s e l ler ' s  re a l  remedies should be 

re ferred to as a ri ght to withhold de livery and re se l l .  

Real Remedies 

'l'he rc are three s c! p a r at e  re al reme cics m�n t i on e d  i n  

th e l':.ct : lien 6 �3 top�1 u.gc in tru.nsi t u ,  and right to re s e l l . Q f  
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the se three , on ly the unpaid s e l le r ' s  l i en · and righ t  to rese l l  

are of much s i gn i ficance in con � ume r  trans action s . The unp aid 

s e l ler ' s  right to s top in t rans it on ly a ri s e s  on the ins olvency 

of the buyer e  E ven in a c omme r ci a l  setting it i s  invoked very 

infrequent ly . Of the remaining t";·To rea l  remedies i t  should 

be n oted that the se ller ' s  right t o  a lien , e speci al ly · in a 

con s urn�r trans action , i s  not s i gn i fi cant in its e l f .  Rather 

its use f u lnes s  to the s e l le r  lies in the fact that i t  i s  the 

first step in his exerci se o f  h i s  right to res e l l . Both rea l  

reme dies are limited in s cope e They are n o t  avai l ab le for 

any bre ach by the buye r s  I n s t e ad , they a re. available ·t o  an 

unpaid se l ler un t i l  " p ayment or tender o f  the pri ce " .  

A large nurrber o f  p articular i s s ue s  have been identi-

fie d  in conne ction \..ri th the unpaid s e l le r ' s  ri ght o f  l ien and 

res ale . :�ot a l l  of these i s s ue s  have been res o lved by the court 

and those that have , have not ahvays been s ett led very s at i s -

factori ly . r�any !1ave litt le s i gn i fi cance for con s ume rs ., I n  

an y  event , they could n ot b e  covered b y  leg i s l ation without 

the le gi s lation b e coni n g  too lc�ngthy and comp lex . The s e  
-

i s s ues should be le ft to the courts and only more general 

i s s ue s  cove red � 7  any new l e gis lation . 

One bas i c  is s ue i s  ,.,heth e r  the unpaid se l l e r ' s  rea l  

remedie s  s!1ould be extended or rcs tri ctec:! ;  for example , should 

t�1e S (� l lc r  have t1 re t! l  rernc: c"!y agains t  the gooc s for more than 

j us t  t �1c �'urch a s c  p r i ce ?  Should he b e  ab le t o  look t o  t!lC 

goods for an y con s ef1uc>n t i tl l  dnmage s ?  S hould he be ahle to 
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rese l l  for othe r kinds of b reaches by the b uyer b e s i de s  fai l ­

ure tv p ay the p ri ce ? 

In the absence o f  any evidence that se l l e r� do not 

have e ffe ctive reme dies noVT 6 an extensi on of s e l f -h e lp reme d i e s  

is not recornmended o The only j ustifi cation for s u ch s e lf-h e lp 

remedies i s  that they in fact reduce the l i ab i lity of the b uy e rs 

by providing _ an inexpens ive and expeditious remedy to the s e l ­

ler Q  There i s  n o  point i n  providing ·for e laborate j udicial 

proceedings if they wi l l  go by de fault an��ay and only add t o  

the consuming buye r '  s ultimate l i ability . 

On the other han d ,  it is only i f  the s e lle r p s  s e l f­

help reme dies are con fined to ci rcumst an ce s  where he i s  unpaid 

that they are at all fai r  to the buyer .. In these ci�-cums tances 

the c laim of the se l ler i s  liquidated and not a matter o f  di s ­

pute . I f  the re is s ome de fe ct in the goods whi ch has p rompted 

the buyer to "l.'lithhold payment he \'ri l l  wa..J.t the s e l le r  t o  res e l l  

the goods e I n  fact , h e  Hi l l  not us ual ly t.-1ant any respon s ibi l ­

ity for them and "I.V'i l l  be attempting to re j e ct them . In other 

ci rcums tances , the buye r may no longer b e  abl e  to p ay for the 

goods . ile re , re s a le may be j us ti fi e d  by the s e l ler i f  it i s  

the cheapest way o f  compensating the s e l le r .  Even in thes e  

ci rcumstan ces c are ful s afe guards have t o  b e  b ui lt into thi s  

right t o  b e  sure that i t  doe s  d o  j ustice to b oth part ie s  and 

i s  not e ithe r an in terrorum \·m apon for the s e l le r  g iving him 

no re al compen s ation , or one that give s  the s e l le r  compen s ation 

at un acccpt a1J l e  cos t to the buy e r .  IIO\'Tevcr ,  t o  extend the 

s e l ler ' s  s e l f -he l p  reme dies to un liquidated c l aims \·There the 
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amount is a mat t e r  of dis p ute or to circurnsta�tces where the 

pri ce is n ot yet due would un fairly p ut the initiat ive Ln the 

buyer .  By exe r...:i s ing se l f -he lp , the s e l l e r  could uni later ­

ally quantify h i s  damages th rus t in g  the b urden o f  initiating 

li ti gat i on to s e ttle any dispute on t h e  buyer .  The res ul t  i n  

con s ume r tran sa ctions "vould like ly be that no such liti gation 

would be initi ate d and any abuse would go uncorrected .. 

The s e lf-he lp remedies of l i en and res ale provi ded 

by the S ale o f  Goods Act exis t  on ly as long as the s e l l e r  

remains in pos s e s s i on o f  the goods o One o the r ivay in "�;vhich 

the s e l l e r ' s  remedy might be extende d  would be to gi ve him 

the right of res ale even a fter the goods h av� been de live re d .  

S uch a right c an nou be obt ained h y  a s e ller through s ome 

security device s uch as a condi tional s ales cont ract or c:1.atte l 

mortgage . It i s  not a s at i s factory respon se to argue that a 

s ecurity devi ce s uch as a c ondit ion a l s al e s  c on t ract hns been 

b argaine d  for or agr�ed to !Jy the con s um:::r c In r;� ali ty , he 

has n o  ch o i ce in the matte r if he wants the goods be fore p ay­

ment . 

Whe the r h e  ge t s  the goods ,.li th or without a ri ght 

of repos s e s s i on by the s e l le r  is a matter �ict ated by the s e l ­

le r and his b us in e s s  p ra ct i ce s . However , the fact th at s e l le r s  

fre'!Ucntly an c1. un i la t e r u l l:,.' ;) rovic1.e for s uch se l f -he l p  i s  n o  

re a s on fo r grnnting i t  a u t oma t i c a l ly by the l aw .  At t�� vo r ,  

leas t , t11e n e e d  t o  �> rov i dG f o r  s uc:1 se l f- �lc lp in the s a l e s  con ­

t ra ct !1 a s  marg i n a l  va hw in mak ing the con :-: um� r m·:a rc o f  v:1 1 at 
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rights the seller will have. IIO\'Tever, more fundamentallv the 

onus st�ould be on those 'vho advocate an expansion of unpaid 

seller's self-help remediese They are notoriously subject 

to abusee They should not be extended without clear demon-

stration of neede 

If the seller's real remedies are not to be broadened, 

is there any reason for them to be restricted? There have been 

many studies of the seller's real remedies in credit sales, but 

very little examination of the seller's real remedies in a cash 

sale8 ioe�, the remedies given by the Sale of Goods Acte 

Assuming some change is needed, should there be some 

attempt to assimilate the remedies of a cash seller 't·li th those 

of a secure<'! seller? Should a cash seller be subject to the same 
17 0 

election of remedies -as that found in th�. Conditional Sales Act? 

further, should the cash seller be subject in other respects 

to the same kinds of control in exercising his r9al rerr.edies 

as found in legislation covering secured sales? Specifically, 

should he be required to give the same notice, should the rules 

as to the conduct of the re s ale be the same, and should the 

cash seller have to account for any surplus realized by the 

s ale? 

A second, more extreme alternative, Nould be to abol-

ish the real remedy of resale al to<Jcther. Per11aps only allo\-T-

ing the seller to re tain the goo�s for payment, but not to resell. 

Such a total abolition of the right to resell v1ould not be in 

the consumer's interest, nor v:ould it necessarily be very 
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signi ficant in practice., To appreciate this \-IC must keep in 

mind the limited nature of this right and the circumstances 

in \'lhich it is likely to be exercised.. Where the goods have 

not been delivered or paid for, the buyer's vested interest 

in them is very tenuous 5 At t.�is point, he has made little 

commitment and with most consumer goods can find a n  alternative 

source very readily. Moreover, it must be kept in mind that 

he has broken his commitment to pay., It would be an extremely 

rare case \'There a consumer Has late in payment and the seller 

precipitously resold to someone else even though the original 

buyer expressed a �·:illingness to pay and take delivery" Nearly 

all typical consumer cases then \·lill involve a buyer vTho is 

un\'lilling or unable to pay and tatce delivery., 

Even in these circumstancesc th� seller's remedies 

could be restricted in th� hope that by making his remedies 

difficult to obtainc �e �vould be more \·lilling to give buyers 

concessions such as extended tirr.e for payment or he would be 

more careful in the first place in committing himsel f  before 

payment. It is not clear that such tolerance by sellers is 

necessarily in co�sumers' inter�sts. It may just compound 

their difficulties and post.t)one the C:ay of reckoning. rl.ore­

over, a broad and crude policy of restricting sellers' remedies 

may have little effect on their business practices. Alternativ­

el:y, what effect it has may not necessarily be in the consum;}rs' 

interests. Hhen t�e consumGr no longc:r \vants or is no longer 

able to take delivery of the goods an cl pay for them, it is 

typically in his best interest not to have the responsibility 
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of disposing of the goods to an alternative guyero It is in 

his Lc..Jt interest to allovl the seller to resello The only 

disadvantage or danger to him is that the seller may not make 

a provident resale and he may have continuing liability for 

the deficienty. In a non-credit sale where the goods have 

never been delivered to the buyer, this is, at least in pract­

ice, only a theoretical,albeit legal,danger., 

In most cases the goods Tflill he resold as ne\'ll' rather 

than in the second-hand market at the sacrifice prices \vhich 

is typical in credit transactions. Any residual possibility 

of harm to a consumer could be easily overcome by forcing the 

seller to elect bet't·reen resale and damages., This "VJculd sirr.ply 

bring the lmv into step ·�Ii th existing cow.mcrcial practice . 

Retailers seldom, if-ever, claim any deficiency following 

resale in a nonsecured transaction.. In fact they seldom, if 

ever, claim loss of profit or the expense of finding an 

nlternati ve puyer even t:10ugh t!1cy are theoretical !�· cnti tled 

to make such clairr.s. If such an election of rer.,edies -vmrc 

introduced, it •·:ould o�viatc any need to provide for any detailed 

control over t�1� real rerr.�dy of resale .  In fu.ct, if the resale 

was surrounded �1ith too many restrictions and too cla�orate 

requirements, it \·7oulcl simply add to the cost. mlile an elec­

tion of remedies would pr�vent the seller from claiminq these 

costs in a deficiency action, they Hould have to be borne by 

cons ur0 rs in general. 
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All o f  the above di s cuss i on was concerned with the 

typica� cons umer s i tu ation where the buyer had not paid or 

taken de l ivery o f  the goods 1nd where an alternativ e  s ource o f  

s upply was readi ly avai lablee It was also bas ed on the 

assumption that the only breach by the buye r  whi ch would e nt itle 

the s eller to resale was a fai l ure to pay the price . There are r  

however , less typical s i tuations whe re the buyer needs more 

protectiono First, i f  the · buyer has paid any part o f  the 

purchase pri ce ,  the s eller should only be able to e xerc i s e  the 

right of resa le i f  he ref unds the part of purchas e  price paid.,  

Otherwis e  the consumer who has made a part payment would be 

in an anomalous s i tu ation� His s eller wou ld not be f o rced to 

elect between rea l  and personal remedies . Moreover , i n  

practice there would be more temptation f or a s e l ler to make 

a defi ciency claim again s t  a buyer who has made a partia l  

payment .  S ince the money i s  a lready i n  the seller's hands ,  

there are fevl e xpen ses involved i n  repo sse ss ion and res nle 

whi c h  t·muld ot."-le nlis e  le ad the m to v1ri ting the claim o ff .  · 

Person a l  Remedies 

The Act provide s two separate personal remedie s  

for the seller , an action for the price and a n  action f or 

damage s for non-acceptance . Rowever 8 the Act i s  not 

exhaus tive since there may be circumstance s  in whi ch the 

buyer has breached the contrac t but a seller c anno t bring 

a claim under e ither s. 4 9  or s . S O .  Then he mus t  re ly upon 

s . 5 9 which pre serve s hi s common law rights . 
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The seller may b ring a n  a ction fo r the p rice i n  

the two c i rcums tances provided fo r in s . 4 9 ,  i . e ., f i rs t  o n  

the pass ing of t he p rope rty to the buyer and s econd , whe re 

the contract o f  sale p rovides that the p rice i s  p ayable o n  

a day c e rtain regardle s s  o f  the passing o f  title and that 

day has a rrived . The delive ry o r  acceptance of the goods 

is not nec e s sa ry to give the s e l l e r  an a ction fo r the 

price . The re i s  some unce rtainty a s  to the meaning o f  

payabl e  on a day c e rtai n , although i t  i s  gene rally a s s umed 

that s . 4 9 ( 2 )  does not apply whe re the contract p rovides a 
171 

method of dete rmining the day on whi ch the p ri ce i s  payab l e . 

The re i s  a partial ove rlap in the s e lle r's 

remedies . He o ft en has the choice o f  e i ther exerc i s ing 

his real remedies o r  suing fo r the p ric e . In fac t , in mos t  

c as e s ,  the s e l l e r  can waive h i s  real remedie s  and eventually 

sue for the purchase p ri ce . 

It should also be kept in mind that i n  t he s al e  o f  

specific goods p rope rty wil l  no rmally pass  a t  the time the 

contract is made regardless of the time for paymen t  o r  
172 

delivery . Thi s means that i n  many consume r t ransactfons,  

the sell e r  has a right to the price f rom the time the contract 

i s  made . 

In discuss ing whe ther the exi s ting p e rsonal 

remedies of the s e l ler a re appro pr iate , we should keep in 

mind the nature of the dis tinction b etween suing for the 

purchase price and suing fo r damage s .  The ac tion fo r the 

pu rchase price i s  in the nature of spec ific pe rfo rmance . 
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I n  fact it rel i eves t!1e s e l le r f rom any obligation to 

mitigate his damage s .  He doe s n ot have to accept any 

refusal of the buye r to go on with the c ont ract and has no 

respons ibil i ty to dispo s e  o f  the goods o I n  add i tio n , the 

action fo r the purchase p rice is a liqui da t ed debt c l ai m  

which g ives the seller l imited p rocedura l  advantage s .  

There i s  l ittle j ustification fo r g iving a s e l l e r  

a remedy in the natu re o f  specific p e rforman c e  in a 

consume r t ran s ac tion . As l ong a s  the s e l l e r  remains i n  

pos s e s s ion o f  the goods , h e  should b e  obl i ged to res e l l  
� 

them i n  o rder to mi tigate hi s darnages e  H e  i s  i n  by f a r  

the best position t o  d i spo s e  of disputed goods . I n  fact, 

by doing so , he wi ll suffer at mos t  only ins ig ni ficant 

damages .  Thi s is , in fac t ,  the a lmo s t  unive rs a l  comme rc i a l ·  

practice and a change would only b ring the l aw into s tepo 

Even after delive ry to the buye r ,  it would be 

pos s ible to make the s e l le r  take charge o f  any unwanted o r  

di sputed goods and dispos e  o f  them. If thi s we re adopted 

because sellers a re in a bet te r position than consume rs to 

dispose of goods and hence thi s would be the b e s t  way to -

mitigate damage s ,  the selle r would have to b e  a llowed a 

claim for any deficiency . Unl ike the s i tuation whe re h e  i s  

exe rci s ing self-help contra ry t o  the wi shes o f  the buye r ,  

he re he wou ld be re sell ing solely t o  mitigate hi s damage s .  

He would be unde r a duty to do s o  and would not b e  a ble 

to elect between re sell ing and suing fo r the p rice . 
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Requ iring t�1e seller to take back and di spo s e  o f  

goods which the buyer i s  unwi l l in g  o r  unable t o  pay f or may 

not always be fair to him . Thi s i s  particu l arly t rue when 

the goods have been u s ed and can only be disposed o f  in 

the second -hand market .  Not a l l  sellers wou l d  be i n  the 

business o f  s el l ing u sed goods and their fac i l ities fo r 

doing s o  may be no better than the buyer ' s . However, 

requiring the seller to tak e  back and dispo s e  o f  goods 

which have not been used places no grea te r  b u rden on him 

than requi ring him to dispose o f  goods befo re they have 

been del ivered . The only advantage o f  d rawing the l ine a t  

the time in which possess ion change s  i s  that it provides 

a s imple and clear cut way o f  def ining the selle r•s 

'obligation . I t  has the advantage of avoiding undue d ispute 

as to whether the goo ds are in the s ame condition as v-1hen 

they were origina l ly so lde However ,  i t  is e s s entially an 

a rbitrary rule . Requi ring the s e l ler to dispose o f  any 

goods , whethe r de l ivered or not, which a re s ti l l  in thei r  

original condition would co rrespond with wide-spread 

commercial practice . 

Another practical difficulty with requiring a 

sel ler to retake pos session and di spose o f  dispute d goods 

i s  that it might make the election o f  remedies by the 

sel ler unenforceable in p rac tice . Thi s  would only be a 

s igni fi cant difficulty if the obligation extended to goods 

which had been used by the buye r .  Then the seller could 

avoid the norma l requi rement that he elect between 
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repossessing the goods and suing for the pr ice by obtaining 

the buyer ' s  agreemen·t to repos .:.. .... s s iono Thus the pro te ctio n 

given to the buy�r by requiring the sel l er to elect betwee n 

reposses sion and suing for the pri ce would be lost i n  many 

cas e s e  It would be very di f ficu l t  to be sure that 

consumers appreciated their rights and genuinely intended 

to make good the seller's deficien cy .  Moreover , such a 

distinction between repo s s e s s ion by the s e ll er as a righ t  

and repo s s e s s io n  whi le under an obl igation t o  do s o  i n  

order t o  mitigate would o n l y  encourage con s umers t o  be 

uncooperative . 

Apart from the que s tion o f  when the s e l l er c·an 

sue for the purchase price which invo lves the i ssue o f  

who has respons ib i l i ty for d i spo s ing o f  the goods ; the 

ques tion o f  the sel ler ' s  damages rai s e s  f ew problems for 

consumers . Whi l e  under some circumstances s el lers may b e  

entitled t o  s u e  f o r  l o s t  pro f i t  or o ther consequential 

damages resulting from the buyer ' s  refusal to accept , 

they s eldo m do in practic e . Moreover, i n  the typical 

consumer transaction the amount of cons equential damages -

which would be foreseeable under the c odi f i cation o f  the 

Hadley v. Baxendale Rule of s .  5 0 ( 2) would b e  very l imited . 

It might be de sirabl e , however , to redraft s . S O us ing the 

foreseeabi l i ty l anguage o f  mos t modern court decis ions . 

At the s ame time , the law might be brought i nto l ine with 

commercial practice by expre s sly dis allowing any claim for 

los t  pro fit in a cons umer sale . 
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XVI Summary of I s sues and Recommendations 

I Introdu�tion 

1 .  There should b e  new omnibus consumer legi s lat io n  whi ch 

would inc lude a new part governing consumer sales a s  

well a s  the Direct Sales Cance l la tion Act , the Credit 

and Loan Agreements Act,and the Unfair Trade Practi ce s  

Act. ( pp . 1-7 ) .  

2 .  Once the ba s i c  s a l e s  l aw provisions are drafted ther e  

may have t o  b e  some consequen t i a l  amendmen t s  made to 

the definition and subs tantial law s e ct ions of the 

other integrated acts to remove anomal i e s  and make 

all parts c ompatible . 

3 .  There should be a general sec tion i n s �ru ct i ng the 

courts to apply the new consumer code by analogy i n  

appropria te c ircumstances . ( pp .  9-12). 

I I  The Model o f  Consumer Sa les Law 

4 e  One fundamental i s sue, upon whi c h  many o ther i s sues 

depend , i s  how far the prevai l i ng commerci a l  pra ctice 

of "satisfaction guaranteed or money refunde d "  should 

be made the mandatory or presumpt ive legal norm 

( pp .  13-16). I recommend that i t  shoul d  a t  least be 

the rule in the absence of agreement to the contr ary 

in a consumer transactio n .  

I I I  De fini tion o f  a Consumer Sa l e  

5 .  There should be one cons istent defini tion o f  a consumer 

tran sac tion adopted. I recommend a definitio n  based on 

s .  18.1 of the Condi tional Sal e s  Ac t wl1i ch s pec i f ic a l ly 
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covers the po ints summa ri zed o n  ppc 3 0  a nd 3 1 . 

( pp.  1 7 -3 1 } . 

IV Scope of Consumer Sales Legi s l ation 

6G The new consumer sales Act s hould expr e s sly refer to bot h  

the s a l e  o f  goods and the s a l e  o f  s e rvice s . ( pp .  3 2- 3 4 ) .  

7o The A c t  s hould adopt the " sub s tantia l  n ature " tes t  i n  

place o f  the obl igation test o f  Helby v .  Matthews i n  

d i stinguishing s ales from l e a se s . In a dd ition there 

should be specific sections impo s in g  the s ame obligations 

in relation to the qual i ty o f  goods o n  les sors a s  there 

are on s e l ler s . (pp. 34-35). 

8. The definitio� of a sale shou l d  include goods and s ervic e s  

suppl i ed for a bus iness purpo s e c  (pp . 35-36). 

V Bas i c  Contracts Doctrines 

9. S s . 4,6,9,10 o f  the pre s ent A c t  s hould b e  omitted from the 

new consumer sales Ac t. ( pp .  37-38). 

1 0 . Sections 11 and 12 o f  the pre s en t  Act could be inc luded i n  

the new con sumer sales Act with fur ther cons ideration o f  

them l e f t  unt il there i s  a general review o f  s al e s  l a w. 

11 . A consumer sales contrac t should b e  enforceable by 

consumers whether or no t it i s  i n  writing . ( pp .  38-40). 

12. I f  a consumer contract is not enforceab l e  against a 

consumer unle ss certain forma l i ti e s  have been c omplied 

with , the Ac t should c le arly s ta te the purpo se o f  such 

forma l i tie s ,  so that they wil l not be confu s ed with the 

old Statute o f  Frauds . (pp .  38-40). 
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13. Should suppl iers of goods and s ervic e s  be held s tr ic t ly 

and l iteral ly to all performance c l a ims they make? 

Should they be l iable only for s t atements which wou l d  

b e  reli ed upon by the reasonable consumer or the 

credulo us consumer ?  ( pp �  4 2-4 6 )  � 

14. Should a consumer have to show rel i ance upon a s uppl ie r ' s  

c l aim before being abl e  to sue on i t ?  (pp. 4 7 -4 8 ) . 

15� The d i s t inct concept of innocent misrepresentation s hould 

be abo l i shed . (pp .  4 5-4 6 ) . 

16. The Parol Evidence Rule shoul d  be abo l i shed i n  con s umer 

transaction s . (pp . 4 9 - 51 ) . 

1 7 . The c l a s s i fication o f  contrac t terms a priori into 

conditions and warranties s hould be ended . ( pp ·  5 1 - 5 J) • 

1 8 . When c an a consumer rely upon s tatements which later h ave 

been withdrawn,  qual i fied or s uperseded? (pp . 5 3- 5 5 ) c 

1 9 . A supp l ier should not be abl e  to ins ulate hims e l f  from 

respon s ibi l ity for c l aims made on h i s  behal f  by employees , 

agents or independent contractors .  There should be no­

need for the consumer to show that the agent was acting 

wi thin his actual or apparent authority or that the 

consume r ' s  rel iance was reasonab l e . (pp . 5 5 -5 8 ) .  

2 0 .  A suppl ier should be he ld respo nsible for all adverti s ing 

made by manufacturers. (pp. 58-6 2 )  • 
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VI I The Ri ghts of Assig� 

21 . As s ignees of the seller o ±  goods and s e rvice s  should be 

subject to the s ame rights and l iabi li ties that the 

con sumer has against the sel l e r . Some attempt s hould 

be made to broaden the definition o f  an a s s ignee to 

include banks and o ther f i nanci al institutio n s  

operating under a tripartite c redit c ar d  arrangement . 

(pp. 6 5 - 6 9 ) . 

VII I  The Implied Conditions in the S a l e  o f  Good s  Act 

A .  Implied Condition as to Titl e .  

22. Section 1 5 ( a )  (b ) and ( c ) should be r edrafted i nto a 

singl e implied condition that the s el le r  has a r ight 

to s e l l  the good s free from any c harge o r-encumbrance 

in f avour o f  any third party at the time the goods a r e  

to b e  de livered. ( pp .  71-79). 

23 . The s e l ler should have a right to cure a ny defective 

title within a rea sonable time a fter notification by 

the buyer and before the buyer ' s  pos s e s s io n  has been 

di s turbed. (p. 7 5 ) .  

24 . I f  the buyer doe s resc ind for breach o f  thi s c o ndit io n  

he should not have t o  account for a n y  benef i t  r e ce ived 

from the use of the goods . ( pp .  7 2-7 5 )  � 

25 . Merc l1ants sho uld not be a l lowed to di sc la im thi s  implied 

condition . However private sellers s ho uld be a l l owed 

to do so by disclosi ng a l l  charg e s  or encumbra nce s . 

(pp . 77-78). 
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26 . It shou ld be made c lear tha t a buyer can only re s cind 

for a breach o f  this impl j�d condi tion i f  his 

po s s e s s ion can be d i s turbed . To the extent that he · 

i s  protected f rom third party c l a ims by s ta tute, h e  

shoul d  have n o  recour s e  agai n s t  his s e l l e r c  ( p . 79 ) . 

B. Imp l i ed Condition that Goods Correspond with 
Descri £tion 

27 . The implied cond ition found in s .l 6  of the Act ought 

to be deleted . Consumer s  wi l l  be adequately protected 

by the new extended definition o f ·a n  expres s  warranty. 

{pp . 7 9 - 8 4 ) 0 

C .  Caveat Emptor 

28 e Section 1 7  which codi f i es the princ iple o f  caveat emptor 

ought to be deleted . (pp . 8 1-8 6 ) . 

D. F i t  for the Purpos e  

29 . The over lap between s . l 7 ( 2) " f it for purpo s e " and s . l 7 ( 4 }  

"merchantable qua l ity "  ought to be e l iminated and s . l 7 ( 2 )  

made applic able only to a special or unusual purpo s e . 

(pp. 86 �9 0 )  c 

30. The provi s o  found i n  s.l7(3) ought to be aboli s hed. 

( p .  90). 

31. The i m plied con di tion of fi t for t he purpos e s hould 

apply to all merchants. ( p . 9 0 - 9 1} . 

32 . Re liance by the c on sumer should be presumed unle s s  the 

sel ler has e ffec tive ly dis c l a imed any e xper t knowl edge . 

( p .  9 2) . 



- 204 -

E .  Merchantable Qua lity 

33. The implied condition o f  merchantabl e quality s hould 

be renamed a warra nty of consume r  acceptabil ity and 

should b e  def ined in such a way a s  to cover the 

�o ints summari z ed on pp . 9 9  & 1 0 0  (pp& 9 4 - 1 0 0 ) .  

34. The imp lied warr anty o f  consumer acceptabil i ty s hould 

not be confined to sales by de scrip tion� ( pp.  1 0 0 -1 0 1 ) . 

35. The implied warranty o f  consumer a cceptabi l ity s hould 

appl y  to private s e l l e rs a s  wel l  as merchants . However , 

the remedy of a consumer aga inst a private s e l l e r  s hould 

be res tricted to a return o f  the pu rc ha se p ric e . 

( pp . 1 0 1 -1 0 2 ) . 

3 6 .  The re should be no provi so that the consume r c annot 

c omplain of defects that a reasonable e xaminatio n 

ought to have reve al ed .  ( pp . 1 0 3 -1 04 ) � 

3 7 . There could be an expres s provi so that the s e l le r  i s  

not l iable for defec ts which h e  h a s  b rought to the 

attention o f  the buye r .  ( pp. 1 0 4 -1 0 5 ) . 

3 8 . There could be an expre s s  s t atement i n  the Act that 

in deciding whethe r goods meet the s tandard o f  consume r 

acceptability , the ir age and the fact that they are 

used sha l l  be taken into account. ( p . 1 0 6 ) .  

I X  The Ro le of Writ ten Wa rranties 

3 9 .  The Insti tute sho uld c hoose one o f  the cou rs e s  o f  ac tion 

outl ined on p .  111 in rel ation to a ttempts by sel lers 

to disclaim liabi l i ty fo r consequent ial damage .  

( pp . 1 0 7 - 1 1 1 ) . 
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4 0 . In a consumer sale a seller should not be al lowed to 

disclaim in a general way any particular expre s s  or 

imp l i ed warranty . ( pp . 1 1 2 ) . 

4 1. There should be a general provi sion against m i s leading 

wri tten warrantie s ,  s tatutory guidel ines o f  the typ e  

descr ibed o n  pp . 1 1 5 -1 1 6  to cover a dditional written 

warrantie s ,  and an expr e s s  provi s io n  a l lowing-the 

court to relieve against the for f e i ture o f  a warranty . 

( pp . 11 3 - 11 6 ) . 

X Additional Impl ied Warranties 

A .  Ava i labi lity of Spare Parts and Repair Fac-il ities 

4 2. There s hould be an impl ied war ranty by the s eller t hat 

with respect to consumer product s  that normal l y  require 

repair s , spare parts and repair f ac il it ie s  will be 

ava il able for a rea sonable period of time a fter the 

date of the sale.  (pp .  1 2 3 -1 2 6 )  � 

B .  S ervices 

4 3 . There should be an implied warranty that s ervices s o ld 

shal l be per formed in a skill fu l  and workmanlike manner . 

(pp . 1 2 6 -1 2 7 ) .  

XI Privity Problems 

The Manufacturer 's Re sponsibility 

4 4 . Consumers should have a ri ght o f  direct recourse agains t 

the manufacturer for breach o f  any expre s s  or implied 

warranty . (pp . 1 2 8 - 13 1 ) .  

4 5 .  The Institute should define the scope o f  the consumer s 
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r e course r ight aga inst the manu f a cturer by de cid ing 

the i s sues d i s cus sed on pp . 1 29 -1 3 1 . 

The Ri ghts of Su cce s sors in Titl e to the Purchaser 

46. A consumer buyer shou ld be defined to incl ude any 

person deriving his interes t  in the goods from the 

origina l pur chaser whe ther by pur chase, gift , 

operation o f  law o r  otherwi s e . ( pp . 13 1-1 3 2) . 

XII Delivery and Payment 

47c A seller should no t be allowed to treat any l a t e  

payment as a repudia tion o f  the contra ct unle s s  thi s  

has been stipulated in the contra ct .  ( pp . 1 3 4 -13 5 ) . 

4 8 .  The consumer ' s  remed i e s  for late del ivery should b e  

con s i s tent wi th h i s  remedies for def e ct i n  quality.  

(pp . 13 5-13 6 ) . 

49. I f  s . 3 0 whi ch conta ins the deta il ed rules a s  to t he 

place and manner o f  de l ivery were put in the con sume r  

Act, it should b e  redra f ted to avo id the special use 

o f  th� word ' del ivery' found in the pre sent Act .  (p.  1 3 6 ]. 

5 0 . S e ction 3 3  o f  the pres ent A ct should not be included in 

the consumer Act . ( pp .  13 6 - 1 3 7 ) . 

XI I I  The Trans fer of Property and Ri s k  

Transfer of Ri s k  

5 1 . In a consumer transaction , the r i s k  should p a s s  wi th 

pos s e s s ion . ( pp. 138-139). 

5 2. In any ca se where a sel ler agrees to transpo r t  the goo d s  

to the buyer , the transit r i s k  should be on the seller. 

(pp. 1 3 9 -1 4 0 ) .  
. " 
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Trans fer o f  Pro perty as Between S el l er & Buyer . 

53e Jn a consumer transac tion , in the a bs ence o f  a ny 

contrary agreement , property should pas s with 

pos s e s s ion . ( pp . 14 0-1 4 1 ) .  

54. S ec tions 24 to 27 o f  the pres ent Act sho uld be l ef t  

out o f  the consumer sales Act .  ( p .  1 4 1) . 

XIV Buyer s ' Remedies 

Ao  Specific Performance 

5 5 .  Section 54 which a llows t h e  court to award specific 

performance could be incorporated in the ne w consu mer 

sales Act leaving those matters d i s c us s ed i n  the text 

for cons ideration when there is a general r e vi ew of 

sales law . (pp . 14 2- 14 5 ) . 

B .  Rej ection 

56. The Institute should choo s e  o ne o f  the following bas ic 

solutions a s  to when a consumer s houl d  have a r ight to 

reject :  

a )  a right (pe rhaps f o r  a f ixed period o f  t ime ) to 

return good s without ex planation o r  j us t ification , 

b) a right to r eturn goods within a r ea sonable time 

of discovering any defec t , 

c) a more extens iv e  right to reje c t  f or a ma j or breach 

by the s e ller and a mor e  limited ( or no ) r ight to 

rej ect for a mino r breach .  

( pp . 14 5 �15 3 )  
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The S e ll er ' s  Right to Cure P er formance 

57. I f  a consumer ' s  right to rej e c t  is l imit ed to c a s es 

where there has been a breac h  by the s e l ler , the s e l l e r  

should have a r ight t o  cure def ec t s  in t h e  goods both 

before and a fter the time for del ivery . ( pp e  1 5 7 -1 60 ) . 

The Sel ler ' s  Right to Receiv e  Not i c e  

58. I f  a consumer ' s  r ight to rej e c t  i s  l imited to breaches 

and the seller is g iven a r ight to cure , the consumer 

should be r e quired to notify the sell er o f  any defect 

within a reasonabl e  ti me and co -operate in any a tt empt 

by the seller to cur e . ( pp . 1 61�163) . 

5 9 . I n  d e f in ing how long the buyer has a right to rej ect,  

the new consu mer Act should avoid the notion of  

accep tance . ( pp . 1 6 8 -1 71 ) . 

6 0 . A consumer should no t lose h i s  r i g ht t o  r ej ec t  fo r· 

defects which a reasonable exami nat ion ought to have 

revealed. ( pp .  1 6 8 -1 71 ) . 

61. A consumer shou ld not have to account for any benef it s  

derived f rom the u s e  o f  rej e cted good s . ( pp .  1 7 0 -1 7 1 ) . 

The Buyer's Rights and Obl igations with Re spect to 
Re jected Good s 

62. There ought to be a ge n�ral s tatement o f  the consume r ' s  

rights and obligations with r e spect to r e j ected good s .  

( pp .  1 7 1 - 1 7  2) . 

63 . Cons ideration shou ld be given to whe the r  a buyer should 

have a l ien over rejec ted good s for any part of the 

purcha s e  pric e  paid . ( p . 1 7 3 ) . 
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64. There should be n o  change in the genera l princ i pl e s  

u s ed i n  a s s e s s ing the buyer ' s  damage s .  ( pp . 1 7 4 -17 8 } . 

65. Sections 51 , 5 3  and 5 4  of the exi s t ing Act ought t o  

be redrafted t o  more c learly and c omprehens ively 

codify the general princ ip l e s .  ( pp . 1 7 8 -1 8 5 ) . 

XV Seller ' s  Remed i e s  

Rea l  Remedies 

66G Ca sh s e l lers should have no c l a im a ga i n s t  c on sumers f or 

any defic iency f ol l owing the e xerc i s e  of the ir l ie n  and 

right to resel l . I f  any part o f  the purcha s e  price has 

been paid it ought to be refunded. ( pp . 1 8 6 -1 9 3 ) .  

P er s onal Remed ies 

67. The sel l er should have n o  c l a im f or the purchas e  pri c e  

a s  l ong a s  h e  remains i n  p os s e s s i on of the g oods . He 

should be f orced to resell the g ood s .  Alternat ively 

the s e l l er should have n o  c l a im for the purchase pric e  

whenever the g oods are retur aed i n  the i r  original 

condi t i on .  (pp . 1 9 4 -1 9 7 ) . 

68. The s e l ler should have no c la im f or l os t  prof i t  in a 

consumer transa cti on .  ( p .  1 9 8 ) . 



APPENDIX A 

MrS REPRESENTATION AND BREACH OF CONTRA CT ,  Extracts 
fro m the Repor t of the Contracts and Commercial Law 
Re form Commi ttee New Z ealand . 

0 c • • 

The C l as s i fication of S tatements 

Tr ad i tiona l ly the l aw has not reqarded every state­
ment made by way of inducement to negot i at e , or made 
during negoti ations , as p �rt of the c on tr acto There i s  
a complex clas s i ficati o nc 

Statements which are not t erms of the contrac t  are 
class i fi ed as -

( 1) Invi tations to treat 
(2) " Puffs " or commendation s  .. 

(3) S tatements of op inion. 
( 4 ) S tatements of law . 
( 5) The supply o f  information.  
( 6) Repres entations o f  fact i nduc i ng the contract . 

I f  the s e  are fal�e ,  they are further c l as s i fied 
a s  -
( a) Innocent mis repres entation s ,  
(b) N egligent misrepresen tations , 
( c) Fraudulent mi srepres entations . 

(7) Statements of in tentione 
(8) Independent or collateral contracts c 

Statements which are terms of the contract h ave been c l a s s­
i fi ed as -

(9) Fund amental terms . 
( 10 )  Condition s  .. 
{ll )  Warranties . 

A given s tatement made by one party to another in the 
expectation of making a contrac t  may the refore f a l l  into 
one or more of s ome thir teen c l a s s es . 

The law recogni ses that person s  may e f fectively d i s ­
claim responsibility for their s tatements . Furth ermore , 
the Courts have recognis ed tha t  the part i e s  are free to 
make agreements wh ich are binding i n  honour on ly . 

Fin a l ly the law recogni s es tha t  the culminating 
agreement, especi ally when it is wri tten , may not expr es s 
the true bargain , becaus e of s ome mis tak e i n  e xpres s ion 
or trans cription, for \vhich the C ourts afford the remedy 
of recti fication . 

The impor tance of th is cla s s ification eme rges on a 
cons ideration of the remedies avai lab l e  to an aggri eved 
party . 'l'he remedi es judi cially appl i ed i n  c on tract cas e s  
are -



(ii) 

(a) The award of damages. This is the traditional 
remedy of the common law which is available to 
compensate -
(i) Breach of a term of the contract� 

(ii) Fraud$ 
(b) Injunction to restrain breach of contract, which 

is granted in the discretion of the Court only 
in limited circumstances. 

(c) The decree for specific performance of the contract, 
which is granted in the discretion of the Court 
only in limited circumstances. 

(d) Rescission, whereby the Courts recognise the right 
of an aggrieved party to bring the contract to 
an endc A party may rescind: 

(i) For misrepresentation by another party which 
led the former into the contract. 

(ii) For breach of a condition by another party 
to the contract .. 

(iii) Where the other party manifests an 
intention not to be bound by the contract. 

(e) Declaration. By the Declaratory Judgments Act 
1908 prccedures are provided whereby a declaration 
of the'rights and liabilities of the parties to 
a contract may be obtained from the Suprente Court. 

There are settled rules stipulating or limiting the 
remedies available according to the classification mentioned 
in paragraph one of The Classification of Statements • .  We 
give the following broad outline� 

Invitations to Treat 

Statements \'lhich are no more than invitations to 
treat carry no remedy for falsity. 

Thus a shopkeeper who marks his goods at a certain 
price does not bind himself to sell at that price, or 
to sell at all. Pharmaceutical Society of Great Britain 
v. Boots Cash Chemists (Southern) Ltd. [1953] 1 Q . B .  401, 
(1953] 1 All E. R .  482. 

Puffs 

Courts have readily l�ft room for "mere puffs11 or 
commendations, on which no reasonable man would rely. 
Modern advertising abounds in these, e.g. a popular motor 
spirit is said to "put a tig"er in your tank11 and a house­
hold cleaner is reported as "cleaning with the power of 
liquid lightning". These can readily be seen for what 
they are, mere "chaffer on the market-place", and the 
Courts attach nothing to them. But the boundary bet\veen 
palaver and affirmation is not clear. For example, the 
description of a business as a "gold mine11 was held to 
be more than a mere puff; it was a representation (Senan­
ayake v. Chenq [1966} A.C. 63; [1965] 3 All E. R .  296}. 
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Opinions 

Statements of o pinion , for exa mple o f  worth or 
value do not in general s upport a rem�dy if t hey turn out 
to be wrong , so long as the opinion was hones t ly held by 
the per s on who gave it . Thus i n  B i s s ett v .  Wilk i ns on [1927] 
A.C. 177, [ 19 2 6 ]  All E . R .  Rep. 3 4 3, the Privy C ounc i l  on 
appeal from New Z ealand held that a contract for the s al e  
of a s he ep farm could not be rescinded by the purch as er 
on the grounds that the vendor ' s  s tatements about t he 
carrying c apacity of the farm were mis re presentation s , 
becaus e in the circums tances the s tatements could only be 
regarded a s  the express ion of an opinion which the vendor 

-hones tly held . 

a o • e-

Tue pres ent law appears to be -

(a) If the s tatement i s  merely the express ion o f  an 
opinion hones tly held , no r e li e f  i s  ava i la bl e  i f  
the opinion i s  wrong; 

(b) But if the opinion i s  not honestly hel d by the 
contracting party who expre s s ed i t ,  i . e . ,  if i t  
i s  fraudul ent , the party mi s led may h ave relief 
by way of rescis s ion of the contract and by way 
of damages for deceit; 

(c) And if s tatements of fact are expre s s ed or implic i t  
i n  the opinion, th ese amount to repres enta tions if 
they induce a contract bet\-1een the parties ; 

It is poss i bl e  that i f  the s tatement was mad e  negligent ly 
in the cour s e  of a special relations h i p ,  the l a ,., of tort 
may carry relief on the princi ples ad umbrated in Hedley 
B yrne v .  Heller & P art ners [ 19 6 4 1  A . C .  4 6 5 ,  [ 19 6 3 ]  2 All 
E. R .  5 7 5 .  This aspect of the la �:,.; of negligence i s  not-a t  
a l l  developed . 

Statements o f  Law 

Sta tements of la t..r are usually put i n  a s ep arate 
cla s s  wi th the obs ervati on that if they prove to be 
fals e , a contrac t between the maker and the per s on to 
whom i t  i s  mad e  i s  not voidable ( Anson ' s  Law of Contract 
2 2 nd Ed. 2 10) . This vi ew is s ometi mes put on tl1c foot-
ing th at s ta tements of law are really s ta t ements of opinion . 

The trouble is th at s tatements of l aw often enta i l  
s tatements of fact . Th us in S olle v .  But ch er (19 50 ]  1 
K. B .  6 7 1 ;  [1 949 ] 2 All E.R. ll07the mi s ta ken belief of 

• 
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b oth parties that a f la t  was not sub j ec t  to the English 
Ren t  Res trictions Ac ts was held to be a mis take of fact 
an� a l ease was set as ide . Lord Denning s ai d  tha t  a mis ­
representation as to pri vate righ ts is e qui valent to a 
misrepresentation of fac t for the purpose of ob taining 
relied in e qui ty ( ib id , 695; 1121) e 

It is of ten s aid tha t  cer tain clas s es o f  receipts 
are tax- free , but it does not appear to h ave been 
decided whether this i s  a s ta tement o f  fact or a s tate­
ment of law .  

0 5 Q Q 

Represe ntations 

Representations of fac t form the maj or clas s of 
sta tements outs ide the con tract which are of lega l  
conse qu ence o  They are c l as s ified a s  innocent, fraud­
ulent, and late ly , negligent. 

But to ha ve s igni fi cance in the l aw of contract they 
mus t pos sess two common features -

Firs t th e repres entor mus t  be taken to have i ntended 
th at the repres entation shou ld b e  a ct ed upon ; 
Second the representa tion mus t  induce the re pres e nt e e  
to enter into a contrac t with t h e  r epres entor. 

The distincti on betwe en a repres enta ti on i nducing a 
c ontrac t and a term o f  the co ntract becomes o f  imoortance 
when the s tatement in question has not been carried into 
the culminating agreement. I f  i t  has , i t  i s  a term o f  
the contract; i f  i t  has not , i t  may be e i ther a r e pres ent­
ation o f  a term of a contrac t compris ing the culminating 
agreement and oth e r  points of agreement a long the way to 
i t$ Where the cul�inating agreement i s  i n  wri ti ng , the 
dis tinction can read i l y  b e  discerned , especi a l ly i f  the 
parti es have agreed that the wr i ting r ecords the entir e ty 
of their contract . But wh ere the culninating agreement 
i s  oral , the dis tinc tion i s  not eas i ly drawn i n  prac ti c e . 

0 Q • • 

5. The separate juri s di c ti ons which exi s ted b e fore 
j urisdiction in equity was conferre d  on the High C our t  b y  
th e Judicature Act 1873 account for much th at appears 
an omalous in th is branch of law . 1'he concept of mis ­
r epresentation in ducing a contr act flouris hed i n  Chancer y 
where i t  could lead to th e gran t or r efus a l  o f  equi tab le 
relief , wh ereas in th e common law Courts i t  a ppears to 
h a ve signified noti1ing unles s the representa tion b ecame 
a term o f  contract , or was fraudulent in the s en s e  r e quired 
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t o  s u pport th e common l aw action for dec e i t  {se e  Lord 
!Iers;ch e l l ' s  s peech in Derry v .  Peek ( 1 8 89 )  14 App .. C a s . 
337, 3 5 9 ; [1 8 86-9 0 ]  All E . Ro Rep. 1) . 

The common law Courts redress e d  the victim of a . 
fraudul ent mi srepres entation by giving h im d amages i n  
an action for decei t .  And the e qui tabl e  j uris di ctions 
aided the vi ctim of any misrepr ·es entation by granting 
or with olding equi tab le relief . H ence the Court of 
Chancery could order res ci s s i on of a contract i nduced b y  
misrepres entation whether innocent or fraudulent.. L ord 
Hers chel l  expres s ed the rule in D erry v. P eek by s ay in g  
"Where res cis s ion i s  claimed i t  i s  on ly necessary to 
prove th at there was misrepres entation ; then , however 
h ones tly i t  may have been mad e , h owever free from b l am e  
the pers on who made i t ,  the contract , h aving b e en obtained 
by misrepresentation , cannot s tand. " {ib id .. 3 59). And 
in s uch a case Chancery would order restitution and h old 
the party mis led e nl;;..L.l;;..L.t::u t;. u  a.u .L.A�u.tau.u.L. r...y from the mis ­
leading party . (Newbi qging v .  Adam ( 18 8 8) 1 3  App. Cas e 
308 ; [1 8 86- 9 0 ]  All E . R .  Rep. 9 7� 

Mor e over th e Courts of E quity would refuse the decrees 
of s pecific performance if  the party again s t  whom thos e 
d e crees were sought had b een l ed i nto the contract by mis ­
r e pres entation . ( Lamare v .  Dixon ( 1 8 7 3 )  L .R .  6 H . L . 4 14.) 

But the Courts of E quity did not award damages . 
Conse quently innocent mis repr es en tation d i d  not s ound 
in damages , a pos i tion a f firmed by Lord Moulton in H e i lbut 
Symons & Co . v .  Buck leton [ 19 13 ]  A.C . 30, [19 11- 1 3 ] All 
E . R . Re p .  8 3 , by s aying " I t  i s , my Lords , o f  the greates t 
importance , in my opini on, that th is Hous e should ·maintain 
in i ts ful l  integrity the principle that a pers on i s  not 
liab le i n  damages for an innocent misrepres enta tion , n o  
matter in what way or under what f o rm  t h e  attack i s  made." 
( ibid . 5 1 )  

Very recent decis ions sugge s t  a new refinement .  I n  
H ed l e y  Byrne & Co. Ltd . v. Eel ler & Partners [ 19 6 4 ]  A.C . 
465 ; [ 19 6 3 ]  2 All E . R . 575 the Hous e of Lords expres s ed 
the vi e \v that damages may be awarded for n e gligent mis ­
representation . And i n  D i ck B entlev Productions L td . v .  
Harold Smith Motors Ltd . [19 65] 2 Al l E . R . 65 the Eng li s h  
C ourt of Appea l a ppea r  to have subscribed t o  the vi ew of 
L ord Denning th at a pri ma facie inferen c e  th at a given 
s tatement is a warranty (s ounding in damages )  may b e  
rebutted i f  th e maker shows th at h e  was innocent o f  faul t  
in making it and th at i t  would not be reas onab l e  i n  the 
circu ms t ances for h i m  to be bound by i t .  

0 0 • • 
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Future cases may demonstrate further overlapping 
�f the areas of contract and tort, but concerned as·we 
are with the field of contract, the enforcement of under­
takings, we incline to the view that negligence is 
irrelevant. All the authorities except Bentley's case 
seem to sustain this view. 

· 

For the purposes of this rudimentary summary we may 
therefore state the present law as to the consequences of 
a misrepresentation of fact inducing a contract but not 
itself contractual as follows -

(a) If fraudulent, the aggrieved party may elect to 
rescind or affirm the contract, successfully resist 
any claim to enforce it (except where he has affirmed 
it), and obtain damages. 

(b) If not fraudulent, the aggrieved party may elect to 
rescind or affirm the contract and successfully resist 
any claims to enforce it (except where he has affirmed 
it) but he cannot recover damages (except, p.ossibly, · 

where he can prove that the misrepresentation was 
made negligently). 

It is important to note that these remedies are not 
governed by the gravity of the misrepresentation, except 
to the extent that this may be taken into account in 
considering whether the misrepresentation did induce the 
misled party to enter into the contract. 

It is also of consequence to note that the party 
misled by an innocent misrepresentation must either go 
on or rescind; there is no intermediate relief. Further­
more, the misrepresentor, however innocent, must lose the 
contract if the misrepresentee elects to rescind. 

The rigor of these rules is mitigated to a degree by 
certain "bars to rescission" which we discuss in section 
7 of this report, but it is as well to note it in passing. 

Statements of Intention 

Statements of intention which do not become part 
of the contract present difficult problems. 

They are representations that the maker has the 
intention he avers. But unless they become part of a 
contract, they cannot ope�ate to prevent the maker from 
changing his mind. 

A leading example of statements of this class is 
given in Jorden v . .t-1oney (1854) 5 lleL . C .  185; [1843-60] 
All E. R. Rep. 350 . 

Cl • • • 
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The difficult�e s  i n  the way of one who s eeks t o  rely 
on a statement of intenti on which d oes not become part 
of a contract a re m ore fully dis cussed in S pencer Bower 
and Turner on Estoppel by Representati on pc 30 . 

Collateral or Independent Contracts 

S tatements made in the cours e of negotia ti ng one 
contract may th ems e lves c onstitute an independent contract .  
"It is evident b oth on principle and on author i ty "  s ai d  
Lord Moulton i n  Halibut S vm ons & C o .  v .  Buck let on [19 1 3 ]  
A.C. 3 0 ,  4 7 , [ 19 11- 13] All E . R . Rep. 8 3 , " that there may 
be a contract the cons ideration f or which is the mak i ng 
of s ome other c ontract.," This concept i s  m os t  h e lpfu l ly 
reviewed by K . �'l. Wedderburn " Co llateral Contra ct s "  1 9 5 9  
Cambridge Law Journal 5 8  where an interes ting aspect o f  
Mouat v. B etts M ot ors Limi ted [ 19 59 ]  N . Z eL . R . 1 5 ; [19 58 ]  
3 A l l  E.Re 402 i s  dis cus s ed .  

v o e e 

The devic e  of erecti ng two c on tracts whe re one would 
s uffice h as f ound j udicial favour in four main s ituati ons -

(a) �Vhere the parties h ave wri tten one agre ement but 
have agreed s eparately that the ir wri ting will have 
qualified effect. ( Mudd ' s  cas e) . 

(b) Where a requirement of law that all the terms of 
the contract mus t b e  wri tten would lead t o  the 
avoidance of the bargain of ��e parties i f  regarded 
as a s ing le c ontract ,  e . g .  Jawes on v. Kinmel Bay 
Land C o .  Ltd . ( 19 31)  47 T . L . R. 5 9 3c 

( c) \vhere the ins erti on of the s o-call ed " ·c ol la tera l  .. 
promis e  in the "main con tract" would make .it i l legal, 
eeg .  Mouat v. Betts Hotors Ltd; [ 19 59 ]  N. Z . L . R .  1 5  
( compare Campbell Mot ors v. Stor ey Ltd . [ 19 6 6) N. Z . L . R . 
5 8 4 . )  

( d )  �vhere the "main c ontract" c ontains a n  exempti on 
clause, e . g. Webs ter v .  Hi ggin [ 19 4 8 ]  2 All E . R .  
12 7 e 

C 0 G ti 

Terms of C ontracts 

At last we c ome to c ons i de r  thos e s tatements and 
promi s es which bec ome terms of th e contract. The s e  have 
been ca lled fundamental terms , c onditi ons and \'lar ranti es . 
Tra di ti ona lly these thr ee c las ses have b een regarded as 
c ompri s ing th e c ontent of a c on tract . But as \ve shall 
shmv , th e clas s i ficati on is not exhaus tive and the cate­
gories are not mutua lly exc lus ive . 
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•c E'und arnen ta 1"  tenns 

Ther e has been a great J�al of j udici al dis cus s i ori 
of recent years ab out the c oncept of a fundamental term , 
whi ch h as been laid at rest s o  far as the English �ommon 
law is c oncerned by the deci s i on of the Hous e of Lords 
in S ui s s e  Atlantique etc .  v .  N . V. Rotterdarn s che etc . 
[1966] 2 All E . R .  61. Until thi s  decis ion , the view w as 

wide ly h e ld , and h as b een sust ained b y  the E ng li sh C ourt 
of Appeal , that the party in breach of a fundamental term 
was n ot enti tled to the b ene fit of an exempti on c l ause 
in the c ontrac t .  P arker L . J. h ad express ed this view i n  
Kars ales (Harr ow) Ltd . v .  Wa l li s  [ 19 5 6] 1 W. L . R .  936, 
[1956] 2 Al l E . R. 866 very neatly (with res pect)  when h e  
s aid " I n  my j udgment ,  however extens ive the exception 
claus e m ay b e , i t  h as no a pplication i f  there h as b een a 
breach of a fundament al tenn. 11 ( ibid , 8 71) 

0 & G e 

This deci s i on i l lustrates the rul e  that aft er a b r e ac h , 
which amounts t o  a repudiat ion of the c on tra c t , describe d  
a s  a " fundamental breach " , the party n ot in breach h as 
a free e l ecti on .  H e  may bring the c ontrac t  t o  an e nd by 
"accepting the re:f-Udi ation" and may sue f or damage� ,  in 
which e vent he \vil l n ot thereafter be b ound by a n  exemp­
tion claus e  un less it has b een agreed in t erms t o  c over 
this e ventuality, or he may affirm the c on tract and g o  
his w ay upon i t  ( as �'1hite and C ar ter ( C ounc i l s )  Ltd., did 
in the ir c ontrac t  with McGreg or ( [19611 3 All E .R .  1 17 8 )  
i n  which e vent he wi l l  b e  b ound by all i ts t erms . 

I n  the c ours e of their j ugments , their Lordshi ps , 
notab ly Lord Re id ,  affirm that the par ti e s  are free t o  
contract out of c ommon law liab i l i ty .  The que s t i on i n  all 
cases i s  whether , on the true c on s truction of their 
c ontract , th ey ha ve d one s o. He wil l  d is cuss th is sub j e c t  
in cons idering remedie s  f or breach e 

On e mus t nmv conclude that a funda mental ter m i s ·  
ne ith er mor e  or less than a condi tion . 

Conditions and Warranties 

I t  is a cur ious fact that there is little unif orm­
ity of vi ew as t o  the meaning of the term " c ond ition " 
and " warranty" at common law ( s ee e . g .  Ans oris La\v of 
Contract 2 2 nd Ed. 119 et seq. , Chesh ire and Fif oot's 
Law of C ontract ( N orthe y ' s  2 nd N . Z .  Ed . )  117 et s eq . , 
and Salmond and �infield's Law of C ontrac ts 1st Ed . 33 
e t  s eq . ). As terms of a contract ,  a c on dition i s  reg­
arded as " g oin g to the root of the c on trac t "  whereas a 
warrant y "g oes only to p art of the c ons ideration " , is 
"s ubs id iary ",  or "c olla teral to the main purp os e " .  
Tradit ional ly a cond it ion is d ef in ed as a term wh ich i f  
unfu lfilled al lows a par t y  Hho i s  n ot i n  d efault t o  
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res cind the contract , and a warranty is defined a s  a 
term breach of wh i ch i s  remediable in damages only � 
th e  circular and there fore us e l es s  nature of the s e  
tradi tional � efinitions h a s  only l ately been r e alised . 
( Indeed s e e  Ans on ' s  definition o f  C ondition p e  1 1 9 ) . 

The tradtiona l  approach to the ques tion wheth e r  
the breach of a particular term j us tified r es cis s ion 
or s ounded only in damages postua lted a g overning 
intenti on common to the parties when they made their 
contrac t .  So often , however , the parties f  intent upon 
p er f ormance when they make their b argai n , never contemp­
late breach . The task o f  imputing an i ntention which they 
did not have , but must for legal purpos e s  be pres umed t o  
have h ad , is in most cases whol ly unre al e 

Q e e • 

Bars to Res cis s ion 

7 .  In the foregoing summary we h ave referred to the 
right to rescind for misr e pr es entation . I t  i s  to b e  
noted th at th is right may b e  los t  in c ertain circumstances , 
vi z . � 

{ a) 

( b) 

( c) 

(d )  

I f  the party enti tled t o  r es cind , with knowledge of 
the mi srepres entation , affirms the c ontract . Lon� 
v �  Lloyd [ 19 5 8 ]  W . L . R. 7 5 3 r [ 19 5 8 ]  2 A l l  E . R .  4 0 2  
shows th at a n  affirmation o f  the contract may cons i s t  
o f  taking the b enefi t of someth ing provid ed under the 
contract . 

Lapse of time . Leaf v .  Internationa l  G aller i e s  ( 19 50 ]  
2 K c B e  8 6 ;  [ 19 5 0y-r-A l l  E . R c 6 9 3. 

Rights of th ird parties intervening . I t  i s  s aid that 
i f  third parties bona f id e  and for value acquire an 
intere st in the sub j ec t  matter o f  the c ontract , the 
right of res ci s s ion i s  d efeated . ( Cheshire and Fifoot ' �  
Law o f  Contr a ct , N or th ey ' s  2 nd N. Z .  Edi t i on 2 35 ,  
Clough v .  London and North Western Rai l e o . ( 1 8 7 1} 
L . R . & Exch . 2 6  [ 1 8 6 1- 7 3 ]  Al l E . R .  Rep . 6 4 6 , and th e  
speech of Lord Blackburn in Er langer v.  N ew Somb rero 
Co . ( 1 8 7 8 )  3 App. Cas . 12 1 8 , [ 1 8 7 4 - 8 0 ] Al l E . R .  Rep . 
2 7 1 .  But th e cas e law does not s e em to h ave been 
fully worked out , at a l l  events in the f ield of 
hire-purchas e la\v . It i s  a conunonplace th at 
dea lers as s ign tl1 eir hire purch ase contr acts to 
finance c orapani es , but it does not a ppear to 
have b een d e c ided wheth er such an assignmen t 
wi l l  b ar a h ir e - pur chaser ' s  r ight to rescind 
for mi s re presentation . 
Resc ission i s  not permi tted i f  r esti t u t i o n  i s 
impo s s ible . The Cour t l ooks for s ub s tanti a l  
res ti tution ; i t  seeks to do what i s  j us t  i n  
practi ce . S pence v .  C r aw ford [ 1 9 3 9 ]  3 All 
E . R . 2 7 1 .  
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( e) There is s ome uncertainty where the contract h as 
been completed . On the s a le o f  l and 6 i t  i s  
s ettled that a party mis l ed cannot , after c omp­
letion , rescind for innocent misrepres entati on . 
This noti on regarding innocent misrepresentati on 
has been appli ed to a sale of s hares ( S eddon v .  
North Eas tern S a lt Co . Ltd . 1 19 0 5 ]  1 Ch . 3 26) , 
[ 19 0 4- 0 7 ] Al l E . R .  Rep . 8 1 7 . Moreover , we 
mus t  emph as i z e  that our C ourt of Appeal has 
held that a contract f or the s a le of goods can­
not be rescinded for innocent mi sreprese nt ation 
( Riddiford v .  lvarren) ( 19 0 1 )  2 0  N .. Z . L . R  .. 5 7 2 ) . 

Criti cism of - Exis ting Law 

The summary we h ave attempted enab le s  us to s tate 
the criticisms mos t o ften directed again s t  the rules 
there outlined e These are -

(a) The rules are too c omplex and correspondingly 
dif fi cult to apply in prac ti c e .  E spec i a l ly is thi s  
s o  i n  relation to the representation-term d i s tinction , 
and the condition-warranty dis tincti on .. S om e  wri t er s  
ass ert that they are useless for c ommerci a l  purpose s . 
N o  twc la\•7yers can begin to agre e  upon the class if­
icati on of any given s tatement . Cynics remark that 
Judges thems elves must choos e the remedy they con s ider 
j us t  then find an appropr i ate l egal b as i s  f or i t .  

(b) Bec ause o f  the confus ed state of the l aw ,  i t  i s  
difficult for a n  innocent p arty t o  d ec ide whe ther h e  
has an option t o  rescind or aff irm , and h e  tends to 
and i s  often advis ed to , equivocate ( e  .. g o  S c hwarc z  
V e  Ede dis cus s ed in par agraph b elow ) . 

( c) Res ciss ion for innocent mi s repres entation i s  
not always avai lab l e .  Nhere i t  i s  availab l e  the 

party mis l ed is cons trained eith er to sacrifice 
the bargai n or to go \'li thout a rem edy . Th i s  is 
a h ard choice for him and in many cas es s ome 
financi al ad j us tment would bring about a more 
prop er s ettlement . I n  other cases res ciss ion 
wi l l  impos e a liab ility upon the mis leading 
party which is altogether d i s proportionate to 
the importance of his as s ertion . This would 
b e  avoided by the payment of suitab l e  compen­
s ation e Where resci s s ion is not avai labl e  
the s i tuation is even less s atis factory e 

( d )  Especial ly in cas es of sale o f  goods r but in 
oth er cas es too r the principles upon wh ich a 
party is entitled to cancel for breach of a 
t erm o f  the contract are vague and unreal . 
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( e) The unres tricted liberty to " contract out" 
preserved by the Suis s e  case has been abus ed 
and is open to abus e by s tandard printed 
clauses , notab ly in hire purchas e contracts 
( e . g .  Lowe v.  Lombank Ltd . [ 19 60 ]  1 W . L . R .  1 9 6 ,  
[ 19 60] �11 E . R G  611} e 

The res tri ctions on the right to rescind for 
inno.cent misrepresentation are s ai d  to be too s evere , 
especially in loss o f  the righ t  a fter c ompletion . 

There are many cas es exemplifying thes e criti c i sms . 
During our inves tigations , it s o  h appened that a c a s e  
which aptly il lustrated them arose and s ome of u s  
attended the h earing o f  the appellate s tage o f  this 
litigation in the S upreme Cour t .  tve refer to S chwarcz 
V e  Ede ( P laint No . 7 8 9 3/6 4 i n  the Hagis trate ' s  Cour t ,  
Wellington ; M .  15/65 S upreme Court i·iellington) • Mr .  
Schwarc z  des ired to buy a hous e . A land agent took 
him to proper ty which the agent had been i ns tructed 
to sel l .  This property had legal access from a s treet , 
but th i s  access was very s teep . Mr . S chwarc z  and the 
agent approached the hous e by another route , an easy 
path leading to a group o f  h ous es inc luding the house 
under inspection . B efore they entered the hous e , th e 
agent told Hr . S chwarc z that this path \vas ves ted i n  the 
City Counci l as a pub li c  path . After the ins pec tion r 
Mr . S chwarcz decided to purch a s e  the property . H e  
signed a written offer to purchas e \'lhich described the 
property by i ts legal description without referen c e  to 
the path G The offer provided -

Gi 4 " I admit that I have purchased th e s aid 
property in reliance upon my own j udgment 
and not upon any represent ation or warranty 
made by you or your agen t . "  

The o ffer was accepted . A f ew d ay s  later Mr . S chwarc z 
ascertained that in fact part o f  the path was the property 
o f  a Mr . Brennan , a neighbour , who had a llowed the · 

vendor and others to us e it . Nr . S ch-;varcz immedi ate ly 
informed the agent , who s ugges ted that l'1r . S chwarcz s hould 
try to obtain an easrnent of right of way from Hr .  Brenna n . 
H e  tri ed , but without s uc ces s . Ul timately Nr . S ch\varcz ' s  
s olici tors informed the vendor th at Mr . S chwarcz would 
not comp lete unless he could obtain a right of way over 
th e pa th . The vendor ' s  solici tors replied by calling on 
Mr . S chwarcz to complete " the contract " ,  f ixing a time 
for s ettlement and making time of th e ess ence . Mr . 
S chwarc z did not complete . 'rhe vendor k ept th e depos i t  
o f  J4 0 0 ,  and res old the property for �lO O  more than th e 
pri ce agreed by Mr . S chwarcz .  
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Mr e S chwarcz sued for the r eturn o f  h i s  depos i t c 
He argued that there was a fraudulent mi srepres entation 
by the agent ; alternative ly that the agent ' s  s tatement 
about the path \vas a condition of the contrac t , s ubmitting 
that claus e 4 d id not apply to condition s o On the s e  
submiss ions h e  claimed to recover damages . Vendor argued 
that there was no more than innocent misr eprese ntation , 
but that S chwarc z  h ad los t the r ight t o  r e s cind l even 
i f  avai lable in the face of clau s e  4 ,  by his d elay 
during his negotiations with Mr . Brennan . The learned 
Magistrate held that there was an innocen t  misrepres entation 
but that Mr . S chwarcz had not exerc i s ed h i s  .right to 
resc ind , and that he h ad lost thi s  right by not e lecting 
to res cind prior to the time for s e ttlemen t . "�he P l ain­
tif f  (by r equiring the vendor to provi d e  the right o f  way ) 
was and h ad been contending for s omething to which he 
was not entitled by the contract , and i n  order to ma�n-
tain th at pos ition h e  e lected not to exe r ci s e  a right 
of res cission ari s ing out o f  misreprese ntation 11 • His Wor­
ship volunteered b ut rej e cted the suggestion that the 
agent ' s  statement con s ti tuted a collater a l  contract e 
Finally His t'lorship observed th�t "At the t ime of the 
convers a tion the parties had not turned their minds to a 

contractual r� lationsh iP and that when they did reach 
the s tage at 'l',vhich a contract �'las contemplated nothing 
was s aid upon thi s  sub j ect e " He gave j u.::.gment for the 
defendant .. 

Mr . S chwar c z  appealed to the Supreme C our t . This 
Court h e ld that there was an innocent mis representation 
and that .C.1r . S ch\'larcz had res cinded by s ta ting that he 
would not comp lete un less the right of way was for th­
coming from r-1r . Brennan o His Honour then- turned to 
clause 4 c He held that i n  the - pres ent c a s e  there \',vas 
misdes cription sub s tant i a l  and materia l wh ich rend ered 
the s ub j ect matter of the contract di f f erent from that 
wn1cn by vJ.rtue o!: the repres entatJ.on the purchaser \vas 
entitled to expect . " The representation , in my opinion , 
amounts to a condi tion . I t  is more than a warranty for 
whi ch damages tvould b e  re asonable c ompens ation . C lause 
4 in the contrac t protects the vendor only agains t mis ­
repres entation and breach of warranty • • •  I do not 
think the express ion ' repres entation or w arranty ' is 
suffici ent to cover the pre s en t  misrepres en tation , wh�ch 
in s ubs tance amounts to a misdes cription" .  The appeal 
was a llowed , a nd Mr . S ch\varc z  got his depo s i t  b ack , i f  
anything remained after meeting h is cos ts . 

From these s imp le facts , s ee how the la'i.v cons trained 
the C ourts to run through the gamut of c las s if i cation from 
a statement without contractual intention through mi s ­
representation both innocent and fraudulent , i n  pas s ing 
to rumi nate upon th e concept of a col later a l  contr act , 
to the result th at there wa s a mis des cr ip tion amounting 
to a bre ach of condi tion . 

• 0 • • 



FOOTNOTES 

1 .  Examples inc lude The Insurance Act , R . S e A .  1 9 7 0 ,  c . l 8 7 ; 

The Exemptions Act r  R . S . A .  1 9 7 0 , c o l2 9 ; The S e i zure­

Act ,  R . S . A .  1 9 7 0 ,  c . 338 ; The Execution C redito r s  Act ,  

R . S e A .  1 9 7 0 ,  c . l 2 8;  The Conditional S a l e s  Act ,  R . S . A e  1 9 7 0 r c . 6 1 .  

2 �  The Credi t  and Loan Agreements Act ,  R . S . A .  1 97 0 ,  c . 7 3 ;  

The Direct Sales C ance llation Act ,  R . S . A .  1 9 7 0 ,  c . ll O ; 
Amendments to the Conditional Sales Act , 
s s . 1 8 . 1  and 1 9 , S . A .  1 97 1 ,  c . l 8 ,  s . 4 , S . A .  1 9 7 1 , c . 9 6 , 

s . 2  and S . A .  1 9 7 2 , c . 8 9 ,  s . 4 .  

3 .  The Unfair Trade Practices Act ,  S . A .  1 9 7 5 , C o 33 .  

4 .  Trade Practices Act r S . B . C .  1 9 7 4 , C e 9 6 .  

5 "  The Bus iness Practices Act , 1 9 7 4 0  S . O �  1 9 7 4 , c . l31 " 

6 .  Amendments tG the Combines Inves tigation Act 1 1 9 7 5 u 

B i l l  C-2 , which c ame into effect January l r  1 97 6 . 

7 .  S . M .  Waddams , S tr i c t  Liab i lity , Warranties and The 

Sale of Goods ( 1 9 6 9 )  r 1 9  U .  of T .  Law J .  1 5 7 . 

8 .  Thi s sugges tion comes from Profes sor Jacob Z i egel and 

o ther member s of the Sale of Goods Res ea rc h  Team , 

Ontario L aw Reform Commi s sion . 

9 .  See the Minutes o f  Proceedings o f  the Assoc iation of 

Superintendents o f  Ins urance , 1 9 7 4 . 

9 a . For an exampl e  o f  an e laborate enumeration o f  

exemptions i n  the legi slation itself , s e e  The Direc t  

Sales Ac t ,  R . S .  Nfld . 1 9 7 0 ,  c . 9 6 6  a s  amended 0 s . 6 ( 2 ) . 

10 . Hire Purcha se Ac t 1 9 6 5 , s s . 2 , 4  where the l imit i s  

i 2 , 00 0 .  



( i i )  

11 . R . S . M . 1 9 7 0 ,  c .  C 2 0 0 , s . l ( t )  (v)  "re ta i l  s al e " o f  goods 

ur o f  s ervices or o f  both means any c ontrac t o f  sale 

o f  goods or service s  or both made by a seller i n  the 

cours e  of busine s s  except • • •  

(v)  a sale in which the c a s h  price o f  the good s  or 

s ervices or both exceeds seven thousand , f ive 

hundred dollars . 

1 2 . The Law Commis s ion arid the S co ttish L aw Commis sion 8 

Exemption Clauses in Contracts 1 Fir s t  Report : 

Amendments to the Sale of Goods Act 1 8 9 3 , a t  p .  2 8 e  

( Hereaf ter referred to as The Engli s h  & S co tt i s h  L aw 

Commi s sions Report ) . 

1 3 . E . g .  Consumer Protec tion Act ,  S . B . C .  1 9 6 7 , c . l 4 a s  

amended , s . 4 ;  The Consumer Protection Ac t u  R . S . M. 

1 9 7 0 ,  c .  C 2 0 0 ,  as  amended , s . l ( t ) ; D irect Sellers 

Act , R . S . N . B .  1 9 7 3 ! c . D - 1 0 , s . 3 ( 2 } ; The Co s t  of 

Credi t  Disclosure s Act , R . S . N . B �  1 9 7 3 0 c .  C - 2 8 , 

S e  1 ;  The Newfoundl and Consumer Protection Act, 

R. S .  Nfld . 1 9 7 0 ,  c . 2 5 6 , s . 2 ;  The Consumer P rotection 

Ac t t  R . S . N . S .  1 9 6 7 1 c . 5 3 ,  s . l ;  The Direc t Sel ler ' s  

Licensing and Regul ation Act , S . N . S .  1 9 7 5 , c . 9 ,  s . 6 ;  

The Consumer Protec tion Ac t ,  R . S . O .  1 9 7 0 ,  c . 8 2 a s  

amended e s . 4 4a ;  The Consumer Pro tection Ac t ,  R . S . P . E . I .  

1 9 7 4 , c .  C-1 7 6 s . 2 ; The Consumer Pro tection Ac t ,  S . Q .  

1 97 1 ,  c . 7 4 , s . 1; Co s t  o f  Cred it Disclo sure Ac t , S . S .  1 9 6 7 , 

c . S S ,  as  amended ! s . 2  ( 2 ) . 



( ii i )  

14 . Supply o f  Goods ( Impl i ed Terms ) Act 1 9 7 3 : s . 4 ,  

amending s . 5 5 ( 7 )  o f  the Sale o f  Goods Act 1 8 9 3 . 

1 5 . For example , s . 4 4 a . o f  the Ontario Consumer 

Protection Act , R . S . O .  1 97 0 ,  c G 8 2 and s . 5 8 ( 1 )  o f  

the Mani toba Consumer Pro tection A c t  R . S . M .  1 9 7 0 , 

c .  C 2 0 0  which make the implied conditions o f  qual ity 

found in the Sale of Goods Act mandatory in a 

consumer sale . The s e  provis ions appl y , however ,  only 

to the sale of goods and not to service s . 

1 6 .  s . 4  

1 7 .  E . g .  The Ontario Consumer Protection Act ,  R . S . O .  197 0 , 

c . 8 2 ,  a s  amended , s . 44 a .  

1 8 .  E . g .  Ibid . , s . 1 ( c ) . Mani toba Consumer P ro tec tion Act , 

R . S . M .  1 9 7 0 , c .  C 2 0 0 , as amended " s . l ( t )  ( iv ) . 

1 9 .  Robinso� v .  Graves , [ 1 9 3 5 ]  1 K . B .  5 7 9  ( C . A . ) 

2 0 .  Philip Head & Sons Ltd . v .  Snowfronts L td . , [ 1 9 7 0 ]  

1 L loyd ' s  Rep . 14 0 ( Q . B .  Div . ) 

2 1 . !rancis v .  Cockrel l ( 1 8 7 0 ) , L . R . 5 Q . B .  5 0 1 , 5 0 3 . 

2 2 . Young & Marten Ltd . v .  McManus Childs Ltd . , [ 1 9 6 9 ]  

1 A . C .  4 54 ( H . L . ) ho ld ing that a t  common l aw there 

were s imilar implied cond itions as to qua l ity 

applicable to the mater ials component of a contract 

for work , labour cind mater ials as tho s e  in the S a le 

o f  Good s Act . 



( iv )  

2 3 � Contrast s . 5 ( 2 )  o f  the Alb erta D irec t S al e s  Cancel l a tion 

Act ( which has a formal requirement o f  wri ti ng for some 

sale s  of both goods and servic e s ) and s .  1 8 . l of the 

Alberta Conditional Sales Act with s . l9 of the Alberta 

Cond i tional Sales Ac t and s . 7  of the Sale of Good s A c t c  

2 4 . Robinson v .  Graves , supra note 1 9 , mis interpreting L e e  

V e  Gri ff in , 1 B .  & S .  2 7 2 , 3 0  L . J .  ( Q . B . ) 2 5 2 . In 

Canada contras t  Ross v.  Sadofsky , [ l 9 4 3 ]  1 D . L . R .  3 3 4  

with Preload eo . v .  City o f  Regina ( 1 9 5 8 ) , 1 3  D . L . R � 

( 2d )  3 0 4 ( S ask a · c . A . ) , affd . in the S . C e C . , [ 1 9 5 9 ]  

s . c . R . a o1 .  

2 5 . Such terms a s  rej ection , del ivery , pas s ing o f  property 
a�· 

and risk , o f  merchantabl e qua l i ty do not s eem apt when 

applied to pure service contracts . or the labour component 

o f  a contract for labour and material s .  

2 6 . [ 1 8 9 5 ]  A . C .  4 8 1 ( H . L . ) 

2 7 . Neil son v .  Atlantic Rental s  Ltd . ( 1 9 7 4 ) , 8 N . B . R .  ( 2d )  

5 9 4  (App . Div . ) ;  S tar Expres s Merchandis ing Company v .  

V .  G .  McGrath P ty .  Ltd ., � [ 1 9 5 9 ]  V . R .  4 43 ( C . A . ) .  

2 8 . Hal sbury ' s  La\v o f  England , 2nd ed . ,  vol . 2 ,  " Bailment "  

a t  para . 2 3 7 citing Readhead v .  Midland Ra il Co . ( 1 8 6 9 ). , 

L . R . 4 Q . B .  3 7 9  and Chr i s tie V c  Griggs ( 18 0 9 ) , 2 Camp . 7 9 . 

2 9 . See the d i s cus s ion in Waddams , Strict Liability , 

Warranties and the Sale o f  Goods ( 1 9 6 9 ) , 1 9  U .  o f  T .  

Law J .  1 5 7 . 



( v )  

3 0 • [ 1 9  5 3 ]  4 D .  L .  R .  1 6  (On t .  H .  C .  ) � 

3 1 .  ( 1 9 5 8 ) , 1 4  D . L . R . ( 2d )  2 9 7 ( N . S o S . C . ) .,  

3 2 . The l eading case i s  Couturier v .  Hastie ( 1 8 5 6 } , 5 H . L .  

Cas .  6 7 3 . See Ches hire & Fi foot , L aw o f  Contr ac t , 8 th 
f 

ed . 1 9 7 2 , p .  2 0 4 ;  Anson ' s  L aw of Contra c t  (2 3rd . ed � 

ed . Gue s t , 1 9 6 9 ) , p .  2 6 4 ; G . H .  Treitel r The Law o f  

Contrac t , 3rd ed . , 1 9 7 0 , p .  2 2 1 .  

3 3 .  The suggestion by Chalmer i s  that the s ection i s  based 

on E lphick v .  Barnes ( 1 8 8 0 ) , 5 C . P . D .  3 21 (death o f  

a hors e  delivered o n  s a l e  o r  return) . For a 

discussion o f  fru stration mor e  generally s e e  Che shire 

& Fifoot , s upra no te 3 2 ; p .  5 4 0 ,  Anson ' s  Law o f  C ontrac t , 

supra note 3 2 , p .  4 5 3  and Treitel ,  su:er'! note 3 2 ,  p .  7 4 1 . 

3 4 .  S e e  e . g .  McRae v .  Commonwea l th D i spo sa l s  Commis s ion 

( 1 9 5 0 ) , 8 4  C . L . R . 3 7 7  (Au s t . H . C o ) where the p la intiff 

incurred sub s tantial out-of-pocket expense s  in r e li ance 

on the defendant ' s  repres entation that there was a ship 

to salvage . 

3 5 . See Ontario Law Reform Commi s s ion , Repor t  o n  Consumer 

Warranties and Guarantee s in the S al e  of Goods , 1 9 7 2 ,  

pp . 2 8 - 3 1 ; First Report o f  the Consumer P ro te ction 

?re j ec t , Law Re form Divi s ion New Brunswick Department 

of Ju st ice , 1 9 7 4 , pp . 9 - 5 8 . ( He reafter r eferred to a s  

the O . L . R . C .  Report and the N . B .  Report respectively ) . 



( vi )  

3 6 .  The case most o ften ci ted in connection with " sal� � 

puffery " i n  fact held the s e l ler bound by hi s 

represen ta tion s . Carl i l l  v .  C arbo l i c  Smoke Ball 

Company p [ 1 8 9 3 ]  1 Q . B .  2 5 6  ( C ., A . ) .  

37 . S e e  e . g . the argument o f  Trebi1cock , Private L aw 

Remedie s . for Mi sleading advertis ing ( 1 9 7 2 ) , 2 2  

-u .  T .  Law J .  1 , 4 : . 

38 . B v .  Imperial Tobac co Produc ts L td . ( 1 9 7 2 ) , 2 2  

D e L .  R .  ( 3d )  6 2  (Al ta .  S . C . , App . Div ., ) a f firming 

( 1 9 7 0 }  I 6 4  C . P . R .  3 ( S . C . ) .  

3 9 .  [ 1 9 1 3 ] A . C .  3 0  ( H . L . ) .  

4 0 .  O . L . R . C .  Report , p . 2 9 ,  N . B .  Report , p �  4 7 . S e e  a l so 

Quebec Consumer P rotection Act , S . Q .  1 97 1 ,  c . 7 4 s s o 

6 0  & 6 2 , Manitoba Consumer P rotection Act , R . S .M �  

1 97 0 ,  c .  C2 0 0 ,  s . 5 8 ( 8 ) , and the Saskatchewan White 

Paper entitled P roposal for a Consumer Products 

Warrantie s Bill , 1 9 7 5 , s . S ( l ) . 

The distinction discussed in the text al so s�ems to 

have been r e j ected in the Alberta Unfair Trade 

Practices Ac t ,  S . A • .  1 9 7 5 ,  c . 3 3 ,  s . l l ,  which a l lows 

damages for deceptive or mi s leading repres entation s . 

4 1 . O . L . R . C .  Report , p .  2 9 . 

4 2 . R . S . M .  1 9 7 0 �  c . C 2 0 0 ,  s . 5 8 ( 8 ) . 

4 3 . The Statute o f  Frauds provi sion of the S al e  o f  Goods 

Act ,  s . 7  has been discussed above at p .  4 9  • .  



(vi i )  

A � 
4 4 . For a recent defence o f  the s e  doc trines see J .  E .  Cote , 

An I ntroduction To The Law o f  Contr�c t ,  1 9 7 4 , pp c 5 5  

ff . and 6 9  ff . 

4 5 .  I n  general se� Cheshire and Fifoo t ,  Law o f  Contrac t , 

8 th ed . 1 9 7 2 , pp . 5 6 3 -5 6 8 . 

46 c I n  this ,  Sales law has departed from general contrac t  

l aw .  For two recent Eng l i s h  cases i llustrating an 

a ttempt to return to the general contract law o f  

c l a s s i fying by the magnitude o f  the breach s e e  Hon� 

�o ng Fir Shipping Co . Ltd . v .  Kawa saki Ki s en Kaisha 

Ltd . G {1 9 6 2 ]  2 Q . B .  2 6 ;  [ 1 9 6 2 ] , All E . R . 4 7 4  ( C . A ., ) 

a nd Cehave N . V .  v .  Brerner Handelgesdll schaf t  rn . b .  H . , 

[ 1 9 7 5 ]  3 W . L . R . 4 4 7 ( C . A . ) .  

4 7 . O . L . R . C .  Report ,  p .  3 1 ;  N . B .  Report ,  p .  1 2 6 . 

4 8 . S e e  F . T . C .  News Summary No . 2 - 1 9 7 2 . 

4 9 .  O . L . R . C .  Report , p .  3 0 ,  N . B .  Report , p .  2 1 .  

5 0 .  S e e  Lord Denning in Ingharn v .  Ernes , [ 1 9 5 5 ]  2 All . 

E . R .  7 4 0 , 7 4 2  ( C . A . ) and Lord Pearce i n  Kenda ll v .  

Lillico 1 [1 9 6 8 ]  2 Al l E . R . 4 4 4 , 4 8 7  ( H . L . ) .  

5 1 . Tr ebilcock , supra note 3 7 , 6 citing Pernber ton v .  Dean 

( 1 9 0 2 ) , 88 Minn 6 0 d 92 N . W .  4 7 8 ; Cochran v .  McDona ld· 

( 1 9 4 5 ) , 2 3  Wash . 2d 3 4 8 ,  1 6 1  P .  2d 3 0 5 ;  Dobb in v . 

Pac ific Coa st Coal eo . ( 1 9 4 6 )  I 2 5  \'la s h . 2d 1 9 0 , 

17 0 p .  2d 6 4 2 . 
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(vii i )  

5 2 . The Consumer Protection Ac t ,  S . Q . 1 9 7 1 , c 7 4 , 

6 0 .  Any goods furnished by a merchant mus t  c omply 

with the des cription of them given in the 

c ontracts and in c a talogue s , circul ar s o r  o ther 

means o f  advert i sing . 

6 2 .  Every warranty in a merchan t ' s  advertis in g  

resp�cting goods sha l l  be deemed t o  form 

part o f  the contrac t  o f  sale respecting such 

goods . 

53 . 6 • 2-31 3 . ( 1 )  Express warranties b y  the seller are 

created as fo llows : 

( a )  Any affirmation o f  fact o r  promi s e  made by 

the sel ler to the buyer whi ch relates to 

the goods and becomes part of the bas i s  o f  

the bargain creates a n  expr e s s  warranty that 

the goods sha l l  conform to the affirmation o r  

p romi se . 

( b )  Any description of the goods which i s  m ad e  

par t  of the bas is of the bargain creates 

an expre s s  warranty that the goods sha l l  

conform to the descr iption . 

( c )  Any s ampl e  or model which i s  made part o f  

the bas i s  o f  the bargai n  creates an expres s  

warranty tha t the whole o f  the goods shall 

c onform to the sample or mode l .  



( ix )  

( 2 )  I t  is not neces sary to the creation of an 

expres s  warranty tha t  the s e ll e r  use formal 

words such a s  •vwarrant " or " guaran te e "  o r  

that h e  have a specific intention t o  make 

a war ranty , but an a f firmation merely o f  

the value o f  the good s  or a s ta temen t  

purporting to be merely the sel ler ' s  

opinion or commendation of the goods doe s  

not c reate a warranty . 

5 4 . The l eading case i n  rela tion to the a ttempt by financ i e r s  

to i nsulate themselves b y  the u s e  o f  promis sory not e s  i s  

Range v .  Belvedere Finance Coro . ( 1 9 6 9 } , 5 D . L . R .  ( 3d )  

2 5 7  ( S . C . C . ) .  

S S . An Act to amend the Bill s o f  Exchange Act , R . S . C . 1 9 7 0 , 

l st .  Supp . , c . 4  adding a new Part V Consumer B i l l s  and 

Notes to the Bills of Exchange Act and The Condi tional 

S a l e s  Act , R . S . A .  1 9 7 0 , c . 61 { as amended by S . A .  1 9 7 1 , 

c . l 8 ,  s . 4 ) s .  18 . 1 .  

5 6 . Amer ican periodical l i terature abounds . S e e  for examp l e , 

D .  H .  Maffy and Alex c .  McDonald , The Triparti� Cred i t  

Card Tran saction: A Leg a l  Infant ( 19 6 0 ) , 4 8  Cali f . L .  

Rev . 4 5 9 .  and E . E .  Bergs ten 1 Credit Cards : A P relude to 

the C ashle s s  Soc iety ( 1 9 6 7 ) , 8 B . C .  Ind . & C orn . L . R .  4 8 5 .  

5 7 . " Mi srepres entation and Breach of Contract " c  Report of the 

Contrac ts and Commercial L aw Reform Commi ttee , New Zea land , 

1 96 7  at p .  



" 

5 8 . 

5 9 . 

( x) 

Fridman , S a l e  o f  Goods in Canada ; 1 9 7 3 , p .  1 0 1 . 

The Engli sh & S co ttish Law Commis s i on s  Report ,  p .  4 

and The Twe l f th Repor� of the Law Reform Committee 

( Transfer of Ti tle to Chatte l s )  u 1 9 6 6 ,  Cmnd . 2 9 5 8 , 

para . 3 6 .  

60 e Rowland v . nival l , [ l 9 23 ] 2 K . B .  5 0 0 .  

61. As well as Rowland v . Dival l s e e  McNeil l v .  Associate d  

C ar Markets Ltd . ( 1 9 6 2 ) , 3 5  D . L . R � ( 2d )  5 8 1  ( B  .. C .. C . A. ) . 

6 2 . Butterworth v .  Kingsway Motor� Ltd . , [ 1 9 54 ] 1 W . L e R. 12 8 6 .  

6 3 . O . L . R . C .  Report , p .  3 3 ; N . B .  Report , p .  6 0 . 

6 4 . The English · and Scottish L aw Commis s ions Report ,  p .  5 ,  

para . 17  and 1 8 . 

6 5 . O . L . R . C .  Report ,  Chapt . 3 .  

6 6 .  N . B .  Report , p .  6 6 . 

6 7 .  S everal Canadian P rovinc es already prohibi t the exclus ion 

o f  s . 1 5 in Consumer tran s ac tions , including Ontario 0 The 

Consumer Protec tion Act ,  R . S . O .  1 9 7 0 , c . 8 2 ,  as amended , 

s .  4 4 a ;  Manitoba , The Consumer Protection Act ,  R . S o M .  

1 9 7 0 , c .  C 2 0 0 ,  a s  amended , s .  5 8 ; S askatchewan , The 

Condi tional S a le s  Ac t ;  R . S . S .  1 9 6 5  c .  3 9 3 0 s s . 2 5 , 2 8 ; 

Br itish Col umbi a ,  Sale of Goods Act ,  R . S . B . C .  c .  3 4 4 , as 

amended , s .  2 1A .  

6 8 .  See e . g .  P .  s .  A t iyah, _!he S ale o f  Goods , 4 th ed . 1 9 7 1 , 

p .  6 6 .  



/ 

... ( x i }  

69 . B enj amin ' s  Sale o f  Goods , 1 9 7 4 , ed . Guest , p .  3 4 1 . 

7 0 $  The mos t  o f ten c ited attempt to i l lu strate thi s  

d i s t inction is the pas sage from the j udgmen t  of 

Channell ,  J.  i n  Varley v .  Whipp , [ l 9 0 0 ] 1 Q . B �  5 13 ( C . A. ) .  

7 1 .  The mos t  extreme example o f  thi s i s  Areas Ltd . v .  E .  A .  

Ronas sen & Sons , [ 1 9 3 3 ]  A .  C .  4 7 0  ( H . L . ) c 

7 2 .  New Hanburg Mfg . Co . v .  Webb ( 1 9 11 ) , 2 3  O . L . R .  4 4  ( C . A . ) .  

73 e Supra note 7 0 .  

7 4 u ( 19 2 4 ) , S S O . L . R . 6 6 7 , 6 7 7  ( C . A . ) .  

7 5 e  [ 1 9 7 1 ]  1 Al l .  E . R . 8 4 7 . 

7 6 . O . L . R . C .  Report ,  p .  3 4 . 

7 7 e  O . L . R . C .  Report , p .  3 2 .  

7 8 . Supra note 5 9 ,  p .  1 0 . 

7 9 . The S a skatchewan Propo sed Consumer P roducts Warranti e s 

B i l l  has dropped the Saskatchewan equiva lent o f  s .  1 7 ( 1 ) . 
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1 0 0 . s .  M .  Waddams , Produc ts L i abil ity , 1 9 7 4 . The Law 
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Law C ommi s s ion , Working P aper No . 2 0 c Liabil i ty for 

Defective Products , 1 9 7 5 . 

1 01 . Accident Compensation Act 1 9 7 2 , N . Z . S tat . 1 97 2 ,  No . 4 3 ; 

Acc ident Compensation Amendment Act ( 2 )  1 9 7 3 , N . Z .  S ta t . 

1 9 7 3 , No . 1 1 3 . Thes e  statutes result ed from the Report 

o f  R9yal Commis s ion of I nquiry , Compensation for P ersonal 

I n j ury i n  New Z ealand , 1 9 6 7 . ( The Woodhouse Report ) . S e e  

G o W . R .  P almer , Abolishing The Per sonal Inj ury Tort System ,  

The N ew Z ealand Experience , 9 A1ta . L . R  • . 1 6 9 ; D .  R .  ·Harris ,  

Acciden� Compensation in New Z eala nd : A Comprehens ive 

Insur ance Sys tem ( 1 9 7 4 ) , 3 7  Mod . Law Rev .  3 6 1 . 

1 0 2 . Warranty : This product will be replaced i f  defective i n  

1 0 3 . 

1 04 . 

manufacture , l abel ling or packaging . Except for such 

replacement 8 thi s prc duct is so ld wi thout o ther warranty 

or l i abil ity 
NOTICE TO BUYER • STOKES WARRANTY AND CONDITIONS OF S ALE. 
Stokes Seeds Ltd .. o r  S tok.:s Sl't!ds 1 nL·. limits its warranty t o  the vit�lity and purity o f  its g�rd�n 
seed to the full .tmount 0f tht: pur,hJs..> price. 1t i� n.•cojrnized th:n a mistake can be made, and i t  
is therefore mu tuallv J!!rced that in no .-.J <c' 5h:tll Stok�s Sc�d ' L td . •  o r  Stok�s Seeds Inc., bL' liable 
for more than the• aimnl nt Jdually p:1id f, • r  !lw ,,·cJs. By a'.:�pta m:c of the 5<'cds. the buyer ackn•JW· 
ledges tha t  the limitation' and Ji,d.limcrs hcr,•in dcs.:ribc•J arc conditions of 'ak. and that th,•y 
constitute the l! nti rc agreement bl' t ll <'<'n p.Irt lt'S rc•garding warranty or :my nthL'f liability. Our prkes 
arc based on this wJrrantv JJIJ hnutcd li.tl• i l i tv.  and wou !J be mu.:h hidt.:r tf furtlwr !i.tbilitv COIII: ragc 
is required. If this is not satisfactory, please return at once and we will refund your money , 

( 1 8 54 } , 9 Exch .  3 4 1 ,  1 5 6  E .  R .  1 4 5 .  The codi f ication o f  

this r u l e  i n  the A c t  i s  dis cu s s ed below i n  t h e  sections 

on remedies . 

1 0 5 . Discus sed in O . L . R . C .  Report ,  pp . 5 0- 5 3 . 
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1 0 6 . For examples , see u . c . c .  s .  2 - 3 1 6 . 

Exclus ion o r  Modific ation o f  Warranties . 

( 1 )  words or conduct relevant to the creation o f  

an expre s s  warranty and words o r  c onduct tending to 

· negate o r  l imit warranty shall be construed wherever 

reasonabl e  as con s i s tent wi th each o ther ; but sub j ect 

to the provisions o f  thi s Articl e  on paro l o r  extrinsic 

evidence ( S ection 2 - 2 0 2 )  negation or limitation i s  

inoperative to the extent that such construction i s  

unreasonable .  

{ 2 )  Sub j ect to subsec tion ( 3 ) , to exclude o r  mod i fy 

the implied warrantY of merchantabi l i ty or any part 

of it the i anguage mus t mention merchantab i l ity and 

in case of a writing mus t  be conspicuou s , and to 

exclude or modify any implied warranty of fitnes s  

the exclusion must be by a writing and conspicuous . 

Language to exc lude al l impl ied warr anties o f  f i tn es s  

i s  sufficient i f  i t  s ta te s , for example ,  that " There 

are no warranties which extend beyond the description 

on the face hereo f . " 

( 3 )  Notwiths tand ing subsection ( 2 )  

( a )  unl e s s  the ci rcums tances indicate otherwi s e , 

all implied warranties are excluded by 

expres s ions l ike " as i s " ,  "wi th a l l  faul t s "  

or other l anguage which i n  common understanding 

ca l l s  the buyer ' s  a tt ention to the exc lusion 

of warrantie s and makes plain that there i s  no 

impl ied warranty ; and 
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(b)  when the buyer before entering into the 

contract has examined the goods or the 

s ample or model as ful ly as he des ired 

or has refused to examin e  the goods 

there is no imp l i ed warranty with 

regard to defects whi ch an examination 

ought in the circumstances to have 

revealed to him ; and 

(c ) an implied warranty can also be excluded 

or modified by course of deal ing or 

cours e  of performance or u sage of trade e 

( 4 )  Remedies for breach o f  war:.:. anty can b e  l imited 

in accordance with the prov i s ions o f  thi s  Article on 

l iquidation or l imitation o f  damages and on c on trac tual 

modi f ica tion of remedy ( Sec tions 2-718 and 2 -7 1 9 } . 

and S upply o f  Goods ( Implied Terms ) Act 1 9 7 3 , s . 4 ( 4 )  and ( 5 )  � 

( 4 )  I n  the case of a contract o f  sale o f  goods , 

any term o f  that or any other contract exempting 

from all or any of the provision s  o f  section 1 8 , 

1 4  o r  1 5  of thi s  Act sha l l  be void in the case o f  

a consumer s a l e  and shal l ,  in any o ther c a s e , not 

be enforceabl e to the extent that it is shown 

that it would no t be fai r or reasonabl e to allow 

rel iance on the term . 

( 5 )  In de termining for the purposes o f  subsec tion 

( 4 ) above whether or not reliance on any such term 

would be fair or reasonable regard shal l  be had to 



(xvi ) 

all the c ircums tanc e s  of the c a s e  and i n  

particular to the following matte r s  -

( a )  the s trength of the bargai ning pos i tions 

of the sel ler a nd buyer relative to e ach 

o ther , taking into a ccoun t , among other 

things , the ava il ab i l i ty o f  s ui table 

alternative product s  and s ourc e s  o f  s upply ; 

(b)  whether the buyer received an inducement 

to agree t.o the term or in accepting it had 

an opportunity of buying the good s  o r  

suitable alternatives wi thout i t  from any 

so�rce of supply ; 

(c )  whether the buyer knev: o r  ought. reason ab ly 

to have known o f  the exi stence and extent 

of the term (having regard , among o ther 

things , to any c u s tom o f  the trade and any 

previous cour s e  of dealing between the 

parties ) ;  

( d )  where the term exempts from a l l  or any o f  

the provi s ions of s ection 1 8 , 1 4  or 1 5  o f  thi s  

Act i f  some cond i t ion i s  not complied with , 

whe ther it wa s rea sonable a t  the time o f  the 

contract to expect that compl iance wi th tha t 

condition would be practicable ; 

( e )  whether the goods were manufactured , proc e s s ed , 

or adapted to the spec ial order of the buyer . 
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1 0 8 . See s .  2 0 ( b )  o f  the P roposed Consumer Products Warran ti e s  

Bil l . 
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11 0 .  S tat . C a l . 1 9 7 0 ,  c .  1 3 3 3  add i ng T i l l e  1 . 7 ,  s ec . 1 7 9 0- 1 7 9 2  

to the C al ifornia C ivil Code . 

lll e O . L . R . C .  Report ,  p .  4 0 .  

1 1 2 . See s .  6 ( 7 )  o f  the P ropo sed Consumer P ro ducts Warranti e s  

Bil l . 

113. N . B .  Report , pp . 8 4 - 8 7 .  

1 1 4 . Supra note 6 7 . 

1 1 5 . Benj arni n ' s  Sale o f  Goods , supra not e  6 9 , pp . 4 6 5 � 4 6 8 ; 

Trebilcock . ,  P r ivate Law Remedies for Misl eading 

Adverti s ing ( 1 9 7 2 ) , 2 2  U .  o f  T c  L aw J. 1 ,  6 .  ·Atiyah 

supra note 6 8 , pp . 1 11 - 1 1 3 . 

1 1 6 . O . L . R . C .  Report , p .  6 5 .  

1 1 7 . See Cheshire & Fifoot supra no te 3 2 , p .  4 2 8  e t . s eq . 

1 1 8 . Wedderburn , [ 1 9 5 9 ]  C arob . L .  J .  5 8 . 

1 1 9 . Moran et al . v .  Pyl e National { Canad a }  Ltd . , [ 1 9 7 4 ]  

2 W . W . R . 5 8 6 { S . C . C . ) .  See the comment by W .  H .  Hurlburt ,  

( 1 9 7 4 ) , 5 2  Can . Bar Rev . 4 7 0 . 
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120 . I n  addition thi s would have the d i s advantage o f  pl� c i ng 

the initiative always on the consumer . He would for 

exampl e have to pay the s eller and then s eek recour s e  

against the manufacturer . S e e  the d i scus s ion unde r  

t h e  s ection above on the rights o f  a s s ignees .  

12 l e  O . L . R . C .  Report , p .  7 3 . 

12 2 Q  Id . 8 p .  7 2 . 

123 . Id. , p .  7 4 .  

1 2 4 . Compare Hartley v .  Hymans_, [ 1 9 20]  3 K . B .  4 7 5 ,  4 8 4  with 

Allen v .  Danforth Motors Ltd . ( 1 9 5 7 )  r 12 D . L . R .  ( 2d )  

5 7 2  (On t . �. A . ) .  

1 2 5 . Benj amin ' s  Sale of Goods , supra note 6 9 ,  chapt . 5 & 6 ;  

Atiyah 0 supra no te 6 8 , chap t . 1 7  & 1 8 ; Fridman , .�pra 

note 5 8 , chapt . 4 .  

126 .  s .  2 1. 

127 . Rul e  1 ,  s .  2 1 .  

1 2 8 .  Rule 5 ( 1 ) , s .  2 1 .  See e . g .  C ar adoc Nurs er i e s  L td . v .  

Mar s h  ( 1 9 5 9 ) , 1 9  D . L . R . ( 2d )  4 9 1 ( Ont . C . A . ) .  

1 2 9 .  B .  G .  Hansen , Inherent Vic e  and Contracts for the S a l e  

o f  Goods ( 1 9 7 5 ) , 2 Dal . L .  J .  1 6 8 . 

130 .  There wil l be a much greater tendency for the seller to 

tell the buyer to look to the carr i er i f  the seller ha s 

a lready been paid . 
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1 3 1 .  Thi s  coupled with the recommendation i n  the next ���tion 

might pose a problem for consumer s 'tt,:ho pay for goods 

before del ivery . They may have no protection a ga in s t  

the s el ler i s creditors i n  the event o f  his bankruptcy . 

I f  thi s  i s  a practical problem i t  should be attacked 

directly not through artific i a l  rule s  about the locat i on 

of title . 

1 3 2 .  R . S . A .  1 9 7 0 , c .  1 3 2 , s .  3 .  

1 3 3 . R . S . A .  1 97 0 , c .  6 1 ,  a s  amended c 

1 3 4 . [ 1 9 7 4 ] 1 Al l .  E . R . 9 5 4 . 

1 3 5 . [ 1 9 2 7 ] 1 Ch , 6 0 6 .  

13 6 .  s .  2 -5 0 2 . Buyer ' s  Right to Goods on S el ler ' s  I nsolvenc y . 

( 1 )  Sub j ect to sub section ( 2 )  and even though the good s  

have no t been shipped a buyer who h a s  paid a p a r t  or a l l  

o f  the price of goods i n  which h e  has a spec i a l  property 

under the provi sions of the immedi a tely preceding s e ction 

may on making and keeping good a tender or any unpaid 

por tion o f  the ir pr ice r ecover them from the s e l ler i f  

the s e l l er become s insolvent within ten day s  a f ter 

receipt of the first i nsta llment on thei r  price . 

( 2 )  I f  the identification creating h i s  spe c i al property 

ha s been mad e  by the buyer h e  acquires the r ight to 

recover the good s only i f  they conform to the contrac t 

for sale . 
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1 3 7 . See Comment by J .  M .  Mac intyre ( 1 9 6 9 ) , 4 7  Can . Bar 

Rev� 6 4 4 . 

1 3 8 c Justice Out of Reach , H . M . S . O . July 1 9 7 0 f a s tudy 

prepared by the U . K .  Consumer Counci l ; I son , Small 

Claims ( 1 9 7 2 )  3 5  Mod . Law Revc, 1 8 . 
, ,  

1 3 9 .  O . L . R . C .  Report ,  p .  4 1 ; N . B .  Report , Chapt . I I I . 

1 4 0 .  The s e  d i s tortions are d i scus s ed under the following 

s ection on The Buyer ' s  Right to Rej ec t  under Exi s ting 

Law . 

1 4 1 . U . C . C .  S e  2 - 5 0 8 . There is perhaps a l imi ted r ight to 

cure recogn i zed in the present law in the sale of 

unas certained goods by description e S e e  Benj amin ' s  

Sale of Goods , supra no te 6 9 , P �  8 7 8 . 

1 4 2 .  O . L . R . C .  Report , p .  4 3 . 

1 4 3 .  N . B .  Report , p .  1 3 3 . 

1 4 4 . Uni fo rm Law on the I nternational S al e  o f  Goods Article 

3 7  and 4 4 . See now Art ic l es 2 1  and 2 9  o f  the redrafted 

U . L . I . S . approved by the Working Group o f  UNCI TRAL a t  

its S ixth S e s s ion c January 2 7 - February 7 8  1 9 7 5 ,  U . N .  

Document A/CN . 9/ 1 0 0 . 

Articl e 2 1  

I f  the s e l l er ha s del ivered good s before the date 

for del ivery he may , up to that date , d e l i ver any 

mi s s ing part or quanti ty of the goods or d e l iver other 

goods which are in conformity with the c ontra c t  or 
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remedy any defects i n  the goods del ivered , provided 

that the exerc ise of thi s right doe s  not cause the buy e r  

either unreasonable inconvenience or unreason able expen s e . 

The buyer shal l , however , retain the r ight to c laim 

damages as provided in article 5 5 c 

Article 2 9  

( 1 ) The sel ler may , even a f ter the date for del ivery , 

cure any failure to perform his obligations , i f  he c an do 

so without such delay as wi ll amount to a fundamental 

brea ch of contract and wi thout cau s in g  the buyer 

unre asonabl e inconvenience or unreasonab l e  expense 1  unl e s s  

the buyer h a s  decl ared the contract avoided i n  a ccordance 

with artic l e  3 0  or ha s declared the price to b e  reduced 

in a ccordance with article 3 1 � 

( 2 )  I f  the s eller reque sts the buye r  to make known h i s  

dec i s ion under the preceding paragraph , and the buyer 

doe s  not comply within a reasonable time , the s eller may 

perform provided that he doe s  so before the expiration o f  

any time indicated in the reque s t , o r  i f  no t ime i s  -

indicated , within a rea sonab l e  time . No tice by the sel l er 

that he will perform within a specif i ed period o f  time 

shall be pre sumed to include a reques t  under the pre s ent 

paragraph that the buyer make known his dec i s io n . 
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