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I .  Introduction 

1 

Thi s  paper i s  the final phase o f  a d i s cu s s ion o f  

the inter-related are as o f  ultra vires , the doctrine o f  con­

s tructive notice , and the indoor management rule , in the 

field of company lavv . Thi s  l?aper wil l examine the indoor 

management rule as developed through the common law , and its 

( " 

importance with regards to pos s ible re form or codif ication . 

Re commendations whi ch will co�plement earl ier recommendation s 

on the doctrine o f  ultra vires and the do ctrine o f  con struct ive 

notice wi l l  conclude this d i s cu s s ion . 

The approa ch o f  thi s paper wi l l  not be to dwe l l  on 

the very complicated and intricate s ituat ions which bring 

the indoor management rule into pl ay , or the te clmal i  ties 

of agency doctrine s . Instead , thi s  paper will examine the 

area with the view to as ses s ing where the ult imate los s  should 

lie a s  between two innocent and confl icting intere s t s , and 

with a view to promoting an e ffect ive co�erc i al setting for 

corporate bus ine s s  tran sactions .  

I I� 'Ylhat i s  the Indoor Management Rule? 

A .  The Rule Itself 

The indoor management rule developed from the 

famous case o f  Royal Brit i sh Bank v. Turquand ( 1856) .6 EB , 

3 2 7 ,  1 1 9  E.R . 8 8 6  and ha s blossomed into an area o f  company 

law \vhich has been "an exceptionally fertile source o f  

l itigat ion . "
1 

The pre sent state o f  the l aw i s  s t i l l  not 

whol ly clear or satis factory . An accepted statement o f  the 

rule can be gleaned from the judgement of Ferguson J .  

Sneppard v .  Bonanza Nickel Mining Company of Sudbury at page 

3 1 0 .
2 



"Then where E.Party deaU_l}g_Firl!_.J!Ie co1.11Pany �sccrtaj!:l.�t_he_ 
!���ce .. [�L power] on_Jhe_ R�LQf___tllc SS:Ll.lP�ny to .mi� the 
act, that is to make ar:d eive him the obligation, h� _1.n_�go 

. on with the dealing without_}l!_'ll1.i!)J:l_g __ a.i._ to 2:EY fqrr:qglities 
ttrannay-·have· oeen�·p_::_���rJLJ<:9:.JJs_pre Uminaries. He n�J?Ec­
supf���v;.·imoufm§iiiring that th� have been properly attend­
ed to.' 

--

2 

From another pe rspective , it may be argued that the 

indoor management rule i s  not really a po s itive rule of law 

but may be cons idered a s  an expre s s ion o f  the apparent author­

ity doctr ine in the field o f  company law:
3 

I t  i s  mere ly an acknowledgement that , in 
reference to apparent authority , construc­
tive noti ce is not to be carried beyond 
the memorandum and articles to inc lude 
matter s  o f  mere vrocedure , such as quorums , 
voting and internal reso lutions and regula­
tions. 

In the case of Freeman and Lockyar v .  Buckhur st 

Park Properties (Mangal ) Limited , Diplock L. J .  outl ined 

four requirements which must be ful fi l led in order to al low 

a third party to invoke the indoor management rul e against 

a company entered - into on behal f o f  the company by an 

agent who had no actual authority to do so:
4 

If the fo�egoing analy;;i.-. of the rnlovunt. law J'! r:orrPct, it cun bo 11ttrnmnrisNI h) 
statinrr four conditions whi!iu!l.!.l«t. bn ft:lfill�rl �t!t, a contrnctnr to nnforc• --2..-: � - --- ---.--... !,gll�t a. company a con_!t:ll..c.t_entercd into on bnhnlf of th" cornpnny by nn agent 
who hadno!lc"tuaTnilthority to do so . .[�Tl}tt�t Q.q_�j1...9wn: 1.-nt-:that n. ropresentatior 
that the agent had authority to cntflr on bchulf of the cornpnr.y intoticontract o; 
tlieJililiEoUghtto-oe enforced \yas mado to the controc�Q.r; ({!!)'thut sudt rcprwen 
tation was ma«lo _bL_I!_j>_c_r_son_g.!' 2�..r�9.r:!:.'l��fu>�_0if''·!!.�uul" nuthqriiy to��nag{ 
the busmesa of .the Company either g()ncrally 01' in fCRpOCt of thO>!O Ull\tters t( 
\t"hich the contmct relat-es; {cl.lhat ho {tho coutrr<ctor) ·�·as induced tjy Aucl 
repre;r,entation to enter into the contr;wt�To:thnt"ho-m�fnct mTI�T on-it;-rl"n�t {d) 
thatundor it11 mcmorundum or nt·ticle!! of a!isoc·i•ltion tho ::�rr:pany __ ,D\ii_n9j 
doprh·ed of tho cnpac{ty either to enter into o. contrnct of tho kmrfsonght to be 

cnforcodorto cfcJegato authority to enter into a contract of that kind to the agent. 

/;' 
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The indoor management rule a l so app l i e s  in some 

c a s e s  to statutory provi s ion s e stabli shing condition pre­

cedends to the val id conferral o f  power on corporate agents 

or the company itse l f. Whether or not an outs ider can invoke 

the rule depends upon the c l a s s i f i cat ion placed on the pro­

v i s ion as being either 'mandatory' or 'permi s s ive'. I f  the 

provi s ion i s  interpreted as being mandatory , the outs ider 

wi l l  be unab le to invoke the protection of the rule as com­

pliance with the prov i s ion will be cons idered a condition 

pre cedent to a valid conferral of authority on the company 

or the agent. 

It i s  diff icult however ,  to determine what factors 

are used to categorize provi s ions as be ing mandatory . A. R. 

Thomp son , in analyzing the Alberta Compani e s  Act as to thi s 

c l a s s i f icat ion made the se conclus ions:
5 

The statutory restrictions in the Alberta Companies Act126 are typical of 

those found in registration acts. Again, the restriction may generally be 

classed as prohibitive or permissive and the consequences of violation depend 

upon the particular interpretation applicable. Included in the nrohi iting 

class are section 13, which prohibits the exercise v - ·\lberta corn J, y of 

powers pertaining to certain c asses ot business, section 14 which prohibits 

.}oans.JQ shareh01ders, and section 29 which , � • - ·· "' , ich is 

llQ.t entitled to commence busmess ram exercising its borrowing powers or 

being bound 'by a contract. No amount of apparent <tuthority would entitle 

an outsider to succeed in enforcing a contract .against a company that is 

not entitled to commence business for, by virtue of this section, a contract 

in such circumstances is not binding even when actually authorized. 

The esm1issive se_£t�ons arc tltQS�_lvhic�_�utfl.qriz� the __ cqropany.to act in 

certain matters by special re�n!utipn only. In some cases the Act requires 

theTurther sanction of the court. For example, under section 38 the com­

pany may alter the provisions of its memorandum with respect to itc; objects 

by a special resolution confirmed by court order�erti,m;ls of \his,. t�:.r�.,!l:��;plly 

invc�lve1}1c co,:�;��t!���J:.,.<md reF t����_)' .. ;1f . thc_::.t,;gjs­
�� .;;_et� ot .. �T.:-�,ilr1:l:::�!.''��;_�i5c ����l;s•i:Jei;��� hese 
scctwns "·otl'rrt ,.�:-�_;.,,��� .. .., .. .-1 ':-';,.J.;��� ."rL wonlct not 

�=--··��' 
' '"""'·'··"---

CX1!5l uulc�s cxcrri�rcl in a::cord:111re "·ith the �t;1tutt:'. Hm\·c-.cr, as basic 

'CCrtJs'(rruti"c;;";�T;;�;i'tc";·s �;1iY';rc ;i'fc�(\E't'outs!de7'is seldom involved and 

apparent authority is not significant . Where the outsider is involved. and 

the Act requires that the sanction of the court must be obtained, the court 

will sec to his protection. 

/ 



B. Rat ionale of the Indoor l''lanagement Rule 

4 

The indoor management rule was des igned to protect 

outs ider s from irregulatities in corpo rate proceedings. It 

is based on a matter of commerc i a l  convenience because e f f ic­

ient bus ine s s  trans actions coul d not be carried on if a 

per son deal ing with the agents o f  a company were compelled 

to call for proo f that all internal regulations of the company 

have been duly observed. Thus it i s  des igned a s  a protect ion 

for thi rd parties in their dea l ings with the company , and has 

paralleled the development o f  the constructive notice doctrine 

which protects shareholders against l iabilities that they have 

l i ttle opportunity to control. As will be seen , these two 

doctrines are intricately interwoven and are the c ause o f  a 

con s iderable amount o f  con fus ion and a confl ict in the law .  

the rule: 

Gower suggests that there i s  a second rationale to 
5 

Not only is 
it convenient, it is also just. The lot of creditors of a limited liability 
company is not a particularly happy one; it would be unhappier still if 
the company could escape liability by denying the authority of th;! 
officials to act on its behalf. 

c. To Whom Does the Rule Apply? 

The expre s s ion 'outsider' i s  used in describing the 

type o f  per son to whom the indoor management rule appl ies. 

I t  i s  not entirely clear 'l.vhat persons come within thi s  c la s s  

for the purpo ses o f  the rule and i t  seems t o  b e  a question 

of fact depending on the c ircumstances in each case . In some 

/;" 
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cas es , it ha s even been held that a director o f  a company i s  

a n  outs ider and not a ffe cted b y  internal procedure s in a 
6 

company . 

The test to de termine \·lho an outs ider i s  as formu­

lated by Gower i s:
7 

.he, ·LB(:fppears to b� 
wheUfet ·the·· aCts--done· by-hlm-V.·ere so closel_y_j�w.Q.Y£.n with his 

positionas dii'ecToras lo-niake ft .. impossibl; for him ngt_ t.Q_},�j:r:c-;ted 
as'Knowing of the--1iifiTtaiion�t11epo\VersoCthe officers of the 

COinpaiiy- ·with ·\�i{om ··he dealt.15 He will .. however, necessarily be 

treated as an insider unless he can satiSf-�-thc court that he was not the 
..__ - ----· ---·---···---..::__.. -- -· -·-

... respcinsib1e"officer " in connection with the transaction� 
/ 

Note also that an outsider will be pre cluded from 

relying on the indoor management rul e  where he hGs actual 

notice o f  the interna1� i rregularit�r or whether the c ircum­

stances surrounding the agent's a s sertion o f  author ity are 

so suspic ious as to rai se doubts as to the val idity of his 

actions. Where he has put on notic e , the authority sugge s t s  

that the out s ider i s  obligated t o  make some genuine attem?t 

to determine the actual authority and this obligation wil l  

not b e  s at i s fied b y  a mere perusal o f  the publ ic documents 

of the corporation ( see A. L. Underwood Lta . V. Bank cf 
Liverpool and Martin's Bank [ 1 9 2 4 ] 1 K . B. 7 7 5 ) . 

D .  Where doe s  the Indoor .Hanagement Rule Fit into the S co� 

o f  Company Law? 

(1 ) Agency Principl e s  

The nature of the c orporation as a legal f i ction 

l eads to the cons equence that in all things it must act 

/' 
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through human agents . As a result , the ques t ion o f  the agent's 

authority wi ll be an i s sue in al l cases of corpor ate contracts
' 

and thus the principles o f  agency l aw a s  appl ied to corpora­

t ions are important . The major diff iculty i s  that there may 

be some i rregularity in the appo intment o f  the agent or h i s  

authority and it i s  a t  thi s �oint that the indoor management 

rule be comes important. According to the rule , the third 

party i s  al lowed to rely on the internal procedure s  of the 

company as having been properly complied with . However ,  

there are an infinite number o f  irregulariti e s  which could 

make the appo intment or the delegation of author ity defective 

such as an improperly convened general o r  bo ard rneeting , an 

imprope r number o f  peopl e  pre sent to form a quorum , or a 

res olution not properly put o r  carried . It i s  therefore 

nece s s ary that we examine brie fly the type s of internal pro­

c edures by which the rul e  will come into e ffect . 

a )  Actions by the Board Itself 

Actions by the board o f  dire�tors wil l  usua l ly 

come under the s c ope o f  actual author ity . However ,  the in­

door management rule appl ies so a s  to protect outs iders from 

the r i sk of internal irregularities on the board, such a s  

a defect i n  the election o f  a director a s  occurred i n  the 

Alberta c a se of O l i�e r  v .  Elliot ( 1 9 6 0 )  3 0  i�vR 6 4 9 . 

b )  Action s  by De legated Repre sentations 

I t  is in thi s area that the princ iple s  o f  agency 

l aw come into play i . e .  through repre sentations made by the 

board o f  directors to agents or outsiders regarding the 

authority o f  its agents . 



{ i )  The agent ha s actual author ity . 

7 

Actual author ity can derive directly from the board 

its e l f  o r  can be delegate d .  The only requirement i s  that it 

be actual authority , although the court s have a l lowed thi s 

authority to be imp l ied as wel l as expres s ed . P rovided that 

everything appears to be normal , an outs ider deal ing with an 

agent with actual author ity i s  entitled to a s s ume that all 

internal re gul ations of the company have been comp l ied with . 

However ,  i f  he has knowledge to the contrary or the re are 

suspicious circumstances putting him on enquiry , the out s ider 

cannot rely on that actual authority or make use o f  the indoor 

management rule . 

(i i )  The agent has usual authority 

might 

of "a 

power 

I f  the agent doe s not have actual authority he 

have "usual" authority . Gower defines as the authority 

particular type o f  o ff icer who proports to exerci se a 

which that o f fi cer \vould usual ly have . .. a 

Usual authority i s  in most cases nece s s arily impl ied 

rather than expres sed . As de f ined by P rentice:
9 

Thi s  "usual" authority arises because its 
implicat ion is nece s s ary to ena�le the 
agent to execute the mandate o f  hi s actual 
author ity , or becau se commerc ial cu stoms 
attribute certain powers to an agent which 
automati c ally flow from the fact that he 
carries on certain functions . 

In determin ing what the usual authority i s  the court 

mus t exa1nine not only the conduct of the principle but also 

it must attempt to determine what author ity is attributed to 

[ 
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the agent by preva i l ing co�uercial practice s .  

The concept o f  usual authority i s  a flexible one 

because it enables the courts to exercise cons iderable contro l 

over the outcome o f  a case without appearing to do any great 

violence to the c l a s s i fication of the facts . Thi s  i s  due to 

the great number o f  factors which mus t  be taken into cons id-

eration in determining what it i s  that con s t itute s u sual 

authority in each c a s e . 

The indoor management rule operate s in this way a s  

re gards usual author ity: 

An outs ider i s  entitled to hold the company l iable 

( i . e . a ssuming the internal procedures are correct ) unl e s s: 

a )  the out s ider knows the agent has not been s o  appo inted 

or ha s no actual authority 

b )  the c ircumstanc e s  are such a s  to put him on enquiry 

c )  the public documents make it c l ear that the o f ficer ha s 

no actual authority ( doctrine of con structive notice ) . 

Refer back to s e ction I I  A for a l i st o f  the four 

cond ition s whi ch the out s ider must ful f i l l  to enable him to 

enforce the contract against an agent who has no actual 

authority but is relying on usual authority . 

/" "' ...... / 
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( i i i ) The agent has appa rent authority 

/ 

I f  the agent doe s  not have actual or usual authority , 

he might sti l l  bind the company by way o f  "apparent or o sten-

s ible" authority . Thi s kind o f  author ity i s  nec e s sarily 

impl ied . A corpo ration , by its conduct ·towards a third party , 

can c reate an apparent author ity in an agent in terms o f  

creating a rel ationship which exi s t s  between the principal 

and a third party where there has been an appearance o f  

authority made apparent b y  the pr incipa l to the outs ide r , 

who , having re l ied upon it in making a contract , s eeks to 

bind the principa l to the contract . 

Apparent authority was succinctly de f ined by Diplock 

J .  in the c a s e  of Freeman and Lockyar:
1 0  

An "apparent" or "ostensible" authority, on the other hand, is a. legal 
relationship between the principal and the contractor created by a representation, 
made by the principal to the contrnctor, intended to be und in fo.ct acted on by 
the contractor, that the agent }11\s authority to enter on lmhalf of the principal 
into a. contract of a. kind within the scope of the "apparent " authority, so e.s to 
render tho principal liable to perform any obligations imposed on him by such 
contract. To the relationship so created the agent is a. stranger. He need not be 
(although ho generally is) aware of the oxistence of the rep resentation. The 
representation, when acted on by the contractor by entering into a. contract with 
the agent, operates as an estoppel, preventing the principal from assorting that 
be is not bound by the contract. It is irrelevant wh-ether the agent had actual 
authority to enter into the contract. 

The major di fference in determining the s cope o f  

the a gent's apparent author ity as compared t o  the usual 

authority is that the court has to interpret only the vvords 



1 0  

or conduct o f  the principal and not the commercial practice 

a s  is the case with usual authority . 

apparent 

In order to apply to the indoor management rule to 

authority the same four requirements as noted in 

the last s e ction are required . 

(2) The Interp lay of Constructive Notice and Ul tra Vires 

and the Indoor Management Rule 

a )  Con structive No tice 

The con struct ive notice doctrine paralleled the 

development of the indoor management rule and was des igned 

to protect shareho lders again s t  liabi l itie s that they had 

l ittle opportunity to control . I t  i s  along with ul tra vire s ,  

in e f fect , the balan c ing factor which protects the company 

in its dea l ings with third part ie s by narrowing the appl i ca­

t ion of the apparent authority doctrine . The basic i ssue 

for our purpo s e s  is in determining the importanc e of know­

ledge o f  the "publ i c  document s" of a company . 

For e xampl e ,  The Alberta Companies Act in Table A ,  

Section 5 6  al lows directors to delegate authority to one o r  

more of their body to perform certain func tions: 

�·' 



The d irectors may from time to time appo int 
one or more of their body to the o f f i ce o f  
managing director or manage r or any other 
o f fice . . .  as they may think f iti but hi s 
appo intment shall be subject to determina­
tion at the pleasure of the directors . 

1 1  

We must now determine , whether an outs ider may use 

the doctrine of con structive notice to rely on a delegation 

such as is found in section 5 6.or conversely whether the com­

pany i s  bound by s e ction 56 in its deal ings with outs ide r s . 

For the purpo s e s  o f  thi s  section it wi l l  be assumed that both 

the doctrine o f  constructive not ice and the doctrine o f  ultra 

vire s are in full e ffect . In a later section the implications 

o f  earl ier recommendations regarding constructive not ice and 

ultra vire s wi ll be examined .  

(i ) Actual Authority 

Knowledge i s  irrelevant in the area o f  actua l 

authority so that an out s ider who i s  unaware o f  the prov i s ions 

in the public documents con ferring power on the agent wi ll 

still have an enforceable contract . 

(i i )  U sual Authority 

' 

Construct ive notice i s  also irrelevant in cases 

where an agent has usual authority on account o f  hi s being 

held out by the company , that he has author ity vested in 

the holder of such a po s ition , and the public documents 

impo se no spe c i f i c  restrictions on the agent's autho rity . 

However ,  con structive notice doe s  come into play 

in the u sual autho rity s ituat ion when the pub l i c  documents 

do contain a prov i sion spe c i f i c a l ly l imiting the usual 

( ' 
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author ity o f  the agent . In thi s  s ituat ion, a company could 

get out of a tran sact ion with a third party because the 

doctrine of construct ive notice would operate negatively to 

l imit the u sual authority of the agent which the outs ider 

could otherwise have rel ied upon . 

(i i i )  Apparent Authority 

If the public do cum e nt s  contain no l imiting pro­

vi s ions and empower the company to confer authority onto the 

agent beyond the s co�e of his usual authority , the doctrine 

o f  construct ive noti ce wil l not operate to curtail the agent's 

apparent authority . In the Freeman and Lockyar case , the 

court used the above argument and ba sed it l argely on an 

e stoppe l by the company in denying the truth of the repre-

. 1 1  
s entatlon: 

' In this case the company has known of and acquiesced in 
the agent professing to act on ifs behalf, and thereby impliedly 

re.presenting that he has the company's authority to do so. The 

<;gmpany is considered to have made the representatiOI)., or 

caused it to be made, or at any rate to be responsible for it. 

Accordingly, <tL��inst the other contracting pa.r_ty, who has 

�pQsition�eliang_on=the:-repres.em�tion:_=_Tiie 

company is estopped from denying the truth of the repre-
sentation. 

. 

I f  the public documents provide l imitations o f  the 

agent's autho rity so that the agent will not have the 

required authority , but the company itself repre sent s the 

agent as having the apparent authority beyond the s cope o f  

h i s usual authority and the out sider doe s  not or ought not 

to have actual knowledge of the l imitation--does the doctrine 

apply? 
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The authorities whic h  exi st indicate that the 

constructive notice doctrine would apply. I t  could perhap s 

be argued that the doctrine should be superseded by the 

representation made by the company and some type of e stoppel 

should operate to prevent the company from binding the out­

s ider. However ,  in the case of Rama Corporation Linite4_v. 

Proved Tin and General Investments Limited [ 1 9 5 2 ] 1 E. R. 5 5 4  

i t  was held that it was not po s sible to c reate an apparent 

authority "incons istent with or beyond the articles of a s so c -

iation. " 
1 2  

The doctrine o f  constructive not ice doe s  not wor k  

i n  the oppo site direction , however ,  s o  a s  t o  benefit an 

out sider. Thus i f  an agent i s  operating beyond the scope 

o f  h i s  usual and actual authority , but has apparent authority 

because the publ ic documents actually empower the potential 

c apac ity to enter into the type of contract in que stion , the 

out s ider would be unable to use the do ctrine of con structive 

notice to argue that he i s  deemed to have knowledge of the 

public documents and thereby re ly on them so as to consti-

t .  . th 
13 

tute a repre senta 1on by e company: 

!n my judgment I am bound by the decision of tho Court of Appeal in 1927 in 
Houghton & Go. v. Nothard, Lowe &: Wills (1) to hold that a person who, ut the 

time of purporting to make a contract with a company registered under the,· 

Companies Acts, has no knowledge of the company's articles of association,\ 
cannot rely on those articles as conferring ostensible or apparent authority on the1 
agent with whom he dealt, and by the same authority I am constmined to holtV 

that the doctrine of constructive notice of a company's registered documents, sue]' 
as its memorandum of association, its articles of association, its special resoltt·\ 
tions, etc., does not operate against a company, but only in its favotu·. Put iu 

the .converse way, the doctrine of constructive notice operates against tho 
person who has failed to inquire, but does not operate in his favour. There is 

no positive doctrine of constructive notice, it is a purely negative one. :I am 

also bound by the same authority to hold that a. person cannot set up an 

ostensible or apparent authority tmless he relied on it in making the contract· 

or supposed contra�t. / 

/ 



b )  U ltra Vire s and the Indoor Hanagement Rule 

1 4  

The major influence o f  the doctrine o f  Ultra Vire� 

in thi s  area i s  in the area o f  c apacity o f  the agent and cap­

ac ity of the company. The power of the agent to bind the 

company wil l  be subject to the ultra vires doctrine . The 

company wi ll be unable to c reate an author ity in its agent 

which is ultra vire s the company , thus limiting the s cope o f  

corporate capacity in thi s  area. 

The doctrine does not ,  however ,  ef fect any modi fi­

cation of the doctrine of apparent authority generally 

appl i cable to the principal and agent rel ationship. It i s  

a fundamental princ iple o f  e s toppel that one cannot be 

estopped from denying an act that i s  beyond his legal capa­

c ity and s ince the doctrine of apparent author ity is bas ically 

an expr e s s ion o f  the rule o f  e stoppe l ,  it fol lows that the 

corporate pr inciple will not be bound even though its agent 

ha s been given apparent authority to enter into a contract 

on its behalf . As we�l , the outsider cannot plead a mi s rep­

resentat ion a s  the foundation for apparent authority when 

the mi s representat ion i s  contradi cted by a statutory pro­

vi s ion whi ch he has deemed to know due to the operation o f  

the doctrine o f  constructive noti c e . 

I I I .  Should the Indoor r-1anagement Rule Apply to Forgeries· 

A .  Introduction 

The debate as to whether the indoor management rul e 

appl i e s  to cases o f  forgery has been a perplexing que st ion 

for both the court s and the academics. It is far from 

reso lved and there have been some very able propo s itions 

put forward on both s ides . The basic problem facing the 

court s in this type o f  s ituat ion is whether the company a s  
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pr inc ipal i s  bound by a tran saction entered into between the 

company and an outs ider by way o f  a corporate agent who has 

e i ther by forgery or counterfeitin g  completed a contract with 

a third party \vho i s  now relying on some a spect o f  the agent's 

authority , either apparent or usual , to bind the company to 

the contract . The i s sue boi l s  down to determining which o f  

bvo innocent part i e s --the company , or the out s ider is  to bear 

the los s .  Once thi s basic dec i s ion i s  made , it s eems that 

bo·th the court s and the writers have been able to formulate 

s ound legal argument s to support e ither po int o f  view . 

As the next sect ion o f  thi s paper wil l re com111end 

a cod i f ic ation of the indoor management rul e ,  thi s sectio� 

will s et out briefly the var ious legal arguments on both 

s ide s o f  the forgery i s sue and then it wil l  conclude with 

s ome recommendations. as to whether the indoor managemen·t rule , 

in statutory form , should deal with forgerie s . 

B .  The Current Case La\v and Legal Approaches 

The bas ic i s sue had its roots in a statement by 

Lord Lorburn in hi s judgement in Ruben v .  The Great Fmngall 

Consol idated when he s a id that the indoor management rule:
14 

Appl ies only to irregularities that other­
wise might affect a genuine transaction . 
I t  c annot apply to forgery . 

In Kreditbank Cassel G . m . b .  H. v .  Schenker s  Li�ited 

it wa s he ld that "the doctrine that you need not investiga�e 

v;hether or not the conditions regul ating the inte rnal manage­

ment o f  the company have been strictly carried out in 

accordance with the a�ticles has no application in the case 

o f  the document which is  an obvious..,forgery . "1 5  qn the other 

hand , the rule wa s in fact appl ied to forged instruments 
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in Turquands case i t s e l f  and numerous other s .
1 6  

Pro fe s sor Gower i s  o f  the opinion that bas ica l ly , 

forgerie s do come under the indoor management rule and thi s 

view i s  ref lected in the Ghana code . Section 1 4 2  ( 3 )  

o f  the code , which dea l s  with.fo rgerie s , i s :
1 7  

Intended to make i t  c l ear that a company 
cannot e s c ape a liability for f a l s e  docu­
ments if it has author ized the o f f icer 
concerned to is sue true one s  and the 
officer has done so in ci rcumstanc e s  
s howing that the h e  impl iedly warrants 
that they are genuine . 

1 . . h . h 
1 8  

He exp a1n s ln lS text t at: 

. The truth seems to be that there are no reaso�tbe f'l.Q.Lthat 
there is a T6'rgery should excli:ld�the Turquanifi!iie. All the decisions 
can-be -(;��plairtcd'""bn the-grounoeT"iher-·t·h;�_ !he f�rged-d;�iiii1cnt --�vas 
.2:�t!( for}v�rc(Ji��ie�urn�y --��=�����aL�s!:�-gj\;:ith1 �J:� ,.· -l!S!1�_[o.r 
apparent authority, or __ th_�LJ:he _ outsider_.was_put_ <;m_)nql}iry. 

Gower's argument i s  based on a pr inciple o f  

' e stoppe l' , rather than the indoor· management rul e itsel f .  

I t  i s  settled l aw that i f  a company repre sents a do cument 

a s  genuine , . it v is later e stopped from afterwards 

denying ,  a s  against the pe r son who relied on its representa­

t ion , that the instrument i s  genuine. Gower's "rule 6" 

s eems to be based on this e stoppel princ ipl e .  As wel l ,  Gower 

expre s s ly s tate s that a mere forgery i . e .  a secretary forging 

the name o f  the director , will not bind the company . 

Rule 6. If a cj_ocuwent purporting to be sealed by or signed on 

behalf of the company is proved to be a forgco·. it does nq_t_]JincJ, 
rhe company.4� But the con!pan_\-;-inay be estopped from_disclaiming 
ih.<?-'d,?c�ment as a--forge_ry" if iF Fas b-een-put fonvarda�- genuine by an 
ciftiEe,:-acTiizg --wftlzin- his acttiaCu.wac·-;; �-iiiiiJrem�utharity, cmd/Tg_ 

triiif.fac;TOi!isbmafiifj{iii. 'tile cO/,]pmiy under the_ fore_�ill[L!!�les !Jze 
company }v"U/ be liable IZOIWithstanding._j}lf:jf-the officer has acted 
frarui._�lr!iztly or CC!!_nmfted for[;f!Y· u-

--

1 9  

c 
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Thus in Gower's view , the indoor management rule 

can apply to a forgery , but to do so , require s the "forger" 

to be acting in his u sual or apparent authority, and for the 

company to be repre senting thi s authority to the outsider . 

It  should be noted that there are at l east two 

dif ferent type s o f  "forgery" used in thi s  context and the 

two dif ferent type s will later become rel evant within the 

s cope of our di scus s ion . The e s sence o f  forgery , for c ivil 

purpo se s , i s  the making o f  a fal se document with the intent 

that it sha l l  be acted upon as genuine . Forgery i s  popularly 

thought o f  a s  the counterfeiting of seals and s ignature s .  

As wel l ,  forgery can al so occur when a person s igns his own 

name but a s  agent fo r a pr inc ipal for whom he has no author­

ity to act . 

Another approach to the forgery i s sue i s  to argue 

that the indoor management rule c annot apply to a forgery , 

no matter what k ind . The rea soning o f  one advocate o f  thi s 

theory i s  a s  fo llows: 

• . .  the question of forgery is not one o f  
mere i rregularity which might affect a 
genuine transaction without the operation 
of the indoor management rule . . •  An instru­
ment which is genuine , not only appears to 
be genuine , but also appears to, be genuine 
because of repre sentation made by the 
company . But the genuine appearaace o f  a 
forged instrument i s  not due to representa­
tion by the company . An appearance o f  regu­
larity made apparent by the company and 
cons i stent with constitutional l imitations 
either actually or constructive ly known by 
the outsider must have been rel ied upon 
before the indoor management rule can be 
invoked .  Accordingly , the rule can never 2 0 
be invoked in re spect o f  a forged instrument . 
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However ,  the author o f  the above statement argues 

that when a company represents a forged ins trument as genuine , 

it will then be e stopped from denying the forged instrument 

a s  anything but genuine . As well , i f  a company represents 

that the forger had authority to execute the forged instru­

ment , the company wil l be bound . However , thi s approach i s  

a very narrow one and one that would tend to operate only in 

l imited circumstance s . This approach has been greatly c r i t i ­

c ized b y  other writer s i n  thi s  area . Prentic� writing in 

Z iegel's Studie s in Canadian Company Law argued .
2 1  

Alth_Q!!.gl� such (lgjg!:_eJ2I£.!�UQI1_ is feasible it would not 
��l)���!l�5:! .. !�rJ_n_<;i_pJcs._on._wl1L<:h __ �e)C1�menfS1iit11ese 
,g;:t�_s_Jyer�_g£2�slcd: To ��E!�_in _Q��J.<E:��-tL�-�§�UnJe.rms· of 
agency doctrines, as Thompson does, wq_uld entail thnt the com­

pany<would·seldom·blrliab1e-ro-riorgery whe�etl�}9�0Ci.il.Vol\'cd 
.1l!LS:Ot111terfeiting··ara'"s!gnaturc. Oiiiy\viih respect to routine 

!.,.matters coulcfihe ·autsiciersafefy infer the creation of an apparent 
authority in an agent to sign on behalf of another and the cautious 
would only be satisfied when there has been a direct representation 
that the document is genuine. The delegation of authority to sign 
on behalf of a senior officer, in a matter which is of commercial 
importance to the company, would be such as to put the outsider 
on noticc.113 

Cnmpbe l l  in hi s art ic le argues that this approach 

l�i stakenly a s sume s that an instrument which is genuine apart 

from some irregularity i s  not a forgery . "But instruments 

s i gned by persons who had no actual authority from the company 

c ome within th is description , and for reasons a lready given 

they are forgeries"�Aote the earlier discus sion on the type s 

o f  forgery to which thi s d i s cus sion rel ates ) .  

2 3  
was: 

Another one of hi s crit i c i sms of the above approach 

/< 



(2) Forgery is not a question of the appearance of a document 
but of the --presence· ·or absen�e=-of_::m_thoritY for its being made. 

--,'ne: appearance- of -the document is, no doubt, highly relevant, 
l: ecause if inspection ·would lead a reasonable person to doubt its 
authenticity the other party can no· longer rely on the ostensible 
a !.tthority of the agent by whom it purports to have been made. 
llut t!?,a_t is not a reason for _denying the applicability of.. the indoor 
management rule, which is in all cases qurrlified by the conditiOn 
that -the outsider must not have been put upon inquiry. )Ioreover, 
it is misleading to say that an instrument which is genuine appears 
to be so because of representations by the company. If it is 
gen�ip._e its appearance is immateri?!· If it is genuine and a"p-pears 
so, it is of no consequence ·whether that appearance was pruduced 
by the company or not. Its validity is not in the slightest degree 
related to any representation by the company that it is genuine, 
or to any action of the company giving it the appearance of being 
genuine. 

1 9  

The analy s i s  that Campbe ll hims e l f  uses i s  ba s ed on 

the di fferent type s of forgery noted earl ier in thi s section 

and he cons ider s that there is a major distinction between 

those c a s e s  of forgery in wh ich the per son who executed the 

instrument purpo rted to do so as an agent and tho se in which 

he did not . He argue s that the indoor management rule c annot 

apply to a forgery if the forger was not purporting to act a s  

an agent o r  to b e  exer c i s ing a n  author ity ves ted i n  himse l f  

t o  bind the company . The forger i n  thi s  instance lacks even 

the potential authority required . Thus , where a person executes 

an instrument on behal f  o f  a company a s  its agent , though with­

out actual authority , the rule i s  applicable notwithstanding 

the fact that the instrument i s  a forgery: As wil l  be s een , 

thi s  analys i s  i s  the one that has been accepted in the statu­

tory codif ications of the indoor management rule with regard 

to forgery . 

Yet another approach to thi s  problem ha s been to 

say that the indoor management rule appl ies to mere i rregular­

ities and informa l ities of procedure only . However , as noted 

above , the whole ba s i s  o f  the indoor management rule i s  to 
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invoke the rule where there i s  no-actual authority to bind the 

company . I f  the forgery occurs within the s cope of actual 

or apparent authority one mi ght ask how one can over look 

thi s  kind of irregul arity . As Campbe ll argues "forgeries 

cannot be excluded from the scope of the rule s imply on the 

ground that the rule merely cures irregularitie s . "
2 4  

Prentice envi s ions a s l ightly broader approach than 

Campbel l  in this area and argue s that the indoor management 

rule should apply to protect the out s ider from forg8r ies 

where the document i s  formerly correct and emanates fro� the 

h 1 . 2 5  
appropr iate corpror ate organ . Aa e exp a1n s: 

Tl;is would 
, diti�t fr_qp�_ �mnpb�Jl) !l1G.�s in that it ·iv9uiq .. �over the category of 
�.9_�ge�!�s . involving. countcrf�iting, for example, . whei·e� a- .director 

orgcs t�e. �ig��!�!��-?_f_ �!�e-,��cJ:�gtry o.n a share cerlifi�atc. It would 
ho prov1de more c:xtellSIVe_ protectJ9!1 to (he OLJtsidcr than the 

"f!PP:a�enf agency clocttine, as thi:; cloctrine,-�is -,\;aS stated above, /�()��d. �a :V�- only lirnitecLapplication._'l,)�lJ£rLtb_c_rQig�fl_ wa�_qf a 
counterfeltlng naJure. 

Thu s , as c an be seen , there are numerous approaches 

,· 

in deal ing with thi s  problem . There i s , however , an irreconcil-

able confl ict in the authoritie s no matter what approach one 

take s . Th i s  d i s cu s s ion doe s  however raise two po ints for 

discu s s ion with regards to po s s ible reform o f  the law in thi s  

area: 

( 1 )  Should the indoor management rule apply to forgeries? 

( 2 )  How far should a statute go in protecting one o f  the 

two innocent L•art ie s involved? 

( 1 )  The current rat ionale for not applying the 

indoor management rule to forgerie s a s  expres sed in the Rubens 
2 5  

case: 



"This is one of the cases in which it is said that one of two 
innoQ..enLp_�rsons..mllSl..sufrer. ... A company cannoTprofect 

""'ftSeff _?gains! the frauds uf its_li�9I�tai-y; · aircf1ftTiecompany 
has-to bear tte burdci> of t!1is loss, of coursetli�lb"S:Splaced 
1lporc compan!es\vill be v\."ry gr�at, and theytr1usr· guard 

� ·- -- ··--· ·-- - . . . 
agamst it, but certainly theoretically -I do not know whether 
it is quite the case prccticall);" ·- thQJI_ql}Sf�r_�_.l}_l_S_!_Safe­
guard, he can always apply to the tv.·o directors whose names 
affpear on tnecertificate-::nrct-m·qt:!ire-1i:o111 them WI1c111:!rthose 
signatures are valid and genuine signatures or not."114 

2 1  

favorable 

applying 

comments 

However the gist o f  modern authorities indicate a 

re sponse in altering the current law po sition by 

the indoor management rule to forgerie s . Prentice's 

exemplify the current trends toward s thi s  problem:
2 6  

The fact of the matter is that someone has to bear the loss, and it 
is not an aoeqtiarc· answer to st_'!�"'Jli';ifil)_�_c_gnfrn_Q���-�II!?bi]i!y .. Qf a 
erinCipaf for_Qie acts ..... _of h�s_!:'j.gent within tbe latter's apparent 
authorify is narrower than the principal's tortious _liability for the 
agent's negligeilf-actsperpetrated-�1n.the course ofthe agent's 
employment.115 The question is whether or not different principles 

��rmit�i�g__!�e T@b!Ti}:yor11ic}:irTi:1Cil:i�ll fortortious e1cts, �§-
QJ?poseatohis contractual li<tbjlity for unauthorized acts, should 
be maintainedY6 

--

In practical terms , it s eems the l o s s  c an be st be 

prevented by the company and the r i sk be st borne by it. A 

corporation should be abl e  to insure i t s  agents to cover 

lo s s e s  resulting from forger i e s . As wel l ,
,

a corpo ration i s  

i n  a better po s ition t o  d i stribute the l o s s  over society . I t  

should b e  noted that i f  apprehended , the agent wi ll b e  subject 

to d i s c ipl inary act ion within the company. When a person 

without authority s igns a contract a s  agent for another , it 

i s  sti l l  open for the principal (the company ) to rat ify and 

adopt the contract . Even if the forgery amounted to a c rime , 

subsequent rat i f ication will not a ffect the criminal liabil ity 

o f  the forger nor w i l l  it impl icate the principal . It i s  

e s tabl i shed that there may b e  ratification o f  such a contract 
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( Bank of Ire land v. Zvan s '  Charities )  1 8 5 5  ( 5  H . L . Ca s . 3 8 9 ,  

at page 4 1 4 ) .  It  i s  there fore recommended that the indoor 

management rule be codif ied so a s  to apply to forgerie s .  
/' 

The current rationale i s  admittedly one des igned to 

protect the interest o f  the company and its shareholders in 

pre ference to the interests o f  out s iders dealing with the com­

pany . The po sition of the company l aw committee in the related 

are a  o f  ultra vire s has been to opt for protection o f  the third 

party in preferance to that of the shareholder and to al low 

the shareholder to protect his inve stment through some kind 

of legal remedy . In order for there to be con s i stency in 

thi s  area , an out s ider should also be abl e to re ly on the 

protection afforded h im by the indoor management rule . 

Thus , a s  Gower conc lude s , "the truth seems to be 

that there are no reasons why the fact that the re i s  a forgery 

should exclude the Turquand rule . "  27 Having there fore re com­

mended its adoption , we must now examine how be st to codify 

thi s  and how other jur i sdictions have dealt with the problem . 

(2) We must now determine how far we want to take 

thi s  po s ition . Should the company be bound by a l l  types o f  

forgerie s or should there be some restr iction s  on i t s  applic­

abil ity . Thi s section wil l  indicate s ome of the restriction s 

which might be implemented . 

Nothwithstanding some school s  o f  thought , it seems 

that the corporation should not be held l iable for forgeries 

which are apparent or ought to be apparent to the prudent 

outs ider . I f  the out s i der should hqve real ized that the agent 

was acting in an improper manner he should have been put on 

h i s  suspic ion and should not be able to rely on the indoor 

management rule . 
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Another po s s ible restriction o f  the app l i c ation o f  

thi s  rule relate s t o  the area o f  autho r ity . Should the company 

be held l iable for mere counterfeiting , even when the forger 

has no usual or apparent authority? Admittedly , the rea son s 

noted earlier--bas ical ly--that the corporat ion i s  in a better 

po s it ion to suffer the los s ,  would indicate that o f  the two 

innocent parties , the corpo ration should bear the brunt o f  the 

damage . However ,  both the Dickerson report ( and the new Federal 

bi l l ) and the Ghana code have adopted a more restrictive approach . 

They are wi lling to apply the indoor management rule in c a s e s  

o f  forgery only i f  the person who executed the document pur­

ported to do so as an agent . 

( 3.05 
A corporation may not assert against a person dealing with the 
corporation or with someone who has acquired rights from the 
corporation that 

(e) an officer or agent of the corporation having authority 
to issue or to certify copies of a document on behalf of 
the corporation did not have authority to warrant the 
genuineness of the document and the accuracy of 
copies so issued, 

except where the person has or ought to have by virtue of his 
position with or relationship to the corporation knowledge to 
the contrary .. 

And h i s  commentary: 

85. Section 3.05 is new, and is based upon s. 142 of the Draft Ghana 
Companies Code. The purpose of the section is to attempt a statutory 
statement of the effect of the so-called rule in Royal British Bank v. 
Turquand. In terms of that decision, a person dealing with a corporation 
is entitled to assume that its internal procedures have been properly 
complied with. If a person dealing with a corporation was bound to 
satisfy himself that all formalities required by the corporate constitution 
had been properly satisfied. the efficient conduct of business would be 
difficult, if not impossible. The policy of the decision in Turquand's case 
is to relieve the outsider of any obligation to enquire whether there has 
been due compliance with internal procedures, and that policy is embod­
ied in this section. 
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The Federal Act 
18. A corporation or a guarantor of an 

obligation of the corporation may not 
assert against a person dealing wi\.h the 
corporation or ·with any person who has 
acquired rights from the corporation that 

(e) a document issued by any director, 
officer or agent of a corporation mth ac­
tual or usual authority to issue the docu­
ment is not valid or not genuine, 

except where the person has or ought to 
have by virtue of his position with or rela- • 

tionship to the corporation knowledge to 
the contrary. 

The Dra ft Ghana Code 

J.U. Any i!£!§_0!1 havhlg__d_£alings with a company or with someone deriving title under the 
••mY shaH be entitled to make -tlie-� �<:smnptions and the company and those deriving 
�::.Jcr it shalloccs1oppedTfoiii<leil}ifig1lie1r tnrth:-

,,,,, (3) That the s�cr�lill"� oi the company, and every other officer or agent of the comp:my 
h�nin�gl(�;·i!.Y.J1o issue clocmn�nts or ccrtifi�d copies of documents on behalf 
of the company has authority to warrant the genuineness of the docwncnts or 
the accuracy of the co!_Jks w issued. 

and the commentary: 

12. Subsection (3) of section 142 is designed to modify the existing case law. The Courts 

�.t·.e di<>played an unaccountable reluctance to hold a company liable when documents are 

··1.:-:d by fraudulent officers . 

.,. . . Subsection (3) is intended to 
,-l�..t H clear that a company cannot escape liability for false documents if it has authorised 
t' officer concerned to issue true ones and the officer has done so in circumstances sho\ving -.�·he implicdly warrants that they are genuine. 

� 

� 



It i s  submi tted that the distinction made in the 

above statutes is a rea sonable one. It ba s ically emulate s 

2 5  

the di stinction formulated by Campbe l l  noted earlier in thi s 

s ection. The rule should not apply to a forgery i f  the person 

who executed the document did not purport to act as an agent. 

I f  the company has repre sented that the forger has author ity 

to execute the instrument , the company w i l l  then be e stopped 

from setting up that it i s  a forgery so that the outs ider 

will be protected in that way. I f  the per son who actually 

signed the document or placed the corpo rate seal , appears 

himself in the role o f  an agent o f  the company , only then 

i s  there an act which might have been author ized and which 

under the indoor man agement rule may be presumed to have been 

authorized. But the rule should not apply to a forgery 

when the per son who executed the contract imitated the s igna­

ture of another and d id not purport to be exerc i s ing an 

authority ve sted in h ims elf to bind the company . He has no 

potential author ity to counterfeit the s ignature of other 

per sons. 

P rentice 's approach , noted earlier , would make the 

company l iable as long as the forged document emanated from 

the "appropriate corporate organ".
2 9  

He himse l f  admits that 

this would cover area s where the forger was not acting as an 

agent but as a mere counterfeiter , which would in e f fect 

c over a lmo s t  every c ase of forgery within,a company. In this 

ins tance , Prentice a�gues that it is the company who , of the 

two partie s ,  is in a better po s i tion to suffer the lo s s. How­

ever , his i s  pure ly a po l icy dec i s ion because Prentice 's the s i s  

cannot be supportable us ing the logic and the prin c iples o f  

agency law which underlie a l l  the other facets o f  the indoor 

management rule. Thus , in attempting to protect the right s 

o f  the outsider , P rentice ha s adopted a broad approach , bas ic­

a l ly unsupported by the principles of law on which the indoor 

management rule is based , but effective in achieving his 



des ired purpo se . 

To summar ize the i s sues: 

( a ) Should the indoor management rul e  app ly to forgeries 

or should an out s ider merely rely on the doctrine o f  

e s toppe l? 

26 

( b )  I f  the indoor management rule should apply to forge r ie s , 

should the application o f  the rule be re str icted in the 

manner of the Canada Act and others noted earl i e r , o r  

shou ld the appl ication o f  the rul e s  b e  much wider , a s  

Prentice argue s , s o  as to apply i n  almo st every situation? 

IV . Conclusions and Recommendations 

A .  E ffect o f  the Company Law Committee Recommendat ions on 

Ultra Vire s and Propo sed Recommendations on Con structive 

Notice . 

The Company Law Committee recommended the total 

abo l ition of the doctr ine of Ultra Vire s so that a company 

has ful l  c apacity and power s  o f  a natural person . A contract 

made between the company and a third party would be binding 

in a l l  c a se s .  Thu s , the company will be able to create any 

authority in its agents and will no longer be hindered by 

problems of capacity which were noted as a restriction to 

corporate capac ity in Section I I  D Part ( ii ) . 

As wel l ,  in their di scus s ions on Ultra · Vire s and 

other related area s ,  the committee seemed to adopt an approach 

which to a large extent pl aced the r ights o f  the innocent 

th ird party contractor ahead of the shareholder in terms o f  

uphold ing the transact ion rather than allowing the shareholder 

to bring an action to avo id them and pre ferred to al low the 

shareholder to garner his protection by way of some kind o f  

statutory remedy . The recommendation s i n  thi s  repo rt regarding 
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the indoor management rule w i l l  be con s istent with the approach 

enumerated above . 

In a second paper on the se inter -related areas it 

was recommended that the doctrine o f  con structive notice be 

abo l i shed . A s  we have noted earlier , the con struct ive notice 

doctrine i s  intricate ly tied in with the indoor management 

rule, and el imination o f  it w i l l  lead to some changes in the 

current law . Pre sently , the authority indicate that if the 

public documents provide limitations on the author ity o f  the 

agent and the company its e l f  repre sents the agent as having 

the apparent authority , the construct ive notice doctrine 

[ 

applie s to prevent the third party from re lying on the company ' s  

repre s entat ion ( see Rama Corporat ion case ) . With the propo sed 

change s ,  a third party would in these c ircumstances be able to 

bind the company . 

Constructive not ice a l so comes into e f fect in the 

area of usual authority where the pub l i c  documents conta in a 

provi s ion spe c i fical ly limiting the u sual authority o f  the 

agent . The doctrine operates negative l y  to l imit the usual 

authority o f  the agent which the outs ider could otherwi se 

have rel ied on . Again , the abo l ition of the doctrine would 

remove that hurdle from the third party . 

By abo l i shing the doctrine o f  constructive notice , 

an inequ ity in the law w i l l  be overcome whereby the third 

party wi ll no longer be e stopped from u s ing the con struc t ive 

notice doctrine to his advantage . Currently , a s  exempl i f ied 

by the Rama c a s e , the third party c annot use the do ctr ine of 

constructive notice po s itively so as to be able to deem itsel f 

with knowledge of the publ i c  documents in o rder to bind the 

corporation . However , the corporation can use the doctrine 

of constructive notice in its favor in cases where the know­

l edge of the publ ic documents could a l low the<_,corporation to 
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e scape from a tran saction with an outs ider . 

The net e f fect o f  the con structive noti ce recommenda� 

t ions will be to provide more protection for third parties who 

have dea lt with the company , a l low for smoother bus ine s s  tran s ­

a ct ions and remove a n  impractical , expens ive procedure which 

is unrealis t ic in today's commercial soc iety . 

B .  Recommendations 

As noted ear l ier , the purpo se o f  the indoor management 

rule i s  basically to fac il itate smoothe r and mo re e f ficient 

corporate trans action s .  The corporation , operating through 

its agents , are in a po sition to both regulate the apparent 

or usual authorities de legated to the ir directors , and to 

better bear the los s  in a ca se where the agent has exceeded 

his author ity . Con s i stency as wel l  is an important cons idera­

tion and earl ier dec i s ion sby the company l aw commitee have 

indicated an approach which favors the protection o f  the third 

party deal ing with the company by attempting in most cases to 

pre serve the contract and allowing the shareholders to protect 

themselves against the company through the use of a statutory 

remedy . The recommendations of thi s  paper will attempt to 

remain con s i s tent with the above rationale and approache s .  It  

i s  recommended that the indoor management rule be codified for 

inclus ion in the new Alberta Companies Act . 

At this po int it will be useful to examine the 

approache s to codification o f  the indoor management rule a s  

found i n  other jurisdictions--notably the Federal Act and 

the Dra ft Ghana Code , both of which are very s imilar . It  

should be noted that a lthough it was recommended by the legal 

profes s ion in British Columbia ,
2 9  

the new British Columbi a  

Companies Act doe s  contain a cod i fication o f  the indoor manage­

ment rule , nor doe s  the Ontario Bus ines s  Corporation Act . 
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Dra ft Ghana Code 

142. Any person having dealings with a company or with someone deriving title under the 
((1rnpany shall be entitled to make the following assumptions and the company and those deriving 
l itlc under it shall be estopped from denying their trnth:-

(1) That the company's Regulations have been duly complied with. 

(2) That every person d escribed in the p articulars filed with the Registrar pursuant 
to sections 27 and 197 of this Code as a director, managing director or secretary 
of the company, or represented hy the company, acting through its members in 
general meeting, board of directors, or managing director, as an officer or agent 
of the company, has been duly appointed and has authority to exercise the pmYers 
and perform the duties customarily exercised or performed by a director, managing 
director, or secretary of a company carrying on business of the type carried on 
by the company or customarily exercised or performed by an officer or agent of 
the type concerned. 

(3) That the secretary of the company, and every other officer or agent of the company 
having authority to issue documents or certified copies of documents on behalf 
of the company has authority to warrant the genuineness of the documents or 
the accuracy of the copies so issued. 

(4) That a document has been duly scaled hy the company if it bears what purports 
to be the seal of the company attested by what purport to be the s!gnatures of 
two persons who, in accordance with paragraph (2) of this section, can be assumed 
to be a director and the secretary of the company : 

Pmridcd that : 

(a) a person shaH not be entitled to make such assumptions as aforesaid if he had actual 
knowledge to the contrary or if, having regard to his position with or relationship to 
the company, he ought to have known the contrary ; 

(b) a person shall not b e  entitled to assume that any one or more of the directors of the 
company haYc been appointed to act as a committee of the board of directors or 
that :m officer or agent of the company has the company's authority merely because 
the company's Regulations provide that authority to act in the matter may be 
delegated to a committee or to an officer or agent. 

In section 1 4 2 , Gower has tried to restate the 

indoor management rule in a c lear form and to "strip it o f  

some o f  the refinements which have tended t o  whittle away 

the pro tection which it a ffords to bona fide third parties. "
3 0  

Section 1 4 2  ( 1 )  merely restates the current law , 

whil e section 14 2 ( 2 )  emphas i s e s  another particular a spect 

of the rule in that even if improperly appo inted ( e ither 

de fective or non-exis tent appo intment ) ,  if the proper author ity 

exis t s  (usual or o s ten s ible ) then the outs ider is protected 

(Mahoney v. East Holyf�rd Mining Company ) 1 8 7 5  ( L . R. 7 H. L. 

/ 
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8 6 9  H . L . } .  This sub-s e ction also lays down that o fficers o f  

the company c an be a s sumed t o  have the usual power s  and dutie s 

of that sort o f  o ff icer . 

Section 1 4 2  ( 3 }  appears to be de s i gned to cover the 

area of "apparent" authority which as we have s een occurs vJhen 

the company holds out an individual as having certain author­

ity . However ,  the wording of this section is narrow and can 

be confu s ing . As noted earlie r , s ec t ion 1 4 2  ( 3 )  is also the 

section used to apply the indoor management rule to forgery . 

It i s  submitted that two dif ferent sections to cover the two 

s eparate covers would be a better way o f  handl ing thi s .  As wel l , 

apparent author ity can encompa s s  more than the mere i ssuing 

of documents and any attempt to codi fy apparent authority 

should be broader in scope than section 1 4 2  ( 3 ) . 

Section 1 4 2  ( 4 }  deal s with the particular situation 

and is ba sed on section 7 4  of the Engl i sh Law of Property Act 

( 1 9 2 5 ) . It  entitles any per son to a s sume that any corporate 

document s have been duly sealed if it purports to bear the 

company's s eal or s i gnature . 

Section 1 4  ( a )  contains one o f  two provisos util ized 

by Gower and remove s the protection from tho se who knew or 

ought to have known of the absence of authority . 

' 
Section 1 4  ( b )  i s  intended to deal with portions 

of the "public documents" such a s  section 5 6  of Table A regard­

ing the power of the Board o f  Directors to delegate authority . 

Section 1 4  ( b )  make s it c lear that no one i s  al lowed to a s sume 

under the indoor management rule that there has been an appoint­

ment or delegation to a committee merely bec ause the art i c le s  

or regu lations contain such a power . Thus , even i f  the outsider 

knew of the provi s ion for delegation he cannot a s s ume that it 

has been exercised . He will have to sati s fy himself that a 
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delegation o f  author ity has i n  fact been made . Thi s  po s ition 

seems to fol low from the above recommendations in that the 

indoor management rule is based on e i ther the usual authority , 

exercised by the agent , an apparent autho rity a s  represented 

by the company or an actual authority as is known to the third 

party . Thus there i s  in e ffect , no legal reason for the out­

s ider to rely on thi s  section in order to bind the company 

unl e s s  it i s  ba sed on one of the above-ment ioned forms o f  

authority . 

The Dickerson Report 

//3.05 
A corporation may not assert against a person dealing with the 
corporation or with someone who has acquired rights from the 
corporation that 

(a) the articles, by-laws and any unanimous shareholder 
agreement have not been complied with , 

(b) the persons named in the most recent notice sent to 
the Registrar under section 9 .05 or 9 . 1 2  are not the 
directors of the corporation, 

(c) the place named in the most recent notice sent to the 
Registrar under section 4.0 I is not the registered 
office of the corporation, 

(d) a person held out by a corporation as an officer or 
agent of the corporation has not been duly appointed 
or has no authority to exercise the powers and per­
form the duties that are customary in the business of 
the corporation or usual for such officer or agent, and 

(e) an officer or agent of the corporation having authority 
to issue or to certify copies of a document on behalf of 
the corporation did not have authority to warrant the 
genuineness of the document and the ':..accuracy of 
copies so issued, 

except where the person has or ought to have by virtue of his 
position with or relationship to the corporation knowledge to 
the contrary.

, 



The Canada Bus ines s  Corporations Act 

18. A corporation or a guarantor of an 
oligation of the corporation may not 

LSSert against a person dealing with the 10 
�orporation or with any person who has 
acquired rights from the corporation that 

(a) the articles, by-laws and any unani­
mous shareholder agreement have not 
been complied with, 1 5 

(b) the persons named in the most re­
cent notice sent to the Director under 
section 101 or 108 are not the directors 
of the corporation, 

(c) the place named in the most recent 20 
notice sent to the Director under section 
19 is not the registered office of the 
corporation, 

(d) a person held out by a corporation 
as a dir�ctor, an officer or an agent of the 25 
corporation has not been duly appointed 
or has no authority to exercise the powers 
and perform the duties that are custom­
ary i n  the business of the corporation or 
usual for such director, officer or agent, 30 
(e) a document issued by any director, 
officer or agent of a corporation with ac­
tual or usual authority to issue the docu­
ment is not valid or not genuine, or 

(f) financial assistance referred to in 35 
section 42 or a sale, lease or exchange 
of property referred to in subsection 
183 (2) was not authorized, 

3xcept where the person has or ought to 
1ave by vhtue of his position with or rela- 40 
;ionship to the corporation knowledge to 
the contrary. 
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Dickerson credits hi s approach towards the indoor 

management rul e  to Gower and the. Draft Gha�a Code . Sec tion 

3 . 0 5  ( a )  (now section 18 ( a )  of the Act )  restate s the ba sic 

indoor management rule . Sub- sections ( b )  ( c )  and ( f )  deal 

with very spe c ial ized s ituations and need not be analyzed in­

depth a s  they are s e l f -explanatory. Sub- section ( d )  covers 

both the areas of usual authority and apparent author ity but 

/� 

as in the Ghana Code , the l anguage o f  the sub-section i s  

confu sing . Usual autho rity i s  based o n  more than a mere 

"holding out" by the company yet section 1 8  ( d )  makes it appear 
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that usual authority and apparent authority are both based on 

the same criteria which as \ve have seen earlier , they are / 

mos t def initely not . Thus , for purpo s e s  o f  c larification , 

it would be better to codify the notion o f  apparent and usual 

authority into two separate s ections . 

Section 1 8  ( e )  deal s with forgery and has been d i s ­

cus sed i n  the l a s t  s e ction . Note that there are di fferenc e s  

i n  the wording between s e ction 3. 0 5  ( e )  o f  the Dicke rson 

Report and section 1 8  (e ) o f  the Federal Act , but the ba s ic 

approach of bo th sections i s  the same . 

The D ickerson Report and the new Federal A�t both 

conta in the proviso s imilar to section 1 4 3  ( a )  o f  the Ghana 

Code regarding the knowl edge requirement-- " has or ought to 

have by virtue of h i s  po sition • . •  knowledge to the contrary . "  

As we l l ,  Dicker son 's commentary empha s i s e s  that the section 

was drafted to make it c lear that "anyone" i s  entitled to 

the protection of the indoor management rule . The Dickerson 

Report doe s  not , however ,  c ontain a provi so s imilar to 1 4 3  

( b )  o f  the Ghana Report regarding de legation . The exi sting 

case law , in Kreditbank Cassel v .  Schenkers [ 1 9 2 7 ]  1 K . B .  at 

8 4 4  favor s  Gower's codification although it ha s been argued 

that if the thi rd party actually knows of the provis ion , he 

is entitled to a s s ume that it has been exercised . It i s  recom­

mended that a codif ic at io;1 of the indoor management rule 

contain a provi so s imilar to that found in s ection 1 4 3 ( b )  

o f  the Ghana Act . However ,  it should a l so be noted that� i f  

the recommendations regarding changes to the doc trine of 

constructive notice are adopted , then the proviso will become 

much l e s s  important than i s  currently the case . Thi s  wi l l  

be so because the doctrine o f  constructive notice w i l l  not 

operate to deem e ithe r the company or the third party with 

knowledge of the publ i c , documents . 
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Thus the approache s o f  both the Draft Ghana Code and 

the new Federal Act favor a codificat ion o f  the indoor manage­

ment rule whic� will have the e f fect of increas ing the pro ­

tection o f  outs ider s de aling with the company . It should b e  

noted that ne ither o f  the two statute s d o  anything but 

attempt to codi fy and clarify the exi s t ing l aw , except in 

the area of forgery . On the whole , the current common law 

po s ition , although admittedly very confused , do es provide the 

required protection for the outs ider and it is there fore recom­

mended that , l ike the Federal Act , the indoor management rule 

be codif ied in the new Alberta Companie s Act . However , the 

actual drafting o f  the Federal Act and the Ghana Code , a s  

noted earlier , tends t o  b e  confus ing and when the rule i s  

codified in Alberta i t  should be drafted i n  such a way a s  to 

reflect the dif ferences o f  usual and apparent authority . As 

wel l ,  whatever dec i s ion is made regarding the application o f  
the rule to forgery , it should be detai l ed i n  a separate sub­

s ection . Finally , it i s  recommended t:b:it the t\vo proviso s 

noted in the Ghana code 1 4  { a )  and 1 4  { b )  be incorporated 

into the Alberta · Act , so as to ensure that the application o f  

the indoor man agement rule continues t o  b e  based o n  the prin­

cipl e s  o f  agency law and doe s  not become a catch-al l device 

by which third party protection is given at the cost of severe 

l imitations on the protection of the corpo rat ion itself . 

It s hould be noted that both the , Canada Act and the 

, ·  

Draft Ghana Code contain sub- sections de al ing with spe c i f i c  top i c s  

under the indoor management rule . { F o r  exampl e s , see section 1 8  { b )  

and section 1 8  { c )  o f  the Canada Act ) . Dickerson's commentary 

doe s  not explain the rea soning behind thi s  and it does seem 

strange that the spe c ified items , both of which seem to fall 

under the general ambit of the rule at any rate � , should be 

given thi s  attention . Thus , unl e s s  good rea son c an be found 

for individua lly spe c i fying certain pha s e s  of indoor management 
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rule in statutory ' form , it i s  perhaps best in the interests o f  
s imp l i ficat ion o f  thi s  area o f  the l aw , to cons ider cod i f ica-

tion of the indoor management rule by means of more general ' 

statements such a s  in section 1 8  ( a )  o f  the Canada Act o r  

s ection 1 4 2  ( 2 )  o f  the Ghana Code. However ,  a s  no ted earl ier , 

any codi f ication o f  the indoor management rul e  should be 

detai l ed to spe c i fy the various forms of authority to which 

the rule appl ies. 

To summar ize the i s sues: 

( 1 )  Should the indoor management rule be codi fied? 

( 2 )  I f  ye s ,  should the approach be s imilar to that a s  found 

in the Canada Act and the Draft Ghana Code , i. e .  based 

on the princ iple s  o f  Agency Law? 

( 3 )  vfuat provisos should there be to provide limitation s on 

the appl icat ion o f  the indoor management rule? 

\ 
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FOOTNOTES 

1 .  F inal Report o f  the Commi s s ion o f  Enquiry into t�e Work­
ing and Admini s·tration o f  the Pre sent Company Law o f  
Ghana . See commentary to section 1 4 3 --paragraph 1 page 
1 0 9 . 

2 .  ( 1 8 9 5 )  2 5  O . R. 3 0 5 . 

3 .  A .  R .  Thomp son , Company Law Doctrines and Authority to 
Contract ( 1 9 5 5 - 5 6 )  1 1  U of T LJ 2 4 8  at page 2 5 7 . 

4 .  [ 1 9 6 4 ] 2 Q . B .  4 8 0 at page 5 0 5 .  

5 .  Supra , note 3 at page 2 8 2 . 

Sa . L .  C .  B .  Gower , The Principles of r1odern Company Law 
( 3 rd e d . ) at page 1 5 3 . 

6 .  See He ly-Hutchinson V. Brayhe�d Ltd . [ 1 9 6 7 ] 1 Q . B .  5 4 9  
( C . A . ) per Ro skil l J .  at page 5 6 7 . 

7 .  Supra note 6 at page 1 5 6 . 

8 .  Ibi d .  at page 1 7 5 .  

9 .  Daniel D .  P rentice .  The Indoor Hanagement Rule , Canadian 
Company Law , Z iegel (ed . ) 1 9 6 7 , page 3 1 4 . 

1 0 .  See page 6 3 0 . 

1 1 . Ibid . page 4 9 8  per Pearson L .  J .  

1 2 . Rama Corporation Limited v .  Proved Tin and General 
Inve stment Limited [ 1 9 5 2 ] 1 Al l E . R . 5 5 4  at page 5 6 6 . 

1 3 .  Ibid . page 5 5 6  per S l ade J .  

1 4 . [ 1 9 0 6 ]  A . C .  4 3 9  at 4 4 3 .  

1 5 .  [ 1 9 1 7 ] 1 K . B .  8 2 6  at page 8 4 4 . 

1 6 . See the l i st in I .  D .  Campbe ll ' s ;  Contracts with Companies 
[ 1 9 6 0 ]  76 L . Q . R . at page 1 3 1 . 

1 7 .  Commentary to sect ion 1 4 2  ( 3 )  o f  the Dra ft Ghana Code 
at page 1 1 1  paragraph 1 2 . 

1 8 .  Supra , note 6 at page 1 6 8 .  

/ 



1 9 . Ibid . , at page 1 6 7 . 

2 0 .  Supra , note 3 at page 2 7 4 . 

2 1 .  Supra , note 1 0  at page 3 3 8 . 

2 2 . Supra , note 1 7  at page 1 3 5 . 

2 3 . Ibid . , at page 1 3 4 . 

2 4 . Ibid . , at page 1 3 4 . 

2 5 . Supra , note 1 5  at page 4 4 7 . 

2 6 . Supra , note 1 0  at page 3 3 9 . 

2 7 . SuEra , note 1 9  at page 1 6 8 . 

2 8 . Supra , note 1 0  at page 3 4 0 .  

3 7  

2 9 .  Comments on P ropo sed B .  C .  Compani e s  Act ,  The Corpo rate 
Legis lation Committee of the Canad ian Bar Association , 
October 1 9 7 2  at page 1 6 . 

3 0 . Supr a , note 1 ,  at page 1 1 2 . 
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