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STATUTE OF FRAUDS 

I 

INTRODUCTION 

The object of this study is to analyze the Statute 

of Frauds and related Acts which require certain legal 

undertakings to appear or to be evidenced in writing. The 

report begins with a discussion of the historical ·background 

of the Statute which sets out the reasons for its enactment. 

This is followed by an analysis of the requirement of writing 

in general. Finally, each of the undertakings required to 

be in writing is analyzed and reco mmendations are made. 

II 

HISTORICAL BACKGROUND 

First and foremost, it is urged that the 
Act is a product of conditions which have 
long passed away . . .  [T] he provisions of 
Section 4 are an anachronism. A condition 
of things which was advanced in relation to 
1677 is backward in relation to 19 37.1 

In assessing the desirability of maintaining the 

Statute of Frauds among the laws of Alberta, it is first 

necessary to review the reasons for its passage in 1677. 

If the&e reasons are no longer valid and if present conditions 

no longer justify the statute, reform or repeal may be 

necessary . 

In 1677, parties to an action, their husbands or 

wives, and persons with anmterest in the result of the 

1
Law Revision Committee [of Greant Britain], Sixth 

Interim Report, Cmd. 54 4 9 , 1937, at 6, 7. 
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action could not be witnesses. 
2 

Hence, 

. • . the merchant whose name was forged to 
a bill of exchange had to sit by, silent and 
unheard, while his acquaintances were called 
to offer con jectures andreliefs as to the 
authenticity of the disputed signature from 
what they knew of his other writings. If a 
farmer in his gig ran over a foot-passenger 
in the road, the two persons whom the law 
singled out to prohibit from becoming witnesses 
were the farmer and the foot-passenger. 

Under such a state of affairs, a requirement of evidence in 

writing was obviously valuable. 

A series of statutes between 184 4 and 1854
3 

permitted 

litigants to give evidence on oa.th, removing this rationale 

for the provisions of the Statute of Frauds. 

. 4 
tJ.on: 

In addition, trial by jury was in a state of transi-

The jury's verdict was practically unappealable 
despite the evidence, and it was therefore felt 
necessary to limit the cases which a jury might 
decide. For, when a party introduced convincing 
evidence, the jury could still decide the case 
on the basis of facts personally known to the 

2
Lord Bowen, "Administration of Justice During the 

Victorian Period, " Essays A.A.L.H. at 52 1, cited in Holdsworth, 
History of English Law, VI at 389 . 

3
6-7 Victoria, c. 85; 14 -15 Victoria, c. 9 9 ,  s. 2 ;  

16-17 Victoria, c. 83 , ss. 1, 2 .  

4
Marc A. Franklin, "Contracts: Statute of Frauds: 

Law Reform ( Enforcement of Contracts) Act, 19 54 " (19 54 -19 55) 
4 0  Cornell L.Q., 581, 582 . 



jurors which had not been offered at the 
trial • . • •  In addition, as basic as it 
appears today, the concept of granting a 
new trial for error was just emerging and 
was not yet already understood nor often 
utilized. 

3 

This would no longer seem to be a compelling reason 

for maintaining the Statute. Jury trials in Alberta are 

rare, control over the jury has been strengthened and 

the right of appeal has been further developed. As Thayer 

said in his "Preliminary Treatise on Evidence"
5 

It is not probable that so wide reaching 
an act could have been passed if jury trial 
had been on the footing which it holds 
today. 

In addition to these two factors, conditions in 

England were unsettled at the time of the passage of the 
6 

Statute: 

For 50 years England had been torn with 
political dissension. The Civil War had 
been followed by a period of the dictatorship 
of Oliver Cromwell. This was followed by 
the Restoration. Parliamentary power had 
been virtually nullified. No legislation had 
been enacted affecting ordinary litigation. 
The ordinary law courts had been functioning 
under great difficulties. Subordination and 
perjury evidently were rife. 

5
At 4 31 .  

6
orachsler, "The British Statute of Frauds - British 

Reform and American Experience, " ( 1958-1960) A.B.A. Section 
of International and Cooperative Law Bulletin 3-4 , 24 . 

/ 
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This state of affairs was commented upon in Slade's Case:
7 

" And I am surprised that in these days so little considera

tion is made of an oath, as I daily observe. " 

It would be wrong to conclude, however, that the 

Statute of Frauds arose solely out of conditions peculiar 

to England in the seventeenth century. It was only one in 

a series of statutes both in England and on the continent 

dealing with the problem of perjury which began as early as 
8 

1228. For example c. 21 of 11 Henry VII ( 14 95) began: 

" Where as pjuyre is much and custumably used within the 

Citie of London amonges such psons as passen and been 

empanelled upon issues joyned between ptie and ptie • 11 

This tends to show that perjury was not a problem 

unique to the mid-seventeenth century, although the unsettled 

political conditons may have made such especially prevalent 

at that time. If perjury at present in Alberta is not as 

serious a problem as it was in 1 677, it may be that the 

measures enacted to deal with it are no longer justified. 

A review of the state of English law at that time 

also serves to explain some of the working and provisions 

of the Statute of Frauds: 
9 

7 
( 160 2) 4 Coke 95. 

8
For a discussion of these statutes, see the 

article by C. Rabel, "The Statute of Frauds and Comparative 
Legal History, � ( 1 94 7) 63 L.Q.R. 174 . 

9
willis, "The Statute of Frauds - A Legal 

Anachronism, " ( 1928) 3 Ind. L.J. 4 27, 53 7. 



• • •  [A]to the time of the enactment of-the 
Statute of Frauds in the seventeenth century 

5 

the modern informal contract was in the making. 
At that time there had not as yet been formu
iated the principles of agreement, consideration, 
conditions and illegality. Consequently the 

.draftsmen did not know what terms to employ and 
they did the best they could at that time. 

Since the seventeenth century, the concepts of contract law 

have been clarified and terminology has become more precise . 

It is rather anomalous that we should continue to accept as 

law the wording of the Statute of Frauds as formulated at 

that time. 

Finally, it seems that the Statute of Frauds was 

to some extent a codification of the law as it existed at 

that time. "It is a good surmise that �ection 4 of the 

Statute 'applies to those verbal provisions which, before 

the passing of the statute, were probably in most instances 

reduced to writing, though not necessarily. '"
10 

It would 

appear that the same is true of section 17.
11 

As the condi

tions which fostered the enactment of the Statute of Frauds 

have passed, retention cannot be justified on the basis of 

the reasons for its original passage. 

III 

THE REQUIREMENT OF WRITING 

A. Operation of the Statute 

1. "No action shall be brought" 

Judicial interpretation of the phrase "no action 

10
smith v. Surman ( 182 9 )  4 M. and R. 4 55, 4 65. 

11 
See p. 83 below. 



6 

shall be brought" has varied over the years. In early cases 

such as Case v. Barber,
12 

it seems to have been held that 

non-compliance with the statutory requirements rendered a 

contract unenforceable. Later cases, such as Carrington v. 

Roots,
13 

held that contracts were rendered void. However, 

on the authority of Leroux v. Brown
14 

and Maddison v. 

Alderson,
15 

it is now firmly established that contracts are 

rendered merely unenforceable. It is also established
16 

that 

compliance with the statute is not a substitute for considera

tion. 

The fact that a contract is unenforceable and not 

void has a number of implications. Firstly, the contract may 

Secondly, the plaintiff's b d . d f 
. . 17 

e use �n e ence �n an act�on. 

rights may be perfected if a sufficient memorandum comes into 

existence subsequent to the formation of the contract.
18 

Thirdly, it has been held
19 

that a contract rendered unenforce

able by the statute is sufficient consideration to support 

a negotiable instrument. If the contract were void, the 

instru�ent would be invalid as between i�nediate parties, but 

not as against a holder for value.
2° 

Fourthly, money paid by 

--------------------------------------------------
12

(1681) Raym Sir T. 450 (K.B.). 

13
(183 7) 2 M & W. 249 (Excb.) 

14 
(1852) 12 C. B. 801 (Conunon Pleas) . 

15
(1883 ) 8 App. Cas. 467. 

16 
Rand v. Hughes (1778) 7 T. R. 3 50; Eastwood V. 

Kenyan (1840r-Il Ad. & E. 43 8 (Q. B. ). 

226. 

17
Miles v. New Zealand Alford Estate (1886) 3 2  Ch. D. 

18 

19 

20 

See pp. 8, 9, below. 

Jones v. Jones (1840) 6 M. & W. 84 (Exch. ) 

3 Halsbury's Laws of England 177 3 d  ed., 1953 ). 



the purchaser under the contract may be forfeited if he 
. 20 a 

defaults. 

The law remains unsettled as to whether the dis

charge of one's obligations under an unenforceable contract 

7 

is sufficient consideration for another cont�act. The earlier 

cases held that it was not,
21 

but Williams
22 

feels, on the 

basis of In Re Davies� 3 
that such would now be considered 

suffici�nt consideration. 

The fact that contracts are rendered unenforceable 

and not void may mean that the Statute relates to procedural 

and not substantive law. For example, Jervis c. J. stated in 

Leroux v. Brown:
24 

" I  am of opinion that the fourth section 

applies not to the solemnities of the contract, but to the 

procedure . . . .  " This is a controversial issue and will 

not be discussed at length here. However, one might consider 

the importance of this issue with regard to conflic·t of laws 

and retroactivity. 

The Law Revision Committee considered one of the 

consequences flowing from the fact that contracts are rendered 

unenforceable and not void as a criticism of the provisions of 

the Act:25 

20 a
Monnickendam v. Leanse (1923 ) 3 9  T.L.R. 445. 

21 
Walker v. Constable (1798) 1 Bos. and Pul. 3 0 7  

(Common Pleas)·, Harden v. Jones (1857) 2. De G· & J. 76 (Ch.D.),-
Trowell v. Shanton (1878) 8 Ch.D. 3 18. 

22williams, Statute of Frauds Section IV, 20 3 -211. 

23 
[1921] 3 K.B. 628. 

24 
(1852) 12 C.B. 80 1 (Con�on Pleas). 

25
Law Revision Committee Report, at 7,8. 



The Section does� not reduce contracts wh�ch 
do not comply with it to mere nullities, 
but merely makes them unenforceable by 
action . • • . Anomalous results flow from 
this: e.g., in Morris v. Baron2 6  a contract 
which complied with the Section was super-

. ceded by a second contract which did not so 
comply. It was held that neither contract 
could be enforced: the first because it was 
validly rescinded by the second, the second, 
because, owing to its purely oral character, 
no action could be brought on it. This was 
a result which the parties could not possibly 
have intended 

The word " action" was recently considered in the 
27 

case of Re Salmon: 

• • . action as used in the statute is 
not merely confined to the issue of a writ, 
but is sufficiently broad to cover any pro
ceedings whereby it is sought to enforce a 
claim. 

2. " Note or Memorandum" 

8 

The Statute of Frauds does not require that the 

contracts be in writing; it requires only a " note or memoran

dum thereof," whcih serves an evidentiary function. It is 

therefore not necessary that the writing be contemporaneous 

with the making of the contract. However, because "no action 

shall be brought" without the existence of a note or memoran

dum, it has been held that the writing must be in existence 

prior to the commencement of the action.
28 

This has been amended 
so that it is now sufficient if the note or memorandum is in 

existence at the time when the party relying on it is joined 

2 6 [1918] 1 A.C.l. 

2 7  (1974) 19 C.B. R. (N.S.) 165, 168, Per Ferron, 
Registrar (Ont. S. Ct. in Bankruptcy) .  

2 8Luc as v. Dixon (1889) 22 Q.B.D. 357 ( C.A.) . 



h 
. 29 

to t e act1on. 

9 

It was held as early as 1683 in Moore v. Hart
30 

that a writing need not be in any particular form to satisfy 

the Statute. However, a plaintiff will not be able to rely 

on the pleadings of the defendant in an action,
3 1  

and this would 

seem to be supported on the basis that the memorandum must be 

in existence before the commencement of the action. A case 
apparently to the contrary of this proposition was Grindell 

v. Bass
3 2  

in which G. sued B. for specific performance of a 

contract to sell a house. In defence, B. stated in writing 

that he had already contracted to sell the house to E. !'"' 
'-" •  

added E. as a defendant and E .  counterclaimed for a declaration 

that he was entitled to the house, successfully relying on 

B's defence. In this case, the issue of the timing of the 

memorandum was not discussed. It was, in fact, consistent 

with the principle established in Farr, s�ith and Co�pany v. 

. . d 3 3  
1 h h . � . d ::'] 

. h 1 '  M����rs L1�1te., a t  oug 1t was aec1· ect elg_t y ears ear 1er. 

It is con-unonly agreed that it is not necessary for 

a note or memorandum to be '\vri tten lvi th the intention of 

satisfying the Statute. 
3 4 

Hence, a letter in Ttlhich the 

29
Farr, Smith & eo. v. Hessers Ltd. [1928] 1 K. B. 3 97. 

3 0  I Vern. III, 201 ( Ch.). 

3 1
Jackson v. Oglander ( 1865) 2 H. & M. 465 ( V.Ch.). 

3 2  [1920] All E. R. Rep. 219. 

3 3  
[1928] 1 K.B. 3 97. 

3 4
williams, Statute of Frauds Section IV, 79 ; Anson, Law 

of Contract, 74 ( 23 rd Ed., 1 9 69 }; 8 Halsbury's La'\vs of England --
95 (3 rd Ed. , 1 9 54); 5 C.E.D. ( Western) 1 00 ( 2nd� 

Ed., 1 9 58). 
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defendant admits to the terms of the contract but denies 

liability will be sufficient.
35 

However, a letter showing 

that there is a dispute between the parties as to the terms 

of the contract
3 6  

or a letter denying the existence of the 

contract
37 

will not be sufficient. 

The question of what a sufficient memorandum must 

contain has been fruitful for litigation. Williams, in his 

book The Statute of Frauds Section. IV, states:
3 8  

" . . •  to 

satisfy the Statute the memorandum must set fort all of the 

contract; and as a contract exists only in its various terms, 

the memorandum must therefore disclose all the terms of the 

contract. "He relies upon a number of cases, including Pierce 

v. Corf,
3 9  

and finds support from Fry, Specific Performance 

of Contracts.
40 

However, a less strict standard is stated in 

Cheshire and Fifoot' s Law o·f 'Contract: 
41 " A 'note of memoran

dum' of [the contract] is sufficient provided it contains all 

the material in terms of the contract. " (emphasis added) 

S, '1 
• • ' I 

f c 42 
1m1 ar propos1t1ons are set out 1n Anson s Law o ontract, 

35
Thirkell v. Cambi [1919] 2 K.B. 590. 

3 6  
Archer v. Baynes (1850) 5 Exch. 625. 

3 7
In Bailey v. Sweeting (1861) 9 C.B.N.S. 843 , 857 

Erle C. J. stated, beforP finding a memorandum which satisfied 
the Statute: " I do not consider that the defendant intended to 
deny his liability by reason of the absence or insufficiency of 
the contract." 

3 8
At 55. 

3 9  
(1874) L.R. 9 Q.B. 210. 

40
(6th Ed., 1921) at 242, 243 . 

41 
(8th Ed., 1972) at 185. 

42 
(23 rd Ed., 1969) at 75. 
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43 
Halsbury' s Laws of England 

44 44a 
and the C.E . D .  (Western). ' 

The less strict standard has found support in the 

Canadian courts. In ·McKenzie v. Walsh,
45 

Sir Louis navies 

C.J . C .  said at 3 13 : 

I have reached the conclusion that the memo
randum or receipt is sufficient. That it 
must contain all the essential terms of the 
contract and thus show that the parties have 
agreed to those terms is conceded by both 
sides. That it does so, I conclude. The 
essential terms are the parties, the property 
and the price. 

This standard raises the issue of what constitutes the 

" essential terms" in any particular contract. According to 

Disbury J. in Chapman v. Kopitoski:
46 

" Parties, property 

and price by their very nature are material parts of every 

contract but, dependent upon the circumstances, there may be 

other essential terms of a contract in addition to parties, 

. 47 47 (a) 
pr1ce and property. " ' 

43 
Volume 8 (3 rd Ed., 1954) at 100. 

44 
Volume 5 (2nd Ed., 1958) at 103 , 104. 

44a
By the recent cases of Tiverton Estates Ltd. v. 

Wearwell Ltd. [1974] 1 All E. R. 209 (C.A.) and Tweddell v. 
Henderson [1975] 2 All E. R. 1096 (Ch. ), it appears that the 
memorandum must also contain an acknowledgement or recog
nition by the signatory to the document that a contract has 
been entered into. 

45 
(1921) 61 S.C.R. 3 12. 

46 
[1972] 6 W.W.R. 525. 

47
It should be noted, however, that the Mercantile 

Law Amendment Act (1856) 19 & 20 Victoria, c. 97, s. 3 provides 
that the consideration for a contract of guarantee need not 
appear in writing. 

47a 
In the case of Tweddell v. Henderson [1975] 2 All 

E. R. 1096, it was held at the Chancery Division level that the 
payment of the purchase price in stages was a material term of 
the contract for the purpose of a sufficient memorandum. 
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Even if there were agreement as to what terms are 

required for a sufficient note or memorandum, a number of 

complicating factors arise. One is that any material term 

which is omitted and of benefit solely for the plaintiff may 

be waived by him.
48 

This does not apply, however, if it is 

of benefit to the defendant
49 

or to both the plaintiff and 
50 

the defendant. 

A second complicating factor is that it is sufficient 

if a term is disclosed by reasonable interference.
51 

As 

stated in Fitzmaurice v. Bailey:
52 

Whether in any particular case a term can be 
collected by reasonable inference is often a 
question of very considerable difficulty. It 
is not enough that the memorandum is consistent 
with the existence of the term sought to be 
inferred; or that it is probable that the parties 
intended to include such a term in their contract. 
There must be reasonable certainty both as to 
the fact of the term and as to its contents. 

A third complicating factor is that of the admis

sibility of parol evidence. " This evidence must be confined 

to explanation: so soon as it passes from explaining the 

memorandum to adding new terms or varying those already 

written it becomes inadmissible. "
53 

Anson demonstrates the 

anomalous ways in which this operates with a. number of cases.
54 

In Rossiter v. Miller
55 

parol evidence was admissible to 

48 

49 

North v. Loomes [1919] 1 Ch. 3 78. 

Burgess v. Cox [1941] Ch. 3 83 .  

50 
k. Haw 1.ns v. Price {1937] Ch . 645. See Williams at 58. 

51
caddick v. Skidmore (1857) 2 De G. & J. 51 (Ch. ). 

52 
(1860 ) 9 H. L. C. 79, 93 . 

53
williams at 59. 

54
At 74, 75 .. 

55 
(1878) 3 App. Cas. 1124. 
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identify the "p�oprietors " while in l?·otter v. nu·ffield, 
56 

parol evidence was not admissible to identify the ''vendor. " 

1 57 
1 . d d . . . d . f In P ant v. Bourne para ev1 ence was a m1ss1ble to 1 ent1 y 

the land descirbed as " twenty-four acres of land, freehold, 

and all appurtences thereto at Totmonslow, in the parish of 

Draycott, in the county of Stafford; " while in Caddick v. 

Skidmore,
58 

it was held that a receipt for money paid to a 

party " on account of his share in the Tividale mine" could 

not be explained by parol evidence. 

3 .  " Signed by the party to be charged therewith or 
some other person thereunto by him lawfully 
authorized" 

Signature, in the normal use of the word, implies 

that a party has written his own name at the end of a document 

as a means of authenticating it. However, the courts have 

given a very liberal interpretation to the word as it applies 

to the Statute of Frauds. In the fi,rst place, it need be 

found at the foot of the writing so long as it appears to have 

been written with a view to governing the whole instrument.
59 

In the second place, the " authenticated signature fiction" 

doctrine has extended the meaning of " signature" by providing 

that if a writing contains the name or initials of a party , 

it will be held to comply with the statute if the party to be 

h - h . - h h . . h 
60 

c arged as recogn1zed t at t e wr1t1ng expresses t e contract. 

50
{1874) L.R. 18 Eq. 4. 

57 
[ 18 9 7 ] 2 Ch • 2 81 . 

58 
( 1857) 2 De G. & J. 51 ( Ch. ). 

59 
Caton v. Caton (18 67) L.R. 2 H.L. 1 27. 

60
stokes v. Moore (1 786) 1 Cox, Eq. Cas. 2 1 9, Schneider 

v. Norris (1814) 2 M. & s. 286, Evans v. Hoare [18 92] l Q.B. 593. 
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Similarly, if the document has been altered or completed after 

a party has signed his name to it and he recognizes this alter

ation or completion, the signature may be held to be sufficient.
61 

. The statute provides that it is sufficient if the 

note or memorandum is signed by the agent of the party to be 

charged. The cases have held that the authority to act as 
. . . . . 62 

h h d agent need not appear ln wrltlng, and t at t e agent nee 

not be authorized to sig n for the express purpose of satis-

f 
. 

h 
63 . h

. 64 
h f ylng t e statute. He may slgn lS own name or t e name o 

his principa1.
65 

A third party.may be the agent for both the 

plaintiff and the defendant,66 
but tne plaintiff cannot be the 

67 . 68 
ag ent for the defendant. In the case of Wallace v. Roe, 

it was held that the signature of an agent may be sufficient 

even if he signs the memorandum in the capacity of a witness. 

The doctrine of authenticated signature fiction applies 

to signatures. of agents as well as to those of principals. In 

61
Koenigsb1att v. Sweet [1923 ] 2 Ch. 3 14. 

62
coles v. Trecothick ( 1804) 9 Ves. Jun. 23 4  ( Ch. ). 

63 
. 1 f . Dan�e s v. Tre usls [ 1914] 1 Ch. 7 8 8 . 

64
sievewright v. Archibald ( 1851) 17 Q.B. 103 . 

65
Graham v. Musson ( 183 9) 5 Bing . (N. C. )  603 . 

66
sievewright v. Archiba1d ( 1851) 17 Q. B. 103 . 

67 
Sharman v. Brandt ( 1871) L. R. 6 Q. B. 720. 

68 
[1903] 1 I. R. 3 2. 
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the case of Leeman v. Stooks,
69 

the defendant was selling 

land by public auction. Before the sale, the auctioneer 

placed the defendant's initials on a form and after the sale 

he completed the form with the plaintiff's name, the descrip

tion of the property and the sale price. Later, the auctioneer 

told the defendant of the document, but did not show it to 
. 

him. The defendant did not express dissatisfaction. It 

was held that the auctioneer was the agent of the defendant 

and that the document was "signed" so as to constitute a 

sufficient memorandum. 

4 .  Joinder of Documents 

In order to have a sufficient memorandum, it is not 
· required that the writing appear in only one document. This 

is probably a departure from the original spirit of the 

statute, but it has been used by .�he courts as a means of 

avoiding the statute's provisions. A distinction should be 

drawn between the joining of documents, both o£ which are 

signed and the joining of signed and unsigned documents. 

In the joining of signed and unsigned documents it 

is necessary that the two be connected in some �ay and that 

the authenticating influence of the signature extend to the 

unsigned·document. It has generally been held that the signed 

document must come into existence in point of time after 

the unsigned document,
70 

although it is now sufficient 

if the documents come into being more or less c:ontemporaneously , . . 71 
. 

regardless of the order. 
· 

6 9 
[ 19 51] 1 Ch . 9 4 1  • 

70 
Turney v. Hartley ( 1848) 3 New Pract. Cas. 9 6. 

71�iwnins v. Moreland Street Property Co. [19 57] 3 
A ll E. R. 265. 
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Originally, it was required that there be an express 

reference from one document to the other for a sufficient 

connection to exist.
72 

By 1852 it was held to be sufficient 

if the reference could be inferred
73 

and five years later 

it was decided in Ridgway v. Wharton
74 

that the reference 

need not show the other to be a writing. In that case, the 

document referred to "instructions", which could ha
.
ve been 

oral or written. 

Perhaps the key case of the nineteenth century was 

Long v. Millar.
75 

It established both a strict and a 

liberal test for the connection of documents. What has 

been known as the "side by side" test was set down by 
76 

Bramwell L. J.: 

. • .  it becomes apparent that the agreement 
alluded to is the agreement signed by the 
plaintiff, so soon as the documents are placed 
side by side. The agreement referred to may be 
identified by parol evidence. 

This was extended in Oliver v. Hunting
77 

where Kekewich J. 

stated: "Whenever parol evidence is required to connect two 

written documents together then that parol evidence is 

admissible." 

72
Dobell v. Hutchinson ( 1 835) 3 Ad. & El. 335, Smith 

v. Dixon ( 1 839) 3 Jur. 770. 
---

73
Morgan v. Holford ( 1 852) 1 Sm. & G. 1 01 .  

74 
( 1 857) 6 H.L. Cas. 238. 

75
( 1879) 4 C.P.D. 450, ( C.A.). 

76
At 454a 

7 7 
( 1 8  9 0 ) 4 4 Ch . D . 2 0 5 • 
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On the other hand, Baggallay L.J. set up a stricter 

test in Long v. Millar:
78 

The true principle is that there must 
.exist a writing to which the document 

signed by the party to be charged can refer, 
but that this writing may be identified by 
verbal evidence. 

This was expanded by Russell J. in Stokes v. Whicher:
79 

• • •  if you can spell out of the document 
a reference in it to some other transaction, 
you are at liberty to give evidence as to 
what that other transaction is, and if that 
other transaction contains all the terms in 
writing, then you get a sufficient memorandum 
within the Statute by reading the two together. 

Hence, by the strict view in Long v. Millar it is necessary 

that there be some reference, express or implied, to the 

other document. By the liberal view, it is sufficient 

if the relationship between the documents can be seen by 

placing them side by side. 

The position was reconsidered in the case of Timmins 

v. Moreland Street Property Co.
80 

and Jenkins L.J. reaffirmed 

the. strict position: 

. . .  I think it is still indispensably 
necessary, in order to justify the reading 

78
( 1 879) 4 C.P.D. 450, 454. See Williams, Statute of 

Frauds, section IV, 1 34. 
---

7 9 
[ 1 9  2 0] 1 Ch. 41 1 .  

80 
[1 957] 3 Au E.R. 2 65. 



of documents together for this purpose, 
that there should be a document signed 
by the party to be charged which, while 
not containing in itself all the necessary 
ingredients of the required memorandum, 
does contain some reference, express or 
implied, to some other document or trans
action • 

• • • [B]efore a document by the party to be 
charged can be laid alongside another docu
ment to see if between them they constitute 
a sufficient memorandum, there must, I conceive, 
be found in the document signed by the party 
to be charged some reference to some other 
document or transaction. 

18 

However, Romer L.J. did not discount the possibility that 

the "side by side" position might still be valid and Sellers 

L.J. did not discuss either position. It would therefore seem 

that the law on this issue remains unsettled. 

If a plaintiff attempts to join two signed documents, 

it is not necessary that the signature on one document 

authenticate the other. It is therefore reasonable that the 

law should be more lenient as to the requirement of a connecting 

factor. According to Williams in his book The Statute of Frauds 

S . 81 
ect1on IV: 

Where two signed documents refer to the same 
subject matter, they may be connected together 
to form a writing under the Statute, parol 
evidence being admissible to identify the 
subject of reference. 

. 82 83 
He rel1es upon Allen v. Bennet, Verlander v. Codd and 

81
At 142 .  

82 
( 1 810) 3 Taunt. 167. 

8 3 
( 1 8  2 3) Turn. & R. 3 52. 
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Studds v. Watson
84 

but admits that Potter v. Peters
85 

is to 

the contrary. 

B. Means of Avoiding the Provisions of the Statute 

1. Part Performance 

The doctrine of part performance as a means of 

avoiding the provisions of the Statute is almost as old as 

the Statute itself. The earliest reported case was Butcher 

v. Stapely .
86 

However, it was established in its modern 

sense by the case of Maddison v. Alderson.
87 

About certain of the requirements for part perfor

mance there is general agreement. The act must have been 

done by the party asserting the contract
88 

with the knowledge 

of the other party
�9 

in pursuance of the terms of the 

contract.
90 

It will not apply if its application affects 

the property or interests of a third party who is ignorant 
91 

of the acts of part performance. 

84
( 1884) 

85 
( 1895) 

86 
( 1686) 

87
( 1883 ) 

2 8 Ch . D • 3 0 5 • 

6 4 L. J. Ch. 3 57. 

1 Vern. 3 63 .  

8 App. Cas. 467. 

88 
Caton v. Caton ( 1867) L.R. 2 H.L. 127. 

89
Mcinnes v. McKenzie ( 1913 ) 23 W.W.R. 863 . 

90 
Cooke v. Tombs ( 1794) 2 Anst. 420, Thynne v. Glengal1 

( 1848) 2 H.Lw Cas. 1 3lc 

91
Trotman v. F1esher ( 1 861) 3 Giff. 1. 
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However, there is considerable controvery over the 

nature of the act required for part performance. The classic 

quotation is that of Lord Selbonrne L. C. in Maddison v. Alderson:
92 

"All the authorities show that the acts relied upon as 

part per�ormance must be unequivocally, and in their own 

nature, referable to some such agreement as that alleged." 

Subsequent cases have fallen into two g eneral categories, 

which might be called the broad and narrow views. 

The narrow interpretation of the doctrine of part 

performance views it as serving an evidentiary function. As 
• 

d • I • f • f f 
93 

1s state 1n Fry s Spec1 1c Per ormance o Contracts: 

" . • •  there must be proper parol evidence of the contract 

which is let in by the acts of part performance. " (emphasis 

added) . The effect of such a view was stated by Lord Simon 

of Glaisdale in Steadman v. Steadman:
94 

"If the contract 

alleged is such that it ought not to depend on oral testi

money, it is this contract, not merely some contract, that 

the acts should prove." 

The first requirement under this view of the law is 

that the acts must be referable to a dealing with the land 

in question. As stated by Cartwright J. in Deglman v. GuaManty 

Trust of Canada & Constantineau:
95 

. . .  it is only after such acts unequivocally 
referable in their own nature to some dealing 
with the land which is alleged to haye been the 

92 
( 1883 ) 8 App. Cas. 467, 4 79. 

93
( 6th ed., 1 9 2 1 )  § 580. 

94 
[1 974] 3 W. L.R. 56, 80 (H.L.). 

9 5 [ 19 5 4 ] 3 D • L . R • ( 3d) 7 8 5 I 7 9 3 •' ( s .. c " c . ) . 



subject of the agreement sued upon have been 
proved that evidence of the oral agreement 
becomes admissible for the purpose of 
explaining those acts. It is for this 
reason that a payment of purchase money 
alone can never be a sufficient act of 
performance within the rule. 

21 

The second requirement under this view of the law 

is that the acts must be referable to the particular contract 

in question, not merely a contract. This proposition, was 

assumed by McDonald J. in Toombs v. Mueller
96 

to be accepted 

in Alberta, relying upon the cases of Erb v. Wilson,
97 

McGillivray v. Shaw98 and Brownscombe �Public Trustee of Province 
99 --of Alberta. ---------------

The broad interpretation is perhaps best represented 

by Steadman v. Steadman,
10 0 

a decision of the House of Lords. 

In that case, the parties, who were husband and wife, entered 

into a contract whereby the plaintiff hus band would pay £10 0 

96
(1974 ) 4 7  D. L .R. (3d) 70 9 (S. C. A.T.D.) . This 

decision was reversed on appeal without reasons ([1975] 3 
W.W.R. 96 (S.C.A.A.D.) ) .  At trial, the acts done by the 
plaintiff were found to be sufficient to constitute part 
performance ,  but specific performance was refused on the 
basis that the plaintiff had not shown he was ready and willing 
to carry out his obligations. On appeal, specific performance 
was granted, so the court must have found part performance. 
It is unclear, however, whethe r the Appellate Court approved 
of McDonald J.'s reasons. 

97 (1969) 69 W.W.R. 126 (Sask. Q.B.}. 

98 
(1963} 39 D.L.R. (2d} 660 (S.C.A.A.D.) . 

99 [1969] S.C.R. 658. 

lO O  
[1974] 3 �v.L.R. 56 (H.L.) • 
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in respect of arrears of maintenance and a sum of £1500 in 

consideration of the defendant wife conveying her interest 

in the house. The parties announced their agreement to the 

magistrates hearing a matter with regard to the maintenance 

order, the husband paid the £10 0 and the husband' s solicitors 

sent the transfer deeds to the wife. These acts were found 

to constitute part performance. 

This interpretation views the doctrine of part 

performance as based on equities arising from the acts 

rather than on evidence. Hence, Viscount Dilhorne in 

Steadman v. Steadman
10 1 

stated in reference to the quotation 

from Fry' s Specific Performance: 

I think that • . • the use of the words 
' let in' was a little unfortunate for it 
lends some support to the argument . • . 
that acts of part performance are the key 
which opens the door to the contract. I 
do not think that is so. They are the 
key to rendering the contract unenforceable. 

The effect of this view was stated by Lord Simon:
10 2 

"If the plaintiff has so performed his obligations under 

the contract that it would be unconscionable for the defendant 

to plead the statute, it is immaterial whether or not the 

plaintiff's acts prove the contract . . . .  " The test to be 

used was first set out in Fry's Specific Performance, 10 3 

approved in Kingswood Esta�e eo. Ltd. v. Anderson,
104 and 

101Id. at 74 . 

10 2
Id. at 80 . 

10 3It should be noted that there is support in Fry's 
for both the narrow and the broad interpretations. 

10 4 
[1963] 2 Q. B. 169 (C. A. ) · 
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settled in Steadman v. Steadman.
1 05 

It is that the acts 

must be referable to some contract and that they must be 

consistent with the contract alleged. Lord Reid and 

Viscount Dilhorne in the Steadman case went so far as to 

state that the acts need not even refer to a contract 

concerning land. In addition, all the judges with the 

exception of Lord Morris of Borth-y-Gest stated that the 

mere payment of purchase money could be a sufficient act to 

constitute part performance. If this is sufficient to 

raise equities in favour of the plaintiff so as to avoid the 

Statute, the impact of the statute has been greatly reduced. 

A second area of controversy is that of the standard 

of proof required to be met before part performance comes 

into operation. The conflict exists even within the case 

of Maddison v. Alderson.
10 6 

According to L ord O' Hag an, the 

acts "must necessarily imply the existence of the contract. "
10 7 

However, according to Lord Selborne: "So long as the connection 

of those res gestae with the alleged contract does not depend 

upon mere parol testimony but is reasonably to be inferre d  

from the res gestae themselves, justice seems to require some such 

limitations of the scope of the statute . . . .  "
10 8 

The 

former standard was accepted by McDonald J. in Toombs v. Mueller109 

. . 110 " and the latter by Lord Slmon ln Steadman v. Steadman: • . • 

105 
[1974 ] 3 W.L. R. 56. 

1 06 
(1883) 8 App. Cas. 4 67. 

10 7
At 4 83. 

10 8
At 4 76. 

10 9
(1974 ) 

110
[1974 ] 

Emphasis added. 

Emphasis Added. 

4 7  D. L. R. (3d) 70 9, 

3 W. L. R. 56, 82. 

710 . 
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It is sufficient if it be shown that it was more likely 

than not that those acts were in performance of some contract 

to which the defendant was a party." 

A third area of controversy involves the question 

of the types of contracts to which part performance applies. 

The most restrictive position is that it applies only to 

contracts involving the sale of interests in land and the 

th 't . d . . . . 111 . h au or1 y Cl te 1s Brl ta1n v. Ross1 ter. In hls book _r._ �-
S:t"�tute of F:r:auds .Sectioi). I)Z.: James Williams concluded that 

at best Britain v. Rossiter was weak authority and that 

subsequent cases had overruled it. However, in Steadman v. 

Steadman, Lord Morris suggested a revival of this position by 

stating: " . • •  the whole area of the law of part performance 

relates to contracts •for the sale or other disposition of , 

land or any interest in land' . . . .  "112 

The more commonly accepted position, that established 

in McManus v. Cooke,113 is that the doctrin� of part performance 

"applies to all cases in which a Court of Equity would 

entertain a suit for specific performance if the alleged 

contract had been in writing." According to Halsbury•s,
114 

this would exclude, inter alia, contracts requiring the 

continued supervision of the courts, contracts for personal 

work or service and contracts lacking mutuality. 

111(1879) 11 Q.B. D. 123. 

112
[1974] 3 W. L. R. 56, 66, in dissent. 

113 
( 18 8 7) 3 5 Ch. D. 6 81 , 6 9 7. 

114 
36 Ha1sbury's Laws of England 267-271 (3rd ed. , 1961). 

--
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An even wider position is that set down by ,l_l;'y_'_?_ 

�§<;ifiq I?e+f.o+me3;nq§.
115 

The authors there felt that the law 

as stated in McManus v. Cooke would be more accurate if it 

read that part performance "applies to all cases in which a 

Court of Equity would entertain a suit if the alleged contract 

had been in writing." However, outside of Fry, there would 

seem to be very little support for this proposition. 

A fourth area of controversy relates to the question 

of whether the doctrine of part performance applies to support 

an action for damages when specific performance is not 
·

. 1 bl 
116 

d' . 1 . . b d ava1 a e. The more tra 1t1ona pos1t1on, ase on 

Lavery v. Pursel}
117 

is that it is not. Part performance 

arose as a doctrine of equity. By the Chancery Amendment 

Act (Lord Cairns' Act) ,
118 

it was provided that: 

In all cases in which the Court of 
Chancery has jurisdiction to entertain an 
application for an injunction against a 
breach of any covenant, contract or agree
ment or against the commission or continuance 
of any wrongful act, or for the specific 
performance of any covenant, contract 
or agreement, it shall be lawful for the 
same court, if it shall think fit, to 
award damages to the party injured, either 
in addition to or in substitution for such 

115 
(6th ed., 1921) at 283. 

116 11 • • 1 f . f . See Macintyre, Equlty-Damages 1n P ace o Spec1 1c 
Performance-�More Confusion about Fusion" (1969) 4 7  C.B.R. 
64 4 ;  Barber, "The Operation of the Doctrine of Part Performance, 
in Particular to Action for Damages" (1973) 8 u. of Queensland 
L.J. 79. 

117 
(1880 ) 39 Ch. D. 50 8, 519. 

1 1 R 
--- (1858) 21-22 Vict., c. 27, s. 2. 

- � �: • V. 



injunction or specific performance, and 
such damages may be assessed in such 
manner as the Court shall direct. 

26 

Hence, the Courts of Equity could grant damages only when 

specific'performance was available. The Judicature Act 

gave the Supreme Courts jurisdiction to sit as Courts of 

Common Law and of Equity but did not affect substantive 

rights� As the availability of specific performance was 

a prerequisite to the granting of damages before the passing 

of the Judicature Act, it remained a prerequisite after 
. 

h' . . . d b 11 
119 

1ts enactment. T 1s pos1t1on 1s supporte y Sne , 
120 121 122 Hanbury, Fry, and Halsbury. 

However, a series of Canadian cases have taken a 

t . . b . bb' d 123 con rary pos1t1on. Do son v. W1nton & Ro 1ns Lt . 

concerned an action for specific performance and damages 

on the basis of an enforceable contract. Although not 

dealing with part performance, it undermined the position 

k . 11 
124 

ta en 1n Lavery v. Purse : 

. . . � . . 

The prerequisite in the Court of Chancery 
to the exercise of jurisdication under 
this legislation in contract cases was the 
right to relief by way of specific per
formance. If, for any reason, a litigant 
was before the court without any such right 

119
Principles of Equity 653 (26th ed.i 1966). 

120
Modern Equity 561 (8th ed., 1962). 

121specific Performance 283 (6th ed., 1921) . 

122 
36 Laws of England 351 (3rd ed. , 1961) . 

123
(1960) 20 D.L.R. (2d) 164 (S.C.C.). 

124
Id. at 166. 

. . � . . . . . . . . ..  •. !• 



to relief, damages could not be awarded 
and the plaintiff was still left to hear 
the remedy, if any, in a Court of Law. 

This jurisdictional difficulty 
disappeared with the Judicature Act 
The problem now is not one of jurisdic
tion or substantive law, but the narrow 
one of pleading • • . . 

27 

In the recent Supreme Court of Canada decision of Brownscombe 

v. Public Trustee of Alberta,
125 

a case involving part per

formance, the plaintiff was awarded damages despite the fact 

that specific performance was impossible. 

results. 

The former position has produced some anomalous 
126 In the case of Ellul & Ellul v. Oakes, the 

plaintiff agreed to purchase a house from the defendant with 

the warranty that it was connected to a sewer. The house 

was transferred and the purchase price paid, but in fact 

the house was served only by a septic tank. The court found 

a sufficient memorandum in writing to allow the action for 

damages. However, one might consider the result if a 

sufficient memorandum had not been found. If the vendor had 

not transferred the house, the purchaser might have been 

entitled to specific perforrrLance combined with a reduction 

in the purchase price or compensation for the breach of 

warranty. However, as the vendor had already transferred 

the house, specific performance would not have been possible 

and no relief_on the basis of breach of warranty could have 

been available. 

125 - ] 
[1969 s. c. R. 658 . 

126[1972] 3 S.A. S.R. 377. See the further discussion 
of this case at p. 30,  below. 
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It is submitted that the �aw relating to part perfor

mance is in an unsatisfactory state. The case of Steadman 
12 7 

v. Steadman appears to have extended the nature of the 

-acts sufficient to meet the requirements of the doctrine. 

However, the decision of the Appellate Division in Toombs 

v. Mueller
12 8 

leaves the position in Alberta unsettled. In 

addition, the doctrine applies only to certain types of 

contrac�s and allows only certain types of relief, thereby 

allowing only the uneven application of just results. 

2 .  Full performance 

Whether the Statute applies when the plaintiff has 

completely performed his part of the contract is a thorny 
. c k' w d

129 . d 1 'd 1ssue. In oc 1ng v. ar T1n a C. J. sa1 : 

. . .  the case appears to us to fall within 
the principle adverted to by Le Blanc J. in 
Griffith v. Youngl30: and further we think 
the case of Buttemere v. Hayesl3 1 is an 
authority in point that the present contract, 
though executed on the part of the plaintiff, 
yet, not being executed on the part of the 
defendant also, is still to be considered 
as a contract within the Statute of Frauds. 

This was supported by Amphlett B. in Sanderson v. 

12 7 
T 1.9 7 4 ] 3 w • L • R . 5 6·. 

12 8 
[1975] 3 W. W. R. 96. 

12 9 
(1845) 

130
(1810) 

131
(1839) 

1 C. B. 858, 868. 

12 East. 513 . 

5 M. & W. 456. 
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·The plaintiff also contended that the 
Statute of Frauds did not apply to 
executed contracts, although executed 

'on one side only, and there are some 
old dicta, and even decisions, that 
appear to bear out that view, and had 
it been sustained, Courts of law would have 
certainly made a long stride towards the 
adoption of the equitable doctrine of 
part performance. I think, however, that 
in the face of more modern decisions, 
such as Cocking v. Ward and others, the 
older authorities on this point must be 
considered as overruled. 

However, two more recent Canadian cas es have taken 

the opposite view of the law. 

Dubac C. J. relied upon Ridley 

I . . 1 
133 

n K1nsey v. Nat1ona Trust, 

v. Ridleyi34 
and Coles v. 

Pilkington
135 

in concluding that full performance by the 

plaintiff takes the case out of the statute. This was 

followed by the Manitoba King's Bench in Spencer v. Spencer,
136 

which relied in addition on Halleran v. Moon.137 There is 

not sufficient authority on this topic to suggest that a 

trend is developing in favour of the view that full performance 

by the plaintiff takes the case out of the Statute, and the 

issue remains unsettled. 

132 

133 

134 

(1875) L. R. 10 Ex. 2 34. 

( 19 0 4 ) 15 Man • L • R . 3 2 (Man . K • B . ) . 

(1865) 34 Beav. 478. 

135(1874) L. R. 19 Eq. 174. In fact, this case seems 
to deal with part performance and not full performance by one 
party. 

136(1913) 4 W. W. R. 785. 

137 (1881) 28 Gr. 319. 



3 0  

Whether the Statute applies when there has been 

full performance by both parties is an issue which seldom 

arises. In the United States the position is clearly that 

h ' t  t '  . 'd h . . f h 
13 8 

sue a s1 ua 1on 1s outs1 e t e prov1s1ons o t e S tatute , 

d 'f . . 1 139 
an 1 K1nsey v. Nat1ona Trust properl y expresses the 

law , it would be outside the Statute in Alberta as well. 
14 0 However, the recent case of E l l ul & E llul v. Oakes 

suggests that even ful l  performance by both parties may not 

be sufficient to take the case out of the Statute. The 

court there found it necessary to find a sufficient memorandum 

signed by the d efendant in order to all ow an action for 

damages for breach of warranty on the contract. The 

resul t is that this area of the law remains unsettl ed as 

well. 

3 .  The Statute of Frauds Qannot be Used an as 
Instrument of Fraud--Contracts 

It is wel l settled that the S tatute of Frauds cannot 

be used as an instrument of fraud.
14 1 

However , it is also 

well established that a mere refusal to sign a memorandum by 

one of the parties to the contract does not amount to fraud. 

d . 1 
14 2 

As was state 1n M_���� < ... � v. _Mg�n.tac:<�t�: 

Where . . . the parties come to an agree
ment but the same is never reduced into 

· · 1'38 . . - . . . . .  . . ·. . . · .  . 
Page , 2 Contracts § 1 3 6 3  (2nd ed. , ·  19 2 0 ) . 

139 
(190 4 )  1 5 Man. L.R. 32. 

· :  . .  

14 0
(1972) 3 S. A. S. R. 377 ( South Australia Supreme Court) . 

14 1 
Halfpenny v .  Bal let (1699) 2 Vern. 373. 

14 2 (1719) Prec. Ch . 526 .  



writing nor any proposal made for that 
purpose, so that they rely wholly on 
their parol agreement, that unless this 
be executed in part, neither party can 
compel the other to a specific performance , 
for that the Statute of Frauds is directly 
in their way. 

A 
. 

' 1  
. . . d ' d  1 14 3 

s1m1 ar propos1t1on was set out 1n Woo v. M1 g ey. 

3 1  

What is required to take the contract out of the Statute 
. h '  

. 14 4 
1s somet 1ng more act1ve: 

• • • if there were any agreement for 
reducing the same into writing and that 
is prevented by the fraud and practice 
of the other party, • • .  this court will 
in such case give relief • •  

Originally, an admission of the contract by the 

party to be charged was a bar to th� use of the Statute 

as a defence. This is shown by a series of cases beginning 

in 170 2 with Croyston v. Baynes
14 5 and ending in 1789 with 

Whitchurch v. B evis.
146 

However, at the end of the eighteenth 

century, the position was reversed by reason of the fear 

that the defendants would perjure themselves by denying the 

contract in order to rely on the Statute.
1 4 7  

1. 4 3  

1 4 4  

1 4 5  

1 4 6  

1 4 7  

( 185 4 )  5 D e  G.M. & G .  4 1. 

Maxwell v.  Mountacute (17 19 ) Prec. Ch. 5 26. 

P rec. Ch. 20 8. 

2 B eo .  c . c .  5 59 .  

Rondeau v. Wyatt (17 9 2) 2 H. Blk. 63 , Moore v. 
Edwards (17 9 8) 4 Ves. 23 , Cooth v. Jackson (180 1) 6 Ves. 12, 
Blagden v. Bradbear (1806) 12 Ves. 4 66, Rowe v. Teed (180 8) 
15 Ves. 3 75 . See Stevens, � Ethics and the Statute of Frauds", 
( 19 5 2) 37  Cornell L.Q . 3 5 5. 



A p ossible extension of the use of fraud as a 

means of avoiding the Statute was suggested in an obiter 

d . b . k h . 148 
h �ctum y Stamp J. �n Wa e am v. MacKenz� e .  In t at 

3 2  

case, part performance was found, but the judge went on to 

say that even in the absence of part performance " . • •  in 

my view it would have been fraudulent of Mr. Ball [ the 

deceased defendant] immediately before flis death to have 

repudiated the bargain for want of writing."
14 9 

He then 

mentioned Maxwell v. Montacute150 
but left the question of 

whether the Statute was applicable unanswered. However, 

the mere suggestion that it would be a fraud for the 

defendant to refuse to sign a memorandum and to plead the 

Statute is a radical departure from the traditional position. 

4 .  Quasi-Contract 

If the plaintiff in an action is unsuccessful in 

pleading part performance or fraud, he may be able to recover 

money from the defendant on the basis of quasi-contract. The 

right to recover on this basis does not arise through agreement 

between the parties, but by operation of law so that the 

Statute of Frauds may be avoided. 

The first head of quasi-contract upon which the 

plaintiff might be successful is that of money paid to the 
- 151 defendant' s use. For example, in Meek v. Gass, the parties 

14 8 [ 
19 6 8 ] 2 A!ll E • R • 7 8 3 ( Ch . D · ) · 

14 9
At 788. 

150(1719 ) P rec. Ch. 526. 

151 
(1877) 2 R. & C .  24 3 (N.S.S.Ct.) 
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entered into a contract which was not to be performed within 

one year. The plaintiff paid the defendant some $ 20 0 ,  but 

the defendant failed to perform his obligation and raised 

the Statute of Frauds in defence. I n  delivering the judgment 

of the c�urt, Smith J .  said: 152 

• • • while no action can be sustained on the 
agreement itself, in the face of the words of 
the Statute • . . yet, if the consideration 
be paid, within the year or not, and the party 
who has received such payment or consideration 
repudiates the contract, and sets up the 
statute, a recovery back of the money under 
the common courts may be had. 

A second head of quasi-contract relevant to the 

Statute of Frauds is that of money had and received. For 

example, in Griffith v. Young,
153 

the defendant tenant entered 

into a contract with the plaintiff landlady on the basis 

that if she would accept another person as a tenant, he 

would pay her L 4 0  of the LlO O  goodwill he would receive 

from the new tenant. The landlady granted her acceptance, 

the defendant received the LlO O  but refused to pay the 

plaintiff. The court granted judgment to the plaintiff for 

L 4 0  despite the absence of a written memorandum. 

A third head of quasi-contract is that of account 

stated. To succeed, the plaintiff must be able to show that 

he has executed his part of the contract and that the defen

dant has admitted that he owes the plaintiff money on the 

contract. An example of this is the case of Cocking v. 

152At 24 7, 24 8. 

153(1810 ) 12 East 5 13. 
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Ward
15 4 

the headnote to which reads: 

• • • an agreement respecting the transfer 
of an interest in land, required by the statute 
of frauds to be in writing and signed, cannot 
be enforced by an action upon the agreement 
against the transferee for the stipulated 
consideration, notwithstanding that the 
transfer has been effected and nothing remains 
to be done but to pay the consideration: but 
• . •  when, after the transfer, the transferee 
admits to the transferer that he owes him the 
stipulated price, the amount may be recovered 
in a count upon an account stated . 

The fourth head of quasi-contract available in this 

area is that of quantum merit . The leading case on this 

subject in Canada is Deglman v .  Guaranty Trust Co . of Canada 

��o�stantinea�.
155 

In that case, the plaintiff was to 

perform certain personal services for the defendant and 

the defendant was to devise certain land to the plaintiff. 

There was no memorandum of the contract and the court was 

unable to find·" that the acts of the plaintiff were sufficient 

to support part performance . However, the plaintiff was 

awarded damages on a quantum merit basis . In the words of 

Rand J.: 

The Statute in such a case does not touch 
the principle of restitution against what 
would otherwise be an unj ust enrichment of 156 
the defendant at the expense of the plaintiff . 

Cartwright J. made it clear that the j udgment was not based 

15 4 
(184 5 )  1 C .B. 858 . 

155 
[1954 ] 3 D . L . R .  785 (S . C . C . )  

156
At 788 . 



1 5 7 upon the contract: 

• • • when the Statute of Frauds was 
pleaded the express contract was thereby 
rendered unenforceable, but the deceased 
having received the benefits of the full 
performance of the contract by the 
respondent, the law imposed upon her, 
and so on her estate, the obligation 
to pay the fair value of services 
rendered to her.· 

3 5 . 

These heads of quasi-contract go a long way towards 

relieving the harshness of the Statute of Frauds. However, 

they do not have the effect of enforcing the contract as 

do the doctrines of part performance and the Statute as an 

instrument of fraud. If the plaintiff has paid the 

purchase price for land which has risen in value since the 

formation of the contract and the Statute applies, he may 

only be able to get his money back under the head of quasi

contract. 

C. P roblems with the Statute 

1 .  The Act Causes Injustice. 

' The Act,' in the words of Lord Campbell 
. • .  ' promotes more frauds than it 
prevents. ' True, it shuts out perjury ; 
but it also and more frequently shuts out 
the truth. It strikes impartially at the 
perjurer and the honest man who has omitted 
a precaution, sealing the lips of both. 
Mr. Justice Fitz James Stephen . . . went 
so far as to assert that ' in the vast 
majority of cases its operation is simply 
to enable a man to break a promise with 

l57
At 795. 

·. · 



impunity, because he did not write it 
down with sufficient formality.' 

The operation of the section is often 
lopsided and partial . A and B contract: 
A has signed a sufficient note or memoran

. dum, but B has not. In these circumstances, 
B can enforce the contract against A but 
A cannot enforce it against B.l58 

3 6  

That the Statute of Frauds frequently creates 

injustice is widely documented and admitted. An example 

of such injustice is demonstrated by the effect of an 

admission of the existence of the contract by the party 

to be charged when there has not been compl iqnce with the 

Statute. Even if one admits making the contract, the 

Statute applies to make it unenforceable. There is no 

longer any reason for a defendant to perjure himself by 

denying the contract, because the Statute allows him to 

disregard his obligations with impunity. This leads to 

results such as those expressed by Lord Campbell in 

Sievewright v. Archibald : 159 

I regret to say that the view which I 
take of the law in this case compels me 
to come to the conclusion that the defen
dant is entitled to our judgment, although 
the merits are entirely against him ; although, 
believing that he had broken his contract, 
he could only have defended his action in 
the hope of mitigating the damages ; and 
although he was not aware of the objection 
on which he now relies till a few days 
before the trial. 

There is no doubt that the Statute of Frauds cannot 

be used as an instrument of fraud, so that a defendant cannot 

158 1 ' h R . . . t 7 Eng lS Law evlslon Commlt ee Report, . 

159 (1851) 17 Q . B . 10 3 · 
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rely upon the Statute when his own fraud has been responsible 

for the non-existence of the required signed memorandum. 

However, when for any other reason there is no such memoran

dum, the Statute may be relied upon whether or not the 

result is unjust. 

It is somewhat anomalous that the doctrine of part 

performance should act as an estoppel to the use of the 

Statute while an admission of the contract under oath does 

not. No act, no matter how unequivocally it attests to the 

presence of the contract, can be as conclusive as a direct 

dm .  . f h . 1 1  160 a 1ss1on o t e contract. F1na y, 

• • • the object of all rules of evidence 
ought to be the discovery of the truth, and 
accordingly since the days of Bentham, every 
artificial rule of evidence, every rule 
which professes to aid the discovery of 
truth can be ascertained, has been viewed 
with just suspicion. If one wishes to know 
what were the terms of a verbal contract, 
the best possible evidence would be that of the 
persons who made it, or of the bystanders who 
heard what was said. No, says the Statute; 
in order to avoid fraud, such evidence shall 
be of no avail unless it is confirmed by a 
particular kind of written memorandum. 

2 .  Flood of Cases 

Apart from its policy the Statute is in point 
of language obscure and ill-drafted. ' It is 
universally admitted,' observed the original 
editor of Smith' s Leading Cases, ' that no 
Enactment of the Legislature has become the 

160
stephen & Pollock, "Section Seventeen of the 

Statute of Frauds", (1885) 1 L. Q. R. 1, 7 .  



s ubject of so much litigation. • This could 
hardly have been so if its terms had been 
reas onably lucid.l61 

3 8  

Although the effect of the Statute o f  F rauds is 

to make actions unenforceable, it has resulted in a mass 

of litigation as to whether particular cases are within 

or without the Statute. For example, the C entury Digest , 

First Dicennial and Second Dicennial list 10 , 80 0  cases on 

the Statute. After almost 30 0 years , " • • . the flood 

of cases under the Statute of Frauds continues unabated , 

with the consequent expense to clients and society."162 

3 .  Review 

The Statute of Frauds serves both a cautionary 

and an evidentiary function. It is designed to exclude all 

oral evidence with regard to certain classes of contracts 

in order to prevent perj ured testimony , and to warn persons 

of the binding effect of their actions. However , the Statute 

also serves to exclude valid oral testimony from evidence 

and allows parties to ignore their obligations with impunity. 

The cases relating to the Statute are numerous and complicated , 

so that the law resulting from the Statute is incomprehensible 

to the very persons the Statute is intended to protect. 

Retentipn of each s ection would seem j ustified only when 

its advantages are found to outweigh these disadvantages. 

161 1' h . . . tt 8 Eng lS Law Rev1s1on Comml ee Report , • 

16 2w . 11 . " h 1 1s , T e Statute of Frauds - A Legal 
Anachronism" , ( 1 9 2 8 )  3 Indiana L.J . 42 7 , 539. 



IV 

ANALYSIS AND PROPOSED REFORMS -
CONTRACTS 

A. In G.eneral 

The classes of contracts to which section 
4 applies seem to be arbitrarily selected 
and to exhibit no relevant common quality .  

3 9  

There is no apparent reas on wny the re quire
ment of signed writing should apply to these 
c ontracts , and to al l of them, and to no others. 163 

Although the classes of contracts selected by the 

Statute of Frauds do appear to be rather arbitrarily selected 

this is in part due to the change in conditions between 

1677 and the present . As Rabel expl ained in his artic l e  

"The S tatute of Frauds and Comparative Legal History n ,
164 

The French model was to be us ed for a 
selected number of trans action s . I t  is 
submitted that their list was the product 
of contributions by the various j udicial 
experts and that it p res ented the types 
of trans actions appearing both important 
and a s ource of litigation. As the method 
of the lawbooks s uggests, the method was 
made in a hiynly retrospective s urvey, 
and it tended to cons ervative aims . However, 
the fact was that experienced l awyers looked 
for th e group s of c as es in whic h the courts 
had encountered troubl e  b e c au s e  of uncertainty 
of evidence and difficulty in as certaining 
the s cope 6f i ndividual transactions. 

Sections 4 and 16 may, at least in part, have been a 

163 
1 ' . . . . '7 

Eng l S h  Law Revl s lon C ommlttee Report, I •  

164 (194 7) 63 L. Q.R. 174, 184. 
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mere codification of the existing law.
1 6 4 a 

As history has 

progressed, the classes of contracts for which the requirements 

of the Statute of Frauds have been appropriate have undoubtedly 

cha nged. It is beyond the scope of this paper to suggest new 

classes of contracts to be protected. Instead, each of the 

present classes will be analyz ed in order to determine whether 

retention, repeal or reform is desirable . 

B .  To Charge any E xecutor or Administrator upon any 
Special Promise to Answer Damages out of his 
own E state 

This provision applies both to liquidated and unliqui

dated damages,
1 6 5  

but does not apply to a promise �ade before 

the promisor has become the administrator.
166 

Despite the 

Mercantile Law Amendment Act16 7 which provides that the con

sideration need not appear in writing for a promise "to answer 

for the debt, default or miscarriage of another person," the 

consideration for a promise such as this must still appear in 
•
t

• 168 
wr� � ng .  

At the time of the enactment of the Statute of 

Frauds, the executor or administrator of an estate took 

beneficially if there was no residuary gift, and the estate 

was not liable for the wrongful acts of the deceased. This 

placed moral pressure on the executor or administrator to 

make restitution out of his own funds, so that such special 

promises were common. At present, of course promises of 

1 6 4 a  . · · · 
f · · "It � s  a good surm� se that sect� on 4 o the Statute 

' applies to those verbal provisions which, before the passing 
of the Statute, were probably in most instances ' reduced to 
writing, though not necessarily, '": Smith v. Surman ( 182 9) 4 
M .  & R. 4 55, 4 65 cited by Rabel at p. 177. As to s .  16, see 
pp . 82 , 83 below. 

165williams, Statute of F rauds Section IV, 

166 1 .  Tom � nson v .  Gill ( 1756) Amb . 33 0. --
167 ( 1856) 19 & 20 Vict., c .  97, s. 3 .  

4 .  

168ch · t 1 ty on Contracts 726 ( 2 0th ed . , 194 7). 
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this nature are very rare . Repeal woul d  seem to make little 

practic al dif ferenc e  and would simply remove an anachronism 

from the statute books . The equivalent provisions were 

repealed in British Columbia by the S ta tute o f  Frauds , 1 6 9  in 

Great Britain by the Law Reform ( E nforcemen t  o f  Contracts ) 
1 7 0  . 1 7 1 Act , 1n New Zealand by the Contracts E nforcemen t  Ac t 

and in Western Aus tralia by the Law Re form ( S tatute o f  

Frauds ) Act . 1 7 2 S imilar action i s  recommended for· Alberta . 

C .  To Charge any P erson upon any Agre ement made upon 
Cons ideration o f  Marria�e 

The wording of thi s  phras e would s e em to include 

t 1 . d . . 1 1  . d 1 7 3 mu ua prom1 ses to marry , an or1g1na y 1 t  was s o  con s true . 

However , later jud i c i a l  interpre tations excluded this meaning 

from the S tatute 1 7 4 s o  tha t  it now covers , for example , 

promi s es to s ettle p roperty upon a person in cons ideration 

of marri age . 

Thi s  clas s o f  contract was probably included in 

the S ta tute becau s e  of the importance accorded to it at that time , 
and the requirement o f  writri ng s e rved both an evidentiary and a 
c autionary func tion . However ,  "as a r e su l t  of j ud i cial legi s l ation or. 

1 6 9  18 , s .  7 .  S . B . C .  1 958 , c .  

1 70 ( 1 9 54 )  2 & 3 E li z . II, c. 

1 7 1i 956  #2 3 ,  s .  

1 7 2 1 9 6 2  #1 6 ,  s .  

2 .  

2 .  

34 , s .  1. 

1 7 3Phi lpot v. Wal l e t ( 1 682 ) 3 Lev . 65 . 

1 7d 
·Harrison v. Cage ( 1698)  Carth . 467, Cork v. Baker 

( 17 1 7 )  l Strange 34 . 
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this clause o f  the S ta tute there is very li ttle le f t  of i t , 

and what lit tle is left is a c complishing lit tle goo d . " 1 75 
I t  

would the refore seem tha t  repe al of this p rovision would 

make li ttle practical dif ference . I t  has been repealed 

in the s�me j urisdictions and by the same Ac ts as the 

provisi on relating to executors and administrato rs . 

D .  Any Agreement that is no t to be Performed within 
the Spa ce of one Year from the Making Thereof 

1 .  Operation 

Judicial interpretation of this provision h as established 

tha t  if a contract does not sta te any definite time for per

formance , it is no t within the S tatute o f  Frauds unless , by 

i ts very terms , i t  is incap able o f  being. pe rformed within 
1 7 6 -· . f t• . bl f one year . However , l ne contract lS no t c apa e o 

per fo rmance within one year but provides for the possibility 

o f  de termina tion whicn may take place within one ye ar , it 

would be within the S tatute . 1 77 If the contract is to be 

performed over the perio d of one year commencing the day 

after the formation of the contr act , it will not be within 
' 178 

f . . b f d h . d tne S tatute . I l t  lS to e per orme over t e perlo 

of one year commencing two days a f ter the formation of the 
. 'll b . -h . .  s 17 9 contract , l t  Wl e Wlt1ln the tatute . 

17 5
�villis , "'rhe S ta tute of Frauds - l'i Le gal· Ana chronism" 

( 1 9 28)  3 Indiana L . J .  4 2 6 , 4 3 6 . 

17 6
McGregor v. McGregor ( 1888) 21 Q.B.D. 4 2 4 . 

177
Hanau v. Ehrlich [ 1 9 1 1] 2 K . B . 1 05 6 , [ 1 9 12 ]  A . C .  3 9 . 

175
Smith v. Gold Co ast & Ashanti Exolo rers Ltd . [1903] 

- K.ti. 285. 

17 ri·tain v. Rossiter (1 79)  ll ·Q.B.D .. 123 . 
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There has been s ome controversy as to whether 

a contract which is capable of performance by one p arty 

within a year is  within the S tatute . According to the 

case of Reeve v . Jennings ,
1 8 0  s uch a contract will be 

outs ide the S ta tute only if it is intended by the parties 

th . . b f - b . h' h 
181 

at � t  1s to e per ormea y one p arty w�t 1n t e year . 

However , in Van Snellenberg v .  Cemco Elec trical Mfg . Co . , 182 

Sidney Smith J . A . s tated : 183 

. • . the true principle was l aid down 

. • .  by No rth J .  in Miles v . New Zealand 
Alford Es tate Co . ( 18 8 6) 3 2 Ch . D .  226 , to 
the e ffect tha t  if all tha t  one o f  the 
par ties has to do under the con tract may 
pos sibily be performed within the year , 
then the contract is one which does no t come 
wi thin the s tatute . 

This would seem to be the position in Canada at the pre sent . 

2 .  Reform 

The Engl i s h  Law Revision Committee sub j ected 

this clause to a more thorough analy s i s  than the other 

1 8 0  [ 1 9 1 0 ] 2 K . B. 5 2 2  ( K . B . ) .  

18 1 . b f S . V I n  h�s o ok , The S tatute o Frauds - ect1on I , 
Williams s tates tha t  Reeve v. Jennings s tands for the 
proposition tha t the contract mus t  expres sly require per
formance by one p arty within a year to be outs ide the s tatute . 
The author respectfully dis agree s. I t  is s ubmi tted that it 
was regardea in the case as s ufficient if the parties intend 
that perfo rmance will take place wi thin a year wi thout this 
being a requi rement o f  the con tract . 

18 2 [ 1 94 6 ]  1 D.L.R . 1 05, approved [ 1 94 7 ]  S . C . R. 1 2 1 .  

183
At 130 .  
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c l aus e s  in order to demons trate that the inclus ion o f  thes e  

clas s e s  o f  contracts in the S tatute i s  i l logical . I ts 

f indings were as fol l ows : 1 84 

The Statute as sume s the s pan o f  reli able human 
memory to extend to one year and no further. 
When the contract and its performance are more 
widely s eparated a no te or memorandum is c a l l e d  
for . 

· 

Th i s  s eems i llogic al .  There would be noth ing 
ridicul ou s  in a provision that a l l trans actions , 
between whi ch and· their· proof "in a· Court· of La'".-1 
there intervenAs a per�od o f  more than X years, 
mus t  be proved by s ome exceptiona lly cogent type 
o f  evidence : X years being a rea sonabl e  e stimate 
of the maximum normal limit of clear reco l l e ction . 
But this i s  not what S e c ti on 4 provi de s. 

(I) The per iod it treats a s  material is the 
period intervening , not between fact and proo f  
of that f ac t, but b etv1een the mal<ing of the 
c ontract and the time 'tvhic h  is to e l apse be fore 
it i s  f ul ly performedo 

(2) Thi s period i s  fixed at one ye ar . 

The i l logical character o f  these provi sions is 
perhaps be s t  demonstrated by simple example s  o f  
th�ir working: --

(a) A contract not to be performed within a year 
from it s making i s  made ora l ly .  I t  i s  repudiated 
the d ay after i t  i s  madB, viz . :  a t  a time when i t s  
ter�s are f resh i n  the.mind s of everyone. Y e t  f or 
want of writing no action c an be brought to enforce 
i t . 

(bl A contrac t  not to be performed within a year 
from its making i s  made or al ly , and i s  repudia ted 
the d ay a fter it is made . Five years a f ter the breach 
the guilty par ty write s and s igns ( for h i s  o�� 
use)  a summary of i t s  terms , which c ome s t o  the 
knowledge of the o ther p ar ty . The latter c an then 
enforce the c ontr ac t, f or the writing need not be 
contemporary therewith . I t  is su f f ic ient 
( subjec t  to the S ta tute of Limitation s ) i f the 

1 84
At 9 ,  1 0 .  
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writing comes into existence a t  any tiro� 
before a c tion brought ; by whi ch time recollec tion 
( if one y ear is i ts maximum normal span ) may h ave 
completely fade d . 

( c ) A contract made orally is to be performed 
· wi thin less than a year o f  i ts making ,  and is 

broken . The innocent party can sue ne arly six 
ye ars a f ter the breach ; by whi ch time the parties 
must ( on the assumptions o f  se ction 4 )  have 
forgotten the terms . ( The assumptions of section 
4 are indeed utterly inconsis tent with those on 
whi ch the S ta tute of Limi tations proceeds. ) 

Apart from these considerations , the meaning o f  
the words " no t  to be performed within a year 
o f  the making " has g iven rise to great dif fi culty 
and complicated arti f i c i al rules ( see for instance 
Hanau v. Ehrlich [ 1 9 12 ]  A.C. 3 9 ) ; and the doctrine 
tha t  acts done in part performance of the 
contract will excuse the absence o f  signed 
wri ting- - ( a  doc tr ine which equi ty applies in 
the c ase of contracts a f fecting land , and whi ch 
exp ress statutory provisions apply in a somewha t  
d i f ferent form to sales of goods o f  a value o f  
£1 0 or upwards )  i s  not available in the case o f  
contrac ts " no t  to b e  performed within a year " ; 
even i f  such contracts are also contrac ts for 
sale of goods of a value of El O or upwards .. 

( Prested v .  Gardner , [ 1 9 1 0] 2 K.B. 7 76 ) ;  indeed 
the equi table do ctrine o f  part per formance 
p robably does not apply to any classes of 
contrac ts covered by se ction 4 o f  the S tatute 
of Frauds , now that contracts for sale of l and 
have been removed from tha t  section· . l8 5 

Unlike spec ial promises made by executors or admini

s tra tors or made in cons ideration o f  marriage , contracts no t 

c apable o f  performance within the sp ace of a year are common . 

The New Yo rk Law Re form Commission in i ts paper " Oral 

Contracts not to be Performed Within One Year " 186 pointed 

18 5  Cf. pp . 2 4 , 2 5 , above . 

18 6 Leg . Doe. (1 9 5 7 )  # 6 5 ( A). 
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out tha t  the purpos e  of the inclus ion o f  thi s type of 

contract is purely evidentiary . I f  the courts have no s erious 

problems obtaining reliable evidence w i th regard to contracts 

to be performed within one year , but adjudica ted upon a fter 

s ever al years , it would s eem that repeal of thi s  claus e 

would work little hardship on the courts . At the s ame time , 

the injus tices worked by the S tatute and the complic a ted 

cas e law would be eliminated . 

Thi s  claus e was repealed in British Columbia , Gre a t  

Britain , New Zeal and and Wes tern Aus tralia by the s tatutes 

whi ch repealed the S tatute o f  Frauds a s  to marriages and 

exe cutors . I t  i s  recommended that Alberta follow the lead 

o f  thes e  juri s di ctions . 

Out s ide of repeal , there are s everal feas ible 

reforms wi th regard to contracts no t to b e  performed w i thin 

the sp ace o f  one year . One would be to provide that when 

more than X years have elaps ed between the formation o f  the 

contract and its p roof in court , the contract mus t  be i n  

wri ting and s igned by the p arty to b e  charged to b e  enfor ce

able (X years being a rea s onable es timate o f  the span o f  

clear human memory)� However , one c annot know a t  the time 

o f  formation when , i f  ever , the contract will be adjudicated 

upon . To ens ure certainty of enforcement ,  parti e s  would 

have to reduce all contracts to s i gned memoranda . 

A s econd reform-- a s  recommended by the New York Law 

R . . . . 18 7 
ld b . ev� s � on Comm� s s �on Report - -wou e to exemp t  cer ta�n 

contracts from thi s  provi s ion . The se would include 

contracts : 

18 7 I d . 



(a) when t here has been full perforrL1ance on 
one � ide, accept ed by the other in accord&nce 
wi th the contrac t, 

(b) when there is a memorandmn wh i ch would 
satisfy the statut.e except for error o r  
omission in the rec ital o f  past events or 
except for error or omission which could be 
c orrected by reformation if it occurred in a 
formal contract, 

( c )  when the party against v-;hom enforcement 
is sought admits, voluntarily or involuntarily , 
the making o f  the agreemen t , - or 

47 

( d ) when it is a contract. of employment f or a . 
per iod not exceedin9 one year from the commencement 
of work . 

A third possible reform would be to bar a defendant 

from using the Statute i f  he admi tted making the con tract 

in his pleading or testimony . This was suggested by the 

Uni form Co��ercial Code,188 
the reports o f  the New York 

. . . . 18 9 d St . h . . 1 " , . Law Rev1s1on CownlSS lon, an even 1n lS art1 c  e Etn1cs 

and the Statute of Frauds111 9 0  wi th regard to various se c1:1ons 

of the Statute . I t  has been accepted in I owa1 9 1  and in Alaska� 92 

This re form would make the operation o f  the Sta tute more fair 

and pe rhaps reduce litigation . One might question, however, 

whe ther this might not be an in centive to the party to be 

h d . t . 1 d . ·- 1 9 3  . c arge to comm1 perJury . As a rea y mentloned, 1t was 

1 8 8§2-20 1 . 

18 9 
Supra, n .  1 8 6 . 

1 9 0  ( 1 952) 3 7  Cornell L. Q. 355 . 

1 9 1rowa Code Ann . § 6 22 . 35o 

1 92 Alaska Statutes Ann . § 0 9 . 25 . 020 . 

1 9 3  See p .  3 1  above . 
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this fear which l ed the c ourts in the early nineteenth 

century to rul e  that admis sion would not be a bar to the 

us e of the S tatute. If the S ta tute were reformed in this 

way , a denial of the contrac t would make it unenforceab l e , 

despite evidence which , a l though ins ufficient to maintain 

a per j ury charge , might atte s t  to the exis tence and the terms 

of the contrac t. Repeal o f  this p art of the Statute , on the 

o ther hand , would al low the court to determine the exis ten ce 

of the contract on a l l  the evidence .  

A fourth pos sib l e  reform would be to repeal the 

S tatute and to introduce a r equirement of a higher s tandard 

of proo f and/or corroboration o f  the making of the contrac t , 

either written or oral. However it is ques tionabl e whe ther 

this c las s of contract is important enough to merit s uch 

special treatment . 

E .  To Charge the Defendant upon any S pecial Promise to 
Answer for the Debt , De faul t or Mis carriage s o f  
Another p erson 

1 .  Operation 

The wording of this c l ause is ambiguous and has led 

to considerab l e  con fusion in the case l aw .  In the firs t p l ace , 

it is dif ficu l t  to dis ting-uish among the words "debt" , 

"de fault" and "miscarriages". The word "miscarriage" was 
. d . 

. kh 1 9  4 
f . 1 . b . 1 . 1n terprete 1n K1r am v .  1Jlarter as re err 1ng to a 1 a  1 1 ty 

in tort. "Debt" re fers to a contrac tual liabi lity a lready 

incurred and "de f ault" refers to a future liability . 1 9 5 

1 9 4  ( 18 1 9) 2 B. & Ald. 6 13. 

1 9� � 18 Hal sburY's 424 (3rd ed . ,  1 9 57) . 



In the s econd place , 11 ano ther pers on11 has been 

narrowly interpre ted. The effec t  of this is tha t  the 

contract mus t  be one of guarantee and no t of indemnity. 

4 9  

The tes t for dis tinguis hing between the two w a s  e s tab lished 

as e arly as 1 7 04 in Birkmvr v. Darne l l :
1 9 6  

If two come to a shop , and one buys , 
and the o ther , to gain him credit , promis ·es 
�he s e l ler , if he does not pay you , I wil l; 
this is a co l l ateral undertaking, and void 
without writing , by the Statute o f  Frauds: 
but if he s ays , Let him have the goods, I 
wil l  be your paymas ter or I wi l l  see you paid , 
this is an undertaking as for himse lf , and 
he sha l l  be intended to be the very buyer-
and the o ther to act but as his s ervant. 

To be within the S tatute , the promis e mu s t  be made 

to a creditor of the principal debtor. For examp le , in Re 

Bol ton, 1 97 
the defendant was a s hareholder in a company 

wnich required some money. A bank agreed to lend the money 

on the conditio n that the d e fendant's s olicitors guarantee 

the debt . The s olicitors agreed to this guaran tee and the 

defendant in turn agreed to repay the s olicitors shoul d  

they be required to pay under the guaran tee. As the 

s olicitors were no t creditor s o f  the company, the promis e 

of the de fendant was no t within the Statute . However , it is 

no t neqes s ary for the liability to be in exis tence at the 

t . h d f d . . h f 1 9  8 1me t e e en ant enters 1nto t e contrac t o guarantee. 

Whether the parties have entered into a contract of 

guarantee or indemnity wil l  depend upon the in tention o f  the 

1 9 6  ( 1704 ) 1 Salk. 27 ( K . B. )  · 

1 97 ( 18 9 2 )  8 T . L . R. 668. 

198
Jones v. Cooper ( 1 774 )  1 Cowp . 227 . 
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parties determined by the general circums tances of the 

. 1 9 9  
h . . " h . d h . 1' . tran s a c t1on . T 1 s  1s s ue a s  ra1 s e  many a1r s p  1tt1ng 

dis tin c tions of exactly the kind which brings the l aw in to 

hatred , ridicule and con tempt by the public . " 2 0 0  

Even if the court has found the contract to be 

one of guaran tee , it may s ti l l  be outside of the S tatute 

if the guaran tee is merely an incident of a larger trans 

action . This has operated in two type s  of cas e s . The fir s t  

is where the guarantor is a ,9-el credere_ agent or an agen t 

" who , for the extra commi s sion , undertakes re sponsibility. 

for the due performance of . • . contracts by pers ons whom 

he in troduces to his principal. "
2 01 This is shown by cas es 

h C . . 2 0 2 2 03 s ue as outour1er v .  Has t1e and S utton & eo . v . Grey . , 

The s econd type of c as e  con cerns what have been called 

" property cases" ,  where the defendant has rights over 

property s ubject to a liability in favour of the plaintiff . 

For example , in Fit zgerald v .  Dres sler ,
2 0 4 A sold goods to 

B who resold them to C .  A retained a lien over the goo ds and 

C guaran teed paymen t to A by B in consideration of A delivering 

the goods to c .  This was held to be a con tract of guar antee , 

but outside the S tatute . 

1 9 9Keate v .  Temple ( 1797 ) 1 B .  & P. 1 58 ,  S arbit v .  
Booth Fisherie s ( Can . ) Co . & Hanson ( 1 9 51 )  1 W . W . R .  ( N . S . )  
11 5 ( Man . C . A . ) . 

--

2 0 0YeP.man Credit Ltd . v .  Latter [19 61 ] l·W . L . R . 
82 8 ,  per Harman L . J .  at 8 92 . S ee Anson ( 23rd Ed . , 1 9 6 9 )  at 7 0 . 

2 01cheshire & Fifoot ( 8 th Eda 1972 )  a t  1 8 0 . 

2 02 ( 1 8 52 )  8 Exch . 4 0 . 

2 0 3 [1 8 94 ]  1 Q . B .  2 8 5 . 

2 0 4 ( 18 5 9 )  7 C . B . N . S . 37 4 . 
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This exception wa s re stric ted in Ha�burg India 

Rubber Comb eo . v .  Martin . 2 0 5 In that c a se , the defendant 

was a substantial shareholder in a company again s t  whic h the 

plaintiff he ld a writ of execution . He agreed to guarantee 

note s of the c ompany in consideration of the p laintiff 

withdrawing his writ . The Court of Appeal held that this 

was not a " property " case and that the contr act wa s within 

the S tatute of Fraud s . I t  determined that the exc eption 

app lied only when the guarantee is merely an incidentia l 

term of a contract with a different obj e c t . 

2 .  Reform 

The Eng li sh Law Revision Committee in 1 9 3 7  recom

mended the repeal of thi s  c lause from the S tatute of 

Fraud s . 

At pre sent , the fac t that a memorandum in 
writing i s  no t e s sentia l for the enforce
ability of the very simi l ar contrac t  of 
indemnity doe s not appear to be giving 
is sue to inj us tic e and we should be sorry 
to do anything which perpetuated the rather 
artificial di stinction be tween guarantee 
and indemnity .  2 0 6 

However , a minority of that Committee recommended 

that a guarantee be "invalid" unle s s  embodied in a written 

document and signed by the guarantor , on the basi s that 

th . ld . . f t . 2 0 7 1 s  wou serve an 1mportant c aut1onary unc 1on: 

2 0 5 [ 1 902 ] 1 K . B .  7 7 8 . 

2 0 6Eng lish Law Revi sion Committee Repo rt at 1 1 . 

2 0 7Id. at 3 3 . 



• • •  [W]e feel th at there i s  a rea l  danger 
of inexperienced people being led into 
undertaking obligations that they do not 
fully understand , and that opportunit i e s  

. w i l l b e  g iven t o  the unscrupulous t o  a s s er t  that 
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credi t was given on the f ai th o f  a guarante e 
whi ch in fa c t  the a l leged surety h ad no intention 
of g iving . A guar antee i s  in any c a s e  a 
s pecia l c l a s s o f  contr ac t , it is gener a l ly 
one- s ided and dis i ntere sted as far a s  the 
surety is concerned, and the necessity of 
writing wou ld at best give the propo sed 
s ure ty an opportunity of paus ing and con sider ing , 
not only the natur e  of the obligation he i s  
undertaking but a l so its terms. · - - · 

The Law Reform Committee Report in 1 9 5 3 2 0 8  agreed with the 

minori ty s ugge s tion s , but recommended that such c ontrac t s  

be unenforceable rather than void . I t  con s idered that the 

fact an artificial di stinc tion be tween indemnity and 

guarantee exi s ted should not be the ba s i s  for repeal ing 

that part of the S tatute dealing with guarantee s . In 

addition , it noted that it wa s rare to find in j us tice 

caused by the fact that contrac t s  were unenforc eabl e  rather 

than void . As a resul t , thi s part of the S tatute of Frauds 

remain s unchanged and in forc e in Great Pri tain . 

In an artic l e  found in the Modern Law Revi ew
2 0 9  c. 

Grunfeld di scus sed the view favouring retention of guarantee s  

in the S tatute of Fraud s . He que s tioned how a father backing 

hi s son' s future with his own mon ey--the type of person 

intended to be protec ted by the S tatute--could be con sidered 

a d i s intere s ted party and he mentioned that in the absence 

2 0 8 Cmd . 8 8 0 9 . 

2 0 9 ( 1 9 5 4 )  17 Modern Law Review 4 5 1 . 
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o f  mi s representat ion , the nature o f  the obligat ion under

taken by a guarantor is plain . Al so , he pointed out that 

banks generally use standard forms for guarantee s ,  which 

may be a greater dan ag er to the guarantor than no requiremen t  

of writing . " The mere requirement o f  evidence in 'tvr i  ting , 11 

he s aid2 1 0  " i s the flims i e s t  of s hield s , which can hard ly 

be s aid , with conviction , to be better than nothing at al l . " 

Thi s provi s ion remain s in effect in every common 

l aw province in Canada . In Briti sh Columbia , the d i s tinc tion 

between guarantee s and indemnitie s wa s e l iminated by the 

inc lus ion of indemnities wi thin the S tatute : 2 1 1  

( 1 )  No guarantee o r  indemnity i s  enforc eable 
by action unle s s  evidenced in wr iting , signed 
by the party to be c harged or h i s  agent , but 
any con s iderat ion given for the guarantee o r  
indemnity need no t appear i n  writing . 

( 2 )  Thi s section do es not apply to a guarantee 
or indemn ity ari s ing by operation of law . 

A pos s ible reform would be to require contract s  of 

guarantee ( and perhap s indemnity ) to be completed on 

standard forms as pre scr ibed by s tatute . At the top of the 

form , in bo ld letter s , could be a no te warn ing the guarantor 

of the�nature of such a contrac t and of the obl igat ion s he 

i s  about to undertake . The body of the form could inc l ude 

spac e s  for all the rel evant terms , el iminating the problem 

of what con s titute s a suffic ient memorandum . I t  would replace 

the standard forms used now by the lending ins t itution s whic h 

may be biased in their favour . 

2 1 0 Id . at 4 5 3 , 4 5 4 . 

2 1 1 R . S . B . C .  1 9 6 0 ,  c .  3 6 9 , s .  5 .  



Simi lar provi s ions are in effect in the United 

Kingdom with regard to Hire-Purchase by the Hire Purcha se 

Act . 2 1 2  Thi s state s the terms which must be in writing 
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and require s a notic e  de scribing the nature o f  the contr act 

in letters at least a s  prominent as the rest of the agree

ment . Such a re form could ensure l e s s  confusion and 

greater fairne s s . 

It would seem logical , however ,  for the fate o f  the 

Statute of Frauds relating to guarantee s to follow that of 

the Guarantees Acknowledgement Act . 2 1 3  The merits of thi s  

Act have already been con sidered by the In stitute 2 1 4  and 

therefore will not be discus sed here . 

Section 2 ( a )  o f  the Guarantee s Acknowledgemtnt Act 

provide s: 

2. In this Act , 

(a) " guarantee " means a deed or w ritten agreement 

whereby a person , not b ein g a corporation , 

ente r s  into an obligation to an swer for an 

a ct or de fau l t  or omi s sion of another but 

doe s  n ot inc l ude 

(i) a bil l  of ex chan ge , ch eque or promis sory 

note , or 

(ii) a partnership agreement , or 

(iii) a bond or recognizanc e  given 

2 1 2 1 9 6 5 , c .  6 6 , s .  7. 

2 1 3  
R.S .. A .  1 97 0 , c . 1 6 3 . 

2 1 4r ns ti tute of Law Research and Reform, Report No. 5, 
Guarantees Acknowledgement Act ( 1 9 7 0 ) .  
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(A) to the Cro,-tn, or 
(B) to a c ourt or judge , or 

{C) pursuant to a statute , 

or 

(iv) a guarantee given on the sale of 

(A) any interest in land, or 

(B) anv interest in qoods or chattels; 

I t  may be noted that thi s  definition i s  con siderably narrower 

than that under the S tatute of Fraud s . 

The re would seem to be a loophole in the provision s 

of the Guarantees Acknowl edgement Ac t . I t  define s  a guarantee 

a s  a " deed or written ins trumen t " , but doe s not require guarantee s 

to be in writing . Henc e ,  a paro l guarantee evidenced by a 

memorandum sufficient to s atisfy the S tatute of Fraud s 

would be enforc eable and would e scape the requirement s  of 

the Guarantees Acknowledgement Ac t .  Surely thi s  canno t have 

been the intention of the Legi s l ature . 

I t  is sugg e s ted that the provi sion s relating to 

guarantee s should appear in one Act , and that the c la s s e s  

o f  the guarantees requiring writing and certificate should 

be the same . The fol l owing recommendation s are therefore 

made: 

( 1 ) The provi sion s of s .  4 of the Statute of 

fraud s relating to guarantee s should be 

repealed . 

( 2 )  Section 2 of the Guarantee s Acknowledgement Act 

should be amended by removing the words , "deed 

or writtenn so a s  to read: " ' guarantee ' mean s 



an agreement whereby . 11 

{3) Sect ion 3 of the Guarante e s  Acknowl edgement 

Ac t s hould be amended by add ing the p hrase : 

" un le s s  it appear s  in the form of a written 

agreement or a deed " so a s  to read : " No 

guarantee has any effec t  unl e s s  it appear s 

in the form of a written agre ement o r  a 

deed and unl e s s  the person [ c ompl i e s  with 

the exi s t ing requirements of the Act] . " 

5 6 

I t  should be noted that the effect of thes e  change s would 

be to requ ire the agreement itself to be in wri t ing and to 

render the guarantee vo id rather than unenforceabl e in the 

event of non- comp l i ance 

F .  Contrac t s  Relat ing to Land 

The S ta tute of Fraud s conta in s  four section s relating 

to contrac t s  involving land . By s ection 1, a c on tract making 

or c reating an intere st of freeho ld or leasehold mus t  be 

in writing and s igned by the p arties or it will have the 

effect of a lease or e s tate at w i l l . By sec tion 3 ,  an 

agreement , gr ant or surrender of an e state in leasehold or 

fr eehold mus t  be in writing , signed by the party a s s igning , 

granting or surrender ing the e s tate . By sec tion 4 a "no te 

or memor andum" of a " contract or sale" of l ands mu st appear 

in writing , s igned by the party to be charged , in order for 

an action to be brought on the c ontrac t . 

The inter-re lation s hips of the four sec tion s  i s  di scu s sed 

by Leith & Smith:
215 

215
Leith & Smith , Blackstone's Commentaries on the 

Law s of England Applicable to Real Property 327 ( 2nd Ed . ,  
( 1 8 8 0 ) . 



The fir s t  s e ction appear s  to relate to 
cas e s  where an e s tate or intere s t  is c re a te d  
d e  novo , and actual ly p as se s  to the grantee 
or le s see : the 3 rd s e ction to cas e s  wher e  
an e s t ate o r  inte re s t  p revious ly exis ting 
is transferre d : and the 4 th to cases where 

5 7 

a right of action only i s  cre ated by an agreement , 
o r  where an agreement i s  made re spe cting the 
f uture creation o r  transfer of an e s tate o r  
intere s t . 

Unfortunately , the s e  three s e ctions do not fo l low a 

conunon format . Under s e c tion four , a "note or memoran dum" 

of the c ontract i s  s ufficient , under s e c tion three , a "deed 

o r  note" is s ufficient , but under s e c tion one it would seem 

nece s s ary to redu ce the intere s t  being create d to w riting . 

tTnder section f our , the writing mus t be signed by the "p arty 

to be charged" , under s e c tion three , it mus t be "signed by 

the p arty so a s signing , granting or surrendering { the intere s t ] "  

and under se ction one , it mus t be "signed by the p arties so 

making or cre ating [inte re s ts of f reeho ld or leaseho l d ] . "  Under 

s e ction four , fai lure to comp ly with the s tatute renders the 

contra ct unenforceable , under s e c tion three there is no 

mention of the effect of f ai l ure to comp ly and unde r s e ction 

one the intere s t  i s  re duce d to an e s tate o r  lease at wi ll . 

An exception to the requi rement of writing is p rovided 

by s e ction two : 

Except never the les s al l leases not exceeding 
the term of three ye ars from the making the reof 
whereupon the rent re served to the l andlor d 
during such term s ha l l  amount unto two third 
p arts of the le ast of the full imp rove d value 
of the thing demi s e d .  

The vJords " thre e  years" have been interpre ted as me aning 

that a p articular case wil l  be within the excep tion unle s s  i t  
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mus t  of nece s s i ty l as t  for more than three ye ars . 2 1 6 I t  wou ld 

seem to fol low tha t  a le ase for le s s  than thre e years wi th an 

option to renew would fi t wi thin the exception, and i t  was 

so held in Le Corp'or at i on Epi s cop ale De S t .  Albert v .  S heppard 

& Co . , 2 1 7  relyin g  on the Eng l i s h  Court of Appe al de cis ion in Hand 

v .  Hall . 2 1 8 However, i t  was de c i de d  to the contrary in··the --

t f . . 2 1 9  1 . h h more recen case o P aln v .  Dl xon, re ylng on t e Exc equer 

D. . . d . . . d 1 1  2 2 0  h f . . 
. 

1VlSlon e c l s l on ln Han v .  �· T e ormer p o s l tlon l s  

cle arly corre c t . 

I t  s hould be no ted that s .  9 7  of the Land Ti t le s  Act 2 2 1  

provide s an excep tion to regi s tration fo r a lease " for a 

term of more than three year s " whi le s .  2 of thP S tatute of 

F ra uds p rovi de s and exception fo r " al l  leases not exceeding 

the term of three years f rom the making thereof . " Hence, for 

the purpose of the S tatute of F rauds, it is not the length 

of the lease whi ch i s  re levant, but r a ther the length of time 

between the mak ing of the contract and the termin ati on of the 

lease . A le ase to las t for three years and to begin a t  a 

date subsequent to the formation of the contract i s  the refore 

. d t b . ' t '  2 2 2  requl re o e ln wrl lng . 

In addi ti on to being not more than three years, i t  i s  

_.2 1 6 Re Knight, Ex P arte Voi sey ( 1 8 8 2 ) ,  2 1  Ch . D .  4 2 2 . 

2 17 ( 1 9 1 2- 1 9 1 3 ) 3 w . w . R . 8 1 4 (s. et . Alta . ) .  

21 8 ( 18 7 7 ) 2 Ex . D • 3 5 5 • 

2 1 9 

2 2 0  

Ex . D .  3 5 5 .  

2 2 1  

2 2 2  

[ 1 9 2 3 ] 3 D . L . R . 1 1 6 7 ( Ont . S .  et . ) .  

( 1 8 77 ) ,  2 Ex . D .  3 1 8, r ever s e d  on cppe al ( 1 877 ) , 2 

R. S. A. 1 97 0, c .  1 9 8 . 

F o ster v, Reeve s, [ 18 9 2 ] 2 Q. B. 2 5 5  (e . A . ) .  
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nece s s ary that the rent be " two- thir d  p a rts at the lea s t  o f  

the f ul l  i mp roved v al ue o f  the thing devi sed" to avo i d  the 

req ui reme nt o f  wri t ing . There wou l d  seem to be three po s s ible 

i nt erpretations o f  thi s  cl aus e . 

The f ir s t  a c cepts the c l ause i n  i t s  lite ra l  sens e , so 

that the rent mus t  be equal to two- thirds of t he f ai r  m arke t 

val ue o f  t he l and . It would seem that Bi sbet J .  accep ted 

thi s  inte rpret ation in Cody v. Quarterman 2 2 3  when he s tate d :  

• • • there i s  no evi den ce o f  the reservation 
o f  rent to the amount o f  two- thi rd p arts of 
the improved val ue o f  the p remi ses . It i s  
true , that the bui l di ng o f  a hous e  was the 
con s ider ation p roven for the lease , and i t  
may b e  pos s ible that thi s imp rovement was 
e quivalent to two-thirds of the imp rove d 
va lue of the lan d , yet there i s  no evi de nce 
to that e ff e ct . 

Thi s i nterpretation , however ,  doe s  no t s eem to be 

re asonable . To fit wi thin the exception , the rent mus t be at 

le as ·t two- thirds o f  the value of the l and and thi s i nterpretation 

wou l d  mean that vi rtual ly no lease wou ld mee t  the requi rements . 

Even i f  thi s  c lause we re read as meaning that a rent of two

thi rds of the val ue of the land mus t  be p ai d  in total over a 

three year period , thi s would make no s ense f rom a commer cial 

point o f  view .  

The s e co nd inte rpretation o f  thi s  c laus e  i s  that the 

rent mus t equa l  at lea s t  two- thi rds of the annual val ue of 

h 1 d 1 2 2 4 f . . . t e an • S evera texts re e r  to s ect1on two a s  requ1r1ng 

2 2 3 ( 1 8 5 3 ) , 1 2  GA. 3 8 6 , 3 9 9 . 

224chitty on Contracts 8 4  ( 1 6 th ed . ,  1 91 2 ) , 1 8  Ha l sbury ' s  
Laws of Eng land 384 (1st ed . ,  1 9 1 1) , Stlgden on Vendors and Purchasers 
17 5 ( 14th e d. ,  1 8 7 3 ) . 
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a lease of not more than three yea r s  at greate r  than two - thirds 

of "ra ck rent " . E lphinstone 2 2 5  def ine s " r a ck rent" as "rent of 

or approachi ng to the f u l l  annual val ue o f  the property o ut 

of whi ch i t  i s s ue s . "  Thi s view i s  s upported by the Nova 

S co ti a  S ta tute of Frauds 2 2 6  which provi de s an exception to the 

requirement of writing �Arhen the tenn. of the lease doe s  not 

exceed three y ars " whereupon the rent res erved amounts to two

thi rds at the le as t of the annua l value of the land demi s e d . " 

The thi rd i nterpre t ation i s  that a ccepted mos t  

f requently by the Ame ri can authoritie s : 2 2 7 

The provi so that the rent re served i n  s uch le ases 
mus t  amount to ' two- thi rds at the lease o f  the thing 
demi s e d ' re fers to two- thi rds o f  the rental value and 
not of the fee . 

Accor ding to Black ' s , 2 2 8 " rental value " i s  

the value o f  land for use for p urpo s e s  for 
whi ch it i s  adapte d in the hands o f  a prudent 
o ccupant ; fair rental value of land, but not 
the conj e c tur al or probable prof i ts therefrom . 

I t  i s  impo s sible to say that any of thes e  three interpret ations 

of " f ul l  improved val ue o f  the thing demi s e d "  prope r ly expre s se s  

the l aw in Albe rta . 

6 1 8 .  

2 2 5E lp hinstone , Rules for the Interpreta tion of Deeds 

2 2 6  R . S . N . S .  1 9 6 7 , c .  2 9 0 , s .  2 .  

2 2 7 2 Page on the Law o f  Contract s  2 1 8 7  ( 2nd e d . , 1 9 2 0 ) . 
I n  S uppo rt of thi s p ropo s i tion see Chi l der s v .  Ta l bott ( 1 8 8 8 ) , 
1 6  P .  2 7 5 ,  Bir ckhead v. Cummins� 8 6 8 )  3 3  N . J .  4 4 ,  Union Banki ng 
eo . v .  Gi ttings ( 1 8 7 6 )  45 Md. 3 8 6 . 

22 8 B lack ' s  Law D i ctionary 1 4 6 1  ( 4 th Ed . , 1 9 6 8 ) . 
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A f ur ther problem exi s t s  i n  determining to whi ch 

se ctions the p rovi s ions of s e c tion two p rovide an exception . 

Read litera l ly ,  the words " ex cept neverthe le s s "  f o l l owing 

immedi ate ly after s e c ti on one would s e em to indi c ate that 
it appl ies on ly to the provi s ions of section one . Thi s i s  

the view taken by Lei th and Smi th : 2 2 9 

I t  wi l l  be obs e rved , thi s exception to the 
ope r ation of s .  1 doe s  not app ly to s .  4; s o  
that the re i s  thi s s ingulari ty ; that a l ease 
no t exceeding three ye ars at such a rent , i f  
actually made , i s  good by p aro l , whi l s t  a p arol 
aqre�m�nt for such a lease is voi d  as against 
the p arty making i t . Thi s i s  t he reve rs e o f  
the p o l i cy o f  the legi s l ature , whi ch was to 
p l ace the actual creation of an intere s t  on a 
higher foo ting than an ag re·ement for its 
c re ation; t hus , in the l atte r  case , i t  wi l l  
b e  s een they requi red only verbal autho ri ty 
to the agent , but in the forme r a wri tten 
o ne . 

Howeve r , a contrary posi tion was taken in the case 

of Lord Bo lton v .  Tomlin : 2 3 0  " Leases not exce e ding three ye ars 

have a lways been cons i de red as exc epte d by the second s e ction 

from the operati on o f  the fourth . " I t  i s  pos s ible to re s tr i c t  

the app li cat ion o f  thi s case . The i s sue which was rai sed was 

that although the lease was excepted f rom section one by the 

p rovi s i ons of s e c ti on two , it was caught by s e ction four a s  

a contract n o t  to b e  performed �1i thin a year . I t  i s  re asonable 

to s ay that s e ction two i s  an excep tion to the " one year" 

p rovi s ion of section f our ; o therwise se ction two wou ld be of 

very limi ted effect . Whether section two i s  an exception to all 

provi sions of se cti on four is an unsettled i s s ue . 

229 Supra , No . 2 1 5  at 3 5 7 .  

2�0 
� ( 1 8 36 )  5 Ad. & E. 8 5 6 , 8 64 ,  per Denman C . J .  
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Hal sbury•s 2 3 1 s ugge s ts that s e c ti on two i s.an excep

tion to s e ction three by stating that the surrender o f  a 

l e a se not exceeding three years at a rent gre ater than two

thi rds r ack rent need not be evi denced by deed . 2 3 2  Taken 

in the l i t�r al sens e ,  the re i s  no rea s on why s e c ti on two 

s hould be an excep tion to se ction three . Howeve r , i f  i t  i s  an 

excepti on to a l l  of s ection four , i t  i s  re asonable to assume 

i t  a l s o  app l i e s  to a l l  of s ection three . 

The S tatute o f  F rauds has been consi derably compli-
2 3 3  cate d  by s .  3 o f  the Re al P roperty Amendment Act : 

Be i t  enacted by the Que en ' s  mos t  Exce l lent 
Maje s ty , by and wi th the Advi ce and Con s en t  
o f  t he Lords Spi ri tual and Temporal , and 
Common s ,  in thi s p re s ent P ar l i ament a s sembled , 
and by the Authori ty of the s ame , as fol l ows ; 
(that i s  to s ay , ) 

I I I. That a Feof fment , made a fter the s ai d  
Firs t Day o f  O c tober , One thous and e ight 
hundred and fo rty five , other than a Feo ffmen t  
made under a Cus tom b y  an Infant , shall b e  voi d 
at Law , unle s s  evidence d by Dee d ; and that a 
P artiti on , and an Exchange , of any Tenement s 
o r  Hereditaments , not being Copyho l d , and a 
Lea se , requi red by Law to be in Wri ting , of 
any Tenements or He re di tame nts , and an As s i gn
ment o f  a Chatte l Intere st , not being Copyho l d , 
in any Tenements or Hereditaments , and a Surrender 
i n  Wri ting of an I nter e s t  in any Tenements o r  
Heredi taments , not being a Copyhol d  Inte re s t , 
and not bei ng an Intere s t  whi ch might by Law 
have been cre ated wi thout Writing , made af te r  
the s ai d  Fi rst Day of O c tober One thous and e i ght 
hundred and fortv - f i ve , shal l  a l s o  be voi d a t  
Law , un le s s  made

-
by Dee d : Provi ded a lways , 

that the s ai d  Enactment s o  far as the s ame 
re late s to a Re lease or a S ur render shall not 
e xtend to Ire l and . 

2 3 11 8  Ha lsbury's Laws of Eng l and 5 4 6 ( 1 s t  E d . , 1 9 1 1 ) . 

2 3 2 s e e  the di s cus s i on of the Rea l P roper ty Amendment 
Act imme di ate ly fo l l owing . 

2 33 
( 1 8 45 )  8 & 9 Vi c t . c . 1 0 6 . 



6 3  

The e f fect o f  thi s secti on wi th r eg ard t o  the S tatute of 

Frauds i s  to require a dee d  for leas e s  required by law to 

be in writing , f or as s ignme n ts o f  leas e s , whethe r  or not the 

lease is requi re d by law to be in wri t ing , and f or surrende r s  

o f  inte re s ts , f reeho ld o r  leaseho l d , requi red by l aw t o  be i n  

wri ting . 

Although a lease exce eding three year s o r  at a rent 

of les s  than two - thi rds of the f ul l  imp roved value of the 

land whi ch is not made by deed i s  void , i t  i s  con s t rue d as an 

ag ree me n t  for a l ease . 2 3 4  The di ffere nce be tween a lease and 

an ag reement f or a le a s e  is set o ut i n  Hal sburys : 2 3 5  

An instrument by whi ch the condit i on s  o f  a 
contra ct of l etting are f inal ly as ce r ta ined , 
a nd whi ch is intended to ve s t  the right o f  
exclus ive pos s e s s i on i n  the l e s s e e -- e i the r 
a t  once , i f  the te rm i s  to commence immediate ly , 
o r  a t  a future date , if the. term i s  to commence 
subsequently- - i s  a lea s e; it i s  sa id to ope ra te 
by way o f  a c tual demi s e , and when the l e s s e e  
has entere d  under i t  the re la t i on o f  landl ord 
and tenant is ful ly create d .  An ins trume n t  
whi ch only binds the par ti e s , the o n e  to 
create and the o the r to a ccept a l ease hereafter ,  
i s  an agreement f or a l ease , and a lthough the 
intending l e s s e e  ente rs , the legal re lation o f  
landlord and tenant i s  not create d unl e s s  he 
a l s o  pays rent , in whi ch cas e  he be c ome s tenant 
f rom year to year , upon the terms of the ag ree
ment so far as app l i cab le to a yearly tenancy 
I f , however ,  a gue s ticn of the lega l  right s  and 
l iab i l i ti e s  o f  the par ti e s  ari s e s  in a court whi ch 
ha s jurisdiction to o rde r spe c i f i c  performance 
of the agreement , and i f  the agreement i s  one o f  
whi ch spe cif i c  pe rformance wi l l  be o rdere d , then 

2 3 4Bond v .  Ros ling (1861) 1 B .  & S .  3 7 1 . S e e  a l s o  
Roger s v .  NatiOila l  Drug & Chemi cal Co. (1911) 2 4  O . L . R . 486 
(Ont . C . A . )and Gehler v. P�tlnas on 11930] 1 D . L. R .  47 5 (Man . 
C.A.). 

23518 Ha1sburv's Laws of En�1and 366 (1st e d . , 1911). 
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the p arti e s  are tre ated as having the s ame 
rights and as b eing sub j ect to the s ame 
l i abi liti e s  as i f  the le ase had been granted ; 
consequently the le s s or i s  enti t le d  to di strai n , 
and the l e s s ee , on the o the r hand , i s  entitled 
to hold for the agre e d  te rm. 

As a re sult , the e ffect o f  the Re al P rop e rty Amendment Act 

has been nul li fi ed , but the rights o f  the l e s s o r  and the le s se e  

at common law are di ffe rent from tho se in equity . 

A fina l  pro blem- -that of the me aning o f  an inte re s t  

i n  l and--remain s to b e  di s cus se d .  One o f  the main di ffi cultie s 

has invo lve d the dete rmination o f  whether p roducts o f  the 

s o i l  are land or goods . S uch p roducts may be divi ded into two 

c la s s e s , f ructus indus tri ale s and f ructus n atura le s .  

Fructus indus tri a le s have been de fined as 
rcorn and oth�� growths of the earth 
produced not spon taneous ly , but by labour 
and indus try ' ; fructus n aturale s as the 
spontaneous product o f  the s o1l , su ch as 
gras s and even p lante d tre e s , \vhere ''the 
l abour emp loyed in the i r  p l anting bears 2 3 6 s o  small a proportion to their n atural growth . •  

Fructus industriales have a lw ays been reg arde d a s  goo ds 'Nhi le , 

at c ommon law ,  the s tatus of fructus naturale s depended upon. 
the tim� for s everance . I f  they were to remain attache d to 

the soi l for some time so that the buyer ltlould bene fit 

from the continue d  atta chment , they were considere d to 
2 3 7  be land.  

The situation has been complicated by the fact that 

2 3 6 Ch h . 
P • .c · t L "" r. ,.. C � _._ · � .j.. 18 3 ( 8th d e s l re & .!.. ll. 0 0 , a w ._. I 0!!. �_r et c :_ , - E • , 

1972), relying o� Marsha l v. Green (1875) 1 C . P . D .  35 per 
Lord Co leriJc2 C.J. 

---

2 37 Id . 



the S ale o f  Goods Act , 238 s .  2 { 1 )  { h )  { i i ) de f ines "goods " 

a s  including: 

emblements , indus tri a l  growing crop s and 
t�ings attache d  to or fo rming p art of the 
l an d  that are agreed to be s evered be fore 
s al e  or under the c on tract of s ale . 

6 5 

Che shi re & Fi foot di s cus s the e f fe ct o f  thi s provi s ion and 

point out that in mos t  case s  the purchas er buys the p ro duce 

o f  the s oi l  intending at some time to e f fe ct its s everance 

s o  that the s eve r ance wi l l  take p l ace unde r the c on tract 
2 3 9  o f  the s ale . As a re sult , fructus n aturale s s hould be 

c on s id!!!red in mos t cas e s  as goods . Howeve r in S aunde rs v .  

P i l che r , 24 0 S ing leton L . J .  s t ated that the de finition of 

" goods " in the S ale of Goods Act app lied on ly to that Act 

s o  that i t  may be that thi s de fini tion does not app ly to the 

S tatute o f  Frauds . The re sult may be that in s ome c as e s , 

fructus naturale s w i l l  be con s i dered goods fo r the purpo s e s  

o f  the S a le o f  Goods Act and land f or the purpose s of s .  4 of 

the S tatute o f  Frauds . 

Another prob lem invo lving whi ch inte re s ts consti tute 

inte re s ts in l and con ce rns agreemen�s for the di vi s ion o f  

---- - ---

2 3 8  R . S . A. 1 9 7 0 , c .  3 2 7 .  

2 3 9cheshire & Fi foot , Law of Contract , 1 8 4  ( 8 th Ed . , 
1 9 7 2 ) . 

2 4 0 [ 1 9 4 9 ]  2 All E . R . 1 0 9 1 .  



proceed s from the s a le o f  l and . 241' 241 a  The po s ition i n  
b . f . . L . d b 24 2 

Canada was s et out y R1n ret J. 1n Harr1 s v. 1n e org, 

1 . . 243 " f h d . . . re y 1ng o n  Stuart v .  Mo s s  : An agreement or t e 1v1 s1on 

of the proceed s of the sale o f  l and is not an agreement within 

the fourth section of the Statute of Fraud s . "  However , an 

obiter dictum of Jenk ins L . J .  in Cooper v .  Critchley 244 

sugge sted that the po s ition in Engl and may b e  d i f ferent : 

• • •  there i s , to my mind , l ittl e  doubt that 
before the Law o f  Property Act , 1 9 2 5 , an intere st 
in the proceeds to ari se from a sale o f  l and 
would notwithstanding the equitabl e doctrine o f  
conver s ion have ranked a s  an interest i n  l and 
for the purpo s e s  o f  s .  4 o f  the Act of 1 6 7 7 . 

2 .  Reform 

It would appe ar that there i s  greater j u sti f ic ation for 

the requirement o f  a signed memorandum for thi s cla s s  o f  

contract than for the c l a s s e s  already d i scus s ed . 

Such tran sactio ns require t ime and cons ideration . 
They are o f  gre at importance , o f  rare occurrence 
in the l i fe o f  mo s t  p ersons , and are usually 
d e s igned to c arry into e f fect arrangement s intended 
to l a st for a length o f  time , and of which it may 
probably become nec e s s ary to have a wri tten record 
long after the partie s are dead . 2 4 5  

Such contrac t s  are e spe cially important in Alberta with so 

rrruch of the economy ba sed upon i ntere s t s  in l and . 

241For a di s cu s s ion o f  thi s problem , s e e  Waters , Law 
of Trusts i n  Canada ,  1 8 0 - 1 8 3 . 

---

241 art should be noted that a further problem in thi s  
area involve s the que stion o f  whether a royalty agreement o n  o i l  
from land i s  a contract rel at ing to a n  intere s t  in land . I t  was 
held by the Supreme Court o f  Al berta Appel l ate Divi s ion in 
Emerald Re source s  Ltd . v .  S terl ing Oil Propertie s Management Ltd . 
( 1 9 6 9 ) 3 D . L . R. ( 3 d )  6 3 0 that suc h an agre ement wa s not covered 

by the S tatute of Fraud s . Thi s dec i sion was approved on appeal 
by the Supreme Court o f  Canada ( 1 9 7 1 )  15 D . L . R . ( 3d )  2 5 6 . 

2 4 2  [ 1 9 3 1 ]  S . C . R . 2 3 5 ,  2 4 3 . 

2 4 3 ( 1 8 9 3 ) 2 3 S . C . R . 3 8 4 . 

2 4 4  [ 1 9 55 ]  1 Al l E .  R .  5 2 0 ,  5 2 4 ( C . A . ) . 

2 4 5s tephen & Pol loc k ,  "Sectio n  S eventeen of the Statute 
of Fraud s" , ( 1 8 8 5 )  1 L . Q . R . 1, 6. 
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I t  may be ques ti oned , however , whe ther excl us io n  o f  

p o s s i bly valuable ora l  evi dence i s  de s irable when such 

important contracts are be ing con s i dered in c our t . The 

dang e r  of perj ury , by i tse lf , would not s eem to be suffi

cient j us ti f i c ati on for the requirement , as  the court s  

are quite competent in re cogn izing perj ured tes timony in 

o ther important areas of the l aw .  

I n  addi ti on to i t s  evi denti ary ro le , however , the 

requirement of a signe d memor andum serve s a c aution ary 

fun ction . Peop le are more apt to re cognize the binding 

e f f e ct of the i r  actions when the terms of a contract are 

reduced to wri ting and a s ign ature i s  require d .  I t  

shou l d  be noted that w i th the po s s ible ex cepti on o f  P rince 

Edward I s l and , 2 4 6  thi s p rovi s ion app lie s in every common 

law provin ce in Canada by virtue of the S tatute s  o f  Frau ds 

and in Great Bri tain by the Law o f  P rope rty Act . 2 4 7  

Although re tention of a requirement of wri ting for 

contra cts invo lving l and may be de s i r ab le , i t  is obvious 

that the S tatute of Frauds �1s t  be amended .  Se ction s  1 ,  

3 and 4 e ach set out di f fe rent requirements . S e c tion 2 i s  

ambi guous ly worde d . The Rea l  P roperty Amendment Act o f  1 8 45 

comp l i cate s  the s i tuation . The requi rements o f  a memorandum 

and s ign ature and the doctrine o f  j oinder o f  documents add 

to the comp li cation . Fina l ly , the doctrine of part perfo rman ce 

has made a l arge inroad on the S tatute . I t  is there f ore 

re commende d that thi s part of the S tatute of Frauds be repe ale d . 

2 4 6 The Engli s h  S tatute of Frauds formed p art o f  
the l aw o f  P rince E dward I s land b y  vi rtue o f  s ettlement . I n  
1 9 3 9 ,  the legi s l ature p a s sed a new S tatute o f  Frauds , S . P.E . I .  
1 9 3 9 ,  c .  2 0 .  Thi s Act make s no mention o f  contracts for the 
s a le of inte re s ts in l and, nor doe s it e xpres s ly purport to 
repe al the o ld S t atute of Frauds . Hence, it may or may not 
be that the provi s i on as to l an d  has been replaced .  I t  s hould 
be n ote d  that s .  6 of the Re a l  Prope rty Act R . S . P . E . I .  1 9 5 1 , 
c .  1 3 8 '\vhi ch require s  a dee d, de als wi th conveyan ce s o f  lan d  
and not the enforce abi l i ty of contracts for the s ale o f  land . 

2 4 7 ( 1 9 2 5 ) 15 & 1 6  Geo . 5 ,  c .  2 0 . 



There would s eem to be no re as on for di stingui shing 

among cont ra ct s  creating intere st s  in l and , contracts 

as s igning , g ranting o r  s urrendering interests in l and and 

contract s  re spe cting the f uture c re ation o f  intere sts in 

l an d , and. it is re commende d that thes e  be covere d by a 

s ingle s e cti on . 

6 8 

If it i s  des i rab le to p rovide an exception to the 

requi rement o f  w riting for leas e s  of le s s  than three years , 

thi s  should be in l ine with the exception to regi str ation 

under the Land Tit le s Act . 

One b as i s for the retention o f  the St atute o f  Frauds 

i s  that it s e rve s a c aution ary fun ction . It would s e em 

that thi s  can be st be served by r equiring that the 

cont ract its e lf be re duced to writing. It is di f fi cult to 

s ee how the c auti onary fun cti on i s  s erve d  by a memorndum , 

forme d of s eve ral documents , coming into exi stence after 

the fo rmation of the contract . 

At p re s ent , a contract i s  enforce ab le against the party 

who has s igned the memorandum . Hence , i f  A and B enter 

into a contract and A s i gns a memorandum but B doe s not, B 

may sue A ,  but A may not sue B .  It i s  uhe re fore to a 

party ' s  f avour not to s i gn a memorandum . Thi s s ituation i s  

uns atis factory, and it i s  recommende d  that the law requi re 

both p arti e s  to s ign the contract in orde r to be e n force able 

again st either of them . 

The imp l i cati ons o f  the fact that contracts are rende red 

mere ly unenforceab le and not voi d  by re ason of non- comp l i an ce 

with the statute have alre ady been di s cus s ed . 2 4 8  It s e ems 

anomalous that the contract may be re l ie d  upon by the de fendant 

2 4 8  See pp. 6 - 8  above . 



6 9  

and not the p l ainti f f , that money p ai d  under the con tract by 

the buyer may be ret ai ne d by the s e l ler and that ente ring 

into the contract may be s u f fi cient c on s i derati on for a 

p romi se to forbe ar on an earl i e r  c ontract .  I t  i s  ·s ugge sted 

that if contracts f ai l  to me et the requi rements o f  the S tatute , 

they should be voi d .  As mentioned l ater in thi s p aper , 2 4 9  the 

word " void" has been inte rp re te d  as meaning " unenforce ab le "  

i n  s ome cas e s  re l ating to the S tatute o f  Frauds . The legi s 

l ation s hould the re fore c learly spe l l  out the intention that 

contracts be rende red voi d . 

I n  order to preve nt harsh re s u lts in p articul ar cases 

and to p revent comp lication of the le gi s l ation by j udi ci al 

inte rpretation , i t  is recommended that j udg e s  be g iven the 

di s cretion to make s uch orders as the rights o f  the p arti e s  as 

are f ai r  and equitable in the c i rcumst ance s .  Thi s  re form 

wou ld not be a radi ca l dep arture from the p o s i ti on at p re s ent 

i n  whi ch the j udge s uti li ze the doctrine o f  p art p erformance , 

the maxim that the S tatute shal l not be use d  as an ins trument 

of fraud and the reme di e s  of quas i- contrac t  to avoi d the 

p rovi s i ons of the S tatute . 

The main ob j e ction to j udi cial di s c ret i on wi l l  undoubte dly 

be that thi s wil l  p l ace a he avy burde n  on the c ourts . This 

may be challenge d in two ways . Firstly , i t  i s  important that 

inequitab le re s u lts be avoided in particular c as e s , and j udici al 

di s cre tion would seem to be the bes t  way of achieving this re s ult . 

S e c ondly , in the ab sence o f  j udi c i al dis c re ti on , i t  i s  like ly 

that actions wil l  be brought on the con tract anyway. This 

has ce rtain ly been the case over the past 2 9 8  ye ars and there 

is no reas on to be lieve that the f lood o f  cas e s  wi l l  abate . 

2 4 9  See p p .  9 8 , 9 9  below . 



In concl us ion , it i s  recommended that: 

1 .  The provi s ions o f  the Statute o f  F rauds 

re lating to land s hou ld be repealed . 

2 .  It should be required that contract s  

re lating t o  inte re st s  in land (whethe r 

c�eating , a s s igning , granting or s urrendering 

interests or re spe cting the f uture c reat i on 

o f  intere st s ) shoul d be reduced to writing 

and s igned by both parties or be rendered 

voi d .  There should be an exception to 

thi s requi rement for leases of a term of 

le s s  than three y ears . 

3 . Judge s shoul d be grante d the di s cretion to make 

s uch o rde rs with regard to the r ights of the 

partie s  as are fair and equitable in the 

circumstance s .  

7 0  

In the a lte rnative , it i s  recommended that there be 

no requi rement of writing for contracts re lating to land.  

G. Sa le of Goods 

l. Ope ration 

Se ct ion 7 of the Sa le of Goods Act25 0  
provi de s : 

7� (1) A contract for the sale of any goods of the value 
of fifty dollars or upwards is not enforceable by action 

(a) unless the buyer accepts part of· the goods so sold 
and actually receives the san1e, or gives something· 
in earnest to bind the contract or in part payn1ent, 
or 

25 0 R .  S . A . 1 9 7 0 , c. 3 2 7 . 



(b)  uilless some note or memorandum in writing of 
the contract is made and signed by the party to 
be charged or his agent in that behalf. 

(2) The provisions of this section apply to every such 
contract notwithstanding that the goods may be intended. 
to be delivered at some future time, or may not, at the time 
of the contract, be actually made, procured or provided or 
fit or ready for delivery or that some act n1ay be requisite 
for the making or completing thereof or rendering the same 
fit for delivery. 

(3) There is an acceptance of goods ·within the meaning 
of this section '\vhen the buyer doeg any act, in relation 
to the goods, that reeognizes a pre-existing contract of 
sale-whether there is an acceptance in performance of the 
contract or not. 

7 1  

This i s  a revi sed ver s ion o f  s .  1 6  o f  the Statute o f  Frauds 2 5 1  

2 5 2  a s  amended by s .  7 o f  Lord Tenterden ' s  Act . 

The f i rst p roblem to be f aced with reg ard to thi s 

s e ction i s  the de finit ion of the word " go ods " . S e ction 2 ( 1 )  ( h )  

o f  the S a le o f  Goods Act state s: 

( h ) " goods " in c lude s 

( i )  a l l  chatte l s  person al other than 
thing s in action or money , and 

( i i ) embl ements , industr i al growing 
c rops and thing s att ached to or 
forming part of the l and that are 
agree d  to be severe d befo re s ale 
or under the contr act of s ale ; 

S ection 2 ( 1 }  ( h )  ( i ) i s  f ai rly c le ar ; " go ods " inc lude chatte l s  

persona l , but hot money , share s , in surance o r  debts . Section 

2 5 1secti on 1 6  is common ly re ferred to as s e ction 1 7 , 
f o l lowing the de s i gnati on set out in the St atute s at Larg e . 
In the Statutes o f  the Re alm , sections 1 3  and 1 4  were prope rly 
combine d into one s e ction . Hence , the de s ignation o f  each 
se ction beyond 13 was advance d  one numbe r .  

c .  1 4 . 

2 5 2 statute of Frauds Amendment Act ( 1 8 2 8 } 9 Geo . 4 ,  



7 2  

2 ( 1 )  ( h )  ( i i ) has alre ady been di s cus sed2 53 and rep l ace s the 

common l aw di stinction between' 'fructus n atur'al'es and f ructus 

industri ales . For a di s cus s ion of the definition o f  " goods " 

i n  g re ater detai l , the re ader i s  ref e rred to Benj amin on 
2 54 S ale , 1 7 1- 18 9 . 

One o f  the thornier legal i s s ue s  whi ch s e ction 7 of 

the S ale of Goods Act has p re se nted i s  the nece s s ity o f  

distingui shing between contracts f o r  the s ale o f  g oods and 

contract s  for work and l abour . P roblems ari se in s ituation s  

h . t •  t t . . 2 5 5  
sue as one p ay 1ng an a r  1 s  o p a1nt a portr a1t or 

a denti st to make a s et of dentures . 2 5 6 There are three key 

cas e s  re l ating to thi s i s sue whi ch has " vexed j uri sts from 

the earliest ages . " 2 5 7 

The fir st case was Clay v .  Yate s , 2 58 in whi ch the p l ain

tif f  p ri nter entered into a contract , with the de fendant to p rint 

a book . Re ferring to the di stinction between c ontracts f or 

the s al e  of goo ds and for work and l abour , Po llock C . B .  s ai d: 2 5 9 

• • •  the true crite rion i s  , whether work i s  
o f  the e s sense o f  the contract o r  whethe r  it i s  
the m ateri a l s  s upp l ie d .  

2 53S e e  p .  6 5 above . 

2 54 
8th e d . , 1 9 5 0 .  

2 5 5  
b . G Ro 1nson v .  r ave s [ 1 9 3 5 ] 1 K . B .  5 7 9  ( C . A . ) .  

2 56Lee v. Gri ff in ( 18 6 1 ) 30 L . J . Q . B .  2 5 2 ,  1 B & S 
2 7 2  (Q . B . ) . ---

2 5 7 Robinson v .  Grave s [ 1 935 ] 1 K . B . 5 7 9 , 58 9 , per 
S le s s e r  L . J . 

---

2 58 ( 18 5 0 )  1 H .  & N .  73 (Ex ch . ) 

2 5 9
At 78 . 



73 

The s ec ond case was Lee v .  Grif·fin , 2 60 whi ch involved 

a contract to make a s et o f  dentur e s . The j udge s  the re re j e cted 

the p ropo s ition that the te st to be used was the val ue of the 

work as opposed to the value of the mate ri a l s . The di s tinction 

d b . . 2 61 was summe up y BenJ am1n : 

• • • i f  the c ontract i s  intended to r e s u lt 
i n  trans fe rring f o r  a p ri ce f rom B to A a 
chatte l in whi ch A had no p revi ous property , 
i t i s  a contract for the s a le of a chatte l • •  

As a re s u lt , in the view o f  Blackburn J . , 2 62 if one emp loys a 

famous s cu lptor to make a statue and the s culptor s upp l i e s  the 

marble , thi s i s  a s ale of goods , even though the va lue o f  

the marble may be much le s s  than the va lue o f  the l abour . 

The thi rd case was Robins on v .  Grave s , 2 6 9  where the 

de fendant commi s si oned an arti st to p aint a p i cture . The co urt 

he ld thi s not to be a s a l e  o f  goods , de ci ding that if the 

s ubstance of the contract was ski l l  and l abour and i f  the 

materi als were on ly anci l lary to the contract , thi s woul d  be 
a contract fo r labour . Thi s dec i s ion o f  the Court of Appe al , 

be ing the l ate st o f  the three cas e s , is p robably the most 

authoritative . 

�.f a contract i s  forme d for the s ale of a chatte l whi ch 

i s  to be affixed to l and or to another chatte l bef ore the 

2 6 0 { 18 6 1 )  30 L . J . Q . B .  2 5 2 , 1 B .  & S .  2 7 2 . 

2 61Benj amin on S ale 1 6 1 , 1 62 {8th E d . , 1 95 0 ) . Thi s 
quotation was approved by Smi ley J .  in Ros s  v .  S ado fsky { 1 9 43 ]  
1 D . L . R . 334 {N . S . S . C . ) .  

--

2 6 2 { 18 61 )  L . J . Q . B . 252 , 254 . 

2 63 [ 1 935] 1 K . B .  5 7 9  { C . A . ) .  



property i s  to p as s , this re l ate s to l abour and not· goods , 

a s  the contract i s  for the imp rovement o f  the l and o r  

. . 1 h 1 2 6 4 p r1 nc1p a  c atte • 

7 4 

Having di s cus s e d  the word " goods " , the phrase 11 o f  

the value of $ 5 0  o r  upwards "  should now b e  cons idered . I f  

s eve ral chattel s  are bought i n  one transaction , e a ch o f  the 

value of le s s  than $ 5 0 ,  but wi th a total va l ue o f  over $ 5 0 ,  

the contract wi l l  be covered by the provi si on s  of the 

Act . 2 6 5  Thi s le ave s the problem of determining whether 

goods have been bought in a s erie s of t rans actions or a s ingle 

tran s action . Factors s uch as whe ther the pri ce is p ai d  as a 

lump s um ,  whe ther the goods are bought at the s ame time and 

whether the goods are inc l uded in one account may be re levant . 2 6 6 

Auctions , whi ch are cove red by the Act , 
2 6 7  are in a s omewhat 

dif ferent pos i tion . By s .  5 8 ( b ) o f  the S al e  of Goods Act : 

• • • whe re goo ds are put up for s al e  by auction 
in lots , each lot shal l be p rima facie deemed to be 
the s ub j e c t  of a s eparate contract of s ale . 

I t  s hould be noted that non- comp l i an ce with the p ro

vi s ions of s .  7 render s  a contract " no t  enf orceable by acti on " 

and not voi d .  

The re are seve ral me ans of comp l i ance wi th section 7 .  

The f i rs t  i s  to p roduce " s ome note o r  memorandum in wri ting 

of the contract • • • made and s i gned by the par ty to be 

2 6 4  . . 1 1 6 7  Ben] amln on Sa e • 

2 6 5  Baldey v .  P arke r ( 1 8 2 3 )  2 B .  & c.  3 7 .  

2 6 6 Benj amin on S al e  1 9 0 . 

2 6 7Kenwo rthy v .  S chof ie ld ( 1 8 2 4 ) 2 B .  & C .  9 4 5 . 



7 5  

charge d or hi s agent i n  that beha l f . "  Thi s fo l lows the 

pattern of s e c ti on 4 of the S ta tute o f  Frauds and there fo re 

nee d  not be di s cus s e d  a t  thi s point . 

The second me ans of comp li ance i s  f or the buyer to 

" accept p ar t  of the goods so s o ld and actua l ly receive the 

s ame . "  

Acceptan ce 

S ection 7 { 3 ) codi f i e s  the requirements o f  a c ceptance a s  

they we re developed b y  j udi c i al interpre ta tion2 6 8 o f
. 

s .  7 of 
2 6 9 Lor d  Ten te rden ' s  Act : 

There i s  an acceptance o f  goods wi thi n the 
meaning of thi s s e c tion when the buyer doe s  
any act , i n  re lation t o  the goods , that 
re cogni z e s  a pre- exi s ting contract of s al e  
whether the re i s  an ac ceptance i n  per formance 
of the contract or not . 

Ac ceptance within the meaning o f  s .  7 i s  di ff e rent f rom , and 

l e s s  than , acceptance wi thin the me aning of other s e ction s  o f  

the Act .  Hence , s .  7 i f  not affe cted by s .  3 5 , whi ch p rovi de s 

that when goods whi ch have not been examined by the buyer 

are de l i evere d to him the re shall be no a cceptance unti l he has 

been given a rea sonable opportunity to examine them . 

i f  the buyer i s  deeme d to have a ccep te d the goo ds by 

Howeve r , 

3 6  2 7 0  s .  ' 

2 6 8Mo rton v .  Tibbe tt { 1 8 5 0 )  1 5  Q . B . 4 2 8 ,  Kibb le v .  Go ugh 
{ 1 8 7 8 )  3 8  L . T .  2 0 4  { C . A . ) . 

2 6 9 { 1 8  2 8 ) 9 Ge o • 4 , c • 1 4  • 

2 7 0 3 6 .  The buyer s hall be deemed to have accep te d  
the goods 

{ a )  when he in timates to the s e l l er th at 
he has accepted them , or 

[ Continued on next page . ]  



7 6  

thi s wi l l  be s u f fi cient to s ati s fy the a c cept ance requirement 
2 7 1 o f  s .  7 . 

Section 7 ( 3 )  s t ate s that the act o f  the buyer need 

only recogni ze a p re-exi s ting contr act and not the pre

exis ting contr act . Hence , there may be a re j ec ti on of 

the goods , but an act s o  as to reco gni ze the exi s tence o f  a 

contract and to c on s ti tute accep tan ce . 2 7 2  

Henj arnin s e ts out s ix points wi th reg ard to the 

requi rement of a cceptance within s .  7 ( 3 )  : 2 7 3  

1 .  I t  adopt s  the di stin ction , drawn in Mor ton 
v ;  Tibbett , between a p rov i s ional and a 
final accep tance ;  

2 . There mu s t  be an act ; 

3 . The act may be done , not only to , but 
me re ly in re lation to , the goods ; 

4 . The accep tance i s  not an accep tance o f  
the g oods , but only a re cogni tion o f  the 
contract ; 

5 . The contract mus t  be pre-exi s ting ; 

6 .  Acceptance i s  a di ffe rent thing from actual re ce ipt . 

{ Continued f rom p .  7 5 . ] 
� 

(b ) when the goods have bee n  del ivered to 

2 7 1 

him and he doe s  in re l ation to the 
g oods any act incons i s tent wi th the 
ownership of the s e l le r , or 

- ( c )  when af te r  the lap s e  o f  a re asonable 
time he retains the goods without inti
mating to the seller that he has re j e cted 
them . 

Re A Debtor [ 1 9 3 8 ]  4 All E . R . 3 0 8 . 

2 � 2  ' Abbott v .  Wol s ey [ 1 8 9 5 ]  2 Q . B . 9 7 .  

2 7 3  . . 1 1 9 9  BenJ amln on S a  e , • 



7 7  

Receipt 

Receipt as wel l  as accep tance i s  required f o r  complian ce 

with the S tatute . The gene ral rule as to receipt i s  s e t  out 
i n  Blackburn on Sal e : 2 7 4  

I t  may the re fore be con s i dered as h aving 
been s e ttl e d , that the constructi on of the 
s tatute was that s o  conci se ly and c learly 2 7 5  s tated by Holroyd J . , in Baldey v .  P arke r  
and repeated i n  almost the s ame terms by 
P arke B . , in Bill v .  Barnent , 2 7 6  name ly , that 
the f acts whieE:Prove that part of the goods 
h ave been de live re d  and taken i nto the buyer ' s  
contro l , s o  as to de termine the s e l le r ' s  
pos s e s s ion o f  that part , p rove that he has 
a ctual ly re ceived them , and that nothing s ho rt 
o f  s uch a del i ve ry and taking could amount to 
an actual r eceipt by the buyer within the me ani ng 
o f  the S tatute of Frauds . 

Wi thin the re a lm o f  re ceipt under s .  7 ,  howeve r , there 

exi s t  a numbe r of p roblem areas . The fir s t  r e l ate s to the 

s i tuati on when the g oods are in the pos s e s s ion of the buyer a s  

b ai lee f o r  the s e l le r  before the s ale . The te s t  for re ce ipt 

in s uch a c ase was set out in Li l lywhite v .  Devereux , 2 7 7  whi ch 
• • d • • • 1 b k 2 7 8 1 s  s ummar1 ze 1n BenJ am1n s oo : 

• • •  i f  i t  appears that the c onduct o f  a 
de fendant in de al ing wi th goo ds alre ady in hi s 
p os s e s s ion i s  whol ly incon s i s tent wi th the 

2 7 4 ( 3 rd ed . , 1 9 1 0 ) with Canadi an Note s , at 3 8 . 

2 7 5 ( 1 8 2 3 ) 2 B .  & C .  3 7 . 

2 7 6  ( 1 8 4 1 )  9 M .  & W .  3 6 . 

2 7 7 ( 1 8 4 6 ) 1 5  M .  & W .  2 8 5 .  

2 7 8Benj amin on S a l e , 2 0 8 .  



s upp o s i tion that hi s fo rmer p o s s e s s i on 
continue s  unchanged ,  he may p roper ly be 
said to have accepted and actually re ceived 
s uch goods under a contr act . • • • 

7 8  

A se cond problem are a  re late s  t o  the s it uation when 

goods are in the po s s e s s i on o f  a third p ar ty as bai lee for 

the s e l le r . Thi s would s eem to be covered by s .  3 0 ( 5 )  of the 

S al e  o f  Goods Act : 

( 5 )  Where the goods at the t ime of the s al e  
are in p o s se s s ion o f  a thi rd pe rs on 
the re i s  no de l ive ry by the s e l le r  to 
the buyer unti l the thi rd pers on acknow-· 
ledg e s  to the buye r that he holds the goods 
on his behal f .  

A thi rd p roblem area involve s the de live ry o f  goods 

to a carrier . By s .  3 3 ( 1 )  of the Sale of Goods Act :  

Whe re in p ur s uance o f  a contract o f  s ale 
the se l le r  is authori zed or required to send 
the goods to the buyer , de live ry of the goods 
to the carrier , whe the r named by the buyer or 
not , for the purpose of tran smi s sion to the 
buye r shal l pr ima f acie be deemed to be a 
de live ry of the goods to the buye r . 

Howeve r ,  de live ry to a carrie r wi l l  only amount to receipt i f  

the goods are i n  accordan ce wi th the c ontract , 2 7 9  and i f  the 

s e l le r  doe s n ot retain a ri ght of di spos a1 . 2 8 0  

The fourth p roblem are a  involve s the si tuation whe re 

goods remain in the pos s e s s i on o f  the s e l l e r . I t  s hould be 

remembered that the gene ral te s t  o f  receipt is the lo s s  of 

control ove r the goods by the s e l ler and the g aining of contro l 

b th b d .  . . 2 8 1  y e uye r . Accor �ng to BenJ am�n : 

2 7 9Gorman v .  Boddy ( 1 8 4 5 ) 2 C a r . & Kir . 1 4 5 . 

2 8 0
s ale o f  Goods Ac t , S e c tion 2 2 ( 2 ) . 

2 81B . . enJ am�n on Sa le 2 1 6 •  



• • • in many o f  the c as e s  { re l ating to thi s 
f ourth p roblem area ]  the te s t  for determining 
whe ther there has been an actual re ceipt by 
the purchas e r , has been to inqui re whe ther 
the s e l ler has lo s t  hi s lien . 

However ,  by s .  4 1 ( 2 )  o f  the S ale of Goods Act : 

The s e l l e r  may exercise h i s  right o f  lien 
notwithstanding that he i s  in pos s e s s ion 
of the go od s  as agent or bai lee for the 
buye r .  

7 9  

Hen ce , i t  would s eem that thi s i s  not a parti cularly suitable 

te s t . 

The third me ans o f  comp li ance wi th the Act i s  to g ive 

" some thing in earne s t  to bind the contract or in p art p ayment . "  

According to Bl ackburn : 2 8 2 

"Earne s t" i s  s ome tang ib le taken or gi ft , which need 
no t be money , g iven or a ctual ly tr ans fe rre d  by 
the buyer to the s e l le r  to mark the conc lus ion 
o f  the barg ain . 

I t  i s  not given as part o f  the p ri ce and i s  an outright gi f t  

to the s e l le r .  Both e arne s t  and part p ayment mus t  b e  inde

pendent o f  the contract ; they cannot be in p urs uance o f  the 

terms of -· the contract in o rder to meet the s ta tuto ry require-
2 8 3  ments .  

I t  shquld be note d that p aro l evidence i s  nece s s ary 

to prove ac ceptance and re ce ip t , earne s t  and p art p ayment . 

2 8 2  B l ackburn on S ale 4 1 .  

2 8 3w� �  v .  Nus s ley ( 18 4 7) 16 M .  & W .  3 0 2 .  



2 .  Re forms 

8 0 

The Engli sh Law Revi s ion Commi ttee conside re d  the 

mer itc of the provi s ion o f  the S tatute o f  F rauds de aling wi th 

the s ale Qf goods and rec ommende d i ts repeal .  I t s  report 

included the f o l lowing findings : 2 8 4  

As thi s criterion i s  applied by the p rovi s i ons 
under review , a man who by an oral contract buy s 
or s e l l s  Ll O worth o f  goods , cannot ( s ub j e c t  to 
acts of part performan ce )  enforce his barg ain , 
yet a man who orally contracts to do work or to 
s e l l  shares or to insure p roperty ( again s t o ther 
than marine ri sks ) can enfor ce hi s b argai n , and 
hence have it enf orced agains t him , however g re at 
the amount involve d .  

The S ec tion i s  out o f  accord wi th the way i n  
which bu sine s s  i s  normal ly done . Where 
ac tual practice and l egal requ irement 
d iverge , there is always an opening for 
knaves to exploit the d ivergenc e . 

The Law Revi s i on Commi ttee ci te d  the doctrine o f  p ar t  

performance and the narrow interpre tati on of the Statute a s  

examp le o f  the early re cogni ti on o f  thi s divergence . However ,  

a s tudy conducted by the Yale Law Journ al enti tled " The S t atu te 

of F rauds and the Bus ine s s  Communi ty : A Re- apprai s a l  in Light 

of P revai l ing P racti ces "
2 8 5  

re ached a s omewhat di f fe rent con

clus i on .  As a res ult of respons e s  by 8 7  manuf acture rs in 

Conne cti cut to the que s ti onna i re ci rculated , it was di s cove re d 

that bus ine s s  p ra cti ce usua l ly complied wi th the requi rements 

of the S tatute of Fr auds . I t  was also di s covered that s uch 

comp l i ance was not be cause of the S tatute but rather be cause 

i t  was deemed sound bus ine s s  p ractice . The s tudy the re fore 

2 8 4  . . . t 7 9 Law Rev1 s 1on Comrn1 t ee Report , , • 

2 8 5 ( 1 9 5 7 )  66 Yale L .  J .  1 0 3 8 .  



: 

8 1  

conclude d that repe a l  of the S ta tute o f  F rauds would have 

li ttle e ffect on bus ine s s  practice s . 

Whether o r  not bus ine s smen u sual ly r equire si gned 
memoranda for large s ale s of goods , i t  is unl ike ly that they 

appre ci ate the techn i cal interp retations whi ch have been 

given to the terms of the s ta tute . 
' 

. 
.• � \ ' 

: !.: ·�, . .  · � • ";: • •  0 J 

Fo ll owing the recommendati ons of the Law Revi s i on 

Commi ttee , thi s p rovi s i on was repealed in Gre at Bri tain in 

1 9 5 4 . 2 8 6  S imi l arly , it was repealed in New Ze aland in 1 9 5 6 2 8 7 

and i n  British C olumbi a in 1 9 5 8 . 2 8 8  

F ' d  2 8 9  ' d  d h . f h '  . . . r1 man cons 1 e re t e mer 1 ts o t 1 s  p rov1 s 1on 1n 

the fo l lowing terms : 

The repe al o f  thes e  provi s i ons in the Engli sh 
S a le of Goods Act i n  1 9 5 4  has not re sul te d  in 
any detriment to comme rc i a l  l i fe general ly . 
Indeed i t  would seem that the re i s  no s igni f i c ant 
legal po l i cy that is be ing s e rved in modern l i fe 
by the retention o f  the p rovi s ions . The gene ral 
law of s al e  of goods would not suf fer in qua l i ty if 
thi s s e ction o f  the Act were repealed , and such a 
genera l  requi rement o f  writing ( or s ome equivalent ) 
no longer made mandatory . The l ack of any such 
p rovi s ion i n  Bri ti sh Co lumbi a doe s not appe ar to 
have had any i l l  e ffects , whi ch le ads to the conc lu
s ion that no re al ly vi tal purpose i s  be ing served 
in the mo de rn l aw of s ale of g oods by the retenti on 
o f  thi s archai c p rovi s ion . 

2 8 6  Law Re form (Enforcement of Contracts ) Act , 1 9 5 4 , 
2 & 3 E li z .  I I , c .  3 4 , s .  2 .  

2 8 7  Contracts Enforcement Act , 1 9 5 6 , No . 2 3 ,  s .  4 .  

� : . : ·  .. ..  · ., . ..,: 

2 8 8  S tatute Law Amendment Act , S . B . C . 1 9 5 8 , c .  5 2 , s .  1 7 .  

2 8 9Fri dman , S a le o f  Goods in Canada , 3 8- 3 9 .  



8 2  

Hence , there i s  con s ide rable s upport for the view that 

thi s  section should be repe aled and thi s  s tep i s  re c ommended . 

It may seem anomalous to recommend the rep e al o f  the req ui re-

men t  of wri ting with re gard to the s al e  of goods and not with 

regard to the s ale o f  l and . Howeve r ,  for the o rdinary per s on , 

contracts re l ating to l and are con s i derab ly mo re important than 

CO:t:J-1;-rac;::ts . .  r� l a;t:ing . to gooSts . @d . a:J;E? . . .  o f;t�n . . . mQr�. qomp�i qated. .. . · . . .  •: ·.: . .  · :· ·::.: . .  · .  . . .· . . 
. 

. . . 

' 
. 

. � . . � . . ' . . . 

The me re repe al o f  s .  7 o f  the S ale o f  Goods Act might 

not be suffi cient . In hi s arti cle " The S tatute of F rauds and 

Comp ar ative Leg al Hi s to ry " , 2 9 0 Rabel dis cus s e s  the o ri gins o f  

thi s  s ection . He quote s from Touchs tone by Wi l l i am Shephard , 

pub l i s he d  be fore the enactment o f  the S tatute o f  Fraud s . 

I f  a man by word o f  mouth s e l l  to me hi s horse , 
o r  any other thing , and I give o r  p romi s e  him 
nothing for i t , thi s i s  voi d ,  and wi l l  not alter 
the p roperty of the thing s o ld .  But if one s e l l s  
me a horse , o r  any other thing f or money , o r  any 
othe r valuable cons ide ration , and the s ame thing i s  to 
be de live re d  to me at a day certain , and by o ur 
agreement a day i s  s e t  for the payment of the money , 
o r  a l l  or part o f  the money i s  pai d  in hand or I 
give e arne s t  money ( al be i t  i t  but a penny ) to the 
s e l le r , or I t ake the thing bought by agreement 
into my pos s e s s i on where no money i s  p ai d , earne s t  
given , o r  day set for p ayment : i n  a l l  the se c as e s  
there i s  a good bargain and s ale o f  the thing t o  a l ter 
the prope rty the reo f . And in the f i rs t  case , I 
may have an action for the thing , and the s e l ler 
for hi s money ; in the se cond case , I may s ue for , 
and re cove r  the thing bought ; in the thi rd case I 
may sue fo r the thing bought , and the s e l l e r  for 
the re s idue o f  his money ; and in the fourth case 
where earne s t  is given , we may have re ciprocal 
remedi e s  one against another ; and in the las t 
case the s e l le r  may s ue for hi s money . 

2 9 0  ( 1 9 4 7 )  6 3  L . Q . R . 1 7 4 . 



Hence , i t  would appear that s ecti on 1 6  ( section 7 ,  S al e  o f  

Goods Act ) was me re ly a codi fic ation o f  the l aw i n  f or ce at 

8 3  

the time o f  the enactment o f  the S tatut e . Repeal o f  the 

s ection mi ght return us to the common law .  I t  would b e  better , 

there f ore , .  to enact that contracts fo r the s al e  o f  goods need 

not appear in writing , except as p rovi de d  in othe r Acts . 

... . .. . . . · ·· :�.· .. : . :I f · thi s -' · re coimnenCiatioh ·a:s <:tO' repeal· i s'· "'re j ecte<:i ; · · a iniri.t.:. .. 

mum re form mus t be to rai se the do l l ar value o f  goods cove red 

by the Act . The reas on for the enactment o f  s .  1 6  o f  the 

S tatute of F rauds ( s . 7 o f  the S ale of Goods Act )  was undoub

tedly re lated to the importan ce of the s ubj e ct matter . In 

1 6 7 7 , £1 0 was o f  con s i derab ly gre ate r value than is $ 5 0  at 

p re s en t .  The s ale of goo ds is a dai ly o ccurrence for mo s t  

pers ons , and contracts for $ 5 0  and more are increasingly f re

quen t .  Should the current rate o f  in f lation continue , thi s 

p rovi s i on mi ght have ri di culous c onseq uence s in the f uture . 

In addi ti on , becaus e o f  the confusing j udi cial inter

pretation give n  to the S tatute o f  Fraud s , me re up dating o f  

the wording would be insuf fi ci ent . A revi sed s tatute should 

c l e arly s tate the intentions of the legi s l ators . 

I n  the Uni te d  S tate s , the Uni fo rm Comme rci al Code 2 - 2 0 1  

has re commende d  that s e c ti on 1 6  be rep l aced by the fo l lowing 

p rovi s ions : 

( 1 )  Except as othe rwi s e  provided in thi s s e ction 
a contract for the s ale o f  goods for the p ri ce 
o f  $ 5 0 0  or mo re i s  not enf orceable by way of 
acti on or de fense unle s s  the re is s ome wri ting 
suffi ci ent to indi c ate that a con tract for 
s ale has been made between the parti e s  and 
s igned by the p arty ag ainst whom enf or cement i s  
s ought o r  by hi s author i z e d  agent o r  broker .  
A wri ting i s  not insuf fi ci ent because i t  omi ts 
or in corre ctly s t ate s a term agre e d  up on but 
the contract i s  not enforce able unde r thi s 
p aragraph beyond the quanti ty o f  goods shown 
in s uch writing . 

" K�. :·:� : • :<�:" 



( 2 )  Be tween mer chants i f  within a re ason ab le 
time a wri ting in confirmation o f  the 
c ontract and suffi cient agains t the sende r  
i s  re ce ived and the p arty receiving i t  has 
�e ason to know i ts contents , i t  s ati s fies the 
requirement s  of s ubse ction ( 1 )  ag ain s t  s uch 
p arty un le s s  wri tten not i ce of obj e ction to 
i t s  contents is given wi thin 1 0  day s  a fter 
i t  is recei ve d .  

� . : . ·· . .  ' . · - ·· ·: · . ,  : · :::· · ·. (3 ) ' : .A'· contra�t. whfch d�e s  n�l - · � -�ti "s.fy th�� - ,, . , _- .. . . . · . "  

requi rements of subsection ( 1 )  but whi ch i s  
val i d  i n  other re 8pe cts i s  enf orce able 

8 4  

( a ) i f  the g oods are t o  be spe cial ly manu
factured for the buye r and are not s ui table 
for s ale to others in the o rdinary course o f  
the s e l le r ' s  bus ine s s  and the s e l le r , be fore 
notice o f  repudi ati on i s  re ce i ved and unde r 
ci rcums tance s whi ch re asonab ly indi cate that 
the goods are fo r the buye r , h as made e ither 
a sub s tantial beginning of thei r  manuf acture 
or commitments for thei r  p rocurement ; or 

( b ) if the p arty agains t  whom enf orcemen t is 
sought admi ts in hi s p l e ading , te s timony 
or otherwi se in court that a contract for 
s ale was made but the contract i s  not 
enforce able under thi s  provi s i on beyond 
the quanti ty of goods admi tted ; or 

( c )  wi th re spe ct to goods for whi ch p ayment 
has been made and accepted o r  whi ch have 
been re ce ived and ac cepted . 

..._�� ... *: . ...... . : ,."' t • 

The obj ec tive o f  thi s  re commendation i s  to cl ari fy the law .  The 

wording has been brought up to date , the requi rements o f  a 

suffi cient memor andum have been mo re c le arly stated , admi s s i on 

of the c ontract has been introduced as a bar and the doctrine 

of part perfo rmance has been re s tricte d .  



H .  Ratifi cation o f  Contrac t s  

1 .  Operation 

Lord Tenterden ' s  Ac t2 91 sec t io n  5 provides :  

V .  And b e  i t  further enac t ed , That no Ac tion 
shal l be ma int ained whereby to c harge any 
Perso n  upon any P romi s e  made after ful l Age 
to pay any Debt contrac ted duri ng Infancy , 
or upon any Rat i fication after ful l  age o f  
any Promi se or S imple Contract made during 
I nf ancy , unl e s s  such P romi se or Rati f ication 

8 5  

· .: ·.· . .  · ·  . ..: · '  ·. · · :-�: · ·· . .. : : :  . .  :- -: ·\ ·: · ·:·.- :�· .shal l - · be ·:· made · .by some ·writing s igned ; by the · .. . ·:. ,  � :;..: _ ,;·-.;-_ . '· : 

P arty to be c harged therewith . 

Thi s refers to a promi se to pay or a r at i f i c ation o f  a contract 

after reac hing matur i ty , and there fore appl i e s  only to tho se 

type s o f  infants ' contrac ts which require rati f i cation . 2 9 1 a  Thi s 

exc l ude s contrac t s  for nec e s sarie s ,  c ontract s  o f  servic e and 

contracts conce rning l and , s hare contrac t s , partne r s hip agree -

d . 1 2 9 2 ,  ments an marr1age sett ements .  

The wr iting must contain an admi s s io n  by the infant o f  an 

exi s ti ng l i abi l i ty , 2 9 3 and the test for a suffic ient wri ting 

. . w 1 1  2 9 4 wa s set out 1n Harr1 s v .  a : 

Any wri tten i n strument signed by the party , whic h 
in the c a se o f  adu l t s  would have amounted to the 
adoption of the ac t of a party ac ting as agent , wi l l  
i n  the case o f  an infant who ha s obtained hi s ma j ority 
amount to a ratification . 

2 9 1 S tatute o f  Fraud s Amendment Ac t ( 1 8 2 8 ) 9 Geo . IV , c .  1 4 . 
2 9 1 aThe report o f  the South Aus tra l i a  Law Re form Committee 

on the S tatute of Fraud s ( No . 3 4 )  po int s  out that thi s sec tion 
re fer s  to a promi se to pay a debt and to a rati fic ation of any 
contrac t .  Hence , an oral promi se made after attaining ma j or i ty 
on the same terms a s  one made during i nf ancy and suppor ted by fre s h  
cons ideration wi l l  b e  valid unl e s s  it relates to a debt ( see : 
Che shire & F i foot , 2 nd Au strali an Edition , at 5 2 2 , 5 2 3 . ---

2 9 2A di scus s ion o f  I nfants ' Contrac t s  i n  gener al is beyond 
the scope o f  thi s p aper . The reader i s  re ferred to Pro f e s sor 
David Percy ' s  Working P aper on Infant s ' Contracts . 

2 9 3 Rowe v .  Howe [ 1 8 6 8 ]  L . R . 5 Q . B .  1 ,  

2 9 4 ( 1 8 4 7 )  1 Exc h . 1 2 2 .  Quoted i n  Lync h B ro s . Dolan Co . 
Ltd . v .  E l l i s  ( 1 9 0 9 - 1 9 1 0 ) 7 E . L . R . 1 4 . 
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The e f fe ct o f  non- comp l i an ce wi th t hi s  section i s  to render 

the rati fi c ation unenforce able and not vo id , a s  the wording 

i s  s imi l ar to that of s e ction 4 o f  the S tatute o f  F rauds . 

I t  i s  required that the wri ting be " si gned by the 

p arty to be charged therewi th . "  This wording i s  repe ate d in 

s e ction 6 of Lord Tenterde n ' s Act and i t  is settled with 

:. ·� . ·. · ·reg·a'rd • to .. : that . . s e ction' that ··a- ··s ignatU:re· o'f an agent · is ' ·'insu:f�· ._·y·. ;' ;': ; :- : :  . . . :.� · .·.;� 

f icient . 2 9 5 
I t  i s  there fore s ubmitted that a s ignature o f  an 

agent would be insuffi cient to mee t  the requirements of s e c ti on 

5 .  

The p rovi s ions of s ec tion 5 may not apply when the inf an t  

has taken bene fi t unde r the c ontract for some length of time . 

The report o f  Co rnwal l  v .  Hopkins 2 9 6  re ads : 

Lord Tenterden ' s  Act had at f i r s t  appeared 
to him [Wi ckens , V . C . ] to be app licable , but 
in equity i t  would not app ly where the in f ant 
had , as in thi s  c as e , gone on for a con s i de r ab le 
time t aking the bene f i t  of the contract .  The 
s tatute woul d not be a l lowe d to be made an 
ins trument of fraud . • • • 

Thi s exception was e xpande d  by the Ontario Hi gh Court in Blackwe l l  
2 9 7  v .  Farrow : 

E ven as s uming , as I do , that thi s contract was 
voidable on the p l ainti f f  attaining h i s  maj o ri ty , 
the c ontr act i s  voi dab le on ly wi thin a reas onab le 

2 9 5swift v .  Jewsbury ( 1 8 7 4 )  L . R .  9 Q . B . 3 0 1 ; Hi rs t v .  
We s t  Riding Un1on Banking Co . [ 1 9 0 1 ]  2 K . B .  5 6 0  ( C . A . ) .  

2 9 6 

2 9 7  

( 1 8  7 2 ) L .  J • 4 1  Eq • 4 3 5 . 

[ 1 9 4 8 ]  o . vJ . N .  7 ,  1 0 .  



time o f  attaining hi s maj ori ty , and then 
on ly on returning the property he had 
received or its val ue : In re Hutton 
E s tate e ta l . 2 9 8  

8 7  

Howeve r , another de c i s ion o f  the Ontari o High Court 

has narrowed the p o s i ti on . In Butte rf i e ld v .  Sibb i tt & 
. . . 1 . 1 2 9 9  d N1p 1 s s 1ng E e ctr1 c S upp y eo . , Fergus on J .  s tate : 

!' ._ l ... . " •.. � ;.: •• ·.• • • • ' • •• :; ,.. ' .. ..  ; : ..... . :. f ,,1 • ";.. t �: . ... .  � 
! .. 

.• 
·

� · .. .,.• .. ... :• w ... , ... o : ··� · · - � · · . .. . ...... .. : � · , · ·  • ·  • . � ·· �- . � ·· -:'!•� � 
�-':· ·. ·. �_ .. £ . · ;· ·· ;·. ·. 

I n  Re Hutton • • •  i t  was he ld that the contract 
was voidab le a t  the op tion of the infant on ly 
within a re as onab le time of hi s attai ning his 
maj ority , and then only upon hi s Feturning the 
property he had rece ived or i ts value . Now ,  
n o  autho ri ty whatever i s  ci ted f o r  that p ropos i ti on 
in the case , and I am o f  the op inion that that 
propos i ti on as s tated in B lackwe l l  v. Farrow and 
Re Hutton i s  much too wide . The re i s  no doubt 
that at l aw an infant on coming of age can 
rep udi ate a voi dable acontract , yet the Court 
exe rci s ing its powers in equi ty always p revente d  
the inf ant from unj us t ly re t aining in hi s hands 
property acqui red by s uch a trans acti on . 

I t  i s  s ubmitte d that the p o s i ti on at p re sent i s  as fol l ows : i f  

an infant ha s retained property under a contract such that i t  

woul d be a f r aud i n  equi ty for the i nf ant t o  repudi ate the 

contract , s e ction 5 o f  Lord Tente rden ' s  Act wi l l  not app ly . 

The s ame f ami l i ar p rincip le - that the S tatute may not 

be us ed as an ins trument o f  fraud - has al s o  been app lied so 

as to require the inf ant to return the goods re ceived unde r the 

contract or the i r  value whi ch he may have on han d . 3 0 0  

2 9 8 [ 1 9 2 6 ]  4 D . L . R . 1 0 8 0  at 1 0 8 2- 3 . 

2 9 9  [ 1 9 5 0 ]  4 D .  L .  R .  3 0 2 I 3 0 8 . 

3 0 0Lo �den Mf g .  Co . v. Mi lmi ne ( 1 9 0 7 )  1 0  O . W . R . 4 7 4 , 
Mo lyneux v. Trai l l  ( 1 9 1 5 )  3 2  Wes tern L . R . 2 9 2 . 
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The q ue s tion o f  whethe r this s e c ti on app lie s in 

Alberta mus t now be con s i de re d .  The f act that i t  was repe aled 

in the United Kingdom in 1 8 7 5  doe s  not a f fe c t  i t s  app li

c abi l i ty in Alberta , 3 0 1  and it has been determined that i t  
1 0  0 k h 3 0 2 app 1 e s  1n S a s  a te ewan . 

Howeve r , two c as e s  have been ci te d  as authority 
' . ; 

· ;.: · qu�s,ti6.nihg' wh�th��· · 'tii�· s·t.'attif� . Eipplie s:· .in ·Albert·a: · · Th� :fi rst·� : ·. -�- :· ·· -;::· , . 

i s  Re Hutton E s tate , 3 0 3  a de ci s ion of the Alberta Sup reme 

Court , where I ve s  J .  s ai d : 

The ratif i cati on doe s not have to be in 
wri ting ; thi s  is not an action agains t 
the infant or h i s  e st ate ; nothing more 
is required of the inf ant or of h i s  e s tate ; 
no p romi s e  exp re s s  or imp lied i s  sought to 
be en force d . I t  i s  a comp le te d  contract and 
thi s c laim i s  ag ainst the money he l d  by the 
Hutton E s tate . 

The app licabi lity of Lord Tente r den ' s  Act was not expre s s ly 

cons i dered in thi s  c ase . In f act , it may have been as sumed 

that i t  did app ly , as the court s tated r e asons why , in 

thi s parti cular c ase , wri ting was not r equi red .  

I 

The s e cond i s  the Ontario case o f  Bla ckwe l l  v .  Farrow 
3 0 4  

where a contract was uphe l d  de sp i te the l ack of wri tten 

rati fi cation . In that case , the p l ainti f f  had been an infant 

at the time of contr acting and the f act that the rati f i cation 

was unenforce able and not voi d  was cons i s tent with the f act 

3 0 1B rand v .  Gri f f in ( 1 9 0 8 )  1 A . L . R . 5 1 0  ( S . Ct . Al ta . ) . 

3 0 2Mo lyneux v .  Trai l l  ( 1 9 1 5 ) 3 2 We s te rn L . R .  2 9 2 ( S ask . D .  Ct . ) 

3 0 3  I l 9 2 6 ]  4 D . L . R . 1 0 8 0 . 

3 0 4 - I l 9 4 8 ]  O . W . N .  7 . 



that the that the S tatute wa s not appl ied agains t  the 

d f d t 3 0 5 
. . . 1 . 5 e en an • A prov 1 s 1 on equ1va ent to s e c t1 on was 

8 9  

at 

that time f ound in Ontari o , 3 0 6 so that the cas e c annot 

dec i de d  on the bas i s  that the s ection did not app ly . 

h ave been 

In 

additi on , AS already mentione d , thi s deci s ion has been 

. d '  . 1 1  t ' d 3 0 7  J U  1 c1 a  y ques 1 one • 

. , . .  ; .  _. ·· �. ,:. ' :.- · - ·· · ·: � �  .:.� -' <rn-� ·conclus ion / there ·wdul d ... ·seem to_.,;be' ;it t.i:i�; ·doUbt_ .< .. � · . ·.-· ·
··

, 

that thi s s e ction app lies in Alberta .  

2 .  Ref orm 

Under t�A l aw as to infants ' c ontracts , persons unde r 

1 8  ye ars o f  age are deeme d to require p rotecti on . S e ction 5 
of Lo rd Tenterden ' s  Act , howeve r , p rovi de s p rotection for 

persons � 1 8  years o f  age , when the l aw deems them to be of 

ful l cap a ci ty . I t  i s  s ugge s te d  that thi s p rotec ti on i s  

unne ce s s ary and that the section should b e  repe ale d . I t  

should be note d that i t  i s  the rati f i c ation o f  the c on tract 

and not the c ontract i tse lf whi ch is requi re d  to appe ar in 

writing . 

The f ate o f  thi s  sec ti on mus t ne ce s s ari ly fol l ow that 

of the l aw re l ating to minors ' contracts in genera l . There i s  

n o  requi remen t o f  wri ting for rati f i cati on i n  e i the r B ri ti sh 

Co lumbia or G re at Brit ain bec ause , in both j urisdicti ons , minors ' 

t t ' d 3 0 8  con rac s are vol • 

3 0 5 S ee p .  6 above . 

3 0 6 St atute of Frauds , R . S . O .  1 9 3 7 , c .  1 4 6 , s .  7 .  

3 0 7  See p .  8 7  above . 

. :."!· :-� .. :: ·::. .""'. ·.,:· 

3 0 8
rnfants Re lie f Act 1 8 7 4 , 3 7 & 3 8  Vi ct . , c .  6 2 , s s . 1 , 2 .  

Infants Act , R . S . B . C . 1 9 6 0 , c .  1 9 3 , s s . 2 , 3 . 



V 
ANALYS I S  AND P ROPOSED REFORMS - F RAUDULENT 
MIS REP RESENTAT I ONS AS TO CREDITWORTHINE S S  

9 0  

A .  Operation 

S ection 6 of Lord Tenterden ' s  Act 3 0 9  
provide s : 

't• :--•• : �  .. : .. : ' : ·· •• � �  ,"" .;. �· .. .  ....... ,._ •• - •  * ·, •  •• �· ... ·-· ... · : : . ·; .. ;" .  . .• 
..
...

. .. �· . .. .;� ", . •: ·,: 
. . . ' ::.; .: .... � ... 

VI . And be i t  further enacte d , That no Acti on 
shall be brought whe reby to charge any 
Person upon o r  by reason o f  any Repre sen
tation or As s urance made or given concerning 
or re lating to the Cha racter , Conduct , Cre di t , 
Abi l i ty , Tr ade , or Deal ing s  of any o ther 
Pers on , to the i ntent or Purpo se that s uch 
o ther Person may obtain C re di t ,  Money , or 
Goods upon de ath , unle s s  s uch Rep resentation 
or As s uran ce be made in Wri t i ng , s i gned by 
the P arty to be charged therewith . 

In order to ana ly ze thi s  section , i t  i s  p robably expedi ent to 

look at e a ch c lause separate ly . 

I t  i s  p rovi ded that " no action sha l l  be brought " whi ch 

has alre ady bee n  di s cus s e d  as me aning unenforc e ab le and not 
' d 3 1 0  

VOJ. • 

The phrase " to charge any pers on upon o r  by rea s on of 

any rep re sentation or as surance made or given" was inte rp re ted 

by the House o f  Lords i n  B anbury v .  Bank o f  Montre a1 3 1 1 as 

re ferring on ly to acti ons for f raudu lent mi s repre s entation . 

Lord Wrenbury re as oned that even i f  there we re a duty wi th 

3 0 9  ( 1 8  2 8 )  9 Geo . I V ,  c .  1 4 . 

3 1 0 See p .  6 above . 

� 1 1  w � [ 1 9 1 8 ]  A . C .  6 2 6 . 

:' :_ . . · ':."• ... ,...,� .
. 
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regard to innocent misrepresentation, the action w ould lie 

upon the breach of duty . Innocent misrepresentation w ould 

not be the cause of action, but rather evidence of negligence. 

On the authority of Cairns J. in W. B. Anderson & Sons Ltd. v. 

Rhodes (LiVerpool) Ltd. ,
312 

this position has not been changed 

by the decision in Hedley Byrne & Co. v. Helle r & Partners.
313 

The law in this area is therefore anomalous in the extreme. If 

. '-:·>�: .. .:--.. :One "makes a. verbal·:·represen·tation. negligehtly.,·:he .. will .be.·held·: ·< • •  ;:·. ·: .. ,:'!' ··.>.· 

liable; if he makes it fraudulently , he will not be held liable. 

To be covered by this section, a representation must concern 

or relate "to the character, conduct, credit, ability , trade or 

dealings of any other person. " The essence of this section, in 

other words, is a representation as to the creditworthiness of 

a third party . In Swann v. Phillips
314 

the defendant told the 

plaintiff that he held a third party 's title deeds, and on the 

strength of this the plaintiff lent the third party money . The 

Court of King's Bench held the Statute covered this situation 

as the defendant was in effect making a representation as to 

the third party 's creditworthiness. This case was distinguished 

from the facts present in 'Bishop v. Balkis Consolidated Company
315 

w here the defendant company represented to the plaintiff that 

a share certificate had been lodged with it for transfer from 

a third party to the plaintiff. The Court of Appeal held that 

the statement that the certificate had been lodged w as not 

within th e provisions of the Act. It would appear from these 

cases that it may be difficult to distinguish representations 

312
[1967] 2 All E. R. 850 (Liverpool Assizes) . 

313
[1964] A. C. 465. 

314 
(1838) 8 A. & E. 457 .. 

315 
(1890) 25 Q. B. D. 512. 
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as to creditworthiness from other representations. 

It is also required that the statement be made "to the 

intent or purpose that such other person may obtain credit, 

money or goqds. " This is in line with the requirements for an 

action for fraudulent representation as set out in the headnote 
316 

to Behn v. Kemble: 

No action will lie for a false representation 
unless the party making it knows it to be 
untrue, and makes it with the intention of 
inducing the plaintiff to act upon it, and 
the latter does so act upon it and sustains 
damage in consequence. 

In order for an action to lie upon a fraudulent represen

tation as to the creditworthiness of a third party, it is 

necessary that the representation "be made in writing. " Unlike 

sections 4, 7 and 16, -:but like section 9 of the Statute of 

Frauds, it would appear that the representation itself must appear 

in writing and that a subsequent writj.ng evidencing it will not 

be sufficient. As already mentioned,
317 the phrase "signed by 

the party to be charged therewith" has been interpreted as 

excluding the signature of an agent. 

A few comments on the workings of the Statute remain to 

be made. It is not necessary that the defendant benefit or 

that he collude w ith the third party for an action for fraudulent 

misrepresentation to lie.
318 

The word "person", used three times 

. h . h b . d . 1 d' . 319 1n t e sect1on, as een 1nterprete as 1nc u 1ng compan1es. 

316
(18 59) 7 J. Scott 260. 

317-See p. 8 6  above. 

318 Pasley v. Freeman (178 9) 3 T. R. 51. 

319Banbury v. Bank of Montreal [1918 ]  A.C. 626. 
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Finally , in the case where there are oral and written represen

tations, "if the false representation in writing substantially 

contributed to the injury of which the plaintiff complains, 

the defendant is clearly responsible� 32 0 

B. Reforms 

The rationale behind section 6· was· discussed by Lord 

Wrenbury in Banbury v. Bank of Montreal: 321 

The Statute of Frauds having required that in 
any case covered by s. 4 of that Act an action· should 
not be brought unless the agreement upon which it 
was brought, or some memorandum thereof, should be 
in writing signed by the party to be charged or 
some person by him lawfully authorized, Pasley v. 
Freeman32 2 upheld the device w hich had been discovered 
for evading that Act by founding the action, not upon 
a special promise which the statute supposes, but 
upon tort or wrong d one to the plaintiff by a frau
dulent re�resenation of the d efendant. Fasley v. 
Freeman32 is the authority upon the common law 
action of d eceit. In this state of things the statute 
of 9 Geo. 4, c. 14 (commonly called ���d Tenterden's 
Act) , was passed . In Tatton v. Wad e Pollock C.B. 
said that Lord Tenterd en had told him that his motive 
in procuring the passing of the Act w as that he was 
struck with the fact that, numerous as were actions 
for false representation as to character and cred it 
of third persons, the plaintiff almost invariably 
succeed ed, which ind uced him to think that there 

320 Tatton Vo Wad e (18 56) 18 C. B. 370, 38 5, per Pollock C. B. 

321[1918 ] A. C. 626, 711- 712. 

32 2
(178 9) 3 T. R. 51. 

323Id. 

324 (18 56) C. B. 370, 38 1. 



was some latent in�ustice which required a remedy . 
In Ly de v. BarnardJ25 Alderson B. and Lord Abinger 
C. B:-&Eated in somewhat similar terms what in their 
view was the object of the Statute. 

94 

These reasons would seem to be insufficient to support retention 

of this section. 

.· �. ..·. · ·s·inee the deci sfon irf Hedley· .. By:tne· '& . Co. V� tiel le· r & '· ... · .. 
326 . t. f 1. t . . h Partners, allow1ng .ac 1ons or neg 1gen m1srepresentat1on, t e 

requirement of writing for fraudulent misrepresentation has 

produced an unacceptable anomaly in the law. Its repeal is 

therefore recommended. 

V 
ANALYSIS AND PROPOSED REFORMS - TRUSTS 

A. Operation 

The Statute of Frauds includes three sections dealing 

with trusts. The first is section 7: 

And be it further enacted by the authority 
aforesaid that from and after the said four 
and twentieth day of June [1677] all declarations 
or creations of trusts or confidences of any lands, 
tenements or hereditament� shall be manifested and 
prGved by some writing signed by the party 
who is by law enabled to declare such trust or 
by his last will in writinq or else they shall 
be utterly void and of none effect. 

The first factor to consider is the extent of 

the application of this section. The word "confidence" is merely 

325
(18 36) 1 M. & W. 101, 107, 117. 

326
[1964] A.C. 465. 

. .. :, � 



old terminology for "trust" • The section refers to !'lands, 

tenements and hereditaments" which has been held to include 

�eases,
327 but does not otherwise include personalty. "it 

95 

has even been held that a sum of money secured upon a mortgage 

of real est.ate is not an interest within the Act. " 
328 At one 

time, this w as thought not to include charitable trusts, but now 

they are clearly included.
329 Whether the section binds the Crown 

·:.··,�·.has -been .a :matter.' of controversy. .  In �--v.;: ··Portingham, ·the·· . · · .. . · .. ...... ·-... . 
Exchequer Court held that the Crown was not bound, 

330 while 

the Court of Queen' s Bench held it w as bound.
331 

This section requires that the declaration or creation 

of trust must be "manifested and proved by some writing". Like the 

requirements of section 4, it is not necessary that the declaration 

or creation itself appear in writing. In the words of Lindley 

L. J. in Rochefoucauld v. Boustead:
332 

• • •  it is necessary to prove by some writing 
or writings signed by the defendnat, not only that 
the conveyance to him was subject to some trust, 
but also what that trust was. B�t it is not 
necessary that the trust should have been 

327skett v. Whitmore (1705) Freem. Ch. 28 0, Foster v. Hale 
(1798 ) 3 Ves. 696. 

328
Lew in, Trusts, 53, 54 (11th Ed. , 1904); Benbow v. 

Townsend 1 M. & K. 506. 

329Lloyd v. Spillet (1734) 3 P. Wms. 344; Boson v. Statham 
{1760) 1 Eden 509. 

3301 Salk. 162. 

3313 Salk. 334. See Lewin, Trusts 55 (11th Ed. , 1904), 
Keeton, Trusts 50 (4th E� 1947). 

3 3 2 [ 18 9 7 ] 1 Ch. 19 6 , 2 0 5-6 . 
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declared by such a writing in the first 
instance; it is sufficient if the trust can 
be proved by some writing signed by the defen
dant, and the date of the writing is immaterial. 

As with section four, documents may be joined to form a 

ff. . t •t• 
333 

su 1c1en wr1 1ng. 

" ·. : ' , ... :F.± nallJ � 'it 'is··· ne��s sary :that: �the·: w�iti'�g -'be ri
'
sign�cf'

1)y ·  

the party who is by law entitled to declare such trust. " This 

refers to the owner of the beneficial interest and not the 

person possessed of the legal estate if the two are separate.
334 

It should be noted that unlike section 4, the signature of an 

agent is not sufficient. 

Section 9 provides: 

And be it further enacted that all grants and 
and assignments of any trust or confidence 
shall likewise be in writing signed by the party 
granting or assigning the same or by such last 
will or devise or else shall likewise be utterly 
void and of none effect. 

The first feature of this section which one should notice is 

that it applies to every trust, whether of �ealty or of 

personalty. Thus, for example, in Grey v. I. R.c.,
335 

the 

equivalent English provision/�gs applied to a trust of shares. 

The second noteworthy feature of this section is that the 

333
Keeton, Trusts 51 (4th Ed., 1947) , relying on Foster 

v. Hale (1798) 3 Ves. 6 96 .  

334Tiernay v. Wood (1854) 19 Beav. 330. 

335 [196 0] A.C. 1� 

336 
Law of Property Act, 1925, 15 & 16 Geo. 5, c. 20, 

s. 53 (1) (c). 

:. ·:�: .. , 
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trust 11Shall likewise be in writing. " Unlike section 4 or 7 
w hich require only written evidence, this section requires 

that the trust itself appear in writing. It is odd that the 

statute uses the word 11likew ise". 

The third section dealing w ith trusts is section 8: 

97 

· : · ·. · . - ·:· · ··. ·P�
ovi d·e·ci · alw�:y�·· ·'tliat .. Jr1�·:r�·· any ... � onvey a��

-
� · ·shaii 

"'.: :· .. • .. �-. � ........ J..· ·• 
be ·made of lands or tenements by which tr ust or 
confidence shall or may arise or result by the 
implication or construction of law or be trans
ferred or extinguished by an act or operation 
of law then and in every such case such trust 
or confidence shall be of the like force and 
effect as the same would have been if this 
Statute had not been made. Any thing herein 
before contained to the contrary notwithstanding. 

It is unclear whether this section provioes an exception to 

both sections 7 and 9 or whether to only section 7. The fact 

that it immediately follows section 7 and uses the words 

"provided alway s" and 11any thing herein before contained" would 

tend to indicate that it is an exception to section 7 alone. 

Clearly , it applies only to trusts of realty , while section 9 

applies to both realty and personalty . However, the fact that 

it applies to "any conveyance • . .  by which a trust • . •  may 

arise" would indicate that it is also an exception to section 9. 

dd
. . h. bl 

. . . ' . . 3 3 7 h . 
In a 1t1on to t 1s pro em, 1t 1s Lew1n s op1n1on t at sect1on 

8 does not apply to trusts arising by wills. It should also be 

noted that section 8 provides an exception to the requirement 

of writing for the extinguishment of a trust, while neither 

section 7 nor section 9 provide such a requirement. 

337Lewin, Trusts 210- 213 (11th Ed. , 1904) . 
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Originally, it w as held that parol evidence w as not 

admissible to prove a constructive trust,
338 

but such evidence 

is clearly admissible at present.
339 

It is bey ond the scope of 

this paper to discuss the various ways in which a trust may arise 

by implication or construction of law. 

The effect of non:-compliance with the requir�ment o;E 

:wri.ting. ·under either ·
·
section: :7 or·· section ·g is a· thorny' ··issue·. · �.:- · . · .  :·· ·· · · 

Both sections use the phrase "utterly void and of none effect" 

which would appear to be clear. With regard to a section in 

the old British Columbia Statute of Frauds
340 equivalent to section 

7 of our Statute, non- compliance was treated as rendering the 

t t . d . d d 
341 342 rus vo� �n Drurnmon v. Drurnmon • In Leroux v. Brown, 

the leading case on the effect of non- compliance with the Statute, 

Jervis C. J. contrasted the wo�ding of section 4
343 

with that 

of the other sections of the Statute in holding that the effect 

of the section was procedural, rendering contracts merely 

unenforceable. 

197 0) . 

However, in the words of Pettit:
344 

338
Kirk v. Webb (1698) Prec. Ch. 54. 

339 
Ryall v. Ry all (1739) 1 Atk. 59, Amb. 413. 

340 
R. S. B. C. 1936, c. 104, s. 7. 

341 (1965) 50 vl. W. R. 538, 543, 544 (B. C. S. C. ). 

342 (1852) 12 C. B. 801, 804. 

343
i. e., "no action shall be brought". 

344
Pettit, Equity and the Law of Trusts 51 {2nd Ed., 



It seems generally to have been assumed, consis
tently with the view that writing was merely 
required as evidence [Leroux v. Brown] , that the 
effect of absence of writing was the same under 
section 7 of the Statute of Frauds as under 
section 4. No point seems to have been taken in 
any reported case on the difference in wording- 
"no action shall be brought" in section 4, "or 
else they shall be utterly void and of none 
effectn under section 7 .  

! "t �-· .. " ·�t .,. 
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. .  ·. · ... � .. . .. 

An example of a case taking this view is Roc}���g�caul_� v. Bq.���t-��9--· 345 

There, the Court of Appeal, by w ay of analogy with Leroux v. 

Brown, held that section 7 related to procedure.
346 

Despite the fact that the wording in question is identical 

in both sections 7 and 9, that of section 9 has alway s been 

interpreted literally . Again in the words of Pettit:
347 

The requirement that the disposition must 
actually be in writing, if not complied w ith 
at the time, clearly cannot be rectified subse
quently , and accordingly it alway s  seems to have 
been assumed that the absence of writing makes 
the proported disposition void. 

It is important to distinguish between a declaration or 

creation of trust under section 7 and a grant or agreement of 

3 4 5 
[ 18 9 7 ] 1 Ch . 19 6 . 

346The rationale behind holding trusts to be unenforceable 
and not void would seem to be the follow ing. Section 7 requires a 
w riting only as evidence of the trust and this may come into 
existence at any time before the action on the trust is brought. 
It would be inconsistent to say that the trust is void until the 
w riting comes into existence. 

347Pettit, Equity and the Law of Trusts 53. 
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a trust under section 9 for several reasons. The former need 

only be evidenced in writing while the latter must itself 

appear in writing. The former applies only to trusts of land 

while the latter applies to all trusts. Section 8 is perhaps 

not an exception to section 9. The effect of non-compliance 

with section 7 may be that the trust is unenforceable; non

complianc.e with section. 9 renders the .truf:)t voj..d .• 
·- . .  ·- ;: '"'• � . . .. � � . . .. . .  : .. ·· . 

The word "grant" in section 9 is ambiguous. "[It] is 

said to be the strongest and widest word of gift and conveyance 
348 

known to the law, " and as such w0�1ld seem to encompass declara-

tions and creations of trusts. However, it has been interpreted 

as meaning the grant of an equitable interest. 

The modern English cases dealing with this topic have 

interpreted the word "disposition" which is found in the section 

of the Law of Property Act
349 

which replaced section 9 of the 

Statute of Frauds. The applicability of these cases to Alberta 

. t f 1 t' 
350 must remaln a mat er o specu a lOn. 

Waters
351 and Pettit

352 both discuss the problem of 

classifying directions by a beneficiary to a trustee. It is 

suggested that if the beneficiary directs the trustee to hold the 

beneficial interest for another, that would fall within section 

348Re Board of Ed ucation for City of Toronto & Doughty 
[ 1935] 1 D. L. R. 290. 

349 
. 

19 2 5, 15 & 16 Geo. 5, c. 2 0, s. 53 ( 1) (c) . 

35°
For a discussion of this problem see Grey v. I. R. C. 

[ 1960] A. C. 1. 
- --

351
waters, Trusts in Canad a 186- 192. 

352Pettit, Equity and the Law of Trusts 51- 54. 

, .. 
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9.353 Underhill
354 

feels that Grey v. I. R. c.
355 

is·authority 

for the proposition that a declaration by the beneficiary that 

he is holding the interest in trust for another is within 

section 9 w hile Pettit
356 

feels this is the case only w hen 

the beneficiary holds as a bare trustee. 

In.Oughtred v. I. R. c. ,
357 

.t�e beneficiary . cont�acted 

with another to have.the ·legal. and beneficial interest.in· � . �-, ·· · ' · :: ··· · · 

certain shares transferred to that other person. It was suggested
358 

that a constructive trust arose thereby taking the trust out 

of the operation of section 53(1) (c) of the Law of Property 

Act. In Alberta, however, it is submitted that the position 

w ould be different. Section 8 of the Statute of Frauds does not 

except constructive trusts of personaly even if it d oes apply to 

section 9. 

In Vand ervell v. I. R. c. ,
359 the beneficiary d irected the 

trustee to transfer both the legal and the equitable estate to 

another. Lord Upjohn distinguished Grey v. I. R. c.
360 and 

353 
Grey v. I. R. C. [1960] A. C. 1. 

354und erhill, Law of Trusts & Trustees 107 (11th Ed. , 1959). 

355
[l960] A. C. 1. 

356 Supra n�. 352. 

357
[1960] A. C. 206. 

358 Per Lord Jenkins at 632- 633. 

359[1967] 2 A. C. 291. 

360 [1960] A. C. 1. 
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Oughtred v. I. R. c.
361 

on the basis that only the transfer of 

an equitable interest was involved
362 

and found that the 

transaction was not covered by section 53 (1) (c) of the Law of 

Property Act. It seems anomalous that a slight distinction in 

the facts of various cases should make a substantial difference 

in their legal implications. 

i3. Avoiding :the·· Provisions of the Statute -.. Trusts·. 

In the area of Trusts, it has also been held that the 

Statute of Frauds shall not be used as an instrument of fraud. 

However a wider interpretation of the word "fraud" has meant 

that this has been more effective in Trusts than in Contracts. 

According to the case of !3:�chefoucha�!_C! v. �9.'-:l:�t��S!.-� 
363 

". • • 
it is a fraud on the part of a person to whom land is conveyed 

as a trustee, and who knows it has been so conveyed, to deny the 

trust and claim the land himself. " It is not necessary that the 

trustee have a fraudulent intention at the time the convey ance 

is made, as the fraud arises when the absolute nature of the 
. b h 

364 
convey ance 1s set up y t e trustee. 

There is some controversy over the rationale for avoiding 

the provisions of the statute on the basis of fraud. According 

to the Rochefoucauld ease, the trust is enforced "notwithstanding 

361 [1960] A. C. 206. 

362
This seems rather odd. According to the headnote of 

Oughtred v. I. R. C. ,  "the trustees vested the legal title in 
the settled shares1' in the other party under directions from 
the beneficiary . 

3 6 3 [ 18 9 7] 1 Ch. 19 6 , 2 0 6 · 

364-p . t-......,annJ..s_er v. Bannister [ l 9 4 8 ] 2 All E • R • 13 3 , 13 6 .. 

.• 
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th If 365 d. t h � . h e statute. Accor 1ng o t e Dann1ster case, t e express 

trust is not enforced, but " • • •  a constructive trust is 

raised against a person who insists on the absolute character 

of a convey ance to himself for the purpose of defeating a 

beneficial interest which, according to the true bargain, was 

to belong to another • • . .  "
366 

A constructive trust arises by 

operat�on o� law and by . s�ction 8 of the Statute of Frauds, 

. such··.· trusts do· not need ·to; be ·evidenc'ed ·in writing. 

C. Reform 

.•· ·. •" 

Trusts play a very much less important role in the average 

person's life than do contracts. An individual intending to 

create or assign a trust is more likely to seek legal advice 

than is a person intending to enter into a contract. Therefore, 

persons involved are more likely to be made aware of any require 

ment of writing with regard to trusts. 

If it is determined that a requirement of writing serve s 

important cautionary and evidentiary functions, it should be 

retained. It should be noted that with the possible exception of 

Prince Edward Island
367 such a requirement is in force in every 

common law province of Canada and in Great Britain. 

If ret ention is deemed desirable, it is recommended that 

creations of trusts and assignments of equitable interests should 

be subject to the same provisions. There would se e m  to be no 

logical reason for setting different standards for the two and 

365
At 206. 

366
At 136. 

367
For the same re asons se t out in Footnote 246 above . 

·- . .  
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and this step w ould simplify the law. 

It is suggested that trusts relating to personalty are 

likely to be as important and as complicated as ·trusts relating 

to realty • .  For this reason, it is recommended that all trusts, 

regardless of the subject matter, be subject to a requirement 

.of writing. For _the reasons set out unde� the section of. this_ 

· r�port . .  dealing with ·contracts relating ·to land, �68 i-t is t �$ - • • 4 ' • •  , • • •  
recommended that the trusts themselves be required to be 

reduced to writing and that failure to comply render the trusts 

void. 

This would undoubtedly create hardships in particular 

cases and it is therefore recommended that the court be given 

the discretion to make such orders as it deems fit to ensure 

equitable results. This would not be a significant change from 

the present position where the court uses the maxim that the 

Statute may not be used as an instrument of fraud. 

The new legislation might read as follows: 

A declaration or creation of a trust or a dis
position of an equitable interest shall be in writing, 
signed by the party so declaring, creating or 
disposing, or his agent thereunto lawfully authorized, 
or else shall be void. This shall not apply to trusts 
arising or resulting by operation of law. 

Notwithstanding the foregoing, the Court may make 
such orders with regard to the rights of the 
parties as are fair and equitable under the 
circumstances. 

If it is determined that the requirement of writing does 

not serve an important cautionary and evidentiary function, it 

�6 8 � Se e pp. 6 8-6 9, above. 



should be repealed. This is the view of Waters:
369 

In the author's view the answer is for the 
provinces and territories to repeal those provisions 
of the Statute that call for written evidence of 
oral trusts of land or interests in land, together 
with those provisions that exempt trusts arising by 
operation of law. The object of the Statute in 1677 
w as to protect the courts from having to sift the 
truth . from. constantly perjured evidence. During 
the.riinete�nth �ertt�ry it i� cie�i that.the coutts 
continued to weigh oral evidence, and w hen they 
were satisfied that a trust had been created, the 
Statute became a mere hindrance to its enforcement. 
There seems no reason today why this hindrance should 
not simply be removed. 

VI 

SUMMARY OF RECOMMENDATIONS 

105 

1. Sections 1, 2, 3, 4, 7, 8 ,  9 of the Statute of Frauds, 

sections 5 and 6 of Lord Tenterden' s Act and section 7 

of the Sale of Goods Act should be repealed. 

2. Section 2 of the Guarantees Acknow ledgment Act should 

be amended by removing the words "de!ed or written". 

Section 3 of the Guarantees Acknowledgment Act should be 

amended by adding the words: "unless it appears in the 

form of a written agreement or a deed" after the word 

"effect". 

3. A new statute should be enacted so as to provide: 

(a) A contract for the sale or other disposition of 

land or any interest in land shall be in writing, 

369waters, Trusts in Canada 201. 

. ·� . 



signed by all the parties to the contract or 

their agents thereunto lawfully authorized, 

or else shall be void. Notwithstanding the 

foregoing, the Court may make such orders 

with regard to the rights of the parties 

as are fair and equitable under the circum

stances. 

� . .. ... ' - .. .. � . ' ' 
(b) · A  declaration or creation of a trust or a 

disposition of an equitable interest shall be 

106 

. .... · .. 

in w riting, signed by the party so declaring, 

creating or disposing, or his agent thereunto 

lawfully authorized, or else shall be void. This 

shall not apply to trusts arising or resulting by 

operation of law. Notwithstanding the foregoing, 

the court may make ouch orders with regard �0 the 

rights of the parties as are fair and equitable 

under the circumstances. 

In the alternative, it is recommended that there be no require

ment of writing for trusts or for contracts relating to land. 

VII 

CONCLUSION 

Corbin sumrrLarized the problems with regard to the Statute 
370 of Frauds as follows: 

370
corbin on Contracts 14. 

. .  -� .A . ..  �': .. • 
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Such good as the statute renders in preventing 
the making of perjured claims and in causing 
important agreements to be reduced to writing 
is attained at a very great cost of two 
different sorts: First, it denies enforcement 
to many honest plaintiffs; secondly, it has 
intr6duced an immense amount of litigation as 
to w hether a promise is within the statute or 
can by any remote possibility be taken out 
Of· it� 

.. �< 

Retention is therefore justified only when the advantages -

cautionary and evidentiary - cf the requirement of writing 
outweigh these problems. 

107 

The chief fault of the Statute is that it operates � 
post facto. If there is to be a requirement of writing, the 

general public should be aware of it so that they may conduct 

their affairs accordingly. This necessitates that the require

ment be easily understood and well publicized. 

For these reasons, it is recommended that the Statute 

either be repealed or significantly amended so as to meet the 

needs of our time. 

• 1 • • • ·.. � ... : ., • 
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NOTES: 

The Report of the South Australia Law Reform Committee 

on the Statute of Frauds (No. 34) was received after the 

completion of this paper. The Committee recommended that 

the requirement of writing be repealed for promises by 

executors and administrators, promises in consideration of 

. ma�riage 1, 90ntra<;.t$_ not to b.e .performed Within one ye.ar '· thEt. , . · . .  : . ,. • • •• • ' ., " • < • • • • '� • • * " • • ' •• • : . • • •  
ratification of infants' contracts and the sale of goods. It 

also recommended the repeal of the Statute of Frauds as to 

guarantees. The Committee agreed that the requirement of 

writing should be repealed as to the declaration of trusts, 

but was divided on the issue of the assignment of trusts. 

Finally, the majority recommended that contracts relating 

to land be rendered unenforceable unless reduced to writing 

and executed by the parties. The minority recommended 

outright repeal of this requirement. 

This paper has been updated by the inclusion of 

additional footnotes, denoted by the letter 'a' following 

the number. 

October, 1975 



APPENDIX 1 

Provisions of the Statute of Frauds currently in force 

in other jurisdictions. 

KEY: (1) special promise by an executor or administrator 

(2) agreement made in consideration of marriage 

. . ..( .3 }: ··qgre�ment .n.ot .. to �e .performed wi;thip .. the. 
space of one y ear 

., :: 

(4) special promise to answer for the debt, default 
or miscarraige of another 

(5) contract for the sale of land 

(6) sale of goods of value over $X 

(7) ratification 

(8 ) fraudulent misrepresentation 

( 9 )  trusts 

Newfoundland 

Nova Scotia 

1 
* 
* 

Prince Edward Island x 

New Brunswick 

Ontario 

British Columbia 

Saskatchewan 

Manitoba 

Alberta 

United Kingdom 

* 
* 

X 

* 
* 
* 

X 

2 
* 
* 

X 

* 
* 

X 

* 
* 
* 

X 

3 
* 
* 

X 

* 
* 

X 

* 
* 
* 

X 

4 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* currently in force 

5 
* 
* 

? 
* 
* 
* 
* 
* 
* 
* 

6 

* 
* 
* 
* 
* 

X 

* 
* 
* 

X 

x repealed or not in force 

7 8 

X * 
* * 
* * 
* * 
* * 

X * 
* * 
* * 
* * 

X * 
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9 
* 
* 

? 
* 
* 
* 
* 
* 
* 
* 

. . ; ........ . ..  ·. 
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APPENDIX 2 

Status of Statute of Frauds in Alberta 

ss. 1 - 3 . . . . . 

s. 4 • • •  

s. 5. • • 

s ., 6 .  . . . 

ss. 7-11. 

s. 12 • . • 

ss. 13-15 

s. 16 • . • 

s. 17 • • 

ss. 18-20 

• . .. ! . . . ' ' ·  

in force 

• amended by Mercantile Law Amendment 
Act , 18 5 6 ( c • 9 7 ) s • 3 

repealed by Wills Act, R. S. A. 197 0, 
c. 393, ss. 4, 5 

• •  repeal�d by Wills ActL R. S. �. 1970, 
- ·c-� 393�

·
ss.· t6, i9 · . · , · · · 

• in force 

repealed by Wills Act, R. S. A. 1970, 
c. 393, s. 3 (a) 

• • in force 

• amended by Statute of Frauds Amendment 
Act, 1828 (c. 14) s. 7,  repeated by 
Sale of Goods Ac�, R. S. A. 1970, c. 327, 
s. 7 

• • in force 

. •  repealed by Wills Act, 1837 (c. 26), 
s. 2 

s. 21 • • . • • • . • • •  repealed by Wills Act, R. S. A. 197 0, 
c. 393, ss. 16, 19 

s. 22 . . . • • • • • • •  repealed by Wills Act, R.S. A. 1970, 
c. 393, s. 6 

ss. 23-24 . . • . • • • •  not in force as not applicable 

.. · : � :·· . 



ss. 1-3 • • •  

s. 4 • • 
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APPENDIX 3 

Status of Statute of Frauds in u. K. 

. . . . . . . . . 

. . . . . . 

repealed by Law of Property 
Act , 19 2 5 ( c • 2 0 ) s • 2 0 7 , 
Sch. 7 

amended by Mercantile Law 
Amendment Act, 1856 (c. 97) 
s. 3 
repealed-: in ·part by· Law·  of·: 
Property Act, 1925 (c. 20, 
s. 207 , sch. 7) and repeated 
in part by same Act, s. 40. 
Repealed in part by Statute 
Law Revision Act, 1948 (c. 62) , 
sch. 1, repealed in part by Law 
Reform (Enforcement of Contracts) 
Act , 19 54 ( c • 3 4 ) s . 1 . 

ss. 5-6. • • • • • . . • • • • • • Repealed by Wills Act, 1837 
(c. 26) , s. 2 

ss. 7 -9. • . . • . • • • . • • • • Repealed by Law of Property 
Act , 19 2 s ( c • 2 o > s • 2 o 7 , 
sch. 7; replaced by s. 53, 
Law of Property Act 

s. 10. . • • • . • • . • • • • • . Repealed in part by Statute 
Law Revision and Civil 
Procedure Act, 1881 (c. 59) 
Repealed as to the rest by 
Administration of Estates 
Act , 19 2 5 , ( c . 2 3 ) , s c h • 2 

s. 11. • . • • • . • • • • • . . • Repealed by Administration of 
Estates Act, 1925 (c. 23) sch. 2 

s. 12. . • • . • . • . • . • • • • Amended by Statute of Frauds 
Amendment Act, 1741 (c. 20) 
Repealed by Wills Act, 1837 
(c. 26 ), s. 2 

ss. 13-14. • . . . . . . . • . • • Repealed by Civil Procedure 
Acts Repeal Act, 1879 (c. 59) 

s. 15. . • . . • . . . . • • . • . Continued by Sale of Goods Act, 
1893 (c. 71) s. 26 . 
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s. 16. • • • • • • • • • • • • • • Amended by Statute of Frauds 
Amendment Act, 1828 (c. 14) 

s. 17. 

..... 

ss. 18-21 • • •  

s. 7 Continued by Sale of 
Goods Act, 1893 (c. 71) s. 4 
Repealed by Law Reform (Enforce
ment of Contracts) Act, 1954 
(c. 34) ss. 1, 2 

Repealed by Statute Law 
Revision and Civil Procedure 

. Act , . 18 81. ( c • 5 9 ) . . . . ·· 
�· .... * , • •  · .� -- : ; �.. • • ·: • - ... ·;_ ·.'� 

Repealed by Wills Act, 1837 
(c. 26) s. 2 

s. 22. • • • • • • • • • • • • • • Repealed by Administration 
of Estates Act, 1925 (c. 23) 
sch. 2 
Repealed by Statute Law 
(Repeals) Act, 1925 (c. 23) 
sch. 2 

s. 24. • • • • • • • • • • • • • • Repealed by Law of Property 
Act, 1925 (c. 20) sch. 7 
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