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POSS IBLE BAL�C E S HEET ENT RIES 

T he balance s heet attac he d  to t hi s  paper i s  t he actu

a l  balance s heet for a large Cana dian Corporation w hic h was 

s ent to t he s hare hol der s very recently w hic h I have rename d  

as International Wi dgets Lt d. T hroug hout t his discuss ion I 

wi ll follow t he form o f  the balance s heet in that figures .  

wi ll be given in t housands unles s  dea l ing wi th s hares in 

whi c h  c a se t he actual n umber wil l  be given . For t he pur

poses of t his paper t he company's pro rata interest in s ha re s  

hel d by a subs iduary an d a s sociate d compan ies will be ignored . 

T he s toc k is pres ently t ra ding a t  aroun d $2 1. 0 0  an d we wil l  

pre sume t hat t he company can arrange t o  purc hase one million 

of its own s hares at $2 1. 0 0  per s hare .  T he pos s ible balance 

s heet entries are as follows : 

Pos s ibility #1 

Step 1 - cas h an d s hort term co mmerc ial notes 
are re duce d b y  2 1, 0 0 0  leaving a balance of 
15 , 94 5 . 

Step 2 - marketable inves tments are in crease d 
b y  2 1 , 0 0 0  thus the figure 3 9, 3 96 becomes 
6 0 , 3 96 .  

COMMENTS 

a )  T his i s  not a re duc tion o f  capita l sin ce t he 
s hares are hel d  in t he companies tra ding 
account along wit h other marketable s ecuri
ties an d are still i s sue d s hares . 

b )  T he cas h has gone an d in its place i s  wha t  
has sometimes been describe d a s  " C hinese 
moneyn. 

c) T he s hares are par t  of t he primar y or ot he r  
dis tribution of s hares of the com pany and are 
free to be tra de d. 

T his is the extreme exampl e  of one facet of a 

company being given t he ability to tra ffic in its own share s 

by bein g given t he ability to purc hase its own s hares .  I t  
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seems to me to be open to a great deal o f  abuse in any 

public company who s e  s tock is tra de d  on a market.  A block 

of one million s hares whic h can either be withhel d from 

the market or dumpe d  on t he market at any one t ime can 

influence market pric e .  I t  i s  t he management an d t he dir � 

ecto rs who wi ll deci de whe n  and where to s el l  or to hol d_ 

and t his dec ision may well depend on t he ir own s hareho ldings 

a n d  t hair own knowledge .  I t  is my understan ding that when · 

American companies were first given t he r ight to purc hase 

their own s hares t hi s  metho d  was a dopted by some companies 

an d was t he subj ect of consi derable abuse .  S ince all o f  

the loose s tock o n  t he market was picke d u p  using t he 

c ompanies funds , t hen w hen t he price qf t he s hares ros e  it 

wa s not t he companies s hares t hat were s o ld. It is inter

esting to note that in actual fact t he dir ectors of Inter

national Wi dgets Ltd. own directly , slig htly over 60, 000 

s hares . Of t he twelve directors ,  five are company office rs 

an d hol d  t he maj ority of the 60,000 s hares .  T hey a l s o have 

stock options available to t hem . 

Possiblity #2 

S tep 1 - Cas h an d s hort term notes are 
re duce d  by 2 1, 000 so the figure become s 
2 5 , 945 . 

S tep 2 - I s sue d capital i s  re duced b y  
reducing t he number of s hares out
s tanding by 1 , 000, 000 so the figure 
beco mes 2 3 , 4 4 2 , 4 4 1  s hares an d re duc
ing t he dollar figure for these no 
Par Value s hares by 2 1 , 000,000 
s o  that it becomes 6 3 , 7 3 9. 

Comments 

A )  T his is a strai ght r e duction o f  
capital . I t  is pos s ible, pro
vi ding t he necessary resolutio ns 
and c ourt or der s can be obtained,  
to ac hieve t his under our ex is ting 



Alberta Act by simply c on vert ing 
1 , 0 0 0 , 0 0 0  of the co mmon shares 
into a special clas s of s hare s  
that are redeemable and the n 
redeeming them. 

B )  The resolution or the governing 
Act would have t o  state whether 
t he shares went bac k into par t  
o f  the original authori z ed cap i
tal , or were cancelled for all 
purposes , but s ince the i ssued 
capital is reduced these s hares 
would not be avai lable for 
trading . If they went bac k to 
form part of the original auth
ori z ed c apital then they would 
be subj ect to all other restric
t ions o f  a secondary distr ibution 
before they co uld be sold again 
by the company . 

C )  Th is i s  not the scheme contem
plated under any of the Act s  
that permit a c ompany t o  pur
chase its own s hares . Th is i s  
an actual reduction of c apital 
and the funds come fro m t he 
paid up capital . 

Pos s iblit y #3 

S tep 1 - Same as in previous t wo 
pos s iblitities . 

Step 2 - The is sue d capi tal re
mains the same a nd the 1 , 0 0 0 , 0 0 0  
s h ares are held by the company 
fo r re sale at any t ime either as 
mar ketabl e  securiti es or in an 
account o ften labeled in the 
Uni ted States as treasury shares 
in other words these shares are 
free to be is sued without fur 
ther qualification by prospectu �. 

S tep 3 - Either retained earning s  
are reduced by 2 1 ,0 0 0  to become 
5 94 , 0 4 2  or contributed surplus i s  
wiped out and the di fference be
tween 2 1 , 0 0 0  less 5 ,0 4 3  of 1 5 , 95 7  
i s  subtrac ted from retained earn 
ings leaving a bal ance in the 
retained earnings account o f  

3 



5 99,08 5 �  

Co i:nme nt 

1) O nce aga i n  the shares a re mar ketable 
a nd ca n be so ld at a ny t ime by t he 
compa ny wi thout further securities 
clear a nc e . 

2 )  The co ntributed s urplus has bee n divi
ded not pro rata , but amo ngs t  thos e  
sha reholder s pre pared to s ell their 
shares . I f  a distribution of co ntri
buted sur plus is to be treate d, as it 
is in the E nglish Act ,  as a reduc tio n 
of Ca pita l  with all o f  the nece ss ary 
requireme nts a nd s afeguards co ncer n
i ng a reductio n o f  capital , t he n  this 
is o ne way to avoid i t .  

3)  The same co mme nt a pplies to retai ned 
ear ni ngs , namely , that it is not a 
pro rata dis tributio n of retai ned 
ear ni ng s  but is a dis tri butio n of re
tai ned ear ni ng s  to certa i n  shar e hol ders 
namely those who sell their shares 

4 )  The r ema i ni ng shar eholders c a n  gai n 
or loo se de pe ndi ng upo n whether the 
com pany sell s thes e  shares for more 
or l e s s  tha n $2 1 . 00. Pre s uming that 
the shares are sold for more t ha n  
$2 1. 00, the n if the first fund s  used 
to buy the shares were fro m co ntr i
buted sur plus , it would seem lo gical 
that the first desig natio n of t he 
proc eeds o f  the sale should be to 
re place the co ntri buted sur plus . 
A ny excess over the $21 . 00 should , 
accord i ng to pre s e nt ge ne ra ll y  ac
ce pted acco unti ng pri nci ples , be 
placed i n  co ntri buted sur plus , a nd 
the bal a nce retur ned to retai ne d  
ear ni ngs . I f  the stoc k is so ld for 
less tha n $2 1 . 00 the n it is the re
tai ned ear ning s  that will suffe r, i f  
such a priority exist s . 

Pos s i bil it y  #4 

Ste p 1 - The sa me as i n  al l previous pos
s i bilitie s .  
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S te p  2 ... Issued ca pital is re duc ed b y  o ne 
mill io n  s hares a nd beco mes 2 3 ,4 4 2 , 44 1  
s hares .  The dollar figure for i Bsued 
capital does not c ha ng e .  T he s hares 
w hich the com pa ny has purchased become 
part of the authori z ed but u ni s sued 
capital , a nd as such would have to go 
throug h all o f  the formalities of c lear
an ce for a s eco ndary distributio n before 
they coul d ?e sold . 

Ste p 3 - Same as i n  pos s ibilitiy #3 , with 
the ex ce pti o n  of the e ntries u po n  the 
sal e  of the shares s i nce thi s  cou ld o nly 
be do ne through a s eco ndary distributio n. 

Co mme nt 

It is quite pos sible that the orig i na l  
pro s pectus f or the compa ny under which 
the s hares may be ma ny years old , a nd 
a requireme nt i n  the com pa ny ' s  act which 
had this effect would pe rmit a com pa ny 
to purchase its o wn shares but would cut 
out some of the pos s i ble abuses in the 
com pa ny tra f fic ki ng i n  its ow n s hares . 

Po ss i bi lity #4a 
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Pres umi ng for a mome nt that I nter natio nal Widgets Ltd . 

had a share ca pita l  whos e  s hare s  were divided i nto shares of 

a P a r Val ue o f  $3 . 00 each . The followi ng prelimi nary adj us t

ments would have to he made to t he bala nc e  s heet before we 

can dis c us s  the problem ,  namely : 

A)  Authorized capital becomes 4 0, 000, 000 
sha res o f  a P a r  Val u e  o f $3 . 00 each . 

B) Is sued c apital becomes 24 , 4 4 2 , 4 4 1  shares 
at $3 . 00, a nd the dollar figure for this 
is 73 , 3 2 7. This is probably not com pletely 
accurate si nce it does not ta ke ·i nto ac 
cou nt a ny u nderwriti ng costs but for our 
pur poses it will be suf f icie nt. 

C) The differe nce betwee n 8 4 , 73 9  a nd 73 , 32 7, 
o f  1 1 , 4 1 2  we will pres ume is c o ntrib ut ed 
su rplus on the basis that some o f  the 
s hares were sold at a bo nus . 

Instead o f  havi ng to kee p  all this i n  mi nd the share-
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holder s equ ity port ion of the balance sheet would read thus : 

SHAREHOLDE RS EQUITY 

Capital S tock 

Author iz ed 4 0 , 0 0 0 , 0 0 0  shares of a 
Par Val ue of $3 .0 0 each 

Issued 2 4 ,4 4 2 , 4 4 1  s hares at $3 . 0 0 
a nd the dollar f igure for that is 
73 , 32 7 , contrub ited sur plus 

' 16, 4 5 5  reta ined earn ings s tays the 
s ame 615 and the total s ta ys the 
s ame 7 0 4 ,8 2 4 .  

Aga in pre s uming that the com pany buys one .m ill ion 

of its own shares at $2 1. 0 0  per share the follo win g balance 

sh e et e ntr ies w il l  be necessary :  

Ste p 1 - Same a s  in a l l  o f  the s te ps .  

Ste p 2 - Author ized c a pital rema in s  
th e same but issued ca pital is red uc ed 
to 2 3 , 4 4 2 , 4 4 1  shares . 

S te p  3 - Try a s  I m ight I can see no 
other entr y  other than that is sued 
ca pital must be reduced by 3 , 00 0 ,  re p
resenting the 3 , 0 0 0  dollars out o f  the 
2 1, 0 0 0  pa id by the com pany . 

Ste p 4 - The rema in ing 18 , 0 00 would come 
from whatever pr ior ity the Ac t s et a nd 
a s  I have suggested in t he prec ed ing ste p 
that th is come f irstly from contr ibuted 
sur plus and secondly from re ta ined earn
ing s . 

Co mment 

The follow ing excer pt from the most 
r ec en t  accounting reco mmendat ions the 
Ins titute of Chartered Accountants are 
intere s t ing and par ticular paragra ph 
po int 11. In March of 1975 the date o f  
this page ,  the ir was n o  act in Canada 
which perm it ted a com pany to b uy its 
ow n  shares , and com pe lled that t he shar es 
so ac quired became part o f  the aut hori z ed 
but un is sued ca pital .  

The next succeed ing pages are extracts 



fr om the acc oun ting rec ommenda tions 
of the Can ad ian lnstitu te of Char t
ered Ac coun tan ts deal in g  with s hare 
c ap ital , surplus , and reser ve s .  
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ACQUISITION OR REDEMPTION OF SHARES 
. ('5 (The remaining recommendations in this Section, dealing with acquisi

tion and redemption of shares, do not necessarily apply to mutual 
funds.) 

.06 Where a company redeems or acquires its own shares, the cost will 
usually be different from their par, stated or assigned values. Since 

· such transactions are clearly capital transactions, this difference will 
be excluded from the determination of net income. (See CAPITAL TRANS.. 

ACTIONS, Section 3610.) 

Acquisition of shares 
.07 There are two methods of accounting for the acquisition by ·a company 

of its own shares; the difference between these methods rests on dif
fering views as to whether the acquisition and subsequent resale 
should be regarded as two separate transactions or as a single transac
tion . 

. 08 Under the two-transaction method, it is held that the acquisition by a 
company of its own shares ends the relationship between company and 
shareholder, and therefore the subsequent resale must be viewed as 
an independent transaction. Accordingly, the share capital and related 
accounts would be adjusted at the time of acquisition, and when the 
shares are resold they would be treated as if they were an original 
issue, that is, share capital and contributed surplus would be cr�dited 
with the appropriate amounts. (See paragraph 3240.20.) · 

.09 Under the single-transaction method, the resale by a company of its 
own shares is viewed as the consummation of a transaction initiated by 
the acquisition of those shares. No adjustment would be made to share 
capital and related accounts until the shares are resold. It has some
times been argued that such shares might be accounted for as an asset. 
This ar.«;UUnent has been rejected since it is an economic and legal fact 

( 

that a company cannot own part of itself. Accordingly, until final \. 
disposition, the cost of the shares would be shown as a deduction from 
the total of shareholders' equity. 

The Committee is of the opinion that the single-transaction method as .10 
set out above is the preferable method of accounting for the acquisition 
by a company of its own shares. This conclusion would also apply 
where shares are acquired and subsequently cancelled, that is, the cost 
of the shares would be shown as a deduction from the total of share
holders' equity until cancelled. 

• Where a company acquires its own shares, the shares should be .11 
carried at cost and shown as a deduction from shareholders' equity 
until cancelled or resold. Shares held are considered to be issued capi-
tal for purposes of paragraph 3240.02. [JAN. 1972] 

·where a subsidiary acquires its own shares from interests outside the .12 
consolidated group, the accounting treatment to be followed in the 
parent company's consolidated financial statements is outlined in CON

SOLIDATED FINA:.-..,CIAL STATEMENTS AND THE EQUITY �1ETHOD OF ACCOUNTING, 

Section 1600. 



l 

c 

1 

l 
1 
j 
0 
... 
� 
.; � 
.:; 
c .!! 
� c =· 

Redemption or cancellation of shares 

Where a company redeems its own shares, or cancels shares that it has .13 
acquired, and the cost is in excess of the par, stated or assigned valu.es, 
there are a number of possible methods of allocating the difference. 
These would include the following: 
(a) The excess would be charged first to contributed surplus until the 

entire account has been eliminated, and the balance to retained 
earnings. The excess may therefore be offset in part against con
tributed surplus arising from entirely different sources. 

(b) The excess would be charged first to any contributed surplus aris
ing from transactions in shares of the same class, and the balance 
to retained earnings. The excess may therefore be offset in part 
against contributed surplus relating to shares which are not being 
redeemed or cancelled. 

(c) The excess would be charged entirely to retained earnings. Con
tributed surplus arising upon the original issue of shares would not 
be reduced even though such. shares are being redeemed or can
celled. . 

(d) The excess. would be charged to contributed surplus, pro-rata, and 
the balance to retamed earnings. The amount charged would be 
the direct opposite of the credit previously carried to contributed 
t1urplus. 

· 

There may be merit in each of these methods. However, the Commit- .14 
tee believes that a modification of (d) is most appropriate since any 
charge to capital accounts (including contributed surplus) should be 
restricted to the reversal of previous net credits to these accounts . 

-·(See suRPLUS, paragraph 3250.11.) Accordingly, the method reco;n-
mended below is considered to be the most appropriate to accomphsh 
this objective . 

. 15 t Where a company redeems its oum shares, �r ca;ncels its own shares 
that it has acquired, and the cost of such shares lS equal to or greater 
than their par, stated or assigned value, the cost shonld be allocated as 
follows: 
(a) To share capital, in an amount equal to the par, stated or ;tssigned 

vahte of the shares; (see paragraph 3240.18 for computation of as
signed value) 

(b) Any excess, to contributed surplus to the extent that contributed 
surplus was created by a net excess of proceeds over cost on can
cellation or resale of shares of the same class; 

(c) Any excess, to contributed surplus in an amou,nt eq'ltal to the pro
rata share of the portion of contributed surplus that arose from 
transactions, other than those in (b) above, in the same class of 
shares; 

(d) Any excess, to retained earnings. 
[JAN.l972) 

.. 
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.16 Where the cost is less than the par, stated or assigned value, the �if-
ference represents a contribution by the original shareholders wh1ch ( 
accrues to the benefit of the remaining shareholders. Since a company 

cannot earn a profit from the acquisition of its own shares, the dif-
ference should not be included in retained earnings, but credited to 

contributed surplus. (See SURPLUS, paragraph 3250.05.) . 

. 17 • Where a company redeems its awn shares, or cancels its own shares 
that it has acquired, and the cost of such shares is below their par, 
stated or ass·igned value, the cost should be allocated as follows: 

.18 

(a) To share capital in an amaunt equal to the par, stated or assigned 
value of the shares; (see paragraph 3240.18 for computation of as
signed value) 

(b) The difference, to contributed surplus. 
[JAN.1972] 

For the purposes of paragraphs 3240�15(a) and 3240.17(a), the amounts 

to be allocated to the share capital account should be based on the 

average per-share amount in such account for that class of share at the 

transaction date. 
· 

Resale oi acquired shares � 
.19 Where a company acquires its own shares ar.d subsequently resells 

them, no part of the proceeds should be taken into income. 

• Where a company resells shares that it has acqui�·ed, any excess of .20 
the p;·oceeds over cost should be credited to contributed surplus; any 
deficiency should be charged to contributed siu'Plus to the extent that a 
p;·evious net excess from resale or cancellation of shares of the same 
class is included therein, othen.dse to retained earnings. [JA..'l. 1972] 

Dividends 

Since a company cannot own a part of itself it cannot receive dividend .21 
income on its own shares. 

• Where a company has acq'l,ired its aum shares and such shares have .22 
�!ot been cancelled, any dividends othen.I.Jise payable w-ith nspect to 
these shares should be treated as a reduction of dividends and shmtld 
not be reflected as income by the company. [JAN. 1972] 

Earnings per share 

• Where a company has acq·uired its own shares and such shares have .23 
not been cancelled, these shares, subsequent to their acquisition, 
should not be treated as outstanding for purposes of computing earn
ings per share. (See EARNINGS PER SHARE, Section 3.500.) (JAN. 1972) 
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SPECIFIC ITEMS....SECTION 3250 sur!) Ius 
THE USE AND LIMITATION OF THE TERM 
Dictionary definitions of the word "surplus" relate to a re- .01 
mainder or excess, often in the sense of an arithmetical difference 
rather than in the sense of a surfeit or overabundance. In 
accounting, "surplus" has long been used to designate the excess 
of net assets over the total paid-in par value or stated value of 
the shares of a corporation. This usage is firmly established in 
company law and finance, and is not likely to be discontinued. 

The convenient usage of the word surplus in the sense indicated .02 
above is recognized. Experience shows, however, that a single
word designation of surplus on a financial statement is not su.fil
ciently informative. Lack of uniformity in practice has led to 
the m�e of a variety of terms and this has created inconsistencies 
and ambiguity in many financial statements. For clarity, in every 
case in which the term surplus is used, it should be qualified with 
wording related to the method of classification of the various 
elements of surplus, and to the statutory requirements, if any, 
as to designations or descriptions. Because of unc�rtainties as to 
its meaning, the use of the term "Capital surplus" in financial 
statements should be avoided unless required by statute. 

In recent years, more descriptive phrases have replaced terms .03 
which include the word surplus; for example, "retained earnings" 
is used as an alternative to "earned surplus". The designation 
"retained earnings" is preferable because it is considered to be 
more accurately descriptive. 

CLASSIFICATION AS TO SOURCE 
An adequate view of a c.ompany's affairs requires information .04 
as to the source of any surplus shown in the balance sheet. A 
basic distinction exists between amounts received by way of con
tributions and amounts earned in the conduct of the business 
(these being the only sources of realized surplus), and this differ-

ence should be recognized by classification in the balance sheet. 

"Contributed surplus" has frequently been taken to include only .05 
amounts paid in by shareholders, but it may include capital 
donations from other sources as well, for example, capital con
tributions in the form of building sites or certain governmental · 
sulJsidies. (See GOVERNMENT GRANTS FOR FIXED ASSETS, para
graph 3065.15.) Contributed surplus in the form of surplus paid 
in by shareholders includes premiums on shares issued, any por-
tion of the proceeds of issue of shares without par value not 
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surplus 

allocated to share capital, gain on forfeited shares, proceeds 
arising from donated shares, credits resulting from redemption 
or conversion of shares at less than the amount set up as share 
capital, and any other contribution by shareholders in excess of 
amounts allocated to share capital. 

.06 "Retained earnings" represent the accumulated balance of income 
less losses arising from the operation of the business, after 
taking into account dividends, refundable taxes and other 
amounts that may properly be charged or credited thereto. When 
the accumulation is a negative figure, the single word "deficit" 
is a suitable designation . 

. 07 ..,... Items of surplus sho'llld be segregated so as to distinguish 
between those derived from .earnings and those derived from 
contributions. This may be accomplished by setting out the sur
plus items under two main headings, "Retained earnings'' and 
"Contributed surplus" or in some circumstances by way of note. 
In some cases, additional information concerning the segregation 
or availability of items of surplus to reflect contractual or statu
tory conditions or management policy may be presented by sub
classification under the headings of "Retained earnings" and 
"Contributed surplus". Such information, when required, often 
may be presented most conveniently and suitably in notes to the 
financial statements . 

• 08 ._, Compliance with statutory requirements as to special designa
tions of certain items of realized surplus should not distort the 
basic classification as to source, e.g., the statutory item "Capital 
surplus" under the Canada Corporations Act should be classified 
as appropriated retained earnings . 

. 09 ._ Whete statutory designations deviate from accepted usage in 
financial statements ot are otherwise inadequate, appropriate 
description or explanation should be added . 

. 10 · ,... lVhere there is a condition ?"estricting ot affecting the distri
bution of retained earnings, the details thereof should be dis
closed . 

. 11  .- Charges against contributed surplus should be restricted to 
instances where that dispoaition is clearly warranted by the cir
cztnl.Stances, such as: 

( 

(a) a charge which is the direct opposite of a c1·edit p1·eviously 
carried to contrib1tted surplus, e.g., where contrib�tted stw
plus reflects premiums on an issue of preferred shares it is 
appropriate to offset premimns on redemption of shares of 
that is�te, pro�rata; 

(b) the elimination or recluction of a deficit, when made ·with the 
approval of the shareholders. 

---======================:-::::-::------=-- - " - ---
)jio. If any deficit has been eliminated by reduction of share capi- . 12 
tal, reduction oj contributed surplus, or other financial rear
rangement, the description of 'retained earnings thereafter fm· at 
least three years should indicate the date of the Tean·angement. 

iJio- Changes in each of retained earnings and contributed surplus .13 
during the period should be disclosed. 



I 

I 
I 

( 
SPECIFIC ITEM$-SECTION 3260 reserves 
Jilo- The use of the term "reserve" should be limited to an amount .01 
'Which, though not required to meet a liability or contingency 
known or admitted or a decline in value which has already oc
curred as at the balance sheet date, has been appropriated from 
retained earnings or other surplus: 

(a) at the discretion of management, e.g., ·rese'rve for future 
decline in inventory values, reserve for general cont-ingen
cies, reserve for future plant extension, or 

(b) P'Urmtant to the requirements of a statute, the instrument 
of incorpo·ration or by-laws of a company or a trust inden
ture, or other agreement, e.g., sinking fund reserve, gene1·al 
reserve, preferred stock redemption reserve. 

� Reserves should be created or increased only by appr·opria- .02 
tions of retained earnings or other surplus. They should not be 
set up or increased by charges made in arriving at net income 
for the period. 

( ..,_ Regardless of how a rese1·ve zcas oTiginally created, all 1·e- .03 
ductions in reserves should be returned to 1·etained earnings m· 
other surplus and no charges should be made against the re
serves which would relieve the income account of charges that 
sho'ttld properly be taken into account in determining the net 
income for the period. 

� Reserves should be shown as part of shareholders' equity and .04 
the source from which they were created, i.e., 'retained ea.rnings 
or contributed surplus, should be indicated. 

Jao- Changes in reserves during the period should be disclosed .05 
in the financial statements. 

� (THE XEXT PAGE IS 1591) 
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#4. T he Manner in whi c h  a c ompany may 
buy i ts own s hares 

14 

Pro viding the s ta tu te pe rmi ts a company to buy i ts 

own s hare s , a c ompany may d o  s o  under any one of the five 

following cir cu ms tance s :  

a) If i t  is a public c ompany w h ose s t oc k  
is traded up on an exc hange , i t  may go 
ou t and purc hase i ts own s h ares on 
the exc hange like any other buyer . 

b) It may pur chase a pr op or ti on of them 
by tender to all of i ts own s hare
hold ers 6 a s ort of righ ts offering 
in re verse .  

c) It may buy s ome of i ts own s hares by 
private c on trac t. 

d) If the inc orp ora tin g s ta tu te s o  pr o
vides i t  may in cer tain c ircums tances 
be c ompelled to buy i ts own s hares . 

e) It may have a c on trac tual ob ligati on 
to purc hase i ts own shares , whic h 
obligati on can ei ther be c er tain or 
may be c ontingen t u pon the happening 
of a cer tain even t or even ts .  

ts. P r ovis i ons c on tained in the C anadi an Ac ts .  
whi c h  pr ovide f or the purc has e by a c omp
a ny of its own s hares . 

· 

T hree Ac ts in Ca nada n ow permi t a c ompany to pur

cha se i ts own s hares , and in order of their be comin g  law t he y  

are :  

T he Ontari o  Business C orp ora ti ons Ac t 

T he Bri tis h C olumbia C ompanies Act 

T he New Canada C orp orati ons Ac t 
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THE ONTA RIO BUSINESS CO RPO RATIONS ACT 

In t he sec ond editi on of Gower on C ompany Law pu b

lis hed in 1 9 5 9 ,  Profes s or Gower p oints out t he inade quacies 

of t he present rules re lating t o  c apital as f ol l ows : 

The weakness of the legal rules relatingto the raising and mam· 
tenance of share capital is caused mainly by four factors:-

(1) There is no requirement
· 

that shares must be of a reaso:1ahk 
nominal value and that part of this value must be left uncalled. Hence ' 

the practice is to have shares of low denomination issued fully �aid on 

allotment. UncaUed capital. which was envisaged as the roam pro· 
tection of the creditor, has virtually disappeared,�� thus removing any' 
element of personal credit from the concept of capital. ' 

(2) There is equally no requirement of a minimum paid up capit:-�1. 

Hence the rules which seek to secure the maintenance of p:1id ur 
capital are valueless except in the case of large pub1ic companies. Wi\l, 
private �<?.r::t�Eies having small issued capital no reliance whalever can 

be placed on the cap!tr.l as a guaranle.e fund. Indeed, this is recognised 
in practice, and such co1nr..anies are treated much as partnerships. the 
members being required personally to guarantee any formal credit 
facilities. Even in the case of � public company a yardstick based on 
the nominal value of money is unrcdistic in limes of inflation. 

(3) Since shares 111ay be issued for a consideration other than cash, 
aad since the courts 'Nil! not normally investigate the adequacy of the 
CO!tsideration, there is not even any assurance that the company ever 
rcceiv::d assets equivalent to the nominal value of its issued capital. 

(4) Even if the capital has been raised, the law cannot ensure that 
it i!> not lost in subsequent trading; at the most it can prevent its being 
repaid to the members. This th0 rules seek to accorr..plish, but they 
only prevent ?.!1 open return of capital and have not been effective in 
preventing payment of dividends until past losses have been recouped.95 

Having regard to these weaknesses it may well be that these r1,1les 
hr..ve outgrown their m,efulness just as the ·ultra _vires �octrinc _h_a�-·-·--

Apparently Pr ofess or Gower did su bmit a brief t o  
the Jenkins c ommittee rec ommending a pr ovis i on t hat c ompanie s  
be permited t o  buy their own s hares , h owever t he Jenkins 
committee did n ot rec ommend suc h a change t heir rea s ons are 
set fort h in parag rap h 1 6 8  of t heir rep ort whic h was p ub
lis hed in January of 1 9 6 0 . 



"168. In our view, if the Companies Act were amended to give a 
limited company a general power to buy its own shares it \vould be 
necessary to introduce stringent safeguards to protect both creditors 
and shareholders. We think it would be possible to devise effectivf'. 
safeguards and we do not think they need to be unduly complicated. 
On the other hand, we have received no evidence that British com
panies need this power and the relatively few \vitnesses who offered 
any evidence on this matter were almost unanimous in opposing 
the introduction of a general power for companies to buy their own 
shares. The power might occasionally be useful when a minority 
of the members of a small company whose shares were not readily 
marketable wished to retire from the company and the other mem
bers were unable or unwilling to buy their shares at a fair price; 
we doubt if such a power would often be exercised for this purpose 
since it would usually give rise to a surta'{ assessment in respect of 
past profits of the company still undistributed and, in cases where 
tax difficulties can be overcome, a quasi-purchase of the shares of 
the company can be, and in practice is, carried out by the machinery 
of a reduction of capital by repaying those shares at a premium. 
We have therefore reached the conclusion that there ls no justifica
tion for the general abrogation of the familiar rule that a limited 
company may not buy its own shares; indeed, we think that the rule 
should be expressly stated in the Act." 

16 

;� In his th ird editio n o f  his text o n  compa ny law 
·-� 
�· publ ished i n  1 9 69 after both the Laura nce report (19 67 )  a nd 

the report o f  the Je nki ns committee , Profes sor Gowe r c omments 

as fol lows : 

j The J enkins Committee ss 

---considered whether, as in the U.S.A., there should be a general power 

for companies to buy their own shares. Although they recognised that 

the needful safeguards could be provided and would not be unduly 

complicated, they rejected this idea largely because there was no dema;).d 

for it. This illustration of the conservatism of the English legal and 

commercial world is regrettable, since such a power would undoubtedly 

be useful to private companies and to all companies wishing to 

introduce employee share-ownership schemes and would enable unit 

trusts to operate as companies instead of through the more complicated 

___ _ _ m�jum oi_a !�_s�.·� ____ __ -·- _ ______ _ 

He did however get his cha nce to imple ment his views 

whe n  he prepared The Gha na Act the provisi ons of which we 

shall be e xami ni ng later . 
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The Laurance report c o ns idered both Gower 's seco nd 

editio n a nd the report of the Je nki ns c ommittee , but came t o  

a differe nt c o nc lusion tha n the Je nki ns c .o nnni ttee havi ng a l s o , 

as they s et out i n  their report , exami ned the provis i o ns of 

s ec tio ns 5 1 3 , 5 1 4 , a nd 515 of the New Yor k  Bus i ne s s  Corpora

tion Law (which we shall be exami ni ng later ) ,  a nd made the 

followi ng recomme ndatio ns : 

5.2.8. There are many legitimate and useful reasons for a company ' 
wishing to purchase its own shares. For example, companies may wish 
to purchase outstanding common shares in order to provide for in
centive, bonus or stock option plans without being required to extend 
their equity base to provide the required shares. Purchase of outstanding 
common shares is a feasible method whereby a company could contract 
its equity base as the financial requirements of the company may dictate. 
The right to purchase common shares could also facilitate mergers and 
acquisitions in some cases and certainly provides a much needed flexi
bility for closely-held companies and their shareholders in the event of 
the death or retirement from the business of one of the principal share-
holders. 'j 
5.2.9. The Committee therefore recommends that the Ontario Act 1 
be amended so as to effect the abolition of the rule in Trevor v. Whit- ' 

worth and recomm.ends that provisions be enacted comparable substan- t 
tively to Sections 513, 514 and 515 of the New York Business Corpora
tion Law.66 The effect of this recommendation, if implemented, would 
be that a company may, subject to any restrictions contained in its 
charter, purchase its own common shares out of surplus unless the cor
poration is insolvent or would thereby be made insolvent. Further, com
panies would be permitted to purchase their outstanding common siiafe's 
out of capital (subject to the solvency test) if the purchase is made for 
certain specified purposes such as eliminating fractions of com:t)�QD
shares or r.oilecting or compromising indebtedness to the c�mpagr. Out
standing common shac�s which are thus re-acquired by a company may 
either be retained as "treasury shares" or cancelled by the directors, ex
cept that common shares so re-acquired out of capital shall be cancelled 
upon re-acquisition. 

5.2.10. The Committee, however, recognizes the distinction which 

! 

differentiates a purchase by a company of its own common shares , 
at values which reflect the net worth of the company from the pur
chase or redemption of prderence shares at prices which equate the 
amount paid up thcreon plus a premium of a limited amount. It is 
therefore recommended that the revisions to the Act should provide that 



the power of a company to purchase its outstanding common shares 
shall be exercised only by the directors acting in good faith and in the 
best interests of the company. Violation of the statutory restrictions on 
the right to purchase would give rise to liability on the part of directors 
or shareholders who authorized or received the payment of purchase 
money for common shares acquired in violation of the statutory safe
guards. Because a company's trading in its own shares can be said to be 
a form of "insider trading", the Committee further recommends that 
Section 86 of the Act should be amended to require the disclosure, in 
the balance sheet or a note thereto, of the dates of purchase and sale 
by the company in the year of any equity shares carrying voting rights 
under all circumstances and the prices at which such purchases and sales 
were made. 

THE· ONTARio· ACT 
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Section 2 6  o f  the Ontario Act s pec ifically pro vides 

that common shares must have a vote , that if a company has 

only one clas s o f  shares they are deemed to be c o mmo n s hare s , 

and that all other shares are special s hares . Sub s e ction 4 

;.' also provides that if t he word "prefe rred " i s  used as one o f  

the speci al rights then there mus t  be a preference o f  some 

kind c ontained in the special ri ghts . The Act contains 

sl ightly dif ferent provis ions wi th respect to a c o mpany buy

ing its own shares depending upon whether the shares being 

purchased are common shares or special shares . 

26. (1) Common shares.-The common shares of a corporation 
shall be shares to which therE' is attached no preference, right, 
condition, restriction, limitation or prohibition set out in the

· 

articles of the corporation, other than a reatriction on the allot
ment, issue or transfer. 

(2) Classes of shares.-Except as pr0vided in subsection (1) 
of section 37 'vhere a corporatiou has one class of shares, that class 
shall be common shares and designatPd as provided in the articles. 

[Subsec. (2) amended by 1972, c. 138, s. 8 {1) .] 
. 

(3) ldem.-Except as provided in sub.::;ection (1)  of section 
37 where a corporation has more than one class of shares, one class 
shall be common shares, designated as provid€d in the articles, and 
the other shares shall be special shares and may consist of one or 



more classes of special shares and shall have attached thereto the 
designations, preferences, rights, conditions, reRtrictions, limita ... 
tions or prohibitions set out in the articles. 

[Subsec. (3) amended by 1972, c. 138, s. 8(2).] 

(4)Preference shares.-No class of special shares shall be 
designated as preference shares or by words of like import, unless 
that class has attached thereto a preference or right over the 
common shares. 1970 , c. 25, s. 26. 

section 3 5  deals with the compa ny buying speci al 

s hares and reads as fol lows : 

35. (1) Purchase of special shares for cancellation.-Where 
the shares of a class of special shares are made purchasable for 
cancellation by the articles, then, 

(a) the shares shall be purchased at the lowest price at which, 
in the opinion of the directors, the shares are obtainable, 
but not exceeding an amount stated in or determined by 
the articles ; and 

(b) the shares shall be purchased either, 

(i) on the open market, 

(ii)  with the consent of all the holders of the shares of 
the class, or 

(iii) pursuant to tenders received by the corporation 
upon request for tenders addressed to all the holders 
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of the shares of the class and the corporation shall • · 
accept only the lowest tenders, 

but the articles may confine the manner of purchase to 
one or more of those set out in sub�clauses ( i ) ,  ( ii)  and 
(iii) .  

[Subsec. (1) substituted by 1971, c. 26, s. 7.] 

(2) Idem.-Where, in response to the invitation for tenders, 
two or mo::;e shar�holders submit tenders at the same price and 
the tenders are accepted by the corporation as to part only of 
the shares offered, the corporation shall accept part of the shares 
offered in each tender in proportion as nearly as may be to the 
.total number of shares offered in each tender. 1970, c. 25, s. 35 .. 

Provi s ions for the purchase of the shares mus t  be 

co ntai ned i n  the artic les . The price that the company i s  to 

pay i s  a statutory requireme nt set out in 3 5  (1) (a) there are 

o nly three ways i n  which the company c a n  aquire shares and 



2 0  

the s e  are set out in 3 5  (1 ) (b ) • The purchase of an out

standi ng bloc k of shares from one shareholder wo uld not be 

permitted under 3 5  ( 1 )  (b ) without cal ling for tenders fro m 

all holders of the spec ial c lass o f  share s . Sec tion 3 5  ( 2 )  

covers the awkward s ituation of equal tender pri ce .  

S ·:ction 3 8 , 

38. (1) Redemption, purchase or surender while insolvent.
A corporation shall not redeem or purchase special shares or accept 
mutual fund shares for surrender if the corporation is insolvent or 
if the l'edemption, purchase or surrender would render the corpora
tion insolvent. 

{2) Cancellation on redemption, purchase or surrender.-Spe
cial shares that are redeemed or purchased by a corporation are 
thereby cancelled, and the authorized and issued capital of the 
corporation are thereby decreased and the articles are ame11ded 
accordingly. 

provides a restriction that the shares shall not be redeemed 

or purc ha sed if the corporation i s  insolvent or i f  the redemp

tion or purchase would render the corporation insolvent . 

Whi le not strictly \·li thin thi s  topic it wil l  be noted that 

thi s  section covers mutual fun d  shares as well . Sub section 

2 also ma ke s  it c lear that both the au ��orized and i ssued 

c apit a l  are reduced and the artic les are amended accordingly . 

S ection 3 9  deals with the purchase o f  commo n shares 

by the c ompany and reads as follows : 

39. (1) Purchase of common shares.-A corporation may pur
chase any of its issued shares if the purchase is made for the 
purpose of eliminating fractions of shares or for the purpose of 
collecting or compromising indebtedness to the corporation. 

(2) ldem.-\\.here authorized in its articles and subject to any 
restrictions contained therein, a corpm·ation may purchase any of 
itH issued common shares. 



(3) Idem.-A corporation shall not purchase shares under this 
section if the corpo:ration is insolvent or if the purchase would 
render the co:tporation insolvent. 

(4) ldem.-No purchase of shares shall be made under this 
section

. 
by a corporation unless the purchase is authorized by a 

resolution of the board of directors. 
(5) :Method of purchase.-Where a corporation purchases 

shares under subsection (2), the purchase shall be made at the 
lowest price at which, in the opinion of the directors such shares 
are obtainable, and, 

' 

(a) pursuant to tenders received by the corporation upon re
quest for tenders addressed to all the holders of the shares 
of the class and the corporation shall accept only the low
est tenders; or 

(b) from bona fide full-time employees and former employees 
of the corporation; or 

(c) wher� the s�are� to be purchased are of a body corporate 
that IS offermg It� shares to the public, by purchase on 
the open market. 

(6) Idem.-Where, in response to the invitation for tenders 
two or more shareholders submit tenders at the same price and th� 
tenders are accepted by the corporation as to part only of the 
shares offered, the corporation shall accept part of the shares 
offered in each tender in proportion as nearly as may be to the total 
number of shares offered in each tender. 

[S. 39 substituted by 1972, c. 138, s. 13.] 

2 1  

Section 3 9 ( 1} i s  real l y  an exce ption and covers the frac

tional share or the "arrangement "  sec t ions o f  the act. Sec

tion 3 9 ( 2 )  spec ifies that the power to purchase its own 

shares must be contained in the companie s  articl �s . S ub 

s ec tion 3 contains the insolvency test . S ub sect ion 4 pro

vides that the p urchase must be a ut horized by the direc tors 

not the sha reholders , and s ubsection 5 se ts o ut the t ;lree 

pos s ible methods of p urchase . It will be noted that s ec tion 

3 9  ( 5 )  {a) corresponds to sec tion 3 5  {1) (b) ( i i i )  and that 

3 9  ( 5 )  {c ) corresponds to 3 5  {1) {b ) {i ) .  3 9  {5 ) {b ) i s  an enabli ng 

provis ion which would pe rmit a scheme under w hich employees 

aquired shares while they were wor king for the company b ut 

the c o mpany bought them bac k  from the employee upon termina

t io n  of his employment . 
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S e ction 40 read s  as fol lows : 

40. {1) Cancellation on purchase.-Shares or fractions thereof 
purchased under subsection (1) of section 39 are thereby cancelled 
and the authorized and issued capital are thereby decreased and the 
articles are amended accordingly. 

(2) Cancellation or resale.-Where its issued common shares 
are purchased by a corporation under subsection (2) of section 39, 
where mutual fund shares are accepted for surrender by a corpor a
tion under section 37, where a corporation accepts the donation of 
any of its shares under section 43, or where a corporation pur
ch ases the shares of a dissenting shareholder under section 100, 

(a) if the articles so re quire, the shares shall be cancelled and 
thereupon the authorized and issued capital of the corpo
ration are thereby decreased, and the articles are amended 
accordingly ; 

(b) if the articles do not re quire the shares to be cancelled, 
(i) the board of directors may car.cel the shares at such 

time as it determines, in which case the authorized 
and issued capital of the corporation are thereby de
creased and the articles are amended accordingly; or 

(ii) the board of directors may resell the shares at such 
time and price and on such terms as it determines. 

2 2  

<Su b sec tion (1) deals with the p urchas e o f  common shares 
' 

under 3 9 ( 1) only and reads the s ame as the provis ions with 

r espect to special shares namely that both the authori zed 

and the i s s ued capital are red uced . S ub s ection 2 provides 

an a lternative depending upon the provisions con tained in t he 

articles of the company. If the artic les so requi re then the 

provis ions are the s ame as s ub section 1, but i f  the artic le s  

do not require the share s t o  be c ance lled then the boa rd o f  

directors may , either resolve that th ey d o  b e  can celled i n  

which case both authori zed and i s s ued c apital are reduced , 

or they may sell the shares at s uch time and price , and on 

such terms a s  they see fit . 

Under the provis ions of section 41 a corporation pur

chas ing its own shares is deemed to be an insider bot h  with 

respect to the p urchase and the resa le if they are he ld for 



resale . 

41. Corporation insider re purchase and resale of own shares 
Where .a corporation purchases its issued common shares under 
subsection. (2)  of section 39, accepts a donation of any of its shares 
under section 43, purchases any of its shares under section 100 or 
resells them, the corporation shall be deemed to be an inside� in 
respect of the purchase or resale, and sections 148 to 152 apply to 
the purchase or resale. 

2 3  

Section 4 2  deals with the problems o f  the enforceability 

o f  an agreement beb,reen the shareholder and the company for 

the c ompany to · p urchase its mvn shares when under the solvency 

provisions it may not be able to do s.o and provide s  that if 

it i s  performed it i s  valid s ubj ect to the provisions of 

s ec tion 13 5 (2 ) which permits an application to the co urt by 

a creditor or a shareholder at any time within two years o f  

the transaction . . In s uch an application the c o urt may ma ke 

an order ma king the shareholder 'tvhose shares were aquired · 

liable to the corporation j ointly and s everly with the d irectors . 

4 2 (b ) leaves the right to the shareholder to call for part 

performance up to the companies c apability of performing 

wi thin the solvency tes t .  

Under section 3 3  o f  the Act whe rever an is sued share 

the c ompany is c ancelled the is s ued capital is decreased by 

an amo unt depending on whether it was a par val ue sha:·e or 

a no par value share . The importance of this s tatement in 

the Act is that it brings into play sections 18 9 and 19 0 of 

the Act dealing with an amendment of articles and in partic u

lar s ection 19 0 ( 3 )  dealing with the decrease of c apital which 

is reprod uc ed below . 

tCfo (3) Decrease of capital.-Where the articles of amendment 
are to decrease the authorized or issued capital, the articles of 
amendment shall be accompanied by evidence that establishes to 
the satisfaction of the Minister that the corporation is not insolvent 
and that the decrease w ill not render the corporation insolvent, and 
if required by the l\Iinister, by evidence that establishes to hi� 
satisfaction that no creditors object to the amP.ndment. 



MAIN POINTS 

1 )  The Act contains no specific provis ion 
preventing a company from purchas ing 
all of its own shares . 

2 )  There are basic requirements with res 
pect t o  the price t o  b e  paid both for 
common and for spec ial shares . 

3 )  The methods used to purchase both 
common and preferred shares had been 
limited . 

4 )  The only test is the test of solvency , 
or the negative that the company c an
not do it if it isn ' t  solvent or i f  
the purchase would ma ke i t  inso lvent 9 

5 )  No shareholder approval is required . 
The dec is ion is that o f  the directors o 

6 )  No court approval i s  required . T he 
dec is ion is that o f  the Minister 
under section 1 9 0 ( 3 ) . 

7 )  The Act does attempt to deal with 
the problem of enforceability of a 
contract between a company and one 
of its shareholders to purchas e that 
share holders shares . 

8 )  The Act permits common shares whi ch 
have been purchased by the company 
to be resold by the company . 

42. Performance of agreement to purchase shares.-An agree
ment for the purchase by a corporation of its sha.::es under section 
39 is not invalid or unenforceable because of the possibility that the 
corporation may not be able to coraply ·with section 39, but such 
agreement is, 

(a) subject to subsection (2) of section 135, valid if per
formed ; and 

(b) if  not performed, va1 1tl  and enforceable to the extent the 
corporation is able to purchase its shares at the time for 
performance. 

2 4  



2 5  

ADDENDUM 

Secticn 9 8 (2 ) provides that where its own shares 

are purchased by a corporation under sub section ( 2 ) of sec 

tion 3 9  or under the dissenting s hareholder provisions or 

under the gift provis ions and are not cancel led , no person 

is entitled to receive a notice of or to· vote at meetings 

nor are they entitled to receive any d ividend or other distri

bution made in res pect of such shares until the shares are 

resold . 

THE· BRITISH' COLUMBIA ACT 

Section 2 5 6  spec ifically empowers a company to 

purchase its own shares by a resolution of its directors and 

if authori z ed by . its memorandum or articles . 

Company 
may redeem 
or purchase. 

253. Subject to sections 257 and 258, every company rnay, by res9lu
tion of its directors, 

(b) where it is so authorized by, and subject to any restriction in, 
its memorandum or articles, purchase any of its shares. 1973, 
c. 18, s. 256. 

Section 2 57 contains the solvency test and an add

itional provis ion that a presumably d i s s enting director can 

make an application to the court for a dec laration that the com� 

pany is in·so lvent . This provision has promptly been inserted 

in the Act because the obligations falling upon the d irec tors 

are so onerous and a dis senting director is therefore given 

the right to obj ect not only at the meeting but in more ef

fective terms to the company purchas ing its own shares .  

Redemption, 
purchase. or 
acquisition 
prohibited 
when 
insolvent. 

257. ( 1 )  No company shall redeem, purchase, or otherwise acquire 
any of its shares, if, at the time of the proposed redemption, purchase, or 
acquisition, the company is insolvent, or if the redemption, purchase, or 
acquisition would render the company insolvent. 

(2) Tbe Court may, on the application of a director of a company, 
declare that, in view of all the circumstances, the company is insolvent, 
or that the proposed redemption or purchase would render the company 
insolvent. 1973, c. 1 8, s. 257: 



2 6  

The Bri tish Columbia Act defines insolvency in thi s 

definition as fol lows : 

"insolvent" includes the inability of a company to pay its debts as 
they become due in the usual course of its business; 

Section 2 5 8  although somewhat curiously worded 

would s eem to mean that the company can only purchase its own 

shares through the medium of a s tock exchange or an o ffer to 

purchase pro rata addressed to every member . 

Shares to be 
purchased or 
redeemed 
pro rata. 

258. (1 ) Where a proposed purchase by a company of its shares is 
not to be made through a stock exchange, the company shall make its 
offer to purchase pro rata to every member who holds shares of the class 
or kind to be purchased. 

(2) Unless the memorandum or articles othe.rwise provide, where a 
company proposes to redeem some, but not all, of its shares of a par
ticular class or kind, the redemption shall be made pro rata among every 
member who holds shares of the class or kind to be redeemed. 

(3) This section does not apply to a purchase of shares under section 
228. 1973, c. 1 8, s. 258. 

Subsection (3 } refers to section 2 2 8  dealing with the dis s ent

ing shareholder and excepts the compulsory purchase by the 

c ompany from a dissenting shareho lder from the provis ions o f  

subsection ( 1 )  • 

Section 2 5 9  i s  explic it that the company may re

sell any share that it has repurchased . Section 4 0  referred 

to in that subsection is the premptive right which under the 

British Columbia Act is granted only to the shareholders o f  

a non reporting company . Section 2 6 0  explicitly states that 

a repurchase o f  its own shares by a company is not a reduction 

of either the author ized or is sued c apital . 



Company 
dcalina with shares. 

Not a reduction 
of capital. 

259. ( 1 )  Subject to section 40, a company may, unless the memo
randum or articles otherwise provide, issue any share that it has redeemed 
or sell any shares that it has purchased. 

(2) No company may vote any share that it has redeemed or pur
chased. 1 973, c. 1 8, s. 259. 

260. No redemption or purchase of shares under section 256 shall 
be deemed to reduce capital within the meaning of section 253 or to 
change the authorized capital of the company. 1973, c. 1 8, s. 260. 

2 7  

The definitiC'n of " ins irt er ;' con tained i n  the 0.efinition section 

of the Act specifically includes the corporation itself and 

every director or senior officer o f  a -corporation that is an 

ins ider . 

"insider of a corporation" means 
(a) any director or senior officer of the corporation or 

his associates; 
(b) any person who beneficially owns, directly or indi

rectly, shares of the corporation carrying more than ten per 
cent of the voting rights attached to all shares of the cor
poration entitled to vote for the time being outstanding, or 
his associate, but not including, in the case of a registrant, 
shares that have been acquired by him as underwriter in 
the course of a current distribution to the public of those 
shares; or 

(c) the corporation itself, 
and every director or senior officer of a corporation that is 

. itseJf an �ider of a corporation is an insider of the corporation; 

Section 2 6 2  of the Act , while not reproduced 

here , permits th� company to i s sue fractional shares and to 

purchase f ra ctional shares , with the provis ion that fractional 

shares when purchased must be combined into whole shares but 

they are avai lable for re-is sue under the above provisions . 

Reading the British Columbia Companies Act by it

self it would appear that a company purchasing its own 

shares could promptly trade them or sell them however section 
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( 2 )  ( 1) o f  the British Columbia Securities Act , the interpre

tation s ection , defines primary distribution to the pFblic 

to mean , interalia , 

SUMMARY 

"trade made by a company for the 
purpose of distributing to the 
public its previously i s s ued 
secur ities which it has purchased '' 

1 )  The B . C . Act does not contain any pro
vi s ion against a company purchas ing 
all of its own voting shares . 

2 )  The B . C . Act contains no statutory 
provision as to the price to be 
paid by the company for its shares . 

3 )  Under section 2 5 8  the B . C .  Act 
does limit the manner in which a 
company c an purchas e  its shares 
which can only be through a stock 
exchange or an offer to purchase 
pro rata to every shareholder . 

4 )  Substantially the s ame solvency 
test as is used in the British 
Co lumbia Act but " insolvent " 
is defined . 

5 )  No shareholder approval is nec
essary .  

6 }  No court approval i s  required 
nor is there any necess ity to 
satisfy anyonA . The Bri tish Col
umbia Act relies on the owners 
provis ions placed upon directors 
who do this and who adversly 
affect the rights o f  creditors 
or shareholders by so doing . 

7 )  The Act does not deal with the 
problem of enforc eability of an 
agreement between a company and 
its shareholder to purchase its 
own shares . 



8 )  Neither authori zed nor is sued 
capita l i s  d iminished and the 
companies Act itself does not 
prohibit trafficking in its own 
s hares but this is

· 
covered in 

·The Securities Act .  

9 ) S ection 2 5 9 ( 2 ) does contain a 
statutory provi s ion concerning 
a vote on a share purchased by 
a company . 

1 � ) There is no statutory provis ion 
dealing with a dividend on a 
share ?Urcha3ed by a companv ann 
held by th3 company . Presumably 
thi s  is left up to the genera l 
accounting principles . 
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Section 3 0  limits the circumstances in which a 

company may hold shares in itself or its holding c ompany 

too provis ions of sections 3 1  to 3 4 .  

Col'l)oration 
holding its 
own shares 

30. Except as provided in sections 31 to [ 
34, a corporation. shall not hold shares in 21 
itself or in its holding body corporate. · J I 

Sectio:!l 31 proviii�s  t�·:o exceptions to the provis i ons 

of section 3 0 , namely , i f  the company hold s  the shares in 

itself as a legal repres entative for someone else and has 

no beneficial interes t in them , or if it holds them by way o f  

security . for the purposes of a transaction entered into i t  

in the ordinary c ourse of business . It c annot however vote 

these shares unles s  it i s  acting as a bare trustee and unles s  

i t  has complied with the provisions o f  section 14 7 which pro

hibits voting of any share registered in one name but benef i 

cially owned by another and unles s  the pers on i n  whose name 

the shares are regi stered compl ies with the provisions of 

that section the main one being that he must forward finan

c ial statements , proxy circular etc . to the bene ficial owner 

promptly when he receives them . 



Exception 

Exception 

Voting 
shares 

31. (1 )  A corporation may in the 
capacity of a legal representative hold 
shares in itself or in its holding body cor
porate unless it or the holding body cor
porate or a subsidiary of either of them has 
a beneficial interest in the shares. 

(2) A corporation may hold shares in 
itself or in its holding body corporate by 
way of security for the purposes of a trans
action entered into by it in the · ordinary 
course of a business that includes the lend
ing of money. 

(3) A corporation holding shares in 
itself or ·in its holding body corporate shall 
not vote or permit those shares to be 
voted unless the corporation 

(a) holds the shares in the capacity of a 
legal ·representative ; and 
(b) has complied with section 147. 

sec t i on 3 2 , 

J t 
I 

Acquisition 
of corpora
tion's own 
shares 

32. (1 )  Subject to subsection (2) and 
to its articles, a corporation may purchase 
or otherwise acquire shares issued by it. 

Limitation (2) A corporation shall not make any 
payment to purchase or otherwise acquire 
shares issued by it if there are reasonable 
grounds for believing that 

(a) the corporation is, or would after the 
payment be, unable to pay its liabilities 
as they become due ;  or 1 
(b} the realizable value of the corpo
ration's assets would after the payment 
be less than the aggregate of its liabilities 
and stated capital of all classes. 

30 

permits a company to purchase its own shares with the identi 

c al , double barrelled , solvency test required for a reduction 

of capital . 



31 

Section 33 is a somewhat wierd piece of legis lative 

drafting s ince it appears to me that 33 ( 2 )  should probably 

have been a subsection of section 3 2 . However under 33 ( 2 }  

the company may purchase o r  acquire shares is sued by i t  unde r  

the d i s s enting shareholders section , namely sec tion 1 8 4  o r  t o  

comply with a n  order under section 2 3 4  which is a n  order o f  

a c ourt granted t o  a shareholder for relief against oppre s s ion .  

Apparently no s olvency test applies in the s e  c ases and the 

c ompany simply has to scrounge up the money s omewhere to do 

it . even if it means putting the company in a deficit position . 

S ection 3 3 ( 1) and 3 3 (3 ) , c ombined give the company 

a right to acquire its own shares for the reasons set out 

as A ,  B ,  and C in 33 (1} , subj ect to a slightly different 

solvency test . The current asset test remains the same but 

instead of the real i z able value of the corporations asset les s  

liabilities and stated c apital the test becomes reli zable 

value of the corporations as set less liabi lities and the 

amount required for the preference shares , in other words 

only a portion of the s tated capital . 

.Alternative 
acQuisition 
of corpora
tion's own 
shares 

33. ( 1 )  Notwithstanding subsection 32 
(2) , but subject to subsection (3) and to its 
articles, a corporation may purchase or 
otherwise acquire shares issued by it to 

Idem 

(a) settle or compromise a debt or claim 
asserted by or against the corporation ; 
(b) eliminate fractional shares ; or 
(c) fulfil the terms of a non-assignable 
agreement under which the corporation 
has an option or is obliged to purchase 
shares owned by a director, an officer 
or an employee of the corporation. 

I 
I 

(2) Notwithstanding subsection 32 (2) , a ,  
cm·poration may purchase or otherwise ac- • 
quire shares issued by it to / (a) satisfy the claim of a shareholder, 

who dissents under section 184; or 
(b) comply with an order under section 
234. 

Limitation (3) A corporation shall not make any 
payme�t to purchast or acquire under 35 
subsection ( 1 )  shares issued by it if there ' 
are reasonable grounds for believing that , 

(a) the corporation is, or would after the i 
payment be, unable to pay its liabilities i 
as they become due; or I (b) the realizable value of the corpora
tion's assets would after the payment be , 
less than the aggregate of its liabilities · 
and the amounts required for payment 
on a redemption or in a liquidation of , 
all shares the holders of which have the i 
right to be paid prior to the holders of

· 

the shares to be purchased or acquired. 

I 
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Under section 2 6 (1} the corporation is required to 

maintain a seperate stated capital account for each c lass and 

series of s hares is sued . 

Stated 
capital 
account 

26� (1) A corporation shall maintain a 
separate stated capital account for each 
class and series of shares issued, and the 
consideration received by the corporation 40 
for each share issued shall be added to the 
stated capital account maintained for the 
�hares of that class or series. 

Section 3 4  deals with the redemption of redeemable 

shares and has been covered previou s ly in our d iscussions 

regarding capital . 

Section 3 7  is reproduced in its entirety simply to 

show in one place the varyin.g adj ustments that may be made 

to the stated c apital ac count . For the purpos e  of this 

particular section of the paper . on c apitali z ation it is sec

tion 3 7  ( 5 )  and ( 6 )  which are of interest . I t  wil l  be noted 

that under section 3 7  ( 5 )  that when the company purchases 

its own shares except for the highly spec iali zed purposes in 

3 1 (1) and ( 2 } , tha t  the shares become part of the authori zed 

but unis sued capital . They would therefore be sub j ec t  to 

all other restrictions on a secondary i s sue with respect to 
prc.spectus qualification etc . 

Adjustment 
of stated 
capital 
account 

37. (1)  Upon a purchase, redemption 
or other acquisition by a corporation 
under section 32, 33, 34 or 184 or paragraph 
234 (3) {f) , of shares or fractions thereof 
issued by it, the corporation shall deduct 
from the stated capital account maintained 
for the class or series of shares purchased, 
redeemed or otherwise acquired an amount 
equal to the result obtained by multiplying 
the stated capital of the shares of that class j 
or series by the number of shares of that 
class or series or fraciions thereof pur
chased, redeemed or otherwise acquired, 
divided by the number of issued shares of 
that class or series immediately before the ; 
purchase, redemption or other acquisition. 

to the change to the stated capital ac
count maintained or to be maintained 
for the class or series of shares into 
which the shares have been changed. 

Cancellation (5 1 Shares m· fraction thereof i::;sucd 5 
o; restora- by a corporation and purchased, redeemed 
t1on of shares tl · · d b . h l o1· o 1ennse acqmrc y It s a I be can-

celled or, if the articles limit the number 
of authorized shares, shall be restored to 
the status of authorized but unissued 10 
shares. 

Exception (6) For the purposes of this section, a 
corporation holding shares in itself as per
mitted by subsections 31 {1) and (2) 
is deemed not to have purchased, re- . 
deemed or otherwise acquired such shares. 15� 



�djustment 
,£ stated 
al>ital 
Lccount 

Adjustment 
of stated 
capital 
account 

Adjustment 
of stated 
capital 
account 

Cnforce· 
.bility of 
on tract 

�urden of 
1roof 

(2) A corporation shall deduct the 
amount of a payment made by the corpora
tion to a shareholder under paragraph 
234(3) (g) from the stated capital account � 
maintained for the class or series of shares 
in respect of which the payment was 
made. 

(3) A corporation shall adjust its statro 
capital account or accounts in accordance � 
with any special resolution referred to in 
subsection 36 (2) . 

(4) Upon a change under section 167, 185 
or 234 of issued shares of a corporatien into 
shares of another class or series, the corpo- :: 
ration shall 

(a) deduct from the stated capital 
account maintained for the class or series 
of shares changed an amount equal 
to the result obtained by multiplying ::  
the stated capital of the shares of that 
class or series by the number of shares 
of that class or series changed, divided by 
the number of issued shares of that class 
or series immediately before the change ; 4 
and 
(b) add the result obtained under para
graph (a) and any additional considera
tion received by the corporation pursuant 

ChanRe 
of shares 

Effect of 
change of 
shares on 
number of 
unissued 
shares 

Repayment 

Acquisition 
and reissue 
of debt 
obligations 

3 3  

(7) Shares issued by a corporation and 
changed under section 167, 185 or 234 into 
shares of another class or series shall 'be
come issued shares of the class or series 
of shares into which the shares have been 20 
changed. 

(8) Where the articles limit the number 
of authorized shares of a class or series of 
shares of a corporation and issued shares 
of that class or series have become, pur- 25 
suant to subsection (7) , issued shares of 
another class or series, the number of un
issued shares of the first-mentioned class or 
series shall, unless the articles of amend
ment or reorganization othenvise provide, 30 
be increased by the number of shares . that, 
pursuant to subsection (7) , became shares 
of another class or seri�. · 

(9) Debt obligations i;sued by a corpora
tion are not redeemed by reason only that 35 
the .indebtedness evidenced by the debt 
obligations is repaid. 

( 10) Debt obligations issued by a cor
poration and purchased, redeemed or 
otherwise acquired by it may be cancelled 40 
or, subject to any applicable trust in
denture or other agreement, may be re
issued, pledged or hypothecated to secure 

I any obligation of the corporation then 
existing or thereafter incurred, and any 45 : 
such acquisition and reissue, pledge or hy
pothecation is not a cancellation of the 
debt obligations. 

Section 3 8  deals '"i th the enforcab i li ty of a contract 

between the shareholder and the company under which the com

pany is obl iged to purchas e its own shares . 

38. ( 1 )  A contract with a corporation 
pro,Tiding for the purchase of shares of the 
corporation is specifically enforceable 
against the corporation except to the ex
tent that the corporation cannot perform 
the contract without thereby being in 
breach of section 32 or 33. 

(2) In any action brought on a contract 
referred to in subsection ( 1 ) , the corpora
tion has the burden of proving that perfor
mance thereof is preYented by section 32 
or 33. 

Status of 
contracting 
party 

I . (3) Until the corporation has fully per- ! 
l ormed a contract referred to in subsection (1)_. the other party retains the status of a ela1man t entitled to be paid as soon as the corpor

.
atio!l is lawfully able to do so or, in a hq�Idat10n, to be ranked subordinate to the nghts of creditors but in priority to the shareholders. 
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Section 3 8 (1 } i s  what one would normally expect , but 3 8 ( 2 ) 

i s  an interesting s ection which does not occur in any of the 

other Acts in that it s hifts the burden of proof . Subsection 

3 defines the contracting shareholders status on a liquida

tion . 

Section 1 2 1  c ontains the definiti ons for the Ins ider 

Trading Part X of the Act . Subsection B o f  the definition of 

Insiders specifically inc ludes a corporation purchasing its 

own share s . 

COMMENTS 

Defi.ni tiona 

PART X 

INSIDER TRADING 

121. ( 1 )  In this Part, 
"distTibuting "distributing corporation" means a corpo-

til'I!?T&- ration, any of the issued securities of on 
which are or were part of a distribu
tion to the public and remain outstanding 
and are held by more than one person ; 

"insider" "insider" means, except in section 125, 
(a) a director or officer of a distribu� 1 
ting corporation, 

1 
(b) a distributing corporation that 1 
purchases or otherwise acquires, ex
cept under section 34, shares issued 
by it or by any of its affiliates, or · 
(c) a person who beneficially owns I 
or exercises control or direction over 1� 
more than ten per cent of the shares 1 
of a distributing corporation, exclud- i 
ing shares owned by an underwriter ! 
under an underwriting agreement ; 
while those shares are in the course 2� 
of a distribution to the public ; 1 

1 .  The Canada Corporations Act does 
not c ontain any provis ion against 
a company purchasing all of its 
own voting shares . 

2 .  There is no statutory provis i on 



as to the price to be paid by the 
company for its s hares . 

3 .  There is no limitation on the 
manner on whi ch the company may 
acquire its own shares . 

4 .  No shareholder approval i s  nec 
es sary .  

5 .  No court approval is required . 

6 .  Not only is there a more c ompre
hens ive solvency test there i s  a 
different solvency test used for 
different circumstances in which 
a c ompany purchases its own 
shares . 

7 .  The act does attempt to deal the 
problem of enforceability o f  a 
c ontract between a company and 
one of its shareholders , to pur
cha s e  its own shares .  

8 .  A��thori zed c apital is not dimin
ished but is sued c apital is and 
since there is not federal sec
urities act this would bring in
to play any of the provincial 
securities ac ts . 

9 .  The problem of a vote for a re
purchase share is dealt with more 
than adequate ly since not only is 
the share authori zed but unis sued 
but the c ompany specifically c an
not vote its share . 

10 . There is no statutory provis ion 
dealing with the payment o f  a 
dividend to a company holding 
its m.;n share but thi s would 
follow logic ally as a matter of 
law since the share is c lassed as 
authorized but uni ssued c apital � 
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