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�rtifici�l Ins��ination and Illegit�1acy 

The information supplied by two qynecologists in 

Alberta indicates that artificial inse:,1ination employinsr a 

donor has become to sol:le couples a desirable means of over�, 

coming childnesses (see Appendix). In 1 964 Dr. W. J. 

Jfinegold stated that 20,000 artificially inseminated babies 

were born each year ::1.nd that several hundred thousand A.T.D. 

children were living in the United States (Finegold, W. J. , 

Artificial Inse.-::>.ination, 1 9 64, Charles C. 'I'ho':-tas). T.-I one 

accepts the usual estimate that 10 per cent of couple3 9f 

childbearing age are infertile and that, of these, in half 

of the cases the husband is at fault, the possibilities of 

artificial insa�ination beco::te apparent. Yet:, v1e have; no 

legislation recognizing the procedure. 'I'he :.nc1�easir. · �-t 

for :A.I.D. indicates ·that the need for statu+-ory .�lar7ficr�·· 

tion of t:he co::TJlir:::ated i.:;.-:;·_:.:?."" involved in art.ificial inse:-1-

in:ttion. 'I'he purpose of this Ic1�'lorandum is to consider one 

of these issues in particular; namely the le· .. 

consensual A.I.D. children of a married couple. 

�;i:Ttus of 

First, it is necessary ·to set out ·the terms which 

will be used throug hout this p;:tper. A.rtif:Lcial inse::nination 

by a third party donor (A.I.D.) is a volunta.ry ;·'1ec1ica1 

technique used to achieve human conce·::•tior:. r·t: is used to 

overcozne proble�':ls of nale infertility aml co'.x,mnicabili ty 

of hereditary defects. Technically known as hete:colo:Jous 

inse'tlination, the process involves placing ·the spermatozoa 

of a usually anonymous donor into the reproductive organs 

of the fenale where it can then fertilize the ovum. (Kindre·-

gan1 State Pm-1er over Human Fertility and Individual I_,iberty, 

23 Hastings L. ,J. 1401, 140 9 (1 972)). If the spermatozoa 

of the husband is used the :;_)rocedure is called homologous 



ins��ination (A. 1.�.). This involves no legal questions 

since the child is considered the natural offspring of the 

CO'lple (In re Adoption of Anonymous, 74 Ylisc. 2d 9 9,. 100; 

345 N.Y.S. 2d 4 30, 4 31 (Sur. Ct. 1 973)). There is also 
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a variation of the technique in which sernen from the husband 

is added to the semen of the donor so that if conception 

occurs in cannot be said conclusively that the resulting 

child is not biologically a product of the couple. There� 

fore, only the position of children conceived by means of· 

the injection of semen from an anonymous donor and with the 

husband's consent will be considered. Since there are no 

reported Alberta decisions involving artificial insa�inationr 

the answer to the legitimacy question is a matter of pure 
speculation, and the courts could rule ei·ther \vay in the 

absence of controlling legislation. 

As long as the couple accept and continue to accept 

the child it will be considered to be ';theirs" due to the 

fact that secrecy is a very important element in L�e procedure 

and because the parents are reluctant to publicize their 

actions. Thus, only the couple and their doctor v1ill knov.; 

the true situation. As the Deparbuental Committee on H��an 

Insemination intimated in its Report (Cmnd. 1105), there are 

relatively few cases involving A.I.D. children, and such 

children might continu..:; to be registered at birth as the 

legitimate offspring of both parents a1:..d society and the lmv 

would never be the wiser. Hmvever, the child's s·tatus at 

la·,., remains the same whether or not it is ever officially 

established. Leaving the aside the question of v-1hether or 

not such an action (registration of A.I.D. child as your 

m·m) constitutes a fraud on society, the law v1ill have to 

face this question of legitimacy as the potential grounds 

for attacking the status of a child are nullerous; the r,1ost 

likely being divorce, custody, or support proceedings where 
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one parent seeks to prove that the husband i s  not in fac·t 

the father of  the c�i ld in order to gain the bene fit o f  or 

avoid so:·ne leg al obligation, or adoption proceeding s  v1here 

the mother \•Tants to avoid the father's consent, or i n  an 

a ttack on the A . I.9. child's inheritance rights by collateral 

heirs who would s tand to gain by having the child di splaced 

from the distr ibution scheme of  the husband's estate. 

In determining the s tatus of an A . I . D .  child the 

cour t will have relatively few• cases  to consider in which 

l egitimacy is the primary i s sue , although some courts have 

considered thi s i s sue in obiter dicta ( thes e wil l  be di s-

cussed s ubs equently in this paper) . As a r esult1 in a tt�npting 

to solve thi s  i s sue the courts may resort to es tablished rules 

which have developed from entirely di fferen·L cmLsiderations. 

Profes sor Dienes has s tated that bourts have g2nerally relied 

on tradi tional legal definitions in c ategories , and have 

s truggled 

"to fit . . . new conditions into thes e  pigeon
hol e s, clearly not cons tructed to encompas s 
the s i tuation . The natur al result i s  a 
hodge-podge of decisions with little con
s i s tency, a s trained logic at bes t  and 
l anguage ref lec ting emo tional r eactions o f  
the j udge rather than creative policy
formation. Such an evaluation would s eem 
dir8ctly al]_p licable to the j udicial response 
to  A.  I . E .  " 

{Diens , Ar tificial Donor Ins e�ination : Per spectives on 

Legal and Social Chang e ,  1 968 54 Iowa L. Rev. 253, 285). 

The cases  \vhich have cons idered this s ta·tus is sue are 

i�plicitly grounded on the doctrine of the preslimption of 

l egiti�acy. S o , it is not unlikely that an Alb er ta Court 

will atte..rnpt to solve the l egitimacy problem by resorting 

to the already es tabli shed common lav7 rules, as modi fied by 
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s ta tute, concerning l egitimacy. 

I have resort to the Institute's paper on Legitimacy 

to su.rnmarize the approach the Alber ta Court s  have taken oo;vi th 

respect to applying the rules of  l egitimacy. 

u Simply put, a child born or conceived 
in lawful wedlock is legitimate. Legitimacy 
is therefore a function o f  validity o f  
marriag e . . •  

The fact that a child is born or con
ceived o f  a lawful ly married ·woman does not 
foreclo s e  the ques tion o f  l egitimacy , although 
this child is prima facie legitimate if the 
husband has had oppor tunity for acce s s . Re-
butta l  o f  this presQmption o f  l egitimacy, a 
presumption of fact is difficult-- s o  much so  
that t.'"le adulterine ba s tard oo;va s  almost un
known at common lavv . . •  

The presumption c an be rebutted by 
evidence which exc lude s  a l l  doubt tha t  the 
husband could not be the father. It may b e  
( 1 )  factual evidence s howing that s exaal 

intercourse did not take place between the 
husband and wife during the possib l e  period 
( non- acces s )  , or (2) scientific evidence 

proving that in spite of  a cc e s s  the child 
could not have been f athered by the husband 
( e . g . , blood tests ) .  

The doctrine o f  the four seas  applied 
until 1811 . In �hat year , the Banbury 
P eerage case ruled as aQmis s ible in proof 
of non-acce s s  evidence satis fying the court 
that sexual intercour s e  did not t ake place . 
At common law neither husband nor wife 
could give evidence o f  non-a cc e s s  to bastardize 
the child (Rus sell v .  Rus sell , [1924] A . C .  
687) , but the rule has been r eversed by 
s tatute in Alberta (The Evidence Act, R . S.A .  
1970, c . l27, s . 2) . Every kind o f  evidence 
is nmv admis sible including evidenc e  o f, 
for exa.IP.ple the c onduct o f  husband and wife, 
the husband's impotence at the time of 
conc eption, admi s sions of  husband and ·wife 
prior to the action, and tes timony by the 



wife's para.cu.our (although he is no+; c:. com
pellable witness, The Evidence 1\cL 'z.S.A. 

1970, c.l27, s.8 {1). 

The onus of disproving the presu..rnption 
of legitimacy is on the person calling the 
legitimacy into question."2 

In applying t!1e presu.':lption of legitimacy the courts are 

faced w·i th t\vo opposing policy considerations. On the one 

hand, social stability and the integ-rity of th:::� family uni·t 

favour 3.pplication of the preslli-aption; on the other hand, 

there is the i::'1position of legal obligations u;_Jon a person 

who is not the biological father of the child. 
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Pursuant -to a strict application of the forer;;oin3 

rules the P�· I. D. child Hill probably held to be illegi tL late. 

Tl-·e court vJill apply the presuillption of legi t:Lnacy on ·the 

grounds that the child is born of a la\·lfull:t narried \vomar1 

and the husband has had the opportunity for ;.:..ccess. Hmvever r 

the court will allmv evidence to be led to shmv that the 

husband is not the biological father. Evidence ·that A. I. D. 

was performed 'vould probably be insufficien·t t.o render ·the 

child illegitirnate if it was not also shovm that procreation 

by the husband was impossible. ( T;;·m iv:portant issues in this 

area 3..rs; (1) vJhat is c·,:teant by i::'l�Jossibility? (a) complete 

absence of live sper:n; (b) sperm count below a cer-tain minimUJ.11 

level_; (c) psychological impossibility. (2) 'l'he s·tandard of 

proof which would be required.) It is likely th�t the husband 

agreed to the 'itlife' s inse::nination because of the e:{istence 

of factors--impotency, sterility, RH blood tor-· ,that <muld 

cons titute sufficient evidence to rebut the legitinacy pre

snEl.ption. Under this a pproach �-:heth:?r or not the husba!1d 

consented to the act is irr-o:t::l. terial. 'L'he clor.:>est analogy 

'.vould be thG si·tua·tion in which a husband conc;ents to his 

\vife' s adul-!::.erv. (:Sy -this analogy I a�n not ::;u-:;ses-ting th0.·t 



A.I.D. constitutes adultery.) Even though the husband has 

consented to the act the court will hold the child illegiti .. 

mate because t�e biological father is not the husband of 

the lav1fully \•led mother. 

The cases that have arisen deal with other legal 

problems and questions of public policy surrounding the use 

of artificial inssnination and the status of the child has 
. . 

only been dealt with in obiter dicta. Although all the 

decisions have been implicitly grounded on the preslliuption 
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of legitimacy they indicate alternative approaches an Alberta 

court will have to consider. 

The Ontario Suprertte Court appears to have been the 

first court to deal �.�7i th the question of the status of the 

child conceived ��rough A.I.D. In Orford v. Orford [1921] 

58 D. L.R. 251, 40 0.L.R. 15 a \•?o:nan sued her husband for 

support. He defended on the ground of adultery. The wife 

claimed that the child '"7as conceived by A.I.D. without the 

husband's consent during a period in which she vv-as separa·ted 

fro!:l her husband. The court held that the vlife had cornni tted 

conventional adultery and that J. •• I. D. had no·t taken place. 

By vJay of dictlli:l, ,Justice Orde sta'ced that A. I. D. �l'lould con'" 

sti tute adultery \·Jhere the husband's consent had not been 

obta�ned. He said: 

11 The essence of the offence of adultery 
consists, not in the moral ·turpitude of the 
act of se:.::ual intercourse, but in the volun� 
tary surrender to ano·t.her person of the 
reproductive powers or facilities of the 
guilty persons; and any sub�ission of those 
powers or facilities to the service or enjoy·
ment of any person other than the husband 
and >."life canes within the definition of 
'adultery'.113 



The judge aCLmitted that A.I. D. was a nev1 procedure which had 

never been considered by the courts and stated that even if 

it had never been previousJy declared to be adultery, then 

on grounds of public policy the courts should proceed to do 

so. 

In 1924, an English court maintained that \vhether 

or not the husband consented 1.vas immaterial and that A. I. D. 

·v1as unquestionnably an adulterous act. (Russell v. Russel� 
[1924] Appeal Cases 687.) This was a divorce case in vihich 

the -:vife, as in Orford, conceived during a period of non�· 

access and claimed the birth resulted fro:n A. I. D. 'The hus-· 

band \vas granted the divorce, the court holding that the 

v7ife had com.mi tted conventional adultery. Lord Dunedin, 
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?hi ter, declared A. I. D. to be an adulterous act, >vi th or 

'>vithout the consent of the other spouse. Russell differs 

fro� Orford in that the latter case stated that the husband's 

consent vmuld offset the adultery charge against the wife for 

conceiving through A. I.D. ( The Russell case was followed in 

Sapford v. Sapford (1954) 2 All E.R. 373.) 

The first case in the United States was Hosch v. 

Hosch (Unreported Cir. Ct., Cook Country, Ill, {1948)}. Again 

the husband was suing for divorce on the grounds of adultery. 

The v1ife defended by declaring that she had subrnit·ted to 

A.I.D. The court granted the divorce on the grounds of con-

ventional adultery. The court digressed and declared that 

A.I.D. without the consent of the husband would not be 

adultery. (Note: There is not attempt to reconcile this 

view with the dictu.:.--n in the Orford case, and the reasons for 

the contradiction >vere not discussed.) In 1954 the Superior 

Court of Cook Country, Illinois \vas faced vli th an identical 

situation (Doornbos v. Doornbos, T'Jo. 54 8.14981, Super. Ct., 

Cook Country, Ill, {1954)). The husband sought a divorce on 

the grounds of adultery. The wife had su�nitted to A.I.D. 



with the expre s s  cons ent o f  her husband , y e t  t he court held 

t h=:tt the wife had cor:l!ui tted adultery and t he chi l d  was i l ·

l e.Ji ti mate on ·the grounds that r egardl e s s  o f  \·lhet he r  or lJ.ot 

the husband cons ented, A . I . D. wa s contrary to publ i c  p o l i cy 

and good morals . 

11 Hetero logous artificial ins emination 
(when the s pe c i men s a�en is obtained fro m  

a t hi r d  par ty o r  donor ) with o r  wi t hout 
t he c ons ent o f  husband i s  c ontrary to 
public pol icy and good mo r al s ,  and con s t i 
tutes adult ery o n  the p ar t  o f  the mot her . 
A c hi ld so c onceived i s  not a c hi ld born i n  
wedlock and therefore illegiti mate. As s uc h  
i t  i s  t he child o f  the mot he r  and t he f a t he r  
ha s n o  right o r  intere s t  born in said c hild. 

Ho mologous arti fical ins e mination {when 
t he s peci men of s e men used is obtained fro m  
the husband o f  t he woman j  i s  not c on·tra ry to 
publ i c  policy and good mora l s ,  and does not 
pre s ent a ny dif ficulty from the lega l  point 
of vi ew." 4 

{Note: T hi s  c a s e  contradicts Ho s c h  v. Ho s c h. )  
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T here have a l s o  been c a s es in whi c h  t he s tatus o f  

A.I .D .  ha s been cons i dered w here t he pri mary i s s ue i s  not 

adultery. In 1948 a lower c ourt in Ne w· York dea l t  wit h  an 

A.I .D. c hi ld whi c h  had been conc eived •;-;it h  t he cons ent o f  t he 

husband (Strnad v. �trna d 190 Mi s e. �86, 78 N.Y.S. 2d 390 
(Super . Ct. 1948)). The husband wa s s ee king visi t at ion ri ghts 

and the wi fe a ttempted to d eny the husband suc h r i g hts on t he 

gro und that he wa s not t he bio logical fathe r  bec a us e  t he 

c hild had been conceived t hroug h  cons ensual A.I. D .  The court 

held the c hild wa s l e gi ti mate s ince t he hus ba nd consented. 

T he Cour t declared hi s cons ent to be tanta mount to "potentia l 

adoption " or " s e mi -adoption'' o f  the c hild; ·thus , t he husband 

wa s granted right s  at least c omparable to t ho se of a f o ster 

parent and per haps even the r ig hts o f  a natural par e nt. 



Hmvever, the Suprene Court of King s County r Ne w· Yor k, 

departed from the Strnad posi ti on in Gur s ky v. Gur skyf 39 

Mise. 2d 1083, 242 ::'J.Y.S. 2d 406 {Supr. Ct. 1963) . Her 12 o.n 

a ction broug ht by a husband for annul l ment and s eparatio n. 

During t he marriag e a c hi l d  ·wa s born to t he vli fe through 

A.I.D. with t ne 'i.vri tten cons ent o f  the husband who a l s o  

a s s Q�ed a l l  r esponsibility f o r  c o s ts and medical b i ll s .  T he 

Judg e d i s mi s s ed Strnad a s  dictu� and f o l lo wed s trict c o �rron 

l a \¥ principles rega ::::-ding c hi l dr en born outs i de o f  t he r1ar 

r i ag e .  Since tne fat her of t:tl.e c hild \va s  not t he husband 

of the rJo t he r  t he c hi ld was ill egi timate. He re the court 

a l l uded to the Doornbos decision in support o f  i t s  ver di ct. 
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The Cour t decl a r ed that t here wa s a " deeply i mbedded:' l e gal 

conc ept t hat a c hi ld who s e  fa ther i s  not t he husband o f  his 

mo t he r  i s  i ll e gitina·te and no ted the di s incl ination o f  ·the 

legis l ature to l e gi ti ma te A. I .  D .  c hildr en and i t s  umvilLLng 

ness the app l i ca ti on of t he his tor ical concept of i l l e giti11Jacy. 

T he Cour t ::tppears to have found t he husband l i able ei ther on 

the bas i s  o f  an i 1:tplied contract v1her eby !1rs. Gur sky1 s sub-

mis s i on to t he ins e ..":lination \'la s induced by hi s e xpress pe:no.is-

sion, or whether the husband ' s  c ons ent created a for m of 

e quitab l e  e s toppel to hi s den i a l  o f  a du·ty to s upport the 

c hild. T he s e r.:d-a doption t heory i n  Strnad was re j ected on 

the ground ·tha t i t  \•Ta s an a tte.�p t to contravene t he e xis ting 

adoption statute. T he follov;ing year , Gur§_ky_ was cited with 

approval i n  Anonymo us v. An:?nymo us ,  41 f·lis c. 2d 886, 246 N.Y.S. 

2d 835 (Supe r. Ct. 1964) . 

I n  1968 the Cal i f ornia Supre:Tte (�ourt hel d.  t.hat t:he 

husband \vas the l a 1;-7ful fat her o f  a d epe ndant chi l d  born o f  

cons ens ua l  A. I .D .  and tha t  the t erm " f ather" as used in t.he 

pena l s tatute "\·las no t l i mited to a biol ogi cal or natural 

fathe r  (People v. Sor enson 437 P. 2d 495. 66 Cal . Rptr. 7 

(1968) ). T he defendant husband had 7  bv a \vri.t.ten aqrec�1CJYt - -
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cons ented to the arti fic ial ins emination o f  hi s wife by a 

third p arty donor a fter fifteen y e a r s  o f  c hi ld l e s s  marri a ge 

a nd he wa s named on the bir th cer ti fi c a te a s  the fa ther . 

Af ter a sub s e quent divorce the wi f e  became ill and unab l e  

to work and the D i s trict Attorney d B�and ed c hi ld suppor t 

p ayr�1ents fro m the defendant ·who p l ea ded tha t he v.Jas n ot the 

f ather of the c hi ld .  In the dictma p ortion of the deci s ion, 

the Cour t s a id about ar ti f i c i a l  ins eminati on in general: 

11 It has been sugges ted the doc tor and 
wife co ��i tted adul tery by the proc e s s  of 
a rtific i al ins e�i nation. Sinc e the doc tor 
may be a wo man, or the husb and hi ms e l f  may 
ad minis ter the ins e minati on by a syringe ,  
thi s i s  patently absurdi to cons i der i t  an 
act of adultery, v1i th the donor, \·7ho a t  the 
ti D.e of ins Bllina tion may be a tho usand 
m i l e s  a wa y  o r  may even b e  d ead , i s  equally 
absur d .  11 5 

T he Cour t s ta ted that the public p o l i cy o f  Cal i fo rnia favours 

l e gi ti ma tion and no public purp o s e  would be s erved by s ti gma

ti zing suc h a consensual c hi ld a s  i l l e gi ti ma te . In hol ding 

tha t  a c on s ensua l  A.I.D. c hi ld is l egi ti ma te the Cour t 

s ta ted that l e giti macy i s  a s ta tu s  whi c h  may e xi s t  desp i te 

the f ac t that the husband i s  not the natural fa ther o f  the 

c hi ld .  T hi s  c a s e  also s e ts for th the d o c trine of equi tabl e 

estoppe l -- tha t  a man \vho par tic i p a te s  in hi s \•li fe' s dec i sion 

to und er go arti f i c ial ins e..-rnina ti o n  in the hope that a c hi ld 

wil be born--a c hi ld who m he expec ts to nuture a s  hi s own-

is es topped from d i s c l a i ming r e spons ibi l i ty to ward tha t 

c hild . 

" [A] r ea s on able man who ,  becau s e  of hi s 
inab i l i ty to procr e a te ,  actively par ti 
c ipate s  and cons ents to hi s wife's 
ar ti f i c i al ins a�ina tion in the hope tha t 
a c hi ld wi ll be produc ed w ho m  they wi l l  
treat a s  their o v;n, knmvs that suc h 



behaviour c arries with it the l egal 
responsibil i ties of fatherhood and 
criminal respons ibility for :.;.on·· 
support . 11 6 

l l  

Thi s  doctrine was s ·tated with approval In r e  .:0-doption o f  

Anonymous , 74 Nis c .  2d .99, 345 N . Y.S. 2d 430 (Supr . Ct . 1 9 73). 

Here it  was held that a child born o f  con s ensual A . I . D. 

during a valid marriag e  i s  a l eg i timate child entitled to 

the rights and privil eges o f  a naturally c onceived child o f  

the Sfu�e marri ag e. The father o f  such a child i s  therefor e  

the "parent11 whose cons ent i s  a prerequis i te to the adoption 

of such child by another . The Court with approva l  from 

Sor enson: 

" ·Nor are we persuaded that the concept 
of legit�uacy d emands that the child be 
the actual offspring o f  the husband o f  the 
mother and if s emen of some other male i s  
util ized the resul ting child i s  i l l egiti
mate .  (P. 103 . ) n 7 

The Cour t  in In re  Adoption of Anonymous r elied principally 

upon Sorenson to reach i ts holding o f  legitimacy, not only 

because it  'iva s  the mos t  recent dec i sion but also because i t  

i s  the only r epor ted deci sion of  an appel l at e  court. It 

rej ected Gur sky a s  not persua sive and a s  "the only published 

decision which flatly holds tha·t A. I .  D. childr en are ille .. ;ri ti

ma te . "  

The s e  cases ind icate the gr adual change in the law's 

respons e to ar ti ficial inse�ination . Hi th r espect to the 

i s s ue o f  ·whether or not c ons ensual A.I.D. con s titutes 

adultery the pre s ent posi tion appears to be contrary to 

that of Or ford; Rus s ell;: and more in line wi t.h Sorenso�. 

Black's Dictionary, fourth edi tion, defines adultery as 

"voluntary sexual inter cour se of a married person 1..-d th a 



p erson other t..'"lan t::,.e offender 1 s husband or wife . 11 This is 

the normal usage o f  the word e.1nployed by mos t matrimonial 

s tatutes and connotates phys ical proximity and penetration 

o f  t..�e f e.-:1ale s exual organ by the ma le s exual organ . \··Jith 

regard to the legitimacy ques tion the trend appears to be 
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in favour of legitinizing the child . S trnad and Gursky 

indicate sL."TTi la r  approaches in that they.hold that a cons ent

ing husband >vas al lowed { S trnad) and was liable (Gursky) for 

the responsibilities o f  a natural paren t .  Hmvever , thes e 

two c as es did agree as to the s tatus o f  the chi ld . In 

Sorenson the Court looked for the "l awful father" and held 

that for the purpose o f  the suppor t s tatute in ques tion the 

consenting husband v1as the l egal father o f  the chi ld . In� 

Adoption of Anonymous case is similar in that the A.I . D. 

child \vas declared to be leg i ti1nate and the cons enting husband 

was the "par ent'' \vhos e consent \vas needed for ·the adoption 

proc eedings . California and New York ,  as well as a few other 

s tates have reached the s ame decision on the s tatus of the 

A . I . D .  child by s tatute (see Appendix). At the pres ent 

time there have been no c as es concerning A.I.D . children in 

which thes e statutes have fal len under c onsiderati on . (This 

might indicate that the legal proble.�s involved in A. I . D. 

can be solved through an appropriate statute.) 

In 1960 t..l'le DepartiTiental Com..sit·tee on Huuar:1 !\.rtifi·· 

cial Ins emination comple ted its Report { commonly known as the 

Fevershat"1l Report) . This Report analyzes the problems r both 

legal and otherwis e, in the area of arti ficial insemination. 

The Report conc luded that A . I.D. children were ill egitj_mate. 

The obj ect of A . I.D. is to produce a child and the Committee 

felt that to give such a child the s tatus of legitirnacy vwuld 

amount to offic i al encourag e.uent to the practise o f  i\... I. D .  

The Conrrti tt ee concluded that it was not in the interest. of 

the child to be conceived in such a manner and consequently 



w·ould not support a proposal or that might encourage the 

practice. In reaching this conclus ion the Comn1ittee 

reasoned : 

" We recogniz e  that the l aw on legitimacy 
has during the last  thirty--five year s twic e  
been modi fied to b e  legitimated who would 
otherwi s e  be i llegi timate . But the change s  
brought about by the Leg i ti�acy Acts of  1 926 
and 1 95 9  merely made i t  pos s ible for children 
to b e  born to a man and \voman \vho \·Tere not 
a t  the time of birth married to each other 
and \vho l ater married , or whos e  marriag e  was 
voi d, to become the • . .  l egitirna ted children 
of that man and woman . To make A . I . D . child
r en legitL�ate would b e  an entirely new 
departur e . They would b e  the only class  of  
legi timate children not related in blood to 
the mother's husband . It is true they 'ivould 
have become legitL�ate i f  a propos ed new 
c laus e had been added to the Legitimacy Bill 
of  1 95 9, whereby 'any c hild born to a married 
woman , and accepted a s  one of the fanily by 
her hUSband I 1 \V'OUld have been d ee_rned tO be a 
child o f  the marriag e . But thi s  claus e was 
wi thdr a;;vn after a short d ebate and '\ve have 
no reason to suppo se that opinion in Parlia
ment or in the country would in g eneral, be 
in f avour of  so far reaching a chang e  in the 
concep t  of l egitimacy . Nor do we our s elve s  
consider that such a c hange vmuld b e  j usti
fied in the interes ts of  A. I . D. chi ldr en 
alone . . .  The simple que stion of principle i s  
whether a child may beco!TI.e the legitimate 
i ss ue o f  tho se \vho are not his natural 
parents . . .  It would be the introduction of a 
new concept 'i7hich alter s the rtleaning o f  
parentage .  Rights may be given to adopted 
or A. I . D. children but that cannot r1ake the!-n 
the offspring o f  the mother ' s  marriage . The 
words may be alter ed, but the facts cannot 
be . What is suggested i s  a new meaning of 
the term legitiraate . Hither to extensi ons of 
the meaning have still left intact the 
requirement that a legitimate child i s  a 
child born of parents who v1ere or 'ivho have 
become married or who have gone through a 
c eremony of marri age . There ar2 b\70 require
ments, parentage and marri ag e .  The change 
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proposed {to legi t.LTfla te A. I. D .  children) 
i s  one which would alter not only the 
s tatus of the A . I . D. child , buL also that 
o f  all children now described a s  legitimate , 
s ince the marriag e  o f  their father and 
mother "\'TOuld no long er b e  neces sary for 
the s tatus they now enj oy . "8 
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I t  i s  diff icult to predict the decision o f  an 

Alberta Court On the s tatus of an· A.I . D .  child . Ar tific ia l  

ins aTflination i s  a subj ect that touche s  upon e thical, socio� 

logical , religi ous , and p sychological values the reby causing 

var ied reactions . Past cases are o f  l i ttle a id in predicting 

a court's decision exc ept to the extent that they indicate 

alternative approaches .  The abs ence of l�gi s lation in the 

area (only six s tates ) results in no guide lines to whi ch a 

judge can refe:>:" in arr iving at a d ec is ion and opens the v1ay 

for a j udgment bas ed on the personal b e�ief o f  the individual. 

I f  the manner in whi ch the law has p:;:eviously net 

d evelopments in s cience is any indication, the child will be 

held to be i llegitimate. In 1953 a lawyer addres s ed the 

Firs t  World Congr e s s  on Fertility and S ter ility held in 

New York Ci ty. He s tated that: 

" • . .  t.h.e experienc e o f  the ages  has shown that 
the l:1w decl ines to be pre c ipitated or even 
has tened into what it f ears may be a pre
mature decision . 119 

He continued by indicating that as in all other scientific 

achievements , the la1v1 s respons e to ar tificial ins emina·tion 

has been and \vil l  be ''P erfect horror:; skeptici s:n; cur iousity; 

and then acceptance . n  I t  mus t  be r emembered that practical ly 

speaking A.I.D . has no t been judicially considered in Canada . 

I t  is submitted that 9r ford v .  Orf ord is of doubtful aui:hori ty 

because: 
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(1) the remarks on artificial ins emination are obiter d icta ____ > c <  

(2) the c as e  was decided in 1921  and s ince then society's 

social and moral values have undoubtedly chang edi (3) s tate

ments made by the j udge are bas ed on a definition of  

adultery that i s  open to criticism . It  i s  r espectfully 

s ubmitted that have initial ly having no corr�.on l aw case 

authority; and having United States ca s e  author ity which 

shows a trend of rever s al , c onflic t , and dicta; and , the 

fact tha t the legi slature ha s not s een fi t to legislate vlith 

respect to A . I . D .  children or to modify the application of 

the presumption of legitimacy; an Alber ta Court, fac ed with 

the deci s ion conc erning the s tatus of an A . I.D . child will 

a ttempt to pro c eed under the rules  o f  l eg i tima cy . ThereforeF 

i t  will employ the s trict com."lon la\v principl e  ( a s  modified 

by s tatute )  to decide an i s sue which the common la·w could 

n ever envi s ion. On this bas i s  the Court \•7ill apply the 

presumpt ion of  legitimacy . Hmvever 1 the child �/vould be 

declared i llegitimate after evidenc e  had been s ucces sfull�, 

in:t.roduc ed to prove that artifical ins emina tion had been 

utilized and that the child involved was not in fact the 

chi ld of its mother ' s  husband. 

On D."le other hand , the Court might sustain the 

presumption of legitimacy by advocating its pol icy of pro·� 
tecting innoc ent children and s tabili zing fa11·' J y. :r�elation" 

ships ( Strn�di Sorenson; In re Adoption of  Anonvmous). If 

the Cour t were to adopt thi s attitude the c ons ent of  the 

husband \vould become more s igni ficant. In nos t  of the cases 

which a cted on a s trict application o f  the rules o f  l e']it:ir:tacy 

the Court s felt tha t the cons ent of the husband �-.ras iilunaterial 

{poornbos v. Doornbos; in Gursky the c onsent of ·the husband 

was impor tant with respect to the husband ' s  liability, not 

with respect to the child's status ) .  The cases in which the Court hi 

held the child to be legitimat e  have foc·used on the husb"1nd' s 
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cons ent. The latest approach appears to be that the husband's 

consent constitutes an equitable estoppel, ?eopl� v .  S ore�son; 

In_ re Adoption of  Anonymou� { this  i s  different from S trna.d 

in -r.vhich the husband's consent constituted "potential adop..;.., 

tion" or 11 s e!'li-adoption") . Here the Court ;,·muld apply the 

presl..L'ilption of legitimacy and would not allmv the husband 

to r ebut the presTh�ption on the ba s i s  that he is es topped 

from d enying that the child is not his. 

" When a husband cons ents to the artifi ;. 
cial ins&uination o f  hi s wi fe b ecaus e o f  his 
own physical or p sychological inadequac i es 
but permits hi s name to be listed on the 
birth c ertificate a s  the fa the:r , it  \vould 
s e a� that a presuuption of l egitin1acy born 
of the r ecognition that it is neces sary to 
remove from children the stigma of illeg i ti
macy, should operate as an es toppel agains t 
both a wife and husband contrayaning or 
contradicting his parenthood . "  

{ Bi s kind, Leaitiillacv of A Child Born by Artificial Ins emina

tion , s. J. Fami ly L. , 39, 43 ( 19 6 5 ) ) .  

I t  should b e  nbted that i t  i s  doubtful that a deci

sion going one way or another on the s tatus of an A.I.D. 

child would es tablish an acros s-the-board rule of law that 

all A . I. D . children are i ll8gi timate SQnc e so many variables 

{ for example whether the donor and husband ' s  blood types 

were ma tched ) are pre s ent in ea ch cas e .  Probably the pre

s umption of legitimacy will control in each case until the 

child's l egitimacy were challenged, ·and this iss ue would 

then b e  resolved on a case-by-ca s e  basis. 



ISSUES TO BE CONSIDERED WHEN 

FO?.J.1ULATI NG A POLICY ON A. I .  D .  
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From the cases which have consider ed A.I . D. it i s  

obvious that the trend of  conflict, r eversal and dicta should 

end and as so�e courts have stated the policies to be followed 

in this area should come from the legis lature . Thereforer 

the purpo s e  of this s ection of the meworand� i s  to set ou� 

some of the numerous i s sues whic h  mus-t b e  cons idered •,vhen 

formulat ing such a policy . 

I ssue : What are the probleus resulting from the present, 

unc ertain position of the la:.v vrith r egard to A. I . D. ?  

{ a )  Uncertainty over whether the resul-ting chi ld i s  

l eg itLtl.ate or illegitimat e .  

(b)  Secrecy is an important el�t1.ent in the practice. 

I .  The s ecrecy element pr events the gathering a nd 

r epor ting and scientific s tudy o f  the b�sic information neces-

sary for a proper judgment upon the extent and consequence s  

o f  the practic e .  

I I . Research interests and soc ial interests require 

that public records be reliable; exampl e  :;nos ·t genetic couns el

ling is  conduc ted on the a s sumption that repu·ted parents and 

grandparents are g enetic parents and grandparents, i f  that 

as sllitl.ption cannot safely be 7:1ade, prediction becomes the rnore 

unc ertain and the consequences of erroneous p::-ediction c ould 

be s erious. 

III. Because of secrecy the ::tc·tual :relSl.tiom::hip i s  

unknown . Therefore studies of genetics . linea;:e, ;--urth:::-opo logy, 



and related fields are sub jected to the possibility of 

s erious error due to inaccuracies cau s ed by fal sification 

of official docu;-rrents relating to birth, 1:1edical his tory: 

and death of the A.I . D . child and his "fathe r" . 

IV . S ecrecy means that the praci.:i·r.ioner , husband 

and \vife ,  and the donor conspire together to deceive the 

c�ild and society as to the child's true parentage and h i s  

g ene tic identity . 
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(c) Places pres sure on the family unit�-�husband and 

wife not sure o f  the legal posi tion o f  the chi ld 

and afraid that their "s ecre t" will be discovered. 

{d)  Uncer tainty over the doctor's position . I t  i s  

unlikely that the act constitutes 2.dultery, but 

if a Court \·1ere to disapprove o f  A. I. D. the 

prac titioner may be penaliz ed; and, even if the 

court s  \•lere to accept A .  I .  D .  the court.s may s till 

find the doctor liable for failing to carry out 

certain responsibilities {what would cons titute 

negligence? ) .  

{ e )  When the doctor signs the birth certificate doe s  

h e  commit perjury or any other offens e by at·tri·

buting paternity to the husband . 

( f )  If the biological father becomes known t o  the child, 

can the child go against his estate? 



(g ) Can the biological father, if h e  discovers the 

identity of the chi ld, s ue for custody of thi s  

child ? 
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(h) Pos s ibility of  incestuous Barriag e s  because o f  

fals i fication o f  records i n  actual family r elation

ships . 

Conclus ion : The legislature should e s tabli s h  a policy on 

artificia l  insaTtination by a third party.donor . 

I ssue: Should A. I. D. be accepted or outlawed? 

Objec tions to Aid 

(a)  · Society ha s ahvays been aga inst the �..:tra-mari·tal 

bir th of a child . There could be a s imilar reaction 

to A. I . D. 

{b)  Religious views : The Catholic Church is definitely 

agains t  A. I. D. The Protestants and ,Jevls have no 

one authoritative body whi ch e spou s es t."he offic ial 

attitude as does the Catholic Church. Therefore, 

various sects in bo·th the Pro·tes tant and ,Te-,;vis h  

religions have both accepted and J:eject.ed A. leD. 

( s ee Appendix ) . 

( c )  P opula tion exp lo sion--given the pres ent p opulation 

cr i s es and g iven the exi s tence of ho::'leless children.

to accept a technique which allows otherwis e child-

les s  couples to bring children in·to the world is a 

practice which should be di s couraged {to determine 

the strength of  this argu.rnent one would have to 



determine if there i s  any corr elation between 

ex is ting A . I . D .  s tatutes and their influence upon 

birth rates in the s ix s tates tha t inacted legi s-· 

lation) . 
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{d) Affect on l,doption--A . I.D . i s  an alternative to 

adoption , thus decreas ing the potential adoptive 

parent s. {it should be noted that available statistics 

on proble-:.1s with adoption include children w·ho are 

hard to place bec au s e  of race, age; or physical 

defects. Such children are difficult to place 

regardless of the availability of A . I . D. a s  a n  

alternative t o  adoption . Also , there should b e  a 

check on the s tatis tics o f  the percentage of  

couples who are childle s s  as  a result o f  physical 

disabilities a ttributable to the wife) . 

( e) Biological cons equences  o f  A . I . D.--pos s ibili ty that 

the children born might be in s o:ne \Jay defec tive. 

{f) So far a s  br eeding for des ired characteristi c s  g o e s  

agains t that degree o f  r andomne s s  and diversi fica

t ion which the evolutionary process itself require s, 

i t  would call for rej ection on genetic grounds as  

well. �edawar, P. B .  ( 19 69 ) The Genetic. Impro��

ment o f  l'-'ian, Aus tralas ian Annals of Medicine 4, 

317 -320 . 

( g) Ancestral tradition and pride are important to many 

f amilies .  

{h) Falsification of  birth r eg i s tration . 

{i) P sychological effec t on the family: 



(i ) Psychological effect on the fa�ily: 
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(i) Husband may feel inferiority i f  the child is 

superior to him either physically or raentally . 

{ i i )  Husband may adapt hi�nself badly to his adopt

ive fatherhood as the constant prescence o f  

��e child may prove a s  r��inder o f  his sexual 

incompetence . 

(iii ) a natural attachment to the donor by the wife 

may effect the wife to the extent that she may 

turn away from her husband. 

(iv) a superior child may be a constant reninder 

to the wife o f  her husband ' s  inadequacies . 

(v)  the husband may feel outside of the family 

because of the special r elc.tionship betvreen 

the child, wife and donor; the husband nay feel 

he dicn't participate. 

(vi )  should the infant exhibit physical or mental 

deformities the wif e  may blame her husband 

b ecause it was his infertility that obliged her 

to seek an anon�ous donor . 

{vii) the psychological and emotional makeup of 

people may change (a comparison may be made 

here of people who undertake a vasectomy 

operation and then experience psychological 

and emotional dif ficultie s after the operation}� 
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Rea s ons for Acc eptance of A . I.D . 

( a) Divorce rate is higher in barren marriages. Allow

ing A . I . D .  might decrea s e  the divorce rate. {Fine

gold, p ag e  88�) 

(b) Some s tudies  have shovm that couples with offspring 

l ive longer and are physically and mentally bett er 

off . {Finegold , page 88 . )  

( c) I t  i s  argued that A . I. D .  i s  therapeutic becaus e 

it i s  "cure" for childlessnes si i t  bring s  happiness 

to the marriag e . 

( d) The couples 'i.vho ask for A .  I .  D .  have thought very 

carefully . They will be r espons ible parents; 

probably much mor e so ·t:han mu.ny of  the couples who 

nave a hign percentag e  of unpl anned and unwant:ed 

pregnancies (page 32 o f  Law and Ethics). 

( e) I t  ha s been shmvn that the changes in development 

in the h�uan f�ua le a s  a r esult o f  pregnancy and 

birth have a hormonal and thus a physiological 

bas i s . The desir e  for such condi tions and d evelop

ment therefor e  cannot b e  s aid to be a merely a 

socially conditioned desire for something good--

thi s  may l ead to a more adequate mothr-�child 

attachment and thus is the basi s  for a network o f  

far-ranging social links . Such a ful fi lL�ent of  

human fa�al e na ture i s  a val id objective for 

social effort , because g iven its basic quali t¥ 

it might b e  cons idered as a claim to basic human 

fulfillment l ike the c laims to education, decent 

housing, health care , etc. (page 3 2, Law and 

Ethic s ) . 
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{f)  A. I. D. chi ldren show no increase in nee-natal 

mortality or in congenital defects, Fe\v follmv�up 

studies o f  later development have been done, p er-

haps becaus e doctors do not \vant t o  r isk r eveal ing 

that t.he c hildren have not been conceived norma lly. 

However , one such study found that the physicnl 

and m ental development was in no \vay inferior t o  

a SLuil ar control s er i es; inde ed, i n  I . Q .  which is 

strongly a ffected by the fa�ily enviroThuent, they 

significantly exc eeded the control lev el. (Iizuka, 

R. , Sawada, Y. , Nishina, N. and Ohi, M. {19 68) . 

The Physical and Mental D ev elopment of Children 

Born Following Artific ia l  Inseminatien, International 

Journal of Ferti lity 13 , 24-32. ) 

(g) Some effort should be mad e  to b1prove the quality 

o f  the h'u_�an rac e by the us e o f  A . •  I. D. (Muller r 

H. J. ( 19 63) G enetical Progr ess by Voluntarily 

Conducted G erminal Choic e in Nan and His Futur e  

{Ciba Founda-tion Synposium) (Wols·tenholme, G. : 

edition) , Churchil l, London . )  

(h) A . I . D. is preferrable over adoption for the follow-

ing reasons : 

(i ) about two tbirds of adopted babie s  are born to 

UThTtarried mothers and about one third are fro� 

famil i es \vher e  the child is not '\7ant ed. It is 

believed that the genetic background of thes e 

children is g enerally bad. 

(i i )  the A.I.D . child is biolo�dcally 50per cm1t 

the couole' s own. 
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{ii i )  adoption involves complicat ed legal machinery 

involving social i.vorkers, la't1yers and doctors. In 

A.I.D. the proce s s  is a secret between the couple 

and the physician . 

(iv) the husband ' s  infertility i s  a s ecre t  in 

artificial inse�ination . To his friend s , the 

husband has finally impregnated his wife . Thi s  

i s  a remarkable 11lift11 to an impotent or s terile 

male . 

{v)  in artificial ins emination the chi ld i s  never 

told . In adoption , however ,  the child mus t  b e  

informed . The 8i"'Uotional shock to many of the se 

children is too well-known . 

(vi )  the husband and wife are part of the concep-tion, 

the prenatal period , the d elivery and the baby ' s 

early d ays . In adoption, the family usually i s  

not granted the infant until he i s  s everal month s  

old although thi s  i s  now changing . 

{vii ) scarcity of adoptable children has crea ted 

a black ::aarket in babi e s . Notwi thstanding warnings 

by reliable agencies and physicians, c ouples  pay 

exce s s ive prices in order to "buy" infants \vhos e  

backgrounds are poorly inve s tigated. 

(viii)  in artific ial insemination the child ' s  

physical appearanc e  matches that of the fmaily . 

This i s  not always the case  in adoption . 

( ix )  no :natter how legal the proceedings, the 

adopting parents s ubconsciously fea:tZ·the sudden 

appearance of the natural mother. 
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(x ) in artificial insamination'since the material 

is the same, ther e  is some r esemblence of homo·· 

geneity among the s everal offspring. In adoption, 

the various children may be di s similar phys ically 

and arnotionally. 

{xi )  in artificial ins emination the craving for 

"carrying-with-child" is sati s fied. This, o f  

cours e, i s  not true i n  the case of adoption. 

(i) Conc ealment of husband's infertility. 

(j ) Outlawing A . I.D . wil l  merely drive it underground. 

General Po licv Considerations: 

{a) Becaus e you are a woman and married--·does that 

give you an automatic right to a baby? 

{b ) Is having a baby a right or l iberty which can be 

taken away by statute'? 

(c ) Exactly what are the benefits provided to both 

individual and society by the experience of mother

hood ? 

{d )  Will psychological or emotional problems occur 

afterwards as had oc curred ·with s ome vas ectomies? 

(e ) To prohibit A . I.D . you \.vould have to make i·t a 

criminal offence. 

{ i )  the doctor would have to be liable. 



{ ii )  the wo�an's husband if he c ons ented and any 

per sons who assisted the person carrying out tl1e 

insa�ination c ou ld be charged as a cces s or ies. 

{ f )  Could A .  I .  D. b e  e ffectively prohibited? 
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{i ) deterrents- -would prohibition merely drive ·the 

prac tice underground? Unscrupulous persons and 

even doctors who firmly believe in the practice 

might s till try to sati s fy the demand . ( Note: 

an analogy might be dravm ;,vi th the atte..-rnpt to 

prohibit abortion, however , the analogy is 'r·Teak 

becaus e the noti ves behind the b1o acts are 

qui te d ifferent----an unwanted chi ld is  :::tore urgent 

for A . I . D. (continuation of childlessnes s ) ,  als o  

ther e is  probably mm: e to be :rr.ade by crb:ainal 

abor tion becau s e  of greater need and becaus e the 

desired result can be achieved in one operation . 

However, the analogy with abor tion i s  appropriat e  

in ti1e difficulty o f  detecting a n  offence). 

{ii) detection of o ffences---if a criminal offense 

the pra ctice would be more c ar efully c oncealed; 

a ls o , D.'"lere are no medical complications to give 

it a\vay like in abortion . 

(g) I s  i t  a function of the gover:n-1-::len·t ·to impo s e  a 

uni form morality by means of the crimina l law? 

---A .• I. D .  require s  the cooperation of  a donor and 

usually of a doctor a s  v7ell a s  ·the husband and v1ife 

but wha tever s ociety's reaction may b e  to the 

practice i t  is  not in any par ticular c a s e  offensive 

of public order or decency . 
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{h)  I f  A . I . D .  i s  acc epted where do you draw the lin e  

'"i th respect to what is  and \vhat isn ' t  accep ted? 

It would a l so be nec es sary to look at embyro tran

sfers and cloning . 

{ i )  I s  enough known about the physcological effects 

on the husband and wif e , child and donor to j us t i fy 

the practice ,  or are we in the position now that we 

are interfering with the natural pro c es s , the con

s equenc es  o f  which ar e unknown and c ou ld be very 

harmful . 

{ j )  Should s terility be a ground for divorce ?  ( I f  yes 

--does thi s  ass��e that procreation o f  children is  

the princ iple obj ec t  o f  a marriage? ) - - if thi s were 

a ground f or divorce would thi s elliainate the demand 

for A . I . D .  or reduce it s igni ficantly? 

( i )  in many cas es the wif e  \vants the husband to 

be the father . 

{ i i )  i f  the wif e  wanted to leave the husband there 

are means o f  obtaining a�desired divor ce . 

Conclus ion : To atte1npt to use  the law to prohibit a practice 

which is : 

( a )  very difficult to detect; 

(b)  which could b e  beneficial both to the co��unitv � 

and the individual if properly c ontrol led ; 

{ c )  and whi ch , i f  prohib ited might be continued by 

l e s s - s crupulous persons or offer scope for 

bl�ckmail , could be mor e d angerous than if it 

had not been prohibited . 
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Issue : �-?hat :::ms ·t be c onsidered if A o i � D u  is to he ��<}? 

1 .  Hho should be able to r eceive A . I . D . ? 

( a) Sinale ;·:onen ( this includes un.uarried . widows , and . " � � 

m arried �·mmen living apart fro::n their husband s )  • 

( i) Obj.ections- -1\ . I. D .  is ir:!.portant ancl there can 

be diffic"..ll ties- -·there should be a has band who is 

prepared to exercise the responsibilities of 

fatherhood. Here you would also have to look at 

the posit-ion of a couple living cor:ti':ton law .  

- is the interest in .A . I .  D .  by Ullillarried -:·m:aan 

indicative of psychological distress { Finegold 

page 9 8 )  • 

·- the us ual argu-nent for JA .  I .  D .  is the infertility 

of the husband ; this \vould not apply to the single 

woman . 

{ ii )  Argur.1ents in favour 

- single -.;voman may novJ obtain an adoption order 

( ho;.Jever ! it is que stionnable whether these are 

com.pi'lrable circUJ.ustances : vli th adoption the child 

is already in this world ; the umaarried \.voman m ay 

be his mother T,A7ho is the most sui table to give him 

a g ood ho::1e} . 

- it could be argued that because a single girl can 

obtain a child through n a·tural conception she should 

be allm·1ed to have A. I .  D .  Hm·1ever : it is doubtful 

that yon c an co:cnpare the two situations for normal 

sexual relations require j ust tv10 people whereas 

with A. I . D .  the g r oup is widened to inc l ude the 
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doctor and a donor 1 the r espons ibili tie s  and 

liabili ties of which should be set out . With the 

vJider group the case for controls  on the s ituation 

becomes s tronger . 

(b) .�1arried \\'omen without Cons ent o f  Husband 

(i) Arglli�ents for ; 

- A . I. D .  \vi thout the knm•Tledge of  the husband is 

j us ti fied on the ground that t he wife would not 

like her husband to know t hat he is sterile al so 

A. I . D .  may even be undertaken v.ri thout the knmvledge 

of the -vrife (under the pretext of a gyneocological 

examination) because the husband does not want the 

wife to knm·1 that he i s  s terile . 

(ii) Objections 

-if allow A . I. D .  for the reasons mentioned above 

i t  vmuld cons titute a fraud on the " handicapped" 

spouse as  well as on society . 

- to- allov." t he husband or wi fe to keep such a 

s ecre t  would crea·te proble:-:::1s ; t he knm·;ledg eabl e 

spous e could be worri ed about the pos s ibL .. i ty o f  

the other spouse dis covering the truth ; the effect 

on the " handicapped " spous e  if the truth is di s� 

cover ed ; when the truth i s  di scover ed the effect i t  

raight have on the overall fa-mily relationship { spouse

child ; spouse- spouse) . 

- how would the courts handle the ques tion of the 

l egi ti:::,1acy of the child ? If the child '<•7as to be 

considered legiti�ate the husband would be responsible .  
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This would s eem to be :c1or al ly \vr onq and that the 

husband had no s ay in "G'le �,·,atte r . However : i f  the 

coup l e  have b e en atte!D.pt ing to have a chi ld i t  c an 

b e  argued that he !"lad a s ay in the :-:ta t·ter . '.i'he 

des ir ed r e s ult o c c ur s  but through a d i f f e r ent pro-

c edur e . 

Concl u s i on : Harri e d  wo:nen \·lho d o  not have the c on s ent o f  

their husbands s ho uld n o t  b e  permitted t o  receive I� . I .  D .  To 

a l low o therv:i s e , on the b a s i s  that one spous e i s  a tte:apting 

to prevent the other spouse from l e arning about h i s  or her 

hand i c ap ; i s  not a CO:Jlrtlendable po l i c y  when weighed in the 

l ight o f  the e f f e c t  the l at er acqu i red knov:1edge of A. I .  D .  

could have o n  the fa�i ly r e l ationship . 

Probl e_._-:l ·- What i f  a. ::narr ied \vO:::lan i s  abl e  to ob tain :<': . I . D . 

\"ii thout consent o f  her husbar..d ? The po s s ib i l ity o f  thi s 

o ccurrin3 i s  ssal l  s ince the normal A . I . D . proc edure i s  to 

have interviews wi th and obtain consents fro2:.1 both spo··�E; r.::s .  

Hm.Jever i t  should be con s i der ed 'Hhe the r  or not the s t2.tus 

o f  the chi ld should d epend on the cons ent of the husband . 

Thi s que s tion will be looked at s ubs equently under s ec tion c .  

( c )  2-1arr i ed ·�·7o::nen with Cons ent o f  Eusbz-tnd 

( i )  1'\rgurctents for : 

- the s e  points were d �L s cus s ed previo u s ly i n  thi s  

ne:norandut:� under the b.eading Re;:-tsons f o r  J',.ccepting 

A . I . D . 

( i i )  Obj e c t i on s ; 

- th3 s e  po ints w e r e  di s cu s s e� previous ly in thi s  

:0.<:=:.c,ora.ndu::,1 under the headin� Obj ec -tions ·to 1\ . •  I .  D .  



I s sue ; 

i 

I f  al low cons ensual A . I . D .  of married >;;roman 

( i )  What cons titutes cons ent? 

- mus t it be ora l 1 wr i tten , or apparent . 

( i i )  What if the husband didn ' t con s ent? 

- could he obtain a divorce under the pres ent 

Divor ce Act for menta l cruelty? 
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· - adultery? (it is unlike ly t..liat A . I . D .  wi thout 

c ons ent of the husband vmuld cons titute adultery . 

In order to cons titute adul·tery there mus t be two 

parties phys i cally present and engag ing in the 

s exual act at the s ame tirue 1 for s exual interc our se 

there must be p enetr ation ; the motives are d i f fer� 

ent- - a  woman wants A . I . D .  for a child ; thi s  i s  

usua l ly not the r eason for adultery itlhe r e  the 

r ea son i s  usually for emotional and phy s ic al 

pleasur e . )  

( ii i )  S hould the s tatu s  o f  the child depend on 

whether or not the husband cons ents? The i s sue 

here concerns who i s  going to b e  �� pena l i z ed " .  

Two cons iderat i ons are involved : 

- im!?o s ing obligations on a husband who is not the 

' biological father ; and 

- impo s ing on the 1".- I . D .  child to ·whom the father has 

not c ons ented the s tigma of illeg i t��acy . 

In the final analysis the policy in this are2 �us t 

b e  based on a cons ideration o f  the s tatement : 

11 There are no i l l eg i timat e  chi ldren but only 

illegitima te parents " and a value j udgment on 

whether or not the child should be pena l i z ed with 

illegi timacy or whe ther the husband should s upport 

a child to ·whoil h e  didn ' t  cons ent and of whom he 

is not the biolog ic a l  f ather . (Embyro trans fer r page 10 01. 
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I t  i s  not l o g i c a l  that a child who had. n o  ··• say'! in 

how he is conc eive d s hould b e  burdened \vi th the 

s tigr.:n. of i l l eg :i_ ti··.ua cy . I t  c an b9 cx :;ued that today 

the s tigma i s  not so g reat but s ti l l  the r e  arr! l egal 

cons equenc e s  �vhich natural l y  follm·l fror:.1. the s tatus 

of legitL"'lacy ( inhe r i tance rights ) \·rhi c h  ind i cate 

that v1e are penal i z ing the child . 

I f  i t  i s  a c c epted that the child s hould not b e  

pena l i z e d  -,.;ha t chang e s  could or should b e  :r.nade to 

c arry out tr. i s  pol icy : 

- s hould the d i s tinction betweP.n l eg itimacy and 

i l l e g i tir:lacy be aboli shed? Even i f  the A . I . D .  child 

i s  d e c lared l eg i timat e , the s ta tutory inte s tacy laws r 

which are o f ten couched in ter;ns s, i s s u e  11 and " lineal 

d e s c E.ndents " might s ti l l  exc lude the chi ld . There·

f or e , ther e mus t be change s  in s uch a ct s .  

- the a lternatives in ·thi s area r ange from hol ding 

the child l eg i timat e  for a l l  purpo s es r egardle s  o f  

whether o r  not the husband cons ented to a policy of 

abs o lute i l l eg i timacy r eg ard l e s s of cons ent . There 

i s  a l so the a l t ernative of g iving the c hi ld a 

" qua s i - l eg i  t iraat e )  s t a tu s . i . e .  The husband ;;-.rou ld 

b e  obliged to s uppor t the chi ld but the child \vou ld 

b e  prohibi·ted fro111 being an intest'l.te suc c e s s or to 

the f athe� ' s  e s tat e . 

- i t  c ou ld b e  argued that marr i ag e  should take on 

a more r s e r ious n eaning " .  I n  l ine \•Ji th ·th e  " for 

better or wor s e �  a spect of the i n s t i tution o f  

marr i a g e  the hus band s hould be r es pon s ib l e  for a l l  

children of the marr i ag e  r egard l e s s  o f  '1:7hether or 

not he i s  the biologic a l  father . Thi s  '.vould hold 
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for both a child conceived through adultery or 

A. I . D. vlithout the cons ent o f  the husband. ?he 

husband should be allowed to obtain a desir ed 

divorc e  under thes e  circUi-ns tanc es however he vTOuld 

be obliged to support the child . 

- what i f  the \vif e  is able to obtain the husband ' s  

s a-nen and inseminates herself vli ·thout his cons ent? 

- should thi s be a ground for divorce? 

-� v-1hat if the doc tor performs A . I . D .  ,,.,i thout the 

husband ' s  cons ent :  should he be penali zed? 

(i v) Hho wi ll set up the r egulations and r equire-· 

ment s f or A .  I. D . ; the legi s lature or the r1edical 

soc i ety? 

· ·  the medical society is r1ore experienc ed and r:J.or e  

knov1ledg eable in the area. 

-- the legislature can treat ·the problem with ?r<�a ter 

obj ectivity and uni ty o f  effor t ,  and l e g i s lat i on 

e s tabli shing s tate control vTould s een to be the only 

means o f  effective ir:1pl enentation of s tandards . 

(v) Who should make the actual d ec i sion a s  to v1ho 

should be able to receive A .I . D . ? �  one sp ecia lly 

lic ensed doctor ; or , a speci a l ly con s t i tuted board . 

- are doctors competent to s elect mos t  o f  the 

desirable genetic qua l i t i e s  for the pro spective 

A. I . D .  child as well a s  to be abl e  to psycho . analyze 
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the coup l e s  a nd advi s e  a s  to the s o c i ological and 

r e l igiou s a spects of the pro c e dure ?  I f  the s ec r e cy 

element i s  s ti l l  d e s ired i t  would be b e tt er to have 

one do c tor . 

(vi ) Should any marr i ed coup l e  whi ch c an ' t  conc ei ve 

a child be abl e  to r ec e ived A . I . D . ? 

- should A . I . D .  only b e  allowed i f  the husband i s  

u�able to conc eive a child o r  s hould i t  b e  available 

to any marr i ed couple '\vho s o  d e s ir e s ?  

- i f  A . I . D .  i s  cons ide r ed t o  b e  1' therapeutic " in 

tha t it is a " cur e "  for child l e s s ne s s  ·the ava i l-

abil i ty of the pra c t i c e  should be l imited . 

-the r e  are no r e s tr ictions on a marr i e d  coup l e  

having a chi ld s o  i f  s oc iety i s  ready t o  a c c ep t  

cons e n s ual A . I . D .  why should i t  b e  l imited? In 

A . I . D .  i s  b eing provide d  by a per s on other than 

the hus band r e s ul ting in many p sycol ogical and 

emo t i onal pr oblems . We should and contr o l  the 

pra c t i c e  in order to r educ e  t..he number o f  probl ems 

�v-hich might o c c ur . 

- the pr es ent pra c t i c e  appea r s  to be to ini tia l ly 

l im i t  A . I . D .  to tho s e  c o up l e s  who ar e unable to 

conc e ive a chi ld becau s e  of impotency or s ter i l i ty ; 

or are reluctant to conceive a child b e c au s e  o f  the 

pos s ibil ity o f  a heredi tary d i s ea s e . 

(vi i )  Just becaus e you are married and a r e  unable 

to conc e ive a child for one of the r e a s on s  ( v )  

d o e s  that g ive y o u  a n  automati c r i ght t o  a chi l d  

or should there be a furth er l ir.1itation o n  the ba s i s  



o f  such factors a s : 

stabi l i ty o f  illarriag e r elationshiF ; 

- education of parent s ; 

econo:::r.ic s ta tus ; 

p sycho logical and s o c i o lo g i c al s creening . 

{ vi i i )  Hm·i a r e  suitable donors s elected ? 

- adverti s e? 
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- obtain donors from medical c la s s e s ?  

·- should there be a payment for the donor ' s  s er vi c e s ?  

Ther e  have been d emons tration s  o f  the medical and 

ec onomic inferiority o f  a transfus i on s ervi c e  in 

"'\-lhich donations o f  blood are p a id for : the fin-

anc ial reward encour ages the indi,:71· �nt to conce a l  

rel evant facts in medical his tor y , and so inc r e a s es 

the supply of infected blood . P aynents o f  donor s 

of s en en , \vith no evidenc e o f  genetic suitability 

other than unve r i fied a s s urance s  about parenthood 

and medical r ecord , s ugg e s t s  the taking of h ighly 

Ui"le thi cal r i sks from \vhich the pa tient to be i n

s ea ina ted , her husband and the chi ld to be c on-� 

c eived might prove the victi.n:ts. (Tit::mus s ,. R .  M .  

{ 1 9 71 )  The Gift Rel at ionship , Allen and Unwin , 

London . ) 

- the need for adequate control and r egulation o f  

o f  suppl iers o f  hlli�an s snen . 

- the need for spec i fic s tandards for ma tching 

do nor s and husbands . 



( ix )  :Vlus t  cons ider the ava i l abil i ty of a r eBedy 

for a \vi fe or A .  I .  D .  child who s u s ta i n s  neglig ent 

inj ury a s  a r esult of A . I . D . 

(x ) Should s e t  up a syste.rn vihich will s a t i s fy the 

need for l imited , confidenti a l  recordation that 

would preclude inc e s tuous r e lationship and um·Tar-· 

r anted compromi s e  o f  donor ! s  a nonymity .  
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( x i )  Should the r e  b e  a qua l i fi ed ad hoc g overn�enta l  

c omm i tt e e  t o  c ontinually r eview s tandards and ensure 

that tho s e  g enetic tra i ts b eing promot ed qre in 

acc ordan c e  with a c c epted 2�d r ecogni z ed eug eni c s . 

{ x i i )  Have to change r eg i s tration o f  birth pro c edure . 

(xii i )  S hould A . I . D .  children be told about ��eir 

conc ention? 

·{xiv) S hould ther e be a proc edure thr.:mgh which 

A . I . D .  chi ldr en c an f ind out who the ir f a ther i s ?  

- should such a proc edure d epend o n  whether or not 

the donor agr e e s ?  

(xv) Should a cons ent b e  obtained from the donor ' s  

wi f e  i f  sarried ; o r  fianc ee .  i f  sng 2 g ed ? 

Conc l u s i on and Recorru-nend ations : Due to the incr e a s ing number 

of birth s  throuah A. I .  D .  and th e imnos sibi l i  tv o f  e f fec·ti vel v � ..... -"' ..4 

outl awing the practic e ,  A . I . D . sho uld b e  a c c ept ed and a polic y  

should be e s tabl i s hed for i ts r egulation . 
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I indicated previously i n  thi s paper that t�e cour ts 

have given great weight to the presu.rnption o f  l eg itimacy and 

are reluctant to punish an innoeent child . Hmfever ,  a s  'che 

law nmv s tands 1 this presumption c an be rebut-ted . I t  i s  r ecom� 

mended that i f  a married couple cons ents in w-riting to A . I . D .  

and a spe cia lly licensed doctor or board c erti fies the pro-

cedur e , the child should be d eemed legitimate for all  purpos e s  

b y  having an irrebuttabl e  pr esumption of  legitimacy . 

�ilhen i t  comes t.o r egistration of such a child • only . 

one change need be made . I t  mus t be r emembere d  that mat ernity 

i s  a ques tion of  fact , but paternity i s  only an inferenc e . No 

one can prove paternity , wher eas maternity c a n  be proved by 

the evidence of witne s s es . Therefor e ,  the decis ion about what 

goes into the r eg i ster in the 1' fathe r "  c olumn i s  in tha t  s ens e 

always a matter of  opinion . I t  i s  r ecommended ·that zither : 

- the terrn " fa ther 11 should be exbmded to inc l ud e  

not only the biological fathe r , but a l s o  a husb:.tnd 

who has accepted the respons ibilities of rais ing a 

chi ld conceived through A . I . D .  

- tha t ·the heading of one o f  the col u.:ms o n  the 

reg i s ter be changed s o  that childr en are r egi s tered 

in the name of " father or acc eptin:J husb::>: nd " . 
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Ar t::.ficial Ins e.1"L1.ination and Reliqion 

The Catho lic View 

.:.'he C::-.tholic Church i s  stro11gly opposed to the use  

o f  ar tificial insa�ination (A . I . D .  and A . I . H . ) in producing 

chi ldr en . However , some Roman Catholic s d o  not obj ect to  

a pro c edure known a s  1 1  a s s i s ted ins er:1ination r: , whereby , a fter 

intercour s e  semen i s  proj ected from the vagina into the 

cervi:{ by mechanical means . The oppo sition to arti ficia l  

ins em inat ion s tems from b:.vo fact s : ( 1 )  ar tificial insemina·-

tion invo lves the evil o f  ma sturbation and in the case o f  

A . I . D .  the added evil of  adultery . ( 2 )  According to Roman 

Catholic theology warriag e does not give a husband and wi fe 

an abs olute rigl-tt to the conc eption of c hi ldren , but merely 

a r ight to perform together natural act s  of s exual inter·· 

c our s e  which are o f  thsnselves conducive to conception . 

To the ques tion , 11What i s  the Catholic Viewpoint 

of Ar tificial Inse.-nination? " the As s i s tant Char1c ellor o f  

the Dioc e s e  o f  P itt sburgh answered a s  follows : 

Any Catholic opinion on artificial insemination must b e  
considered i n  the framework of the Catholic attitude towards 
the use of the sexual function. Since the primary (but not essen
tial) purpose of the sexual function is reproductive, any thwart
ing of its purpose is a violation of God's plan for human 
sexuality. '\Ve must also remember tha t  marriage is by n ature 
monogamous and is a stable union between one man and one 
woman. At the time of the marriage contract the parties mu
tually give and receive the rights to one another's body to per
form those sexual actions which logically lead to conception. 
Once this right has been transferred in m arriage it is irrevocable 
and gives rise to a concept known as the "marriage debt" where
by refusal to indulge in proper sexual activity ·when reasonably 
requested is a grave sin. Any unnatural use of the sexual facul
ties outside of marriage or with someone other than one's own 
spouse is also a grave de-ordination of the Di.-ine plan. 



Artificial insemination in a very broad sense, which would 
consist of facilitating further penetration of semen already .. 
deposited in the vagina, would be permitted. This wou1iil 
merely assist natural intercourse and would facilitate entry inUP 
the cervix by a syringe er o ther method. 

Artificial insemination which would insert the h usban:ll::;:, 
sperm obtained through unnatural means without intercoul'iitf 
would be strictly forbidden since the logical clim:--x of sex::Ih1� 
activity is natural intercourse. In addition to the unnaturaln'!!>s; 
of the act itself, further objections to the procedure are due !� 

the illicit means usually used to obtain the sperm, such as mas
turbation, withdrawal, or the use of a condom. 

Donor insemination, using sperm from someone other than 
the husband, violates the natural law since the marital rights 
to se..xual activity must be exercised personally. This method 
is specifically condemned by Pope Pius XII speaking to the 
Fourth International Congress of D octors in Rome, September 
29, 1949. The following points from the Holy Father's talk list 
clearly and concisely our attitude: 

• • - - - \Ve cannot allow the present opportunity to pass with
out indicating, briefly and in broad outline, the judgment of 
morality on this matter [ artificial insemination] :  

"1. The practice of artificial i nsemination, when i t  concerns 
a human being, cannot be considered, either exclusively or even 
principally, from the biological and medical view, while ignor
ing that of morality and of right. 

"2. Artificial insemination, outside marriage, is to be con
demned purely and simply as immoral. 

"The Natural Law and the Divine Positive Law lay down 
that the procreation of new life may be the fruit of marriage 
only - - -. 

"3. Artificial insemination in marriage, but produced by 
the active element of a third person, is equally immoral, and, 
as such, to be condemned outright. 

"The husband and the v,'ife haye alone a reciprocal right 
over their bodies in order to engender new life - - -. 

"4. As to the lawfulness of artificial insemination in mar
riage, let it suffice for the moment that we recall to your minds 
these principles of the N atural Law: the mere fact that the 
result envisaged is attained by this means, does not justify the 
use of the means itself, nor is the desire of the husband and wife 
to have a child-in itself a very legitimate desire-sufficient to 
prove the legitimacy of having recourse to artificial insemina· 
tion, which would fulfill this desire. It would be -.;vrong to hold 
that the possibility of having recourse to this means would ren
der valid the marriage between persons incapable of contracting 
i t  because of impedimentum impotentiae. 
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"On the other hand, there is no need to point out that the 
active element can never lawfully be procured by acts contrary 
to nature. 

"Although one cannot exclude new methods "apr.iori" 
simply because they are new, nevertheless, as regards artificial 
insemination, not only is extreme caution called for, but the 
matter must be absolutely dismissed. In speaking thus, we do 
not imply that the use of certain artificial means solely destined 
either to facilitate the natural act or to cause the natural act 
normally accomplished to attain its end, are necessarily for
bidden. 

"Let it not be forgo tten that the procreation of new life 
according to the will and plan of the Creator, alone brings 
with it, and to an astonishing degree of perfection, the realiza
tion of the ends pursued." 

Donor insemination would be considered adultery if one 
or both parties were married and fornication if both were 
single. Even though no physical pleasure were obta ined such , 
actions are contrary to nature and consequently are forbidden. / 
The Holy Father has also forbidden any attempts to unite , 
sperm and ovum in vitro. 

{page 7 7  of  Finegold ) . The Catholic vie\! is ba s ed on the 

devine and natural la;,., , on the la;,v o f  God , and is not apt 

to be chang ed .  I n  su.rn ,  the Roman C atholic Church r ej ects 

any sub s titute for the naturally conj ugal act : in  this 

respect ther e i s  no diver s i ty of opinion among informed 

Roman C atholics . But , there i s  no official teaching _ o f  

the Roman Catho lic Churcl:l as to whether and how the natural 

conj ugal ac t may be helped to achieve conception . {Wi th 
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r espect to " as s i s ted insemination"  some Roman Catholics 

obj ect to the vli thdrawal o f  the s emen from the vagina befor e 

proj ection , whil e  othe rs do not--Departmental Commi ttee on 

Hu.man Insarnination , page 3 1 . )  

The Protes tant View 

Unlike the Catholic faith there has been no 

o fficial pronouncenent regarding the practice of arti ficial 

ins emination and an additional probl em i s  that the Protes tant 
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Church is divided into different dominations . 

The Catholic Church er.1phasizes  the lnoral and 

e thical aspects of the practice .  On the other hand , the 

Protes tant Church s eems to emphas i z e  the more practical 

featur e s , such a s  the fulfillment a child may bring to a 

fa-nily . The Presbyterian attitude toward A . I . D .  wa s 

indicated in 19 6 2 , when the 1 7 4 th General As s embly o f  the 

United Presbyterian Church approved o f  A . I . D .  They s aid 

that ,. to discover in (A . I . D . ) . . •  an act o f  adultery is  c er

tainly to give the word a rne ailing it does not have in the 

N ew Tes tament . �� The As sembly cautioned physicians to ensure 

wa s intelligent and e 1otionally s table before proceeding 

wi th A . I . D . while also encour aging the enacunent o f  unif orm 
, 

s tate l aws and the protection o f  r ights o f  A . I . D .  children . 

The Anglican Church of  England has made an atta�pt 

to make an official pronounc ement r egarding ar-tificial 

insemination . In  1 9 4 5 , the Archbishop of C anterbury appoin·ted 

a co��is s ion to study the problem . All phases o f  the impli

c ations o f  artificial ins�uination wer e to be analyzedF  with 

the appointees concentrating on the lega l ,  psychologica l , 

social , moral and eccl esiastic pha s es . In its final r epor·t 

the Comrnis sion was inc onclus ive in its stand regarding i n-· 

sa-nination when the husband ' s  spermatazo a  is us ed , tJ �e  

declaration about donor impregnation was qui te definite . 

Of the 13  member s o f  the Co�mission , 1 2  s trongly r e j e cted 

artificial insemination . The Co��is s ion decreed that the 

marriag e  contract bind s the husband and wife into an exclus ive 

union . E ach pos sesses  mutual rights over the othe r . A 

third per s on such a s  a donor Inus t not be permitted to become 

party of that union . The Cormnis sion considered artificial 

insemination adulterous and that a child born of  thi s  pro· · 

cedure wa s to be considered i ll egi ti;:-nate . 



the child is not deemed to be the child of the donor but o f  the 
woman, and therefore bel ongs to her family. The liberal de
cisions favoring artificial ;nsemination are based upon these 
fundamental attitudes of the law. Thus the Central Conference 
of American Rabbis has accepted a report of its Response Com
mittee permitting the injection. These decisions of the Confer
ence are not meant, of course, to govern the members and their 
congregations (in any legal sense) but are intended as guidance 
and counsel. 

In general, the l iberal attitudes on this subject are not 
affected by the negative mood of recent Orthodox opinion, but 
are based upon what is deemed to be the fundamental principles 
of the law and tradition. Artificial insemination is therefore 
favored if both husband and \vife wish it. It is preferable, of 
course, for the seed to be taken from the husband, but even 
if a stranger is the donor there is no objection. 

Nor is the insemination objectionable e\·en if the donor is 
not Jewish. Actually, there may be some advantage in that fact. 
For while legally the resulting child is not deemed to be the 
child of the donor but of i ts mother, neYertheless there would 
be some biological, hereditary kinship between that child and 
the children of the donor in his own marriage. In that case, 
if the donor is Gentile, the likelihood is far less that the child 
born of the insemination might some day marry one of his own 
blood kin. - - -

Although he gives no evidence to support hi s statew.ents 

Finegold s tates that even though ·th e  Orhthodox ,Jewish 
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rabbis do not acc ept artificial insemination offi cially , 

their s tand is  less  absolute than that o f  the �oman Catholics  

and the .R.e forB J ewish Temples a r e  �-,or :=: l ib eral tmvard arti

ficial ins emination and pres ent no definite expre s s ion agains t 

i t .  



In hi s book , Finegold mentions other d eclarati ons 

by n rotestant mini s ter s which rej ect 1\ . I . D .  on the ground s  

that introducing a third party t o  the exc lus ive Rarri ag e  

r elationships splits the marr i ag e  despite the intention 

of the husband and \vife (Finego ld , �·I . ,J . Artificial 

Insemination) . 

The Jevlish View 

42 

The situation ·which exi s ts in ·the Protestant 

reliJ ion is the sm-ue in the Je\·lish religion� --there i s  no 

relig ious l eader whos e  beliefs ::c epres ent the official 

thinking of that r eliJ io�. Also , the r e ligiion i s  practiced 

in s everal forms--Ortho0 ox 1 Cons ervative and Reform . 

Jewish La\-v i s  bas ed entirely on ancient authori ty and 

pr ecedenc e .  S ince ar tificial ins enination i s  a new subj ect,  

the cl ergy ha s been e:nploying the r abbinic :method of apply

ing old principles to new circums tanc e s . 

In his Reform Re sponsa (Hebr e\v Union College Pres s )  

Dr . S .  Solomon B .  Freehof states the position o f  the Othordox 

Jews : 

As for the Orthodox point of view o n  the question, i t  is 
veering increasingly toward disapproval. The chief element in 
this negative atti tude is not the status of the woman or of the 
child, but the process of obtaining the seed. ).fost of the more 
recent discussions consider the taking of the seed to be a sinful 
act, and the fact that some of the seed is bound to be wasted 
is also sinful. 

However, eYen in the Orthodox attitude there are some 
basic ideas which, in their implication, easily lead to a more 
affirmative decision. The Orthodox scholars generally admit 
that the injection of the seed of a stranger is not an adulterous 
act, and therefore the woman's relationship to her husband is 
not thereby impaired. If the act were considered a species of 
adultery, her husband would then be obliged to divorce her. 

Since the operation is not deemed to be adulterous, the 
child that is born of it is not illegi timate. Furthermore, even 

if  the seed is not taken from the husband but from some donor, 




