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I .  INTRODUCTION 

CORPORATE CITIZENSHIP 

In the early nineteenth century the typical North 

American corporation was a small owner-operated, locally 

b ased business that was closely intertwined with the 

community in which it operated. Later in the century, 

technological changes made it increasingly necessary for 

companies to specialize in markets that were developing on 

a larger geographical scale. The national markets that 

developed in those years �ave in turn been replaced in this 

century b y  international markets. 

In the early stages of this development, the 

interests of the corporation and the community in which it 

was based were largely identical, and the b usiness men of 

the day provided ci vie leadership. However, .the growth of 
corporations into national markets was accompanied by their 

d isengagement from ci vic affairs. Neil Chamb erlain writes: 

" The resident managers of b ranches of national corporations 

were incapable and unwilling to assume the civil positions 

vacated by the old- family b usiness elite. "
1 

The results 

have been seriously detrimental for many communities. 

Chamberlain continued: 

The rise of the national corporation, auto­
nomous i n  its actions under a philosophy of 
private initiative intended originally for 
persons . . •  has made communities--like the 
physical environment�-something to be 
exploited for pecuniary advantage. 2 

In effect, corporations have begun to look upon communities 

as exploitable colonies. 

Chamberlain's thesis underlines·a fundamental dif­

ference in the perception of d ifferent corporations by the· 
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pub lic- at-large. Smaller companies are rarely subjected 

to the demands for greater civic or social responsibility 

made on the larger companies. A small company generally 

has sunk deep roots in a community because its goodwill 

within the community is often the very foundation of its 

viab ility, and it must oe a "good citizen" in order to 

retain the goodwill whereby it maximizes i ts profits . Large 

comapnies, on the other hand, frequently maximize their profits 

through mobility, by being able to locate in those places 

where the cost of prod uction and transportation to market 

combined will b e  least. 

Companies have grown spurred on b y= technological 

change, and this in turn has led to internal dissatisfaction 

as production-line workers increasingly lost control over 

their tasks and the quality of the final prod uct. Job 

alination in turn has led to conslli�er dissatisfaction. 

These are also areas in which greater " corporate soci al 

responsibility" has been urged by various interested groups. 

Another result of corporate growth has b een the 

divorce of two attributes of ownership- - the provision of the 

risk- capital and the ultimate management of the enterprise, 

the ownership and the control-- in the large corporations.
3 

Berle points out that the nature of capital in a "mature" 

corporation is fundamentally different from the original 

pooling of savings on which corporations were founded, and 

the expectations that are placed on this capital are 

different:
4 

Since corporations legally have perpetual 
life, this process [of reinvesting the 
undistributed earnings� can continue inde­
finitely. The result has b een that more 
that 6 0  per cent of capital entering a 
particular industry is "internally generated" 
or, more acc urately , "price-generated" because 



it is collected from the customers. 
Another 20 per cent of the capital the 
corporation uses is borrowed from 
banks chiefly in anticipation of this 
accumulative process . The corporations 
in aggregate do indeed tap individual 
" savings, " but for only a little less 
than 20 per cent of their capital, and 
mainly through the issuance of bonds to 
intermediate savings-collecting insti­
tutions (life insurance companies, trust 
funds, pension trusts and savings banks) . 

Means continues: 

The corporation becomes the legal "owner" of th,e capital thus 
collected and has complete decision-making power over it; the corpora­

tion runs on its own economic steam. On the other hand, its stock­

holders, by now grandsons or . great-grandsons of the original "in• 
vestors'" or (far more often) transferees of their transferees at thou­

sands of removes, have and expect to have through their stock the 

"beneficial ownership" of the assets and profits thus accumulated and. 

realized, after taxes, by the corporate enterprise. �Ian
_
a�ement thus � 

becomes, in an odd sort of way, the uncontrolled admmtstr�tor of a i 
kind of trust having the privilege of perpetual  accumulation. The  
stockholder is the passive beneficiary, not only of the original "trust,• 
but -of the compounded annual accretions to it. 

 

Furthermore, the wider the distribution of shares 

in a public corporation, the more difficult it be comes for 

the shareholders to assert any influence on the management 

and direction of the corporation. Indeed, in a panel 

discussion on new voices in the corporation Professor Alfred 

F .  Canard remarked, "An effective voice for sharehol ders mig,ht 
be as new as any other" 5 in making management more respon­

sible. We should keep this comment in mind, since greater 

protection of shareholder rights would lead to a more 

accurate reflection of the corporation's " conscience" . 

Shareholders, however, are not themly--nor, indeed, 

the primary- - group calling for management to show greater" 

" social responsibility" for the interests that they represe:nt . 
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In f act, the premise that a company's profits should accrue 

to the shareholders alone is being challenged on the basis 

that the public at large indirectly contributes to the 

wealth of corporations:6 

- -
Under the recent tax reduction, the federal government presently taxes 
corporate profits above $25,000 at the rate of about 50 per cent. Tbi 
virtually makes the state an equal partner as far as profits are con­
cerned. Factually, though silently, the process recognizes a funda 
mental and entirely demonstrable  economic premise .. Corporatio 
derive their profits partly inde.ed from their o·wn operations, but partl 

,also from their market position and increasingly from techniques 
'resulting from state expenditures of 'taxpayers· money. In this sense 
the American state is an investor in practically every substantial enter 
prise; without its activity, the enterprise, if it could exist at all, would 
;be or would have been compelled to spend money �d effort to create'. ·
position, maintain access to market, and build technical development: 
it currently takes for granted. Under these circumstances, there is little\ 
reason or justification for assuming that all profits should automatically 
accrue to stockholders. Put differently, stockholders-not having cre­
ated the entire enterprise-are no longer the sole residuary legatees 
(after production costs and depreciation) of all the profits· of an in-
dustrial progress. much of which is derived from state outlay. I 
Berle advances another argument for limiting the 

exclusive property rights that shareholders as a col lective 

presently possess. He maintains, along with Paul Harbrecht,
7 

that the present system of share-holding and share-trading 

has created a "circulating 

. • • circulating 'property-wealth' system, 
in which the wealth flows from passive wealth­
holder to passive wealth-holder, without 
significantly furthering the functions of 
capital formation, capital application, 
capital use or risk- bearing. Yet these 
functions were the heart of the nineteenth­
century 'capitalist' system. 8 

He concludes: 
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Privilege to have income and a fragment of wealth without a 
corresponding duty to work for it cannot be justified except on the 
ground that the community is better ofF-and not unless most members 
of the community share it. A guaranteed annual wage for all, a gov- 1 

ernmentally assured minimum income, a stockholder's share in the 1 
United States distributed to every American family-these are all dif-l 
ferent ways of giving Americans capacity to settle their own lives 
rather than having their lives settled for them by blind economic 
forces, by compulsions of poverty or by regnlations of a social-work 
bureaucracy. 

Wide distribution of stockholdings is one way of working toward 
Ibis. 

With this canvas as a background, a number of 

assertions have been made about big business. Neil H. 

Jacobi has organized contemporary criticism into five 

. . 1 th 10 
-, 

pr�nc�pa eses; 

Big business corporations are alleged to: 

(1) E::g:srcise concentrated economic power 
contrary to the public interest. 

(2) Exercise concentrated  po wer 
contrary to the public interest. 

(3) Be controlled by a self-perpetuating, 
irresponsible "power elite". 

(4) Exploit and dehumanize workers and 
consumers. 

(5) Degrade the environment and the quality 
of life. 

5 

Each of these "theses" in turn is broken down into a number 

of common assertions, which--in their specificity--need not 

concern us here. 

Jacobi 's theses are all premised on discontent with 

hig business. Simil ar critici sm has not generally been 

levelled at small business. He must bear this i n  mind as we 

consider the position of companies in Alberta. Less that 
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two per cent of all companies incorporated under the present 

Alberta Companies Act are public companies. The majority 

of Alb erta companies would fall into the small b usiness 

category. There is, however, a question whether the 

d isi;:inction b etween "public" and "private" companies should 

stand . "Private" companies can be very large indeed, and, 

b ecause of the present discl osure requirements, can operate 

under an almost perfect veil of secrecy. The Watkin's 

report on   deals at length with the 

prob lem of "private" companies as wholl y -owned subsidiaries 

being used to maximize the profit of the parent or of the 

global operations of the parent, al though this may b e  ·-
distinctl y detrimental to the interests of the host juris� 

d iction. 11 British Columbia h3.s tried io l ift the veil by 

adopting the concept of "reporting company ", which enforces 

public disclosure on designated priv�te companies. 

II. DEFINING COHPORATE CITIZENSHIP 

The Committee for Economic Development in the United 

States wrote in its policy statement on Social Responsibilities,
12 

that 

The great growth of coproations in size, market 
power and impact on society has naturally b rought 
with it commensurate growth in responsib ilities; 
in a democratic society, power sooner or later 
begets equivalent accountability. 

Several questions arise. To whom shoul d the corporation b e  

accountab le and for what duties? Furthermore, should 

corporations, as an incident of the right o f  incorporation, 

have placed on them specific duties bey ond those attached to 
an individual? Should corporations operate as instruments 

of pub lic policy, and if so, how? 
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Within the term "corporate social responsibility" 

two oroad but distinct areas are d iscernible. The first 

area involves proposals for "restructuring" large cor­

porations to make their management more responsive to the 

voices of the various groups that claim .to h ave a particular 

interest affected b y  the operations of the corporation. A 

model for implementing such structural changes e xists and 

will be d iscussed l ater in this paper. With few exceptions, 

the structural changes have come about because of statutory 

enactments and are not voluntary implementations b y  the 

corporations under existing l aw .  Henry G .  Manne rejects 

the idea that this can represent corporate social respon-

'b'l' 13 
;: 

Sl. l. l. ty: 

None of these ideas is consistent with the 
definition of corporate social activity being 
discussed in this paper. They lack both the 
elements of voluntarism and charitable intent. 

M . f th . . th t 14 anne l.S o e op1.n1.on a : 

Any working definition of themea of 
corporate social responsibility must begin 
with the idea that the expenditure or activity 
be one for wh ich the marginal returns to the 
corporation are less than the returns available 
from some alternative expenditure. That is not 
to say that the company must :in absol ute terms, 
lose money but simply that it make.s less money 
than would otherwise be the case. Without this 
feature as a starting point we are l eft with 
nothing significantly different from Ad am 
Smith's unseen hand, which, by virtue of selfish 
individual behaviour, guides all economic 
resources to their socially optimal use. 

Manne adds to his definition, 

• • .  that the activity must be that of the 
corporation , not that of an individual. 
!-1eaningful 'corporate' social behaviour must 



connote something different from individual 
contr�bui�ons being made through a corporate 
conduJ.t. 

8 

This leads him to the paradox that "We can only denote as 

corporate charity corporate expenditures that do not have 

the �pproval of all shareholders. "
16 

Apart from Manne's restrictive definition, no useful 

definition of either the term "corporate social responsibility" 

or of "good corporate citizenship" has been given. Dow 

Votaw sets out some of the associations that the term 

"corporate social responsibility" evokes:
17 

The term is a brilliant one; it �eans something 
but not always the same thing, to everybody. 
To some it conveys the idea of legal responsi­
bility or liability; to others it means socially 
responsible behaviour in an ethical sense; to 
still others the meaning transmitted is that 
of "responsible for, " in a causal mode; many 
simply equate it with "charitable contributions"; 
some take it to mean socially "conscious" or 
;, aware"; many of those who embrace it most 
fervently see it as a mere synonym for "legitimacy, " 
in the context of "belonging" or being proper or 
valid; a few see it as a sort of fiduciary duty 
imposing higher standards of behavior on business­
men then on citizens at large. Even the antonyms, 
socially "irresponsible" and "nonresponsible," 
are subject to multiple interpretations. 

As Votaw has written elsewhere, the primary problem is "How 

one perceives the social system as a whole and the relationship 

between the whole social system and its subsystems. • • • "; 18 

Anyone who is disturbed by the bewildering array of definitions and 
conceptions with which the subject of "social responsibility" is burdened 
should seek his peace, not in the principles and practices of lexicography, 
but in the basic assumptions on which each author builds his perceptions 
of this slippery concept. Differing perceptions of social responsibility are 
not the primary cause of the problem; instead, the many divergent percep­
tions of the context within which the issue of social responsibility is 
raised is the issue. How one perceives the social system as a whole an� 
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�e relationship between the whole social system and its subsystems and 
::':"long those subsystems is the primary variable. Depending on these 
�erceptions, social responsibility might be seen, for example, as an im­
�osition, an opportunity, an act of charity, a liability, a subterfuge, an: 
·�xercise in public relations, an excuse, an ideology, an historical impera-; 
tive, a biological phenomenon, an impossibility, C! social expectation, 
means of communication between system and subsystem, a search fo 
respectability or legitimacy, a part of the process by which the techno­
structure attributes social purpose to its own goals, the performance o 
basic chores, a subversive doctrine, a mode of conduct, the conscience o 
business (or of society), an adjustment mechanism for change, social con-

sciousness or awareness, enlightened self-interest, a duty to maximize 
profits or protect shareholders, an expedient response to temporary social 
change, propaganda, a manifestation of status anxiety, or a part of a cul-
tural revolution. 

· 

Henry c. Wallich, who takes a position opposite to 

Manne's, has attempted to formulate a broader definition of 
11 • b. 1' 11 19 corporate respons1 1 1ty : 

I take "responsibility" to mean a condition 
in which the corporation is at least in some 
measure a free agent. To the extent that any 
of the • . •  objectives are imposed upon the 
corporation by law, the corporation exercises 
no responsibility when itEplements them. 
Even so, compliance with the law can be 
generous or niggardly; there are borderli nes 
and grey areas where the corporation can make 
decisions and exercise responsibility. 

The "definition" is really too vague a statement. More 

important is Wallich's assertion that the corporation should 

exercise its discretion in a number of areas listed below 

with responsible concern not only for the b enefit. of the. 
t. b t 1 f .  1 

20 corpora 1on u a so or soc1e  at arge: 

1. efficiency in the use of resources, 
2. adequate expansion to provide growth of output 

and jobs, 
3. research and development, 
4. safe and economical product des;gn, 

5. socially desirable location of new plants, 

6. protection of the environment, 
7. conservation of resources, 



8. employment and training of minority and handi­
capped labor, 

9. civil rights and equal opportunity, 
10. urban renewal, 
11. medical care, 
12. education, and 
13. cultural pursuits. 

10 

A similar list of corporate "activities to improve society" 

was presented by the Committee for Economic Development, 

stating that "each compa�y must select those activities which 

it can pursue most effectively" (Appendix 1 ) . This statement, 

however, in view of the activities listed� makes it difficult 

to distinguish what amounts to "corporat:e social responsibility" 

from an ordinary business decision designed to earn maximal 

profits for the company over a given period of time. In 

fact, this represents the views of a number of business 

executives. The Conference Board, in its report on Social 

 and the Smaller  Some Perspectives 

presents the following opinion by the anonymous president of 

an electrical eq uipment manufacturer:
2 1  

I do not believe that you can separate social 
responsibility from the performance of any 
company as a profit-making organization. It has 
become a subject which a well- run company must 
be concerned with in order to continue to succeed 
in its neighbourhood, to be respected by its 
employees and to conform to legislation being 
developed by the local, state and Federal 
governments. All of these are interwoven with 
its desire to continue as a profit- making 
organization. 

The American writers approach the concept of social 

responsibility from a predominantly domestic viewpoint, 

considering only marginally the international impact of a 

company's operations. The only official guidelines on 

corporate social responsibility published in Canada are 
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understandab ly much more concerned with the performance of 

foreign-controlled firms in a manner demonstrating its 

responsib ility as a Canadian company. In 1966 the Federal 

Department of Trade and Commerce pub lished the following 

"Guiding Principles of Good Corporate Behaviour in Canada":
2 2  

1. Pursuit of sound growth and full realization of the 
 productiv.e potential, thereby sharing the national 

objective of full and effective use of the nation's resources. 

2. · Realization of maximum  through the 
most e!ffcctive use of the company's own resources; 
progressively achieving .appropriate specialization of product 
development within the international group of companies. 

3. Maximum development of export opportunities. 
� 

4. Extension of processing of natural resource  
to the  

--

5. Pricing p()licie�.aimed at assuring a fa.ir and reasonable 
return tothe comi)any and to Canada for all goods and 
services sold abroad, including sales to the parent company 
and other affiliates. 

6. To search out and develop economic sources of 
supply of parts and materials within Canada. . 
7. To develop, as an integral part of the Canadian 
operation wherever practicable, the capability for technological 
research and design necessary to pursue product development 
programs and thus to take full advantage of market 
opportunities domestically and abroad. 

8. Retention of sufficient earnings to give appropriate 
financial support to expansion of the Canadian operation while 
ensuring fair return to shareholders. 

9. To work toward a Canadian outlook within managemci).t, 
through purposeful training promotion of qualified 
Canadian personnel and inclusion of a major proportion of 
Canadian citizens on its Board of Directors. 

10. To achieve a financial structure which provides 
opportunity for equity participation by Canada. 

11. Periodically to publish information on financial 
position and operations. 

12. To give appropriate attention and support to 
recognized national objectives and established government 
programs designed to further Canada's economic development; 
to encourage and support Canadian institutions directed 
toward intellectual, social and cultural advancement. 
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The first eight of these guidelines are specifi­

cally designed to encourage companies operating in Canada 

to do so in a manner that harmonizes with. Canadian �conomic 

interests rather than heeding solely the imperatives of 

foreign-b ased parent companies. In effe ct, the guidelines 

enco�rage subsidiaries to operate as if they were independent 

Canadian companies. 

Guideline #9 envisages a greater degree of "Canadian 

outlook" at the management and directoral level through the 

inclusion of Canadian personnel. This objective has b een 

partially supersided by s. 100 (3) of the Canada Business 

Corporations Act, which provides that a majority of the 
 

directo rs of a corporation shall b e  "resident Canadians". 

Guideline 10 encourages Canadian input at the share­

holder level. However, the wording is very vague, ·does not 

specify whether voting shares are contemplated as a means 

of direct shareholder input on the operations of the company, 

or whether it simply envisages a means of allowing "Canada" 

(are individuals or government b odies contemplated? )  to 
participate in the profits of the company. 

Guideline 11 envisages greater d isclosure b y  foreign­

controlled corporations, while Guideline 12 e ncourages the 

companies to b ecome more broadly involved in non-business 

activities of the Canadian community, activities that we 

would normally consider under the�ading of •charitab le 

donations" . 

How effective these guidelines have b een is a 

matter of speculation. Certainly the federal government fel t 

the need to exert more stringent contro ls on the entry o£ 

f . . 1 . d 
23 

ore1gn cap1ta 1nto Cana a and to make at least a token 

gesture on the residence requirement for directors. On 
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the g uidelines themselves, no follow-up study appears to 

have been done. 

Clearly, in many respects the issues raised·by these 

d efinitions, guidelines, and goals of "corporate social 

responsibility" are beyond the scope of legislation enacted 

to enable incorporation as a matter of right. Furthermore, 

the inability of academic writers to arrive at a workable 

d efinition of the terms "social responsibility" and "good 

corporate citizenship" would seem to.:indicate that there is 

considerable difficulty iri formulating these terms-- either 

generally or more specifically with reference to the various 

areas of activity proposed-- as duties in law. The paper on 

 Law Reform presented to the British Parliament in 

J uly 1973 by the Secretary for Trade and Industry also clearly 

acknowledges this difficulty:
24 

The other kind of responsibility , a more general 
and moral kind, is much more difficult to 
specify and define in terms that can assist any 
board to decide in any particularatuation just 
where that responsibility  leads them, or that 
can be translated into law. 

The problem of defining these terms rai ses the basic 

question of whether the law should impose duties on
. 

cor­

porations that it does not impose on private persons other 

than laws and regulations affecting every person, whether 

an individual or a corporation, in a certain class. Same 

writers consider that the concentration of economic power 

represented by large corporations should attr act commensurate 

responsibility as a legal or quasi- legal obligation. This; 

however, leads to further questions: How should ��'socially 

responsible" performance be measured, and to what. kind of 

corporation should it attach? The so-call ed "social audit" 

has been suggested as a means of n1easuring corporate performanc 

in living up to its social responsibility. This concept will 

be discussed later. As to the other q uestion, the idea that 
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"corporate social responsibility", in the sense of legal 

obligations above those attaching to private individuals 

in the same field of endeavour which arise from great 

concentration of economic power in the corporation, 

implicitly excepts smaller, less potent companies. Nonethe­

less, the Report of the Conference Board on Social 

 and the Smaller  Some  suggests 

that there are some valid areas for smaller companies to 

exercise social responsibility without, however, suggesting 

that this should be legal ob ligation. 

III. ADVOCATES OF A POSITIVE DUTY OF SOCIALLY RESPONSIBLE 
CORPORATE BEHAVIOUR 

Surprisingly, many of the advocates of socially 

responsib le corporate behaviour are closely allied to the 

operational business world as teachers ofhlsiness administration, 

and even as directors and officers of l arge corporations. 

Others are to be found in academic d isciplines such as 

economics and political science. On the other hand, two 

of tne more sceptical critics of the notion of corporate 

responsibility, �1anne and Dickerson, are lawyers. 

The most frequently advanced rationale for corporate 

social responsibility relates to its oldest form--corporate 

donations to charities and non-profit organizations--and can 

be described as "enlightened self-interest" in philanthropy. 

William J. Balli�ol has stated the rationale as follows:
2 5  

Giving by corporations is in at least one respect a para- , 
doxical phenomenon. The corporation owes its existence and � 

its continued prosperity to the successful operation of the econ- ' 
omy and the viability of the social arrangements. Since a sig- ' 
nificant segment of the institutions vital for the functioning of 
that society are financed largely on an eleemosynary basis, it is 1 

surely appropriate for the corporations to help to support the ' 
operations of these nonprofit groups. Gifts by private firms are-



justified not merely as a matter of their indebtedness to the 
nonprofit institutions for their past accomplishments, but also 
as a matter of self-interest, inasmuch as the deterioration of 
institutions such as universities. and hospitals would no doubt . 
have serious consequences for private enterprise. · 

1 5  

Corporate philanthropy i s  thus really only a business judg­

ment decision. This is clear from Baumol's conclusion:
2 6  

As 
businessmen see mm:e clearly and are able to show more 
effectively to their stockholders that the company•s prosperity [ 
depends on the health of the communities in which it operates,  
it will become clearer that self-interest fs ·indeed served by 
corporate contributions. The company pays a high price for 
operating in a region where education is poor, where living 
conditions are deplorable, where health is poorly protected,. 
where property is unsafe, and where cultural activity is all but 
dead. As it grows clear to stockholders and others imJ!lediately 
concerned that these circumstances are all more expensive than 
corporate giving, the rationality of business philanthropy must 
become obvious. 

Corporate phil anthropy, if it goes beyond the point of 

being defensible as business judgment, affects the share­

holders most directly by decreasing the amount available for 

distribution as dividends or for reinvestment in the company. 

The question of corporate philanthropy necessarily also 

raises two other questions, whether the corporation should 

be permitted to substitute the moral judgment of management 

for that of its shareholders, and whether c ontrolling share­

holders should be permitted to use a company as a conduit for 

what is essentially a private donation. Arguments have been 

advanced to get rid of corporate philanthropy on the basis of 

negative answers to these two q uestions, implicitly proposing 

that the only responsibility of a company is to its share­

holders. 
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The second large group claiming that the company 

has a duty to be socially responsible to them is labour. 

However, the questions raised by labour relations are 

largely irrelevant in considering a companies statute: most 

questions concerning labour relations are better settled at 

the bargaining table pursuant to labour legislation. None­

the less, employees, by virtue of long service or of 

ordering their lives and homes around their work, develop 

vested interests in the overall operation of a company. 

In europe this fact has been recognized by giving the 

employees a voice on the supervisory boards. 

The other major groups claiming an interest in the 

social behaviour of corporations, are, broadly speaking, 

the advocates of consumer interests and the environmentalists. 

Here, too, specific legislation relating to environmental 

protection and product safety appears to be the most effec­

tive way of protecting the public. However, to e nsure that 

corporations adhere to the spirit as well as the letter of 

such legislation, demands have been made by these groups 

for greater disclosure by companies as well as for public 

representatives on the boards of directors. There is no 

good support for these claims. However, a better case can 

be made for dealers and franchisers who are closely tied 

i nto and identified with the company. 

Another group that has a special interest in the affairs 

of a company are its creditors. Although they are most 

d irectly affected by any changes in a company's financial 

position, relatively little has been said about granting 

them special consideration in respect to the structure of the 

company. This reflects the power of large lenders or 

suppliers at the time of contracting to get security or 

guarantees from the debtor company. On the whole, the 
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interests of creditors d iverge markedly from those groups 

who would burden the company with responsi bilities that 

might encroach on the company's maximal profit margin. 

Where large lending institutions have accepted seats on 

corporate boards, they do so as shareholders or as nominees 

of the shareholders. 

The institutional shareholder represents a special 

group that can effectively temper the business decisions of 

corporations with moral considerations where the institutional 

stockholders are a large factor in the overall shareholding 

in the company. Yale University has published guidelines that 

it has adopted for its investment bodies. � Chamberlain 
- y 1 . . . th d 27 presents tne a e pos1t1on 1n ese wor s: 

In brief, the "moral minimum" of the university 
is to take such action as it can to prevent or 
correct social injury by actions of any 
corporation in which it holds shares. An 
advisory committee of teachers and students, 
following guidelines, makes recommendations 
to the trustee

'
s, with whom final discretion 

lies • . . .  The objective is not to champion 
social causes, but only to assume the respon­
sibility of a part- owner in registeri ng its views 
with respect to the desirable behaviour of 
companies in which it was invested . . . it will 
sell its holdings only as a l ast resort, when 
persuaded that its influence is without effect. 

Other institutional investors are beginning to follow 

similar policies, although, as the following statements by 

William A. Loeb, Vice-President, Technological Investors 

Management Corporation, New York, implicitly demonstrate, 

the purpose of these policies is to make sure that the 

companies are responsive to social pressures so that they 

will maintain their goodwill in the market place:
28 



O ur current state of mind is then: 

(1)  managements must pay attention 
to and try to read the future, not just 
the past. They must take into account 
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the pressures in areas of polution, consumer 
quality, equal opportunity, natural 
resources, poverty, health and housing. Its 
going to be in their own interests to do so. 
We think companies would do well to have 
public representation at the board l evel 
to help keep in touch with what's trending. 
It probably will shake them up on occasion, 
but in the long term the advantages may 
outweigh the disadvantages. 

(2) As investors we will invest for financial gain 
but will avoid investing in "c�early socially 
bad" situations. We will not hold stocks of 
companies we deem to be substantially polluters 
or that make polluting products. We will look 
for good managements that are adjusting to the 
pressures. 

(3) As stockholders we will vote for and will 
advise our clients to vote for constructive 
steps in line with the above. 

The most important question to be resolved with respect 

to representation on corporate boards by persons representing 

interests other than those of the snareholders concerns the 

potential for conflicts of interests. We will return to 

this issue in a later section of this paper dealing with 

restructuring the board of directors. 

IV. CORPORATE PHILANTHROPY 

A. Statutes 

vfuile corporate philanthropy does not represent a new 

initiative in corporate reform and has been with us for many 

decades, it has been and continues to be a controversial 

subject since it involves the expenditure of money that 
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would otherwise have been distributable and taxable earnings 

of the company. 

"Corporate Philanthropy" has always been justifiable 

as � legitimate business expense, that is, as a payment made 

for the b enefit of the company and not only for the benefit 

of the r ecipient. This is explicitly recognized by the power! 

enumerated under s. 2 0 (1 )  of the Alberta Companies Act, 

R. S . A. 1 9 7 0, c. 6 0, as amended, in paragraph 19 particularly, 

and incidentally in para�raph 2. It is to be noted, however, 

that these powers are dependent on the objects of-the company, 

and can be excluded from the memorandum of association; <: 

20. (1) For the purpose of carrying out its objects, a 
:ompany other than a :>pecially lmlJt�d company has the 
'oilowing pO\vers, except such of them as may be expressly 

t!XCluded by the memorandum, 

2. the power to construct, improve, maintain, develop, 
work, manage, carry out, or control any roads, ways, 
tramways, branches or sidings, bridges, reservoirs, 
watercourses, wharves, manufactories, warehouses, 
electric works, shops, stores, and other worka and 
conveniences that may seem calculated, directly 
or indirectly, to advance the company's interests,. 
and the power to contribute to. subsidize, or other­
wise assist or take part in the construction, improve­
ment, maintenance, working, management, carrying 
out, or control thereof, 

19. the power to establish and support or· aid in the \ 
establishment and support of associations, institu-  
tions, funds, trusts, and conveniences calculated to  
benefit employees or ex-employees of the company : 
or its predecessors in business, or the dependants or 
connections of such persons, and the power to grant 
pensions and allowances, and to make payments to­
wards insurance. and to subscribe or guarantee , 
money for charitable or benevolent objects or for ' 
any exhibition, or for any public, general, or useful 
o�ec� 

· 
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The Ontario Business Corporations Act, R.S.O. 19 7 0, 

c. 53, as amended, contains almost identical provisions 

in paragraphs 8 and 14 of s. 15 (see Append ix II) . 

In somewhat broader terms the American Model Business 

Corporations Act, revised 1969, has the following sections: 

SECI'ION 3. PURPOSES 
Corporations may be organized under this Act for any 

lawful purpose or purposes, except for the purpose of bankin er 
. � 

or msurance. 

SECI'ION 4. GENERAL POWERS., 
Each corporation shall have power: 

(m) To make donations for the public welfare or for chari­
table, scientific or educational purposes. 

(n) To transact any lawful business which the board of 
directors shall find will be in aid of governmental policy. 

( o) To pay pensions and establish pension plans, pension 
trusts, profit sharing plans, stock bonus plans, stock option 
plans and other incentive plans for any or all of its directors, 
officers and employees. 

( q) To have and exercise all powers necessary or conve-
nient to effect its purposes. 

· 

 
l 
I 

 
It should be noted that this statute does not make the 

powers under s. 4 dependent on the prupose of incorporation, 

and does not provide for any "opting-out" i n  the by- laws 

of the company. 

The provisions of the Ghana Companies Act, 1963, 

are somew hat more complicated. Section 24 gives a company 

all the powers of a "natural person of full capacity" bu.t 



, 

only "for the furtherance of its objects" and unless the 
comapny's Regulations otherwise provide. Prima  this 
makes the power to make charitable donations permissive, 
but other limitations in respect to such gifts are imposed 
on the directors by s. 2 02 .  

24� Except to the extent �hat a company's Regulations otherwise provtde, every company registered after the commencement of this 0-;?de and every existing company which, pursuant to section 19 of th1� Code, adot'ts. Regulations in lieu of its memorandum and articles of ass<;>ciatJOn s�all have, for the fuither:1nce of its objects and of any busmess earned on hy it and authorised in its Regulations al the powers of a natural person of full capacity. 

Gower recognized that his approach in drafting the Ghana 

Companies Act in effect affirmed the existing case law:
2 9  

In the veL:.:;� r,f this section included in the Draft circulated for comments I had! 
attempted to deal with tht: ��c.! .!�m of how far companies may make gifts for charitable,: 
political or other purposes. The comments on this attempt have convinced me that it would · 
do more harm than good and that it is better to leave this vexed question with no cleareri 
answer than is afforded by this section in its present form. Th 

.. 
e validity of such gifts will thereby\1 

depend on whether they can fairly be regarded as made " for the furtherance of any (autho­
rised) business carried on by it ". This test seems in effect to be that laid down by the existing: 
case-law; see Hutton v. W. Cork Rly (1883) 23 Ch. D. 654, C. A.; Re George Newman Ltd.l 
[1895] 1 Ch. 674, C. A.; Evans v. Brunner .Mond & Co. [1921] 1 Ch. 359;Re Lee Belzrens & Co. 
[1932] 2 Ch. 46; Parke v. Daily News [1961] l.W.L.R. 493. So far as charitable contributions\ 
are concerned this is perhaps a slightly anachronistic and cynical approach, but in fact corn- : 
panies do not seem to find it unduly restrictive. For the American approach see Smirlz v. Barlow 
98 A. 2d 581 (1953). . l 

It should be noted that a later section (section 202) limits the powers of the directors to 1 
·make gifts without the consent of the members in general meeting. ' 

Section 2 02(1 ) (c) provides: 

202. (1) Notwithstanding subsection (3) of section 137 of this Code or any provision ·in the 
company's Regulations the directors of a company with shares shall not, without the approval 
of an ordinary resolution of the company-

 
(c) make voluntary contributions to any charitable or other funds, other than· 

pension funds for the benefit of employees of the company or any associated 
company, of any amounts the aggregate of which will, in any financial year 
of the company, exceed £Gl,OOO or 2 per cent of the income surplus of the  
company at the end of the immediately preceding financial year, whichever 
is the greater: ; 
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Gower's reasons for this subsection are quite simply based 

on the undesirability of giving d irectors unlimited powers 

to make charitable donations: 

6. Subsection (I) (c), follows section 293 or the Indian Act which, in turn, is based on/' 
similar sections in many of the American Acts; there is nothing comparable in the South 
Mrican Act. The exact extent of the limits which should be imposed is a rnaltcr for debate, 
)ut' I have no doubt that it is undesirable that directors should have unlimited power to give 
1way the company's funds to charity. 

While the Ghana Companies Act attempts to fetter the 

d irector's discretion to make charitable d onations by providing 

for a monetary ceiling, the British Companies Act of 1967 (see 

Appendix III) took a different approach by requiring direc-
� 

tors to disclose each donation of more than LSO, by giving 

the name of the person and the purpose for which it was 

given, and if fiven for a political purpose, whether directly 

or indeirectly, the name of the party must also be provided. 

The section further defines "charitable purposes" according 

to the four heads set out by Lord Macnaghten in Income Tax 

  Comrs. v. Pemsel [1891] A.C. 531. The 

application of the section is thereby somewhat restricted. 

The newer Canadian legislation is less explicit on 

the subject of charitable d onations. The new British Columbia 

Companies Act, S.B.C. 1973, c. 18, is silent on the matter. 

The Act simply gives the company "the power and capacity of 

a natural person of full capacity" under s. 23 subject by 

s. 2 4  to any restrictions in its memorandum of association: 

23. {I) Subject to subsection (2), a company has the power and capacity 
of a natural person of full capacity. 

{2) No company has the capacity 
{a) to operate a railway as a common carrier; or 
(b) to carry on the business of insurance, except as authorized by

. 
clause (d) of subsection (I) of section 35; or 

{c) to operate as a club, unless authorized in writing by the 
Attorney-General; or 

{d) to carry on a business that is trust business as defined in 
Schedule A of the Trust Companies Act. 



.. 

24. (1) No company shall carry on any business that it is restricted from 
carrying on by its memorandum. 

(2) No company shall exercise any power th:1t it is restricted from 
exercising by its memorandum, or exercise any of its powers in a manner  
inconsistent with the restrictions in its memorandum. I (3) No act of a company, including any transfer of property to or by a 
company, is invalid by reason only that the act contravenes subsections (1) or I 
(2). 

2 3  

In the result,companies must be taken to have the power to 

make donations unless these are excluded by its memorandum. 

However, the second clause of s. 24 (2 ) suggests that the 

exclusion may be implicit. rather than explicit.

No guidance is to be had from the duties imposed upon 

the d irectors, which by virtue of s. 14 1(1) (a) and (b) are 

simply "to act honestly and in good faith and in the best 

interests of the company and to�ercise the care, diligence 

and skill of a reasonably prudent person." 

The new Canada Business Coporations Act (Bill C-2 9 ), 

uses similar language to the B.C. legislation to arrive 

at the same end. 

The legislation canvassed above thus covers a broad 

range of options, from the inclusion of mandatory powers to 

make charitable donations, to controlled permissive powers 

to make such donations, to the· existing Alberta legislation 

permitting such donations only if they are incidental to 

carrying out the objects of the company. 

B. Case Law: British 

The case law on charitable donations by companies evo 

in the 19 th century. The leading case is Hutton v. West Cor 

 eo., a decision of the English Court of Appeal from. 

1 8 8 3.
30 

The railway company had sold its assets and was in 
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the process of winding up. A gene ral meeting of the company 

resolved to pay fl05 0 to the paid offici als of the company 

as compensation for lost e mployment and fl5 00 as remunerati on 

to the directors for past servi ces. There was no provision 

in the arti cles providing for remuneration of directors, and 

they had never been paid. The Court of Appeal held that, 

although the company could validly make such resolutions 

for the benefit of the business while i t  was a going concern ,  

i n  the circumstances of winding-up, the se payments could not 

be considered to be for the bene fi t  of a business that no 

longer exi sted. The company continued to exist only for the 

purpose of windi ng- up. Bowen L. J. made the following 

observati ons, ending wi th his fr equently quoted "cakes and 

ale" dictUJ.-u: 
3 1 

Most businesses require liberal dealings. The test 
there ag�in is not whether it is bona fide, but whether, as well as 
being done bona fide, it is done within the ordinary scope of the ; 
company's business, and whether it is reasonably incidental to the 
carrying on of the company's business for the company's benefit. 

Take this sort of instance. A railway company, or the direct0rs 
of the company, might send down all the porters at a railway , 

station to have tea in the country at the expense of the company. 1 

Why should they not ? It is for the directors to judge, provided 
it is a matter which is reasonably incidental to the carrying on of 
the business of the company, and a company which always treated 

its employes with Draconian se>erity, and never allowed them ai 
 inch more than the strict letter of the bond, would soon \  ' 

nnd itself deserted-at all ewnt;;, unless labour was very much\ 

more easy to obtain in the market than it often is. The law does · 

not say that there are to be no cakes and ale, but there are to be 

no cakes and ale except such as are required for the benefit of the 
company. 

Hi s Lordsh i p  continued, touching directly on the questi on of 

corporate " charity "  as charity:
3 2 



Now r1a.t I think is the principle to be found in the case 
of Hampson v. Price's Patent Oandle Company (1). The l\Iaster of 
the Rolls there held that the company might lawfully expend a 1 
week's wages as gratuities for their servants ; because that sort of 
liberal dealing with servants eases the friction between masters 
and servants, and is, in the end, a benefit to the company. It is 
not charity sitting at the board of directors, because as it seems 
to me charity has no business to sit at boards of directors . qua 
charity. There is, however, a kind of charitable dealing which 
is for the interest of those who practise it, and to that extent anct 
in that garb (I admit not a very philanthropic garb) charity 
may sit at the board, b�t for no other purpose. 
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As long as some sort of corporate self- interest can 
1= 

be found, the courts seem to be prepared to take a liberal 

view of charitable donations . This is illustrated by the 
33 

case of  v. Brunner, Mend and  Ltd. The 

defendant was a chemical manufacturer having anci lliary to 

its main object power to do "all such business and things 

as may be incidental or .conducive to the attainment of the 

above objects, or any of them . " An extraordinary meeting 

of the company passed a resolution authorizing the directors 

to distribute flO O , O O O  out of the surplus reserve account to 

U. K. scientific insti tuti·ons and universities "for the 

furtherance of scientific education and research. "  On an 

application for a declaration that the resolution was ultra 

vires and for an injunction, the court affirmed the validity 

of the resolution, despite a strong argument by the plaintiff 

that the money would be applied for education generally in 

a manner too remote to benefit the company directly, and even 

if it were appl ied in branches of sicnece in w hich the company 

has an interest, this expenditure would not secure to the 

company any advantage over its competitors. Eve J .  acknow­

ledged that this point caused him difficulty, yet nonetheless 

he found for the company on very liberal grounds : 34 
 



, 

I confess I do feel some difficulty on these points. The 
furtherance of scientific education and research generally 1 

might certainly appear to sanction the application of this 
large fund in part to scientific educa�ion not necessarily useful 
or beneficial to the company, and in the absence of the 
evidence to which 1 am about to allude, I should have been 
disposed to think the terms of the resolution somewhat 
indefinite and wide and calculated to give rise to the suggestion 
that the advancement of science rather than the direct benefit 
of the company had dictated it . But it appears from the 
evidence of the chairman of the company, supported by 
the evidence of all the other directors, that the company 
is not aiming by this contribution at securing the education : 
of scientific men as � specialists in its business. ·what it ! . I 
desires is to encourage and assist men who will cultivate i 
the scientific attitude of mind, and be prepared to devote 
their time and abilities to scientific study 1: and research 
generally. According to the evidence that is the class of men 
for whom the company is constantly looking out; a class of 
men of which the supply is very inadequate but who when 
obtainable are readily capable of adapting themselves to the 
investigation research and scientific work of the company. 
It is not intended to impose on the universities and other 
institutions who may benefit under this grant any obligation 
to train men as specialists in the particular scientific work 
which the company undertakes. "What is desired is to offer 
attractions to these who are prepared to take up science and 
to cultivate the scientific mind and scientific habits, and 
thereby to establish "\vhat one of the deponents speaks of 
as •• a reservoir of trained experts " from which the company ' 
-will be able to select the right men to instruct in the particular : 
branches of scientific in\estigation necessary for the purposes 1 
of the compauy. The evidence establishes this much, that 
the company is in constant need of a reserve of scientifically 
trained men for the purpose of its business-that the business 
cannot be maintained if the supply of such men is deficient-- 1 

that a deficiency is almost inevitable unless substantial induce- J 
ments are forthcoming to attract men to scientific study and ' 
researeh-that the best agencies for directing these studies 
are the well-equipped universities and scientific institutions, 
and that the intere::t of the company does not .require that : 
the education and training should necessarily be confined to · 
scientific work of the nature of that in which the company , 
is solely interested. These considerations dispose I think of 
the objection raised to the wide and general nature of the 
reference in the resolution to scientific education and research ; ' ' 
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it is not intended to limit the application of the monc" to . " 
the

. 
special branches of science affecting the company,s l 

busmess but to promote the training and education cal­
cul�ted

. 
�o produce the class of men qualified to assist in ·\. 

mamtammg the company's business. i 

27 

But even such liberal cons truction can only b e  · 
resorted to where there i s  in fact s ome b enefit reasonably 

incidental to the company ' s  busines s . I n  Re Lee ,  
3 5 and  Ltd . Eve J. held that a deed o f  covenant for 

a pens ion of L S O O  per ann?f to the widow of a former 

managing director of the company five years after his 

death was ultra vires the company , even t�ough the memorandum 
� 

of association gave the company an express power to provide 
for the welfare of the company ' s  former employees and their 

dependants :
3 6 

It is not contended, nor in the face of a number of 
authorities to the contrary effect could it be, that an arrange­
ment of this nature for rewarding long and faithful service 
on the part of persons employed by the company is not within 
the power of an ordinary trading company such as this com­
pany was, and indeed in the company's memorandum of 
asociation is contained (clause 3) an express power to provide 
for the welfare of persons in the employment of the company 
or formerly in its employment, and the widows and children 
of such persons and others dependent upon them by granting 
money or pensions, providing schools, reading rooms or 
places of recreation, subscribing to sick or benefit clubs or 
societies or otherwise as th� company may think fit. 

But whether . they be made under an express or implied l 
power, all such grants involve an expenditure of the com- 1 
pany's money, and that money can only be spent for pur- l 
poses reasonably incidental to the carrying on of the com- \ 
pany's business, and the validity of such grants is to be I tested, as is shown in all the authorities, by the answers. to I three pertinent questions : (i.) Is the transaction reasonably I incidental to the calTying on of the company's business 1 i 
(ii.) Is it a bona fide transaction ? and (iii.) Is it done for the  
benefit and to promote the prosperity of the company  



If there were nothing more in the case than what I have 
just indica.ted, I should feel myself hound in the circum­
stances to support the liquidator's rejection of this lady's i 
proof. 

2 8  

The Hutton and Lee , Behrens cases were applied by 

Wilberforce J .  to enj oin the company and d i rectors of the 

defendant in Parke v .   News Ltd .
3 7 

from applying the 

proceeds from the s ale of two newspapers ( £2 million) to 

the benefit of the s taff and pens ioners o f  the Daily News 

by way of compens ation fo� loss o f  pens ion rights , pens ion 

b enefits and payments in lieu o f  notice . S ince the company 

no longer had any undertakin� it was in thf s ame position 

as the company in the Hutton cas e and thes e e s s entially 

gratuitous expenditures could not b e  o f  b enefit for the 

company . 

There has only been one decis ion in which a court has 

gone so far as to affirm that a company may be operated in a 

manner des igned to benefit primarily not the company but 

other interests . I t  must be s tated , however , that this 

decis ion , Mi les v.   Meat  C o . ( Ltd . )  ,
3 8  

a decis ion o f  the High Court o f  Australia , affirmed by the 

Judicial Committee of the Privy Counci l  other grounds , i s  

of dubious authority . The company had been formed by grazers 

as an ordinary s toc� company with provision for the payment 

o f  dividends , sub j ect to the directors '  discretion to form 

a res erve fund , but had in fact b een operated for thirty 

years very much like a marketing board to assure s table 

prices to gra z ers generally . It had never paid a dividend 

and for a number of years was dependent upon voluntary 

contributions from grazers for its s urviva l . At the time 

of the action , however , the company had built up a £60, 000 

res erve . The plainti ff director was the largest shareholder 

and applied for an inj unction to res train the company from 

operating in a manner otherwi s e  than with a view to making 
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profits di s tributab l e  among its members . Gri ffith C . J . 

accepted the facts a lleged by the plaintiff :
3 9  

The appellant ' s  complaint i s  that i t  i s  the 
s ettled policy of the company to carry on 
its operations , not with a view to paying 
dividends to its members , but with a view 
to benefitting the pastoral indus try in 
general ,  and incid entally s uch of the members 
a s  are intere sted in that industry , and t�at 
the conduct o f  the affairs o f  the company i s  in 
accordance with that policy . Thi s  may b e  
taken t o  b e  established . The app e llant contends 
that s uch conduct is ultra vires . 

The Chief Jus tic e  refus ed to b e  swayed by the argument that 
 

a company mus t  carry on bus ines s for the purpos e  o f  maxi -
. . . f .  4 0  m1 z1ng 1 t s  own pro 1ts : 

But , in my op1n1on , the law allows the members 
of a company to adopt what po licy they pleas e· 
to guide them in c arrying on its operations . 
I f  they think fit to accry them on with the 
· co llateral obj ect of enab ling another enter­
pri s e  to be carried on with greater s ucce s s  
than would otherwis e  b e  pos s ible , I think that 
they are entitled to do so without any inter­
ference from the Court , provided that they do 
not expend the funds of the company upon any 
obj ect not authori z ed by its cons titution . 

The law does not require the members o f  a 
company to divest tr .. ems elves in its management , 
of all altrui s tic motices , or to maintain . the 
character o f  the company as a soulless  and b owel­
less thing , or to extract the last farthing in 
its commercial dealings , or forbid them to 
carry on its operations in a way whi ch they 
think conducive to the b e s t  i nteres ts of the 
communi ty as a whole , or a subs tantial part of 
it,  rather than in a way whi ch they think 
detrimental to s uch interes ts , though more 
beneficial ( in a p ecuniary s ens e )  to themse lves . 
And i f  they des ire to a s s i s t  another enterprise , 
it is immaterial whether they are or are not 
personally interes ted in that enterpris e . 
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The Privy Council affirmed thi s  decis ion on the s impl e  

basi s  that the plaintiff had failed to make out his c as e .  

Lord Parker o f  Waddington , delivering the j udgment o f  their 

Lordships , expres s ly refused to discus s the questions of 

law rai s ed in the High Court :
4 1 

Under thes e  circums tances i t  i s  unneces s ary 
to cons ider or d ecide the ques tions o f  law 
rai s ed and discus s ed in the Court b elow .  I t  
mus t  not , however , b e  unders tood that their 
Lord ships a s s ent to the view tha t  if the 
plaintif f  had e s tab lished the cas e  he s et out 
to prove he would not have b een entitled to 
relief . Without expres s ing an opinion on thi s  
o r  any other ques tion o f  law ,  their Lordships 
are of the opinion . • that the appeal 
failed . 

The cas e has not been j udicially cons idered . 

c .  Cas e Law : American 

In the United S tates the law has changed radically 

in thi s century . I n  the 191 6 decis ion in  v .  Ford 

Motor Co .
4 2  

the court ordered the defendant company , whi ch 

was completely controlled by Henry Ford , to pay out as 

dividends a large portion of the earnings that had been 

retained to faci litate the further expans i on o f  thi s  

fa b u l �� � � �  s ucce s s ful company . B y  rea s on o f  ever-greater 

production and rationali zation of costs , the price of the 

Model T had been reduced progressive ly f rom around $ 9 0 0  to 

$ 4 4 0 ,  and a further reduction to $3 6 0  was p l anned . Henry 

Ford had made the following fateful s tatements :
43 

1 '':'\Jy !lm'Jit!o!l," .>a!d )Jr. ro;.J, "is to Cfli!J}Oy 
still ::10rc men, tu s�1.·::�4,_l the Lei.t�fits of t1:is iu­
dustrial sy�tem to tl:e ;;:c.1tc•t pwsiule ltUmL�r. 
to h d p  them lmiltl up r h .-.ir Jives and their 
home:>. Tu do this we are puttmg the g r.!utcst 
shar:! of our protits ':Jcb: in tb<! busiccss:· 

''\Yith rq;:m.l to .�i l·il!;ends. the company paid 
sixty per cent. ou its <',l pitalizntion of two mil­
lion dollars, or Slt::?0; ;.(·-:_1), lc:niug �:j�,i.H}lr�-
000 to n:iure:-t ior •i.: !:rowth (l� the> com­
pany. This is ::IIr. F•)rd'< pc !icy ut prl'�f-nt. and 
it is understood t L n t  th'· otiu:r stockholders 
cheerfuily accede tn thi� plan." 



He hnd made up his mind in the summer 
of 1916 thut no di\•idends orher than the reg­
ular di'l"idends should L;; pail!, ' 'for Ut� pre:;-
ent."  ''Q. For how long ?  Hnd you fi:s:ed in your j 
mind anv t;me in the future. whrn vnn w•·r,. guiug to · pay- .A. Nfl. 

· i 
"Q. 'l'hn t wns indefinite in the future? fo 

'l'hat was indetinite ; yes, sir " 

3 1  

Thi s  convinced the court that the Board ' s  actions were not 

in the bes t interest o f  

the b oard was dominated 

the shareholders--particularly 
4 4  by Henry Ford : 

The record, nnd e<l[.IL>C.ia11y the testimony " 
of ·)Ir. Ford. convinces that he has to !>Ome \ 
extent the nttit�1le towards siu;re�o!der� ot 
one who has d1spr.nsell anJ u • .s,nbuteu tt> 
them !orge ;;ains a nd tlH�t they should be 
content tu take whnt h•1 Phooses to !!ive. 

' 

:!!� te��i�c�y crcutes t!"-:c !n1prt:5siou. :1:�. 
·hat h� thinks the Ford ;:\Iotor Compauy hns 

made too much mcney, :!:.::�s h::.d tco la:-;;€ 
profits, and th:rt, although lar.;:! p�·ofits Pui;;ht . 
be sllll eamed, a sharing of rheru with thE ' 
public, by re,lucing the price e;f the oulpul 
of the comp:.:,ny, ou:;l:t to !Jc ur.<.J.crtrrken 1 
We hn.ve no do'J.ht thut certain 5cut!t;�c:l.ts 
pblluuthropic auu altruistic, crcdit�1olc tc 
l\Ir. li'ord, had large in (J llt'!iCe in rleltmninin:; 
the IJOlky to be p ur:;ueti !Jy the Ford :.uowx 
Company-the polit-y which has ue'!D hercir ; 

referred to. 
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The court concluded : 

The difference betwl!en 

an induE>ntul bl.lln::tnitar!nn c::.:penditure of 
corporate iunds for the bcnelit or the em­

ploy�s. like the builuin:; of a hospitJ.l for 
their use and the employn!ent of agenei·�s for 
the hettH1lleut of their eonJitiou, awi a ::en­

em! purpv.�e and plun to Li i"dit L.I.Ulkiuu at 
the expense of other;;:, is olwious. T'nl!re j 
f'bould he no C'fmfu �il>n (vi \·;hicll there i.s e\'i- . 

dcn<:e) of the duties which :\fr. :Ford cou<:eh·es , 
thnt he ancl the storkbe>!tl"'r:> owe to the �en- , 
eral public and the dutie<; which in l:J.',"I'" he : 

and his coJirectors owe to vrotl:'sting, mi­
nority stodi:holders. .\. I, n>jncss cm-i   tion 

ts orbnnizc.l nnd earrit>d on pl'i!oiarii�· fut· the 

profit of the stocl;:hohler.�. Tll•? \'•)wers of ti:te 
dfrect0rs are: to be em:ployr:Ll !:or tl1at t>tul. 
The dis•.:retion of director" i" to t>e •:xc·rr:is<'<i 
in the l'liniee of m�at:s to utwin that entl. ant.! 

since 



uocs not extend to a clu,nge In tlte e-nd it­
.scl!, to the rt!Uudion c>f t•rofits, or to the non­
distribution of protits among stockholtlcr)': in 1 
or.dcr w d.:.-ote tht:m to other pm·flt<:t:-<;. 

T!lcro is c.:.a>it.:tted to till} uisc:retiou o!' <H· 
re�tor.;, :;. d1;;crc:ioa to be cxerds•!il lu ;.:ootl 
faith, the intimte details of busines5;, ittC:l l!•l· 
in� the wages whicll shall he paid to <'m· 
pl<)ye;.:, the number of hours they shall wor�. 
the conuitions unuer which tabor shall be car- j 
ried on, and the price for 'vhich prodtlct.� ' 
slmll be offered to the public. 

It ia sa�d by appellants that tile motl>e:<� 
of the bo-J.rll t•Jember:; are not material an•! 
will not he inquired into by the court so loa;: 
us their acts are wirhin their lawful powt·rl' . 
• \.s we haYe pc.in"� out, and the proposition 
does not require ai·g;ulllent to sustain it, it 
is not within. the J[!wful powers of a board .:•:" 
directors to st.:1p8 und  contluct the affairs • •  r 
a corporation ior the merely inddentnl b�tt••· 
fit of shareitolders and for the primary ptH'· 
pose of be:n�tltl::l; O[!Jers, nud no •oue '\l '; 
contend that, if tl1e aYowed purpose of liw; 

del'emlant directors w:ts to sacrifce the in
terests of sh:treholders, it would not be u, .. 
dutv or the coar.:s to interfere. 

3 2  

The Dodge v .  Ford Ho tor eo . i s  s omewhat anomalous 
becaus e there was a dis tributabl e  s urplus o f  almo s t  $ 30 
million on a paid-up capital of only $ 2  mil l ion ,  with a 
cons tant income of over $ 6 0 mil lion in pro fits per year ! 
In thes e circums tances the court felt that a dividend o f  
only $ 1. 2 million per y ear was a n  arbitrary exercise o f  
authority with which a court o f  equity could interfere . 

In more reasonable circumstances , American courts have 

not hes itated to find that a company was legally entitled to 

make reasonab le contributions to public causes . 

The law s eems to have been well advanced by the case 
f . h f 1 4 6  h '  h o A. P. Sm�t N  eo . v .  Bar ow . I n  t � s  cas e t e 

plainti ff-appellant had for a number o f  years made donations 
to pr ivate univers i ties . This was contes ted by shareholders 
on the grounds that the p laintiff ' s  certif icate of incor­
poration did not  authori z e  s uch contributions and 
that the company did not pos s e s s  any implied or incidental 
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powers to make them under common- law principles . I n  its 

decision , the �ew Jers ey Appellate Divis ion acknowledged 

that twentieth c entury operations operate in a diff erent 

climate from that in which the common- law principles 

relating to corporate charity evolved . Refering to Berle 

and Manns , The Mod ern  and Private  

Jacobs J .  s aid :
4 7  

uuring the 19th 
Cent-11ry when corporations were relatively 
few and small and did net dominate the ' 
:ountry's wealth, �the common-law rule did I 
:tot signifi�antly interfere with the public ; 
.nterest. But the 20th Century has present­
ed a different climate. Berle and Means, 
The I\Iodern Corporation and Private 
Property ( 19-+S). Control of economic 
wealth has passed largely from individual 
entrepreneurs to dominating corporations, 
and calls upon the corporations for reason­
able philanthropic donations !lave come to

1 

be made with increased public support. In · 
many instances such contributions have 
been sustained by the courts wi thin the 
common-law doctrine upon liberal findint;s 
that the donations tended reasonably t:O 
promote the corporate obj ectives. 

Jacobs J .  recogni zed the practical e ffects of the trans fer 

of wealth :
4 8 

With the trans fer of mos t  o f  the wealth to 
corporate hands and the imposition o f  heavy 
burdens of individual taxation , they [ indi­
viduals ] have been unable to keep pace with 
increas ed philanthropic needs . They have 
therefore , wi th j us tif ication , turned to 
corporations to a s sume the modern obligations 
of good citi z enship in the same manner a s  
humans do . Congres s and s tate legis latures 
have enacted laws which encourage corporate 
contributions , and mus t  has recently b een 
wr itten to indicate the crying need and 
adequate legal basis therefor . 

And further : 



In actual practice corporate giving has cor­
respondingly increased. Thus, it is esti­
mated that annual corporate c:ontributionsi 
throughout the nation aggregate over 3001\ 
million dollars, with over 60 million dollars 
thereof going to unh·ersities and other edu­
cational institutions. Similarly, it is esti­
mated that local community chests receive 
well over 40% of their contributions from 
corporations ; these contributions and those 
made by corporations to the American Red 
Cross, to Boy Scouts and Girl Scouts, to 
4-H Oubs and similar organizations have ' 

almost invariably been unquestioned. 
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I n  the result , the court in an unanimous decision affirmed 

that ·:1 the corporate power to make reasonable charitable 

contributions exis ts under modern conditions , even apart 

from express statutory provis ion"
49 

and continued : 

There is no suggestion that it was made 
indiscriminately or to a pet charity of the  
corporate directors in furtherance of per­
sonal rather than corporate ends. On the 
:ontrary, it was made to a preeminent in­
stitution of higher learning, was modest in: 
.�mount and well within the limitations im- 1 

?osed by the statutory enactments, and was 
roluntarily made in the reasonable belief 

that it would aid the public welfare and ad­
vance the interests of the plaintiff as a 
Jrivate corporation and as part of the 
community in which it operates. \Ve find 1 
:hat it was a. lawful exercise of the cor- ' 
Joration's implied and incidental powers un­
ier common-law principles and that it came 
vithin the express authority of the perti­
nent state legislation. As has been indi­
;ated, ti1ere is now widespread belief 
throughout the nation that free and vigor- , 
ous non-governmental institutions of Iearn- 1 

ing are vi.tal to our democracy and the ' 
system of free enterprise and that with­
drawal of corporate authority to make such

· 

contributions within reasonable limits >vould I 
seriously threaten their continuance. Cor­
porations have come to recognize this and 
with their enlightenment have soug-ht in 
varying measures, as has the plaintiti by its 



contribution, to insure and strengthen the 
society which gives them existence and the , 
means of aiding themselves and their fellow : 
citizens. Clearly then, the app<"llants, as in- : 
dividual stockholders whose private inter- ; 
ests rest entirely upon the well-being of the ! 
plaintiff corporation, ought not be permitted ! 
to close their eyes to present-day realities 
and thwart the long-visioned corporate · ac­
tion: in recognizing and voluntarily discharg­
ing its high obligations as a constituent of 

our modern social structure. 

D. Reform 

3 5 

Execept for more specific disclosur e  and requirements , 

the U.K. Companies Act o f  1967 does not sub stantially alter 
 

the law on chari table donations by companies as i t  had been 

developed in the cases up to Parke v.   News . The principc 

requirement of s uch donations is that they be in s ome way 

good for bus ines s .  

Gower , in writing about the duties o f  directors , notes 

that they are not required to act in detached altruism for 

the company , but that " it is apparently only the interests 

of the memb ers , pres ent and future ,  to which they are 

entitled to have regard ; the interes ts of the employees , 

the consumers of the company ' s  products or the nation as a 

whole are legally irrelevant . "
5 0 

However , he goes on to s ay :
51 

This. it may be thought, is an   view . .  
Directors habitually have regard to these interests; indeed i t  has become 
common form for them to declare that industry owes duties to employees, 
consumers and the nation, as well as to the shareholders.u Fortunately, 
so long as the company remains a going concern the members' interests 
will normally be        interests;  

 hostile trade unions, dissatisfied customers and an aggrieved 
 or government are not conducive to the future prosperity  

the company.39 Hence it is generally possible to justify generosity to 
  donations 40 and even political contributions,• !  

though it seems that the onus will be on the directors to . justify any 
gratuitous payments by showing positively that they were made bona 
fide for the benefit of the company. 42 
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I n  his Draft Ghana Code Gower recogni zed tha t  the 

fiduciary duty of directors to the 11 company as a whole11 

extends beyond the company either as an abs tract entity 

distinct from its incorporators or a s  the s um o f  i ts incor­

porators . However , it is c lear from his c ommentary that 

Gower is not entirely certain of how far a duty to interests 

other than thos e  of the shareholders , s hould or could be 

placed on the directors . He asks :
5 2  

Does it then mean that the directors should 
weigh the interests of the members , the 
employees , the consumers o f  the company ' s  
products and the nation as a whole? I t  
has recently become a lmo s t  a cliche for 
directors to declare that they owe duties 
to all these classes and the Compani es Act 
of the German Federal Republic expres s ly 
declares that directors mus t  act to the best 
interests of the emp loyees and the country 
as a whole , as we ll as o f  the members . But 
the pres ent English and Ghanaian law does 
not appear to support thi s  . • • •  On the 
other hand , the law s hows s igns o f  developing 
and in the U . S . A . , for examp l e , it is far 
from clear that as res tricted a view would b e  
taken : cf . Berle , The Twentieth  

 Revolution . 

Gower ' s  s olution was to avoid the creation o f  a 

pos itive duty to other interests , but to p ermit directors 

to have regard to these other interests in determining 

whether a particular trans action is in the nest interests 

o f  the company . S ection 2 03 of the Ghana Companies Act 

reads : 

203. (1) A. director of a co�pa.ny stands in a fiduciary .relationship towards tl1c company 
and shall obscne the utmost goou fauh towards the company m any transaction with it or on its 
behalf. ! 

(2) A director shaH act at all times in what he believes to be tl1e best intercs:S of the compa?y �s a whole so as to .prcscnc its assets, further its business, and promote the purposes f�r which I( was fo�med, a?d m such manner as a faithful, diligent, careful and ordinarily skilful 
drrector would act m the circumstances. 1 
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(3) In considering \Yhether a particular transaction or course of action is in the bes 
interests of the company as a whole a director may ha\·e regard to the interests of the employees 
as well as the mcrub�rs, of the company, ':l.n;J, ,,·hen appointed by, or as rcpresentatiYc of, a s-;recia 
class of ru�mbcrs, employees, or creditors may gh·e special, but not exclusive, consideration t4 
the interests of that class. 

(4) No prO\·ision, whether contained in the ·Regulations of a company, or in any contract 
or in any resolution of a company shall rclieYe any director from the duty to act in accorrlance witi 
this section or relieve him from any liability incurred as a result of any breach thereof. 

In effect , under thi s  s ection a board of directors may 

defend thems elves agains t a shareholder claim that disbur s emen· 

made for the benefit primarily of the company ' s  employees 

are  vires the company wLthout having to resort to a 

fiction that this was done in the best interests of the 

company ' s  bus iness .  However , it does not s eem that represen-
lo 

tatives of special interests can demand of the board that 

it cons ider their interests if the board refus es : there is 

no pos i tive duty to consider interests other than thos e  of 

the shareholders . 

On the other hand , i f  a director repres ents spec ial 

interests , he cannot act exclus ively in the interests of 

that c las s : he has a larger duty to the " company as a whole " .  

Gower ' s  permis s ive approach deems more s ensible than 

the pos itive duty to act in the best interests of people and 

s tate had been taken by the German law on pub l i c  s tock 

c01npanies . The 1 9 3 7  Act contained the following s ection :
53 

7 0  The managing board is , on �s own responsi­
bility , to manage the corporation as the 
good of the enterprise and its retinue 
and the common weal of fmlk and realm demand . 

Vagts points out that nothing at all is s aid here about the 

shareholders , and that the meaning of the s ection is confused 

by the use of " retinue " , a word without exact meaning in a 

modern context , but replete wi th Na z i  racial mys ticism. 
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The c laus e was abo lished in the revis ion o f  1 9 5 8  a s  

" unnecess ary becaus e s elf-evident " ,
5 4  

although the pres ent 

German legis lation still provides that a corporation may be 

dissolved for failure to heed the public intere� t .
5 5  

Vagts points out that 2 8 y ears ( h e  was writing in 1 9 6 6 )  

had not led to the crystallization into meaningful guidelines 

o f  these s ections . There was no cas e law ,  although there 

had been s ome commentary on the effect o f  thes e s ec tions 

on specific corporate actions . However , i t  s eems clear 

that thi s  s ection also cannot be effective ly us ed to compel 

decis ions not otherwis e  dictated by the pursuit o f  share-
\: 

holder interests , and at bes t s erves to protect management 

on decis ions otherwi s e  open to shareholder attack in much the 

same way that the Ghana legis lation protects directors who 

have r egard to interests other than tho s e  of the shareho lders . 

Vagts further points out that the failure o f  s .  7 0  

to have a noticeable effect o n  German corporate behaviour 

may b e  traced to a number of different social and political 

factors ,  including a more ind ependent and authoritarian 

corporate management attitude , and greater state s upport 

o f  charities and cultural institutions that leaves little 

room for corporate intrus ion in thes e  fields . Corporate 

giving would be greeted by public distrus t of the motives . 

Vagts ' notes that only in the area o f  research b eyond the 

government s cope do corporation s  contribute s ignif icantly . 

Becaus e o f  bus ines s involvement with the r i s e  o f  Nazism ,  

political contributs are subj ect to corrupt practice 

legis lation and are no longer tax deductible . 5 6  

E .  Should corporations b e  permitted to make 
charitable contributions ? 

The factors \vhich are cons idered as limitations on 

corporate giving in Germany do not have any real s ignif icance 

in the very dif ferent social conditions which exi s t  in Canada . 
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There are , however , two very important arguments that have 

been rai s ed against permitting corporate charity in C anada . 

( 1 )  are economic institutions 

I t  i s  a trite argument that corporations exis t  

primarily t o  carry o n  bus ine s s . I t s  principal role , i t  i s  

argued , i s  t o  maximi ze i t s  profits under existing market 

conditions . The pressures of the market place are the 

mos t  effective controls in a s suring that the corporation 

meets consumer demands as well as ass uring continued pros ­

perity for both its employees and i ts shareholders . Under 

this somewhat s implistic and idealistic mod� l , an ineffective 

management which fails to meet market demands will be sub j ect 

to s hareholder unrest lowered stock prices and take-over bids . 

It i s  a model that Henry Manns proposes as the ultimate 

control of manag ement ' s  use of what he calls "dis cretionary " 

earnings ( thos e  sums which amount to fue difference b etween 

the market value o f  a company ' s  s tock and the cost of a 

take-over bid) . 5 7 

(2 ) Corporate donations further the private interests 
of  

I t  is contended that corporate charitab le donations are 

less often made with the company ' s  direct b enefit in mind 

than with the personal aggrandisement in the community o f  the 

executive chiefly respons ib le for arranging the donation . 

Certainly , with small companies the interes ts o f  the sole 

or principal s hareholder are identical with thos e  o f  the 

company , and any corporate donation that results in goodwill 

for him personally may als o  result in goodwill towards the 

company . This is less clearly the case where large corporation 

are used as the source and conduit for donations made large ly 

in the private interests of a member of management or o f  a 

d .  
5 8  

1.rector . 
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{ 3) Large s cale corporate donations are an intrusion 
on   without   

Us ing Manne ' s  model o f  "discretionary income " it i s  

quite pos sible to imagine huge sums o f  money b ecoming avail­

abl e · for distribution to non-shareholder interests e s sentially 

in order to satis fy the personal whims of management . These 

disburs ements could b e  potentially very important in shaping 

the institutions of the nation . This was r ecogn i z ed by the 

court in A. P .  Smith eo . Ltd . v .  B arlow ,  in whi ch one 

of the arguments went · to the effect that company s upport 

of private collegs and univer s i ti es was important in helping 

thes e  ins titutions to survive , s ince they provided a quality 

o f  education different from that o f  s tate-funded ins titutions , 

and that the s urvival o f  private col�eges was fundamental 

to the survival of the free-enterpris e  system and " fr eedom 

as we know it . "  On the other hand , the German example has 

s hown that despite a positive duty to �t in the national 

interes t ,  corporate donations in a great many spheres are 

s uspect precisely because they introduce on areas in which 

the s tate has as s erted an interest . Governments at least 

are accountable at the polls , and frs o fficials are publicly 

vis ible and subj ect to criticism . This cannot b e  s ai d  of 

corporate managements and corporate directors . I t  i s  for 

thes e reasons that Dickerson has taken a very negative 

attitude towards corporate charity :
59 

. • • bus ines smen have no particular knowledge 
whi ch would allow them to define social obj ectives 
in an acceptable way . I nd eed , their outlook is apt 
to be too narrowly materialis tic for that purpos e ,  
This i s  a s  it should b e , b ecaus e the proper j ob of 
corporate management i s  to maximi z e  profits for 
the shareholders . But it is quite another thing to 
allow that group to apply that view to non-economic 
matters , and it is pos i tively dangerous to allow 
such a powerful and influential group as corporation 
management , however b enevolent its proclaimed 
intentions , to intrude where i t  does not b elong • . •  
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Des�ir as we may over the ineptitude of government ,  
w e  should not want to change i t  for the cold­
b looded efficiency of bus ines s .  We should 
ins i s t  that the country ' s  social decis ions 
be made openly in Parliament , qr people who , if they 
do not actively s eek our opinion , might at least 
listen to us if we do have s omething to s ay • • • •  

I n  the corporate s tate , things are very different . 
Decis ions will be made behind b oardroom doors by an 
anonymous collection of managers whom we do not 
know and cannot reach . I f  political and not market 
considerations govern the allocation of resources 
even a vote in the market place becomes worthles s • • • • 

Social respons ibility foreshadows a coale s c ing 
of bus ine s s  and g�vernment . Social respon s ib ility , 
in fact , i s  a recipe for fas cism. 

'!= 
F .  A reasonable  to   

Dickerson ' s  approach leads us back to the s omewha t  

unsatis factory situation under the pre� ent legis lation. 

Corporations wi ll continue to s upport caus es favoured by its 

management or board and wil l  do s o wLthout accounting for 

mos t  of thes e donations s ince they will be made under the 

cynical gui s e  of bus ine s s  expens es . 

I t  appears that s uch " donations " are an accepted fact 

o f  corporate life , whether they be in money or money ' s  

worth . The ques tion confronting us i s  how bes t to a s s ure 

accountability and control o f  disbur s ements . 

I t  will be recalled that Henry Manne cons idered as 

" corporate social respons ibi lity "  only such acts of the compan 

as were voluntary , altrui s tic , and resulted in a loss in 

the amount of money that would potentially have b een avai labl e  

for dis tribution to the sharehold ers . I n  this s en s e we 

have looked at " corporate donations " in a broader s ens e 

than mere giving to charitable ins titution s . Exc ept for 

the A .  P .  Smith eo . Ltd . case , the cases we have looked at 

have involved pr imarily a less ening o f  the shareholders ' 
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profits for the b enefit of the employees and consumers .  

Thi s  should b e  kept in mind in drafting any legis lation 

dealing with corporate charity . I t  wi l l  b e  recalled that 

Gower inc luded s .  2 03 (3 )  in the Ghana Code to permit 

directors to heed such special interes ts in carrying out the ir 

duties .  I am of the opinion that a s imilar provis i on may 

b e  validly included in a section dealing with corporate 

charity . 

Gower ' s  draft of the charitable donations s ection 

in the Ghana code is less �s eful : apart from the disclosure 

provisions elsewhere in the code , thi s s ection only codifies 

the common law in the s ame manner that pres ent Alberta legis­

lation does , by continuing to require a bus iness j us tification 

for each contribution . 

Whi le newer American legis lation bas ed upon the 

Mode l  Busines s Corporations Act does not ·go s o  far as to 

put the company under a duty of s ocial responsibility , it 

does go quite far in ves ting every company with the power 

to make s uch expenditures , whether they be charitable 

or for the purpose of furthering government policy . Under 

the Act these powers are a mandatory incident of incorporation . 

However , there would seem to be no j us ti fication for such 

mandatory powers under pres ent conditions in Alb erta . Thi s  

would d erogate unduly from the rights o f  the incorporators 

to res trict the s cope of the company ' s  activities . This also 

goes b eyond the liberal reas oning in the A . P .  Smith eo . Ltd . 

cas e , which only extended common law principles to imply such 

powers for companies where they were not expres s ly given . · 

But nothing in the case sugges ted that incorporators could 

not expres s ly exclude such power s . 

Therefore I am o f  the opinion that a s ection providing 

for " expenditures for non-profit purposes " should b e  drafted , 

and should : 



 

 

(1 ) b e  an incident of incorporation unless 

expres s ly excluded or limited ; 

(2} extend to include indirect a s  well as 

direct contributions ; 

(3 } unmask ess entially charitable donations as 

s uch without permitting management to hide 

contributions to caus es in which they are 

privately interested under the bus ines s 

j udgment rule . Thi s  could well be a 

s eparate and mandatory s ection requiring 

disclosure , so �hat no recour s e  can b e  

4 3  

had to the busines s j udgment rule a s  a shield 

against shareholder attack ; 

(4 } include any expendi tures on b ehalf o f  employees 

or consumers ( such as ass i s tance to consumer 

research organizations ) which it was not under 

a legal duty to make ; 

( 5 ) extend to include any amounts that repres ent 

an immediate los s  of income to the company 

by the provision o f  goods or s ervices to any 

non-profit organi zation for les s than fair 

market value qr where the value received is 

calculated in good-wi ll ; 

(6) provide for full disclo�ure o f  each such � urn  

above a minimum amount in every annual report . 

Thi s  would go a long way to c ontrolling mana­

gerial whims and would also provide an information 

bank for " social audits " i  

( 7 )  a s s ure that such disbursements , whether authoriz ed 

by the shareholders thems elves or not , are 

reasonable and do not by fuems elves undermine 

the economic s tabili ty of the company . 

A draft o f  such a s ection is appended as Appendix IV. 
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As will b e  s een from the foregoing , I am o f  the opinion 

that greater and more detai led dis closur e  i s  e s s s ential in 

order to retain shareholder control over expenditures made 

for non-profit purposes . Whi le the s hareho lders would b e  the 

parties primar ily interes ted , s uch disclo s ures , made 

availab l e  to government agencies , c ould b e  a useful ins tru­

ment to help form guidelines and policies to channel thes e 

funds . Thi s  i s  also one area in which the f inancial and 

" social" audits overlap ari
d can b e  reported to the share­

holders with precis ion . 

Audi ts 

Audits affect the interes ts of the shar eholders , the 

creditors , and potentially even other parties in the community 

that are in s ome way rely ing upon the welfare o f  the company . 

Yet it appears to b e  one of the mos t  abus ed areas o f  

corporate affairs . John Crispo maintains tha t  the complexity 

of a company ' s  financies has been us ed by management as 

a means of controlling the reported pro fits . He believes 

that persons in s enior management who have not had training 

in the morality of financial reporting are apt to look for 

loopholes in the accounting s tandards to get the greatest 

advantage from the audit . 6 0  As a result , auditors get 

caught between the comp eting claims o f  management , which 

s eeks the legal minimum of dis closure as b eing a full and 

proper pres entation of the company ' s  pos ition , and the claims 

of shareholders , who might s ee s uch a legal minimum as b eing 

deceitful and mis leading . Crispo quotes from a recent 

American j udgment ( not cited ) which affirmed the shareholder 

pos ition and impos ed greater care on the accountant by giving 

a liberal interpretation of the phras e " pres ent fairly " 

the pos i tion of a company , this being a matter s eparate and 

apart from pres enting its pos ition " in compliance with generally 
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accepted accounting principles . " 6 1  

Implicit i n  the s e  s tatements i s  the convic tion that 

pres ent " generally accepted accounting principles " are 

inadequate to give a " fair " pres entation at all times . 

Crispo formulates this a s  the cpes tion : " Should the auditor 
tell all? " and replies in the affirmative . What " al l "  

embraces and what should b e  dis c lo s ed is pres ented ·in 
excerpts from an artic l e  by Robert A .  Kleckner , " Di s c losure 

is the Weak Spot in Audits " :
6 2  

• Break down inventories according to the way in wliich they are ex- � 
pected to be sold. . . . . . 
• Summarize fixed-asset  acquisitions by year and depreciation � 
method. . . .  . . 
• Disclose management's justification for the capitalization of maJor m-
tangibles, such as research and development expense. Explain the basis 
for the realization period s elected. 
• Provide a summary of the aging of account receivable at each balance 
sheet date. · 

. I 
• Disclose certain nonaccounting information. that could have drastic ef- 1 
fects on future operations. . . . · 1 
• Present comparative industry statistics and management's commentary 
® �� ' 

• Present infor�ation on  segments. I suggest, as a partial solu­
tion to the present controversy surrounding the definitional aspects of 
this disclosure, that consideration be given to presenting the information 
according to the managerial units in which the enterprise conducts its 
business. 32 I 

The gist of thes e recommendations i s  to provide the 

shareholder and other parties legitimately interes ted in a 

company ' s  operations with the detailed information that i s  

necessary to make management truly accountable for the way 

it runs a bus ines s .  

Audit Committees 

Audit co��ittees , constituted with a ma j ority o f  

outs ide directors , have been suggested as one way o f  dis­

enaging the clos e relationships that have developed between 
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management and auditors and to as sure a fairer pre s e ntation 

of the company ' s  pos ition . S uch committe e s , with a maj ority 

o f  outs ide directors , are now required i n  companies having 

pub licly held shares by s .  1 6 5  of the new Canada Bus ines s 

· Corporations Act , s . c .  19 74- 7 5 ,  c .  33, by s .  1 8 2  o f  the 

Ontari o  Busines s Corporations Act , R . s . o .  19 7 0, c .  5 3  as amended , 

and by s .  2 08 of the B . C .  Compani es Act , S . B . C .  19 7 3, c. 1 8  

a s  amended . 

The duties and respons ibi l ities o f  s uch committees 

are not yet specifically outlined other than to review the 

financial s tatements and to submit them to the board of 

director s . No body of knowledge b a s ed on experience has yet 

been built up on how such committees should f unction or what 

their r espons ibi l ities and liab i l i ties s hould b e . However , 

i t  s eems c lear that such a committee , if the outs ide directors 

on it are not eas i ly b luffed by managerial interference , can 

function as a useful watchdog to prevent management from 

hiding important information from the s to ckholders or any 

o ther interests that may be represented on the board , by 

assur ing the auditor greater independence from management ,  

and by fully using its powers to question the audi�or about 

the s tate of the company . The e ffectivenes s  of the s e 

committees could b e  increased even more i f ,  a s  Kleckner 

s ugges ts , more detailed disclosure can be brought about in 

audits . 

 social  audi ts 

I have sugges ted that dis clos ur e  under the proposed 

" expenditures for non-profit purposes " s ection would b e  a 

us eful adj unct to carrying out a " corporate social respon­

s ib ility audit " .  This is an area wher e  the audit committee 

of the company could also have a us e ful function , should the 

company feel the need to carry out s uch an audit . 
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Thi s  kind of audit does not s eek to examine the 

f inanc ial pos ition of the company , but rath er the performance 

of the company with respect to norms of social b ehaviour 

that have been set either by its own directors o r - management , 

or by outs ide bodies (wh ether they b e  governmental bodi es or 

special interest groups s uch as manuf acturer ' s  a s sociations ) 

in the form of guideline s . 

However , it is c lear that such audits must b e  voluntary 

on the part of the company . The area i s  s ti l l  to vague and 

muddled . As Crispo s ays , � the problems posed by corporate 

social audits are many and varied : 63 

First a"nd foremost there is the problem of accessibility to and quantifi;. 
cation of pertinent data. Since a kind of cost-benefit analysis is called for no 
matter which aspect of social responsibility is to be examined, all the facts ! 
available must- be mustered to avoid overly impressionistic appraisals. Related l 
to this first problem is the issue of who is to conduct the audit. If it is to be i 
insiders they will have the advantage of familiarity with the situation, but their 
views will naturally be suspect. In contrast, if outsiders are involved they will 
doubtless be less well-informed,  although presumably more detached and ob­
jective. There is no easy answer to this dilemma except perhaps to assign a 
mixed group of insiders and outsiders to the job. Nor is there an obvious 
solution to the issue of whether the entire audit should be made public. If not at 
least partially made public, it may prove little more than an exercise in self­
delusion. To make it all public, however, might prove not only embarrassing, 
but damaging from a competitive point of view. Perhaps it is best, therefore. to 
conclude this section by simply noting that there are many problems associated 
with corporate social responsibility audits , problems which go a long way 
towards explaining why they have not yet made much headway either qualita­
tively or quantitatively. 
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Much has been written in the pas t  ten years about the 

pos s ibi lity o f  introducting non-shareholder representation on 

the boards o f  large public comp anies . Employee representation 

has been mos t  proposed , us ually with consi de ration being given 

to the German experience in the are a .  There has als o  been 

s ome suppor t  given to the idea o f  " special inte res ts " 

directors repre senting cons umers and environmentalis ts , as 

wel l  as for "publi c "  dire ctors generally repres enting the 

inte re s ts o f  the pub li c  at large in such corpora·tions . 

Apart from the mas s ive change that thi s  would entai l 

in our p resent concept that the p roperty o f  a c orporation i s  

that o f  the shareholders , and that they are �ntitled t o  

c ontro l o f  that p rope rty - - an i s s ue dis cussed a t  length by 

Berle and Means , the que stion of non-s hareholder representation 

on corpora te boards is fraught with potenti al conflict-of­

inte rest p roblems s ince implicit i n  such rep resentation i s  
· a duty to p rotect the inte rests o f  the special groups as 

well as those o f  the company as a who le . The German 

experience in this area suggests that ( 1 )  conflicts o f  

intere s ts i n  Germany are nei ther perceive d  nor regulated 

as s tringently in Germany as in the United S tates 6 4 
with 

reference to the fact that mos t  o f  Germany ' s  stock ho lding 

is legally in the hands o f  three maj or banks , whos e  

representative s s i t  on many boards , including representation 

by the same bank in competing companies ;  ( 2 )  where worker 

representation is concerned , the board representatives are in 

conflict with thei r s tatus as unioni s ts , and the i r  duties to 

the company , and that this i s  mos t  frequently res olve d  by the 

worke rs ' representatives adopting management ' s views . 



49 

Howeve r , the i s s ue o f  broader board repre s entation 

is one whi ch be ars con side ration . Phi l lip I .  B lurnberg has 

i denti fied five maj or factors tehind the p ropo s als to 

broaden the compos i tion of the board of di rectors : 6 5 

(l) Corporate power. Recognition of the large public corporation as a 
political and social institution of paramount dimensions in a society 
in crisis. Recognition of the power and role of the major corporation 
in American society inevitably leads to evaluation and review of its 
structure for governance. 

· 
(2) The social and environmental crisis. \.Ye are living in a world under­

going profound and accelerating change, change i n  attitudes and 
values, and in institutionS: Further, the intensity of the social and 
environmental crisis, the struggle for racial and social justice, the 
concern with the physical impact of industrial technology on the 
quality of life and on life itself inevitably leads to a Jeexamination 
of previously accepted i nstitutions and relationships. The large cor­
poration as a m'!jor inHuence i n  tl}e society is, along with society, 
swept up in the process for change. 

Similarly, the ac.ceptance of the as yet poorly defined concept of 
corporate social responsibility has given rise to a reconsideration of 
the basic objectives of the corporation, including its structure, 
especially board structure. • 

(;)) Lack of accountability. Management of the large public corporation \ 
lacks accountability. Although there is still argument to the con- , 
trary,1 i t  is difficult not to conclude that with the separation of own­
ership and control resulting from the widespread distribution of 
shares, shareholders i n  the large corporation, generally speaking, no 
longer have an effective independent ,·oice i n  the selection o f  the  
board or in other matters submitted for their consideration. Except I in unusual cases, board members have become a self-perpetuating 
group, accountable only to themselves or perhaps to the chief execu­
tive officer who was responsible for their selection (who himself is ac­
countable to no one). Further, management's ability to rule unchal­
lenged by take-over threats from outsiders may rest on its continued 
ability to achieve minimally acceptable earnings per share.2 In the 
typical case, however, management lacks accountability. 

(-1) Lack of legitimacy. The corporation is no longer an enterprise that 
significantly involves only its owner-managers. It affects wide seg­
ments of the society. "Private" has bt>come "public." I n  contrast, the 
social and economic t,rroups whme live� and fort unes are profoundly 
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Under German la\v, p ubl ic stock comp anies h ave a two­level directorate. Under this system there is a management board, which is responsible fo r the daily operatio ns o f  the company, and a supervisory board, which o versees the acti vities o f  the management and is responsible for their appointment . The two boards are strictly separated and there is no o verlapping membership. Presently German law req uires public stock companies as · well as companies private in fo rm b ut having o ver 5 0 0  employees, to reserve one- third o f  the seats on the superviso ry board for employee rep resentatives. In the coal and steel branches, the propo rtion is o ne-half o f  the seats. 
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While this mode l has found much favour with writers , 

largely because i t  demons trates that bus ine s s  can continue 

to function e ffe ctive ly with non-shareholder p arti cipat ion 

in the control o f  the company , it seems that emp loyees do 

not thereby get as signifi cant a voice in the deci s ion­

making proce s s  as would at firs t appear .  The manageri al 

b oard , a lthough s ubj ect to the appointment , s crutiny and 

dismi s s a l  o f  the supervi s ory boa rd , is so le ly responsible 

for the active management of the busines s .  The s up ervisory 

board cannot intervene directly in enterprise policy·. 6 6  

However ,  the supervisory board i s  responsib le for appointing 

persons to the important comp any pos itions , and can thus 

ind irectly s hape the course o f  the company . 67 It i s  to be 

noted , though , that shareholders retain the maj ority of 

the votes and can e ffective ly override obj e ctions by worker 

repre sentatives . More direct contro l can be exercised at 

the leve l  o f  the vrorks ' counci l , whi ch in certain cases can 

yeto deci s i ons made by management. I t  should be c lear , 
howeve r , that under deve loping C anadian labour l aw there i s  

a s trong current t o  res tri ct res i dual management rights . Any 

further moves in this di re ction , i f  they are desire d ; might 

be better imp lemented through labour legislation than 

through a comp anies s tatute . 

Whi le German management seems to have come to live 

happi ly with the present concept o f  " eo-determination " , there 

i s  evi dence that the vlo rkers themselves are les s s atisfied . 

The German experience s eems to be , according to Simit i s , that 

workers repre sentatives h�ve generally tended to s upport 

management even in large s ca le reconsiderations o f  enterprise 

poli cy that would s ubstanti ally e ffect the workers . 68 Under 

the law , in any event , all members o f  a company board have 

the s ame rights and duties . The e le cting constituency i s  not 



a factor . As a result , a worker representative could 

s uppo rt the viewpoint of his constituency only i f  he was 

o f  the opinion that this was also in the bes t  intere s t s  

o f  the company . Vagts h a s  pointed out that the p o s i tion 
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o f  emp loyee repres entative s  on company boards , p arti cularly 

where thi s  i s  a ful l-time , s a laried pos it i on , has the 

e ffect o f  alienating the director from his constituency . 

P articularly where s uch rep re s entative s  are in the minority 

on the board , and thus unable to decisive ly affect the work 

o f  the supervi s ory board , thes e  po siti o�s are likely to 

bec ome e i ther s inecure s , or-- as Vagts has s ugges te d--a 

training ground for potenti �l managers . Blumberg sums up 
6 9 the German experience in a les s  than ful ly posi tive manner :  

The results o t  tne tJerman experience are mixed. I n  steel, iron, and coal, 
where labor representation includes one-half of the supervisory board as 
well as a veto power over the designation of the labor director on the man­
aging board, full codetermination seems to have providecPlabor with an 
effective share of power, has apparently contributed to reduced labor strife, 
and generally has worked satisfactorily. In other industries, where labor 
representation is restricted to one-third membership on the supervisory 
board, or partial codetermination, labor represer:tation generally has been 
regarded as not particularly meaningful .  Power i n  fact has not been shared. 

Often, Jai.JOr repre>entation has not been taken seriouslv ar . a source of siu
_
ecure.s for old fai thf � t l  tl a de union offici., i s .  wi:;: ;;las s�:\·ed as 

control essenuall y unimpair ed._, · .m.tc,ement 

B lumberg maintains that German labour i s  not 

antagoni s ti c  to the principle o f  eo-determination , but in 

f act affirms it , pres sing for the full exten si on of eo-, 
determination or one-half rep re sentation on all boards , 

rather than j u s t  in the coal , iron and s te e l  works .
7 0 

eo-determination can be used to management ' s advantage 

· 1 b · t '  s ·  · · · 7 1  
1 n  a our negot1 a 1 ons . 1m1 t1s wr1 te s : 
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Co-detenin!ltion chaUertges. �owever. not only CC!mpany law . . La!><>ur law IS no 1esa at stake. Once participation & introduced trade umo� arc no m or� confronted· with enterprises pursuing a policy 
' 

exclusiVely detemncd by the owners. The attitude of the management. reflects on t�c contrary the consensus between capital and workers representatives. Moreover trade unions can scareely 1 
fight a policy adopted by persons who according to most m�els r�prescnt them too. Collective bargaining may thus prove extremely difcult" It loses, anyway, the importance it had as long as management and workers could be clearly distinguished. . . . 

S . ' t ' 1 d 7 2 
�m� � s  cone u e s : 

The implication s  for strikes are rather o bvious . 

In fact i f  eo-determination i s  understood not 
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only a s  a right to participate in the decis ion­

making proces s but also as a duty to accept and 

de fend the res ults o f  thi s  proce s s , str ike acti vi tes 

may prove more and more que s ti onable , at least as 

long as they are motivated by claims dire ctly 

connected "tli th the enterprise . It is hardly 

conceivable to permit the emp loyees to determine 

the guidelines o f  enterp ri se poli cy without at the 

s ame time res tri cting the use of an instrument 

permanently endangering the app li cati on of thes e 

guideline s . 

As. a res ult there doe s  not yet s eem to have been an17 

inte re s t  expre s se d  by North American unioni sm favouring 

the introduction o f  the German mode l o f  eo-determination . 

In Britain , however , the debate has begun , a nd the 

Working Group o f  the Labour Party Industrial Po li cy S ub-

Committee is adamant in its report that it a ccepts the 

prop os i tion of l abour rep re sen tation on the board o f  

comp anie s  only on the bas is that " trade union participation 
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a t  the board leve l  mus t  be a s upp lement to , and not i n  any 

\vay detr act from , the trade uni ons ' positi on in col le c tive 

b argaining . " 
7 3  

Furthermore , the Working Group 'tvould 

not s e tt le for le s s  than 5 0 %  represent ation on the s up ervisory 

board : 7 4  

We think there is no parucw.n wc:ru. m navmg anything less than SO.per cent 
workers representation on the board if the intention is to produee a real 1�prov� 
ment in Industrial democracy. Anything te;ss than 50 per c n�.

would be .�1kcly, tn 
fact, to be the equivalent of merely havmg a num er of observers on .the 

board. Where so per cent membership . applies, the  representatives 

would be fully . participating members With full  "fl�� the other 
members in decision taking (although-see (e) Duties and �esponstbtlity below). 

We therefore reject any'Proposal for worker �pre entaoves to �ave less than 

so per cent of Board seats. We are also of the v1ew that a worker director may be 
but need not necessarily be an employee of. the coml?any. He could for example 

be a Trade Union official or even an outstdcr nommated by the Trade Uruon 
' concerned • 

. I f  the Briti sh Labour Party Narking Group is les s  than 

enthusi as ti c  about any board involvement that would be les s  

than worker parity , the British Confederation o f  I ndustry 

i s  comp le te ly unenthus iasti c  about any rapid change s  in 

the corporate s tructure . They propo s e  rather a type of 

council out s ide of the board mee ting in which consultation 

with workders can take p lace be fore the deci s i on-making 

p roce s s  i s  implemented . 7 5  It i s  obvious that both o f  

these pos itions mus t be cons i de re d  a s  bargaining p os i ti ons 

for the change s that "t•li l l  eventually come to Briti sh 

i ndustry as a consequence qf EEC membership . 

Cons umer Di rectors 

Some s upport has been given to the idea tha t  consumers 

o f  a company ' s  products are entitled to b e  repres ented on its 

bo ard . The idea has little appeal unle s s  the concept of 

" consumer" is  so severe ly re s tri cted as to be limited only 

to the fi rs t purchas e r  in large quantities for resale o f  a 
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company ' s products - - so that e ffe citvely only dealers 

and franchi sees o f  a company would have such rep re s entation .  

Serious considerati on s hould be given to involving thes e  

pers ons i n  the corporate deci sion-making proces s  because 

thei r  ��n live lihood and the goodwil l  of their own 

busine s�es i s  totally dependant on the good1J1ill nurtured 

by the s upplier comp any . However ,  it should be noted 

that in this case the constituency that s uch direc to rs 

would represent i s  clearly defined , and a l l  its members 

have an intere s t  i n  the company that is analogous to a 

cap i tal p articipation . 

Environmentalists a s  Directors 

1 b 
. 7 6 B urn  erg wr�te s : 

I t  i s  hard to take s erious ly p rop o s als for 

envi ronmentali s ts , economi c conversion exp erts , 

inves tment bankers , etc . , as di rec tors , except 

as symbolic or quixotic gesture s . 

This are a  would be better left to regulatory legi s l ation 

armed with s ufficiently severe penalti e s  to encourage 

compliance . 

P ublic Directors 

Robert Townsend has · suggested that "public directors " 

charged �.;i th a quasi-trus teeship to rep re se nt public 

inves tors and the community at large s i t  on the boards of 

directors , and he would have thes e s a laried by t he corpora'tion 

and provided vTith an independent s taff . 77 The bas i c ques tion 
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is who Hould be resp onsible for selectin g and appointing 

these persons. I f  he is· selected by the board, his 

appointment would not signify a change in the corpo rate 

struct ure. Another q uestion raised by Blumberg is whether 

s uch a director 8 even if he had a public constituency outside, 

and even if he were provided with funds and staff8 could 

function effectively on a board which \-Tas hostile to his 

presence . In such a case 8 the actual board decisions would 

p robably be made in caucus prior to the meetings
7 8  

The obvious difficulty for making a case for broader 

representation on corporate boards if that of defining in 

any clear terms the c onstituencies that are t o  be represented� 

and , i f  that were p ossible , arri ving at a reasonable method 

of selection that is democratic and representative of that 

constituency . But even before one could proceed to that 

pdnt , one is faced by the almost insurmountable problem of 

defining the interest ( an d  its relative •veight for each 

,.member within the class) that these "constituenciesn have 

in the corporation , an d in \lhich type of corporation they 

can apply. 

Conflicts of Interest 

As we have seen in the case of uorkers directors 

un der the German system ! there is an inherent conflict between 

representing the in terests of one particular constituency 

and being under a legal duty to give his undivided loyalty 

to the corp oration 6 rather than to his constituency . Under 

traditional company l aH a director mves his loyalty to the ' 
c orporation and to the shareholders as a whole. Blumberg 

asks:  "V.lould not the special interest director desi gnated
· 

to represent the interests of the group responsible for his 

designation be con fronted with a fundamental conflict of 

interest? " 7 9  As a possi ble solution to this problem 
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B lumberg puts forward the British s olutio n  o f  requiring 

labour direc tors on the boards of nationalized firms to dive s t  

themse lves o f  al l forma l affi liations wi th the unions so that 

they come with a unionis t  perspecti ve , but not as union rep­

resentative s . Although Blumberg doe s  not s ay so , this 

amoun ts .  t o  dive s ting such directo rs o f  their constituencies ,  

and one has to wonder what continuing bas i s  such a dire c tor 

would have for s i tting on a board and p arti cipati ng in 

dec i si on s  affecting the company and his former constituency . 

On the other hand , i f  one were to permit special intere s t  

repres entatives a s  such o n  the board , one wou ld nee d  to s e t  

new fiduciary s tandards for aire ctors to reflect the changed 

composition o f  the boar d  and the revised obj ec ti ve s  o f  the 

corporation .  8 0 '" 

S uch s tandards would almost inevitably involve 

the rea li z ation that , except in the mos t  unu s ua l  

circums tances , special interest representatives 

would p l a
.
ce loyalty to the group whi ch des i gnated 

them and which they represent above all other 

loyalties ,  whether to the enterp ri s e  as a whole , ·  

the community o r  the nati on . 

The board would then function e s s ential ly a s  a 

political insti tution . The re is a seri ous q ue s tion 

whe ther s uc h  a board could e f fe c ti ve ly function • • •  



ff 

VI I . CONCLUS ION 5 8  

The i s sues invo lved in the notion o f  " c orporate citiz en­

ship " or " corporate social responsibilities " cannot be resolved 

until these terms can be adequately define d . WHO the company 

should be respons ible to and for WHAT has not b een di scus s ed 

in a manner that gives any real meaning to thes e  terms ; there is 

not yet any consensus as to their meani ng . The only approach to 

defining these terms has b een through outlining areas of operations , 

a s  has been done by a number of writers , including academic s  and 

bus ines s men , but it is noteworthy that these are largely areas 

of general public concern in which the government has a lready 

int ervened with some regulatory l egis lation� - areas such as 

product s afety ,  environmental protec tion and minority hiring . 

I t  has a l so b een s tated that " corporate s�c i a l  r espons ibility "  

rela tes to achieving na tionally recogni z ed obj ectives . This i s  

a lmos t  a s  vague a s  the American const itutional obj ective--the 

pursui t of happiness . Guidelines such a s  tho s e  i s sued by the 

Federal Department of I ndutry , Trade and C ommerce in 1 9 6 6  asking 

c ompanies to adh er e  to " na tionally rec0gniz ed obj ec tives " are no 

guidelines . 

Implicit behind the call for greater c orpora te conscienc e , 

i f  that is not a metaphys ical impos sibil ity , is the idea tha t  

corporations , b ecaus e they are reputedly bigger and richer tha n  

individua l s , should be p lac ed under a greater duty o f  good citiz en­

ship than an individual . The idea does not appear to have any 

foundation in log ic and is incapable o f  application so long a s  

the duty rem ains too vague to b e  defined . However , there i s  

n o  reason why corporations shou ld not reflect the moral values 

of the people who own it . The aivorce ownership from control 

in the larger corporati ons has been an important fac tor in the 

public perception of c orporations as autonomous , soulles s entities 

accountable to no effective body . There�ore , in order to as s ure 

that the company reflects the moral values o f  the persons mos t  

directly interes ted in it--the shareholders ,  .it i s  important 

that some links b et\·1een ownership and c on:trol be reforged through 

a more detailed accounting of how thes e a s s e ts of the company are 

dealt with by management . This would involve a greater duty o f  
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care for accountants and a more clearly defined responsibility 

o f  accountants and auditors to the shareholders rather than 

the management of a corporation . 

The effec tive implementation o f  more string ent accounti n  

s tandards i s  largely beyond the s cope of thi s  paper . However , 

I have indicated in the s ection dealing with " corporate charity 

di s c losure of certain sums i s  pos sib le and would provide an 

effective mechani sm whereby the shareholders c ould exerci s e  s om 

control over management ' s  di spos ition of " discr etionary " fund s . 

At the sam e  time this would · permit management a greater leeway 

wi th these funds--providing that the dispos ition reflects 

shareholder attitudes - - than has been permitted under exi sting 

Alberta legis lation . To this end , it may be us eful to s et s om 
1: 

guidelines concerning the things a direc tor may take into accou 

in managing the bus ine s s --much in the same way tha t  s .  2 03 o f  t 
Ghana Companies Act does . 

However , the more r adical cal l s  for producing greater 

corporate social r espons ibi lity by changing the fundamental 

s tructure of the company at the directoral level seem to have 

little merit . I f  non- shareholder repres entation were impl e­

mented to share in the power of the corporation , it would b e  

a n  illusion o f  power s o  long a s  directors repres enting capita l 

interests remain in the ma j ority on the board . The Working Grc 

of the Bri tish Labour Party recogni z ed this in its report when 

it refus ed to cons ider board repres entation mnless  labour were 

to r eceive half the seats . Furthermore , in large corporations 

a great many of the important oper ational dec is ions that mos t  

directly affect the public either through_ their impact on the 

environment or on the market-place are made not a t  the full 

board leve l , but at a managerial l evel , or at be s t  in board 

committees . I t  i.s unlikely tha t corporations woudd a llow 

outs iders to participate in the decis ion-making proces s at 
thes e " lower , "  but very important leve ls . 
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In r espect to smal ler companies , o f  the typ e  that r epre­

s ent the maj ori ty of incorporations in Alb erta , there s eems to 

be no intrins ic need to enforc e greater s oc ial responsibi lity . 

I n  s uch compani es control and owners hip o f  the company are 

usually s till in the s ame hands , and the c ompani es operate in a 

market-place that demands rea s onably harmonious r elations with 

the pornrnunity as a prerequis ite of s urvival .  

Much that has been wri tten about s oc ial r esponsibility 

suffers from the very reason tha t  i t  i s  a ttractive : i t  i s  exo tic . 

Ttlhile the s e  sugges tions for reform may be a'l! home i n  other lands:, 

in North America they are s trange crea tures . The conditions 

under which bus i nes s is carried on are differ ent , and there i s  

no guarantee tha t such things as mandatory employee r epres en--, 
tat ion are adaptable to our s ituation . There i s , however , a 

grave danger that such ideas carry with them the s eeds for 

the destruction of other institutions and mechanisms that we 

have deve loped to s erve our own peculiar needs . I t  may be b etter 

to leave them alone . 


































