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I. INTRODUCTION

_The purpose of this memorandum is to examine the
effect of sections 106 and 107 of The Land Titles Actl on the

taking of a land mortgage to secure the balance owing for the
purchase of goods or chattels.

The present sections were first enacted in 1910
s "An Act respecting charges upon Land contained in Certain
Instruments”, In their present form they appear as:

ES

Jarizages 10G. J‘_xgzy__mortwag g, charge or entumbrance upon

di- -
yyeondi.  land or upon any. estate or. interest_therein

Agroements (a) contained in, endorsed upon or annexed to a writing
ar_instrument that_is written or printed, or partly
written and_partly printed, or any part thereof, and_
that is required to be registered_in order to preserve
the rights of the seller_or bailor of goods as againse
any_purcha seur_mltgabee_om.ﬁmm_the_bmer
or_bnilee of the. goods. in good faith for valuable
consideration, or against judgments under The Cusi-
ditional Sales Act, ox.

{b) contained in, endorsed upon or_annexed to a writteh
oxder, contract or agreement for the purchase or
_delivery_of any chattel or chattels,

s nnll_and void to_all_intents and purposes whatsoever,
aQwathstandmg._anuhmg_nQnLamcd_m_ y _Act,
[R.S.A. 19aa,c 170, s. 107]

gistratlon o .
%!e;:or{gage 107. (1) No_such mortgaze, charge or encumbrance,

and_na cayeat founded thereon, or npon any such writing or
instrument, shall'be registered or filed under this Act.

(2) If any suchwriting or instrument, by inadverterce,
accident or otherwise howsoever, is registered or filed in any
Land Titles Office contrary to the provisions of this sectiap,
the registration or filing is ineffective and nugatory to all
intents and purposes. v vhatsoever, and may be cancelled by

Oman - -

udge of the Supreme Court upon the application of a,nY
J;ejrsotxcgl interested, and the application may be made by fb %}i
of originating notice. [R.S.A. 1955, c. 170, s. :

R.S.A. 1970, C. 1098.

- ®

S.A., 1910(2), C. 5, § 1 and 2; see Appendix T
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.Both Manitoba® and Saskatchewan4 have similar pro-
visions which will be discussed more fully later in this re-
port.

II. THE EFFECT OF SECTIONS 106 AND 107

Section 106 does not prevent the taking of a mort-
gage, charge or encumbrance upon land to secure the purchase
or delivery of chattels--it merely requires that the land
mortgage be contained in a separate document apart from that
containing the purchase or delivery of the goods. The mis-
chief that the 1legislation was trying to prevent was fhe
concealment of a hidden charge on land cbntained in an in-
strument for the purchase or delivery of goods or chattels.
In Smith v. American-Abell Engine and Thresher Co.,s Perdue

T.A., dealing with the Manitoba provisions, stated:6

The provision was. first mtroduced by 56 Viet, ch. 17. It
wgs.aimed at and framed to suppress a practice wluch W 161.1\
prevailed amoncst. inplement dcalers™ of mducm" arniers
fo_purchase maclunen _on credit. taking hom”’dxem written
orders or asrcements containing a clause which made tle pur- -
chase money a charge or lien upon tllTﬁands—_’Tné‘ﬁTf:J— -
{ion of the Act was to prevent titles to land from being in-
cumbered by the registration _of such documenta It often.
]mchncd that a farmer, who had paid for his _machi inery in
ﬁ\ll had neglected to_ obtuin_a release of the lien. When
he mext came to_deal with the land, the lien 101med 2 cloud
upon his title, and it was often diflicult and_expensive to
Rrogure the necessary release, wlen the nmmxmmueh lrved
in another province or in a foreign country, or h'ld gone out”

The Lien Notes Act, R.S.M. 1970, C. L 140, § 5 to 9.

%The Land Titles Act, R.S.S. 1965, C. 115, S. 126.

(1907) 6 W.L.R. 179 (Man. C.A.) affirming (1907)
5 W.L.R. 329,

Id. at 181.



"~ of business. Tarmers were often induced to sign such
gqrders or acreements in_ignovance of the facr that they were
g';_e_.ltnw licns on_their farms. The Act was aimed at sup-
pressine {he registration of the Jdocuments so as to keep the
titles clear. Tt did not declare the contract creaied by such
a_document void_as between fhe original parties to it. but
$ook away from {lic party in “ho~c Tavour the lien was .
ereated any benefil or protection he mi frht scek to derive from
the lcﬂlshatmn of the document, either bv wav of eat"bh=h~
ing his priovity, or I fixing other persons with notice of ]113’
elaim. This purpose clearly fmpe'lrs from sces. 7 und S of ?"’"

fhe Act. T+

S p—— - @

The guestion arises as to when a mortgage, charge
or encumbrance upon land is not "contained in, endorsed upon
or annexed to" a contract or agreement for the purchase or de-
livery of chattels. In Smith v. American Abell Engine and
Thresher Co.a? the owner of realty purchased a threshing

- machine and engine from the defendants, the purchaserprice-7

f

payable by instalments. These payments were rgceivea by
promissory notes. The owner also gave to the defendants, at
the same time, a separate document purporting to charge and
éreate a lien upon the land in favour of the defendants for
the purchase price, payable in instalments agreeing in

amount and time of payment with those specified in the con-
tract of purchase. The defendants filed a caveat in the land
titles office against the land, claiming a lien or charge
for the above mentioned sum. A copy of the document creat-
ing the lien was attached to the .caveat. The court held that
the lien was valid and not within the provisions of the Man-
itoba legislation. Perdue, J.A. stated:9

7Sections 8 and 9 of the present Act.
BSupraa n. 5.

97d4. at 181-182.



We_must now consider whether the documents npon which

_ the_caveat_complained_of is founded, falls within the provi-
* sons of the Act. /This document contains_mothing what-
ever relating to the purchase or delivery of chatiels. It
simply declares a lien_or charze in favour of defendants upon
the Jand in guestion for £3,700, to be paicas stated, and a
provision that if notes sng_uld bc__ given they should not be a
tatisfaction of the lien or charge. Noihing is said in the
document as to how the mr]ebtedne:s of 83,700 arose. It
mig for_meoney advanced so far as anything ap-
pears frog; ihq__,mmw. But_the pi amtlﬁ contends & at_the
ﬂocnment was ziven as part of the fransaction betwccn Fox
end_defendanis, wherebv he purchased the machinery from
hem, and that the portion of the agree ment creating the lien

o the Jand was pui_on a sevarate pa qp»u__merg.ly.igr__thc_pg_;—,
- m~e of evading the Act. :

: There is n dou ubt. that_ Lxe statute in_question derosate<
ﬁm the gener '11 right of all persons to nse the registry oliices
" ‘of the proux e_for_the purvose of registering docnmfm :
(g‘gatnw in their favour a clain upe upon, or_interest in, lands in
s . Manitoba.  The statute is al~o retroactive in effect, and_in-
*" terferes with contractual mht~ It_ must, ,thgrgfogg&_b_e__ con-
;trned with some degree of strictness,  We must take the
- .ordinary meaning of the words nsed in_sec. 4 and not_give
. to them any ulterior meaning or efiect. This__section, taken
in_its _obvious l]lC’lDan“_pl‘Ohlblis the_registration of agree-

ments, for the purchase of chaticls. It also prohibits the

- registration of a_caveat founded upon such an agreemens.
" The document creating the Jien and referred to in the cavea!

gttacked, contains no refercnce to_any order, contract, or

“gereement, for the purchase of a chattel or chattels, It is._
true that the lien was created for the purpose of securing pay-

. nent of the purchase money due to.the_yvendor under a_separ-
ate contract for the sale J}___chnttelsubu'L_L_c_Act dom not £or-
bid_this. The contract hetween Yox_
yided for the giving of “notes_on '1ppxo\ed <ecurxtv g If

then, Fox had executcd an_ordinary mortgage on hh land to

"secure payment of the notes, cowid it be he‘d that_the_statute
mmlted the registration of it? .lf the statute dogs not ap-
ply to a mortc‘.gc executed as_security for the payments, I
" gannot see how it applies_lo_a documen creating a. lien, given

“to_effect exactly. the same purpose.

And further :10

07é. at 182-183.



: Sechon 5 of the Act makes it the duty of registrars and
ﬁ:_,,lmi gnx,_tm IS ‘o rcfucg_to__re ceive_any of the documents
- the registration of which is forbidden. Tnless the docwment
jteelf shews that it falle within that class, it would be im-
possible for the officer to_zafelv refuse it. This, in my view,

g};gwc convineingly that the Jeaislature intended tlie p provjsions

in questinn to apply only to docm on ‘.s :hc ving on theu f.uc

Lnnﬂcd to the class from w ]uch the beneﬁt of Je"xatmtmn
was fo be withheld. " )
I must say that the provisions’ of the Act are very loo=ely
framed and scem to invite evasion, _unless, indeed, the object
of the legislature was to prevent the concealment of a charge
ypon_Jand in an asrcement for the purchase of chattel:-
Where a farmer_is ca]]ed upon_to _sign a second docunent,
which, in plain and <1mple language, creates a charge upon . ln'=
farm to secure payment of chattels he hasg bou"ht it may be
glat the legislature fclt that in such circumstances, it muat
it him to exercise his_own ;udwment and common_sensg,
and that its proteetion should not_he extgg@ggl to_such g
gase. ' : ..

There are three Alberta cases that have considered
the provisions presently embodied in sections 106 and 107.
In Nichols and Shepard Co. v. Skedanuk! the defendant and
two others agréed to purchase from the plaintiffs a thresh-
ing machine and the defendant and one of the others who had
land agreed to give mortgages on their land as security for.
the purchase price. The plaintiff filed caveats claiming an
interest under the unregistered mortgages and attached the
geparate mortgage documents. Harvey, C.J. held the mort-
gages valid and not within the provisions of the Alberta
legislation. Quoting from the Smith case with approval,
he stated:12

l(1913) 5 W.W.R. 118 (Alta. S.C. En Banc).

121@. at 120-121.



“There is_no _doubt that the agreement for the e pur-
ghase _of the machinery included the acreement to give the
mortgace and the formal_ documentary agreement executed
on May 30th col contains a clause to that efrect , but it appears to
_me that it is important to distinguish between en the real agree-
mgnt and the written document ev;dencm'r ‘the agreement. _I];
“is clear that the statute is_confined in its operatlon to written
documents, and_when_it reiers_to_an_agreement it does not
mean the rcal agrcemcnt.but the wrxftemdocument evxdencm'f
At - The mortgage recites_the liabilitv_created by the notes
which_are provlded bv_the written agreement and makes_the
payments coincide with those under the notes, but it does __n_gt
fequire resort _to be made to the written agreement for any
.of its_terms nor does the written agreement rcquue the mort-
.gage to support it in any way. Each is completc in itself an and.
‘independent of the other and to my mind that is exactly what
the_statute i mtendcd to_accomplish and .not what it mtendcd
;o_prolublt It contains_no_suggestion that a mortgage on
Jand may_not _be_taken_as sccunty for the purchase price of/
}:haftels,_but _what it does say is that that shall not be done as \
_part_of the_written agreement of sale..

Jbseems to me,

ghat all the legislature intended was to grohibit a form of

taking security which lent itself very easily to, and I may add
svas often borrowed for the purpose of, thc perpctratlol of a a

°

he_perpetrated in the case of other torme but there appears to
beonly one form dealt with in the statute. Interfermg as it

does with the common law rights of contract its words shoul should_
gertainly not be given an unusual meaning_to extend that in-

erence beyond what apmumcessaxx to give effect

In Barker v. BeZzberg13vthe plaintiff purchased
an interest in a partnership from the defendant and agreed
to grant a mortgage on certain real property as collateral
gsecurity. The defendant duly registered the separate mort-
gage document. The plaintiff contended that the provisions
of the present sections 106 and 107 rendered the mortgage

13(1951) 4 W.W.R. 304 (Alta. S.C.).
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null and void. Egbert J. held the mortgage valid and not
within the- scope of the legislation for two reasons. First,
the sale of the interest in a partnership was not a sale of
®goods or chattels", Secondly, even if it was a sale of
goods or chattels, the land mortgage was not "contained in,

endorsed upon or annexed to" the instrument of sale. He

stated:14

However,_it._seems_to_me_that for another very apparent
geason_the plaintiff cannot succeed on this brapch of his_ cage.
order that a mortgage, charge or encumbrance upon land be
Eull and_void by virtue of sec ac, 103, it ) must_be ‘‘contained in, in-
‘dorsed upon or_annexed _to_a_writing or_instrument written or
.printed 0% reg uired lo be registered in order to preserve

m_gixght f__thg_sncll,gg_s_r bailor of goods . as against - any
pnmh.aser_or_mpzigaﬂee of or from the buyer or bailee of the

goods,” or it must be contained in, indorsed upon or annexed
f0_a written order, contract or agrecment for the purchase or
delivery of =ny chattel or chattels.”

The land mcrtgage of April 1, 1949, is_not_contained mz)
gg_;]grsed upon, or annexed to_any other instrument_whatsoever. ¥
It is_a_separate instrumen: containing nothing_but_the _chargej
upon the lard thercin described, and I fail to ; appgt;cigtg*bwh_@t]
i __genuity of argument it can_be contended that it_falls within_ -
the purview of secs. 103 and 1Q4_Qf The Land_T itles Act. If the

. ggreement of April 1, 1649, were to be considered as an_agree-.
ment for the purchase or delivery of any chattel or chattels, it .

night, I suppose, have been argued, with some hope of success,

hat clause 4 of the agreement whereby the_plaintiff agreed_to_

- grant a_mortgage _on _the lands in itself created an equitable
charge on lands and was accordingly null and_void by virtue
of sec. 103, but that contenfion was_raised neither. by _the plead-
ipgs nor by counsel’'s_argument, the whole basis of the plain-
tiff’s claim being_that the separate land ‘mortgage of April 1
was null and void. _Even if the circumstances were such that
the covenant contained in the agreement_of Apul 1 could be
xegarded : asan_ll;quw\ _o.xd by yn;tgg_pﬁ-sgg 103, . in_my opinion,

""B

1474, .at 312-313.



if the transaction took the form_it took here ‘and_a_separate
mortgage were_contemporaneously _or_ subsequently executed
by the morfgagor, such mortgage would be valid and enforce-
%Plg_g_niggg affected by the provisions of sec. 103. _The plain-
.Jffi _must accordingly also_fail on the second _hranch_of_his
action,. -

It is interesting to note that Egbert, J. made no mention
of the Smith or Nichols and Shepard cases. Nor did he
'mention this earlier Alberta case of In re The Tax Recovery
Aet; In re Banque Canadienne Nationale and Waterloo Machinery
(AZbérta)Ltd.lS There the company sold férming machinery to
the owner of land and took lien notes for the price. It was
alleged that the owner signed a separate document being an
agreement to give the company a land mortgage as collateral
security to the lien notes. The company registered in the

; land titles office a caveat founded upon the agreement.

- In a brief judgment Matheson, D.C.J. held the

mortgage invalid. Without referring to either the Smith or
Nichols and Shepard cases, he stated:16

In my view the alleged agreement was _“annexed’_to_the
Jien notes_within the meaning of sec. 103 of The Lang Titles
Act, RSA, 1942, ch. 205, and consequently null and void. The
segistration of the caveat is also null and void by virtue of
sec. 101, ’

Lhe_word ‘“annexed” is capable of a wider meaning than
the words. “attached’_or. “affixed,” and keeping in mind the
purpose and_scope of_the said sections (as_originally enacted
by 1910, 2nd sess., ch. 5, dAn Act respecting Charges upon
Land_ contained in_Certain_Instruments) should receive a
fiberal interpretation.

]
pa—.

Aithough this decision suggésts a broader inter-
pretation of sections 106 and 107, it is quite clear that

1511947] 1 W.W.R. 910 (Alta. D.C.)
1677, at 911.
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Egbert, J.'s later decision in Barker v. Belzberg restores.
the more established view that they are to be interpreted
narrowly. As Phippen, J.A. said in Smith:17

®, . .looking at the Act as a whole, I
have no doubt it is directed to the
form of the instrument and not to the
substance of the contract."”

IIT.  MANITOBA PROVISIONS

The Manitoba legislation was first enacted in 1893
and was entitled "An Act prohibiting the registration of Lien
Notes, -Hire Receipts, and Orders for Chattels in Registry and
Land Titles Offices."18 The present sections 8 and 9 were in-

f,trodﬁced by way of amendment in 1894.,19

The legislation is in its bresent form as The Lien
Notes Act, R.S.M. 1970, C.. L140, § 5 to 9:

Registration of lien notes prohibited.

5 Notwithstanding anything in any statute of Manitoba, no lien notes, hire
receipts, orders for chattels, or documents or instruments containing_as_a _portion
thereof, or having annexed_thereto or endorses thereon, any order, contract, or
agreement, for the purchase or delivery of any chattel, shall be registered in any land
titles office, and no caveat shall be registered or filed in aay land titles office if it
has annexed thereto or endorses thereon, or if it refers to or is founded upon, an
instrument or document, or part thereof, registration of which is prohibited by this
gection.

R.S.M., ¢ 144, s. 5; am.

Registrars to refuse to register.

é Every district registrar to whom any such lien note, hire receipt, order for
chattels, document, instrument, or caveat, the registration or filing of which is prohibited
by this Act, is presented, shall refuse to receive it.

RSM,, c. 144, s. 6.

..............

17(1907) 6 W.L.R. 179 at 185.

1856 ch. 17.

1959 ch. 14.
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Regish&ﬁon, if effected, to be void.

4 Where, notwithstanding sections 5 and 6, by inadvertence, accident, mistake,
or the non-performance of duty, on the part of a district registrar, any such lien note,
. hire receipt, order for chattels, document, instrument, or caveat, the registration or
filing whereof is prohibited by section 5, is registered or filed in any land titles office
in Manitoba, the registration or filing is, nevertheless, void.

RS.M, c. 144, s. 7; am.

Prohibited registration void since 11th March, 1893. ‘ .

8 Every lien note, hire receipt, order for chattels, or document or instrument,
the registration of which is or was prohibited by this Act, or by any Act.or Acts for
which this Act is substituted, is and has beén since the eleventh day of March, 1893,
and shall continue to be, in so far as it purports or purported to affect land, void as
against any person or corporation claiming an interest or estate in lands under a
registered instrument. '

RSM., c. 144, s. 8.

S

Notice ineffective.

9(¥) No notice, past, present or future, actual or constructive, to the person or
eorporation claiming under such a registered instrument is to prevent the operation of
gection 8.

Am.

fdem.

9(2) Notice, whether actual or constructive, in such cases shall be void and of no
effect whatever.
RS.M, ¢ 120, s. 8; am.

However, Manitoba.has recently enacted (but not
yet proclaimed) legislation repealing the Act:

20
AN ACT TO AMEND AND REPEAL THE LIEN NOTES ACT.

. n {Assented to May 25, 1973)

EER MAIJESTY, by and with the advice and consent of the Legislati
of Manitoba, enacts as follows: ¢ Legislative Assembly

ubsec. (ﬁ) of sec. 3 amended.

i Subsection (2) of section 3 of The Lien Notes Act, being chapter L140
of the Revised Statutes, is amended by striking out the words “Farm Implement
Act” in the second line thereof and substituting therefor the words “Farm
Machinery and Equipment Act”.

205 M. 1973, c. 9.
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Secs. 5 to 9 repealed. .
2 Sections 5 to 9 of the Act are repealed.

Y

Act repealed.

3 The Lien Notes Act, being chapter L140 of the Revised Statutes, and
section 1 are repealed.

} €Commencement of Act.

4 This Act, except sections 2 and 3, come into force on the day it
receives the royal assent and sections 2 and 3 come into force on a day fixed
by proclamation. -

The Personal Property Security Act21 (not yet
proclaimed) will replace The Lien Notes Act in Manitoba.
There is no similar provision prohibiting the registration
of a collateral land mortgage in this new legislation.

IV. ~ SASKATCHEWAN PROVISIONS

The Saskatchewan legislation was originally en-
acted as an amendment to The Land Titles Act22 in 1909.23

The present section 126 is embodied in The Land Titles Act :214

Mertraze 126.—(1) A mortgage or any other instrument affecting
puchas  Jand by way of charge, lien or encumbrance given to secure
ehatels the payment of the whole or part of the _pg;ghas.c_e,,prlce of
chattels and executed before_the expiration of siX months
after the delivery to the purchaser of the said. chattels. or
any of them, shall be absolutely null and void, notwith-

standing anything in any Act to the contrary.

2ls M. 1973, c. 5.

225 5. 1906, c. 24.

23898. 1909, c. 20, s. 11.

24R.S.S. 1965, c. 115.
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{2) Subsection (1) does not apply to instruments given

to secure payment of the whole or part of the purchase price

- of goods, wWares or merchandise or fixtures sold or to be_sold
gither to a_merchant, contractor or builder in_the course.
of his business or to enable any person to enter_into_and
earry on business as a retail merchant, contractor or builder.

(8) Subsection (1) does not apply to instruments hercto-
fore or hereafter given to secure the whole or a part of the
purchase price of the land charged when sold with chattels
upon an entire consideration. - .

-

‘ (4) Subsection (1) does not apply to an instrument
" given to secure payment of the whole or part of the pur-
chase price of a prefabricated house, building or structure
to be placed or built on the land to be affected by the instru-
- ment, or of building materials and fixtures to be used for
repairing or building a house, building or structure situated
ont or to be built on the land to be affected by the instrument.

{6) If by fraud, inadvertence or otherwise, any such
mortgage or other instrument or a caveat founded thereon
is registered, the registration shall be absolutely null and
void. 1960, c. 65, s. 119.

This iegislation is broader in application than
either the Alberta or Manitoba provisians in that it declares
any collateral land mortgage or charge to secure the purchase
price of chattels null and void if executed within six months
of delivery--not merely a land mortgage or charge contained
in, endorsed upon or annexed to the instrument of purchase.

A collateral mortgage executed after the expiry of six months
from the date of delivery would be valid. The result of this
legislation is to achieve the same effect as the Alberta and
Manitoba legislation--namely, the requirement of a separate
document containing the land mortgage. The only difference

is that in Saskatchewan the land mortgage cannot be executed
until the expiry of six months from the date of delivery where=-
as in Alberta and Manitoba the separate land mortgage can be

executed simultaneously with the purchase instrument.
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Subsections (2) to (4) provide for exceptions to
the operation of the general rule.

V. GENERAL CONSIDERATIONS

A. Repeal of Sections 106 and 107

Sections 106 and 107 do not prevent the taking of
a land mortgage as collateral security for the purchase price
of chattels, they simply prohibit the mention of such a fact
in the land mortgage. The intention of these sections is to
prevent the concealment of a hidden charge upon land contain-
ed in a contract for the purchase or delivery of chattels
and was enacted originally to protect farmers who were pur-
chasing machinery or instalment contracts. It is arxguable
- that these sections have now outlived their purpose and that
in these more modern and sophisticated times the reqhirements

of a separate document containing the land mortgage or charge
is unduly burdensome.25

On the other hand, it is arguable that the princi-
ple of the sections is beneficial and that the instalment
purchaser of any chattels should be protected from the pos-
sibility of such hidden charges. In view of the absence of
‘such provisions in all but Saskatchewan and Manitoba (and
their eventual repeal in Manitoba), however, such protection
can be considered unwarranted. This is especially so when
the more basic forms of protection provided by the common
law are still available to the instalment purchaser: e.g.

251 would make reference to a letter dated March

20, 1975, outlining some of the comments concerning the said
sections; see Appendix II.
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the defences of fraud, deceit, misrepresentation and non

est factum.ZG

B. Retention of the Principle of Sections 106 and 107.

If the protection afforded by sections 106 and
107 is to be retained and the requirement of a separate in-.
strument containing the land mortgage or charge maintained,
the inclusion of a six month waiting period before execution
(as is found in Saskatchewan) seems an unwarranted additional
burden on the seller wishing to obtain security from the
purchaser. In addition, the exceptioné embodied in sub-
sections (2) to (4) of the Saskatchewan legislation are
commendable. The sale of chattels to a merchant, builder or
contractor in the course of his business is a common commer-
cial practice and the availability of security for the seller
is a paramount consideration in entering into the agreement.
Such a necessary transaction should not be hampered by this
type .of restrictive legislation--nor should the increasingly
common practice of selling pre-fabricated buildings. Finally,
the seller of chattels with land upon an entire consideration -
should not be required to take a separate land mortgage for
security on the purchase price of the chattels.

VI. CONCLUSION

It is the author's opinion that the principle of

26A discussion of these defences is beyond the
scope of this report; the statement is merely illustrative
‘and not intended to be definitive or conclusive.
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sections 106 and 107 have outlined their purpose and should
not be retained. As our economy becomes increasingly credit-
oriented, security by way of a land mortgage will become

more prevalent. The restrictions imposed by such legislation
are unduly burdensome when weighed against the supposed pro-
tection they offer. As a result they act as a hindrance to

the facilitation of commercial transactions and should there-
fore be repealed.



APPENDIX I.

Legislative History of Sections 106 and 107

First enacted in 1910 as "An Act Respecting Charges
upon Land contained in Certain Instruments" S.A. 1910(2), c.5,
§ 1 and 2.

- 41910

! (snchn SESSION)
‘ CHAPTER 5. 7 .

An Act respecting Charges upon Land contained in
Gertain Instruments.

v

{Assented to December 5, 1910.).

IS MAJEQTY by and with the advice and consent of the
Legislative Assembly of the Province of Alberta, cnacts
- a8 follows:

1. From and after the coming into’ force of this Act, every
mortgage, charge or encumbrance upon land or upon any estate
or interest therein contained in, endorsed upon or annexed to
4 writing, or instrument written or printed, or partly written
and ‘partly printed, or any part thereof, which said writing or
instrument is required to be registered in order to preserve the
rights of the seller or bailor of goods as against any purchaser
or mortgagee of or from the buyer or bailee of such goods in good
faith for valuable consideration, or against judgments under the
Ordinance respecting Hire Receipts and Conditional Sales of
Goods, or contained in, endorsed upon or annexed to a written
order, contract or agrecment for the purchase or delivery of any
chattel or chattels shall be null and void to all intents and purposes
whatsoever, notwithstanding anything contained in The Land
Titles Act or in any other Act or Ordinance.

2. No such mortgage, charge or encumbrance, nor any caveat
founded thereon, or upon any such writing or instrument, shall
hereafter be reglatered or filed under The Land Titles Act and
in the event of any such writing or instrument by madvertence,
accident or otherwise, howsoever, being 1eg1=tered or filed in
any land titles office contrary to the provisions of this Act, such
registration or filing shall be ineffective and nugatory to all intents
and purposes whatsoever, and may be cancelled by a judge of
the Supreme Court upon the application of any person interested,
which application may be made by way of originating summons.



R.S.A. 1922, c. 136

. - CHAPTER 136.

An Act respectmg Charges upon Land contamed
in Certain Instruments.

HIS MAJESTY, by and with the advice and consent of
the Legislative Assembly of the Province of Alberta,
- enacts as follows:

Short Title.

H. This Act may be cited as *“The Instalment Purchasers suort titte
Protection Act.”

General Provisions.

2. After the fourth day of December, one thousand nine avoidance of
hundred and ten, every mortgage, charge or incumbrance fand, e,
upon land or upon any estate or interest therein contained {ontiued. etc.
in, indorsed upon or annexed to a writing, or instrument e saree-
written or printed, or partly written and partly printed,
or any part tkereof, which said writing or instrument
is required to be registered in order to preserve the rights
of the seller or bailor of goods as against any purchaser or
mortgagee of or from the buyer or bailee of such goods in
good faith for valuable consideration, or against judgments
under The Conditional Sales Act, or contained in, indorsed
upon or annexed to a written order, contract or agreement
for the purchase or delivery of any chattel or chattels shall
be null and void to all intents and purposes whatsoever,
notwithstanding anything contained in any Act.

[1910(2), c. 5, s. 1.]

8. No such mortgage, charge or incumbrance, and no Registration
eaveat founded thereon, or upon any such writing or “"**®
instrument, shall hereafter be registered or filed under
The Land Titles Act, and in the event of any such writing
or instrument by inadvertence, accident or otherwise
howsoever, being registered or filed in any Land Titles
Office contrary to the provisions hereof, such registration
or filing shall be ineffective and nugatory to all intents
end purposes whatsoever, and may be cancelled by a Efectof
judge of the Supreme Court upon the application of any A
person interested, which application may be made by way
of originating notice. [1910(2), c. 5, s. 2.]
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Consolidated in The Land Titles Act, R.S.A. 1942, c. 205,
§ 103, 104.

103. After the fourth day of December, one thousand Mortzages
uine hundred and ten, every mortgage, charge or incum- by eondi:
brance upon land or upon any estate or interest therein Lonal snles
contained in, indorsed upon or annexed to a writing, or in-
strument written or printed, or partly written and partly
printed, or any part thereof, which writing or instrument
s required to be registerced in order to preserve the rights
»f the scller or bailor of goods as against any purchaser or
mortgagee of or from the buyer -or bailee of the goods in
veud faith for valuable consideration, or against judgments
ander The Conditional Sales Act; or containred in, indorsed
upon or annexed to a written order, contract or agreement
for the purchase or delivery of any chattel or chattels shall
Le null and void to all intents and purposes whatsoever, not-
withstanding anything contained in any Act. ’

[R.S.A. 1922, c. 136, s. 2.] .

101. No such mortgage, charge or incumbrance, and no Registration
caveat founded thereon, or upon any such writing or instru-
meat. shall hercafter be registeved or filed under this Act,

and in the event of any such writing or instrument by in.
gdvertence, accxgient or otherwise howsoever, being reg.
zstergq or filed in any Land Titles Office contrary to the
provisions hereof, the registration or filing shall be inef-
fective and nugatory to all intents and purposes whats.
ever, and may be cancelled by a judge of the Supreme Court
upon the application of any person interested, which appli-
cation may be made by way of originating notice.

. [R.S.A. 1922, c. 136, 5. 3.:

The Land Titles Zct, .%.2, 1955 ¢, 170 § 107, 108:

Morteares 107. Every mortgage, charge or encumbrance upon

by condl- land or upon any estate or interest therein
tlonal sales

egreements (a) contained in, endorsed upon or annexed to a writing
or instrument that is written or printed, or partly
written and partly printed, or any part thereof, and
that is required to be registered in order to preserve
the rights of the seller or bailor of goods as against
any purchaser or mortgagee of or from the buyer
or bailee of the goods in good faith for valuable
consideration, or against judgments under The Con-
ditional Sales Act, or

{b) contained in, endorsed upon or annexed to a written

order, contract or agreement for the purchase or
delivery of any chattel or chattels,



~ §s null and void to all intents and purposes whatsoever,
‘potwithstanding anything contained in any Act.

[R.S.A. 1942, c. 205, s. 103.]
Registration

of snortgngs  L108. (1) No such mortgage, charge or encumbrance,
and no caveat founded thereon, or upon any such writing or
instrument, shall be registered or filed under this Act.

(2) If any such writing or instrument. by inadvertence,
accident or otherwise howsoever, is registered or tiled in any
Land Titles Office contrary to the provisions of this section,
the registration or filing is ineffective and nugatory to all

intents and purposes whatsoever, and may be cancelled by
a judge of the Supreme Court upon the application of any
person interested, and the application may be made by way
of originating notice. [R.S.A. 1942, c. 205, s. 104.]



APPENDIX IT.

March 20, 1975.

fhe Institute of Law Research and Reform,
|02 Law Centre,

the. University of Alberta,

dmonton, Alberta.

\ttention: Mr. W. H. .l"iur‘lbu‘rt,»é é.

dear Bill:-
have your letter of March 13th and set out hereafter in point form my comments:

o While | would not agree with it, | could understand it if the Legislature were to
ay that one should be prohibited from taking a Land Mortgage as collateral security for a

“haitel Mortgage or Conditional Sale Contract. However that is not what is done by the
egislation in question. .
e The legislation in question does not prohibit the taking of a land mortgage as

ollateral security but simply prohibits the mention of such fact in the Land Mortgage. This
eems fo me to be absurd.

e | can quite understand the Legislature not pemitting the registration of a Chattel
Aortgage or a Conditional Sale Contract as such in the Land Titles Office (though this is
emitted in some jurisdictions) but | cannot see any valid objection to referring to a Chattel
Aorigage cr Conditicna! Sale Centmact in a Land Mortgage which is collateral to it or the
Htaching of such documents as a schedule to the Land Mortgage. |t seems to me that the
roper way to draw a Land Mortgage as collateral to a Conditional Sale Contract is to refer
n the Land Mortgage to such Contract and to attach a copy thereto as a schedule but this

s prohibited by the legislation in question.

. I, of course, do not know why the Legislature passed the legiation in question but
hom's explanation is that the farmer might forget to have the Land Mortgage discharged from
ne Land Titles Office after he had paid for the implement. Surely this is not a valid reason.
believe the simplest farmer knows enough to be able to do this.

. The legislation in question is a trap because it is inconsistent with the general scheme
f the law. It is not something that even an experienced lawyer could expect to find in the law.

. It makes no sense for the law to pemit the giving of a Land Mortgage as collateral



security to a Conditional Sale Contract and yet prohibit the mention of that fact in the Land
Mortgage.. '

7. The case that | have involves the sale of pre-fab buildings that will become attached
to the real estate. MNow the Conditional Sale Act preserves the chattel nature of the buildings
but we wish to have a mortgage on the land as collateral. As indicated above, in some juris=
dicfions it is possible to file a Conditional Sales Contract so as to warn the purchaser of the
land that there is something attached to it which would ordinarily be considered part of the .

_ land but which is subject to a Conditional Sales Contract. | think it would be a good idea
fo have something like this in the Province of Alberta so that when a man buys a house for
instance he could be warned by searching the title to the house that the furnace for example
is subject to a Conditional Sales Contract.

Yours tuly,

1 LA R L S . M
s

J. L. CHAPMAN., = oz





