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I. INTRODUCTION 

The purpose of this memorandum is to examine the 

effect of sections 106 and 107 of The Land Titles Act1 
on the 

taking of a land mortgage to secure the balance owing for the 
purchase of goods or chattels. 

The present sections were first enacted in 1910 

as ."An Act respecting charges upon Land contained in Certain 
Instruments",2 In their present form they appear as: 

1\i.orts:a.ges 
affected bY'eondi
Uonnlsales 
ll&Teements 

106. J<'�_J]lortg_q�c]iarge or encumbrance upol! 
land...Ql:....UlJOn _any. estate 'or.Jnt�res..t.J;he.�j_IJ. 

(a) containeilin, endorsed upon or_anne..xed to a :writing 
or..J.nstrumentthat-is written or .. printed, or_p.arlly 
mi.tten..an<Lpa.dly..printed, pr_ll�arUhcr.c.of,.and... 
iJmiJu:.e.uu.tl:..c.cLt.QJJ�gi$tgrcdjll....QL<kr.J.Q.-D..rese�� 
the rig}rts..9.ti.hcuellcr_or . .bailor . .ouomis_a:u,gain$ 
§lllLJUll'C.hascr_o.r_m.ortgugee of or from the hru:et 
o.r...haile.e_oLthe .. goods. in. good faith. for valuable 
f..Q..ll§idcr.a.tiw, or . . agains.t jud:,rments under The Cv;v
!Hilimcd.S.«lcs...A.c.t,. OL 

.(b) C..Qnlni.:ggd..iJl, endoxscd __ upoJLQr_an..ne� � writteu 
.orne.r, c9ntr.act . or _agreement for the _purc.hase_o;r 
_d�liyerL.Q.f an�hattgl or chat.tg}�, 

iLnulLand void ... tQ.�all_.int�nts ... and .Il�1l:D.Q�f!S whatsqeyer, 
U.Qfavithstanding_anJ:ihing contah1cdiiL.Gl1Y-AcJ;. 

[R.S.A. 1955, c. 170, s. 107] 

�e���w;.;�: _107. (1) N:uu_�lL.m.Qti;_gage, s:harge __ pr encumbrance, 
an.clno.J:.�aJ;J.oun.ded j:hereon, qr .... PPO.!U),ny_such writing qr 
insti:lllllent, fl..�alt.b.e..l.:erisJe.te.d...ol:..filed under this Act. 

1 

(2) ILan.'L.such_writing __ or instrume1).i, b:v. jnadyerterce, 
accid.ent..or_otherwise. howsoeY.� is registe1·e.d.. or . .filed..i.Iu.ny 
Land..T.itlcs_Qflke __ contrary .to the provisions of this . ..s.eciiOll. 
atbc registration or filing is ineffective and nugatory to all 
intents and purposes. whatsoever, and may be .cancelled by 

JJ, judge of the Supreme Court upon the application of a�y 
person interested, and the application may be made by 'vay 

of originating .notice. [R.S.A.1955, c.170, s.108l · 

RcS.A. 1970, Ce 198e 

. 

2soAe 1910(2)8 C. 5, § 1 and 2; see Appendix I. 
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_Both Manitoba
3 

and Saskatchewan
4 

have similar pro

visions which will be discussed more fully later in this re

port. 

II. THE EFFECT OF SECTIONS 106 AND 107 

Section 106 does not prevent the taking of a mort

qage. charge or encumbrance upon land to secure the purchase 

or delivery of chattels--it merely requires that the land 

mortgage be contained in a separate document apart from that 

containing the purchase .or delivery of the goods. The mis

chief that the legislation was trying to prevent was the 

concealment. of a hidden charge on land contained in an in
strument for the purchase or delivery of goods or chattels. 

In Smith v� Ameriaan-AbeZZ Engine and Thresher Co.�5 Perdue 

T.A., dealing with the Manitoba provisions, stated:
6 

5 W.L.R. 

Xhc provisio.n wns first introduced pv 56 Ytct..sl.b..11.. It: 
�ns ni�1c;,d nt nml fr�.mct} t9 sl�Jn·css a practiC"c which widely 
Jllf.\"il.il_ecl Jl_g,ll!1_�tlnJ?Jen�N�!Jlitilers·'" of ind�iciJi_:•fa'I1'UC'rs 
.to nllr.chn�e machinery on _ �red it. fil!Jng=!rqm tT!�ril. WTltten 
t�rtlcrs or ngrceE_!ents containin,z �, cJ�t��e -�d:!,sl� maqe �tlu; p� 
dJnsc .money a charge or lien, nr2n th���rHls. '!'J.l�lll�� 
tjon of the Act was to prenmt titl�l£._�o_m _!l�!!l.[}n
c-umbercd _hy the r_�.:;tratipn !!.f such,i!oeumc.!Us. _ Xt ofte_� 
happened tha�!ll)Cr, ,\·lw hac\,. paid for his machinery i� 
�dl, l1ad _ neglcdcll _.to obtaitL a. release QI the lien. \rh en 
l�e.next came to deal with the land, the lien formed n cloud 
.... =;.:;:.,,..:::.:�-':�::._:��-...;·· --------------·- ---..�--.=��� 
UJ>On l1is titl e . nncl it WiB often dit1icult nnd expensin:? to 
1 ,;� th n�cessar ":-'i·elc>as� wi;-;ntTie"iiiii':'lu1iletiii·ers uvcu 

.la another proYinre or in a forf'i!!n- CC1untrY, or hac gone out.,.. " - � - .. . 

3
The Lien Notes Act8 R. S.M. 1970, C. L 140, § 5 to 9. 

4
The Land Titles Act6 R.s.s. 196 5 , c. 115, s .  126 . 

5
(1907) 6 W.L. R. 179 {Man. C. A. ) affiPming (1907) 

329. 

6 Id. at 181. 



gf businm::�. .Fanm�rs were often induced to sign such 
�rtlers or ngreem<.'nts in ig,TI(tl�'ltlte_otJh<' f..u,�r_ that t!���� 
qcating liens on their farms. The .Act '.Yas aimed at su�
eressing the l'egistration of tile llocuments so as to keep he 
,IDles clear. lt..£lit1 not dcchll'e th

"
e ��ract ��nt££L bfsi.ic)1 

!,& docm.nent yoid as between
. 

the original part�c�'L�
.� 
it.-� 

look. away from ihe 11artr m whose fn.Yonr the ll('n was 
�ted an); lJencfiL or.))rotreti?n he might seek to derive froill' 
�h.c registration o£ the docum£>nt, either bY E:::..£.(_e�!�l���l
WgJ,jg Jniorih·, or l....- fh:inL.£lli.�U..E£Cll.F wi!h notiee o{ his • 

.�1aim. 'fl_I.i_s_purpose clearly, nppem�'L!!:om secs. 7 and S o�ir-
. 

tbc Agt. _l •. _ � __ . _ · . ·. . I 

3 

The question arises as to when a mortgaget charge 

or encumbrance upon land is not " contained in, endorsed upon 

or annexed to" a contract or agreement for the purchase or de

livery of chattels. In Smith v. AmePiaan AbeZZ Engine and 
8 . 

PhPes her Co.�. the owner of realty purchased a threshing 
,. machine and engine from the defendants, the purchase price 1 

payable by instalments. These payments were recei vea by 
I 

·--
promissory notes. The owner also gave to the defendants, at 

the same time, a separate document purporting to charge and 

create a lien upon the land in favour of the defendants for 

the purchase price, payable in instalments agreeing in 

amount and time of payment with those specified in the con

tract of purchase. The defendants filed a caveat in the land 

titles office against the land, claiming a lien or charge 

·for the above ment�oned sum. A copy of the document creat-

ing the lien was attached to .the.caveat. The court held that 

the lien was valid and not within the provisions of the Man

itoba legislation. Perdue, J. A. stated: 9 

7
sections 8 and 9 of the present Act. 

8 SupPa; n. 5. 
9

Id. at 181-182c 
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\Ye_J.D.Jl_St nm\· conskler whether the doc'l}ments UP.on wllich 
_ ·tbc_cavcnL.compbjpt-d_QU�J<nl!lde_(J, __ fn lis within Jh�t_n.ror.\

ttiQ.��-J>Lt1uL...A.c.t.. ... This Joct�tncnt COl!tllh!L.ll.OJ]ling wha_t-
e\�r l'elatil!g to the purc-ha;;c or_ deiivelT of_ chattels. It_ 
Jimply <lec1nres ���n or c-h�l.r.g_�J.�j.Q.XQ..'l!J: ... oi ricfendants U.E_OJl 
�he )and in guest_i,Rp. for �3.)'_Q_O� _tp_Jx�. paicl. as st�ted. -�nd a 
J!!.9vi_sion_ that if notes sh�_m.ld l>_e_g�ven they should not he a 
'atis!action o{ the lien or ch:}!Z.!?· Xothing is snill in the 
Rocnmcut as to how the indebtcdnc:;s of S3,'700 � 1t nJight bnye been for mqncv ndnme:e,d ;;t) far a,; nn�:ii!.i.!HLEP
�ars from th!Urriling. ;6nt the piaintiff contencls th:u_ilie 
r,locument was ghcn as part of the t�·an;;actin�. b�twecn }'o::r 
and defendants) whcrehv he_}nuehascd ihn mnchi11§:Y from 
fhcm2 and that_the portion o£ the l1lrrecrt_l�.�tJ!!gJJl�...li£.n 
or. tbe lancl was Illlt_QJ) a separate pap..c.r__me:r�Jy for th�L,P�. 

-- tosc of evading the. �gt, 
· :; ··: �WLllP��.O.YhtJhaJ;_t!J!!��t�lt!t'l..ill...qlt�.�ion derogat�:"' 

,:fr.gm tl!P gc�eral :ight of aU . .P�r�o m: the
. 
registn· o�tc;�:,; 

· �of the promJCe for the }).!P:l�..§!L_of registermg docunH:,nts 
.tteating in tlwir favour n clf)ii�l..l1llik"b ... Q1' intcrc�t in, lauds in 

... . Manitoba. 'l..:h£_§.!atute is __ �l;:C!, .. . r£i!�'llc-tiYe !n ..... �ift;!:t� aJJ..cWJ.l· 
�· teyfet·es with contrt�Q.Ul.<.!lJ.:igbt�. Jt_must,_th�r�fot:�.�..PJLj,:!�l

�rued with some degree of stti.£!.!!.� We must take.J.lli . 
· -�rdinarx meaning. oL!.h���s1s .MetU.ll-E.��...iJt..n!LlwJ_gj\·e 
� to.Jhem any ultCl:i<?!�i'!ll�.�g _o.�-�ffect. 'A'l1is_. section,_tnl�t,;l!. 

iJi)ts obvim!§_J.!!..£!!Eill�..J!roJ.!l�_iJ..�. the rc!!i:;trntion of agrl!l:· 
Rl�nJ!...:for the purchase of clmj:t$]§.. It al5o prohibits th� 
ygistr�t!Q�),. of a caveat ·folll}flecl_!1pon such an agrcemcnh 
'the document creating the lien and referred to in thc�tt 
Ub!cked, confn!ns no refere_I}.l'e to_lillY,_9J.il�.r._sontrnct, or· 

·weemcnt, for the purc·ha�c_Q.L�-�l.trrtt.QLPLQ.hatt�ls .. • It.i� .. 
. true tl1at tl1e lien was created for th.Q..p_llrpo::<! of �e<iUtiP.g.p_uy-
. �cnt of thc..J?.urchn§.�.n!QI}.I�LdueJo. the.rendor under a.J;�J?!l!'· 

@� cont� .. w:JJt«L':.!JlLQU.IJ at teli3 .... Jmill.c .. Act .. d�s .. not io.r-
bid. thi�. 'l'he contract l?RD�cep,=.,.Ji'ox,_�,!:JHl;, defe!l��nts __l!.!:g;;_ 
�!_dcd f9r.J.hc ,g!_!j_1_1_g_of "not.£s_9n npp!:QYcd __ security.'' _lf.l. 

. then, Fox had executed an ordh�o.ry mol�tgngt:) .. O.�lJ!is.l�'.!lJl.J.o 
·. �.!£1;!!,C_pjl_yment of the note�. coulcULb.c h5liUhnUhc_;;tgtut?. 
.. �ihited _t_be -�·eg]§.tl:a_tion or it_? �f _ille_St(ltute dO!)? not al)-

p]y_�Q_!l _ _1nortgngq__��e(mtecl as_.§.Q.G}!rity . .for _the payments, I 
· tt�JU:lot see l10w it appliesj_q_a d_g_cn:qJ.gl)�_cre�ti.�g-�_Jien.J gire11 
·�-effect exactly. thc.�am�Lp.urppsq. 

10 And further: 

10zd. at 182-183. 

4 



!' 

�Jo!l_ 5_ £f=lll_iL,:-\._ct--lll"��Qgjlt]tv of rggLsJ!llJ:S_�1 
- �fri.d rc-�.ktrnrs to_r�Ju�tu�cch·e am- nf the docmncl!i"� 

. 1bc r('gi.stration of which i� forhifl�lcn. lJJllQ,<•;; thc_d9.cmnj:'n_i 
S,be1f sl1ev:s that it falls within that cbs�. it �ro_l!ld.-�
p,.ossibk for the oflkcr tn saf•:lv re�. '.(hjsJ in my Yic�>, 
�1cws comjncingh• t1m.t the k::i:;lnturc intc1ld.cl..tlic provisioiJs 
i,.n gucstirl!l to npplY onlY to documents shc:·.d.n.g ou th .. it· f<lf;,£>, 
OJ by somr·l11ing indorsed, or somctldn;::: auucxcd� ihl\Lil!.£r 
\>f1onge<fto _tllc class from ':J�ich tlle ben�fit of registration 
�s to be w1thhcld. _ · . . , .1 

1 most say tlmt t]Ic E<!Y.AsioE_s_:gf th�_Act__EllC!:J_]oosely, 
framt@ and seem to im·ite ey!!_�lQ!!, unl_gss, i:Q._cl��d,.Jhe .objC!:.� 
q1 the ]cgislature was. to J?.!'�,:�nt .. thc_conccaJnlc�iJ> 

.

. -La. c_harg� 
lQ)QD l�ncl in an agrccn!�.Ll9..r...Jb�LC1�!!.�-o_f_gl}llttclsp 
\�!:!L.!.i�nncr is C!!_ll_c�L.!!RO.n to sign a. second docu�Ilent, 1 
•:hklt, in p!nin and �i�l.lpl_Q_la_ngq_agc, create s a .C:lJ#,l!'g1,1 \tpon)tit 1 
farm to s�e_paym�-�!_gt_cl;!!'lttclshe has .�ought, it 1nay_y!: , 

�l:at the lcgi���-u
. 
re f�]!__th�E· i

.
n sucl.l c\F��unstan

.
ccs�. it n���t \ 

.,wnit lJi];(to_��!'cisc hi�_..Qwn.jnc1gm_cnt nnd cot�lll_!O_n_scnsg, 
and that its protection sl!9..'ll!l _pot be ext£J!.d.ed to such 'l- · 
�se. 

·- . -

-----.!-� 

5 

There are three Alberta cases that have considered 
. 

the provisions presently embodied in sections 106 and 107.@ 

In NichoZs and Shepard Co. v. Skedanuk
11 

the defendant and 

two others agreed to purchase from the plaintiffs a thresh

ing machine and the defendant and one of the others who had 

land agreed to give mortgages on their land as security for 

the purchase price. The plaintiff filed caveats claiming an 

interest under the unregistered mortgages and attached the 

separate mortgage documents. Harvey, C. J. held the mort
gages valid and not within the provisions of the Alberta 

legislation. Quoting from the Smith case with approval, 
12 be stated: 

11 
(1913) 5 W.W. R. 118 (Alta. S. C. En Banc). 

12zd. at 120-121. 



-There. is .. !1o d£:�t _thattne.!f.g_E.�ement for !b:....m!!:
J;hase._ of the ·machinery mcludcd the agr���1_t to grve the 
grtg<J.ge _find thg_, formal .documentary �reemcnf executed 
.99 Max_wth contaiL1�_1L£b:Ese to that .�ffe��.�t_j�-�ppears tf! 

• me that i� i_� importan!_ tq. djs�t�!K�l.���tw_�e�.-�!�-real agre�-
• ment and the written document evidencing the agreement. .li 

!i,de.ai !!�-iCthe.st�tute is .confiner! in its operation to written · 

!J�-!!l�JJ.!$.L..,.CJ..!Jd \\:hel}j!_.refe�<?_�ry_,�gt:�etp�l)_t. it _<.Ioes not · 1!3ean the r��! ag_r(!emcr:-Lbut the 
.
w�i��en._document evid�.B<:!n:,; 

.41r- .1fh:"e�fu.o..rJg?g���es the_ habrhtv crea.ted by_the not�s 
w.hich_are provided. bv the writt�n agr_��m��� m�k_e,s _ _t.Qs. 
payments cqin�l9� .. with those t.!T?:cJer the notes, b.!l.U.!_<!Q�S...J.1!2,!: 
��9.!!i!:�-!e?pr,t-=-�p.J)e made. to. the written agreement for any 
.o.Li.ts_terms .nor does the writte� !'![_r�<:_I!�ent reguir_�.l.!� __ mort
•.12ge . .to supJ?ort it in anx _way._ ��eh is _cat�plet� in itself and.. 
·mdependent of tl1c other and to g}Lglind_!�?-!J��x.<!�tly_,yhat 
t!Je_sta_g!_te.Jnt��£ed to. accomplish ar�flp_ot what it intended 1 
,!Q_P.rohibit . .,. J�., sontains no _suggestion _tha�-��rtg�g�n_

/
; 

Jand ma � __ npt_.P<: taken_ . .as. security for the purchase price p(1 
J;h� t�ls.._b�tJ:-'Y!WLit poes say is that that shall not bt;. done as� 
,iN,rt_q(Jhe __ �yritten _agreemep�, of __ sal�.. _ . � .. -¥ -- -

It seems to me 

j)]at all the legislature intended was to prohibit a fon!L.Q.f. 
t;J.king securitv which lent itself very easi.b:_to, anQ..l__Il!..aJ add 

JYaS often borrowed for the nurpQ�h-�he perpctratio:1 of a 
.fraud o��r of machincn:. l�Jr].g_Q._�gL�o.f._c;ourse, 
he pcmetrated in the case of other fo�t:ms but th�.r.�?.IJpe'!r�J.o_ 
.be only one form deal_! with in thL�J�.t.�!JS,_ �nterfcring as it 
does with the common la\v rights of cot}tra,ct__i_ts JY.9rds �.h.m!Lc:L 
certainly not be given an unusual meaning_to extend thillJD
.tcderence bey<.;mg_),�haLapuearUQ...bc .... ne.c.e.ssa.ry to. give eff�ct 
sQ..!h�ose of_t]l�-a� ·- . 

6 

In Barker v. BeZzberg
13 .

the plaintiff purchased 

an interest in a partnership from the defendant and agreed 

to grant a mortgage on certain real property as collateral 

security. The defendant duly registered the s eparate mort

gage document. The plaintiff contended that the provisions 

of the present sections 106 and 107 rendered the mortgage 

13 (1951) 4 W.W. R. 304 (Alta. S.C. ). 
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null and void. Egbert J. held the m?rtgage valid and not 
-

within the scope of the legislation for two reasons. First, 

the sale of the interest in a partnership was not a sale of 

•goods or chattels". Secondly, even if it was a sale of 

goods or chattels., the land mortgage was not "contained in.., 

endorsed upon or annexed to" the instrument of sale. He 

st:ated:
14 

.Hmy�ver,_ it;.,�ecms_io�m�qLfpr_.£!..QQther very apparent 
reason the nlg.iD1ifL�anDoLs.ucceed oo this bram:ll...Q.l.bi!?-Caie. 

order that a mortgage,_c;l1.a.rg� __ Qr _encumbr<!_I]�e upon land be 
ullandvoidJ;>y_yjr.tt!U.L���Q3_._it_rn��t9��.taiD�-c.Un.J.n

:d.orsed upon or _CL'1J:tQ.'£..�g�t_o_uvriting_ol; i!}strtJment )yritten or 
.printed � • * __ ..f!'guired to be regi.stered in order to preserve 

. . 
t)}u_.igb.ts...JJUhL�Qli«iLQr_j}ailor of __gg_gds as againsLmly 
purchaser or mor.1gagee Qf_OUJ:QJJL.thc_hm:.eLQ� 
gO.O.d$." Qr it must be�ont<!ined !g,jndq_z:��g_-gp_o_:g. or ann�x�d 
to a written order. contra(!t_o_u._g�rnen.UQI:_th�-WJ.r..ch.ase._o.r 
®liver� of �:;ny chattel or chattels." 

:r.be J�p_q=-mcr�gag� _ �.LAP_£i_! 1J�!9J...=_is lJ.Ot contained in, 1. 
e.ruJorsed l.!P:9n, or annexed to any other iiJ.�Jnun_�IlUYbll:1�9.e.Ye.t. j• 
It is a.separate instrument .. £O,tltai_:qjng noth_h1g�b�lt_t,hg_s_l1a.x_ge l 
YP.Qn the lm:d .therein dcsci'i!:Jp.9J and_!J.?-llJ:.Q...anpr.cciat�b..Y..JYbJl.tl 
Jngenuity of argument it ca[I�i:!t:L£fl!!tgil.tl�_c;Uhat.iUalls wit}Jin.. · 
the purview of se:�10;? __ aD�l)Q�_Qf]Zzg=LancU;itles_,A_gt. :If.� 
agreement of 4Qril 1, 19,19, were to bg_c_ol}�gere�;ta��--a,n=agz:��=
ment for the purchase or dcliv!ixY...QL.a.1Y chatt�L9..r�ll.�tt�ls..JL 
might, I S\iP_.P.QSez have been argued, with some hope of sUC£�§.§.... 
that clause 4 of the agreement_ wher_gp:y_t_lJ.e_pjaintiff. _ _agreed_to_ 
gran_t a mort_g� on the lnnds in itself crea..t�d an eqqjtq.ble 
�barge on 1§-��§� __ a.nd was according�_!l!lltJ!llCL.Y..Qjg_bY.....Y.i.rme 
of sec. 103, but that conte_n!ign �:Y:9-s. r:ai�cd neithe1:. by_ the pleag
im�U�tJ�Y. C9\lns�l.'� .. ar�ne�t1. _the \Vho!e ;basis_ 9f_th�_ p��1I1-
tiff's claim being that the separate land mqr_tgage of_�P.ril 1. 
was null and void. _Even if _th..�.r.c_g_r_n�ta_nc�� Y£��-- such. th_at 
the covenant containea in- the agreement_ of_April 1 could _be 
=�r9�d a{i��JL�iid ·yo}:d -b�·� ViDY"e.=9(�e:�-_lQ3.Jn .. my _opinmn, 

14 Id • ... at 312-313. 
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1Cthetran6&etion took the r<>rm�it: took-here ·a.nd _a_.se>pai:ate 
�ort���"'"-}VEe-£_on.{ijij1fi�.ft-liiCOUsiY-C)esllbsequentiy-:-executeii 
12Y. .. fuG .. mm·�gagor, such .. mortgage __ would be .. valid and enfor.cei!>le and1i�taJf���csflJY�the- -pi.-oifslons �� sec: .103. ·=-.T. DS! .. Plai_il
_ili �mu�L£-ccording.ty_��o fail on tb�J��ond __ hra!1c.h_ot.Jiis 
f&tion... 

It is interesting to note that Egbert, J. made no mention 
of the Smith or Niahols and Shepard cases. Nor did he 
mention this earlier Alberta case of In re The Ta� Recovery 

Act; In re Banque Canadienne NationaZe and Waterloo Maahineroy 

(AZberota)Ltd.
15 There the company sold f�rrning machinery to 

the owner of land and took lien notes for the price. It was 
alleged that the owner signed a separate document being an 
agreement to give the company a land mortgage as collateral 
security to the lien notes. The company registered in the 
land titles office a·caveat founded upon the agreement. 

In a brief judgment Matheson, D.C.J. held the 
mortgage invalid. Without referring to either the Smith or 
NichoZs and Shepard cases, he stated:16 

----------·-----� ·---- -
1�. fl1X. ·view tb_L?U�g�cL ?gi��l!l�Ilt. wa1)_�anue.;ced:�to _ tJ:!e 

Jiey_Qt�_s,_,y:,ithin""thc __ JE�!!.tJJJ1g of ses._103 of The La11d Title_� 
t!£t1J�S.:�a)_�j2, �1_1. 29.�!. .and�_co�s_egucntly._��ll .. an4 .. Y.Qj� J.h� 
��r3!-tion of the caveat is also null and votd bv v1rtue of 
.§ec.J04. 

The w.Prd "annexed" is Ci!l?ab!e of a wider meaning than 
\b._e wo[fl_s_ "a.t�<H;:h_�_q.::_gJ • .,:.:a.(fi:-<;�d." an�l__l<_e�p_ii}gj!L!nind the 
R!!!PQ;;e and scoP-e of th<:;_§aid sections (a.§_ origir.allv enacted 
by .1910, 2_1)d sess., -�h:....�J.?t Act respecting O!!Zrges upon 
·Land contai11ed in Certain lnstrztnumt�) should receiYe a 
liberal interxJret<.J,ti.Qn..._ -- ....... 

Although this decision suggests a broader inter
pretation of sections 106 and 107, it is quite clear that 

15 [194 7] 1 W.W.R. 910 (Alta. D.C.) 
16

Id. at 911. 
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Egbert, J. � s later decision in Barker v. BeZzberg restores 
the more established view that they are to be interpreted 
narrowly. As Phippen, J.A. said in Smith:17 

llll., o .. looking at the Act as a whole, I 
have no doubt it is directed to the 
form of the instrument and not to the 
substance of the contract." 

J:J:I'. · · l.mNITOBA· PROVISIONS 

The Manitoba legislation was first enacted in 1893 
and was entitled "An Act prohibiting the registration of Lien 
Notes, ·Hire Receipts, and Orders for Chattels in Registry and 
Land Titles Offices. "18 The present sections 8 and 9 were in-

19 
�' troduced by way of amendment in 1894. 

� 
The legislation is in its present form as The Lien 

Notes Act, R.S . M. 1970, C. Ll40, § 5 to 9: 

Registration of lien notes prohibited. 

5 Notwithstanding anything in any statute of :Manitoba, no lien notes, hire 

receipts, orders for chattels, or documents or instruments .l!OJl.taining_a]_a__p.m:ti.OJl 
thereof, or haYing_apne.l<.J:\<Lth�.retLOL�ndQrs�s_thereon, any order, contract, or 
agreement, for the purchase or delivery of any chattel, shall be registered in any land 

titles officJ!, and no caveat shall be registered or filed in any land titles office if it 

has � or endorses thereon, or if it refer.LtO_Qr iLfOJ!ndg<l.Ywm, an 

instrument or document, or part thereof, registration of which is prohibited by this 

�eCtion. 
R.S.M., c. 144, s. 5; am. 

Registrars to refuse to register. 

' · Every district registrar to whom any such lien note, hire receipt, order for 
ehattels, document, instrument, or caveat, the registration or filing of which is prohibited 
by this Act, is presented, shall refuse to receive it. 

R.S.M., c. 144, s. 6. 

17(1907) 6 W.L. R. 179 at 185. 

18
56 Ch. 17. 

19
57 Ch. 14. 
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Registration, if effected, to be void. 

'1 Where, notwithstanding sections 5 and 6, by inadvertence, accident, mistake, 
or the non-performance of duty, on the part of a district registrar, any such lien note, 

. hire receipt, order for chattels, document, instrument, or caveat, the registration or 
filing whereof is prohibited by section 5, is registered or filed in any land titles office 
in Manitoba, the registration or filing is, nevertheless, void. 

R.S.M., e. 144, s. 7; am. 

Prohibited registration void since 11th March, 1893. 

1 Every lien note, hire receipt, order for chattels, or document or instrument, 
the registration of which is or was prohibited by this Act, or by any Act or Acts for 
which this Act is substituted, is apd has been since the eleventh day of March, 1893, 
and shall continue to be, in so far as it purports or purported to affect land, void as 
against any person or corporation claiming an interest or estate in lands under a 
registered instrument. 

· 

R.S.M., e. 144, s. 8. 

Notice ineffective. 

9(1) No notice, past, present or future, actual or constructive, to the person or 
corporation claiming under such a registered instrument is to prevent the operation of 
section 8. 

Am. 

@de m. 

9(2) Notice, whether actual or constructive, in such cases shall be void and of no 

effect whatever. 
R.S.M., e. 120, s. 8; am. 

However., Manitoba_ has recently enaeted (but not 
yet proclaimed) legislation repealing the Act: 

20 AN ACT TO AMEND AND REPEAL THE LIEN NOTES ACT. 

(Assented to May 25, 1973) 
HER MAJESTY, by and with the advice and consent of the Legislative Assembly of Manitoba, enacts as follows: 

$ubsec. (2) of sec. 3 amended. 

I Subsection (2) of section 3 of The Lien Notes Act, being chapter L140 
of the Revised Statutes, is amended by striking out the words "Farm Implement 
Act" in the second line thereof and substituting therefor the words "Farm 
Machinery and Equipmen� Act". 

20 SeM. 1973" c. 9. 
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Secs. S to 9 repealed. 
2 Sections 5 to 9 of the Act are repealed. 

Act repealed. 

11 

3 The Lien Notes Act, being chapter L140 of the Revised Statutes, and 
section 1 are repealed. 

Commencement of Act. 
4 This Act, except sections 2 and 3, come into force on the day it 
receives the royal assent and sections 2 and 3 come into force o,n a day fixed 
by proclamation. -

The Personal Property Security Act21 (not yet 
proclaimed) will replace The Lien Notes Act in Manitoba. 
There is no similar provision prohibiting the registration 
of a collateral land mortgage in this new legislation. 

IVe· · SASKATCHEWAN PROVISIONS 

The Saskatchewan legislation was originally en
acted as an amendment to The Land Titles Act22 in 1909.23 

The present section 126 is embodied in The Land Titles Act:24 

Mcrtllal!e 
tos�cure i)urchase pric:c or dlattels 

126.-(1) A mortgage or any other instrument affecting 

land by way of charge, lien or encumbrance given to �e 

tn&...nayment of the who}g_Q�J!l:!.J:"t .l>f th_g__pyr�has� price ill 
cbattels_an.d.__execute.cLbefo.r_e_the. expiration of....six.Jno.nths 
.after the delivery_ to . the purchaser of the said chattels or 

any of them, shall be absolutely null and void, notwith

standing anything in any Act to the contrary. 

21 SeMe 1973, Ce 5. 
22 SGS. 19066 c. 24 . 

23 SeSe 19098 Cc 20, Se 11. 
24 R.s.s. 1965, c. 115. 
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(2) Subsection (1) does not apply to instruments given 
to secure payment of the whole or part of the purchase price 
of goods, wares or merch::gl!ii;?e_QJ.: fi�.t'!n�e_s __ �_olcl,_9_:r_to_b�_sold. 
either to a merchant, contractor or builder in_ih� courset.. 
gf his business or to enable anz_pers.o.n.._io_enter_into_DJld 
mny on business as a retail merchant, contractor or builder. 

(8) Subsection {1) does not apply to instruments hert::to
:fore or hereafter given to secure the whole or a part of the 
purchase price of the land charged when sold with chattels 

0 • • upon an entire consideration. 

. · 

(4) Subsection {1) does not apply to an instrument 
given to secure payment of the whole or part ·of the pur
chase price of a prefabricated house, building or structure 
to be placed or built on the land to be affected by the instru-

. ment, or of building materials and fixtures to be used for 
repairing or building a house, building or structure situated 
on or to be built on the land to be affected by the instrument . 

(5) If by fraud, inadvertence or otherwise, any such 
:mortgage or other instrument or a caveat founded thereon 
is registered, the registration shall be absolutely null and 
void. 1960, c. 65, s. 119. 

This legislation is broader in application than 
either the Alberta or Manitoba provisions in that it declares 
any collateral land mortgage or charge to secure the purchase 
price of chattels null and void if executed within six months 
of delivery--not merely a land mortgage or charge contained 
in, endorsed upon or annexed to the instrument of purchase. 
A collateral mortgage executed after the expiry of six_months 
from the date of delivery would be valid. The result of this 
legislation is to achieve the same effect as the Alberta and 
Manitoba legislation--namely, the requirement of a s eparate 

document containing the land mortgage. The only differe�ce 
is that in Saskatchewan the land mortgage cannot be executed 
until the expiry of six months from the date of delivery where
as in Alberta and Manitoba the separate land mortgage can be 
executed simultaneously with the purchase instrument. 
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Subsections (2) to (4) provide for exceptions to 
the operation of the general rule. 

Ve GENERAL CONSIDERATIONS 

·A. Repeal of Sections 106 and 107 

Sections 106 and 107 do not prevent the taking of 
a land mortgage as collateral security for the purchase price 
of chattels, they simply prohibit the mention of such a fact 
in the land mortgage. The intention of these sections is to 
prev�nt the concealment of a hidden charge upon land contain
ed in a contract for the purchase or delivery of chattels 
and was enacted originally to protect farmers who were pur
chasing machinery or instalment contracts. It is a�guable 
that these sections have now outlived their purpose and that 

. 
in these more modern and sophisticate-d times the requirements 
of a separate document containing the land mortgage or charge 
is unduly burdensome. 25 

On the other hand, it is arguable that the princi
ple of the sections is beneficial and that the instalment 
purchaser of any chattels should be protected from the pos
sibility of sue� hidden charges. In view of the absence of 
such provisions in all but Saskatchewan and Manitoba (and 
their eventual repeal in Manitoba) , however, such protection 
can be considered unwarranted. This is especially so when 
the more basic forms of protection provided by the common 
law are still available to the instalment purchaser: e. g. 

251 would make reference to a letter dated March 
201 19758 outlining some of the comments concerning the said 
sections6 see Appendix II. 
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the defences of fraud0 deceit, misrepresentation and non 

est factum�26 

B. · Retention· of the Principle of· Sections 106 and 107. 

If the protection afforded by sections 106 and 
107 is to. be retained and the requirement of a separate in
strument containing the land mortgage or charge maintained6 
the inclusion of a six month waiting period before execution 
(as is found in Saskatchewan) ·seems an unwarranted additional 
burden on the seller wishing to obtain security from the 
purchaser e In addition, the excep.tions embodied in sub
sections (2) to (4 ) of the Saskatchewan legislation are 
commendablee The sale of chattels to a merchant, builder or 
contractor in the cou rse of his business is a common commer-

,. cial practice and the availability of security for the seller 
. is a paramount consideration in entering into the agreement. 

Such a necessary transaction should not be hampered by this 
type .. of restrictive legislation--nor should the increasingly 
common practice of selling pre-fabricated buildings. Finally, 
the seller of chattels with land upon an entire consideration 
should not be required to take a separate land mortgage for 
security on the purchase price of the chattelso 

VI. CONCLUS ION 

It is the author's opinion that the principle of 

26A discussion of these defences is beyond the 
scope of this report; the statement is merely illustrative 

·and not intended to be definitive or conclusivee 
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sections 196 and 107 have outlined their purpose and shoul� 
not be reta�nede As our economy becomes increasingly credit
o riented, security by w ay of a land mortgage will become 
more prevalent. The restrictions imposed by such legislation 
are unduly burdensome when weighed against the supposed pro
tection they offere As a result they act as a hindrance to 
the facilitation of commercial transactions and should there
fore be repealede 

e 
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APPENDIX I. 

Legi·slative Hi·story· of Section�· lOG· an d· 107 

First enacted in 1910 as "An Act Respecting Charges 
upon Land contained in Certain Instruments" SeA. 1910(2), coS, 
S 1 and 2. 

(l 1910 
(BECO:'iD SESSION). 

CHAPTER 5. 

� Act respecting Charges upon Land contained in 
Certain Instruments. 

(Assented to December 51 1910.). 
HIS MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of Alberta, enacts 
· as follows: 

1. From and after the coming into' force of this Act, every 
mortgage, charge or encumbrance upon land or upon any estate 
or interest therein contained in, endorsed upon or annexed to 
a writing, or instrument written or printed, or partly written 
and ·partly printed, or any part thereof, 'vhich said writing or 
instrument is required to be registered in order to preserve the 
rights of the seller or bailor of goods as against any purchaser 
or mortgagee of or from the buyer or bailee of such goods in good 
faith for valuable consideration, or against judgments under the 
Ordinance respecting Hire Receipts and Conditional Sales of 
Goods, or contained in, endorsed upon or annexed to a written 
order , contract or agreement for the purchase or delivery of any 
chattel or chattels shall be null and void to all int�nts and purposes 
whatsoever, notwithstanding anything contained in The Land 
Titles Act or in any other Act or Ordinance. 

2. No such mortgage, charge or encumbrance, nor any caveat 
founded thereon, or upon any such writing or instrument, shall 
hereafter be registered or filed under The Land Titles Act, and 
in the event of any such writing or instrument by inadvertence, 
accident or othenvise, howsoever, being registered or filed in 
any land titles office contrary to the provisions of this Act, such 
registration or filing shall be ineffective and nugatory to all intents 
and purposes whatsoever, and may he cancelled by a judge of 
the Supreme Court upon the application of any person interested, 
which application may be made by way of originating summons. 
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RaS .A. 19228 c. 136: 

CHAPTER 136. 

An Act respecting Charges upon Land contained 
in Certain Instruments. 

HIS MAJESTY, by and with the advice and consent of 
the Legislative Assembly of the Province of Alberta, 

enacts as follows: 

Short Title. 

2 

J.. This Act may be cited as " The I mtalment Purchasers Short title 
Protection Act." 

General Provisions. 

2. After the fourth day of December, one thousand nine Avoid:mce of 
hundred and ten, every mortgage, charge or incumbrance b�d�g:t�� of 
upon land or upon any estate or interest therein contained f����dft1��·· 
in, indorsed upon or annexed to a ·writing, or instrument ��;�.��;ree
written or printed, or partly written and partly printed, 
or any part thereof, which said writing or instrument 
is required to be registered in order to preserve the rights 
of the seller or bailor of goods as against any purchaser or 
mortgagee of or from the buyer or bailee of such goods in 
good faith for valuable consideration, or against judgments 
under The Conditional Sales Act, or contained in, indorsed 
upon or annexed to a written order, contract or agreement 
for the purchase or delivery of any chattel or chattels shall 
be null and void to all intents and purposes whatsoever, 
notwithstanding anything contained in any Act. 

[1910(2), c. 5, s. 1.] 

3. No such mortgage, charge or incumbrance, and no rRe�tdrntion 
f d d 1 h •t• 

orbt.. en 
caveat oun e t 1ereon, or upon any sue wr1 mg or 
instrument, shall hereafter be registered or filed under 
The Land T,itles Act, and in the event of any such writing 
or instr1.1ment by inadvertence, accident or otherwise 
howsoever, being registered or filed in any Land Titles 
Office contmry to the provisions hereof, such registration 
or filing shall be ineffective and nugatory to all intents 
and purposes whatsoever, and may be cancelled by a Effect of 
judge of tl1e Supreme Court upon the application of any �;��t��!n 
person interested. which application may be made by way 

· 

of originating notice. [1910(2), c. 5,· s. 2.] 
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Consolidated in The Land Titles Act, R. S.A. 1942, c. 205 , 

5 103, 104. 

103. After the fourth day of December, one thousand l\t:ort;:agesd . 
h . as aU:t:ctc l;:lie hundred and ten, every mortgage, c arge or meum- by condi-

�r:uu:c upon land or upon any e.:;tate or intcre.st therein li2nnl sn.le3 • . • a.,reemt>nts 
crmtaincd in, indorsed upon or annexed to a wntmg, or m-
�trumcnt written or printed, or partly written and partly 
i•rint�d. or any part thereof, which writing or instrument 
!:; required to be registered in order to pre.serYe the rights 
v;f the seller or bailor of goods as against any purchaser or 
�wrtgagee of or from the puyer -or bailee of the goods in 
�·;....,(} f�tith for valuable consideration, or arrainst judgments 
under The Conditioual Sales Act; or contained in, indorsed 
apon Ol' annexed to a written order, contract or agreement 
f•)r the purchase or delivery of any chattel or chattels shall 
h.! null and void to all intents and purposes whatsoever, not-
with�tanding anything contained in any Act. · 

_ [R.S.A. 1022, c. 136, s. 2.] 

10-1. No such mortn-an-e charge or incumbrance and no Reg���tratlon • o o • • . • . • • torhtdden c:t\'C:t1. founded thereon, or upon any such wntmg or rnstru-
me�lt. shall hereafter. be rcgiste.l·ed or filed under this Act, 

· 

and in the even� of any such writi�g or instrument by in!idvertence, accident or otherwise howsoeYer, being regJster:� or filed in any Land Titles Ofiice contrary to the pro�lSlons hereof, the registration or filing shall be ineffeetlve and nugator.r to all intents and purposes whatilc,. ever, and may_ be �ance!led by a juds:e of the Supreme Court up�n the apphcatwn of any per�on mterested, which application may be made by way of originating uotice. 
[R.S.A. 1022, c. 136, s. !l.; 

The Land Titles Act, ?.�.A. 1955 c. 170 § 107 , 108: 

lfortgages 
atrectcd 
b:r condl
Uonal sales 
e,:reemcnts 

107. Every mortgage, charge or encumbrance upon 
land or upon any estate or interest therein 

(a) contained in, endorsed upon or annexed to a \Vriting 
or instrument that is \vrittcn or printed, or partly 
written and partly printed, or any part thereof, and 
that is required to be registered in order to preserve 
the rights of the seller or bailor of goods as against 
any purchaser or mortgagee of or from the buyer 
or bailee of the goods in good faith for valuable 
consideration, or against judgments under The Con
ditional Sales Act, or 

(b) contained in, endorsed upon or annexed to a written 
order, contract or agreement for the purchase or 
delivery of any chattel or chattels, 
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Iltectstratlon 
Glf mortcnge 

is null and void to all intents and purposes whatsoever, 
· notwithstanding anything contained i n  any Act. 

[R.S.A. 1942, c. 205, s. l03.] 
108. (1) No such mortgage, charge or encumbrance, 

and no caveat founded thereon, or upon any such \vriting or 
:instrument, shall be registered or filed under this Act. 

(2) I f  any such writing or instrument.  by inadvertence, 
accident or otherwise howsoever, is registered or filed in any 
Land Titles Office contrary to the provisions of this section, 
the registration or filing is ineffective and nugatory to all 

intents and purposes whatsoever, and may be cancelled by 
a judge of the Supreme Court upon the application of any 
perso,n .inte:·ested, .and the application may be made by \Yay 
of or1gmatmg notice. [R.S.A. 1942, c. 205, s. 104.j 

4 



APPENDIX I I . 

rhe Institute of Law Research and Reform8 
�02 Law C en tre, 
rhe. Univers i ty of Alberta , 
:dmonto, 1 Alberta . 
... . - ... - ... .. . ... -
\ttention : Mr-. W. H .  Hurlburt, Q . C .  

)ear Bi l l : · 

March 20, 1 975. 

have your l etter of March 1 3th a nd set out hereafter i n  point form my comments :  

, o While I would not agree w i th i t  1 I could  understand i t  i f  the Legislatu r e  were to 
ay that one should be prohibited from ta king a La,d Mortgage as co l la tera l s ecuri ty for a 
:hattel Mortgage o r  C ond itiona l S a l e Contra c t .  However  that is 110t what is done by the 
egislation in question . 

� .  The l eg is la tion i �  question does not prohibi t the ta king o f  a land mortgag e  a s  
:oftatera l  securi ty  but simply prohi b i ts the mention o f  such fact  i n  t h e  Land Mortgage .  This 
eems to me to be absurd . 

: .  I ca n  quite  understand the Legis latu re not permitti ng the registration of a Chatte l  
r\ortgage o r  a Cond itio,a l Sa le  Contract  as  such in the Land Tit l es Office (though this i s  
,ermitted in  some jurisdi ctions) but I ca.,not see  any va l id objection to referrir.g to  a Chattel 
�ortgoge er Conditiol"lo ! So ! e  Ccd:-a ct· :n  a Lend lv\ortgoge which is c�! !otcral  to . it  er the 
ttaching of such documents as a schedu l e  to the La,d Mortgag e. It seems to me tha t  the 
roper  way to draw a Land Mo rtgage as co l la tera l to a Cond i tio,a l S a l e  Contract is to refer 
1\ the Land Mortgage to such Contract a .,d to a ttach a copy th ereto as  a schedu l e  but th is 
i prohibfted by the legis lation i n  question . 

• I ,  of course, do not k,ow why the Legis lature passed the legiation in question but 
hom1s expla"a tion is that the fanner might forget to hav e  the La.,d Mortgage discharged from 
�e la,d Tit l es Office after he had paid for the impl ement . Surely this is not a va lid reason .  
bel i eve the  simpl est farmer knows enough to b e  abl e  to do thi s .  

• The l egislation in q!J e�tion is a trap b ecause i t  is inconsiste., t with t h e  g enera l  scheme 
f the law . l t  is not somethi ng that ev en an experiet,ced lawyer cou ld expect to find i n  the law • 

' •  lt makes no sense for the law to  perm i t  th e giving of  a La"'d Mo rtgage as collatera l 
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secu ri ty to a Condi ticmal Sa l e  Contract and yet prohibit the  mention of that fact  in  the land 
Nartgage. 

1. The case tha t  I hav e  i nvo lves the sa l e  of pre -fab bui ldings that wi l l  b ecome a tl"ached 
to the real e:; tate. Now the Cond itiona l Sa l e  Act preserves the chattel nature of  the. bui ld ings  
but v1e wis h  to hav e a mo rtgage on the land as co l la tera l . As i ndicated abov e ,  i n  some juris
dictions i t  is possib l e  to fi l e  a Cond i ti onal  Sa l es Contra ct so as to warn the pu rchas er of the 
land that there is something atta ch ed to it  which wou ld o rd ina ri ly be cons id ered part of  the 

" land but which i s  subj ect to a Condi tional Sa l es Contract . I thi n k  it wou l d  be a good idea 
to 'have something l i ke this  in  the Province of Alb erta so that when a man buys a house for 
instance he cou l d  be  warn ed by searching the ti tl e to the house that the furnace  for exampl e  
is subJect to a Conditi ona l S a l es Contra ct .  

Yours truly 1 

(. 
t> I • 
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-' ·  L. CHAPMAN . · ···�� 
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