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I.  INTRODUCTION 

Prompted by a request from a member of the pro­
fession, this  paper will examine the nature of the role of 
the arbitrator in commercial arbitration proceedings . The 
discussion will center around the problem of whether the 
duty of an arbitrator is to remain neutral and impartial 
or to act as an advocate for the cause of the party who 
has nominated him .  Dealing separately with each of the 
maj or forms that commercial arbitration proceedings can 
take, the present position in Canada will be outlined 
(with reference to the respective positions of England 
and United States )  with a view to some recommended 
amendments to the present statutory law in Alberta 
embodied in The Arbitration Act . 1 

II . THE NATURE OF ARBITRATION 

A. Definition 

Halsbury ' s  Laws of England2 defines " arbitration" 
as the "reference of a dispute or difference between not 
less than two parties for determination after hearing both 
sides in a judicial manner , by a person or persons other 
than a court of competent jurisdiction . " Arbitration 
proceedings can be classified as  either statutory or 
contractual . The Alberta Labour Act is an example of the 

1R . S .A .  197 0 ,  c .  21 . This Act is basically 
modelled after The �nglish Arbitration Act of 1 8 8 9 . 

2 (4th ed.) Vol .  2 at 255 .  
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former . 3 Contractual arbitration encompasses arbitrations 
which the parties have agreed to undertake by their .own 
initiative and are governed by The Arbitration Act . In 
such arbitrations , the dispute is referred to a private 
tribunal for hearing in a j udicial manner in accordance 
with a fixed and recognized system of law . Since it is 
the parties themselves who set up the arbitration tribunal 
they intend to use ,  the variety .of forms it can take is 
quite broad . 

B.  Characterization 

The basic motivation behind the inclusion .of an 
arbitration clause in a contract is a desire to employ a 
degree of expertise , efficiency , economy and informality 
in dispute settlement greater than that commonly available 
in court proceedings . Arbitration tribunals are frequently 
described as " courts " that the parties have set up for 
their own purposes . References to arbitration proceedings 
as r•trials  out of  court" 4 and to arbitrators as " j udges " 5 

are common . The basis  for this j udicial characterization 
of arbitration proceedings is the similarity between arbi­
tration and litigation . Although there is some difference 
in procedure , the functions of both are to hear evidence 
and arguments submitted by both parties to the dispute and 
to determine what is a fair and j ust settlement . 

3s .A .  197 3 ,  c . 33 ,  s . l3 8 { 1 ) . LRbour arbitrations 
may be said to arise out of  a contract of labour but, by 
virtue of section 148 , the Arbitration Act does not apply 
to them . 

4 campbell v .  Irwin {1914 ) 32  O . L . R . 4 8  at 5 4 . 
5Mau1e v .  Mau1e ( 1 816 )  3 E . R .  1194 at 1211 . 



An arbitration is a j udicial or quasi-judicial 
pro?eeding , a trial out of  court , a substitute for the 
ordinary method of trial , and ,  in such trials by laymen,  
although the judicial rules of procedure may be relaxed , 

3 

they must not be ignored; there must  be substantial com­
pliance with the fundamental principles of  investigation 
adopted by the courts . I t  appears , however , that arbitrators 
have traditionally been allowed cons iderably more leeway 
as to procedure and the conduct of their proceedings than 
has been the case in  the ordinary civil suit litigation .  
In  Glen v .  GTR, 6 for example , where arbitrators awarded 
damages in  excess of the amount claimed , the court held 
that there was no ground for setting aside the award ,  
since arbitrators  are not bound as judges are in a court 
of law . This does not mean , however , that an arbitrator 
is entitled to disregard ordinary and clearly enunciated 
j udicial principles , nor does it permit him non-j udicial 
or biased conduct . 7 

Halsbury ' s  Laws of England8 s trengthens this 
i ndication of a close functional similarity between arbi­
trations and courts by stating that " the dispute or 
difference which the parties to an arbitration agreement 
agree to refer must consist of a j usticiable issue triable 
civill _y. " 

The English and Canadian courts have long 
characterized arbitration proceedings as  " j udicial" in  

6 [185 9 ]  2 P . R .  3 7 7 . 
7Re Walker and North Grimsby [195 8 ]  O . W . N .  2 69 

{On t .  C . A .  ) . 
8 supra , n . 2  at 25 6 .  



4 
distinguishing them from proceedings of other natures.  In 
the early case of In Re Carns-Wilson and Green , Lord E sher , 
in  distinguishing between arbitration and valuation pro­
ceedings , stated : 9 

If  it appears from the terms of the 
agreement by which a matter is submitted 
to a person ' s  decision , that the inten­
tion of the parties was that he should 
hold an inquiry in the nature of a j udi­
cial inquiry , and hear the respective 
cases of the parties ,  and decide upon 
the evidence laid before him , then the 
case is one of arbitration [and not 
valuation] . The intention in such cases 
is that there shall be a judicial inquiry 
worked out in a judicial manner . lO 

[emphasis  added] 

Again, the distinction between an arbitrator and a " quasi­
arbitrator '' ( a  person appointed to decide a dispute 
involving only the quality of the subj ect matter of  the 
contract) is  based upon the judicial nature of arbitration 

d . 11 procee �ngs.  

It is  clear therefore that the English and 
C anadian courts have looked upon arbitration proceedings 
as  being of judicial character . It will be seen that such 

9 [18 8 8 ]  Q. B .D .  7 at 9 .  

10see also Cambellford Etc . Ry . v. Massie [1914 ] 
S . C . R. 4 0 9 ; Re Windebank and C . P . R. (1915 ) 9 W .W . R .  715 ; 
Ritchie v. Snowball (18 8 2 )  2 6  N. B . R .  258  (rev'd . on other 
grounds 14 S . C . R .  7 41) ; Geary v.  Clifton Co. [19 2 8 ]  3 D. L . R .  
6 4 ; Calgary v .  Blow [1925 ]  3 W . W. R. 225 . These cases 
further establish that arbitration is  essentially a judicial 
proceeding and , therefore , in deciding a given reference , facts 
which point to the proceedings having a judicial character 
should be looked at. 

llF. �nnegan v. Allen [194 3 ]  1 All E . R .  4 93 . 
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characterization relates to the question of  the requisite 
neutrality and impartiality of the arbitrator in the 
various forms of arbitration . 

There is , however , a contrary trend appearing in 
the United States . The former Dean of the Yale Law School , 
Wesley A. Sturges, suggests that the j udicial characteri­
zation of arbitration proceedings may be ill-founded . He 

12 states : 

S ometimes arbitration is cited as 
being a " quas i-j udicial tribunal"  and 
arbitrators as being " judges"  of the parties '  
choosing , " j udicial officers"  or officers 
exercising " judicial functions . "  Here 
again , the presentation of arbitration or 
arbitrators in the role of courts or j udi­
ciary is necessarily based upon remote 
resemblances . "Quasi-j udicial tribunal "  
and the other foregoing terms are not very 
meaningful . 

Opinions designating the courts or 
the j udiciary as " quasi-arbitral tribunals"  
or the j udiciary or j ury as  " arbitrators" , 
or the like , have not been observed . It  
is true that as j udges and juries hear and 
decide litigated matters ,  so do arbitrators 
hear and decide matters submitted to them 
by parties . But here the resemblance ends . 
Arbitrators ,  as distinguished fro� j udges , 
are not appointed by the sovereign , are 
not paid by it , nor are they sworn to any 
allegiance .  Arbitrators exercise no consti­
tutional j urisdiction or like role in the 
j udicial systems--state or national . They 
are generally not bound to follow the law 
unless the parties so prescribe and , as 
unlikely as not , they are laymen tecPni­
cally unqualified (and not disposed) to 

12sturges,  "Arbitration , What Is  It? " , 35  New 
York University Law Review 1031  at 1045 . 



exercise the office of  the professional 
j udge . 

As pointed out above , the Supreme 
Court of Alabama excluded arbitration from 
an " act  to regulate j udicial proceedings . "  
[Crooks v. Chambers ( 18 6 6 )  4 0  Ala . 239 ]  • •  

In  1931 , the New York Appellate 
Division summarized the disassociation 
of arbitrations , awards and arbitrators 
from judicial proceedings , j udgments and 
the j udiciary in  refusing to grant an 
order of  prohibition against common law 
arbitration. • • . The Court observed : 

This was an  attempted common-law 
arbitration which is  a contractual ,  
not a judicial proceeding , and ,  if 
properly conducted , results not in 
a j udgment , but in a case of action 
against the party who does not obey 
the award . The arbitrators do not 
constitute a judicial or quasi­
j udicial body whose proceedings are 
the subject of an order of prohibi­
tion. [Fidelity and Deposit Co. v .  
Woltz 253 ,  N . Y .  Supp . 5 8 3  {4th De ' t . 
1931)  {Per Curiam . ) ]  

The process  of making judges of 
arbitrators and judicial proceedings of 
arbitrations seem to be at its best , when 
used arguendo to reaff irm the parties ' 
right of hearing in  arbitrations , to 
raise the finality and conc lusiveness of 
awards to those of " a  j udgment" or to 
lend stature to some set of facts being 
made up in a given case a s  cause for dis­
qualification of the arbitrator , as for 
insufficient "honesty" or "impartiality" , 
undue "bias "  or 11misconduct" . 

As further litigation centers upon 
arbitrations and awards , so may the usages 
of analogy, metaphor and the making of 
classifications in the course of the judi­
cial process confound and complicate the 
role of the arbitral process  as presently 
conceived in legal tradition. 

6 
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I n  addition to this suggestion that arb�tration 
should not be characterized as j udicial , Dean Sturges sub­
mits earlier in his article that there are signficant 

· em t · b't t' 13 h · · requ1r en s govern1ng ar 1 ra 1ons .  T ese m1n1mum 
legal re9uirements ensure both parties of their mutual 
rights of hearing.  Mutual rights that , after hearing ,  
the arbitrators shall render their award o n  the issues 
submitted to them as they deem fair and j ust--whether or 
not according to law. This suggestion that arbitrators 
are not bound to follow the law appears in  the quoted 
portion of his article as well.  

It is  submitted that Sturges ' statements do not 
accurately represent the law in  Canada or England. 
Russell provides : 14 

It is the duty of  an  arbitrator , in the 
absence of express prov,ision in  the sub­
mission to the contrary , to decide ques­
tions submitted to him according to the 
legal rights of the parties ,  and not 
according what he may consider fair and 
reasonable under the [circums�ances . . .  emphas1s added] 

and he cites 11Vulcaann v. Mowanckels Rederi15 and Jager v. 
To1me. 16 In  addition, it has been decided in  both Canada 

13  Id. at 1 031. 
1 4Russell , Russel on Arbitration, 18th ed. , edited 

by Anthony Walton, Stevens , London 1970 at 1 8 6 .  
15 [19 3 8 ]  2 All E . R. 152 .  
16 [1916 ]  1 - K . B .  9 3 9. 



and England that one ground for setting aside an award 
is  that the record shows that the arbitration proceeded 
upon an erroneous view of the law . 17 

8 

It becomes difficult to determine what lies 
between that which Sturges puts forward as being descrip­
tive of arbitration and the j udicial characterization. 
" Judicial " is not a term that enjoys a precise definition , 
but it is submitted that the mere addition of the words 
" • • •  in a manner approximating that employed by the courts "  
to each of the two characteristic submitted in the article 
as minimum legal requirements would yield a definition of 
the term acceptable to a Canadian court . 18  One is left 
with the conclusion that Sturges ' obj ection to the use of 
the term " j udicial " to characterize arbitration proceedings 
must be based on a definition of that term which varies 
significantly from that acceptable by Canadian Cour ts . 

17 Martineau v .  Montreal [19 3 2] 1 W.W.R. 3 02;  
Lacoste v. Cedar Rapids [19 28 ]  2 D. L . R . 1 ;  Fraser v .  
Fraserville [1917] 2 A . C .  187 . 

1 8Judicial definitions of the word " j udicial " 
can be found in Royal Aquarium v .  Parkinson [18 9 2] 1 Q . B .  
431 at page 45 2: The word •: judicial" has two meanings . 
It may refer to the discharge of duties exercisable by a 
judge or by justices in Court , or to alli�inistrative duties 
which need not be performed in Court,  but in respect of  
which it is necessary to bring to bear a j udicial mind-­
that is , a mind to determine what is fair and just  in 
respect of the matters under consideration . 

Also in R .  v .  St .  Lawrence's Hos pital [195 3 ]  2 All E.R .  
7 6 6  a t  768: 

A body bound to 'act  j udicially ' is one which is  bound 
to hear evidence from both s ides and to come to a 
judicial decision approximately in the way a court 
must do . 
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At any rate ,  in that the characterization that Sturges 
would accept is sufficiently close to what other authorities 
would consider as incorporated in the term " judicial" , the 
apparent inconsistency need not be considered further . An 

exact determination of  what Sturges would accept as  a 
definition of  the term " judicial" is beyond the purpose 
for which this discussion was entered . 

The judicial characterization of  arbitration has 
many consequences . In general , however , they may be sum­
med up in the statement that the arbitrator is bound to 
adhere to the rules of natural j ustice . In particular it  
should be  observed that a duty of impartiality is placed 
upon the arbitrator as evidenced in cases ·where the arbi­
trator was disqualified by reason of the fact that he and 
one of the parties to the contract were of such a rela­
tionship that a lack of impartiality could be presumed . 
Thus the fact that the arbitrator had acted as solicitor 
for one of the parties warranted the court to set aside 
the award . 19  In  another case , the arbitrator was an  engi­
neer employed by one of the parties to the dispute so that 
h. d .d 20 �s awar was set as� e .  

I f  no reasonable apprehensiort'of partiality'arises 
out of a relationship between the arbitrator and one of the 
parties, the award may still be set aside on the ground that 
the arbitrator ' s  conduct or expressions clearly give rise 
to an inference of bias . 21 

1 9summer v .  Barnhill {18 79 )  12  N. S . R . 5 01 (C . A . ) .  
20Brennan �nd Hollingworth v .  Hamilton (1917) 

3 9  O . L . R . 3 6 7. 
21 Re Ryan , Chapman & Co . v .  Pomroy [18 5 2] 1 P . R . 59 ;  

S zilard v .  Szasz  [1953 ]  O . W. N.  9 07, rev'd . on other grounds 
[1955 ]  S . C . R . 3 .  
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Furthermore , an award can also be upset where 
the arbitrator receives evidence from one party in the 
absence of the other and such evidence is  not communicated 
to t he other party . 22 This is so even where the arbitrator 
swears that the evidence so received did not influence his 
decisio:ri, 23 and the court believes him . " The award may 
have done perfect justice , but upon general principle it 
cannot be supported . " 24 

I t  i s  therefore apparent that the judicial 
character of the arbitration process  and the resultant 
requirement that the arbitrator conduct himself impartially 
is  g iven strict application .  

III . THE TYPES OF ARBITRATORS 

Arbitration tribunals can take one of  at least  
three forms : 

A )  Sole Arbitrator : The parties agree 
to refer disputes to a single arbi­
trator , the appointment of whom is  
by  their mutual agreement . 

B)  Tripartite Board : T he parties agree 
to refer disputes to a board of three 
members ,  one member being appointed 
by mutual agreement of the parties , 
or of the first two nominated members .  
Each member of the board , regargless 
of the method by which he was appointed 
has equal status in the decision-making 
process. 

22cruiksh�nk v. Corby (18 80}  �0 U . C. C .P. 46 6 ,  
�ff�d .  5 O . A . R .  415.  

23 Waters v .  Daly [18 6 0 ] 2 P . R . 202.  
24walker v.  Frobisher (18 01) 6 Ves .  70  (per Lord 

Eldon at 72) . 



C) Arbitrator-Umpire : The parties agree 
to refer disputes to a board of two 
members , each party to the dispute 
appointing one . Should this board 
fail to agree to an award , the dis-,·· 
pute is  referred to an Umpire chosen 
mutually by the original arbitrators .  
The Umpire is in the same position as 
a sole arbitrator at that point. 25 

A.  The Sole Arbitrator 

11 

I t  is , of course , clear that a sole arbitrator , 
mutually appointed by the parties ,  who behaves as an 
advocate of one of the parties would be misconducting 
himself in a manner which would render his award liable  

26 to vacateur . 

25 It is  important to note that talks have revealed 
that the arbitrator-umpire form of tribunal is rarely, if 
ever , used in Alberta . 

26 b d'ff '  1 . . . t It may e � �cu t to �mag�ne c�rcums ances 
where a sole arbitrator or an umpire could conduct him­
self as an advocate of one of the parties since advocacy 
implies at least two people--one to speak and one to lis­
ten , but in London Export Corporation v .  Jubilee Coffee 
Roasting Company Ltd . [1958 ] 1 W.L . R . 27 1  it  may be possible 
to say that such circumstances existed . 

There the matter in dispute had been referred to 
two party-nominated arbitrators who being unable to agree 
appointed an umpire who made an award in favour of one 
party . In accordance 1•Ti th the provisions of the arbi tra­
tion agreement , the other pal:'}:.y appealed the umpire's 
award to an appeal board who heard the evidence de novo 
and heard the opinion of the umpire in the absence of the 
parties . The court held this procedure to be of such a 
nature as to render-the appeal board's award invalid on 
the basis of the rule that a judicial tribunal cannot hear 
argument on behalf of one party in the absence of the other 
party even where the argQment comes from a non-interested 
party , the umpire . It is submitted that another basis for 
the decis ion could have been that in presenting his opinion 
!Continued on next page . ]  
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B .  Party-Nominated Arbitrators 

Although it is  clear that a sole arbitrator 
must remain neutral and impartial , it must be determined 
whether or not the position differs where the arbitrator 
is not chosen by mutual agreement but rather is nominated 
by one of the parties . Party-nominated arbitrators are 
employed in the latter two forms of tribunal described 
above . It will be convenient to consider the role of 
the party-nominated arbitrator in three situations : 

( i }  in tripartite arbitration , 
tii )  in arbitrator-umpire arbitration before the 

arbitrators have disagreed and referred the 
matter to an w�pire , 

(iii) in arbitrator-umpire arbitration after the 
dispute has been referred to the umpire , 
the arbitrators having disagreed . 

(i ) Tripartite Arbitration 

The early case authority does  not seem to contem­
plate the possibility that the function of a party-nominated 
arbitrator in a tripartite arbitration could be characterized 
as anything other than j udicial in much the same way as a 
mutually-nominated arbitrator ' s  function is characterized . 

{footnote 26 , continued from page 11.] 
to the appeal board , the umpire was acting as an advocate 
of the party in whose favour he had made his award . 
Therefore the case is an example of circumstances where 
a mutually-appointed arbitrator conducts himself as an 
advocate of one party , though the court neither observes 
this  nor bases any conclusions on it . 
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An early Ontario appellate divis ion decision27 

defined the duty of impartiality incumbent upon an arbi­
tration . Not only will  actual bias disqualify ; a 
relationship to one of the parties which "would naturally 
suggest  . . .  a presumption of non-indifference " likewise dis­
qualifies . In commenting on this case , H .  W .  Arthurs 

28 states : 

• . •  The Vineberg decision has been 
followed in Ontario , �� and cited v1i th 
approval in Manit�ba and in Supreme. 
Court of Canada . 3 Unfortunately , the 
Vineberg case involved a two man board 
of arbitration rather than a tripartite 
board . Bias in one of two arbitrators 
is  as likely to produce injustice as  
the bias of  a single judge . Bias of 
one member of a tripartite board , how­
ever , is cancelled out by the bias of 
his counterpart ;  the effective decision 
lies with the neutral chairman . While , 
suprisingly , so astute a j udge as 
Meredith J.  failed to distinguish 
Vineberg on that ground in Burford v. 
Chambers , he did point out that the 
requir��ent that nominated aribtrators 
be neutral seems to be founded . . .  upon 
sentiment rather than reality .  Feeling 
himself bound by the Vineberg decision 

27 vineberg v .  Guardian Fire and Life Insurance eo . 
{18 92) 19  O . A . R .  293 . 

28 "The Three Faces of Justice - Bias in the Tri­
�artite Tribunal 11, { 1 9 63) 28 Sask . Bar . Rev . 147 at 152.  

29Burford v.  Chambers (18 9 4) 25 O . R . 6 6 3 . 
30 . 

Turnbull v .  Pipestone ( 1 916 )  29 D . L . R .  7 5  
( Man . C . A . ) . 

31szilard v .  S zasz  [1955 ]  S . C . R . 3. 



he ruefully remarked: "one ' s  eyes can­
not be shut against the fact that in 
many, very many cases , the arbitrator 
for each party is  expected to be , and 
is  an active advocate of the party by 
whom he was appointed however much 
courts may insist upon impartiality 
and deprecate such conduct • . . .  11 

3 2  . 3 3  Russell  c�tes many cases to support the 

14 

statement that the duty to act impartially incumbent upon 
j oint arbitrators does not differ for the single arbitrator or 
umpire irrespective of the fact that they may have been 
appointed by one of the parties . Although there is  no 
doubt that an arbitrator so appointed has an interest in 
favour of the party who nominated him , he must strive to 
act neutrally and impartially. 

Although there does not appear to have been any 
significant change in the position since these early cases , 
a dictum of Devlin , J. in Minister Trust v. Traps Tractors 
might be interpreted as contemplating a slight relaxation 
of the earlier strictness : 3 4  

I f  two parties agree to appoint an 
arbitrator between them , it  would be , 
I think, implied in the contract in 
order to give it business efficacy ... 

3 2The Law of Arbitration , 7th ed. 1 9 6 3  at 147. 
3 3  Oswald v. Earl Grey ( 1 8 55 )  24 L.T.Q.B. 6 9  at 72; 

Watson v. Duke of Northumberland (18 05 ) 11 Ves.  153 ; Mau1e 
v. Maule { 18 16 ) 4 Dow. 3 6 3 ; Catcraft v. Roebuck ( 179 0 )  
1 Ves .  Jun. 221. 

3 4  [19 5 4] 1 W.L.R. 9 63 at 9 74. 



that neither side would seek to inter­
fere with his independence . If a party 
to a contract is permitted to appoint 
his agent to act as arbitrator in res­
pect to certain matters under the con­
tract , a similar term must be implied; 
but it is modified by the fact that the 
man who has to act as arbitrator in 
respect to some matters , and as servant 
or agent in respect to others ,  cannot 
remain as detached as a pure arbitrator. 
should be . 

15 

This statement , when read togerher with the 
statement of Meredith , J. quoted in the Arthurs article , 
perhaps shows a wil lingness  to recognize the practicalities 
of tripartite arbitration . 

Section 7 of the English Arbitration Act of  
195 0  further indicates that the party appointed arbitrator 
is expected to behave judicially and impartially . It  
provides that where the agreement contemplates a party­
nominated arbitrator , if one party fails to nominate his 
arbitrator , the other party may appoint the arbitrator he 
has chosen to be the sole-arbitrator whose award will  
bind both parties , provided also that this  appointment 
can be set aside by the court .  If the legislature is 
willing to allow a party-nominated arbitrator to occupy 
the seat usually reserved for an arbitrator chosen by 
the parties mutually , it must not conta�plate any dif­
ference in their roles--they must both be j udicial officers . 
The English Arbitration Act of 18 8 9  contained a similar 
provision . It  is upon this Act that all of the Canadian 
provinces have modelled their arbitration statutes . 3 5  

35citations for all Canadian arbitration statutes 
appear in Appendix I .  



1 6  

Alberta (section 6 ) , New Brunswick,  Newfoundland , and 
Nova Scotia have maintained this provision while the 
other provinces have replaced it by permitting the party 
who has made its appointment to apply to the court to have 
it  appoint an arbitrator on behalf of  the defaulting party . 

Another provision of  the English  Arbitration Act 
of 1950 suggests , however , that Parliament was perhaps pre­
pared to allow a degree of partiality to exist on a tri­
partite tribunal . Section 9 ( 2) provides that where there 
is a three-man board that cannot by section 9 ( 1 }  be deemed 
to be an arbitrator-umpire type board , the award of  any 
two , a maj ority award , shall be binding . It  would have 
been a much greater relaxation of the impartiality rule 
had the section provided that the award of the chairman 
alone was to be binding . However , it is submitted that 
even the acceptance of a maj ority award could cause a 
reduction in impartiality standards since before the pro­
vision was enacted the law was that , in the absence of 
contrary expression in the contract ,  only a unanimous award 
would be binding . The Arbitration Act of 1 8 8 9  provided 
that,  in the absence of an expression to the contrary , the 
award of  the arbitrators was to be final and binding . This 

. t t d . . d 3 6  was 1n erpre e as mean1ng a unan1mous awar . 

T he Arbitrations Acts of Alberta ,  Newfoundland 
and Nova Scotia maintain the same provision as the English 
Act of  18 8 9  (Alberta Arbitration Act , Schedule A). Those 
of Manitoba , New Brunswick , Ontario, and Prince Edward 
Island contain a provision that the award of the arbitra­
tors or a maj ority of them shall be final and binding . 

3 6Re Juransky and Gorenstein ( 1 95 6 )  1 7. W .W . R. 
55  8 (!--ian • Q • B • ) • 
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In Western C lay Products Ltd. v .  United Glass and Ceramic 
Workers of North Arnerica , 3 7  it was held that a similar 
reference in the Saskatchewan Act {which has s ince been 
amended) did not mean that a majority award shall be 
binding in all cases . Since the provision read " . . •  

the award to be made by the arbitrators or by a maj ority of 
them • . •  ", it was necessary to look to the agreement to 
ascertain which one was applicable . It was held that 
where the agreement did not provide for a maj ority award , 
the decision would be binding only if unanimous .  This was 
followed in Longlitz v .  Matador, 3 8  a non-labour arbitration 
case . The result is that the provisions of Manitoba , New 
Brunswick , Ontario , and Prince Edward I sland are no different 
in their effect than those of  Alberta , Newfoundland and 
Nova Scotia . 

Only British Columbia and Saskatchewan have 
followed the lead of the English Act of  195 0 .  The British 
Columbia Act provides that where the reference is to 
three arbitrators ,  unless the contrary is  expressed , the 
rule of the maj ority will be binding . In a 19 7 2  amendment 
to its Act , 3 9  {which was likely passed in response to the 
Longlitz case , supra ) , the Saskatchewan Legislature has 
enacted that where there are more than two arbitrators ,  the 
a v1ard of the chairman will be binding . With this last 
provision , Saskatchewan has gone even further than England 
toward making a tripartite board susceptible to partiality 
in its party-nominated members .  

3 7  (19 65 )  5 0  D . L . R .  ( 2d )  8 4  (Sask . Q . B . ) .  

3 8  [197 1] 1 W. W . R. 5 21 (Sask . Q . B . ) 

3 9  
s.s. 197 2, c .  6 .  
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An American case has displayed a much clearer 
tendency away from the strict application of the same 
standards to both party-nominated arbitrators and mutually 
appointed arbitrators . In The Asteria Medical Group v .  

40 Health Insurance Plan of Greater New York , the New York 
Court of Appeal refused to disqualify an arbitrator 
nominated by one of the parties , although he was its 
founder , past president , director , and paid consultant . 
Interpreting the arbitration clause of the contract which 
provided : "One arbitrator shall be appointed by HIP and 
another by GROUP , who j ointly shall appoint a third arbi­
trator" , Fuld J. said : "Arising out of the repeated use 
of  the tripartite arbitral Board , there has grown a common 
acceptance of the fact that the party-designated arbitra­
tor is not and cannot be neutral, at least in the sense 
that a third arbitrator or a j udge is • . • .  In fact the 
very reason each of the parties' contracts for the choice of 
his own arbitrator is to make certain that his side will , 
in a sense , be represented on the tribunal . . . .  " 

By permitting the appointment of the director of 
the arbitration tribunal , the court was taking the position 
that the bias that can be presumed to exist in the mind of 
that individual would be acceptable in tripartite arbitration 
proce�dings . Thus , since the New York Court of Appeal 
is willing to allow partisan arbitrators to be appointed 
to a tripartite board , it would seem to follow that it 
would be willing to allow those arbitrators to conduct 
themselves as  advocates before the board . Although no 
stronger line between arbitrator and party could be imagined , 
the court acted with full awareness  of the obvious 

40 (19 62) 18 2 N.E . ( 2d )  85 . 



risks inherent in its decision. It  should be obs erved , 
however , that the court went on to state : 

"Our decision that an arbitrator may 
not be disqualified solely because of 
a relationship to his nominator or to 
the subj ect matter of the controversey 
does not , however , mean that he may be 
deaf to the testimony or blind to the 
evidence presented. Partisan he may 
be, but not dishonest." 
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It is submitted that the American law in rela­
tion to the role of the party-nominated arbitrator in the 
tripartite proceedings as  represented by the Asteria case 
has reached a stage of development not yet approached by 
either Canadian or English law . Perhaps the dissenting 
judgment of Chief Justice Desmond i s  a more accurate expres-

. f 1 41  s �on o our aw : 

If  there is anything left of the idea 
that a director i s  an agent of his cor­
poration (Continental Securities Co . v .  
Belmont, 2 0 6  N . Y .  7 at 1 6 ) , or anything 
left of the concept that an arbitrator 
is  "a j udge appointed by the parties 11 
(Fudickar v .  Guardian �ut .  Life Ins . Co . 
6 2  N . Y .  3 9 2  at 3 9 9 ) , and that he "acts 
in a quasi-j 'l,ldicial capacity" ( Matter 
of American Eaale Fire Ins . Co . v .  New 
Jersey Ins . eo: 2 4 0 N . Y .  3 9 8  at 4 05-) -, ­
Dr . Baehr is as a matter of law not 
qualified to sit on this arbitration 
board . Only by so holding can we pre­
serve a concept which is rooted not in 
naivete or impracticality but in inte­
grity and principle .  If Dr . Baehr can 
be an arbitrator when his own corpora­
tion is a �arty , then an individual 

4 1Id . at 9 0 .  



party can name himself as his own 
arbitrator- j udge and the whole affair 
becomes a cynical travesty of the arbi­
tral process  " calculated to brina the 
system of enforced arbitrations in dis­
repute" (Matter of American Eagle Fire 
Ins. Co. v. New Jersey Ins. Co. {Supra ) .  

20 

(ii )  Arbitrator-Umpire Arbitration before Disagreement 

Much of what was said earlier in relation to the 
position of the English and Canadian Courts regarding the 
role of party-nominated arbitrators in the tripartite 
arbitration is equally applicable here where the parties 
have chosen an arbitrator umpire for m  of arbitration and 
proceedings have advanced to the stage where the parties 
have each nominated their arbitrator and these two people 
are ready to deal with the dispute. That the same strict 
standard of neutrality and impartiality is  to be applied 
is  evident from the judgment of Rand , J. in Szilard v. 

4 2  Szasz:  

From its  inception arbitration has been 
held to be of the nature of judicial 
determination and to entail incidents 
appropriate to that fact. The arbitra­
tors are to exercise their function not 
as advocates of the parties nominating 
them and a fortiori  of one party when 
they are agreed upon by all , but with 
as free , independent and impartial minds 
as the circumstances permit. In parti­
cular they must be untra�nelled by such 
influences as to a fair-minded person 
would raise a reasonable doubt of that 
i mpersonal attitude which each party i s  
entitled to. 

42  [1955 ]  1 D.L.R. 370  (S.C.C.) at 3 7 1.  
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A point upon which a distinction between the two 
kinds of arbitration could be based is that in some cases 
it  may not be the intention of the parties in the arbitra­
tion-umpire situation that their arbitrators act as arbi­
trators at all. Rather , the parties may want them to act 
more as mediators or negotiators whose function i s  to come 
to a settlement acceptable to both parties through negotia­
tions. Morever , the understanding that if an agreement is 
not possible the matter is to be referred to the umpire 
who will decide upon the merits further strengthens the 
element of encouragement to settle. 

If this is  the function that the parties intend 
their arbitrators to perform, then , of course , they must 
each be partisan in favour of the party nominating them. 
It  is submitted , however , that a court should be slow to 
construe any arbitration clause embodying such an inten­
tion ,  despite the apparently contrary dictum in Re Enoch 
and Zeretsky, Bock and Co.4 3  This is  the function 
normally performed by counsel before it has become neces­
sary to submit the dispute to arbitration. As stated 
earlier , the holding of a judicial inquiry is  a necessary 
element of arbitration. It may , therefore ,  be argued 
that it would be inconsistent for a court , in construing 
an arbitration clause , to find the intention that the 

4 3 [1910 ]  1 K.B .  3 2 7  at 3 3 4 : 

11 Where a case is referred to two arbitra­
tors and an umpire it is well understood 
that the arbitrators act as counsel who 
try to settle the case without going into 
court ;  but-the umpire or a single arbitra­
tor occupies a judicial position and exer­
cises judicial powers and is bound , as far 
as practicable , to follow legal rules.11 
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arbitr ators are to act as negotiators .  If the only duty 
the par ties wanted the arbitrators to perform was to 
appoint an umpire , it would be far more reasonable and 
economical for them to agree to the umpire themselves 
r ather �han go to the time and expense of appointing two 
other s  to do it . 

Presuma bly , therefore, it is  within the contem­
plation and intention of the parties that the two arbitra­
tors should , if possible, arrive at a j ust  award on their 
own ,  making it unnecessary to appoint an umpire .  If  this 
i s  true , it must follow that the arbitrators cannot have 
intended to conduct themselves as  advocates . Advocacy 
necessarily implies that there will be someone to hear the 
submis sion ,  evaluate them and choose between them .  If it 
is intended that two people should come to a just conclusion,  
it  is inconsistent that they should be advocates .  I t  would 
be absurd for two people to make opposing submi ssions to 
each other and then impartially choose which one to accept . 

It  may be noted , however , that the procedure 
followed in Wessanen ' s  Koninklijke Fabrieken v .  I saac 
Modiano , Brother and Sons ,  Ltd . 4 4  would not fall in line 
with the above reasoning . There each party appointed an 
arbitrator under the provisions of the arbitration clause ,  
and the buyers and sellers respectively provided their 
arbitrator with documents relating to the dispute . The 
two arbitrators did not in fact meet but had a conversa­
tion over the telephone . They disagreed and appointed an 
uw.pire . At the hearing before the umpire , the buyers '  

4 4  fl9 6 0 ]  1 W . L . R . 12 43  ( Q. B . D . ) .  
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arbitrator presented the arguments in favour of the buyers 
and the sellers ' arbitrator put forward his conflicting 
arguments . The umpire's award was upheld , the court 
apparently approvinq of the procedure that was followed . 

The i ssue of whether or not this procedure could be con­
sidered an arbitration at all and the possibility that the 
umpire ' s  decis ion might not be enforced as  an award because 
there was no actual hearing held by the party-appointed 
arbitrators before they disagreed and appointed the umpire 
does not seem to have arisen in this case . 

Although it  seems impractical that the parties 
intended that their arbitrators function only as negotia­
tors (since this function could be served adequately by 
counsel ) and appointers of the umpire ( s ince this could 
be done more enconomically by the parties themselves ) , 
there does seem to be an i�plication in the above case 
that this was indeed their intention and that the court 
was prepared to recognize it . 

Section 8 of the English Arbitration Act ,  195 0 
? provides that unless the contrary intention is  expressed , 

the party-nominated arbitrators will appoint the umpire 
immediately after they are themselves appointed . This 
would seem to provide encouragement for early disagreement 
by the arbitrators and submission to the umpire , at which 
point , as will be shown , the party-nominated arbitrators 
take on the role of advocates . None of the Arbitration 
Acts of the Canadian provinces contain such a provision . 
Rather , they provide that where there are two party-nominated 
aribtrators ,  they can refer the dispute to an umpire should 
they be unable to agree but none provide that the umpire is  
to be  appointed at any particular timP.. 



states : 45 
While commenting on the Asteria case ,  Arthurs 

The accuracy with which the j udgment 
reflects the expectations of the par­
ties to both labour and commercial 
arbitration is clear from the privately 
promulgated rules governing such pro­
ceedings . The rules of the A merican 
Arbitration Association and the code 
of Ethics for Labour Arbitration adopted 
by the National Acad��cy of Arbitrators ,  
both recognize the peculiar role of the 
nominated member of the tripartite 
board . Even in the absence of such 
explicit evidence in Canada , it would 
be highly desirable if our courts 
judicially noted , as Meredith J .  did 
fifty years ago (Burford v .  Chambers )  
what the parties themselves expect from 
the process . So long as they are ad 
idem so that the respective appointees 
on the board are either both partisan 
or both impartial , the courts should de­
fer to their private arrangements . To 
insure this consensus , some legislative 
rule-of-thumb would be useful . 
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Therefore , on the basis of logic and practicality , 
though it may be concluded that the role of a party-nomi­
nated arbitrator-umpire arbitrations before disagreement 
does not include advocacy of the cause of his nominator , 
it must be recognized that this possibility exists and 
that , in practice,  the intention is  that the ar bitrator 
is to act as negotiator on his nominator ' s  behalf , and 
that this practice may well be accepted by the courts . 

4 5  Supra , n . 2 8  at  154 .  
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(iii}  Arbitrator-Umpire Arbitration after Disagreement 

T he position of the party-nominated arbitrator 
is significantly different in this situation. The prin­
ciple be?ind it is that once the arbitrators have disagreed 
and appointed an umpire, they have completed their judicial 
fun9tions and are free to assume the role of advocates.  
Russell provides : 4 6  

" In some commercial arbitration, i t  i s  
the practice (unless the parties give 
notice of their desire to attend per­
sonally or by solicitor or counsel )  for 
the arbitrators to present the evidence 
to the umpire and to act as  advocates ;  
and this is not improper • . • .  In such 
cases, the arbitrators are functus 
officio as  arbitrators ,  s ince the 
umpire has taken over from them." 

Russell cites French Government v. Tsurushima 
Maru4 7  in which Banks,  L.  J. found the practice to be : 

• • .  that unless  an intimation is  given 
to the arbitrators that they are not 
to act as advocates in ti1e matter and 
that it is desired that either counsel 
or solicitor should appear ... unless  
such notice is  given according to the 
practice that they (the two arbitra­
tors )  are to act and conduct the matter 
on behalf of the respective parties. 

Relying on this  practice and also on the fact, 
as Banks,  L. J.  found it, that the arbitrator was 

4 6supra, n.l4  at 19 8 . 
4 7 (1921 )  7 Ll.L. Rep. 2 4 4  (K.B.D .) , aff'd 

8 Ll.L. Rep. 4 0 3  (C.A.). 
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instructed 11 • • •  to act as  an advocate for his client and 
was given the materials which would be necessary for the 
purpose of his acting a s  an advocate11 ,  the appeal to set 
aside the award was dismissed . The reliance on this 
finding of fact ,  it  is submitted , precludes the use of 
this case as authority for the proposition that arbitra­
tors automatically become advocates upon submission of 
the dispute to the umpire . It does show, however , that 
where the arbitrators are instructed to act as advocates , 
the following of those instructions will not result in 
unjust or improper conduct on their part . 

In Bourgeois  v .  Weddell & Company4 8  a dispute 
arose between buyers and sellers of a quantity of meat 
as to its quality. The matter was referred to arbitration . 
In an application to have the award set aside the issue 
was whether one of the arbitrators who had inspected the 
meat before the ar bitration began was a competent witnes s  
before the umpire . I n  the course of his judgment , Lush , J. 

4 9  state d: 

An arbitrator may now act in a commer­
cial arbitration as an advocate and as 
an agent for the party who appoints 
him--when the arbitrators in a commer­
cial arbitration have differed and the 
umpire has taken upon hi�self the burden 
of adjudication , each arbitrator may be 
and is  regarded as no longer acting 
judicially but as a person who is  entitled 
either to advocate the cause of the party 
who appointed him or to give evidence in 
support of that cause . 

4 8 [19 2 4 ]  1 K . B .  5 3 9 . 
4 9  Id . a t  5 4 6 . 
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I J1 Wessanen ' s  Koninklijke Fabrikien v. I saac 

Modina�
50 a dispute arose under a contract between buyer 

and seller as to the buyer ' s  right to rej ect the goods . 
Having disagreed , the two arbitrators appointed an umpire . 
At the hearing before the umpire, the only persons present 
were the two arbitrators who argued the laws and favoured 
the cause of their respective parties .  In the course of 
his j udgment upholding the umpire ' s  award ,  Lord Diplock 
stated : 5 1  

• • •  in commercial arbitration . . •  where 
arbitrators are appointed who , upon 
disagreeing appoint an umpire , then , 
they are functus officio as  arbitra­
tors and act at the hearing before the 
umpire a s  advocates of  their respec­
tive appointers . • •  It is also clear that 
the practice ,  when arbitrators have 
been appointed in this 1.vay , is that the 
parties themselves are represented at 
the hearing before the umpire by the 
arbitrators and by no one else unless 
they express a desire to be otherwise 
represented . 

A very strong statement of the role of the 
arbitrator is  found in the judgment of Crutton , L .  J. 
in Naumann v .  Nathan : 52 

So in commercial arbitrations many 
tr�des have arrived at a system that 
they think is much better and which 

5 0  [19 6 0 ] 1 W.L.R. 12 43 . 
5 1Id. at .124 7 . 
52 {193 0 )  3 7  Ll.L. Rep.  249 at 250 . 



probably i s  very much better than the 
system of the law courts. They each 
appoint an arbitrator . That arbitra­
tor is not in the least like a j udge.  
He acts in a way no j udge would act. 
He hears statements from one side 
without requiring the presence of the 
other. He uses evidence submitted to 
him by his client , putting it forward 
a s  an advocate and not as  an arbitra­
tor. It is useless to call an arbitra­
tor a judge. He is a negotiating 
advocate endeavouring to do the best 
he can for his client. 
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It  is  worthy of  note that j udicial accep-
tance of advocacy as part of the role of the arbitrators 
was at first accomplished with hesitation. This is 
apparent from the judgment of Lush J. in Bourgeois case 
where,while concluding that an arbitrator may now act 
in commercial arbitration as an advocate , he state d: 53 

I have come to this conclusion with 
hesitation , because ,  speaking for my­
self , I think it would be very much 
better if the old rule as  to an 
arbitrator's duty were still adhered 
to. 

It may further be observed that in 19 05 , just fifteen 
years before the court accepted the procedure in the 
Tsurushima case , it appears to have been within the 
contemplation of the court that such procedure would be 

5 4  unacceptable. 

5 3  Supra , n. 
54 . 1 ' B1g 1n v. 

4 8 at 5 4 6-547 . 

Clark ( 1 905 ) 4 9  Sol. Jo. 2 04 .  
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Furthermore , in Rahcassi Shipping v. Blue Star54a 

it was decided that even though the arbitrator in arbitrator­
umpire arbitration becomes an advocate after the matter is  
referred to  the umpire ,  his  authority to act  is still based 
on the arbitration agreement which gave rise to his 
appointment. He does  not become the agent of his appointer. 
Perhaps it can be said to follow from this that he is  not 
so much an advocate of the cause of the party who nominated 
him but is rather an advocate of the conclusion to which he 
came , impartially and j udicially , during the original pro­
ceedings with the other party ' s arbitrator , before their 
disagreement , which made the appointment of the umpire 
necessary. The distinction is perhaps subtle but it would 
seem to be less  of an infringement of natural justice , if 
it is an infringement at all , for an arbitrator to advocate 
the acceptance of a conclusion which he arrived at by judi­
c ial means than for him to advocate a cause which he may 
not truly believe to be meritous. 

The English Arbitration Act of 1950  in section 
9Ul provides that where the parties have agreed to submit 
their disputes to a tribunal which consists of three men , 
one chosen by each of the parties and third chosen by 
the first two , the third ma�ber will be considered an 
umpire and not a third arbitrator. This provision is 
not subject to contrary expression in the contract. It 
appears to show a definite preference for the arbitrator­
umpire system. It may be noted that none of the Canadian 
Arbitration Acts contain such a provision. 

It may be-recalled here that in the examination 
of the role of the party-appointed arbitrator in arbitra­
tor�umpire proceedings before reference to the umpire , 

5 4a119 6 9 ]  1 Q . B .  173 .  
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the suspicion arose that the intention of the parties in 
some cases may be that the arbitrators are to function 
more as mediators and negotiators than as  judicial 
officers. In light of this suspicion , if it is true , 
and what has been found to be the role of the arbitrators 
before the umpire , it is submitted that arbitrator-umpire 
arbitrations are indistinguishable from sole-arbitrator 
arbitrations. There is only one person whose function i s  
to make a judicial decision in both cases . I f  this  is 
the case , the provision of the English Arbitration Act 
discussed above can be looked upon as intending to 
encourage the sole-arbitrator form even when the parties 
have agreed to a sophisticated arrangement whereby three 
"arbitrators "  are appointed . The Arbitration Acts of 
England and Canada have long shown a preference for sole­
arbitrator arbitrations since they provide that where the 
for m of tribunal is not specified in the agreement , 
reference shall be to a sole-arbitrator . 55  

C .  ;�Commercial" and "Legal" Arbitration--A Difference? 

It should be noted 'chat in each of the Tsurushima,  
Bour geois, Wes sanen ' s  and Naumann cases,  the reference was 
to commercial arbitration . The obvious reference is that 
arbitrator advocacy is acceptable only in what is  known 
as  "commercial': arbitration . The more difficult question 
that arises,  therefore, is what is intended to be included 
in the term "commercial" arbitration and what forms of 
arbitration are meant to be excluded therefrom? 

55  see ·werry and Carew, "An Inquiry into the Pre­
ponderance of Tripartite Arbitration Boards in Ontario", 
Queen ' s  Law Journal ,  [19 7 1] Vol . 1,  no. 1 at 67  for a dis­
cussion of the reasons for the use of tripartite boards by 
parties rather than sole arbitrators .  
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In the Bourgeois case , Sankey J. contemplates 
a dkstinction between 11legal" arbitration and " commercial"  
arbitration . On the oppos ite s ide is the statement by 
Lord Langdale , M. R .  in the early case of Harvey v .  Shelton5 6  

which wpolly denies the existence of any difference between 
mercantile arbitrations and legal arbitrations . It appears 
from the case that the distinction between a legal arbitra­
tion and a commercial one was that the former was conducted 
by lawyers and the latter by merchants .  If this is the 
basis of distinction contemplated by Sankey , J. is illogi­
cal . The justice or injustice of arbitration advocacy 
cannot vary with the profession of the arbitrator . 

Another poss ible means of distinguishing between 
the two may be the type of issue that the arbitration is 
intended to resolve . In three of the cases mentioned 
above the dispute concerned the quality of the subj ect 
matter of the contract .  It is apparently recognized that 
quality arbitrations can , without injustice , follow a 
procedure radically different from more formal arbitrations . 57 

In particular , it may not be necessary for a hearing to be 
held , the umpire determining for himself the quality of  
the subject matter . Perhaps , then , the term " commercial11 
arbitration is meant to refer to arbitrations where the 
only question is one of fact in a commercial transaction . 
However , the term as used in the Wessanen's case cannot 
be made to fit the definition because there the question 
before the arbitrator s was one of law : the right of 
rej ection of goods for an admitted breach of condition 
by the seller . 

5 6 -{1 8 84 ) 7 Beav . 455 . 
57  Russell , supra , n .  2 8  at  17 9 .  
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In three of the above-mentioned cases , the pro­
cedure used for arbitration appears to be that adopted 
by the particular trade or market. Perhaps " commercial" 
arbitration is  meant to refer to arbitrations within a 
particular trade or commercial market where unique pro­
cedures have been established. It should be noted , 
however , that in Bourgeois case the advocacy procedure 
was accepted though not proven to be an established 
trade procedure. 

" Introduction to a Business  Man ' s Guide to 
Commercial Arbitration"5 8  states that the disputes in the 
business  "V'Torld seldom involve great legal issues. On 
the contrary , they concern the same evaluation of facts 
and interpretation of contract terms that businessmen 
and their lawyers are accustomed to dealing with everyday. 
Consequently , when differences arise out of day-to-day 
commercial affairs , parties often prefer to settle them 
privately and informally in a business -like way. That 
is what commercial arbitration is  for.  

Martin Domke in his book "Commercial Arbitration1' 
'd 5 9  prov� es : 

Commercial arbitration has been de­
veloped in the United States as a way 
of life in the business  community--a 
self-regulating method for the solu­
tion of disputes where contracting 
parties maintain control of the pro­
cedure. Such proceedings have been 
in some segments of  trade and commerce 
as almost_the only means of settlement. 

-------------------------------------------

19 6 4  at 2 .  
5 8  . b ' . . . k Amer�can Ar �trat�on Assoc�at�on , New Yor , 

5 9 callagham, �·iundelien , Ill .  (19 7 0 ) . 



Flexibility of the arbitration process  
guarantees that any determination of  
commercial disputes by the arbitrator 
will be impartial and fair. Because 
arbitration is voluntary , it has to 
prove its value and effectivenes s  in 
order to become acceptable. 

In the absence of a definition for the term 
" commercial arbitration" , it seems difficult to deter­
mine the basis of the distinction betv1een it and " legal 
arbitration" . The term is probably most commonly used 
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to describe that category of arbitration proceedings 
undertaken to resolve disputes among businessmen as  
distinguished from the larger category of  labour arbitra­
tion. In labour arbitration , it appears to be well 
accepted that party-nominated arbitrators are intended 
to be partisan and to act as advocates at all times 
during the arbitration.6 0  If it is " labour arbitration" 
that is intended to be excluded by the use of term 
'' commercial arbitration" in these cases , the latter term 
cannot have been intended to describe a class  of arbitra­
tion to which arbitrator advocacy before an umpire is 
restricted. 

If any restrictive application was once intended 
by the use of the term " commercial " it seems to have been 
abandoned in the most recent cases. In Rahcassi Shipping 
v .  Blue Star , Rosk i ll , J. first refers to the Wessanen ' s  
case and then describes the normal arbitration procedure : 6 1  

6 0Re Arbitration Act ,  Re Gainers and Local 319  
United Packing Houseworkers of  America ( 1 9 6 4 )  4 7  W.W.R. 
5 4 4  (Alta. S.C.) . 

61[19 69 ]  1 Q.B. 1 7 3  at 1 9 0. 



Each party to the contract contemplates 
that his arbitrator , if he disagrees , 
with the other arbitrator , will j oin 
with the other arbitrator in appointing 
an umpire , that each arbitrator will 
then appear before the umpire duly 
appointed under the clause and argue 
the case before the umpire as advocate.· 
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There does  not appear to be intended a descrip­
tion of the practice in a restricted area known as  
" commercial arbitration" .  

D .  Sum.mary 

It may be helpful at this  point to summarize 
what has been so far said as  to the role of the arbitrator. 

First ,  as to an arbitrator appointed mutally by 
the parties ,  it was found that his role could be charac­
terized as judicial and that the main consequence of 
this was that he had a duty to adhere to the rules of 
natural j ustice. From this it follows naturally that he 
cannot conduct himself as an advocate of either party's 
cause. 

Second , as to  arbitrators appointed by each 
party individually , it was found that the judicial charac­
terization still applied. In tripartite-arbitration this 
was in the face of an apparent trend in the U.S.A. away 
from the strict requirement of impartiality for the party­
nominated arbitrators .  

In arbitrator-umpire arbitration it was found 
that before the arbitrators disagreed and submitted the 
dispute to umpire ,  they could not conduct themselves as  
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advocates.  The suspicion was raised, however , that the 
parties might have intended in some cases that the arbi­
trators function more as mediators or negotiators in w·hich 
case they would not be judicial officers .  It was found 
that after there had been reference to the umpire, the 
courts initially had a strict  view of the role of the 
arbitrator and would have invalidated an award on the 
ground that the arbitrator took on the role of an advocate 
before the umpire. Nevertheless the practice of such 
advocacy developed within particular trades and the court 
accepted it where it was proved to be the "usual way" .  
The practice became so wide spread that its acceptance 
by the courts in all arbitrator-umpire arbitration fol­
lowed. Thus , the party-nominated arbitrators are generally 
considered to be advocates of their nominator ' s  cause 
before the umpire. If  the suspicion as  to the role before 
reference to the Qmpire is correct , the arbitrator-umpire 
form of arbitration becomes indistinguishable from that of the 
sole-arbitrator . 

IV. THE ROLE OF THE ARBITRATOR AS SEEN BY THE PRACTITIONER 

In order to evaluate the role of an arbitrator 
as seen by the practitioner , four interviews were conducted 
with two la\vyers ,  one engineer and one lawyer-engineer. 
It was made clear during the course of each interview 
that the arbitrator-umpire form of tribunal is  rarely , 
if ever , used in Alberta . The following are the conclusions 
and summary of the results of those four interviews. 

The first ·interview revealed that the role of 
the party-nominated arbitrator was that of a j udge com­
pletely impartial and judicial. The only possible 
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advantage in having a three man tribunal over a one man 
tribunal was that a better " mix" of expertise could be 
achieved. Not only does a compromise often result but 
the parties expect it . Unless  the contrary was expressed 
in the contract ,  the s ·trict rules of evidence should not 
apply. 

The second interview also expressed the convic­
tion that the arbitrators should conduct themselves 
impartially and judicially. Each arbitrator should have 
faith in the impartiality of the other and of the chair­
man. However , it was observed that it was humanly impos­
s ible to rid oneself of bias  which had developed over the 
years .  Built in prejudices are developed due to the 
previous close association with the nominator and this 
probably affects the judgment and which undoubtedly is a 
maj or reason for nomination or appointment . It was also 
suggested that procedural guidelines would be very valuable 
to the arbitrators and the parties to an arbitration . In 
the absence of an equivalent to the A merican Arbitration 
Association which has had success  with a system whereby 
the association appoints the three arbitrators from a 
list of men who are professional arbitrators and are 
therefore undoubtedly independent, a reasonable alterna­
tive to the three man tribunal would be one man arbitra­
tion where the sole arbitrator would have the power to 
call his o�m expert witnesses (to provide the expertise 
lost by the reduction from a three man tribunal to a one 
man tribunal ) . These experts would function a s  &�icus 
Curiae and could be questioned by both parties to the 
dispute . 

The observation of the third interviewer who has 
had a great deal of experience in arbitration was that the 
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party-nominated arbitrators are always  partial in favour 
of the nominator . It was further revealed that there 
was a distinction between arbitration where the parties 
were r epresented by counsel and those where they were 
not . In the latter case the arbitrators are not only 
partiai but are the advocates of the nominator ' s  caus e .  
In the discussion which follows the hearing , the arbitra­
tors invariably put forth the nominator ' s  case and 
take extreme positions realizing that in the bargaining 
process  they will be forced to come down . Interestingly 
enough this  interview revealed that the tribunal usually 
comes to a unanimous conclusion . It was suggested that 
the best role for the party-nominated arbitrator to play 
is  that of  an advocate . 

It was suggested in the fourth interview that 
the arbitrator should be impartial and come to a deci­
sion j udicially though it was not inconsistent with this 
for them to present the case of their nominator and to 
stress  its strong point s .  

One o f  the observations made by all o f  the 
gentlemen who were interviewed is worthy of note . Arbitra­
tion c lauses are currently common in contracts , especially 
in the construction industry . The frequency of arbitra­
tion , however , is not that great and the reason for this 
was suggested to be because parties who include arbitra­
tion clauses do so because they want to settle their 
disputes amicably . They therefore have a high propensity 
to find a solution through negotiations before reference 
to arbitration is  necessary . 



V .  CONCLUSION AND RECOMMENDATIONS 
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The Working Paper of  the Law Reform Commission 
of New South Wales , 1 9 7 3  on Commercial Arbitration dis­
cusses  the practice of  arbitrators as advocates in 
England . 6 2  The Commissioners do not know whether , or to 
what extent , this  practice has been adopted in New South 
Wales . The Commissioners are of the opinion that this  
practice is  no doubt useful and seems harmless  so long as 
the parties have agreed to it and know what is  happening 
and waive obj ection . 6 3  They feel that there must be either 
agre��ent or waiver , for otherwise such conduct on the 
part of the arbitrators would surely be improper . The 
legislation , they think , should not prevent the adoption 
of this practice .  The essential point that is being made 
is that the important thing is not so much whether the 
party-nominators are neutral or not as  that both are either 
partial or impartial so that both parties start egua1 . 6 4  

A .  Tripartite Arbitration 

On the basis of the earlier discussion in this  
paper , where it  was suggested that the courts look upon 
the party-nominated arbitrator as a j udicial officer and 
demand the same impartiality as is demanded from a mutually­
nominated arbitrator , it is submitted that the Act should 

6 2  At page 1-4 , paragraph 133 . 

6 3see Gov�rnment of Ceylon v .  Chandris (19 6 3 }  1 
Ll , L .  Rep . 214 . 

6 4 h '  . . d 1 ' . th t T 1s  same po1nt 1s ma e ear 1er 1n e quo e 
from Arthurs at page 2 4  of this report . 



specify that the party-nominated arbitrator is  t.o be an 
impartial judge and is not to conduct himself as an 
advocate . 
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However , it may be pointed out (and it is  recom­
mended) that since the arbitration tribunal should remain 
the creation of the parties , this provision should be made 
subj ect to any contrary intention expressed in the agree­
ment . This recommended provis ion will force each party 
to specify its desire in regard to their appointee and 
thus , with the role of the party nominees being clearly 
understood , the chairman will know how the submissions of 
the nominees are to be taken . In all likelihood he will 
become a sole arbitrator . If the above recommendation is 
accepted , parties  who do not specify an alternate role 
would get a completely impartial three�man board and thus 
the requirement of an unanimous award would serve no use­
ful purpose for such a board . The parties who know that 
all three arbitrators are impartial should be willing to 
accept a maj ority award . Thus it is suggested that a 
provision be added to the effect that a majority award 
be sufficient . 

The present requirement of unanimity , it is 
submitted , creates a hazard of injustice for the tribunal 
where appointee advocacy is practiced . The decision­
making process becomes one where compromise is the most 
likely result . This is  undesirable where the compromise 
result is different from the result reached by the chair­
man judicially . Even a requirement of a majority award 
would be undesirable if in order to get a maj ority , the 
chairman has to leave the award he ha s reached impartially 
and accept a position of compromise with the award of the 
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party-nominee which i s  reached with partiality .  It is 
therefore submitted that the above suggested acceptance 
of a majority award be restricted in application to a 
completely impartial tribunal . It  is  recommended that a 
provision be added to allow the award of  the chairman 
alone to be binding if no maj ority award is possible 
where the party-nominated arbitrator ' s  role is specified 
to be that of an advocate . 

In addition , it is  recommended that , in the 
case where the party-nominated arbitrators are to be 
neutral , they be required to s ign an affadavit to the 
effect that they are neutral and will act impartial , 
accompanied , as  well , by a provis ion that it is  their 
duty to disclose any circumstances likely to create a 
presumption of bias of which he believes might disqualify 
him as  an impartial arbitrator . 65 The party-nominated 
arbitrators would then be required to deliver these docu­
ments to the nominating party of the other side . Where 
a disclosure of circumstances has been made , the party 
receiving such disclosure would have seven days to reject 
that arbitrator or forever waive obj ection . Admittedly , 
signing such an affidavit will not , by itself , make some­
body impartial but it wil� make it clear what the ground 
rules are and would provide some p�otection where either 
or both of the party-nominated arbitrators are dishonest .  

Failure to �emain impartial where requ ired is  
adequately covered by section ll  of  the present Act and 

65A provision such as  that proposed is found in 
section 18 of the American Arbitration Association Rules :  
see Appendix II . 
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therefore no change is  needed . 6 6  

The following i s  suggested a s  a possible wording 
of a provision which would incorporate the above recom­
mendations : 

1 )  Unles s  a contrary intention is  expressed 
therein , every submission shall , where the 
reference is  to a three-man tribunal , be 
deemed to include a provision that all 
three members of the tribunal have a j udi­
cial function with a duty of impartiality . 

2 )  Where by subsection { 1 )  the members of the 
three-man arbitration tribunal are deemed 
to have a j udicial function with a duty of 
impartiality , the award of a maj ority of 
them shall be final and binding on all 
parties and persons claiming a contrary 
intention . 

3 )  �ihere by subsection { 1 )  the members of the 
three-man arbitration tribunal are deemed 
to have a j udicial function with a duty of 
impartiality , each of the party-nominated 
arbitrators shall swear an affidavit to 
the effect that he will be impartial , accom­
panied by a statement disclosing any cir­
cumstances which he believes is likely to 
create a presumption of bias on his part ,  
and shall sign , seal and deliver such a ffi­
davit and accompanying statement , if any , 
to the party nominating the other party­
nominated arbitrator . 

6 6The Arbitration Act ,  R . S . A .  197 0 ,  c . 21 ,  Sec . 
11 provides : 

1 )  When an arbitrator or Umpire has misconducted 
himself , the court or a j udge may remove him .  

2 )  Where an arbitrator or Umpire has misconducted 
himself or an arbitration or award has been 
improperly procured , the court may set the 
award aside . 



4 )  Where by subsection ( 3 )  a party has r eceived 
a statement disclosing circumstances which 
the arbitrator believes l ikely to create a 
presumption of bias , the party will be en­
titled to rej ect the nomination of that 
arbitrator within seven days of receipt or 
forever waive obj ection . 

5 ) Where a contrary intention is expressed in 
the submission and subsection ( 1 )  does not 
apply , the decision of the maj ority shall 
be final  and binding on all the parties and 
persons claiming under them respectively ; 
but in the absence of a decision of the 
maj ority , the decision of the arbitrator 
chosen by mutual agreement of the parties  
shall be  final and binding on all  the 
parties and persons claiming under them 
respectively . 

B .  Arbitrator-Umpire Arbitration 

42 

As mentioned earlier , this form of arbitration 
is  rarely if ever used in Alberta but , since it is  provided 
for in the Arbitration Act ,  it should be dealt with . It 
may be pointed out that a provision such as  section 9 ( 1 )  
of the English Arbitration Act6 7  encouraging this  form of 
arbitration would be most inappropriate . However , if such 
a provision is added to the Act ,  then it should be for the 
purpose of providing clarity , and not for the purpose of 
dictating a role , i . e . , whether the arbitrators can con­
duct themselves as advocates for the cause of their party . 

6 7where an arbitration agreement provides that 
the reference shall be to three arbitrators ,  one to be 
appointed by each party and the third to be appointed by 
the two appointed by the parties , the agreement shall 
have effect as if it provided for the appointment of an 
umpire ,  and not for the appointment of a third arbitrator , 
by the two arbitrators appointed by the parties . 
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It is therefore recommended that ,  for the sake 
of certainty , there be a requirement that there be either 
agreement or waiver before the arbitrator can play the 
role of an advocate , for otherwise such conduct would 
surely be improper . 

A possible wording of the above recommendation 
would be : 

1 )  Where a contrary intention is expressed in 
a submission , the arbitrators may function 
as advocates for the cause of their party 
nominating them before the umpire only 

a )  when they have been given written 
authorization at the time of their 
appointment , and the notice of it is 
given to the other party before the 
commencement of the arbitration ; 

or 

b )  there is  an express  or an implied waiver 
of that fact during the arbitration pro­
ceedings . 

c .  Sole Arbitrator Arbitration 

It is  submitted that the current policy of the 
Act which encourages reference to a sole arbitrator is 
desirable . It may be pointed out here that some parties 
feel that expertise , which is one of the elements of 
arbitration , is lost when only a sole arbitrator is 
employed . To clear this ,  it is recommended that a 
provision in the words similar to the following be 
enacted : 



1}  Unles s  a contrary intention is  expressed 
therein , every submission shall ,  where the 
reference is  to a single arbitrator , be 
deemed to include a provis ion that the 
arbitrator may himself call expert witnes­
ses to testify at the hearing and the party 
or its counsel shall be provided with an 
opportunity to question the expert witnesses . 

44 



D .  The Arbitration Act ,  R . S .A .  1 9 7 0 ,  c .  2 1 ,  s .  5 

During the course of  research for this paper , 
another member of the profession raised a question 
concerning section 5 o f  The Arbitration Act , R . S . A. 
197 0 , c .  2 1 .  Section 5 provides : 

5 .  (1} A party to a submis sion may serve 
on the other party or parties or on 
the arbitrators , as the case may be , 
a notice in writing requiring him or 
them to appoint an arbitrator , umpire 
or third arbitrator , 

( a }  when a submission provides that 
a reference shall be to a single 
arbitrator and after differences 
have arisen all the parties to 

45  

the difference do not concur in  the 
selection of  such arbitrator , or 

{b ) when an appointed arbitrator refuses 
to act or i s  incapable of acting or 
dies and the submission does not 
show that it was intended that the 
vacancy should not be filled  and 
the parties do not fill  the vacancy , 
or 

{ c )  when the parties or two arbitrators are 
at liberty to appoint an umpire or third 
arbitrator and do not appoint him , or 

{d )  when an appointed umpire or arbitrator 
refuses  to act or is  incapable of  
acting or  dies  and the submission does 
not show that it was intended that the 
vacancy should not be filled and the 
parties or arbitrators do not fill  the 
vacancy . 

( 2 )  If  the appointment is  not made within 
seven clear days after the service of the 
notice , the Court or a j udge may on 
application by the party who gave the notice 
appoint an arbitrator , umpire or third 
arbitrator , as the case may be , who has 
the s ame powers to act in the reference 
and make an award as i f  he had been 
appointed by consent of all parties .  



The point raised concerns the application of  the 
section to the situation where two parties have entered 
into a contract containing an arbitration clause 
providing that where a dispute ari ses , each party shall 
at once appoint an arbitrator and these shall j ointly 
sele ct a third. The problem arises where one party 
appoints its arbitrator but the other party refuses to . 
The question that arises is whether ,  under these 
circumstances , section 5 is  operative to provide the 
court with the power to appoint an arbitrator for the 
defaulting party . 
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Subsection 5 ( 1 )  uses the language " to appoint an 
arbitrator, umpire or third arbitrator" as does subsection 
5 ( 2 ) . There appears to be an anomaly , however ,  in 
paragraph 5 ( 1 )  ( c ) , which covers the s ituation posed 
above , in that the language used therein is " to appoint 
an umpire or third arbitrator " and no reference is made 
to the appointment of " an arbitrator " .  Only if  sub­
section 5 ( 1 )  is read as generally allowing one party 
to serve notice on the other to appoint , and such power 
is not restricted to one of the four instances in para­
graphs (a )  to (d) , can it be said tha·t the court , under 
subsection 5 ( 2 ) , would have the power to appoint an 
arbitrator for the defaulting party in the situation 
posed above . 

The present section 5 was cast in its present form 
in the Revised Statutes of  Alberta , 1 955 , c .  15 . The 
forerunner to this section was passed originally as 
section 6 of The Arbitration Act , S . A. 1 9 0 9 ,  c. 6 ,  
which provided :  



6 . In any of  the following cases  -

(a }  Where a submission provides that a 
reference shall be to a single 
arbitrator and all the parties do 
not after dif ferences concur in the 
appointment of an arbitrator ; 

(b) If an arbitrator refuses to act or is 
incapable of  acting or dies and the 
submis sion does not show that it was 
intended ·that the vacancy should not be 
supplied and the parties do not supply 
the vacancy ; 

(c )  Where the parties or  two arbitrators 
are at liberty to appoint an umpire 
or third arbitrator and do not appoint 
hm; 
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(d)  Where an appointed umpire or  arbitrator 
refuses  to act or is  incapable of  acting 
or dies and the submis sion does not show 
that it was intended that the vacancy 
should not be supplied and the parties 
or arbitrators do not supply the vacancy ; 

any party may serve the other parties or 
the arbitrators as the case may be with a 
written notice to appoint an arbitrator , 
umpire or third arbitrator . I f  the appointment 
is not made within seven clear days after the 
service of the notice the court or a judge 
may on application by the party who gave the 
notice appoint an arbitrator , umpire or third 
arbitrator who shall have the like powers to act 
in the reference and make an award as i f  he 
had been appointed by consent of all parties . 

It is clear that a reading of paragraph 6 (c )  
maintains the same possibility o f  denying the court the 
power to appoint an arbitrator for the defaulting party . 

In Ontario ,  section 8 of The Arbitration Act , R. S . O .  
19 7 0 ,  c .  25 , provides :  



8 .  ( 1 )  In any o f  the following cases , 

(a )  where a submission provides that 
the reference is to a single 
arbitrator and the persons whose 
concurrence is necessary do not , 
after differences have arisen , 
concur in the appointment of  an 
arbitrator ; or 
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(b)  where an arbitrator , an umpire or a 
third arbitrator is  to be appointed 
by a person and such person does not 
make the appointment ; or 

(c )  unless  the submission otherwise  
provides , where an arbitrator , an 
umpire or a third arbitrator refuses 
to act or is  incapable of  acting or 
die s  and the vacancy is not supplied 
by the person having the right to 
fill  the vacancy , 

a party may serve the other party or 
the arbitrators , or the person who has the 
right to make the appointment , as the case 
may be , with a written notice to concur 
in the appointment of a single arbitrator 
or  to appoint an arbitrator , umpire or 
third arbitrator. 

(2) If  the appointment i s  not made within 
seven clear days after the service of the 
notice , a judge may , on application by the 
party who gave the notice , appoint an 
arbitrator , umpire or third arbitrator , 
who shall have the like powers to act in 
the reference and make an m·mrd as if  he 
had been appointed by consent of  all 
p arties . 

It is clear that paragraph 8 ( 1 )  (b)  would entitle 
the court to appoint an arbitrator for the defaulting party . 

Therefore , in order to remove any doubt in the 
interpretation of section 5 ,  it is  recommended that either 



(1) Paragraph 5 ( 1) ( c )  be amended to read : 

(c )  when the parties or two arbitrators 
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are at liberty to appoint an arbitrator , 
�pire or third arbitrator and do not 
appoint him, or 

OR 

( 2 )  Section 5 be amended in toto to read as 
Section 8 of the Ontario Act .  
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APPENDIX A 

ARBITRATION STATUTES 

Canadian 

Alberta 
British Columbia 
Manito:Pa 
New Brunswick 
Newfoundland 
Nova Scotia 
Ontario 

- A r b i tr a t i o n  A c t , R . S .A .  197 0 ,  c .  21 . 
- A r b i tr a t i o n  A c t, R . S . B . C . 1 9 6 0 ,  c .  14 . 
- Arb i tr a t i on A c t ,  R . S .M .  197 0 ,  c .  A-13 0 .  
- Arbi tra t i o n  A c t ,  R . S . N . B .  195 2 ,  c .  9 .  
- J udi c a tur e A c t ,  R . S . N .  1952 , c .  114 , ss . 
- Arbi tra t i o n A c t , R . S . N . S .  19�7�1� .  12 . 
- A r b i tr a t i o n  A c t ,  R . S . O .  197 0 ,  c .  25 . 

Prince Edward Island- A rb i tr a t i o n  A c t ,  R . S . P . E . I .  1951 , c .  12 . 
Saskatchewan - A r b i tra t i on A c t ,  R . S . S .  1 9 6 5 , c .  1 0 6  

amended s . s .  1972 , c .  6 

England 

Arbitration Act , 5 2  & 5 3  Victoria , 18 8 9 ,  c .  4 9 , repealed by 
Arbitration Act , 15  & 15 Geo . VI , 1950 , c .  2 7 . 

United States 

New York - Civil Practice Laws and Rules Act 75  
(M.cKinney 19 6 3 ) . 
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APPENDIX B 

AMERICAl'-l ARBITRATION ASSOCIATIO:t� 
COMMERCIAL ARBITR1-\TIO!'T RULES 

CONTEh'TS 

Section 1. Agreement of Parties 
Section 2. Name of Tribunal 
Section 3. Administrator 
Section 4. Delegation of Duties 
Section 5. National Panel of Arbitrators 
Section 6. Ofiice of Tribunal 

· Section 7. Initiation Under an Arbitration 
Provision in a Contract 

Section 8. Change of Claim 
Section 9. Initiation Und.:r a Submission 
Section 10. Fixing of Local.: 
Section 11. Qualifications of Arbitrator 
Section 12. Appointment from Panel 
Section 13. Direct Appointment by P:;rties 
Section 14. Appointment of Ncmral Arbitrator 

by Party-Appointed Arbitrators 
Section 15. Nationality of Arbitrator in 

International Arbitration 
Section 16. Number of Arbitrators 

� Section 17. Notice to Arbitrator of his 
Appointment 

Section 18. Disclosure by Arbitrator of 
Disqualification 

Section 19. Vacancies · 

Section 20. Time and Place 
�ection 21. Rcprcse;;t::tfon b:• Coun;;<:l 
Section 22. Stenograpnic Rccurd 
Section 23. Interpreter 

Section 24. 
Section 25. 
Section 26. 
Section 27. 
Section 28. 
Section 29. 

Section 30. 
Section 31. 

Section 32. 
Section 33. 
Section 34. 
Section 35. 
Sectio:1 36. 
Section 37. 
Section 38. 
Section 39. 

Section 40. 
Section 41. 
Section 42. 
S;:.;tion 43. 
Section 44. 
Section 45. 

.Section 46. 
Section 47. 
Section 4&. 

Attendance at Hearings 
Adjournments 
Oaths 
Majority Decision 
Order of Proceedings 
Arbitration in the Abst:nc.: of a 

Party 
Evidence 
Evidence by Affidavit and Filing 

of Documents 
Inspection or Im·estigation 
Conservation of Property 
Closing of Hearings 
Reopening of Hearings 
Waiver of Oral H;:aring 
Waivo::r o[ Rules 
Extensions of Time 
Communication With Arbitrator 

and Ser\'ing of Notices 
Time of Aw;:1rd 
Form of Award 
Scope of Award 
Award Upon Scttlerr:ent 
Delivery of Award to Parties 
Release of Documents For 

·Judicial Procceding5 
Applications to Ccurt 
Administrative Fees 
Fee When Oral Hearings are 

Wai\·ed 

' 
' 
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f 
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)cction 49. Expenses 
kcliOil :So. Arbitrator's Fee 
)cction 51. Deposits 
)cction 52. Interpretation and Application 

of Rules 
1\.dministrative Fe�! Schedule 
)thcr Scrvke Charges 
:tefund Schedule 

�lion 1. ·Agreement of Parties 

The parties shall be deL,ned to have made these 
ties as part of their arbitration agreement 
tenever they have provided for arbitration by 
: American Arbitration Association or under 
Rules. These Rules and any amendment there­
shall apply in the form obtaining at the time 

: arbitration is initiated. 

�:tion 2. Name of Tribunal 

A.ny Tribunal constituted by the parties for the 
.tlement of their dispute under these Rules 
ill be called the Commercial Arbitration 
ibunal. 

ction 3. Administrator 

When parties agree to arbitrate under these 
1les, or when they provide for arbitration by 
: American Arbitration Association and an 
bitration is initiated thereunder, they thereby 
nstitute AAA the admini�trator of the arbitra­

>n, The authority and obligations of the admin­
rator are pre�cribed in the agreement of the 
rties and in these Rules. 

clion 4. Dclegatioa of Duties 

The duties of the AAA under these Rules may 
carried out through Tribunal Clt:rks, or such 

�er officers or committees as the AAA may 
:ect. 

ction 5. National Panel of Arbitrators 

The AAA
. 

shall establish and maintain a 
1tional Panel of Arbitrators and shall appoint 
·bitrators therefrom as hereinafter provided. 

ction 6. Office of Tribunal 

The general office of a Tribunal is the head­
:artcrs cf the AAA, which may, however, as'>ign 
e administration of an arbitration to any of 

Regional Offices. 

Section 7. Initiation under :m Arbitration 
'OYision in a Contract 

Arbitration under an arbitration provision in a 
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.. contract may be initiated in the following 
manner: 

(a) The initiatin� party may give notice to the 
. other. party of his intention to arbitrate (Demand). 

which notice shall contain a statement setting 
forth the nature of the dispute, the amount in­
volved, if any, the remedy sought, and 

(b) By filing· at any Regional o11ice of the AAA 
two (2) copies of said notice, together with two 
(2) copies of the arbitration provisions of the 
contract. together with the appropriate adminis­
trative fee as provided in the Administrati\:.C Fee 
Schedule. 

The AAA shall give notice of such filing to the 
other party. If he so desires, the party upon 
whom the demand for arbitration is made may 
file an answering statement in duplicate with the 
AAA within seven days after notice from the 
AAA, in which event he shall simultaneously send 
a copy of his answer to the other party. If a 
monetary claim is made in the answer the appro-

. priate fee provided in the Fee Schedule shall be 
forwarded to the AAA with the answer. lf no 
answer is filed within the slated time, it will be ·
assumed that the claim is denied. Failure to file 
an answer shall not operate to delay the arbi­
tration. 

Section 8. Change of Claim 

After filing of the claim, if either party desires 
to make any new or different claim, such claim 
shall be madt! in writing and tiled with the AAA, 
and a copy thereof shall be mailed to the other 
party who shall have a period of seven days 
from the date of such mailing within which to 
file an answer with the AAA. However, after the 
Arbitrator is appointed no new or different claim 
may be submitted to him except with his consent. 

Section 9. Initiation under a Submission 

Parties to any existing dispute may commence 
an arbitration under these Rules by filing at any 
Regional Office two (2) copies of a written 
agreement to arhitrate under thest! -Rules (Sub­
mission). signed by the parties. It shall contain a 
statement of the matter in di�pute, the amount of 
money involved, if any, and the remedy sought. 
together with the appropriate administrative fee 
as provided in tht! Fee Schedule. 

Section 10. Fix in� of Loc::lle 

The parties may mutually agree on the locale 
where the arbitration is to be held. If the locale 
is not de�ignated within seven days irom the 
date of filing the Dl·rnand or Submi$sion the 
AAA shall have power to determme the locale. 
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ccJSIOn shall be final ami binding. If any 
requests thJ.t the h�anng be held in a 

1c locale and the other parry files no objcc ­

thereto within seven c.b.ys after notice of 
equest, the locale shall be the one requested. 

ion 11. Qualifications of Arbitmtor 

person shall �ervc as an Arbitrator in any 
tration if he has any financial or personal 
rest in th� re:;:.�lt of the arbitration, unless the 

ties. in writing, waive such di�qualific:ttion. 

tion 12. Appointment From P:.mel 

.f the parties have not appointed an Arbitrator 
:1 have not provided any other method of 
pointment, the Arbitrator sha ll be appointed 
the following manner: Imm•:diately after the 

ing of the Demand er Subrnis�ion, the AAA 
all submit -simultaneously to each party to the 
spute an identical list of names of pasons 
tosen from the Panel. Each party to the dispute 
1all have seven days from the rn:tiling date in 
1hich to cro5s off any names to whi(;h he objects, 

umber the rcmaininr: name> indicating the order 
,f his preference, and return the list to the AAA. 
f a party does not return the !tst within lhe 
.ime specified, all p;:rsons nJ.med therein shall 
t>e deemed accept:tbk. From among the persons 
who have been approved on (1oth lists, and in 
accordance with the designated order of mutual 
pref..:rence, the AAA shall invite the acceptance 
of an Arbitrator to s<:rve. 1 f the parties iaii to 
agree upon any of the persons n:m1t.:d, or if 
acceptable Arbitrators are unable to act, or if 
for any other reason the appointment cannot be 
made from the submitted li-;ts, the AAA shall 
have the power to nuke the cppointment from 
other members of the Panel wi!hout the submis­
sion of any additional lists. 

Section 13. Direct Ap;_Hlintment by Pnrtics 

If .the agreement of the parties names an 
Arbitrator or specifi�s a method of :�prointing 
an Arbitrator, th::>t cksignation or method shad be 
follow�:d. The notice of ap[>vintmcnt, with narr1c 

and address of sucu Arbitr::;.ror, sicll be liicd With 
the AAA by the appointing p;<rty. Upon the 
request of any sudi arpoint:ng party, the AAA 
shall submit a list of rncmb.::rs from the Panel 
from \Vhich the party may, if h;: su de!;ires, make 
the appDintmcnt. 

If 'the agreement ·srccific:. a pcribtl of time 
within whi.:h an :\rbitra�or slt�dl be apra!ntcd, 
and ::wy p:lrty f:t�!s to maLe sw.::1 arroimm..:nt 
within t�1:1t period, the t\1\A shall ma;�;:: the 
appointment. 

If no period of time is specified in the agree-· 
ment, the AAA shall notify the parties to make 
the appointment and if within seven days there­
after such Arbitrator has not been so appointed, 
the AAA shall make the appointment. 

Section 14. Appointment of Neutral Arbitr.1tor 
by Party-Appointed Arbitrators 

If the parties have appointed their Arbitrators 
or if either or both of them have been appointed 
as provided in Section 13, and have authorized 
such Arbitrators to appo int a neutral Arbitrator 
within a specified time and no appointment is 
made within such time or any agreed extension 
thereof. the AAA shall appoint a neutral Atbi· 
tra.tor who shall act as Chairm:m. 

If no period of tim·:! is spe�ified for appoint· 
ment of the neutral ArbitratO'f and the parties do 
not make the appo intment within seven days 
from the date of the appointment of the b�t 
party-appointed Arbitrator, the AAA shall 
appoint such neutral Arbitrator, who shall act as 
Chairman. 

If the parties have agreed that their Arbitrators 
shall appoint the neutral Arbi trator from the 
Panel, the AAA shall furni<>h to the pJ.rty· 
appointed Arbitrators, in the manner pre�.:ribcd 
in Section 12, a list selected from the i1:1nd, �nd 
the appointment of the neutral Arbitm:or sh::.ll 
be made as prescribed in such Section. 

&ction 15. Nationality of Arbitrator b Inter­
national Arbitration 

If one of the parties is a national or resid.:nt of 
a country other than the United States, the sole 
Arbitrator or the neutral Arbitrator sllall. upon 
the request of either party, be appoint.:J from 
among the nationals of a country other th:.n that 
of any of lhe parties. 

Section 16. Number of Arhitr<!tor;; 

If the arbitration agreement does not specify 
the number of Arbitrators, the di5put.:: sh:.dl be 
heard and determined by one Arbitr:J.tur, un:..:s� 
the A;\A, in its discretion. directs th:J.t a grc<tt<:r 
number of Arbitrator-; be appointed . 

Section 17. Notice to Arbitrator of Hi!> 
Appointment 

Notice of the appointment of the neutra� 
Arbitrator,

' 
wheth.:r a;1rointcd by the r::.rti::s or 

by the AAA, shall b..: rnaikd to th_t.: Arbitn.wr by 
the AAA, to;dht:r with a c,)i1Y ot, th�>-= :<�lk,. 
anJ the <irn.:,l a.:crp;;-,nc(: of the :\ro:tr:!tor ,;1Ji! 
be filed pnor tO the 0[1-:ning of tilt: tli'St l:.:Jrin;. 

53 

-

I 

I 
I 
I 

. 
' 

r! 
I 
,, ,, 

ll 
/i 
l: 
I. 
I 

p 
f . 
I 

i 
f. 



r>n· 18. Disclosure by Arbitrator of 

11alification 

.or to : accepting his
· 

appointment, the pros­
ve neutral Arbitrator shall disclose any 
mstances likely to cr.eate a presumption of 
of which he believes might d isqualify him as 
mpartial Arbitrator. Upon .receipt of such 
mation, the AAA shall immediately disclose 
the parties who, if willing to proceed under 
circumstances disclosed, shall so advise 

f>LA.A in writing. lf either party declines to 
e the presumptive disqualification, the 
ncy thus created shall be filled in accor­
e with the applicable provisions of these 
s. 

.on 19. Vacancies 

any Arbitrator should resign, die, withdraw, 
se, be disqualified or be unable to perform 
duties of his office, the AAA shall, on proof 
factory to it, declare the offlce vacant. 
mcies shall be filled in accordance with the 
icable provisions of these Rules and the 
ler shall be reheard unless the parties shall 
e otherwise. 

ion 20. Time and Place 

he Arbitrator shall fix the time and place 
each hearing. The AAA shall mail to each 
y notice thereof at least five days in adYance, 

�ss the parties by mutual agreement waive 
t notice or modify the terms thereof. 

tion 21. Representation by Counsel 

• ny party may be represented by counsel. A 
ty intending to be so represented shall notify 
other party and the AAA of the name and 
ress of counsel at kast three days prior to 

date set for the hearing at which coumcl 
irst to al1prar. When an a;bilr:.ltion JS initiated 
counsel, or where an attorney rep llcs for the 
er party, such notice is deemed to have been 
en. 

lion 22. Stenographic Record 

rt)e AAA shall make the necessary arrange­
nts for the taking of a stenographic record 
enever such record is requested by a party. 
e requesting party or parties shail pay the 
;t of such record as provicied in Section 49. 

:lion 23. Interpreter 

The AAA shall make the necessary arranl!e­
:nts f0r the services of an interpreter upon 1he 

request of one or more of the parties, who shall 
assume the cost of such service. 

Section 24. Attendance at Hearings 

Persons h.aving a direct interest in the arbitra­
tion are entitled to attend hearings. The Arbi­
trator shall otherwise have the pow<:r to require 
the retirement of any witness or witr..esses during 
the testimony of other witnesses. It shall be dis­
cretionary \Vith the Arbitrator to determine the 
propriety of the attendance of any other persons. 

Section 25. Adjournments 

The Arbitrator may take adjournments upon 
the request of a party or upon his own initiative 
and shall take such adjournment when all of the 
parties agree thereto. 

Section 26. Oaths 

Before proceeding with the first hearing or with 
the examination of the file, each Arbitrator may 
take an oath of oftice, and if required by law, 
shall do so. The Arbitrator may, in his discre­
tion, require witnesses to testify under oath 
administered by any duly qualified person or, if 
required by Jaw or demanded by either party, 
shall do so. 

Section 27. l\·1'ajority Decision 

Whenever there is more than one Arbitrator, 
all decisions of the Arbitrators must be at least 
a �ajority. The award must also be made by 
at least a majority unless the concurrence of all is 
expressly required by the arbitration agreement 
or by Jaw . 

Section 28. Order of Proceedings 

A hearing shall be opened by the filing of the 
oath of the Arbitrator, where required, and by 
the recording of the place, tim:! and date of 
the hearing. the presence of the Arbitrator and 
parties, and counsel, if any, and by the receipt 
by the Arbitrator of the statement of the claim 
and answer, if any. 

The Arbitrator may, at the beginning of the 
hearing, ask for statements clo:trifying the issues 
involved. 

The complaining party shall then present his 
claim and proofs and his witnesses who shall 
submit to quest ions or other t::xamination. The 
defending party shall then present his defense 
and proofs nnd h is witnesses, who shall submit 
to questions or other examination. The Arbi­
trator m:l.y in his dis�.:retion vary this proceture 
hut he shall aiTord fu11 and equal op;:ortun!ty to 
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;ties for the prest:ntation of any material or 
nt proofs. 
lib;ts, when oiit!red by either party, may 
.;eived in evidence by the Arbitrator. 
! names and addrc:sscs of all witnesses and 
its in order received shall be made a part 
1e record. 

ou 29. Arbitration in the Absence of a Party 

.1less the law provides to the contrary, the 
.ration may proceed in the absence of any 
y, who, after due notice, fails to be present 
:ails to obtain an adjournm�nt. An award 
1 not be made solely on the default of a party. 

Arbitrator shall require the party who is 
;cnt to submit such evidence as he may re­
:e for· the making of an award. 

lion 30. Evidence 

fhe parties may offer such evidence as they 
;ire and shall produce such additional evidence 
the Arbitrator may deem neces�ary to an un­

rstanding �nd ddcrmination of the dispute. 
nen the Arbitrator is authoriLed by law to 
bpoena witnesses or documents, he may do so 
10n his own initiative or upon tile request of 
ty party. The Arbitr:ttor shall be the judge of 
. c relevancy and n::tteriality of the evidence 
fercd and conformity to legal rules of evidence 
tall not be necessary . All evid<:nce shall be taken 
1 the presence of all of the Arbitrators and of 
ll the parti�s. except wh�;re any of the parties 
; absent in default or has waived his right to 
1e present. 

)ection 31. EYidcnce by Affidavit and Filing of 
l>ocumcnts 

The Arbitrator shall receive and consider the 
evidence of witnesses by amdavit, but shall give 
it only such weight as he deems it entitled to 
after consideration of any objections made to its 
admission. 

All documents not fikd with the Arbitrator at 
the hearing, but arran:;ed for at the hearing or 
subsequently by agreement of tile parties. shall 
be filed with the AAA for transmissiun to the 
Arbitrator. All pa;ties shall be aiTonh:d opportun­
ity to examine such documents. 

. Section 32 • .  ln'>pcction or I m cstigntion 

\Vbent:ver the Arbitrator deems it necessary 
to make an inspection or inv�.:.,ti;!ation in connec­
tion with the arbitration. he shall direct the AAA 
to advise the partie<. of his int.:nt1on. Th-.: Arbit­
rator shall set the time and the AAA sh::>. l l  notify 

the parties thereof:· Any party who so desires may 
be present at such inspection or investigation. In 
the event that one or both parties are not present 
at the inspection or investigation, the Arbitrator 
shall make a verbal or written report to the 
parties and afford them an opportunity to 
comment. 

Section 33. Conservation of Property. 

The Arbitrator may issue such orders as may 
be deemed necessary to safeguard the property 
which is the subject matter of the arbitration 
without prejudice to the rights of tlte parties or 
to the final determination of the dispute. 

Section 3-1. Closing of Hearings 

The Arbitrator shall specifically inquire of all 
parties whether they have any further proofs to 
offer or witnesses to be heard. Upon receiving 
negative replies, the Arbitrator shall declare the 
hearings closed and a minute thereof shall be 
recorded. If briefs are to be filed, the hearings 
shall be declared closed as of the final date set 
by the Arbitrator for the r�ceipt of briefs. If 
documents are to be filed as provid(;d for in 
Section 31 and the date set for their receipt i5 
later than that set for the receipt of briefs, the 
later date shall be the date of closing the hearing . 
The time limit within which the Arbitrator is 
required to make his award shall commence to 
run, in the absence of other agreements by the 
parties, upon the closing of the hearings. 

Section 35. Reopening of Hearings 

The hearings may be reopened by the Arbitrator 
on his own motion, or upon application of a 
party at any time before the award is mace-. 1f 
the reopening of the hearing wou ld prevent the 
making of the award within the specific time 
agreed upon by the parties in the contr::ct out 
of which the controversy has arisen, the matter 
may not be reopened, unless the parties agree 
upon the extension of such time limit. \\"hen no 
spe�i fic date is fixed in the contract, the Arbi­
trator may reopen the hearing<;, and the t\rbi· 
trator shall have thirty days from the closing of 
the reopened hearings wittlin which to make an 
award. 

. 
Section 36. Wahcr of Oral Hearing 

The parties rnay provide, by written a:;recment, 
for the waiver of oral he:.rings . If· the ranies 
are unable to agree as to the proct:durc. the 
AAA shall specify a fair and equitable proce· 
dure. 
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, 37. \Vnivcr of Rules 

party who proceeds with the arbitration 
knowledge that . an)' provision or require· 
of these Rules has not been �omplied with 
o'ho fails to state his objection thereto in 
g, shall be deemed to have waived his right 
jcct, 

111 38. Extensions of Time 

e parties may modify any pedod of time 

autual agreement. The AAA for good cause 
extend any period of time established by 

: Rules, except tht! time for making the 
·d. The AAA shall notify the parties of any 
extension of time and its reason thercfor. 

ion 39. Communication with Arbitrator and 
ring.cf Notices 

l) There shall be no communication between 
parties and a neutral Arbitrator other than 

oral hearings. Any other oral or written 
nmunications from the p<:>rties to the Arbit­

or shall be Jirt:cted to the AAA for transmittal 
the Arbitrator. 

[b) Each party to an agreemt!nt which provides 
r arbitration und�r these Ruks shall be deemed 

have consent ed that any papers, notices or 
ocess necessary or proper for the initiation or 
mtinuation of an arbitration under thcse Rules 
.1d for any court :>.ction in connection therc­
·ith or for the entry of judgment on any 
w::rd maJe thcr.:undcr may be served upon 
uch party by mail address.;d lo such party or 
• is attorney at his last known address or by 
1crsonal service, within or without the state 
,o.·hercin the arbitration is to be held (whether 
;uch party be within or \\ ithout the United 
States of America), provided that reasonable 
opportunity to be heard with regard thereto has 
been granted such party. -· 

Section 40. Time of A ward 

The award shaH be made promptly by the 
Arbitrator and, un:ess ot'lerwisc agreed by the 
parties, or specifi ed by law. net later than thirty 
days from the dalt! of clo�mg the h.:::uings, or if 
oral hearings have been waived, from the date 
of transmit�ng the fin:1l statements and proois tQ 
the Arbitrator. 

Section 41. Form of Award 

The award shall be in writing and shall be 
signed either b� the SC'!c Arbitrator or by at least 
a majority if there be more th.:n one. lt �nall be 
executed in the m:lllncr rcqu�rcd by law. 

Section 42. Scope of Award 

The Arbitrator may grant any remedy or relief 

which he deems just and equitable and within the 

scope of ·the agret!me'nt of £he
. parties, including, 

-but not limited to, specific performance of a 
contract. The Arbitrator, in his award, shall assess 
arbitration fees and expenses in favor of any 
party and, in the event any administrative fees or 
expenses are due to the AAA, in· favor of the 
AAA. 

Section 43. Award upon Settlement 

If the parties settle their dispute during the 

course of the arbitration, the Arbitrator, upon 
their request, may set forth the terms of the 
agreed settlement in an award. 

Section 44. Dclh·ery of Award to Parties 

Parties shall accept as legal delivery of the 
award the placing of the award or a true copy 
thereof in the mail by the AAA, addressed to 
such party at his last known address or to his 
attorney, or personal service of the award, or 
the filing of the award in any manner which 
ma}' be prescribed by Jaw. 

Section 45. Release of Documents for Judicial 
Proceedings 

The AAA shall, upon the written request of a 

party, furnish to such party, at his expense, certi­
fied facsimiles of any papers in the AAA's posses­
sion that may be required in judicial proceedings 

relating to the arbitration . 

Section 46. Applications to Court 

(a) �o judicial proceedings by a party relating 
to the subject matter of the arbitration sb1Jl be 
deemed a waiver of the party's right to arbitrate. 

(b) The AAA is not a necessary pany in 
judicial proceedings relating to the arbitration. 

Section 47. Administrative Fees 

As a nonprofit organization, the AAA shall 
prescribe an administrative fee schedule and a 
refund schedule to compensate it for the cost of 
providing administrative services. The schedule in 
effect at the time of filing or the time of refund 
shal l be applicable. 

The administrative fees shall be :<dvanced by 
the initiating prly or parties. subject to final 
apportionment by the Arbitrat0r in his award. 

When a matter is withdra wn or settkd. the 
reiund shall re made in accordance with lhe 

rcf•.:nd sch�du!e. 
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[be AAA, in the event of extreme hardship on 
: part of any party, may defer or reduce the 
ministrati-.·e fee. 

ction 48. Fee When Oml Hearings are Waived 

Where all Ora] Hearings · are waived under 
:ction 36 the Administrative Fee Schedule shall 
)ply. 

�ction 49. E.xpenses 

The expenses of witnesses for either side shall 
e paid by the party producing such witnesses. 
The cost of the stenographic record, if any is 

ilade, and an tran scripts thereof, shal l bt: pro­
ated equally among all parties ordering copies 
mless they shall otherwise agree and sha ll be 
>aid for by the responsible parties directly to the 

·eporting agency. 
All other expenses of the arbitration, including 

required travelling and other expenses of the 
Arbitrator and of AAA represcnt2tives, and the 
expenses of any wi tne.;;s or the cost of any proofs 
produced at the direct request of the Arbitrator, 
shall be: borne equally by the parties, unless they 
agree otherwise, or unless the Arbi trator in his 
Award assesses such expenses or <tny part thereof 
against any specified party or p:utics. 

&�tion 50. Arbitrators Fee 

Members of the National Pand of Arbitrators 
serve without fee in commercial arbitrations. In 
prolongt:d or in special cases t:1c parties may 
agree to the payment of a fee. 

Any arrangements for the compensation of a 

neutral Arbitrator �hall be made through the 

AAA and pot directly by him with the parties. 

Section 51. Deposits 

The AAA may r equire the parties to deposit 
in advance such sums of money as it deems 
necessary to defray the cxpeme of the arbitra­
tion, including the Arbitrator's fee it any, and 
shall render an accounti ng to the parties and 
return any unexpc.:ted bahncc. 

Section 52. Interpretation !lnd Application of 
Rules 

The Arbitrator shall interpr_et and apply these 
Ruies ino;of; r as they rel:lte to his powers and 
duties. When t:v�re is ffi'.)re th::m one Arbitrator 
and a diff�:rencc arises among; them concerning 
the meaning or appliotion of :my such Ruks, 
it s11all b<.: de\:ic.h::d by a m.:tjority vote. lt that is 
unobtair>cthle, either an A rbitrator or a party may 

refer the question to AAA for final decision.- All 
other Rules shall be interpreted and applied by 
the AAA. 

Administrntive :Fee Schedule 

The administrative fee of the AAA is based 
upon the amount of each claim as disclosed when 
the claim is filed. and is due and payable at the 
time of filing. 

Amount of 
Claim 

Up to SlO,OOO 
$10,000 to S25,000 

S25,000 to 5100,000 

$100,000 to $200,000 

Fee 
3 �� (minimum $50) 
$300, plus 2 �� of ey;cess 

over S 10,000 
$600, plus I�� of excess 

over $25,000 
$1,350,plus -!-�·:. of excess 

over S 1 00,000 
The fee for claims in excess of S200,000 should 

be discussed with the AAA in adva;-;ce of filing. 
When no amount can be stated at the time of 

filing, the administrative fee is $200, subject to 
adjustment in aceordance with the above schedule 

if an amount is subst:quently disclosed. 
If there are more than two parties represented 

in the arbitration, an additional 10 per cent of the 

initiating fee will be due for each additional 
represented party. 

Other Service Chnrges 

$30.00 payable by a party causing an adjourn­

ment of any scheduled hearing; 
$25.00 payable by each party for each hearing 

after the tirst hearing; 
$5.00 per hour payable by each party for hear­

ings on Saturdays, legai holidays, and after 6: 00 
P.M. weekdays. 

Refund Schedule 

If the AAA is notified that a case has been 
settled or withdrawn before a list of arbitrators 
had been sent out, all the fee in excess of $50.00 
will be refunded. 

If the AAA is notified that a case has been 
settled or withdrawn therez,[ter btt bdur�; th.: 
due date for the return of the fir'it li;;t, two· 
thirds of the fee in excess of $50.00 will p� 
rcfundcd. ' 

If the AAA is notified that a c::tse is settled or 
withdrawn thereafter but at least 48 hours before 
the tb.te and time set for the first iwaring. one· 
ha lf of the fee in excc�<; of S50.Cij will be 
rcfunderl. 
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