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1. Introduction 

Throughout our work I would like to use the 

phrase "kinds of companies11 when referring to companies per

mitted to be incorporated under our present Alberta Act but 
I:-aving different requirements with respect to the .Hemo-:-andum 

qf Association. The phrase "types of companiesn will be 

used to distinguish the different types of companies \vhich 

may be incorporated with fundamentally the same memorandum 
of association. 

2. Kinds of Companies 

The present Alberta Act permits the incorporation 
of three distinct kinds of c�npanies. They are: (a) a 

specially limited companyi (b) a company limited by guaran

tee with or without shares; (c) a company limited by shares. 

(a) Specially Limited Company 

The provisions regarding such a company first 

appeared in the Alberta Companies Act of 1 929 which follm\7ed 
the English Act of the same year. The v1hole concep-t \vas 

abandoned in England v1ith the passage of ·the Companies Act of 
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1 948. No modern English textwriter s uch a s  Gmver o r  Penn i ng -

ton dea l s  with the to pic at a l l , nor does even the s e cond 

edition of Ha lsbury di s cu s s  the matter .  The conce pt s ti l l  

e xi s ts in the Aus tralian Companies Act probab l y  bec ause th e 

Aus tra l i an Act doe s not al low no p ar value share s .  I t  has 

been ab andoned in the new S outh Afr i ca Act ( if it ever 

e xi s ted in the old one ) , the Ghana Companies Code , the 

Ontar i o  B u s ine s s  Corporations Act , the C anadian Bus ines s 

Corporations Act , the proposed new S as katchewan C o mpan i e s  

A c t  an d has never h a d  any curren cy in the United S tate s . 

The one recent Act which s t i l l  provides for specially l imited 

comp an i e s  is the British Columb ia Compani es Act under ·the 

provi s ions of s ection 7 of tha t  Act . I t  may well b e  that 

thi s  was done be caus e o f  the wording of the ap plicatio n 

s e c ti on 3 o f  the B . C . C . A . and the fact that there were a 

fairly sub s tantia l  n Qmber o f  s uch c ompani e s  incorporated in 

Bri tish Columb i a  prior to the pas s age of the n ew Act� The 

a pp li c ation section , s e c ti on 3, makes the Act appl ic ab l e  to 

e xi s ting companies , rather than re quiring con t.inua nc e  under 
the new Act, and it was probab ly fe l t  that thi s  was the only 

manner in whi ch a s ubstantial number of specia l l y  l imi ted 

compani e s  could b e  brought under the provis ions o f  the n ew 

Act . 

In its original concept the u s e  o f  s uch a compan y  

was restricte d  t o  deve l o pment o f  a natural r e s o urce, s uch 

as mining and o i l  deve lopment , a very high ri sk game . Par 

value shares of $1 . 0 0 or $ 1 0 . 0 0 per s hare coul d be sold for a s  

l ittle a s  ten cents per share with the balan ce remaining o n  

c a l l , b ut the purchas er was not l iable fo r the bal ance and 

could not b e  called u po n  to b e  a contributory i n  the event 

o f  v-linding up or b ankruptcy o f  the comp a n y .  U nder o u r  p re

s en·t Alb erta Act a spe c i a lly l imited c ompany is define d in 

s e c tio n 2 ( 1 )  (3 3 ) . The s pe c i a l  re qui rements fo r the Me mo ran 

d um o f  As s o c i ation u.re set out in s ection 1 9  and a special 

s e t  o f  p mvers are given to the comp any under sec·t:Lon 20 ( 3) • 
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The whole o f  Part 7 ,  ;;vh ich con s i s ts o f  s ections 163 and 164 
s et forth the special provis ions w i th respect to s uch a 

c ompany and deal primari ly with the nece s s ity o f  \varning the 

p ub l i c  tha t  th i s  is a speci a l ly limited company . The words 

"non -pers onal liab i l ity "  had to be s hown in brackets after 

the c ompany ' s  name wherever the company was required to use 

its name s uch as  its s eal , on its share certif i c a te s , and on 

its invo i c e s . 

The present Reg i s trar o f  Companie s  for Alberta can 

recall one ins tance only in the l a s t  30  year s in whi ch the 

s ta f f  o f  a Regis trar 's O f f i ce fail ed to d i s s uade a propos ed 

i ncorporator from adopting thi s  form of a company . The 

propo s ed incorporator was not a lawyer and s imply could not 

be d i s suade d ,  To the b e s t  o f  h i s  knowledge thi s  

has been the only spe cially l imited company incorpo ra ted 

s ince ·the end o f  the last war . He could not give me , nor 

has he any way o f  determining , how many s uch comp an i e s  had 

b een incorporated s i n ce the pas sage o f  the 1929 Act .  He 

occas i onal ly s e e s  one , but b e i ng a sens ib l e  and cautious 

man , he is not prepared to give any e s timate a s  to numb ers 

a lthough he a s s ures me that it cannot b e  very ma�y .  

RECO f'.iJ.v1ENDATIO N: 

Al l o f  the arguments whi ch apply to par va lue 

s hare s as a po s s ible trap for the un tu to red i n  

b e ing s o l d  at le s s  th an the par value s hown on 

the share cert i f icate , apply with equa l force 

to the specially limited company ; whi ch can only 
have par va lue share s .  The vehi c l e  is no longer 
used, and it embodie s  comple xitie s  for shareho1c1c'Y.S 
and creditors , and in the dra fting o f  the Ac t, which 
see m tota l ly out o f  proportion to an y advanLaq� 
to be gai ned by retaining thi s  kind of cornpuny. 
I rec o mraend therefore that it be abandoned and that 
a speci al s ection in the appli ca-t:ion sec () l �J�J E::� 



Act b e  ins erted to co mpel s u ch co mpanies 

to  con tinue under the new Ac·t , or by  the 

provis ions of the s e ction to s i mp ly con

vert the m to co mpanies l i mited by share s . 

(b ) A Co mpan y  Li mi ted By Guarantee 

4 

The pure guarantee co mpan y, o ne whi ch has n o  share s , 

was first introduced in the Engli s h  C o mpanies A ct o f  1862 in 

order to allow the convenience of a corporate s tructure , as  

o pposed to a trus t ,  for charitable and edu cational purp os e s  

w here n o  d i strib ution o f  p ro f i ts was co nte mplated . S i n ce no 

di stribution of profits was conte mpla·ted the i n j e ction of 

cap i t al in the form of sh ares see med unwarranted , but the 

Engl ish legis lature s could not give up or a l ter the ir fir m 

views regarding the capi ta l  yards t i ck even to a cco mp l is h 

good and charitab le works . A pure gua rantee co mpany was 

there fore de vi s e d  in wh i ch thos e  interes te d  could b e come 

me mbers by guarantee ing a f i xed a mount to pay the co rpora

tion ' s  debts upon di s s o l ution . The f o l lowing points s hould 

b e  noted: 



(i ) a credi tor could not s ue o n  the guarantee 

unles s  the company was forced to d i s s o lve 

and had insufficient mone y to p a y  its 

creditors ; 

( i i )  prob ab l y, but it i s  not abs o lutel y  c lear , 

a member could not retire from t he compan y and 

thus e s cape l i ab i l i t y  on the guarante e . 

Thi s  i s  not a s  serious a s  i t  s ounds s ince 

the guarantee per memb e r ,was usua l l y  qui te 

sma l l ; 

(i i i )  the right o f  a member to trans fer hi s me mb e r 

s hip was and i s  doub tful s ince membership i s  

n o t  usua l l y  trans ferrabl e  under the enab l ing 

s tatute unle s s  spec i f i c al l y  granted b y  t he 

artic l e s  or the b yl aws . 
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A company l imited b y  guarantee with a share capi tal 

�va s i ntroduced in Eng land in the 19 29 Ac t and arri ved in 

Alberta the s ame ye ar . Thi s  h ybrid form was evident l y adopted 
to f ac i l itate non -profit companies whi ch were des igned mo re 

for the me wbers than for charitab l e  purpos e s  s uch a s  go lf 

c l ub s , busines s a s s o c i ation s , e tc . , whi ch needed a s tarting 

c ap i ta l i zati on in order to ac quire fac i l ities . Membership 

would then carry wi th it participation in a s s ets and thi s  

form removed a n y  doubts con cerning the tr&n s ferrab i li ty o f  

me mb e r s hip . 

The main , and s o  far a s  I am aware the onl y, use,  

for companies limi ted by guara ntee is for a non -profit co mpan y  

that des ires the convenience and benefits o f  ·the corpor at"e 

s truc ture in carr ying on i t s  endeavours and the corporate 

form in order to rai s e  cap i ta l . The O . B . C . A. and th e C .B�C .A. 

make no provi s ion for compan i e s  l imited b y  guaran·t ee 1  nor does 
the B. C. C . A.  The Ghana Code in s e c tion 9 mak es prov i s ion for 
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Ghan a C o mp an i e s  Act p rovi s ion s : 

9. (1) An incorporated company may be either-
(a) a company having the liability of its members limited to the amount, if any, unpaid un the shares respectiYely held by them (in this Code termed " a company limited by shares "); or 
(b) a company having the liability of its members limited to sueh amount as the members may respectively undertake to contribute to the assets of the company in the event of its being wound up (in this Code termed " a company limited by guarantee "); or 
(c) a company not having any limit on the liability of its 'members (in this Code termed "an unlimited company''). 

(2) A company of any of the foregoing types may either be a private company or a public company. 
(3) A private company is one which by its Regulations-

;· (a) restriCts the right to transfer its shares, if any; 
(b) limits the totm number of its members and debentureholders to fifty, not 

including persons who are bona fide in the employment of the company and 
persons who, having been formerly bona fide in the employment of the com
pany, were while in that employment, and have continued after the deter-

. ruination of that employment to be, members or debentureholders of the 
company; 

(c) prohibits tbe company from making any im·itation to the public to acquire 
any shares or debentures of the company; and 

(d) prohibits the company from making any imitation to the public to deposit 
money for fixed periods or payable at call, whether bearing or not bearing 
interest: 

. Provided that where two or more persons hold one or more shares or debentures 
jointly, they shall, for the purposes of this subsection, be treated as a single member or debenture
holder. 

(4) Any other company shall be a public company. 
(5) A company limited by shares and an unlimited company must be registered with shares. 

A company limited by guarantee shall not be registered with shares and shall not create or issue 
shares. 

10. (1) A company limited by guarantee may not lawfully be incorporated with the object of 
carrying on business for the purpose of making profits. 

(2) If any company limited by guarantee shall carry on business for the purpose of making 
profits all officers and members thereof who shall be cognisant of the fact that it is so carrying 
on business shall be jointly and sereraUy liable for the payment and discharge of aU the debts 
and liabilities of the company incurred in carrying on such business, and the company and £!Yery 
such officer and member shall be liable to a fine not exceeding £G5 for every day during which it 
shall carry on such business • .  

(3) The total liability of the members of a company limited by g,uarantee to contribute to 
the assets of the company in the event of its being wound up shall not at any time be less than 
£G100. 

(4) Subject to compliance with subsection (3) of this section, the Regulations of a company 
limited by guarantee may provide that members can retire or be excluded from mf'rnhership 
thereof. 

(5) If in breach of subsection (3) of this section the total liability cf the members of any 
company limited by guarantee shall at any time be less than £G100, every director and member r-":' 
the company who is cognisant of the breach shall he liable to a fine not £Gl00. 

i 



S outh Africa Company Act provis ions : 

Types of 
companies. 

Incorporation 
of associations 
not for gain. 

19. (1) Two types of companies may be formed and incor
porated under this Act, namely: 

(a) a company having a share capital; or 

(b) a company not having a share capital and having the 
liability of its members limited by the memorandum of 
association (in this Act termed "a company limited by 
guarantee"). 

(2) A company having a share capital may be either a public 
company or a private company having shares of par value or 
shares of no par value. 

(3) All companies limited by guarantee, including such existing 
companies, shall be deemed to be public companies for the 
purposes of this Act. 

21. (1) Any association-
(a) formed or to be formed for any lawful purpose; 
(b) having the main object of promoting religion, arts, 

sciences, education, charity, recreation, or any other 
cultural or social activity or communal or group 
interests; 

(c) which intends to apply its profits (if any) or other 
income in promoting its said main object; 

(d) which prohibits the payment of any dividend to its 
members; and 

(e) which complies with the requirements of this section in 
respect to its formation and registration, 

may be incorporated as a company limited by guarantee. 

(2) The memorandum of such association shall comply 
with the requirements of this Act and shall, in addition, 
contain the following provisions: 

(a) The income and property of the association whence
soever derived shall be applied solely towards the 
promotion of its main object, and no portion thereof 
shall be paid or transferred, directly or indirectly, by 
way of dividend, bonus, or otherwise hmvsoever, to 
the members of the associatiOn or to Its controlling or 
controlled company: Provided that nothing herein 
contained shall prevent the payment in good faith of 
reasonable remuneration to any officer or servant or 
the association or to any member thereof in return for 
any services actually rendered to the association. 

(b) Upon its winding-up, deregistration or dissolution the 
assets of the association remaining after the satisfaction 
of all its liabilities shall be given or transferred to some 
other association or institution or associations or 
institutions having objects similar to its main object, 
to be determined by the members of the association at 
or before the time of its dissolution or, f:'liling such 
determination, by the Court. 

(3) The provisions of sections 49 (I) (c) and 174 of tilis Act 
shall not apply to any such association. 

(4) Existing associations incorporated under section 21 of 
the repealed Act shall be deemed to have been formed and 
incorporated under this section. 

Sb 



comp an i e s  l imited by guar antee but only thos e  \vi thout share 

cap it al and s uch comp anies under the provis ions of s e ction 

10 canno t  be used to carry on any bus ines s for gain . The 

S o ut i1 Afri ca Act under s ection 19 permi ts the inco rpor ation 

o f  comp ani e s  \'ithout s h are c ap i t al h aving the l i ab i l .i.ty o f  
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i ts me mbers limited by the memoran dum o f  as s o c i ation ( re f erre d 

to as comp anies l imited by gu ar ante e )  al l s u ch compan ies are 

clas s ed as pub l i c  comp an i e s . Under s e c tion 21 thes e  comp an i e s  

may only b e  u s e d  for n o t  for pro f i t  purpo s e s and upon winding 

up any as s ets remaining mus t  be g iven to s ome o ther as s o ci a

tio n  o r  ins tituti on having s im i l ar ob j e cts . 

The u. S .  Model Bus iness Corporations Act doe s  not 

in clude non-prof i t  comp ani e s  and doe s  not in clude what are 

referred to in the United States gener al ly as "membe r ship 

co mp an i es " , i . e . , comp anies l imited by guar antee without 

s hare cap i t al .  There is however a .C.:lodel Non -Prof i t  Corpora

tions Act and al l o f  the s t ates h ave enacted ei ·the J::- a member

s hi p  c orpo r ations s t atute or a wide var iety of s t atut e s  

dealing with spe ci f i c  non -pro fit ende avour s s u ch as re ligious , 

edu cational and re cre at ion al institutions . 

Th e I acob ucci Report does not re co mme nd that com

p an ies l imited by guar an tee be continued if the Ac t is to 

de al with pro f i t -orient ated comp anies . The Report doe s  

me nt ion th at thi s  form o f  c omp any i s  co �nonly u se d  b y  the 

Hutterite coloni e s . S ince app arently thes e  are n ow o f f ic i al ly 

cl as s e d  as a non-pro fit org an i zati on ,  the res t ri c te d  u s e  o f  

comp anies l imi ted by g u arantee would not really af f e c t  the m. 

The New Brunswick Report on Comp an y  La1.v rec o mme :..c1s 

that any new propos ed comp ani e s  ac t provide for c ompanies 

l imited by shares only , and th at comp anies l i mi ted by guaran-

tee be restricted not for pro fit compan ies . 
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3 .  Non-P ro f i t  Co mpa nie s  

As me nt i o ne d  p re vious ly the C . B . C .A. makes no p ro 

vis ion f o r  co mpa nie s li mi ted by gua rante e .  The p ropos al s  

fo r a not fo r p ro f i t co rp o ration l aw we re p resente d  i n  1 9 7 4  

in a two -vo lu me fo rmat. The f i rs t  contained a com menta ry 

and the s e cond the p roposed act .  The p ropos ed no t fo r p ro f i t  

co rpo ration l aw pe rmits me mb e rship co mp a nies o nly and doe s  

not pe rmit co mp a nies l i mited b y  gua ra ntee to h a ve a s ha re 

cap i ta l .  

Unde r the pro vi s i o ns contained i n  P a rt 9 o f  the 

p res ent Alb e rta Act ( s e ctions 1 83 -1 86 )  a co mp any with obj e c t s  

othe r tha n the acqui s i tion of gain can be inco rpo ra ted as  a 

company l imited by sha res o r  as a co mp a ny l i mited by gua ran

tee eithe r with o r  w ithout s h a re capital p ro vidi ng that : 

( 1 )  In the case o f  a co mp a ny fo rme L. to e ncourage a rt ,  

s c i e nce , re l igio n o r  cha ritab le obj ects o r  any 

o th e r  us e ful ob j ects ; 

a. the p rofits , i f  any a re applied to the obj e c ts 

of the co mpany ; 

b .  the p ay ment o f  d i vide nds i s  p rohib ite d .  

If it meets thes e  qu al i f i cations i t  does not have t o  u se 

the wo rd " l i mite d" and ins tead of f i l ing a n  a nnua l  repo rt 

need only f i le a l is t  o f  d i recto rs a nd officers with the 

Reg i s t ra r  o f  Co mpa nies afte r each a nnua l  meeti ng .  

I n  the c a s e  of a c o mpany fo rme d to p ro mo te rec reatio n 

a mongs t  its me mb e rs the p ro vi s i on s  a re s i mi l a r  except fo r a 

curious l imitation o f  the regi s t ra ti o n  fee o f  $2 7 . 5 0 .  These 

s ections do -not de a l  adequately with the mai n  p rob le ms o f  

non -p ro f i t c o mpan ies wh ich may b e  b ri e f ly s umn1ari zed as fo l lows : 
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(1) The need for c o ntrol which i s  parti ally covered 

by the P ub li c  Co ntrib u -tory ' s  Act b e i ng Ch . 2 9 2 ,  R . S .A .  19 7 0 .  

Thi s  Act i s  nmv a d mi ni s tered by the Depart me nt o f  Social S e r 

vices a nd Co runu nity He lp , a cop y of i t  i s  a ttached as  Appe nd i x  

P.� to thi s  paper . 

(2) The d i s t i ncti o n between no n-profit c o mpanies 

i ncorporated for the b e nefit of ·the members a nd thos e  i nc or 

porated t o  pro mo te good a nd charitab l e  works . 

( 3 )  The prob l e ms o f  s ervi ng not i ce o n  the me nilier

ship p arti cularly i n  the case of no n-profit c o mp a ni e s  

incorporated t o  pro mote good works who may have a very l arge 

a nnual me mbership . 

( 4) By per mitt i ng i nco �cpora tio n  to take the for m 

of a c o mp a ny l i mi ted by share s or a co mp a ny l i mi ted b y  gua r-· 

a ntee a nd hav i ng a share cap i tal , there i s  no e ffecti ve 

ma nner i n  whi ch inactive or u ndes ireab le me mbers can be 

e xpe lled .  

( 5 )  In the c a s e  o f  a co mp a ny l i mited by guara nt:ee 

without s h are capita l ,  a prob le m o f  trans fe rrab i l ity o f  

i nteres t .  

The de f i nitio n s ection o f  the Securi t i es Act i s  

broad e nough to cover no n-pr Jfit corporatio ns who des ire to 

dis tribute s ecuritie s, but regi stratio n  i s  no t r equired fo r 

a private c o mpany ,  a nd u nder the C o mpa nies Ac·t a no n·-pro fi t  

corporati o n  c a n  be  a pr ivate co mpa ny s o  lo ng as i t  co mp l i e s  

\.vith the usual pr ivate co mp a ny pro vi s i o ns .  Further mor e, 

under s ectio n 19(2 ) ( 6) regis tratio n  i s  no t r equ i red with 

resp ect to a tra de i n  s ecurities i s s u ed by a pe rson or 

co mpa ny organi zed e xclus ive ly for educatio na l ,  bene vol ent, 

fraterna l ,  c haritable or religious or recreational pu rpo ses 

a nd not for prof i t , w here no part o f  t he net earnings o f  

s u c h  p ers o n  o r  c o mpany e nure to the b e ne fit of any securi·ty 
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holder. Howe ve r  thi s  exemp t ion i s  s ub j ect to the regulations 

a nd the Com mi s s ion has an o ve rriding right in s e ction 19 ( 5) 

t o  make an o rder tha t the exemption shall not app ly . I t  i s  

my unde rs tand ing that the Co mmi ss i on s eldo m exe rci s e s  thi s  

p owe r with rega rd to non-p ro fi t  o rgani za t ions . 

T he I acobucci Rep o rt does not di s cus s non-p rofit 

compani e s  s ince app a rently thi s  top i c  was outs i de the i r f ra me 

o f  refe rence . The New B runswick Rep o rt contains an excellent 

dis cus s ion of the p rob l e ms in conne c tion wi th non-pro fit c o m

p anie s  in ?a rt X I  o f  the Repo rt ,  p ages 3 2 0-3 3 1  whi ch i s  re

p ro d uc ed a s  Appendix B to thi s p ap e r. 

REC Gr11'1ENDATIONS : 

1. Non-p rofit o r  not f o r  p ro f i t  c o mpani e s  a re 

not p a rt o f  this p ro j ect except whe re nec es s a ry .  

The re i s  no ques tion in my mind that the whole 

a rea s hould b e  re viewed and a not fo r p ro f i t  

co rp o ration a c t  p rep a re d  which should ce rtainly 

s e rious ly cons ide r the d raft fede ra l  p ropos al s  

and the ethic acy o f  the p re s ent p ro vi s i ons o f  

the Securities Act and the Pub l i c  C o nt ributo ry rs 

Act. 

I ag ree with the r�com mendations contained in 

the New B runswi ck Repo rt at p age 3 3 0  that ·the 

p ro vis ions dealing \v i th non-p rof i t  co mpani e s , 

as  nea rly as pos s ib le , b e  co mp a rab le to thos e 

dealing with bus ine s s  c o rpo rations . In the 

meanti me howe ve r the only di rect p roble m pos ed 

by not fo r p ro f i t  c o mpani e s  would s e em to b e  in 

the app lication sections of the new Ac t. In 

this respect we h a ve iittle choice but to adopt 

the gene ral sche me us ed in Onta rio , name ly to 

kee p the pres ent Act in exis tenc e  and ap pl i c ab l e  

t.o non-p rofit co mpanies unti l a no·t fo r pro f i t 



c orporation act can b e  brought into exi s tence . 

I t  i s  s ugges ted howe ver that the present pro

vi s i on s  of P art I X  o f  the Alberta Act should 

be ruaended to re s tr i ct the form used for non

profit comp anies to a company l im ited by guar 

antee e i ther with or without shares and perhaps 

only without s hare s . 

Unlimited Com pani e s  

1 0  

There i s  a further k ind o f  company for whi ch there 

is n o  provis ion under our pres ent Alberta Act al tho ·qgh pro

vis ion was made for it under the 192 2 Act . Th is i s  a company 

not h a ving any l imi tation on the l i ab i li ty of i ·ts  members 

( an unl imited company ) . Thes e comp anies could be incorp or-· 

ate d  e i ther with or without share cap ital but were not require d  

t o  h xve s hare cap ital s i nce the re moval o f  l imite d liab ility 

took the p l ac e  o f  the capital yard s t i ck .  The form wa s ab an 

doned i n  Alberta with the pas s age o f  the 19 2 9  Act and ha s 

been ab andoned everywhere e l s e  except in England , Aus tra lia 

and Ghana . The Ghan a Code hm,7ever only permits th i s  inc or -

p o ration with share capita l , pri marily for reas o ns o f  

s ymmetry \vi thin the Act s ince ever y other ty pe o f  co mp an y  

permi tted under that Act i s  required to have a s h are c ap it aL 

The form might have had a use with respect to pro fes s ional 

incorporation bu·t B i l l  6 8  o f  the l a s t  S e s :3ion (nmv Ch apter 

44 S .A .  19 7 5 )  has shown that t he re are other a nd e as ie r  

methods ·to us e rather than in :t:v:-od 1:�ing unnece sE>ary compli ca-

tions into a companies act by having to provide for an y 

clas s o f  company without share cap ital . 
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RECOl1l'VlENDATION : 

Requiem in pacem .  

4. Types o f  Compani e s  

I t  i s  s u gg e s te d  tha t  at leas t three types o f  c o m

panies , a ll having a share cap ital , be permitted to b e  

incorporated under the proposed act ,  n a me ly : 

( a )  S ingle share ho l de r  compan i e s  

( i )  f o r  ordinary us e ;  

( ii )  for use by pro fe s s ional 

( b )  Private compan i e s . 

( c )  P ub l i c  compani e s . 

( a )  ( i )  S ingle shareho lder compan i e s : 

corporat i ons . 

The pres ent A lb e rta Act mak e s  no provis ion for a 

one -man o r s ingle s hareho l der c o mpany o ther than for a pro

fes s ional corporation . A minimu m of two s hareholde rs o r  

me mbers i s  requi red in the cas e o f  a private c o mpany and 

three for a pub l i c  company ( s ection 15 ( 1 ) ) • 

Divisinn (I)-Memorandum of Association 

15. (1) Formation of cornpanies.-Any three or more persons 
(or in the case of a private company, any two or more persons) 
associated for any lav;ful purpose permitted by this Act may. by 
subscribing their names to a memorandum of association and other
wise complying "\Yith the requirements of this Act in respect of 
registration, form an incorporated company, with limited liability, 
that is to say, 

(a) a company limited by shares, or 
(b) a company limited by guarantee, or 
(c) a specially limited company. 



Sec t ion 13 5 ( 1) ( d )  impo s e s  s im ilar quorum requirements for 

mee t ings of shareho l ders in a pub l ic and p r ivate company . 

. . · 135. {1) Other meetings.-The following provisions have effect 
m so far as the articles of the company do not make other provision 
in that behalf: 

-J.'"" 

'�-

{a) a meeting of a company, other than a meeting for the 
pa:ssing of a special resolution, may be called by seven days' 
notice in writing; 

(b) a notice of a meeting of a company shall be served on every 
member of the company in the manner in which notices 
are required to be served by Table A in the First Schedule, 
and for the purpose of this provision, the expression 
"Table A" means such table as for the time being in force; 

· (c) tvlo or more members holding not less than one-tenth of 
the issued share capital or, if the company has not a share 
capital. not less than five per cent in number of the 
members of the company, may call a meeting; 

-: (d) in the case of a private company, two members, and in the 
case of any other company, three members, personally 
present, constitute a quorum; 

12 

C u rious ly though , with the e xce pt ion o f  s ections 12 9 ( 1 ) ,  the 

penalty for failure to comp ly w ith wh ich is contained in 

s ec t ion 130, 

129. Quorum of directors.-Unless the articles or by-laws 
othenvise provide, a majority of the board of directors constitutes 
a quorum, but in no case shall a quorum be less than two-fifths of 
the board of directors or two directors. whichever is the greater. 
1970, c. 25, s. 129. 

There a re f e w  pr ovis i on s  in the pre s ent Act w hic h r equi re rno/.·e 
than one director . At the pre s ent t iHle the re fore who l ly 

O\vned s ubs id iarie s  o f  anothe r c o mp any and de f acto on e-man 

co mp an i es are forced to f ind one other shareho lder who vlil l 

hold the share as  a nominal trus tee and e xecute a deed of 

trust with respect to the one share , and to f in d  on s ot her 

nominee as  a d irector in order to comply wi th s e c t ion 129 ( 1) ,  

The nominal d irector is probab ly e xpos ing hims e l f  to a 

l iab i l i ty for wages o f  clerks , labourers , s er van ·ts  an d 

apprentices of the co mpany under s ect ion 7 7  U3ee:� dis cus s i on 

in Kramer v. Humfre y Il 9 7 1] 1 Vl.\J. R.  607). As i:he du·ti es 

and 1iabi l i  ties o f  dire cto :r·s increase it may b e  more a n0. 



m ore d if f icult to f ind nom inee d irectors . There see ms to 1 3  

b e  two pos s ib le s olutions for th is prob lem , the f ir s t  is to 

not imp o s e  these l iab il it ie s  on nom inee d irectors , and the 

second is to make adequate provis ion for one -man c o mp an ie s. 

If the f ir s t  cho ice is adopted there s eems l ittle po int in 

h aving t he s e cond d irector . We are f aced with the p rob lem 

of mak ing s ome provis ion for s ingle s h areholder comp an ie s  

by vir tue o f  Chapter 4 4  1 9 7 5  s econd s es s ion wh ich prov ided 

for s ingle sharehol der profe ss ion al corporations so our 

cho ice gener al ly c an only be whether we p ermi·t s ingle s h are 

h older comp an ie s  for normal bus ines s  purp o s e s  o r  only f o r  

p rofes sion al incorpor ation . 

The Eng l ish courts h ave held that one person c annot 

c on s t itute a mee t ing . The e ar l ie s t  c as e  was S h arpe v .  Dawe s 

[1 87 6 ] 2 Q.B . 2 6  where the s e cretary o £  the comp any , holding 

prox ie s  from two other s h areho lders ,  held a meeting at 1tlh ic h 

he was the only pe rson in attendance . H e  p as sed a resolutio n  

init iat ing a c all o f  s ix s h il l ings p e r  s h are and a further 

res olution th ank ing h ims e l f  for h is s ervice s .  The Court o f  

Appe al he l d  both res o lutions t o  be inval id o n  the b as is t hat: 

one person could not hold a meeting , not on the ground th a·t 

a quorum was not pres ent . The c as e  was fo l lowed one ye ar 

l ater ,  and for ·the s ame re asons , by Jes s e l ,  M. R. in Re 

S anitar y C arbon Comp an y  1 87 7  �'iT.N. 2 2 3  and again in the c as e  

of Re London Fl ats L im ited [1 9 6 9 ]  2 A . E . R. 7 4 4 .  T here is 

one C an ad ian c ase wh ich quot Rs and fo l lows th is l ine o f  c as e s , 

the decis ion o f  the Brit ish Co lumb ia Tr ial Divis ion in Re 

Pr imar y  Dis tr �butors Ltd . [1 9 5 4 ]  2 D. L . R. 43 8. T he onl y 

c as e  to the contr ary is E as t  v .  Benne·t t  Bro s .  Ltd .  [1 9 11] 

1 Ch . 1 6 3  in wh ich E as t  he ld al l o f  the is sued pre ferred 

s h ares of a certain c l as s  and approve d  a re s olution to alter 
the me mor andum wh ich wou ld p rovide for a new and d if fer ent 

c l as s  of preferred share s .  S uch approv al required a resolu� 
tion o f  the holders o f  the pre ferred s h are s p a ssed at a 
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11 meeting 11 o f  the c l as s .  The court held th at under thes e  c ir 

cums t ances where there w as only one s h ar eho lder o f  the c l ass , 

and s uch p o s s ib il ity mus t  h ave b een conte mp l ated b y  the 

dr af ts man o f  the me morand um of as s o c ia·t ion , the e xp ress io n 

"meet ing "  would include approval by a s ingle shareho lder 

hol d ing al l of the is sued s h ares of that c l as s .  

Can �da Bus ines s  Cor porat ions Act 

The D ickerson propos als p ut the p ro bl e ms s u c c inctly 

as follows in Artic l e  4 8  

48. Section 2.01 makes two important changes in the present law. The 
minimum requirement of three incorporators (s.5 of the present Act) is 
reduc-:d to one. This is consistent with legislation in other jurisdictions 
(eg. Ontario Act, s. 4). The legality of the "one-man·· corporation has 
been acknowledged since the landmark decision in Sa/amon v. Salamon 
& Co. [1897] AC 22, and the formal requirements of the present Act are 
invariably met by the use of "dummy .. incorporators, usuaJiy �tenogra
phers in lawyers' offices. The minimum membership requirement affords 
no significant protection to creditors, nor does it present any serious 
obstacle to irresponsible incorporatiOn. Its abandonment will therefore 
expose creditors to no greater risks than those to which they are at 
pres�nt subject and, in accordance with a policy followed consistently in 
the Draft Act of dispensing \Vith meaningless formalities, the requirement 
in the present Act of three incorporators is abolished. 

and a s p e c if ic r eco nrrnend ation reg ard ing the number o f  

d irectors in Artic le 1 9 2 

192. It will be noticed that s. 9.01(1) by implication represents a change 
from the existing legislation. in that only one director is required, \Vhereas 
the present Act (s. 84) requires a minimum of three directors. This 1 change is a necessary consequence of the aaoption, in s. 2.01 of the Draft 1 Act, of the "one-man corporation". 

l 
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Thes e r eco mmendations w er e  carr ied into th e n ew Ac t wh ich 

provid es for s ing l e  shar ehol d er compan ies in s ec t io n  5 ( 1 ) 

INCORPORATION 

5. (1) Incorporators.-One or more individuals no one of whom 
(a) is less than eighteen years of age, 
(b) is of unsound mind and has been so found by a court in 

Canada or elsewhere, or 
(c) has the status of bankrupt, 

may incorporate a corporation by signing articles of incorporation 
and complying with section 7. 

(2) Bodies corporate.-One or more bodies corporate may 
incorporate a corporation by signing articles of incorporation and 
complying with section 7. 

and mak es a s p ec if ic provis ion und er s ection 1 3 3 ( 4 )  that a 

s ing l e  shareho ld er cons t itutes a m eet ing 

I I 
i 

1 3 :> (4J One shareholder meeting.-If a corporation has only one 
shareholder, or only one holder of any class or series of shares, 
the shareholder present in person or by proxy constitutes a 
meeting. 

S ec·t ion 1 0 9 ( 8) mak es th e s a .TUe prov is ion with r egard to a 

s in g-l e d ir ector 

!tJ<f (8) One director meeting.-Where a corporation has only one 
director, that director may constitute a meeting. 

Th e wording o f  s ection 1 3 6 ( 1 )  has obvious ly b een carefu lly 

drawn s o  that it is broad en au gh to cover th e s in gle s h a re

hol d er company 

136. {1) Resolution in lieu of meeting.-Except where a v;rit
ten statement is submitted by a director under subsection 105 (2) 
or by an auditor under subsection 162 (5), 

(a) a resolution in writing signed by all the shareholders en
titled to vote on that resolution at a meeting of share
holders is as valid as if it had been passed at a meeting of 
the shareholders; and 

(b) a resolution in v:rriting dealing with all matters required 
by this Act to be dealt \Vith at a meeting of shareholders, 
and signed by all the shareholders entitled to vote at that 
meeting, satisfies all the requirements of this .Act relating 
to meetings of shareholders. 

e 
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Sectio n  9 7 (2 )  pe rmits a corpo ration to have o ne 

d irector only if the corporatio n  is not is s uing s e cur ities 

wh ich are b e ing d istributed to the pub l ic , a d is t inction 

w hich is not made w ith respect to s hareho lders . 

t:t"J (2) Number of dir�ctors.-A corporation shaH have one or 
more directors but a corporation, any of the issued securities of 
which are or were part of a distribution to the public, shall have 
not fewer than three directors. at least two of whom are not officers 
or employees of the corporation or its affiliates. 

Sectio n  1 1 2 ( 1 )  p ara l l e l s  for d irectors the provis ion s  

o f  s e c tion 1 3 6 ( 1 )  f o r  s harehol ders 

112. (1) Resolution in lieu of rneeting.-A resolution i n  writ
ing, signed by all the directors entitled to vote on that resolution 
at a meeting of directors or committee of directors, is as valid as 
if it had been passed at a meeting of directors or committee of 
directors. 

16 

Under the pro v is ions o f  s ec t io n  10 9 ( 3 )  a maj or ity 

o f  directors are to be re s ident Canadia ns . The e f fect o f  

th is s e c t ion is t o  pretty we l l  l imit s ing l e  s hareholder 

compa nies to res ident C a nadia ns . Wh ile there is n o  s uch 

res tr ic t io n  w ith regard to shareholders that the maj o r ity 

mus t  be res ide nt Canad ians it would be a brave inves tor 

indeed who incorpor ated a s ing le shareholder c ompany a nd 

h ad o ne re s ide nt C a nadian d irector . 

'l'he .. Ontar io Bus ine s s  Corporat ions Act 

The Lawrence Report recomme nded the adoption of 

s ingle shareholder comp anies a nd d is cus s ed in sect ion 2 the 

pros  a nd cons of s uch incorporation . The e nt ire s e c t ion is 

re pro duce d  a s  Appendix C to th is p aper.  The se re com mendations 

found the ir way into the new Ac t in the follow ing sectio ns :  
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Sectio n  4(1) permit s  incorporation o f  a company b y  o ne p erso n  

4. (1) Articles of incorporation.-One or more persons, being 
a body corporate or a natural persor. 1.vho is of the age of eighteen 
years or more, may incorporate a corporation by signing and 
delivering to the ::\Iinister in duplirate articles of incorporatiiL. 

S ec t io n  2 3 ( 4) sets o u t  a method for a s ing le s hareho lder to 

p as s  a b yla w or m ake a resolution 

�g (4) Idem.-Any by-law, resolution or other action of a cor-
poration that has only one shareholder consented to at any time 
during a corporation's existence by the signature of such share
holder is as valid and effecth·e as if passed at a meeting of share
holders duly called, con:::tituted and held for that purpose. 

S ec t io n  1 07 ( 2 )  makes spe c ial provis ion s  w ith respect to the 

ru�nual meeting in s ingle s h ar eholder compan y 

!o 7 (2) Idem.-·where a corporation has only one shareholder 
and, on or before the date the annual meeting is required to be held, 
the action required to be taken at the annual meeting is completed 
in accordance with subsection ( -1) of section 23, the action so com
pleted shall be deemed to have been taken at an annual meeting of 
the corporation and such annual meeting shall be deemed to have 
been held on the date of the completion. 

[Subsec. (2) added by 1971, c. 26, s. 18, in force January 1, 1971.] 

Sec t ion 113 ( 1) provides comp l e te s t atutor y authorit y  for 

the perso na l  repres entat ive of the dece as e d  s h areholder to 

do everyth ing th at the dece as e d  s h areholde� could h ave done o  

113. (1) Personal representative.-Where a person holds shares 
as a

· 
personal representative, that person or his proxy is the person 

entitled to vote at all meetings of shareholders in respect of the 
shares so held by him. 

Sec t ion 12 2 ( 2 )  provides for a s ingle d irector but aga in it 

w il l  be noted that comp an ie s  d is tr ibuting the ir secur it ie s  

t o  the pub l ic mus t  h a ve at l e a s t  three d irectors w ith th e 

f urther qual if ic atio ns s et out in that s e c t io n .  



Directors 
122. (1) Board of directors.-Every corporation shall have a 

board of directors howenr designated. 

(2) Composition.-The board of director:;; shall consist of a 
fixed number of directors, 

(a) in the case of a corporation that is not offering its secu
rities to the public, of at least one; and 

(b) in the case of a corporation that is offering its securities 
to the public, of not fewer than three, of whom at least 
two shall not be officers or employees of the corporation 
or of any affiliate of the corporation. 1970, c. 25, s. 122. 
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All o f  the s e  s ec t ions seem to b e  adequate to c over 

the prob l ems of the s ingl e  shareholder c omp an y, a nd provis io n 

has bee n made in s e c t ion 1 83 f or s ig ning the a nnua l  s ta teme nt 

of the compan y  b y  one d i recto r ,  v1i th the exception o f  the 

s omewhat b affl ing s ection 1 29 which requires a min imum o f  

two d irectors to b e  a quorum . Th is seems to be an appare nt 

confl ic t  w ith in the Act a nd jus t  one o f  tho se items that 

presumab l y  \vill be cured b y  c::me ndme nt. 

183. Approval by directors.-The financial statement shall be 
approved by' Jhe board of directors and the approval shall be e\·i
denced by the signature at the foot of the balance sheet by two of 
the directors duly authorized to sign, or by the director where 
there is only one and the auditor's report unless the corporation is 
exempt under section 167 shall be attached to or accompany the 
financial statement. 

[S. 183 amended by 1972, c. 138, s. 53.] 

The Br it is h Col umb ia Com pa nies Act 

'� • .  l. - '-1 •. ��- A 

The B r it is h  Col w-nb ia Bar in i·ts s u bmi s s io n  recom

me nded that incorporation by a s ingle share ho lder , vvho was 

a natural pers o n ,  be allowed but o pposed incor poratio n  b y  

a noth er c orporat io n  o n  the grounds that th is wo uld p la ce an 

extra admi nis trative burde n o n  the Reg is trar o f  Co mpanie s 
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to ensure that the incorpor ator h ad the neces s ar y  c ap ac ity 

and w as in good s tand ing . S in ce t his w as the manner in 

w hich the dr aft ac t h ad b e en drafted no c h ange was recom

mended .  Under s e c t ion 7(1) one or more n atural per s on s  may 

form a comp any 

Division (2).-Formation of Companies 
�g=����f 7. (1) Subject to this Act, one or more natural persons may form a 
memorandum. company by subscribing his or their names to a memorandum and by 

complying with the requirements of this Part. 

N o d is t in c t ion is m ade between rep or t ing and non-reporting 

comp an ies as to the min imum n m1ilier o f  s h areho lders , nor is 

there app arently any proh ib it ion in the Act preventin g  al l 

o f  the s h ares o f  the comp any being held by ano ther c o mp an y ,  

once it h as b een incorporated .  S e c t ion 164 provides that 

one me mber of a comp any may cons titute a meeting of the 

comp any , but it vlil l  be noted th at the neces s ary quorum pro 

vi s ions mus t  be con t ained in the c omp any ' s  artic l e s . 

';;'-:�:. 164. One member of a company may, if the company has a quorum 
of one, constitute a meeting of the company. 1973, c. 18, s. 164. 

Section 167 c ont ain s  the quorum requirements and seems some 

wh at .  redun d ant w ith respect to a s ingle s h areholder c omp any 

in vi ew o f  section 164 

Quorum for general 
meeting. 

167. The quorum for the transaction of business at a general meeting\ 
of a company is two persons, unless \ 

(a) the articles otherwise provide, in which case the provisions of\ 
the articles shall govern; or I 

(b) the company has only one member, in which case the quorum 
shall be one person, 2nd any provision of the articles incon
sistent with that quorum has, to the extent of that inconsis
tency, no force or effect. 1973, c. 18, s. 167. 



A c o mp a ny that is a no n-report ing c o mp a ny shall have a t  

l e a s t  o ne d irec tor under t he provis io ns of sec tio n  130 

Nd!rnrr;berof :130. Every company shall have at least one director, and a reporting 1!l..tots. 
company shall have at least three directors. 1973, c. 18, s. 130. 

s ince under the provis io ns o f  s e c t io n  131(2) o ne d irector 

2 0  

o f  every company shall be ord inarily res ide nt in the provinc e ,  

th is l im its the r igh t to incorpora te a s ing le shareho lder 

company w ith a s ing le d ire ctor , who is that shareholder, ·to 

re s ide nts o f  Brit is h  Co lumb ia .  The Act doe s  not h ave a ny 

minimum quorum for d irectors '  meet ings . Presuma bly th is 

mus t  b e  c overed in the art ic l e s  o f  a s s o c iatio n. The o nly 

s e c t io n  deal ing vl i th a quorum of d irectors is s ec t io n  1 5 4  

which s imp ly permits the d irectors o f  the c ompany to appo int 

add itio nal d ire c tors if the number o f  d irec tors is reduce d  

be l ow the quorum f ixed by the artic le s . 

Vacancy ud 
c;uorum. 

154. ( 1) Unless the articles otherwise provide, a casual vacancy 
that occurs among the directors may be filled for the unexpired term by 
the remailling directors. 

(2) \Vhere the number of directors of a company is reduced below 
the number fixed by, or pursuant to, the articles as the necessary quorum 
for directors, the continuing directors may act for the purpose of filling 
the vacancies up to that number, or of summoning a general meeting of 
the company, but for no other purpose. 

(3) \Vbere there are no directors, the members h olding a majority of 
the shares entitled to elect directors may, by instrument in writing, desig
nate one director to exercise the rights of continuing directors under sub
section (2). 1973, c. 18, s. 154. 

S u bs e c t io n  (3 ) in co mb inat io n \vith s ec t io n  5 8  wo uld per mit 

t he per s o na l  repre s e ntative o f  a deceas ed shareho l der , 

f o l l mving the gra nt of pro bate or adminis tra ·t io n, to appo int 

a s ing le d irecto r. Sec t io n  5 8  read s as  fol lows : 
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Powersalof 58. Notwithstandin2 the memorandum or articles of a company, upon person· � 
rep:esentathe. the death or bankruptcy of a member, his personal representative or 

GH,!u�A 

trustee in bankruptcy, although not entered as a member, h::1s the rights, 
privileges, and obligations that attach to the shares formeriy held by the 
deceased or bankrupt member, if the documents required by section 61 
are produced and deposited with the company at its registered office. 
1973, c. 1 8, s. 58. 

S e ction 8 of the Ghana Act permits incorporation 

o f  companie s  by one or more persons and persons is deemed 

to include a corpo�ation . Section 1 6 1  and in p articular 

s ub s ection ( 2 )  ( a )  and sub s ection (4 ) cover the prob l em of 

a s ingle shareholder meeting 

Jrurns. 161. (1) No business shall be transacted at any general meeting unless a quorum of members . 
is present at the time ,..,.hen the meeting proceeds to discuss that business but provided that a quorum 
is then preserrt the meeting m ay yalidly proceed with that business notwithstanding that a quorum 
is not present througho11t : 

Provided that where any members present are entitled to vote only on some resolutions 
and not on others such members shall be counted towards a quorum in respect of the former resolu
tions but not in respect of the latter. 

(2} Unless otherwise provided in the company's Regulations the following shall constitute 
:a quorum: 

(a) if the company has only one member� that member present in person or, 
where proxies are allowed, by proxy; 

(b) in any other case two m embers present in person or, where proxies are aUovn�d, 
by proxy, or one member so present holding shares representing more than 
50 per cent of the total yoting rights of all the members baYing u right t� Yote 
at the meeting. 

(3) Unless otherwise prm·ided in the company's Regulations, if a quorum is not present 
·within half a n  hour after the time appointed for the meeting, the meeting if convenff1 upon the 
requisition of members in accordance with section 271 or 297 of this Code shall be dissolved, aml 
in any other case shall stand adjourned to the same day in the next week at the same time 

·place or to such other day place and time as the directors may determine, and if at the adjourned 
·meeting a quorum is not present within half an hour after the i:'\me appointed the member or mem
.bers_present shall constitute a quorum. Where the meeting is adjourned to the same day place rmd 
time in the following week no notice need be gi.-en ; otbern ise notice of the adjourned meeting 
·shaH be published in at least one daily newspaper circulating in the district in which i'i situate�! 
-the registered office of the company, 

(4) Provided that a quorum is present the meeting shall be deemed to be duly covdurted 
;niJtwithstanding that only one member or one proxy is present. 



Numbet' of 
!Jirectors. 

2 2  

The Ac·t does however require a min imum o f  two d irectors for 

any .comp any . In his commentary Pro fessor Gower acknowledges 

the f act that dur ing the l ifetime of the s ingle _shareholder , 

who is a l s o  a director , the remain ing direc tor wil l  probably 

be a l most totally inactive , but the requirement to have two 

d irectors does provide s ome form o f  orderly s uc ce s s ion and 

p articularly covers the u iatus between the date o f  death 

and the date o f  the grant o f  letter s  o f  admin is tration or 

l.etters probate . He cho s e  th is route s ince apparently in 

Ghana i��ed iately upon the death o f  the ma in s hareho lder , 

the fam ily moved in , s o l d  o f f  all the a s s ets and d is appeared . 

He hoped that th is would provide a more orderly d is s o l ution , 

than had b een the previous 

prac t ical exper ience . Section 1 80 ( 1 )  therefore is as fol low s : 

180. (1) EYery comp�ny incorporated �tfter the commencement of this Code shaH have at 
least two directors. 

(2) E-rery company incorporated prior to the commencement of this Code shall, after 
the expiration of six months from the commencement of this Code, have at least two directors. 

(3) If at any time the numher of directors is less than two in breach of either of the fore-
going subsections of this section a:�·l the company continues to carry on business for m ore than 
four weeks thereafter, the company and every director and member of the company who is in 
default shall be liable to a fine not exceeding £G5 for e-rery day during wilich it so carries on business 
after the expiration of such 4 weeks ·without hm'ing at least two directors and eYery director and 
member of the company who is cognisant of the fact that it is carrying on business with fewer than 
two directors shall be jointly and severally liable for all tbe debts and liabilities of the company 
incurred during that time. · 

(4) Subject as aforesaid the number of directors shall be fixed by or in accordance with 
the company's Regulations. 



T�ion 
of shares or 
debentures bv 
opera.tlon ' 
of la.w. 

S e c t ion 1 8 0 ( 3 )  provides a f a irly s t if f  p enalty for any 

company t hat end s up with les s than one direc tor, 

In addit ion to this method of s ec uring s ome sort 
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of orderly continuat ion o f  the company in the event o f  the 
death of the s ingle s hareho lder , the Ac t provide s two further 
protectio ns ,  the f irs t in s e ction 99 g ive s a r ight to the 
p ers onal representative to c omp e l  a trans fer of the s hare s 
to h ims e l f  

99. (1) In the case of the death o f  a shareholder or debentureholder th.e sunivor or survivors 
where the deceased was a joint holder, and the legal personal representatives of the deceased 
where he was a sole holder or last survivor of joint holders, shall be the only persons recognised 
by the company as shareholders or debentureholders. 

(2) A person upon whom the ownership of a share or debenture devolves by reason of his 
being the legal personal representath:e:, receivers or trustee in banlm1ptcy of the holder, or by 
operation of law may, upon such eYidence being protiuced as the company may properly require 
be registered himself as the holder of the share or debenture or transfer tlle same to some othe; 
person and such transfer shall b e  as Yalid as if he had been registered as a holder at the time of 
execution of the transfer: 

Pro-vided that the company shall have the same right (if any) to decline registration of a 
transfer by such person as it would have had in the case of a transfer by the registered holder but 
shall have no right to refuse registration of the person himself. 

(3) A person upon whom the 0'\'mership of a share or debenture devolves by reason of his 
being the iegal personal representatiYe, receiver, or trustee in bankruptcy of the holder, or bv 
operation of law shall, prior to registration of himself or a transferee, be entitled to the same 
dividends interest and other advantages as if he were the registered holder and, m the case of a 
share, to the same rights and remedies as if he were a member of the company, except that he shall 
not, before being registered as a member in respect of the share, be entitled to attend nnd \'Ote at 
any meeting of the company : 

Provided that the company may at any time giYe notice requiring any such pefS{Jn to 
elect either to be registered himself or to transfer the share or debenture and if the notice is not 
complied with 'fiithin ninety days the wmpany may thereafter suspend payment of all dividends 
interest or other moneys payable in respect of the share or debenture until the requirements of th� 
notice have been complied 'V"fith. 



I n  contra s t  s e c t io n  64 o f  the Alberta Act doe s not gra nt a 
r ight to the per s o nal repre s e nt at ive to become reg is tered 
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a s  a member but s imp ly grants h im the r ight to execute a 

va lid trans fer u nder the s ame terms ·that the dece as e d  share-

holder could . I n  the eve nt that there were res tr ic t io ns o n  

tran s fer o f  s hare s from the company it could put the per

s o na l  repre s e ntat ive in a pos it ion where he cou ld not 

become reg is tered as  a member o f  the c ompany . Pro fe s sor 

Gower felt th is should not b e  left as an item wh ich would 

be covered in the company ' s  articles o f  a s s oc iation . 

An add itional r ight is g iven to the bene f ic iar ie s  

under the provis io ns o f  s e c t io n  1 00 wh ich , s o  far a s  I know , 

i s  unique 

100. {1) Any person claiming to be interested in any shares or debentures or the dividends or 
interest therern mny protect his interest by serving. on the company concerned copies of :1 notice 
and. affidavit in accordance with the provisions -of Order 46 rules 4 to 12 of the Rules of the :High 

Court. 
(2) Notwithstanding the prmisions of subsection (1) of section 98 of this Code the 

company shall enter on the register of members or debenturebolders, as the case may be, the fact 
that such n:�tice has been served and shall not register any transfer or make any payment or 
return in n·:::;,ect of the shares or debentures contrary to the terms of the notice until the expiration 
Gf due notk� to the claimant in accordance with the pro-risions of that Order" 

(3) In the event of any default by the company in complying with this section the company 
shall compensate any person injured thereby. 

Protection of 
bc·nefi:-.iarie». 

I c an s e e  p o s s ib le abu s e s  of s uch a s ectio n  a nd o:f: course 

it places great re l iance o n  the share res i s ter . I wou ld 

no·t u nhes itat ing ly re commend s uch a s e c t i o n  un·t i l  we h ave 

covered thoroughly the sec tio n  dea l ing in the propo s ed �et 
w ith s ecur ity docu.rne nts .  

I· 

\ I 



The South Africa Compani e s  Act 

S ingle s harehol der comp an i e s  are not permi tted 

under the new S o uth Afr ica Act .  

(1,. S .  !Jlodel Act 
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S ection 5 3  permits the incorporation o f  a company 

by one or more p er s ons and specifica l ly permits i ncorporation 

by a foreign corporation 

§ 53. Incorporators 
One or more persons, or a domestic or foreign corporation, 

may act as incorporator or incorporators of a corporation by 
signing and delivering in duplicate to the Secretary of State arti
cles of incorporation for such corporation. 

There i s  no s tatement i n  the U .  S .  Model Act that 

one s hareholder may con s titute a meeting s ince when care fully 

ana ly zed the provi s ions of s ection 32 with respect ·to quorum 

would probab ly cover the neces s ary quorum for a s ingle share

holder corporation 

§ 32. Quorum of Shareholdern 
Unless otherwise provided in the articles of incorporation, a 

majority of the shares entitied to vote, represented in person or 
by proxy, sh?ll constitute a quorum at a meeting of sharehold
ers, but in no event shall a quorum consist of less than one-third 
of the shares entitled to vote at the meeting. !f a quorum is 
present, the affirmative vote of the majority of the shares repre
sented at the meeting and entitled to vote on the subject matter 
shall be the act of the shareholders, unless the vote of a greater 
number or voting by ciasses is required by this Act or the arti
cles of incorporation or by-laws. 



S ection 3 6  provides for one or more directo r s  

§ 36. Number and Election of Directors 
The board of directors of a corporation shall consist of one or 

more members. The number of directors shall be fixed by, or in 
the manner provided in, the articles of incorporation or the by
laws, except as to the number constituting the initial board of 
directors, which number shall be fixed by the articles of incorpo
ration. The number of directors may be increased or decreased 
from time to time by amendment to, or in the manner provided 
in, the articles of incm:poration or the by-laws, but no decrease 
shall have the effect of shortening the term of any incumbent di
rector. In the absence of a by-law providing for the number of 
directors, the number shall be the same as that provided for in 
the articles of incorporation. The names and addresses of the 

members of the first board of dir�ctors shall be stated in the ar
ticles of incorporation. Such persons shall hold office until the 
first annual meeting of shareholders, and until their successors 
shall have been elected and qualified. At the first annual meeting 
of shareholders and at each annual meeting thereafter the share
holders shall elect directors to hold office until the next succeed
ing annual meeting, except in case of the classification of direc� 
tors as permitted by this Act. Each director shall hold office for 
the term for which he is elected and until his successor shall have 
been elected and qualified. 
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There i s  no p rovis i on in the Hodel Act whi ch dea l s  

with the transmi s s io n  o f  shares o r  the rights of the personal 

repre sentative , b ut it mus t b e  rememb ered that s ta tutory 

provi s ion s regarding s e curi ty docUJ.uents are contained in the 

U .  S .  Ivlodel C o!Th.uercial Code and not in the U .  S .  Jl:lodel Corp

orations Act . The s e  v;ere by and large the mode l for the 

p rovi s i on s  of the Canada Act and are s imi lar in purp o s e  and 

intent . 

COI"li:.'IENT : 

1 .  There s eems little purp o s e  in maintaining the 
f iction that a corporation is nece s s arily dn a s s o c i ation o f  

persons requiring more than o n e  shareholder o r  more . than on t.:: 

director . 



2 7  

2 .  There s eems to me to b e  two s ub stantive problems 

with s ingle shareholder companies : 

a .  protection o f  the rights of creditor s i 

b .  what happens to the corporation i n  ·the event o f  

e1e death o f  the s ing le shareholder who i s  a l s o  

the s o l e  director . 

3 .  There are various mechanical prob l ems which 

s hould certainly b e  covered by s tatute s uch a s  quorums for 

mee tings and the f act that one shareholder or direc tor may 

con s t i tute a meeting . 

4 .  The h i s toric s truc ture o f  shareho lder and 

director s eems total ly inappropriate for a s ingle shareho lder 

company where the same man f i l l s  both function s . 

RECOMMENDATIONS : 

1 .  That any one individual b e  permitted to i ncor

porate a company , and unles s undue s train i s  placed upon 

the o ffice of the Regi s trar of Companies in its a dmin i stra� 

tive func·tion , that a corporation be i:i.l lmve d  to incorpora·te 

another company a s  a s ingle shareholder . I f  we are going to 

p ermi t s ingle shareholder c ompanies and the s ingle s hare-· 

holder to b e  another corporation i t  seems to me unneces s ary 

to d emand that the corporation be incorporate d  by an indivi 

dual and then tran s f erred to the real incorporator . 

2 <  That compan i e s  b e  permitted to cont:inue i n  

exis tence with one shareholder who may be either an individual 

or a corporation . Some s tatutory provis ion will have to be 

provided that compels the d i s s o lution of the who l ly owned 
s ihqle shareholder company that i s  owned by a corporation ; 
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upon d i s s o l ution o f  the parent corporation , whi ch p erhaps 

could be in the form of a s tatutory amalgamation s o  that 

both vani s hed at the s ame time , i f  a parent company being 

wound up did not choose to s e l l  the shares o f  the whol ly 

owned sub s id i ary . 

3 .  That t.'f-le Act contain a c l e ar s tatutory s ta·tement 

tha t  one p er s on may hold a s hareholder ' s  me eting . 

4 .  That the Act permit a company to have one dire c

tor who mus t  b e  an individual .  Under the pres ent provis ions 

of B i l l  6 1  o f  the l a s t legi s lature thi s  would re s trict a 

right to s ingle shar eholder comp an i e s  to one Alber·ta direc tor . 

Becaus e o f  the prob lems in p rotecting the credi tor I am not 

opposed to thi s  s ince at leas t there is one person within 

the j urisd iction . I canno t s ee how a corporation can ful fi l l  

the function of a director . 

5.  A clear s tatutory s ·tatement that one director 

may con s t i tu te a va lid mee ting , whi ch could perhaps be 

coup led w i th the statement regarding s hareholder s .  

6 .  As mentioned in the p aper on corpora te s e a l s , 

corporate s e a l s  should be permitted i f  we permit s ingle 

s hareholder corporation s , a s  a method o f  easy i dentif i c a

tion bet\veen the acts o f  the shareholder and the corporation . 

7. I have some wo r ries about the sequence of 

events fol lowing the death o f  a s ingle sh areholder who i s  

al s o the so le direc tor . Profes sor Gov1er ' s propo s ed cure 

wou l d  s t i l l  impose all of the dutie s  and l iabi l ities of a 

director upon a person who i s  fundamental ly inactive . S ince 

the modern trend i s  to incre a s e  the s e  duties and liabi l i t i e s  

it p laces the s ing le shareho lder in the difficult p o s ition 

of having ·to find a w i l l ing dUTILrny . I can see no reason \vhy 

the s tatu·te could not provide for the app o intmen t  o f  an 
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a lternate dire ctor to s erve in the event o f  the death o f  ·the 

so le director unti l such time as the deceased ' s  per s onal 

repre s enta tive has obtained a grant o f  let·ters o f  administra

tion or probate . I would s ugg est that the al ternate d ire c to r  

could b e  f i led at the Office o f  the Reg i s trar o f  Compani e s  but 

mus t b e  a ccomp anied by his cons ent to act i n  that capacity . 

It : would a t  l e as t g ive s ingle s hareholders who are a l s o  the 

s o l e  dire c tors of their comp?,nies a method of providing for 

orderly s uc ce s s i on without involving another direc tor during 

his l ifetime . 

8 .  I think a s eparate divi s i on of the Act s hould b e  

devoted to s ingle shareholder comp an i e s  clearing up 111 o f  

thes e  prob lems , and i t  may wel l  b e  that certain Acts which 

are normal ly p ermi tted by a special r e s o lution of the share

holders , would s t i l l  require a further appr ova l not otherwise 

required , in the intere sts o f  creditors . 

9 .  I f  a s ing l e  shareho lder corporation i s  d i s tribut

ing s ecurities to the p ub lic then I think i t  s houl d  be com

pel le d  to have the minimum number o f  d i rectors that we 

impose upon a pub l i c  company ( a  .recording comp<:my�  • 

I tem for D i s cu s s ion : 

The s ingle sharehol der c ompany , a l l  o f  whos e shares 

are owned by another corporation , is probab ly not in as  b ad 

a pos ition to handle the mechanic s  o f  comp ly ing i.,Ji th the 

minimum o f  two dire cto r s  as i s  the s o le individual vvho i s  

operating h i s  incorporated bus ine s s  from h i s  garage . I throw 

out for d i s cus s ion at the mee ting the pos s ib le prop o s i tion 

that whi le s ingle s hareholder companies may be m·med by o r  

incorporated b y  ano ther corporation , they s ti l l  be required 

to have a minimu.rn of t\·10 direc·tors and if d i s tributing 

s e curities to the pub l i c ,  a minimum of ·three .  I am concerned 

about the rights of creditors in a cha in of s ing le shareho lder 



c ompanies a l l  of who s e  s hares are owned by yet another 

corporation . 

S ome Necha.n.ical P rob lems Whic h  Wil l  Requi re Amendment 

1 .  S ection 1 2 9 ( 1) requires that the f inancial s tatements 

s ha l l  be approved b y  the Board of Directors requir ing the 

s i gnature of two dir ectors .  

A.ffroval, 1 129. (1) The financial statement shall be approved by 
�taf���;'t the board of directors, such approval to be evidenced by the 

signature at the foot of the balance sheet by two of the 
directors duly authorized to sign. 

(2) The auditor's report shall be attached to the financial 
statement or there shall be inserted at the foot of the bal
ance sheet a reference to the report. 

[R.S.A. 1970, c. 60, s. 129] 
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This w i l l  obvious ly have t o  b e  changed to permi·t the annual 

s tatement to be s igned by a s i ngle director . 

2 .  A s ingle director company could not comply with the 

p rovi s ions of s e c ti on 1 8 8 ( 4) or a quick and easy me thod of 
d i s s o lution by s imply pass ing a special res olution and f i l in g  

the nece s s ary statutory de claration . 

1 r cz  ( 4 )  At the expiration of the time mePtioned i n  a notice 
prescribed under subsection (2)  or (3) , and also in any case 
v>here a company has by resolution requested the Registrar 
to strike it of! the registel', and has filed with him 
a ::;tatutory declaration of two or more directors 
proYing that the company has no debts or liabilities, 
the Registrar may, unless cause to the contrary is previously 
shown, s trike the company off the register, and shall publish 
no:ice thereof in the Albe1·ta. Gazette, and on publication 
the company is dissolved, or, in the case of an extra-pro
vincial company, shall be deemed to have ceased to carry on 
business in the Province. 
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I am not sure that this metho d  o f  d is s o lution s hould b e  

ava i lab le t o  the s ingl e �s hareholde r , s i ngle -director c orpora

tion , w ithout s ome further impo s ition o f  l i ab i lity i n  order 

to prote c t  the credi tors . 

3 .  S e ction 2 9 3  which reads as  follows : 

X umber of 
rnernbers 

Division (6}-Violatior.s of the Act 
293. A public company shall not carry on business with 

fe\ver than three members nor a private company with 
fewer than two members, and if at any time a company 
carries on business for more than six months with fewer 
than three members or two members, as the case m ay be, 
every person who is a member of the company during the 
time that it so carries on business after those six months, 
and is cognizant of the fact that it is so carrying on busi
ness, is severally liable for the payment of all the 
debts of the company contracted during that time, and may 
be sued for the same, without joinder in action of any other 
member. [R.S.A. 1970, c. 60, s. 293] 

This i s  o f  no particular concern to the pre sent profes s ional 

one-man corporations s ince their l i ab il i ·ty is not l imited in 

any event . It would however have to be altered if we were 

provid ing for the ordinary one-man corporation whi ch was not 

a p ro fe s s i onal corporat i on .  
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d .  Pro fe s si onal I ncoporation 

S ince profes s i• .. mal incorp orations are nmv permitted 

under the p rovi s ions o f  Chapter 4 4  o f  the S tatutes o f  Alberta 

o f  1 9 7 5 , S econd S e s s : on (hereinafter called Chap te r 4 4 ) , a l l  

that thi s  p ap er w i l l  cover i s  a brief exp lana·tion o f  the mech

ani c s , and a lis t of recommended re forms to the pres en t  Act in 

order to provide for s ingie shareholder compan i es , albeit in a 

special i zed form . Chapter 4 4  permitte d  incorporation by four 

pro fe s s ional group s , the chartered accountants , the den ti s ts , 

the l awyers and the medical doc tors . Prior ·to i ·ts p a s s age the 

pro fe s s ional engineers and archite c ts were the only o tl1er pro

fes s ional groups permitted by thei r  own govern ing bodies to 

c arry on busine s s  under the corporate form bu·t no provis ion 

was made for a s ingle sharehol der company . The amenQments to 

s e ction 1 5  o f  the Compani e s  Act contained in Chap·ter 4 4  ( the 

whol e  o f  wh ich is attached a s  Appendix D to th is p ape r )  s ·ti l l  

d o  n o t  permit engineers o r  archite cts to carry o n  their pro f e s 
s ion a s  s ingle shareho lder comp anies . 

S ection 2 1  of the Engineering and Re l a te d  Profe s s i ons 

Act p ermits the practice of th e pro fes s ion o f  engineering by a 

firm partnership corporation or a s s o c i ation under certain con

ditions the no st important o f  which i s  that ·the practi ce way 
only be carried on in any o f  these forms providing that i t: i s  
the holder o f  a p ermi t  whi ch i s  val i d  for one year . 'rhe req uire

ments for the i s s uance of a permit by the a s s o ci a t i on are s e t. 

out in s e ction 2 2 of ·the Act .  In practice t.he a s s o c i ation 

i ns i s ts on certa in special clauses in the Memoranduu o f  A s s o c i a

tion l)ut these are not se·t out in the Engineering and He lated 

Profe s s ions Ac t .  A profe s s ional engineering company \vould s t.i 1 1  

have to use the word " l imi ted" or " Ltd . 11 • Section 3 ( a )  o f  

s e c tion 2 1  reads as  follows : 



Firms, 21.. (1) 1\otwithstanding section 9, a firm, partnership, partner-
t• • t• f t" ships, etc. corpora wn or assoc1a wn o persons may prac 1Se pro-

fessional engineering, professional geology or professional 
geophysics in its own name 

(a.) if the firm, partnership, corporation or association 
is the holder of a permit granted to it by the As
sociation pursuant to this Act, and 

(b) if the practice is carried on under the direct per
sonal supervision and responsibility of a full-time 
permanent employee or member who is also a mem-

ber or licensee of the Association and who is quali
fied by training and experience in the fields ·of 
engineering, geology or geophysics in which the 
firm,· partnership, corporation or association in� 
tends to engage or offers to engage. 

'(2) Notwithstanding subsection (1) , no firm, partner
ship, corporation or association of persons shall be  regis-
tered as a member or licensee. 

· 

(3) When the practice of professional enj$ineering, pro
fessional geology or professional geo:ryhysics is carried on 
by a firm, partnership, corporation or association of per� 
sons as permitted in subsection (1) s 

.(a) all plans, specifications� reports or documents shall 
be signed by, and sealed with the stamp of, the 
member or licensee of the Association who is resc 
ponsible for the same and who supervised the pree 
:Paration thereof, and 

"(b) in addition, the plans, specifications, reports or 
documents shall carry the stamp issueu to the firm, 
partnership, corporation or association of persons 
pursuant to this Act. 

· ( 4) A firm, partnership, corporation or association of 
, persons purporting to practise professional en2:ineering, 

professional geology or professional geophysics in its own 
:uame as permitted in subsection (1) J shall keep the As
sociation advised of the name of the member or licensee of 
the Association who is a full-time permanent employee or 
member of the firm, partnership, corporation or associa
tion of persons and is directly and personally supervising 
the practice and assuming responsibility therefor. 

[1968, c. 25, s. 21] 
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Thi s  would apparently b r ing home to the individual profes s io n a l  

member a personal l i ab i l i ty f o r  the work defined i n  Lha t  s ub-· 

s ec tion . There i s  apparently no res tri ction on the kind o f  

company which may b e  incorporated b y  pro f e s s ional engineers . 

I n  1 9  6 9 the archi te cts were permi t·ted to c arry on 

thei r  pro fe s s ion in the corporate fo rm .  S ection 2 4  o f  the 

Architects Act contains a bas i c  res tric tion as to who may 

practi c e  as  an arch i tect within the Province o f  Alberta . S ec

tion 3 provides for carrying on the practic e  in the form o f  a 

corporation . 

Practise by corporations 3. (1) Notwithstanding section 24, a corporation may 
practise as an architect in its own name 

(a) if the corporation is the holder oi a permit granted 
to it by the Association pursuant to this Act, 

(b) 

(c) 

if the practice is carried on under the direct per .. 

sonal supervision and responsibility of one or more 
permanent employees or shareholders who are also 
registered or licensed architects, and 

the beneficial ownership of all of the issued shares 
of the corporatbn is vested in one or more regis
tered architects and all of the directors and officers 
of the corporation are registered architects. 

(2) Notwithstanding subsection (1) , no corporation 
shall be registered as a registered architect or a licensed 
architect. 

(3) "When the practice of architecture is carried on by a 
corporation as permitted in subsection (1) ,  

(a) all plans, drawings, specifications, reports or docu
ments shall be signed by and sealed with the stamp 
of a registered or licensed architect who is respon
sible for them and who supervised the preparation 
thereof, and 

(b) in addition, the plans, drawings, specifications, re
ports or documents shall carry the stamp· issued to 
the corporation pursuant to this Act. 

� 

I 

I 



... 

(4) A corporation purporting to practise architecture in 
its own name as permitted in subsection (1) shall keep 

(a) the Registrar of Companies, and 
(b) the Association, 

advised of the names of the registered or licensed architects 
who are full-time permanent employees or shareholders of 
the corporation and are direci:ly and personally supervising 
the practice and assuming responsibility therefor. 

(5) The Council shall issue a permit which shall be valid 
for the calendar year during which it is issued to any cor
poration whch has 

(a) filed an application on a form provided by the 
Council, 

(b) paid all the fees prescribed by the Council$ 
(c) satisfied the Council that it has one or more full

time permanent employees or shareholders who are 
also registered or licensed architects and who will 
assume direct personal supervision of and respon
sibility for the practice of architecture in which the 
permit holder engages, and 

(d) satisfied the Council that the beneficial ownership 
of all of its jssued shares are vested and that all of 
its directors and officers are registered or licensed 
architects as required by subsection (1) , clause {c) . 

(6) When the .Council issues a permit pursuant to this 
Act, it shall provide the permit holder with a stamp bearing 
the permit number engraved in such manner as the Council 
decides which remains the property of the Association 
and shall be returned to it on demand. 

(7) Any permit issued under this Act may be revoked-or 
its renewal withheld by the Council for failure of the 
permit holder to observe any of the conditions set forth 
herein governing the issuance of a permit, or where the 
permit holder has been guilty of conduct that, in the judg-

ment of the Council, is inimical to the best interest of the 
P.Ublic p� the profession of architecture. 

(8)' Tli� provisions of this Act re1atD:g to main�en�ce 
of the dignity and honour of the profes�wn of ar.chitec�.?l'e 
apply mutatis mutandis to the revocatwn or withholding 
of a permit. [R.S.A. l955, c. 161 s, 3; 1969, c. lO, s. 2] 

3 5  
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Note that : 

1 .  There i s  no provi s ion for a s ingle shareholder co�pany . 

2 .  All beneficial own ers o f  the s h ares mus t be archi te cts . 

3 .  All o f  the direc tors and o f ficers mus t  be archite c ts . 

4 .  The profe s s i onal corporation would s ti l l  have to u s e  the 

word " limited" or Ltd . " .  

5 .  Sub s ec tion 3 ( a )  embodi e s  the s ame mechanic s  wi·th regard 

to l i ab i l ity as us e d  in the Engineers and Re late d  Pro f e s 

s ions Act ,  and i s  identical except for the addi tion o f  

the word " drawings " .  

6. There i s  apparently no res triction on the k ind o f  coJ,_tlpany 

whi ch can be formed in order to carry on the prac tice o f  

architec ture . 

Chapte r  4 4  generally us e s  the s ame me thod for each of 

the four pro fe s s i on s  wh i ch i ·t covers bu·t it a l s o  amends the pro

vis ions of the Companies Act in re l ation to all of the profe s s ions 

to provide for a s ingle s harehol de r  company and makes one addi 

tional nece s s ary amendment with respect t o  the legal p ro fe s s i on . 

The Company Act amendments whi ch apply to a l l  four of the amend

ments , provide : 

1 .  One or more persons may in corporate , provi ding they are 

active members of the pro fes s io n . 

2 .  Th e company mus t be a company l imi ted by share s . 

3 .  The company need no t use the word 1 1 l imi te d" or 11 L td . " ,  

providing i t  under takes to add e i ther word wi thin 9 0  day s 

a f ter i ·t ceas e s  to hold a permi t .  
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4 .  The Reg i s trar o f  Compani e s  may compel ·the addi tion o f  the 

word " limited"  or " Ltd . " 9 0  days afte r  the company has 

ceased to ho ld a permi t .  

5. The Ac t refers specifically to the l i ab i l i ty o f  the memb e rs 

i n  accordance with the provis ions in each pro fe s s ional Ac t .  

Comments : 

1 .  The pro fe s s ional engineers have app arently had 

no p rob lem in carrying on with two shareholder companies . I n  

a conversation with the s ecretary o f  the Albe rta Profe s s ional 

Eng ineers , Geologis ts and Geophys i c i s ts Association , I 

gathered that there were no t many s o le practitioners and tha t  

they had b e en ab le to handl e  the r equi remen-ts o f  the Act by 

us ing an additional shareholE1er who held 1:1-. e s hare s i1 trus t 

under a declaration o f  trus t .  I ga·thered further that they 

were not parti cularly concerned as to whether they s hould b e  

a llowed to carry on a s  s ingle shareholder companies o r  not .  

2 .  The Alberta Society o f  Arch i tects \vere n o t  unduly 

d i s tres s e d  about their present s i tua·tion . 'l'he j  r res ·trictions 

are tougher but in a convers tion with the s e cretary o f  the 

As s oc iation and the a s s o c i ation s o l i c i tor , l'Jls .. S herry Harper , 

they had been ab le to get a long within the framework o f  t.he 
present Act by having the additional shareho lder execute a 

trust declar ation and s imply carrying o n  wi·th one dire ct.or . 

Sharehol ders apparently waive the requiremen·t for an aud i t  and 

this  is  the only real hurdle pre sented i f  the company has t\\70 
s hareholders but one director . 

3 .  The problem o f  the death o f  the s o le shareholder 

c auses s ome conern to the architects but only in connecU.on 

. wi th an architect who was engaged , a·t the of his dea th F 
in s upervis ion of con struction , and in any eve n t  there v.ras one' 
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remaining s hare hol&er who c ould probab ly forthwi th call a 

s pe c ia l  meeting and appo int s omeone to take over o r  make some 

arrangement for the \•lOrk to b e  done by s omebody e l s e . The 

e ng ineers had not even cons idered the prob l em and did not think 

it was important . 

4 .  The s ecretary o f  the Ins titute o f  Chartered 

Accountants informed me that while there was nothing in thei r  

Act comparab le to s e ctions 8 2  t o  6 4  o f  the Legal Profe s s ions 

Act , the Ins titute had s e t  up a memb e rs ' emergency a s s i s tance 

p lan  on a vo l untary bas i s . Upon the death or total d i s ab i l i ty 

o f  a memb e r  o f  the p lan , the S oc i e ty would s end in p eople to 

h andle his work , and in the event that a sale o f  h i s  prac tic e  

was neces s ary 1 to arrange a s a le a t  a fair price to ,,_:,t,her 

members of the Soci e ty .  I gathered tha·t ·the Institute had 

done this on at leas t one o c c a s ion in ·the even·t of the de ath 

o f  a member where the member had not been a vol un tary par-tici

p ant in the p l an . 

5 .  Neither the medi cal nor the dental pro f e s s ion 

could conceive of any problem \vha·ts oever in the event of the 

dea th o f  the sole s hareholder . They s imply took the view that 

the patient would immediate ly acquire another denti s t  or doc to r .  

6 .  The s i tuation i s  certainly adequately covered i n  

s ec tions 8 2  to 84 inclus ive o f  the Legal Pro fe s s ions Ac t .  

CONCLUS IONS : 

1 .  The exis ting Companies Ac'c s hould b e  amended ·to 

provide for the s ingle s h areho lder corporation now a llm·1ed to 

charge accoun·tants , denti s ts , lavJyers and mecli cal do ctors , to 

remove s ome of the anomali e s  which now exis t and wh ich have 
be en mentioned with re spect to the ord inary s i ng le s harGho lder 

company . I can s ee no enormo us rus h to amend the exis t ing 
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Companies Act to provide remedial sections for single share� 

holder professional corporations. The section dealing with 

signing the balance sheet has. been mentioned to me but it .. must 

also be poin�ed out that the single shareholder could certainly 

waive his right to an audit statement if this really distressed 

him. My m·m suggestion is that the matter wait until the new 

Act comes into force. 

As with all new legislation, however, some problems 

have arisen with regard to professional incorporations. I 

may say at the outset that all of these problems arise because 

of tax planning, or gimmickry, and are not related to the 

professional incorporation by itself, but have arisen with 

respect to converting an existing company which may have sub·

stantial loss carry forward, to a professional corporation, 

or amalgamation of an existing company with a professional 

incorporation. It also arises under a p,articularly esoteric 

piece of tax planning whereby the wife incorporates an ordinary 

company, gives all the shares to her husband, who converts it 

to a professional corporation, but presumably the attribution 

rules apply so that for tax purposes dividend income paid by 

the corporation is the wife's income. The ineome can then be 

split between the husband and wife by varying the salary and 

the dividends. I gather this scheme has been given the name 

"reverse attribution". 

Attached to this paper is a copy of a letter from 

the Registrar of Companies to myself and others proposing a 

meeting at 3:00 pm on IY1arch 31st dealing with some of these 

problems and I will report to you the results of the meeting. 

Hy own feeling is that the professional corporation is a tax 

advantage which has been granted by the legislative assembly 

under considerable fire from the opposition, and any fm:tlwr 

tax advantages gained from it may well result in cancellation 

of the whole idea. If I had my druthers I would be opposed 
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to converting existing companies or to permitting amalgamation 

of a professional corporation. It is a new and strange beast 

and if we want to keep it I think we should tread very lightly 

at the start. 
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THE PUBLIC CONTRIBUTIONS ACT 

CHAPTER 292 

1.. This Act may be cited as The Public Contributiom 
Act. · (1965, c. 72, s. 1] 

Z. (1) In this Act, 
(a.) "charitable purpose" includes any benevolent, · 

philanthropic, patriotic, artistic, athletic, recrea
tional or civic purpose and any purpose that has as 
its object the promotion or pro\ision of a public 
service; 

(b) "Minister" means the member of the Executive 
Council charged y,ith the administration of this 
Act; 

(c) "organization" means a person, an association of 
persons or a corporation. 

(2) For the purposes of this Act, an organization is con
ducting a campaign to obtain funds for a c.haritable pur
pose 

(a} when it 

(i) canvasses for, solicits or collects money, goods 
or financial assistance of any kindt o� 

(ii) sells or provides or offers to sell or provide 
any goods, senices or other thing of value 
or purported value, 

on the p1ea or representation, direct or implied, 
that the money, goods or financial assistance or the 
sale or provision of the whole or part of the pro
ceeds thereof is for a charitable purpose, or 

(b) when it instructs or causes any person to do any 
thing to which clause (a) refers. 

[1965, c. 72, s. 2] 

3. (1) No organization shall conduct a campaign to 
obtain funds for 1. charitable purpose unless it is auth
orized to do so 

(a) by the Minister. or 

(b) in the case of a campaign to be conducted within 
the corporate boundaries of a city that has a by
law passed pursuant to section 16, by the approv
ing authority of that city. 

4459 Chap. 292 
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(2) This Act does not apply to the soliciting of funds 
by an organization only from persons who are members 
of the organization at the time of the soliciting� and the 
spouses, parents and children of such members. 

[1965, c. 72, s. 3] 

Appl!cation 4. (1) An application for authorization shall be made for auth-
orization to the Minister or to the approving authority of any city 

whose authorization is required, as the case may be. 

Contents of 
application 

(2) Where an application is made to the approving 
authority of a city, a copy thereof shall be delivered to the 
:Minister. 

(3) An application for authorization shall be made a t  
least 3 0  days prior to the proposed starting date o f  the 
campaign, unless the :Minister or the approving authority 
of the city, as the case may be, otherwise permits. 

( 4) Where the gross amount of funds that an organiza
tion intends to raise by a campaign does not exceed $250, 
the Minister or the approving authority of the city, as the 
case may be, may with respect to that campaign exempt the 
organization from complying with any specified provision 
or provisions of this Act, the regulations or the city by-law 
passed under this Act. [1965, c. 72, s. 41 

5. The application for authorization shall state 

.(a) the name and address of the organization seeking 
to obtain funds, 

(b) the names, addresses and occupations of the of
ficers of the organization, 

(c) the names, addresses and occupations of persons 
in charge of the campaign, 

(d) the place or area in which the organization will · 
attempt to obtain funds, 

(e) the objective of the campaign, 

(f) the duration of the campaign, 

(g) the budgetted expenses of the campaign, in detail, 

(h) the budgetted salaries, wages, subsistence and 
travelling expenses that V�-ill be paid to organizers, 
employees and campaign workers, 

(i) the purpose for which the money obtained will be 
used, 

(j) the estimated percentage of the funds obtained 
that will be e:-.-pended in Alberta for the sei·vices 
stated in the application to raise funds� 

(k) the proportion of the funds obtained in any annuul 
canvass or campaign that will be placed in a sink-

Chap. 292 4460 
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ing fund for long-term projects, to meet debentures 
and a reserve fund for programs of expansion, and 

(l) such other information as may be required. 
[1965, c. 72, s. 5] 

6. (1) An authorization given under this Act may, at 
the discretion of the authority giving it, be made valid for 
a limited time only or until revoked and any such authority 
may be revoked at any time. 

(2) An authorization may be refused or revoked by 
and in the discretion of the :Minister or the approving 
authority of a city, as the case may b� 

(a) where there is or will be a non-compliance with 
this Act, the regulations or any other applicable . 

law, or 

(b) where there is or is likely to be a misuse of the funds 
collected, or 

(c) where the amount to be actually applied to a 
charitable purpose is too little considering the 
total amount of the funds to be obtained, or 

(d) 

(e) 

(f) 

where a campaign of a similar nature and to be 
conducted in the same period has previously been 
authorized, or 
where the l\Iinister or the approving authority of 
the city, as the case may be, is not satisfied of the 
honesty, integrity or bona fides of the persons 
conducting or to be conducting the campaign, or 
any of them, or 
for any other reason considered by the Minister to 
be sufficient and in the public interest. 

-( 3}-WherJt an::authorization_::-i_§ �efU&E;_9-0r rev9ked by --±he. 
appro,�utliOrity _of.....a..:.city, the organization affected. 
th.ereby may,_withffi. 30 days after_r.eceiving notice of the 
decision, appeal the der.:j.sion- tathe :Minister who,. after 
considering the repre:5entations of the organization ancLof 
the approving authority, may either confirm-the decfSion or 
direi!t- the approving authority to grant or reinstate the 
authorization; · [1965, c. 72, s. 6] 

7. (1) Every organization that conducts a campaign 
to obtain funds for a charitable purpose shall, after the 
completion of the campaign, file >vith the Minister and 
with the apprming authority of a city that gave an auth
orization for the campaign a financial statement audited 
by an independent and qualified auditor showing 

(a) the total amount of the moneys received, 

(b) the total amount of the expenses incurred in con
ducting the campaign, 

4461 Chap. 292 



Accounting 
for distrl· 
bution or 
contri
butions 

In�pectlon 
of books and 
accounts 

Annual 
report 

Publication 
of Informa
tion re 
campaigns 

PUBLIC CONTRIBUTIONS 

(c) the disposition of the proceeds, and 

(d) the assets &nd liabilities of the organization. 

(2) Where the receipt of moneys is continuous, the or
ganization shall file its financial statement with the :.!in
ister forthwith after the end of the fiscal year of the 
organization or at such other times as the Jllici.s.ter re
quires. 

(3) Where moneys are received from or the campaign 
is conducted in the Province and elsewhere. the financial 
statement required to be filed pursuant to tbi.s _ection 
shall show only the moneys received in, the e.�ense::: in
CtUTed in and the disposition of the proceeds collected in the 
Province. [1965, c. 72, s. 7] 

8. (1) The lllinister may require an organization that 
has obtained funds from the public for a charitable purpose 
to file at such times as the Minister may designate a fin
ancial statement accounting for the distribution of those 
contributions, until the contributions or the conb.·ibutions 
of a particular campaign or drive have been eXpendsd or 
disposed of. 

(2) The Minister may at any time require any organiza
tion that places any of the funds received by it into a 
sinking fund to file with him a financial statement respect
ing the sinking fund. [1965; c. 72, s. 8] 

9. If so directed by the :Minister. an organization that 
has obtained funds from the public for a charitable pur
pose shall at any time permit the Provincial Auditor or his 
nominee to inspect the books, records and accounts of the 
organization relating to the collection, expenditure and dis
tribution of the contributions. [1965, c. 72t s. 9] 

10. (1) The Minister shall submit to the Lieutenant 
Governor in Council an annual report containing a state-· 
ment of the receipts and expenditures of each organization 
to which this Act applies. 

(2) The report shall be laid before the Legislath.·e k:.
sembly within 15 days after the commencement of the 
next regular session. [19651 c. 721 s.10} 

11. The Minister may publish or cause to be published 
such information as he considers to be in the public interest 
relating to 

· 

.(a) any organization that obtains or attempts to obtain 
funds from the public for charitable purposes 
whether that organization has complied v.ith this 
Act or not, and 

Chav. 292 4462 
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(b) any campaign to obtain funds from the public for 
charitable purposes. · [1965, c. 72, s. 11] 

12. (1) The Minister may apply to a judge of the 
Supreme Court, either ex parte or upon such notice as 
the judge may require, for an order appointing a trustee 
of all or any of the assets of an organization that has ob
tained funds from the public for a charitable purpose and 
if it appears to the judge that 

(a) the organization is misapplying any of the funds 
received by it, or 

(b) the organization has failed or is failing to apply 
all or any of the funds received by it to the 
charitable purpose for which the contributions were 
obunned, or 

· 

(c) it is otherwise in the public interest to do so, 

the judge may appoint a trustee and vest in him the coni:rol 
of all or any of the assets of the organization on such terms 
as he considers proper. 

(2) Subject to any directions or conditions contained in 
the order appointing him, the trustee may apply the assets 
placed under his control to the charitable purposes for 
which the funds were originally obtained 

[1965, c. 72, s. 12] 

�;�gf:_b:v 1.3. (1) An organization that contravenes this ActJ or 
a:Ions any regulation or by-law hereunder, is guilty of an offence 

and liable on summary conviction to a fine of not more 
than $100 for each day that the offence continues. 

(2) An officer of an organization who contravenes this 
Act, or any regulation or by-law hereunder, is guilty of 
an offence and liable on summary conviction to a fine of not 
more than $50 for each day that the offence continues. 

[1965, c. 72, s. 13] 

14. A person who on behalf of an organization canvasses 
or solicits or obtains a contribution from the public for a 
charitable or benevolent purpose when the organization is 
not authorized under this Act to conduct a campaign is 
guilty of an offence and liable on summary conviction to a 
fine of not more than $25 for each day the offence con
tinues. [1965, c. 72, s. 14] 

1.5. The Lieutenant Governor in Council may make 
regulations 

(a) governing the operation and activities of organ
izations to which this Act applies, 
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'(b) governing the obtaining· of funds from the public 
and the application thereof by an organization to 
which this Act. applies, 

.(c) designating charitable purposes within the scope 
of this Act, either generally or in particular cases, 

:(.d) designating organ,izations or campaigns to obtain 
funds as organizations or campaigns to which this 
Act applies, 

{e) exempting a designated organization or any 
designated class o� classes of organizations from 
compliance with this Act or with a named provision 
of this Act, 

(/) respecting records to be kept by organizations and 
returns to be filed pursuant to this Act, 

{g) prescribing forms to be used under this Act and 
the regulations, including the form of by-law that 
may be adopted by a city under section 16, 

(h) prescribing when an organization is required to 
give receipts for contributions and requiring and 
governing the use of identification cards by persons 
who r..anvass or solicit for organizations, and 

( i) prescribing any other matter or thing deemed neces
sary or advisable to facilitate the administration 
of this Act and the carrying out of its provisions 
according to their true intent. [1965, c. 72:, s. 15] 

16. A city, by by-law, may designate any person or body 
as an approving authority for the purpose of this Act and 
may make such rules, not inconsistent with this Act or the 
regulations, as may be necessary to give proper effect to 
this Act within the city. [1965, c. 72, s. 16] 
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force 

Chap.29 HEALTH Al'-.lJ SOC. DEVELOP. 1973 

(8) Section 1 is amended by adding the following clause 
after clause (d): 

·(e) "patient", with reference to ? home or unit oper
ated under The H cnnes for the Aged Act, means a 
person who resides in that home or unit. 

The Public Contributions Act 

3. (1) The Public Contributions Act is amended by this 
section.-

(2) Section 6 is amended by striking out subsection, (3). · 

Commencement 

4. This Act comes into force on the date upon which it 
is assented to. 

1 17 
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CHAPTER XI 

NON-PROFIT COHPANIES 

Within Part I of the present Companies Act there are 

a number of provisions permitting the incorporation of 

"non-profit companies". Sections 16, 17 and 18 are generally 

considered to come within the scope of non-profit companies. 

Section 16 provides for the incorporation of fishing, sport

ing and literary clubs, and for restrictions on the trans� 

fer of their shares. There is no specific requirement that 

such a company not carry on business for profit, but the 

implication is to that effect. Section 17 authorizes the 

passing of by-laws that would permit making assessments on 

the members of such clubs. Section 18 has two very distinc

tive provisions. Section 18 (1) provides for the incorpora

tion of companies with share capital with "charitable, phil

anthropic, temperance, r�ligious, social, political, literary, 

educational, athletic or other like purposes." Such companies 
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may provide in their Letters Patent that all property of 

the corporation, including profits and income, shall be 

held in 'trust for the objects and purposes for which the 

company was incorporated and a prohibition against the 

payment of dividends. The provision, unlike section 16, 

requires in effec·t that the company not be for the pecuniary 

gain of the shareholders or members. Section 18 (2) 1 unlike 

section 18{1) provides that a corporation may be incorporated 

without share capital f or the purposes f or which a corpora

tion may be incorporated under section 18(1). The section 

goes on ·to provide that such a corporation shall be subject 

to clauses (a) to (j) of section 18(2) "as well as all 

other provisions of the Act not inconsis·tent t:.herew·ith, 

unless othervlise specified in the Letters Patent 11 , It is 

not completely clear whether or not the last phrase is 

applicable to provisions (a) to (j) and therefore that 

provisions contrary to them may be included in the Letters 

Patent. If that is the case, then it is conceivable that 

the corporation could carry on business for the profit of 

its merobers as it is clause (h) that contains the pro

hibition. However, this seems clearly to be con·trary to the 

general intent of the section, therefore, we have included 

section 18{2) corporations under the heading of non-profit 

companies. 
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These provisions are now generally used to incorporate 

t-.;.vo distinct types of non-profit companies. A section 16 

corporation can be described as a "corporation .formed for 

a  non-pecuniary purpose • . .  Activities for the 

benefit of the membership are the predominant aspect of the 

corporation, although the corporation may sometimes extend 

incidentally some services of a charitable nature for the 

benefit of the public at large."
1 

Such companies may also, 

however, be incorporated under section 18. However, many 

companies incorporated under section 18 are more aptly de-

scribed as corporations "formed for a  non-pecuniary 

purpose \vhich is more commonly referred to as the charitable 

not-for-profit corporation ... The charitable corporation 

can be considered to be one \vhich meets the common la\v test 

as to what constitutes a charity set forth by Lord HacNaughten 

in Pemsel y Special Commissioners, [1891] A.C.531, 533: 

'Charity in its legal sense ccrprises four principle divisions: 

relief of poverty, the advancement of education, • • •  the 

advancement of religion and ... other purposes beneficial 

to the community not f�lling under any of the preceding 

heads. ' 
2 

Not only does section 18 attempt to treat the t·t;-lo 

1. Cumming, Proposals for a Ne\·l Not-for-Profit Corporations 
Law for Canadct, (1974),  I, p.6. 

2. Ibid. , at p. 5-6. 
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provisions should distinguish between private membership 

corporations and public charitable corporations. In addition, 

the application of general trust la\v should be  clearly de� 

lineated. 

We think, however, that it is inappropriate at this 

time to attempt to deal \vith non�profi t companies in any 

detail. The major questions will basically be whether or 

not to follow the rules for business corporations. This, 

of course, depends upon the rules finally enacted for 

business corporations. We do, hm;ever, make the following 

initial recommendations for consideration, 

A. INCORPORATION WITHOUT SHARE CAPITAL 

The present federal Act, the federal Proposals for a 

New Not-for-Profit Corporations Law for Canad� and the 

Ontario Act provide for incor9oration of non-profit com

panies v1ithout share capital. Tte usually stated advantages 

of incorporation witho�t share capital include provisions 

for the expulsion of �embers and control on the transfer of 

meiT�ership. In part, these advantages only reflect the 
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any question as to the validity of such bonds (as a result 

of the rule against perpetuities), it would be 

advisable to continue section 80(3) of the present Act. We 

believe that there is no reason to change the present 

scheme in the Ontario and Federal legislation and therefore 

that, as with section 18 (2) , the non-profit corporation 

provisions should provide for no-share capital only. 

B. OBJECTS OF NON-PROFIT COMPANIES 

The present Act lists a n uwber of purposes for which 

incorporation may be sought. The federal  for a 

New Not-for-Profit  Law for Canada refer to 

this method as a functional approach. They suggest a general 

economic approach be taken. Incorporation must be for a 

non-pecuniary purpose and it must be stated whether the 

corporation is a membership type or a charitable type cor-

poration. They need not state, hm·;ever, the objects of in

corporation. We favour the distinction between membership 

and charitable non-profit companies. We recommend that the 

incorporation of companies be per�itted for any non-pecuniary 

purpose. We understand that this recommendation is not sub

stantially different from the current practice under section 18. 
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provided that unrestricted property of a charitable corpora

tion not be subject to trust la ·7. 5 This appears to be the 

preferred view. 

It is also recommended that the legislation specifically 

state the destination of surplus assets on dissolution. At 

present, there.are three possibilities. 6 (1) It may be re-

turned to the donor where the property was not given with 

a general charitable intention,
7 

(2) It may be forfeited 

to the Crown on the principle o� bona vacantia.8 
(3) It 

may be distributed as nearly as possible in accordance with 

the donor's intention.
9 

The third poss ibi l ity is often 

referred to as the  doctrine, an analogy to the 

do��ine applicable to trusts and seems to be generally 

accepted as the most preferrable.
10 

A charitable corpora-

tion under the federal Proposals for a New  

Corporations La\v for Canada
11 

\·lOuld require charj table corn-

panies on dissolution to distri�ute their surplus assets to 

5. Cumming, Proposals for a Kew Not-for-Profit Corporations 
Law for Canada ( 1974), Vol. I at p.33-34, 

--

6. Ibid. at p.82-83. 

7. Scott, The La\V of Trusts (3rd ed.) Vol. IV at p.3054-5. 

8. Re Enderton, [ 1954] 4 D.L.R. 710 (Man. Q. B. ). 

9. Wallis v Solicitor General for New Zealand [190 3] A.C. 
173 (P.C.). 

10. See Mockler, op. cite at :r:ote 3; Cumming, op. cite at 
note 2. 

11. Cu��ing, op. cite at note 5 at p.83. 
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one or more organizations having similar purpo�es. In the 

event that such distribution (in accordance with the articles} 

is i�possible,· the liquidator would be required to choose 

another organization having similar purposes subject to t he 

approval of the court. We recommend that Ne'l.v Brunswick similarly, 

specifically enact, a  rule for charitable corporations. 

Non-charitable or membership corporations also should 

be permitted to provide for the distribution of their surplus 

assets on dissolution to one or more organizations with 

similar objects or purposes. Hmvever, a mandatory provision 

to that effect would seem unreasonable, for example, a 

golf club being required to turn over its surplus to another 

golf club. But because of the non-profit purpose or ob

jective of such membership corporations, there is a question 

as to whether the surplus should be distributed to the mem

bers. The alternative 'l.voul.d be a forfeiture to the Crmvn, 

perhaps to be used for charitable purposes or perhaps to 

charities directly, the decision being made by a govern

r.lent agency or by the liquidator 'l.vith the approval of the 

court. However, the present Federal, Ontario and Ne'\v Brunsirdck 

legislation appear to allow the distribution of a surplus 
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to members and so does the proposed Federal legislation. 

Despite the fact that it is against the non-profit purpose 

of the corr�pany, and the inequity when only the member:.; at 

the time of dissolution share in the increasing value of 

the assets, we think that it is still the most generally 

acceptable and practical method of distribution. 

E. RECO�WENDATIONS 

We recoffiflend that: 

Non-Profit Companies 

l. Provisions dealing with non-profit companies, as nearly 

as possible, be comparable to those dealing with business 

corporations. 

2� In order to accomplish our =irst objective, the drafting 

of Non-Profit Companies provisions await the final determina

tion of the business corporations law. 

Incorporation Without Share Capital 

3. As a preliminary matter, congideration be given to the 

repeal of sections 16, 17 and 18 of the present Act and 

a new part be enacted allo�in� all organizations whose 

purpose is not for the direct pecuniary profit of its 

members to incorpcrate without share capital. 
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:•:el:'ber ship 

4. The corporations have the right to determine the re

strictions and conditions attaching to each class of 

membership. 

Tr.e Law of Trusts 

5. The  doctrine apply on the distribution of sur

plus assets of charitable corporations, but that the 

assets of membership corporations be cistributed according 

to the articles, and in the absence thereof, to the 

members. 

 

.. it � 







pany for all purposes with the same voting rights as had the deceased 
shareholder. · 

1.2.7. The Committee recommends that the Ontario Act be amended 
to adopt, in principle, the concept embodied in Section 4 7 of the Model 
Business Corporation Act prepared by the Committee on Corporate 

Laws of the American Bar Association, which section reads in part as 

follows: 

"One or more persons, or a domestic or foreign corporation, may 
act as incorporator or incorporators of a corporation . . . " 

This recommendation reflects the view of the Committee that modem 
corporation law should impose minimum restrictions on and afford 
maximum convenience and simplicity to incorporation and organization 
of companies. As a corollary to this recommendation, the Committee 
suggests that the Act be further amended so as not to require the incor
porator or incorporators to be subscribers for shares. 

3. Witness the fact that only new joint stock companies with 25 or more members 
or with shares transferable without the express consent of all the members 
were required to register urder Gladstone's Joint Stock Companies Act, 1844 
(7 and 8 Vict. c. 110). 

4. Section 3(1). 
5 . . Section 322. 
fi. Salomon v. Salomon & Go. Limited [1897] A.C. 22. (H.L.). 
7. Jenkins Report, para. 21 et seq. 
8. This state of affairs is encouraged by the effect of section 299 of the Ontario 

Act which does not require directors to o'\vn beneficially the shares held for 
qualification purposes. In the Committee's opinion, Sec':ion 299 (1), (2) & (3) 
!'erve no useful purpose and should be repealed. 

7 



CONSUMER AND 

CORPORATE AFFAIRS 

Compan1es Branch 403/427-2311 

rvvx GJ0-831-1942 

March 24th, 1976 
2nd f-loor, Century Plac,' 

9803, 102 /\ /\VC!ll!C 

Mr. G. C. Field, Edmonton, Alberta, Ccmada 

Institute of Law Research, 
Law Centre, 
Uni versi·ty of Alberta, 
EDMONTON, Alberta. 

Dear Sir: 

Re: The Companies Act 
Professional Corporations 
Bill 68 (Ch.44, S.A. 1975 Second Session) 

For the T'easons which follow, I consider it necessary that a mee·ting 
be arranged to revie�v the amenct11ents effected by Bill 68, in light of 
the existing provisions of The Companies Act. 

I discussed this briefly with Mr. Witten, Mr. Hurlburt, I1r. Field, 
Joanne Veit and Marg Dormelly, �vho suggest that the meeting be hr:::ld 
as soon as possible. 

-

The above mentioned Chapter 44 of the Statutes of Alberta inter alia 
amended Sections 13, 15, 16 and 293 of The Companies Act. 

The amendments to Sections 13, 15 and 293 do not cause us probleJllS and 
regardless of the obvious deficiencies in The Companies Act respecting 
one-man COrporations, this office has Harked OUt a scheme '.-Jhei•eby such 
professional corporations can be incorporated and as a rr.atter of fact: 
approximately 130 have received certificates to date. 

The problems arise as the result of the amendments to section 16 t-ihich 
appear to contemplate the conversion of any share-capi-tal company to a 

professional cor�oration and the reverse if a professional corporation 
were to lose or surrender its professional permit-. 

The main problem confronting us at the moment is the converslon of an 

existing share capital company to a professional corporation. 

a) The company can change its nat!le. 
b) The company can change its objects. 
c) The company can change its powers. 
d) The company can change its authorized capital and/or rights, 

etc. attaching to its shares. 

T5J 3A3 

cont inu(x1 . • • . . . •  
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These changes are all pn:)Vided for lTI sections 3 2  - 38 inclusive, of 
The Companies Act. 

It is my opinion, ho:·:ever, that the present provisions, inclusive of the 
amendment effected by Cl:apter 44, S. A. 1975, do not permit an altera·tion 
to the clause respect�1g the limitation of liability. 

Too, the present ar..ca.1gement this office has with the professional 
organizations would be defeated, ·at least to ·the extent that we would no 
longer have assurance that such a professional corporation (by name and 
upon conversion) was at least capable of being issued a permit. 

Another method by which a professional person might offset income from 
his profession by losses incurred from the other business of running a 
farm, a ranch, an apal"'ir.ent block, clinic building, or some other business, 
would be to arnalgaiTate a professional corporation formed in the usual way 
�-vith his existing corporation. 

In either case, however, we run into the same problem. 

From recent discussions it appears that the adoption of a new Compan{es 
Act for Alberta is at least a year down the road and therefore the 
existing Act may need &uendment :-

a) to permit the co!lversion of an existing share capital corporation 
to a professional corporation (See especially section 34.(1) re 
inclusion of new objects and section 30 re liability clause) . 

b) to make provision for meetings if there is only one member. 
c) to make provisio!l for signing resolutions, balance sheets, seal, 

quorum, etc. in the case of one-man companies. 
d) in the case of a professional corporation, need a director be a 

shareholder -· it is not a statutory requirement of our Companies 
Act at this t�ue. 

e) to give the Registrar authority to remove nProfessional Corporation11 
from a name in tbe event that a company loses its permit - all he 
can do under existing circumstances is to add the 11Limited" or 
"Ltd. 11 to the na::te and yet by definition a 11Professional Corporation11 
is a company possessing a permit. 

f) perhaps devise a Schedule (C) to The Companies Act as Articles of 
Association peculiar to professional corporations (one-man companies). 

g) clarify the point as to whether or not there is no limitation of 
liability only LD respect of professional acts and that such does 
not extend to the other businesses one might carry on in the name 
of a professiona� corporation. 

Because detailed insi2"Jctions-to Legislative Counsel regarding suggested 
Legisla·tion must be in his hands by July lst for ·the Fall Session and 
requires prior approval of the t1inister who is responsible for the 
particular statute, I am requesting that you meet with me a·t a convenient 
time. As a suggestion, I propose the meeting be held at the Companies 
Branch at 3:OOpm on KeCL1esday, March 31st. 

Yours truly, 

:;/__ .k:2->E/ 
�--;--T-��vt �2---

;Y HaiJ-ld . 'D1omas 
. · Re�ar of Companles 

/rr 

.,� 
P.S. Please contact m; secretary, :Niss \<Jilliams, 427-2311, regarding your 

ability to atte;:d. 



Letters have been mailed to -

Mr. N. L. Witten 
��s. M. Donnelly, 
Mr. W. H. Hurlburt, Q.C., 
Mr. G. C. Field 
Mr. D. J. Boyer, 
Mr. W. N. Richards 
Mr>. P. L. Herring 
Mr. P. N. McDonald 

Copies to -

Mr>. J. L. Lyndon 
Mr. S. A. Pepper 
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The Private and the Public. Company 

A brief look at the history of the United Kingdom 

legislation will help us to focus on some uf the problems in 

this area. The distinction bet\veen private and public com� 

panies first entered the United Kingdom statutes in the 1907 

·Companies Act. and reappeared in the Companies (Consolidation) 

Act of 1908e The basic definition of a private company \•las 

the same as in Alberta today, namely, not more than fifty 

shareholders (exclusive of employees or former employees) , a. 

restriction on the right to transfer shares, and a prohibit:ion 

against the solicitation of the public to purchase the co:mpany1s 

shares. These·provisions are all basically an attempt to pro

vide a corporate vehicle for the small trading venture in 

"t·lhich the directors and the shareholders c::re the same peor .... Ie! 

and in some ways are an attempt to implement some of the 

partnership provisions in the Cora�?;:mi.es .?:et, such as the 

restriction on transfer since the partners would have to 

accept a nevl partner. It may be recalled that al·though the 

ffu-aous _Ivf_.r. Solomon was carrying on a de facto one man comp.:.my t 

he owned 2,001 out of 2!007 issued shares, he vvas stilJ 

required to have seven shareholders r the rema:i..ning six s:ba:ces 

being held by members of his family. The 1908 Act reduced 

·this number to three. The other two main advantages of the 

private company lay in the area of disclosurer it \vas not 

require4 to· file its annual financial staterfients, and in the 

fact that a private company could make a loan to its directox 

which a public company could not do. By 194:>, the year of 

the Cohen Reportr the private company provisions had suffered 

considerable abuse through the incorporation of private sub

sidiaries by public companies v1ho ;,ver� !Jermi t:ted to file 

consolidated balance sheets remarkable mainly for the paucity 

of information given. The private subsidiary did not have to 

file a balance sheet and could make a loan to its direc tors 

v:ho by an odd coincidence \vere frequently the same persons as 

the direct.ors of the pa.rent. The Cohen Report then n.ttempted 
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a classification of private com?anies into exempt private 

companies end non-exempt private companies. 'rhe definition 

separating the bvo was complex and proved ineffective to 

cure the abuses. In 1962 the Jenkins Committee recommended 

that both the distinction bet,tleen exempt and non-exempt 

private companies, and between private and public companies 

he abolished. The Companies Act of 1967 however abolished 

the first distinction only and sought to cure the abuses 

arising out of the second distinction by removing the two 

main areas of abuse. Thenceforth private companies in 

England were required to file their annual .statements and 

could no longer make loans to their directors. The private 

company still exists in England but its advantages are not 

as great as before. Professor Gmver has summarized these 

advantages as follmvs: 

l. There need be unly two members instead of a 

minimum of seven and one director instead of a minimum of 

two. 

2� It can be formed more simply and more cheaply 

since no prospectus requirement is reguiredc 

3. It can commence business immediately upon regi-

stration. 

4� Since no prospectus is required there is not 

a great deal of publicity regarding its affairs other than 

its filing of its annual statements. 

Se All its directors can be appointed by a single 

resolution of a general meeting which is apparently not true 

with regard to public companies. 
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Professor Gower then lists as disadvantages ·the three original 

criteriar namely the limitation of fifty members, the restric

tion on the right to transfer shares and the prohibition for 

making any invitation to the public to subscribe for its 

shares; which in the 1967 Act added debentures as well. It 

might be interesting to comment on the fact that �vhen I was 

in England in May of 1975 I was told by the Registrar of 

Companies and by Mr� 'D.!.+� 1�d�u :f,�-> , the Regis·t:rar of the 

Companies Court, that private companies were generally two 

to three years late in filing their annual statements and 

that nobody was paying much attention to this fact. This 

simply arose from the fact that all of the auditors in 

England were terribly overworked and so far behind in al.J. 

of their v10rk. No action was being taken by any o f  the 

administrative branches dealing ·with the Companies Act to 

compel private companies to file their finc:-ncial statements 

since the administration were as understaffed and behind in 

their work as were the auditors. Apparently, these companies 

are paying tax on an estimated basis on unaudj ted statements 

and simply file amended returns \vhen the audi·ted s·tatements 

come in. 

It is suggested therefore that the main criteria 

which we must look to in attempting any distinction between 

a private and public company is whether t!-le direct.ors are 

substantially the same group as the shareholders. From t:he 

positive tone of the last statement you will no·te that I am 

presupposing that the distinction should be retained. The 

Registrar of Companies for the Province of Alberta es.timates 

that 9 8% of the companies incorporated under t.he Alberta 

Companies Act are private companies, and that of these a 

total of 5% only would have more than 15 shareholders. To 

alter this distinction by wiplng it out altogether would be 

a major change in our company la;,·; and is no·t recommended. 
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This leaves us therefore with three alternatives: 

1. A separn te act for each type .. 

2. An act broad enough to encompass the the public 

company with the necessary exceptions for a private 

company. 

3� An act designed specifically for private companies 

expanded where necessary to handle publ ic companies,_ 

As it will be seen in the follovling paper different 

jurisdictions have adopted different techniques so far as I 

know no jurisdiction has adopted route number 3 above� In the 

interests of uniformity therefore it woulcl seem to be wiser 

to stick with either nmnber l. or number .'2, and in the inteJ:es ts 

of practicality this \·lOuld seem to leave us with nmnber 2. 

Our problems therefore would seem to be� 

1.. i1hat shou.ld the distinction be be-tween 2. public 

and a private company? 

2o What requirements tha t govern a public company 

should be eased or abandoned with regard to a 

private company? 

3. What are the specific private company problems 

with which v1e should deal? 

(1) Alberta 

�� Private company " is defined in section 2 26 

and is as follows: 



26. '&private company,.-"prh·ate company" means a company 
that by its memorandum or articles, 

(i) in the case of a company having a share capital, 
(A) restricts or prohibits the right to transfer any 

of its shares, 
(B) limits the number of its members to fifty or 

less (exclush·e of persons who are in the em
ployment of the company, and persons -..vho, 
having been formerly in the emplo:v·ment of the 
company, \vere while in suc·h employment and 
have continued after the determination of such 
employment to be members of the company), 
but where two or more persons hold one or 
more shares in the company jointly they sha1l, 
for the purposes of this definition, be treated 
as a single member, and 

(C) prohibits any invitation to the public to sub
scribe for any shares or debentures of the 
company, 

or 
(ii) in the case of a company not having a share capital, 

(A) 

CB) 

{C) 

limits the number of its members to fifty or 
less (exclusi·re of persons \vho are in the em
ployment of the company, and of persons who, 
having been formerly in the emplo:.yn1ent of the 
company were, \':hile in such employment and 
haye continued after the determination of such j employment to be members of �he company), t 
prohibits any im·itation to the publ:::: to become 
members or to subscribe for debentures of the 

I 
company, and 
restricts or prohibits any transfer of the inter-
est of a member in the company; . 

There is a further subsection (ii) which deals 

with a company not having a share ca?italo These are the 

three classic distinguishing features first embodied in 
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the English Act of 1907. A public company is simply defined 

as a company that is not a private company. 

'l'he two attributes of a private company which \vere 
subject to so much abuse in England, the exemption from filing 

its annual financial statc:I'lentsr and no restriction on the 

loans to its directors are contained in section 14 regarding 

loans, but it wi ll be noted that the section covers loans to 

both shareholders and directorsr and in section 146(3) VIhich 

excepts a private company from filing with its annual report, 

a copy of the balance sheet and related documents. 



i4. (1) Loans.-A public company shall not make any Jo·an to 
any of its shareholders or directors or give, whether directly or in
directly and whether by means of a loan, guarante"!, the provision of 
security or othenvise, any fin?ncial assistance for the purpose of or 
in connection mth a purchase made or to be made by anv person of 
any shares in the company . . 

• 

(2) Nothing in subsection (1) shall be taken to prohibit 
(a) the lending of money by the company in the ordinary 

course of its business where the lending of money is part of 
the ordinary business of the company. · 

(b) the making by a company of loans to persons bona. fide 
in the employment of the company, whether directors or 
otherwise, with a view to enabling or assisting those per
sons to erect or purchase dwelling houses for their own 
occupation, or 

(c) the provision by a company, in accordance with any scheme 
for the time being in force, of money for the purchase by 
trustees of fully paid up shares in the capital stock of the 
company, to be heid by or for the benefit of employees of 
the company, including any director holding a salaried 
emplo:yment or office in the company, or 

{d) the m aking by a company of loans to persons in the employ
ment of the company, including directors holding salaried 
emplo�'Tilent, with a ,-iew to enabling thos� persons to 
purchase fully paid up shares in tl'e capital stock of the 
company, to· be held by themselve� by ·;;ay of beneficia.! 
O'\vnership. 

(3} If any loan is made by a public company in contravention 
of subsection (1), all directors and officers of the compc;ny making 
the same or assenting thereto are, until repayment of the said 
loan, jointly and severally liabie to the company and any person 
injured, for any loss, damage or costs that the compan;>r or person 
sustained or incurred by rec.son of the contravention of sub
section (1). 

(4} 
(a) 

(b) 

Notwithstanding subsection (3), 
the liability of the dirr.ctors and officers of a company under 
this section is limited to the amount of the loan made in 
contravention of subsection (1) with interest at the rate, 
if any, stipulated for in tte loan, and 
a director shall not be held liable for a contravention of 
subsection (1) if he proves that the contravenUon was not 
due to any misconduct or negligence on his p:1.rt. 

(5) Proceedings to reco,·er any loss, damage or costs sustained 
or incurred by reason of a contra,·ention of subsection (1) may not 
be commenced after the ex-piration of two years from the date on 
which the loss, damage or costs were sustained or incurred. [R.S.A. 
1955, c. 53, s. 14] 
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.:!..( S .. (3) Rxcept ·shere the company is a prh·ate company, the an� 
nual return shall iYlclnde a written copy, certified by a director or the 
manager or ;;ec;:et2.ry of the company to be a true copy, of the last 
balance c;heet tha: has been audited by the company's auditors, in
cbding even.- doc�1ment required by law to be arnexed thereto, to
gether with a copy of the report of the auditors thereon, certified 
as aforesaid, and if any such balance sheet is in a foreign language, 
there s'hall also be annexed to it a translation thereof in English, 
certified in the prescribed manner to' be a correct trapalation. 

In addition the fol lowing distinctions are made 

throughout the Act between a private and a public company� 

(a) Under the provisions of section 15 three or 

more shareholders are required to incorporate 

a public company. 

(b) Under the provisions of section 75(1) a person 

i.s not capable of being appointed a director 

of a public company by the artic..:les of assoc-c 

iation and sha l l  not be named as a director 

unless he has sig-ned the articles by which hec 

is appointed or fi led a consent in writing 

with the Registrarr and, either signed the 

memorandum for the number of shares necessary 

for him to qualify or filed with i:b.e Registrar 

an undertaking in writing to take up and pay 

for his qualifying shares. 

(c:) Under the provisions of section 78 (:i) (b) a 
director of a private company may vote upon 

a contract in which he has an interest if 

there is no quorum of directors in office 

who are not so interested. 

(d) The definition of insider contained in 

section 81(1) (e) refers only to a director 

or senior officer of a public company and 

t.herefore exempts private companie!'� from 
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the whole of division 3: Part VI • \vhich 

deals with insider trading. 

{e) Since a private company is prohibited from· 

soliciting the public '.vith regard to purchase 

of its securities and could not do so unless 

it converted to a public company, division 6 

of Part VI dealing with prospectuses. 

(f) Under the provisions of section 117(2), and 

providing the shareholders have agreed by 

unanimous vote, the auditor of a private 

company may be a 

of the company. 

tion with regard 

director, o fficer or employee 

There is a complet.e prohibi

ta a public company, 

(g) Under the provisions of section 11 8.1 certain 

types of companies are exempt from the neces� 

sity of appointing auditors or ob·taining an 

annual report. Th e distinction is not. ·the 

distinction bebreen private and pu.bJ.ic company 

embodied in the Act but is a curious distinc

tion -.;.;rhich seems to follow· more closely the 

distinction in Ontario between an offering and 

non-offering company. In order to be exempt 

the company (which apparen·tly can be either 

public or p:dvat.e) r;;ust: 

(i) not offer its securities to the public; 

( ii) h ave five or f.-;�,.;ar shareholders; and 

(iii) must not have assats exceeding $500,000 

and gross operating revenues noJc exceed--· 

ing one million dollars shown on the 

financial statement for the preceding 

year. Just ho� a company can do this 

for two s uccessi?e y ears in a row is 

not very clear. 
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This section was introduced into the Act by 

Bill 39 of the 1973 legislature. I have checked 

the Bill and Hansard for any pos3ihle explc>nation 

as to its wording. I·1rc Koziak introd.t..ced ·t11e 

Bill and as might be expected th�re v,ras a brief 

statement that the provision would be tvelcomed 

by all and there was no further discussion of 

it.� 

(h) Throughout Division 7 of Part VI of the 

present Act which deals with accounting records 

and financial statements there are many dis

tinctions drawn bet\veen the requirements for a 

public company and a private company. Under the 

provisions of section 1 20 a private company must 

present a financial statement consisting of a 
balance sheet, profit and loss and surplus, 

\vhile a public company must present a comparative 

financial statement showing all of ·these items 

and in addition a statement of source and appli·

cation of funds (the current accounting telJn for 

which is changes in financial. position) � U:nJe1� 

sectionsl21, 122, 123 and 124 a private company 

must prepare its balance sheet and ancillary 

statements nto present fairly the results of the 

operations of the company11 whereas a public com-

pany must comply with detailed p rovisions. For 

example section 121 deals with statements of 

profit and loss in a public company clearly dis� 

tinguishes ten different items as well as presenting 

the situation clearly. The same detailed distinction 

is made in section 122 with regard to the statement 

of surplus. Section 123 deals -..vi th a statement 

of source of application of funds \·Tl!ich a pri ViJ te 

company does not have to prepare jn any eventr and 



section 124 deals with the balance sheet an� 

lists 26 separate items \vhich mm:t be covere� 

in the balance sheet of a public companye 

Section 125 deals \vi 1:h notes to t-he financial 

statements and subsection 3 of that section 

lists some 15 particular i terns \vhich must be 

dealt in a note to the financial statement o f  

a public company� 

Section 131 states that financial statements 

must be mailed to the shareholders of a public 

company ten days or more before the date o f  

the annual meeting but that i n  a private com

pany the shareholder is simply entitled to 

demand them and there is apparently no require�� 

ment to mail them out before the annual meeting,, 

Under the provisions of section 132 public 

companies are required to send °CO their share-" 

holders a six-raonth comparative st.at:emenL 

While no attempt will be made to deal in this 

paper with audit requirements for either public 

or private companies it is apparent that private 

companies are left pretty well to t:hemselves 

with regard to specific requirements of their 

financial s tatements1 because they do not have 

to file them and they are really for the share� 

holders' own information wholly. This of course 

does not give the creditors o f  a private company 

a great deal of information, they are left to 

fend £or themselves and use other resources as 

best they may. 
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(i) Under section 135 (1) (d) the quorQm require

ments which apply unless the articles of 

the company make other provisions are dif

ferent for a public and a private company. 

In a public company it is three, in a private 

company it is t\vo. 

(k) Under section 197(d) the court has juris

diction to wind up a company if the number 

of members in a private company falls belmv 

two in any other company belmv three. Sec

tion 293 imposes personal liability on the 

members u nder the same circumstances. There 

is one other further section in the Companies 

Act, the precise effect of which has always 

baffled mer this is section 48. 

48. (1) Failure to comply with �onditions.--If the company 
fails to comply with the provisions that are included in its memo
randum or articles and that constitute it a priYr.te company, it ceases 
to be entitled to the privileges and exemptions conferr�d on private 
�ompanies under the sections of this Ac:t relating 

· 

(a) to the making of an annual return in th•? form of a halance 
sheet (section 1-16), 

(b) to the grounds upon ''"hich a comp:::.ny mn:r be \';ound up 
by the court (section 197), and 

(c) to the minimum number of members with ·which a com
pany may continue to carry on business (section 293), 

&nd thereupon those sections apply to the comp:my as if it were not 
e prh·ate company. 

(2) Notwithstanding subsection (1), the court, on being satis
fied that the failure to comply with the provisions was accidentalu.
rlue to inad'.·ertence or to some other sufficient cause, or that on other 
grounds it js just and equitable to grant relief, may, on the applica-
tion of the ._ompany or any other person inter€sted, and on sucb 
terms and conditions as may seem to the court just and expedient, 
order that the company be relieved from such consequences as 
sforesaid. [R.S.A. 1955, c. 53, s. 58] 

49 
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To give a concrete exainple let us presume that a 

private company has 48 shareholders. One cf the shareholders 

wishes to divide his shares equally amongst his six children 

and to make a gift inter vivos to them. This will of course 

mean that the company will have 54 shareholders and will no 

longer comply with the provisions included in its articles of 

association that con stitute it a private companyc It would 

seem that the only effect of this would be to make the company 

into a public company, but the only effectr providing an order 

is obtained under subsection (2), is to bar a loan to share

holder or director, and to require the company to recast its 

financial statements in a some\·lhat different in order to comply 

with the public company requirements. It would also seem ��at 

the insider provisions would apply and the proxy and proxy 

solicitation provisions would apply since these are not 

matters with regard to which the judge has any jurisdiction 

to order an exemption under subsection (2)" Howeve r it is 

the wording of section 48 (1) that pervlexes me since it 

specifically lists the three provisions of t:he Ac·t v1hich v;j 11 

be effective if the company goes over 50 shareholders. The 

only rational explanation is that the company does become a 

public company but if a judge so orders it is exempt from the 

provisions of the three sections dealing with company orders 

but no oJ..:hers. I am not. sure that this really is 'ltlhat ·the 

section says but it seems to be the only rational meaning 

I can dig out of it. 

PROBLEI>lS: 

Of the three criteria contained in the 1929 Alberta 

Act which are carried forward to our present 1\ct: on ly one 

has caused little trouble and that is the res tr iction on t.he 

right to transfer shares. This r estriction cari be as simple 

and limited as simply requiring the approval of the directo)":s 

to any proposed transfer. The next varia t:ion is to J::-eq1Ji1'�c 
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unanimous approval and various articles have built into ·them 

what are in fact the provisions normally found in a buy-sell 

agreement amongst the shareholders, usually granting a right 

of first refusal to the remaining shareholders to purchase� 

It may well be that there are companies which provide for a 

�� shotsun" clause in their articles but I have never seen one� 

The limitation of fifty members (exclusive of 

employees or former employees) has certainly been abused in 

one wellknown case, namely Papp Holdings Ltd. At the time 

of its demise Papp Holdings Ltd., a private company, had 

over 250 shareholders& Various shareholders held large 

quantities of shares and issued trust declarations saying 

that the beneficial owner was another shareholder or sha.re·

holders !' and there were instances \vhere prospective shar·e

holders became employees of the company for as little as 

one-half a day, purchased their shares during that period, 

and then left the employment of the company. While this 

abuse is possible, there seems no question \·Jhatsoever tha·t 

Papp Holdings v1ere soliciting the public to purchase their 

shares. Since "public" has riot been defin.ed in either the 

English Act or our present Act, the question of 1:1hu.t precisely 

is soliciting the public has been left to the courts to deter� 

mine. The leading case in England is Nash v. Lynde [1929] 

A.C. 158. The most succinct statement of the problem however 

occurs in the judgment of Scrutton, L.J. who dissented in t:he 

Court of Appeal and was vindicated in the House of Lords. 

His statement of the problem which occurs on page 102 of the 

Report of the case in [1928] 2 K.B. 1 3 ,  is as follows: 



Hit seems to me to be a question of degree 
whether there is a sufficiently general 
offering to make it a public offer, or such 
a limited selected distribution as to make 
it private negotiation. One may consider 
the whole circumstances, • • •  but it remains; 
in my view.,. a question of fact." 
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The House of Lords upheld this view and found that while the 

document probably reser.ble� a prospectus it had never been 

"issued" to the public. In the light of th:j..s and other English 

cases it would appear that the relevant facts to be looked at 

are, the nUJ.Ll.ber of copies of the circular printed or \·lritten, 

the number of persons to whom the circular is sen'c, the cir-

cumstances in which persons receive it, and the character of 

the document itself� In looking at the line of English cases 

which preceded Nash v. Lynde it is apparent that. the Engl:Lsr1 

courts have taken a much more hands off attitude than the 

one British Columbia and Alberta case which will be discussed 

shortly. 

There are t-:.·10 leading cases in Canada on this mat-· 

ter. The first is a decision in British Columbia, Rex v. 
Empire Dock Ltd. ( 1940) 5 5  B.CoRc 34. One new factor was 

considered namely the general history of the company which 

had started as a public company, been converted to a private 

company and had then issued some 800 invit�tions coupled 

with an application to purchase shares and an additional 600 

advertisements regarding the issuance of shares. It seems 

clear that even the English courts 1.vouJ.rl have found -this to 

be soliciting the public. 

The leadinq .i\lberta case is Tr1,_k; l QUeen Reg � v. - � . -
Piepgrass (195 9) 29 i.�.s. H.H.R. 218, a decision of the 

Court of Appeal. Pi�pgrass was the direct.or of a company 

called Superior Accounting Systems Ltd. , incorporated 

as a private company. All told there were three directOJ:s 
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and seventeen shareholders. At the time of the trial the 

shares were worthless. Within a period of three weeks Piep-· 

grass . called on four farmers i11 the :Camrose area to whom he 

had sold sh<.lres in other private companies, and one station 

agent in West lock with whom he had no previous business deal·

ings whatsoever and who \vas totally unknown to him. The 

court acknowledged that it was impossible to define with any 

degree of decision what is meant by the term "offer for sa le 

to the public".pointing out that it is one thing for an indi

vidual or group of individuals to disclose information to 

friends or associates seeking support for a private company 
·
but it is quite another for a private company to go out on 
the highways and by\>1ays seeking to sell its securities r and 

used a very restrictive phrase that in each case the com:-t 

would be cal led upon to determine whether the sale of securi·ties 

was something other than a sale to p�rsons having a common bond 

of interest or association. T.i'ley found i:1 Piepg-rass .that the 

company had put on a vigorous selling campaign to certain 

members of t.he public who had no common bond of interest� or 
�. 

association. While this has somewhat narrowed in�cerpretat:i on 

of the word "publicn, and may have narrowed it t:o a degree 

that leaves very little room to organize and s tart a medium

sized company without using the route of a public company, 

the definition still lacks some c larity and it seems indis

putable that this is one of those areas in which i.:he facts 

will simply have to be determined in each case. 

{2) Ontario 

As we have seen the English Act of 1908 contained 

the three essential characteristics as a private as opposed 

to a public company. The former Ontario Act conl:ained ·the 

same distinction but it. must be :Joted that t:he consequences 

of the distinction were not the same. Under the former Ontario 

Act neither a public nor a private company was required to le 
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financial statements. The Lai·lrence Committee seems to have 

got somewhat confused bebleen the distinguishing features of 

a private company and the consequences of that distinction. 

They felt that. a provision in the company':.:. charter restrict-

ing the right to transfer shares or solicitation of the public 

to purchase the company's securities could be better h.a.ndled 

by securities legislation. They were obviously impressed with 

the danger of the attempt in the United Kingdom to effectively 

distinguish between exempt and non-exempt private companies. 

Since their recommendation was to abolish the distinction 

completely, no mention \vas made of the number of sharehoJ.ders r 

be it 50 or some other number, as being a proper distinction •. 

These reco.rr.:,l==.:ndations vrere not carried into the 

Ontario Business Corporations Act and a distinction was mac1e 

between t\vo types of companies, naraely offering corpora t:..ons 

and non-offering corporations the sole cl.ist.inction being 

whether a company was offering its securities to the public, 

which as we have seen is a difficult matter of defini·tion. 

The definition contained in the Ontario Act is contained in 

section 1(9) which reads as follows: 



-
�� 

<
it might b.e pointed out that at ·the present time the 

only stock exchange in Ontario that is recognized by the 

Con�ission is the Toronto Stock Exchanget 

SfP 

Providing the company can bring itself within the 

non-offering category, by and large the Act permits retention 

of a small shareholder gr0up, freedom from public disclosure 

?of its financial affairs and makes inapplicable �measures 

contained in the Act for the protection of widespread share

holders or creditors. Bearing in mind these three themes 

the Act contains the following provisions: 

(a) A company may restrict the right of transfer 

of its shares but if it does so it'{' cannot 

offer its securities to the public. 

{b) Non-offering corporations are free from the 

provisions of sections 57 to 62 which impose 

obligations on a trustee appointed on issuance 

or guarantee of debt obligations issued to i:he 

public under a trust indenture. 

(c) Dissenting shareholders of a non-offering 

corporation may trigger their appraisal right 

in the event of a resolution authorizing the 

sale of all or substantially all of the assets 

of the company, amending the articles to delete 

a provision restricting the transfer of shares, 
. AP 

approving an amalgamation agreeBent, or proving 

continuance in another jurisdiction under the 

provisions of section 100 .  

(d) A minimum ti�e for a notice of meeting of 

shareholder.s is 21 days for an offering cor

poration and 10 days for a non�offering 

corporation. 



(e) The proxy solicitation sections, section 115 

to 121 do not apply to non-offering companies. 

(f) The insider trading provisions contained in 

sections 148 to 152 do not apply to a non

offering corporation with one exception. If 

any company purchases its own shares it is 

deemed to be an insider and must flle a report 

when it does so, and must file a further report 

when it resells those shares. 

(g) The audit provisions contained sections 167(1) 

are the direct lineal parent o f  our section 

118.1 \vhich permits companies with five or 

less shareholders and the other qualifications 

to dispense with an audit entjrely. 

{h) A non-offering company need not have more than 

one director whereas an offering company Inus�c 

have at least three in order to cornp.ly wi·th t:he 

audit committee provisions. 

5� 

(i) 'rhe actual form of the financial stat:ements and 

their requirements are different for the offering 

and non-offering company and are roughly compar

able to the difference between private and public 

company in Alberta. 
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T H E  C ANADA B U S I N E S S  CORP O RAT I ON S  A C T  

T h e  C a n a d a  B u s in e s s  C o r p o r a t i o n  A c t m a k e s  n o  d i s t inc t i o n  

b e t w e e n  p r iv a t e  o r  p ubl i c  c o mp an i e s , o f f e r i n g  o r  n o n - o f f e r in g  

c om p an i e s, o r  r e p o r t in g  V s  n o n - r e p o r t in g  c o mp an i e s , a s  a g e n e r al 

cla s s i f i c a t i on t h r o u gh o u t  t h e  A c t .  T h e  Ac t u s e s  d i f f e r en t  

cr i t e r i a  i n  d i f f e r en t  s e c t i o n s. T h u s  i n  c e r t a in c a s e s  c o mp an i e s  

wh i c h a r e  n o t  d i s t r ib u t in g  th e i r  s e c u r i t i e s  t o  t h e  p ub l i c  a r e  

e n t i tle d t o  c e r t a in e x emp t i on s. O t h e r  e x e mp t i o n s  d o  n o t d e p e nd 

u p o n  w he th e r  t h e  c o m p a n y  i s  d i s t r ib u t i n g  i t s  s e c ur i t i e s  t o  th e 

p ub l i c  b u t  v a r y  a nd  ma y d e p en d  o n  t h e  n umb e r  o f  s ha r e hol d e r s  o f  

t h e  c om p any o r  up o n  i t s  e c o n o m i c  s i z e . S in c e  mo s t  o f  t h e  e xemp t i o n s  

ar e r ela t e d  t o  wh e th e r t h e  c omp any i s  d i s t r ib u t in g  i t s  s e c u r i t i e s  

t o  t h e  p ub l i c ,  t he r e  a r e  f o ur (4) s e c t i o n s o f  th e A c t wh i ch c o n c e rn 

th i s  d e f in i t i o n .  S e c t i o n  2 (6) d e f i n e s  a d e e m e d d i s t r ib u t i o n  t o  

t h e  p ub l i c .  

(6) D e e m e d  d i s t r i b u t i o n t o  t h e  p ubl i c .  - F o r  t h e  p u r p o ses 
o f  t h i s  Ac t , s e c ur i t i e s  o f  a c o rp o r a t i o n  
( a )  i s su e d  u p o n  a c o nv e r s i o n  o f  o t h e r  s e c ur i t i e s, OT 
( b )  i ssu e d  i n  e x c h an g e  f o r  o th e r  s ec u r i t i es 

a r e  d e eB. e d  t o  b e  s e c u r i t e s  t h at a r e  p a r t  o f  a d i s t r ib u t i o n  
t o  t h e  �ubl i c i f  t h o s e o t h e r  s e c u r i t i e s  w e r e  p a r t  o f  a 
d i s t r ib�t i o n  t o  t h e  p ub l i c . 

S e c t i o n  2 ( 7 )  d e f i nes � i s t r i b u t i o n  t o  t h e  publ i c  a s  f ollows: 

( 7 ) tt D i s t r i 'o u t  i o n  t o t h e  p u b 1 i c 11 • ·- S ub j e c t t o  s u b s e c t i on ( 8 ) � 
f o r t he ?u r p o s e s  o f  t h i s  Act a s e cur i t y of a b o d y 
c o rpc:r ate 
( a )  i s  par t o f  a d i s t r ibu t i o n  t o  th e p ubl i c  wh e r e , i n  

r esp e c t  o f  t h e  s e c ur i ty, th e r e  h a s  b e e n  a f il i n g  
o f  a p r o s p e c t u s , s t a tement o f  mat e r i al f ac t s ,  
r e3 i s t r a t i o n s t a t e me n t , s e c u r i t i e s  exchan ge 
t ak e - o v e r  b id c i r c u lar or s i m i lar d o c umenL un d e r  
t�e l a w s  o f  Can a d a , a Dr o vinc e  or a j ur i s d i c t i o n  
o u t s i d e  C a n a d a; o r  

( b) i s  de eme d t o  b e  p a r t  of R di str ibu t i o n  t o  the 
publ i c , wh e r e  th e s e curity has been i ssued an d 
a ; i l i n g  r e fer r e d  t o  in p a ragraph (a) wo uld be 
re�u i r e d  if th e s e c u rity were being issued curr ently . 

. . . I s 9. 



5 9 . 

a n d  S e c t i on 2 (8) pr o v id e s  f o r  an  ap p l i cat i on t o  t h e  D i r e c t or f o r  

d e t e r m i n a t i o n  t ha t  a s ecur i t y  o f  a c o r p oration i s  n o t  p a r t  o f  t h e  

d i s t r ib u t i o n  t o  the pu�l i c .  I n  a d d i t i o n  t o  t h e s e  Se c t i o n  1 21 ( 1 ) 

wh i ch i s  t h e  d e f initiou s e c t i ort f o r  t h e  n a r t  o f  t h e  A c t  d e a lin g 

w i th i n s i d e r  t r ad in�. J e f in e s  d i s t r ib u t ing cGrpo r a t i on a s  f o l l ow s  

121 .  (1) D ef i n i t i o n s  - in t h is Fart, 

::d i s t r ib u t in g  c o r p o r ation:r . - "d i s t r i b u t i n g  
c o:;:�J o r a  t i o n" m e an s a c o rpo r a t i o n, any o f  the 
i s s u e d  s e c u t i t i e s  o f  �h i ch a r e  o r  w e r e  p a r t  
of a d i s t r ib u t i o n  t o  the  pub l i c  a n d  r ema i n  
out s t a nd i n g  an d a r e  h2ld by m o r e  t h an o n e p e r so n ; 

11iZJ.s i d e r" - " in s i d e r.� m':!an s ,  e x c e p t  i n  s e c t i o n  1 2 5 , 
( a )  a d i r e c t o r  o r  o f f i c er o f  a d i s t r i b u t in g  c o r p o r a t i o n, 

( b) a 1 i s t r ib u t i n g  c o r p or a ti o n  t h a t  p u r c h a s e s  o r  
o th e rwi s e  a c q u ir e d , except un d e r  s e c t i o n  34 , 
shar e s  i s s u e d  b y  i t  o r  by any o f  i t s  a f f i l i a t e s, o r  

( c )  a p e r s o n  wh o b e n e f i ci ally own s o r  exe r c i s e s  
c o n t r o l  o r  d i r e c t i o n o v e r  u o r e  t han t en p e r  c e n t  
o f  t h e  s h a r e s  o f  a d i st r i bu t i n g  c o rp o r a t i o n, 
ex c l u d in g s h a r e s  own ed by an un d e rwr i t e r  u n d e r  
an and erwr i t in g  a g r e e m e nt wh i l e  t he s e s  s ha r e s  
are in t h e  c o u r s e  o f  e � istr ib u t i on t o  the p ub l i c; 

The v ar i o u s  i i s t i n c t i o n s  o r  e x e�� tions c o n t a i n e d  i n  t h e  

A c t  a s  a s  f o l l ows: 

A .  A c c e s s  t o  C o rpo�ate R e c o r d s  - Un d e r  the pr o v i sio n s  o f  Se c t i on 2 1  ( 1 )  

s h a r eh o l d e r s and c red ito r s  o f  t h e  c o r p o r&t i on) t h e i r  a g e n t s  an d l egal 

r e p r e s en t a t iv e s  and th0 D£r e c t o r  may e x amine the r e c o r d s  r e f e r r e d  t o  

in S e c t i on 2 0  ( 1), wh i ch a r e  p r i mar i l y the Ar t i c l e s  a n d  B y- l aws, 

m in u t e s  o f  m e e t i nzs" s� cur i t y  r e g i s t e r , notic� o f  d i r e c t o r s  an d 

n ot i c e  o f  rhan g e  o f  d i�e c t o r s , d urin g the norm a l  b u s i n e s s  h o ur s o f  

t h e  c o r p o r a t i o n . I f t :1 e c o r p o r at i o n  i s  a ,:; is t r i b u t  in g c o r p o r a  t i on 

( s e e  1 2 1  ( 1 ) ) the s e  reco r d s  a r e  ava i l a ble t o  a ny p e r s on, Chris H arder 

i n c l u d e d. 

B .  Ac c e s s  t o  Sh a reh old e r s  L i s t  - T h e  s arte distin ct i o n  i s  d rawn a s  

w i th r e ga r d  t o  a c ce s s �o c o r p o r a t e  r e c o r ds. ��t un d e r  th e pro v i s i o ns 

o f  S e c t i o n  2 1  (3) tl12 pe r s o n \v i s h i n g  t o  e��.l;tLtc' t he shar eh olcer s l i st 

m u st f i l e  a n  af fidt:lv:It s t a t i n g  the n ame arlll <to�!ress of the appLi c ant. 

t h e  n ame a nd  a d d r�ss oi s e r v i c e  o f  t h e  b od7 co rpora t e  if the applicant 

i s  a body c o r p orate :�:1d tha t the list ·K: ...... 1. ·JOt be use d  except for 

... I 60. 
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a p ur p o s e  un d e r  s ub s e c t i o n  9 o f  s e c t i o n  2 1 ,  n ame l y  i n  a n  e f f o r t  t o  

i n f l u e n c e  t h e  v o t in g  o f  s h a r e h o l d e r s , o r  an o f f e r  t o  a c q u i r e  s h a r e s  

o r  a n y  o t h e r  ma t t e r r e l a t i n g  t o  t h e  a f f a i r s  o f  t h e  c o mp an y . 

C. T r u s t I n d e n tu r e s  - P a r t V I I d e a l i n g  w i t h t r u s t i n d en t u re s , un d e r  

the p r o v i s i o n s  o f  S e c t i o n 7 7  ( 2 ) a p p l i e s  o n l y  t o  t h e  t r u s t i n d en t u r e  

i f  t h e d e b t o b l i g a t i o n s  i s s u e d  a r e  p a r t  o f  a d i s t r ib u t i o n  t o  t h e  

p ub l i c . 

D .  Numb e r  o f  D i r e c t o r s  - Un d e r  t h e  p r o v i s i o n s  o f  S e c t i o n  9 7  ( 2 )  

a c o r p o r a t i o n  wh o s e  s e c ur i t i e s  a r e o r  w e r e  p a r t  o f  a d i s t r ib u t i o n  t o  

t h e  p ub l i c  s h a l l  h a v e  n o t  f ew e r  t h an t h r e e  ( 3 )  D i r e c t o r s  a t  l e a s t  

t w o  ( 2 )  o f  who m a r e  n o t  o f f i c e r s  o r  e mp l o y e e s  o f  t h e  C o rpo r a t i o n. 

Any o th e r  c o r p o r a t i o n  m a y  h a v e  o n e  ( 1 )  D i r e c t o r  o n l y. 

E. In s i d e r  T r a d ing - As we have s e en S e c t i o n  1 2 1  ( 1 )  wh i ch i s  

t h e  f i r s t  s e c t i o n  i n  P a r t  X d e a l i n g  w i t h  i n s i d e r  t r a d i n g  c on t a i n s  

a d e f i n i t i o n  o f  d i s t r ib u t i n g  c o rp o r a t i o n s . S e c t i o n  1 2 2  ( 1 )  r e q u r i e s  

f i lin g o f  i n s i d e r  r e p o r t s  o n l y  i f  t h e  c o r p o r a t i o n  i s  d i s t r i b u t i n g  

c o r p o r a t i o n . " I n s i d e r "  i s  d e f in e d  i n  S e c t i o n  1 2 1  ( 1 ) a s  f o l l o w s  

11 i n s i d e r " . - " in s i d e r "  m e a n s , e x c e p t i n  s e c t i o n  1 25 ,  

(a) a d i r e c t o r  o r  o f f i c e r  o f  a d i s t r ib u t in g  c o rp o r a t i on� 

( b ) a d i s t r ib u t i n g  c o r p o r a t i o n  t h a t p ur c h a s e s  o r  o t h e rw i s e  
a c q uir e s , e x c e p t un d e r  s e c t i o n  34 , s h a r e s  i s s u e d  b y  
i t  o r  by any o f  i t s  a f f i lia t e s. o r  

( c )  a pAr s o n  wh o b en e f i c i a l l y  owns o r  e xe r c i s e s  c o n t r o l  o r  
d ir e c t i on o v e r  m o r e  t h an t en p e r c e n t  o f  t h e  s h a r e s  
o f  a d ictr i b u t in g  c o r p o r a ti o n ,  e x c l u d i n g  s h a r e s  
own e d  b y  an un d e r wr i t e r un d e r  a n  un d e rwr i t in g  a g r e emen t 
wh i l e  tho s e  s h a r e s  a r e i n  t h e  c o u r s e  o f  a d i s t r ib u ti o n  
t o  t h e  pub l i c ; 

a n d  i s  f u r t h e r  d e f in e d  in S e c t i o n  1 2 5  ( 1 )  ( 2 )  ( 3 ) . T h e  s p e c i a l  

d e f in i t i o n  i n  S e c t i o n  l 2 5  a p p l i e s  t o  t h e  res t o f  t h a t  s e c t i o n  

w hi c h i mp o s e s  a c iv i l  l i ab i l i t y  o n  t h e  i11 s id e r wh o ma k e s  u s e  o f  

a n y  c o n f i d e n t i a l  informat i o n . Th e s e  s e ctions d o  not make a n y  

d i s tiriction b e tw e e n  � i f f e r e n t  k i n d s  o f  c o r p o r a t i o n s  and  w o u l d  

ap p l y t o  a l l  c o r p ora t i o n s  i n c o r p o r a t e d  o r  �o�tinu e d  un d e r  t h e  A c t  . 

. . . / 6 1 .  
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F .  P r o xy S o l i c i t a t i o n  - U n d e r  t h e  p r o v i s i o n s  o f  S e c t i o n  143 ( 2) 

a d i f f e r e n t  s t a n d a r d  i s  u s e d  r a t h e r  t h an t h e  d i s t r ib u t i o n t o  t h e  

p ub l i c  y a r d s t i ck. T h e  ex c e p t i o n  e x emp t i ng man d a t o r y  s o l i c i t a t i on 

o f  p r o x i e s  a p p l i e s  t o  c om p an i e s  t h a t  h av e  f e w e r  t h an f i f teen ( 1 5) 

sha r eh o l d e r s  two ( 2) o r  mo r e  j o in t  h o l d e r s  b e i n g  c o un t e d  a s  o n e  (1). 

G. F i n an c i a l  D i s c l o s ur e  - A t h i r d  s t an d a r d  i s  u s e d  un d e r  S e c t i o n  1 54 ( 1 )  

a s  t o  wh i c h  c omp an i e s  a r e  r e q u i r e d  t o  s e nd c on i e s  o f  t h e i r f i n a n c i a l  

s t a t em e n t s  t o  t h e  D i r e c t o r. A l l  d i s t r ib u t ing c o r p o r a t i o n s  a r e  

r e q u i r e d  t o  s en d  c o p ie s  o f  t h e i r  f i n an c i a l  s t a t em e n t s  a n d  any. o t h e r  

c o r p o r a t io n  w h o s e  g r o s s  r e v e n u e s  ex c e e d  $ 1 0,0 0 0 , 0 0 0 . 0 0  o r  wh o s e  

a s s e t s e x c e e d  $5,000,000 . 0 0 a r e  a l s o  r e q u i r e d  t o  f i l e  t h e i r  f in an c ia l  

s t a t eme n t s w i t h  t h e  D i r e c t o r, s.,.� ���-<;,? <;;;r;:;c: t:s·T, '1;;•· ;,:?·"', ! 

H. Au d i t  C ommi t t e e  - U n d e r  t h e  p r ov i s i o n s  o f  S e c t i o n  1 6 5  ( 1 )  a 

d i s t r i b u t in g c o mp any i s  r e q u i r e d  t o  h av e  an  a u d i t  c o mm i t t e e  o f  n o t 

l e s s t h an th r e e  (3) D i rec tor s t w o  ( 2) o f  who m  a r e  o f f i c e r s  o r  e m p l o y e e s  

o f  t h e  c o r p o r a t i o n . T� i s  s e c t i o n  t i e s  i n  d i r e� t l y  b y  r e� e r en c e  t o  

S e c t i o n  9 7  ( 2) m e n t i o ne d  a b o v e  i n  the n umber o f  d i r e c t o r s . 

I. T a k e- o v e r  B i d s  - Und e r  t h e  d e f in i t i o� sec t i o n  f o r  P a r t  XVI , 

S e c t i o n  1 8 7 ,  an ex emp t o f f er i s  a n  o f f e r to few e r  t h an s ix t e en (1 6) 

sha re h o l d e r s  o r  to  pu r cha s e  s ha r e s  o f  a c o r�o ra t i o n  t h a t h a s  f ew e r  

th an  s ix t e e n ( 1 6) sha r eho lde r s , two  ( 2 )  o r  mo r e  j oin t h o l d e r s b e ing 

c o un t e d  a s  o n e  ( 1) .  

Th e D i cke r s on R e p o r t  d i scu s s e s  the a t t i t u d e  t a k e n  in t h e  

n ew Ac t i n  S e c t i o n s  3 6  3 7  a n d  38 whi c h  rea� s n s  f o l l ow s: 

3 6 . W e  h a v e  n o t p r e s erv e d  t h e  tradi t i o n a l  p r i v a t e - p ub l i c  
c o r p o r a t i o n  d i c h o t omy . Instead, w e  h a v e  d e f i n e d  
"corpo :L:>. t i o n "  i n  d iff e r e n t  Fa s y  i n  d i f f e r e n t  p a r t s  
o f  t h e  Dra f t  A c t  wh e r e  i s  seeGcd n e c e s s a r y  or d e s ir able 
t o  cre��e a d i s t i n c t i o n. Cci:'�o r a t i o n s  a r e  t h eref o r e  
d i st infu i s h e d  o n  func t i o nal ra t h e r  tltan o n  d o c t r i n a l  
g r o u nci s . Th u s , u n der P a r t 13. u0, c er t a i n c orporat i o n s  
w i ll noc h a v e  t o  make p ublic the i r  f in a n ci a l  s t a t e m en t s; 
in Part 12 . 0 0 s ome co r p o rat i on s  will n o t have to 
s oli cit �r o x i e s  f r o m  t h e ir s�are h o l d er s, and so on . 
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I n e a c �  c a s e , t h e  c o r p o r a t i o n s  ar e d i f f e r e n t i a t e d 
a c c o r d in g  t o  c r i t e r i a wh i c h  a r e  r e l e v an t i n  
c i r c ums t a nc e s .  

3 7 . I t  w i l l  s t i l l  b e  p o s s ib l e  f o r  i n c o r p o r a t i o r s  o f  
c o r p o r a t i o n s  t o  s e t  o u t  in t � e  a r t i c l e s  o f  i n c o r p o r a t i o n  
t h o s e  f e a t u r e s  w h i c h  hav e t r a d i t i o n a l l y  d i s t i n gu i s h e d  
" p r i v a t e ' c o r p o r a t i o n s , s u c h  a s  r e s t r i c t i o n s  o n  t h e  
t r an f e r ab i l i t y o f  s h a r e s .  'I' � t e  r e a l i t i e s  a r e  un c h an g e d , 
o n l y  t h e  l a b e l  h a s  b e e n d r o p p e d . 

3 8 . A t  t h e  s ame t im e , we h a v e  imp r o v e d  t h e  p o s i t i o n  o f  
t ho s e  Hho  may w i s h  t o  h a v e  a t r u l y  " p r iv a t e 1 1 c o r p o ra t i o n . 
B y  e x p r e s s l y l e g i t ima t in g  t h e  d ev i c e  o f  a unan i m o u s  
s h ar e h o l d e r  a g r e e me n t  i n  F a r t  1 1 . 0 0  w e  a l l o w t h e  
c l o s e l y - h e l d  c o r p o r a t i o n  t o  av o i d mu c h  o f  t h e  f o r ma l i s m 
t h a t  i s  n o t a p p r o p r i a t e  t o  i t , and t o  o p e r a t e ,  i n  
e f f e c t , a s  a p a r tn e r s h i p  w i t h  l im i t e d  l i a b i l i t y . 
T h e  p r o v i s i o n s  a l l ow i n g  s i g n e d  r e s o l u t i o n s  i n  l i e u  
o f  m i n u t e s  o f  m e e t in g s , f o r  examp l e , h a v e  a s im i l a r  
e f f e c t . 

I h av e  no  g r e a t  d i f f e r en c e  o f  o p in i o n  w i t h  t h e  c o mme n t s  e x c e p t in g  

o n l y  t h e  l a s t  s e n t e n c e  o f  A r t i c le 3 7 . I b e l i ev e  th a t  t h e  r e a l i t i e s  

h a v e  b e en c h an g e d . A c o m p a n y  s u c h  a s  t h e  T .  Z a t o n  C o mp a ny t h a t h a d  

n e v e r  d i s t r ib u t e d  i t s  s e c u r i t i e s  t o  t h e  p ub l i c , o r  P o o l e  C o n s t r u c t i o n  

L i m i t e d , w o u l d  n ow b e  r e q u i r e d  t o  f i l e  i t s  a n n u a l  f i n a n c i a l  s t a t e me n t s  

i f  i t  w e r e  i n c o r p o r a t e d  un d e r  t h e  C . B . C . A .  T h e r e  i s  a l s o  a d i s t in c t  

d i f f e r e n c e  i n  h a v i n g  a m i n imum n umb e r o f  s h a r e h o l d e r s  a t  f i f t y  ( 5 0 ) , 

wha t e v e r t h e  p r o b l ems w i t h  s o l i c i t in g  t h e  p ub l i c m a y  b e , a s  o p p o s e d  

t o  d i s t r i b u t i o n  t o  t h e  p u b l i c an d t h e  l im i t a t i o n  o f  f i f t e en ( 1 5 )  wh e r e  

i t  o c c u r s  i n  t h e  C . B . C . A .  I d o  h o w e v e r  a g r e e  w i t h  t h e  c o mm e n t s  in 

A r t i c l e  3 8  t h a t  in many wa y s  t h e  p o s i t i o !l  o f  t h e  " p r i v a t e "  c o mp any 

h as  b e e n imp r o v e d , a nd  in p a r t i c u l a r by  � i v i n g  l e g i t ima c y  and  s t r e n g t h  

t o  t h e  s h a r e ho l d e r s  a c r e em e n t . 

B R I T I S H  C O LUHB I A ' S C O ?�F AN I E S  A C T  

Th e N ew B r i t i s h  C o l umb i a ' s  C o mp a n i e s Act r e v e a l s a n  e n o rmo u s  

c o n c e r n  w i t h  a b u s e s  wh i c h o c c ur e d  i n  p ub l i c  c o mp an i e s  o n  t h e  

V a n c o uv e r  S t o c k  Ex cha n g e  a n d  c e r t a i n l y  i mp o s e s  o n e r o u s  o b l i g a t i o n s  

u p o n  t h e  d i r e c t o r s o f  c o mp an i e s  a n d  s e e m s  t o  b e  d e s i gn e d  mo r e  w i t h  

t h e  o b j e c t  o f  s e cu r i t y  r e gu l a t i o n s  t h an t h e  p r ob l em s  o f  p r i v a t e  

c o np a n i e s a s  w e  k n o w  t h e m  i n  Al b e r t a . T h e  d i s t in c t i o n s  d r a wn in t h e  
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Ac t i s  t h a t  b e t\·le en  " r e p o r t in g  c o m p a n y " a n d  a c omp any t h a t  i s  n o t  

a r e p o r t i n g  c o m p an y . 

a s  f o l l o -.;.; s : 

R e p o r t i n g  c om p a n y  i s  d e f in e d  in S e c t i o n  1 ( 1 )  

" r ep o r t i n g  c o mp any " m e a n s  a c :) r p o r a t i o n i n c o r p o r a t e d  
b y  o r  u n d e r  a n  A c t  o f  t h e  L e g i s l a t u r e  

( a )  t h a t  h a s  a n y  o f  i t s  s e c ur i t i e s  l i s t e d  f o r  t r a d i n g 
o n  a n y  s t o c k  e x c h a n g e  whw e r e s o e v e r  s i t u a t e ; o r  

( b ) t h a t  i s  o r d e r e d  b y  t h e  C o mm i s s i o n  t o  b e  a r e p o r t in g  
c amp any ; o r  

( c )  t h a t  

( i )  wa s o r  w a s  d e em e d  t o  b e  a p ub l i c  c omp a n y  i mme d i a t e ly 
b e f o r e  t h e  c om i n g  in t o  f o r c e  o f  t h i s  A c t ; o r  

( i i )  h a d  o b t a i n e d  an  ex emp t i o n  o r d e r , un d e r  s e c t i o n  3 8 A  
o f  t h e  A c t  r e p e a l e d  b y  t h i s Ac t ,  wh e r e t h e  e xe m p t i o n  
o r d e r  w a s  i n  e f f e c t  i mm e d i a t e l y  b e f o r e  t h e  c om i n g 
i n t o  f o r c e  o f  t h i s  Ac t ; o r  

( i i i )  w i t h  r e s p e c t  t o  a n y  o f  i t s  s e c u r i t i e s , f i l e s  a 
p r o s p e c t u s  w i t h  t h e C o mm i s s i o n  an d o b t a in s  a r e c e i p t  
t h e r e f o r ; o r  

( iv )  b e c ame a n  ama l g ama t e d  c omp a n y  a f t e r  t h e  c om i n g i n t o  
f o r c e  o f  t h i s  A c t  i f  o n e  o f  t h e  ama l g am a t i n g  c o mp an i e s  
w a s , a t  t h e  t im e  o f  t h e  ama l gama t i o n , a r ep o r t in g  comp a n y � 

un l e s s  t h e  C om3 i s s i on o r d e r s t h a t  i t  i s  n o t  a r ep o r t in g  
c om p an y ;  

t h i s  s e c t i o n  w a s  s t r o n g l y  o p p o s e d i n  t h e  s ub m i s s i o n  o f  t h e B . C .  B a r  

a n d  t h e y  r e q u e s t e d  a t  l e a s t  a r i gh t  o f  a p p e a l  f r o m  t h e  d e c i s i o n  o f  

t h e  C o mm i s s i o n  t h a t  a c o 3 p any w a s  a r e p o r t i n g  c o mp any , b u t  n o  c h a n g e  

w a s  ma d e  i n  t h e  Ac t . 

Un d e r  S e c t i o n  4 0  ( 1 )  p r e em p t i v e  r i gh t  i s  g i v e n  t o  t h e  

e x i s t in g  s h a r e h o l d e r s  o f  t h e  a l l o tmen t o f  f u r th e r  s ha r e s  i n  a c o mp a n y  

b u t  t h i s  r i gh t  d o e s  n o t a p p l y  t o  a r e p o r t in g  c o mp a n y . A p p a r e n t l y  t h e  

o r i g in a l  A c t  a p p l i e d  t o  a l l  c omp an i e s  a n d  th i s  i s  o n e  o f  t h e  f ew 

i n c i d e n t s  t h a t  t h e  r e c o c 3 e n d a t i o n s  o f  t h e  B. C .  B ar w e r e  a d o p t e d  

t o  r e s t r i c t i t  t o  r e p o r t i n g  c o mp a n i e s . 

U n d e r  S e c t i o n  6 8  ( 3 )  a r e p o r t in g  c o m p a ny may i f  a u t h o r i z e d  

b y  i t s  Ar t i c l e s  k e e p  a b r an ch r e g i s t e r  o f  memb e r s  o u t s i d e  o f  t h e  

p r o v i n c e .  

• • •  /6l� . 
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U n d e r  S e c t i on 7 0  a d i f f e r en t  s t Qn d a r d  t h an t h e  r e p o r t i n g  

v s  n o n - r e p o r t in g  c o mp a n y  i s  u s e d .  U n d e r  t h e  p r o v i s i o n s  o f  t h i s  

s e c t i o n  a c omp any h av i n g  m o r e  t h an o n e  h un d r e d  ( l O O )  memb e r s  mu s t  

k e e p  a in d ex o f  t h e  n a�e s o f  t h e  m emb e r s  o �  t h e  c omp any a s  p a r t  o f  

i t s  r e g i s t e r  o f  i t s  m e mb e r s . Th e B . C .  B a r  h a d  n o  p a r t i c u l a r  c o mm e n t 

w i t h  r e g a r d  t o  t h i s  p ar t i c u l a r s e c t io n  o t h e r  t h a n  s ub s e c t i o n  ( 2 )  

w i t h  s u p e r f l u o u s . Th i s  p u t s  t h e m  a l on g  way a h e a d  o f  m e  s in c e  I 

r e a l l y  d o n ' t un d e r s t an d  exa c t l y  wh a t  i s  mea� t b y  an  i n d e x  I p r e s um e  

i t  m e a n s  a n  a l p h ab e t i c a l  l i s t . 

D iv i s i o n ( d )  o f  D iv i s i o n  ( 2 )  d e a l s  w i t h t r u s t e e s  a n d  

t r u s t  in d en t u r e s . T h e  s e c t i o n s  r un f r o m  9 4 t o  s e c t i o n  1 0 5  a n d  

s e c t i o n  9 5  ex emp t s  t h e s e p r o v i s i o n s  i f  t h e  d e b e n t u r e  s e c u r e d  

b y  t h e  t r u s t  i n d e n t u r e  i s  e x emp t f r om r e g i s t r a t i o n  un d e r  c l a u s e s  

� o r  c o f  s ub s e c t i o n  1 o f  2 1  o f  t h e  S e c u � i t i e s  A c t , 1 9 6 7 , wh i c h  

r e a d s  a s  f o l l ow s : 

( 1 )  S ub j e c t  t o  t h e  r e g u l a t i o n s , r e g i s t r a t i o n i s  n o t  
r e q u i r e d  i n  r e s p e c t  o f  

( b ) a n  i s o l a t e d  t r a d e  in a s p e c i f i c  s e c u r i t y  b y  o r  o n  
b e h a l f  o f  t h e  o wn e r , f o r  t h e  o wn e r ' s a c c o u n t , wh e r e  
t h e  t r a � e  i s  n o t  m a d e  i n  t h e  c o ur s e  o f  c o n t in u e d a n d  
s u c c e s s iv e  t r an s a c t i o n s  o f  a l i k e  n a t ur e , a n d  i s  n o t  
ma d e  b y  a p e r s o n o r  c om p a n y  �h o s e  u s u s l  b u s in e s s  i s  
t r a d i n g  in s e c u r i t ie s ; 

( c )  a t r a d e  wh e r e  o n e  o f  t h e  p a r t i e s  i s  a b a n k  o r  t h e  
I n d u s t r i a l  D e v e l o p men t B an k  i n c o r p o r a t e d un d e r  t h e  
I n � u s t r i a l  D e v e l o pmen t B ank Ac t o f  C a n a d a ,  o r  a t ru s t 
c o m p a n y  r e g i s t e r e d  un d e r  t h e  T r u s t  C o mp an i e s  A c t ,  o r  
a l o an c omp a n y  a p p r o v e d  u n d e r  t h e  T r u s t  C o mp a n i e s  A c t ,  
o r  d n  i n s u r e r  l i c e n s e d  un d e r  t h e  In s u r a n c e  A c t ,  o r  i s  
a n  o f f i c e r o r  emp l o y e e , i n  t h e  p e r f o rman c e  o f  h i s  
d u t i e s  a s  s u c h , o f  H e r  M a j e s t y i n  r i gh t  o f  C a n a d a , 
o r  o f  a P- y  P r o v in c e o r  T e r r i t o r y  o f  C a na d a ,  o r  o f  any 
mun i c i p a l  c o r p o r a t i o n  o r  p ub l i c  b o a r d  or  c o mm i s s i on 
in C a n a d a , o r  a n y  o t h e r  t r a d e  wh e r e  t h e  p u r c h a s e r o r  
p r o p o s e d p u r c h a s e r i s  a p e r s o u , o t h e r  t ha n  a n  i n d iv i d u a l , 
o r  a c o mp a n y  r e c o n gn i z e d b y  t h e  S u p e r in t en d e n t  a s  a n  
ex emp t ; u r c h a s e r ; 

t h i s  w o u l d  e x emp t b ank  b o r r o w i n g s  o r  a n y  i s o l a t e d  t r a n s a c t i o n s . T h e  

B . C .  B � r  f e l t  t h a t  t h e  d i s t in c t i o n s h o u l d  h a v e  b e e n  b e t w e e n  r e p o r t i n g  

an d n o n - r e p o r t i n g  t o  b e  c o n s i s t en t  w i th t L e  r � s t o f  t h e  A c t . 
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Un d e r  s e c t i o n  1 2 5  a r e p o r t i n g  c omp any c an n o t b u t 

a r e p o r t i n g  c ompany may l e n d  m o n e y  t o  o r  g u a r an t e e  t h e  l o an o f  

a m e mb e r  o r  a d i r e c t o r  o r  an o f f i c e r o f  t h e  c o mp a ny o r  an e mp l o y e e  

o f  t h e  c o mp an y . H o w e v e r  u n d e r  s ub s e c t i o n  ( 2 )  n o  c o mp an y  s h a l l  g i v e  

any a s s i s t a n c e t o  any p e r s o n w i th r e s p e c t  t o  t h e  a c q u i s i t i o n  o f  

s h a r e s  o r  d e b t  o b l i g a t i on s  o f  t h e  c omp any o r  an a f f i l i a t e  o r  g iv e  

by m e an s  o f  l o an g u a r an t e e  o r  a n y  o t h e r  m e th o d f in a n c i a l  a s s i s t an c e  

u p o n  t h e  s e c ur i t y o f  a p l e d g e  u p o n  a n y  s h a r e s  o r  d e b t o b l i ga t i o n s  

o f  t h e  c o mp any . H o we v e r  un d e r  s ub s e c t i on ( 3 )  t h e r e  a r e  s o m e  e x e mp t i o n s  

n am e l y  th e p ur c h a s e  o f  a h o u s e ,  p en s i o n p l a n s  t h a t  i nv o lv e  p u r c h a s e  

o f  t h e  c omp a n y ' s  s t o c k i f  t h e  s t o ck i s  h e l d  b y  a t r u s t e e .  T h e  B . C . 

B a r  h a d  n o  c o mm e n t  o n  t h i s  s e c t i o n . 

Un d e r  t h e  p r o v i s i o n s  o f  S e c t i o n  1 3 0  e v e r y  c o mp an y  s h a l l  h a v e  

a t  l e a s t  o n e  ( 1) d i r e c t o r  a n d  a r e p o r t in g  c omp any i s  r e q u i r e d  t o  h a v e  

th r e e  ( 3 ) . T h e  B .  C .  B ar h ad n o  c o mm e n t w i th r e g a r d  t o  t h i s  s e c t i o n .  

U n d e r  th e p r ov i s i o n s  o f  S e c t i o n  1 3 3  a r e p o r t in g  c o llp an y 

i s  r e q u i r e d  t o  p ub l i s h , n o t l e s s  t h e n  f i f t y - s ix ( 5 6 ) d a y s  b e f o r e  i t  

h o l d s  any g e n e r a l  m e e t i n g  a t  wh i c h  d i r e c t o r s  a r e  t o  b e  e l e c t e d , a 

n o t i c e  g i v i n g  t h e  d a t e  t im e  a n d  p l a c e  o f  t h e  m e e t in g , a n  inv i t a t i o n  

f o r  w r i t t e n n om i n a t i o n s  f o r  d i r e c t o r s  an d s o m e  o t h e r  d e t a i l s . Wh i l e  

t h e  B . C .  B ar w e r e  unha p p y  w i t h  t h e  v a r i o u s  t im e  c o n s t r a in t s  imp o s e d 

a s  r e s ul t  o f  t h i s s e c t i o n  a n d  o t h e r  s e c t i o n s  t h e y  d i d  n o t  o b j e c t  t o  

t h e  g en e r a l  t eno r  o f  t h e  s e c t i o n  p a r t i c u l a r l y  wh e n  c o up l e d w i th 

S e c t i on 1 34 wh i c h  s t a t e s  t h a t  a t  a g e n e r a l  m e e t in g  o f  a r e p o r t in g  

c oE p any n o  m o t i o n  f o r  t h e  e l e c t i o n  o f  t w o  ( 2 )  o r  mo r e  p e r s o n s  a s  

d i r e c t o r s  o f  t h e  c o m p a n y  c a n b e  ma d e  b y  a s i n g l e  r e s o l u t i on i n  o t h e r  

w o r d s  e a c h  d i r e c t o r  w o u l d  h a v e t o  b e  v o t e d  u p on s e p a r a t e l y .  Th e r e  i s  

a s av i n g  p r ov i s i o n  t h a t i f  a s ev en t y - f i v e  ( 7 5 % )  p e r c en t  m a j o r i t y i s  

c a s t a t  t h e  me e t i n g  wa i v i n g  th i s  provision i t  c an b e  w a iv e d . 

Un d e r  t h e  p r o v i s i on s  o f  S e c t i o n 1 6 8  t h e r e  a r e  e n l a r g e d  

r e q u i r e men t s  f o r  t h e  f in an c i a l  s t a t e me n t s  t o  b e  p r e s en t e d  t o  t h e  

a n n u a l  m e e t i n g  o f  a r e p o r t in g  c o m pa ny a s  o p p o s e d  t o  t h e ann u a l  m e e t in g  

o f  a n o n - r e p o r t i n g  comp a n y . T h e s e  a r e  s im i l a r  i n  s ub s t a n c e  t o  t h e  

d i f f e r e n c e s  p r e s e n t l y e x i s t i n g  in  o u r  A l b e r t a Ac t .  
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T h e  p r o x y  s o l i c i t a t i o n  r u l e s  a p p l y o n l y  t o  r e p o r t i n g  c o m p an i e s  

u n d e r  t h e  p r o v i s i on s  o f  S e c t i o n  1 7 3 .  

t h i s  s e c t i o n .  

Th e B . C .  B a r  h a d  n o  c o mme n t o n  

U n d e r  t h e  p r ov i s i o n s  o f  S e c t i o n  1 8 6  e v e r y c o mp any i s  r e q u i r e d  

t o  k e e p  a t  i t s  r e c o r d ' s  o f f i c e  a l i s t  o f  i t em s  r unnin g d own t o  ( w )  

wh i ch i s  a p r e t t y e x h a u s t i v e  l i s t .  Un d e r  t h e  p r o v i s i o n s  o f  S e c t i on 1 8 7  

( 3 )  i f  t h e  c om p a n y  i s  a r e p o r t i n g  c omp a n y  a n y  p e r s o n  may e x a m i n e  a n d  

t a k e  e x t r a c t s  f r om t h e s e  r e c o r d s  e x c e p t t h e  m i n u t e s  o f  t h e  m e e t in g s  o f  

t h e  d i r e c t o r s ,  c o p i e s  o f  any d o c um en t s  o r  in s t r umen t s  ap p r o v e d  w i t h in 

t h e  p r e c e d i n g  t en ( 1 0 )  y e a r s  b y  t h e  d ir e c t o r s , c o p i e s  o f  e v e ry m o r t g a g e  

c r e a t e d  o r  a s s um e d  b y  t h e  c omp a ny wh e r e a s  i f  t h e  c omp any i s  n o t  a 

r e p o r t in g  c o m p a n y  a p e r s o n  m a y  e x am i n e  a n d  t a k e e x t r a c t s  f r om t h e  

r e c o r d s  e x c e p t in g  t h o s e s  f o r  a r e p o r t i n g  c o mp a n y  and  e x t r a c t s  f r om 

t he m i nu t e s  o f  e v e r y  g e n e r a l  a n d  c l a s s  m e e t i n g  a n d  c o p i e s  o f  t h e  

a u d i t e d  f in an c i a l  s t a t emen t s .  I n  e f f e c t  wh a t  t h e s e  t w o  ( 2 )  s e c t i o n s  

h a v e  d o n e  i s  t o  r e q ur i e  t h e  c omp any t o  k e e p  o n  f i l e  a n d  ava i l ab l e  a 

g r e a t  n umb e r  o f  d o c ume n t s  t h a t  wo u l d  n o rm a l l y  b e  f i l e d  w i th t h e  

Re g i s t r a r  o f  C omp an i e s . T h e  r e p o r t in g  c omp any i s  n o t  r e q u i r e d  t o  

f i l e  i t s  a nn u a l  f in an c i a l  s t a t em e n t s  b u t  i t  mu s t  make t h em av a i l ab le 

t o  any o n e  t h a t  w a n d e r s in o f f  t h e  s t r e e t  a n d  wa n t s  t o  l o o k a t  t h e m .  

S e c t i o n  1 9 5  a n d  1 9 6  d e a l $  s p e c i f i c a l l y  w i t h f in an c i a l  s t a t em e n t !  

a n d  a g a in t h e y  a r e  n o t  t� t d i f f e r e n t  i n  s u b s t an c e  f r o m  t h e  p r e s e n t  

Alb e r t a  p r o v i s i o n s . 

P a r t  V I  d iv i s i o n s  1 d e a l s  w i t h  a u d i t s  a n d  a u d i t o r s .  S e c t io n  

2 0 2  p e r m i t a n o n -r e p o r t i n g  c o m p any , i f  a l l  t h e  memb e r s  c o n s en t  i n  

wr i t i n g , t o  wa i v e  t h e  a p p o i n tm e n t  o f  a n  a u d i t o r f o r  o n e  ( 1 )  y e a r  o n ly . 

S e c t i o n  2 0 3  r e q u i r e s  t h a t  an a u d i t o r  o f  a r e p o r t in g  c om p a n y  b e  a 

m e mb e r in g o o d  s t and i n g  o f  e i t h e r  C I CA o r  t h e  C e r t i f i e d  G en e r a l  

Ac c o un t an t s  A s s o c i a t i o n  o f  B r i t i s h  C o l umb i a .  S e c t i o n  2 0 7 f o r b i d s  

th e ma n a g em e n t  o f  a r e p o r t i n g  c omp a ny t o  p r o p o s e  th e a p p o in tm e n t o f  

an y au d i t o r  o t h e r  t h an t h e  :n c umb a n t  a u d i t o r  un l e s s  t h e  p r o p o s a l  i s  

p u t  in t h e  i n f o rma t i o n  c i r c u l a r , a n d  g iv 2 s t h e  a u d i t o r 1  s o m e  r i g h t s  

t o  a p p e a r . S e c t i o n  2 0 G  f o l l o w s  t h e  O n t a r i o  A c t a n d  r e q u i r e s  an a u d i t  

c o mm i t t e e  o f  t h r e e ( 3 )  d i r e c t o r s  o f  w h o m  a m 2 j o r i t y  c an n o t b e  o f f i c e r s  
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o r  e m p l o y e e s  o f  t h e  c o P p any . 

S e c t i o n  2 5 2  ( 1 )  ( c )  p e rm i t s  a r e p o r t i n g  c omp any t o  c an c el 

s h ar e s  t h a t  h av e  b e e n h e l d  in e s c r ow p u r s ua n t  t o  an e s c r o w  a g r e e m en t , 

a n d  t h a t  a r e  s u r r e n d e r e d  f o r  c an c e l l a t i o n  p u r s u a n t t o  t h a t  a gr e e m en t . 

G HANA C OMPANY C OD E  

Th e d i s t i n c t i o n  b e tw e en a p ub l i c  a n d  a p r iv a t e  c o mp an y , i n  

t h e  E n g l i s h  t r a• d i t i o n , i s  m a i n t a in e d  i n  t h e  Gh an a C o d e . S e c t i o n  9 

( 2 )  p er m i t s  i n c o r p o r a t i o n  o f  e i th e r  a p r iv a t e  o r  a p ub l i c c omp a n y  

a n d  s ub s e c t i o n s  3 a n d  4 d e f in e  e a ch . Th e s e  s e c t i o n s  r e a d  a s  f o l l ow s : 

9 .  ( 2 )  A c omp any o f  any o f  t h e  f o r e go in g  t y p e s  m a y  
e i t h e r  b e  a p r iva t e  c o mp any o r  a p ub l i c  c o mp any . 

( 3 )  A p r iv a t e  c om p any i s  o n e  wh i c h  b �  i t s  R e gu l a t i o n s -

( a )  r e s t r i c t s  t h e  r i gh t t o  t r an s f e r  i t s  s h a r e s , i f  
any ; 

( b ) l im i t s  t h e  t o t a l  n umb e r  o f  i t s  memb e r s  a n d  
d eb en t u r e ho l d e r s t o  f i f t y , n o t i n c l u d i n g  
p e r s o n s  who a r e  b o an  f i d e  i n  t h e  emp l o y m e n t 
o f  t h e  c omp a ny a n �  p e r s o n s  wh o , h av in g b e en 
f o rm e r l y  b o n a  f i � e  in t h e  e m p l o y me n t  o f  t h e  
c om p any , we r e  wh i l e  i n  t h a t emp l o ym e n t ,  an d 
h av i n g c o n t i nu e d  a f t e r  t h e  d e t e rm i n a t i on o f  
t h a t  e mp l o y m e n t t o  b e ,  m e mb e r s  o r  d e b e n t u r e 
h o l d e r s  o f  t h e  c o mp an y ; 

( c )  p r o h ib i t s  t h e  c o np a n y f r o m m a k i n g any i nv i t a t i on 
t o  t h e  p ub l i c  t o  a c q u i r e  any s h a r e s  o r  
d e b e n t u r e s  o f  t h e  c o m p a n y ;  a n d  

( d )  p r o h i b i t s  t h e  c o mp a ny f r om m ak i n g  any inv i t a t io n  
t o  t h e  p ub l i c  t o  d e p o s i t  m o n e y  f o r  f i x e d  
p e r i o d s  o r  p ay a b l e  � t  c a l l , wh e t h e r  b e a r in g  
o r  n o t  b e a r i n g  in t e r e s t :  

P r o v i d e d  t h a t  wh e r e  t w o  o r  mo r e  p e r s o n s  h o l d  o n e  
o r  m o r e  s h a r e s  o r  d e b e n t u r e s  j o i n t l y , t h e y  s h a l l , 
f o �  t h e  p ur p o s e s  o f  c h i s  s ub s e c t io n , b e  t r e a t e d  a s  
a s i n g l e  m e mb e r  o r  d e h e n t u r e h o l d c r . 

( 4 )  A n y  o t h e r c ompany s h a l l  b e  a p u b l i c  c o m p a n y  . 
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t h e  f o l l o w i n g  p o in t s  w i l l  b e  n o t e d  ab o u t  t h i s  d e f i n i t i o n  o f  p r i va t e  

c o m p an i e s : 

1 .  T h e  \v o r d s " i f  a n y "  a t  t h e  e n d  o f  ( 3 ) ( a )  a r e  d e s i gn e d  t o  

c o v e r  a � r i v a t e  c o mp an y  l im i t e d  b y  g u a r an t e e . 

2 .  T h e  f i f t y ( 5 0 )  p e r s o n l im i t  i n c l u d e s  d e b e n t u r eh o l d e r s  a s  

w e l l  a s  memb e r s . 

3 .  I n  s ub p a r a g r ap h  c t h e  \vo r d s  u s e d  a r e  " an y  i nv i t a t i o n t o  t h e  

p ub l i c  t o  a c q u i r e " , r a t h e r  t h an t h e  w o r d s  u s e d  i n  t h e  A l b e r t a  s t a t u t e  

" t o s ub s c r ib e  f o r "  t h i s w a s  d e s i gn e d  t o  c o v e r  i s s u e s  o f  s h a r e s  o r  

d e b e n t ur e s  f o r  a n on - c a s h  c o n s i d e r a t i o n . 

4 .  S ub p a r a g r ap h  ( d )  w a s  i n s e r t e d  t o  p r e v e n t  a n  a b u s e t h a t  h a d  

ar i s en i n  E n g l an d  i n  wh i c h  p r iv a t e  c omp an i e s  a d v e r t i� e d  i nv i t in g  t h e  

p u b l i c  t o  d e p o s i t  m on e y  a t  h i g h  r a t e s  o f  in t e r e s t  i n  t h e  h o p e  t h at t h e y  

c o u l d  e ar n  s t i l l  h i g h e r  r a t e s  o f  i n t e r e s t  a n d  a u gm e n t e d  c a sh f lo w  i n  
e qu i p me n t l e a s in g . S e c t i o n  1 3  ( 1 )  o f  t h e  p r e s en t  A l b e r t a  A c t w o u l d  

n o t p r o h ib i t  a p r i v a t e  c o mp an y  f r o m  d o in g  th i s  i n  A l b e r t a  t o d ay .  T h e  

o n l y  p r o v i s i on s  o f  t h e  S e c u r i t i e s  A c t  tha t m i gh t  b e  b r o q d e n o u gh t o  

c o v - � r  t h i s  i s  c o n t a i n e d  i n  t h e  d e f in i t i o n  o f  s e c u r i t y  i n  s e c t i o n  2 

2 7  ( v )  wh i c h  r e a d s  a s  f o l l o ws 

Any b o n d , d e b e n t u r e , s h ar e ,  s t o ck ,  n o t e , un i t , 
un i t  c e r t i f i c a t e ,  p a r t i c i p a t i o n  c e r t i f i c a t e , 
c e r t i f i c a t e  o f  s h ar e o r  i n t e r e s t , p r e- o r gan i z a t i o n  
c e r t i f i c a t e  o r  s ub s c r ip t i on .  

Whi l e  t h e  S e c u r i t i e s  Ac t b y  i t s e l f  d o e s  n o t  a p p a r e n t ly c o v e r  t h e  

s i t u a t i o n , t h e  p r o v i s i o n s  o f  t h e  D ep o s i t  Re g u l a t i o n s  A c t ,  p a s s e d  

i n  1 964 ,  w o u l d  p r o v i d e  a d e q u a t e  p r o t e c t i o n  i n  t h i s  r e g a r d  s o  t h a t  

s ub p a r a gr a p h  ( v )  w o u l d  n o t  b e  n e c e s s a ry i n  a d e f i n i t i o n  o f  p r iv a t e  

c om p a n y  i n  A lb e r t a .  

P r o f e s s o r  G o we r  d i d  n o t  i gn o r e  t h e  t h o r n y  p r o b l em o f  wha t 

c o n s t i t u e s  a n  i nv i t a t i on t o  t h e  p ub l i c , and  a t t emp t e d  t o  e x p a n d  

a n d  d e f i n e , a nd  a l s o  t o  r e f o r m ,  t h e  c a s e  law a s  t o  wha t c o n s t i t u t e s  

a n  i nv i t a t i o n  t o  t h e  p ub l i c . 
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2 6 6 .  ( 1 )  F o r  t h e  p u r p o s e s  o f  t h i s  C o d e  an i nv i t a t i o n  s h a l l  
b e  d e e emd t o  b e  ma d e  t o  t h e  p ub l i c  i f  an  o f f e r  o r  
i nv i t a t i o n  t o  m a k e  an o f f e r i s : -

( a )  p ub l i s h e d  a d v e r t i s e d o r  d i s s emi n t e d  i n  G h a n a b y  
n e� s p a p e r , b r o a d c a s t i n g , c in ema t o g r a p h , o r  a ny 
o t h e r  m e a n s  wha t s o e v e r ; 

( b ) m a d e  t o  o r  c i r c u l a t e d  amo n g  p e r s o n s  wh e t h e r  s e l e c t e d  
a s  nemb e r s  o f  d eb e n t u r e  h o l d e r s o f  t h e  c om p a n y  
c o n c e r n e d o r  a s  c l i e n t s  o f  t h e  p e r s on s  mak i n g 
o r  c ir c u l a t i o n  t h e  i n v i t a t i o n  o r  i n  any o t h e r  mann e r ; 

( c )  m a d e  t o  a ny o n e  o r  m o r e  p e r s o n s  u p on t h e  t e rm s  
t h a t  t h e  p e r s o n s  t o  wh om i t  i s  ma d e  may r en o un c e  
o r  a s s i gn t h e  b e n e f i t  th e r e o f  o r  o f  any s h a r e s  o r  
d e b e n t ur e s  t o  b e  o b t a i n e d  t h e r e u n d e r  i n  f av o ur o f  
a n y  o t h e r  p e r s o n ; 

( d )  � 2 d e  t o  a n y  o n e  o r  mo r �  � e r s on s  t o  a c qu i r e  a n y  
s h a r e s  o r  d eb e n t u r e s  d e a l t i n  up o n  a n y  s t o c k  
e x c h a n g e  o r  i n  r e s p e c t  o f  wh i ch t h e  i nv i t i a t i o n  
s t a t e s  t h a t a p p l i c a t i o n  h a s b e en o r  w i l l  b e  m a d e  
f o r  p e rm i s s i o n  t o  d e a l  in  t h o s e  s h a r e s  o r  d e b en t u r e s 
u p o n  a n y  s t o ck e x c h an g e : 

P r o v i d e d  t h a t : 

( i )  

( i i )  

n o t h i n g  t h e r e in c o n t a i n e d  s h a l l  b e  t aken a s  
r e � u i r in g a n y  i nv i t a t i o n  t o  b e  t r e a t e d  a s  ma d e  
t o  t h e  p ub l i c  i f  i t  c a n p r o p e r l y  b e  r e ga r d e d  i n  
a l l  c i r c um s t a n c e s  a s  b e i n g  a d om e s t i c c o n c e r n 
o f  t h e  p e r s o n s  ma k i n g  an d r e c e iv in g  i t ; 

a n  inv i t a t i o n  ma d e  b y  o r  o n  b eh a l f o f  a p r iv a t e  
C O � ? an y  e x c l u s i v e l y  t o  i t s  e x i s t in g  s h a r e ho l d e r s  
a n d  d eb en t u r e h o l d e r s  ( n o t  b e in g  g r e a t e r i n  n umb e r  
t h a n  i s  p r e s c r ib e d  b y  s ub s e c t i o n  ( 3 )  o f  s e c t i o n 9 
o f  t h i s C o d e )  a n d  i t s  ex i s t in g  e mp l o y e e s s h a l l  n o t 
b e  d e em e d  t o  b e  a n  inv i t a t i o n  t o  t h e  p ub l i c  u n l e s s  
t h e  i nv i t a t i o n  i s  o f  t h e  t y p e  r e f e r r e d  t o  i n  
p ar a gr a p h  ( c )  o r  ( d )  o f  t h i s  s ub s e c t i on . 

( 2 )  F o r  t h e  p u r p o s e s  o f  t h e  f o r e g o i n g  s ub s e c t i o n  t h e  
i s s u e  o f  a ny f o rm o f  a p p l i c a t io n  f o r s h a r e s  o r  d e b e n t u r e s 
o r  o f  a n y  f o r m  t o  b e  c om p l e t e d  o n  t h e  d e p o s i t  o f  m o n e y  
w i t h a c o mp a n y  s h a l l  b e  d e en e d  t o  b e  a n  i n v i t a t i o n  t o  
a c q u i r e  t h o s e  s h a r e s  o r  d e b e n t u r e s  o r  t o  d e p o s i t  mo n e y . 

2 6 7 . Wh e r e  any c o mp a n y  a l l o t s o r  a g r e e s  t o  a l l o t  a n y  
o f  i t s  s h a r e s  o r  d e b e n t u r e s  t o  a n y  p e r s o n w i t h  a v i e w  
t o  t h e  p u b l i c  b e i n g  i nv i t e d t o  a c q u i r e  any o f  t h o s e  
s h a r e s  o r  d e b e n t u r e s , t h e n , f o r  a l l  t h e  p u r p o s e s  o f  
t h i s  C o i e , any inv i t a t i on s o  m a d e  s h a l l  b e  d e em e d 
t o  b e  A �  inv i t a t i o n  t o  t h e  p u b l i c ma d e  b y  t h e  c om p any 
a s  w e l l  a s  b y  the  p e r s o n a c t u a l l y  m a k i n g t h e  s am e � and 
any p e r s o n  wh o a c q u i r e s  a n y  s u c h  s h a r e s  o r  d e b e n t u r e s  

i n  r e s p o � s e  t o  t h e  inv i t a t i o :• s h a l l  b e  d e eme d t o  b e  a n  
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a l l o t t e e  f r om t h e  c o m p a n y  o f  t h o s e  s h a r e s o r  d e b e n t ur e s : 

P r o v i d e d  t h a t  wh e r e , 

( a )  an inv i t a t i o n  t o  t h e  p ub l i c  i s  ma d e  i n  r e s p e c t  
o f  a ny s u c h  s h ar e s  o r  d e b en t u r e s  w i t h in 6 m o n t h s  
a f t e r t h e  a l l o t m e n t o r  a g r e emen t t o  a l l o t ;  o r  

( b )  a t  t h e  d a t e  when t h e  i nv i t a t i o n  t o  t h e  p ub l i c  w a s  
ma d e , t h e  who l e  c o n s i d e r a t i o n  t o  b e  r e c e i v e d  b y  
t h e  c o mp any i n  r e s p e c t  o f  t h e  s h ar e s  o r  d e b e n t ur e s  
h a d  n o t b e en s o  r e c e iv e d ; 

i t  s h a l l  b e  a s s um e d , un l e s s  t h e c o n t r a r y  i s  s h o wn , 
t h a t  t h e  a l l o t m e n t  o r  a g r e e me n t  t o  a l l o t  w a s  ma d e  b y  
t h e  c omp any wi t h  a v i e w  t o  an i nv i t a t i o n  t o  t h e  p ub l i c  
b e in g  m a d e  i n  r e s p e c t  o f  th o s e  s h a r e s  o r  d e b en t u r e s . 

P r o f e s s o r  G o w e r  in h i s  c omm en t a ry men t i o n s  t h a t h e  c o n s i d e r e d  t h e  

Am e r i c a ri r u l e  o f  t h umb t h a t  any in v i t a t i o n  t o  m o r e  t h an t w e n t y  ( 2 0 )  

p e o p l e  s h o u l d  b e  r e g a r d  a s  an i nv i t a t i o n  t o  t h e  p ub l i c . Th i s  a p p a r e n t l y  

i s  a r o u gh a nd  r e a d y  t e s t  a d o p t e d  b y  t h e  Ame r i c an C o u r t s  i n  c o n s t r u in g  

S . E . C .  l e g i s l a t io n . O n e  j ump a h e a d  a s  a l w ay s , P r o f e s s o r  G o w e r  c o u l d  

s e e  t h a t  i t  m i g h t  b e  d i f f i c u l t  t o  d i s t in g u i s h  b e t w e e n  o n e  i nv i t a t io n  

t o  t we n ty ( 2 0 )  p e o p l e  a n d  a s e r i e s  o f  i nv i t a t i on s  t o  s e p a r a t e  p e o p l e  

wh i c h  c o u l d  e x c e e d  tw e n t y  ( 2 0 ) . S ub s e c t i o n  2 c l e a r s  up  a d e c i d e d l y  

g r a y  a r e a  i n  t h e  c a s e  l a w ,  n ame l y  t h a t i f  a n  a p p l i c a t i on o r  s u b s c r ip t io n  

f o rm a c c omp a n i e s  t h e  i nv i t a t i on i t  i s  d e em e d  t o  b e  an i nv i t a t i on t o  

t h e  p u b l i c . S e c t i o n  2 6 7 w a s  s i mp l y  d e s i g n e d  t o  c o v e r  t h e  s i t u t a t i o n 

wh e r e  t h e  s h ar e s  w e r e  i s s u e d  t o  o n e  p e r s o n  wh o wa s a b r o k e r  o r  a n  

un d e r wr i t e r . 

C h a p t e r 3 o f  t h e  C o d e  c o n s i s t in g  o f  S e c t i o n  2 6 8  t o  2 7 3  

c o n t a i n s  a d d i t i o n a l  s p e c i f i c  p r o v i s i o n s wh i c h  a r e  ap p l i c ab l e  t o  p r iv a t e  

c o m p a n i e s  o n l y .  S e c t i o n  2 6 8  i s  t h e  c o un t e r p a r t  o f  t h e Alb e r t a  S e c t i o n  

4 8  a n d  d o e s  g iv e  a r i g h t  t o  a C o u r t t o  r e l i e v e  t h e  c o mp any f r om t h e  

c on s e q u e n c e s  o f  f a i l in g  t o  c omp l y  w i th t h e  p r o v i s i o n s r e l a t in g  t o  

p r iv a t e  c omp a n i e s . 

S e c t i o n  2 6 9  l i s t s  t h e  d o c um e n t s  wh i c h mu s t  b e  f i l e d  b y  a 

p r iv a t e  c om p a n y  ann u a l l y . Th e s e  c o n s i s t  o f  t h e  f o l l ow in g : 

1 .  An a nnua l r e p o r t .  
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2 .  A c e r t i f i c a t e  t h a t  t h e  c o mp any h a s  n o t  i s s u e d  any i nv i t a t i on 

t o  t h e  p ub l i c  t o  a c qu i r e  any s h a r e s  o r  d eb e n t u r e s  o f  t h e  c omp an y . 

3 .  A c e r t i f i c a t e  t h a t t h e  numb e r  o f  m e mb e r s  a n d  d e b e n t u r e h o l d e r s  

d o e s  n o t  e x c e e d f i f t y ( S O ) . 

4 .  E i t h e r  a 

( a )  F i n an c i a l  s t a t em e n t s  o r  

( b )  A w r i t t en s t a t e men t b y  t h e  a u d i t o r s  o f  t h e  c o mp an y  t h a t  

th e f in an c i a l s t a t em e n t a n d  t h e  a u d i t o r ' s  r e p o r t  h av e  

b e en s en t  t o  t h e  memb e r s a n d  t h e  d e b en t u r e h o l d e r s  

t o g e th e r  w i th a c o p y  o f  t h e  a ud i t o r ' s  r e p o r t  b u t  n o t  

t h e  f i n an c i a l  s t a t em e n t s t o g e t h e r  w i t h  a c e r t i f ic a t e 

t h a t  n o  p ub l i c  c o mp an y  o wn s  s h a r e s  i n  t h e  c o mp a n y . 

S e c t i o n  2 7 0  d e a l s  w i t h  q u a l i f i c a t i o n s  o f  a u d i t o r s  o f  p r iv a t e  

c o mp an i e s  a n d  a r e  n o t  a s  o n e r o u s a s  t he p r ov i s i o n s  d e a l in g  w i t h  p ub l i c  

c o m p an i e s . 

S e c t i o n  2 7 1  c o n t a in s  s p e c i a l  p r o v i s i o n s  r e g a r d in g  t h e  

r e q u i s i t in g  o f  a n  e x t r a o r d in a r y m e e t i n g  o f  t h e  s h ar e h o l d e r s  o f  a 

p r iv a t e  c omp a ny , wh i c h  may b e  c a l l e d  b y  any two  ( 2 )  o r  mor e  m e m b e r s  
o f  t h e  c om p a n y  o r  a s i n g l e  m emb e r  h o l d in g  o v e r  o n e - t en t h  o f  t h e  
s h a r e  o f  t h e  c o mp a ny . 

S e c t i on 2 7 2  d e a l s  w i t h  t h e  a p p o i n t m e m t  a n d  r emo v a l  o f  

d i r e c t o r s  o f  p r iv a t e  c o mp an i e s  wh i c h  c an b e  r e g u l a t e d  b y  t h e  c o mp a n y ' s  

r e g u l a t i o n s s ub j e c t  t o  t h e  p r o v i s i o n s  o f  S e c t i o n  1 8 0  t u  1 8 5  o f  th e 

C o d e  wh i c h  s e t  o u t  t h e  c o mp e t e n c e  o f  d i r e c t o r s t h e  q u a l i f i c a t i on s  o f  

d i r e c t o r s e t c . 

S e c t i o n  2 7 3  p e r m i t s  c o nv e r s i o n  o f  a p r iv a t e  c o mp an y  t o  

a p ub l i c  c o mp a ny . 

Wh i l e  n o t i n c l u d e d  i n  a n y  o f  t h e  s e c t i o n s  d e a l in g  � i t h 

p r i v a t e  c o mp an i e s , S e c t i o n  3 0 1  p r o h ib i t s  a p ub l i c c o mp a n y  f r o m  m a k i n g  

a l o a n  t o  any o f  t i s  d i r e c t o r s  o r  s h a r e h o l d e r s  a n d  t h u s  f o l l o w s  t h e  

E n g l i s h m o d e l . 
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T H E  U N I T E D  S TA T E S O F  AME R I C A  

T h e  p r i v a t e  c o mp any i s  r e f e r r e d  t o  in Ame r i c an S t a t u t e  

Law a n d  l e g a l  wr i t i n g s  a s  t h e  C l o s e  C o r p o r a t i o n . I t  c am e  a s  a 

c on s i d e r ab l e  s u r p r i s e  t o  me t o  f i nd  h o w  r e c e n tl y  t h e  c o n c ep t h a s  

h a d  a n y  s t a t u t o r y a u t h o r i t y wha t sb e v e r  i n  any o f  t h e  s t a t e s , b u t 

t h e n  i t  c ame a s  an e q u a l  s ur p r i s e  t o  m e  t o  f in d  t h a t t h e r e  w e r e  

n o  p r iv a t e  c omp any p r o v i s i on s  i n  Man i t o b a un t i l  1 9 6 4 . B e f o r e 

s t a t u t o r y  p r o v i s i o n s  w a s  ma d e  f o r  t h e C l o s e  C o r p o r a t i o n t h e  Ame r i c a n  

C o u r t s  i n  a s e r i e s  o f  d e c i s i o n s  h a d  h e l d  inv a l i d  a b y- l aw a d o p t e d  

b y  a c o r p o r a t i o n  r e q u i r in g  u n an i m i t y  f o r  a l l  s� a r e h o l d e r s  r e s o l u t i o n s , 

a b y - l aw r e q u i r in g  unan im i t y  f o r  e l e c t i o n  o f  d i r e c t o r s  a n d  f o r  a l l  

d i r e c t o r s ' a c t i o n s � a nd  

( 1 )  A p r o v i s i o n  i n  a c h a r t e r  a p p o in t in g  a p a r t i c u l a r  
p e r s on a s  s e c r e t a ry- t r e a s u r e r  o f  t h e  c om p a n y . 

( 2 ) An una n imo u s  a g r e emen t amon g s t  f o u r ( 4 )  e q u a l  
s h a r e h o l d e r s t h a t o n e  ( 1 ) , wh o h a d  a d v an c e d  
a d d i t i o n a l  f un d s  t o  t h e  c o mp any w h e n  i t  w a s  i n  
t r o ub l e , w a s  t o  c a s t  f i f ty ( 5 0 % )  p e r c en t  o f  t h e  
v o t e s . 

( 3 ) T h e  C o u r t s  t o o k  t h e a t t i t u d e  t h a t  " C o r p o r a t i o n s  
w e r e i n v e n t e d  t o  c i r c umv e n t  t h e  un i t y r e q u i r e d 
i n  p a r t n e r s h i p s "  an d t h a t  " any a g r e eme n t  amo n g s t  
t h e  s h a r e h o l d e r s  wh i c h  w o u l d t e n d  t o  s t e r i l i z e  
t h e  d i r e c t o r s  w a s i n v a l i d :' . Al l o f  t h e s e  d e c i s i o n s  
f o l l o w t h e  s p i r i t  o f  t h e  d e c i s i o n  i n  J a c k s o n  v s  
R e a p e r  ( 1 9 1 0 )  7 6  N . J .  E q . 5 9 2  and  i t s  a p p a r e n t l y  
w i d e l y  q u o t e d  s t a t em e n t  t h a t b u s i n e s s  a s s o c i a t e s  
in an in c o r p o r a t e d  p a r tn e r s h ip f o r e g o a l l  t h e  r i g h t s  
d u t i e s  a nd  o b l i g a t i o n s  o f  p a r t n e r s  w h e n  t h e y  f o rm 
a c o r p o r a t i on a n d  b e c om e  i t s  s h a r e h o l d e r s . Th e y  
c a n  n o t b e  p a r tn e r s  i n t e r  s e  a n d  a c o r p o r a t i o n  
t o  t h e  r e s t  o f  t h e  w o r l d . B y  a d d i n g  a n ew s e c t io n  
t o  t h e  N ew Y o r k S t o c k  C o r p o r a t i o n  L aw i n  1 9 4 8 , 
New Y o r k t o o k  a c au t i o u s  s t e p  t o w a r d s  t h e  C l o s e  
C o r p o r a t i o n . T h e  n ew s e c t i o n , S e c t i o n  9 ,  o n l y  
a u t h o r i z e d  a n d  p e rm i t t e d  c h a r t e r  p r o v i s i o n s  f ix i n g  
h i gh q u o rums f o r  s h a r e h o l d e r s  a n d  d i r e c t o r s  m e e t in g s  
a n d  r e q u i r i n g h i g h e r  v o t e s  f o r  s h a r e h o l d e r s a n d  
d i r e c t o r s ' a c t i o n s . M in o r i t y  s h a r e h o l d e r s  c o u l d  
t h u s  b e  g i v e n  a v e t o  p o w e r . 

T h e  f i r s t e x t e n s i v e  s t a t u t o r y i nn o v a t i o n  o n  C l o s e  C o r p o r a t i O i l 

L aw w a s t h e  � o r t h C a r o l i n a  B u s in e s s  C o r p o r a t i o n s Ac t ,  e n a c t e d i n  1 9 5 5  

wh i c h b e c ame e f f e c t iv e  J u l y  1 s t , 1 9 5 7 . I n  o r d e r  t o  o v e r c o m e  t h e  
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J a c k s o n  v s  H o o p e r p h i l o s o phy S e c t i o n  �� 7 3  ( b )  o f  t h e  Ac t r e a d  

a s  f o l l o\.;r s : 
1 1  Ex c e p t in c as e s ,., h e r  e t h e s h a r e s o f t h e  c o r p o r  a t i o n  
a r e  a t  t h e  t ime or,: sub s e q u en t l y  b e c om e g e n e r a l l y  
t r a d e d  in t h e  m a r k e t s  m a i n t a i n e d  b y  s e c u r i t i e s  
d e a l e r s  o r  b r o k e r s ,  n o  wr i t t en a gr e eme n t  t o  wh i c h  
a l l  o f  t h e  s h a r eh o l d er s  h av e  a c t ua l l y  a s s e n t e d ,  
wh e th � r  emb o d i e d  i n  t h e  c h a r t e r o f  b y l aw s  o r  i n  
a ny s i d e  a g r e em e n t  i n  wr i t i n g  a n d  s i g n e d  b y  a l l  
t h e  p a r t i e s  t h e r e t o , a n d  wh i c h  r e l a t e s  t o  a n y  
p ha s e  o f  t h e  a f f a i r s o f  t h e  c o rp o r a t i o n , wh e t h e r  
t o  t h e  man a g em e n t o f  i t s  b u s i n e s s  o r  d iv i s i o n  o f  
i t s  p r o f i t s  o r  o t h e r w i s e , sh a l l  b e  i n v a l i d  a s  
b e t w e en t h e  p a r t i e s  t h e r e t o , o n  t h e  g r o u n d  t h a t  i t  
i s  an a t t emp t b y  t h e  p a r t i e s  t h e r e t o  t o  t r e a t  t h e  
c o r � o r a t i o n  a s  i f  i t  w e r e  a p ar t n e r s h i p  o r  t o  
a r r an g e  t h e ir r e l a t i o n s h i p s i n  a mann e r  t h a t w o u l d  
b e  a p p r o p r i a t e  o n l y  b e twe e� p ar t n e r s  . . .  A t r an s f e r e e  
o f  s h a r e s c ov e r e d  b y  s u c h  a g r e emen t wh o a c q u ir e s  
t h em w i t h  k n o w l e d g e  t h e r e o f  i s  b o un d  b y  i t s  
p r o v i s i o n s . "  

Th e r e  w a s  n o  a t t erep t t o  d e f i n e  a C l o s e  C o rp o r a t i o n  o t h e r  t h an t h e  

ab s e n c e s  o f  t r a d in g  i n  i t s  s h a r e s  i n  t � e  s e c u r i t i e s  m a r k e t  s in c e  

i t  w a s  f e l t  t h a t  t h e  s h a r e h o l d e r s  h a d  i t  w i t h in th e i r  p o w e r  t o  

f o r e s t a l l  g e n e r a l  t r a d in g  i n  t h e i r s h a r e s  b y  imp o s in g  r e s t r i c t i on s  

up o n  t r a n s f e r s . The f o l l o wi n g  w e r e  t h e  � a i n  c h an g e s i n  t h e  Law : 

1 .  T h e A c t  p r o v i d e d  t h a t  " s ub j e c t  t o  t h e  p r o v i s i o n s  o f  

t h e  C h a r t e r , t h e  b y - l a ws o r  a g r e eme n t  b e t w e en t h e  s h a r eh o l d e r s  

o th e r w i s e l aw f u l , t h e  b u s i n e s s  a n d  a f f a i r s  o f  a c o r p o r a t i o n  s h a l l  

b e  m a n a g e d  b y  a b o a r d  o f  d i r e c t o r s " .  P r i o r  t o  t h i s  a l l  Un i t e d  S t a te s 

S t a t u t e s  s i mp l y  p r o v i d e d  t h a t  b u s in e s s  o f  e v e r y  c o r p o r a t i o n  s h a l l  b e  

m a n a g e d b y  i t s  d i r e c t o r s  a n d  t h i s  w a s  a s t a t u t o r y r e j e c t i o n  o f  t h e  

c o n c e p t  f o r  C l o s e  C o r p o r a t i o n s s o  t h a t  t h e  s ha r eh o l d e r s c o ul d  b y  

a g r e em e n t  c o n t r o l  t h e b u s i n e s s  o f  t h e  c o mp any . 

2 .  P r o v i s i o n  w a s  m a d e  f o r  o n e  ( 1 )  man c o mp a n i e s .  

3 . H i gh o r  u n a n imo u s  q u o r um r e q u i r emen t s  w e r e  p e rm i t t e d  f o r  

s h a r e h o l d e r s  a n d  d i r e c t o r  m e e t in g s  a n d  a c t i o n s . 

4 . Th e Ac t p r o v i d e d  f o r  l i q u i d a t i o n  i n  a n  a c t i o n by  a sh a r e h o l d e r  

w h e n  a d e a d l o c k am o n s s t  t h e  d i r e c t o r s  c o u l d  n o t b e  b r o k e n  b y  t h e  

s h a r e h o l d e r s  a n d  p e r v i t t e d  t h e  s h a r e h o l d e r s  t o  ex p a n d  u p o n  t h i s  
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i n  a wr i t t e n a g r e em e n t  s e t t in g  o u t  o t h e r  i n c i d en t s  i n  wh i c h t h e  

c om p a n y  c o u l d  b e  wo u n d -up . 

5 .  N o  s p e c i f i c s t a t u t o r y  p r o v i s i o n  wa s ma d e  w i th r e s ep c t  t o  

r e s t r i c t i o n s  o n  t r an s f er o f  s h a r e s  s i n c e  a p p a r en t l y  t h e  c a s e  l aw 

in  N o r th C ar o l in a  c l e a r l y p e rm i t t e d  t h i s . T h e  A c t d i d  p er m i t t h e  

C om p an y t o  b uy i t s  o wn s h a r e s  ( ou t  o f  s u r p l u s ) f r om any s h a r e h o l d � r  

u p o n  t h e  v o t e  o f  t h e m a j o r i t y  o f  t h e  o t h e r  s h a r e s . 

6 .  T h e  A c t  h a d  a t t emp t e d  t o  d e a l  w i t h an  un f o r t un a t e  f a c t  o f  

l i f e  i n  t h e  C l o s e  C o r p o r a t i on , n ame l y  t h e  c om p l e t e  i n f o rma l i t y i n  

t h e  m ann e r  i n  wh i ch a g r e a t  n umb e r  o f  t h em a r e  r un .  T h e y  r e j e c t e d  

t h e  c on c e p t  t h a t  a f o rma l i t y  g o o d  f o r  G e n e r a l  Mo t o r s  w a s n e c e s s a r i l y  

g o o d f o r t h e  i n c o r p o r a t e d h o t  d o g  s t an d  b y  p r ov i d in g  a s e c t i o n  r e l a t in g . 

t o  i n f o rm a l  o r  i r r e g u l a r  a c t i on s  b y  d i r e c t o r s  o r  c o mm i t t e e s .  S e c t i o n  3 4  

S ub s e c t i o n  a m a d e  a n  i n f o rm a l  a c t io n  t ak e n  b y  t h e  m a j o r i t y  o f  t h e  

d i r e c t o r s e v e n  w i t h o u t  a f o rm a l  me e t in g  a s  b in d in g a s  i f  i t  h a d  b e en 

d o n e  w i th a l l  the f o rm a l i t i e s . S ub s e c t i o n  b p r o v i d e d  t h a t  i f  a 

m e e t in g  o f  t h e  d i r e c t o r s  o th e r w i s e  v a l i d  w a s  h e l d  w i t h o u t  p r o p e r  

c a l l  o r  n o t i c e , a c t i o n  t ak e n  a s  s u c h  me e t in g  w a s d e e me d t o  b e  

r a t i f i e d  b y  n o n - a t t en d in g  d i r e c t o r s  un l e s s  t he y  f i l e d  an o b j e c t io n  

p r om p t ly a f t e r l e a r n i n g  ab o u t  t h e  a c t i o n  and  s u b s e c t i o n  c p r o v i d e d  

f o r  w r i t t en c o n s en t  s i gn e d  b y  a l l  o f  t h e  s h a r e h o l d e r s  o r  d i r e c t o r s 

t o  b e  e q u iv a l en t  t o  a c t i o n  t a ken a t  a m e e t in g .  

7 .  A s imp l e  p r o c e d ur e  f o r  d i s s o l u t i o n  w a s p r o v i d e d  a n d a 

m u c h  s imp l i f i e d  p r o c e d u r e  f o r  am a l g ama t i o n . 

T h e  c o mm i s s i o n  wh i c h  d r a f t e d  t h e  A c t  c o n s i d e r e d  c a r e f u l l y 

t h e  q u e s t i o n  o f  h a v i n g o n e  A c t f o r  C l o s e  C o r p o r a t i o n s a n d  a n o t h e r  

A c t f o r  " P ub l i c "  C o r p o r a t i o n s . T h e  t H o  a c t  p r i n c i pl e  w a s  r e j e c t e d 

p r ima r i l y  b e c au s e  o f  t h e  p r o b l e m s  o f  d e f i n i t i o n  a s  t o  wh i ch w a s  

wh i c h  b u t  a lmo s t  e q u a l ly t h e y w e r e  a t t emp t i n g  t o  g e n e r a t e  ;1 g e n e r a l  

a\..ra r e n e s s  t h r o u gh o u t  c o r p o r a t i o n  l a w o f  t h e  p e c u l i a r i t i e s  o f  t h e  

C l o s e  C o r p o r a t i o n . T h e  c o mm i s s i o n a l s o  p o i n t e d  o u t  t h a t  t h e  c o n c e p t  
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o f  p r iv a t e  c o mp any u s e d  in E n g l an d , a n d  t h e  two s e p a r a t e  k i n d s  o f  

A c t s  u s e d  i n  v a r i o u s  E u r o p e an c o un t r i e s  w e r e  p r i ma r i l y  d i s t in c t i o n s  

a r i s i n g  f r o m d i s t r i b u t i o n s  t o  t h e  p ub l i c . S in c e  t h e y  f e l t  t h a t t h i s  

wa s a d e q u a t e ly c o v e r e d  b y  t h e  S . E . C .  an d i t s  r e g u l a t i o n s  a n d  b y  t h e  

B l u� S ky L a w s  t h i s  d i S t in c t i o n s  w a s  n o t  n e c e s s a r y i n  t h e i r s t a t u t e .  

In 1 9 62 S o u t h  C a r o l i n a  f o l l ow e d  w i th t h e  S o u th C a r o l in a  

Bu�in e s s  C o r p o r a t i o n A c t s  wh i c h  a g a i n  w a s  a# Ac t th a t  c o u l d  a p p ly 

t6 e i th e r  t y p e o f  c om p any b u t c o n s i d e r a b l y  e xp a n d e d  a s h a t e h o l d e r s  

r�gh t t o  d i s s o lv e  t h e  c omp any a n d  i n c o r p o r a t e d  t h e  E n g l i s h  s e c t i o n  

2 10 g iv in g  t h e  Co u r t s  v e r y  b r a o d  p o w e r s  a s  t o  r eme d i e s  o th e r  t h an 

d i s s o lu t i on . 

I n  1 9 6 3  t h e  N ew Y o r k B u s in e s s  C o r p o r a t i o n  L a w  b e c am e  

e f f£ c t i v e  a l th o u gh i t  h a d  b e e n  e n a c t e d  i n  1 9 6 1  a n d  w e n t o n e  s t e p 

f ur t her w i t h  r e s p e c t  t o  t h e  u n a n imo u s  s h ar � ho l d e r  a g r e emen t . ! t  

pe r m i t t e d  t h e  s h a r e h o l d e r s  t o  i n  e f f e c t  r un t h e  c om p an y  b u t  p r o v i d e d 

t h a t  i f  t h e y  d i d  t h e  d i r e c t o r s  w e r e  r e l i ev e d  f r o m  l i ab i l i t y  f o r  

ma n a g e r i a l  a c t s  o r  omm i s s i o n s o r d i n a r i l y  imp o s e d  u p o n  t h em a n d  
t r a n s f e r r e d  t h a t  l i ab i l i t y t o  t h e  s h a r e h o l d e r s  f o r  s o  l o n g  a s  t h e  

4 i s c r e t io n  o r  p ow e r s o f  t h e  b o a r d  w e r e  c on t r o l l e d  b y  t h e  s h a r e h o l d e r s .  

The A c t  a l s o  imp o s e d a l i ab i l i t y  f o r  wa g e s  u p o n  t h e  s h a r e h o l d e r s  o f  

a C l o s e  C o r p o ra t i o n  a s  w e l l  a s  u p o n  t h e  d i r e c t o r s .  

fbe s am e  y e a r , 1 9� 3 , S@ t h e  f i r s t  o f  t h e  s t a t e s  t o  e n a c t  

a s ep ar a t e  i n t e g r a t e d  C l o s e  C o rp o r a t i o n  S t a t u t e ,  n am e l y  F l o  i d a . 

The s t a t u t e  p e r m i t t e d  a C l o s e  C o r p o r a t i o n , and  '' a c o r p o r a t io n  f o r  

p r o f i t s  wh o s h a r e s  o f  s t o c k  a r e  n o t  g e n e r a l l y t r a d e d  in t h e  B a r k e t s  

ma i n t a in e d  b y  s e c u r i t i e d e a l e r s  o r  b r o k e r s ' ' , t o  e l e c t  t o  b e  o v e rn e d  

e i t h e r  b y  i t s  p r o v i s i on s  o r  t o  r e ma i n  s ub j e c t  t o  t h e  l aw a p l i c a b l e  

t o  c o rp o r a t io n s . T h e  Ac t c o n t a in e d  mo s t  o f  t h e  p r o v i s i o n s  wh i c h we  

h av e  a l r e a d y  d i s c u s s e d . Th e r e  h a s  b e e n  c o n s i d e r a b l e  c r i t i c is m  o f  

t h e  Ac t in t h a t i t  i s  n o t a s  c l e a r l y  d r awn a s  t h e  N o r t h C a r o l i n a  

S t a t u t e s  a n d  i n  many s e c t i o n s  i s  amb i g u o u s . I n  1 9 6 7  Del a w a r e  a n d  

Ma r y l a n d  e n a c t e d  C l o s e  C o r p o r a t i o n s  S t a t u t e s  t h e  mo d e l  f o r  wl1 i c h  wa s 

a d o p t e d  by P e n n s y l v a n i a  i n  1 9 6 9 . T h e s e  t a k e  t h e  f o r m  o f  a s e p a r a t e 
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s u b c h a p t e r  t o  g e n e r a l  c o r p o r a t i o n  l aw b u t  i t  i s  in t e r e s t in g  t o  n o t e  

t h a t s o m e  a t t emp t h a s  b e e n m a d e  t o  f u r t h e r  d e f in e  a C l o s e  C o r p o r a t i o n , 

a n d  i n  t h e s e  t h r e e  ( 3 )  Ac t s  a C l o s e  C o r p o r a t i o n i s  d e f in e d  a s  o n e  

t h a t : 

( a )  I t  o u t s t a n d i n g  s t o c k s h a l l  b e  h e l d  b y  n o t  mo r e  
t h an t h i r t y  ( 3 0 )  p e r s o n s . 

( b )  A l l  o f  i t s  s t o c k  s h a l l  b e  s ub j e c t  t o  o n e  o r  
mo r e  r e s t r i c t i o n s o n  t r an s f e r . 

( c )  I t  s h a l l  m a k e  n o  " p ub l i c  o f f e r in g 11  o f  i t s  s t o c k .  

Any c o r p o r a t i o n  t h a t  m e e t s  t h e s e  r e q u i r emen t s  c an e l e c t  t o  b e c om e  

a C l o s e  C o r p o r a t i o n  o r  i t  c an r em a i n  s ub j e c t  t o  t h e  o t h e r  p r o v i s i o n s  

o f  t h e  g e n e r a l  c o r p o r a t i o n  l aw .  P r o v i s i o n  w a s  a l s o  m a d e  th a t  a n y  

ex i s t in g  c o r p o r a t i o n t h a t  m e t t h e s e  r e q u i r emen t s  c o u l d  b e c o m e  a 

C l o s e  C o r p o r a t i o n . Wh i l e  m o s t  o f  t h e  s e c t i o n  a r e  s im i l a r  t o  w h a t  

w e  h ave a l r e a d y  d e a l t  w i t h  a n d  p e rmi t p r in i c i p a l s  u s u a l l y  a s s o c ia t e d  

w i t h  p a r t n e r s h i p s t o  b e  emb o d i e d  i n  t h e  c o r p o r a t e  s t r u c t u r e , o n e  

v e r y  i n t e r e s t i n g  p r o v i s i o n s  w a s  a d d e d .  T o  m a k e  ab s L ] u t e ly c e r t a i n  

t h a t  a C l o s e  C o r p o r a t i on ' s  s t o ck wa s s ub j e c t  t o  e f f e c t iv e  r e s t r i c t io n s  

o n  t r a n s f e r ab i l i t y  t h e  A c t p r o v i d e d t h a t  i f  a r e s t r i c t i o n  o n  t r an s f e r  

o f  s t o c k o f  a C l o s e  C o r p o r a t i o n wa s h e l d  t o  b e  u n a u th o r i z e d  b y  t h e  

C o u r t , t h e  c o r p o r a t i o n  c o u l d  n o n e  t h e  l e s s  h a v e  a n  o p t i o n  f o r  

t h i r t y  ( 3 0 )  d a y s  t o  a c q u i r e  t h e  r e s t r i c t e d  s t o ck a t  a p r i c e  a g r e e d  

up o n  b y  t h e  p ar t i e s  o r  t o  b e  d e t e r m i n e d  b y  t h e  C o u r t  f a i l in g  a gr e e me n t . 

I n  t h e  e v e n t  o f  t h e  c o mp an y  d o in g  s o m e  a c t  wh i c h  w o u l d  t ak e  i t  o u t  

o f  t h e  C l o s e  C o r p o r a t i o n  s t a t u s , t h e  s h a r eh o l d e r s  h a d  t h i r t y  ( 3 0 )  

d a y s  in wh i c h t o  r e c t i f y t h e  b r e a c h  o r  t h e  c om p a n y  l o s t  i t s  s t a t u s  

a s  a C l o s e  C o r p o r a t i o n . On c e  a g a i n i f  t h e  s h ar e h o l d e r s  en t e r e d  i n t 0  

an  a gr e em e n t ( a n d  n o t  n e c e s s a r i l y a l l  o f  t h e m  p r o v i d in g  t h a t  a m a j o r i t y  

d i d  s o )  wh i c h  c o n s t r a in e d  t h e  p o wer s o f  t h e  d i r e c t o r s  a n d  L r a n s f e re d  

s o me m an a g em e n t  f un c t i o n s  t o  t h e  s h a r e h o l d e r s , t h e n  t h e  d i r e c t o r s  w e r e  

r e l i e v e d  o f  t h e i r  l i a b i l i t y a n d  t h e  l i ab i l i t y w a s  t r a n s f e rr e d  t o  t h e  

s h a r e h o l d e r s .  T h e  A c t a l s o  g av e  t h e  D e l awa r e  C h an c e r y  C o u r t  t h e  

p ow e r  t o  a p p o i n t  a c u s t o d i a n  o r  a p r o v i s i o n a l  d i r e c t o r  f o r  any 

C l o s e  C o r p o r a t i o n wh o s e  d i r e c t o r s  ( o r  s h a r e h o l d e r s  i f  the c o r p o r a t i o n 

wa s mana g e d  b y  s h a r e h o l d e r s  t hr o u gh an a g r e e m e n t )  i n  t h e  e v e n t  o f  

d e a d l o c k . 
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T h e  Ma r yl an d  Ac t wa s s im i l a r  e x c e p t  t h a t  i t  r e q u i r e d  u n an im i t y  

i n  a l l  s ha r eh o l d e r s  a g r e em e n t s and  u n a n im i t y f o r  a l t e r a t i o n s o f  t h e  

c o r p o r a t e  s t r u c t u r e  i n c l u d in g  t h e  h o l d e r s  o f  n o n - v o t i n g  s h a r e s .  

I n  1 9 6 9  P en n s y l v a n i a , a s  m en t i o n e d  a b o v e , f o l l ow e d  t h e  

D e l awa r e  mo d e l . 

I n  1 9 7 2  M i c h i g an e n a c t e d  a n e w  b u s i n e s s  c o r p o r a t i o n  A c t  

wh i c h  t o o k t h e r o u t e  o f  p r o v i d i n g  a l l  t h e  n e c e s s a r y  p r o v i s i o n s  f o r  

C l o s e C o r p o r a t i o n s  i n  t h e i r  g e n e r a l  A c t .  T h e  A c t i n c l ud e d  a s e c t io n  

d i r e c t in g  t h a t  i t  b e  l ib e r a l ly c o n t r u e d  t o  p r o m o t e  i t  p u r p o s e s a n d  

p o l i c i e s  i n  g iv in g  r e c o gn i t io n  t o  l e g i t ima t e  n e e d s  o f  C l o s e  C o r p o r a t i o n s . 

Ka n s a s  t o o k t h e  s am e  r o u t e i n  t h e  s am e  y e ar w i t h  a v e r y  

s im i l ar S t a t u t e . 

I n  t h e  f o l l o w i n g  y e a r  Ma i n e  en a c t e d  a n ew B u i s ne s s  C o r p o r a t i o n  

A c t  d e f i n i n g  a C l o s e  C o r p o r a t i o n a n d  c o n t a in i n g  a n umb e r  o f  p r o v i s i o n s  

a p l i c ab l e  s o l e l y  t o  a C l o s e  C o r p o r a t i on wh i c h  w e r e  s im i l a r  t o  t h e 

N o r t h C a r o l i n a  a n d  N e w  Y o r k  A c t s . I n  t h e  s am e  y e a r  V i r g i n i a  e n a c t e d  

a s t u t u t e  s im i l a r t o  N o r t h C a r o l in a ' s  a n d  T ex a s  a d d e d  f i v e  ( 5 )  n ew 

a r t i c l e s  d e a l i n g  w i th C l o s e  C o r p o r a t i o n s  t o  i t s  b u s i n e s s  c o r p o r a t io n  

A c t .  

F .  H e d g e  O ' N e a l  i n  h i s  ma s s iv e  two  v o l ume w o r k  o n  C l o s e  

C o rp o r a t i o n Law in t h e  U n i t e d  S t a t e s  l i s t  t h e  f o l l ow i n g  c r i t i c i sm s  

o f  t h e  e x i s t in g  l aw w i t h  r e g a r d  t o  C l o s e  C c r p o r a t i on s . 

1 .  T h e  v a r i a t i o n s  i n  t h e  S t a t u t e s  a n d  t h e  s t i l l  d i f f i cu l t  p r o b l em 

i n  Ame r i c an l aw in i n t e r p r e t a t i o n  a s  t o  j u s t  h o w  mu c h  f r e e d o m  t h e  

p a r t i c i p an t s  i n  a C l o s e  C o r p o r a t i o n  h a v e  t o  s e t  u p  c o n t r o l  p a t t e r n s  

a l l o c a t in g  ma n a g e men t t h e  way t h e y d e s i r e . S ome  o f  t h e  s t a t u t e s  a r e  

c h a r a c t e r i z e d  b y  t h e  p r in c i p a l  t h a t  a n  imp o r t an t  c o n t r o l  a r r an g e m e n t 

c a n n o t b e  g i v e n  e f f e c t ,  e v e n  a m o n g s t  s h a r e h o l d e r s w h o  a g r e e  t o  i t , 

un l e s s  i t  i s  emb o d i e d  in t h e  C o r p o r a t i o n s  c h a r t e r . I f  i t  a p p e a r s  i n  

a s h a r e h o l d e r s  a g r e em e n t  a l o an o r  in t h e  b y - l aw s  c1 f t h e  c o r p o r a t i o n  

t h e  o l d  ru l e s wo u l d  p r o b a b l y  a p p l y .  
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S UNMARY 

Am e r i c a n  j u r i s p r u d e n c e  h a s  b e e n f a c e d  w i t h  t h e  Ru l e 

c on t a i n e d  i n  J a c k s o n  v s . H o o p e r , t h a t  i f  o n e  i n c o rp o r a t e s , o n e  

l o s s e s  t h e  a b i l i t y  t o  mo l d  o n e s  b u s in e s s  a f f a i r s  m o r e  c l o s e ly 

t o  t h a t  o f  a p a rn t e r s h i p . A s  th e Ame r i c an c a s e s  r e v e a l  o n  m a n y  

o c c a s s i o n s , t h e  p r i c e  f o r  l im i t e d  l i ab i l i t y h a s  b e en h i gh a n d  

p a r t i c u l a r l y  when d e a l i n g  w i th a m i n o r i ty  sh a r e h o l de r wh o f e l t  

h i s  r i gh t s  h a d  b e e n p r o t e c t e d  b y  a s h a r eh o l d e r s  a g r e em e n t  o n l y  

t o  d i s c o v e r  t o  h i s  s o r r o w  t h a t t h e  a g r e emen t wa s v o i d . 

l aw i s  n o t f a c e d  w i t h th e s ame h i s t o r i c a l p e r 3 p e c t i v e . 

C an a d i a n  

Wh i l e  

s h a r e h o l d e r s  a g r e e me n t s  d o  h av e  th e i r p r o b l e m s  a n d  p a r t i c u l a r l y  

wh e n  s h a r e h o l d e r s  p r o p o r t  t o  b in d  t h e  a c t i o n s  o f  s o me o r  al l o f  

t h e m  a s  d i r e c t o r s  o f  t h e  c o m p an y , t h e  C o u r t s  h a v e  u s u a l l y  h e l d  t h em 

t o  b e  s e v e r ab l e  a n d  h a v e  n o t d e c l a r e d  t h e  e n t i r e  a g r e emen t v o i d  

b u t  s imp ly u n e n f o r c e a b l e  w h e n  i t  p r o p o r t s  t o  c o n t r o l  t h e  d i r e c t o r s  

i n  any c a s e  wh e r e  t h e r e  i s  a c o n f l i c t  b e t w e en t h e  p r o v i s i o n s  o f  

t h e  s h ar e ho l d e r s a g r e eme n t  a n d  t h e  d i r e c t o r s  f i d u c i a r y  r e l a t i o n s h i p  

t o  t h e  c omp a ny . 

O ' N e al h a s  p o i n t e d  o u t  t h a t  i n  a c t u a l  p r a c t i c e  t h e  C l o s e  

C o r p o r a t i o n d o e s  n o t a c h i ev e  a l l  o f  t h e  l im i t e d  l i a b i l i t y  t h a L i t  

s e t s  o u t  t o  o b t a i n  s in c e  l a r g e  c r e d i t o r s  a n d  l e n d i n g  i n s t i t u t i o n s  

w i l l  i n ev i t ab i l i t y  r e q u i r e  p e r s o n a l  g u a r an t e e s  o f  t h e  s h a r eh o l d e r s  

a n d / o r  d i r e c t o r s .  T h e Ame r i c an C o u r t s  h av e  b e en mo r e  p ro n e  t o  p i e r c e  

t h e c o r p o r a t e  v e i l  w i th r e s p e c t  t o  t h e  c o n t r a c t u a l  o b l i g a t i on s  t h en 

o u r  c o ur t s . T h e y  h a v e u s e d  a s  in s t r umen t s  t o  d o  th i s  � f i n d i n g  o f  a 

f a i l ur e  t o  c o mp l y  w i t h  t h e  f o r m a l i t i e s  r e q u i r e d  in a c o mp any , a 

r e p r e s e n t a t i o n  t o  t h e  c r e d i t o r s  t h a t  t h e  c o r p o r a t e  s h a r e h o l d e r  w a s 

a c t in g  o n  h i s  o wn b e h a l f  a n d  h ave e v e n  g o n e  s o  f a r  i n  s o me j u r i s d i c t io n  

t o  u s e  t h e  g r o und s o f  und e r  c a p i t a l i z a t i o n  a s  a b a s i s  f o r  f in d i n g 

t h a t  t h e  s h a r e h o l d e r  h a d  u s e d  t h e  c o r p o r a t i o n  a s  a ' ' m e r e  i n s t r ume n t a l i t y  

o r  " a l t e r e g o i l . T h i s  h o ·w e v e r  a p p e a r s  t o  m e  t o  b e  o n e  o f  t h o s e  a r e a s 

wh i c h  w i l l  s imp l y  h av e  t o  b e  d e c i d e d  o n  t h e  f a c �  i n  e a c h c a s e  a n d  

I w o u l d  d o u b t  t h a t  C a n a d i a n  C o u r t s  w o u l d  b e  q u i t e  a s  q u i c k t o  p i e r c e  

t h e  c o r p o r a t e  v e i l  a s  Am e r i c an C o u r t s  in s o me j u r i s d i c t i o n s  h a v e  b e e n  . 
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C o n s i d e r ab l e d i s c u s s i o n  h a s  t a k e n  p l a c e  in t h e  Un i t e d  

S t a t e s  c o n c e r n i n g  t h e  l i ab i l i t i e s o f  t h e  s h a r e h o l d e r s  o f  a C l o s e  

C o r p o r a t i o n  f o r  t o r t s  o f  t h e  c o r p o r a t i o n . Ap p a r e n t l y  e n o rm o u s  

ab u s e s  h a v e  a r i s e n i n  N ew Y o r k  c i t y  w i t h  t h e  t a x i c ab s  c o mp an i e s .  

An o p e r a t o r  own i n g  f i f t y ( 5 0 ) t a x i  c ab s  w i l l  i n c o r p o r a t e  t w e n t y - f iv e  

( 2 5 )  c om p a n i e s  e a c h  h o l d in g  t w o  ( 2 )  c a b s  a p i e c e , wh i c h i n  t h e  e v e n t  

o f· a s e r i o u s  t o r t  c l a im i t  i s  p r e p � r e d  t o  a b an d d n . N o  d o ub t  th e 

i n j u s t i c e  h a v e  b e e n g r a v e  b u t  i t  m u s t b e  r ememb e r e d  t h a t  t h e r e  i s  

ap p a r en t l y  n o  u n s a t i s f i e d  j u d gm e n t  f u n d , an d e q u a l l y a p p a r e n t  n o  

p r o p e r  l e g i s l a t iv e  r e q u i r em e n t  f o r  l i ab i l i t y  i n s u r an c e  b e f o r e  t h e  

v e h i c l e  l i c e n c e  i s  i s s u e d  f o r  t h e  t a x i  c a b . T h e  t h e o r y i s  t h a t a 

c r e d i t o r  d e a l in g  w i t h a C l o s e  C o rp o r a t i o n  i s  d o i n g  s o  b y  c h o i c e  a n d  

s h o u l d  t a k e  wh a t ev e r  p r e c a u t i o n s  h e  d e em s  n e c e s s a r y , t h e  v i c t i m s  o f  

t o r t s  h o w e ve r  h a d  n o  c h o i c e  i n  t h e  ma t t e r wh a t s o e v e r  a n d  t h e  s u g ge s t i o n  

h a s  b e e n ma d e  t h a t  C l o s e  C o r p o r a t i o n s  b e  r e q u i r e d  t o  c a r r y  l ia b i l i ty 

in s u r an c e . O n e  o f  t h e  f i r s t  p r o b l em s  p r e s en t e d  b y  s u ch a s t a t u t o r y 

p r o v i s i o n  w o u l d  b e  t h e  d e f i n i t i o n  o f  a C l o s e  C o r p o r a t i on , a n d  i t  i s  

in t e r e s t i ng t o  n o t e  t h a t  i n  1 9 6 7  i n  t h e  Y a l e  L a w  J o u r n a l  t h e  

s u g g e s t e d  d e f i n i t i o n wa s a s  f o l l ow s : 

"An i n c o r p o r a t e d  e n t e r p r i s e  wh o s e  c o mr.w n s t o ck 
i s  o wn e d  b y  o r  f o r  n o t m o r e  t h an t w e n t y - f i v e  ( 2 5 )  
p e r s o n s , n o t  c o u n t in g  t h o s e  w h o  o wn s t o c k  
r e p r e s e n t in g re i t h e r  o n e  ( 1 % )  p e r c e n t  o r  m o r e  
o f  t h e  o u t s ta nd in g  c o mm o n  s t o c k  n o r  m o r e  t h a n  
t h e  t o t a l  b o o k  v a l u e  o f  $ 1 0 , 0 0 0 . 0 0 . "  

Wh i l e  t h e  t w e n t y- f iv e  ( 2 5 )  p e r s o n s  i s  a n  i n t e r e s t i n g  f i gu r e , i n  t h e  

t e n  y e a r s  s in c e  1 9 6 7  t h e  $ 1 0 , 0 0 0 . 0 0 f i g ur e s e e m s  t o  b e  t o t a l l y 

i n a d e qu a t e , a n d  t h i s  w o u l d  a l w a y s  p r e s e n t  a p r o b l em i n  an i n f l a t i o n a r y  

e c on omy i n  t h e d e f in i t i o n  s e c t i o n  w o u l d  h a v e  t o  b e  c h an g e d  e v e r y  

f o ur ( 4 )  y e a r s  o r  p e r h ap s  l e s s . 

THE E U R O P EAN P RI V A T E  C O N P AN I E S  - A v e r y  b r i e f s umma r y 

A .  HE S T  G E RMANY 

G e rman c omp any l aw i s  f e d e r a l  l aw .  B u s i n e s s c an b e  c a r r i e d  

o n  i n  We s t  G e rmany un d e r  a p a r t n e r s h ip a p u b l i c  c n � p a ny ( A k t C )  a n d  

a p r iv a t e  c o m p a n y  ( Gmb H )  a n d  a l im i t e d  ( r e f e r r e d  t o  a " C o mm e r i c a l " )  

P a r t n e r s h i p . T h e  c o mm o n  f o r m of b u s in e s s  e n d e a v o r in We s t  G e rmany 
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i s  a c o mb in a t i o n o f  t h e  l i m i t e d  p a r t n e r s h i p  a n d  t h e  p r i v a t e  c o mp an y  

i n  wh i c h  t h e  p r i va t e  c om p an y  i s  t h e  g e n e r a l p a r t ne r s ub j e c t  t o  un J i · 

p e r s o n a l  l i a b i l i ty f o r  t h e  d e b t s  f o r  t h e  f i r m . T h i s  f o rm i s  u s u a l l  

a d o p t e d b e c a u s e  o f  t h e  We s t  G e rman t a x l aw s  wh i c h  a p ? a r e � t l y h a v e  n 

q u i t e  b e e n a b l e  t o  r e c o n c i l e  t h e  " f l o w  t h o r u g h "  o f  p r o f i t s  f r om 

t h e  c o r p o r a t i o n  t o  i t s  s h a r e h o l d e r s .  Th e f o rm i s  r e f e r r e d  t o  a s  t h 1  

'' Gmb H & C o . i t  i s  t a x e d l ik e  a n o rm a l p a r t n e r s h i p  an d o n l y  t h e  p r o  

c h ann e l e d  t h r o u gh t o  t h e  s h a r e h o l d e r s  o f  t h e  g e n e r a l  p a r tn e r  a r e  s ul 

t o  d o u b l e  t a x a t i o n . � a t u r g l l y t h e s e  a r e  k e p t v e r y  l o w . Th e 

s h a r e ho l d e r s  o f  t h e  p r i v a t e  c omp a n y  a r e  u s u a l l y  i d e n t i c a l  w i t h  t h e  

l im i t e d  p a r t n e r s .  

T h e p r iv a t e  c o m p any i t s e l f  o w e s i t s  ex i s t e n c e  t o  an A c t  

o f  1 8 7 0 ,  wh i c h h a s  n o t b e e n c h an g e d  t o  d a t e  t o  a n y  ma j o r d e g r e e  

a l t h o u gh W e s t G 1l rma ny h a s  b e en w o r k i n g o n  a up - d a t e d  d r a f t  s i n c e  1 � : 

b u t  a p p a r e n t l y  h a s  n o t b e e n ab l e  t o  o b t a i n  l e g i s l a t iv e  a p p r o v a l  f o r  

t h i s  d r a f t .  T h e  p r iv a t e  c o m p a n y  h a s  t h e  f o l l o H i n g  c h a r a c t e r i s t i c s  

1 .  Two f o un d e r s  a r e  n e e d  f o r  f o rma t i o n  b u t  o n c e f o rme d a l l  o f  

t h e  s h ar e s  m a y  b e  h e l d  b y  o n e  i n d iv i d u a l  o r  c o r p o r a t e  b o d y . T h e r e  

i s  n o  r e s t r i c t i o n  a s  t o  r e s i d e n c e  o r  c i t i z e n s h i p . 

2 .  A f t e r  a g r e e i n g  t o  a n d  f i l in g  t h e  a r t i c l e s , t h e  f o un d e r s  

mu s t  a p p o in t  a t  l e a s t  o n e  man a g in g  d i r e c t o r  a n d  a r e g i s t e r e d  o f f i c e .  

3 .  Re g i s t r a t i o n w i l l t ake  p l a c e  a f t e r t h e  c a p i t a l  d u t y  t ax 

h a s  b e en p a i d , t h e  ar t i c l e s  h av e  b e e n  a p p r o v e d , a n d  t h e  
!la o •  o 

m i n im u.n c a p i t a l  o f  D . H . ' h a s  b e en p a i d  u p . I n  p r a c t i c e  t h i s  s um 

i s  o f t e n n o t  p a i d  b u t  t h e  f o u n d e �  f i l e  a c e r t i f i c a t e  s a y i n g  t h a t  

i t  h a s b e en , a n d  a r e  l i ab l e  f o r  t h e  amo u n t . 

4 .  Th e c o mp an y  c o me s in t o  e x i s t e n c e  o n c e  i t  h a s  b e e n  e n t e r e d  

in t o  t h e  C o mm e r i c a l  Re g i s t e r  and  a f t e r  r e g i s t r a t i o n  o n e  o f  t h e  two  

o r i g in a l  f o un d e r s  may t r a n s f e r h i s  s h a r e  to  t h e  o t h e r . 

5 .  P r e in c o r p o r a t i o n  c o n t r a c t s  a r e  g e n e r a l l y  n o t  b in d i n g  u p o n  

t h e  c o m p a ny a n d  mu s t  b e  r a t i f i e d  a p p r o v e d  a n d  a c c e p t e d b y  t h e  

c om p a n y . 
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6. T h e  p r in c i p l e  o f  u l t r a  vi r e s  d o e s  n o t  e xi s t  un d e r  G e r m a n  

Law a n d  wh i l e  o b j e c t s  a r e  s t a t e d  i n  t h e  a r t i c l e s  t h e  l i s t  i s  o f  

r e l a t iv e  m i n o r  imp o r t an c e .  On e s e n t en c e  i s  u s u a l l y  u s e d  t o  sa t i s f y  

t h e  r e qu i r eme n t . S ha r e h o l d e r s  l o an s  h a v e  b e e n  t r e a t e d  a s  pa r t  o f  

c ap it a l  a n d  1 9 5 9  t h e  F e d e r a l  S up r em e  C o ur t d e c i d e d  t h a t  a l o an w h i c h  

a s o l e  s h a r eh o l d e r  gav e  t o  a pr i v a t e  c om p an y  i n  o r d e r  t o  a v o i d  

i t s  b an k r up t c y  c o u l d  n o t  b e  p a i d  b a c k  b e f o r e  t h e  c om p a n y  wa s r e s t o r e d  

t o  a h e a l thy f in an c i a l  c o n d i t i o n , a n d  in  t h e  e v e n t o f  b ankru p t c y �  

m u s t  b e  t r e a t e d  b y  s h ar e  c ap i t a l  and  r an k  a f t e r  t h e  c r e d i t o r s .  

7 .  T h e  c o mp any mu s t  h a v e  o n e  o r  m o r e  m a n a gi n g  d i r e c t o r s  a n d  

th e p ow e r  o f  t h e  m a n a gi n g  d ir e c t o r  t o  a c t v i s -a - v i s  t hi r d  p a r t i e s  

c a n  n o t  b e  l im i t e d  e xce p t b y  p r ov i d in g  f o r  t h e  n e c e s s i t y  o f  t h e  

s i gn a t u r e  two ( 2) man a gi n g  d i r e c t o r s . Hi s p ow e r  w i t h  r e sp e c t  t o  t h e  

c om p a n y's in t e r n a l  a ff a ir s h o w e v e r  i s  u s u a l l y  l im i t e d i n  t h e a r t i c l e s  

wh i ch w i l l  l i s t  v a r i o u s  b u s in e s s  t r an s a c t i o n s f o r  wh i c h  h e  n e e d s  t h e  

a p p r o v a l  o f  t h e  s h a r e h o l d e r s  m e e t in g  o r , i f  p r o v i de d f o r )  t h e  a p p r o v a l  

o f  a s up e r v i s o r y  b o a rd . I t  w i l l  b e  n o t e d  t h a t  t h e  s up e rv i s o r y  b oard 

i s  n o t  a n e c e s s i t y  f o r a p r iva t e  c o mp an y .  T h e  man a gi n g  dir e ct o r  

m a y  b e  p e r s o n a l l y  l i a b l e  f o r  a c t s  e xc e e d in g  h i s  a u t ho r i ty, bu t t h e  

c om p a n y  w i l l  b o und w i t h  r e s p e c t  t o  th i r d p a r t i e s . 

8. T h e  s h a r e h o l d e r s m e e t i n g  i s  p ar am o un t  a n d  a r e s o l u t i o n  

in s t r u c t in g  t h e  ma n a gem en t i s  b in d in g  up o n  t h e  man agemen t .  T h e 

s h ar eh o l d e r s d e c i d e  t h e  a pp o in tmen t a n d  r em ov a l  o f  t h e  ma nag i n g  

d ir e c t o r  a p p r o v a l  o f  fin an c i a l  s t a t emen t s  an d d i s t r ib u t i on of 

d iv i d en d s a n d  in e f f e c t  s up e r v i s i o n  o f  t h e  m a n a g m e n t .  I n  a d d i t i o n  

t h e y  m a k e  d i c i s i o n s  o n  i t em s  s u c h  a s  t h e  a n n u a l  b u d ge t  invest me n t  p lan 

a n d  t h e  f u t u r e  o p e r a t i o n s  o f  t h e  c o m p a n y . A r e s o l u t i o n  is e f fe c t ive 

i f  s i gn e d  b y  a l l  o f  t h e  s h ar e ho l d e r s .  R e s o l u t i o n s a r e  p a s sed o n  t h e  

b a s i s  o f  s imp l e  m a j o r i t y  b u t  t h e r e  i s  a p r o v i s i o n  f o r  ''s p e c ia l  r e s o l u t io 

o f  t hr e e  q u a r t e r s  (3/4) v o t e s  wh i c h  i s  n e c e ss a r y  in o r d e r  to a m e n d  

t h e  ar t i c l e s .  P r o xie s a r e  p e r fli ssab l e . 

9 .  S h a r eh o l d e r s  h o l d i n g  t en (10%) p e rc en t  o f  t h e  share ca p ital 

. Is 2. 
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a r e  e n t i t l e d  t o  r e q u i s t i o n  a s h a r e h o l d e r s  me e t i n g. 

1 0 .  T h e  S up e r v i s o r y  B o a r d  

a.  The  s u p e �v i s o ry b o a r d  i s  m an d a t o r y  o n l y  i f  the  c om p a n y  

ha s m o r e  t han f iv e  hund r e d  ( 5 0 0 )  emp l o y e e s  o r  i s  e n g a g e d  i n  

c o a l  m in in g  o r  s t e e l  �anu f a c t ur in g . 

b .  Un t il F e b r u a ry o f  t h i s  y e a r  o n e - t h i r d  ( l /3) o f  t h e  member s 

o f  t h e  s u p e rv i s o r y  b o a r d  mu s t  c o n s is t  o f  emp l o y e e ' s  r ep r e s en ta t i v e s 

i n  F e b r u a r y  o f  t h i s y e ar  t h e  l aw wa s c ha n ge d  s o  t h a t o n e - hal f (1 /2) 

o f  t h e  s up e r v i s o r y b o ar d  mu s t  c o n s i s t  o f  emp l o y e e ' s  r e p r e s e nt a t i ve s 

a n d  t h e  o t h e r  h a l f  o f  t h e  s h a r e h o l d e r s ' r ep r e s en t at iv e s .  T h e  

s h a r e h o l d e r s '  r e p r e s e n t a t iv e s  h ave a c a s t in g  vo t e  i n  t h e  e v e nt o f  a 

t i e . N o  man a g in g  d i r e c t o r  c a n  a c t  a s  a memb e r  o f  t h e  s u p e r vi s or y  

b o ar d .  

c . In t h e  c a s e  o f  a v o lu n t a r y  s u p e r v i s o r y b o a r d  c o mp let e 

f r e e d om i s  l e f t  t c  t h e  ar t i c l e s . In t h e  c a s e  o f  m an d a t o ry s upe r v i s o ry 

b o a r d  t h e  s u p e r v i s a r y  f un c t i o n s  a r e  l i s t e d  i n  t h e  A c t .  In s om e  lar g e r  

p r i va t e  c om p an i e s  t h e  v o l un t a r y  s u p e rv i s o r y b o a r d  h a s  b e en used 

r a t h e r  t h a n  l e ave s ome o f  t h e  f un c t i o n s  n o rma l l y  p e r f o rmed at the 

s h a r e h o l d e r s me e t i n gs t o t 1El a r g er g r o up . F r o m  t h e  ar t i c l e s  l h av e  

b e e n  ab l e  t o  r e a d  I h a v e  n o t f o u n d  any l i mi t a t i o n  o n  t h e  n umb e r  o f  

s h ar eho l d e r s .  

d .  
;N/1 f'"tt/1-rr. Co, 

T h e  s h ar e c ap i t a l /d o e s  n o t c on s i s t  o f  n e g o t i a b l e  shares 

a n d  s h ar e c e r t i f i c a t e s  ar e s e l d om i s s u e d  s i n c e  t h e y  wo1·ld not h ave 

t h e  s i gn i f i c an c e  o f  s h a r e  c e r t i f i c a t e s  b u t  wo u l d  m e r e l y  s e r v e  as 

ev i d en c e .  N o rm a l l y  t h e  s h a r e  c ap i t al i s  d iv i d e d  in t o  s u ch n umb e r  o f  

s h a r e s  a n d  o f  s u c h  am o u n t  a s  h ap p en s  t o  b e  s ub s c r ib e d  b y  th e individual 

s h a r eh o l d e r s .  T h e s e  c an b e  s p l i t  a t  a n y  t ime in t o  p a r t s  o f  a s h are 

w i t h  t he a p p r o v a l  o f  t h e c omp any.  T r an s f e r c a n  o n l y  be  d o n e  b y  

c o n t r a c t e x e cu t e d  b e f o r e  a n o t a ry a n d  i s  o n l y  e f f e c t iv e  u po n  a c omp any 

u p o n  r e c e ip t  o f  n o t i c e  t ha t t h e  t r an s f e r h as b e en c o mp l e t ed .  Re s t r ic.t.io 

m a y  o r  may n o t b e  c o n t a in e d  in  t h e  a r t i c l es .  S in c e  a share is n o t  

a n e g o t i ab l e  s h a re c e r t i f i c a t e  t h e  t r an s f ere e has no a b sol ute 

g u ar an t e e  t h at t h e  t r an s f e r er a c t ual l y  o wn s  th e s h a r e  and t h e  

... /83. 
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s h a r e  r e g i s t e r i s  o f  n o  g r e a t  h e l p  i n  pr o v i n g  own e r s h i p .  T r an s fe r  

o f  s h ar e s  i n  a pr iva t e  compa n y  i n  G e r m a n y  a r e  t h e r e fo r e  a ugh t w i t h  

d an g e r  a n d  t h e  ven d o r s  cha in o f  t i t l e  w o u l d  h ave t o  b e  ch e cke d i n  

much t h e  mann e r  o f  a s e a r ch o f  an o l d  s y s t em pi e ce o f  l a n d . 

e .  B y  a n d  l a r g e  t h e  a cco un t in g  pr i n ci pl e s  a r e  n o t se t fo r t h  

i n  t h e  pr iv a t e  com pa n y  l a w  b u t  a r e  s e t o u t  in t h e  t ax l aws . T h e  

A ct s impl y  pr o v i d e s  t h a t  pr o pe r  a cco un t s  mu s t  b e  k e pt a n d  pl a ce s  

t h i s  r e s po n s ib i l i t y  u po n  t h e  man a g in g  d ir e ct o r . T h e  fin a n ci a l  

s ta t eme n t s  n e e d  n e i t he r  b e  a u d i t e d  n o r  f i l e d  o r  e v e n  pub l i s h e d  

u n le s s  t h e  t o t a l b a l a n ce s he e t  v olume e x ce e d s  D . M .  1 25 ,0 0 0 , 0 0 0 , 

o r  t h e  a n nu a l  t u r n o v e r  e x ce e d s  D . M .  25 0 , 0 00, 0 0 0  o r  t h e  ave r a ge 

numb e r  o f  empl o y e e s  e x ce e d s  5 , 0 0 0 . A l l a ffil i a t e  co mpa n i e s  a r e  

lo �ke d t o ge t h e r  a s  o n e  fo r t h e  ab o v e  r e qu ir emen t s . 

THE P UB L IC C OMPAN Y 

By a nd l a r ge t h e  pr o v i s i o n s  o f  the  l aw r e g a r d in g  pub l i c 

compa n i e s  a r e  much mo r e  d e t a il ed a n d  t o  a fa r g r e a t e r  e x t en t t h e y  

a r e  man d a t o r y  s i n ce t h e  pur po s e  i s  t o  pr o t e ct t h e  g e n e r a l  pub l i c .  

In g e n e r a l  i t  r e s e mb l e s  t h e  En g l i s h  pub l i c  co mpany a n d  v e r y  b r ie fl y  

h a s  th e fo l l ow i n g ch a r act e r i s t i cs : 

1. T h e r e  must b e  fiv e (5 ) fo un d e r s  a n d  a t  l ea s t  fiv e (5 ) 

s h a r eh o l d e r s .  

2 .  M i n imum s ub s cr i pt i o n  is  D . M .  1 00 , 0 0 0 .  

3 .  Th e r e  mu s t  b e  a s u pe r v i s o r y b o a r d  an d a b o a r d  o f  F.a n a g me n t .  

4. F i n a n ci a l  s t a t emen t s  mu s t  b e  a u d i t e d  a n d  fi l e d .  

5 • T h e r e a r e  t ar e e  (3) d i s t in c t  b o d i e s  e a ch w i t h  s t r i ct ly 

d i s t inct fun ct i o n s . T h e y  a r e : 

(a ) T h e  Bo a r d  o f  man a g e m e n t wh i ch i s  s o l e l y r e spo n s ib le 
fo r t h e  ma n a g em e n t o f  t h e  compa n y  a n d  make s  al l 
d e ci s io n s  o n  d a y  t o  d ay man a g emen t .  It h a s  th e 
e x cl u s iv e  a n d  unr e s t r i ct e d  a u t h o r jt y  t o  r e pr e s en t  
t he co mpa n y . It s memb e r s  a r e  a ppo in t e d  by  t h e  
s u perv i s o r y  b o a r d  fo r a pe r i o d  o f  uot mo re t h a n  
fi ve (5 ) y e a r s .  I t  d e ci s i o n s a r e  ma d e  b y  ma jori ty 
r e so lut i o n s  a n d  i t s  m e mb e r s  a r e  b o u n d  w i t h  th e 
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d u t i e s  n o rm a l l y  a s s o c i a t e d  w i t h  the D i r e c t o r s  
o f  an En g li s h  pub l i c  c o mpany . 

( b )  T h e  s u pe r v i s o r y  b o a r d  i t  m a i n  f un c t i o n s  a r e  t o  
a ppo i n t , a n d  r em o v e ,  t h e  m e mb e r s  o f  t h e  b o a r d  
o f  man a g em e n t  a n d  t o  s upe rv i s e  t h e  man a g emen t  
i n  i t s  g e n e r a l  d ir e c t i o n s .  It a ppr o v e s  t h e  
a n n u a l  f in an c i a l  s t a t emen t s  a n d  ha s t he pow e r  
t o  c a l l  a g en e r a l  m e e t i n g  o f  t h e  s h a r e h o l d e r s  
in a n y  c a s e  wh i c h  i t  d e ems t o  b e  a n  e me r ge n c y  
o r  o f  g r a v e  n e c e s s i t y . The  g en e r a l  me e t in g  
e l e c t s  i t s  r e pr e s en t a t iv e s  a n d  t h e  u n i o n  o r  
wo r ke r s  c o un s e l  e l e c t  t h e i r s .  T h e  t er m  o f  
o f f i c e  o f  m emb e r s  c an n o t  ex c e e d  f o u r  (4) year s .  
An y r e pr e s en t a t ive o f  t h e  s h a r e h o l d e r s ,  b u t  n o t  
t h e  empl o y e e s  r e pr e s en t a t iv e s ,  m a y  b e  r emov e d  a t  
any t ime b y  a t h r e e - f o ur th s  ( 3/4 ) ma j o r i t y  o f  a 
g e n e r a l  m e e t in g  bf t h e  s h a r eh o l d e r s . 

( c )  T h e  g en e r a l  me e t i n g  o f  t h e  s h ar e ho l d e r s  i s  r e s po n s ib l e  
f o r  t h e  e l e c t i o n  an d r em o v a l  o f  i t s  r epr e s en t a t i ve s  
t o  t h e  s u pe r v i s o r y  b o a r d , t h e  a ppo in tmen t  o f  t h e  aud i t o r1 
d e c i s i o n s  o n  t h e  a ppr o pr i a t i o n  o f  pr o f it s  a s  d e t e rmin e d  
b y  t h e  f in an c i a l  s t a t emen t s .  T h e  m e e t i n g s  a r e  nor ma l l y 
pr e s i d e d  o v e r  by  t h e  c h a i rman o f  t h e  s upe r v is o r y  
b o a r d  b u t  a r e  c a l l e d  b y  t h e  b o a r d  o f  man a g e me n t  o r  
a s  m e n t i o n e d  a b o v e  i n  c a s e  o f  e m e r g e n c y  b y  t h e  
s u pe r v i s o r y  b o a r d . 

S h ar e s  m a y  b e  e i t h e r  b e a r e r  o r  r e g i s t e r e d  an d s h ar e h o l d e r  

r e pr e s en t a t in g  a t  l e a s t  f iv e  ( 5 %) pe r c en t o f  t h e  s h a re c api t a l  may 

r e qu i s t i o n  a s h a r e h o l d e r s me e t in g .  S h a r e h o l d e r s  r e pr e s en t in g  a t  

lea s t  t e n  ( 1 0 %) pe r c en t  o f  t h e  c a pi t al o r  D . M. 1 0 , 0 0 0 , 0 0 0  m a y  

d em a n d  t h a t  t h e  C o u r t  d e c i d e  wh e t h e r  t h e  a u d it o r s  s h o u l d  b e  r e pla c e d  

o r  t h a t  s pe c ia l  a u d i t o r s  b e  a ppo in t e d  in o r d er t o  i n v e s t i g a te f r au d  

o r  o t h e r  i rr e gu l a t i t e s . 

7 .  G e rman l a w  h a s  wo r ke d  o u t  a n  i n t e r e s t in g  s o lu t i o n  t o  t h e  

pr o b l e m  o f  c on f l i c t  o f  in t e r e s t  b e twe en par e n t a n d  sub s i d ia r y  

i n  t h e  m e  c h a  n i s  m o f a " c o n  t r o 1 a g r e  e m  en t :' fr o v i d  i n  g t he c o n  t r o 1 

ag r e eme n t  h a s  b e en e x e c u t e d  t h e  c o n t r o l l in g  c o m pany i s  n o t  pr o h ib i t e d  

f r om i s s u in g  in s t r u c t i o n s  t o  t h e  s ub o r d i n a t e  c ompany t o  e i t h e r  e n t e r  

in t o  o r  r e f r a in f r om t r an s a c t i on s  wh i ch wo ul d b e  t o  i ts own d i s ada van tag1 

b u t  w o u l d b e  in t h e  o v e r a l l  i n t e r e s t o f  t h e  pa r e n t  o r  t h e  g ro u p. 

Th e pr ima r y  r e q u i r e men t  f o r  t h e  l e ga l i t y o f  s u c h  an agr eemen t i s  

t h a t  i t  pr o v i d e  r e a s o n a b le c ompe.n s �a t i o n  t o  o ut s i d e  s h a r eh o l d e r s &� 
(,JU • 

�tiiil::tl o f  t h e  s ub o r d in a t e  c o mpany may s u f f e r.'Both in t h e  Aet and 

in t h e  t a x laws d e t a i l e d  and  s pe c i f i c pr o v i s io n  is mad e w i t h  r eg a r d  
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t o  re po r t in g  o n  r e la t io n s hip o f  a f f ilia t e d  c om panie s a n d  t he 

pr e pa r a t io n  o f  c o n s o lid a t e d  f in an c ia l  s t a t emen t s .  

AU S T RIA 

S imilar t o  t h e  G e rman pr iv a t e  c om pa n y  A c t e xc e pt t h a t 

it w a s  pa s s e d  in 1 89 2 . N o  s h a r e  c e r t if ic a t e s  a r e  is s u e d  in a 

p r iv a t e  c om pany . T h e  d if f e r en c e s  b e tw e e n  Au s t r ian an d G e r man law 

a r e  n o t  man y and m a in o n e s  a r e  a s  f o llow s :  

1. P r e in c o r po r a t io n  c o n t r a c t s  a r e  b in d in g  upo n  t h e  c o m pa n y  

a n d  t h e  pr o mo t e r s  a r e  n o t pe r s o n a lly lia b le in any c a s e  wh e r e  t h e  

n o n r e gis t r a t ion o f  t h e  c om pany w a s  kn own t o  t h e  t hir d  pa r t y .  

2.  A s h a r e h o ld e r  may be h e ld lia b le b ey o n d  h is f ull c a pit a l  

c on t r ib u t io n > in pr o po r t io n  t o  h is s h ar e , if t h e  a r t ic l e s  s o  pr o v i d e .  

How e v e r  the  s h a r e h o ld e r  h a s  a r ight  t o  s ur r en d e r  h is s ha r e  i n  lie u 

of m a kin g  a n y  f u r t h e r  pa yme n t  o ver a n d  a b o v e  t h e  pa idu p  amo u n t  o f  t h e  

s h ar e .  

3 .  G e rman law d o e s  pe r mit a c ompa n y  t o  a c q u ir e it s own 

s ha r e s  if t h e y  a r e  f u lly paid u p ,  o u t  o f  t h e  n e t  a s s e t s  o f  t h e  

com pany ex c e e din g  t h e  s t a t e d  s h a r e c a pit a l .  

a c ompa n y  f r om a c q uir in g it s o w n  s h a r e s . 

Au s t r ian law pr o h ib i t s  

4. T h e  man a g in g  d ir e c t o r  is s u b j e c t  t o  a s t a t u t o r y  pro h ib it io n  

aga in s t  c ompe t it io n . 

5 .  A s u pe r v is o r y  b o a r d  is re q u ir e d  wh e r e  t h e  n umb e r  o f  s h a r e -

h o ld e r s ex c e e d s  f if t y  ( 5 0 )  a n d  is a l s o  m a n d a t o r y  wh e r e  t h er e  a r e  

mo r e  t h a n  thr e e  hun d r e d  ( 30 0 )  e m plo y e e s . 

6. D 
· \VA • • • 

1 b h d l lr �t lv e  a c t lo n s  a r e  mo r e  e a s l  y r o ug t u n  e r  t 1e 

Au s t r ian law a ga in s t  t h e  m a n a g in g  d ir e c t o r  o r  a g a in s t  me mb e r s  o f  

t h e  s u pe r v is o r y  b o a r d .  

7 .  P r o b a b ly t h e  gr e a t e s t  d i f f e r en c e  lie s in t h e e xis tence 

. .. Is 6. 
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o f  a p ub l ic c on t r o l  in s t it u t ion s imil a r  t o  t h e  j ur is d ic t io n  e x e r c is e d 

b y  t h e  c o mp any c o ur t s  in G r e a t  B r it ain .  

8.  The m in iFum s h a r e  c a p it a l  is a p p r o xima t e ly the same a n d  

th e p r o c e du r e  is a l s o  id e n t ic a l  t o  t h e  G e r ma n  s y s t em in mo s t  o th e r  

r es p e c t s  t h e  l aw is v e r y  s imil a r  t o  t h e  G e rman l aw .  

9. 

law .  

D ENHARK 

T h e  p ub l ic c o mpany law is a lm o s t  id en t ic a l  with t h e  G er ma n  

D e nm a r k  p a s s e d a n ew p r iva t e  c om p a n ie s  a c t  a n d  a n e w  

s ep ar a t e  p u b l ic c o m p an ie s  a ct in 1 9 73 .  T h e  p r iva t e  c omp any is 

refe r r e d  t o  a s  an  Ap S and  t he p ub l ic c o m p a n y  is r e fe r r e d  to a s  a n  

A/S . O n e  o f  t h e  m o s t d is t in c t ive fe a t u r e s  c o n t a in e d  in b o th ac t s  

d eal s with a d e fin it io n o f  a g r o up o f  c omp an ie s .  T h e  p a r en t  co m p a n y  

m u s t  p r e p ar e  a c o n s o l id a t e d  b al an c e s h e e t  in a d d it io n  t o  it s own 

a n n u a l  a c c o un t s  a n d  s p e c ia l  p r o vis io n s  a p p l y t o  g r o u p s  with respec t 

to the a c q u is t io n  b y  a c o m p an y  o f  it s o wn sh a r e s ,  t r a d in g  in a 

c o mp a n y  s h a r e s  b y  m e mb e r s  o f  the  c omp any's b o a r d  o f  d ire c t o r s  or 

bo a r d  o f  man a gm e n t, a n d  r e g a r d in g  au d it in g  a n d  p r o fit s o f  t h e 

c ompa n ie s  w it h in t h e  g r o u p . Th e r e  is a s p e c ia l  r u l e  r e ga r ding t h e  

p a r en t  c omp any 's r ig h t  t o  r e d eem min o r it y  s har eho l d e r s in s ub sidia r y  

c o mp an ie s . Whil e t h e  A c t s  t h u s  g o  p a r t  wa y t owar d s  t r ea t in g  a gro up 

of co mp a n ie s  a s  a l e g a l  unit t h e  p r in c ip a l r u l e  in D annish l aw rema ins 

tha t  any c om p a n y , in c l u d in g  a wh o l l y  o wn e d  s ub s id ia r y , is t reate d 

in a l l  r e s p e c t s  a s  an in d e p e n d e n t  l e g a l  p e r s o n  a n d  e a c h  c o mp a n y  is 

o n l y  l ia b l e  f o r  t h e  c ommit me n t s  it h a s  it s e l f  en t e r e d  i n t o . 

A p r iva t e  c o mp any c an b e  c o nve r t e d  t o  a p u b l ic c o mp a ny an d 

mo s t  en t e r p r is e s  s t a r t a s  p r ivat e  c om p an ie s  a n d  a r e  c o nve r t e d  s inc e 

in c o r p o r a t io n  o f  a p u b l ic c o mp a n y  is a ve r y  l o n g an d t e c hn i c al b us iness. 

Ap p ar en t l y  t h e  l awy e r s  in D e nma r k  in c o r p o r a t e  c o m p a n ie s  with the 

min imum s ub s c r ip t io n  a n d  min imum p a id in c a p it a l  a n d  h a ve t hem 
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a v a il a b l e  o n  r e ad y  u s e  b a s is . 

C omp anie s a r e  f o rm e d  b y  f il in g  t h e  a r t ic l e s  o f  a s so c i a t io n  

wh ich mu s t  c o n t a in t h e  f o l l o win g  ma in p r o v is io n s .  

1 .  T h e  c omp any n a m e ,  

2. T he mun ic ip a l it y  in D enma r k  wh e r e  t h e  c o m p a n y  h a s  it s 

r e g is t e r e d  o f f ice . 

3 .  T h e  o b j e c t s  t o  t h e  c om p an y . 

4 .  T h e  s h a r e c a p it a l .  

5 .  T h e  d en omin a t io n  o f  t h e  s h a r e s a n d  t h e  v o t in g  r igh t s 

o f  t h e  s h a r e h o l d er s .  

6. T h e  

o f  d ir e c t o r s ,  

e a c h. 

min imum a n d  maximum numb e r  o f  memb e r s  o f  t h e  b o ar d  

t h e  n umb er o f  a u d it o r s a n d  t h e  t e r m  o f  o f f ic e  o f  

7 • P r o v is io n s  r e g a r d in g  n o tic e c o n v e y in g  g en e r a l  me etin g s .  

8. Th e m a t t e rs t o  b e  d e a l t  with a t  o r d in a r y  g e n e r a l  m e e t in g s. 

9. T h e  c omp a n y 's f is c a l  y e a r .  

1 0 . Wh e th e r  t h e  s ha r e s  a r e  to b e  r e g is t e r e d  o r  b e a r er .  

1 1 . Wh e t h e r  t h e  c omp any s h a r e s  ar e t o  b e  n o n -n e g o t iab l e  

in s t r um e n t s . 

1 2. Wh e th e r  t he sh a r e h o l d e r s  a r e  t o  b e  b o un d  t o  a l l o w  th e 

c om p a n y  t o  r e d e e m  th e ir s h ar e s  a n d  if s o  t h e  r u l e  go ve rnin g  rede mp tion . 
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1 3 .  Any r e s t r ic t io n s  o n  t h e t r an s f e r r ab il it y  o f  s h ar e s . 

1 4 .  An y r e s t r ic t ion o n  t h e  a u t h o r it y  o f  t h e  b o a r d  o f  

d ir e c t o r s a n d  t h e  g en e r a l  man a g e r  t o  b in d  t h e  c o mp any . 

Th e m a in c h a r a c t e r is t ic s  o f  Dannis h  c omp a n ie s , wit h 

indic a t io n s  a s  t o  wh e t h e r  t h e y  a p p l y  t o  b o t h p r iv a t e  a n d  p ub l ic ,  

a r e  a s  f o l l o ws : 

1. D e nm a r k  h a s  a d o p t e d  t h e  f ir s t  d ir e c t iv e  o f  E . E . C .  a n d  

h a s  t h u s  p r e t ty we l l  a b o l is h e d  t h e  d o c t r in e  o f  u l t r a  vir e s .  

2. A p ub l ic c omp any mus t  is s u e  s ha r e  c e r t if ic a t e s  a p r iva t e  

c ompany may o r  m a y  n o t an d may is s u e  s h a r e  c e r t if ic a t e s  in b e a r e r  

o r  r e gis t e r e d  f o rm ,  with s p e c ia l  r ig h t s  a n d  c on ditio n s , with 

right s o r  r e d emp t io n , and  may l imit t h e ir t r an s f e r a b il it y .  S h ar e 

ce r ti f ic a t e s  a r e  n e g o t iab l e  un l e s s  t h e  c o n t r ar y  is s t a t e d  in t h e  

a r t ic l e s  a n d  e a c h  in d ivid u a l  s ha r e  c e r t if ic a t e  c a r r ie s  a c o n s p ic u o u s  

n o tic e t o  t h e  e f f e c t  t h a t  t h e  c e r t if ic a t e  is n o t n e g o t iab l e .  A 

b e ar e r  s h a r e  c an b e  c o nv e r t e d  t o  a r e gis t e r e d  s h a r e  b u t  a r e g is t e re d  

s h a r e  in t h e  n ame o f  t h e  h o l d e r  d o e s  n o t ,  b y  d e l iv e r y  a n d  e n d o r s e me n t ,  

be c ome a b e a r e r  s h a r e . T h e  s h a r e  r e g is t e r  is o n l y  a c c e s s ab l e t o  t h e  

c o mpa n y ' s  b o ar d  o f  d ir e c t o r s , t h e  t ax a u t h o r it ie s ,  a n d  wh e r e  t h e r e  

is a two -t ie r  s t r u c t u r e  t o  a r e p r e s en t a tiv e o f  t h e  e mp l o y e e s .  

3. Th e r e  is a r e gis t r a r  o f  c o m p an ie s  wh o s e  o ff ic e  in C o p e n h a g e n  

d e a l s  with t h e  who l e  c o un t r y .  His d e c is io n s  may b e  ap p e a l e d  an d 

h is r e c o r d s  a r e  o p e n  f o r  in s p e c t io n  t o  t h e  p ub l ic .  

4. He a l s o  r e c e iv e s  a n n u a l  r e p o r t s  f r om a l l  c o mp anie s p ub l ic 

o r  p r iv a t e  which in c l u d e  f in an c ia l  s t a t emen t s , t h e  c o n t e n t s  o f  whic h 

r e s emb l e  c l o s e l y  t h e  mo d e r n  r e q u ir eme n t s  o f  t h e  C . I . C . A. 

5. O n l y  p a r  v a l u e  s h a r e s  a r e  p e rmit t e d  and mu s t  b e  s ub s cr ib e d  

f o r  in c a s h  o r  in kin d ,  b u t  if in kin d  t h e  d e t ails mu s t  b e  f il e d  

with t h e  r e g is t r a r  o f  c o m p a n ie s .  S h a r e  may b e  s o l d  a t  a d i s c o un t  o r  

a p r e m ium. T h e  e x c e s s  mu s t  b e  a p p r o p r ia t e d  t o  the s t a tu t o ry r e s e rv e  

f un d .  A s p e cia l r e s o l u t io n  is re q u ir e d  f o r  t h e  is suan c e  o f  c on vcr tab Jc 

d e b e n t u r e s .  I n  a p r iva t e  c o mp any a p re -emp t ive right is giv en t o  
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th e s h ar e ho l d e r s . Al l s ha r e s  mu s t  c a r r y  v o ti n g  r i g hts . Th e v o ti n g  

p ow e r  o f  s o me s ha r e s  may b e  i n c r e a s e d  b e y o n d  o n e  v o te p e r  s ha r e  

b ut n o t  b e y o n d  ten tim e s  th e vo ti n g  p ow e r  o f  any o the r s h a r e  o f  

th e s a me amo u n t .  

6. D a nn i s h  c o mp an i e s  u s e  th e two -t i e r  s y s tem . Memb e r s  o f  

th e b oa r d  o f  man a g em e n t  may s i t o n  th e s u p e r v i s o ry b o a r d  b ut m a y  

�nly c o n s ti tute a m in o r i ty o f  th e b o a r d  o f  d i r e c to r s  a n d  the 

c hai rman o f  th e b o ar d  o f  d i r e c to r s  c a n  n o t  b e  a memb e r  o f  the 

bo a r d  o f  man a g e m e n t .  The b o a r d  o f  m a n a g em e n t  i s  o b l i g e d  i n  a l l  

m a tte r s to f o l l ow the in s tr u c ti o n s  o f  th � b o a r d  o f  d i r e c to r s . T he 

bo ard o f  d i r e c to r s  may i f  i t  w i s he s , tak e  up .e a c h  s ep a r ate i tem fo r 

discu s s i o n  a n d  d e c i s i o n . T h e  s y s tem m a y  b e  d e s c r ib e d  a s  a b o u t  h a l f -w a y  

between G e r many a n d  th e Un i te d  Kin g d o m .  Al l p ub l i c  c o mp an i e s  a r e  

requ i r e d  to h av e  th e two -ti e r  s y s tem wh e r e a s  p r iv�te c o m p an i e s  a r e  

only r e q u i r e d  to h av e  the two - ti e r s y s tem i f  th e i r  s h a r e  cap ita l i s  

Kr . 4 , 0 0 0  o r  mo r e . If l e s s  th e b o a r d  o f  d i r e c to r s  may co n s ist of 

only o n e . I f  the s ha r e  c a p i ta !. i s  mo r e  the n  th e b o a r d  o f  m an a gemen t  

c an b e  o n e  o r  m o r e  m e mb e r s b u t  th e b o ar d o f  d ir e c to r s mu s t  c on sis t 

o f  a t  l e a s t  thr e e  memb e r s . Emp l o ye e s  o f  e i th e ra p ub l i c  o r  p riva te 

c o mpany h av e  a r i g ht to e l e c t  two memb e r s  to the bo a r d  o f  d i r e cto r s . 

They m a y  w a i v e  th i s  r i g ht b u t  i f  th e y  ch o o s e  to e xe r c i s e  it th e n  

the b o a r d  o f  d i r e c to r s  i n  any c a s e  mu s t  c o n s i s t  of a t  l e a s t thr e e  

memb e r s  e l e c te d  b y  the g e n e r a l  me e ti n g  a n d  two b y  the emp l o y e e s .  

T hi s  i s  tr ue h o we v e r  o n l y  i n  c o mp an i e s  w i th f i f ty o r  m o r e  emp l o ye e s .  

Curi o u s ly e n o u g h  th e mana g e r s a r e  e n ti tl e d  to v o te f o r  th e e l e c ti o n  

o f  th a e mp l o y e e 's r e p r e s e n ta tiv e s .  

7 .  T h e r e  i s  o n e  e x c e p ti o n  to f i l in g  the ann ual s tateme n ts 

n a m e l y  i f  a p r i v a te c omp any ha s a s s e ts to ta llin g  l e s s than Kr. 2,0 0 0 ,0 0 0  

a n  ann u a l  r e p o r t  n e e d  n o t  b e  p r e p a r e d  a n d  o n l y  a b a l an c e  s he e t  

s h ow i n g  th e ma in i tems a n d  n o t  s p e c i f i e d  i n  d e ta il , inc l u d in g  o n l y  

th e p r i n c i p l e  n o te s , n e e d  b e  s ub mitte d to b e  publi s he d . 

8 .  O n e  o f  the mos t d i s ti n ct f e a tur e s o f  Dan ni s h  c omp any 

l a w  a r e  the s e cti o n s  d e a l in g  with a p p r o p riati o n  of su r p l us. k least 

ten ( 10%) p e r c ent o f  tha t p a r t  o f  the y ea rs earned s u rp Jus �hich is 

n o t  u s e d  to c o v e r  any los s f r om the p r e viou s years must he tra11sfcrred 
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t o  a l e g a l  r e s e r v e  fun d  un t i l  s uc h  t ime a s  t h e  fun d  amo u n t s  t o  

t e n  ( 1 0 %) p e r c e n t  o f  t h e  s h a r e  c a p i t a l . T h e  amo un t t r an s f e r r e d  

t he r e a ft er m s u t  b e  a t  l e a s t five ( 5 %) p e r c en t  un t i l t h e  fun d  a mo un t s  

to a q u a r t e r  o f  t h e  s h ar e  c ap i t a l . C o n t r ib u t e d s ur p l u s  a r i s i n g  fr o m  

t h e  s a l e  o f  s h a r e s  a t  a p r e mi um mus t a l s o  b e  t r an s f e r r e d  t o  t h e  l e g a +  

re s e r v e  fun d .  

Ap a r t  fr o m  r e du c t i o n s  o f  c api t a l , t h e  l e g a l  r e s e rv e  fun d  

may be u s e d t o  c ov e r  a l o s s  wh i c h  i s  n o t c ov e r e d  b y  t h e  fr e e  e qu i ty 

c ap i t a l  o r  t o  i s s u e  b o n u s  s h a r e s  i f  t h e  c o mp a n y  h a s  n o  un c o v e r e d  

l o s s . T h e  b a l an c e  o f  t h e  e a r n e d  s u r p l u s  i s  d e s c ri b e d  a s  "fr e e  e qu i t y  

cap it a l "  and may o n ly b e  d is t r ib u t e d  b y  w a y  o f  div i den d .  A d iv i d en d  

mu s t  b e  a p p r ov e d  b y  t h e  b o a r d  o f  d i r e c t o r s  a n d  p r e s e n t e d  t o  t h e  

g e ne r a l  m e e t in g  fo r a p p r o v a L  S i n c e  di r e c t o r s  a r e  p e r s on a l l y  l i ab l e  

if t he y  d ip i n t o  t h e  l e g a l  r e s e rv e  fun d  t h e y  may o v e r r u l e  t h e  d e c i s i o n  

of t h e  s h ar e h o l d e r s me e t i n g . D i v ide nds may b e  d e c l a r e d  o n l y  o n c e  a 

y e a r  fo l l ow i n g  r e c e i pt o f  t h e  a n n u a l  s t a t e me n t s . 

In a ddi ti o n  t h e  fr e e  e qu i t y  c ap i t a l  may b e  t i e d  to a 

d e fi n i t e  o b j e c t  b y  p r o v i s i o n  in  the  a r t i c l e s . Any fun d  s o  p r o v i d e d  

s u c h  a s  a n  e x c h a n g e  r e gu l a t i o n  fund o r  a b ui l di n g  f u ud c an n o t  b e  

p a i d  o u t  i n  div i dends un l e s s  t h e  c o mp any a l t e r s  i t s  a rt ic l e s  wh i c h  

it c an o n l y  do b y  s p e c i a l  r e s o l u t i o n  ( 75 %) . B o t h a c t s  p r o v i de t h a t 

Dan n i s h  c omp an i e s  m a y  make c h a r i t ab l e  d o n a t i o n s  e i t h e r  a s  reg u l a r  

c o n t r ib u t i o n s  o r  o n  a o n c e  and  fo r a l l  b a s i s  b u t  t h e y  must be a p p ro v e d  

at t h e  g e ne r a l m e e t in g . T h e  dir e c t o r s  a r e  h owev e r  e n t i t l t e d  t o  make 

don a t i o n s  wh i c h a r e  in s i gn i fi c an t  in r e l a t i o n  t o  t h e  c om p a ny ts 

fi n an c i a l  p o s i t ion . 

9 .  A l o a n t o  a s h a r e h o l d e r  may b e  g r an t e d  b u t  o nl y  a g ains t 

g o o d  a n d  va l i d s e c u r i t y  a n d  o n l y  t o  t h e  e x t e n t  wh i c h  t h e  co m p a n y 's 

fr e e  e qu i t y  c ap i t a l  ex c e e ds t h e  a p p r o p r i a t e d  e qu i.t y cap i t a l .  A l l  

l o an s  t o  s h a r eho l d e r s  mu s t  b e  s p e c i fi c a l l y  s h o wn o n  th e b ala nce s h ee t  

of t h e  c o mp any.  

pr o hi b i t e d .  

L o a n s  t o  t h e  c omp any's a u di t o r s  a r e  specifically 

1 0 . A u dit o r s a r e  el e c t e d  fo r o n e  y e a r  by t h e  s h a re hold ers 

h o we v e r  s h a r e h o l de r s h o l di n g  a t  l e a s t  on e-tentl1 of t he share ca pital 

ma y demand a t  a g e n e r al m e e t ing t h a t  a s pec iaJ rnin11 lty auditoL be 
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ap p o in t e d  b y  t h e  Re gis t r ar o f  c om p an ie s  t o  s h a r e  t h e  a u d it in g  o f  

th e a c c o un t s  f o r  t h e  c u r r en t  y e a r . In g en e r a l  t h e  a c t  h a s  emp h a s i s e d  

th e au d it o r s  p o s it io n  a s  a n  e s s e n t ia l  b u t  ind ep e n d e n t  o rgan o f  t h e 

c omp an y  a n d  giv e s  t h e  au d it o r  p ow e r s t o  c o nv e n e  e x t r a o r d in a r y  g en e r a l  

m e e tin g s  o f  t h e  s h a r eho l d e r s .  S ome a t t emp t h a s  b e e n  ma d e  t o  d e f in e  

the sc o p e  o f  t h e  a u d it o r 's d u t y. He i s  n o t  r e q u ir e d  t o  s ub mit t h e  

c o mp a ny 's a c t iv it ie s t o  c omme r c ia l  e v a l u a t ion b u t  h e  is r e q uir e d  to 

e xp r e s s  h is o p in io n  on ma t t er s o f  a c c o un t an t c y  a n d  mu s t  giv e  a 

c er t i f ic a t e  in a s t a t u t o r y  f o rm .  

11. Min o rit y s h a r e h o l d e r s h av e  b e e n  g iv en a n ew r em e d y  u n d e r  

t h e  A c t s  o f  1973. A s h a r e h o l d e r - may s ub mit a p r o p o s al a t  a n y  g en e r al 

m e e t in g  f o r  an e x t r a o r d in a r y  s c r u t in �y o f  t h e  c omp any's a f f a ir s . 

If th e p r o p o s a l is p a s s e d  b y  a s imp l e  m a j o r it y  t h e  g e n e r a l  me e t in g  

e l e c t s  o n e  o r  mo re  s c r u t in e e r s .  If t h e  p r o p o s a l  is d e f e a t e d  b u t  

s t il l o b t a in s  t h e  s up p o r t  o f  s h a r eh o l d e r  r e p r e s e n t a t in g  t wn e ty - f iv e  

( 25 %) p e r c en t  o f  t h e  s h a r e c a p it a l ,  a s h a r eh o l d e r  may r e qu e s t  t h e  

b an k r u p t c y  c o u r t in th e d is t r ic t  wh e r e  t h e  c omp any h a s  it r e g is t e r e d  

o f f ic e t o  a p p o in t  s c r u t in e e r s . The b an k r u p t cy c o u r t mu s t  g iv e  t h e  

comp a Thj s man a g emen t a n d  it s p r e s e n t  a u d it o r s  t h e  o p p o r t unity o f  

s pe ak in g  b e f o r e  it mak e s  any d e cis ion a n d  t h e  r equ e s t  will be u p hel d 

o n l y  if t h e  b a n k r u p t c y c o u r t  f in d s  s u f f ic ie n t  g r o u n d s  to pr o c ee d  wit h  

t h e  s c r u t in y . I f  s c r u t in e e r s  a r e  a p p o in t e d  t h e y  p r e s en t  a wr it t en 

r e p o r t  t o  t h e  g e n e r a l  me e t in g  wh ic h  is a v a il a b l e  t o  a l l s h ar e h o l d e rs .  

If c a n  b e  s e en t h a t t h is c o u l d  p r ovide t h e  n e c e s s a r y  m e a n s  f o r  

a s h a r eh o l d e r  t o  o b t a in t h e  in f o r ma t io n  h e  r e q u ir e s  in or d e r  t o  

c o mm e n c e  a d iriv a t±ve a c t io n .  

A l l  in a l l  t h is is a m o d e r n  a n d  c omp r eh ens iv e  t r ea t me n t  o f  

c omp any l aw emb o d ie d in t o  d is t inc t a c t s . I propose t o  write t o  t h e  

D an n is h  c o un m t o  s e e  if I c an o b ta in an e n g lis h t r an s l atio n o f  

b o th .  It is in t e r e s t ing t o  n o t e  t h at whil e th e l aw is a s  re cen t a s  

1973 p r o p o s e d r e f o rm a r e  n o w  b e in g c o n s id e re d in t lte area pa rticu l arly 

d e a l in g  wit h t r an s f e r ab il it y  a n d  n e g o t ia bil ity of share s an d deb e n t u r es . 
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THE N E THE R LAND S 

U n t i l  1 9 71 th e r e  wa s o n l y  o n e  t yp e  o f  l im i t e d  l i ab i l i t y  

c omp any a v a i l a b l e  un d e r  Du t c h  Law ( t h r o u gh oub:· t h i s  p a p e r  I wi l l  

us e t h e  c ommo n  in i t i a l s r a th e r  t h an t h e  e x t r e m e l y  l e n g thy , an d 

t o  me u n p r o n o un c e a b l �  D u t c h  n am e s  i n  f u l l ) , t h e  N . V. T h e  l aw 

w a s  h ow e v e r  f l ex ib l e  e n o u gh t o  e n c o mp a s s c omp an i e s  r an gi n g  f r om 

Ro y al D u t c h  S h e l l  a n d  P h i l l ip s  t o  t h e  l o c a l g a r g a g e  o r  g r o c e r y  

s t o r e . 19 71 saw t h e  i n t r o du c t i o n  o f  t h e  B . V. wh i ch i s  v e r y  

s im i l ar in  t h e  n a t u r e  a nd s t r u c t u r e  t o  t h e  N . V. in mo s t  o f  i m  p r o v i s i o n s  

b u t  i t  m u s t imp o s e  r e s t r i c t i on s  o n  t h e  t r an s f e r  o f  i t s  s ha res a n d  t h er e  

are s ome o th e r  d i f f e r e n c e s .  T h e  B . V. s h ar e s  s o me o th e r  c h a r a c t e r is t ic s  

of t h e  p r iva t e  c o mp an y  in o t h e r  E ur o p e a n  j u d i s d i c t i o n s  h o w e ve r  i t  

must b e  p o in t e d o u t  t h a t  t h e  ma in d i s t in c t io n  in  Du t ch c omp any l a w 

i s  n o t b e tw e e n  t h e  N . V .  a n d  t he B . V. b u t  in  v a r i o u s  c l a s s i f i c a t i o n s  

Th u s  ei t h e r  a N .V. o r  im po s e d o n  c o mp an i e s  i n  o t h e r  s t a t u t e s .  

a B . V. m a y  b e  d iv i d e d  b e tw e en " n o rma l "  a n d  " l a r g e "  c om p an i e s  "t.Jhic.h 

T h e  l a r g e  c o m p a n i e s  a r e  a r e  s ub j e c t  t o  d i f f e r en t  r e g ul a t i o n s .  

fur t h e r  d iv i d e d  in t o  :rex emp t c om p an i e s " ,  

an d "mi t i ga t e d s t r u c t u r e  c o mp an i e s " .  

" s t ru ct u r e  c om p a n i e s n, 

A. D IS T IN C T ION S B ET WEEN N . V. AND B . V. C OMP AN I E S  

1. T h e  N . V .  c o mp any may o r  may n o t  imp o s e  r e s t r ic t i on s  upo n  

t he t r an s f e r  o f  i t s  s h a r e s .  I f  i t  d o e s  imp o s e  r e s t r i ct io ns on t h e  

t ran s f e r o f  it s s h a r e s  i t  c an n o t  i s s u e  i t s  s h ar e s i n  b earer f or m  

a n d  n o r  c an i t s  s h a r e s  b e  t r a d e d  o n  t h e  Am s t er d am Exc h a n g e .  T h e  

B. V. m u s t  imp o s e  s ome r e s t r i c t i o n  o n  t h e  t r an s f e r  o f  its shares. 

2. T h e  N . V .  wh e t h er i t  h a s  r e s t r i c tio n s  o n  t h e  t ran s f e r  of 

i t s  s h ar e s  o r  n o t  mu s t  i s s u e  s h a r e  c e r t i f i c a t e s .  T h e  B . V. c an not 

i s s ue s h a r e  c e r t i f i c a t e s  a n d  s h a r e s a r e  o n l y  t r an s fe r rab l e  b y  a 

wr i t t e n  c o n t r a c t .  

3 . T h e  N . V .  n o  ma t t e r  wh a t  i t s  s i z e must publish its annual 

a c c o un �  an d i t  mu s t  h a v e  an au d i t o r .  T h e  B . V. need not publish 
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i t s  a n u u a l  a c c o un t s  an d d o e s  n o t  r e q u i r e  an a u d it o r  p r o v id in g  t h a t  

t h e r e  a r e  f ewer t h a n  o n e  h un dr e d  ( l O O )  emp l o y e e s  an d i t s  as se t s  

d o  n o t  ex c e e d  D f l . 8 , 000 , 000 . 

4. T h e  N . V .  m a y  i s s ue s h a r e s  a t  a d i s c o un t  u p  t o  fiv e  (5%) 

p e r c en t  b u t  may o n l y  is s u e  d i s c o un t e d  s h ar e s  t o  b r o ke r s  o r  t o  a n  

un d e r wr i t e r . T h e  B . V .  may n o t  i s su e  s h a r e s a t  a d is c o un t .  

5.  T h e  N .V.  m u s t  k e e p  a s h a r e  r e g is t e r  o r  r e g i s t e re d s h a r es 

b u t  i s  n o t  o b l i g e d  t o  ke e p  a s h a r e  r e g i s t e r  f o r  b ear e r  s h are s . T h e  

B . V . mu s t  k e e p  a s h a r e  r e g is t e r  s in e  t h i s  i s  e s s en t ia l  f o r  t r an s f e r r 

ab i l i t y o f  in t e r e s t .  

6. Wh i l e  n o t a n  a c tu a l  a r t ic l e o f  l aw ,  t h e  Min is t r y  o f  Just ic e 

m u s t  a p p r ov e  t h e  a r t i c l e s  f o r  e i th e r  t y p e  o f  c om p a n y  b e f o r e  t h e y  

are r e gis t e r e d  an d t h e y  h av e  m a d e  a g en e r a l  r u l in g  t h a t  t h e  N.V. 

mu s t  hav e a m in imum is s u e d  and  f u l l y  p a i d  c a p i t a l  o f  D f l .  100,000 , 

an d B .  V. 's mu s t  h av e  is s u e d  a n d  f u l l y  p a i d  c ap it a l o f  D fl . 15 , 000. 

In  b o th c a s e s  t h e  a u t h o r i z e d  c a p it a l  may n o t  e x c e e d  t h e  is s u e d  c apit a l  

b y  mo r e  t h an f iv e  t im e s . In b o t h c a s e s  a l l  s h a r e s  mu s t  b e  pa r v a l u e  

b u t  d if f er e n t  c l a s s e s  o f  s h a r e s  w it h  d if f e r en t  p a r  va l u e s  are permit t ed .  

7. A B .V. m a y  b e  c on v e r t e d  in t o  a N . V. a n d  a N . V .  may b e  

c o n ve r t e d  i n t o  a B . V. S in c e  t h e  in t r o d u c t i o n  o f  t h e  l a w  in 1 97 1 ,  

an d up t o  t h e  b e g in n in g  o f  1 97 5 , ap p r o x ima t e l y  35 ,000 N . V . ha d 

conv e r t e d  t o  B . V. 

8. T h e r e  is  n o  d is t in c t io n  in t h e  p r o v is io ns reg ardin g  d is s o lu t ic 

o f  win d in g  up . 

9 .  In b o th c a s e s  a m in imum o f  o n e - f if t h  o f  th e autho r ized 

cap i t a l  mu s t  b e  i s s u e d  a n d  p a id up u p o n  i n c o r p o rat io n .  T h e  Supr eme 

C o ur t o f  the N e th e r l an d s  h a v e  h e l d  t h a t  exis t in g  shar e h ol d ers do 

n o t ,  p e r  s e , h a ve a p r e -emp t iv e  r igh t o n  t h e  a l l o t me n t  o f  au t h o r iz e d 

b u t  unis s u e d  s h ar e s ,  if t h e  ar t icle s d o  n o t  g ive t hem such a right , 

b u t  r u l e s  s imil a r  t o  t h e  c ommo n  l aw r u l es in Engla n d  h a ve been 
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wo r ke d  o u t ,  a n d  s u ch an i s s ue mu s t  b e  ma d e  in  g o o d  f a i th .  

1 0 . N e i t h e r  c o mp a ny m a y  p u r c h a s e  i t s  o wn s h a r e s un l e s s  t h e  

a r t i c l e s  a u t h o r i z e  t h e  c om p a n y  t o  do s o . T h e  Min i s t r y  o f  Ju s ti c e  

d oe s  n o t  a c c ep t  a r t i c l e s  au t h o r i z in g  t h e  c omp any t o  p ur ch a s e  m o r e  

t h a n  f i f t y ( 5 0 %) p e r c en t  o f  i t s  i s s u e d  c ap i t a l , a n d  a c omp any c a n  

no t a c q u i r e  i t s  o wn p ar t l y  p a i d  s h ar e s . S h a r e s  p u r c ha s e d  b y  a 

c omp any c an e i t h e r  b e  kep t in  a p o r t f o l i o a n d  s o l d , o r  c an c e l l ed 

an d t h e  c a p i t a l  r e d u c e d  i n  wh i ch c a s e  t h e  c o n s e n t  o f  c r e d i t o r s  i s  

n e c e s s a r y . 

1 1 .  T h e r e  i s  n o  p r o h ib i t i o n  a g a in s t  l o a n s  t o  d i r e c t o r s  b u t  

t he Am s t e r d am S t o c k  Ex c h a n g e  r u l e s  p r o h ib i t  a l o an t o  a d i r e c t o r  

if t h e  c om p a ny 's s t o c k  i s  t r a de d  on t h e  e x c h an g e . 

B .  S TRU C TU R E  C OMP AN IE S  

A s  n o t e d  ab ove t h e  ma in d i s t in c t i o n s  i n  D u t c h  C om p an y  

L aw a r e  n o t  s o  m u c h  b e tween t h e  p ub l i c a n d  t h e  p r i v a t e  c om p a nie s 

b u t  a r i s e f r om t h e  s i z e  o r  o t h e r  c r i t e r i a . Any c om p an y  wh i c h: 

(a ) Ha s an i s s u e d  c ap i t a l  and  f r e e  r e s e r v e  t o t a l l in g  a t  le a s t  

Dfl . 1 0 ,0 0 0 , 0 0 0 ,  a n d  

(b) I t  o r  l e ga l  e n t it i s wh i ch i t  p a r t i c ip a t e s  b e n e fi cia ll y 

t o  t h e  e x t en t  o f  a t  l e a s t  f i f t y ( 5 0 %) p e r c e n t ,  ha s fo rme d a work's 

c ou n c  :· 1 , (t h e r e  a r e  v a r i o u s  l e g a l  r e q  u i r emen t s wh i c h  c omp e l  a c omp a i' y 

to d o  s o ) , a n d  

( c )  It a n d  any l e ga l  en t i t i e s  in wh i c h  i t  p a r t i c ip a t e s  ben e f i c i al !  

t o  t h e  e x t e n t  o f  a t  l e a s t f i f t y (5 0 %) p er c en t , t o g e t h e r , employ 

a t  l ea s t  o n e  h un d r e d  (l O O )  p e r s o n s  i n  t h e  N e t h e r l an d s ,  a n d  

(d ) Ha s me e t  t h e s e  c o n d i t i o n s  f o r  a p e rio d  o f  t h r e e  (3) ye ars, 

mu s t  c om p l y  w i t h  t h e  s p e c i a l r u l e s  r e g a r d ing st r uct u re companies. 

Ba s i c a l l y  t h e s e  a r e  a s  f o l l o ws : 
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(a ) I t  mus t h a v e  a two- t i e r  man a g em e n t  s y s t em a n d  the 

s up e rv i s or y  boa r d  mus t c on s i s t of a t  l e a s t t h r e e  ( 3) p e r s ons , wh os e 

p owe r s  a r e  s t a t u t or y  and v e r y  br oa d ,  a n d  w ho m us t be c on s u l t e d  a n d  

a p pr ov E  t h e  f ol l ow i n g  de c i s i on s  o f  m a n a g emen t :  

(a) T o  is s u e  a c qu i r e  or c an c e l  s h ar e s  or d e ben t u r e s . 

(b) To ap p l y f or a l i s t in g  or d e l i s t in g  o f  t h e  s h ar e s  

or deben t ur e s .  

(c ) Any me r g e r  ama l g a ma t i on or "c oop er a t i on "  w i t h  

an ot h e r  c omp a n y .  

(d )  Pur c h a s e  of sha r e s  o f  a n ot h e r  c omp a ny f or a 

p r i c e  e qu a l  t o  a t  l e a s t on e - f ou r th of t h e  c omp a n y�s 

own i s s u e d  c ap i t a l a n d  r e s e r v e s .  

(e) Any amen dmen t of t h e  a r t i c l e s . 

(f ) Any p r op os a l t o  l i q u i d a t e  t h e  c omp a n y .  

(g) Any p r op os a l  t o  l ay of f a c on s i d e r abl e n umbe r of 

empl oy e e s  at on c e  or w i th i n  a r el a t i ve l y  s h ort 

pe ri od of t i me .  

(b) Any p rop os a l  wh i c h  w i l l  c han g e  c on s i d er a bly t h e  

l a bor c on d i t i on s  of t h e  c omp a n y 's e mp l oye e s. 

T h e  s up e rv i s or y  boa r d  a l s o  a p p oin t s  a n d r emov es the man a gers 

a nd a d op t s  t h e  a n n u a l  ac c ou n t s  of the c omp any . 

C. MIT I GA T ED S TRUCTU RE C O MPAN IE S  

W hi l e  t he c r i t e r i a a r e  t h e  s am e  a s  f or t h e  s t r uc tur e d  

c omp an i e s , t h i s  c l a s s i f ic a t i on i n  e f f e c t  p r ovi d e s  a p art ial excemption 

f rom s ome of t h e  r u l e s  a f f e c t i n g  s t r u c t u r e c omp an i e s .  A company 

is a m i t i g a t e d  s t r u c tu r e d  comp any i f  i t  me e t s  t h e  re q u irement s f or 

a s t r u c t u r e  c om p any bu t i s  own e d  t o  t h e  ex t en t  of at l e ast fifty (5 0 %) 

p e r c en t  by a l e g a l  e n t i ty t h e  major i t y  of whos e e mp loye e s  are e mp l oy e d  

out s i d e  t h e  N e th e r l a nd s .  I n  t h e  c a s e  of a mi t i ga t e d st r ucture company 

the p ow e r  t o  a p p oi n t  an d r emov e  d i r e c t or s  an d the power to adopt th e 

ann u a l  a c c oun t s  r e s t s  wi th t h e  g e n e r a l  me e t i n g  of the shareholders 
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a n d  not t h e  sup e r v i sor y b oa r d . T h e  r ema i n i n g  p ow e r s  a r e  t h e  sam e .  

D. THE E XEMPT COMPAN Y 

As t h e  n ame a p p li e s  t h e se a r e  l a r g e  c omp an i e s  wh i c h  a r e  

ex emp t f r om t h e  st r u c t ur e  p r ov i si on s  a n d  t h e  f ol l ow i n g  a r e  t h e  ma i n  

exemp t ion s  g r a n t e d : 

(a) A c omp a ny b en e f i c i a l l y  own e d  t o  t h e  e x t en t  of a t  
le a st f i f ty ( 5 0%) p e r c en t  b y  on e or mor e oth e r  
st r u c t ur e or m i t i g a t e d  st r u c t u r e  c omp a n i e s .  

(b) A " p u r e  11 h ol d in g  an d f in an c in g  c amp any p rov i d in g  
t h e  m a jor i t y of the  emp l oy e e s  of t h e  c omp an i e s  
i n  i t s  g r ou p  a r e  emp loy e d  ou t si d e  t he N e t h e r l a n d s. 

( c )  A c omp any r e n de r in g  a dm i n i st r a t iv e  an d f i n an c i a l  
s e r v i c e s  t o  c omp a n i e s  r e f e r r e d  t o  u n d e r  ( b )  a b ov e  
an d t o  a f f i l i a t e d  D u t ch c omp an i e s. 

CO MMEN T  O N  T HE R I GHT S O F  E MPL O YE E S  I N  D U T CH COMPAN Y LAW 

T h e  p osi t ion of t h e  emp l oy e e  h a s  b e en v e r y  mu c h  st r en g t h en e d  

sin c e  th e r e f orms of 1 9 71 wh i c h  not on l y  in c l u d e d  t h e  p r ov isi on f or 

t h e  p r iv a t e  c omp an y  b u t  se t u p  t h e  wh ol e c onc e p t of t h e  work s  c ou nc i l , 

and h a s  e l ev a t e d t h e  w or k s  c ounc i l  t o  t h e  st a tu s  of on e of t h e  or g an s  

of t h e  c omp an y .  Th i s  i s  a r e f l e c t i on of t he b a si c  p h i l os op hy t h a t  

a c om p �n y  sh ou l d  b e  a c o-op e r a t i on b e tw e e n  t h e  t w o  f a c t or s  of c ap i t a l  

a n d  lab or i n  wh i c h  th e f a c t or o f  l ab or i s  a t  l e a st as i mp ort an t a s  

th e f a c t or o f  c a p i t a l . Go-d e t e rmina t i on h a s  b ee n  on e of t h e  ob j e c t iv e s  

o f  t h e  E c onom i c  Coun c i l  o f  t h e  E E C .  T h e  N e th e r l an d s  h a ve g one 

f u r t h e r  in  t h i s  r e g a r d  t h a n  any oth e r  Eur op ean c oun t r y. T h e  \·:orks 

c ou n ��l h a s  imp or t a n t  p ow e r s  i n  st ru c t u r e  c ompa n i e s, b u t  e v en in 

sm a l l e r  c omp an i e s  i t  h a s  t h e  f ol l owin g  p ow e r s: 

( I )  I t  mu st m e e t  a t  l e a st six (6) t ime s a yea r  and 

( I  I )  

a t  t w o  ( 2 )  of t h e se me e t i n g s  a t  l ea st t h e  mana gement 
mu st r e p or t  on t h e  ge n e r a l  t r e n d  of the a f f a irs of 
t h e  c omp any a n d  a t  l e a st one ( 1 ) su p ervi sory d i r e c tor 
must be p r e se n t .  

T h e  man a g emen t must p u t t h e  a nn ua l  accounts at t he 
d i sp osa l of t h e  wor ks cou n c il . 
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Th e a d v i c e  o f  t h e  w o rk s  c o un cil mu s t  b e  s o u gh t  
o n  ma t t er s  r e l a t in g  t o :  
( a )  T h e  t r a n s f e r  o f  any p ower w i t h in t h e  

c om p a n y  t o  an o t h e r  pe r s o n  o r  c o mp any . 

( b )  C l o s in g  d own t h e  c o mp any o r  any p a r t  o f  
it . 

( c ) Any i mp o r t a n t  r e s t r i c t i o n s  e x t en t io n  o r  
o t h e r  c h an g e  i n  t h e  f un c t i o n in g  o f  t h e  
c om p a n y .  

( d )  Any imp o r t an t  c han ge i n  t h e  c o mp a ny 's 
o r g an i z a t i o n . 

( e ) Any ch an g e  i n  l o c a t i o n  o f  t h e  c omp an y 's w or k s . 

(f) An y m e r g e r .  

Man a g e men t mu s t  a l so r e q u e s t  t h e  a d v i c e  o f  t h e  

wo r k s  c o u nc i l o n  t h e  f o l l o w in g  m a t t e r s : 

( a )  G e n e r a l  r u l e s  r e l a t �n g  t o  p ay .  

( b ) M e a s u r e s  r e l a t in g  t o  t r a in in g. 

( c )  E v a l u a t i o n  s y s t em s . 

(d ) G e n e r a l  p r i n c ip l e s  o f  e mp l o ym e n t .  

(e ) D i s m i s s a l  o r  p r o mo t i o n  p o l i c y . 

( f )  Any p r o p o s e d  s o c i a l  w o r k  s ch eme w i t h in 
t h e  c o mp an y . 

( v ) I n  t h e  f o l l o w i n g  c a s e s  a p p r o v a l  o f  th e w o r k s  c o unc i l 

mu s t  b e  o b t a in e d :  

( a ) L ab o r  r u l e s . 

(b ) Pen s i o n  r u l e s .  

( c ) Pen s i o n  s ch e me s .  

(d )  Pr o f i t  s h a r i n g .  

(e ) S av i n g  s c h e me s . 

(f ) G e n e r a l  r u l e s  o n  work i n g  t ime a n d  h o l i d ay s . 

(g ) S a f e t y r e gu l a t i o n s .  
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T h e  memb er s o f  t h e  w o r k s  c o un c i l  a r e  el ec t ed d i r ec t ly by 

t h e  empl o y ees a n d  i t s  meet in g s  a r e  pr es i d ed o v er b y  o n e  o f  t h e  

m a n ag er s  o f  t h e  c o mpan y . T h e  el ec t ed memb er s may h ow ev er , i f  t h ey s o  

c h oo s e ,  meet w i t h o u t  t h e  m an ag er . 

I h av e  t w o  f r i en d s  a n d  a c q u a in t an c es o f  D u t ch o r i g in 

both o f  wh om h ave r et u r n ed t o  Ho l l an d  f or a v i s i t  w i t h in t h e  l a s t  

two y ear s .  E a c h  i s  r un n i n g  h i s  o wn bu s in es s h er e  in E d mo n t on ,  

an d bo t h  w er e  a ppa l l ed by what t h ey f o un d  i n  Ho l l a n d  in t h e  at ti t u d e  

o f  th ei r b r o t h er s  o r  c o u s in s who h a d  r emained i n  t h a t  c o un t r y .  Wh i le 

lab or s t r i f e  i s  perh aps at a m i nimum c ompa r ed w i t h  I t al y  o r  G r ea t  

Br i tan ,  pr o du c t iv i ty i s  s i nk i n g  f a s t  a n d  t h e  ''g o o f -o f f" f ac to r  

i s  enormo u s .  Theit f a m i l i es a l l  f el t  t h a t  s in c e  t h ey were pa r t  

of t h e  en t er pr i s e ,  t h ey c ou l d  t ak e  a d ay o f f  i f  t h e  wea th er w as 

ni c e ,  an d d i d  s o. I n  f a c t b o t h my f r i en d s  c u t  s ho r t  t hei r pr o pos ed 

t ime in Ho l l a n d  an d wen t  el s ewh er e  f o r  t h e  r ema i n d er of t h ei r  pl anned 

t ri p .  I n d u s t r i a l  pea c e  d o es n o t n ec es s a r i l y  mean in c reased 

pro du c t iv i ty . 
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SHIT ZERLAND 

T he r u l es a p p l y i n g  to b u s i nes s o r ga n i z a t i o n s  a r e  c o n t a in ed 

i n  t h e  S w i s s  C o d e  o f  O b l i g a t i o n s  o f  1881 . T h ey wer e  r evi sed i n  

191 1  a n d  i n  1 936. T h e  g en er a l  l a w  r el a t in g  t o  l eg a l  p er s o n s  i s  

l ai d  d own i n  t h e  S w i s s  C ommer i c a l  C o d e  o f  1 90 7  wh i c h  h a s  b een 

amend ed f r om t ime t o  t ime s in c e  t h a t  d a t e .  T h e  S w i s s  Cmmme ri ca l 

Co d e  d ea l s  w i t h  a s s o ci a t io n s a n d  f o un d a t i o n s ,  wher ea s t h e  C o d e  o f  

O b l i g a t i o ns p r o v i d es f o r  t h e  f o l l o wi n g  t y p es o f  b u s i n es s  o r g an i z a t i on s : 

1 .  A gen er a l  p a r tn er s h i p . 

2. A l im i t ed p a r t n er s h ip . 

3 .  A p u bl i c  c om p any ( AG ) . 

4. A c o m p a ny w i th u n l imi t ed p a r tn er s . 

5 .  A p r iv a t e  c o mp any ( Gmb H) . 

Gen er a l ly t h es e  p r o v i si o n s  f o l l ow t h e  Ger m a n  p a tt er n  ra t her 

t h an the F r ench o f  I t a l i an b u t  t h e  Gmb H wh i c h  w a s  i n t r o d u ced in t h e  

1936 amen dmen t s  h a s  n o t p r o v ed very p o p u l a r  ma i n l y  b ec au s e  o f  a 

lack o f  f l ex ib i l i t y  i n  t h e  a d m i n i st r a t i o n  o f  t h e  p r o v i s i ons d ea l i n g  

•i t h  i t . Mo s t  b u s i n es s i n  S w i t z er l a n d  w h et h er la r ge o r  small ca r ry o n  

i n  t h e  A G  f o rm .  A c om p a n y  w i t h  u nl im i t ed p a r t n er s  w a s  a l s o  a resul t  

o f  t h �  1 936 amendmen t s . I t  p r o vi des f o r  s h a r eh old er s  p lu s  o n e  o r  

mo r e  memb er s w i t h  u n l imi t ed l i ab i li t y . S in �e 1 936 o n l y  t wo (2) h ave 

been f o rmed . 

T h e  c o r n er s t o n e  o f  t h e  co mmer i c al sys t em wi t h  respec t  t o  

b u s i n es s o r g a n i z a t i o n s  i s  t h e  c o m�er i c a l  r eg i s t er whi ch i s  kept b y  

ea c h  can t on un d er f ed er a l  s u p er v i si o n . I t  p r o vi d es t h e  pu b lic with 

rel i ab l e i n f o r ma t i o n  r eg a r d in g  a n y  c ommer i c a]  en t erpri se an d i s  o pe11 

t o  t he p ub l i c  f o r  in s p ect i o n . T h e  d o c t r in e  o f  co n s t r u ct ive noti c e  

. .. /9 3. 
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a p p l i es a n d  ever y o ne i s  d eemed to have kn o w l ed g e  o f  the c on t en ts 

o f  th e c ommer c i a l  r eg i s ter . A c omp any b ec o mes a l eg a l  p er s on o n l y  

b y  reg i s tr a ti o n .  A b o a r d  m emb er i s  v a l i d i l y  a p p o i n t ed u p o n  hi s 

d es i g n �tio n  b ei n g  r ec o r d ed a n d  a l im i ted p a r tn er f o r  examp le fu 

l ia b l e  u p  to th e amo un t  o f  h i s  c ontr i b u ti o n  a s  s et o u t  i n  t h e  

documents in th e c 9mmer c ia l  r eg i s ter a n d  m a y  n o t  i n v o k e  a p artn er sh ip 

agreement wh i ch s ta tes th a t  h i s  l iab i l i ty i s  l es s .  A r eg is ter ed 

tr a d en am e  g r ants the ex c l u s iv e  r i gh ts to tha t  n am e  to the ex c l u s io n  

o f  a n y  o th er tr a d en am e  th a t  m a y  l ea d  to c o n f u s i o n . W i th r e g a r d  to 

an AG the f o l l owin g f a c ts a n d  any mo d i f i c a tio n s  a r e  f i l ed i n  the 

r eg is ter a n d  p ub l i s h ed i n  th e o f f i c i a l  c ommer c i a l  g a z ette: 

1. Name. 

2 .  O b jec ts . 

3. C a p i ta l i z a ti o n  i n c l u d i n g  the n umb er par v a l u e  a nd kin d s  o f  

sh a r es . 

4. T h e  n umb er o f  s h a r es p a i d  u p  o r  th e amo u n t  p a i d u p  on ea c h  

s h a r e .  

5. T h e  b o ar d o f  d i r ec to r s  a n d  o th er s i gn a to r i es w i th the i r  

res pec tive s i gn a tu r e  r i gh ts o n  b eha l f  o f  the c om p a n y .  

6. T h e  r eg i s ter ed o ff i c e. 

A b u s i nes s o r g an i z a ti o n  d oes n o t  ex i s t  until i t  i s  r eg i s tered 

on c e  i t  i s  r eg i s ter ed th er e i s  an o b l i g a t i o n  o n  i t  Lo k eep pr o p e r 

b o o k s  a n d  r ec o r d s ,  to s ub m i t  to b an k r u p tc y  p r o c ee dings , and it i s  

b o un d  u n d er th e r u l es p r o v i d i n g  s p ec i a l  p r o cedu res for r a p i d  c o l l ec tio n 

o f  b il l s  o f  ex c h a n g e .  

I n c o r p o r a ti o n  o f  a n  A G  un d er t he S wi s s  la w i s  somcwl1at a 

time c o n s u m i n g  a f f a i r . A n ame c l ea r an c e  mu s t  b e  o b tained the ob j e c ts 

o f  th e c om p any mu s t  b e  s et o ut a n d  a p p ro v e d .  Ther e mu s t  he three ( 3) 

. • • /9l�. 
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i nc o r po r a t o r s  a l th o ugh s ub s eq uent l y  a l l  s h a r es c a n b e  hel d  b y  o nl y  

o ne s h a r eh o l d e� T he m i nimum s h a r e  c a pi t a l  i s  S F  $5 0 , 0 0 0 . 0 0 and m us t 

be d iv i d ed i nt o  s h a r es o f  par v a l ue o f  a t  lea s t  SF 1 0 0 . T h e  

i nc o r po r a t o r s  mus t s ub s c r ib e  f o r  t h e  wh o l e  nf t h e  s h a r e  c apita l 

bef o re i nc o r po r a t i ng t h e  c ompa ny a nd m us t pay t h e  m o ney i nt o  a b a nk 

t o  b e  h el d i n  es c r ow b y  t h e  b ank pend i ng t h e  i s s ua nc e  o f  t he c er t if i c a t e  

o f  i nc o r po r a t i o n .  The s i g na t o r i es a r e  jo i nt l y  and s ever a l l y  l i a b l e  

w i t h  r eg a r d  t o  t r a ns a c t i o ns ent er ed i nt o  o n  b eh a l f  o f  t h e  c o mpany 

pr i o r  t o  i nc o r po r a t i o n. I f  t h e  t r a ns a c t i o n  i s  ent er ed i nt o  i n  t he 

name o f  t h e  c o m pa ny a nd i f  i t  i s  a d o pt ed b y  t h e  c om pany w i t h i n  t h r ee (3) 

m o nt h s  o f  i t s  r eg i s t r a t i o n  b y  a d ec i s i o n  o f  t he b o a r d ,  t h e  s i g na t o r i es 

ar e r el ea s ed a nd t h e  c om pa ny a l o ne i s  l i a b l e. I f  the s h a r es a r e  t o  

be o f f er ed t o  t h e  pub l i c a pr o s pec t us m us t  b e  pr epa r ed g iv i ng d et a il ed 

info rma t i o n  ab o ut the pr o po s ed c o mpa ny . 

T h e  pr o vi s i o ns r eg ar d i ng t y pes o f  c a pi t a l  a r e  s i mi l a r  

fo r a n  A G  o r  a Gmb H. 

G ener a l l y  s pea k i ng t h e  pr o v i s i o ns o f  t h e  AG w i t h  r e g a r d  

t o  s h a r eh o l d er s  m eet i ng s  c a pi t a l i z a t i o n  m a na gem ent and aud i t o r s  

r epo r t l  ar e mo r e  f l ex i bl e  t h a n  the Gmb H, a nd t h e  Gmb H pr o vides f ew 

a dv a nt a g es s inc e t h e  b a l a nc e  s h eet s m us t  b e  f i l ed b y  b o th.  Bot h 

g r a nt a pr eempt i v e  r i gh t  t o  a n  ex i s t i ng s h ar eh o l d er a nd pr o v ide f o r  

the s ame i nf o rm a t i o n  t o  b e  d i s t r ib ut ed t o  h i m . T h e  l a w  a l s o  emb o d i es 

t h e  c o nc ept o f  "ves t ed r i gh t s "  w i t h r es pec t t o  t h e  o "mer o f  t h e  s h a re s  

o f  ei t h er . Th i s  i s  a s o r t  o f  b i l l  o f  r i gh t s  f o r  s h a r eho l d ers and h o lds 

a s  i na l i enab l e  t .1e r i ght  o f  a s h a r eh o l d er t o  a t t end a g enera l m eet i ng, 

t he r ig h t  t o  v o t e, t h e  r i gh t  t o  ch a l l enge a d ec i si o n  a nd the righ t 

t o  d iv i d end s a nd t o  l i q ui d a t i o n  pr o c eed s . 

r i gh t s  away.  

No  r es ol ut i o n  can t a k e  t hese 

Appa r ent l y  new r ef o rm s  a r e  o n  t h e  w a y  in S wi t zerlan d  a 

f i r s t  r epo r t  w a s  pub l i s h ed i n  1 97 2  b ut t h es e h a ve not yet reac h ed 

t h e  s t a g e  o f  pa r l i ament a r y  d i s c us s i o ns w i th o ne exc epti on .  Th e 

pr o posa l s  pl a n ned t o  i nt r o d uc e  d et a i l  l eg i sla t io n  o n  t he management 
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r e po r t s  t o  b e  s ub m i t t e d  t o  t h e  g e n e r a l  m e e t in g  o f  th e b o ar d ,  

m in imum pr o f e s s i on a l  q ua l i f i c a t i o n s  an d i n d e pe n d ence o f  a u d i t o r s , 

r ev i s e d  a n d  mo d e rn i z e d  r u l e s  o n  t h e  pr e s en t a t i o n  o f  t h e  f i n an c i a l  

s t a t emen t s ,  t h e  in t r o du c t i o n  o f  a u t h o r i z e d  c ap i t a l ,  and  t he 

in t r o d u c t i o n  o f  s h ar e s  w i t h  a ve r y  s ma l l  par v a l u e .  

T h e  S wi s s  L aw d o e s n o t u s e  a t wo - t ie r  b o a r d  s y s t e m . T h e  

s h a r eh o l d e r s  m e e t in g  i s  pa r am o un t  an d i t  e le c t s  t h e  b o a r d  o f  d ir e c t o r s  

i n  m u c h  t h e  s am e  f a s h i o n  a s  i n  En g l an d .  A pr o po s a l  t o  r e q u i r e  two ( 2) 

wo r k e r s o n  t h e  b oar d o f  d i r e c  t or:s \va s s ubm i t t e d  t o  a n a t i o n a l  r e f e r en d um 

in F e b r u a r y  o f  t h i s  y e a r ,  a c c o r d in g  t o  a c l i ppin g  I h ave f r o m  t h e  

P a r i s He r a l d . Th i s  w o u l d  h a v e  pr o v i d e d  wo rke r pa r t i c i pa t i o n  o n  t h e  

b o a r d o f d i r e c t or.s, h o \v e v e r  t h e  r e f e r  e n  d u m  g o  t 1 e s s t h an o n e - t h i  r d 

o f  t h e  po pu l a r  v o t e  an d w a s  d e f e a t e d . 

F RAN C E  

F r en ch L aw pr o v i d e s  f o r  a b ew i l d e r in g  a r r ay o f  c o r po r a t e  

a n d  pa r tn e r s h i p mo d e s  o f  c ar r y i n g  o n  a b u s in e s s .  Hh a t  Vi·2 c on c e iv e 

o f  a s  t h e  pr iv a t e c om pany, t h e  s o c ie t e  r e s pon s ab i l i t e  l i mi t e e  i s  

a r e l a t iv e  n e w c o m e r  t o  F r e n c h  l aw .  T h e  d is t in c t i o n  b e tw e e n  i t  an d 

t h e  s o c i e t e  a n o nyme i s  r o u gh l y  t h e  s am e  a s  o u r  d i s t in c t i o n  b e twe e n  

a pr iva t e  an d a pub l i c  c o m pa n y .  Th i s  d i s t in c t i o n  i s  h o w e ve r  b l u r r e d  

b y  t h e  f a c t  t h a t t h e r e  a r e  a v a r i e t y o f  d i f f e r e n t  d iv i s i o n s  w i t h  

r e s pe c t  t o  t h e  s o c i e t e  an o nyme d e pe nd in g  u po n  wh e t h e r  i t  i s  of feitrt � 

s h ar e s  t o  t h e  pub l i c  o r  n o t .  Thu s  F r e n c h  l aw pr o v i d e s  a g en e r a l  

c o r po r a t e  s t r u c t u r e  d iv i d e d  in t o  t w o  ( 2) c l a s s e s  a s  t o  whe th e r  t h e  

c o mpa n y  i s  o f f e r in g  s h a re s  t o  t he pub l i c  o r  n o t , a n d  amo n g s t  o t h e r s  

a n d ,  a pr iv a t e  c o mpan y  s t r u c t u r e  wh i c h  s e ek s  t o  e mb o dy s o me pa r t n e r s h i p  

c o n c e pt s  in t o  c ompa n y  l aw . 

I n  t h e  s o c ie t e  r e s pon s ab i l i t e  l im i t e e  ( S ARL ) t h e  s h a r e h o l d e rs 

a r e  l i a b l e  o n l y  t o  t h e  ex t en t  o f  t he i r  c o n t r ib u t i o n s  t o  t h e  c a pi t a l 

o f  t h e  c o mpa ny a n d  t h e y  a r e  d e eme d t o  b e  s h a r e h o l de r s  an d n o t  me r ch an t s, 

a s pe c i a l  d e f in i t i o n  u n d e r  F r e n c h  c omme r c i a l  l aw .  Ho •.;re v e  r a s  in a 

pa r t ne r s h i p t h e  s h a r e s  a r e  n o t t r an s f e r r ab l e  w i t ho u t  t h e  c o n s e n t  o f  

s e ven t y - f ive (7 5 %) pe r c e n t  o f  t h e  r em a i n i ng s h a r eh o l d e r s a n d  o n l y  

b y  a wr i t t e n  in s t r umen t o f  a s s i gnme n t .  Ho pi ng t h a t  t h e  d is ti n c t i o n s  

. .. I 9 6. 
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wi l l  n o t  g et to o mu d d l ed I w i l l  a ttemp t to d r aw th e ma j o r d i s tin ct i o n s  

b etween a n  o f f er in g  S A  , a n o n- o f f er in g  S A, a n d  a SARL wh i ch a r e  

a s  f o l l ow s :  

1 .  Any S A  mu s t  have s ev en ( 7 )  i n co r p o r a to r s  a n d  mu s t  h av e  

at lea s t  s ev en ( 7 )  s h a r eh o l d er s .  If a S A  h a s  f ew er th an s ev e n  (7 ) 

s hareh o l d er s  o v er a o n e  y ea r  p er i o d  a n d  d o es n o t  r ectify the p o s i ti o n  

i t  may b e  d i s s o l ved . Ther e  i s  n o  max i mu m  l i mi t  to the numb er o f  

s h a r eh o l d er s  wh i ch i t  may h av e .  A S ARL mu s t  have a m i n i mu m  o f  two (2) 

s h a r eh o l d er s  and n o t  mo r e  th an f i f ty ( 50 ) . I f  it ex ceed s f if ty 

s h a r eh o l d er s  f o r  o v er a y ea r  w i th o u t  a gr eemen t b y  the memb er s to either 

tr an s f o r m  i t  into a S A  o r  b y  s o me ar r an gemen t  a mo ng s t  thems e l ve s  

to b u y  o ut s u f f i cien t  s h a r eh o l d er s  t o  r ed u ce the n u mb er to f i f ty 

or b el ow then i t  ma y b e  d i s s o l ved . 

2 . Seven ( 7 )  i n co r p o r ato r s  a r e  r eq u i r ed f o r  a S A  a n d  o n l y  

two ( 2) f o r  a S ARL . 

3 .  T h e  min i mum cap i ta l i z a ti o n  r eq u i r ed f o r  a n  o f f erin g  S A  

i s  F F  50 0 , 0 0 0 . 

i s  FF  1 0 0 , 0 0 0 . 

T he min imum cap i tal r eq u i r ed f o r  a n on -o f f erin g  SA 

In b o th ca s es twen ty - f iv e  ( 25) p er cent mus t  b e  p a i d  

in ca s h  w i th th e b a l an ce to b e  p a i d up i n  n o t  mo r e  th an f ive (5) 

yea r s .  T h e  min i mum ca p ital i z ati o n  f o r  a S ARL i s  F F  20 , 0 0 0  b ut the 

entir e  a mo un t  mu s t  b e  s ub s cr ib ed f �r in ca s h , an d s i mil a r  to the 

Swi s s  s y s tem mu s t  b e  p a i d  in to a B a n k  to b e  h el d  in es cr o w  p en d in g  

is s ua n ce o f  the cer ti f i ca te o f  i n co r p o r ati o n . 

4 . A r ti cl es o f  A s s o ci a tion a r e  n eces s a r y  a n d  mu s t  b e  f i l ed 

in an o f f er in g  S A . T h ey a r e  n o t  neces s a r y  b ut u s u a l l y  f i led with 

r es p ect to a n o n -o f f er in g  S A , an d they mu s t  b e  f i l ed t o  i nco rpo ra te 

a S ARL . 

5 . T h e  cr i ter i a  f o r  d eter min i n g  wh eth er a S A  i s  r aisin g it s 

cap ita l f r o m  th e p u b l ic a r e: 

( a )  Li s tin g o f  i ts s ha r es o r  d eb en tu r es on the St o ck 
Exch an ge, o r  

( b ) Us in g the s er v ices o f  a b a nk, financial in stitut ion 

o r  s to ck b r o ker , o r  
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(c ) I s s ui n g  p ub l i c a dver t i s emen t s  t o  s ub s c r ib e  f o r  
s h a r es o r  d eb en t ur es o t her t han t h o s e  f i l in gs 
o r  p ub l i ca t i on s  t h a t  a r e  r eq ui r ed b y  law . 

T he d i s t in c t io n  b etween S ARL a n d  a S A  are a s  f o ll o w s :  

(a ) T h er e  mus t b e  n o  mo r e  t h an f if ty ( 50 )  s h areh o l d er s .  

{b ) S h a r eh o l d er s  a r e  j o in t l y  l i ab l e  t o  t h i r d  p a r t i es 
f o r  f i ve yea r s  f o r  t h e  v a l ue a t t r ib ut ed t o  t he 
c o nt r ib ut i on s in k in d  m a d e  a t  t h e  t ime o f  f o rma t i o n  
o f  t h e  c omp any . 

(c )  An o f f er in g  S A  m a y  i s s ue d eb en t ur es a f t er i t  h a s  
been in b us ines s f o r  t w o  ( 2) y ea r s  a n d  p r o v i d i n g  
tha t t he c a p i t a l  i s  f ul l y  p a id in . A n on - o f f er in g  
S A  m a y  i s s ue a d eb en t ur e  wi t h  t h e  s am e  qua l i f i c a t io n s ,  
a S ARL m a y  n o t i s s ue a d eb en t ur e. 

(d ) G en er a l ly a S A  c ann o t  b uy i t s  o wn s h ar es t h er e  
a r e  c er t a in ex c ep t i o n s  t o  t h i s  p r in c ip l e. An 
o f f er in g  SA may p ur c h a s e  s h a r es l i s t ed on t h e  
s t o c k ex c ha n g e  a n d  a l l o t  t h em t o  t h e  c o mp a ny's 
emp l o y ees i n  a p r o f i t  s h a r i n g  s c h eme p r ov id in g  
t h a t i t  d o es n o t  a c q ui r e  mo r e  t h an t en (l O %) p er cent 
o f  i t s  o wn s h a r es f o r  s uc h  p ur p o se, a n d  i t  m a y  
un der c er t a in c o n d i t i o n s p ur c h a s e  i t s  o wn s h a r es 
l i s t ed o n  t h e  s t o c k ex c ha n g e  t o  up h o l d  t h e  m a r k et 
v a l ue .  On c e  a g a i n  t h e  up p er l im i t  i s  t en (1 0 %) 
per c ent o f  t h e  s h a r es wh i c h  in c l ud es t h o s e  p ur c h a sed 
fo r t he emp lo yees . A n o n -o f f er i n g  S A  m a y  p ur c has e 
i t s  s h a r es a s  a m et h o d  o f  r ed uc in g c a p i t a l  f o r  
any r ea s on o th er t h an l o s s . A SARL m a y  n o t  p ur c h a s e  
i ts o wn s h a res . 

(e) T h e  n o t i c e  p r ov i s i o n s  f o r  s h a r eho l d er s  meeti n g s  a r e  
s l i g h t l y  d i f fer en t f o r a n  o f f er in g  S A  a s  o p p o s ed t o  
a n o n - o f f er in g  S A .  A r es o l ut i o n  s i gn ed b y  a l l  o f  
t h e  s h a r eh o l d er s  o f  a S ARL i s  a s  ef f ec t i v e  a s  i f  p a s s e d  
a t  a meet i n g  b ut t h i s  p r ov i s i o n  d o es n o t a p p l y  t o  
a SA ev en i f  t h er e  i s  o n l y  t h e  seven ( 7 )  m emb er s .  

(f ) The f o r m  o f  p r oxy w i th wh i c h  w e  a r e  fam i l i a r  i s  
p erm i t t ed in b o th t h e  o f f er in g  a n d  t h e  n o n -o f f er in g  
S A .  I f  t h e  p r o xy i s  i n  b l ank i t  i s  d eemed t o  b e  
in f a vo r o f  m an a g emen t . I n  a SARL a p r o x y  c an o n ly 
b e  g r an t ed t o  a s p o u s e  o r  t o  an o th er m emb er . 

( f ) The S A  may el ec t t o  u s e  a b o ar d  o f  di r ect o r s  or t h e  
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t w o- t ier s y s t e m. I f  t h e y  e l ec t  t o  u s e  a boa r d  
o f  d i r e c t or s  t h e  d i r e c t or s  mu s t  h ol d  qua l i fy in g  
s h ar e s  in t h e  c ompany wh i c h  mu s t  be d e p os i t e d 
wi th a ban k  u p on t h e  in d iv i d u a l �s ap p oi n t men t 
a s  a d ir e c t or a s  s e c u r i t y  f or any ba d d e ed s .  
O ne - t h i r d  ( 1 /3) onl y  of t h e  boa r d  of d i r e c t or s 
of a c omp a n y  ma y be e mp l oy e e s  of t h e  c ompany 
and n o  p e r s on may s e r v e  as  a d ir e c t or of mor e 

than e i g h t ( 8) S A .  A S ARL n eed n ot h a v e  a 
boa r d  of d i r ec t or s  a t  a l l  a n d ma y s i mp l y  a pp oi n t 

a man a g er or man a g e r s who a r e  d ir ec t l y  r es p on s i ble 
t o  t h e  s h a r eh ol der s . T h ey may ,  h ow ev e r , i f  t h e y  s o  
el ec t t o  d o  s o , p r ov i d e in t h ei r  a r t i c l e s  f or a 
s uper v i s or y  boa r d  wh o mu s t  be s h a r eh ol d e r s .  T h e  
ma n a ger may or may n ot be a s h a r e h ol d er .  

(g) An of f er in g  S A  i s  r e qu i r ed t o  h ave two ( 2) au d i t or s .  
A non- off e r i n g  S A  mu s t  h ave one ( 1 )  a u d i t or .  A 
S ARL n e e d  h av e  n o  a u d i t or a t  a l l  u nl e s s  i t s  c a pi t a l  
exc e ed s  F F  30 0 , 0 0 0 . 

Ap p a r e n t l y  n o  i mmed i a te c h an g e of �ubs t an c e  i n  t h e  ex i s t in g  

c ompan y  l �w s  a r e  e x pe c t e d  h owev e r  F r an c e  l ik e  t h e  oth e r  me mbers o f  

the E E C  i s  w or k i n g  on h a r mon i z a t i on of c ompa n y  l aw i n  a c c ord a nce 

w i t h  t he E E C  d i r e c t iv e s . T h e y  a r e  n ot p a r t i c u l a r l y  w or r i ed abou t 

th e f i r s t  d i r ec t iv e s  s i n c e  t h e  c on c e p t of u l t r a  v i r es h a s  n ev e r  

bee n known t o  F r en c h  c or p or a t i on l aw .  

BEL G I UM 

BRI E F  HI S TO RY 

B el g i u m  c omp any l aw i s  ba s i c a l l y  th e law of 1873 

a l th ou gh t h e r e  h a d  be e n  a me n d men t s  in 1 953 , 1958, 1962 , 1 967 an d 

a s  r ec en t ly a s  1 97 3 wh i c h e mbod i e d  t h e  f i r s t  E E C  d i rec ti v e .  T h e s e  

a me n d me n t s  h av e  be e n  s l i gh t  a n d  s ma l l  w i t h t h e  r es u l t  t h a t  the l a w  ignore 

man y  e s s e n t i a l  p r obl ems e n c oun t e r e d  in mod e rn c ompan y l aw s u c h  a s  

me r g e r s , a c t i on s  by min or i t y  s h a r eh ol d e r s  an d t h e  l eg al r eqt•ire men t s  

f or f in a n c i a l  r ep or t in g .  I t  i s  en c ou r a g in g  t o  me to n ot e  t h at in 

1 952 the g ov e rnme n t  of B e l g i um a pp oin t e d  a c ommiss i on to reform 

B e l g i u m  c ompany l a w  t h e i r  wor k  wa s f in a l l y  c omplet ed in 1973 

an d h a s  be en s u bmi t t e d  t o  t h e  g over n me n t  h owever i t  d i d not include 

· · · I 9 9. 



99 . 

any d i s c u s s i o n  o f  l ab o r r e pr e s en t at i on i n  t h e  man ag e men t of a 

c o mpan y an d t o  d at e  t h e g o v e r n me n t  h as n o t  ev en s ub mi t t e d  t h e  

f ir s t  b i l l  t o  par l i amen t .  Wh i l e  t h i s  w o u l d  s e e m  t o  b e  an arc h i ac 

an d al mo s t  unw o rkab l e  s i t u t at i o n  i t  has b e en s av e d  b y  t h e  par t 

t aken b y  t h e  c ommi s s i on b an c ai r e  ( b an k i n g c o mmi s s i o n ) . This 

ad min i s t r at ive ag e n c y  e s t ab l i s h e d  i n  1935 in o r d e r  t o  s u pe r v i s e  

the b an �  an d pr o t e c t  c api t al mar ke t s  i n  t h e  f i e l d s  o f  pub l i c  

o ff e r s  h as e v o l v e d  in t o  an o r g an s o mewhat s i mi l ar t o  t h e  B ri t is h  

Bo ar d o f  T r ad e . Wh i l e  i t s  l e g al c apac i ty i s  o n l y  t o  adv i s e , i t s  

ac t iv i t e s  h av e  i mpo s e d  upo n  t h e  c o mpan y l aw pr o v i s i o n s  r e g ar d in g  

s h ar e h o l d e r s  pr e e mpt i v e  r i gh t s , d u t ie s  o f  t h e  majo r i t y t o  t h e  min o r i ty 

in t h e  c as e  o f  a s a l e  o f  a c o n t r o l l in g  i n t e r e s t  an d s o me mo d e rn 

acc o un t in g  t e c h i n q u e s  w i th r e g ar d  t o  f in an c i al r e po r t in g .  

Two ( 2) f o r ms o f  c o mpany ar e c o mmo n l y  u s e d � Th e y  f o l l ow 

t h e  Fr e n c h  pat t e rn e x c e pt t h at t h e r e  i s  n o  d i s t in c t i o n  b e twe en a 

pub l i c  c o mpany wh i c h  i s  o f f e r in g  i t s  s h ar e s  t o  the  pub l i c  and o n e  

tha t  i s  n o t .  A s  i n  F r an c e  t h e  pub l i c  c o mpan y i s  c al l e d  a 

s o �i e te  an o n y me ( S A ) . Th e pr i v at e  c o mpan y i s  f ai r l y  r e c e n t  an d 

i s  c al l e d  a s o c i e t e  d u  pe r s o nn e s  r e s po n s ab i l i t e  l i mi t e e  ( S P RL ) . 

T h e  main d i f f e r en c e s  b e tw e en t h e  t w o  ar e as f o l l o w s :  

1. Th e S A  r e q u i r e s  a min i mu m  o f  s ev e n  ( 7 ) s h ar e h o l d e r s  t o  

i nc o r po r at e  an d t h r o u gh o u t  i t s  l i f e t i me .  T h e  S P RL r e q u i r es t w o  (2) 

o n ly b u t  b o t h mu s t  b e  n at u r al pe r s on s .  

2 . Th e r e  i s  n o  max i mu m  li mi t t o  t h e  n u mb e r o f  shar eh o l d e r s 

i n  a SA, whe r e as i n  t he S P RL t h e  n u mb e r o f  s h ar e h o l d er s  c an n o t  

e xc e e d  f i f t y ( 50 ) . 

3. Th e r e  i s  pr ac t i c al ly n o  min i mu m  c api t al r e qu i re me n t  f o r  

a S A  al t h o u gh t h e  pr e s en t c o r po r at e  l aw r e f o r m  e nv i s ag e  a min i mu m  

c api t al i z at i on o f  1 , 0 0 0 , 0 0 0  f r  th i s  i s  n o t  y e t t he l aw .  I n  e f f e c t  

t h e r e f o r e  t h e r e  i s  pr ac t i c al l y  n o  min i mu m  c api t al r e q u i r e me n t  b e c au�e 

t h e  c api t al n e e d  b e  pai d u p  o n l y  t o  the  e x t e n t  o f  twe n t y  ( 20 %) pe rcent 
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a n d  th e r e  i s  n o  t ime l i Ri t f o r  t h e  b a l an c e . I t  f o l l o w s  the En g l i s h  

p a t t e rn a n d  i s  s i mp l y  o n  c a l l . I n  t h e  S P RL a min imum c ap i tB l i z a t i o n  

i �  250 , 0 0 0  f r  a n d  m u s t be s u b s c r ib e d  f o r  w i t h  a twen t y  ( 2 0 % )  p e r c e n t  

d own p ay m e n t b e f o r e  in c o r p o r a t i o n . 

4 .  S h a r e  c ap i t a l o f  a SA m a y  b e  s h ar e s  o f  p a r  v a l u e  o r  

s h ar e s  w i t h o u t  n o m i n a l  o r  p a r  v a l u e  b u t  in  a S P RL t h e  c a p i t a l i z a t i o n  

mu s t  b e  d i v i d e d  i n t o  s h a r e s  o f  1 , 0 0 0  f r  e a c h . 

5 .  T h e  s h a r e s  i n  a S A  a r e  f r e e l y  t r an s f e r r a b l e  wh e r e a s  t h o s e  

in  a S P RL a r e  o n ly t r an s f e r r ab l e  w i t h  t h e  c o n s e n t  o f  s ev en t y - f ive (7 5 %) 

p e r c e n t  o f  t h e  memb e r s . T h i s  r e s t r i c t i o n  d o e s  n o t a p p l y  t o  t r a n s f e r  

t o  a s p o u s e  o r  t o  a d i r e c t  l in e al an t e c e d e n t o r  d e c e d en t .  Th e r e  i s  

a l s o  p r o v i s i o n  t o  a p p l y  t o  a C o u r t  i n  t h e  e v e n t  c o n s en t  i s  un r e a s on a b ly 

w i t h h e l d . 

6 .  T h e  S A  may i s s u e  d e b e n t u r e s  b u t  t h e  S P RL m a y  n o t . 

7 .  T h e  S A  mu s t  h a v e  a min imum o f  t h r e e  ( 3) d i r e c t o r s  wh e r e a s  

t h e  S P RL may h a v e  d i r e c t o r s  o r  t h e  s h a r e h o ld e r s  may s imp l y  a p p o in t  

a man a g e r  w h o  ma y b e  a s h a r e h o l d e r . 

8 .  T h e  S A  mu s t  have an a ud i t o r  t h e  S P RL n e e d  n o t  h a v e  a n  

a u d i t o r  i f  t h e r e  a r e  f iv e  ( 5 )  o r  f ew e r  m e mb e r s  b u t  mu s t  have o n e  

i f  t h e r e  a r e  mo r e  m e mb e r s . 

9. T h e  b a l an c e  s h e e t  o� a S A  mu s t  b e  p ub li s h e d i n  t h e  B e l g i um 

Ga z e t t e  b u t  t h e  p r e s e n t  l e g a l  r e q u i r em en t s  f o r  a b a l an c e  s h e e t  a r e  

m i n imal i n d e e d . T h e  S P RL d o e s  n o t  h ave t o  p ub l i s h  o r  c i r c u l a t e  i t s  

b a l an c e  s h e e t b u t  i t  mu s t  b e  av a i l ab l e  t o  i t s  memb e r s .  

1 0 . A S A  may p � r ch a s e  i t s  o wn s h ar e s  p r o v i d i n g  s u c h p u r c ha s e  

d o e s  no t r e d u c e  i t s  n e t  a s s e t s  b e l o w  t h e  amo un t o f  t h e  s h a r e  c ap i t a l . 

T h e  b an k i n g  c omm i s s i o n c o n s i d e r e d  t h a t  s u c h  a · tr an s a � t i on mu s b  b e  

s an c t i o n e d  b y  t h e  c om p any ' s  a r t i c l e s , m u s t  r e sp e c t  t h e  p r in c i p l e 

o f  e qu a l i t y  b e t w e en s h a r e h o l d e r s  a n d  t h a t  t h e  r e p ur c h a s e d  s h a r e s 
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mu s t  b e  imme d i a t e l y  a n d  f in a l l y  c an c e l l e d , h o w e v e r  t h e  S up r eme C o u r t  

h a s  a dm i t t e d  in  s ev e r a l  j u d gme n t s  t h a t  t h e  r e p u r ch a s e  b y  a c omp a n y  

o f  i t s  o wn s h a r e s  i s  m e r e l y  a p ur ch a s e  a n d  t h e  c o m p A n y  c o ul d  r e s a l e  

t h e  r e p u r c ha s e d  s h ar e s . A S P RL c an n o t  p ur c ha s e  i t s  o wn s h a r e s .  

G en e r a l l y  s p e ak i n g  t h e  S P RL i s  f a ir l y  m o d e r n  an d v e r y  

c l o s e l y  r e s e mb l e s  t h e  F r e n c h  SARL . The  B e l g i um SA h o w e v e r  i s  a 

v e r y  o l d  f a s h i o ne d  v eh i c l e  i n d e e d  a n d  d o e s  n o t  h ave t h e  r e f i n eme n t s  

o f  t h e  F r a n c h  S A .  

LU XEMB U R G  

Luxemb ur g f o l l o w s  t h e  B e l g iu m  p a t t er n  a n d  u s e s  t h e  B e l g i um 

c a p i ta l  and  s t o ck m a rk e t s . Th i s  th e re f o r e w i l l  s imp l y  b e  a b r i e f  

d e s cr i p t i o n  o f  t h e  d i f f e r en c e s  b e tw e e n  B e l g i um a n d  L u x e mb u r g  w i t h  

r e g a r d  t o  a S A  an d a S P RL . Th e Luxemb u r g S A  d i f f e r s  f r om t h e  B e l g ium 

S A  m a i n l y  as f o l l o w s : 

1 .  I f  i t  i s  i s s u in g  s h a r e s t o  t h e  p ub l i c  t h e y  h a v e  p r o v i s i o n s  

i n  the i r  c omm e r c i a l  c o d e s im i l a r  t o  o u r  s e c u r i t i e s  p ro v i s i o n s  an d 

a l l  s u c h  i s s u e s  c o me u n d e r  t h e  a u t h o r i t y  o f  t h e  c ommi s a i r e  a u  c o n t r o l e  

d e s  b an q ue s . 

2 .  B y  a l aw p a s s e d  in  May o f  1 9 74 wh i ch ap p l i e s  t o  c omp a n i e s  

emp l o y in g  a t  l e as t o n e  t h o u s and wo r k e r s  d u r i n g  t h e  l a s t  th r e e  y e a r s  

o r  t o  t h o s e  i n  wh i c h  t h e r e  i s  s t a t e p ar t i c i p a t io n  o f  a t  l e a s t  t we n ty 

f iv e  ( 25 %) p e r c en t , o r  wh i c h  e �p l o i t  a s t a t e  c o n c e s s io n , t h e  n umb e r  

o f  d i r e c t o r s  mu s t  b e  n ine ( 9 )  an d on e - t h i r d  o f  t h e s e  d i r e c t o r s  m u s t  

r e p r e s en t  t h e  emp l o y e e s  o f  t h e  c o mp an y . 

3.  T h e  a r t i c l e s  may p r o v i d e  f o r  a g e n e r a l  c o un c i l  a t  wh i ch 

t h e  a u d i t o r s  and  t h e  d i r e c t o r s  s i t  t o g e t h e r . 

4 .  A gen e r a l  me e t i n g  may b e  c a l l e d  b y  t h e  d i r e c t o r s  o r  b y  

t h e  a u d i t o r s  o r  c o n v e n e d  a t  t h e  r e q ue s t  o f  t h e  s h a r e h o l d e r s  r e p r e s cn t i u �  

o n e - f i f t h o f  t h e  c om p a n y ' s  s h a r e  c ap i t a l . 

T h e Lux emb u r g  p r iv a t e  c om p a n y  ( S RL )  d i ff e r s  f r o m  i t s  
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B e l g i um c o un t e r p a r t  a s  f o l l ow s : 

1 .  I t  may h a v e  c o r p o r a t i o n s  a s  m e mb e r s .  

2 .  T h e  m i n imum c a p i t a l  i s  1 0 0 , 0 0 0  f r  d iv i d e d  in t o  u n i t s  

o f  5 0 0  o r  mul t ip l e s  t h e r e o f . 

3 .  T h e  m i n imum numb e r  o f  s h a r e h o l d e r s  i s  t w o  ( 2) a n d  t h e  

max i mum c a n  n o t  e x c e e d  f o r t y  ( 4 0 ) . 

4 .  A s  in  t h e  B e l g ium S P RL s ha r e s  a r e  n o t  t r a n s f e r r a b l e  

w i th o u t  t h e  c o n s e n t  o f  s ev en t y - f iv e  ( 7 5 %) p e r c en t  o f  t h e  r e m a in in g 

m emb e r s  b u t  t h e r e  i s  n o  r i g h t  o f  a pp e al t o  t h e  C o ur t .  

5 .  A L u x e mb ur g  S RL m a y  i s s u e  b o n d s  b u t  may n o t  o f fe r  a n y  

o f  i t s  s h ar e s  o r  b o n d s  f o r  p ub l i c  s ub s c r i p t io n . 

6 .  T h e  c o m p an y  n e e d  n o t  a p p o in t  an a u d i t o r o r  h o l d ann u a l  

m e e t i n g s  i f  i t  h a s  l e s s  t h an t we n t y - f iv e  (25 ) s ha r e h o l d e r s  a s  

O ? p o s e d t o  t h e  B e l g i um f iv e  ( 5 )  s h a r e h o l d e r s . 

I TALY 

I t a l i an l aw p r o v i d e s  f o r  s o l e p r o p r i e t o r sh i p s a c iv i l  

p a r t n � r s h i p  a g en e r a l  p a r t n e r s h i p  a n d  a l imi t e d  p a r t n er s h ip , t o ge th e r  

w i th th r e e  d i s t in c t  t y p e s  o f  c o m p a n i e s :  

A .  

( S p A ) . 

B .  

c .  

T h e  p r iv a t e  c o mp an y , s o c i e t a a u  r e s p on s a b i l i m  l im i t a t a  

T h e  p ub l i c c om p an y  s o c i e t a p e r  a z i o n i ( S A ) . 

T h e  l im i t e d  p a r t n e r s h i p  w i th s h a r e  c ap i t a l , s o c i e t a  i n  

a c c om an d i t a  p e r  a z i on i .  Th e s e  a r e  n o t  v e r y  c o mmo n . Th e y  a re s im i l a r  

t o  t h e  p r iv a t e  c o mp an y  e x c e p t f o r  t h e  f a c t  t h a t t h e  g en e r a l  p a r t n e r s 
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1 03 .  

a r e  j o in t l y  a n d  s ev er a l l y l i a b l e  f o r  t h e  d eb t s  o f  t h e  p a r t n e r s h ip 

b u t  a r e  d i f f e r e n t  f r om a p ar t n e r sh ip in  t h a t  t h e  memb e r s  c o n t r i b u t i o n s 

a r e  r ep r e s en t e d  b y  s h a r e s . The r e  w i l l  b e  n o  f u r th e r  d i s c u s s i o n 

o f  t h i s t y p e  o f  c o mpany s in c e  i t  i s  v e r y  unu s ua l . 

GENE RAL C OMHEN T S  

By a n d  l ar g e  t h e  d i f f e r en c e s  b e tw e en p ub l i c  c omp an i e s 

an d p r iv a t e  c om p a n i e s  in I t a ly a r e  f ew e r  t h a n  in  mo s t  o f  t h e  o th e r  

E u r o p e an j ur i s d i c t i o n s . A s  may b e  e xp e c t e d  f r o m  t h e  c o un t r y  t h a t  

o r i g in a t e d  d o ub l e  e n t r y  b o o kk e e p in g ,  t h e  r e q u i r e me n t s  f o r  t h e  

c om p a n y ' s  a c c o u n t s  a n d  t h e  a u d i t  a r e  mo r e  d e t a i l e d  a n d  mo r e  m o d e r n  

th an an y o f  t h e  o t h e r  E ur o p e an c o un t r i e s  w i t h  t h e  p o s s ib l e  e x c e p t i o n  

o f  th e n e w  D ann i s h  A c t .  Wh i l e  v a r i o u s  o th e r  E ur o p e a n  c o un t r ie s  

have g o n e  t o  t h e  t wo - t i e r  s y s t em in a n  a t t emp t t o  c o n t r o l  t h e  m a n a g e me n t  

o f  t h e  c om p a n y  a� d t o  g iv e  s h a r e h o l d e r s  a n d  c re d i t o r s  s ome o u t s i d e  

p r o t ec t io n , t h e  I t a l i an s y s t em l a y s  g r e a t  emph a s e s  o n  a " b o a r d  o f  

a u d i t or s " . In  I t a l i an c om p a n i e s t h e r e f o r e  t h e r e  a r e  t h r e e  m a i n  

o r g a n s , t h e  s h a r e h o l d e r s m e e t i n g s ,  t h e  d i r e c t o r s  me e t in g s , a n d t h e  

b o a r d  o f  au d i t o r s . 

T h e  d i f f e r en c e s  b e tw e e n  a p u b l i c  a n d  a p r iv a t e  c omp a n y . 

1 .  S h a r e s  in a p u b l i c  c omp a n y  mu s t  b e  n e go t i a b l e , s h ar e s  

i n  a p r iv a t e  c o mp a n y  mu s t  h av e  s ome r e s t r i c t i o n  on  t h e i r  t r an s f e r .  

2.  A p ub l i c  c omp any may i s s u e  d e b e� t ur e s  wh e r e a s  a p r iv a t e  

c om p a n y  may n o t . 

3 .  A p ub l i c  c o mp a n y  m a y  un d e r  s p e c i a l  c ir c um s t a n c e s  p ur c h a s e  

i t s  o wn s h a r e s  i f  i t s  c a p i t a l  i s  n o t t h u s  imp a i r e d . A p r iv a t e  c omp a n y  

m a y  n o t  p ur c h a s e  i t s  own s h a r e s . 

4 .  The  m in imum c a p i t a l i z a t i o n  f o r  a p ub l i c c omp a n y  i s  L l , O O O . O O O .  

T h e  c ap i t a l i z a t i o n  mu s t  b e  s ub s c r ib e d  u p o n  i n c o r p o r a t i o n  a n d  t h r e e -

t e n th s  m u s t  b e  in c a s h . The  b a l an c e mu s t  b e  f o r  t an g i b l e  b en e f i t s  

a n d  n o n e  c an b e  i s s u e d  f o r  s e r v i c e s .  The  m i n imum c a p i t a l i z a t i o n  

. . .  / l O lL 
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f o r  a p r iv a t e  c om p any i s  L 5 0 , 0 0 0  w i t h  o n e  vo t e  f o r  e v e r y  Ll , OO O . 

5 .  Al l s h a r e s  in  b o t h mu s t  h a v e  a p a r  v a l u e  b u t  i t  mus t 

b e  r em e mb e r e d  t h a t  t h e  p r i v a t e  c o mp any d o e s  n o t  a c t ua l l y
_ 

i s s u e  

s h a r e  c e r t i f i c a t e s  s in c e  s h a r e s a r e  o n l y  t r an s f e r r a b l e  b y  a wr i t t en 

a gr e eme n t .  

6 .  A p ub l i c  c om p a n y  mu s t  h a v e  a b o ar d  o f  a u d i t o r s  a s  mu s t  

a p r iv a t e  c omp a ny i f  i t s  c a p i t a l i z a t i o n  i s  L l , O O O , O O O  o r  mo r e .  A 

p r iva t e  c omp any may h av e  a b o a r d  o f  a ud i t o r s  i f  i t s  c a p i t a l  i s  l e s s  

t h a n  L l , O O O , O O O  b u t  t h i s  i s  o p t i o n a l . S h a r e ho l d e r s  h o l d i n g  o n e - t h i r d  

o f  t h e  c ap i t a l i n  a p r iv a t e  c o m p any c an d eman d a n  a u d i t  a t  any t ime . 

ODD C ONME N T S 

T h e  r ep o r t  o n  C om p a n y  L aw p r e p a r e d  b y  R i c ha r d  W .  B i r d  f o r  

t h e  D e p a r t m e n t  o f  J u s t i c e  o f  t h e  P r o v in c e  o f  N e w  B r un sw i ck d i sp en s e s  

w i t h  t h e  e n t i r e  ma t t e r i n  t w o  p a g e s  a n d  s im p l y  r e c om m e n d s  a b o l i s h in ;  

a n y  d i s t in c t i o n  wha t s o e v e r b e t w e e n  p u b l i c  a n d  p r iv a t e  c om p an i e s b u t  

p e rm i t th e c o mp an i e s  t o  imp o s e  r e s t r i c t i o n s  o n  t h e  tra n s f er o f  s h a r e s  

s h o u l d  t h e y  s o  d e s ir e . Th i s  w o u l d  l e av e  t h e  s i t ua t idn m u c h  t h e  

s am e  a s  i t  w a s  i n  t h e  N e t h er l a n d s b e f o r e  t h e  1 9 7 1  a m e n d m e n t s �  name l y  

t h a t  o n e  C om p an i e s A c t b y  f l ex ib l e  e n o u gh t o  h a n d l e  a n y  s i z e  o f  

c on p an y .  

The P r ov in c e  o f  Man i t ob a  h a s  t ab l e d  a n ew C o m p a n i e s  Ac t 

i n  t h i s  s e s s io n  o f  t h e  L e g i s l a t ur e .  I h a v e  s p o ken t o  t h e  C l e rk o f  

t h e  L e g i s l a t u r e  A s s emb l y  a n d  h e  h a s p r o m i s e d t o  s en d  m e  a c o p y  o f  

t h e  A c t a n d  t h e  c omme n t a r y . I t  w i l l b e  i n t e r e s t ip g  t o  s e e  wh a t  

Man i t o b a  h a s  d on e  i n  r e g a r d  t o  t h e  p ub l i c  an d p r i v a t e  c om p a n y  s in c e  

n o  p r iv a t e  c o mp any p r o v i s i o n s  w e r e  av a i l a b l e  i n  Man i t ob a  u n t i l 1 9 64 .  

T h e r e  w i l l  b e  a f u r t h e r a d d en d um t o  t h i s  r e p o r t  a s  s o o n  a s  I g e t 

t h e  Ac t .  
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G E N E RAL D I S C U S S I O N  

I t  i s  s u g g e s t e d  t h a t  th e r e  a r e  t w o  f u n d amen t a l  d i s t in c t i o n s  

b e tw e e n  t h e  p ub l i c a n d  t h e  p r iva t e  c omp any , wh e th e r  t h e y  b e  c a l l e d  

t h a t o r  c a l l e d  o f f e r in g  o r  n o n - o f f er i n g , o r  r ep o r t in g  o r  n o n -r ep o r t in g  

c o mp an i e s . T h e  f i r s t  i s  wh e the r t h e  m a j o r i ty o f  t h e  s h a r eh o l d e r s 

a r e  a c t i ve ly e n g a g e d  i n  t h e  man a g emen t  o f  t h e  c omp a n y , and  t he 

s e c o n d  i s  t h e  s o ur c e  o f  t h e  c omp a n y ' s  c ap i t a l , i . e .  D o e s  th e c ap i t a l  

o f  t h e  c omp any c ome f r om t h o s e  wh o a r e  i nv o l v e d  i n  t h e  man a g eBen t 

o r  d o e s  i t  c ome f r om s h a r e h o l d e r s  wh o n ev e r  e xp e c t e d  t o  b e c o m e  p a r t  

o f , o r  t o  h av e  mu c h  s a y  in , t h e  man a g emen t o f  t h e  c omp any . I t  i s  a 

s imp l e  m a t t e r  t o  d i s t in q u i s h  b e t w e e n  a s m a l l p r iv a t e  c omp any h a v i n g  

t hr e e  s h a r e h o l d e r s  a l l  o f  who m  w o r k  a c t iv e l y  in t h e  b u s in e s s , a n d  

t h e  l a r g e  p ub l i c  c o rp o r a t io n  wh o s e  s t o c k  i s  l i s t e d  o n  t h e  e x c h an g e  

an d who s e  d i r e c t o r s  a n d man a g em e n t t o g e th e r  m a y  o wn t en ( 10 % )  p e r c en t  

o r  l e s s  o f  t h e  o u t s t an d in g  s h ar e s .  J u s t  wh e r e  t h e  d iv i d in g  l in e  

b e twe e n  t h e s e  t w o  e x t r em e s  s h o u l d  f a l l  i s  b o und t o  b e  an  c mp e r t c a l 

� e c i s i o n  i f  a d i s t in c t i on b e twe e n  t h e  two i s  t o  b e  ma d e  in  t h e  Ac t .  

I t  i s  in t er e s t in g  t o  n o t e  t h e  o th e r  f a c t o r s  wh i c h  h av e  b e en t ak e n  

i n t o  c o n s i d e r a t i o n  b y  v a r i o u s  j u r i s d i c t i o n s  s u ch a s  

1 .  A s t a t u t o r y n umb e r  o f  sha r eh o l d e r s .  

I t  i s  s u g g e s t e d  t h a t  t h i s  i s  m e r e l y  a p r a c t ic a l  a n d  e a s y  

m� t h o d  t o  d e t e r m i n e  wh e t h e r  t h e  s ha r e h o l d e r s a r e  a c t iv e  p a r t i c ip an t s  

o r  n o t .  J u s t wh e r e  t h e  n u mb e r  o f  f i f t y (50 ) c am e  f r o m  i n  t h e  E n g l i s h  

A c t s  o f  190 7  and 190 8  I h av e  b e e n  un ab l e  t o  d e t e r m i n e , b u t  i t  m u s t 

b e  r ememb e r e d  t h a t  th i s  wa s a p e r i o d  when t h e  E n g l i s h G en t l eme n ' s  

C l ub -.;.;ra s  a t  o n e  of its  zeniths and it �·muld b e  p e r f e c t ly p o s s i b l e  t o  

p u t  t o g e th e r  a f a i r l y  s ub s t an t i a l  v e n t u r e  invo l v i n g f o r t y t o  f i f t y 

p e o p l e  p r o v i d i n g  t h e  c ap i t a l  f o r i t  w i t h o u t  g o i n g  o u t  o f  L h e  cL o o  r s  

o f  t h e  c l ub an d o n  t o  t h e  s t r e e t .  In  p r e s en t  t im e s I s u g g e s t  t h a t  

t h i s  f i g u r e  i s  s ub j e c t  t o  a b u s e ,  t h a t  t h o s e  c om p an i e s  p r e s e n t l y 

in c o r p o r a t e d i n  Al b e r t a  h a v i n g  f i f t y ( 5 0 )  memb e r s ,  e x c lu s i v e  o f  

�mp l o y e e s , d o  h av e  a r e a l  d i s t in c t i o n  b e tw e e n  t h o s e  p r o v i d in g  t h e  

c a p i t a l  a n d  t h o s e  m a n a g i n g  t h e  b u s in e s s , a n d  s h o u l d  t h e r e f o r e  b e  

c l a s s e d  a s  p ub l i c  c o mp a n i e s  and  t h u s  c ome u n d e r t h e  s c r u t ir1 y  o f  

o ur p r e s en t  r e g u l a t o r y b o d i e s . 
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2 .  A r e s t r i c t i o n on  t h e  t r an s f e r r ab i l i t y o f  s h a r e s .  

O n c e  a g a in th i s  i s  a r e f l e c t i o n  o f  wh e t h e r  t h e  man a g e m e n t  

a r e  t h e  a c t u a l  owne r s  o f  t h e  b u s i n e s s .  S u c h  a p r o v i s i on s e r v e s t w o  

f un c t i on s : 

F ir s t l y , i f  t h e  s h ar e s  a r e  n o t  r e a d i l y  n e g o t i ab l e , t h e  

pub l i c  i s  un l ik e l y  t o  b uy t h em , an d s e c on d l y , i t  e n a b l e s  a s m a l l  

g r o up t o  c o n t r o l  t h e  memb e r s h ip o f  t h e  b u s in e s s  u n i t  i n  a mann e r  

s im i l a r  t o  t h a t  o f  a p a r t n e r s h ip . 

3 .  E c on om i c  s i z e , i r r e s p e c t iv e  o f  t h e  numb e r  o f  s h a r e h o l d e r s .  

T h e  t w o  c l a s s i c  e x am p l e s  i n  t he U n i t e d  S t a t e s  b e f o r e t he y  

w en t  p ub l i c w e r e  t h e  F o r d  Mo t o r  C omp any a n d  C amp b e l l  S o up . I n  

C a n ad a  t h e  c l a s s i c  e x am p l e  i s  t h e  T .  E a t o n  C om p any . Th e s e  a r e  

acknowl e ge d  e c o n om i c g i an t s  b u t  wh e th e r  s u c h  a f a c t o r  s h o u l d b e  t aken 

in t o  c o n s i d e r a t i o n  so  t h a t  t h e  e x em p t i o n s  o r  p r iv i l e g e s  g r an t e d  b y  

t h e  s t u t u t e s  t o  a p r iv a t e  c om p any , s h o u l d  n o t a p p l y s imp l y  b e c au s e  

o f  th e i r e c on o m i c  s i z e , s e em s  t o  me t o  b e  a m a t t e r  o f  p o l i t i c a l 

o r  emo t io n a l  o u t l o o k .  I d o  n o t  know wha t  p u r p o s e  o r  g o o d  i s  s e rv e d 

in re q u i r i n g  p r iv a t e  c omp an i e s  w h o  h av e  b e e n  v e r y  s u c c e s s f ul an d 

h a v e  a c h i ev e d a c e r t a in e c on om i c  s i z e  t o  f i l e  t h e i r  a nnua l f in an c i a l  

s t a t emen t s  o r  t o  c om p l y  w i t h  t h e  o t h er r e gu l a t o r y  s t a t u t e s  d e s i gn e d  

t o  p r o t e c t  t h e  s ma l l  inve s t o r  s h a r e h o l d e r . 

4 .  Numb e r  o f  e mp l o y e e s . 

Wh i l e  t h i s  w i l l  o f t en b e  a p a r a l l e l  t e s t t o  f a c t o r  n u mb e r  

3 i t  may n o t a lw a y s  b e  s o . T h e  e mp l o y e e s  h o we v e r  d o  h av e  a i n t e r e s t  

in t h e  f inan c i a l  c o n d i t i on a n d  mana g em e n t o f  t h e  c om p a n y  a n d t h e  

c o mmun i t y  w i l l  un d o ub t e d l y  s u f f e r wh e n  a c o mp an y  e m p l o y in g  a l a r ge 

n umb e r  o f  p e o p l e  c e a s e s  t o  f un c t ion . Any t h i n g  t h a t c an b e  d o n e t o  

p r e ven t t h e  b u s in e s s  f a i l ur e  o f  a l a r g e  emp l o ye r  w i l l  b e  o f  b e n e f i t 

t o  t h e  c ommun i t y an d in  t h e  l o n g  r un t o  t h e  r ema i n d e r  o f  t h e  b u s in e s s  

s e c t o r  a s  a wh o l e .  

T h e  l a r g e  N o r t h Ame r i c an p ub l i c c om p a n y  r e p r e s en t s  a 

p o o l in g  o f  c ap i t a l  in t h e  f o rm o f  s h a r e s  o r  c e r t i f i c a t e s  o f  in d e b t e dn e s s  

n e c e s s ar y  t o  imp l eme n t  an d c a r r y  o n  p r o j e c t s  r e q u i r in g  m o r e  c a p i t a l  

t h an c an b e  r a i s e d  b y  any sma l l  g r o up o f  b u s in e s s m e n . In t h e o r y  

t h e  s h a r e h o l d e r s o f  s u c h  a c om p any i n  N o r t h Am e r i c a  c a n c o n t r o l  t h e  

. / L 0 7 . 
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c omp any ' s  p o l i c y , a n d  i t s  e f f i c i en c y ,  b y  me an s o f  t h e  e l e c t i o n  o f  

i t s  d ir e c t o r s ; in  p r a c t i c e  t h i s has p r ov e d  mo r e  i l l u s i on t h a n  f a c t . 

T h e  t en d e n c y  h a s  b e en a s  p o in t e d  o u t  b y  B e r l e  and  M e a n s  f o r  t h e  

e x e c u t iv e  man a g emen t o f  a l a r g e p ub l i c  c o mp a n y  t o  e s c a p e f r o m  a n y  

e f f e c t iv e  c o n t r o l  a t  a l l . I f  t h e y  w e r e  h o p e l e s s ly i n c o mpe t e n t a s  

w e r e  t h e  man a g emen t o f  C o w l e s  C ommun i c a t i o n s  I n c . ( a s  d e s c r i b e d  i n  

" D iv o r c e  C o r p o r a t e  S t y l e " )  o r  t h e  P en n  C e n t r a l  R a i lvJ a y  ( a s d e s c r ib e d  

i n  n Th e  Hr e c k  o f  t h e  P enn C e n t r a l " ) t h e r e  w a s  l i t t l e  t h a t t h e  s h a r e ho l d e r s  

c o u l d  d o  un t i l  i t  wa s t o o  l a t e . I t  i s  a t r u i s m  t h a t  t h e  mo r e  w i d e l y  

d i s p e r s e d  t h e  s t o ck t h e  mo r e  p ow e r f u l  t h e  in t e rn al m an a g em e n t w i l l  b e  

a n d  t h e  s ma l l e r amo un t o f  v o t in g  s t o c k  i t  w i l l  r e qu i r e  t o  ma in t a in 

i t s  c o n t r o l . T h e  c on c ep t  t h e r e f o r e  o f  a b a l an c e  o f  p ow e r  b e tw e en 

thr e e  ( 3 )  o r gan s o f  t h e  c om p a n y , name l y , t h e  s h a r e h o l d e r s , t h e  d i r e c t o r s ,  

a n d  m an a g em e n t ,  h a s  s imp l y  n o t  b e en v e r y  e f f e c t iv e  i n  N o r t h Ame r i c a 

b e c au s e  man a g em e n t  a n d  t h e  d i r e c t o r s  b e c am e  o n e . 

D i f f e r e n t  j u r i s d i c t i o n s  h a v e  a t t emp t e d  t o  r e i n s t a t e  s ome 

f o rm o f  b a l a n c e  o f  p ower by d i f f e r e n t  me t h o d s . I n  N o r th Am e r i c a  

t h e  c ommo n l y  a c c ep t e d me t h o d  h a s  b e en o u t s i d e  r e gu l a t i o n s b y  t h e  s t a t e  

i n  t h e  f o rm o f  s e c u r i t y  r e gu l a t i o n s , Ac t s  a n d  c ommi s s io n s .  I t  h a s  

o n ly b e en i n  t h e  1 9 7 0 ' s  t h a t  any o t h e r  s t a t u t o r y  a t t emp t h a s  b e e n  

ma d e  t o  d iv o r c e  t h e  un i o n  b e t w e e n  man a g e me n t  a n d  t h e  d i r e c t o r s . T h i s  

f i r s t  o c c u r e d  i n  t h e  O . B . C . A .  w i t h  s t a t u t o ry p r o v i s i o n s  r e ga r d in g  a n  

a ud i t  c o mm i t t e e , two  o f  w h o m  mus t b e  d i r e c t o r s  o f  t h e  c o m p an y  an d mu s t  

n o t b e  p a r t  o f  man a g eme n t . Th e s e  p r o v i s i o n s h a v e  n o w  b e e n f o l l ow e d  

i n  B . C . C . A .  t h e  C . B . C . A . , t h e  p r o p o s e d  S a s k a t c h ewan A c t ,  a n d  t h e  

p r o p o s e d  Man i t o b a  A c t . Gen e r a l l y  E ur o p e an j ur i s d i c t i o n s  h a v e  t ak e n  

a d i f f e r e n t  t a c k  a n d  h a v e  d iv o r c e d  man a g eme n t  f r om t h e  d i r e c t o r s  

b y  m e a n s  o f  t h e  two - t i e r b o a r d  a n d  p r o h ib i t i n g  man a ge m e n t f ro m  s i t t in g  

o n  t h e  s up e rv i s o r y  b o a r d . Th o s e  c o un t r i e s  wh i c h  h a v e  a d op t e d  t h i s  

t e c hn i q u e  h a v e  g o n e  o n e  s t e p f ur t he r  a n d  a c kn owl e d g e d  t h a t  t h e  

emp l o ye e s  o f  t h e  c omp any d o  have a in t e r e s t  i n  i t s  w e l f a r e  b y  d em an d i n g  

w o r k e r  r e p r e s en t a t i o n o n  t h e  s up e rv i s o r y  b o ar d .  T h e  t w o  m a v e r i ck s , 

who in c i d en t a l l y d o  h av e  t h e  wo r s t  r e c o r d  in Eu r o p e  f o r  d ay s  l o s t  

t h r o u gh s t r ik e  a c t i o n , a r e  En g l an d , w i t h  who s e  p r o v i s i o n s  we a r e  

f am i l a r , a n d  I t a l y  wh i c h  h a s  a d o p t e d  a un i q u e  me t h o d  i n  i t s  u s e  o f  

t h e  b o a r d  o f  a u d i t o r s . 

. . •  / 10 8  
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T h e  I c a o b u c c i  R e p o r t  mak e s  f i f t e en ( 1 5 ) r e c o mmen d a t i o n s  

w i t h r e g a r d  t o  t h e  p r iv a t e  ( c l o s e l y- h e l d )  c omp an y . T h e y  o c c u r  

o n  p a g e s  7 6  t o  80 wh i c h  a r e  r e p r o d u c e d  a s  t h e  f o l l o w in g p a g e s  

i n  th i s  p a p e r . D e a l in g  w i t h  t h e s e  r e c o mmeP i a t i o n s  o n e  b y  o n e  

w i l l  h i gh l i gh t  mo s t  o f  t h e  p r ob l em s  i n  th i s  a r e a . 
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7. Recommendations: 

hnere special provisions are adopted to regulate closely-helu 

corporations, it is necessary to define what constitutes a closely-held 

corporation. An alternative approach, that of Federal Bill C-29 is to 

avoid any general definition, but distinguish among different sorts of 

corporations for different purposes throughout the Act. This pragmatic 

flexibility has advantages, but we feel a case can be made for a general 

distinction between the·closely-held and widely-held corporation. The 

most important advantage of this approach is that it ensures that special 

provision can be made to meet the distinct needs of these very different 

forms of business organization. 

� 

(a) We recommend that a definition of the closely-held corporation 

include the following elements:
43 

(i) limitation on the number of shareholders to not more 

than fifteen; 

(ii) restriction on the transfer of shares; 

(iii) prohibition against the public-offering of securities; 

(iv) prohibition against direct or indirect mmership by a 

public corporation of securities which materially 

affect the control of the closely-held corporation. 

These provisions are designed to ensure the$private or closely-held nature 

of the corporation and the unity of management and mmership which are 

basic to it. 

(b) We further recommend that where for some technical reason a cor

poration does not meet each of the above conditions, it be able to app�y to 

the Registrar for designation as a closely-held corporation on such terms 

as the Registrar thinks appropriate. 

43. See Iacobucci and Johnston, supra, n. 1, at 130. 
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(c) We further recommend that where a corporation involuntarily 

ceases to meet the criteria for closely-held corporation status, procedures 

be provided to prevent its loss of status where appropriate.
44 

(d) l'le further recommend that provision be made for cprperations 

to convert volnntarily from closely-held to widely-held status and vice 

versa. Since this is a fundamental change� a high majority shareholder 

vote should be required to authorize it, and dissenting shareholders 

d b . . 1 . h 
45 shoul e g1ven appra1sa r1g ts. 

(e) We further recommend that where a corporation acts as a closely

held corporation unlawfully, it cease to be entitle§ to the special 

privileges or powers conferred upon such corporations. We also recommend 
� 

that it be an offence to act unlawfully as a closely-held corporation and 

that any director, officer or shareholder who has knowingly caused a 

corporation to act unlawfully as a closely-held corporation also be 

liable to an offence.
46 

(f) We further recor:rrnend that the statutory framewor]\ provide as 

much assistance to the incorporators of the closely-held corporation as 

possible. Specifically, we recommend that as appendices to the corpora

tions statute, sample incorporating documents and articles, designed 

specifically for closely-held corporations, be provided. These would 

serve as a checklist for incorporators of the kinds of planning devices 

open to them and would help diminish the expense rurd time required for 
. . 47 1nco:..r:orat1on. 

44. See s. 348 of the DelaHare General Corporations Law in Folk, supra, 
n. 31. 

45. See Iacobucci and Johnston, supra, n.l, at 131. For a discussion of 
appraisal rights generally, see chapter 7, Shareholders,yinfra. 

46. Ibid., p. 130 . 

.!.7. Ibid., p. 132. 
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(g) We further recommend that, as in the British Columbia and 
Ontario Acts and the Federal Bill: the one-person corporation be recog
nized. and written resolutions signed by all the shareholders be acceptable 
as a means of complying with shareholder meeting requirements. 

(h) We further recommend that, as in the Ontario Business Corporations 

Act� a closely-held corporation be enabled,�to redeem special shares within 
a year of the time when a holder of such shares dies or leaves the cor
porationvs employ. 

{i) We further recommend that, as in Federal Bill C-29 a corporation 
be expressly authorized to establish in its incorpor�ting documents a pre
emptive right on the issue of shares so that whenever new shares are 

1:: 

issued by the corporation, existing shareholders have. a right of first 
refusal in proportion to their current shareholdings. Alternatively, as 
in the British Columbia Act, pre-emptive rights could be made mandatory 
for closely-held corporations, or, as in section 5 .05 of the Draft Act 
\oThich preceded Bill C-29, made applicable to all corporations unless their 
incoporating documents provide othen�ise. The relative merits of these 
approaches are discussed below in chapter 7, Shareholders. 

(j) We further recommend that, as in Federal Bill C-29, u nanimous 
' 

shareholder agreements which restrict the discretion of directors be' 
validated with respect to closely-held corporations. Consideration should 
also be given to the Delaware approach \'ihich provides that such agreements 

are eifective if entered into by shareholders holding a majority of 
the outstanding voting shares. We prefE:r the Federal Bill requirement of 
unanimity on the grounds that the established corporate decision-making 
process should not be abrogated Ui1.less all the shareholders agree. �·:e 

feel that shareholders should be able to rely on the fact that the 
directors will manage the affairs and business of the corporation unless 
their discretion is fettered by unanimous shareholder agreement . In other 

words, if the corporation is to 9perate in any sense like a partnership, 

there should be unanimous agreement among "the partners". i'ie further recommend 
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that the effect of a unanimous shareholder agreement be to relieve the 

directors of, and impose upon the shareholders who are parties to the 

agreement, the duties and liabilities of directors to the extent that the 

discretion or powers of the directors are controlled by the agreernent.
48 

(k) We further recommend that, as in section 351 of the Delaware 

statute; direct shareholder management of the closely-held corporation be 

authorized, if provided for in the corporation's incorporating documents. 

Where the directors and shareholders are essentially the same people, it 

makes sense to eliminate the formalities of holding both directors' and 

shareholders' meetings. hnere direct shareholder management is adopted, 

. the statute should provide that the shareholders assume the same duties 

and liabilities as are imposed upon directors. 

. b 

(1) We further recommend that, as in section 354 of the Delaware 

legislation, it be provided that no shareholder agreement or provision in 

corporate documents is invalid on the ground that it is an attempt to 

treat the corporation as a partnership.· 

(m) We further recorrnnend that provision be made for the settlement 

of disputes and resolution of deadlocks in the closely-held corporation. 

Consideration should be given to the provisions in the Delaware statute,. 

outlined above, with respect to appointment of a custodian or provisional 

director. Alternatively, consideration should be given to providing that 

if the directors are deadlocked, they must submit the matter to the 

shareholders, and if the shareholders cannot agree on . .a course of action, 

an arbitrator be appointed, provided that either the incorporating documents 

authorize arbitration or a specified majority of the shareholders agree 

by resolution to the use of arbitration. In this case, the statute .would 

specify the procedures for selecting the arbitrator (or board of arbitra-

t. ) d f 
. . 

d l'b 
. . 49 1on an or govern1ng 1ts e 1 erat1ons. 

48. For a further discussion of shareholder agreements, see chapter 7, 
Shareholders, section C.3.b., "Unanimous Shareholder Agreements". 
See also chapter 8, Directors, section A.2., "The Directors' Power 

to r-Ianagen. 

49. Ibid., at 134. 
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(n) We further recommend that legislative authorization be given 

to include in the incorporating doclliuents a provision enabling a share

holder to �equire the closely-held corporation to purchase his shares. 

Such a purchase would be subject to the general requirements that the 

corporation has surplus funds available and the purchase is bona fide and 

in the best interests of the corporation .. As Professms Iacobucci and 

Johnston point out3 

nsuch a provision would allow the orderly termination 
of a shareholdert-s interest in the corporation. It 
would also serve as a method of dispute settlement in 
a case where� for example� a minority shareholder 
disagrees with the majority shareholders but has no 
practical way of selling his shares because of the 
limited market for them."SO 

:!': 

(o) We further recommend that consideration be given to providing, as 

in section 355 of the Delaware statute, that where the incorporating docu

ments so provide, any shareholder have the right to obtain an or�er for 

the dissolution of the closely-held corporation. Though this provision 

emphasizes the affinity between the closely-held corporation and a partner

shipJ it is not without disadvantages. It is a drastic remedy which 

affects not only shareholders but employees, creditors, and perhaps the 

wider community. It may be that a unilateral right to dissolve the 

corporation should not be conferred in the absence of some mechanism for 

considering the interests of all \·:ho are affected. 
51 

Jt should be noted that recorr�nendations with respect to specific dis

tinctions made between closely-held and widely-held corporations will be 

found throughout this Report. 

SO. Ibid., at 1 35. For a further discussion of shareholder appraisal 
rights, see chapter 7, section C.3.d.iii, "Appraisal Right". 

51. Ibid.1 at 135-6. 
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RECOMMENDATION A 

One of the thorniest problems, should we elect to main tain a 

distinction between private and public companies, is the problem of 

definition. This recommendation is the definition which curren tly 

exists in the present Alberta Act with two changes. The first sets 

the maximum limit of shareholders at fifteen (15) rather than fifty (50) 

and item (iv) is an attempt to get over the abuses that occured in 

the United Kingdom where public companies skirted the law through 

the incorporation of wholly owned private subsidiaries. 

CO!•iHENT 

Providing recommendations B and C are followed I would 

agree with this definition. 

RECONHENDATION B 

It is suggested that this recommendation really applies 

to the number of shareholders and I would agree with this recommendation 

providing that it was limited to the number of shareholders only. 

RECOMMENDATION C. 

This recommendation could apply to any of the four (4) 

criteria of a private company but the company should be given a 

specific period of time, such as six (6) months, in which to correct 

the abuse. 

RECONMENDATION D. 

This really is three (3) recommendations each of which I 

will deal with separately. 

l. Conversion. It seems to me self evident that a private 

co�pany should be given the ability to convert to public and vice 

VE:rsa. 

2. It is a fundamental change to the shareholder's righ t 

when a public company coverts to a private company since negotiab ility 

... I 11 o 
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of his interest is suddenly remoyed1 �nd in such case this should 

be classed as a fundamental change and dissenting shareholders given 

appraisal rights, but, 

3. It is not necessarily ture that the shareholderrs rights 

are going to be that badly effected upon convertion from a private 

company to a public company since upon conversion his share becomes 

aegotiable. It is however true that the company may convert to a 

public company without becoming listed on the stock exchange and 

negotiability may become illusory. Where, therefore, it is proposed 

that not only will the company be converted but that an attempt will 

be made to list shares on a recognized stock exchange I do not think 

an appraisal right should be given. If however it is not proposed 

to list the shares on an exchange, or the shares are not listed on 

an exchange within a certain period of time, then the dissenting 

shareholders should be given appraisal rights. 

NOTE 1 

The application of the Act to the existing private company 

is not dealt with in Professor Iacobucci's �ecommendations and 

this seems as good a place as amy to deal with it since Items numbered 

(i) and (iv) of recommendation A may effect a good number of existing 

private companies. Item (iv) has already been dealt with in that 

this would not be a permissable application to the tribunal for 

designation as a closely-held corporation but un questionably item 

number (i) is one that should be left to the discretion of the 

tribunal. In the event that the tribunal demanded conversion to a 

public company I would not grant an appraisal right to a dissenting 

shareholder. 

RECOMMENDATION E. 

Generally I have no objection to this recommendation 

although I am surprised that a liability would fall on a shareholder 

as well as a director and officer unless there was a unamious 

shareholder agreement dispensing with the func tions of the directors. 

RECOMMENDATION F. 

As has been pointed out elsewhere in this paper djfferent 

... I 111 
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jurisdictions do provide a Table A dealing with the Articles for 

a public company, and a Table B dealing with the Articles for a 

private company. This is not a monumental job and I therefore agree 

with this recommenddtion. 

RECOMMENDATION G. 

This recommendation has already been made. 

RECOHMENDATION H. 

Primarily this would depend on whether we use the techn�que 

in the O. B. C . A. defining the common share and special share. It could 

equally be handled in provisions regarding the purchase by a company 

of its own shares. 

RECOMMENDATION I. 

Committee discussed the preemptive rights over one year 

ago and were of the opinion that the preemptive right should not apply 

to a public company. There was however considerable support in the 

committee for a preemptive right to apply in the case of a private 

company and three possibilities were discussed: 

1. 
2. 

otherwise. 

3. 

A mandatory preemptive right. 

A preemptive right unless the articles of the company s tated 

A statutory permission to enable a preemptiv� right to be 

inserted in the articles. 

Traditionally, in Alberta companies, the right to allot 

authorized but unissued shares, lies with the directors of a company, 

under the provisions of Table A and under the provisions of most of 

the articles of association that any of the members of the committee 

had seen at that time. Particularly in view of cutting down the number 

of members in the definition of a private company, the private company 

would approach much more closely ''incorporated partnership1' and it 
would seem that one of the above three provisions should be made statutoJ 

It was the feeling of the committee at that the time that if t11iS 
were a mandatory re quirement, which coul d only be waived by unanimous 

... /J 12 
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consent of the existing shareholders, this would give an individual 

dissenting shareholder an unreasonable veto power. I am inclined 

to agree with this and my recommendation would be the second of 

the three alternatives. 

RECOMMENDATION J. 

I do not imagine there will be much dispute concerning 

this recommendation providing that the shareholders agreement is 

an unanimous shareholders agreement. I can see no reason why the 

shareholders of a small private company, if unanimous, should not 
take over the management of the company and dispense with directors 

entirely, providing that if they do so they are bound by the same 

obligations and liabilites as the directors would have been. 

RECOMMENDATION K. 

This has been discussed in recommendation J. 

RECOMMENDATION L. 

I can not see the point in this recommendation since it 

is not a concept that has ever been given any weight in our law. 

The philosophy enunciated in Jackson vs Hooper .has never, to the 

best of my knowledge, been enunciated by any English or Canadian 

Court. 

RECOMMENDATION M, N AND 0. 

All of these recommendations deal fundamentally with 

trying to give the shareholder in a private company the same rights 

as a partner in a partnership, the most basic of which is the right 

to terminate the relationship. In a public company the shareholder 

has no difficulty in this respect since he can always sell his shares 

if the stock is listed or is traded on a over the counter market. 

There maybe some problems with companies that do not comply with tl1c 

definition of a private company and are not so traded. This is one 

• . .  /11 3 
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insistence where perhaps a different criteria should be used so 

that the remedy of the shareholder depended on whether there was 

a market for the stock or not, but I suggest that this matter be 

left until we deal with shareholder's remedies. 

CONCLUS IONS: 

I. The distinct types of companies. 

I I. The problems of each and criteria for reform. 

I I I. The problems of definition. 

IV. The various sections in the Act which will be affected 

by the distinction. 

I. THE DISTINCT TYPES OF COMPANIES. 

It is submitted that there are really three distinct 

types of company: 

1. The small corporate endeavour in which all of the sharehold er: 

are active participants, what is known in the U. S. A. as the 

"incorporated partnership". 

2. The corporate entity in which all of the shareholders do 

not participate in the management but where the shares or securities 

of the company are not traded on an exchange or through an over-the

counter market. 

3. The public company whose shares are traded on an exchange 

or through an over-the-counter market. 

I I. THE P ROBLEMS OF EACH AND THE CRITER IA FOR REFORM. 

1. The incorporated partnership does confir limited liabilit � � 

on the shareholders and does provide for perpetual succession, but 

.. . /114 
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it presents the participants with another set of problems, namely: 

(a) The shareholder, unlike a partner in a partnership, has 

a very limited right to dissolve the business entity. 

(b) Because his right to dissolve is the only right he has 

at present in Alberta, and because the Courts have refused to exercise 

this right except in the case of dead-lock situation, he can become 

the victim of a freeze-out. 

(c) If he is unhappy with the situation there is no market 

or usually only a very limited market amongst the remaining shareholder� 

in which he can sell his shares. 

(d) Since a great number of Alberta private companies are 

incorporated and operated by people unsophisticated in the law, 

they are unaware of the formal complexities of company law and 

may in many incidents suffer because of this. 

The basic criteria for reform in the area of the incorporated 

partnership or private company would therefore seem to be as follows: 

(a) An exp�nded remedy granted to a minority shareholder who 

is being oppressed. 

(b) Provision for a shareholders agreement under the terms of 

which the company may be run on a very informal basis without the 

necessity of directors meetings, providing that the liabilities 

normally associated with directors become the liabilities of the 

shareholders. 

(c) Some statutory provision regarding the pre-emptivc right, 

so that such a right exists unless the memorandum of association 

specifically provides otherwise. 

. .. /115 
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(d) This is a somewhat revolutionary thought but if the 

minority shareholder is going to be given expanded rights perhaps 

some similar rights should be given to the majority in order to 

enable them to deal with a recalcittatit � minority shareholder. 

2 . The shareholder in the public company whose shares are 

not traded on a stock exchange or through an over-the-counter market 

seems to have the worst of both worlds in that he: 

(a) Probably has little control over management. 

(b) He too can be frozen-out and receive little return on his 

investment ·in shares because of salaries paid to management. 

(c) He has not much, if any, greater market for his shares 

than the shareholder in the private company. 

(d) There are usually too many shareholders for a unanimous 

shareholders agreement. 

(e) The company is subject to little or no regulatory control. 

The basic criteria for reform would therefore seem to be: 

(a) Subject such companies to the regulatory control of the 

securities commission. 

(b) Provide the shareholder with expanded rights such as 

an appraisal right in the event of oppression, a righ t to demand an 
• 

t" . 
l"b 1 f . . . d" \�... . . lnves 1gat1on, an a more 1 era means o ma1nta1n1ng a 1re<et1ve actlon .. 

(c) To see if there can be some additional control on management 

such as an audit committee. 

3. The shareholder of a public company, whose stock is traded 

on an exchange or through an over-the-counter market, under present 

Alberta law, has one main remedy, namely he may sell his shares. His 
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right to influence management by the election of directors, unless 

he controls a large block of stock, is more illusion than fact. 

The absence of a board of directors that is independent of management 

removes one of the counter-weights in any balance of power. 

factors have improved his position in fairly recent years. 

Three 

Firstly, 

the securities legislation, secondly, the rules and regulations of 

the various stock exchanges in Canada, and thirdly, the search light 

of full disclosure. Over-the-counter stocks are usually traded through 

one marke t-maker brokerage house that hopes to be able to get the 

stock listed on an exchange in the future, so with few exceptions 

such brokerage houses do comply with the exchange rules as thfough 

the stock were already listed. 

The criteria for reform therefore really is nothing more 

than what will reduce fraud in market manipulation or in some other 
f!.t> H. tJ ,-ro rn: 41 Ct!' 

manner, and anything that will increase c�nfiden&e b� management. 

If, as I believe, an independent and different outlook will increase 

h e-,11.,��",1./e.rf."/- h . . d" d" t e c&n�l en� 1n management, t en provls lons regar lng an au lt 

committee would be desirable. 

Ill. THE PROBLEM O F  DEFINITION. 

I had prepared a definition of each of these three kinds 

of companies, but when I started to work through the Act as to the 

different applications of various provisions for each I found that 

there were very few distinctions between numbers 2 and number 3. 
My recommendation therefore is that the distinction between public 

and private company be retained, but as will be seen some additional 

qualifications are used when an attempt is made to distinguish between 

the public company whose stock is traded and the one whose is not. 

My proposed definition for a private company and a public 

company are as follows: 

(a ) 

" Private Company" means a company that by its memorandum� 

restricts in some manner the right to transfer any of its 

shares. 
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(b) 

(c) 

company. 

IV. 

(A) 

1. 

117. 

Limits the number of its shareholders, whether registered 

or beneficial, to no more than fifteen (15) (exclusive 

of persons who are in employment of the company and person 

wh� having been formerly in the employment of the company, 

became shareholders while in such employment.) 

Prohibits any invitation to the public to subscribe for 

or acquire any of the securities of the company 

Is not a subsidiary of a public company. 

"Public Company" means a company that is not a private 

THE VARIOUS SECTIONS IN THE ACT WHICH WILL BE AFFECTED 

BY THE DISTINCTION. 

Matters arising from definiton. 

The number of shareholders. Fifteen (15) shareholders 

is the number recommended by Professor Iacobucci. Frankly I am not 

sure where this limit should be and perhaps it should be twenty ( 20) 

to match the present practice of the Alberta Securities Commission 

with regard to commerical syndicates under the Securities Act. In 

any event whether it is 15 or 20 the Act should also provide: 

(i) A method of conversion to a public company or a method 

of conversion from a public company to a private company. 

(ii) A reasonable time granted to the company to recitify an 

inadvertent breach of the provision. 

(iii) A discretion vested in the tribunal so that the company 

may still be classed as a private company even though the number 

of shareholders does exceed the statutory limit. 
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While we have spoken of the maximum number in the 

definition it is clear that the minimum number would be one (1) 

and that special provision will have to be made for the single 

shareholder meeting as discussed earlier in this paper. 

2. Restriction on transfer of shares. The definition 

does not prohibit a public company from having such a restriction 

but the various stock exchange rules do. Provision therefore should 

be made for "constrained share " which may be necessary to comply ·with 

government regulations such as the Air Transport Committee, the 

Canadian Radio and Television Committee or provincial legislation 

which may demand restriction regarding citizenship or residence. 

3. Prohibition against public offering of securities. This 

will occur through-out the remainder of this part of the paper. 

4. Prohibition regarding subsidiary of a public company. 

In this regard I think the European law which we have mentioned 

throughout this paper may be of some assistance particularly the 

provisions regarding groups of companies and the provisions of 

"control agreements". 

(B)· Other aspects of the Act. 

1. The number of Directors. If we wish to �t�pose an 

audit committee on public companies then I suggest the minimum number 

of directors for a public comrany be three (3), and the minimum 

number for a private company be one (1). 

2. Conflict of interest situations amongst the directors. In th1 

incorporated partnership which constitutes approximately 90% of 

the Alberta companies incorporated under Alberta Law, some saving 

provision must be made for the conflict of interest situation since 

it will constantly arise, and providing full disclosure is made, 

and the only time that a director gets a vote is if his vote is necessar 

to constitute a quorum. 
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3. Election of directors. The Act should make provision 

for cumulative voting for either public or private companies should 

the memorandum so provide. 

4. Removal of directors. I would prefer not to make any 

recommendations in this regard at the present time but wait until 

we have our paper on directors. 

5. Alternate directors. Once again I would prefer to wait 

until we have done our paper on directors. 

6. Trust indentures. These provisions should not apply to 

a private company. 

7 .  Insider trading. This really is a two-pronged matter 

involving firstly disclosu re, and secondly liability. While my 

view may change after we have done a paper on insider trading, my 

present opinion is that neither aspect should apply to the private 

company. 

8 . Proxy solicitation. This would only apply to the pubJ.ic 

company. 

9. Take-over bid. This would only apply to the public 

company. 

10. Access to records. In part this will depend on whether 

we adopt the British Columbia attitude and have most of the records 

of the company at the company•s registered office rather than filed 

at a Companies Branch. A part from this I am tentatively in favour 

of permitting shareholders in a private company to examine everything 

they can examine now plus minutes of directors meetings. 

11. Definition of special resolution. It might be considered 

that there be a different standard for public company and private 

company. In a public company the two-thirds majority as is required 
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in most of the other Canadian Acts, but in a private company, more 

in lin� with a partnership re quirement, this could be raised to 

seventy-five (75%) percent. 

12. Pre-emptive right. Generally I think this should prevail 

in the private company unless the memorandum provides otherwise, and 
4P��t I suggest that it might �cra±if' to the public company whose shares 

are not listed on an exchange or traded through an over-the-counter 

market. 

13. 

(a) 

Audit and Auditors. 

Qualifications of Auditors. The qualifications for Auditors 

could be relaxed with regard to private companies. 

(b) The necessity for an audit. I think this could be waived 

by the private company providing that all of the shareholders agreed 

to do so, but any shareholder should have the right to demand an 

audit. 

(c) The Audit Committee. It is my recommendation that this 

be necessary in a public company. 

(d) Filing of financial statements. If not filed the financial 

statements should certainly be available to the public .f'�>V-.� IJIJrHtt: t!o. 
ev-r JJcr t--,1; � Jtl..111�r,-t, �. 

(e) The contents. My first impression is that if you are going 

to have financial statements they might as well be thorough whether 

the company is public or private but I would like to reserve my final 

decision on this until we have had discussions with the Alberta 

Institute of Chartered Accountants since we may be imposing a 

considerable additional cost on private companies. 

14. Fundamental change. Once again my views are not fixed 

on this until we have done a paper in this regard, but, it would 

seem to me that in this case the shareholder in a private company 

and the shareholder in a company whose stock i� no t traded on a market 

are very much in the same position, whereas the shareholder in a 
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public company can always sell his shares. 

15. Shareholders remedies. There seem to me to be four aspects 

to this topic. 

(a) The right to dissolve. A shareholders right to dissolve 

should be subject to approval of the tribunal, or unanimous approval 

of the shareholders in a private company. 

(b) Apprasial rights1here again I would class the public 

company whose stock is not traded with the private company and 

grant the apprasial right to the shareholder in a private company 

and to a shareholder in a company whose stock is not traded. 

(c) Derivative action at the present time I can see no 

difference in the shareholders remedy in either case. 

(d) Deadlock in the small private company. This should be 

the subject of a paper. 

/�. P<Jfl.et+lr'>n ?.1\1 4 C'c:1 "t •T<{ o�.r.�.v S"w.!-�fiS" - AJo tltctt""l�.ltuJct;:; 

SOME NE GATIVE COMMENTS. 

1. I do not think that economic size by itself is of any 

importance in distinguishing between the kinds of companies. 

2. I am not wedded to the idea that a shareholder of a 

private company should have all the rights of a partner in a 

partnership. Providing his treatment as a minority shareholder is 

neither unjust nor ine quitable then I can see no reason to give him 

a right to either terminate the relationship by d issolving the 

company or compelling his fellow shareholders, or the company, to 

purchase his shares. 

3. I am of two minds as to whether the number of employees 

should constitute a part of the definition of a private company . 

. . . /122. 



122. 

If it should I really don't know what figure we should usr as the 

maximum number of employees that a private company may have 
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THE Ol:l'05lTS Ri::GUlATION ACT 

CHAPTER 103 

1.. 'This Act may be cited as The Depos-its Regulation 
[1864, c. 21, s. 1] A. et. 

2. In this Act, 

(a) "advertisement" includes any form of advertising 
in any media or any act, conduct, communication or 
negotiation or .any display, writing or statement 
made, done, issued or published to members of the 
public or in a public place; 

(b) "Commission" means the Alberta Securities Corn-

(c) 
mission ; 
�'deposit" means a loan of money at interest or at a 
discount or repayable at a premium in money or 
otherwise but does not include a loan of money to 
any corporation in connection with the issue and 
sale of its bonds, debentures, notes or other written 
evidences of indebtedness; 

(d) "members of the public" means any section or seg
ment of the public without regard to the numbers 
thereof; 

(f) 

"short term securities" means bonds, debentures or 
other evidences of indebtedness maturing within 
180 days from the date of acquisition thereof and 
authorized for trustee investment under section 
5 o.f The T1·ustee Act; 

"solicitation of deposits" means any adve rtisement 
calculated directly or indirectly to lead to or induce 
the deposit of money or the inve stment of money on 
deposit by members of the public, and any reference 
to soliciting deposits shall be construed accordingly. 

[1964, c. 21, s. 2] 

3. 'I'his Act does not apply to 

{a) a chartered bank, or 

(b) a trust company to which The Tru.st Companies 
.:let applies, or 

(c) a credit union to which The Credit Union Act 
applies, or 

(d) an issuer within the meaning of The Investment 
Contracts Act, or 
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DEPOSITS REGULATION 

(c) an association within the meaning of 'The Co
opemtive Associations Act, or 

(f) a :post office savings bank cstal>lished un<lcr the · 
Post Office Act (Canada), or 

(g) a treasury branch, or 

(h) an insurer to which The Alberta In.surance Act 
applies, or 

(i) any person or class of persons exempted by the 
;regulations. [196t1, c. 21, s. 3] 

4. No person shall solicit deposits in �my manner t1w.t is 
false, misleading, deceptive or likely to create an erroneous 
impression. [1!)6,1, c. 21, s. tl] 

5. (1) Ko advertisement soliciting deposit::\ shall bemm1c, 
done, jssued or published in any manner ·without such ad
vertisement first having been submil;ted to the Commission 
for its review and certific.:'1tion as complying ·with the 
provisions of this Act and the rcgulatiom, and no advertise
ment shall be made, done, issued or published without such 
certification. 

(2) Any person who, in t1w ordinary course of busine;;s, 
makes, issues or publislws an advertisement goliciting de
posits on the order or direction of another person, the mak
ing, issue or publication of Vi'hich by such other person con
stitutes an offence under this Act, is not guilty of guch 
offence if the matter or material contained in such adver
tisement was not devised or selected bJr such person or under 
his direction or control. [19G4, c.. 21, s. 5] 

6. (1) Every person accepting or receiving deposits from 
members of the public shall set asiL1e and segregate nnd 
hold separate from the other assets of any such person as 
security for such deposits 

(a) cash on hand, or 

(b) cash deposited in a chartered bank or treasury 
branc11, or 

(c) short term securities, 
in an amount or principal amount aggregating not less than 
60 per cent of the aggregate amount of the deposits ac
cepted or received. 

(2) Every perso n nccepiing or receiving depo;-;fts from 
members of the public shall keep records of such deposii::; 
and the particulars of the security the1 efor in the form and 
content prescribed by the Commission. 

1204 



- ---,..._ _ ......... ,.,...._......, • ..._J..I.V..L"' 

(3) Every person accepting or receiving deposits from 
members of the pn1J1ic shall furnish to the Commission a 
return in the prescribed form on or before the first day of 
January, April, July and October in each year containing 
information as to the particulars of the security for such 
deposit.:> certified by the auditor or accountant of such 
person. 

( 4) Any person appointed by the Commission to do so 
may at any reasonable time inspect the books, accounts, 
documents and other records kept by any person receiving 
or accepting deposits from members of the public and may 
require an.r officer, director or employee of any such person 
to fumish such information as the Commission considers 
necessary for the purpose of acertaining whether this Act 
and the regulations have been or are being complied 1vith. 

(5) For the purposes of subsection (4) the representative 
of the Commission has the same power 

(a) to summon and enforce the attendance of witnesses, 

(b) to compel witnesses to give evidence on oath or 
other'.vise and to produce documents, records and 
things, and 

(c) to seize and take possession of any documents, rec� 
ords, securities or other property 

as those given by section 21, subsections (4) and (6) of 
The Secw·ities Act to a person making an investigation 
under that section. [1964, c. 21, s. 6; 1967, c. 76, s. 150] 

FN·s 7. Any ad\·ertisement submitted to the Commission for 
review and certification and every return, record or other 
information required to be filed ·with the Commission shall 
lJe accompanied by the fee pre-scribed by the regulations. 

[1964, c. 21, s. 7] 

:.ff,n•·,·s :c:�J 8. (1) Every person who contravenes this Act is guilty 
1"r.:ll:l··" of an offence and liable on summary conviction to a fine of 

not more than $5,000 or to imprisenment for a term of not 
more than two years, or to both. 

(2) Every corporation that conh·avenes this Act is guilty 
of an offence and liable on summary conviction to a fine of 
not more than $25,000. 

(3) Anr officer, director or agent of 
.
a corp�ration '.Yho 

directed, autl:orized, assented to, acqmesced m, or par
t icipaterl in � contraYention of this Act by that corporation 
is a party to and guilty of the offence and is liable on 
f'ummary condction to the fine or imprisonment or to b?th 
prodded in subsection (1), ·whether or not the corporation 
has been l}ro..oecutecl or convicted. [1964, c. 21, s. 8] 
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Resulatlon.s 9. The Lieutenant Governor in Council may make regula
tions 

(a) exempting any person or class of persons from the 
application of this Act, 

(b) prescribing the requirements with respect to the 
submission to the Commission, for its review and 
certification, of advertisements that solicit deposits, 

(c) prescribing the form and content of records of de
posits and particulars of the security therefor, 

(cl) prepcribing the return to be furnished to the Com
mission by persons or corporations receiving or 
accepting deposits containing information as to the 
particulars of security therefor, 

(e) prescribing and providing for fees under this Act, 
and 

{!) respecting any matter necessary or advisable to 
carry out effectively the intent and purpose of this 
Act. [1964, c. 21, s. 9] 
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