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l. Introduction

Throughout our work I would like to use the
phrase "kinds of companies" when referring to companies pexr-
mitted to be incdrporated under our present Alberta Act bhut
having different requirements with respect to the Memo—randum
éf Association. The phrase "types of companies” will be
used to distinguish the different types of companies which
may be incorporated with fundamentally the same memorandum

of association.

2. Kinds of Companies

The present Alberta Act permits the incorporation
of three distinct kinds of coapanies. They are: (a) a
specially limited company; (b) a company limited by guaran-

tee with or without shares; (c) a company limited by shares.

(a) Specially Limited Company

The provisions regarding such a company first
appeared in the Alberta Companies Act of 1929 which followed
the English Act of the same year. The whole concewt was

abandoned in England with the passage of the Companies Act of
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1948. No modern English textwriter such as Gower or Penning-
ton deals with the topic at all, nor does even the second
edition of Halsbury discuss the matter. The concept still
exists in the Australian Companies Act probably because the
Australian Act does not allow no par value shares. It has
been abandoned in the new South Africa Act (if it ever
existed in the old one), the Ghana Companies Code, the
Ontario Business Corporations Act, the Canadian Business
Corporations Act, the proposed new Saskatchewan Companies
Act and has never had any currency in the United States.

The one recent Act which still provides for specially limited
companies is the British Columbia Companies Act under the
provisions of section 7 of that Act. It may well be that
this was done because of the wording of the application
section 3 of the B.C.C.A. and the fact that there were a
fairly substantial number of such companies incorporated in
British Columbia prior to the passage of the new Act. The
application section, section 3, makes the Act applicable to
existing companies, rather than requiring continuance undex
the new Act; and it was probably felt that this was the only
manner in which a substantial number of specially limited
companies could be brought under the provisions of the new
Act.

In its original concept the use of such a company
was restricted to development of a natural resource, such
as mining and oil development, a very high risk game. Par
value shares of $1.00 or $10.00 per share could e sold for gs
little as ten cents per share with the balance remaining on
call, but the purchaser was not liable for the balance and
could not be called upon to be a contributory in the event
of winding up or bankruptcy of the company. Under our pre-
sent Alberta Act a specially limited company is defined in
section 2(1) (33). The special requirements for the Memoran-
dum of Association are set out in section 1% and a special

set of powers are given to the company under section 20(3).
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The whole of Part 7, which consists of sections 163 and 164

set forth the special provisions with respect to such a
company and deal primarily with the necessity of warning the
public that this is a specially limited company. The words
"non-personal liability" had to be shown in brackets after
the company's name wherever the company was required to use
its name such as its seal, on its share certificates, and on

its invoices.

The present Registrar of Companies for Alberta can
recall one instance only in the last 30 years in which the
staff of a Registrar's Office failed to dissuade a proposed
incorporator from adopting this form of a company. The
proposed incorporator was not a lawyer and simply could not
be dissuaded, To the best of his knowledge this
has been the only specially limited company incorporated
since the end of the last war. He could not give me, noxr
has he any way of determining, how many such companies had
been incorporated since the passage of the 1%29 Act. Ile
occasionally sees one, but being a sensible and cautious
man, he is not prepared to give any estimate as to numbers

although he assures me that it cannot be very many.

RECOMMENDATION::

All of the arguments which apply to par valus
shares as a possible trap for the untutored in
being sold at less than the par value shown on
the share certificate, apply with equal force

to the specially limited company, which can only
have par value shares. The vehicle is no longer
used, and it embodies complexities for sharceholders
and creditors, and in the drafting of the Act, which
seem totally out of proportion to any advantage

to be gained by retaining this kind ef company.

I recommend therefore that it be abandoned and that
a special section in the application sections of

Lhe



Act be inserted to compel such companies
to continue under the new Act, or by the
provisions of the section to simply con-

vert them to companies limited by shares.

(b) A Company Limited By Guarantee

The pure guarantee company, one which has no shares,
was first introduced in the English Companies Act of 1862 in
order to allow the convenience of a corporate structure, as
opposed to a trust, for charitable and educational purposes
where no distribution of profits was contemplated. Since no
distribution of profits was contemplated the injection of
capital in the form of shares seemed unwarranted, but the
English legislatures could not give up or alter their firm
views regarding the capital yardstick even to accomplish
good and charitable works. A pure guarantee company was
therefore devised in which those interested could become
members by guaranteeing a fixed amount to pay the corpora-

tion's debts upon dissolution. The following points should
be noted:



(i) a creditor could not sue on the guarantee
unless the company was forced to dissolve
and had insufficient money to pay its

creditors;

(ii) probably, but it is not absolutely clear,
a member could not retire from the company and
thus escape liability on the guarantee.
This is not as serious as it sounds since
the guarantee per member was usually quite

small;

(iii) the right of a member to fransfer his member-
ship was and is doubtful since membership is
not usually transferrable under the enabling
statute unless specifically granted by the

articles or the bylaws.

A company limited by guarantee with a share capital
was introduced in England in the 1929 Act and arrived in
Alberta the same year. This hybrid form was evidently adopted
to facilitate non-profit companies which were designed more
for the members than for charitable purposes such as golf
clubs, business associations, etc., which needed a starting
capitalization in order to acquire facilities. Membership
would then carry with it participation in assets and this
form removed any doubts concerning the transferrability of

membership.

The main, and so far as I am aware the only, use.
for companies limited by guarantee is for a non-profit company
that desires the convenience and benefits of the corporate
structure in carrying on its endeavours and the corporate
form in order to raise capital. The 0.B.C.A. and the C.B.C.A.
make no provision for companies limited by guarantee, nor does

the B.C.C.A. The Ghana Code in section 9 makes provision for
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Ghana Companies Act provisions:

9. (1) An incorporated company may be either—

(2) a company having the liability of its members limited to the amount, if any,

unpaid on the shares respectively held by them (in this Code termed ““ g
company limited by shares *?); or

(b) a company having the. liability of its members limited to such amount as the
members may respectively undertake to contribute to the assets of the comt-

pany in the event of its being wound up (in this Code termed  a com
limited by guarantee >°); or ° : pany

(c) a company not having any limit on the liability of its 'members (in this Code
termed ‘‘ an unlimited company *’).

(2) A company of any of the foregoing types may either be a private company or a public
company. -

(3) A private company is one which by its Regulations—
" (a) restricts the right to transfer its shares, if any;

(b) limits the totas number of its members and debentureholders to fifty, not
iacluding persoes who are bona fide in the employment of the company and
persons who, having been formerly bona fide in the employment of the com-
pany, were while in that employment, and have continued after the deter-

- mination of that employment to be, members or debentureholders of the
company; '

(c) prohibits the company from making any invitation to the public to acguixe
any shares or debentures of the company; and

(d) prohibits the company from making any invitation to the public te deposit
morney for fixed periods or payable at call, whether bearing or not bearing
interest:

. Provided that where two or more persons hold one or more shares or debenfures
Jjoiatly, they shall, for the purposes of this subsection, be treated as a single member or debenfure-
holder,

(4) Any other company shall be a public company.

(5) A company limited by shares and an unlimited company must be registered with shaves.
A company limited by guarantee shall not be registered with shares and shall not create or issue
shares,

10. (1) A ccmpany limited by guarantee mayv net lawfully be incorporated with the ohject of
catrying on business for the purpose of making profits.

(2) If any company limited by guarantee shall carry on business for the purpose of making
profits all officers and members thereof who shall be cognisant of the fact that it is so carrying
on business shall be jointly and severally liable for the payment and discharge of all the debts
and liabilities of the company incurred in carrying on such business, and the company and every
such officer and member shall be lizble to a fine not exceeding £G5 for every day during which it
shall carry on such business.

(3) The total ]iabilit); of the members of a company limited by guarantee to contribute o

the assets of the company in the event of its beinz wound up shall not at amy timie he less than
£G100.

(4) Subject to compliance with subsection (3) of this section, the chﬁiations of a ecmpany
limited by guarantee may provide that members can retire or be excluded from membershin
thereof.

(5) If in breach of subsection (3) of this section the total liability of the members of auy
company limited by guarantee shall at any time be less than £G100, every director 2nd member o7
the cornpany who is cognisant of the breach shall bz linble to a fine not excesding £G100.



South Africa Company Act provisions:

Types of
companies,

Incorporation
of associations
not for gain.

19. (1) Two types of companies may be formed and incor-
porated under this Act, namely:

(a) a company having a share capital; or

(b) a company not having a share capital and having the

liability of its members limited by the memorandum of
association (in this Act termed ““a company limited by
guarantee”).

(2) A company having a share capital may be either a public

company or a private company having shares of par value or
shares of no par value.

(3) Allcompanieslimited by guarantee, including such exnstmg
companies, shall be deemed to be public companies for the
purposes of this Act.

21. (1) Anyassociation—
(a) formed or to be formed for any lawful purpose;

(b) having the main object of promoting religion, arts,
sciences, education, charity, recreation, or any other
cultural or social activity or communal or group

interests;

(c) which intends to apply its profits (if any) or other

income in promoting its said main object;

(d) which prohibits the payment of any dividend to its

members; and

(e) which complies with the requirements of this section in

respect to its formation and registration,
may be incorporated as a company limited by guarantee.

(2) The memorandum of such association shall comply
with the requirements of this Act and shall, in addition,

contain the following provisions:

(@) The income and property of the association whence-
soever derived shall be applied solely towards the
promotion of its main object, and no portion thereof
shall be paid or transferred, directly or indirectly, by
way of dividend, bonus, or otherwise howscever, to
the members of the association or to 1ts controlling or
controlled company: Provided that nothing herein
contained shall prevent the payment in good faith of
reasonable remuneration to any officer or servant o
the association or to any member thereof in return for

any services actually rendered to the association.

(b) Upon its winding-up, deregistration or dissolution the
assets of the association remaining after the satisfaction
of all its liabilities shall be given or transferred to some
other association or institution or associations or
institutions having objects similar to its main object,
to be determined by the members of the association at
or before the time of its dissolution or, failing such

determination, by the Court.

(3) The provisions of sections 49 (1) (¢) and 174 of this Act

shall not apply to any such association.

(4) Existing associations incorporated under section 21 of
the repealed “Act shall be deemed to have been formed 'nd

incorporated under this section.

5b



companies limited by guarantee but only those without share
capital and such companies under the provisions of section

10 cannot be used to carry on any business for gain. The
Soutin Africa Act under section 19 permits the incorporation

of companies without share capital having the liability of

its members limited by the memorandum of association (referred
to as companies limited by guarantee) all such companies are
classed as public companies. Under section 21 these companies
may only be used for not for profit purposes and upon winding
up any assets remaining must be given to some other associa-

tion or institution having similar objects.

The U. S. Model Business Corporations Act does not
include non-profit companies and does not include what are
referred to in the United States generally as "membership
companies", i.e., companies limited by guarantee without
share capital. There is however a iodel Non-Profit Corpora-
tions Act and all of the states have enacted either a member-
ship corporations statute or a wide variety of statutes
dealing with specific non-profit endeavours such as religious,

educational and recreational institutions.

The Iacobucci Report does not recommend that com-
panies limited by guarantee be continued if the Act is to
deal with profit-orientated companies. The Report does
mention that this form of company is commonly used by the
Hutterite colonies. Since apparently these are now officially
classed as a non-profit organization, the restricted use of

companies limited by guarantee would not really affect them.

The New Brunswick Report on Company Law recomme:rds
that any new proposed companies act provide for companies
limited by shares only, and that companies limited by guaran-

tee be restricted not for profit companies.



3. Non-Profit Companies

As mentioned previously the C.B.C.A. makes no pro-
vision for companies limited by guarantee. The proposals
for a not for profit corporation law were presented in 1974
in a two-volume format. The first contained a commentary
and the second the proposed act. The proposed not for profit
corporation law permits membership companies only and does

not permit companies limited by guarantee to have a share

capital.

Under the provisions contained in Part 9 of the
present Alberta Act (sections 183-186) a company with objects
other than the acquisition of gain can be incorporated as a
company limited by shares or as a company limited by guaran-

tee either with or without share capital providing that:

(1) In the case of a company formed to encourage art,
science, religion or charitable objects or any

other useful objects;

a. the profits, if any are applied to the objects
of the company;

b. the payment of dividends is prohibited.

If it meets these cualifications it does not have to use
the word "limited" and instead of filing an annual report
need only file a list of directors and officers with the

Registrar of Companies after each annual meeting.

In the case of a company formed to promote recreation
amongst its members the provisions are similar except for a
curious limitation of the registration fee of $27.50. These
sections do-not deal adequately with the main problems of

non-profit companies which may be briefly summarized as follows:
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(1) The need for control which is partially covered
by the Public Contributory's Act being Ch. 292, R.S.A. 1970.
This Act is now administered by the Department of Social Ser-
vices and Community Help, a copy of it is attached as Appendix
A to this paper.

(2) The distinction between non-profit companies
incorporated for the benefit of the members and those incor-

porated to promote good and charitable works.

(3) The problems of serving notice on the member-
ship particularly in the case of non-profit companies
incorporated to promote good works who may have a very large

annual membership.

(4) By permitting incorporation to take the form
of a company limited by shares or a company limited by guar-
antee and having a share capital, there is no effectiwe
manner in which inactive or undesireable members can be

expelled.

(5) In the case of a company limited by guarantee
without share capital, a problem of transferrability of

interest.

The definition section of the Securities Act is
broad enough to cover non-profit corporations who desire to
distribute securities, but registration is not required for
a private company, and under the Companies Act a non-profit
corporation can be a private company so long as it complies
with the usual private company provisions. Furthermore,
under section 19(2) (6) registration is not reguired with
respect to a trade in securities issued by a perscn or
company organized exclusively for educational, henevolent,
fraternal, charitable or religious or recreational purposes
and not for profit, where no part of the net earningsg of

such person or company enure to the benefit of anv security
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holder. However this exemption is subject to the regulations
and the €ommission has an overriding right in sectioq 19(5)
to make an order that the exemption shall not apply. It is
my understanding that the Commission seldom exercises. this

power with regard to non-profit organizations.

The Iacobucci Report does not discuss non-profit
companies since apparently this topic was outside their frame
of reference. The New Brunswick Report contains an excellent
discussion of the problems in connection with non-profit com-
panies in Part XI of the Report, pages 320-331 which is re-
produced as Appendix B to this paper.

RECOMMENDATIONS:

1. Non-profit or not for profit companies are
not part of this project except where necessary.
There is no question in my mind that the whole
area should be reviewed and a not for profit
corporation act prepared which should certainly
seriously consider the draft federal proposals
and the ethicacy of the present provisions of
the Securities Act and the Public Contributory's
Act.

I agree with the r=commendations contained in
the New Brunswick Report at page 330 that the
provisions dealing with non-profit companies,
as nearly as possible, be comparable to those
dealing with business corporations. In the
meantime however the only direct problem posed
by not for profit companies would seem to be in
the application sections of the new Act. 1In
this respect we have 1little choice but to adopt
the general scheme used in Ontario, namely to
keep the present Act in existence and applicable

to non-profit companies until a not for profit
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corporation act can be brought into existence.
It is suggested however that the present pro-
visions of Part IX of the Alberta Act should
be amended to restrict the form used for non-
profit companies to a company limited by guar-
antee either with or without shares and perhaps

only without shares.

Unlimited Companies

There is a further kind of company for which there
is no provision under our present Alberta Act althoygh pro-
vision was made for it under the 1922 Act. This is a company
not having any limitation on the liability of its members
(an unlimited company). These companies could be incorpor-
ated either with or without share capital but were not required
to have share capital since the removal of limited Jliability
took the place of the capital yardstick. The form was aban-
doned in Alberta with the passage of the 1929 Act and has
been abandoned everywhere else except in England, Austiralia
and Ghana. The Ghana Code however only permits this incor-
poration with share capital, primarily for reasons of
symmetry within the Act since every other type of company
permitted under that Act is required to have a share capital.
The form might have had a use with respect to professicnal
incorporation but Bill 68 of the last Session (now Chapter
44 S.A. 1975) has shown that there are other and easier
methods to use rather than infroducing unnecessary cowplica-
tions into a companies act by having to provide for any

class of company without share capital.
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RECOMMENDATION :

Requiem in pacem.

4. Types of Companies

It is suggested that at least three types of com-
panies, all having a share capital, be permitted to be
incorporated under the proposed act, namely:

(a) Single shareholder companies

(i) for ordinary use;

(ii) for use by professional . corporations.
(b) Private companies.

(c) Public companies.

(a) (1) Single shareholder companies:

The present Alberta Act makes no provision for a
one-man or single shareholder company other than for a pro-
fessional corporation. A minimum of two shareholders or
members is required in the case of a private company and

three for a public company (section 15(1)).

Division ﬁl)-—Memorandum of Association

13. (1) Formation of companies.—Any three or more persons
(or in the case of a private company, any two or more persons)
associated for any lawful purpose permitted by this Act may. by
subscribing their names to a memorandum of association and other-
wise complying with the reguirements of this Act in respect of
regisiration, form an incorporated company, with limited liability,
that is to say, .

(a) a company limited by shares, or

{b) a companjy limited by guarantee, or

(¢) a specially limited company.
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Section 135(1) (d) imposes similar quorum requirements for

meetings of shareholders in a public and private company.

: 135, (1) Othér meetings.—The following provisions have effect
in so far as the articles of the company do not make other provision
in that behalf:

: (2) a meeting of a company, other than a meeting for the
passing of a special resolution, may be called by seven days’

37 notice in writing;
(b) anotice of a meeting of a company shall be served on every
member of the company in the manner in which notices
o are required to be served by Table A in the First Schedule,
T and for the purpose of this provision, the expression
: “Table A” means such table as for the time being in force;

- (¢) two or more members holding not less than one-tenth of
the issued share capital or, if the company has not a share
capital, not less than five per cent in number of the
members of the company, may call a meeting;

(d) in the case of a private company, two members, and in the
case of any other company, three members, personally
present, constitute a quorum;

PR - . e

Curiously though, with the exception of sections 129(1)., the
penalty for failure to comply with which is contained in

section 130,

129. Quorum of directors.—Unless the articles or by-laws
otherwise provide, a majority of the board of directors constitutes i
a quorum, but in no case shall a quorum be less than two-fifths of
the board of directors or two directors, whichever is the greater.

1870, c. 25, s. 129.

There are few provisions in the present Act which require morze
than one director. At the present tiwme therefore wholly
owned subsidiaries of another company and de facto one-man
companies are forced to find one other shareholder who will
hold the share as a nominal trustee and execute a deed of
trust with respect to the one share, and to find onz othexr
nominee as a director in order to comply with section 129 (1).
The nominal director is probably exposing himself to a
liability for wages of clerks, labourers, servants and
apprentices of the company under section 77 (see discussion
in Kramer v. Humfrey [1971] 1 W.W.R. 607). As the duties

and liabilities of directors increase it may be more and



more difficult to find nominee directors. There seems to 13

be two possible solutions for this problem, the first is to
not impose these liabilities on nominee directors, and the
second is to make adequate provision for one-man companies.
If the first choice is adopted there seems little point in
having the second director. We are faced with the problem
of making some provision for single shareholder companies
by virtue of Chapter 44 1975 second session which provided
for single shareholder professional corporations so our
choice generally can only be whether we permit single share-
holder companies for normal business purposes or only fox

professional incorporation.

The English courts have held that one person cannot
constitute a meeting. The earliest case was Sharpe v. Dawes
[1876] 2 Q.B. 26 where the secretary of the company, holding
proxies from two other shareholders, held a meeting at which
he was the only person in attendance. He passed a resolution
initiating a call of six shillings per share and a further
resolution thanking himself for his services. The Court of
Appeal held both resolutions to be invalid on the basis that
one person could not hold a meeting, not on the ground that
a quorum was not present. The case was followed one year
later, and for the same reasons, by Jessel, M. R. in Re
Sanitary Carbon Company 1877 W.N. 223 and again in the case
of Re London Flats Limited [1969] 2 A.E.R. 744. There is

one Canadian case which quotes and follows this line of cases,

the decision of the British Columbia Trial Division in Re

Primary Distributors Ltd. [1954] 2 D.L.R. 438. The only

case to the contrary is East v. Bennett Bros. Ltd. [1911]
1l Ch. 163 in which East held all of the issued preferred

shares of a certain class and approved a resolution to alter
the memorandum which would provide for a new and differeut
class of preferred shares. Such approval required a resolu-

tion of the holders of the preferred shares passed at a
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"meeting" of the class. The court held that under these cir-
cumstances where there was only one shareholder of the class,
and such possibility must have been contemplated by the
draftsman of the memorandum of association, the expression
"meeting" would include approval by a single shareholder

holding all of the issued shares of that class.

Canada Business Corporations Act

The Dickerson proposals put the problems succinctly
as foliows in Article 48

48. Seciion 2.01 makes two important changes in the present law. The
minimum requirement of three incorporators (s.5 of the present Act) is
reduced to one. This is consistent with legislation in other jurisdictions
(eg. Ontario Act, s. 4). The legality of the ‘“‘one-man™ corporation has
been acknowledged since the landmark decision in Salamon v. Salamon
& Co.[1897] AC 22, and the formal requirements of the present Act are
invariably met by the use of ““dummy™ incorporators, usually-stenogra-
phers in lawyers’ offices. The minimum membership requirement aftords
no significant protection to creditors, nor does it present any serious
obstacle to irresponsible incorporation. Its abandonment will therefore
expose creditors to no greater risks than those to which they are at
present subject and, in accordance with a policy followed consistently in
the Draft Act of dispensing with meaningless formalities, the requirement
in the present Act of three incorporators is abolished.

and a specific recommendation regarding the number of

directors in Article 192

192. Tt will be noticed that s. 9.01(1) by implication represents a change
from the existing legislation. in that only one director is required. whereas
the present Act (s. 84) requires a minimum of three directors. This

change is a necessary consequence of the adoption, in's. 2.01 of the Draft
Act, of the “one-man corporation”,
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These recommendations were carried into the new Act which

provides for single shareholder companies in section 5(1)

INCORPORATION

£. (1) Incorporators.—One or more individuals no one of whom

(a) is less than eighteen years of age,

(b) is of unsound mind and has been so found by a court in
Canada or elsewhere, or

(c) has the status of bankrupt,

may incorporate a corporation by signing articles of incorporation
and complying with section 7.

(2) Bodies corporate.—One or more bodies corporate may
incorporate a corporation by signing articles of incorporation and
complying with section 7.

and makes a specific provision under section 133(4) that a

single shareholder constitutes a meeting

/3% (4) One shareholder meeting.—If a corporation has only one i
, ghareholder, or only one holder of anv class or series of shares,

the shareholder present in person or by proxy constitutes a *
meeting. ?f

Section 109 (8) makes the same provision with regard to a

single director

165 (8) One director meeting.—Where a corporation has only one
director, that director may constitute a meeting.

The wording of section 136 (1) has obviously been carefully
drawn so that it is broad ennugh to cover the single share-

holder company

185. (1) Resolution in lieu of meeting.—Except where a writ-
ten statement is submitted by a director under subsection 185(2)
or by an auditor under subsection 162(5),

(8) 3 resolution in writing signed by all the shareholders en-
titled to vote on that resolution at a meeting of share-
holders is as valid as if it had been passed at a meeting of
the shareholders; and

(b) a resolution in writing dealing with all matters reguired
by this Act to be dealt with at a meeting of shareholders,
and signed by all the shareholders entitled to vote at that
meeting, satisfies all the requirements of this Act relating
to meetings of shareholders.

FRULUET R e
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Section 97(2) permits a corporation to have one
director only if the corporation is not issuing securities
which are being distributed to the public, a distinction

which is not made with respect to shareholders.

77 (2) Number of directors.—A corporation shall have one or
more directors but a corporation, any of the issued securities of
which are or were part of a distribution to the public, shall have
not fewer than three directors. at least two of whom are not officers
or employees of the corporation or its affiliates.

Section 112(1l) parallels for directors the provisions

of section 136(1l) for shareholders

112. (1) Resolution in lieu of meeting.—A resolution in writ-
ing, signed by all the directors entitled to vote on that resolution
at a meeting of directors or committee of directors, is as valid as
éf it thad been passed at a meeting of directors or committee of

irectors.

Under the provisions of section 109 (3) a majority
of directors are to be resident Canadians. The effect of
this section is to pretty well limit single shareholder
companies to resident Canadians. While there is no such
restriction with regard to shareholders that the majority
must be resident Canadians it would be a brave investor
indeed who incorporated a single shareholder company and

had one resident Canadian director.

The Ontario Business Corporations Act

The Lawrence Report recommended the adoption of
single shareholder companies and discussed in section 2 the
pros and cons of such incorporation. The entire section is
reproduced as Appendix C to this paper. These recommendations

found their way into the new Act in the following sections:
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Section 4 (1) permits incorporation of a company by one pexson

4. (1) Articles of incorporation.—One or more persons, being
a body corporate or a natural persor. who is of the age of eighteen
years or more, may incorporate z corporation by signing and

Section 23(4) sets out a method for a single shareﬁolder to

pass a bylaw or make a resolution

L3 (4) Idem.—Any by-law, resolution or other action of a cor-
poration that has only one shareholder consented to at any time
duringz a corporation’s existence by the signature of such share-
holder i3 as valid and effective as if passed at a meeting of share-
holders duly called, constituted and held for that purpose.

Section 107(2) makes special provisions with respect to the

annual meeting in single shareholder company

ey o = !

/o7 (2) Idem.—Where a corporation has only one shareholder
and, on or before the date the annual meeting is required to be held,
the action required to be taken at the annual meeting is completed
in accordance with subsection (4) of section 23, the action so com-
pleted shall be deemed to have been taken at an annual meeting of
the corporation and such annual meeting shall be deemed to have
been held on the date of the completion.

[Subsec. (2) added by 1971, c. 26, s. 18, in force January 1, 1971.]

Section 113(1l) provides complete statutory authority for

the personal representative of the deceased shareholder to

do Heverything that the deceased shareholde:n{ could have done.

‘113. (1) Personal representative.—Where a person holds shares
as a personal representative, that person or his proxy is the person
entitled to vote at all meetings of shareholders in respect of the
shares so held by him.

Section 122(2) provides for a single director but again it
will be noted that companies distributing their securities
to the public must have at least three directors with the

further qualifications set out in that section.
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Directors
122, (1) Board of directors.—Every corporation shall have a
board of directors however designated.

(2) Composition.—The board of directors shall consist of a
fixed number ¢f directors,

(a) in the case of a corporation that is not offering its secu-
rities to the public, of at least one; and

{(b) in the case of a corporation that is offering its securities
to the public, of not fewer than three, of whom at least
two shall not be officers or employees of the corporation
or of any affiliate of the corporation. 1970, c. 25, s. 122.

All of these sections seem to be adequate to cover
the problems of the single shareholder company, and provision
has been made in section 183 for signing the annual statement
of the company by one director, with the exception of the
somewhat baffling section 129 which requires & minimum of
two directors to be a quorum. This seems to be an apparent
conflict within the Act and just one of those items that

presumably will be cured by cmendment.

183. Approval by directors.—The financial statement shall be
approved by the board of directors and the approval shall be evi-
denced by the signature at the foot of the balance sheet by two of
the directors duly authorized to sign, or by the director where
there is only one and the auditor’s report unless the corporation is

exempt under section 167 shall be attached to or accempany the
financial statement.

[S. 183 amended by 1972, c. 138, 5. 53.]

.~ . -

The British Columbia Companies Act

The British Columbia Bar in its submission recom-
mended that incorporation by a single shareholder, who was
a natural person, be allowed but opposed incorporation by
another corporation on the grounds that this would place an

extra administrative burden on the Registrar of Companies
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to ensure that the incorporator had the necessary capacity
and was in good standing. Since this was the manner in
which the draft act had been drafted no change was recom-
mended. Under section 7(1) one or more natural persons may

form a company

Division (2).—Formation of Companies

fggf;ggyg;’f 7. (1) Subject to this Act, one or more natural persons may form a

memorandum. company by subscribing his or their names to a memorandum and by
complying with the requirements of this Part.

No distinction is made between reporting and non-reporting
companies as to the minimum number of shareholders, nor is
there apparently any prohibition in the Act preventing all
of the shares of the company being held by another company,
once it has been incorporated. Section 164 provides that
one member of a company may constitute a meeting of the
company, but it will be noted that the necessary quorum pro-—

visions must be contained in the company's articles.

ggg‘?&{ 164. One member of a company may, if the cempany has a querum

of one, constitute a meeting of the company. 1973, c. 18, s. 164.

Section 167 contains the quorum requirements and seems some-
what redundant with respect to a single shareholder company

in view of section 164

porum 167. The quorum for the transaction of business at a general meeting’\
meeting. of a company is two persons, unless g
(a) the articles otherwise provide, in which case the provisions of |
the articles shall govern; or

(b) the company has only one member, in which case the quorum

shall be one person, 2nd any provision of the articles incon-

sistent with that quorum has, to the extent of that inconsis-

tency, no force or effect. 1973, c. 18, s. 167.



20
A company that is a non-reporting company shall have at

least one director under the provisions of section 130

gfé"égé?f 130. Every company shall have at least one director, and a reporting

company shall have at least three directors. 1973, ¢. 18, s. 130.

since under the provisions of section 131(2) one director

of every company shall be ordinarily resident in the province,
this limits the right to incorporate a single shareholder
company with a single director, who is that shareholder, to
residents of British Columbia. The Act does not have any
minimum quorum for directors' meetings. Presumably this

must be covered in the articles of association. The only
section dealing with a quorum of directors is section 154
which simply permits the directors of the company to appoint
additional directors if the number of directors is reduced

pelow the quorum fixed by the articles.

Yacascy 154. (1) Unless the articles otherwise provide, a casual vacancy
Guorum that occurs among the directors may be filled for the unexpired term by

the remaining directors.

{(2) Where the number of directors of a company is reduced below
the number fixed by, or pursuant to, the articles as the necessary quorum
for directors, the continuing directors may act for the purpose of filling
the vacancies up to that number, or of summoning a gencral meeting of
the company, but for no other purpose.

(3} Where there are no directars, the members holding a majority of
the shares entitled to elect directors may, by instrument in writing, desig-
nate one director to exercise the rights of continuing directors under sub-
section (2). 1973, c. 18, s. 154.

Subsection (3) in combination with section 58 would permit
the personal representative of a deceased shareholder,
following the grant of probate or administration, to appoint

a single director. Section 58 reads as follows:
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Pomers ot 58. Notwithstanding the memorandum or articles of a company, upon

fepreseztative. the death or bankrupicy of a member, his personal representative or -
trustee in bankruptcy, although not entered as a member, has the rights,
privileges, and obligations that attach to the shares formeriy held by the
deceased or bankrupt member, if the documents required by section 61
are produced and deposited with the company at its registered office.
1973, c. 18, s. 58. E

GHANA

Section 8 of the Ghana Act permits incorporation
of companies by one or more persons and persons is deemed
to include a corpowation. Section 161 and in particular
subsection (2) (a) and subsection (4) cover the problem of

a single shareholder meeting

161. (1) No business shall be transacted at any general meeting unless a quorum of members . ’

is present at the time when the meeting proceeds to discuss that business but provided that a quoru:
is then present the meeting may validly proceed with that business notwithstanding that a quorum
is not present throughout:

Provided that where any members present are entitled to vote only on some resolutions
and not on others such members shall be counted towards a quorum in respect of the former resolu~
tions but not in respect of the latter.

(2) Unless otherwise provided in the company’s Regulations the following shall constitute
a quorum: :

(a) if the company has only one member, that member present in person or,
where proxies are allowed, by proxy;

(b) inanyother case two members present in person or, where proxiesare allowed,
by proxy, or one member so present holéirg shares representing more than
50 per cent of the total voting rights of all the memmbers having u right to vote
at the meeting.

(3) Unless otherwise provided in the company’s Regulations, if a quorum is not present
‘withia half an bour after the time appointed for the meeting, the meeting if convened upsa tke
requisition of members in accordance with section 271 or 297 of this Code shall be dissslved, and
in any other case shall stand adjourned to the same day in the next week at the same {ime and
‘place or to such other day place and time as the directors may determine, and if at the adjouined
‘neeting a querum is not present within half an hour after the sme appointed the member or mem-
.bers present shall constitute a guorum. Where the meeting is adjourned to the same day piace and
-time in the following week no notice need be given; otherwise notice of the adjourned meefing
-shall be published in at least one daily newspaper circulating in the district in which is situated
the registered office of the company.

(4) Provided that a quorum is present the meeting shall be deemed to be duly conducted
;eotwithstanding that only one member or one proxy is present.
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The Act does however require a minimum of two directors for
any company. In his commentary Professor Gower acknowledges
the fact that during the lifetime of the single shareholder,
who is also a director, the remaining director will probably
be almost totally inactive, but the requirement to have two
directors does provide some form of orderly succession and
particularly covers the hiatus between the date of death
and the date of the grant of letters of administration or
letters probate. He chose this route since apparently in
Ghana immediately upon the death of the main shareholder,
the family moved in, sold off all the assets and disappeared.
He hoped that this would provide a more orderly dissolution,

- than had been the previous

practical experience. Section 180(1l) therefore is as follows:

Number of 180. (1) Every company incorporated after the commencenent of this Code shall have at
Directors. least two directors.

€2) Every company incorporated prior to the commencement of this Code shall, after
the expiration of six months frem the commencement of this Code, have at least two directors.

(3) If at any time the number of directors is less than two in breach of either of the fore-
going subsections of this section a::i the company continues to carry on business for more than
four weeks thereafter, the company and every director and member of the company who is in
default shall be liable to a fine not exceeding £G5 for every day during which it so carries on business
after the expiration of such 4 weeks without having at least two directors and every director and
menber of the company who is cognisant of the fact that it is carrying on business with fewer than

two directors shall be jointly and severally liable for all the debts and liabilities of the company
incurred during that time.

(4) Subject as aforesaid the number of directors shall be fixed by or in accordance with
the company’s Regulations.
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Section 180(3) provides a fairly stiff penalty for any

company that ends up with less than one director,

In addition to this method of securing some sort
of orderly continuation of the company in the event of the
death of the single shareholder, the Act provides two further
protections, the first in section 99 gives a right to the

personal representative to compel a transfer of the shares
to himself

99. (1) In the case of the death of a shareholder or debentureholder the survivor or survivors
where the deceased was a joint holder, and the legal personal representatives of the deceased
whexre he was a sole holder or last survivor of joint holders, shall be the only persons recognised

by the company as shareholders or debenturehelders.

(2) A person upon whom the ownership of a share or debenture devolves by reassn of his
being the legal personal representative, receiver, or trustee in bankruptcy of the holder, or by
operation of law may, upon such evidence being produced as the company may properly require,
be registered himself as the holder of the share or debenture or transfer the same to some other
person and such transfer shall be as valid as if he had been registered as a holder at the time of

execution of the transfer:

Provided that the company shall have the same right (if any) to decline registration of a
transfer by such person as it would have had in the case of a transfer by the registered holder but

shall have no right to refuse registration of the person himself.

(3) A person upon whom the ownership of a share or debenture devolves by reason of his
being the legal personal representative, receiver, or trustee in bankruptcy of the holder, or by
operation of law shall, prior to registration of himself or a transferece, be eatitled to the same
dividends interest and other advantages as if he were the registered holder and, in the case of a
share, to the same rights and remedies as if he were a member of the company, except that he shail
not, before being registered as a member in respect of the share, be entitled to attend and vote at

any meeting of the company:

Previded that the company may at any time give notice requiring any such person to
elect either to be registered himself or to transfer the share or debenture and if the notice is not
complied with within ninety days the company may thereafter suspend payment of 2ll dividends,
interest or other moneys payable in respect of the share or debenture until the requirements of the

rotice have been complied with.
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In contrast section 64 of the Alberta Act does not grant a

right to the personal representative to become registered

as a member but simply grants him the right to execute a

valid transfer under the same terms that the deceased share-

hoilder could. 1In the event that there were restrictions on

transfer of shares from the company it could put the per-

sonal representative in a position where he could not

become registered as a member of the company. Professor

Gower felt this should not be left as an item which would

be covered in the company's articles of association.

An additional right is given to the beneficiaries

under the provisions of section 100 which, so far as I know,

is unique

100. (1) Any person claiming to be interested in any shares or debentures or the dividends.or
$uterest therecn may protect his interest by serving on the company concerned copies of 2 nof}ce
and affidavit in accordance with the provisions uf Order 46 rules 4 to 12 of the Rules of the High
Court.

(2) Notwithstanding the provisions of subsection (1) of section 98 of this Code the
company shall enter on the register of members or debentureholders, as the case may be, the fact
that such nutice has been served and shall not register any transfer or make any payznent or
setarn in resnect of the shares or debentures contrary to the terms of the notice until the sxpiration
of due notj.2 to the claimant in accordance with the provisions of that Order.

{3) Ju the event of any default by the company in complying with this section the ccmpany
shall compensate any person injured theraby,

I can see possible abuses of such a section and of course

it places great reliance on the share recister. I would

not unhesitatingly recommend such a section until we have

Protection of
benshiciaries.

cavered thoroughly the section dealing in the proposed Act

with security documents.
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The South Africa Companies Act

Single shareholder companies are not permitted

under the new Souath Africa Act.

U. S. Model Act

Section 53 permits the incorporation of a company
by one or more persons and specifically permits incorporation

by a foreign corporation

§ 53. Imcorporators

Orne or more persons, or a domestic or foreign corporation,
may act as incorporator or incorporators of a corporation by
signing and delivering in duplicate to the Secretary of State arti-
cles of incorporation for such corporation.

There is no statement in the U. S. Model Act that
one shareholder may constitute a meeting since when carefully
analyzed the provisions of section 32 with respect ‘to quoxrum
would probably cover the necessary quorum for a single share-

holder corporation

§ 32. Quorum of Shareholders

Unless otherwise provided in the articles of incorporation, a
majority of the shares entitled to vote, represented in person or
by proxy, shall constitute a quorum at a meeting of sharehold-
ers, but in no event shall a quorum consist of less than one-third
of the shares entitled to vote at the meeting. If a quorum is
present, the affirmative vote of the majority of the shares repre-
sented at the meeting and entitled to vote on the subject matter j
shall be the act of the shareholders, unless the vote of a greater
number or voting by classes is required by this Act or the arti-
cles of incorporation or by-laws. |
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Section 36 provides for one or more directors

§ 36. Number and Xlection of Directors

The board of directors of a corporation shall censist of one or
more members. The number of directors shall be fixed by, or in
the manner provided in, the articles of incorporation or the by-
laws, except as to the number constituting the initial board of
directors, which number shall be fixed by the articles of incorpo-
ration. The number of directors may be increased or decreased
from time to time by amendment to, or in the manner provided
in, the articles of incorporation or the by-laws, but no decrease
shall have the effect of shortening the term of any incumbent di-
rector. In the absence of a by-law providing for the number of
directors, the number shall be the same as that provided for in
the articles of incorporation. The names and addresses of the

members of the first board of directors shall be stated in the ar-
ticles of incorporation. Such persons shall hold office until the
first annual meeting of shareholders, and until their successors
shall have been elected and qualified. At the first annual meeting
of shareholders and at each annual meeting thereafter the share-
holders shall elect directors to hold office until the next succeed-
ing annual meeting, except in case of the classification of direc-
tors as permitted by this Act. Each director shall hold office for
the term for which he is elected and until his successor shall have
been elected and qualified.

There is no provision in the Model Act which deals
with the transmission of shares or the rights of the personal
representative, but it must be remembered that statutory
provisions regarding security documents are contained in the
U. S. Model Commercial Code and not in the U. S. Model Corp-
orations Act. These were by and large the mmodel for the
provisions of the Canada Act and are similar in purpose and
intent.

COMMENT :

1. There seems little purpose in maintaining the
fiction that a corporation is necessarily on association of

persons requiring more than one shareholder or more than one
director.
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2. There seems to me to be two substantive problems

with single shareholder companies:

a. protection of the rights of creditors;
b. what happens to the corporation in the event of
the death of the single shareholder who is also

the sole director.

3. There are various mechanical problems which
should certainly be covered by statute such as quorums for
meetings and the fact that one shareholder or director may

constitute a meeting.

4, The historic structure of shareholder and
director seems totally inappropriate for a single sharceholder

company where the same man fills both functions.

RECOMMENDATIONS:

1. That any one individual be permitted to incor-—-
porate a company, and unless undue strain is placed upon
the office of the Registrar of Companies in its administra-
tive function, that a corporation be allowed to incorporate
another company as a single shareholder. If we are goine to
permit single shareholder companies and the single share-
holder to be another corporation it seems to me unnecessary
to demand that the corporation be incorporated by an indivi-

dual and then transferred to the real incorporator.

2. That companies be pesrmitted to continue in
existence with one shareholder who may be either an individual
or a corporation. Some statutory provision will have to be
provided that compels the dissolution of the wholly owned

single shareholder company that is owned by & corporation,
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upon dissolution of the parent corporation, which perhaps
could be in the form of a statutory amalgamation so that
both vanished at the same time, if a parent company being
wound up did not choose to sell the shares of the wholly

owned subsidiary.

3. That the Act contain a clear statutory statement

that one person may hold a shareholder's meeting.

4. That the Act permit a company to have one direc=-
tor who must be an individual. Under the present provisions
of Bill 61 of the last legislature this would restrict a
right to single shareholder companies to one Alberta director.
Because of the problems in protecting the creditor I am not
opposed to this since at least there is one person within
the jurisdiction. I cannot see how a corporation can fulfill

the function of a director.

5. A clear statutory statement that one director
may constitute a valid meeting, which could perhaps be

coupled with the statement regarding shareholders.

6. As mentioned in the paper on corporate seals,
corporate seals should be permitted if we permit single
shareholder corporations, as a method of easy identifica--

tion between the acts of the shareholder and the corporation.

7. I have some worries about the sequence of
events following the death of a single shareholder who is
also the sole director. Professor Gower's proposed cure
would still impose all of the duties and liabilities of a
director upon a person who is fundamentally inactive. Since
the modern trend is to increase these duties and liabilities
it places the single shareholder in the difficult position
of having to find a willing dummy. I can see no reason why

the statute could not provide for the appointment of an
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alternate director to serve in the event of the death of the
sole director until such time as the deceased's personal
representative has obtained a grant of letters of administra-
tion or probate. I would suggest that the alternate director
could be filed at the Office of the Registrar of Companies but
must be accompanied by his consent to act in that capacity.
Tt . would at least give single shareholders who are also the
sole directors of their compznies a method of providing for

orderly succession without involving another director during
his lifetime.

8. I think a separate division of the Act should be
devoted to single shareholder companies clearing up 31l of
these problems, and it may well be that certain Acts which
are normally permitted by a special resolution of the share-
holders, would still require a further approval not otherwise

required, in the interests of creditors.

9. If a single shareholder corporation is distribut=-
ing securities to the public then I think it should be com-
pelled to have the minimum number of directors that we

impose upon a public company (a recording company, .

Item for Discussion:

The single shareholder company, all of whose shares
are owned by another corporation, is probably not in as bad
a position to handle the mechanics of complying with the
minimum of two directors as is the sole individual who is
operating his incorporated business from his garage. I throw
out for discussion at the meeting the possible proposition
that while single shareholder companies may be owned by or
incorporated by another corporation, they still be required
to have a minimum of two directors and if distributing
securities to the public, a minimum of three. T am concerned

about the rights of creditors in a chain of single sharcholder
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companies all of whose shares are owned by yet another

corporation.

Some Mechanical Problems Which Will Require Amendment

1l. Section 129(1) reguires that the financial statements

shall be approved by the Board of Directors requiring the
signature of two directors.

g&tpgggfc{m 129. (1) The financial statement shall be approved by
statement  the board of directors, such approval to be evidenced by the
signature at the foot of the balance sheet by two of the

directors duly authorized to sign.

(2) The auditor’s report shall be attached to the financial
statement or there shall be inserted at the foot of the bal-
ance sheet a reference to the report.

[R.S.A. 1970, c. 60, s. 129]

This will obviously have to be changed to permit the annual

statement to be signed by a single director.

2. A single director company could not comply with the
provisions of section 188(4) or a quick and easy method of
dissolution by simplv passing a special resolution and filing

the necessary statutory declaration.

¢ §F (4) .At the expiration_ of the time menrtioned §n a notice
prescribed under subsection (2) or (3), and also in.any case
where a company has by resolution requested the Registrar
to strike it oif the register, and has filed with him
a statutory declaration of two or more directors
proving that the company has no debts or liabilities,
the Registrarmay, unless cause to the contrary is previously
shown, strike the company off the register, and shall publish
notice thereof in the Alberia Gazette, and on puwlication
the company is dissolved, or, in the case of an extra-pro-
vincial company, shall be deemed to have ceased to carry on
business in the Province.




I am not sure that this method of dissolution should be

available to the single-shareholder, single-director corpora-

tion, without some further imposition of liability in oxrder

to protect the creditors.

3. Section 293 which reads as follows:

Number of
members

This is of no particular concern to the present professional

one-man corporations since their liability is not limited in

any event.

providing for the ordinary one-man corporation which was not

Divisicn {6)—Violations of the Act

293. A public company shall not carry on business with
fewer than three members nor a private company with
fewer than two members, and if at any time a company
carries on business for more than six months with fewer
than three members or two members, as the case may be,
every person who is a member of the company during the
time that it so carries on business after those six months,
and is cognizant of the fact that it is so carrying on busi-
ness, is severally liable for the payment of all the
debts of the company contracted during that time, and may
be sued for the same, without joinder in action of any other
member, [R.S.A. 1970, c. 60, s. 293]

It would however have to be altered if we were

a professional corporation.
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d. Professional Incoporation

Since professiinal incorporations are now permitted
under the provisions of Chapter 44 of the Statutes of Alberta
of 1975, Second Sess‘on (hereinafter called Chapter 44), all
that this paper will cover is a brief explanation of the mech-
anics, and a list of recommended reforms to the present Act in
order to provide for single shareholder companies, albeit in a
specialized form. Chapter 44 permitted incorporation by four
professional groups, the chartered accountants, the dentists,
the lawyers and the medical doctors. Prior to its passage the
professional engineers and architects were the only other pro-
fessional groups permitted by their own governing bodies to
carry on business under the corporate form but no provision
was made for a single shareholder company. The amendments to
section 15 of the Companies Act contained in Chapter 44 (the
whole of which is attached as Appendix D to this paper) still
do not permit engineers or architects to carry on their profeg-

sion as single shareholder companies.

Secticn 21 of the Engineering and Related Professions
Act permits the practice of the profession of engineering by a
firm partnership corporation or association under certain con-
ditions the nost important of which is that the practice way
only be carried on in any of these forms providing that it is
the holder of a permit which is valid for one year. The require-
ments for the issuance of a permit by the association are set
out in section 22 of the Act. 1In practice the association
insists on certain special clauses in the Memorandurr of Associa-
tion but these are not set out in the Engineering and Related
Professions Act. A professional engineering company would still
have to use the word "limited" or "Ltd.". Section 3(a) of

section 21 reads as follows:



Eioms, 21. (1) Notwithstanding section 9, a firm, partnership,

ships,ete.  COrporation or association of persons may practise pro-
fessional engineering, professional geology or professional
geophysics in its own name

(a) if the firm, partnership, corporation or association
is the holder of a permit granted to it by the As-
sociation pursuant to this Act, and

(b) if the practice is carried on under the direct per-
sonal supervision and responsibility of a full-time
permanent employee or member who is also a mem-

ber or licensee of the Association and who is quali-
ﬁed by training and experience in the fields of
engmeermg, geology or geophysics in which the
firm, partnership, corporation or association in-
tends to engage or offers to engage.

(2) Notwithstanding subsection (1), no firm, partner-
ship, corporation or association of persons shall be regis-
tered as a member or licensee.

(8) When the practice of professional envmeermg, Dro-
fessional geology or professional geonhysms is carried on
by a firm, partnership, corporation or association of per-
sons as permitted in subsection (1),

(a) =21l plans, specifications, reports or documents shall
be signed by, and sealed with the stamp of, the
member or licensee of the Association who is ves-
ponsible for the same and who supervised the pre-
paration thereof, and

(b) in addition, the plans, specifications, reports or
documents shall carry the stamp issued {o the firm,
partnership, corporation or association of persons
pursuant to this Act.

'(4) A firm, partunership, corporation or association of
« Persons purporting to practise professional encineering,
professional geology or professional geophysics iz its own
I:ame as permitted in subsection (1), shall keep the As-
sociation advised of the name of the member or licensee of
the Association who is a full-time permanent employee or
member of the firm, partnership, corporation or associa-
tion of persons and is directly and personally supervising
the practice and assuming responsibility therefor.
[1968, c. 25, 8. 21]

s ot
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This would apparently bring home to the individual professional
member a personal liability for the work defined in that sub-
section. There is apparently no restriction on the kind of

company which may be incorporated by professional engineers.

In 1969 the architects were permitted to caxry on
their profession in the corporate form. Section 24 of the
Architects Act contains a basic reéestriction as to who may
practice as an architect within the Province of Alberta. Sec-
tion 3 provides for carrying on the practice in the form of a

corporation.

Practlseby 3. (1) Notwithstanding section 24, a corporation may
practise ag an architect in its own name

(a) if the corporation is the holder o1 a permit granted
to it by the Association pursuant to this Act,

(b) if the practice is carried on under the direct per-
sonal supervision and responsibility of one or more
permanent employees or shareholders who are also
registered or licensed architects, and

(¢) the beneficial ownership of all of the issued shares
of the corporation is vested in one or more regis-
tered architects 2nd all of the directors and officers
of the corporation are registered architects. i

(2) Notwithstanding subsection (1), mo corporation
8ha}111 betregistered as a registered architect or a licensed
architect.

(8) When the practice of architecture is carried on by a
corporation as permitted in subsection (1),

(@) =211 plans, drawings, specifications, reports or docu-
ments shall be signed by and sealed with the stamp
of a registered or licensed architect who is respon-
pible for them and who supervised the preparation
thereof, and

(b) in addition, the plans, drawings, specifications, re-
ports or documents shall carry the stamp issued to
the corporation pursuant to this Act,




{4) A corporation purporting to practise architecture in
its own name as permitted in subsection (1) shall keep

(@) the Registrar of Companies, and

(b) the Association,
advised of the names of the registered or licensed architects
who are full-time permanent employees or shareholders of

the corporation and are directly and personally supervising
the practice and assuming responsibility therefor.

(5) The Council shall issue a permit which shall be valid
for the calendar year during which it is issued to any cor-
poration whch has

(a) filed an application on a form provided by the
Council,

{(b) paid all the fees prescribed by the Council,

{c) satisfied the Council that it has one or more full-
time permanent employees or shareholders who are
also registered or licensed architects and who will
agsume direct personal supervision of and respon-
sibility for the practice of architecture in which the
permit holder engages, and

(d) satisfied the Council that the beneficial ownership
of all of its jssued shares are vested and that all of
its directors and officers are registered or licensed
architects as required by subsection (1), clause {c).

(6) When the .Council issues a permit pursuant to this
Act, it shall provide the permit holder with a stamp bearing
the permit niumber engraved in such manner as the Council
decides which remains the property of the Association
and shall be returned to it on demand.

(7) Any permit issued under this Act may be revoked or
its renewal withheld by the Council for failure of the
permit holder to observe any of the conditions set forth
herein governing the issuance of a permit, or where the
permit holder has been guilty of condiuet that, in the judg-

ment of the Council, is inimical to the best interest of the
public or the profession of architecture.

(8) 'Ths provisions of this Act velating to mainfenance
of the dignity and honour of the profession of architecture
apply mutatis mutandis to the revocation or withholding
of a permit, [R.S.A. 1955, ¢. 16, 8. 8; 1969, c. 10, 5. 2]
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Note that:

1. There is no provision for a single shareholder company.
2. All beneficial owners of the shares must be architects.
3. All of the directors and officers must be architects.

4., The professional corporation would still have to use the

word "limited" or Ltd.".

5. Subsection 3(a) embodies the same mechanics with regard
to liability as used in the Engineers and Related Profes-
sions Act, and is identical except for the addition of

the word "drawings".

6. There is apparently no restriction on the kind of company
which can be formed in order to carry on the practice of

architecture.

Chapter 44 generally uses the same method for each of
the four professions which it covers but it also amends the pro-
visions of the Companies Act in relation to all of the professions
to provide for a single shareholder company and makes one addi-
tional necessary amendment with respect to the legal profession.
The Company Act amendments which apply to all four of the amend-

ments, provide:

1. One or more persons may incorporate, providing they are

active members of the profession.
2. The company must be a company limited by shares.

3. The company need not use the word "limited" or "Ltd.",

providing it undertakes to add either word within 90 days

after it ceases to hold a permit.
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4. The Registrar of Companies may compel the addition of the
word "limited" or "Ltd." 90 days after the company has

ceased to hold a permit.

5. The Act refers specifically to the liability of the members

in accordance with the provisions in each professional Act.

Comments:

1. The professional engineers have apparently had
no problem in carrying on with two shareholder companies. In
a conversation with the secretary of the Alberta Professional
Engineers, Geologists and Geophysicists Association, I
gathered that there were not many sole practitioners and that
they had been able to handle the requirements of the Act by
using an additional shareholder who held +he shares i:. trust
under a declaration of trust. I gathered further that they
were not particularly concerned as to whether they should be

allowed to carry on as single shareholder companies or not.

2. The Alberta Society of Architects were not unduly
distressed about their present situation. Their restrictions
are tougher but in a converstion with the secretary of the
Association and the association solicitor, Ms. Sherry Harper,
they had been able to get along within the framework of the
present Act by havinag the additional shareholder execute a
trust declaration and simply carrying on with one director.
Shareholders apparently waive the requirement for an audit and
this is the only real hurdle presented if the company has two

shareholders but one director.

3. The problem of the death of the sole shareholder
causes some conern to the architects but only in counection
.wich an architect who was engaged, at the time of his death,

in supervision of construction, and in any event therc was onc
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remaining shareholder who could probably forthwith call a
special meeting and appoint someone to take over or make some
arrangement for the work to be done by somebody else. The

engineers had not even considered the problem and did not think

it was important.

4., The secretary of the Institute of Chartered
Accountants informed me that while there was nothing in their
Act comparable to sections 82 to 64 of the Legal Professions
Act, the Institute had set up a members' emergency assistance
plan on a voluntary basis. Upon the death or total disability
of a member of the plan, the Society would send in people to
handle his work, and in the event that a sale of his practice
was necessary, to arrange a sale at a fair price to uther
members of the Society. I gathered that the Institute had
done this on at least one occasion in the event of the death
of a member where the member had not been a voluntary partici-

pant in the plan.

5. Neither the medical nor the dental profession
could conceive of any problem whatsoever in the event of the
death of the sole shareholder. They simply took the view that

the patient would immediately acquire another dentist or doctor.

6. The situation is certainly adequately covered in

sections 82 to 84 inclusive of the Legal Professions Act.

CONCLUSIONS:

1. The existing Companies Act should be amended to
provide for the single shareholder corporation now allowed to
charge accountants, dentists, lawyers and medical doctors, to
remove some of the anmmalies which now exist and which have
been mentioned with respect to the ordinary singls shareholder

company. I can see no enormous rush to amend the existing



Seizure of
property

Custodian

LEGAL PROFESSION

(b) instruct the Secretary to direct the mewniber to pay
the property into or deposit the property with the
Supreme Court,

and may fix a time within which the member is to comply
with the direction.

(2) Property paid or deposited under subsection (1)
may, upon & summary order of a judge of the Supreme
Court, be paid out or delivered to the person or persons
named in the order as being entitled thereto.

(3) Failure of 2 member to comply with a direction given
under subgection (1) subjects the member to attachment by
a judge of the Supreme Court and may be the subject
matter of a charge of conduct unbecoming a barrister and
solicitor. [1966, c. 46, s. 80]

Seizure of Property

81, (1) Upon a summary application made ex parte by
the Society, a judge of the Supreme Court may order the
sheriff of a judicial district to enter upon any premises
where any property that relates to a transaction between
the member and any of his clients, is or may be kept, and
to seize and remove the property and place it in the custody
of the Secretary or any other person named in the order.

(2) A sheriff executing an order under subsection (1)
has all the powers of a person lawfully charged with the
execution of a writ of execution or a distress warrant under
section 24 of The Seizures Act.

(8) The Secretary shall cause any property placed in
custody under subsection (1) to be examined by such
persons as may be designated by the chairman or vice-
chairman of the Discipline Committee or by the chairman
of an investigating committee and thereafter shall return
the property to the member or otherwise deal with it as a
judge of the Supreme Court may direct on notice being
given to the member.

(4) An order under this section may be varied or sef
aside or. two days’ notice. [1966, c. 46, s. 81]

Custodian

82. (1) In any of the following cases, namely,

(z) when the name of a member has been struck off
the roll, or

(b) when a member has been suspended, or

(¢) when a member has died or become mentally in-
capacitated, or

(d) when by reason of illness or for any other reason
2 member is unable to practise as a barrister and
solicitor, or
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(e) when a member has absconded or is otherwise
improperly absent from his place of business or
has neglected his practice for an unduly extended
period, or :

(f) when there is reason to believe that the trust moneys

held by a member are not sufficient to meet his trust
liabilities, or :
(g) when sufficient grounds otherwise exist,
a judge of the Supreme Court may, upon application by the
Society either ez parte or on such notice as the judge may
require, by order appoint a person as custodian to have

custody of the property of the member and to manage or
wind up the legal business of the member.

(2) Anorder under subsection (1) may direct the sheriff
of any judicial district within the Province to seize and
remove and place in the custody of the custodian all pro-
perty of the member, and to that end the order may author-
ize the sheriff to enter upon any premises or open any safety
deposit box or other receptacle when there are grounds for
believing that property of the member may be found thereon
or therein.

(8) Unless otherwise directed, the order shall be promptly
served upon the member. :

(4) Upon the receipt by any person of notice that an
order has been made pursuant to this section, he shall retain
and shall not dispose of any property of a member until
directed by the custodian or by order of the Court as t{o
the disposition thereof.

(6) A judge of the Supreme Court may in an order under
subsection (1) or may at any time and from time to time
by a subsequent order made ex parte or upon such notice
as the judge may require,

{a) direct any bank or other depository of property of
a member to deal with, hold, pay over or dispose of
such property to the custodian, or in such other
manner as the judge may deem proper,

(b) remove any custodian appointed by such order and
appoint another custodian,

(c) give directions and advice to the custodian as to the
dispositon of the property in his hands or any part
or parts thereof, and

(d) give such directions or make such further orders
as the nature of the situation requires.

[19686, c. 46, s. 82]

angmleation 83, (1) Where property of a member has been placed in

of Droperty the custody of a custodian under section 82 the Secretary or
€OSdY the Society’s solicitor and such other solicitors or other
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persons, if any, 2s the chairman or vice-chairman of the
Discipline Committee may designate, shall examine the pro-
perty and thereafter the custodian shall, by such notice as
he thinks proper, including publication in a newspaper if
he thinks fit, inform clients of the member or other persons
as he may consider necessary,

(z) that the property of the member is in the custody
of the custodian and that an examination thereof
indicates that the client or other person appears o
have an interest therein, and

(b) that the client or other person may apply to the
custodian in person or by solicitor or agent for the
delivery to him of the property in which he appears
to have an interest or for leave to make copies of
any documents and papers among the property that
he may deem necessary to copy, in respect of any
transactions or dealings he had with the member,
subject to any solicitor’s lien of the member upon
or with respect to such property.

(2) Where the custodian is satisfied that a person is
entitled {o any property in his custody and that no solicitor’s
lien is claimed thereon or appears to exist, or if any such

lien is satisfied, he may deliver the property to the person
claiming it.

(3) Where .2 member whose property has been placed
in the custody of a custodian under section 82 claims to be
entitled to & solicitor’s lien upon or in respect of any part
or parts thereof,

(2) he shall, within thirty days from the service of the
order upon him, file notice of his claim for lien with
the custodian with particulars thereof, and

(b) - the custodian shall forthwith give notice of the
claim for lien to the apparent owner of the property
against which the lien is claimed and thereafter the

rights of the parties shall be determined according
to law.

(4) Where a2 member fails to file a claim for lien pur-
suant to this section any lien that he might otherwise be
entitled to is extinguished and the custodian is enfitled to
deliver any property to the claimant thereof if otherwise
satisfied that it is proper to do so.

(5) Notwithstanding anything in this section, a judge

of the Supreme Court may summarily determine the validity
of any claim to a solicitor’s lien [1966, c. 46, 5. 83]
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General

84. (1) Notwithstanding anything in this Division, a
judge of the Supreme Court may at any time enlarge or
shorten the time within which any thing is required to be

done under this Division or dispense with any of such
requirements.

(2) Neither the custodian, the Society, its officers, any
Bencher, any one designated by the Benchers nor any one
acting for any of them, incurs any liability or obligation as
trustee or otherwise to the member or to any of the mem-
ber’s clients or former clients or to the member’s estate or
to any other person by reason of any proceeding taken under
this Division.

(3) No liability attaches to the persons enumerated in
subsection (2) or any of them for any thing done or omitted
to be done in good faith under this Division.

(4) A judge may fix and award the costs and fees to be
taxed, allowed and paid by the member or any other person
in respect of proceedings under section 82 o 33, including
the costs and fees payable to a custodian, hul no costs shall
be awarded against the Society, its officers, the Benchers
or any one designated by the Benchers or any one acting for
any of them by reason of or in respect of any proceedings
under this section and taken in good faith.

[1966, c. 46, s. 84]

3009 Chap. 203
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Companies Act to provide remedial sections for single share-
holder professional corporations. The section dealing with
signing the balance sheet has.been mentioned to me but it.wmust
also be pointed out that the single shareholder could certainly
waive his right to an audit statement if this really distressed
him. My own suggestion is that the matter wait until the new

Act comes into force.

As with all new legislation, however, some problems
have arisen with regard to professional incorporations. I
may say at the outset that all of these problems arise because
of tax planning, or gimmickry, and are not related to the
professional incorporation by itself, but have arisen with
respect to converting an existing company which may have sub-
stantial loss carry forward, to a professional corporation,
or amalgamation of an existing company with a professional
incorporation. It also arises under a particularly esoteric
piece of tax planning whereby the wife incorporates an ordinary
company, gives all the shares to her husband, who converts it
to a professional corporation, but presumably the attribution
rules apply so that for tax purposes dividend income paid by
the corporation is the wife's income. The income can then be
split between the husband and wife by varying the salary and
the dividends. I gather this scheme has been given the name

"reverse attribution".

Attached to this paper is a copy of a letter from
the Registrar of Companies to myself and others proposing a
meeting at 3:00 pm on March 31lst dealing with some of these
problems and I will report to you the results of the meeting.
My own feeling is that the professional corporation is a tax
advantage which has been granted by the legislative assembly
under considerable fire from the opposition, and any further
tax advantages gained from it may well result in cancellation

of the whole idea. If I had my druthers I would he opposecd
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to converting existing companies or to permitting amalgamation
of a professional corporation. It is a new and strange beast

and if we want to keep it I think we should tread very lightly
at the start.



THE PUBLIC CONTRIBUTIONS ACT
CHAPTER 292

Short title 1. This Act may be cited as The Public Contributions
Act. [1965, c. 72, 8. 1]

Definitions . (1) In this Act,

(@) “charitable purpose” includes any benevolent, .
philanthropic, patriotic, artistic, athletic, recrea-
tionsl or civic purpose and any purpose that has as
its object the promotion or provision of a publie
service;

(b) “Minister” means the member of the Executive

gouncﬂ charged with the administration of this
ct; .

(¢) “organization” means a person, an association of
persons or a corporation.

(2) For the purposes of this Act, an organization is con-
ducting a campaign to obtain funds for a charitable pur-
nose

(¢) when it

(i) canvasses for, solicits or collects money, goods
or financial assistance of any kind, or

(ii) sells or provides or offers to sell or provide
any goods, services or other thing of value
or purported value,

on the plea or representation, direct or implied,
that the money, goods or financial assistance or the
sale or provision of the whole or part of the pro-
ceeds thereof is for a charitable purpose, or

(b) when it instructs or causes any person to do any
thing to which clause (a) refers.
[1965, c. 72, 5. 2]

puporiten 3. (1) No organization shall conduct a campaign to

obtain funds for a charitable purpose unless it is auth-
orized to do so

(e) by the Minister, or

(b) in the case of a campaign to be conducted within
the corporate boundaries of a city that has a by-
law passed pursuant to section 16, by the approv-
ing authority of that city.
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(2) This Act does not apply to the soliciting of funds
by an organization only from persons who are members
of the organization at the time of the soliciting, and the
spouses, parents and children of such members.

[19865, ¢. 72, 8. 3]

4. (1) An application for authorization shall be made
to the Minister or to the approving authority of any city
whose authorization is required, as the case may be.

(2) Where an application is made to the approving

authority of a city, a copy thereof shall be delivered to the
Minister.

(8) An application for authorization shall be made at
least 30 days prior to the proposed starting date of the
campaign, unless the Minister or the approving authority
of the city, as the case may be, otherwise permits.

(4) Where the gross amount of funds that an organiza-
tion intends to raise by a campaign does not exceed $250,
the Minister or the approving authority of the city, as the
case may be, may with respect to that campaign exempt the
organization from complying with any specified provision
or provisions of this Act, the regulations or the city by-law
passed under this Act. [1965, c. 72, s. 4]

5. The application for authorization shall state

(a) the name and address of the organization seeking
to obtain funds,

(b) the names, addresses and occupations of the of-
ficers of the organizatien,

(¢) the names, addresses and occupations of persons
in charge of the campaign,

(d) the place or area in which the organization will
attempt to obtain funds,

(e) the objective of the campaign,
(f) the duration of the campaign,
(g) the budgetted expenses of the campaign, in detail,

(k) the budgetted salaries, wages, subsistence and
travelling expenses that will be paid to organizers,
employees and campaign workers,

(%) thedpurpose for which the money obtained will be
used,

(j) the estimated percentage of the funds obtained
that will be expended in Alberta for the services
stated in the application to raise funds,

(k) the proportion of the funds obtained in any annual
canvass or campaign that will be placed in a sink-
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ing fund for long-term projects, to meet debentures
and a reserve fund for programs of expansion, and

(1) such other information as may be required.
[1965, c. 72, s. 5]

Daration of 6. (1) An authorization given under this Act may, at
cwhorlz-  the discretion of the authority giving it, be made valid for
a limited time only or until revoked and any such authority

may be revoked at any time.

(2) An authorization may be refused or revoked by
and in the discretion of the Minister or the approving
T authority of a city, as the case may be,

(z) where there is or will be a non-compliance with
gns Act, the regulations or any other applicable .
‘W, OI

(b) wherethereis or is likely to be a misuse of the funds
collected, or

(c) where the amount to be actually applied to a
charitable purpose is too little considering the
total amount of the funds to be obtained, or

(d) where a campaign of a similar nature and to be
conducted in the same period has previously been
authorized, or

(e) where the Minister or the approving authority of
the city, as the case may be, is not satisfied of the
honesty, integrity or bona fides of the persons
conducting or to be conducting the campaign, or
any of them, or

(f) for any other reason considered by the Minister to
be sufficient and in the public interest.

-—{8}-Where an-autherization-ig refused vr revoked by-the
approving-anthorly _of -a-city, the orgamzatmn affected
tharvb¥ ‘may, within 30 days after r_receiving notice of the
decision, appeal the decision-t6 the Minister who,. after
con51dermg the represéntations of the organization and.of
the approving authority, may either confirm-the decision or
direct-the approving authority to grant or reinstate the
authorization: - [1965, c. 72, . 6]

“irancial 7. (1) Every organization that conducts a campaign

freceipts  to obtain funds for a charitable purpose shall, after the
completion of the campaign, file with the Minister and
with the approving authority of a city that gave an auth-
orization for the campaign a financial statement audited
by an independent and qualified auditor showing

(a) the total amount of the moneys received,
(b) the total amount of the expenses incurred in con-
ducting the campaign,
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(¢) the disposition of the proceeds, and
(d) the assets and liabilities of the organization.

(2) Where the receipt of moneys is continuous, the or-
ganization shall file its financial statement with the Iin-
ister forthwith after the end of the fiscal yezr of the

organization or at such other times as the Mirister re-
quires,

(3) Where moneys are received from or the campaizn
is conducted in the Province and elsewhere, the firancial
statement required to be filed pursuant to this _sction
shall show only the moneys received in, the expenszz in-
curred in and the disposition of the proceeds collecied in the
Province. [1965, c. 52,s. 7]

8. (1) The Minister may require an organization that
has obtained funds from the public for a charitable purposs
to file at such times as the Minister may designzie a fin-
ancial statement accounting for the distribution of those
contributions, until the contributions or the contributions

of a particular campaign or drive have been experd:zd or
disposed of.

(2) The Minister may at any time require any organiza-
tion that places any of the funds received by it into a
sinking fund to file with him a financial statement respect-
ing the sinking fund. [1965, c. 2, s. 8]

9. If so directed by the IMinister, an organization that
has obtained funds from the public for a charitable pur-
pose shall at any time permit the Provincial Auditor or his
nominee to inspect the books, records and accounts of the
organization relating to the collection, expenditure and dis-
fribution of the contributions. [1965, c. 72, s. 9]

10. (1) The Minister shall submit to the Lieutenant
Governor in Council an annual report containing a state-’

ment of the receipts and expenditures of each organization
to which this Act applies.

(2) The report shall be laid before the Legislative As-
sembly within 15 days after the commiencement of the
next regular session. [1965, c. 72, 5. 10]

11. The Ministel' may publish or cause to be published

such information as he considers to be in the public interest
relating to :

(a) any organization that obtains or attempts to obtain
funds from the public for charitable purposes
whether that organization has complied with this
Act or not, and
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(b) any campaign to obtain funds from the public for
charitable purposes. -[1965, c. 72, 8. 11]

12. (1) The Minister may apply to a judge of the
Supreme Court, either ex parie or upon such notice as
the judge may require, for an order appointing a trustee
of all or any of the assets of an organization that has ob-
tained funds from the public for a charitable purpose and
if it appears to the judge that

(a) the organization is misapplying any of the funds
received by it, or

(b) the organization has failed or is failing to apply
all or any of the funds received by it to the
charitable purpose for which the contributions were
obtained, or ‘

(¢) it is otherwise in the public interest to do so,

the judge may appoint a trustee and vest in him the conirol
of all or any of the assets of the organization on such terms
as he considers proper.

(2) Subject to any directions or conditions contained in
the order appointing him, the trustee may apply the assets
placed under his control to the charitable purposes for
which the funds were originally obtained

[1965, ¢. 72, s. 12]

13. (1) An organization that contravenes this Act, or
any regulation or by-law hereunder, is guilty of an offence
and liable on summary conviction to a fine of not more
than $100 for each day that the offence continues.

(2) An officer of an organization who contravenes this
Act, or any regulation or by-law hereunder, is guilty of
an offence and liable on summary conviction to a fine of not
more than $50 for each day that the offence continues.

[1965, c. 72, 8. 13]

14. A person who on behalf of an ¢rganization canvasses
or solicits or obtains a contribution from the public for a
charitable or benevolent purpose when the organization is
not authorized under this Act to conduct a campaign is
guilty of an offence and liable on summary conviction to a
fine of not more than $25 for each day the offence con-
tinues. [1965, c. 72, s. 14]

15. The Lieutenant Governor in Council may make
regulations

(a) governing the operation and activities of organ-
izations to which this Act applies,
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‘(b) governing the obtaining of funds from the publie
and the application thereof by an organization to
which this Act applies,

() designating charitable- purposes within the scope
of this Act, either generally or in particular cases,

(d) designating organizations or campaigns to obtain
funds as organizations or campaigns to which this
Act applies,

(e) exempting a designated organization or any
designated class or classes of organizations from
compliance with this Act or with a named provision
of this Act,

(f) respecting records to be kept by organizations and
returns to be filed pursuant to this Act,

(g) prescribing forms to be used under this Act and
the regulations, including the form of by-law that
may be adopted by a eity under section 16,

(k) prescribing wwhen an organization is required to
give receipts for contributions and requiring and
governing the use of identification cards by persons
who ecanvass or solicit for organizations, and

(%) prescribing any other matter or thing deemed neces-
sary or advisable to facilitate the administration
of this Act and the carrying out of its provisions
according to their true intent, [1985, ¢, 72, s. 15]

f;;‘ifgg?e's 16. A city, by by-law, may designate any person or body
as an approving authority for the purpose of this Act and
may make such rules, not inconsistent with this Act or the
regulations, as may be necessary to give proper effect to
this Act within the city, [1963, ¢. 72, s. 16]
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(8) Section 1 is amended by adding the following clause
after clause (d):

‘(e) “patient”, with reference to » home or unit oper-
ated under The Homes for the Aged Act, means a
person who resides in that home or unit.

The Public Contributions Act

R S.A. 1970, 3. (1) The Public Contributions Actis amended by this
o 32 sectio:n.

Amendss. 6 r9) Section 6 is amended by striking out subsection (3).

Commencement

Comingiuto  J. This Act comes into force on the date upon which it
eree is assented to.

117
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CHAPTER XI
NON-PROFIT COMPANIES

Within Part I of the present Companies Act there are

a number of provisions permitting the incorporation of
"non-profit companies". Sections 16, 17 and 18 are generally
considered to come within the scope of non-profit companies.
Section 16 provides for the incorporation of fishing, sport-
ing and literary clubs, and for restrictions on the trans-
fer of their shares. There is no specific requirement that
such a company not carry on businéss for profit, but the
implication is to that effect. Section 17 authorizes the
passing of by-laws that would permit making assessments on
the members of such clubs. Section 18 has two very distinc~
tive provisions. Section 18(1) provides for the incorpora-
tion of companies with share capital with "charitable, phil-
anthropic, temperance, religious, social, political, literary,

"

educational, athletic or other like purposes." Such companies
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may provide in their Letters Patent that all property of
‘the corporation, including profits and income, shall be
held in trust for the objects and purposes for which the
company was incorporated and a prohibition against the
paymeﬁt of dividends. The provision, unlike section 16,
requires in effect that the company not be fér the pecuniary
gain of the shareholders or members. Section 18(2), unlike
section 18(1l) provides that a corporation may be incorporated
without share capital for the purposes for which a corpora-
tion may be incorporated under section 18(1l). The section
goes on to provide that such a cofporation shall be subject
to clauses (a) to (j) of section 18(2) "as well as all
other provisions of the Act not inconsistent therewith,
unless otherwise specified in the Letters Patent". It is
not completely clear whether or not the laét phrase is
applicable to provisions (a) to (j) and therefore that
provisions contrary to them may be included in the Letters
Patent. If that is the case, then it is conceivable that
the corporation c¢ould carry on business for the profit of
its members as it is clause (h) that contains the pfo~
hibition. However, this seems clearly to be contrary to the
general intent of the section, therefore, we have included
section 18(2) corporations under the heading of non—profi£

companies.
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These provisions are now generally used to incorporate
two distinct types of non-profit companies. A section 16
corporation can be described as a "corporation formed for
a private non-pecuniary purpose ... Activities for the

benefit of the membership are the predominant aspect of the

corporation, although the corporation may sometimes extend
incidentally some services of a charitable nature for the
benefit of thé public at large."1 Such companies may also,
however, be incorporated under section 18. However, many
companies incorporated under section 18 are more aptly de-
scribed as corporations "formed for a public non-pecuniary

purpose which is more commonly referred to as the charitable

not-for-profit corporation ... The charitable corporation
can be considered to be one which meets the common law %test
as to what constitutes a charity set forth by Lord MacNaughten

in Pemsel v Special Commissioners, [1891] A.C.531, 533:

'"Charity in its legal sense comprises four principle divisions:
relief of poverty, the advancement of education, ... the
advancement of religion and ... other purposes beneficial

to the community not falling under any of the preceding
heads.'2 Not only does section 18 attempt to treat the two

1. Cumming, Proposals for a MNew Not-for-Profit Corporations
Law for Canada, (1974), VOl. I, p.6.

2. 1Ibid., at p.5-6.
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types of non-profit companies as one, but it also attempts
to regulate them under provisions primarily intended for
business corporations. To even further compound the diffi-
culties, the degree to which general trust law applies to
such corporétions is open to question. One writer has de-

scribed the non-profit company as a 'bastard legal form'."3

Many provinces and almost all the American States
have separate statutes for non-profit corporations. In
Nova Scotia and Saskatchewan, non-profit companies are reg-

ulated by separate statutes called Societies Acts. In

Ontario, non-profit corporations are regulated by the Cor-

porations Act, while the Business Corporations Act regu-

lates commercial enterprises. This past summer, the Federal
Department of Consumer and Corporate Affairs released a

Report, Proposals for a New Not-for-Profit Corporations Law

for Canada, which would, if enacted, provide a separate

code for all federally incorporated non-profit companies.
As a minimum, it is recommended that non-profit corporations

be regulated by a part of the Companies Act separate from

the business corporations provisions and preferably, a

separate statute. It also appears to us that any such

3. Mockler, Charitable Corporations: A Bastard Legal Form,
[l966])Can. Bar Papers, 229.
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provisions should distinguish between private membership
corporations and public charitable corporations. In addition,
the application of general trust law should be clearly de-

lineated.

We think, however, that it is inappropriate at this
time to attempt to deal with non-profit companies in any
detail. The major questions will basically be whether or
not to follow the rules for business corporations. This,
of course, depends upon the rules finally enacted for
business corporations. We do, however, make the following

initial recommendations for consideration.

A. INCORPORATION WITEOUT SHARE CAPITAL

The present federal Act, the federal Proposals for a

New Not-for-Profit Corporations Law for Canada and the

Ontario Act provide for incorsoration of non-profit com-
panies without share capital. The usually stated advantages
of incorporation without share capital include provisions
for the expulsion of members and control on the transfer of

membership. In part, these advantages only reflect the



- 325 -

disadvantages of the present status of the law of share capi-
tal legislation which could easily be changed. However, it
appears to us that the advantages of having no share capi-
tal outweigh the advantages of share capital for both
private membership and public charitable corporations.
There is no need to have share capital to evidence a member's
equity interest in a company that is not formed for the
profit of the memﬁers. Having no share capital tends to re-
inforce the non-pecuniary purpose of the incorporation.
There will be no dividends and in most cases, there will be
no surplus assets to be distributed on dissolution. Nor are
there insurmountable problems in raising capital wiih cor-

porations without share capital.

Though capital could not be raised by the issuance of
shares, it could be raised through entrance fees, member-
ship dues, donations, borrowing, or through the issuance of
bonds or debentures. It would be a simple matter to have the
by-laws make membexrship conditional on the purchase of a bond
or cdebenture. The terms of the bond would not be at all
onerous on the corporation and could; for example, be made
recdeemable only on dissolution, the happening of a remote

contingency, or even made irredeemable. In order to remove
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any question as to the validity of such bonds (as a result
of the rule against perpetuities), it would be

advisable to continue section 80(3) of the present Act. We
believe that there is no reason to change the present
scheme in the Ontario and Federal legislation and therefore
that, as with section 18(2), the non-profit corporation

provisions should provide for no-share capital only.

B. OBJECTS OF NON-PROFIT COMPANIES

The present Act lists a number of purposes for which

incorporation may be sought. The federal Proposals for a

New Not-for-Profit Corporations Law for Canada refer to

this method as a functional approach. They suggest a general
economic approach be taken. Incorporation must be for a
non-pecuniary purpose and it must be stated whether the
corporation is a membership type or a charitable type cor-
poration. They need not state, however, the objects of in-
corporation. We favour the distinction between membership

and charitable non-profit companies. We recommend that the
incorporation of companies be permitted for ény non-pecuniary
purpose. We understand that this recommendation is not sub-

stantially different from the current practice under section 18.
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C. MEMBERSHIP

The company, as under section 18 (2), should have the
power to decide on the qualifications for membership and on
the removal of members. As under 18(2), it seems a reason-
able safegﬁard that any by-law for the removal of members
rnust have a two-thirds majority vote. There should be a
provision allowing for different classes of membership in
the same manner as companies with share capital. If there
is more than one class, or only one class for that macter,

at least one class must have voting rights.

D. TFE LAW OF TRUSTS

One of the major theoretical questions involving non-
profit corporations, and particularly charitable corporations,
is the matter of the applicability of the law of trusts,
including investment powers, mingling of assets, visitorial
powers of the founder and the application of the cz-pfés
éoctrine.4 There is authority to the effect that equity
will treat a charitable corporation as a trustee of its

property. The federal Proposals for a New Not-for-Profit .

Corporations Law for Canada recommend that it be expressly

4. See Mockler, Charitable Corporations: A Bastard Legal
Form, [1966), Can. Bar Papers, 229.




- 328 -

provided that unrestricted property of a charitable corpora-
tion not be subject to trust laf.5 This apwears to be the

preferred view.

It is also recommended that the legislation specifically
state the destination of surplus assets on dissolution. At
present, there are three po&ﬂbilﬁjes.s (1) It may be re-
turned to the dénor where the property was not given with
a general charitable intention,'7 (2) It may be forfeited

8

to the Crown on the principle of ®ona vacantia. (3) It

may be distributed as nearly as possible in accordance with
the donor's intentionc9 The third possibility is often
referred to as the cy—Efés doctrine; an analogy to the
doctrine applicable to trusts and seems to be generally

accepted as the most preferrable,J”0 A charitable corpora-

tion under the federal Proposals for a New Not-for-Profit

Corporations Law for Canada]'l would require charitable com-

panies on dissolution to distribute their surplus assets to

5. Cumming, Proposals for a Nz=w Not-for-Profit Corporations
Law for Canada (1974), Vol. I at p.33-34.

6. Ibid. at p.82-83.

7. Scott, The Law of Trusts (3rd ed.) Vol. IV at p.3054-5.

8. Re Enderton, [1954] 4 D.L.R. 710 (Man. Q.B.).

9. Wallis v Solicitor CGeneral for New Zealand [1903) A.C.
173 (P.C.). .

10. See Mockler, op. cite at note 3; Cumming, op. cite at
note 2.

11. Cumming, op. cite at note 5> at p.83.
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one or more organizations having similar purposSes. In the

event that such distribution (in accordance with the articles}

is impossible,' the liquidator would be required to choose .
another organization having similar purposes subject to the
approval of the court. We recommend thaf New Brunswick similarly,

specifically enact, a cy-pres rule for charitable corporations.

Non-charitable or membership corporations also should
be permitted to provide for the distribution of their surplus
assets on dissolution to one or more organizations with
similar objects or purposes. However, a mandatory provision
to that effect would seem unreasonable, for example,Aa
golf club being required to turn over its surplus to another
golf club. But because of the non-profit purpose or ob-
jective of such membership corporations, there is a question
as to whether the surplus should be distributed to the mem-
bers. The alternative would be a forfeiture to the Crown,
perhaps to be used for charitable purposes or perhaps to
charities directly, the decision being made by a govern=-
ment agency or by the liquidator with the approval of the
court. However, the present Federal, Ontario and New Brunswick

legislation appear to allow the distribution of a surplus
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to members and so does the proposed Federal legislation.
Despite the fact that it is against the non-profit purpose
of the company, and the inequity when only the member:z at .
the time of dissolution share in the increasing value of

the assets, we think that it is still the most generally

acceptable and practical methed of distribution.

E. RECOMMENDATIONS

We recommend that:

Non-Profit Companies

1. Provisions dealing with non-profit companies, as nearly
as possible, be comparable to those dealing with business

corporations.

2, In order to accomplish our #irst objective, the drafting

of Non-Profit Companies provisions await the final determina-—

tion of the business corporations law.

Incorporation Without Share Capital

3. As a preliminary matter, consideration be given to the
repeal of sections 16, 17 and 18 of the present Act and
a new part be eracted allowinc all organizations whose
purpose is not for the direct pecuniary profit of its

members to incorpcrate without share capital.
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Merbership

Tre

The corporations have the right to determine the re-
strictions and conditions attaching to each class of -

membership.

Law of Trusts

The cz—prés doctrine apply on the distribution of éur~
pPlus assets of charitable corporations, but that the
assets of membership corporations be distributed according
to the articles, ahd in the absence thereof, tc the

members.
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CHAPTER |

Formation of Companies

Section 2.
Incorporation—The “One-Man” Company.

1.2.1.  The original historical concept of the business corporation in
England was that of a relatively large number of individuals associated
together to carry on business in corporate form as a separate and dis-
tinct entity, initially as joint stock companies and later as commetcial
corporations formed under the United Kingdom Companies Act of 1862
and its successors.® Early corporation statutes reflected this concept in
that in England, prior to 1908, seven incorporators and members (share-
holders) were required at all times; by the 1908 amendments “private

companies” were permitted to have only two incorporators or members. -

1.2.2.  The Ontario Act provides,* in effect, that three natural persons
over the age of 21 years shall be the minimum number of incorporators
permitted to apply for incorporation. The Ontario Act further provides®,
in effect, that in certain circumstances if a company exercises its cor-
porate powers when the number of its shareholders is fewer than three.
every person who was a shareholder during such time, and who is aware
of the fact that the company so exercised its corporate powers, is sever-
ally Jiable for the debts contracted by the company during the period in
which the company had less than the statutory minimum number of
shareholders.

1.2.3. This Committee, as was the case with the 1952 Select Com-
mittee and with the Jenkins Committee, has considered whether the
law should permit the so-called “one-man” company, that is, a company
having but a single sharcholder. For prac‘txcal purposes, the one-man
company has been recognized in law since Salomon’s case.® Particu-
larly is this true in Ontario and other jurisdictions which provide for
private companies. The private or closely-held company is not infre-
quently beneficially owned by one person or company. The law should
be brou ﬂht in line with reality by glvln0 statutory sanction to the judicial
recognition of one-man companies. The limited company. being a
separate legal entity distinct from its incorporators and shareholders, it
should not matter, in law, whether a company has one beneficial owner
of many or whether such one owrner is a natural person or a company.

1.2.4.  The Jenkins Committee arrived at the opposite conclusion.

Commenting on the suggestion that the requisite minimum number of .

shareholders of a company should be one for all companies, public or
private, the Jenkins Committee stated”:

1
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“We recognize the force of these arguments [in favour of giving
statutory sanctic: - to the one-man company] bu: in our view the
practical advantuges of making the change are insufficiently great
to justify the consequential alterations of existing law and practice.
Especially is this so in the light of our later recommendation that
every company should have at least two directors and that the first
two subscribers to the memorandum should be deemed to be direc-
tors unless and until the Registrar is notified of others. This recom-
mendation is designed to discourage irresponsible incorporations;
and a change which would enable one man, by merely signing a
piece of paper and complying with certain statutory requirements,
to convert himself into a company and to repeat this performance
as often as he wishes, might be thought to encourage them.”

1.2.5.  We have not considered this line. of reasoning convincing in
the light of modern business conditions. Incorporators of companies
today are rarely, if ever, the promoters. Almost invariably the several
incorporators are mere nominees designated by the solicitor preparing
the incorporation documents, Very frequently the private or closely-
held company has but a single beneficial owner, all other shareholders
being, again, mere nominees of such owner.? As was said by the Joint
Legislative Committee to Study the Revision of Corporation Laws of
the State of New York:

“The law to engender respect should itself respect realities. This is
especially true, and does not import any sense of weakness, when
no substantive policy of law argues to the contrary, as with incor-
porators.”

1.2.6.  The majority of corporations in Ontario are no doubt in essence
“one-man” companies. The Committee has concluded that the existing
statutory minimum number of three incorporators (and, inferentially, of
shareholders) is arbitrary and artificial causing unnecessary inconveni-
ence. We do not consider that a reduction in the number of incor-
porators of companies would encourage “irresponsible incorporations”
or facilitate fraud. The concept of “one-man” companies can be given
recognition in the Ontario Act without detrimentally affecting rights of
creditors or other persons dealing with corporations. This recommen-
dation would bring Ontario law into line with the laws of 16 of the
states of the United States including New York, Pennsylvania, Illinois
and Michigan. To avoid technical ¢ ficulties in the case of the death of
the shareholder of a one-man company, Section 77 of the Act should be
amended so as to state clearly that the personal representatives of a
deceased shareholder should be deemed to be sharcholders of the com-

6



pany for all purposes with the same voting rights as had the deceased
shareholder.

1.2.7. The Committee recommends that the Ontario Act be amended
to adopt, in principle, the concept embodied in Section 47 of the Model
Business Corporation Act prepared by the Committee on Corporate
Laws of the American Bar Association, which section reads in part as
follows:

“One or more persons, or a domestic or foreign corporation, may
act as incorporator or incorporators of a corporation . . .”

This recommendation reflects the view of the Committee that modem
corporation law should impose minimum restrictions on and afford
maximum convenience and simplicity to incorporation and organization
of companies. As a corollary to this recommendation, the Committee
suggests that the Act be further amended so as not to require the incor-
porator or incorporators to be subscribers for shares.

[}

. Witness the fact that only new joint stock companies with 25 or more piembers
or with shares transferable without the express consent of all the members
were required to register urder Gladstone’s Joint Stock Companies Act, 1844
(7 and 8 Viet. ¢. 110).

. Section 3(1).

. -Section 322.

Salomon v. Salomon & Co. Limited {1897} A.C. 22, (H.L.).

. Jenkins Report, para. 21 et seq.

. This state of affairs is encouragad by the effect of section 299 of the Ontario
Act which does not require directors to own beneficially the shares held for
qualification purposes. In the Committee's opinion, Section 299(1), (2) & (3}
serve no useful purpese and should be repealed.

Lﬂ-l?«x’)l.‘h
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CONSUMER AND
CORPORATE AFFAIRS

March 24th, 1976

Mr. G. C. Field,
Institute of Law Research,

Companies Branch

402/427-2311

TWX 610-831-1942

2ndd Floor, Century Place
9803 - 102 A Avenue
Edmonton, Alberta, Canadea

T54 3A3

Law Centre,
University of Alberta,
EDMONTON, Alberta.

Dear Sir:

Re: The Companies Act
Professional Corporations
Bill 68 (Ch.u44, S.A. 1975 Second Session)

For the reasons which follow, I consider it necessary that a meeting
be arranged to review the amendments effected by Bill 68, in light of
the existing provisions of The Companies Act.

I discussed this briefly with Mr. Witten, Mr. Hurlburt, Mr. Field,
Joanne Veit and Marg Donnelly, who suggest that the meeting be h=1d
as soon as possible.

The above mentioned Chapter ui of the Statutes of Alberta inter alia
amended Sections 13, 15, 16 and 293 of The Companies Act.

The amendments to Sections 13, 15 and 293 do not cause us problems and
regardless of the obvious deficiencies in The Companies Act respecting
one-man corporations, this office has worked cut a scheme whereby such
professional corporations can be incorporated and as a matter of fact
approximately 130 have received certificates to date.

The problems arise as the result of the amendments to section 16 which
appear to contemplate the conversion of any share-capital company to a
professional corporation and the reverse if a professional corporation
were to lose or surrender its professional permit.

The main problem confronting us at the moment is the conversion of an
existing share capital company to a professional corporation.

a) The company can change its name.

b) The company can change its objects.

c) The company can change its powers.

d) The company can change its authorized capital and/or rights,
etc. attaching to its shares.

contimued.......



These changes are all provided for in sections 32 - 38 inclusive, of
The Companies Act.

It is my opinion, hcwszver, that the present provisions, inclusive of the
amendment effected by Chapter 44, S.A. 1975, do not permit an alteration
to the clause respecting the limitation of liability.

Too, the present arrangement this office has with the professional
organizations would bz defeated, at least to the extent that we would no
longer have assurance that such a professional corporation (by name and
upon conversion) was at least capable of being issued a permit.

Another method by which a professional person might offset income from

his profession by losses incurred from the other business of running a
farm, a ranch, an apartrent block, clinic building, or some other business,
would be to amalgamate a professional corporation formed in the usual way
with his existing corporation.

In either case, however, we run into the same problem.

From recent discussions it appears that the adoption of a new Companies
Act for Alberta is at least a year down the road and therefore the
existing Act may need amendment :-

a) to permit the conversion of an existing share capital corporation
to a professional corporation (See especially section 34.(1) re
inclusion of new objects and section 30 re liability clause).

b) to make provision for meetings if there is only one member.

c) to make provision for signing resolutions, balance sheets, seal,
quorum, etc. in the case of one-man companies.

d) in the case of a professional corporation, need a director be a
shareholder - it is not a statutory requirement of our Companies
Act at this time.

e) to give the Registrar authority to remove "Professional Corporation"
from a name in the event that a company loses its permit - all he
can do under existing circumstances is to add the "Limited" or
"Ltd." to the name and yet by definition a "Professional Corporation
is a company possessing a permit.

f) perhaps devise a Schedule (C) to The Companies Act as Articles of
Association peculiar to professional corporations (one-man companies).

g) clarify the point as to whether or not there is no limitation of
liability only in respect of professional acts and that such does
not extend to the other businesses one might carry on in the name
of a professional corporation.

Because detailed instructions -to legislative Counsel regarding suggested
Legislation must be in his hands by July lst for the Fall Session and
requires prior approval of the Minister who is responsible for the
particular statute, I am requesting that you meet with me at a convenient
time. As a suggestion, I propose the meeting be held at the Companies
Branch at 3:00pm on Wednesday, March 31st.

Yours truly,

P.S. Please contact iy secretary, Miss Williams, 427-2311, regarding your
ability to attend.



letters have been mailed to -

Mr. W. H. Hurlburt, Q.C.,
Mr. G. C. Field

Mr. D. J. Boyer,

Mr. W. N. Richards

Mr. P. L. Herring

Mr. P. N. McDonald

Mr. J. L. Lyndon
Mr. S. A. Pepper
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The Private and the Public. Company

A brief look at the history of the United Kingdom
legisliation will help us to focus on some uf the problems in
this area. The distinction between private and public com-
panies first entered the United Kingdom statutes in the 1907

"Companies Act and reappeared in the Companies (Consolidation)
Act of 1908. The basic definition of a private company was
the same as in Alberta today, namely, not more than fifty
shareholders. (exclusive of employees or former employees), a
restriction on the right to transfer shares, and a prohibition
against the solicitation of the public to purchase the company's
shares. These provisions are all basically an attempt to pro-
vide a corporate vehicle for the small trading venture in -
which the directors and the shareholders =re the same pecple,
and in some ways are an attempt to implement some of the
partnership provisions in the Companies Zct, such as the
restriction on transfer since the partners would have %o
aécept a new partner. It may be recalled that although the
famous Mr. Solomon was carrying on a de facto one man company,
he owned 2,001 out of 2,007 issued shares, he was still
regquired to have seven shareholders, the remaining six shares
being held by members of his family. The 1908 Act reduced
this number to three. The other two main advantages of the
private company lay in the area of disclosure, it was not
required to file its annual financial statements, and in the
fact that a private company could make a loan to its director
which a public company could not do. By 1945, the year of

the Cohen Report, the private company provisions had suffered
considerable abuse through the incorporation of private sub-
sidiaries by public companies who were nermitted to file
consolidated balance sheets remarkable mainly for the paucity
of information given. The private subsidiary did not have to
file a balance sheet and could make a loan to jits directors
vho by an odd coincidence were freguently the same persons as

the directors of the parent. The Cohen Report then attempted
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a classification of private companies into exempt private
companies ad non-exempt private companies. The definition
separating the two was complex and proved ineffective to
cure the abuses. In 1962 the Jenkins Committeé recommended
that both the distinction between exempt and non-exempt
private companies, and between private and public compénies
be abolished. The Companies Act of 1967 however abolished
the first distinction only and sought to cure the abuses
arising out of the second distinction by removing the two
main areas of abuse. Thenceforth private companies in
England were required to file their annual statements and
could no longer make loans to their directors..  The private
company still exists in England but its advantages are not
as great as before. Professor Gower has summarized these

advantages as follows:

1. There need be unly two members instead of a
minimum of seven and one director instead of a minimum of

two.

2. It can be formed more simply and more cheaply

since no prospectus requirement is required.

3. It can commence business immediately upon regi-

stration.

4. Since no prospectus is required there is not
a great deal of publicity regarding its affairs other than

its filing of its annual statements.

5. BAll its directors can be appointed by a single
resolution of a general meeting which is apparently not true

with regard to public companies.
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Professor Gower then lists as disadvantages the three original
criteria, namely the limitation of fifty members, the restric-
tion on the right to transfer shares and the prohibition for
making any invitation to the public to subscribe for its
shares, which in the 1967 Act added debentures as well. It
might be interesting to comment on the fact that when I was

in England in May of 1975 I was told by the Registrar of
Companies and by Mr, DedéTekavLE , the Registrar of the
Companies Court, that private companies were generally two

to three years late in filing their annual statements and

that nobody was paying much attention to this fact. Thi

n

simply arose from the fact that all of the auditors in
England were terribly overworked and so far behind in all

of their work. No action was being taken by any of the
administrative branches dealing with the Companies Act to
compel private companies to file their finencial statements
since the administration were as understaffed and behind in
their'work as were the auditors. Apparently, these companies
are paying tax on an estimated basis on unaudited statements
and simply file amended returns when the audited statements

come 1in.

It is suggested therefore that the main criteria
which we must look to in attempting any disfinction between
& private and public company is whether the directors are
substantially the same group as the shareholders. From the
positive tone of the last statemeat you will note that I am
presupposing that the distinction should Le retained. The
Registrar of Companies for the Province of Alberta estimates
that 98% of the companies incorporated under the Alberta
Companies Act are private companies, and that of these a
total of 5% only would have more than 15 shareholders. To
alter this distinction by wiping it out altogether would be

a major change in our company law and is not rccomaended.
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This leaves us therefore with three alternatives:
l. A separate act for each type.

2. An act broad enough to encompass the the public
company with the necessary exceptions for a private
company .

3. An act designed specifically for private companies

expanded where necessary to handle public companies.

As it will be seen in the following paper different
jurisdictions have adopted different techniegues so far as I
know no jurisdiction has adopted route number 3 above. 1In the
interests of uniformity therefore it would seem to be wiser
to stick with either number ) or number 2, and in the interests

of practicality this would seem to leave us with number 2.
Qur problems therefore would seem to be:

1. ithat should *the distinction be between 2 public

and a private company?

2. What requirements that govern a public company
should be eased or abandoned with regard to a

private company?

3. What are the specific private company problems

with which we should deal?

{1) Alberta

¥Private company" is defined in section 2 26

and is as follows:
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26. “private company’—“private company’” means a company
that by its memorandum or articles,
(i) in the case of 2 company having a share capital,

{A) restricts or prohibits the right to transfer any
of its shares, :

(B) limits the number of its members to fifty or
less (exclusive of persons who are in the em-
ployment of the company, and persons who,
having been formerly in the employment of the
company, were while in such emiployment and
have continued after the determination of such
employment to be members of the company),
but where two or more persons hold one or
more shares in the company jointly they shall,
for the purposes of this definition, be treated
as a single member, and

{C) prohibits any invitation to the public to sub-
scribe for any shares or debentures of the
eompany,

or
{ii) in the case of a company not having a share capital,

€A) limits the number of its members tc¢ fifty or
less (exclusive of persons who are in the em-
ployment of the company, and of persons who,
having been formerly in the employment of the
company were, while in such employment and
have continued after the determination of such
employment to be members of the comnany),

{8) prchibits any invitation to the public to become

: members or to subscribe for debentures of the
company, and

(C) restricts or prohibits any transfer of the inter-
est of a member in the company;

T ——— g

There is a further subsection (ii)} which deals
with a company not having a share capital. These are the
three classic distinguishing features first embodied in
the English Act of 1907. A public company is simply defined

as a company that is not a private company.

The two attributes of a private company which were
subject to so much abuse in England, the exemption from f£filing
its annual financial statements, and no restriction on the
loans to its directors are contained in section 14 regarding
loans, but it will be noted that the section covers loans to
both shareholders and directorsg and in section 146(3) which
excepts a private company from filing with its annual report,

a copy of the balance sheet and related documents.



14. (1) Loans.—A public company shall not make any Joan to
any of its shareholders or directors or give, whether directly or in-
directly and whether by means of a loan, guarantes, the provision of
security or otherwise, any fin>ncial assistance for the purpose of or
in connection with a purchase made or to be made by any person of
any shares in the company. .

{2) Nothing in subsection (1) shall be taken to prohibit

¢{a) the lerding of money by the company in the ordinary
course of its business where the lending of money is part of
tte ordinary business of the company. - '

{b) the mzXking by a company of loans to persons bona fide
in the employment of the company, whether directors or
otherwise, with a view to enabling or assisting those per-
sons to erect or purchase dwelling houses for their own
occupation, or

{c} the provision by a company, in accordance with any scheme
for the time being in force, of money for the purchase by
trustees of fully paid up shares in the capital stock of the
company, to be heid by or for the benefit of employees of
the company, including any director holding a salaried
employment or office in the company, or

{d) themaking by a compzny of loans to persons in the employ-
ment of the company, including directors holding salaried
employment, with a view to enabling those persons to
purchase fully paid up shares in the capital stock of the
company, to be held by themselves by -¥ay of beneficial
ewnership.

{38) If any loan is made by a public company in contravention
of subsection (1), all directors and officers of the company making
the same or assenting thereto are, until repayment of the said
loan, jointly and severally liable to the company and any persen
injured, for any loss, damage or costs that the company or person
sustained or incurred by rezson of the contravention of sub-
section (1).

(4) Notwithstanding subsection (8),

{a) the liability of the directors and officers of a company under
this section is limited to the amount of the loan made in
econtravention of subsection (1) with interest at the rate,
if any, stipulated for in the loan, and

(b) a director shall not be held liable for a contraveniion of
subsection (1) if he rroves that the contravention was not
due to any misconduct or negligence on his part.

{B) Proceedings to recover any loss, damage or costs sustained
or incurred by reason of a contravention of subsection (1) may not
be commenced zfter the expiration of two vears from the date on
which the loss, damage or costs were sustained or incurred. [R.S.A.
1955, c. 53, s. 14]

44
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14£3.(8) Except where the company is a private company, the an-

nual return shall include a written copy, certified by a director or the
manager or secretary of the company to be a true copy, of the last
balance sheet tha: has been audited by the company’s auditors, in-
ckiding every document required by law to be arnexed thereto, to-
gether with 2 copyr of the report of the auditors thereon, certified
as aforesaid, 2nd if any such balance sheet is in a foreign language,
there shall also be annexed to it a translation thereof in English,
eertified in the preseribed manner to be a correct translation.

In addition the following distinctions are made

throughout the Act between a private and a public company:

{al

)
o
va

~—

fd)

Under the provisions of section 15 three or
more shareholders are required to incorporate

a public company.

Under the provisions of section 75(1) a person
i5 not capable of being appointed a éirector
of a public company by the articles of assoc-
iation and shall not be named as a director
unless he has signed the articles by which he
18 appointed or filed a consent in writing
with the Registrar, and, either siened the
memorandum for the number of shares necessary
for him to qualify or filed with the Registrar
an undertaking in writing to take up and pay

for his gualifying shares.

Under the provisions of section 78(5) (h) a
director of a private company may vote upon
& contract in which he has an interest if
there is no guorum of directors in office

who are not so interested.

The definition of insider contained in
section 81(1) (e) refers only to a director
or senior officer of a public company and

itherefore exempts private companies from



(e)

(£)

(g)

the whole of division 3, Part VI, which

deals with insider trading.

Since a private company is prohibited from-
soliciting the public with regard to purchase
of its securities and could not do so unless
it converted to a puplic company, division 6

of Part VI dealing with prospectuses.

Under the provisions of section 117(2), and
providing the shareholders have agreed by
unanimous vote, the auditor of a private
company may be a director, officer or employee
of the company. There is a complete prohibi-

tion with regard to a public company.

Under the provisions of section 118.1 certain
types of companies are exempt from the neces-
sity of appointing auditors oxr obtaining an

annual report. The distinction is not the

distinction between private and public company:

embodied in the Act but is a curious distinc-
tion which seems to follow more closely the
distinction in Ontario between an offering and
non-offering company. In order to be cxempt
the company (which apparently can be either
public or p:iivate) must:
(i) not offer its securities to the public;
(ii) have five or fewer shareholders; and
(iii) must not have ass=2ts exceeding $500,000
and gross operating revenues not exceed-
ing one million dollars shown on the
financial statsment for the preceding
year. Just how a company can do this
for two successive years in a row is

not very clear.
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This section was introduced into the Act by

Bill 39 of the 1973 legislature. 1 have checked
the Bill and Hansard for any possible explenation
as to its wording. Mr. Koziak introduced thne
Bill and as might be expected there was a brief
statement that the provisioniwould be welcomed
by all and there was no further discussion of

it.

Throughout Division . 7 of Part VI of the

present Act which deals with accounting records

and financial statements there are many dis-
tinctions drawn between the requirements for a
public company and a private company. Under the
provisions of section 120 a private company must
present a financial statement consisting of a
balance sheet, profit and loss and surplus,

while a public company must present a comparative
financial statement showing all of these items

and in addition a statement of source and appli-
cation of funds (the current accounting term for
which is changes in financial position). Undex
sectionsl2l, 122, 123 and 124 a private company
must prepare its balance sheet and ancillary
statements "to present fairly the results of the
operations of the company" whereas a public com—
pany must comply with detailed provisicons. For
example section 12] deals with statements of
profit and loss in a public company clearly dis-
tinguishes ten different items as well as presenting
the situation clearly. The same detailed distinction
is made in section 122 with regard o the statement
ef surplus. " Section 123 deals with a statement

of source of application of funds which a private

company does not have to prepare in any event, and
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section 124 deals with the balance sheet and
lists 26 separate items which must be covered
in the balance sheet of a public compaﬁy,
Section 125 deals with notes to the fimnancial
statements and subsection 3 of that section
lists some 15 particular items which must be
dealt in a note to the financial statement of

& public company.

Section 131 states that financial statements
must be mailed to the shareholders of a public
company ten days or more before the date of

the annual meeting but that in a private com-
pany the shareholder is simply entitled to
demand them and there is apparently no require-
ment to mail them out before the annual meeting.
Under the provisions of section 132 public
companies are required to send to their share-

holders a six-month comparative statement.

While no attempt will be made to deal in this
paper with audit requirements for either public
or private companies it is apparent that private
companies are left pretty well to themselves
with regard to specific requirements of their
financial statements, because they do not have
to file them and they are really for the share-
holders' own information wholly. This of course
does not give the creditors of a private company
a great deal of information, they are left to
fend for themselves and use other resources as

best they may.



(1)

Under section 135(1) (d) the quorum require-
ments which apply unless the articles of

the company make other provisions are dif-
ferent for a public and a private company.

In a public company it is three, in a private
company it is two.

Under section 197(d) the court has juris-~
diction to wind up a company if the number
of members in a private company falls below
two in any other company below three. Sec-
tion 293 imposes personal liability on the
members under the same circumstances. There
is one other further section in the Companies
Act, the precise effect of which has always

haffled me, this is section 48.

48. (1) Failure to compiy with conditions.—If the company
fails to comply with the provisions that are included in its memo-
randum or articles and that constitute it a private company, it ceases
to be entitled to the privileges and exemptions conferred on private
sompanies under the sections of this Act relating '

(a) to the making of an annual return in the form of a balance
sheet (section 146),

{b) to the grounds upon which a company may be wound up
by the court (section 197), and

e} to the minimum number of members with which a com-
pany may continue to carry on business (section 2¢3),

and thereupon those sections apply to the company as if it were not
a private company.

(2) Notwithstanding subsection (1), the court, on being satis-
fied that the failure to comply with the provisions was accidental u.
due to inadvertence or to some other sufficient cause, or that on other
grounds it is just and equitable to grant relief, may, on the applica-
tion of the .ompany or any other person interessted, and on such
terms and conditions as may seem to the court just and expedient,
order that the company be relieved from such consequences as
aforesaid. [R.S.A. 1955, ¢. 53, s. 53]
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To give a concrete example let us presume that a
private company has 48 shareholders. One cf the shareholders
wishes to divide his shares equally amongst his six children
and to make a gift inter vivos to them. This will of course
mean that the company will have 54 shareholders and will no
longer comply with the provisions included in its articles of
association that constitute it a private company. It would
seem that the only effect of this would be to make the company
into a public company, but the only effect, providing an order
is obtained under subsection (2), is to bar a loan to share-
holder or director, and to regquire the company to recast its
financial statements in a somewhat different in order to comply
with the public company requirements. It would also seem that
the insider provisions would apply and the proxy and proxy
solicitation provisions would apply since these are not
matters with regard to which ths judge has any Jjurisdiction
to order an exemption under subsection (2). However it is
the wording of section 48(l) that perplexes me since it
specifically lists the three provisions of the Act which will
be effective if the company goes over 50 shareholders. The
only rational explanation is that the company does become =z
public company but if a judge so orders it is exempt from the
provisions of the three sections dealing with company orders
but no others. I am not sure that this really is wnat the
section says but it seems to be the only rational mesaning
I can dig out of it.

PROBLEMS :

0f the three criteria contained in the 1929 Alberta
Act which are carried forward to our present Act, only one
has caused little trouble and that is the restriction on the
right to transfer shares. This restriction can be as simple
and limited as simply requiring the approval of the directors

to any proposed transfer. The next variation is to reguire
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unanimous approval and various articles have built into them
what are in fact the provisions normally found in a buy-sell
agreement amongst the shareholders, usually granting a right
of first refusal to the remaining shareholders to purchase.
It may well be that there are companies which provide for a

®shotgun" clause in their articles but I have never seen one.

The limitation of fifty members (exclusive of
employees or former employees) has certainly been abused in
one wellknown case, namely Papp Holdings Ltd. At the time
of its demise PappAHoldings Ltd., a private company, had
over 250 shareholders. Various shareholders held lakrge
guantities of shares and issued frust declarations saying
that the beneficial owner was another shareholder or share--
holders, and there were instances where prospective share~
holders became emplovees of the company for as little as
one-half a day, purchased their shares during that period,
énd then left the employment of the company. While this
abuse is possible, there seems no guestion whatsoever that
Papp Holdings were soliciting the public to purchase their
shares. Since "public" has not been defined in either the
English Act or our present Act, the question of what precisely
is soliciting the public has been left to the courts to deter-

mine. The leading case in England is Nash wv. Lynde [1929]

A.C. 158. The most succinct statement of the problem however
occurs in the judgment of Scrutton, L.J. who dissented in the
Court of Appeal and was vindicated in the House of Lords.

His statement of the problem which occurs on page 102 of the
Report of the case in [1928]} 2 K.B. 93, is as follows:
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"It seems to me to be a question of degree
whether there is a sufficiently general
offering to make it a public offer, or such
a limited selected distribution as to make
it private negotiation. One may consider
the whole circumstances, ...but it remains,
in my view, a question of fact."

The House of Lords upheld this view and found that while the
document probably resembled a prospectus it had never been
"issued" to the public. In the light of this and other English
cases it would appear that the relevant facts to be looked at
are, the number of copies of the circular printed or written,
the number of persons to whom the circular is sent, the cir-
cumstances in which persons receive it, and the character oif
the document itself. In looking at the line of English cases
which preceded Nash v. Lynde it is apparent that the English
tourts have taken a much more hands off attitude than the

one British Columbia and Alberta case which will be discussed

shortly.

There are two leading cases in Canada on this mat-
ter. The first is a decision in British Columbia, Rex v.
Empire Dock Ltd. (194C) 55 B.C.R. 34. One new factor was

considered namely the general history of the company which

had started as a public company, been converted to a privats
company and had then issued some 800 invitations coupled
with an application to purchase shares and an additional @00
advertisements regarding the issuance of shares. It seems
clear that even the English courts wouirl have found this to
be soliciting the public.

The leading Alberta case is Th@théeg,Reg, v.
Piepgrass (1959) 29 N.S. W.W.R. 218, a decision of the

Court of Appesal. Piepgrass was the director of a company

called Superior Accounting Systems Ltd., incorporated

as a private company. 21l told there were three directors
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and seventeen shareholders. At the time of the trial the
shares were worthless. Within a period of three weeks Piep-
grass called on four farmers in the :Camrose area to whom he
had sold shares in other private companies, and one station
agent in Westlock with whom he had no previous business deal~
ings whatsoever and who was totally unknown to him. The
court acknowledged that it was impossible to define with any
degree of decision what is meant by the term "offer for sale
to the public".pointing out that it is one thing for an indi-
vidual or group of individuals to disclose information to
friends or associates seeking support for a private company
‘but it is quite another for a private company to go out on
the highways and byways seeking to sell its securities, and
used a very restrictive phrase that in each case the court
would be called upon to determine whether the sale of securities
was something other than a sale to persons having a comon Dond
of interest or association. They found i1 Piepgrass that the
company had put on a vigorous selling campaign to certain
members of the public who had no common bond of interest or
association. While this has somewhat narrowed%incerpretation
of the word ¥public”, and may have narrowed it to & degree
that leaves very little room to organize and start a medium-
sized company without using the route of a public company,
the definition still lacks some clarity and it seems indis-
putable that this is one of thosz areas in which the facts

" will simply have to be determined in each case.
{(2) Ontario

As we have seen the English Act of 1908 contained
the three essential characteristics as a private as opposed
to a public company. The former Ontario Act contained the
same distinction but it must be noted that the consequences
of the distinction were not the same. Under the former Untario

Act neither a public nor a private company was required to file
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financial statements. The Lawrence Committee seems to have
got somewhat confused between the distinguishing features ot
a private company and the consequences of that distinction.
They felt that a provision in the company's charter restrict-
ing the right to transfer shares or solicitation of the public
to purchase the company's securities could be better handled
by securities legislation. They were obviously impressed with
the danger of the attempt in the United Kingdom to effectively
distinguish between exempt and non-exempt private companies.
Since their recormmendation was to abolish the distinction
completely, no mention was made of the number of shareholders,

be it 50 or some other number; as being a proper distinction.

These recort:zndations were not carried into the
Ontario Business Corporations act and a distinction was made
between two types of companies, namely offering corporations
and non-offering corporations the sole distinction being
whether a company was offering its securities' to the public,
which as we have seen is a difficult matter of definition.
The definition contained in the Ontario Act is contained in

section 1(9) which reads as follows:
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simes it might be pointed out that at the present time the
only stock exchange in Ontario that is recognized by the

Commission is the Toronto Stock Exchange.

Providing the company can bring itself within the
non-offering category, by and large the Act permits retention
of a small shareholder group, freedom from public disclosure
>of its financial affairs and makes inapplicable 4 measures
contained 1in the Act for the protection of widespread share-
holders or creditors. Bearing in rind these three themes

the Act contains the following provisions:

(a) A company may restrict the right of transfer
of its shares but if it does so it”cannot

offer its securities to the public.

(b) Non-offering corporations are free from the
provisions of sections 57 to 62 which impose
obligations on a trustee appointed on issuance
or guarantee of debt obligations issued to the

public under a trust indenture.

(c) Dissenting shareholders of a non-offering

corporation may trigger their appraisal right
"in the event of a resolution authorizing the
sale of all or substantially 211 of the assets
of the company, amending the articles to delete
a provision restricting the transfer of shares,
approving an amalgamation agreement, ore;roving
continuance in another jurisdiction under the

provisions of section 100.

(d) A minimum time for a notice of meeting of
shareholders is 21 days for an offering cor-
poration and 10 days for a non~offering

corporation.



(e)

(£)

(g)

(h)

(1)

5¢-

The proxy solicitation sections, section 115

to 121 do not apply to non~offering companies.

The insider trading provisions contained in
sections 148 to 152 do not apply to a non-
offering corporation with one exception. If
any company purchases its own shares it is
deemed to be an insider and must file a report
when it does so, and must file a further report

when it resells those shares.

The audit provisions contained sections 167 (1)
are the direct lineal parent of our section
118.1 which permits companies with five oxr
less shareholders and the other qualifications

to dispense with an audit entirely.

A non-offering company need not have more than
one director whereas an offering company must
have at least three in order to comply with the

audit committee provisions.

The actual form of the financial statements and
their requirements are different for the offering
and non-offering company and are roughly compar-—
able to the difference between private and public

company in Alberta.
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THE CANADA BUSINESS CORPORATIONS ACT

The Canada Business Corporation Act makes no distinction
between private or public companies, offering or non-offering
companies, or reporting Vs non-reporting companies, as a general
classification throughout the Act. The Act uses different
criteria in different sections. Thus in certain cases companies
which are not distributing their securities to the public are
entitled to certain exemptions. Other exemptions do not depend
upon whether the company is distributing its securities to the
public but vary and may depend on the number of shareholders of
the company or upon its economic size. Since most of the exemptions
are related to whether the company 1is distributing its securities
to the public, there are four (4) sections of the Act which concern
this definition. Section 2 (6) defines a deemed distribution to

the public.

(6) Deemed distribution to the public. - For the purposes
of this Act, securities of a corporation
(a) issued upon a conversion of other securities, or
(b) issued in exchange for other securities

are deemed to be securites that are part of a distribution
to the gublic if those other securities were part of a
distribuition to the public.

Section 2 (7) defines Jistribution to the public as follows:

(7) "Distribution to the public".- Subject to subsectiom (8),
for the purposes of this Acit a security of a body
corpcrate
(a) 1is part of a distribution to the public where, in

respect of the securitv, there has been a filing
of a prospectus, statement of material facts,
recistration statement, securities exchange
take-over bid circular or similar document under
the laws of Canada, a wrovince or a jurisdiction
outside Canada; or

(b) 1is deemed to be part of a distribution to the
pubiic, where the securitv has been issued and
a 7iling referred to in wmaragraph (a) would be
recuired if the security were being issued currently.

c. o159,
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and Section 2 (8) provides for an applicaition to the Director for

determination that a security of a corporationr is mot part of the

distribution to the public. In addition to these Section 121 (1)

which is the definiition section for the wnart of the Act dealing

with insider tradins, defines distributing corporation as follows
121. (1) DPefinitions - in this Tart,

“distributing corporation®. - "distributing
coxooration" means a corporation, any of the
issued secutities of which are or were part

of a distribution to the public and remain
outstanding and are held by more than one person;

"iasider" - "insider'” means, except in section 125,
(a) a director or officer of a distributing corporation,

(b} a distributing corporation that purchases or
otherwise acquired, except under section 34,
sibares issued by it or Ly any of its affiliates, or

(c) a person who beneficially owns or exercises
control or direction over more than ten per cent
of the shares of a distrivuting corporation,
excluding shares owned by an underwriter under
zn underwriting agreement while thoses shares
are2 in the course of 2 wistribution to the publicy

The various distinctions or exemitions contained in the

Act as as follows:

A. Access to Corporaie Records - Under the wmrovisions of Section 21 (1)

shareholders and creditors of the corporation, their agents and legal
representatives and the Director may examize the records referred to
in Section 20 (1), which are primarily the Articles and By-laws,
minutes of meetings, seacurity register, mnotic=2 of directors and

notice of change of divectors, during the normal business hours of

the corporation. TIf the corporation is a distributing corporation
(see 121 (1) ) these racords are available to any person, Chris Harderxr

included.

B. Access to Sharcholders List - The samne distinction is drawn as

with regard to access ro corporate records. wuat under the provisions
of Section 21 (3) the person wishing to euaniue the shareholders list
must file an affidaviit stating the name aud acddiress of the applicant,

the name and address oi service of the body corporate if the applicant

is a body corporate. 2nd that the list wili aot be used except for

.../60.
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a purpose under subsection 9 of section 21, namely in an effort to
influence the voting of shareholders, or an offer to acquire shares

or any other matter relating to the affairs of the company.

C. Trust Indentures - Part VII dealing with trust indentures, under

the provisions of Section 77 (2) applies only to the trust indenture
if the debt obligations issued are part of a distribution to the

public.

D. Number of Directors - Under the provisions of Section 97 (2)

a corporation whose securities are or were part of a distribution to
the public shall have not fewer than three (3) Directors at least
two (2) of whom are not officers or employees of the Corporation.

Any other corporation may have one (1) Director only.

E. Insider Trading - As we have seen Section 121 (1) which is

the first section in Part X dealing with insider trading contains
a definition of distributing corporations. Section 122 (1) requries
filing of insider reports only if the corporation is distributing

corporation. "Insider" is defined in Section 121 (1) as follows

“insider". - "insider" means, except in section 125,
(a) a director or officer of a distributing corporation,
(b) a distributing corporation that purchases or otherwise

acquires, except under section 34, shares issued by
it or by any of its affiliates, or

(c) a person who beneficially owas or exercises control or
direction over more than ten per cent of the shares
of a dictributing corporation, excluding shares
owned by an underwriter under an underwriting agreement
while those shares are in the course of a distribution
to the public;
and is further defined in Section 125 (1) (2) (3). The special
definition in Section 125 applies to the rest of that section
which imposes a civil iiability on the insider who makes use of
any confidential information. These sectinns do not make any

distinction Dbetween Aifferent kinds of corporations and would

apply to all corporations incorporated or coatinued under the Act.

.. /61,
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F. Proxy Solicitation - Under the provisions of Section 143 (2)

a different standard is used rather than the distribution to the
public yardstick. The 2xception exempting mandatory solicitation
of proxies applies to companies that have fewer than fifteen (15)

shareholders two (2) or more joint holders being counted as one (1).

G. Financial Disclosure - A third standard is used under Section 154 (1)

as to which companies are required to send copies of their financial
statements to the Director. All distributing corporations are
required to send copies of their financial statements and any.other
corporation whose gross revenues exceed $10,000,000.00 or whose
assets exceed $5,0902,000.00 are also required to file their financial

- o
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H. Audit Committee - Under the provisions of Section 165 (1) a

distributing company is required to have an audit committee of not
less than three (3) Dirzctors two (2) of whom are officers or employees
of the corporation. This section ties in direg¢tly by reierence to

Section 97 (2) mentioned above in the number of directors.

I. Take-over Bids - Under the definition section for Part XVI,

Section 187, an exempt offer is an offer to fewer than sixteen (16}
shareholders or to purchase shares of a corvoration that has fewer
than sixteen (16) shareholders, two (2) or more joint holders being

counted as one (1).

The Dickerson Report discusses tihe attitude taken in the

new Act in Sections 26. 37 and 38 which reads as follows:

36. We have not preserved the traditional private-public
corporation dichotomy. Instead, we have defined
“"corporation" in different wasy in different parts
of the Lraft Act where is scemned necessary or desirable
to create a distinction. Ccrporations are therefore
distincuished on functional rather than on doctrinal
grounds. Thus, under Part i3.u9, certain corporations
will no: have to make public their financial statements;
in Part 12.00 some corporations will not have to
solicit 2roxies £rom their shareholders, and so on.

e /62,



62.

In eacl case, the corporations are differentiated
according to criteria which are relevant in
circumstances.

37. It will still be possible for incorporatiors of
corporations to set out in the articles of incorporation
those features which have traditionally distinguished
"private' corporations, such as restrictions on the
tranferability of shares. Tihe realities are unchanged,
only the label has been dropped.

38. At the same time, we have improved the position of
those who may wish to have a truly "private'" corporation.
By expressly legitimating the device of a unanimous
shareholder agreement in Tart 11.00 we allow the
closely-held corporation to avoid much of the formalism
that is not appropriate to it, and to operate, in
effect, as a partnership witia iimited liability.
The provisions allowing signed resolutions in lieu
of minutes of meetings, for example, have a similar
effect.
I have no great difference of opinion with the comments excepting
only the last sentence of Article 37. I believe that the realities
have been changed. A company such as the T. EZaton Company that had
never distributed its securities to the pubiic, or Poole Construction
Limited, would now be required to file its annual financial statements
if it were incorporated under the C.B.C.4A. There is also a distinct
difference in having a minimum number of shareholders at fifty (5Q),
whatever the problems with soliciting the public may be, as opposed
to distribution to the public and the limitation of fifteen (15) where
it occurs in the C.B.C.A. I do however agree with the comments in
Article 38 that in many ways the position of the "private" company

has been improved, and in particular by civiag legitimacy and strength

to the shareholders agreement.

BRITISH COLUMBIA'S COMPANIES ACT

The New British Columbia's Companies Act reveals an enormous
concern with abuses which occured in public companies on the
Vancouver Stock Exchange and certainly imposes onerous obligations
upon the directors of companies and seems to be designed more with
the object of security regulations than the problems of private

companies as we know them in Alberta. The distinctions drawp in the



63.

Act is that between "reporting company" and a company that is not
a reporting company. Reporting company is defined in Section 1 (1)
as follows:

"reporting company'" means a corporation incorporated

by or under an Act of the Legislature

(a) that has any of its securities listed for trading
on any stock exchange whweresoever situate; or

(b) that is ordered by the Commission to be a reporting
company; OT

(c) that

(i) was or was deemed to be a public company immediately
before the coming into force of this Act; or

(ii) had obtained an exemption order, under section 38A
of the Act repealed by this Act, where the exemption
order was in effect immediately before the coming
into force of this Actj; or

(iii) with respect to any of its securities, files a
prospectus with the Commission and obtains a receipt
therefor; or

(iv) became an amalgamated company after the coming into
force of this Act if one of the amalgamating companies
was, at the time of the amalgamation, a reporting company,

unless the Commission orders that it is not a reporting
company;
this section was strongly opposed in the submission of the B.C. Bar
and they requested at least a right of appeal from the decision of
the Commission that a company was a reporting company, but no change

was made in the Act.

Under Section 420 (1) preemptive right is given to the
existing shareholders of the allotment of further shares in a company
but this right does not apply to a reporting company. Apparently the
original Act applied to all companies and this is one of the few
incidents that the recommendations of the B.C. Bar were adopted

to restrict it to reporting companies.

Under Section 568 (3) a reporting company may if authorized
by its Articles keep a branch register of members outside of the

province.

... /64,
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Under Section 70 a different standard than the reporting
vs non-reporting company is used. ©Under the provisions of this
section a company having more than one huadred (100) members must
keep a index of the names of the members of the company as part of
its register of its members. The B.C. Bazr had no particular comment
with regard to this particular section other than subsection (2)
with superfluous. This puts them a long way ahead of me since I
really don't understand exactly what is meant bty an index I presume

it means an alphabetical list.

Division (d) of Division (2) deals with trustees and
trust indentures. The sections run from 94 to section 105 and
section 95 exempts these provisions if the debenture secured
by the trust indenture is exempt from registration under clauses
& or ¢ of subsection 1 of 21 of the Securities Act, 1967, which

reads as follows:

(1) Subject to the regulations, registration is not
required in respect of

(b) an isoiated trade in a specific security by or on
behalf of the owner, for the owner's account, where
the trade is not made in the course of continued and
successive transactions of a like nature, and is not
made by a person or company wihose ususl business is
trading in securities;

(c) a trade where one of the parties is a bank or the
Industrial Development Bank incorporated under the
Industrial Development Bank Act of Canada, or a trust
conpany registered under the Trust Companies Act, or
a loan company approved under ithe Trust Companies Act,
or an insurer licensed undey the Insurance Act, or is
an officer or employee, in thz performance of his
duties as such, of Her Majesty in right of Canada,
or of ary Province or Territory of Canada, or of any
municipal corporation or public board or commission
in Canada, or any other trade where the purchaser or
proposed purchaser is a persoun, other than an individual,
or a company recongnized by the Superintendent as an
exempt turchaser;

this would exempt bank borrowings or any isolated transactions. The
B.C. Bar felt that the distinction should have been between reporting

and non-reporting to be consistent with the roest of the Act.
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Under section 125 a reporting company can not but
a reporting companvy may lend money to or guarantee the loan of
a member or a director or an officer of the company or an employee
of the company. However under subsection (2) no company shall give
any assistance to any person with respect to the acquisition of
shares or debt obligations of the company or an affiliate or give
by means of loan guarantee or any other method financial assistance
upon the security of a pledge upon any shares or debt obligations
of the company. However under subsection (3) there are some exemptions
namely the purchase of a house, pension plans that involve purchase
of the company's stock if the stock is held by a trustee. The B.C.

Bar had no comment on this section.

Under the provisions of Section 130 every company shall have
at least one (1) director and a reporting company is required to have

three (3). The B.C. Bar had no comment with regard to this section.

Under the provisions of Section 133 a reporting cowmpany
is required to publish, not less then fifty-six (56) days before it |
holds any general meeting at which directors are to be elected, a
notice giving the date time and place of the meeting, an invitation
for written nominations for directors and some other details. While
the B.C. Bar were unhappy with the various time constraints imposed
as result of this section and other sections they did not object to
the general tenor of the section particularly when coupled with
Section 134 which states that at a general meeting of a reporting
company no motion for the election of two (2) or more persoﬁs as
directors of the company can be made by a single resolution in other
words each director would have to be voted upon separately. There is
a saving provision that if a seventy-five (75%) per cent majority is

cast at the meeting waiving this provision 1t can be waived.

Under the provisions of Section 168 there are enlarged
recuirements for the financial statements to be presented to the
annual meeting of a reporting company as opposed to the annual meeting
of a2 non-reporting company. These are similar in substance to the

differences presently existing in our Alberta Act.
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The proxy solicitation rules apply only to reporting companies
under the provisiops of Section 173. The B.C. Bar had no comment on

this section.

Under the provisions of Section 186 every company is required
to keep at its record's office a list of items running down to (w)
which is a pretty exhaustive list. Under the provisions of Section 187
{(3) if the company is a reporting company any person may examine and
take extracts from these records except the minutes of the meetings of
the directors, copies of any documents or instruments approved within
the preceding ten (10) years by the directors, copies of every mortgage
created or assumed by the company whereas if the company is not a
reporting company a person may examine and take extracts from the
records excepting thoses for a reporting company and extracts from
the minutes of every general and class meeting and copies of the
audited financial statements. In effect what these two (2) sections
have done is to requrie the company to keep on file and available a
great number of documents that would normally be filed with the
Registrar of Companies. The reporting company is not required to
file its annual financial statements but it must make them available

to anyone that wanders in off the street and wants to look at them.

Section 195 and 196 dealg specifically with financial statement:
and again they are not thgt different in substance from the present

Alberta provisions.

Part VI divisions 1 deals with audits and auditors. Section
202 permit a non-reporting company, if all the members consent in
writing, to waive the appointment of an auditor for one (1) year only.
Section 203 requires that an auditor of a reporting company be a
member in good standing of either CICA or tne Certified General
Accountants Association of British Coluwmbia. Section 207 forbids
the management of a reporting company to propose the appointment of
any auditor other than the ¢ncumbant auditor unless the proposal is
put in the information circular, and givas the auditora some rights
to appear. Section 248 follows the Ontario Act and requires an audit

committee of three (3) directors of whom a majority can not be officers
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or employees of the corpany.

Section 252 (1) (c) permits a reporting company to cancel

shares that have been held in escrow pursuant to an ascrow agreement,

and that are surrendered for cancellation pursuant to that agreement.

GHANA COMPANY CODE

The distinction between a public and a private company, in
the English tramdition, is maintained in the Ghana Code. Section 9
(2) permits incorporation of either a private or a public company
and subsections 3 and 4 define each. These sections read as follows:

9. (2) A company of any of the foregoing types may
either be a private company or a public company.

(3) A private company is one which by its Regulations-

(a) restricts the right to transfer its shares,
anys;

(b) 1limits the total number of its members and
debentureholders to fifty, not including
persons who are boan fide in the employment
of the company and persons who, having been
formerly bona fide in the employment of the
company, were while in that employment, and
having continued after the determination of
that employment to be, members or debenture-
holders of the company;

(c> prohibits the company from making any invita
to the public to acquire any shares or
debentures of the company; and

(d> prohibits the company from making any invita
to the public to deposit money for fixed
periods or payabie 2t call, whether bearing
or not bearing interest:

Provided that where iwo or more persons hold one
or more shares or debentures jointly, they shall,
fov the purposes of chis subsection, be treated a

a single member or debentureholder.

(4) Anv other company shall be a public company.
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the following points will be noted about this definition of private

companies:

1. The words "if any" at the end of (3) (a) are designed to

cover a private company limited by guarantee.

2, The fifty (50) person limit includes debentureholders as

well as members.

3. In subparagraph ¢ the words used are "any invitation to the
public to acquire", rather than the words used in the Alberta statute
"to subscribe for" this was designed to cover issues of shares or

debentures for a non-cash consideration.

4. Subparagraph (d) was inserted to prevent an abuse that had
arisen in England in which private companies advertised inviting the
public to deposit money at high rates of interest in the hope that they
could earn still higher rates of interest and augmented cash flow in
equipment leasing. Section 13 (1) of the present Alberta Act would
not prohibit a private company from doing this in Alberta today. The
only provisions of the Securities Act that might be broad enough to
cov.:r this is contained in the definition of security in section 2
27 (v) which reads as follows
Any bond, debenture, share, stock, note, unit,
unit certificate, participation certificate,
certificate of share or interest, pre—-organization
certificate or subscription.
While the Securities Act by itself does not apparently cover the
situation, the provisions of the Deposit Regulations Act, passed
in 1964, would provide adequate protection in this regard so that
subparagraph (v) would not be necessary in a definition of private

company in Alberta.

Professor Gower did not ignore the thorny problem of what
constitues an invitation to the public, and attempted to expand
and define, and also to reform, the case law as to what constitutes

an invitation to the public.
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(1) For the purposes of this Code an invitation shall
be deeemd to be made to the »nublic if an offer or
invitation to make an offer is: -

(a) published advertised or disseminted in Ghana by
° newspaper, broadcasting, cinematograph, or any
other means whatsoever:

(b) made to or circulated among persons whether selected

as members of debenture holders of the company
corncerned or as clients of the persons making

or circulation the invitation or in any other manner;

(c) made to any one or more persons upon the terms
that the persons to whom it is made may renounce
or assign the benefit thereof or of any shares or
debentures to be obtained thereunder in favour of
any other person;

(d) made to any one or mnre nersons to acquire any
shares or debentures dealt in upon any stock
exchange or in respect of which the invitiation
states that application has been or will be made

for permission to deal in those shares or debentures

upon any stock exchange:
Provided that:

(i) nothing therein contained shall be taken as
recuiring any invitation to be treated as made
to tne public if it can properly be regarded in
all circumstances as being a domestic concern
of the persons making and receiving it;

(ii) an invitation made by or on behalf of a private

comnany exclusively to its existing shareholders
and debentureholders (not being greater in number
than is prescribed by subsection (3) of section 9
of this Code) and its existing employees shall not
be deemed to be an ianvitation to the public unless
the invitation is of the type referred to in
paragraph (c) or (d) of this subsection.

(2) TFor the purposes of the foregoing subsection the

issue of any form of application for shares or debentures

or of any form to be completed on the deposit of money
with a company shall be deem=24 to be an invitation to
acquire tnose shares or debentures or to deposit money.

Where any company aliots or agrees to allot any
of its shares or debentures to any person with a view
to the public being invited to acquire any of those
shares or debentures, then, for all the purposes of
this Colie, any invitation so made shall be decemed
to he a=n invitation to the puhblic made by the company
as well as by the person actually making the same, and
any person who acquires any such shares or debentures

in respoase to the invitatio: shall be deemed to be an
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allottee from the company of those shares or debentures:
Provided that where,

(a) an invitation to the public is made in respect
of any such shares or debentures within 6 months
after the allotment or agreement to allot; or

(b) at the date when the invitation to the public was
made, the whole consideration to be received by
the company in respect of the shares or debentures
had not been so received;

it shall be assumed, unless the contrary is shown,

that the allotment or agreement to allot was made by

the company with a view to an invitation to the public

being made in respect of those shares or debentures.
Professor Gower in his commentary mentions that he considered the
Americand rule of thumb that any invitation to more than twenty (20)
people should be regard as an invitation to the public. This apparently
is a rough and ready test adopted by the American Courts in construing
S.E.C. 1legislation. One jump ahead as always, Professor Gower could
see that it might be difficult to distinguish between one invitation
to twenty (20) people and a series of invitations to separate people
which could exceed twenty (20). Subsection 2 clears up a decidedly
gray area in the case law, namely that if an application or subscription
form accompanies the invitation it is deemed to be an invitation to
the public. Section 267 was simply designed to cover the situtation
where the shares were issued to one person who was a broker or an

underwriter.

Chapter 3 of the Code consisting of Section 268 to 273
contains additional specific provisions which are applicable to private
companies only. Section 268 is the counter part of the Alberta Section
48 and does give a right to a Court to relieve the company from the
consequences of failing to comply with the provisions relating to

private companies.

Section 269 lists the documents which must be filed by a

private company annually. These consist of the following:

1. An annual report.
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2. A certificate that the company has not issued any invitation

to the public to acquire any shares or debentures of the company.

3. A certificate that the number of members and debentureholders

does not exceed fifty (50).

4. Either a
(a) Financial statements or
(b) A written statement by the auditors of the company that

the financial statement and the auditor's report have
been sent to the members and the debentureholders
together with a copy of the auditor's report but not
the financial statements together with a certificate

that no public company owns shares in the company.

Section 270 deals with qualifications of auditors of private
companies and are not as onerous as the provisions dealing with public

companies.

Section 271 contains special provisions regarding the
requisiting of an extraordinary meeting of the shareholders of a
private company, which may be called by any two (2) or more members
cf the company or a single member holding over one-tenth of the

share of the company.

Section 272 deals with the appointmemt and removal of
directors of private companies which can be regulated by the company's
regulations subject to the provisions of Section 180 tc 1385 of the
Code which set out the competence of directors the qualifications of

directors etc.

Section 2735 permits conversion of a private company to

a public company.

While not included in any of the sections dealing with
private companies, Section 301 prohibits a public company from making
a loan to any of tis directors or shareholders and thus follows the

English model.
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THE UNITED STATES OF AMERICA

The private company is referred to in American Statute
Law and legal writings as the Close Corporation. It came as a
considerable surprise to me to find how recently the concept has
had any statutory authority whatsoever in any of the states, but
then it came as an equal surprise to me to find that there were
no private company provisions in Manitoba until 1964. Before
statutory provisions was made for the Close Corporation the American
Courts in a series of decisions had held invalid a by-law adopted
by a corporation requiring unanimity for all ?%areholders resolutions,
a by-law requiring unanimity for election of directors and for all
directors' actions, and

(1) A provision in a charter appointing a particular
person as secretary-treasurer of the company.

(2) An unanimous agreement amongst four (4) equal
shareholders that one (1), who had advanced
additional funds to the company when it was in
trouble, was to cast fifty (50%) percent of the
votes.

(3) The Courts took the attitude that "Corporations
were invented to circumvent the unity required
in partnerships" and that "any agreement amongst
the shareholders which would tend to sterilize
the directors was invalid®. All of these decisions
follow the spirit of the decision in Jackson vs
Hooper (1910) 76 N.J. Eq. 592 and its apparently
widely quoted statement that business associates
in an incorporated partnership forego all the rights
duties and obligations of partners when they form
a corporation and become its shareholders. They
can not be partners inter se and a corporation
to the rest of the world. By adding a new section
to the New York Stock Corporation Law in 1948,
New York took a cautious step towards the Close
Corporation. The new section, Section 9, only
authorized and permitted charter provisions fixing
high quorums for shareholders and directors meetings
and requiring higher votes for shareholders and
directors' actions. Minority shareholders could
thus be given a veto power.

The first extensive statutory innovation on Close Corporation
lLaw was the North Carolina Business Corporations Act, enacted in 1955

which became effective July 1st, 1957. In order to overcome the

N VER
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Jackson vs Hooper philosophy Section $8 -t 73 (b) of the Act read

as follows:
"Except in cases where the shares of the corporation
are at the time o subsequently become generally
traded in the markets maintained by securities
dealers or brokers, no written agreement to which
all of the shareholders have actually assented,
wheth>r embodied in the charter of bylaws or in
any side agreement in writing and signed by all
the parties thereto, and which relates to any
phase of the affairs of the corporation, whether
to the management of its business or division of
its profits or otherwise, shall be invalid as
between the parties thereto, on the ground that it
is arn attempt by the parties thereto to treat the
corroration as if it were a partnership or to
arrange their relationships in a manner that would
be appropriate only betwzen partners ... A transferee
of shares covered by such agreement who acquires
them with knowledge thereof is bound by its
provisions."

There was no attempt to define a Close Corporation other than the
absences of trading in its shares in the securities market since
it was felt that the shareholders had it within their power to
forestall general trazding in their shares by imposing restrictions

upon transfers. The following were the main changes in the Law:

1. The Act provided that " subject to the provisions of

the Charter, the by-laws or agreement between the shareholders

opherwise lawful, the business and affairs of a corporation shall

be managed by a board of directors'. Prior to this all United States
Statutes simply provided that business of zvery corporation shall be
managed by its directors and this was a statutory rejection of the
concept for Close Corporations so that the shareholders could by

agreement control the business of the company.

2. Provision was made for one (1) man companies.

3. High or unanimous quorum requirements were permiited for

shareholders and dirsctor meetings and actions.

4, The Act provided for liquidation in an action by a shareholder
when a deadlock amongst the directors could not be broken by the

shareholders and permritted the shareholders to expand upon this
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in a written agreement setting out other incidents in which the

company could be wound-up.

5. No specific statutory provision was made with resepct to
restrictions on transfer of shares since apparently the case law

in North Carolina clearly permitted this. The Act did permit the
Company to buy its own shares (out of surplus) from any shareholder

upon the vote of the majority of the other shares.

6. The Act had attempted to deal with an unfortunate fact of
life in the Close Corporation, namely the complete informality in

the manner in which a great number of them are run. They rejected

the concept that a formality good for General Motors was necessarily
good for thé incorporated hot dog stand by providing a section relating.
to informal or irregular actions by directors or committees. Section 34
Subsection a made an informal action taken by the majority of the
directors even without a formal meeting as binding as if it had been
done with all the formalities. Subsection b provided that if a

meeting of the directors otherwise valid was held without proper

call or notice, action taken as such meeting was deemed ta be

ratified by non~attending directors unless they filed an objection
promptly after learning about the action and subsection c provided

for written consent signed by all of the shareholders or directors

to be equivalent to action taken at a meeting.

7. A simple procedure for dissolution was provided and a

much simplified procedure for amalgamation.

The commission which drafted the Act considered carefully
the question of having one Act for Close Corporations and another
Act for "Public"” Corporations. The two act mrinciple was rejected
primarily because of the problems of definition as to which was
which but almost equally they were attempting to generate a general
awareness throughout corporation law of the peculiarities of the

Close Corporation. The commission also pointed out that the concept
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of private company used in England, and the two separate kinds of

Acts used in various European countries were primarily distinctions
arising from distributions to the public. Since they felt that this
was adequately covered by the S.E.C. and its regulations and by the

Blue Sky Laws this distinctions was not necessary in their statute.

In 1962 South Carolina followed with the South Carolina
Business Corporation Acts which again was aNMAct that could apply
to either type of company but considerably expanded a shareholders
rlght to dissolve the company and incorporated the English section
210 giving the Courts very braod powers as to remedies other than

dissolution.

In 1963 the New York Business Corporation Law became
effective although it had been enacted in 1961 and went one step
further with respect to the wunanimous shareholder agreement. It
P2rmitted the shareholders to in effect run the company but provided
that if they did the directors were relieved from liability for
managerial acts or ommissions ordinarily imposed upon them and
transferred that liability to the shareholders for so long as the
g¢iscretion or powers of the board were controlled by the shareholders.
The Act also imposed a liability for wages upon the shareholders of

a Close Corporation as well as upon the directors.

The same year, 1963, sav the first of the states to enact
a separate integrated Close (Corporationm Statute, namely Florida.
The statute permitted a Close Corporation, and "a corporation for
profits who shares of stock are not generally traded in the markets
maintained by securitie dealers or brokers’”, to elect to be governed
either by its provisions or to remain subject to the law aplicable
to corporations. The Act contained most of the provisions which we
have already discussed. There has been considerable criticism of
the Act in that it is not as clearly drawn as the North Carolina
Statutes and in many sections is ambiguous. In 1967 Delaware and
Maryland enacted Close Corporations Statutes the model for which was

adopted by Pennsylvania in 1969. These take the form of a scparate
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subchapter to general corporation law but it is interesting to note
that some attempt has been made to further define a Close Corporation,
and in these three (3) Acts a Close Corporation is defined as one
that:
(a) It outstanding stock shall be held by not more
than thirty (30) persons.

(b) All of its stock shall be subject to one or
more restrictions on transfer.

(c) It shall make no "public offering" of its stock.
Any corporation that meets these requirements can elect to become
a Close Corporation or it can remain subject to the other provisions
of the general corporation law. Provision was also made that any
existing corporation that met these requirements could become a
Close Corporation. While most of the section are similar to what
we have already dealt with and permit prinicipals usually associated
with partnerships to be embodied in the corporate structure, one
very interesting provisions was added. To make absclutely certain
that a Close Corporation's stock was subject to effective restrictions
on transferability the Act provided that if a restriction on transfer
of stock of a Close Corporation was held to be unauthorized by the
Court, the corporation could none the less have an option for
thirty (30) days to acquire the restricted stock at a price agreed
upon by the parties or to be determined by the Court failing agreement.
In the event of the company doing some act which would take it out
of the Close Corporation status, the shareholders had thirty (30)
days in which to rectify the breach or the company lost its status
as a Close Corporation. Once again if the shareholders entered into
an agreement (and not necessarily all of them providing that a majority
did so) which constrained the powers of the directors and transfered
some management functions to the shareholders, then the directors were
relieved of their 1liability and the liability was transferred to the
shareholders. The Act also gave the Delaware Chancery Court the
power to appoint a custodian or a provisional director for any
Close Corporation whose directors (or sharenolders if the corporation
was managed by shareholders through an agreement) in the event of

deadlock.
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The Maryland Act was similar except that it required unanimity
in all shareholders agreements and unanimity for alterations of the

corporate structure including the holders of non-voting shares.

In 1969 Pennsylvania, as mentioned above, followed the

Delaware model.

In 1972 Michigan enacted a new business corporation Act
which took the route of providing all the necessary provisions for
Close Corporations in their general Act. The Act included a section
directing that it be liberally contrued to promote it purposes and

policies in giving recognition to legitimate needs of Close Corporationmns.

Kansas took the same route in the same year with a very

similar Statute.

In the following year Maine enacted a new Buisness Corporation
Act defining a Close Corporation and containing & number of provisions
aplicable solely to a Close Corporation which were similar to the
North Carolina and New York Acts. In the same year Virginia enacted
a stutute similar to North Carolina's and Texas added five (5) new
articles dealing with Close Corporations to its business corporation

Act.

F. Hodge O'Neal in his massive two volume work on Close
Corporation Law in the United States list the following criticisms

of the existing law with regard to Close Ccrporations.

1. The variations in the Statutes and the still difficult problem
in American law in interpretation as to just how much freedowm the
participants in a Close Corporation have to set up control patterns
allocating management the way they desire. Some of the statutes are
characterized by the principal that an important control arrangement

can not be given effect, even amongst shareholders who agree to it,
unless it is embodied in the Corporations charter. If it appears in

a shareholders agreement a loan or in the by-laws of the corporation

the old rules would probably apply.
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SUMMARY

American jurisprudence has been faced with the Rule
contained in Jackson wvs. Hooper, that if one incorporates, one
losses the ability to mold ones business affairs more closely
to that of a parntership. As the American cases reveal on many
occassions, the price for limited liability has been high and
particularly when dealing with a minority shareholder who felt
his rights had been protected by a shareholders agreement only
to discover to his sorrow that the agreement was void. Canadian
law is not faced with the same historicai perspective. While
shareholders agreements do have their problems and particularly
when shareholders proport to bind the actions of some or all of
them as directors of the company, the Courts have usually held them
to be severable and have not declared the entire agreement void
but simply unenforceable when it proports to control the directors
in any case where there is a conflict between the provisions of
the shareholders agreement and the directors fiduciary relatiocnship

to the company.

O'Neal has pointed out that in actual practice the Close
Corporation does not achieve all of the limited liability that it
sets out to obtain since large creditors and lending institutions
will inevitability require personal guarantees of the shareholders
and/or directors. The American Courts have been more prone to piexce
the corporate veil with respect to the contractual obligations then
our courts. They have used as instruments to do this a findiug of a
failure to comply with the formalities required in a company, a
representation to the creditors that the corporate shareholder was
acting on his own behalf and have even gone so far in some jurisdiction
to use the grounds of under capitalization as a basis for finding
that the shareholder had used the corporation as a "mere instrumentality
or "alter ego'. This however appears to me to be one of thosec areas
which will simply have to be decided on the factS in each case and
I would doubt that Canadian Courts would be quite as quick tc pierce

the corporate veil as American Courts in some jurisdictions have bheen.
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Considerable discussion has taken place in the United

States concerning the liabilities of the shareholders of a Close
Corporation for torts of the corporation. Apparently encrmous
abuses have arisen in New York city with the taxi cabs companies.
An operator owning fifty (50) taxi cabs will incorporate twenty-five
(25) companies each holding two (2) cabs apiece, which in the event
of- a serious tort claim it is prepared to abanddn. No doubt the
injustice have been grave but it must be remembered that there 1is
apparently no unsatisfied judgment fund, and equally apparent no
proper legislative requirement for liability insurance before the
vehicle licence is issued for the taxi cab. The theory is that a
creditor dealing with a Close Corporation is doing so by choice and
should take whatever precautions he deems necessary, the victims of
torts however had no choice in the matter whatsoever and the suggestion
has been made that Close Corporations be required to carry liability
insurance. One of the first problems presented by such a statutory
provision would be the definition of a Close Corporation, and it is
interesting to note that in 1967 in the Yale Law Journal the
suggested definition was as follows:

“"An incorporated enterprise whose common stock

is owned by or for not more than twenty-five (25)

persons, not counting those who own stock

represgsenting reither one (17%) percent or more

cf the outstanding common stock nor more than

the total book wvalue of $10,000.00."
While the twenty-five (25) persons is an interesting figure, in the
ten years since 1967 the $10,000.00 figure seems to be totally
inadequate, and this would always present a problem in an inflationary
economy in the definition section would have to be changed every

four (4) years or perhaps less.

THE EUROPEAN PRIVATE COMPANIES - A very brief summary

A. WEST GERMANY

German company law is federal law. Business can be carried
on in West Germany under a partnership a public company (AktG) and
a private company (GmbH) and a limited (referred to a "Commerical')

Partnership. The common form of business endeavor in West Gevrmany
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is a combination of the limited partnership and the private company
in which the private company is the general partner subject to unli
perscenal liability for the debts for the firm. This form is usuall
adopted because of the West German tax laws which apparently have n
quite been able to reconcile the "flow thorugh" of profits from

the ccrporation to its shareholders. The form is referred to as th
"Gmb H & Co. it is taxed like a normal partnership and orly the pro
channeled through to the shareholders of the general partner are sul
to double taxation. Naturdlly these are kept very low. The
shareholders of the private company are usually identical with the

limited partners.

The private company Jtself owes its existence to an Act
of 1870, which kas not been changed to date to any major degree
although West Germany has been working on a up-dated draft since 12°

but apparently has not been able to obtain legislative approval for

this draft. The private company has the following characteristics
1. Two founders are need for formation but once formed all of
the shares may be held by one individual or corporate body. There

is no restriction as to residence or citizenship.

2. After agreeing to and filing the articles, the founders

must appoint at least one managing director and a registered office.

3. Registration will take place after the capital duty tax
has been paid, the articles have been approved, and the

95,000
minimum capital of D.M. has been paid up. In practice this sum

is often not paid but the founders file a certificate saying that

it has been, and areliable for the amount.

4. The company comes into existence once it has been entered
into the Commerical Register and after registration one of the two

original founders may transfer his share to the other.

5. Preincorporation contracts are generally not binding upon
the company and must be ratified approved and accepted by the
company.
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6. The principle of ultra vires does not exist under German
Law and while objects are stated in the articles the 1list is of
relative minor importance. One sentence is usually used to satisfy
the requirement. Shareholders loans have been treated as part of
capital and 1959 the Federal Supreme Court decided that a loan which
a sole shareholder gave to a private company in order to avoid
its bankruptcy could not be paid back before the company was restored
to a healthy financial condition, and in the event of bankruptcy,

must be treated by share capital and rank after the creditors.

7. The company must have one or more managing directors and

the power of the managing director to act vis-a-vis third parties

can not be limited except by providing for the necessity of the
signature two (2) managing directors. His power with respect to the
company's internal affairs however is usually limited in the articles
which will list various business transactions for which he needs the
approval of the shareholders meeting or, if provided for, the approval
of a supervisory board. It will be noted that the supervisory board
is not a necessity for a private company. The managing director

may be personally liable for acts exceeding his authority, but the

company will bound with respect to third parties.

8. The shareholders meeting is paramount and a resolution
instructing the management is binding upon the management. The
shareholders decide the appointment and removal of the managing

director approval of financial statements and distribution of

dividends and in effect supervision of the managment. In addition

they make dicisions on items such as the annual budget investment plan
and the future operations of the company. A resolution is effective

if signed by all of the shareholders. Resolutions are passed on the
basis of simple majority but there is a provision for "special resolutio
of three quarters (3/4) votes which is necessary in order to amend

the articles. Proxies are permissable.

9. Shareholders holding ten (10%) percent of the share capital
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are entitled to requistion a shareholders meeting.

10. The Supervisory Board

a. The supervisory board is mandatory only if the company
has more than five hundred (500) employees or is engaged in

coal mining or steel manufacturing.

b. Until February of this year one-third (1/3) of the members
of the supervisory board must consist of employee's representatives
in February of this year the law was changed so that one-half (1/2)
of the supervisory board must consist of employee's representatives
and the other half of the shareholders' representétives. The
shareholders' representatives have a casting vote in the event of a

tie. No managing director can act as a member of the supervisory

board.
c. In the case of a voluntary supervisory board complete
freedom is left tc the articles. In the case of mandatory supervisory

board the supervisary functions are listed in the Act. In some larger
private companies the voluntary supervisory board has been used
rather than leave some of the functions normally performed at the
shareholders meetings tothelarger group. From the articles 1 have
been able to read I have not found any limitation -on the number of
shareholders.

iwA PRiyérm Co,
d. The share capital’/does not consist of negotiable shares
and share certificates are seldom issued since they wonld not have
the significance of share certificates but would merely serve as
evidence. ©Normally the share capital is divided into such number of
shares and of such amount as happens to be subscribed by the individual:
shareholders. These can be split at any time into parts of a share
with the approval of the company. Transfer can only be done by
contract executed before a notary and is only effective upon a company
upon receipt of notice that the transfer has been completed. Restrictio
may or may not be contained in the articles. Since a share is not
a negotiable share certificate the transferee has no abscolute

guarantee that the transferor actually owns the share and the
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share register is of no great help in proving ownership. Transfer
of shares in a private company in Germany are therefore aught with
danger and the vendors chain of title would have to be checked in

much the manner of a search of an old system piece of land.

e. By and large the accounting principles are not set forth
in the private company law but are set out in the tax laws. The
Act simply provides that proper accounts must be kept and places
this responsibility uvpon the managing director. The financial
statements need neither be audited nor filed or even published
unless the total balance sheet volume exceeds D.M. 125,000,000,

or the annual turnover exceeds D.M. 250,000,000 or the average
number of employees exceeds 5,000. All affiliate companies are

locked together as onz for the above requirements.

THE PUBLIC COMPANY

By and larce the provisions of the law regarding public
companies are much more detailed and to a far greater extent they
are mandatory since the purpose is to protect the general public.
In general it resembles the English public company and very briefly

has the following characteristics:

1. There must be five (5) founders and at least five (5)

shareholders.

2. Minimum subscription is D.M. 160,000.

3. There must be a supervisory board and a board of managment.
4. Financial statements must be audited and filed.

5. There are three (3) distinct bodies each with strictly
distinct functions. They are:

(a) The HFoard of management which is solely responsible
for the management of the company and makes all
decisions on day to day management. It has the
exclusive and unrestricted authority to represent
the company. Its members are appointed by the
supervisory board for a period of uot more than
five (5) years. It decisions are made by majority

resolutions and its members are bound with the
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duties normally associated with the Directors
of an English public company.

(b) The supervisory board it main functions are to
appoint, and remove, the members of the board
of management and to supervise the management
in its general directions. It approves the
annual financial statements and has the power
to call a general meeting of the shareholders
in any case which it deems to be an emergency
or of grave necessity. The general meeting
elects its representatives and the union or
workers counsel elect theirs. The term of
office of members can not exceed four (4) years.
Any representative of the shareholders, but not
the employees representatives, may be removed at
anytime by a three-fourths (3/4) majority of a
general meeting of the shareholders.

() The general meeting of the shareholders is responsible
for the election and removal of its representatives
to the supervisory board, the appointment of the auditor:
decisions on the appropriation of profits as determined
by the financial statements. The meetings are normally
presided over by the chairman of the supervisory
board but are called by the board of management or
as mentioned above in case of emergency by the
supervisory board.

6. Shares may be either bearer or registered and shareholder
representating at least five (5%) percent of the share capital may
reguistion a shareholders meeting. Shareholders representing at
least ten (10%) percent of the capital or D.M. 10,000,000 may

demand that the Court decide whether the auditors should be replaced
or that special auditors be appointed in order to investigate fraud

or other irregulatites.

7. German law has worked out an interesting solution to the
problem of conflict of interest between parent and subsidiary

in the mechanism of a "control agreement! gioviding the control
agreement has been executed the controlling company 1is not prohibited
from issuing instructions to the subordinate company to either enter
into or refrain from transactions which would be to its own disadavantag:
but would be in the overall interest of the parent or the group.

The primary requirement for the legality of such an agreement is

that it provide reasonable compensfration to outside shareholders aad
amstmapteary 0f the subordinate compan;”;ay suffer,Both in the Act and

in the tax laws detailed and specific provision is made with regard
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to reporting on relationship of affiliated companies and the

preparation of consolidated financial statements.

AUSTRIA

Similar to the German pfivate company Act except that
it was passed in 1892. ©No share certificates are issued in a
private company. The differences between Austrian and German law

are not many and main ones are as follows:

1. Preincorporation contracts are binding upon the company
and the promoters are not personally liable in any case where the

nonregistration of the company was known to the third party.

2. A shareholder may be held liable beyond his full capital
contribution, in proportion to his share, if the articles so provide.
However the shareholder has a right to surrender his share in lieu
of making any further payment over and above the paidup amount of the

share.

3. German law does permit a company to acquire its own
shares if they are fully paid up, out of the net assets of the
company exceeding the stated share capital. Austrian law prohibits

a company from acquiring its own shares.

4. The managing director is subject to a statutory prohibition

against competition.

5. A supervisory board is required where the number of share-
holders exceeds fifty (50) and is also mandatory where there are

more than three hundred (300) employees.

. wWa . . .
6. Diré&stive actions are more easily brought under the
Austrian lawv against the managing director or against members of

the supervisory board.

7. Probably the greatest difference lies in the existence
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of a public control institution similar to the jurisdiction exercised

by the company courts in Great Britain.

8. The minirum share capital is approximately the same and
the procedure is also identical to the German system in most other

respects the law is very similar to the German law.

9. The public company law is almost identical with the German

law.

DENMARK

Denmark passed a new private companies act and a new,
separate public companies act in 1973. The private company is
referred to as an ApS and the public company is referred to as an
A/S. One of the most distinctive features contained in both acts
deals with a definition of a group of companies. The parent company
must prepare a consolidated balance sheet in addition to its own
annual accounts and special provisions apply to groups with respect
to the acquistion by a company of its own shares, trading in a
company shares by members of the company's board of directors or
board of managment, and regarding auditing and profits of the
companies within the group. There is a special rule regarding the
parent company'sright to redeem minority shareholders in subsidiary
companies. While the Acts thus go part way towards treating a group
of companies as a legal unit the principal rule in Dannish law remains
that any company, including a wholly owned subsidiary, is treated
in all respects as an independent legal person and each company is

only liable for the commitments it has itself entered into.

A private company can be converted to a public company and
most enterprises start as private companies and are converted since
incorporation of a public company is a very long and technical business.
Apparently the lawyers in Denmark incorporate companies with the

minimum subscription and minimum paid in capital and have them
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available on ready use basis.

Companies are formed by filing the articles of association

which must contain the following main provisions.

1. The company name,

2. The municipality in Denmark where the company has its

registered office.

3. The objects to the company.
4. The share capital.
5. The denomination of the shares and the voting rights

of the shareholders.

6. The minimum and maximum number of members of the board

of directors, the number of auditors and the term of office of

each.
7. Provisions regarding notice conveying general meetings.
8. The matters to be dealt with at ordinary general meetings.
9. The company's fiscal year.
10. Whether the shares are to be registered or bearer.
11. Whether the company shares are to be non-negotiable

instruments.

12. Whether the shareholders are to be bound to allow the

company to redeem their shares and if so the rule governing redemption.
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13. Any restrictions on the transferrability of shares.

14. Any restriction on the authority of the board of

directors and the general manager to bind the company.

The main characteristics of Dannish companies, with
indications as to whether they apply to both private and public,
are as follows:

1. Denmark has adopted the first directive of E.E.C. and

has thus pretty well abolished the doctrine of ultra vires.

2. - A public company must issue share certificates a private
company may or may not and may issue share certificates in bearer

or registered form, with special rights and conditions, with

rights or redemption, and may limit their transferability. Share
certificates are negotiable unless the contrary is stated in the
articles and each individual share certificate carries a conspicuous
notice to the effect that the certificate is not negotiable. A
bearer share can be converted to a registered share but a registered
share in the name of the holder does not, by delivery and endorsement,
become a bearer share. The share register is only accessable to the
company's board of directors, the tax authorities, and where there

is a two-tier structure to a representative of the employees.

3. There is a registrar of companies whose office in Copenhagen
deals with the whole country. His decisions may be appealed and

his records are open for inspection to the public.

4, He also receives annual reports from all companies public
or private which include financial statements, the contents of which

resemble closely the modern requirements of the C.I.C.A.

5. Only par value shares are permitted and must be subscribed
for in cash or in kind, but if in kind the details must be filed

with the registrar of companies. Share may be sold at a discount or
a premium. The excess must be appropriated to the statutory reserve

fund. A special resolution is required for the issuance of convertable

debentures. In a private company a pre-emptive right is given to
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the shareholders. All shares must carry voting rights. The voting
power of some shares may be increased beyond one vote per share
but not beyond ten times the voting power of any other share of

the same amount.

6. Dannish companies use the two-tier system. Members of

the board of management may sit on the supervisory board but may
only constitute a minority of the board of directors and the
chadirman of the board of directors can not be a member of the

board of management. The board of management is obliged in all
matters to follow the instructions of thé board of directors. The
board of directors may if it wishes, take up .each separate item for
discussion and decision. The system may be described as about half-way
between Germany and the ¥nited Kingdom. All public companies are
required to have the two-tier system whereas private companies are
only required to have the two-tier system if their share capital 1is
Kr. 4,000 or more. If less the board of directors may consist of
only one. If the share capital is more then the board of management
can be one or more members but the board of directors must consist
of at least three members. Employvees of eithera public or private
company have a right to elect two members to the board of directors.
They may waive this right but if they choose to exercise it then

the board of directors in any case must consist of at least three
members elected by the general meeting and two by the employees.
This is true however only in companies with fifty or more employees.
Curiously enough the managers are entitled to vote for the election

of thz2 employee's representatives.

7. There is one exception to filing the annual statements

namely if a private company has assets totalling less than Kr. 2,000,000
an annual report need not be prepared and only a balance sheet

showing the main items and not specified in detail, including only

the principle notes, need be submitted to be published.

8. One of the most distinct features of Dannish company
law are the sections dealing with appropriation of surplus. A& least
ten (10%Z) percent of that part of the years earned surplus which is

not used to cover any loss from the previous years must he transferreoed
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to a legal reserve fund until such time as the fund amounts to

ten (10%) percent of the share capital. The amount transferred
thereafter msut be at least five (5%) percent until the fund amounts
to a quarter of the share capital. Contributed surplus arising from
the sale of shares at a premium must also be transferred to the legal
reserve fund.

Apart from reductions of capital,the legal reserve fund
may be used to cover a loss which is not covered by the free equity
capital or to issue bonus shares if the company has no uncovered
loss. The balance of the earned surplus is described as "free equity
capital" and may only be distributed by way of dividend. A dividend
must be approved by the board of directors and presented to the
general meeting for approval, Since directors are personally liable
if they dip into the legal reserve fund they may overrule the decision
of the shareholders meeting. Dividends may be declared only once a

year following receipt of the annual statements.

In addition the free equity capital may be tied to a
definite object by provision in the articles. Any fund so provided
such as an exchange regulation fund or a building fuund can not be
paid out in dividends unless the company alters its articles which
it can only do by special resolution (75%). Both acts provide that
Dannish companies may make charitable donations either as regular
contributions or on a once and for all basis but they must be approved
at the general meeting. The directors are however entitlted to make
donations which are insignificant in relation to the company's

financial position.

9. A loan to a shareholder may be granted but only against
good and valid security and only to the extent which the company's
free equity capital exceeds the appropriated equity capital. All

loans to shareholders must be specifically shown on the balance sheet

of the company. Loans to the company's auditors are specifically
prohibited.
10. Auditors are elected for omne year by the shareholders

however shareholders holding at least one-tenth of the share capital

may demand at a general meeting that a special winovrity auditovr be
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appointed by the Registrar of companies to share the auditing of

the accounts for the current year. In general the act has emphasised
the auditors position as an essential but independent organ of the
company and gives the auditor powers to convene extraordinary genefal
meetings of the shareholders. Some attempt has been made to define
the scope of the auditor's duty. He is not required to submit the
company's activities to commercial evaluation but he is required to
express his opinion on matters of accountantcy and must give a

certificate in a statutory form.

11. Minority shareholders have been given a new remedy under
the Acts of 1973. A shareholderg may submit a proposal at any general
meeting for an extraordinary scrutinesy of the company's affairs.

If the proposal is passed by a simple majority the general meeting
elects one or more scrutineers. If the proposal is defeated but
still obtains the support of shareholder representating twnety-five
(25%) percent of the share capital, a shareholder may reqguest the
bankruptcy court in the district where the company has it registered
office to appoint scrutineers. The bankruptey court must give the
companjs management and its present auditors the opportunity of
speaking before it makes any decision and the request will bec upheld
only if the bankruptcy court finds sufficient grounds to proceed with
the scrutiny, If scrutineers are appointed they present a written
report to the general meeting which is available to all shareholders.
If can be seen that this could provide the necessary means for

a shareholder to obtain the information he requires in order to

commence a dirivative action.

All in all this is a modern and comprehensive treatment of
company law embodied into distinct acts. I propose to write to the
Dannish coun%éi to see 1f I can obtain an english translation of
both. It is interesting to note that while the law is as recent as
1973 proposed reform are now being considered in the area particularly

dealing with transferability and negotiability of shares and debentures.
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THE NETHERLANDS

Until 1971 there was only one type of limited iiability
company available under Dutch Law (throughouti this paper I will
use the common initials rather than the extremely lengthy, and
to me unpronounceable, Dutch names in full), the N.V. The law
was however flexible enough to encompass companies ranging from
Royal Dutch Shell and Phillips to the local gargage or grocery
store. 1971 saw the introduction of the B.V. which is very
similar in the nature and structure to the N.V. in most of its provisions
but it must impose restrictions on the transfer of its shares and there
are some other differences. The B.V. shares some other characteristics
of the private company in other European judisdictions however it
must be pointed out that the main distinction in Dutch company law
is not between the N.V. and the B.V. but in various classifications
imposed on companies in other statutes. Thus either a N.V. or
a B.V. may be divided between "normal" and "large" companies which
are subject to different regulations. The large companies are
further divided into "exempt companies", "structure companies',

and "mitigated structure companies'.

A. DISTINCTIONS BETWEEN N.V. AND B.V. COMPANTIES

i. The N.V. company may or may not impose restrictions upon
the transfer of its shares. 1If it does impose restrictions on the
transfer of 1ts shares it can not issue its shares in bearer form
and nor can its shares be traded on the Amsterdam Exchange. The

B.V. must impose some restriction on the transfer of its shares.

2. The N.V. whether it has restrictions on the transfer of
its shares or not must issue share certificates. The B.V. can not
issue share certificates and shares are only transferrable by a

written contract.

3. The N.V. no matter what its size must publish its aunual

accountg and it must have an auditor. The B.V. need not publish
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its anuual accounts and does not require an auditor providing that
there are fewer than one hundred (100) employees and its assets

do not exceed Df1.8,000,000.

4. The N.V. may issue shares at a discount up to five (57%)
percent but may only issue discounted shares to brokers or to an

underwriter. The B.V. may not issue shares at a discount.

5. The N.V. must keep a share register or registered shares
but is not obliged to keep a share register for bearer shares. The
B.V. must keep a share register sine this is essential for transferr-

ability of interest.

6. While not an actual article of law, the Ministry of Justice
must approve the articles for either type of company before they

are registered and they have made a general ruling that the N.V.

must have a minimum issued and fully paid capital of Dfl. 100,000,

and B.V.'s must have issued and fully paid capital of Df1.15,000.

In both cases the authorized capital may not exﬁeed the issued capital
by more than five times. In both cases all shares must be par value

but different classes of shares with different par wvalues are permitted.

7. A B.V. may be converted into a N.V. and a N.V. may be
converted into a B.V. Since the introduction of the law in 1971,
and up to the beginning of 1975, approximately 35,000 N.V. had

converted to B.V.

8. There is no distinction in the provisions regarding dissolutic

of winding up

9. In both cases a minimum of one-fifth of the authorized
capital must be issued and paid up upon incorporation. The Supreme
Court of the Netherlands have held that existing sharcholders do
not, per se, have a pre-emptive right on the allotment of authorized
but unissued shares, if the articles do not give them such & right,

but rules similar to the common lew rules in England have becn

... /91cC



91cC

worked out, and such an issue must be made in good faith.

10. Neither company may purchase its own shares unless the
articles authorize the company to do so. The Ministry of Justice
does not accept articles authorizing the company to purchase more
than fifty (507%) percent of its issued capital, and a company can
not acquire its own partly paid shares. Shares purchased by a
company can either be kept in a portfoiio and sold, or cancelled
and the capital reduced in which case the consent of creditors is

necessary.

11. There is no prohibition against loans to directors but
the Amsterdam Stock Exchange rules prohibit a loan to a director

if the company's stock is traded on the exchange.

B. STRUCTURE COMPANIES

As noted above the main distinctions in Dutch Company
Law are not so much between the public and the private companies

but arise from the size or other criteria. Any company which:

(a) Has an issued capital and free reserve totalling at least

Df1. 10,000,000, and

(b) It or legal entities which it participates beneficially
to the extent of at least fifty (50%) percent, has formed a work's
counc’l, (there are various legal requirements which compel a compary

to do so), and

(c) It and any legal entities in which it participates beneficiall
to the extent of at least fifty (507%) percent, together, employ

at least one hundred (100) persons in the Netherlands, and

(d) Has meet these conditions for a period of three (3) years,

must comply with the special rules regarding structure companies.

Basically these are as follows:
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(a) It must have a two-tier management system and the
supervisory board must consist of at least three (3) persons, whose
powers are statutory and very broad, and who must be consulted and
approve the following decisions of management:
(a) To issue acquire or cancel shares or debentures.
(b) To apply for a listing or delisting of the shares
or debentures.
(c) Any merger amalgamation or "cooperation" with
another company.
(a) Purchase of shares of another company for a
price equal to at least one-fourth of the company's

own issued capital and reserves.

' (e) Any amendment of the articles.
() Any proposal to liquidate the company.
(g) Any proposal to lay off a considerable numbexr of

employees at once or within a relatively short
period of time.
(h) Any proposal which will change considerably the

labor conditions of the company's employees.

The supervisory board also appoints and removes the managers

and adopts the annual accounts of the company.

C. MITIGATED STRUCTURE COMPANIES

While the criteria are the same as for the structured
companies, this classification in effect provides a partial excemption
from some of the rules affecting structure companies. A company
is a mitigated structured company if it meets the requirements for
a structure company but is owned to the extent of at least fifty (50%)
percent by a legal entity the majority of whose emplovyees are employed
outside the Netherlands. 1In the case of a mitigated structure company
the power to appoint and remove directors and the poweyr to adopt the

annual accounts rests with the general meeting of the shareholdexrs
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and not the supervisory board. The remaining powers are the same.

D. THE EXEMPT COMPANY

As the name applies these are large companies which are
exempt from the structure provisions and the following are the main
exemptions granted:

(a) A company beneficially owned to the extent of at
least fifty (50%) percent by one or more other
structure or mitigated structure companies.

(b) A "pure" holding and financing company providing
the majority of the employees of the companies
in its group are employed outside the Netherlands.

(c) A company rendering administrative and financial

services to companies referred to under (b) above
and to affiliated Dutch companies.

COMMENT ON THE RIGHTS OF EMPLOYEES IN DUTCH COMPANY LAW

The position of the employee has been very much strengthened
since the reforms of 1971 which not only included the provision for
the private company but set up the whole concept of the works council,
and has elevated the works council to the status of one of the organs
of the company. This is a reflection of the basic philosophy that
a company should be a co-operation between the two factors of capital

and labor in which the factor of labor is at least as important as

the factor of capital. Co-determination has been one of the objectives
of the Economic Council of the EEC. The Netherlands have gone
further in this regard than any other European country. The works

council has important powers in structure companies, but even in

smaller companies it has the following powers:

(1) It must meet at least six (6) times a year and
at two (2) of these meetings at least the management
must report on the general trend of the affairs of
the company and at least one (1) supervisory director
must be present.

(11) The management must put the awvnual accounts at the
disposal of the works council.

... /91F



(I11)

(1Vv)

works council on

(v)

must be obtained:

91F

The advice of the works council must be sought
on matters relating to:

(a)

(b)

(c)

(d)

(e)
(£)

The transfer of any power within the
company to another person or company-.

Closing down the company or any part of
it.

Any important restrictions extention or
other change in the functioning of the

company.

Any important change in the company's
organization.

Any change in location of the company's works.

Any merger.

Management must also request the advice of the

the following matters:

(a)
(b)
(c)
(d)
(e)
(£)

In the

(a)
(b)
(c)
(d)
(e)
(£)
(8)

General rules relating to pay.
Measures relating to training.
Evaluation systems.

General principles of employment.
Dismissal or promotion policy.

Any proposed social work scheme within

the company.

following cases approval of the works council

Labor rules.

Pension rules.

Pension schemes.

Profit sharing.

Saving schemes.

General rules on working time and holidays.

Safety regulations.
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The members of the works council are elected directly by
the employees and its meetings are presided over by one of the
managers of the company. The elected members may however, if they so

choose, meet without the manager.

I have two friends and acquaintances of Dutch origin
both of whom have returned to Holland for a visit within the last
two years. Each is running his own business here in Edmonton,
and both were appalled by what they found in Holland in the attitude
of their brothers or cousins who had remained in that country. While
labor strife is perhaps at a minimum compared with Italy or Great
Britan, productivity is sinking fast and the "goof-off" factor
is enormous. Their families all felt that since they were part
of the enterprise, they could take a day off if the weather was
nice, and did so. In fact both my friends cut short their proposed
time in Holland and went elsewhere for the remainder of their planned
trip. Industrial peace does not necessarily mean increased

productivity.
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SWITZERLAND

The rules applying to business organizations are contained
in the Swiss Code of Obligations of 1881. They were revised in
1911 and in 1936. The general law relating to legal persons 1is
laid down in the Swiss Commerical Code of 1907 which has been
amended from time to time since that date. The Swiss Cmmmerical
Code deals with associations and foundations, whereas the Code of

Obligations provides for the following types of business organizations:

1. A general partnership.

2. A limited partnership.

3. A public c&mpany (AG).

4, A company with unlimited partners.
5. A private company (GmbH).

Generally these provisions follow the German pattern rather
than the French of Italian but the GmbH which was introduced in the
1936 amendments has not proved very populér mainly because of a
lack of flexibility in the administration of the provisicns dealing
with it. Most business in Switzerland whether large or small carry on
in the AG form. A company with unlimited partners was also a result
of the 1936 amendments. It provides for shareholders plus one or
more members with unlimited liability. Since 1936 only two (2) have

been formed.

The cornerstone of the commerical system with respect to
business organizations is the commerical register which is kept by
each canton under federal supervision. It provides the public with
reliable information regarding any commerical enterprise and is opeun

to the public for inspection. The doctrine of coanstructive unoctice
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applies and everyone is deemed to have knowledge of the contents

of the commercial register.“ A company becomes a legal person only

by registration. A board member is validily appointed upon his
designation being recorded and a limited partner for example is
liable up to the amount of his contribution as set out in the
documents in the commercial register and may not invoke a partnership
agreement which states that his liability is less. A registered
tradename grants the exclusive rights to that name to the exclusion
of any other tradename that may lead to confusion. With regard to

an AG the following facts and any modifications are filed in the

register and published in the official commercial gazette:

1. Name.

2. Objects.

3. Capitalization including the number par value and kinds of
shares.

4. The number of shares paid up or the amount paid up on each
share.

5. The board of directors and other signatories with their

respective signature rights on behalf of the company.

6. The registered office.

A business organization does not exist until it is registered
once it is registered there is an obligation on it io keep proper
books and records, to submit to bankruptcy procecedings, and it is
bound under the rules providing special procedures for rapid collection

of bills of exchange.
Incorporation of an AG under the Swiss law is somewhat a
time consuming affair. A name clearance must be obtained the objects

of the company must be set out and approved. There must be three (3)
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incorporators although subsequently all shares can be held by only

one shareholder, The minimum share capital is ST $50,000.00 and must

be divided into shares of par value of at least SF 100. The
incorporators must subscribe for the whole of the share capital

before incorporating the company and must pay the money into a bank

to be held in escrow by the bank pending the issuance of the certificate
of incorporation. The signatories are jointly and severally liable
with regard to transactions entered into on behalf of the company

prior to incorporation. If the transaction is entered into in the

name of the company and if it is adopted by the company within three (3)
months of its registration by a decision of the board, the signatories
are released and the company alone is liable. If the shares are to

be offered to the public a prospectus must be prepared giving detailed

information about the proposed company.

The provisions regarding types of capital are similar

for an AG or a GmbH.

Generally speaking the provisions of the AG with regard
to shareholders meetings capitalization management and auditors
reports are more flexible than the GmbH, and the GmbH provides few
advantages since the balance sheets must be filed by both. Both
grant a preemptive right to an existing shareholder and provide for
the same information to be distributed to him. The law also embodies
the concept of "vested rights" with respect to the owner of the shares
of either. This is a sort of bill of rights for shareholders and holds
as 1inalienable tae right of a shareholder to attend a gencral meeting,
the right to vote, the right to challenge a decision and the right
to dividends and to liquidation proceeds. No resolution can take these

rights away.

Apparently new reforms are on the way in Switzerland a
first report was published in 1972 but these have not yet reached
the stage of parliamentary discussions with one exception. The

proposals planned to introduce detail legislation on the management
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reports to be submitted to the general meeting of the board,
minimum professional qualifications and independence of auditors,
revised and modernized rules on the presentation of the financial
statements, the introduction of authorized capital, and the

introduction of shares with a very small par value.

The Swiss Law does not use a two-tier board system. The
shareholders meeting is paramount and it elects the board of directors
in much the same fashion as in England. A proposal to require two (2)
workers on the board of directors was submitted to a national referendum
in February of this year, according to a clipping I have from the
Paris Herald. This would have provided worker participation on the
board of directors, however the referendum got less than one-third

of the popular vote and was defeated.

FRANCE

French Law provides for a bewildering array of corporate
and partnership modes of carrying on a business. What w2 conceive
of as the private company, the societe responsabilite limitee 1is
a relative newcomer to French law. The distinction between it and
the societe anonyme is roughly the same as our distinction between
a private and a public company. This distinction is however blurred
by the fact that there are a variety of different divisions with
respect to the societe anonyme depending upon whether it is offerirng- -
shares to the public or not. Thus French law provides a general
corporate structure divided into two (2) classes as to whether the
company is offering shares to the public or not, and amongst others
and, a private company structure which seeks to embody some partnership

concepts into company law.

In the societe responsabilite limitee (SARL) the shareholders
are liable only to the extent of their contributions to the capital
of the company and they are deemed to be shareholders and not merchants,
a special definition under French commercial law. However as in a
partnership the shares are not transferrable without the consent of
seventy-five (75%) percent of the remaining shareholders and only

by a written instrument of assignment. Hoping that the distinctions
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will not get too muddled I will attempt to draw the major distinctions
between an offering SA , a non-offering SA, and a SARL which are

as follows:

1. Any SA must have seven (7) incorporators and must have

at least seven (7) shareholders., If a SA has fewer than seven (7)
shareholders over a one year period and does not rectify the position
it may be dissolved. There is no maximum limit to the number of
shareholders which it may have. A SARL must have a minimum of two (2)
shareholders and not more than fifty (50). If it exceeds fifty
shareholders for over a year without agreement by the members toeither
transform it into a SA or by some arrangement amongst themselves

to buy out sufficient shareholders to reduce the number to fifty

or below then it may be dissolved.

2. Seven (7) incorporators are required for a SA and only

two (2) for a SARL.

3. The minimum capitalization required for an offering SA
is FF 500,000. The minimum capital required for a non-offering SA
is FF 100,000. In both cases twenty-five (25) percent must be paid
in cash with the balance to be paid up in not more than five (5)
vears. The minimum capitalization for a SARL is FF 20,000 but the
etttire amount must be subscribed for in cash, and similar to the
Swiss system must be paid into a Bank to be held in escrow pending

issuance of the certificate of incorporation.

4. Articles of Association are necessary and must be filed
in an offering SA. They are not necessary but usually filed with
respect to a non-offering SA, and they must be filed to incorporate

a SARL.

5. The criteria for determining whether a SA is raising its

capital from the public are:

(a) Listing of its shares or debentures on the Stock
Exchange, or

(b) Using the services of a bank, f{inancial institution
or stock broker, or

o197,
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(c) Issuing public advertisements to subscribe for
shares or debentures other than those filings
or publications that are required by law.

The distinction between SARL and a SA are as follows:

(a) There must be no more than fifty (50) shareholders.

(b) Shareholders are jointly liable to third parties
for five years for the value attributed to the
contributions in kind made at the time of formation
of the company.

(c) An offering SA may issue debentures after it has
been in business for two (2) years and providing
that the capital is fully paid in. A non-offering
SA may issue a debenture with the same qualificationmns,
a SARL may not issue a debenture.

(d) Generally a SA cannot buy its own shares there
are certain exceptions to this principle. An
offering SA may purchase shares listed on the
stock exchange and allot them to the company's
employees in a profit sharing scheme providing
that it does not acquire more than ten(l10%) percent
of its own shares for such purpose, and it may
under certain conditions purchase its own shares
listed on the stock exchange to uphold the market

value. Once again the upper limit is ten (10%)
percert of the shares which includes those purchased
for the employees. A non-offering SA may purchase

its shares as a method of reducing capital for
any reason other than loss. A SARL may not purchase
its own shares.

(e) The notice provisions for shareholders meetings are
slightly different for an offering SA as opposed to
a non-offering SA. A resolution signed by all of
the shareholders of a SARL is as effective as if passed
at a meeting but this provision does not apply to
a SA even if there is only the seven (7) members.

(£) The form of proxy with which we are familiar is
permitted in both the offering and the non-offering
SA. If the proxy is in blank it is deemed to be
in favor of management. In a SARL a proxy can only
be granted to a spouse or to another member.

(£) The SA may elect to use a board of directors or the
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two-tier system. If they elect to use a board

of directors the directors must hold qualifying
shares in the company which must be deposited

with a bank upon the individual's appointment

as a director as security for any bad deeds.
One-third (1/3) only of the board of directors

of a company may be employees of the company

and no person may serve as a director of more
than eight (8) SA. A SARL need not have a

board of directors at all and may simply appoint
a manager or managers who are directly responsible
to the shareholders. They may, however, if they so
elect to do so, provide in their articles for a
supervisory board who must be shareholders. The
manager may or may not be a shareholder.

(g) An offering SA is required to have two (2) auditors.
A non-offering SA must have one (1) auditor. A
SARL need have no auditor at all unless its capital
exceeds FF 300,000.
Apparently no immediate change of substance in the existing
company laws are expected however France like the other members of
the EEC is working on harmonization of company law in accordance
with the EEC directives. They are not particularly worried about

the first directives since the concept of ultra vires has never

been known to French corporation law.

BELGIUM

BRIEF HISTORY

Belgium company law is basically the law of 1873
although there had been amendments in 1953, 1958, 1962, 1967 and
as recently as 1973 which embodied the first EEC directive. These
amendments have been slight and small with the result that the law ignore
many essential problems encountered in modern company law such as
mergers,actions by minority shareholders and the legal requirements
for financial reporting. It is encouraging to me to note that in
1952 the government of Belgium appointed a commission to reform
Belgium company law their work was finally completed in 1973

and has been submitted to the government however it did not include
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any discussion of labor representation in the management of a
company and to date the government has not even submitted the
first bill to parliament. While this would seem to be an archiac
and almost unworkable situtation it has been saved by the part
taken by the commission bancaire (banking commission). This
administrative agency established in 1935 in order to supervise
the bank and protect capital markets in the fields of public
offers has evolved into an organ somewhat similar to the British
Board of Trade. While its legal capacity 1is only to advise, its
activites have imposed upon the company law provisions regarding
shareholders preemptive rights, duties of the majority to the minority
in the case of a sale of a controlling interest and some modern

accounting techinques with regard to financial reporting.

Two (2) forms of company are commonly used. They follow
the French pattern except that there is no distinction between a
public company which is offering its shares to the public and one
that is not. As in France the public company is called a
societe anonyme (SA). The private company is fairly recent and
is called a societe du personnes responsabilite limitee (SPRL).

The main differences between the two are as follows:

1. The SA requires a minimum of seven (7) shareholders to
incorporate and throughout its lifetime. The SPRL requires two (2)

only but both must be natural persons.

2. There is no maximum limit to the number of shareholders
in a SA, whereas in the SPRL the number of shareholders can not

exceed fifty (50).

3. There is practically no minimum capital requirement for
a SA although the present corporate law reform envisage a minimum
capitalization of 1,000,000 fr this is not yet the law. 1In effect
therefore there is practically no minimum capital requirement because

the capital need be paid up only to the extent of twenty (20%) percent
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and there is no time limit for the balance. It follows the English
pattern and is simply on call. In the SPRL a minimum capitalization
is 250,000 fr and must be subscribed for with a twenty (20%) percent

down payment before incorporation.

4. Share capital of a SA may be shares of par value or
shares without nominal or par value but in a SPRL the capitalization

must be divided into shares of 1,000 fr each.

5. The shares in a SA are freely transferrable whereas those
in a SPRL are only transferrable with the consent of seventy-five (75%)
percent of the members. This restriction does not apply to transfer
to a spouse or to a direct lineal antecedent or decedent. There is
also provision to apply to a Court in the event consent is unreasonably

withheld.

6. The SA may issue debentures but the SPRL mayv not.

7. The SA must have a minimum of three (3) directors whereas
the SPRL may have directors or the shareholders may simply appoint

a manager who may be a shareholder.

8. The SA must have an auditor the SPRL need not have an
auditor if there are five (5) or fewer members but must have one

if there are more members.

9. The balance sheet of a SA must be published in the Belgium
Gazette but the present legal requirements for a balance sheet are
minimal indeed. The SPRL does not have to publish or circulate its

balance sheet but it must be available to its members.

10. A SA may purchase its own shares providing such purchase
does not reduce its net assets below the amount of the share capital.
The banking commission considered that such a transaction must be
sanctioned by the company's articles, must respect the principle

of equality between shareholders and that the repurchased shares
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must be immediately and finally cancelled, however the Supreme Court
has admitted in several judgments that the repurchase by a company
of its own shares is merely a purchase and the company could resale

the repurchased shares. A SPRL can not purchase its own shares.

Generally speaking the SPRL is fairly modern and very
closely resembles the French SARL. The Belgium SA however is a
very old fashioned vehicle indeed and does not have the refinements

of the Franch SA.

LUXEMBURG

Luxemburg follows the Belgium pattern and uses the Belgium
capital and stock markets. This therefore will simply be a brief
description of the differences between Belgium and Luxemburg with
regard to a SA and a SPRL. The Luxemburg SA differs from the Belgium

SA mainly as follows:

1. If it is issuing shares to the public they have provisions
in their commercial code similar to our securities provisions and

all such issues come under the authority of the commisaire au controle

des banques.

2. By a law passed in May of 1974 which applies to companies
employing at least one thousand workers during the last three years
or to those in which there is state participation of at least twenty-
five (257%) percent, or which exploit a state concession, the number
of directors must be nine (9) and one-third of these directors must

represent the employees of the company.

3. The articles may provide for a gemneral council at which

the auditors and the directors sit together.

4. A general meeting may be called by the directors or by
the auditors or convened at the request of the shareholders representing

one-fifth of the company's share capital.

The Luxemburg private company (SRL) differs from its
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Belgium counterpart as follows:

1. It may have corporations as members.

2. The minimum capital is 100,000 fr divided into units

of 500 or multiples thereof.

3. The minimum number of shareholders is two (2) and the

maximum can not exceed forty (40).

4. As in the Belgium SPRL shares are not transferrable
without the consent of seventy-five (75%) percent of the remaining

members but there is no right of appeal to the Court.

5. A Luxemburg SRL may issue bonds but may not offer any

of its shares or bonds for public subscription.

6. The company need not appoint an auditor or hold annual
meetings if it has less than twenty-five (25) shareholders as

opposed to the Belgium five (5) shareholders.

ITALY

Italian law provides for sole proprietorships a civil

partnership a general partnership and a limited partnership, together

with three distinct types of companies:

A. The private company, societa au responsabilita limitata
(SpA).

B. The public company societa per azioni (SA).

C. The limited partnership with share capital,societa in
accomandita per azioni. These are not very common. They are similar

to the private company except for the fact that the general partners
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are jointly and severally liable for the debts of the partnership
but are different from a partnership in that the members contributions
are represented by shares. There will be no further discussion

of this type of company since it is very unusual.

GENERAL COMMENTS

By and large the differences between public companies
and private companies in Italy are fewer than in most of the other
European jurisdictions. As may be expected from the country that
originated double entry bookkeeping, the requirements for the
company's accounts and the audit are more detailed and more modern
than any of the other European countries with the possible exception
of the new Dannish Act. While various other European countries
have gone to the two-tier system in an attempt to control the management
of the company and to give shareholders and creditors some outside
protection, the Italian system lays great emphases on a "board of
auditers”". In Italian companies therefore there are three main
organs, the shareholders meetings, the directors meetings, and the

board of auditors.
The differences between a public and a private company.

1. Shares in a public company must be negotiahle, shares

in a private company must have some restriction on their transfer.

2. A public company may issue debeutures whereas a private

company may not.

3. A public company may under special circumstances purchase
its own shares if its capital is not thus impaired. A private company

may not purchase its own shares.

4. The minimum capitalization for a public company is L1,000,000.
The capitalization must be subscribed upon incorporation and three-
tenths must be in cash. The balance must be for tangible benefits

and none can be issued for services, The minimum capitalization
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for a private company is L50,000 with one vote for every L1,000.

5. All shares in both must have a par value but it must
be remembered that the private company does not actually issue
share certificates since shares are only transferrable by a written

agreement.

6. A public company must have a board of auditors as must

a private company if its capitalization is L1,000,000 or more. A
private company may have a board of auditors if its capital is less
than L1,000,000 but this is optional. Shareholders holding one—-third

of the capital in a private company can demand an audit at anytime,

0DL COMMENTS

The report on Company Law prepared by Richard W. Bird for
the Department of Justice of the Province of New Brunswick dispenses
with the entire matter in two pages and simply recommends abolishing
any distinction whatsoever between public and private companies but
permit the companies to impose restrictions on the transfer of shares
should they so desire. This would leave the situation much the
same as it was in the Netherlands before the 1971 amendments, namely
that one Companies Act by flexible enough to handle any size of

companya.

The Province of Manitoba has tabled a new Companies Act
in this session of the Legislature. I have spoken to the Clerk of
the Legislature Assembly and he has promised to send me a copy of
the Act and the commentary. It will Be interesting to see what
Manitoba has done in regard to the public and private company since
no private company provisions were available in Manitoba until 1964.
There will be a further addendum to this report as soon as 1 get

the Act.
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GENERAL DISCUSSION

It is suggested that there are two fundamental distinctions
between the public and the private company, whether they be called
that or called offering or non-offering, or reporting or non-reporting
companies. The first is whether the majority of the shareholders
are actively engaged in the management of the company, and the
second is the source of the company's capital, i.e. Does the capital
of the company come from those who are involved in the management
or does it come from shareholders who never expected to become part
of, or to have much say in, the management of the company. It is a
simple matter to distinquish between a small private company having
three shareholders all of whom work actively in the business, and
the large public corporation whose stock is listed on the exchange
and whose directors andmanagement together may own ten (10%) percent
or less of the outstanding shares. Just where the dividing line
between these two extremes should fall is bound to be an emperical
decision if a distinction between the two is to be made in the Act.

It is interesting to note the other factors which have been taken

into consideration by various jurisdictions such as :

1. A statutory number of shareholders.

It is suggested that this is merely a practical and easy
method to determine whether the shareholders are active participants
or not. Just where the number of fifty (50) came from in the English
Acts of 1907 and 1908 I have been unable to determine, but it must
be remembered that this was a period when the English Gentlemen's
Club was at one of its zeniths and it would be perfectly possible to
put together a fairly substantial venture involving forty to fifty

people providing the capital for it without going out of the docrs

n

of the club and on to the street. In present times 1 suggest {hat
this figure is subject to abuse, that those companies presently
incorporated in Alberta having fifty (50) members, exclusive of
employees, do have a real distinction between those providing the
capital and those managing the business, and should therefore be
classed as public companies and thus come under the scrutiuy of

our present regulatory bodies.
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2. A restriction on the transferrability of shares.

Once again this is a reflection of whether the management
are the actual owners of the business. Such a provision serves two
functions:

Firstly, if the shares are not readily negotiable, the
public is unlikely to buy them, and secondly, it enables a small
group to control the membership of the business unit in a manner

similar to that of a partnership.

3. Economic size, irrespective of the number of shareholders.
The two classic examples in the United States before they

went public were the Ford Motor Company and Campbell Soup. In

Canada the classic example is the T. Eaton Company. These are

acknowleged economic giants but whether such a factor should be taken

into consideration so that the exemptions or privileges granted by

the stututes to a private company, should not apply simply because

of their economic size, seems to me to be a matter of political

or emotional outlook. I do not know what purpose or good is served

in requiring private companies who have been very successful and

have achieveda certain economic size to file their annual financial

statements or to comply with the other regulatory statutes designed

to protect the small investor shareholder.

4. Number of employees.

While this will often be a parallel test to factor number
3 it may not always be so. The employees however do have a interest
in the financial condition and management of the company and the
community will undoubtedly suffer when a company employing a large
number of people ceases to function. Anything that can be done to
prevent the business failure of a large employer will be of benefit
to the community and in the long run to the remainder of the business

sector as a whole.

The large North American public company represents a
pooling of capital in the form of shares or certificates of indebtedness
necessary to implement and carry on projects requiring more capital
than can be raised by any small group of businessmen. In theory

the shareholders of such a company in North America can control the

... /107,



107.

company's policy, and its efficiency, by means of the election of

its directors; in practice thishas proved more illusion than fact.

The tendency has been as pointed out by Berle and Means for the

executive management of a large public company to escape from any
effective control at all. If they were hopelessly incompetent as

were the management of Cowles Communications Inc. (as described in
"Divorce Corporate Style'") or the Penn Central Railway (as described

in "The Wreck of the PennCentral”) there was little that the shareholders
couwld do until it was too late. It is a truism that the more widely
dispersed the stock the more powerful the internal management will be

and the smaller amount of voting stock it will require to maintain

its control. The concept therefore of a balance of power between

three (3) organs of the company, namely, the shareholders, the directors,
and management, has simply not been very effective in North America

because management and the directors became one.

Different jurisdictions have attempted to reinstate some
form of balance of power by different methods. In North America
the commonly accepted method has been outside regulations by the state
in the form of security regulations, Acts and commissions. It has
only been in the 1970's that any other statutory attempt has been
made to divorce the union between management and the directors. This
first occured in the 0.B.C.A. with statutory provisions regarding an
audit committee, two of whom must be directors of the company and must
not be part of management. These provisions have now been followed
in B.C.C.A. the C.B.C.A., the proposed Saskatchewan Act, and the
proposed Manitoba Act. (enerally European jurisdictions have taken
a different tack and have divorced management from the directors
by means of the two-tier board and prohibiting management from sitting
on the supervisory board. Those countries which have adopted this
technique have gone one step further and acknowledged that the
employees of the company do have a interest in its welfare by demanding
worker representation on the supervisory board. The two mavericks,
who incidentally do have the worst record in Europe for days lost
through strike action, are England, with whose provisions we are

familar, and Italy which has adopted a unique method in its use of

the board of auditors.
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Icaobucci Report makes fifteen (15) recommendations
the private (closely-held) company. They occur

80 which are reproduced as the following pages
Dealing with these recommeniations one by one

most of the problems in this area.



7. Recommendations:

Where special provisions are adopted to regulate closely-hela
corporations, it is necessary to define what constitutes a closely-held
corporation. An alternative approach, that of Federal Bill C-29 is to
avoid any general definition, but distinguish among different. sorts of
corporations for different purposes throughout the Act. This pragmatic
flexibility has advantages, but we feel a case can be made for a general
distinction between the-closely-held and widely-held corporation. The
most important advantage of this approach is that it ensures that special
provision can be made to meet the distinct needs of these very different
forms of business organization. ) -

e
(a) We recommend that a definition of the closely-held corporation
include the following elements:43
(1) 1limitation on the number of shareholders to not more
than fifteen;
(ii) restriction on the transfer of shares;
(1ii) prohibition against the public-offering of securities;
(iv) prohibition against direct or indirect ownership by a
public corporation of securities which materiallf

affect the control of the closely-held corporation.

These provisions are designed to ensure the.private or closely-held nature-
of the corporation and the unity of management and ownership which are

basic to it.

(b) We further recommend that where for some technical reason a cor-
poration does not meet each of the above conditions, it be able to apply to
the Registrar for designation as a closely-held corporation on such terms

as the Registrar thinks appropriate.

43. See Iacobucci and Johnston, supra, n. 1, at 130.
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(c) We further recommend that where a corporation involuntarily
ceases to meet the criteria for closely-held corporation status, procedures

be provided to prevent its loss of status where appropriate.44

(d) We further recommend that provision be made for corporations
to convert voluntarily from closely-held to widely-held status and vice
versa. Since this is a fundamental change, a high majority shareholder
vote should be required to authorize it, and dissenting shareholders

should be given appraisal rights.45

(e) We further recommend that where a corporation acts as a closely-
held corporation unlawfully, it cease to be entitled to the special
privileges or powers conferred upon such corporations. We also recommend
that it be an offence to act unlawfully as a closelyfheld corporation and
that any director, officer or shareholder who has knowingly caused a
corporation to act unlawfully as a closely-held corporation also be

liable to an offence.46

(f) We further recormend that the statutory framework provide as
mach assistance to the incorporators of the closely-held corporation as
possible. Specifically, we recommend that as appendices to the corpora-.
tions statute, sample incorporating documents and articles, designed
specifically for closely-held corporations, be provided. These would
serve as a checklist for incorporators of the kinds of planning devices

open to them and would help diminish the expense and time required for

. .47
inco.poration.

44. See s. 348 of the Delaware General Corporations Law in Folk, suwra,
n. 31. e

45. See Iacobucci and Johnston, supra, n.l, at 131. For a discussion of
appraisal rights generally, see chapter 7, Shareholders,yinfra.

46. 1Ibid., p. 130.

47. Ibid., p. 132.



(g) We further recommend that, as in the British Columbia and
Ontario Acts and the Federal Bill, the one-person corporation be recog-
nized, and written resolutions signed by all the shareholders be acceptable

as a means of complying with shareholder meeting requirements.

{(h) We further recommend that, as in the Ontario Business Corporations

Act, a closely-held corporation be enabled'to redeem special shares within
a year of the time when a holder of such shares dies or leaves the cor-

poration’s employ.

(i) We further recommend that, as in Federal Bill C-29 a corporation
be expressly authorized to establish in its incorporétihg documents a pre-
emptive right on the issue of shares so that whenever new shares are
issued by the corporation, existing shareholders have, a right of first
refusal in proportion to their current shareholdings. Alternatively, as
in the British Columbia Act, pre-emptive rights could be made mandatory
for closely-held corporations, or, as in section 5.05 of the Draft Act
which preceded Bill C-29, made applicable to all corporations unless their
incoporating documents provide otherwise. The relative merits of these

approaches are discussed below in chapter 7, Shareholders.

{()) We further recommend that, as in Federal Bill C-29, unanimous
shareholder agreements which restrict the discretion of directors be’
validated with respect to closely-held corporations. Consideration should
also be given to the Delaware approach which provides that such agreements
are erfective if entered into by sharcholders holding a majority of
the outstanding voting shares. We prefer the Federal Bill requirement of
unanimity on the grounds that the established corporate decision-making
process should not be abrogated unless all the shareholders agree. Ve
feel that shareholders should be able to rely on the fact that the
directors will manage the affairs and business of the corporation unless
their discretion is fettered by unanimous shareholder agreement. In other
words, if the corporation is to operate in any sense like a partnership,

there should be unanimous agreement among ''the partners". We further recommend
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that the effect of a unanimous shareholder agreement be to relieve the
directors of, and impose upon the shareholders who are parties to the
agreement, the duties and liabilities of directors to the extent that the

discretion or powers of the directors are controlled by the agreement.48

(k) We further recommend that, as in section 351 of the Delaware ‘
statute, direct shareholder management of the closely-held corporation be
authorized, if provided for in the corporation's incorporating documents.
Where the directors and shareholders are essentially the same people, it
makes sense to eliminate the formalities of holding both directors' and
shareholders' meetings. Where direct shareholder management is adopted,
_the statute should provide that Ehe shareholders assume the same duties
and liabilities as are imposed upon directors. -

(1) We further recommend that, as in section 3%4 of the Delaware
legislation, it be provided that no shareholder agreement or provision in
corporate documents is invalid on the ground that it is an attempt to

“treat the corporation as a partnership.

(m) We further recommend that provision be made for the settlement
of disputes and resolution of deadlocks in the closely-held corporation.
Consideration should be given to the provisions in the Delaware statute,
outlined above, with respect to appointment of a custodian or provisicnal
director. Alternatively, consideration should be given to providing thax
if the directors are deadlocked, they must submit the matter to the
shareholders, and if the shareholders cannot agree on..a course of action,
an arbitrator be appointed, provided that either the incorporating documents
authorize arbitration or a specified majority of the shareholders agree
by resolution to the use of arbitration. In this case, the statute would
specify the procedures for selecting the arbitrator (or board of arbitra-

tion) and for governing its delibera‘ciohs.49

48. For a further discussion of shareholder agreements, see chapter 7,
Shareholders, section C.3.b., "Unanimous Shareholder Agreements".
See also chapter 8, Directors, section A.2., "The Directors' Power
to Manage'.

49, 1Ibid., at 134.
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(n) We further recommend that legislative authorization be given
to include in the incorporating documents a provision enabling a share-
holder to require the closely-held corporation to purchase his shares.
Such a purchase would be subject to the general requirements that the
corporation has surplus funds available and the purchase is bona fide and
in the best interests of the corporation.. As Professars Iacobucci and

Johnston point out,

“Such a provision would allow the orderly termination
of a shareholderts interest in the corporation. It
would also serve as a method of dispute settlement in
a case where, for example, a minority shareholder
disagrees with the majority shareholders but has no
practical way of selling his shares because of the
limited market for them."50

x
{#) We further recommend that consideration be éiven to providing, as
in section 355 of the Delaware statute, that where the incorporating docu-
ments so provide, any shareholder have the right to obtain an‘order for
the dissolution of the closely-held corporation. Though this provision
emphasizes the affinity between the closely-held corporation and a partner-
ship, it is not without disadvantages. It is a drastic remedy which
affects not only shareholders but employees, creditors, and perhaps the
wider community. It may be that a unilateral right to dissolve the
corporation should not be conferred in the absence of some mechanism for

considering the interests of all who are affected.51

Tt should be noted that recomnendations with respect to specific dis-
tinctions made between closely-held and widely-held corporations will be

found throughout this Report.

50. 1Ibid., at 135. For a further discussion of shareholder appraisal
rights, see chapter 7, section C.3.d.iii, '"Appraisal Right".

51. Ibid., at 135-6.
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RECOMMENDATION A

One of the thorniest problems, should we elect to maintain a
distinction between private and public companies, is the problem of
definition. This recommendation is the definition which currently
exists in the present Alberta Act with two changes. The first sets
the maximum limit of shareholders at fifteen (15) rather than fifty (50}
and item (iv) is an attempt to get over the abuses that occured in
the United Kingdom where public companies skirted the law through

the incorporation of wholly owned private subsidiaries.

COMMENT
Providing recommendations B and C are followed I would

agree with this definition.

RECOMMENDATION B

It is suggested that this recommendation really applies
to the number of shareholders and I would agree with this recommendation

providing that it was limited to the number of sharehoiders only.

RECOMMENDATION C.

This recommendation could apply to any of the four (&)
criteria of a private company but the company should be given a
specific period of time, such as six (6) months, in which to correct

the abuse.

RECOMMENDATION D.

This really is three (3) recommendations each of which I
will deal with separately.
1. Conversion. It seems to me self evident that a private
company should be given the ability to convert to public and wvice

versa.

2. It is a fundamental change to the shareholder's right
when a public company coverts to a private company since negotiability
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of his interest is suddenly removed, and in such case this should
be classed as a fundamental change and dissenting shareholders given

appraisal rights, but,

3. It is not necessarily ture that the shareholder's rights
are going to be that badly effected upon convertion from a private
company to a public company since upon conversion his share becomes
nregotiable. It is however true that the company may convert to a
public company without becoming listed on the stock exchange and
negotiability may become illusory. Where, therefore, it is proposed
that not only will the company be converted but that an attempt will
be made to list shares on a recognized stock exchange I do not think
an appraisal right should be given. If however it is not proposed
to 1list the shares on an exchange, or the shares are not listed on
an exchange within a certain period of time, then the dissenting

shareholders should be given appraisal rights.

NOTE 1

The application of the Act to the existing private company
is not dealt with in Professor Iacobucci's recommendations and
this seems as good a place as amy to deal with it since Items numbered
(i) and (iv) of recommendation A may effect a good number of existing
private companies. Item (iv) has already been dealt with in that
this would not be a permissable application to the tribunal for
designation as a closely-held corporation but unquestionably item
number (i) is one that should be left to the discretion of the
tribunal. In the event that the tribunal demanded conversion to a
public company I would not grant an appraisal right to a dissenting

shareholder.

RECOMMENDATION E.

Generally I have no objection to this recommendation
although I am surprised that a liability would fall on a shareholder
as well as a director and officer unless there was a unamious

shareholder agreement dispensing with the functions of the directors.

RECOMMENDATION F.

As has been pointed out elsewhere in this paper different

AR
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jurisdictions do provide a Table A dealing with the Articles for
a public company, and a Table B dealing with the Articles for a
private company. This is not a monumental job and I therefore agree

with this recommendation.

RECOMMENDATION G.

This recommendation has already been made.

RECOMMENDATION H.

Primarily this would depend on whether we use the technique
in the 0.B.C.A. defining the common share and special share. It could
equally be handled in provisions regarding the purchase by a company

of its own shares.

RECOMMENDATION TI.

Committee discussed the preemptive rights over one year
ago and were of the opinion that the preemptive right should not apply
to a public company. There was however considerable support inmn the
committee for a preemptive right to apply in the case of a private
company and three possibilities were discussed:

. A mandatory preemptive right.

2. A preemptive right unless the articles of the company stated
otherwise.

3. A statutory permission to enable a preemptive right to be
inserted in the articles.

Traditionally, in Alberta companies, the right to allot
authorized but unissued shares, 1lies with the directors of a company,
under the provisions of Table A and under the provisions of most of
the articles of association that any of the members of the committee
had seen at that time. Particularly in view of cutting down the number
of members in the definition of a private company., the private company
would approach much more closely "incorporated partnership" and it
would seem that one of the above three provisions should be made statutor
It was the feeling of the committee at that the time that if this

were a mandatory requirement, which could only be waived by unanimous
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consent of the existing shareholders, this would give an individual
dissenting shareholder an unreasonable veto power. I am inclined
to agree with this and my recommendation would be the second of

the three alternatives.

RECOMMENDATION J.

I do not imagine there will be much dispute concerning
this recommendation providing that the shareholders agreement is
an unanimous shareholders agreement. I can see no reason why the
shareholders of a small private company, if unanimous, should not
take over the management of the company and dispense with directorxrs
entirely, providing that if they do so they are bound by the same

obligations and liabilites as the directors would have been.

RECOMMENDATION K.

This has been discussed in recommendation J.

RECOMMENDATION L.

I can not see the point in this recommendation since 1t
is not a concept that has ever been given any weight in our law.
The philosophy enunciated in Jackson vs Hooper .has never, to the
best of my knowledge, been enunciated by any English or Canadian

Court.

RECOMMENDATION M, N AND O.

All of these recommendations deal fundamentally with
trying to give the shareholder in a private company the same rights
as a partner in a partnership, the most basic of which is the right
to terminate the relationship. In a public company the shareholder
has no difficulty in this respect since he can always sell his shares
if the stock is listed or is traded on a over the counter market.
There maybe some problems with companies that do not comply with the

definition of a private company and are not so traded. This is ore
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insistence where perhaps a different criteria should be used so
that the remedy of the shareholder depended on whether there was
a market for the stock or not, but I suggest that this matter be

left until we deal with shareholder's remedies.

CONCLUSIONS:

I. The distinct types of companies.

IT. The problems of each and criteria for reform.

ITIT. The problems of definition.

IV. The various sections in the Act which will be affected

by the distinction.

I. THE DISTINCT TYPES OF COMPANIES.

It is submitted that there are really three distinct
types of company:
1. The small corporate endeavour in which all of the shareholderxr
are active participants, what is known in the U.S.A. as the

"incorporated partnership".

2. The corporate entity in which all of the shareholders do
not participate in the management but where the shares or securities
of the company are not traded on an exchange or through an over-the-

counter market.

3. The public company whose shares are traded on an exchange

or through an over-the-counter market.

IT. THE PROBLEMS OF EACH AND THE CRITERIA FOR REFORM.

1. The incorporated partnership does confir limited liabilitiﬁg

on the shareholders and does provide for perpetual succession, but
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it presents the participants with another set of problems, namely:
(a) The shareholder, unlike a partner in a partnership, has

a very limited right to dissolve the business entity.

(b) . Because his right to dissolve is the only right he has
at present in Alberta, and because the Courts have refused to exercise
this right except in the case of dead-lock situation, he can become

the victim of a freeze-out.

() If he is unhappy with the situation there is no market
or usually only a very limited market amongst the remaining shareholders

in which he can sell his shares.

(a) Since a great number of Alberta private companies are
incorporated and operated by people unsophisticated in the law,
they are unaware of the formal complexities of company law and

may in many incidents suffer because of this.

The basic criteria for reform in the area of the incorporated

partnership or private company would therefore seem to be as follows:

(a) An expgnded remedy granted to a minority shareholder who

is being oppressed.

(b) Provision for a shareholders agreement under the terms of
which the cempany may be run on a very informal basis without the
necessity of directors meetings, providing that the liabilities
normally associated with directors become the liabilities of the

shareholders.
(c) Some statutory provision regarding the pre-emptive right,

so that such a right exists unless the memorandum of association

specifically provides otherwise.
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(d) This is a somewhat revolutionary thought but if the
minority shareholder is going to be given expanded rights perhaps
some similar rights should be given to the majority in order to

enable them to deal with a2 recalcitrant s minority sharcholder.

2, The shareholder in the public company whose shares are
not traded on a stock exchange or through an over-the-counter market

seems to have the worst of both worlds in that he:
(a) Probably has little control over management.

(b) He too can be frozen-out and receive little return on his

investment .in shares because of salaries paid to management.

(c) He has not much, if any, greater market for his shares

than the shareholder in the private company.

(&) There are usually too many shareholders for a unanimous

shareholders agreement.
(e) The company is subject to little or no regulatory control.
The basic criteria for reform would therefore seem to be:

(a) Subject such companies to the regulatory control of the

securities commission.

(b) Provide the shareholder with expanded rights such as
an appraisal right in the event of oppression, a right to demand an

LS
. . . . . .. A L .
investigation, an a more liberal means of maintainingadireetive action.

(c) To see if there can be some additional control on management

such as an audit committee.

3. The shareholder of a public company, whose stock is traded
on an exchange or through an over-the-counter market, under present

Alberta law, has one pazin remedy, namely he may sell his shares. His
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right to influence management by the election of directors, unless

he controls a large block of stock, is more illusion than fact.

The absence of a board of directors that is independent of management
removes one of the counter-weights in any balance of power. Three
factors have improved his position in fairly recent years. Firstly,
the securities legislation, secondly, the rules and regulations of
the various stock exchanges in Canada, and thirdly, the search light
of full disclosure. Over-the-counter stocks are usually traded through
one market-maker brokerage house that hopes to be able to get the
stock listed on an exchange in the future, so with few exceptions
such brokerage houses do comply with the exchange rules as thg¢ough

the stock were already listed.

The criteria for reform therefore really is nothing more

than what will reduce fraud in market manipulation or in some other

Could=rauyces
manner, and anything that will increase ceafidemse »F management.
If, as I believe, an independent and different outlook will increase

Confaraven o . . . .
the c&&ééé%&&gﬂia#management, then provisions regarding an audit

committee would be desirable.

III. THE PROBLEM OF DEFINITION.

I had prepared a definition of each of these three kinds
of companies, but when I started to work through the Act as to the
different applications of various provisions for each I found that
there were very few distinctions between numbers 2 and number 3.
My recommendation therefore is that the distinction between public
and private company be retained, but as will be seen some additional
qualifications are used when an attempt is made to distinguish between

the public company whose stock is traded and the one whose is not.

My proposed definition for a private company and a public
company are as follows:

"Private Company" means a company that by its memorandum:

(a) restricts in some manner the right to transfer any of its

shares.
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(b) Limits the number of its shareholders, whether registered
or beneficial, to no more than fifteen (15) (exclusive
of persons who are in employment of the company and person
who, having been formerly in the employment of the company,

became shareholders while in such employment.)

(c) Prohibits any invitation to the public to subscribe for

or acquire any of the securities of the company

Is not a subsidiary of a public company.

"Public Company" means a company that is not a private

company.

Iv. THE VARIOUS SECTIONS 1IN THE ACT WHICH WILL BE A¥FECTED
BY THE DISTINCTION.

(&) Matters arising from definiton.

1. The number of shareholders. Fifteen (15) shareholders

is the number recommended by Professor Iacobucci. Frankly I am net

sure where this limit should be and perhaps it should be twenty (20)
to match the present practice of the Alberta Securities Commission
with regard to commerical syndicates under the Securities Act. In

any event whether it is 15 or 20 the Act should also provide:

(1) A method of conversion to a public company or a method

of conversion from a public company to a private company.

(ii) A reasonable time granted to the company to recitify an

inadvertent breach of the provision.

(iii) A discretion vested in the tribunal so that the company
may still be classed as a private company even though the number

of shareholders does exceed the statutory limit.
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While we have spoken of the maximum number in the
definition it is clear that the minimum number would be one (1)
and that special provision will have to be made for the single

shareholder meeting as discussed earlier in this paper.

2. Restriction on transfer of shares. The definition

does not prohibit "a : public company from having such a restriction
but the various stock exchange rules do. Provision therefore should
be made for "constrained share" which may be necessary to comply with
government regulations such as the Air Transport Committee, the
Canadian Radio and Television Committee or provincial legislation

which may demand restriction regarding citizenship or residence.

3. Prohibition against public offering of securities. 7This

will occur through-out the remainder of this part of the paper.

4. Prohibition regarding subsidiary of a public company.
In this regard I think the European law which we have mentioned
throughout this paper may be of some assistance particularly the
provisions regarding groups of companies and the provisions of

"control agreements'.

(B) - Other aspects of the Act.

1. The number of Directors. If we wish to ~fmpose an

audit committee on public companies then I suggest the minimum number
of directors for a public company be three (3), and the minimum

number for a private company be one (1).

2. Conflict of interest situations amongst the directors. In
incorporated partnership which constitutes approximately 90% of

the Alberta companies incorporated under Alberta Law, some saving
provision must be made for the conflict of interest situation since

it will constantly arise, and providing full disclosure is made,

th

and the only time that a director gets a vote is if his vote is mecessar

to constitute a quorum.
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3. Election of directors. The Act should make provision
for cumulative voting for either public or private companies should

the memorandum so provide.

4. Removal of directors. I would prefer not to make any
recommendations in this regard at the present time but wait until

we have our paper on directors.

5. Alternate directors. Once again I would prefer to wait

until we have done our paper on directors.

6. Trust indentures. These provisions should not apply to

a private company.

7. Insider trading. This really is a two-pronged matter
involving firstly disclosure, and secondly liability. While my
view may change after we have done a paper on insider trading, my
present opinion is that neither aspect should apply to the private

company.

8. Proxy solicitation. This would only apply to the public

company.

9. Take-over bid. This would only apply to the public

company.

10. Access to records. In part this will depend on whether

we adopt the British Celumbia attitude and have most of the records
of the company at the company's registered office rather than filed
at a Companies Branch. A part from this I am tentatively in favour
of permitting shareholders in a private company to examine everything

they can examine now plus minutes of directors meetings.

11. Definition of special resolution. It might be considered
that there be a different standard for public company and private

company. In a public company the two-thirds majority as is required
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in most of the other Canadian Acts, but in a private company, more
in line with a partnership requirement, this could be raised to

seventy-five (757) percent.

12. Pre-emptive right. Generally I think this should prevail

in the private company unless the memorandum provides otherwise, and
PNTIN

I suggest that it might-qﬁﬁi%éy~to the public company whose shares

are not listed on an exchange or traded through an over-the-counter

market.
13. Audit and Auditors.
(a) : Qualifications of Auditors. The qualifications for Auditors

could be relaxed with regard to private companies.

(b) The necessity for an audit. I think this could be waived
by the private company providing that all of the shareholders agreed
to do so, but any shareholder should have the right to demand an

audit.

(c) The Audit Committee. It is my recommendation that this

be necessary in a public company.

(d4) Filing of financial statements. If not filed the finamncial
statements should certainly be available to the public%wa* buncie Co.
Bur Net R K Pludra . ;

(e) The contents. My first impression is that if you are going
to have financial statements they might as well be thorough whether
the company is public or private but I would like to reserve my final
decision on this until we have had discussions with the Alberta
Institute of Chartered Accountants since we may be imposing a

considerable additional cost on private companies.

14, Fundamental change. Once again my views are not fixed

on this until we have done a paper in this regard, but, it would

seem to me that in this case the shareholder in a private company

and the shareholder in a company whose stock ig not traded on a market

are very much in the same position, whereas the shareholder in a

/121

e s o



121.
public company can always sell his shares.

15. Shareholders remedies. There seem to me to be four aspects

to this topic.

(a) The right to dissolve. A shareholders right to dissolve
should be subject to approval of the tribunal, or unanimous approval

of the shareholders in a private company.

(b) Apprasial rights, here again I would class the public
company whose stock is not traded with the private company and
grant the apprasial right to the shareholder in a private company

and to a shareholder in a company whose stock is not traded.

(c) Derivative action at the present time I can see no

difference in the shareholders remedy in either case.

(d) Deadlock in the small private company. This should be

the subject of a paper.

I, PoRethsn Dy 4 Co of v owa SH4RES . Mo Dirrnlaver

SOME NEGATIVE COMMENTS.

1. I do not think that economic size by itself is of any

importance in distinguishing between the kinds of companies.

2. I am not wedded to the idea that a shareholder of a
private company should have all the rights of a partneyr in a
partnership. Providing his treatment as a minority shareholder 1is
neither unjust nor inequitable then I can see no reason to give him
a 7right to either terminate the relationship by dissolving the
company or compelling his fellow shareholders, or the company, to

purchase his shares.

3. I am of two minds as to whether the number of employees

should constitute a part of the definition of a private company.
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If it should I really don't know what figure we should use as the

maximum number of employees that a private company may have



THE BEPQSITS REGULATION ACT

CHAPTER 108

Short title 1. This Act may be cited as The Deposits Regulation

Act,

[1964, c. 21, s. 1]

Deflzitions 2. Inthis Act,

(a)

()
(c)

(d)

(2)

(1)

“gdvertisement” includes any form of advertising
in any media or any act, conduct, communication or
negotiation or any display, writing or statement
made, done, issued or published to members of the
public or in a public place;

“Commission” means the Alberta Securities Com-
mission;

*deposit’” means a loan of money at interest or at a
discount or repayable at a premium in money or
otherwise but does not include a loan of money to
any corporation in connection with the issue and
gale of its bonds, debentures, notes or other written
evidences of indebtedness;

“members of the public” means any section or seg-
ment of the public without regard to the numbers
thereof;

“short term securities” means bonds, debentures or
other evidences of indebtedness maturing wwithin
180 days from the date of acquisition thereof and
authorized for trustee investment under section
5 of The Trustee Act;

“solicitation of deposits” means any advertisement
calculated directly or indirectly to lead to or induce
the deposit of money or the investment of money on
deposit by members of the public, and any reference
to soliciting deposits shall be construed accordingly.

[1964, c. 21, 8. 2]

Egemptlon 3. This Act does not apply to

Arom s (a)
(b)
(c)

(d)

a chartered bank, or

a trust company to which The Trust Companies
Aect applies, or

a credit union to which The Credit Union Act
applies, or

an issuer within the meaning of The Investment
Contracts Act, or
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(¢) an association within the meaning of The Co-
operative Associations Act, or

(f) a post office savings bank established under the
Post Office Act (Canada), or

(9) atreasury branch, or

(k) an insurer to which The Alberta Insurance Act
applies, or

(?) any person or class of persons cxempted by the
regulations. [1964, c. 21, 8. 3]

4, No person shall solicit deposits in any manner that is
false, misleading, deceptive or likely to create an erroneous
impression. [1964, ¢. 21, s. 4]

5. (1) Noadvertisement soliciting deposits shall be made,
done, issued or published in any manner without such ad-
vertisement first having been submitted to the Commission
for its review and certification as complving with the
provisions of this Act and the regulations, and no advertise-
ment shall be made, done, issued or published without such
certification.

(2) Any person who, in the ordinary course of business,
makes, issues or publishes an advertisement soliciting de-
posits on the order or direction of another person, the mak-
ing, issue or publication of which by such other person con-
stitutes an offence under this Act, is not guilty of such
offence if the matter or material contained in such adver-
tisement was not devised or selected by such person or under
his direction or control. [1964, c. 21, s. 5]

6. (1) Every person accepting or receiving deposits from
members of the public shall set aside and segregate and
hold separate from the other assets of any such person as
security for such deposits

{(a) cash on hand, or

(0) cash deposited in a chartered bank or treasury
branch, or

(c) short term securities,
in an amount or principal amount aggregating not Iess than
60 per cent of the aggregate amount of the deposits ac-
cepted or received.

(2) Every person accepiing or recciving deposits from
members of the public shall keep records of such deposits
and the particulars of the sceurity theirefor in the form and
content prescribed by the Commission.
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(3) Every person accepting or receiving deposits from
members of the public shall furnish to the Commission a
return in the prescribed form on or before the first day of
January, April, July and QOctober in each year containing
information as to the particulars of the security for such
deposits certified by the auditor or accountant of such
person.

(4) Any person appointed by the Commission to do so
may at any reasonable time inspect the books, accounts,
documents and other records kept by any person receiving
or accepting deposits from members of the public and may
require any officer, director or employee of any such person
to furnish such information as the Commission considers
necessary for the purpose of acertaining whether this Act
and the regulations have been or are being complied with.

(5) For the purposes of subsection (4) the representative
of the Commission has the same power

(a) to summon and enforce the attendance of witnesses,

(b) to compel witnesses to give evidence on oath or
otherwise and to produce documents, records and
things, and

(c¢) to seize and take possession of any documents, rec-
ords, securities or other property

as those given by section 21, subsections (4) and (6) of

The Securities Act to a person making an investigation

under that section. [1964, c. 21, s. 6; 1967, c. 76, 8. 150]

7. Any advertisement submitted to the Commission for
review and certification and every return, record or other
information required to be filed with the Commission shall
be accompaniad by the fee prescribed by the regulations.

[1964, c. 21, 8. 7]

S. (1) Every perszon who contravenes this Act is guilty
of an offence and liable on summary conviction to a fine of
not more than $5,000 or to imprisenment for a term of not
niore than two years, or to both.

(2) Every corporation that contravenes.this Actis guilty
of an offence and liable on summary conviction to a fine of
not more than $25,000.

(3) Any officer, director or agent of a corporation who
directed, authorized, assented to, acquiesced in, or par-
ticipated in 2 contravention of this Act by that corporation
is a party to and guilty of the offence and is liable on
summary conviction to the fine or imprisonment or to both
provided in subsection (1), whether or not the corporation
has been prezecuted or convicted. [1964, ¢. 21, s. 8]

1205 Chap. 18



Reculatlons

DEPOSITS REGULATION

9. The Lieutenant Governor in Council may make regula-
tions

(¢) exempting any person or class of persons from the

application of this Act,

(0) prescribing the requirements with respect to the

(¢)

submission to the Commission, for its review and
certification, of advertisements that solicit deposits,

prescribing the form and content of records of de-
posits and particulars of the security therefor,

(d) prescribing the return to be furnished to the Com-

mission by persons or corporations receiving or
accepting deposits containing information as to the
particulars of security therefor,

(e) prescribing and providing for fees under this Act,

()

and

respecting any matter necessary or advisable to
carry out effectively the intent and purpose of this
Act. [1964, e. 21, s. 91
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