
ALTERATION AND COVERS IO N  OF CAP ITAL 

Ghana Act 

A .  V ariation s Permitted 

Section 2 2  of the Ghana Act spec ifically provides 

for the variation s  permitted and the subsection s with which 

we are concern ed in this topic are sub sect ion s ( 2) and ( 5) 

which are a s  follows : 

. 
22. A company may by special resolution alter or add to its Regulations or adopt new Re!rula-tlons: · . 

., Alter: 

6 

Provided that--�--- --,--------- ------ ---- ---- ---

(2) The nmnber of the company's shares may be altered in accordance with the 
provishms of sections 11, 57 to 63, 75 to 79, 218, or 231. of this Code but 
not othenvise. 

(5) If at any time the shares of the company are divided into different classes the 
rights attached to any class may be alte1ed in accordance with section 47 
or 231 of this Code but not otherwise. 

Regul 

The topics deal t with under the v arious section 

numbers l isted in 2 2 ( 2) are as follows: Section 11-refers 

to conversion of a company limited by shares into a company 

limited by guarantee. Section s  57 to 63-with the exception 

o f  section 57 wh ich i s  di scus sed l ater , the remainder of 

these section s  deal primarily w ith redemption o f  redeemabl e  

shares and a company purch as ing its own shares .  Next i s  

section 75 t o  79 deal,,� ith reduction o f  c apital, shares 

or l iabil ity. Next section 2181 this i s  the section provid inc 

for a remedy against oppression by an order o f  the court. 

Section 231 � is the arrangement and amalgamation 

section of the Ghan a Act. 

Section 2 2 ( 4) provides that no alteration or 

addition shall be made which conflicts with any order 

of the court under section 218 , and 2 2 (6) i s  really a 

c larifyin g  section which states that in the event that 
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the '' regulation s" of the company restrict or exclude 

the company' s power to alter any of its regulation s  

and the on ly way_ in which its regulation s  can b e  altered 

is under the provision of section 23 l of the Act . 

Sec tion 57(1) (b) give s a company the power to 
consolida te its ex i stin g  shares into a smaller numb er 
o.f shares . 

57. (1) A company may by alteration of its Regulations: Alteration of 
number of 
shares. {a) increase the number of its shares by creating new shares; 

(b) reduce the number of its shares by cancelling shares which have not been taken 
or agreed to be taken by any person or by consolidating its existing shares, 
whether issued or not, into a smaller number of shares. 

(2) On any consolidation of shares the amounts paid, and any unpaid liability thereon, and 
��- fixed sum by way of dividend or repayment to which such shares were entitled shall be con­
solidated likewise. 

Variation of 
c1Cl53 rights. 

Section 47 of the Act , which i s  referred to in 
s e ction 22(5) reads a s  follows , 

47. (1) If at any time the shares of a company are divided into different classes, the 
attached to any class may cot be varied except to the extent and in the manner provided 
Rct;Wations. 

(2) H the Regulations shall expressly forbid any variation of the rights of a c!ass,_(l 
contain prmisions regarding such variation and shall expressly forbid any alteration o 
provisions, the rights or tile provisions for variation may not be altered except with. the sa 
of the Court tinder a scileme of arrangement in accordance with section 231 of this Code. 

(3) Except as provided in subsection (2) of this section a company m:ly by special 1 
tion alter . its Regulations by inserting therein provisions regard1.1g the ,·aria tion of the rights 
class or by modifying th� tenns of any such proYisions, but any s�cb alteration shall rcqpi 
prier written consent t>f i:he holders of at least three-fourths of the issued shares of c:tdt cl 
the sanction of a special!'eso!ution of the holders of the shares of each cla:;s and shall be de 
for th.e pu.rpcs·�� of sub3�ctions (6) ta {3) of this section to be a variadou of the rights of �1u:!1 

{4) Notwithstanding any provision in the Regulations tl:.c rights attached to any ci 
shares first issued after the commencement of this Code may not be Yaried except with the v 
consent of the holders of at least thrce-fourtlls of the issued shares of that class or the san�t 
a spedal resolution of the holders of the shares of that class. 

(S) Any resolution of a company the implementation of which would have the efl 
diminishing the proportion of the total votes exercisa!Jle at a genc:al meeting of the comp:� 
the holders of the existing shares of a class or of reducing the proportion of the dividcnd:J c 
tributions payDblc at any time to the holders of the existing shares of a class, shall bi; ue<:11 
be a variation of the rights of that class. 



(6) If the rights of any cJass of shares are vari.:d the holders of not less in the a;,;gregt 

lh:m 15 per cent of the issued shares of that class may apply to the Court to have the variati 
canccllctl, and where such application is made the variation shall not haYe effect unless and_ ur. 
it is confirmed by the Court. 

(7) An application to the Court under subsection (6) of this section shall be made within 
03ys of the date on which the Yariation wa5 effected and may be made on behalf of tt}e sharcho!d1 
l·ntitlcd to make the application by such one or more of their number as they may appoint in wrim 
If such an application is made the company shall forthwith deliver to the Registrar for r�gistrati 
notice in the prescribed form of that fact. Ihe Court after hearing the appHc:mt and any otl 
<:.:rsons who apply to the Co!lrt to be l1e:1rd and appear to the Court to be interested in the appli< 
�ion shall if it is sati3fied that the Yariation would unfairly prejudice the shareholtlers of any cJa: 
\':mcc1 the variation and shdl, if not so satisfied, confirm the variation. 

(8) The company shall within 23 days after the making of an order by the Court on su 
•1pplication deliver a copy thereof to the Registrar for registration. 

(9) If a comp!my makes default in delivering to the Registrar the notice or order refcrr 
to in subsection (7) or (3) of this section, the company and every ofiker of the company wha is 
JcfauH shall be liable to a fine not exceeding £Gl0. 
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This section deals specifically with three 

prime problems: 

(a} Under subsection (1} a variation must be 

permitted by the regulations or if it is not permitted by 

t�e regulations then variation can only occur by order of 

Section 231. Apparently the practice � 

in some English jurisdictions that if no right b 

vary was contained in the original "regulations" or 

articles and memorandum then the first step was to pass 

a special resolution of the voting shareholders providing 

for alterations. Since this did no.t in itself affect 

the rights of the preferred shareholders there was a body 

of law which took the view that the preferred shareholder! 

could not object at that point in time since their rights 

had not actually been affected at that point in time and 

it was only when the actual variation took place that the� 

5 could be heard to object. The effect of subsections (1), 
(2) ,· (3} and (4) cover these problems. 

(b) Subsection (5) defines specifically two 

areas as the "variation of rights" which removes some 

conflict that had arisen as to whether they were in fact 

variations of rights. 

(c} Subsections {6) and (7) provide for a 

right of dissent by the holde�s of 15% of the issued share 

of the class. 

The resolution is effective on the Registrar 

issuing his certificate and the resolution must be deliver 

to the Registrar unde'r the provisions of Subsec.tion (8) 

within 2 8 days. 
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A special resolution under the Ghana Act, 

Section 168 , is a resolution passed by a three-quarters 

majority. 

THE ONTA RIO BUSINESS CORPORATIONS ACT 

The sections of the Ontario Act dealing with 

alteration or amendment of articles does not start out 

with the firm and rigid ruling of all of the other Acts 

to date in that an amendment may only be accomplished under 

the provisions of this Act. Presumably such firm wording 

is probably not actually required but certainly the opening 

wording of Section 18 9 of the Ontario Business Corporations 

Act seems much more permissive and since the subsections 

actually run from (a) to (m) they are enormously flexible. 

Section 189 (1 ) and ( 2) read as follows: 

REORGANIZATION 

Amendment of Articles 
189. (1) Amendments.-A corporation may, from time to time, 

amend its articles of incorporation to, 

(e) redivide its authorized capital into shares of lesser or 
greater par value; 

(f) consolidate or subdivide any of its shares without par 
value; 

(g) change any of its shares with par value into shares with­
out par value ; 

(h) change any of its shares without par value into shares 
with par value; 

(i) redesignate any class of shares; 

(j) reclassify any shares with or without par value into 
shares of a different class; 

(k) delete or vary any provision in its articles; 

(I) provide for any other matter or thing that is authorized 
by this Act to be set out in the articles or that could be 
the subject of a by-la\v of the corporation; 

(2) �uthorization.-An amendment under clauses (a) to (I) 
of subsectiOn (1) shall be authoriz.ed by a special resolution. 
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Section 36 provides for various different 

types of conversion of par shares to par ·shares, 

par shares to no par shares, no par shares to par shares, 

no par shares to no par shares, and of special shares. 

Since the Ontario Act provides for both par value shares 

and no par val ue shares this Section is clear as to the 

results of any alteration or variation of the share 

capital. 

36. (1) Conversion: of par shares to par shares.-The articles 
of a corporation shall not provide for the conversion of shares 
with par value into shares \vith par value if the aggregate par 
value of the shares being converted is not equal to the aggregate 
par value of the shares into which they are converted. 

(2) par shares to no par shares.-\Vhere, in accordance with 
the articles, shares with par value are converted into shares 
without par value, the issued capital of the corporation attribut­
able to the shares resulting from the com:ersion shall be equal to 
the aggregate par value of the shares converted. 

(3) no par shares to par shares.-\Vhere the articles provide 
for the conver.sion of shares without par value into shares with 
par value, no such share shall be converted unless that part of the 
issued capital attributable to the shares being converted is equal 
to the aggregate par value of the shares resulting from the con­
version. 

(4) no par shares to no par shares.-Wbere, in accordance with 
th

_
e articles, shares without par value are converted into shares 

Without par value, the issued capital shall remain unchanged. 
(5) of special shares.-Where special shares of a class are 

converted into the same or another number of shares of another 
class or classes, \vhether special or common, the shares converted 
thereupon become the same in all respects as the shares of the 
class or classes respectively into which they are converted and the 
number of shares of each class affected by the conversion is changed 
and the articles are amended accordingly. 1970, c. 25, s. 36. 



Section 18 9 (4 )  provides protection to the 

holders of a special class of shares with respect to 

any proposed amendment which would vary their rights 

and reads as follows: 

(4) Additional authorization for variation of rights of special s�areholde�s.--If the .a�endn;wz:t is. to delete or vm;y a preference, right, conditiO�, restrictiOn, limitation or prohibition attaching to a class ?f sp�cu�.l shares or to c�eate special shares ranking in any 
:espect m prJ?rity t?, ?r on a parity with ::n existing class of special ::;hares, then, m addmon to the confirmatiOn required by subsection 
(2), the resolution is not effective until it has been confirmed, 

(a) by 100 per cent of the holders of the shares of such class or classes of shares in writing; or 

(b) in writing by at least 95 per cent of the hol�ers of the 
shares of such class or classes of shares holdmg at least 
95 per cent of the issued shares of such class or classes 
and after twenty-one days notice o! the resol.ution and 
confirmation has been given by sendmg the notice to eac.h 
of the holders of shares of such class or classes to !IIs 
latest address as shown on the records of the corporatiOn 
and only if at the expiration of hventy-one days no�e. of 
the holders of such class or classes has dissented in wr1tmg 
to the corporation; or 

(c) if the articles so provide, by at least two-thirds of the 
votes cast at a meeting of the holders of such class or 

classes of shares duly called for that purl?ose or s�1ch 
greater proportion of the votes cast as the articles provide, 

and by such additional authorization as the articles provide. 

It will be noted in 18 9 (4 )  (a) and (b) the very high 

percentage of the holders of the special class which 

I 

I 
I 

\ 

must consent. The only exception to this is subparagraph 

(c) which apparently removes most of this protection if 

the articles provide for a special resolution being passed 

by a two-thirds majority, which is the required majority 

for a special resolution under the Ontario Act. It is 

conceivable that if the voting of shareholders wish to 

alter the rights of the holders of the special shares, 

they could first pass a special resolution amending the 

articles to provide for tne two-thirds majority required 

in subparagraph (c) . It would seem to be a moot point 

as to whether this would be a variation of the special 

shareholders' rights. 
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Section 1 90 (1 } details the mechanics by which 

an amendment is made effective, and Section 1 90 (1) details 

the duties of the Minister although precisely why the 

Minister does this under the Ontario Act, as he does in 

so�e of the other Sections, rather than the Registrar of 

Companies would seem to be a simply hangover from the 

concept of the right to incorporate being at the pleasure 

of the Crown. 

190.-(if-Artlcles of -�m�ndment.-For the purpose of bringing 
an amendment to the articles into effect, the corporation shall 
deliver to the Minister, within six months after the resolution has 
become effective, articles of amendment in dupHcate, executed 
under the seal of the corporation and signed by two officers, or by 
one dire ctor and one officer, of the corporation and verified by 
affidavit of one of the officers or directors signing the articles of 
amendment, setting out, 

(a) the name of the corporation; 
(b) a certified copy of the resolution; 
(c) that the amendment has been duly authorized as required 

by subsections (2), (3) and (4) of section 189; and 
(d) the date of the confirmation of the resolution by the 

shareholders. 

Section 1 91 ( 2) makes clear the effect of the 
certificate once it has been issued. 

(2) Effect of certificate.-The amendment becomes effective 
up�n the da

.
te set forth in the certificate of amendment and the :

.
r�9i�s of Incorporation arc amended accordingly. 1970, c. 25, 
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The provisions of Section 1 90 ( 4 ) are unique in 

that they do not appear in any of the other Companies Acts 

which I have examined to date. One can see their obv.ious 

relevance in a case of a reduction of capital. To anyone 

who has had the experience of dealing with a company that 

has been in existence for many years and has restructured 

its capital on many occasions it is suggested there is an 

equal relevancee Under the present Alberta Act in the 

case of a reduction of capital, there is a requirement to 

(4) Pro forma balance sheet.-Where the articles of amend­
ment a�e to make any change in the authorized or issued capital, 
the arbcl�s of amendment shall, if required by the .Minister, be 
accompamed by a pro forma balance sheet after giving effect to 
the proposed change. 1970, c. 25, s. 190. 

file "a minute" signed by the judge which is a concise 

statement as to the capitalization of the company following 

the approval of the special resolution reducing the capital. 

In the interest of simplicity such a precise statement of 

the capital of the company after giving effect to the 

resolution would indeed be a blessing. 

It is of interest to note that the Interim Report 

of the Select Committee on Company Law did not deal in any 

way with amendments to memorandum or articles of association 

and apparently did not consider ru'"ly of the questions 'tvi th 

regard to the variation of the rights of the holder of a 

special class of shares. 
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Under the proposed new Canada Corporations Act an 

alte ration of capital i s  a fundamental change since i t  invo lves 

an amendment of the arti cles . Under Section 167 (1 ) ( d), (e) ,(f),(g), 

(h) ,(i) ,( j )  and (k) , the company is given 'v ide powers to amend 

its c ap it al s tructure . It #�s t  be remembered that unde r  the 

propose d  Act there are only�par value share s , and that a 

di ssen ting shareholder i s  given a right under Section 184 to 

demand that the company purchase his shares . Presumab ly thi s  

is the reason for subsection ( 2 )  o f  Secti on 167. . Under S e ction 

184 ( 26 )  a company cannot make a p ayment to a dis s enting share­

holder i f  after such payment it would be unable to pay its 

liabilities as they become due or the reali z able value of its 

as sets would be less than the aggregate of i ts liabiliti es. 

If a s ufficient number of the shareholders dis sented to c reate 

such a situation then the directors could .revoke the res olution .  

.Amendment­
of articles 

PART XIV 

- • .  FUNDAMENTAL CHANGES 

167. (1) Subject to sections 170 and 171, 
the articles of a corporation may by special 
resolution be amended to 

(a) change its name; 15 
(b) change the place in which its regis­
tered office is situated; 
(c) add, change or remove any restriction 
upon the business or businesses that the 
corporation may carry on; 20 
(d) change any maximum number of 
shares that the corporation is author­
ized to issue; 

. (e) create new classes of shares; 
(f) change the designation of all or any 25 
of its shares, and add, change or re-

' move any rights, privileges, restrictions 
and conditions, including rights to ac­
crued dividends, in respect of all or any 
of its shares, whether issued or unissued; 30 
(g) change the shares of any class or 
series,· whether issued or unissued, into 
a different number of shares of the same 
class or series or into the same or a 
different number of shares of other 35 
classes or series; 
(h) divide a class of shares, whether is­
sued or unissued, into series and fix the 
number of shares in each series and the 
r�ghts,_privi!eges1 rest:icLions and condi- 40 

(i) authorize the directors to divid� an31 
class of unissued shares into series and 
fix the number of shares in each series 
and the rights, privileges, restrictions and 
conditions thereof; 
(j) authorize the directors to change the 
rights, privileges, restrictions and condi­
tio?s attached to unis'sued shares of any 
series; · 

(k) revoke, diminish or enlarge any au­
thority conferred under paragraphs (i) 
and (j); 
(l) increase or decrease the number of 
directors or the minimum or maximum 

• .  number of directors, subject to sections 
102 and 107; 
(m) add, change or remove restrictions on 
the transfer of shares; or 
(n) add, change or remove any other pro­
vision that is permitted by this Act to be 
set out in the articles. 

n . (2) Th� directors of a corporation may, 
If authonzed by the shareholders in the 
spceial rei'olution effecting an amendment 
under this section, revoke the resolution ' 
before it is acted unon witho11t. fmt.h,� !In- • 
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Under Section 16 9 the di rectors or any shareholder m ay 

m ake a proposal to amend the arti cles . The re seem s to be no 

specific provi s ion in the Act whi. ch would prohibit a shareho lde r  

from p roposing an amendment and then dis senting from the actual 

r e s olution so that the comp any would be forced to buy him out . 

Proposal 
to amend 

' •.. 

169. (1) Subject to subsection (2), the 
directors or any shareholder may in accord- 10; 
ance "ith section 131 make a proposal to 
amend the articles. 

Notice of • !2) Notice of a meeting of shareholders amcnclmcnt . · at which a proposal to amend the articles 
is to be considered shall set out the pro- 15 
posed amendment and, where applicable, 
shall state that a dissenting shareholder is 
entitled to be paid the fair value of his 
shares in accordance with section 184, but 
failure to make that statement does not 20 
invalidate an amendment. 

Secti on 170 provides some protection to the holders of 

a special clas s of share s if the resolution p roposed to amend 

the arti cle s  wi ll in any way affect their rights . 

Class vote 

•. 

170. (1) The holders of shares of a 
class or, subject to subsection (2), of a 
series are entitled to vote separately as a 
class or series upon a proposal to amend 25 
the articles to 

(a) increase or decrease any maximum 
number of authorized shares of such 
class, or increase any maximum number , 
of authorized shares of a class having 30 i 
rights or privileges equal or superior to · 
the shares of such class; 
(b) effect an exchange, reclassification , 
or cancellation of all or part of the shares j 
of such class; 35 i (c) add, change or remove the rights, 
privileges, restrictions or conditions at­
tached to the shares of such class and, 
without limiting the generality of the 
foregoing, 40 

(i) remove or change prejudicially 
rights to accrued dividends or rights 
to cumulative dividends, 
(ii) add, remove or change prejudi-
cially redemption rights, 45 

·: ., 

(iii) reduce or remove a dividend pref­
erence or a liquidation ·preference, or -
(iv) add, remove or change prejudici­
ally conversion privileges, options, 
voting, transfer or pre-emptive rights, 5 
or rights to acquire securities of a cor­
poration, or sinking fund provisions; 

(d) increase the rights or privileges of 
any class of shares having rights or privi­
leges equal or superio� to the shares of 10 
such class; _ 
(e) create a new class of shares, or make 
any class of shares having rights or privi­
leges inferior to the shares of such 
class, equal or superior to the shares of 15 
such class; 
(/) effect an exchange or create a right 

• of exchange of all or part of the shares 
of another class into the shares of such 
class; or 20 
(g) constrain the issue or transfer of the 
shares of such class or extend or remove 
such constraint. 



170 . Limitation 

. . 

Right to 
vote . 

. . 
";o 

Separate 
resolutions 

·.-...:.. . . . . 

3 

(2) The holders of a series of shares of 
n class are entitled to vote separately as 25 
n series under subsection ( 1} only if such 
series is affected by an amendment in a 
manner different from other sh&res of the 
same class . 

·. 
(3) Subsection (1) applies whether or 30 

not shaTf!S of a class or series otherwise 
carry ·the right to vote . 

.. 

( 4) A proposed amendment to the arti­
cles referred to in subsection (1) is adopt-
ed wheq the holders of the shares of each 35 
class or series entitled to vote separate�y 

tbereon as a cinss or seri� hav� appr�;>ved 
such amendment by a special resoli},tion� 

Sections 171, 172 and 173 s e t  out the actual-mechanics 

and th e e ffe ct of comp l i ance w ith the mech a�1 ics • 

. 
Deli•ery 
of articl-es 

Red11ction 
<>f staletl 
capital 

Deemed 
reductio:� 
of capital 

. .. .. 

171. (1) Subject to any revocation· under 
subsection 167 (2) or 168 ( 4), after an 
amendment has been adopted under section 5 
167 168 or 170 articles of amendment in 
pr�cribed form shall be sent to the Direc­
tor. -

(2) If an amendment effects or requires 
a reduction of stated capital, subsections 10 
36(3) and (4) apply. 

(3) For the purpose> of subsection (2), 
an amendment to the articles that 

(a) makes redeemable any issued 
.... shares that were not previously redeem-15 

able, 
(b) makes convertible into redeemable 
shares any issued shares that were not 
prc\"iously convertible, or 
(c) increases the redemption price or 20 
aggregate redemption price

.
� or ad­

vances the time for redemption of any 
issued redeemable shares 

is deemed to effect a reduction of stated 
eapital. 25 

Certificate of 
amendment 

Effect-of� 
certificate 

Rights 
presen-en 

172. Upon receipt of articles of ame 
ment, the Director shall issue a certifi4 
of amendment in accordance with sec 
255. 

173. (1) An amendment becomes ef 
tive on the date shown in the certifieat1 
amendment and the articles are amen 
accordingly. 

(2) No amendment to the articles aff 
an .existing cause of action or claim 
liability to prosecution in favour of 
against the corporation or its directon 
officers;. or any civil, criminal or admi 
trative ' action or proceeding to whic: 
corporation or its directors or officer8 : 
party. 
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New York St ate Busine s s  Corporation s  A ct 

The power to amend i s  very b road indeed under this Act 

and in fact a company can do any thing that it w as law ful ly entitle� 

to do when making its original appli c ation for a certi ficat e  of 

incorpor� ti on . The certi fi cate of i ncorpo rat i on referred to in 

the Act contains more or les s the s am e  m aterial that our m em orandm 

of as s oci ation w ould contain. S ection 801 reads : 

. 
§ 80 L Right to amend certificate of lncorporation 

. (a) A corporation may amend its certificate of incorporation� 
from time to time, in any and as many respects as may be de, 
aired, if such amendment contains only such provisions as might: 
be lawfully contained in an original certificate of incorporation 
filed at the time of making such amendment. · 
'·:(b) In parti�ular, and without limitation upon

. 
such general 

power of amendJ:nent, a corporation may amend its certificate of 
ilicorporation. from time to time, so as: 

' . 
(7) To increase or decrease the aggregate number of shares, 

or shares of any class or series, with or without par value� which 
the �orporation shall have authority to issue. . . 

(8) To eliminate from authorized shares any class of shares, 
or any sha1·es of any class, whether issued or unissu��- · 

(9) To increase the par value of any authorized s!lares of. any 
elass with par value, whether issued or unissued. 

(10) To reduce the par value of any authorized sl1ares of any 
class with par value, whether issued or unissued. 

(11) To change any authorized shares, with or without par 
value, whether issued or unissued, into a different number of 
shares of the same class or into the same or a different number of 
shares of any one or more classes or any series thereof, either 
with or without par value. • ... 

(12) To fix, change or abolish the designation of any author-
ized class or any series thereof or any of the relative rights, pref­
erences and limitations of any shares of any authorized class or 
any series thereof, whether issued or unissued, including any 
provisions in respect of any undeclared dividends, whether or 
not cumulative or accrued, or the redemption of any shares, or 
any preemptive right to acquire shares or other-securities. 

(13) As to the shares of any preferr�d class, then or the1·eto­
fore authorized, which may be issued in series, to grant authority 
to the board or to change or revoke the authority of the board 
io establish and designate series and to fix the number of shares 
and the relative rights, prefer�nces and limitation as b�tween 
series. 
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section 80 2 de als speci fically with a reduc ti on of 

s tate d capital by am endm ent and doe s  not concern us at this 

point . 

Section 803 requires a simple m ajority of the shareholders 

entitled to vote for authori z ation of the amendmen t .  It wi ll b e  

noted that the item s under 803 (b) are not matters o f  fund amenta l  

change . 

§ 803. Authorization of amendment·or change· 
{a) Amendment of the certificate of incorporation may be 

authorized by vote of the holders of a majority of all outstand.. i 
jng shares entitled to vote thereon at a meeting of shareholders. 

I . · {b) ·Alternatively, any one or more of the following changes 
may be approved by or pursuant to authorization of the board: 1 
.. (1) To specify or change the location of the corporation's of-
.. fice.. t • •  
i " . ' . 
· · (2) To specify or change the post office address to which the 
secretary of state shall mail a copy of any process against the 
·corporation served upon him. . .. , 

, · (3) To make, �evoke or change the designation of a registered 
agent, or to specify or change the address of its registered agent. . . 

· ·(c) This section shall not alter the vote required under
. 
any 

other section for the adoption of an amendment referred to­
therein, nor alter the authority of the board to authorize amend­
ments under any other section. L.1961, c. 855; amended L.l962, 
e. 834, §56; L.1963, c. 748, § 7, all eff. Sept. 1, 1963. .. . .. 

Section 804 re ads as follow s : 

!Jl!l 
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.· 
§ 804. Class. voting on -amendment ·� 

(a) Notwithstanding any provision in the certificate of incor-
poration, the holders of shares of a class of series shall be entitled 

1 
t...1 vote and to vote as a class upon the authorization of an amend-

I ment and, in addition to the authorization of the amendment by 
\"Ote of the holders of a majority of all outstanding shares eutitled · · 
to vote thereon, the amendment shall be authorized by vote of the I 

I holders of a majority of all outstanding shares of the. class or 
series when a proposed amendment would: 

(1) Exclude or limit their right to vote on any matter, except -
:1.5 such right may be limited by voting rights given to new shares 
then being authorized of any existing or new class or series. 

(2) Change their shares under subparagraphs (b) (10), (11) 
or (12) of section 801 (Right to amend certificate of incorpora:. 
t�on) or provide that their shru:es may be converted into shares 
u! any other cla.Ss or into shares of any other series of the same 
<: i.'lSS, or alter the terms or conditions upon which their shares 
:.re convertible or change the shares issuable upon conversion 
vC their shares, if such action would adversely affect such holders, 
or 

(3) Subordinate their rights, by authorizing shares having 
prefere�ces which would be in any respect superior to their 
ri�hts.: 

(b) If any
. proposed-amendment referred to in paragraph (a) 

would adversely affect or suoordinate the rights of the holders of 
shares of only one or more series of any class, but not the entire 
class, then only the holders of each series whose rights would 
be adversely affected or subordinated shall be considered a sepa-

� rate class for the purposes of this section. L.l961, c. 855; 
amended L.1963, c. 748, § 8, both eff. Sept.l, 1963. 

The protecti on given to the holders o f  speci al shares or 

speci al class of shares is con tained in this s e cti on . 

Under the provis ions o f  Secti on 806(6} the holder o f  any 

adversely affe cted shares who does not vote for or consen t  

i n  w ri ting to the tak ing of s uch action shal l have the right 

to dis sent and to receive p aym ent for such share s  i f  the 

arnendrnen t : 

( a) al�e rs or abolishes any pre ferenti al right; 

(b) creates, alters or ab oli shes any provi s i on r.-1ith 

respect to re demption; 

( c) alters or abolisaes any pre-emptive right; 

{ d) ex clud e s  or limits the right o f  the holder to vote 
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on any matter other than an ex clusion i n  e ffect 

be fore the amendment . 

Whi le the mechani c s  of filing the amendm ent di f fer in 
form they are not s ubstanti al ly di fferent in sub s tan ce th an 
in the A cts whi ch w e  have ex amine d .  The amendment mus t be 
fi led to be effective and a certi fi cate is is sued upon i ts 
approval on fi ling . 

u.s. M odel B usines s  Corporation Act 

Sections 58, 5 9  and 60 o f  the !·iodel Act are as fol lows ::  

§ 58. RIGHT TO Al\�D ARTICLES OF INCOR­
POBATION 

A corporation may amend its articles of incorporaton, 
from time to time, in any and as many respects as may 
be desired, so long as itS ai:ticles of incorpOi·ation as 
amended contain only such provisions as might be law­
fully contained in original articles of in�rporatlon �t 
the time of maldng such amendment, and, 1fa change m 
\\hares or the rights of shareholders, or an exchange, re­
rlao;sifieation or cancellation of shares or rigllts of share­
holders is to be made, such provisions as may be neces­
ary to effect such change, exchange, reclassification or 
t'allcellation. 

In particular, and without limitation upon such gen- . 
t-ral power of amendment; a corporation may amend its 
articles of incorporation, from time to time, so as: � .. .  

(d) To increase or decrease the aggregate number of 
.amres, or shares of any class, which· the corpoi'8.tion 
ba.s authority to issue. 

(c) To increase or decrease the par value of tbe au- ' 
lhorized shares of any class having a par value, whether 1 
h.'lut'd or unissued. 

(f) To exchang�, classify, reclassify or cancel an or 
IUlJ part of its shares� whether issued or unissued. 
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(g) To change the designation of an or any part or it, 
shares, whether issued or unissued, and to change th& 
preferences, limitations, and the relative rights in re­
spect of an or any part of its shares, whether issued or 
unissued. 

(h) To change shares having the par value, whether 
issued or unissued, into the same or a different number 
of shares lVithout par \'alue, and to change shares with­
out par value, whether issued or unissued, int.o the same 
or a different number of shares having a par \'alue. 

(i) To change the shares of any class, whether issued 
or unissued, and whether ''ith or without par value, in­
to a different number of shares of the same class or into 
the same or a different number of shares, either with or 
without par value, of other classes. 

(j) To create new classes of shares baling rights and 
preferences either prior and superior or subordinate and 
inferior to the sltares of any class then auth01ized, 
whether issued or unissued. 

(k) To cancel or otherwise affect the right of the 
holders of tile sl1ares of any class to receive dividends 
which have accrued but have not been declared. 

(I) To dilide any preferred or special class of shares, 
whether issued or unissued, into series and fi.� and deter­
mine the designations of such series and tile variations 
in the relative rights and preferences as between the 
shares of such series. 

· 

(m) To authorize tl1e board of directors to establi'ih, 
out of authorized but unissued shares, series of any pre­
ferred or special class of shares and fix and determine 
the relative rights and preferences of the shares of any 
series so established. 

(n) To authorize the board of directors to iL� and de-­
termine the relative rights and preferences of the au• 
thorized but unissued shares of series theretofore estab­
lished in respect of whicli either the relative rights and 
preferences have not been fixed and determined or the 
relative rights and preferences theretofore fixed and de· 
termined are to be changed. 

( o) To revoke, dimiuish, or enlarge the authority of 
the board of directors to establish series out of an· 
thorized but unissued shares of any preferred or special 
class and fix and determine the relative rights and pref· 
erences of tl1e shares of any series. so established. 



. .. 

9 

§ 59. PROCEDURE TO Al\IEND ARTICLES OF 
INCORPORATION 

Alnendments to the articles of incorporation. shall be 
ln:lde In the following manner: 

(a) The board of directors shall adopt a resolution 
""'ttin:; forth the proposed amendment and, if shares 
ba\·e been issued, directing that it be submitted to a vote 
at a IDeeting of shareholders, which may be either the 
t.lmuaJ or a special meeting. .If no shares have been is­
� the amendment shall be adopted by resolution of 

the board of directors and the provisions for adoptk,. 
by shareholders shall not apply. The resolution may u.. 
corporate the proposed amendment in restated artic.h 
of incorporation which contain a statement that e:xt"t'N 
for the designated amendment the restated articles c..t 
incorporation correctly set forth without change the cor. 
responding pro\·isions of the articles of incorporation 3., 
theret.ofore amended, and that the restated articles "'' 
incorporation together nith the designated amendtnl'M 
supersede the original articles of incorporation and an 
amendments thereto. 

(b) Written notice setting forth the proposed amend. 
ment or a summary of the changes to be effected thrl't'. 
by shall be given to each shareholder of record entitll'tl 
to vote thereon within the time and in the manner pro­
vided in this Act for the ghing of notice of meetings of 
shareholders. If the meeting be an annual meeting, tltt 
proposed amendment of such summary may be included 
in the notice of such annual meeting. 

(c) At such meeting a vote of the shareholders en­
titled to vote thereon shall be taken on tile proposed 
amendment. The proposed amendment shall be adoptt'll 
npon recehing the affirmative vote of the holders of 3 
majo� of the shares entitled to vote thereou, unlcs'i 
any class of shares is entitled to vote thereon as a clas.�. 
in which event the proposed amendment shall be adopted 
upon recehing the affirmative vote of the holders of a 
majority of the shares of ea� class of shares entltll'd 
to vote tbereon as a class and of tile total shares entitled 
to vote thereon. 

Any number of amendments may be submitted to the 
shareholders, and voted upon by them, �t one meeting. 
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§ 60. CLASS VOTING ON A:\IENDl\IENT� 
The holders of the outsb.nding shares o� a class shall 

lr t·ntitled to vote as a class upon a proposed amend­
&irot, whether or not entitled to vote thereon by the 
provisions of the articles of incorporation, if the amend­
�nt would: 

fa) Increase or decrease the aggregate number of au-
thorized shares of such class. . . . -· 
(b) ·Increase or decrease the par value of the sJuuu 

of such class. ' · 

(c) Effect an exchange, reclassification or eancelb. 
tion of all or part of the shares of such class. 

(d) Effect an exchange, or create a right of ex­
change, of art o:- any part of the shares of another eta,, 
into the shares of sucb class. 

(e) Change the designations, preferences, limitations 
or relative rights of the shares of such class. 

(f) Change the shares of such class, whether \\ith or 
without par value, into the same or a different numbe-r 
of shares, either with or without par value, of the sam� 
class or another class or classes. 

(g) Create a new class of shares ltaving rights and 
preferences prior and superior to the slmres of such 
class, or increase the rights and preferences or the num­
ber of authorized shares, of any class having rights and 
preferences prior or superior to tl1e shares of such class. 

(h) In the case of a preferred or special class ol 
shares, dhide the shares of such class into series ami fix 
and determine the designation of such series and tbe 
variations in the relative rights and preferences betwcrn 
the shares of such series, or auth01·ize the board of di· 
rectors to do so. 

(i) Limit or deny any existing preemptive rights of tlte 
shares of such class. 

(j) Cancel er othenvise affect dividends on the sl1ares 
of such class whlch have accrued but have not been de­
clared. 
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I t  will be noted that the two opening p aragraphs of 

Section 58 are very broad indeed and are apparently des i gned 

to mak:-; abso lutely sure that a doctrin e of " ve s ted rights " i s  

buried forever. I t  will be noted in 5 9 ( c) that the amendmen t 

r equi re s  only a s imple maj ority vote . Whi le my reading of both 

the Mode l  A c t  o f  the New Y ork have not by any means been 

exhaustive as ye t neither seems to have concept of a special 

r e so lution as opposed to a simp le maj o rity vote no matter what 

th e purp os e  o f  the re solution is . Sec tion 60 ( j) i s  speci fically 

designed to cover what has been by far the most common bat tle 

appar ently with reg ard to spe ci al rights attached to. any shares, 

name ly, the accrued but undeclared and unpaid div i dend and whe theJ 

this can be cance lled as a vari ati on o f  the righ ts attached to 

the speci al shares. 

The curious thing about the Mode l  A ct i s  that under 

s.e ction 8 0 the right of a shareholder to dis s ent only arise s  

� the event of any p l an o f  merger o r  consolidation o r  a s ale . 

or exchange of all or sub stanti ally al l o f  the prop erty and 

assets of the corporation not made in its usual and regular 

cou rs e  of business . Section 80 also p rovides a right to a 

shareh older to dis s en t  with respe ct to les s than all of his 

shares so that he c an compel p urch ase of part of h i s  s hares 

and retain the remainder. It wi ll be no ted that Bi l l  C-2 9 

speci fi cally prohibits this and that any right to diss ent must 

be e xe rcis ed w i th respect to all and not les s than all o f  the 

shares he ld by the dis s enting sh areh older • 

. SUMM A RY AND CONCL USIONS 

Presum ing that incorporation is a matter o f  right t he 

only argum ent against permitting amendm ents as a mat ter of rigbt 
is the princip le re fe rred to in English law as ent�enched rights 
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and i n  American law a s  vested rights . Eng l i sh lav1 h a s  been 

s low to change and in certain respects the power of a company 

to amend its memorandum and arti cles has only been avai lable 

since the English Act of 1 94 8 .  In the United S t ates the 

doctrine of ves ted ri ghts \vas con firmed by the Sup reme Court 
. ... 

� the Dartmouth Col lege case in 18 1 9 .  I n  thi s  case the 

S tate of New Hamp shi re sought to take over the management of 

Dartmouth Co llege but were b locked from doing s o  by the 

S upreme Court ' s  holding that a corporate charter was a contract 

and the State could not alter the contract uni l ateral ly . The 

s ame reasoning was the bas i s  for the English p rinciple with 

regard to entrenched rights . I t  is s ti l l  p os s ib le under the 

English Act to b lock any amendment to the memorandum of 

as soci ation with respect to the rights attaching to a c las s o f  

shares by ins erting the rights i n  the memorandum and express ly 

p roviding that they snal l be unalterab le . 

Both in England and in the United States (;;vi th the 

exception of New Jersey }  and in Canada , the court s  have re fused 

to consider the fairness of any amendment and wil l  only intervene 

where fraud or bad faith has been estab lished. Although the 

proportionate maj ori ty required for an amendment may vary from 

j uris di ction to j uri sdi ction once that p roportion has been obtaine 

the minority shareholder is f aced with the tyranny of the maj ori ty 

� little or no remedy . As r.ve have seen the Ame ric an and more 

modern Canadian Acts attemp t to give some re li ef from thi s tyrann� 

by a right of dis sent .  

1 .  N o  problem aris es where there i s  nei ther an inte rference wi th 

the exis ting rights o f  class shareholders , nor a reduction of capit 

and maximum flexibi l i ty should be permitted in all such cases . 

2 .  The prob lems to be considered in cas e s  other than tho s e  fallir 

within the above paragraph are apparently the following : 
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( a) Who can propos e  a re s olution? 

It will be noted that in Bill C- 2 9  it is  

the dire ctors {plural ) or a shareholder but s eemingly 

a director who was not a shareholder coul d not prop o s e  

any such amendment . I s  it wis e  to permit any one 

shareholde r  to propos e an amendment or should it be 

a minimum number such as 10 % o f  the shareholders . 

(b) When dealing with a variati on o f  clas s rights should 

any attempt be made to define \-That is a vari ation? 

Should special rights be given to a dis s enting 

shareholder only i f _ the vari ation affects his right� 

adverse ly or subs tantially and adverse ly . 

(c) What prote ction can be given to the holde r  o f  a 

special clas s o f  s hare s that has no voting rights other 

than the requirement that that class o f  shares must vote 

on any proposed a lteration o f  i ts rights ? 

It i s  conceivable that s ituations would ari s e  

where the holde rs o f  the voting shares held a sufficient 

maj ority of the special s hares to be affected and that 

the proposed amendment would benefit them to a very great 

degree . Under these circums tances should there be a 

right to dis s ent and to comp e l  the company to purchase . 

the dis senting shareho lder ' s  shares at " apprai sed value " 

or s hould there be a reference to the court i f  there i s  

any question as to whe�her the p roposed amendment i s  i n  

the best intere s ts of the comp any ? None o f  the Acts 

seem to provi de any re ference to the court -to a decision 

as to whether a dis senting shareholder has any j us t  

grounds for comp laint or not .  
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( d )  What p rocedure does the shareholde r  use to get 

to the Courts ? 

I s  he li able for cos ts ? Can he be required 

to put up se curity fo r costs ? Should there be any 

limitation on hi s right to appeal? 

Insofar as the mechanics and the effective date of the 

amendment are concerned this does not at first g lance appe ar to 

p resent any great p roblem. Whatever the requi rements of the 

Act are they must be proved to the Regis trar ' s  s atis faction and 

presumab ly he wil l  then is sue a certi ficate . I would recommend 

a section as to the effe ct of the certi ficate and for the s ake 

of s imp licity and e as e  of third parties dealing with the company 

I would like to see a requi rement that a brief minute be filed 

s tarting out "After giving effect to the special resolution o f  

the shareholders dated the day of , the 

authori zed cap ital o f  the comp any is 

______________ ( and 9erhap s a s tatement as to what 

the i s s ued c apital is . } "  

One further question remains for conside rati on as to 

whether there should be any difference between the private or 

c los ely he ld corporation and t�e public corporation . The 

p rivate or close ly held corporation is rea l ly sub j ec t  to 

p racti cally no supervi sion "Ylhereas the pub li c  corp oration 

come s under the s crutiny of the S e curi ties Commi s si on unles s 

it is an exemp t trans action . \'lhile the bogy o f  the uns crupulous 

manipul ator of pub li cly trade d  stocks is more p rominent in the 

pub li c  mind I suspe ct that some of the real abuse s  i n  vari ation 

of class rights have taken p lace in privately or closely hel d  

corporations and I wonder whether the s imple right t o  dis s ent is 
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s ufficient p rotection against such an abus e • .  


