
ALTERATION AND CONVERSION 

OF CAPITAL 

This topic will deal only with alteration or conversion 

of capital to the extent that one type of share is converted 

to another type or the special conditions attached to any one 

class of shares are varied or changed, and will deal with the 

following: 

(a) conversion of par value shares to no par value 

shares and vice versa 

(b) conversion of common ( voting ) shares to 

perferred or non voting shares with special 

rights and restrictions attached to them, and 

vice versa 

(c} alteration of the s·pecial rights and conditions 

attached to any one class of shares 

(d) conversion of shares to stock and from stock back 

to shares. 

Conversion or alteration of the special rights attached to 

any one class of share or even conversion of these shares, can 

arriie at the instigation of the shareholders or)under the Alberta 

ActJ
at the instigation of creditors under the compromise and 

arrangement sections. The main problem in this area is the 

limitation of the right of the holders of the voting shares to 

alter, amend or vary these special conditions attached to a class 

of non voting shares. Presumably, no problem will arise where 
v r.· ''·""�'I>"'� .. y 

the holders of both class desire to alter, amend or vary the ,. 

rights and restrictions attached to any one class of shares, but 



the problem will arise where the holders of the voting shares 

wish to alter, amend or vary the special conditions attached 

to a class of shares which has no vote and whose holders do not 

wish to agree to the proposed variation. 

THE PRESENT ALBERTA ACT 

A conversion of par value shares to no par value shares 

or vice versa,. or a conversion of common shares to preferred 

shares or to a class of shares described as common but with 

special rights or restrictions attached to them, or vice versa, 

or a conversion of shares to stock, and from stock back to 

shares, will necessarily involve an alteration of the 

mTmorandum association of the company. This is not necessarily 

true of an alteration in the special rights and conditions 

attached to any share since the Alberta Act does not require 

that these be set out in the memorandum of association. Under 

our Act these special rights and restrictions attached to any. 

one class of shares may be set out in either the memorandum of 

2. 

association or the articles of association. This topic will deal 

only with alteration of capital of a company limited by shares 

and 'frill not deal with the other kinds of companies which are 

permitted in_corporation under the Alberta Act. 

A company, under Section 30, can only alter its memorandum 

in the manner provided in the Act. 

&:Jf:rto 80. A company shall not alter the conditions contained.in 
memorandum its memorandum, except jn the cases and in the mode and • 

to the extent for which express provision is m!!.de in this 
Act. [R.S.�.c\ .. 1970, c. 60, s. 80] 



Under the provisions of Section 36 (1) 
36. (1) Alteration of share capital.-A company having a 

share capital, if authorized by its articles, may by special resolution 

and depending upon the provisions in its articles, a co��any 

may be special resolution of the shareholders, an ordinary 

resolution of the shareholders or by a resolution of directors, 

increase the maximum price or consideration for which shares 

without nominal or par value may be issued, where such maximum 

price or consideration has been stated in the memorandum or 

articles. 

(d) 

,I 

Under the provision of Section 37 {1) (a) , (b) , {c) 1 

eonaouda- 37 {1) . A company having a share capital, if so 
�:;�8����-etc., autho�·ized by its articles, may by special resolution alter the 

of  conditions of its memorandum as follows:  a 

(a) it mav increase its share capital by the creation of 
new shares of such amount, or of such number �f 
new shares "�Nithout nominal or par value, as 1t 
thinks expedient ; 

(b) it may cons?lidate and divide 
.
all or any of its share 

c�pital havmg a P.a
r

. 
value mto shares of larger 

amount than its eXlstmg shares; 

(c) it may convert all or any of its paid-up shares into 
stock and reconvert that stock into paid-up sha�es 
of a�y denomination, or without nominal or par 
value; 

(d) it may subdivide its shares having a par value, or 
any of them, into shares of smaller amount than its 
existing shares, so, ho'\vever, that in the subdivision 
the proportion between the amount paid and the 
amount, if any, unpaid on each reduced share shall 
be the same as it wa;:; in the case of the share from 
whicp the reduced share is derived. 

3. 

and if so authorized by its Articles 1 a cor::-:pany may by specla.l. 

resolution substantially alter its existing capitalization but 

with the exception of the provisions contained in Section 37 (1) 
(c) , it may not basically alter the total capital involved, it 

may simply create more of the same kind of shares with less value 



4. 

or fewer of the same kind of shares with more. Section 37(1) (c) 

provides a dual mechanism in enabling a company with par value 

shares to convert to a company with no par value shares. The 

simple provision in the Ontario Business Corporations Act in 

this regard would seem to cover this situation in a £ar less 

complex manner. This section is also the usual mechanism for 

'going public' when an underwriting has been arranged even if 

the company had no par value shares before the alteration 

since the Section merely refers to paid up shares and does not 

state whether they must be no par value or par value. There 

seems to be no reason that a resolution combining the· powers 

in Section 37 (a) and 37 (b) or (d) could not be used equally 

well for this latter purpose. Unlike Section 36, a resolution 

to accomplish the variations permitted under Section 37 can 

only be a special resol�ion of the shareholders no matter what 

provision may be contained in the Articles of Association of the 

Company. 

Under the very broad provisions of Section 38 (1) 

.. 

�·-- · - ·- --- ·-

Reorganization of Share Capital 
· · 38. (1) Powers of company to reorganize share capitaL-A 

�ompany having a share capital by special resolution confirmed by 
an order of the court, 

· 

(a) may modify the provisions contained in its memorandum 
. so as to reorganize its share capital in any way, and 

·.'· ·. without prejudice to the generality of the foregoing power 
; ' · :�may modify or alter its memorandum so as to 

(i) consolidate shares of different classes, or 
(ii) divide its shares into shares of different classes,  or 

· · . '·   
 (ii) vary the rights attached to any class of shares, or 

. 
... (iv) ·subject to section �. convert shares of a fixed 

. ··:·::  �- . . . amount into shares without nominal or par value, or 
(v)' convert shares without nominal or par value into 

shares of a. fixed amount� 
but no preference or special privilege attached to or 
belonging to any class of shares shall be interfered w!th 
except by a resolution passed by a majority in numoer 

· .  . of shareholders of that class and holding three-fourths of 
the share capital of that class, and every resolution so 
passed binds all shareholders of the class, and 

(b) may alter its memorandum so as to reduce its share capital 
;, in any way, and without prejudice to the generality of 

the foregoing power may modify or alter its memorandum 
so as to 



(i) extinguish or reduce the liability on any of its 
shares in respect of share capital not paid up, or 

(ii) either with or without extinguishing or reducing  
liability on any of its shares, cancel any paid-up 
share capital that is lost or unrepresented by avail
able assets, or 

(iii) either with or without extinguishing or reducing 
liability on any of its shares, pay off any paid-up 
share capital that is in excess of the wants of ·the 
company. 

a company can by special resolution vary its capital str,wture 

in any conceivable manner providing it can obtain the approval 
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of the Court to such a variation. There are two Sections in the 

Act which grant some protection to the holders of a special 

class of share. The first is the proviseio at the end of 

Section 38 (1) (a) v1hich requires that any special resolution 

interferring with the special right or privilege must be passed 

by a majority in number holding three fourths of the shares 

of that class. Section 69 (2) does not appear to grant quite 

the same protection although it does require confirmation of 

the resolution by the Court, since the requirement is the 

consent in writing of the holders of three fourths of the 

issued shares of that class or a special resolution of the 

shareholders of that class, "tvhich means 3/4 of those attending 

a meeting of which 21 day's notice has been given proposing 

the resolution. It is interesting to note that I can find no 

Alberta reported case in which the holders of the special class 

of shares appealed to the Court to dispute a variation of the 

rights under this Section. Under the Australian Act, 10% of 

the holders of the shares bearing a special right or privilege 

may apply to the Court for relief. There is a considerable 

body of reported law in this regard. This would seem to prove 

one of two things; either the protection afforded at present 

under these sections is not adequate, or, the Australian minority 
MJG� • 

shareholder is a � more aggress1ve beast. 

An apparent conflict occurs · in Section 136 (2) if even 

a contingent right to vote is given the holder of a special class 



of shareholder and such right to vote is not set forth in the 

Articles rather than in the memorandum of association, since 

under that Section the only person v:ho can demand a pool is a 

person who is entitled under the Articles to vote. It is 

suggested that this concept be abandoned and could be more 

adequately covered by a statutory provision. 

Section 111 of the Act permits a Company to provide for 

convertible shares. However, it will be remembered that under 

the present Alberta Act that if a company has no par value 

shares, under the provisions of Section 69, it can only issuec 

par value preference shares in $1 or multiples thereof. This 

Section has bothered the ingenuity of lawyers who do a great 

d 1 f 1 . . . .  f �'-'f 1 ea o tax p ann�ng, s1nce 1n  reezes. Zt wou d 

like to have no par value common shares and a convertible 

preference share   convertible into no par value common 

shares, upon the.death of the holder of the common shares, and 

problems do arise on a one to one exchange. It is difficult 
" 

to cast a formula for conversion that is not going to create 

6. 

trouble under the present Tax Act. Once again, it is recommended 

that this curiaEity in the �xisting Act that insists on the 

par value preference shares where the common shares are no par 

value, should be abandoned so that convertible shares could be 

used with greater flexibility. 

Compulsory conversion or alteration of capital under the 

compromise and arrangement section being section 154£ or the 

reconstruction section, being Section 155, or the amalgamation 

section, 156, have been left to a later date since each of these 

is pretty well a topic in its own. 

THE AUSTRALIAN AND B. C. ACTS 

Section 62 of the Australian Act provides for the manner 

in which the memorandum of association can be altered. with 



respect to capital. 

62. (1) Power of company to alter its share capital. A company if so 
authorized by its articles may in general meeting alter the conditions of 
its memorandum in any one or more of the following ways:-

(a) increase its share capital by the creation of new shares of such 
amount as it thinks expedient; 

(b) consolidate and divide all or any of its share capital into 
shares of larger amount than its existing shares; 

(c) convert all or any of its paid up shares into stock and re
convert that stock into paid up shares of any denomination; 

(d) subdivide its shares or any of them into shares of smaller 
amount than is fixed by the memorandum, so however that in 
the subdivision the proportion between the amount paid and 
the amount {if any) unpaid on each reduced share shall be 
the same as it was in the case of the share from which the 
reduced share is derived; 

{e) cancel shares which at the date of the passing of the resolution 
in that behalf have not been taken or agreed to be taken by 
any person or which have been forfeited and diminish the 
amount of its share capital by the amount of the shares so 
cancelled. 

(2) Cancellations. A cancellation of shares under this section shall 
not be deemed to be a reduction of share capital within the meaning of 
this Act. 

7 .  

{3) As to share capital of unlimited company· on re�registration. 
An unlimited company having a share capital may by any resolution 
passed for the purposes of subsection {I) of section twenty-five-

(a) increase the nominal amount of its share capital by increasing 
the nominal amount of each of its shares. but subject to the 
condition that no part of the increased. capital shall be capable 
of being called up except in the event and for the purposes of 
the company being wound up; and 

(b) in addition or alternatively, provide that a specified portion of 
its uncalled share capital shall not be capable of being called 
up except in the event and for the purposes of the company 
being wound up. 

(4) Notice of increase of share capital. Where a company has 
increased its share capital beyond the registered capital, it shall within 
fourteen days after the passing of the resolution authorizing the increase 
lodge with the Registrar notice of the increase. 

(5) If any company fails to comply with the provisions of subsection 
(4) of this section the company and every officer of the company who is 
in default shall be guilty of an offence against this Act. 

Penalty: Fifty pounds. Default penalty. 

These Sections look considerably more simple than ours but it 

must be remembered that the Australian Act does not   f�ERH1 I 

a no par value share. 

The protection given to holders of special classes of 

shares are set forth in section 65 -



65. Rights of holders of classes of shares. (1) If in the case of a com
pany the share capital of which is divided into different classes of shares 
provision is made by the memorandum or articles for authorizing the 
variation or abrogation of the rights attached to any chss of shares in the 
company, subject to the consent of any specified proportion of the holders 
of the issued shares of that class or the sanction of a resolution passed 
at a separate meeting of the holders of those shares, and in pursuance of ' 
the said provision the rights attached to any such class of shares are at 
any time varied or abrogated the holders of not less in the aggregate than 
ten per centum of the issued shares of that class, being persons who did 
not consent to or vote in favour of the resolution for the variation or 
abrogation, may apply to the Court to have the variation or abrogation 
cancelled, and, if any such application is made, the variation or abroga
tion shall not have effect until confirmed by the Court. 

(2) An application shall not be invalid by reason of the applicants 
or ·any of them having consented to or voted in favour of the resolution 

for the variation or abrogation if the Court is satisfied that any material 
fact was not disclosed by the company to those applicants before they 
so consented or voted. , 

(3) The application shall be made within one month after the date 
on which the consent was given or the resolution was passed or such 
further time as the Court allows, and may be made on behalf of the share
holders entitled to make the application by such one or more of their 
number as they appoint in writing. 

( 4) On the application the Court, after hearing the applicant and 
any other persons who apply to the Court to be heard and appear to the 
Court to be interested, may, if satisfied having regard to all the circum
stances of the case . that the variation or abrogation would unfairly pre
judice the shareholders of the class represented by the applicant, disallow 
the variation or abrogation as the case may be and shall, if not so satis
fied, confirm it, and the decision of the Court shall be final. 

(5) The company shall within fourteen days after the making of I 
an order by the Court on any such application lodge an office copy of \ 
the order with the Registrar and if default is made in complying with 
this provision the company and every officer of the company who is in 
default shall be guilty of an offence against this Act. . 

Penalty: One hundred pounds. Default penalty. 
(6) The issue by a company of preference shares ranking pari passu 

with existing preference shares issued by the company shall be deemed 
to be a variation of the rights attached to those existing preference shares 
unl:ss the issue of. t�e first-mentioned shares was authorized by the terms 
of tss�e of the eXlstm� preferenc�  or by the artJcles of. the com
pany m force at the time the  preference shares were tssued. 

And as mentioned previously there seems to have been produced 
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a considerable more body of reported la\v in Australia than we 

have in Alberta on the rights of the holders of special classes 

of shares. 

The Australian Act under Section 66 requires that the. 

rights of the holders of preference shares shall be set out in 

the memorandum � the Articles -
ot< 



66. Rights of holders of preference shares to be set out in memorandum 
or articles. (1) No company shall allot any preference shares or convert 
any issued shares into preference shares unless there is set out in its 
memorandum or articles the rights of the holders of those shares with 
respect to repayment of capital, participation in surplus assets and profits, 
cumulative or non-cumulative dividends, voting, and priority of payment 
of capital and dividend in relation to other shares or other classes of 
preference shares. 

(2) If default is made in complying with this section the company 
and every officer of the company who is in default shall be guilty of an 
offence against this Act. 

Penalty: One hundred pounds. 

Attached to this memo are Sections 237 to 252 inclusive of the 

British Columbia Act and the following will be noted: 

1. Under Section 238 the Company can only alter the memorandum 

by filing a certified copy of the resolution with the 

Registrar and such resolution does not take effect until 

every other requirement of the Act has been completed. 

 
Section 240 (l}contains the curious provision that in order to 

alter its articles, the company must have the power to do so 

contained in its memorandum. 

Special rights attached to a class of shares can be 

created or varied under the provisions of Section 245 and 246 
both of which are subject to the provisions of Sections 247 
and 248 which provide the holders of such special class of 

shares the protection of requiring a three-quarter majority to 

consent to the change, and in the case of a reporting company, 

the commission has first consented to the resolution. Section 
to 

9. 

248 gives a right to object/not only the holders of not less than 

10% of the class, but to the holders of not less than 10% of 

the shares of the company. 

Section 251 sets forth the permissible alterations of 

the capital. It will be noted that there is no provision for 

conversion to stock and back to shares. 














