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IG INTRODUCTIO� 

I .. 

The purpo se of  thi s  memorandum is  to examine the 

effect o f  the provis ions of section 61 and 62 of The Land 

Titles Act .
1 

These  provide : 

�6 1. (1) In every instrument transferring 
land for which a c ertificate o f  title has 
been granted: subj ect to mortgage or encu�­
brance, there shall be impl ied the follmv­
ing covenant by the transferee both with 
the transferer and the mortgagee, tha t  is  
to say : That  the trans feree wil .l  pay the 
principal money , interestr annuity or rent 
charge secured by the mortgage or encum­
brance,  after the rate and at the time 
s pecified in the instrument creating it , 
and wil l inde mnify and keep harmle s s  the 
transferer from and against the princi?al· 
sum or o ther money secured by the instru­
ment and from and against the l iability in 
respect of any of the covenants therein con­
tained or under this Act implied on the part 
of the trans ferer. 

(2) Where a transferee declines to 
register any such transfer the transferer 
or the mortgagee may by notice call upon 
the transferee or such other person or 
persons as the j udge may direct to show 
cause why it should not be registered , and 
upon the return thereof the j udge may order 
the r�gistration of the trans fer within a 
time named or make such further or other 
order and on such terms as  to co sts and 
otherwise as to him seems proper . 

62. (1) Every covenant and power declared 
to be implied in any instrument by virtue 
of this Act may be negatived or modified 
by expres s  declaration in the instrument.  

1 
R . S . A .  1 9 7 0, c .  1 9 8 . 



(2) In any action for a supposed breach 
of any such covenant the covenant alleged to 
be broken may be set forth and it may be 
alleged that the party against  who m the action 
is brought did so covenant precisely in the 
same manner as if the co venant had been expres ­
sed i n  words in the tEansfer o r  other instru­
ment, any law or practice to the contrary 
notwithstanding. 

(3) Every such i mpl ied covenant has the 
same force and effect and i s  enforceable in 
the s ame manner as if it had been set out at 
length in the trans fer or other instrument .  

(4) When any trans fer or other instrument 
in accordance this Act is e xecuted by more 
parties than one ! such covenants as  are by 
this Act to be impl ied in instruments of  a 
l i ke nature shall be construed to be s everal 
and not to bind the parties j o intly. " 

A mortgage creates both privity of estate and 

2 

; 
privity of  contract between the mortgagor and the mortgagee. 

When the mortgagor sell s the property subj ect to the mortgage 
1 

to a transferee , privity of estate is created at co mmon .law 

between the mortgagee and the transferee . In addition to 

this privity of estate , section 61 creates privity of con­

tract between the transferee and the mortgagee. After sell­

ing the mortgaged property , the trans ferer -mortgagor remains 

liable on his original privity of contract with the mortgagee. 

Section 61 further provides that  the transferee shall inde mnify 

and keep harmles s the transferer from and against any liability 

he may incur with-respect to his continuing privity of contract 

with the mortgagee. 

This memorandum will review and analyze the case 

law on the section to deter mine how it has been inte�preted 

�nd applied, whether there are any problems with respect to 

�he same and whether any changes should be made . 



II. EXPOSITION 

Ac The Position at Co��on Law 

.. 

An e xa mination of the position at common law i s  

instructive in interpreting the effect o f  section 6 1 . At 

common law , where property was transferred subj ect to mort­

gage , the trans feree was held in e quity bound to inaemnify 

3 

his trans ferer against his personal l iability to the mortgagee 

under his covenant to pay_ contained in the mortgage .
2 

The 

only way by which the mortgageee could ava i l  hi mself of this 

equitable o bligation on the part of the transferee to the 

trans ferer was to obtain an assignment o f  the rights of the 

transferer to himself , and then, having o btained thi s r  he 

could sue the trans feree directly for personal j udgment.3 

Unle s s  the mortgagee was fortunate enough to be a ble to o btain 

such an assignment of the transferer ' s  equitable right of 

indemnity8 he could not sue directly the transferee for the 

amount due on the mortgage for there was no privity of  con­

tract between them. If the transferer was · dead , undiscover­

abl e  or unwill ing the mortgagee could do nothing against the 

transferee except take the land itself . If the transferer 

was availa ble , the mortgagee could sue h1m and he , in turn , 

would third-party the trans feree for indemnity . 

The imp lied contract o f  indemnity created between 

a transferer and a trans feree by a conveyance o f  property is  

based on the consideration that in equity and j us tice such 

obl igation should subs ist . At common law it was always ope n 

to the parties to show facts to negative the exi stence o f  such 

2
This i s  the doctrine of Waring v .  Ward (1 8 0 2 )  

3 2  E . R .  1 3 6 .  
--

3 Maloney v. Cam9bell 28  S . C . R . 2 2 8 .  
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4 
obligation . For example , i t  has been held that in .. the abs ence 

of expres s  stipulatio n on the sub j ect, the right to indemni­

fication against a mortgage arises fro m the facts established 

in evidence and that evidence i s  admiss ible to show that it 

was not the intention of the parties that the transferee 

s hould assume liability for the mortgage.
4 

Again, when a conveyance i s  taken merely a s  security 

for a debtf no right of indemnity aris e s :  it is onl y a s  

between a real vendor and a real purchaser , i n  the ordinary 

sense o f  the words , that such right of  indemnity ari ses .
5 

Similarly , when the trans fer i s  to a nominal purcha s er or  

only of a portion of  the property secured b y  the mor tgage, 

no impl ied right of indemnity arises.  In such situations , 

the trans ferer had no rights a s signable to the mortgage e : 6 

B. Legisl�tive History and Intention o f ·Section 6 1  

In The Great We st Lumber Co . Ltd . v .  Murrin and 

Gra y ,
7 

Stuart , J. o�ned the legis lative his tory and inten­

tion of section 61: 

4
Beatty v. Fitzsimmons ( 1 89 3 )  23 O . R. 245 . 

5
Fullerton v. Brydges ( 1 8 8 5 )  1 0  Man. R .  431 �  

Walker v .  Cic ks0� (1892 ) 20 O .A.R. 96i Fraser v .  Fairbanks 
iii'dcoo�:•b::; {lfi04T 23 s: c. R .  7 9 .  

6An excellent discus sion o f  the applicable co��on 
law is found in Full erton, J. A . 's j udgment in Sokolov.v. 
Kac hmark [19 2 9] 1 W. W . R .  353  U:·lan . C . A . ). 

7 (1916) 11 A.L. R .  1 7 3  (Alta. S . C. A. D . ). 

8 
Id. at 1 8 0-18 2 . 



"In·the Land Tit"les Act of 1 894, sec . 52 
of the p resent Act appeared as s ec .  6 5 . 
From 1 8 94 to 1 9 0 6 ,  when the pres ent Act 
was p as s ed by the provincial legislature , 
the s ection read as follows : 

�In every instrument transferring land for 
which a certific ate of title has been granted 
subject to mor tgage or encumbrance the re shall 
be implied the follm"ling covenant by the tran s ­
feree : · that the transferee will pay the prin­
cipal money , interest, annuity o r  rent charge 
secured by the mortgage or encumbrance a fter 
the rate and at the time s pecified in the 
instr ument creating the same and wi ll indem­
nify and keep harmless the transferer from 
and against the princi pa l  sum o r  other moneys 
secured by such instrument and fr�m and agai.ns t 
the lia bility in res pect of any of the .coven­
ants therein contained or under thi s  Act 
implied on the part of the transferer. '  

Thi s  enact."Ttent 'irlas obviousl y  nerely 
declaratory. The rule of e quity has a l¥Tays 
been such in the case of a grant of  land 
subj ect to an encumbrance .  Unles s a con­
trary intention appeared the grantee was 
bound to indemnify the grantor against his 
lia bi lity , under his covenant , to the mort­
g agee; This right in the granto r to force 
the grantee to pay the mo rtgage debt was 
assignable by the grantor and the assign­
ment could be mane\ even before he had 
suffered da�age ( be being himself o bliged 
to pay . Malone� Ca111pbell,  2 8 S .  C .  R .  
228 . But any such assign."TTent ·was of cours e 
subj ect to all equities exi sting or ari sing 
as between the grantor and the grantee 
prior to notice of the assigr�.ent . There 
was nothing in t!le statutes of 1 8 94 which 
impaire� these  very j us t  p rinciples of law. 

But the legis lature of  Al berta in 19 0 6  
when in its first session i t  proceeded to 
pass a Land Titles Act ventured to atter.tpt 
an improvement upon the section a bove quoted . 

5 
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.. 

I 

After the words ' there shall be implied ·· 
the following covenant by the trans feree ' 
there were inserted the words 'both with 

the transferer and the mortgagee . '  

What '\'las ventured upon was ,  there ­
fore, the creation by statute of a 
privity of  contract bet'\.;een parties who 
had otherwis e  no privity with each other 

at all6 who had not, indeed , any dealings 

with each other8 at all of any kind . More 
than this , the s tatute created in favour 
of the mortgagee a species o f  security , 
in the shape o f  the covenant of  the trans ­
feree, which he had not relied upon at all 

when advancing the money and '\'lhich was then 

not even in exi stence . "  

6 

Section 61 contains two s eparate and distinct 

covenants on the part of  the transferee of property subj ec t  

to a mortgage o r  encumbrance .  The first is with the mortgagee 

that the trans feree will pay the princ ipal money , interest, 

annui ty or rent charge secured by the mortgage or encumbrance, 

�fter the rate and at the time s pecified in the instrument 

creating i t .  The second i s  with the transferer-mortgagor 

and provides that the trans feree wil l  indemnify and ke ep 

harmles s  the transferer from and against the principal sum 

or other moneys secured by the instr ument and from and against 

the lia bi lity in respect of any of  the covenants therein con­

tained or under the Land Titles Act implied on the part of 
9 the transferer . In Trust and Guarantee Co . Ltd . v .  Honk , . 

. la-· 
Walsh, J. interpreted the two covenants as follows : 

"Though this is  described in the s ection as 
but one covenant, it is  really two or at lea s t  
it has two distinct branc hes . One of them i s  
that the trans feree wil l  pay the princi pal 

g
(l923) 21 A�L. R .  151 (Alta . S . C . A . D . ). 

10rd. at 1 5 3. 



• .. 
money and interest secured by the mortgags. 
That is  s i mp ly a covenant to pay under which 
the lia bility is limited to the principal 
and interest . The other

.
is to indemnify 

and keep harmless the trans ferer not onl y 
against the principal sum but also against 
liability under any o f  the covenants o f  the 
mortgage .  I f  that i s  a covenant with the 
mortgagee , the breach o f  which gives him 
the right to e xact payment fro m the trans ­
feree ,  the measure of the trans feree ' s  
liability to the mortgagee i s , of course ,  
that of the mortgagor under any and all of  
his covenants . I am o f  the opinion that 
his second covenant enures to the benefit 
of the transferer alone . It is o bviously 
meant only for his protection . - It is absurd to 
involve the trans feree in a covenant 'l.vi th 
the mortgagee that he will i ndemnify  and save 
harmles s  a third party , the transferer , from 
liability under the mortgage . It is a con­
tract of indemnity pure and s i mp le in which 
no person but he \vho is indemnified can have 
any pos sible interest . "  

The trans fe ree ' s  i mplied covenant of  indemnity 

7 

with the transferer is  merely a declaration of  the position 

at common law .  Its purpose is to protect the -t:ransfero:t. 

Dealing with a s i milar covenant in the S askatchewan Land 

Titles Act, Johnstone , J. stated in Reeves v .  Konschur
11 

that 

very clearly the intention of  the leg i s lature was to protect 

the trans ferer fro m any covenants that might be contained in 
any mortgage or encumbrance upon the land e xi sting at the . 

time of  the transfer . On appeal , Lament , J. stated :
12 

" With this interpretatiop of t he section , 
if I may be all m-;ed to say so , I entirely 
agree . In the ordinary cas e  where a purchaser 

ll
(l90 8) 8 W . L . R. 346 at 349 . 

12(1909 1 0  W . L . R . 6 80 at 6 90- 6 91 .  
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c .. 
buys land subj ect to a mortgage , he as s umes 
the mortgage and retains the amount of the 
same out of the purchase money , and the statute 
contemplates that he s hould pay the mortgage 
and save the transferer harmless . If it were 
not so , the purchaser would be defrauding the 
vendor by casting on him the burden o f  paying 
off the mortgage after having retained the 
same out o f  the purchase money . This section 
seems to me equi valent to an e xpres s covenant 
in the transfer that the purchaser wil l  pay 
off the mortgage and interes t and will indemnify 
and save harmless  the vendor therefrom. " 

8 

The transferee's implied co vena�t with the mortgagee , 

howeve r, does not exist  at common la\·7. Thi s  portion of the 

section enures to the benefit of the mo rtgagee by removing 

the common law procedural difficulty--namely , that the mort­

gagee had to obtain an assignment of the mortgagor-trans fere r's 

rights under the implied covenant of indemnity before being 

abl e  to proceed against the trans feree for the amount due on 

the mo rtgage . In Short v.  Graham, Stuart , J. interpreted 

�he purpose of the section as f6llows :
13 

R In my opinion , the section in ques t ion 
was pas sed to relieve the mortgagee from his 
difficulty , and , as s aid by Maclennan, T .  A .  
[in Maloney v .  Campbell i n  the Court below , 
24 A.R. 224 ] , to ' give a direct right of  suit 
between the party to receive and the p roper 
party to payv, and to 'c reate the privity, 
which a lone was wanting to make such a s ui t  
maintainable ' , this being done by the mere 
operation of the statute , instead of  as  form­
erly, by means o f  the vendor ' s assignment of 
his rights . "  

13(1908) 7 W.L.R. 787 {Alta . S . C . )  at  790 . 



9 
� •' 

And further :  

" The law for merly was that the purchaser, 
taking finally the who le interest in property 
subject to an encumbrance,  was bound to pay 
off that encumbrance and could be sued by the 
vendor and made to pay the money , not to the 
vendor himself but to the mortgagee; and I think 
the statute was merely intended to make that 
obligation enforceable by the mortgagee directly 
against the purchaser, without any circuity of  
procedure . ;e 

C. The Effect and Application of Section 6� 

The question now arises as to the extent ·to which 

the provi s ions ·of  section 61 alter the pos ition that exists  

a t  common la-t'l. It is  clear that the trans feree ' s  statutory 

imolied covenant of indemni tv with the transferer is merelv 

a �eclaratio n of the co mmon �a "l.v. 
14 

Further , as at common 
-

�aw,-thi s  s tatutory covenant of indemnity has been held not 

to aris e  where the circumstances render it inequi table for it to 

be en�orced .
15 

The transferee ' s  implied covenant with the 

mortga gee .-does, hm·:ever, alter the position at common law . 

In dealing with the application o f  the s ection ,  Stuart, J. 
s tated in Short v .  Graham:

16 

" I am very strongly of  the opinion that 
the app lication of the statute should , there­
fore8 be restricte d entirely to the case where 
there has been a real purchase by the trans � 
feree and a complete parting with all his 

14
such statutory implied covenant of indemnity is  

ass ignable : Glenn v .  S cott ( 1 8 9 8 )  2 Terr .  L.R. 3 39. 

15 sokolov v.  Kachrnark [1 9 2 9 ]  1 W.W.R. 353  (Man . C.A.). 
1 6  ( ) . (19 08 ) 7 W.L.R. 7 8 7  Alta . S . C .  at 7 9 2 . 



.. 

.. 
interes t  on the part o f  the transferer , 
and that whene ver it i s  imposs ibl e for the 
vendor ,  the transferer , to take advantage 
of the covenant declared to be implied in 
his favour, that is , whenever he ,.;ould have 
had , before the statut� no right against 
the purchaser  capable of as s ignment to the 
mortga gee , which is admittedly  the case 
here , then the co venant should not be implied 
in favour of the mortgagee either . "  [author•s 
italics]  

Again, in  Great West Lumber eo . Ltd. v. Murrin and Grax, 

Stuart, J. stated:
17 

" Under the law as it stood before the 
amendment, the transfereeH the purchas er of 
the land , could rely upon any agreement or 
e quity existing as between himself and the 
transferer if the mortgagee should secure 
an assignment of the trans feror•s rights and 
attempt to enforce them . In my opinion any. 
statute \vhich appears to al ter thi s  common 
law right--really an equitable right , but I 
spea k  of common law as  opposed to statute 
law,--ought· to be very carefully and exactly 
construed. I do not mean that the Court 
should , on account of its view of the in­
justice or bad policy of a s tatute which 
changes the common law , attempt to whittle 
down its plain meaning and so override the 
expres s ed will of the legislature . But cer­
tainly before allowing a purchaser to be 
deprived of the rights \vhich the ordinary 
law gives him , the Court ought to be satis ­
fied that the words of the statute do really 
and inevitably deprive him of those rights . 
Though it may seem that it was the intention 
to do so , yet , if the words of the statute1 
taken in their ordinary meaning without 
straining either one way or the other, do 
not affect that result then c learly the rights 
of the purchaser should stand as before • 

10 

17 {1916) 11 A . L . R . 1 7 3  (Alta . S . C . A. D . ) at 1 81-182 . 



. ' •' 
For myself I doubt very much if ·the 

legislature intended to create a new absolute 
right in the mortgagee which could not be 
affected in any way at all by any agreement 
or contrary evident intention as between the 
parties to the sale and transfer of the land�" 

18 Ives, J. stated: 

w S ec.  52 of The Land Titles Act establishes 
by implication the relationship of mortgagor 
and mortgagee bet\·Teen the mortgagee and the 
purchaser of mortgaged lands. As the relation­
ship is but an implied one i� may be r�butted 
by evidence that one of the terms of the pur­
chase was that tne ;t2abili tYL_ pres�ed by 
virtue -of-the-sta-tute, would not-be assumed 
by the purchaser." --------·--

Beck, J. A., in Trusts and Guarantee Co .. Ltd. v. 

11 

Landreville and Singer,19 Jtated that the said section, in 

declaring an implied covenant on the part of the transferee 
1 

to pay the mortgage debt, is merely declaring the well-

established previously existing implied obligation of the 

purchaser of an equity of redemption--an obligation implied 

in equity, but always subject to be modified or negatived 

by proof of the real intention either by evidence of expressed 

intention or by evidence of all the facts and circumstances 

of the transfer; and, the existence and effect of the implied 

covenant in favour of the mortgagee is wholly dependent upon 

the existence of L�e implied covenant in favour of the 
20 transferer. 

18 Id. at 174. 
19

[19 22] 2 W.W.R. 5 86 (Alta. S.C.A.D.) at 5 89. 

20see also the dicta of Harvey, C. J. in Trusts 
and Guarantee Co. Ltd. v. Monk ( 1923 )  21 A.L.R. 1 5 1  (Alta. 
S.C.A.D�) at 1 5 8- 1 5 9 . 



12 
The implied covenan t in favour of'the transferer 

(and, therefore1the implied covenant in favour of the mortgagee) 

arises only in the case of a real purchase and sale of property 

subject to a mortgage or encumbrance. Thus, evidence is admis­
sible to show that property was transferred by way of security 

21 . 22 only,. even though the transfer was absolute ln form; or 

was transferred to a nominal purchaser acting as trustee;23 

or that only a port3.on of the mortgaged property was trans­

ferred;
24 

or was purchased from a sale by a sheriff under a 

writ of execution.25 

Even if there has been a real p�rchase and sale of 

property, where there is an agreement, even though not in 

writing, between the transferer and the transferee that the 

transferer is not to call upon the purchaser to indemnify 

him against payment of the mortgage money, the covenant of 

indemnity implied by section 61 behveen the transferer and 

S.C.A.D.). 

21sbort v. Graham ( 190 8) 7 W . L. R .  7 87 (Alta S.C.). 

22welsh v. Pooham [1924 ]  2 W . W . R. 1193 (Alta. 

23Evans; Johnstone & Naismith v. Ashcroft & The 
British Canadian Trust Co. ( 1 91 5 )  8 �'l. W . R. 899 (A1 ta S.C.). 

24 Inre Macdonald Estate ( 1 9 2 5 )  2 1 Alta. L. R.  66 
(Alta S.C.A.D.); Montreal Trust Co. v. Boggs and Beresford 
(1915) 31 W . L. R .  914 (Sask.); The Dominion of Canada Invest­

ment and Debenture eo. Ltd. v. Carstens [1 91 7] 3 W.W . R .  1 5 3  

(Sask. S. C .  ) .. 
25Anderson v. Stasiuk [1 92 7 ]  1 W. W.R.  49 (Sask. 

CQA.). 



13 
�nd the transferer is rebutted. As a result, the.transferee's 

. 1 . d . th h d . . 2 6 Lmp 1e covenant w1 t e mortgagee oes not ar1se. However, 

the existence of an express covenant of indemnity between the 

transferer and the transferee does not prevent the implied 

covenant between the transferee and th3 mortgagee from 
. . 27 ar1.s1ng. 

Thus it is quite clear that the effect of section 

61 i.s merely to correct a common law procedural defect by 

providing the mortgagee with a direct right of suit for the 

princip al money and interest against the transferee without 

the necessity of first obtaining an assignment of the trans­

ferer's rights. By removing the requirement of suing the 

mortgagor who would, in turn, third party the transferee, 

the section, in effect, gives the.rnortgagee two separate and 
distinct sources to look to for payment of the mortgage 

money. 

, Although the transfer need not be executed by the 

transferee,28 it must be registered in order for the statu-

t . 1'  d . 29 J . ory 1rnp 1e covenants to ar1se. Harvey, C . . • lnter-

preted the effect and appl ication of the present section 61 (2} 

26Great West Lumber eo . Ltd. v. �urrin and Gray 
(1916) 1 1  A.L:R. 1 7 3  (A1ta . S . e . A . D.). 

27Trusts and Guarantee e� Ltd. v. Landreville and 
Singer [ 1922] 2 W.W.R. 5 86 (Alta . s . e . A. D . ) .  

28The accepted vie\·7 is that of Beck, J. A.'s in 
both the Murrin and Landrevil l e  cases where he states that the 
transfer should be read as if the implied covenant were expres­
sed therein and signed by the transferee subject to the right 
of rectification if the document as so construed does not 
exp ress the real agreement between the parties: see Welsh v. 
Popharn [ 1 924] 2 W.�V'.R. 11 9 3  (Alta s. e . A . D. ) .  

29 Trusts and Guarantee eo . L'td. v. Monk (1923} 21 
A. L.R. 1 5 1  (Alta. S . e. A . D. ) . 



in Re Land Titles Act and Re Ronald and Summ�rs: 30 

n sTransfer' is defined in the Act as 
'the passing of any estate or interest in 
land under the Act'. The provisions of the 
Act make it cle ar that the estate passes not 
by the execution or delivery of the transfer 
but by its registration. Therefore the 
implied covenant only comes into existence 
upon registration, and if a transferee does 
not wish to assume the burden of the coven­
ant he need only refrain from registering 
the transfer. This anomaly was met by an 
amendment to the section in 19 1631 by �.vhich 
it is provided that when a.transferee de­
clines to regis.ter a transfer, the transferer 
or the mortgagee may by notice -call upon the 
transferee 'to show cause why the same should 
not be registered, and upon the return there­
of the Judge may order the registration of 
the said transfer within a time named or make 
such further or other order and on such terms 
as to costs and otherwise as to him shall 
seem meet. v " 

14 

It was held in that case that the fact that a 

transferee, who has taken no steps to enforce his claim, 

asserts that he has a right to repudiate the transfer is 

not a justification within the meaning of section 61{2) 

for refusing to register the transfer. Where a transferer 

or mortgagee proceeds under section 61 (2). to require the 

transferee to register his transfer, and the latter alleges .--�� . : ;, 
that he has good cause for not registering it, he should be �lj"tyf;-& �-
to take within a reasonable time and duly prosecute proper ' 

steps to enforce his claim. Harvey, C. J. stated: 32 ....;.j 

30 (1917) 13 A.L.R. 209 (Alta. S.C.A.D.) at 209-210. 

JlScA. 19 16, c.3, 5.15 (1). 

32Id. at 210- 211 



" In my opinion the cause which the ·· 
transferee is called on to show is good 
cause, in other words, something that 
really justifies his refusal to register, 
for the a�� ent certainly implies that 
the trans erre1 and the mortgagee have 
a right to ha the transfer registered 
in the absence of some justification for 
its non-registration though such a right, 
without such a provision, would probably 
not exist, it being a matter for the 
transferee's consideration only. Now the 
fact that the respondent clai�s that he 
has a right to repudiate1 which claim he 
does nothing to enforce, appears to me 
not to be justification ... 

14a 
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15 

D. Negativing the Implied Covenant 

Section 62(1) provides that any covenant implied 

in any instr��ent may be negatived or modified "by. express 

declaration in the instrument. " This would appear to suggest 

negation of the covenant only by express declaration in the 

registered transfer transferring the lan d to the transferee. 

This is further emphasized by the concluding phrase in the 

subsection, "any law or p ractice to the contrary n otwith­

standing. However, in Great West Lumber eo. Ltd. v. Murrin 

and Gray33 the majority of the court held that the implied 

covenant could be n egatived otherwise. 

Later, in Trusts· and Guarantee Co. Ltd. v. Landre­

ville and Singer, Hyndman, J. A. stated:
34 

8 It has been held in several decisions 
of this Court that whilst prima facie a 
transferee of mortgaged property is directly 
liable to the mortgagee on the implied cove­
nant, nevertheless the implication or pre­
sumption is capable of being negatived or 
rebutted by evidence showing the exact 
relationship between the mortgagor and 
transferee and should it appear that where 
before the statute the mortgagor would have 
no right to in demnity against the purchaser 
capable of assignment to the mortgagee, then 
the statutory implied coven ant in favour of 
the mortgagee is negatived." 

Clarke, J. A . , Scott, c. �- concurring, said that 

he withheld assent to the proposition that, in the absence 

of an express declaration in the instrument negativing or 

modifying the implied covenant, such covenant can be negatived 

or modified so as to affect the mort gagee by an ag reement to 

which he is not a party or of which he has no n otice. 

33 [1917] 1 W.W. R. 945 (Alta. S.C.A.D.) . 

34[1922] 2 W.W. R. 586 (Alta. S.C. A. D. ) at 590. 
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Again, in Welsh v .  Popham ,

35 
the Court held that a 

registered trans fer should be read· a s  if  the impl ied covenant 

were expres sed therein and signed by the trans feree sub j ec t  

to the right o f  rectification i f  the document as  s o  construed 

did not ex pres s  the real agreement between the parties .  

Although there have been other· judicial statements 

concerning negation of the imp lied covenant other than b y  

e xpress dec laration in the trans fer ,
36 

i t  appear s  settled 

that it· is pos s ible to do so despite the provis ions o f  

section 62 (1) .  In effect , the common law position as  to 

implied covenants in transfers i s  maintained- -therefore, 

parol evidence is admis s ible to estab l ish circumstances 

surroundi ng the trans fer, otherwise absolute in form1 suf­

ficient to negate the impl ied covenant. It i s  clear , howe ve r, 

that because the Act raises such a presumption o f  l iability 

o n  the part o f  the transferee , he has the onus o f  rebutting 

such presumption cast upon him .
37 

E. The Relationshi p of the Parties 

The effect of section 61 is to establish by impl i­

cation the relationship o f  mortgagor-mortgagee between the 

mortgagee and the trans feree with respect to the principal, 

i nterest, annuity or rent charge secured by the mortgage . 

In effect , the section gives the mortgagee two separate and 

distinct sources to look to for payment o f  the moneys due 

35 jl924} 2 W. W.R.  1193 (Alta . S . C . A. D.) .  

36see , for example ,  the dicta o f  Tweedie , J. in 
Sanford v .  Frizzle and Ell iott [1925] 2 W. W. R .  601 (Alta . 
S.C.) at 604. 

37
Pollock v .  Shaoera [1938] 1 W. W. R. :10 (Man. K . B .). . ---·�--
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on the mortgage: the original mortgagor-transfer9r under 

his express covenant to pay contained i n  the mortgage and 

the transferee under his impl ied covenant to pay contained in 

section 61. As between transferer and transferee ,  the one 

who should carry out the obligation to pay is the transferee , 

he h�ving impliedly covenanted , both at common law and by 

virtue of the statute , to do so . 

{i) Mortgagee and Transferee 

As between the mortgagee and the transferee , the 

relati onship created b y  section 61 has been held not to be 

a true contractual relationship in the ordinary sense . In 

Pfeifle v .  Bachinsky, Harvey , C .  J. stated:
38 

wrndeed it i s  difficult to see how a mere 
statutory obl igation on one p�rty in favour 
of anothe r party , w�o is a complete stranger , 
can be  deemed to create a contract betweeen 
them. Certainly it is not a contract in  the 
ordinary sense. 

• c • Certainly there was no consideration 
given by the plaintiff to the defendant for · 
the a ssumption of the obligation impo se d  by 
the statute . "  

It was held , however , in Trust s and Guarantee Co . Ltd . v .  
3 9  

. 

McLeod and Buxton that where land subj ect to a mortgage i s  

transferred by a transfer whi ch is not under seal , the 

transferee's implied covenant with the mortgagee under 

section 61 i s  a si mple contract debt , even though the mort­

gage itself was under seal ; and , therefore , the period o f  

38 [1939] 2 w.w. R .  3 89 (Alta s . c. A. D. )  at 392.  

39 (1928) .23 A. L . R .  565 (Alta . S . C. A.D . ) .  



limitation applicab le to an action thereon i s  s ix years . 
40 

� 

Lunney, J. Ae stated : 

e In Societe Belge D ' Enterprises 
Industrielles e t  �mmobil iere s v .  Web s te r  
and Mill 23 Alta. L. R .  129 , the j udgment 
of Beck, J. A. reads :  

1For the reasons which I �ave 
briefly summarizedr I am o f  
the opinion that a ' cove nant ' 
in instruments made in pursuance 
of our Land Titles Act-- at all 
events r if in fact not under 
seal- -must be taken to be a con­
tract of promis e  not unde� seal. ' 

The liabil i ty o f  the defendant Will iam 
Buxton herein is  on the implied covenant con­
tained in the trans fer; the trans fer i s  a 
document not under seal. The debtc therefore , 
becomes a simple contract debt and comes with-
in the decision of the Court i_n Societe . • e • " 

18 

The liability o f  a transferee of mortgaged land 

under his implied covenant with the mortgagee per s i s ts even 

after he has  re-trans ferred it to  another. In Trusts and 
41 Guarantee eo. Ltd. v .  S tephens , Walsh , J. s tated: 

n In my opinion once the l iability 
imposed by sec . [61] has arisen t�e trans ­
feree cannot by h i s  own act put a n  end to 
it. The mortgagee i s  thereby given a 
right o f  action against him which persi s ts 
not only during his m'lnership of the land 
but afterwards until his l iability is  ended 
by some such thing as vlOuld have ended it 
if his had been an expres s covenant to pay . " 

Section 62 (4) provides that where a transfer i s  

40
Id. at 5 6 6 -5 6 7 . 

41
[19 1 9 ]  3 W . W. R .  41 0 (Alta S. C . ) at  411. 
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executed by more parties than one6 suc h implied covenants 

aris i ng by virtue o f  the Act shall be construed to be several 

and not bind the parties j o intly.  · Thi s  provision has been in 

effect since the inception o f  the section in 1906. I n  Trust s  

and Guarantee Co . Ltd. v. Monk ,
4 2  

however, it was held that 

whe re mortgaged land is  transferred by o ne trans fer to a 

number of trans ferees who each take a s pecified undivided 

interest therei n  and there is no arrangeme nt , agreement o r  

covenant negativing o r  restricting their liability to the 

mortgagee under the covenant implied b y  sectio n 61, their 

liability is a j oint liability and each o f  the transfe rees 

is liable to the mortgagee for the whole .amount payable on 
4 3 the mortgage. Walsh6 J. stated: 

" There is  but one covenant with the 
mortgagee 'vhich arises by implication under 
thi s  s ectio n  and that is that the trans feree 
will pay the principal a nd interest. Where 
there are two or more trans ferees ,  the cove­
nant , o f  course,  is that they will pay .  It  
is a covenant which is  restricted in  extent 
only by the amount of principa l  and i nterest 
secured by the mortgage. It is  not that the 
trans ferees wi ll pay in  proportion to their 
interest i n  the land but that they.will pay 
the principal money and i nteres t. If,  i nstead 
of being left to the imagi nation ,  as it now 
is, it  was put in the trans fer in expres s  
terms , the covenant would read : 'We the 
transferees hereby covenant , promise and agree 
to a nd \·li th the mortgagee that we vlill pay 
the principal mone y and i ntere s t  secured by 
the said mortgage as and whe n  the same respec­
tively fall due t hereunder. ' Under such a 
cove nant each of the tra ns ferees though taking 
but an undivided interest in the land , would, 
I think, make himself·liable for·all o f  the 
principal mo ney and i nterest. That i s  exactly 
the covenant which the s tatute imposes on 

42 (1923) 21 A. L. R. 151 (Alta. S . C . A. D. ) .  

43 
Id. at 154. 



•. 
them. Whi le they have several interests 
in the land relative ly to one another they 
are united in i nterest relative ly to the 
plaintiffs. Their covenant with the 
plaintiffs i s  a j oint one and so each o £  
them i s  liable for the who le . In my opin­
ion each of the transferees is l iable to 
the plaintiffs. for .all of the principal 
and interest regardle ss of their rights 
and liabi lities inter se . "  

20 . 

While an action i s  brought against a transferee o £  

registered land subj ect to a mo rtgage and personal judgment 

is sought against him under section 61 there should be an 

express c laim setting forth that such transferee i s  so 

liable6  as the defendant sought to be  charged ought ·to be 

distinctly in£ormed as to how and by what authority he i s. 

alleged to be personally liab le . In Home Investment and 

Sayings Ass ' n .  v .  Hiddleditch , Clarry , M. stated:
4 4  

w I venture to say that not one i n  ten 
regi stered transferee s  knm11s that he i s  
persona lly liab le to the mortgagee for 
payment of the mortgage "l.vhen he registers 
his transfer , and I am of the opinion 
that when personal j udgment is c laimed 
against a transferee , under said.statutory 
covenant , such liabi lity should be specifi­
cally set forth in the statement of  claim 
in o �der that he may know on what grounds 
such liabi lity ari ses.  

In the case before me there i s  nothing 
but the bold statement that defenda nt Rogers 

44
(191 4) 7 W.W.R. 1202 (Alta . S . C . ) at 1203. 
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i s  the regis tered owner , which I believe 
is insufficient . "45 

21 

(ii) Transferer and Tran s feree 

As between the trans ferer and the transferee, 

section 61 merely declares the trans feree's implied covenant 

of indemnity which exis t s  at common law. P ayment b y  the 

original mortgagor- trans ferer to the mortgagee is not a 

condition precedent to the trans ferer's right o f  action on 

the trans feree's obligation to indemni fy �plied by the 

section.
46 

Further� in an indemni ty act ion against the 

trans feree: the trans ferer is ent i tled to any co s t s  which he 

might have to pay in connection �Ti th the action of the mort­
gagee agains t  him , and for hi s own costs o f  that action as 

between sol ici tor and client .
47 

The addition of paragraph 3 4(1 7 )  of The Judicature 
i 

Act6
48 

by which the right o f  a mortgage e  or vendor is 

45
c1arry, �·1. foll o\ved the earlier Saskatche•,.,an case 

of Colonial Investment and Loan Co . v. Foi s ie (191.1} 19 W. L. R.  
748. See al so The .i\ssi::.iDo.:.a Land Co. v. Acres and Stewart 
and Acres (1916) 10 W.IV.R. 35.::> (Sask.  S . C . )  where the s tate­
ment of claim suffic iently disclosed the nature and ground 
of the relief claimed by the mortgagee against the transferee. 

46
su9erior Builders Ltd . v .  Scott and Shore [19 37] 

2 W. W. R . 2 7 4  (�an . C . A . ) .  

47 
] 

. 
) Pol lock v .  Shapera [19 3 8  1 W. W.R. 3 10 (Man . K . B • •  

48 
By S . A. 1939, c.BS . 
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restricted to the land to which the mortgage or agreement 

for s al e  relates and by which the right o f  action on the 

covenant for payment contained in any mortgage or agreement 

for s ale i s  abolished, does not deprive the tra nsferer o f  

property subject to a mortgage o f  his right a s  aga i ns t  the 

tran�feree to indemnity from the mortgage indebt:.edne s s  under 

the impli ·=d covenant set out in s e ction 61. In the cas e  of 
49 In Re Fors ter Estate , O ' Connor ,  J. s tated : 

11 1 hold that thi s  s ection does not 
prevent an action on the implied covenant 
for indemnity , for two reason s :  ( a) It i s  
not a covenant'for payment'; (�) I find 
the object aimed at by the subsection i s  
to limit the unpaid mortgagee or vendor 
to his security, and to prevent him from 
recovering a deficiency j udgment agains t 
the mortgagor or purchaser . The subsection 
was passed for the relief of  mortgagors . 
I interpret the section as confined to 
matters which come vd thin the s aid obj e c t: 
Rex v. i•lee Wah (1886 )  3 B.C.R. 403, at 40 6 .  
Whether a mor tgagor who is entitled to be 
indemnified by a purchaser against payment 
of the mortgage and who has ,  as in this 
cas e ,  paid part of  the mortgage and secured 
the balance ,  should also be prevented from 
recovering the amount of the mortgage is a 
question with \vhich the legisl�re has not 
seen fit to deal . The mortg�ger) has the 
right to indemnity both at co� law and 
by statute . It would require expres s words 
to take a v.1ay this right . " 

Finall y, the l iability a s s umed under the covenan t  

implied b y  s ection 61 o n  the part of  a transferee with the 

transferer is sufficient, in its elf, to make him a bona fide 

purchaser for value and entitled to the protection the reof.
50 

49[1941] 3 w.w.R. 449 (Alta . s.c.) at 4 5 2 .  

50
sakaliuk v. Corry [1930] 1 W.W.R. 424 (Alta . S .C.}, 

per Wal sh, J. at 426 . 
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(i�i) Transferer and Mortgagee .· 

The transferer-mortgagor i s  bound to pay the mort­

gage de bt to the mortgagee by virtue of the expres s  covenant 

to pay contained in the mortgage . S ince , by virtue of the 

covenant implied by section 61,  there i s  a direc t personal 

liability of the trans feree to the mortgagee , the original 

mortgagor becomes a surety for the trans feree to the mor t­

gagee and, therefore , i s  entitl ed to pay off the mortgage 

money as soon as there is default without waiting until he 

is sued or pre s s e d  for payment ,  and on paying it off i s  

entitled to require the mortgagee to tran�fer the mortgage 

to a third party as a valid securi ty.
51 

Any payments made  

by the trans feree to the mortgagee c an be  said to  have been 

made on behalf of  the trans ferer and are sufficient to 

h 1. . . . d f . 52 
prevent t e 1m1tat1on per1o ram runn1ng. 

F. .Th� S cope of Section 6 1  

The trans feree ' s  implied covenant with the mor t­

gag or-transferer , namely to indemnify and keep him harmle s s  

not only a gainst the principal sum and other·moneys secured 

by the mortgage but also against l iability under any of the 

covenants contained therein , is broader in scope than his 

implied covenant with the mortgagee , which i s  to pay the 

princ ipal rnoneyr interest,  annuity or rent c harge secured 

by the mortgage . In effect , the transferee i s  directl y 

liable to the trans ferer for whatever the trans fere r  himself 

is liable for under the mortgage . The question ari ses,  how­

ever, as to the extent of  the transferee•s direc t liability 

to the mor tgagee. 

51 oevenish v .  Connacher ( 1 9 3 0 )  24 A . L . R. 5 3 5  
{Alta . S . C. A . D. ). 

52Ross and Phillios v .  Schmitz ( 1 9 1 3 )  5 W . W. R .  3 9 9  
{Sas k. S .  C .  ) . -
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In the e arly case o f  Trust s and Guarantee Co . Ltd . 

v.· Monk
53 

it was held that where a mortgage pro vides that i f  

the mortgagor defaults  in pa��ent o f  insurance ,  taxes and 

other charges and the mortgagee pays them they sha�l be 

added to and become E:of the principal secured by the 

mortgage ,  such items as o not form part of  the princi pal 

for 
.
which a subsequen trans feree of the land i s  l i ab le 

under his impl ied covenant with the mortgagee . 

In Sanford v. Fri zzle and Ell i ott,
54 

�veedie ,  J. 
hel d  that where a trustee under The Bul k S ales Act takes 

an assignment of a mortgage from the mortgagee made by the 

vendor-trans ferer-mortgagor and makes payments to the mort­

gagee out of the proceeds of the sale in bulk, he is entitled 

to reco ver against the vendor-transferor-rr.ortgagor and also 

against the trans feree of the mortgaged land , under his 

statutory implied covt::nant \vi th the mortgagee, the whole 

! amount due on the mortgag e for princ .ipal and intere s t  'tli thout 

pe duction for pa1�ents made to the mortgagee . 

In Central Mortgage and Housing Corporation v. 

Ward,
55 

Riley ,  J. held that a mortgagee was not �ntitled to 

collect from the transferee the solicitor and client costs 

incurred by the mortgagee for legal s er vi ce s ,  pro vided prior 

to the commencement of  foreclosure proceedings ,  in the col­

lection of  arrears of monthl y payments owing under the mort­

gage nor was he entitled to recover from the transferee, 

53 
(1923) 21 A. L . R . 151 {Alta . S . C . A . D . ) .  

54 [1925] 2 W.W.R. 601 {Alta . S . C. ) . 

55 
(1957-58) 23 W.W.R. 319 (Alta . S �C. ) .  
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because of the failure to pay s aid cost s ,  the s oli cito r  and . . 
cl ie nt costs incurred in the subsequ ent foreclosure pro ce e d-

ings. 

Dealing first with the pos i tion at commo n  la\v , 

Riley, J. stated :
56 

00 The early l aw i n  Alberta with res pe ct 
to the collection by a mortgagee  from a 
mortgagor o f  solicitors ' co sts incurred by 
a mortgagee in collecti�g arrears of  pay­
�ents due and owing under a mortgage was 
e xpre ssed by BeckF J. o f  t he Trial Divis io n  
of the S upreme Court of  Alberta , i n  C an .  
Mtge . Inv ' t .  Co . v .  Baird (19 16.) 10 W.W.R. 
1195, w here , i n  an action for recovery 
inter a lia  a= solicitors'-�e e s �  for l e tters 
sent to the defendant mortgagors demanding 
payment , Beck , J. said on p. 1198: 

�r think fees are not collectabl e  
except as  c harges i ncluded i n  the 
taxable costs of  proce edings pend­
ing or s ubsequently commencede ' 

He further states on p .  1198 :  

"Generally S?eaking , items o f  
expenses reasonably inc �rre d  i n  
preserving the s ecurity or in 
e fforts to realize  it are allo we d  
without any s pecial covenant in 
the mortgage ,  and, generall y  
speaking , a covenant ·1r1ill  not 
magnify the right .  ' 

It was subsequent to this j udgment t hat The 
Vendors ' and Hort.gagees '  Costs Exactio n  Act 
was pas sed in thi s -province . "  

That Act specifically prohibi te d  suc h costs to be 

exacted by a mortgagee from a mortgagor even whe n  expres s ly 

5 6  
Id. at 325. 
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provided for in the mortgage document. However, Riley, Je 

e:ven had . · 
held thatjtne costs been valldly exactable from the mortgagor, 

the transferee "\'lould not be liable for them. He stated:57 

wv Even assumin g that the charge is a 
permitted one against the origin al mort­
gagor, I do not thin k it, or any claim 
under the mortgage, except a claim for 
possession, can be enforced again3t the 
defendant purcha9ers with whom the mort­
gagee has no privity. 

While under their ag reement.for sale 
the defen dant purchasers are n o  doubt 
liable to in demnify the mortgagors in 
respect of any sum recovered from th��, 
the y{the defe ndan t purchasers) are not 
directly liable to the mortgagee for any 
sum payable under the mortgage." 

As to the effect of section 61, it was apparently 

ad.mi tted by the mortgagee that the transferee 't'las not l.iable 

for such costs under the statutory implied covenant.58 

The Vendors' and Hortgag ees' Costs Exaction Act 

was repealed in 19 65.59 In Central :·lortgage and Housing 

Corporation v. Conatv60 the mortgage contain ed a clause 

which provided that the mortgagor would be liable for the 

solicitor and clien t costs incurred by the mortgagee in 

collection of arrears an d foreclosure proceedings. Kirby, J. 

57 Ids at 328. 

58 Id. at 324. 

59 S .. A. 1965, c.9B. 

60 (1966) 58 W.W.R. 119 (Alta. S .C.}. 
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held that the trans feree was not liab l e  to the mortgagee 

for the s e  co s t s . He s tated that , in the ab sence of any 

agreement between the mortgagee and trans fere e c  the matter 

must be determined in the light of s ection 61. After quot­

ing the section , he stated :
6 1  

w I t  s e ems to me that the e ffect of this 
section is to create : (1) An implied cove­
nant by a trans feree to pay the principal 
money , intere s t , annuity or rent s e cured by 
the mortgage , in e ffec t , e stab l ishing privity 
o f  contract between the mortgagee · and the 
trans feree as to the s e  obligations [ author ' s  
italics]  ; (2) An impl ied covenant by a 
trans feree to indemni fy the trans ferer from 
and again s t  the pr incipal sum or other money 
secured by the instrument , and from and 
against the liability in respect of the cove­
nants contained in the mortgage , \·lhich doe s  
not have the e ffect o f  e s tab l i shing privity 
of contract beb.veeri the mortgagee and the 
trans feree with re s9ect to the s e  obligations 
[author ' s  ital ics ] . 

The charge on the mortgaged premises for 
legal ccs·:.s , as between solicitor and client , 
created by claus e 14 (b)  i s , in my vie·,.., , s uch 
a ' liabili t:y in respect o f  the covenants con­
tained in the mortgage . '  

�herefore , in the abs ence of any privity 
of contract between the mo::::-tgages and t:he 
trans fe:r-ea in fac·t. ,  or implieC: by l a·,.., , ·.vi th 
respect to payment of the s e  costs , the mort­
gagee i s  not ent itled to payment of such 
costs by a trans feree •·1ho has pur chased the 
property · sub j ect to the mortgage . "  

. .  

The Alberta Appellate Divis ion , 
6 2  

howeve r , allm'led 

61Id . at 123- 124 . 

6 2  
(19 67 ) 59 W . W . R. 11. 
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the appeal from Kirby , J.  ' s  j udgment. 

. d "  t 63 J.n J.Ssen : 

Kane , J .  A .  stated .· 

" With respect , I agree with the learned 
trial j udge (19 6 7 )  5 8  vMR 1 1 9 , that s e c .  6 1  
creates : ( 1 )  An implied covenant by the 
respondent to pay the principal money and 
interest secured by the mortgage , in e ffect , 
established privity o f  contract between the 
appell ant and the respondent as to thes e  
obligations ; ( 2 )  An implied covenant b y  the 
respondents to i ndemnify the Tagers , the 
original mortgagers from whom the respondents 
received transfer to the land , against the 
principal sum and other moneys secured by 
the mortgage and from and against liability 
in respect to the covenants contained in  
the mortgage , which implied covenant doe s  
not have the effect of establishing privity 
of contract bet\•7een the appellant and the 
respondents with respect to these · obligations . 

I t  may well be that if the present 
action had been brought against the original 
mortgagors and they had been the registered 
owne rs , then under clause 1 4  of the mortgage , 
solicitor- and-client costs could have been 
collected from the original mortgagors because· 
of the agreement to pay such costs : Fleck v.  
Whitehead [ 1 9 2 4 ]  3 WWR 4 7 0 , 19  Sask. LR 64  
(C . A. ) ; Re Adelphi Hotel (Brighton) Ltd. ; 
District Bank Ltd . v. Adelphi Hotel (Brighton) 
Ltd . [ 19 4 2] 1 WLR 9 5 5 , 9 7  Soc T 4 8 9 , (1 9 5 3 )  
2 All er 4 9 8 .  But this action i s  not such an · 
action . 

What the respond ents mus t pay to the 
appellant under sec . 61 ( 1 )  is  the pr incipal 
money and interest secured by the mortgage. 
That in certain circumstance s  moneys paid 
out by the appellant in respect of the mort­
gage become principal appears clear . But I 
am not able to understand how solicitor-and­
client costs w�1ch tne responaents have not 
agreed to pay become principal [ author ' s 

· 

63Id . at 12-13 . 
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italics ] .  There is no agreement between · 
the appellant and the respondents that the 
respondents will pay solicitor-and-client 
costs . Sec . 6 1  does not operate to supply 
such an agreement by implication. "  

Allen ., J .  A . , for the majority , held , in e ffect , 

2 9  

that : (1) The mortgagee is entitled to such costs as against 

the transferees ; and ( 2 )  The mortgagee i s  entitle d  to a 
. 64 

charge upon the lands to secure their payment . He s tated : 

; 
lL��ms .Jo_me that I must therefore hold that in _an _ac.ti.on 

@im-ln�.L'UlJLQriginat .rnortgagQr.J.he_mortgagee in .trJs case \Vou,id 
�yJLb�eJ1. �ntltle..d_to __ .add to . _tr).e_ amount secuted_py_the .. moxt· 
gag�.J_f..§:h:_a.Dd._re�sot:table_�gal costs incurred by him�s 
J;i:e�\Y.e�ii�s�licit:or_:-_·�d-�_cller.t i!l exercising . or enforcing or at,­
�W�!i.!lg_���n.(I)I�ce -��I�__r__ights _under the ·n:ortgage ar1d in_£_o�­
nedion _\vith _the _c_oll�ctto..D_oJ the _ _mortgage arrears, and it. is 
adm!tt.�JQ�_t_t_l}e._�glici!Q..I"-C§d:clJent . charges involved in thjs 
�tter \Yere so !ncun·ed and are fair and reasonab}e. . 

l.;Iowever, this ci_oe�_not dis_pose_oLth_e easEl. Here ih�JLU�­
iion is noL whether . the mortga�ee is entitled to his costs -�s 
behvecn solic�t�r and clie!}.L_a.s agai�L.Qle m�n1:gagor, bu t 

�b.�J.h�r_}:lejs�nl;itl_�cu_o th�m . ?S_f.lga!�tJh� _ _<iefendants...JYbo 
�re.Jhe_J:r!ln�J.ercevmm_.th!'::..JTiortgagor of...the mortgn;rr,;d .. t'lo'lii.� 

uamLthis brin..S!L!ll5.....initiAll�.-to _ _a_ consideration_ oLthe c1Iect_o..f 
_§.�;_�J.-=-P-LoL�F)l�J.t_(lJLd5Jtl��,.t1ct1_ J{SA,. 19551 -�-�._l_lQ1 _E!1icU 

r,eads as follmvs : 

6'61. (1) In every instrument transferring land for which 
a certificate of title has been granted, subject to m9rtgage 
or encumbrance, there shall be implied the following cov· 
enant by the transferee both \Vith the t.-ransferor and the 
mortgagee, that is to say: That the transferee will pay the 
pr.incipal money, interest, annuity or rent charge secured 
by the mortgage or encumbrance, after the rate and at the 
time specified in the instnlment creating it, and will in­
demnify and keep harmless the transferer from and against · 
ihe principal sum or other moneys secured by the instru­
ment and from and against the liability in respect of a.'1y 
of the covenants therein contained or under this Act implied 
on the part of the transferer." 

64
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.. 

1bU.eamcd_trial.J.l.ldge_considered . . that_the_effecLof_tJUs.. 
�i.QD...}Y.tlLtLCX��_t�: (1) .��n_jl]}QJjgd COV@..�!!t __ l,Jy_ll_j@y�­
{eree to p_�y thfLPriD.Gipa)_money,_jntercst, _ annuity _O'L.J.1!.0� 
�barge secured bv th_<Lm.Q!'jgage • .  in _ .efiect, establishing_nri'lri_ty 
PUOll1!'CJ:(;.1;_f!.e_tween the :tn.Qrtgagee ... and _the __ transferee _ as_to 
th?,subJigattpns ; �lDd (2) An implied covenc.nt .QY: .. a._gansf�r.,Ge 
m.Jn.tlemnifY..Jl:I�:.l.ffi!J§feror frmn _ �lg_C).ga)nst_tl:lc .llr111��!?Q,L�.J.rn 

.and _ Qthe_!_!!].oney_.���recl J:>y_ the . . il1strument_.and _f.[.Qln_a1i4 
��Uhe l iabil_ity ___ in __respect of the covenants concerned in 
�9rtga.ge.__}Ihl_c..tLdoc.s_n.ot__havc_ tbe_ g((ect _of este.bl!shing 
prhdtx....QLcon!ract...beJ:\)..:_�en_the mortgagee .  and the .Jr<l;nsfere� 
�ru?-W..Q...th.es.e_p]JJigajjons. 

He went on_.t<t h9l9 .. JhaJjhe _9harge _ o� the Jr:ortgaged _PS.£!fl­
�(9r legal eos�-�-beP.yeen_solicitor _ and client ereC�.ted_.by 
ela��..i.e.Lo( Jhe_ mortgage _ was __ a _ liability __ undcr __ t..�e_!!.Q,y­
��...taineii_Ln_tne_m.o.r:tgage_in_rcspect_Q.f_.\yhich no. pr:iyit�: 
of �ontract exist£cL�_l:\v(£€n th� mqrtgagee_-'-ap.cl- th_�_,'11ort&'1gQJ' 
�th_a,U�.mo�gage� _ _  was __ noj_E;iltltlcd _ _  to __ paymcnt_of_thcse 
s;gsts by the trtln�fcree who had acJLtJ..ire.<Ltjtluo_the_p.rQ�l.-.cy 
,.,subject to the m�_rtgag� 

Although in bis_il!<;lmenLtt�-l�a_med _trial judge does . not 
.!«�.C!L�ifically �vith the al!erna tive Q.l..l��t.i..o..'4-Jmmely...Jilh� 
R,l.!!!ntiff ent itle!;l_j:.Q_a c}J�.r.ge_urJ91L.:tl:te_land.s_descr:ibecUn....tile 
m9rtgage for the s_qid sum c.f S25.00 onc_e_lj: is,.,pa!d .bLth.?. n.!ain· 
Jiff to its solicitor??�. y;e c?.n_ fairly a�llme_fr:om __ _the_f.Q�.cg 
that he \vould t!lSC),h��':.:?..red this g1..l�stion in the ne:;;atiye. 

· · LtblnlU..Li��oby�<;>�.,__from the authorities to_ �vhic!:t I have 
ref.e..��.ed,�that. .a..ncgative .  ansYrer_ to the. initial question d,o��Mt 
.tul.ly dhmqse cLth.e_m�tt�rs_in iss�: 

· J_am__ ot th�_pjnicm_Jhg.t__.tb.e ;cascs��t.!� . aboy�_£J�_a:r:�x_,��b­
Ji�b; 

(1) That t_!le provi�i9.lL.ior_payment _ of_ legal _costs _ on .. a. 
§.Olicitor-and-cl icnt basis is valtd ,E�d...Ji!.!:l51.i!1g_gP.QllJ:h�--!!.10l:t­
£agor;_ 

(2) :fhat w!lile_ .!hgr_�_lil11�no_ prfvity __ of _contract _existjnz 
obetwe.eQ. the mortgagce_ancltl-w..Jmnsfc:I"CC.._Which _)YOUld_enetble 
'i6e .. lJl_9.ftgagQ!L1Q...i·�co\'e.r_solJ.d tQt=<m�G:clicn t_c.osts_from- -ite 
t!:_an�fercg_LD ........ "Ll?.�'r;;�C?.rmLJ.J:ct[9_n _ _on tte covenant, _there _ is .. IJ.Q 
§,'loubt that the mq_rtg-nggg_is enti tled .!'Ln,dc,I j:_1}�!1J._tq_the gt!Ic.r 
,mqn�y�...,_�!·f!!g�tmrlcr_ J.l].Lmor�g<;!_ �ni..that they com;ti!,ille a 
a;!mtg�pnon the .mo.t:�gag�Jgrrd; 

(3} ... '.!:_�at in_ .  foreclos.'Ll;:�__l)IQ9Qedin�--t}Je _ mortgagee_2�o�� 
� entitled to recover these costs from tl:::" proceeds of sale; -- - - - -- · - · - �� .:-:----- - ---- · · · · - - - · - - -- - -� · -- -- · · -
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(4) 'fh�tJ:h�JraY)S(��� \voul.Q.J:?e�!::"g,U.�!'_ed to pay th�e c�� 
.ea,.a.mnditio.I&.QlreclGmP�iqn. 

Tl!lu;JbJLtill�matjye Q..u..cs1i.Qn_sho�d_�_answerecLJn tl}� 
.@!!.l111ativ�. . 

· 

Ho}vev�r.Jll�qJ.testi9ILstUL.r.emains .as_ to . .  whether the. mort;: _ 
g�g<?z:, i§-:_.r_egt!J��·g=t.o=:Pay_ these __ solid tor-and-client costs as a . 

.>O.n!;lit!f>JLoLb_gi!:J.K.Zr.�nte.d_n�li�f_from �.he consequences of non­
Jt�JTI�IJ..t. C>{-:£ri[J.cipaLo_r_jnterest under t.YJ.e mortgage by virtu� 
2-Ub�.,lli:.Q:Yl�iQ.IJ�.,._ot.���-· .. 19 .. . QU]�e _ Judicatw:e . .  4gt, _RSA, 1955, ... 
.eJ!. 164.JYhich reads as follows: 

"19. Th�_Cm.u;:LlJ��jurfs_di.�tion_j!l_gr�L anq_sh@ _ -�-nt 
tSlicf from __ thg_,_�o_l}.?utuences _of__n>Jn.:pp.Y}.nent of prjm:Ipal 
�Jntere�t-=-by: __ ;;t: .• mortgagor or purch::.::er_in any case i112YhJ<:!l 

·• the..,mortgggQI'.=Pb.P�Irchn.ser, hi� heZ_or _assign, pays allJ:hc 
m£.CJJ:.�cl�e }J.I1d�r_Jhe:J:l!.or.:tgage . or ag:r.eem_e�tJQ:£_ �!e��it.h 
)a}vfnl_.c�t.s.J!.lld.c.hantes i!lJhatJJp1-rJf . - . 

cc(a) at any time before a judgment In the premises is 
recovered, or 

"(b) within such time as by � practice of the Court 
relief therein could be obtained." 

Lt.!mlk-the_use._of...the�l':Or.ds��a\viuLcosts .and charge.�, .l.tlle 
��J�ng.Js_mineLiiL1.h.e__sQC.tion_abo·.-e..._quoted. makes it clear 
jb_qt ___ apythL"lg which might tmder ilv:__terms_of_tlle__mm:t�� . 

JJe.-__aclded to th�bflrge on the._prop-�_�onstjj:�ted�qy the.,.: 
mo);'t_gag(L.reqllires_ thaLthq__solic.Uor.:and_-_c;licnt . costs, . -�Yh!.c;h 
maY..-be __ adde4_to...JJle_amQur!.!;_cl_la,rged_ on the_ .land unde� .. c:�.?-U!?C 
li..Qf.Jh.EUnP:tlgagg,��,._t;'it.b.0_ !ncluded in the amount to be p�_ig 
�-�-tr.!ID�J�.rge as_R_�Qndition of__the granting Q(_the reli�i 
J!rP.Y:i.rJegJ,Jy sec. J9 9f J:,l��udir;_atur�A9t . 

..l!njght add th<g_�e.�- t:J.o�:r,ca,c?p,ll.Jyhy_the word "casts'� _!!laY 
no.t be interpreted to inclune "sol icitor-anrt._-ciictlt_<::osts" -�s -�yell 
P�P�Jiy-��P?-�Y costs. _I _!-"1i_n�.: thuvQr_<;i __ '.'costs'�_shoul.cUe 
�J:Qreted . C�:<;t::or_ding.J;p_j..ts _ _!:!OIJ!:..�::g. �n _ __I{roglc. v. Yeu.:cim_k 
azzd Pqna.s (l�p2) _ q9_ \V\\ll 13, [1962] SCR 535, _ _  reve.rsing 
{1961-G2) 36 \"'l\'�'/R 547, �.rart!and, J., in commentiiJg_JHLS�c. 
34 (17l of The .J.udicatu,re Act,_sai�:L�u� ... J§ : 

· 

&;{Lderogates_from the common-la\v rights __ of a mo:r:t­
gagee of 1(,111d_ and, consequently._ _! see. _no_ .reas(m._tQ...reaq 
lntoJt._any_jntention beyond what is to be determine<L�a 
strict consideratiQ.n_of__the words -�ctually . JJ..S�d." 

ApplyJng_this_reasoning to the word "costs� and giying_clfect 
tct..its_ordina.r_y_meaning. __ I __ do not think the solicitor:-:aJ:!d:c;llint 
Ci}S.ts.._are I)ec;e�sS!tilY _e:x�l_1,1_9�._part;icula�jy _'rh en _the_mo.rtgD g� 
su.ed upon makes �xpress pro�j§iiop_for .!_he!!l _ _to_ )}_EU;>a_yg'Qle. 
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Lh.�IT�Jrydicatcd_t!m�.Jh_ere is_ �-question still _to l;>g_.r_esolved 
MJp-=,tiw .. pl�inti!Cs right . .  to_rccovet_ these _costs in __ a per-sonaJ 
a�tion.against th� t ransfere:� on th.e coven?.Jlt fQ.r:....P.!J.�::.mc.'lLCO!l;_ 
.tafned in thc .... rr,_on�a�e ... but_as_this action does not come within 
tllat-categor.y _ _iLi.LJJ IJJJ�essa.ry___f,o�=me :.to . deal '"i.th_this., gt�s­
.tjon.,9J]Jbis ?PJ2eal. 

the......ap�a,l_shQuld_tber� f o..r�__Qe_?JJmY.e.cLand. both __ the .initial_ 
QW!S1ion alJ..Uh.eJJt�.:D.iltiYLqUeS.ti.on_sho.ulcLJJe_.answered .. .in 
the affiriXI_ath�. M.I J.ti)dei? .. �cLJ:h?Lthis_i:Lin the. .nature of 
��t case." there \V!lLbe_nQ....c_o.s_ts_t.o_elther party. 

32 

It _ i
_
s perhaps unclear , however , the maj ority ' s  C\5 ,b�� 

- I � 
decision as  to the exact effect o f  section 6 1  on the trans-

.. 

feree w s  liability to the mortgagee for the solicitor and 

client cost s . At one point , All en , J .  A .  s tate s :
6 5  

ev (2 ) That v1hile there may be no privity 
of contract exi sting between the mortgagee 
and the trans feree l·lhich would enable the 
mortgagee to recover solicitor-and-client · 
costs  from the transferee in a personal 
action on the covenant , there is  no doubt 
that the mortgagee is entitled to add them 
to the other moneys owing under the mort­
gage and that they constitute a charge upon 
the mortgaged land . . . .  " 

6 6 
And he states furt��r :  

" I have indicated that there i s  a 
ques tion s till to be resolved as  to the 
plaintiff ' s  right to recover the s e  costs 
in a per sonal action against the tran s ­
feree o n  the covenant for payment contained 
in the mortgage , but as this action doe s  
not come within that c ategory it i s  neces sary 
for me to deal wi th thi s  question on thi s  
appeal . "  

6 5 Id. at 2 2 . 

6 6Id . at 23 . 
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In any event , the law in Alb erta i s  s ettled that 

the trans feree is liab l e  to the mortgagee for the p ayment 

33 

of sol icitor and client co sts incurred by the mortgagee in 

collection of arrears and foreclos ure proceedings--such cos t s  

being treated a s  part of the principal s um  secured b y  the 

mortgage and thu s  within the scope of the s ec tion 61 covenant . 

In the later Saskatchewan case of Central Mortgage 

and Hous ing Corporation v. Johnson and Chalazan ,
67 

the Cour t  

of Appeal reached the s ame result . Culli ton r C .  J .  S .  

stated : 
6 8 

� In Manufacturers '  Life Insur . Co . v .  
Independent Inve 3 ��ent �o . L�d . �t al . 5 4  
B .C . R. 5 ,  [ 1 9 3 9 2  4 D . L . � . 8 11 , �anson , J . , 
of the Brit i sh Columbia Suprem e  Cour t , 
held that a mortgagee i s  ent itled to tax . 
the costs o f  foreclo s ure again s t  the mort­
gagor on a solicitor- and- client bas i s , 
particularly where the mortgage itself so 
provide s . 

The Alberta Appe llate D iv i s i on in C�HC 
v .  Conaty { 19 67 ) 5 9  W . W . R .  11 , 61 D . L . R-. -­
(2d) 97 , was faced with the s ame problem 

that i s  rai s ed in thi s  appeal , a s  the �art­
gage there consi dered contained a clause 
identical to the clause in the mortgag e in 
this c a s e , which I have al ready quoted . Allen , 
J .  A . , in delivering the maj or i ty j udgment of 
the Cour t , after a careful re�riew of the 
�elevant authoriti e s , said at p. 2 0 : 

67 

� It s eems to me that I must there­
fo�e hold that in an action against 
the original mor tgagor the mortgagee 
i n  this case \vould have been entitled 
to add to the amount s e cured by the 
mortgag e , fair and reas onab l e  legal 

[1917 ] 5 W . W. R.  1 6 3 . 

6 8
rd . at 1 6 7 -1 6 8 . 



eos t s  incurred by him a s  between 
solicitor and cl ient in exercising 
or enforcing or attempting to en­
force his r ights under the mortgage 
and in connection with the collec­
tion o f  the mortgage arrears , and 
it is admitted that the solicitor­
and-cl ient charges involved in this 
matter were so incurred and are 
fair and reasonabl e . ' 

Allen 6 J. A .  then went on to hold that co sts 
on a sol icitor- and - cl ient b a s i s  could b e  
charged b y  the mortgagee not only agains t the 
original mortgagor , but against hi s trans feree 
as well s a conclus ion with which I re spectfully 
agree . �  

III . ANALOGOUS PROVISIONS IN OTHER TORRENS JURISDICTIONS 

A.  S a skatchewan 

The Lands Titles Act s s .  7 7 ( 2 )  and 7 8  provide :
69 

;'77 . ( 2 ) Except as provided in any other Act , 
i n  every instrument trans ferring land for 
whi ch a certificate of title has been granted 
subj e c t  to mortgage there shall be implied a 
covenant by the trans feree \vith the trans­
ferer that the tr ans feree will pay the princi­
pal money , int ere s t , annuity or rent charge 
s ecured by the mortgage at the rate and a t  
the time specified i n  the ins trument creating 
the same , and wi ll indemnify and keep harm­
less  the tran sferer from and against the 
princ ipal sum or other moneys secured by the 
ins trument and from and against the l i ability 
in respect of any o f  the covenants therein 
contained or under this Act impl ied on the 
part of the transferer . 

69 R. S . S . 19 6 5 ,  c . llS . 
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78 . ( 1 )  Every covenant and power , declared 
to be implied in any instrument by virtue 
of this Act 6 may be negatived or modif ied  
by expre s s  declaration in  the instrument . 

(2)  Every such implied covenant shall 
have the same force and effect , and be 
enforced in the same manner as  i f  i t  had 
been set out at length in the transfer or 
other instrument . 

(3 ) When a transfer or o ther instrument 
in accordance with thi s  Act i s  executed by 
mor e  parties than one , such covenants a s  
are b y  this Act to be implied i n  instruments 
of a l ike nature shall be construed to be 
several and not to bind the parties j ointly . " 

35 

Section 63 � originally passed i n  19 0 6 , a s  amended 

in  1 9 0 9 7 0 to  include the transferee ' s  implied covenant with 
� 

the transferer 

the registered owner with 
! In Montreal Trust Company v .  Boggs anc Beres ford , 

71 � ·  stated : 

� S ection 63 of  the Land Tatles  Act , a s  
originally pas sed , did not contain the words 
"with the transferer and so long as s uch 
trans feree shall remain the registered owner 
with the mortgagee or incumbrancer . "  These 
words ,.;ere added by sec . 5 of Ch . 2 0  o f  the 
statutes of  1 9 0 9 . The obj ect of  adding the$e 
words " in my opinion , was to g ive the mortgagee 
the right to proceed against the purchas er 
directly , and thus avoid the necessity o f  
getting an assignment o f  his right o f  indem­
nity from the mortgagor , who might b e  dead 
or out of the country at the time the mort­
gagee desired to commence proceeding s  in 
respect of the mortgage .  The s tatute was not ; 

7 0  S e S .  1 9 09 ! c . 2 0 ,  s . 5 .  

71 (191 5 )  31 W . L . R . 914 at 91 6- 917 . 



in my opinion , in any way · intended a 
compel a trans feree of mortgaged l and 
to pay off the mortgage where , apart 
from the s tatute , equity would not 
have compelled him to indemnify h i s  
vendor .  A mortgagee , i n  advancing 
money upon a mortgag e , looks for his 
security to the mortgaged l and and 
the covenant of the mortgagor . The 
statute was not intended to increase 
that s ecurity , but , where the mort­
gagor has sold the mortgage d  premi s e s , 
and the purchaser has a s sumed the 
mortgage 8  or retained in hi s pos ses­
sion an amount of purchase money 
equivalent there to , he is now , by 
statut e , compell ed to appropriate 
that purchase money to the mortgage ; 
j us t  as formerly he was compell e d  to 
hand i t  over to the mortgagor if the 
mortgagor was compelled to pay the 
mortgagee . •w 

36 

The s ection was re-enacted in 1917 without the 

direc t  covenant with the mortgagee and has remained in 
substantially its pr esent form . 
t 

B .  Manitoba 

72 
The Real Property Act , s s . 75 and 79 provide : 

" 75 . In every instrument trans ferring 
land for which a certificate of title 
has been is sued subj ect to a mortgage 
or encumbrance , there shall be implied , 
unle s s  otherwis e expres s ed ,  the follow­
ing c·ovenant by the transferee both 
with the transferer and the mortgagee , 
that i s  to s ay : That the trans feree 
will pay the principal money , interes t ,  
annuity , or rent charge secured by the 

72 R. S . M .  197 0 ,  c .  R-3 0 .  



,ol .  

mortgage o r  encumbrance ,  a t  the rate 
and at the time specified in the instru­
ment creating it , and will indemnify 
and keep harmless  the trans ferer from 
and against the principal sum or other 
moneys secured thereby , and from and 
agains t l iability in respect o f  any o f  
the covenants therein contained or , 
under this Act , implied on the part of  
the transferer . 

79 . (1)  Every covenant and power , 
declared to be implied in an ins·trument 
under thi s  Act , may be negatived or 
modified by expres s declaration in the 
instrument or by endorsement thereon . 

(2)  In any action for an alleged 
breach of such a covenant , the covenant 
shall be specified , and it shall be 
alleged that . ·the party �gainst whom the 
action is brought did so covenant . 

(3 ) Every implied covenant has the 
same force and effect , and may be en­
forced in the same manner , as if it had 
been set out at length in the instrument . 

( 4 ) Where a memorandum o f  trans fer , or 
other instrument , in accordance �vith thi s  
Act ,  is  executed by more par ties than one , 
the covenants implied therein shall be 
construed to be several and not to bind 
the parties j ointly . "  

31 

The trans feree ' s  direct covenant with the mortgagee 

was enacted in 1 9 68 .
73  

C .  Federal 

The Land Titles Act ,  section 69 provides :
74  

73 S e M .  19 6 8 , c . 5 4 ,  s . 4 2 .  

7 4  Re S . C .  197 0 8  c . L- 4 .  



" 69 .  In every ins trument transf erring 
land , for which a certificate of title 
has been granted , subj ect to mortgage 
or encu�branc e 1  there shall be implied 
the covenant by the tran s feree ,  that the 
transferee will pay the principal money , 
interes t ,  annuity or rent charge s ecured 
by the mortgage or encumbrance , at the 
rate and at the time spec i f i ed in the 
ins trument creating the s ame , and will 
indemnify and keep harmle s s  the trans­
ferer from and against the principal sum 
or other money s s ecured by the instru­
ment creating such mortgage or encumbr anc e , 
and from and against the liability in 
respe c t  of any covenant therein contained 
or under thi s Act impl ied 8 on the p art 
of the trans ferer . "  

38 

Although the section does not expre s sly s t ate v1ith 

whom the covenant is implied in the first part , in the lat­

ter part it i s  s tated that the transferee wil l " indemni fy and 

keep harml e s s  the trans ferer " and presumably ,  therefore , i s  

restricted to the trans ferer . 

D. New Zealand 

The Land Trans fer Act ,  section 9 6  provides :
7 5  

" 9 6 .  (1 ) In every trans fer o f  land sub j e c t  
t o  a mortgage there shall be impl ied a 
covenant on the part o f  the tra n sferee 
to and 'Yli th the tran s ferer to pay the 
interest or other payments thereafter to 
become due by virtue o f  that mortgage at 
the time and in the manner herein speci­
fied for payment thereof , and to pay the 
principal sum \vhen and as the same b ecomes 
due 8 and to keep harmles s - and indemnified 

7519 52 { a s  amended by s ection 1 0  o f  the Land 
Trans fer Amendment Ac t ,  1 9 6 6). 
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the trans ferer in respect of  all such 
payments ,  and in respect of all l iability 
on account "of  the future " observance of  
the covenants and conditions on  the part 
of the transferer in the mortgage expres s 
or implied . 

(2 ) Nothing in thi s  section shall 
render an executor or administrator or 
trustee personally l iabl e  in respect 
of the .estate of  a deceased person or in 
respect of the property subj ect to a 
trust ,  as the case may be , except to 
the extent of the property under his 
control a s  such executor or administrator 
or trustee : 

Provided that this subsection shall 
not apply unless  before the exe cution o f  
the transfer 8 or , in the case of  a trans­
fer executed for the purpose of carrying 
into e f fect a contract of sale and pur­
cha se between the parties , before the 
execution of the -::ontract by the trans­
ferer , the transferer receives from the 
transferee or some person acting in his 
behalf not ice in writing o f  the capac ity 
in which the trans feree is acquiring the 
land . " 
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Subsection ( 2 ) i s , in effect , a statement of the 

common law rule that the trans ferer must have notice that 

the transferee is taking as trustee only in order that the 
. 1 "  d f . d . t 

. 
t "  d 7 6  �p 1e covenant o 1n a�n1 y 1 s  nega 1ve c 

E .  Australia 

(i ) Victoria 

The Trans fer of  Land Act , 195 8 ,  subs ection 4 6  { 2 )  

7 6see Suuerior Builders Ltd . v .  Scott and Shore 
[ 1937 ] 2 W . W . R . 2 73 (Man . C . A. ) .  



provides : 

w46 .  (2) In every such trans fer o f  land 
which is sub j ect to a mortgage or 
annuity there shall be implied a cove­
nant with the transferer by the trans­
feree binding the latter to pay the 
interest · . secured by the mortgage at 
the rate and times and in the manner 
speci fied in the mortgage , or to pay 
the annuity at the times and in the 
manner specified in the instrument of  
charge ,  and in the case  of land subj ect 
to a mortgage to indemnify the trans­
ferer against all liability in respect 
of 'the principal sum secured by the 
mortgage and any of the covenants 
therein contained or by thi s Act 
declared to be implied therein on 
the part of the transferer . "  

{ii) New South Wales 

4 0  
•' 

The Real Property Act , sections 7 6  and 8 0 provide :
77 

" 7 6 .  In every instrument transferring 
an estate or interest in land under 
the provi sions of this Act , subj ect 
to mortgage or encumbrance ,  there  shall 
be implied the following covenant by 
the trans feree , that is to s ay , that 
such transferee will pay the intere s t ,  
or annuity , o r  rent-charge secured by 
such mortgage or encumbrance after ·the . 
rate and at the times specified in the 
instrument creating the s ame , and will  
indemnify and keep harmless the trans­
ferer from and agains t the principal 
sum secured by such ins trument , and 
from and agains t all liab �l ity in 

7719 0 0  (as  amended to 195 6 ) . 



respect of  any of  the coven�nts therein. 
contained , or by this Act implied on 
the part of the transferor e 

8 0 .  (1) Every covenant and power to be  
implied in any instrument by  virtue o f  
this  Act may b e  negatived or modified 
by expres s  declaration in the instru­
ment or endorsed thereon . 

(2 ) In any declaration in an action 
for a suppos ed breach of any such cove­
nant , the covenant alleged to be broken 
may be set forth , and it shall be lawful 
to allege that the p arty against whom 
such action i s  brought did so covenant 
precisely in the same manner as if such 
covenant had been expres s ed in- words in 
such memorandum of transfer o r  other 
instrument p any la\v or practice to the 
contrary not\vi thstanding . 

( 3) Every such implied covenant shall 
have the same force and effect , and be 
enforced in the same manner as if  it had 
been set out at length in such instru- · 
ments . "  

Baalman provides :
7 8  

"At common law the purchaser o f  an 
equity of redemption cannot be sued under 
the covenant to repay the principal sum , 
because he was not a party to the cove­
nant . There is no privity of contract 
between him and the mortgagee . The R . P .  
Act do es not al ter tha.t position . Section 
76 implies a covenant in the instrument 
which transfers the onerated l and , but 
it i s  a covenant wi th "the trans ferer , "  
who may or may not be the original mort­
gagor or encumbrancer . The c ovenant i s  
to indemnify and keep harmle s s  " the trans­
ferer . "  I f  the transferer was personally 
liable as a party to the mortgage or 
encumbrance he will be indemnified . I f  

7 8  . 
Baalman , J. , The Torrens System in New South 

Wales ,  Law Book Co . of Aus tralasia Pty . Ltd . , 1 9 5 1  at  2 9 2 . 

41. 



he was not personally liabl e , he will 
not need to be indemnified , except 
insofar as he may have become l iable 
under the indemnity \vhich he had 
impli edly given pursuant to s .  7 6 ,  \vhen 
he became a transferee . "  

(iii ) Queensland 

The Real Property Act ,  section 6 8  provides :
79 

" 68 .  In every instrument trans ferring 
an estate or interest in l and under the 
provisions of  this Act sub j ec t _ to a bill 
of mortgage or a b ill of encumbrance 
there shall be implied the follmving 
covenant by the trans feree o f  such estate 
or interest that is  to say 

That he will pay the interest or 
annuity secured by such bill of  mortgage 
or bill of encumbrance after the note and 
at the times therein mentioned and will 
indemnify and keep harmless  the trans ferer 
from and against the principal sum secured 
by such bill of mortgage .or bill of encum­
brance and from and against all liability 
in respect of  any of the covenants therein 
contained or by thi s  Act declared to be 
implied on the part of the transferer . 

Section 7 6  provides :  

" 7 6 .  Every covenant and power to be 
implied in any instrument by virtue of 
this  Act may be negatived or modified 
by expres s declaration contained in the 
instrument or endorsed thereon . "  

791861 {as amended to 19 63 ) . 
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IVc GENERAL CONSIDERATIONS 
•' 

This s ection df the memorandum will attempt to 

briefly highlight those area s  deserving o f  consideration . 

4 3  

I t  has been shown that the purpos e  o f  s ection 61  

i s  two�fold . The transferee ' s  implied covenant o f  indemnity 

with the transferer is merely declaratory of  the position at 

conpnon law .  The transferee ' s  implied covenant �vi th the 

mortgagee serves the pu�pose  of removing the procedural dif­

ficulty that confronted the mortgagee at common law ,  namely 

that of requiring an assignment of the trans ferer ' s  rights 

before being able to sue the trans feree for payment of the 

amount due under the mortgage . 

A c  Repeal or Rentention of Section 6 1  

There would , of  cour s e , b e  no basis for the repeal 

of the trans feree ' s  statutory implied covenant of indemnity 

since it is merely declaratory of the common law. As to the 

tran sferee ' s  statutory implied covenant with the mortgagee , 

it has been shown that it does not increase the security of  

:the mortgage but , rather , merely removes the existing common 

la�: procedural difficulty . The case law indicates that the 

covenant can be negatived , as at common law , by evidence o f  

circumstances which would render it inequitable to b e  

enforced . 

B .  The Effect of S ection 6 1  

Section 6 1  gives the mortgagee two separate 

sources to look to for payment . Further , once a transferee 

becomes directly liable to the mortgagee by virtue o f  the 
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statutory impl ied covenant , he remains s o  even after he has 

re-transferred the property to another thereby giving the 

mortgagee even further sources to look to . Mention snould 

be made at this point of the former Saskatchewan provision 

limiting the transferee ' s  direct l i ability to the mortgagee 

only so long as  he remained regi stered owner of  the property . 

It is submitted · that there appear s to be no reason why a 

transferee ' s  liability should be so l imited at the expense 

of the mortgagee . 

It should also be pointed out that today a mort­

gage document may provide that the mortgagor canriot sell 

the property without the mortgagor ' s  consent and upon the 

sal e ,  the whole  amount of the bal ance of the mortgage accel­

erates and becomes immediately due and owing . The mortgagee 

will then require the trans feree to enter into an assumption 

of mortgage agreement . The result is that section 6 1  becomes 

inapplicable s ince the trans feree then becomes directly 

�iable to the �ortgagee as an original mortgagor . 

C. The Scope of Section 6 1  

I t  has been shm'ln that the trans feree is  directly 

liable to the mortgagee for the payment o f  solicitor and 

client co sts incurred by th� mortgagee in collection of 

arrears and foreclosure proceeding s--such costs being 

treated as part of the principal sum secured by the mortgage 

and thus within the scope of the transferee ' s  implied cove­

nant . This , in effect , renders the scope of the transferee ' s  

direct liability to the mortgagee very broad . If the scope 

of such liability is sub sequently determined to require 

statutory restrictions , the section could be re-worded to 

limit the transferee ' s  liability to , for example ,  the 

principal money ( the scope of which could be expres sly 

defined ) , interest , insurance and taxes . It is perhaps 



questionable, howeverr whether or not such liability should 

be limited if any additional charges could be recovered 

against the original mortgagor who, in turn, could tidrd-

party the transferee for inde�nification thereby creating 

the circuity of procedure the section sought to removee 

Perhaps a statutory prohibition of the exaction of certain 

costs altogether is requi�ed as was found in former The Vendors' 

and Mortgagees' Costs Exaction Actn 

Da Negation of the Implied Covenant 

It has been shown that despite. the apparently 

clear provisions of section 62 (1) it is possible to negate 

the transferee's implied covenant with the transferer (and 

therefore Tfli th the :;:nortgagee) other�·1ise than by express 

declaration in the transfer. : the two competing policies, 

n��ely the protection of the transferee by maintenance of 

the common la'tv position as to negation versus protection ·of 

the mortgagee through the requirement of express notice of 

negation in the transfer, it is clear that the courts have, 

quite properly it is submitted, favoured the former. 

Ve CONCLUSION 

It is the author's opinion that section 6l
i 

in 
as shown by case aw, 

view of its effect and application,/should be retained in 

principle with respect to the transferee's i�plied covenant 

with both the transferer and the mortgagee. As to the 

scope of the transferee's direct liability to the :nortgagee, 

however, it is submitted that the section be re-worded or 

a new enact�ent passed so as to limit it to the payment of 

the principal, interest, insurance and taxes thereby removing 

tJ,;,e effect of CHRC v. Conaty, supra. 



In closing, it is perhaps appropriate tp refer 

back to the words of Clarry, M. in Home Investment and 

Sav�ngs Ass'n. v. Middleditch:
80 

wi venture to say that not one in ten 
registered transferees knows that he 
is personally liable to the mortgagee 
for payment of the �ortgage when he 
registers his transfer. • 

" 
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Although his statement is perhaps not so accurate 

today, it still bears relevance especially in light of the 

present scope of the transferee's liability. Public aware­

ness of such liability is to be encouraged. 

SO
(l914) 7 W.W.R. 1202 {Alta. S.C.) at 1203. 



VI. APPENDIX 

.· 
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In light of the large nmaber of reported cases 

dealing with section 616 I have attached the relevant 

extracts therefrom in chronological order for each province. 



)UIPENDIX A 

ALBERTA CAS:CS 

Glenn v. Scott (1898) 2 Terr. L.R. 339 

4f:l 

.· 

Transferee's implied covenant to indemnify trans­

feror-mor�or under section 69 of The

.

Territories Real Property 

Act is a( clo� in action assignable to the mortgagee so as to 

create ��ivity required to allmv the mortgagee to sue the 

transferee directly on the covenant. 

Short v. Graha.ll (1908) 7 W. L. R. 787 (Alta. S.C.) . 

The common law position and the effect of section 

61 (per Stuart, J. at 789-790) . 

wThis section is new, and was not contained in 

the Dominion Act of 1894. In proceeding to construe it and 

to apply it to the facts of the case submitted, we should, I 

think, look first at the co�on law applicable to the cir­

cumstances as it existed prior to the enactment. Where 

property was sold subject to mortgage, the purchaser was 

held in equity to indemnify the vendor against his personal 

liability to the mortgagee under the covenant to pay con­

tained in the mortgage [the doctrine of Waring v. Ward 

(1802) 32 E.R. 136]. The only way by which the mortgagee 

could avail himself of his equitable obligation was by 

obtaining an assig��ent of his rights by the vendor to 

himself, and then, having obtained this, he could sue the 

purchaser for personal judgnent: �alone� v. Ca�pbell 28 

S.C.R. 228; . • .  it would SL�pli£y the remedy for the 

recovery of the mortgage money, giving a direct right of 

suit between the party to receive and the proper . party to 



pay, and would create the privity which alone was �anting 

to make such a suit maintainable. 

This being the state of the law before the passing 

of the section of the Act in question, it.was evident that, 

unless the mortgagee was fortunate enough to be able to 

obtain such an assigTh�ent of the vendor's equitable right 

of ind��nity, he could not sue thepurchaser for the money 

due on the mortgage. The vendor might be unwilling or he 

might be dead or undiscoverable. In such case the mortgagee 

could do nothing against the purchaser- except take the land 

itself. In my opinion, the section in question was passed 

to relieve the mortgagee from this difficulty, and, as said 

by Maclennan6 J. A. [in �1aloney v. Cru"npbell in the Court 

below, 24 A.R. 224], to "give a direct right of suit between 

the party to receive and the proper party to pay,
11 and to 

��'�create the privity which alone was wanting to make .such a 

suit maintainable," this being done by the mere operation 

. �f the statute, instead of, as for�erly, by means of the 

vendor's assignr:tent of his right. " 

The applicability of the section where the title 

transferred as security for an advance only and not for 

purposes of purchase and sale even though transfer absolute 

in form (per Stuart, J. at 790) : 

1'It is to be observed that the covenant is declared 

to be implied" in every instrument transferring land" etc. 

Now, whatever else a certificate of title may be, it is cer­

tainly not "an instrument transferring land. " I cannot, 

therefore, see the point in the contention of the plaintiff's 

counsel that we cannot go behind the certificate of title, 

because we must go behind the it to reach the instrument in 

•11hici1 the covenant is to be implied. The certificate of 

title merely expresses and certifies that a certain legal 
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result has followed from the execution and registration of 

the· transfer, namely, that the legal estate in the property 

has passed to the transferee. • • . I am of the opinion, 

therefore, that evidence would have been admissible upon a 

trial to show that the transfer was given by way of security 

only.. It is admitted that such is the fact, and, indeed, 

that, although it was intended as a security, it never really 

acquired even that character, because no money was ever in 

.fact advanced. The question therefore is: Did the instru­

ment ever transfer any interest in the land at all? In my 

opinion, it did not. The whole beneficial interest in the 

land, or at least in the equity which McDonald purported to 

transfer, always ramained in McDonald hLmself, and never 

passed to the defendants at all. In such a case could 

McDonald, before the statute, have called upon the defendants 

to pay the mortgage moneys and brought suit to force therr. to 

do so, and could he have assigned his right to a.mortga�ee? 

Of course he could not have done so. And it was not contended 

qr suggested on the argument that 1-lcDonald could have himself 

taken advantage of the statute while the legal title stood in 

the name of the defendants, and have compelled thaa to pay 

the plaintiff his money. Yet the statute says that the 

covenant is to be i�piied in the vendorws favour as well 

as in favour of t!le mortgagee_. This in itself is sufficient 

to show that it is impossible to apply the statute in· every 

case in which it is literally applicable. In my view of the 

case, I doubt very nuch whether the transfer should be con� 

sidered as an instrument transferring land, within the 

meaning of the statute at all, because, as a- matter of fact, 

it did not transfer any interest in the land whatever, but 

only the bare legal estate. It is perhaps not necessary for 

me to decide what would have been the position had an advance 

�eally been made by the defendants upon the security of the 

transfer so as to give them for the tL�e being a real 
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beneficial interest,· but I ventu�e also to doubt very much 

whether, even in such a case, the statute could be held to 

apply. It seems to me that the purpose of the statute is 

very plain. It is clearly intended to remedy that difficulty 

of procedure in \'Thich a mortgagee formerly found himself, and 

which I have already pointed out. 

I am very strongly of the opinion that the appii­

cation of the statute should, therefore, be restricted 

entirely to the case where there has been a real purchase by 

the transferee and a complete parting with all his interest 

on the part of the transferer, and th3.t wh�never it is impos­

sible for the vendor, the transferer, to take advantage of 

the covenant declared to be in his favour, that is, wherever 

he would have had, before the statuter no right against the 

purchaser capable of assign•·uent to the mortgagee, which is 

admittedly the case here, then the covenant should not be 

implied in favour of the �ortgagee either. I am speaking 

nQw, of course, without regard to the possible exception in 

the case of an express agre�uent by the vendor to waive his 

right of indamnity. The law formerly was that the purchaser, 

taking·finally the whole interest in property subject to an 

encumbrance, was bound to pay off that encumbrance and could 

be sued by the vendor and nade to pay the money, not to the 

vendor himself but to the mortgagee; and I think the statute 

was merely intended to make that obligation enforceable by 

the mortgagee directly against the purchaser, without any 

circuity of procedure. The statute was surely intended 

merely to be beneficial, to aid in the enforcement of just 

rights, and not to work such an injustice as would certainly 

be involved in applying it to the circumstances of this case." 



52 

Home Investment & Savings Ass'n. v. Middleditch et ·al {1914) 

1 W.W.R. 1202 {Alta. S.C.). 

Where an action is brought against a transferee of 

registered land subject to a mortgage and personal judgment 

is so�ght against h�� under section 61 there should be an 

express claim setting forth that such transferee is so 

liable, as the defendant sought to be charged ought to be 

d istinctly informed as to how and by what authority he is 

alleged to be held personally liable. The Saskatchewan case 

of Colonial Invest:nent & Loan Co. v. Foisie 1 l·l.W.R. 397 

followed. Per Clarry, M. at 1203: 

wr venture to say that not one in ten 
registered transferees knows that he 
is personnaly liable to the �ortgagee 
for papent of the :::-,1ortgage when he 
registers his transfer, and I ru� of 
the opinion that 1.vhen personal j udg- · 
ment is clained a�ainst a transferee, 
under said statutory covenant, such 
liability should be specifically set 
forth in the stat��ent of cla�� in 
order that he ::tay knm<T on what grounds 
such liability arises. 

In the case before me there is 
nothin� but the bold stat��ent that 
defendant Rogers is the registered 
owner, ,.::1ich I believe is sufficient. 11 

Evans, Johnstone & ::ais�ith v. Ashcroft & The British 

Canadian Trust Co. (1915) 8 W.W.R. 899 (Alta. S. C. ) .  

When the transferee of mortgaged property takes 

the property as a mere trustee, he cannot be held to cove­

nant impliedly with the ::tortgagee that he will pay the 

principal money and interest secured by the mortgage, not­

withstanding section 61. Short v. Graham (1908) 7 W.L.R. 

(�lta S.C.) referred to with approval. Per McCarthy, J. at 901: 



"There is no doubt on the facts 
of this case that it was not intended 
that The British Canadian Trust Co. 
should take any beneficial interest in 
the lands. The Company is not in any 
sense a purchaser of the lands but is a 
trustee for the purpose of carrying out 
the trusts set out in the declaration. 
Undoubtedly the transfer to the Company 
was given for the reason that under the 
system of land titles in force in this 
province the only i'lay by which the 
trustee could becoute possessed of the 
legal estate was by transfer under The 
Land Titles Act. Unless[section 61] 
by plain and unequivocal terms_requires 
that L�e Trust Co. be held liable to 
pay the mortgage moneys, the Company 
should note in reason and justice, be 
required to pay. One can hardly con­
ceive of a stronger case for holding 
that L�e action does not apply, than 
the �resent one, and I cannot think 
that it was ever intended by the IJegis­
lature that where a person takes a 
transfer of land subject to a mortgage, 
under such circu�stances that the trans­
feree takes no beneficial interest in 
the land, and ur-der an arranga�ent 
which clearly indicates that the trans­
ferer has no right to conpel the payment 
of the nortgage noneys by the transferee, 
the transferee is bound to pay off the 
mortgage. To my �ind the section does 
no more L��n to make it possible for a 
mortgagee, without circuity of action, 
to co�pel the pa2�ent of the mortgage 
moneys by the transferee \vhen a transfer 
of the lands has been made under circu�­
stances under vlhich the transferee· is 
required to inde.-nnify the mortgagor." 

The Great West Lu.:-nber eo. Ltd. v. Hurrin and Gray (191 6) 

11 A.L.R. 173 (Alta. S.C.A.D.). 

The legislative history and effect of section 

61 per Stuart, J. at 180-182: 

53 





















Re Land Titles Act and Re Ronald and Su��ers (1917) 13 

A.L.R. 209 (Alta.S.C.A.D.}. 

The effect of section 61 {2) (Per Harvey, C .. J. 

at 209-210): 

.• TJ!E Cml"r. JrrsTICE :§y Yirtue of c::e_c.._S2 of Tlz� 
Tatler Act., in cwry instmmcnt transferring laud subject tp 
mortga�e. there is an implied covenant on the · part of tht 
transferee with both the transferrer and the mortgagee that 
he, the tran;:;feree. \vill pav the mortga[$!. 

"Transfer" is defined iuhe Act as "tb.L{la��iu_g of anv 
�state or interest in land_und�r the Act." J'he m;.O\·isions o.f 
the Act make it clear that the esj:ate· r.asses not bv the execution 
or delh·erv of the trans ier butJlv i t��!$gistration. nt�rei;� 
��e implied co-ren;_tnt only com,e_s int_o _e.:'i.!�t��!.�...J.lpo.n.re,gbtra­
ttpn. ang if aJ.!;s�!�k�e dnl'�-P�lt)J.:.i!11UgJl�SUI�1e_theJ�!lr<.len oL 
ijt� coven�nt h_e need cmlv r�fr(:lin frQrru:.eaiit�inO' the trans� --- --------- �,::,.. - . --� -- . 
fer. Xhis anomaly \':as n:et by an amendment to the section 
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hl9lp p_y_whi!;h i_t is pJ::o:�:"j_!J_ey ,tl_la,_t_�_\jl_�.g-�_ . .tr��tere.e_d�cliucs 
io��sost�r & transfer. th.tlt:.::tn.�fe.r.r�J;" _or_tbe_I)10rtgagee_m.ay hy 
pottce call upon the trtl!JS,f_c.re�lq )5\lQ}�-C�l!-��e�:hy JJ�1C' 
�l\PJlWJ!Qt}J!_�egis�md...:.lpo_nJbe __ ret_urn thereof..t.h£..l.l:!J.lge 
may qrg_sr thc,Egi�trati_G}!_of th�,.s_a.!g __ transfer._\yjth_in�il......ti.u1c 
.nam\d-Qr._rnake_�£hl.Y.I!h.e!.gr_ o.thet:_q_tdet �nd_ OIJ_;m�h_teDnS 
a:s to costs and otherwise as to him sh<!ll._s��mJ'!l.�et.'' ·-- -

The fact that a transferee, ,-;rho has taken no 

steps to enforce his claL�, asserts that he has a right 

to repudiate the transfer is not a justification within 

the meaning of section 61={2) for refusing to register 

the transfer. �·7here a transferer or mortgagee proceeds 

under section 61(2) to require the transferee to register 

his transfer, and ·the latter alleges that he has good 

cause for not registering it, he should be required to 

take within a reasonable tL�e and duly prosecute proper 

$teps to enforce his claL�. 



The fact that a transferee, who has taken no steps 

to enforce his claim, asserts that he has a right to repu­

diate ��e transfer is not a justification within the meaning 

of section 61(2) for refusing to register the transfer. 

Where a transferer or mor tgagee proceeds under section 61{2) 

.to require the transferee to register his transfer, and 

the latter alleges that he has good cause for not registering 

it, he should be required to take within·a reasonable time 

and duly prosecute proper steps to enforce his claim. 

Per Barvey, C. J. (at 210-211): 

"It is clear of course that the po1-;er 
of the Judge I:l.Ust be found ·,.,i thin the 
express words of the statutory provisions, 
but having regard to the latter portion 
of the a�endment which authorizes the 
Judge to :::nake such order as to hi::n seems 
meet, I am of the opinion that it is 
intended not to be limited to cases 
where the transferee offers no excuse 
for his failure to register. 

In my op�n�on the cause which the 
transferee is called on to show is good 
cause, in other words, something that. 
really justifies his refusal to register, 
for the a�endment certainly Lmplies that 
the transferer and the nortgagee have a 
right to have the transfer registered in 
the absence of some justification for its 
non-registration though such a right, 
without such a provision, would probably 
not exist, it being a matter for the trans­
feree's consideration only. :·low the fact 
that the respondent claims that he has a 
right to repudiate, which claim he does 
nothing to enforce, appears to me not to 
be justification. . In my opinion 
the Judge has power under the section to 
direct the registration of the transfer 
unless the transferee within a reasonable 
time takes the proper steps to effectively 
assert his claim. Even the con:menca�ent 
of an action might not be an effective 
assertion of the claim, for it might not 
be prosecuted and only be brought for 
further delay. n 



Trusts and Gurantee eo. Ltd, v. Stephens et al. [1919] 

3 W.W.R. 410 (Alta. S . e. ). 
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The liability of a transferee of mortgaged land 

under the covenant implied with the mortgagee under section 

61 persists even after he has re-transferred to ��other. 

Per Walsh, J. {at 411) : 

�In my op�n�on once the liability 
imposed by sec. [61] has arisen the 
transferee cannot by his mvn act 
put an end to it. The mortgagee is 
thereby given a right of action 
against him which persists not-on�y 
during his owners�ip of the land but 
afterwards until his liability is 
ended by some such thing as would 
have ended it if his had been an 
express covenant to pay." 

Trusts and Guarantee Co. Ltd. v. Landreville and Singer 

[1922] 2 w.w.R. 586 (Alta. s. e. A. D. ). 

A transferee of mortgaged land is personally 

liable to the mortgagee under the covenant implied by 

section 61, even though he has not executed the ,transfer, 

unless by agrea�ent, express or implied, such implied 

covenant is modified or negatived. An express covenant 

between the transferer and t..."le transfe!:ee whereby the 

latter expressly covenanted to pay the mortgage moneys 

and indemnify the transferer does not prevent the implied 

covenant in favour of the nortgagee coming into effect. 

The position of Stuart, J. in Great West Lbr. eo. 

Ve Murrin and Grav, supra, is altered by the majority 

(per Stuart, J.) i 









. •  

CL�RKr!! J:A. lJl.�<ee witl.Uh.�__rcs_ult__nrLCJJn_tbe_Db'lJJl ,\·ith 
the re<isons for mdg_mi;:l""!L£1i nw hrQ_th�L]jgck . . I_ dg_n.Qt_;!t 
pr<'sent, howc:viT,. <1s��nt .to th�_pro_p_g_?��i9_11 _ _  tl]��.t; in th_c __ �b;_�1£.C 
of an express cl_�!a.x.:uipn it}._tl}g._jJJ�tnt�l}ent negatiY.ing . ...9.r. 

i!!Q.d.ifyii]g the impl!t:�l .co\·etgtJ..t_f.f..�<.ncdJn· sc:c .. 5�, such_c;_q_ycn:­
ant can be nRg!!t,h.::�i or moditic_d�.9 a:; to :tf(G..<;_t_ the Jll.t>�tg!!,g"Ce 
Ju:_<m__ggg:_cmem _ _t.Q..)Yhich hc_is_!lO.t ..!!,_party _or that the _c�ist­
_ence of th .. �JmnU��l __ co_,-c11A�1.Lin _i_<\':onr of the mortg�g�e is. 
de�qd_ent...J.mQJJ.J.lJ�jnlPJ�d_c.m:e.n:�nt. in favour of the. trarur 

fcm.r. It is not necessary to decide that point in this action 
and I reserve it} or further consideration when it arises. 

Trusts and Guarantee eo. Ltd. v. Monk (1923) 21 A.L.R. 151 
{A1ta. s.c.A.D.). 

A transfer is not "an instrument transferring 

land" within the meaning of section 61 until it is regis­

tered6 and until the registration of the transfer the 

implied covenant does not exist (per Harvey, C. J. A. at 

158). 

6.9 

vllien mortgaged l and is transferred by one transfer 

to a number of transferees who each take a specified undivided 

interest therein and there is no arrangement, agreement or 

covenant negativing or restricting their liability to the 

mortgagee under the covenant implied by section 61, their 

liability is a joint liability and each of the transferees 

is liable to the mortgagee for the whole a�ount payable on 

the mortgage. 

Per Walsh8 J. (at 154) : 

, Th�;� is bi.ltO;le cO\:��<!c!!�jj:_h th_e_p_1Qr_t�g��-�h_i�ll <\!:i!i_es 
In' implicati.Q!1U_nder tl1is sectioP.-_::u�9...JJl�t is that thetrans_fqee 

\yjJLp_ay_�he_prit!..dp�I -�nd_ jf!ter�!?_t. \\· here_tb�r.e_are.._�WQ or 

more tramferee�_ti}uoY.!?r@Dt. of ccur_,'i£.,_ is �b!J.t1hey_ wtll pay. 
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implied covenant by the transferee with the transferer and 

mortgagor. The Court held that the transfer should be read 

as if the implied covenant were expressed therein and signed 

by the transferee (the view of Beck, J. A. in Murrin and 

Landreville followed) subject to the right of rectification 

if the document as so construed did not express the real 

agreement between the parties. 

In Re Macdonald Estate (1�25) 21 Alta. L.R� 66 (Alta. 

S .. C.A.D.). 

The implied covenant under section 61 does not 

arise in the case of a transfer of only Eart of the mort­

gaged land. This is so even where an agreement had been 

made between a mortgagor-transferer and the trans-feree 

of part of the mortgaged land providing that such part was, 

as between the parties, to be chargeable with the whole 

mortgage. Per Harvey, C. J. A. {at 71-72): 

I>lfi.ereuLa�pec;ts.._Q_f_!'ec�S4 .of_ T/zc __ Lmzd Titles Act.b.ru:� 
p.�.s_ente_d_thems�lye_� for __ <;.Qnsid�ratioq __ !u:_t_h�_Co�tr.t but prior 

..to._the_p_r_escnt_case .it had not_ bccn ___ n!,!c_e_�s\1-cy_to_deterrnine 
.whetherJ.he_implied_co.,:e_I1ai1J_at:Qse..:.in_.the_<;�s� __ Q_f_A._ii\l.DSfer 
..oU>n.l� a_parLoLthe mortgago�;�s_ la_nd_ ot:..oLhis_interestJn.lt... 
The_question came. bef core_the....A pp<;.lJ�t.e_Court .o.LS.ask�­
·wan in Dou.l._Qt......C'11l�.L11�:'i... &_Dcbcntu7-__e__ .C..Q� v. Carste11s. 
l0_8ask._L.R 27.2_[.1917]_3 __ \V..).V.R_l 53,_36 D.L.R.._25... 
wfu:n_.iL.was held._c.onfi.-ming_ an __ cad.icr__qccisio_n_by a single 
}lJ.dge.....M..oJztrc..al.....I.rust.._Co._ ,,.,_ Boggs • .  8 \V.\V.R.J20.0._3L 
w.LR-914,_ 25_llL.R.A32 .. _thaL the c.ov.enant_ did_not ariss: 
Jn:....s.ucb_a_ case. J.f an .O\\:I1er __ gav�,-'=a--=.!!!_�r�g�ge_ co_y__���!:.� a_ 

J�t;ge:__numbe.r---,-o.f_!q_ts�u.9_t}l�n-�o.Ici_g_n�_lo.t.JI!�.I.alu� 
}.Vhkh wa.s __ c:unnall. amount compared with the_ amount of-t� 
pt...QrJgqg��ertainl;:_Jhg_ugh __ the_lqt__migbLbe__subject to the 
�ho!e=-lnortgage__there ..}\:ould_ be no _cqui ty_ calling ol}_t�­
�haser: _to di§.chargLtJH�_)\:hql_e_t:rK>tl�ag�. .{\nd_=·J,he sjtuatino 
.W.Q.gld .. bcJhe_saJ11e .tU uyere -���I!J_aH.:tt!1.<J.iy_i!:J.�.ci.jnte.rest in tb� 
)yh_p�J�n.9.Jhat�was solcL 

- - -
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seal; and, therefore8 the period of limitation applicable to 

an action thereon by the mortgagee is six years. Per Lunney,. 

J. A. (at 566-567): 

nln Societe Belge d'Enterprises . 
Industrielles et Immobilieres v. \Vebster 
and Mill 23 Alta. L. R. 129, the judgment 
of Beck, J. A. reads: 

vFor the reasons which I have briefly 
summarized, I am of opinion that a rcove­
nant' in instruments made in pursuance of 
our Land Titles Act--at all events, if in 
fact not under real--must be taken to be 
a contract of promise not under seal.' 

The liability of the defendant 
William B�xton herein is on the implied 
covenant contained in the transfer i· the 
transfer is a document not under seal. 
The debt, t�erefore, becomes a simple 
contract debt and comes within the deci­
sion of the Com:t in Societe • • • . 11 

Sakaliuk v. Corrv [19302 1 �v.W.R. 424 (Alta. S.C.). 

The liability assQ�ed under the covenant implied 

by section 61 on the part of the transferee of mortgaged 

land is sufficient to make the transferee a purchaser for 

value. Per Walsh, J. {at 426): 

"I think that the covenant on the 
wife's part implied under the Act to pay 
the mortgages made her a purchaser for 
value. There was no vendor's lien 
created in the plaintiff's favour by 
the express contract of the parties. It 
is an equitable right implied by the 
Court and ,.,hich may persist though the 
vendor have no positive intention that 
it should. It carillot persist however as 
against a bona-fide purchaser for value 
without notice as I find the fa�ale 
defendant to be.11 



o • . "19 

Devenish v. Connacher (1930) 24 A.L.R. 535 {Alta. S.C.A.D.). 

Since by virtue of the covenant implied by 

section 61, there is a direct personal liability of the 

transferee of mortgaged land to the mortgagee, the original 

mort�agor becomes a surety for the transferee to the mort­

gagee and, therefore, is entitled to pay off the mortgage­

�oney as soon as there is default without waiting till he 

is sued or pressed for payment, and on paying it off is 

entitled to require the mortgagee to transfer the mortgage 

to a third party as a valid security. 

Pfeifle v. Bachinsky [1939] 2 w.w. R. 3.89 (Alta. s.c.A.n.f. 

The relationship arising at the implied covenant 

under section 61 is not a contractual relationship in the 

ordinary sense. Per Harvey, C. J. A. {at 392): · 

�Indeed it is difficult to see how a mere 
statutory obligation on one part in favour 
of another party, who is a complete 
stranger, can be deemed to create a con­
tract bet:.\'leen . them. Certainly it is not 
a contract in the ordinary sense. 

6 • • Certainly there was no consideration 
given by the plaintiff to the defendant 
for the assumption of the obligation 
impos ed by the statute. " 

In Re Forster Estate [1941] 3 W.W. R. 449 {Alta. S.C.}. 

The addition of paragraph 34 (17) of the Judicative 

Act by S.A. 1939� C.85 (by which the right of a mortgagee or 

vendor is restricted to the land to which the mortgage or 

agreement for sale relates and by which the right of action 

on th.e covenant for payment contained in any mortgage or 

agreenent is abolished) does not deprive the transferer 

of property subject to a mortgage of his right as against 



the transferee to indemnity from the mortgage indebtedness 

under the implied covenant set out in section 61. 

The aforementioned amendment to the Judicature 

Act does not apply to an action on the impli�d covenant 

for indemnity because: 

80 

(1) Such covenant is not a covenant wfor payment"; 

and 

(2) The object of the amendment is the relief of 

the mortgagors by protecting them against deficiency judg­

ments by their mortgage�s. Per owconnor, J. (at 452): 

(2) �\:.eLtQ_the_ claim for_j!1df:mnity,_ '':hich lYas 

most p�s�Jljs_.ho_\\:.CYe.[Jhe_l939_ amendment,_ eh. 85, J_p :-er. 

JL.of Tlze lzr.dicatzu:e..Ac:t_,_R..S��J.22b..c.lh12_;_p�L(PJ whicb. 
was added, is as follows: 

-

66(/1) In any action brought upon any mortgage of land 
whether legal or equitable or any agreement for the �ale 
of land made at am· time before or after this section comes 
into force, the right of the mortgagee or Yendor respec­
tively thereunder shall be restricted to the land to which 
the mortgage or agreement relates, and to foreclosure of 
the mortgage or cancellation of the agreement of sale as 
the case may be, and no action shall lie on any cO\·enant 
for payment contained in any such mortgage or agree�nent 
for sale, or upon any connant whether express or implied 
by or on the part of any person to whom the land com­
prised in the mortgage or agreement for sale has been 
transferred or assigned subject to such mortgage or agn:e­
ment for the payment of the prindpal money or purchase 
money payable under any such mortgage or agreement or 
any part thereof as the case may be." 

The materiaLwor!ls _are __ ·:and_ no_ action shall lie _9..!l2..fiY 
WY.c;nan_t * * __ ____!__ _Wht!t_her _express ot: impliefl by or on the 
tt�r:Lof a�rson to 'I.h.Qm.. the_land_�_omprised in the mort­
gaze * * * has beei}_tr_ansferred or_ assigned subject to 
such mortgage ,� * * .ior. the._ payment of the principal 
monev * * * payable under any Sllch mortgage. * '1' * " 























APPENDIX B 

SASKATCHEWAN CASES 

Reeves v. Konschur {19 08) 8 �'1. L. R. 34 6 (Saske) • 

9l 

Section 77 shows very clearly that the intentions 

of the legislature-was to protect the transferer from any 

covenants that might be contained in any mortgage or encum­

brance upon the land existing at the time of the transfer 

(per Johnstone, J. at 349). 

Reeves v. Konschur (1909) 10 W.L.R. 680 (Sask. ). 

Per Lament. J. referring t o  Johnston, J. 's inter­

pretation-of section 77 (at 690-691): 

�with this interpretation of the 
section, if I may be allowed to say so, 
I entirely agree. In the ordinary case 
where a purchaser buys land subject to 
a mortgage, he assumes the mortg�ge and 
retains the amount of the same out of 
the purchase money, and the statute con­
templates that he should pay the mort­
gage and save the transferer harmless. 
If it were not so, the purchaser would 
be defrauding the vendor by casting on 
him the burden of paying off the mort­
gage after having retained the same out 
of ��e pruchase money. This section 
seems to me equivalent to an express 
covenant in the transfer that the pur­
chaser will pay off the mortgage and 
interest and will indemnify and save 
harmless the vendor therefron.11 
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Colonial Investment and Loan Co. v. Foisie (1911) 19 W.L.Ro 

748 (Sask. ) • 

that time: 

Section 63 of The Land Titles Act provided at 

win every iilstrument transferring 
land for "7hich a certificate of title 
has been granted subject to mortgage or 
encumbrance, there shall be implied a 
covenant by the transferee with the 
transferer, and so long as such trans­
feree shall remain the registered owner 
with the mortgagee or enc��rancee, 
that the transferee will pay the princi­
pal money, interest, annuity, or rent 
charge secured by the mortgage or encum­
brance, at the rate and at the time 
specified in the instrument creating 
the same • • e • li 

Per Wetmore, c. J. (at 749-750): 

wThere is nothing in the statement 
of claim to show, except, it may be, 
inferentially, that Clark is a trans� 
feree from Foisie, the mortgagor, or 
how he became registered owner; and it 
is not set forth in the statement of 
claim that personal- liability is claLmed 
against Clark or Lutz by reason of any 
implied covenant, statutory or other�V"ise. 

I am of opinion that, where a proceed­
ing is taken against a transferee of land 
subject to a mortgage, and it is sought 
to hold him liable personally under sec. 
63 of The Land Titles Act, there should be 
an express claim setting forth that such 
transferee is so liable. I think this is 
especially true, as the liability is statu­
tory and new; but, under any circumstances, 
the defendant sought to be charged ought 
to be distinctly informed as to hmV" or by 
what authority he is alleged to be held 
personally liable ... 
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Ross and Phillips v. Schmitz {1913) 5 W.W.R. 399 {Sask. s.c.) • .  

Where in a transf�r there is a covenant by the 

transferee (express or implied) for payment of principal and 

interest on a mortgage upon the lands transferred and for 

indemnifying the transferer from and against the same, all 

payments made by the transferee can be said to be made on 

the behalf of the transferer and are sufficient to prevent 

the Statute of Limitations from running. 

Montreal Trust Company v. Boggs and Beresford {1915) 31 

W.L.R. 914 (Sask.). 

The effect of section 63 of the Land Titles Act, 

as amended by Ch. 20, sec. 5 of the Statutes of 1909, is 

to give a mortgage of l��ds the right to proceed against 

a purchaser from the mortgagor, directly, thus avoiding 

the necessity of obtaining an assignment from the mortgagor 

bf his rig�t of indemnity--but the statute is not intended 

to compel a transferee of mortgaged land to pay off the 

mortgage, where, apart from the statute, equity would not 

have compelled him to indemnify his vendor. 

Per Lament, J. (at 915-917) 

J!oggs _ tra11sferr;d �to the defentlap.t Bere.sf�rd an un­
ijyjded __ fiY_Q:fourteenth intf!!'�L ig _ _  jl!_e_;��i_"};��i�- whi� 
.transfer �as_regis�red._Jllll1 .. Be re:; for .d. _thu�]Jee�nu� ,..the _;egii-:­
t�r�� owner of ?mc1 int.:r_e_it. I.h.e_in�tnhnent o_f prjr_1cip_gJ 
Jmg .ll!.�t. wl:1ch fell.....JJ.1<;_.._-\.priL l:"t,._ lfr!L �·as �ot_ pilld, 
ancLtllLplamtlfL.m.mpJillY hroug_ht this aQtion to enforce 

�Y!l!£!l.t.th�r:fQ.f. and th_�J='�_jQLpersm:wljnc1g��n(!!,�t �ggs_q_n_hrs_�!Ltt:! -!!•1_Y:_ant1 a_l_:s_o_J.t,gainst Bere•forrl on 
��grou_n_d that; lw ::ec. Gl...9f_t]1e Ll}!:l�l__J'itl� ·_\�t, Hie�;Ts";n 
tmpJ_i_e�l CQ>ennnt berwee!l Bt>re::fnrr1 nnrl the £ini�t(f(�-

..PI!DY that 1tc will paY the mort!!:tgg_j!_gtl intere�t. That :;e�-
.tinn.....reads a<: follow;;:- ·---











Central Mortgage and Housing Corp'ne v. Johnson and. 

Chalazan et ux .  [1971] 5 W.WoR. 163 {Sask. C.A.). 
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In an action to foreclose a mortgage the mortgagee 

is entitled to costs on a solicitor-client basis against 

both the mortgagor and the transferee, especially where the 

mortgage itself so provides. (Conaty (Alta. S.C.A.D.) 

applied.) Per Culliton, C. J. s. { at 167-168}: 

"In Manufacturers' Life Insur. Co. 
Va Independent Invest�ent Co. Ltd. et al 
54 B . C . R. 5, [1939] 4 D.L.R� 811, �an�on, 
T., of the British Columbia Supreme 
Court, held that a mortgagee is entitled 
to tax the costs of foreclosure against 
the mortgagor on a solicitor-and-client 
basis, particularly where the mortgage 
itself so provide.s . 

The Alberta Appellate Division in 
Central Mortgage & Housing Corp'n. v. 
Conaty (1967) 59 W.W.R. 11, 61 D.L.R. 
(2d) 97, was faced with the same problem 

that is raised in this appeal, as the 
mortgage there considered contained a 
clause identical to the clause in the 
mortgage in this case, which I have 
already quoted. Allen, J. A., in deli­
vering the �ajority judgment of the Court, 
after a careful review of the relevant 
authorities, said at p.20: 

"It seems to me that I must there­
fore hold that in an action against the 
original mortgagor the mortgagee in 
this case would have been entitled to 
add to the amount secured by the mort� 
gage, fair and reasonable legal costs 
incurred by him as bet'\veen solicitor 
and client in exercising or enforcing 
or atta�pting to enforce his rights 
under the mortgage and in connection with 
the collection of the mortgage arrears, 
and it is ad�itted that the solicitor­
and-client charges involved in this 
matter ".-lere so incurred and are fair 
and reasonable." 



Allen� Je A. then went on to hold 
that �osts on a solicitor-and-client 
basis could be charged by the mortgagee 
not only against the original mortgagor, 
but against his transferee as well, a 
conclusion with which I respectfully 
agree." 
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-· 

In the cir.::umstances of this case, therefore, s. 5-t (I) did not '=rl"at·· 
any covenant for indemnity in f:wmtr -oi the transicror; and sinc.c ti•• 
terms of that section lca\·c no doubt that the transferee's obligatil•n '" 
the mortgagee is only to :trise in circumstances in which the transit:r,. 
is, hy �-irtuc of th•! statute, under an oblig-ation liJ indemnii) the tr:m·· 
feror, 1t follows that the apr•ellant must iail. This view is iti hantu•t··· 
with the course of decision in .-\lbcna <md Saskatchewan. Shr•l'! :· 
Gralzam; E••ans "'· Asl!aoft and T!1e Br. Cau. Trust Ca.: (;. l/' i-r 
Co. 1:. Mr1rri11 a ad Gray; J[ Ollfrr:u/ Trust C o. 7.'. Boggs a1id Berl'Si< ni. 
Dominio1: of Canada'll!••'t and Debenture Co. �·- Carsteus; !11 n· Jfll•· 

� qo11ald F.sf,1fe, supra. 

'fo ho1d _that sec. 97 of our Act creates an
' 

irrehutaiJle pn:· 
.surnption in fa\'our of the exi�t.!nce oi a contract for indem­
nity \VOutd. work such great inju-;tice in 50 many cases that it 
is impossible to hold that the Legislature intended such :! 

result. 

'!'he result of the case:; appears to me to hold that the �tat­

ute prima fade creates a cO\·emmt of indemnity which nn� 
be rebutted. This leans the law for all practical purpo:-c� 
the same as it was be.fore the passing of the section. 

Superior Builders Ltd. v. 'Scott and Shore [1937] 2 W.W.R. 

274 (11an. C.A.). 

Payment by the original mortgagor-transferer to 

the mortgagee is not a condition precedent to the trans-
' 

feror's right of action on the transferee's obligation to 

indemnify L�plied by sec. 97 of The Real Property Act 

(implied with transferer only at this point--transferer 

'third partied' transferee in original action). 

Pollock v. Shapera [1938] 1 W.W.R. 310 (Man. K.B.). 
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In an action based on the covenant implied by 

sec. 97 of The Real Property Act on the part of the trans­

feree of mortgaged land with the transferer only, the 

transferee is under the onus of rebutting the presumption 

which the Act ·raises in favour of the transferer. 

In the indemnity action against the transferee, the 

transferer is entitled to any costs ·which he might have to 

pay jn connection with the action of the mortgagee against 

him, and for his own costs of that action as between solicitor 

and client. 
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