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I. INTRODUCTION

The purpose of this memorandum is to examine the
effect of the provisions of section 61 and 62 of The Land
Titles Act.l These provide:

"61.(1) In every instrument transferring
land for which a certificate of title has
been granted, subject to mortgage or encum-
brance, there shall be implied the follow-
ing covenant by the transferee both with
the transferor and the mortgagee, that is
to say: That the transferee will pay the
principal money, interest, annuity or rent
charge secured by the mortgage or encum-
brance, after the rate and at the time
specified in the instrument creating it,
and will indemnify and keep harmless the
transferor from and against the principal-
sum or other money secured by the instru-
ment and from and against the liability in
respect of any of the covenants therein con-
tained or under this Act implied on the part
3 of the transferor.

(2) Where a transferee declines to
register any such transfer the transferor
or the mortgagee may by notice call upon
the transferee or such other person or
persons as the judge may direct to show
cause why it should not ke registered, and
upon the return thereof the judge may order
the registration of the transfer within a
time named or make such further or other
order and on such terms as to costs and
otherwise as to him seems proper.

62. (1) Every covenant and power declared
to be impli=ad in &ny instrument by virtue
of this Act may ke negatived or modified
by express declaration in the instrument.

1R.S.A. 1970, c. 198.



(2) In any action for a supposed breach
of any such covenant the covenant alleged to
be broken may be set forth and it may be
alleged that the party against whom the action
is brought did so covenant precisely in the
same manner as if the covenant had been expres-
sed in words in the transfer or other instru-
ment, any law or practice to the contrary
notwithstanding.

(3) Every such implied covenant has the
same force and effect and is enforceable in
the same manner as if it had been set out at
length in the transfer or other instrument.

{4) When any transfer or other instrument
in accordance this Act is executed by more
parties than one, such covenants as are by
this Act to be implied in instruments of a
like nature shall be construed to be several
and not to bind the parties jointly."

A mortgage creates both privity of estate and
privity of contract between the mortgagor and the mortgagee.

When the mortgagor sells the property subject to the mortgage
1

to a transferee, privity of estate is created at common .law J
between the mortgagee and the transferee. In addition to
this privity of estate, section 61 creates privity of con- <§”
tract between the transferee and the mortgagee. After sell-

ing the mortgaged property, the transferor-mortgagor remains
liable on his original privity of contract with the mortgagee.
Section 61 further provides that the transferee shall indemnify
and keep harmless the transferor from and against any liability

he may incur with. respect to his continuing privity of contract
with the mortgagee.

This memorandum will review and analyze the case
Yaw on the section to determine how it has been interpreted
and applied, whether there are any problems with respect to
the same and whether any changes should be made.



IXI. EXPOSITION

A. The Position at Common Law

An examination of the position at common law is
instructive in interpreting the effect of section 61. At
common law, where property was transferred subject to mort-
gage, the transferee was held in equity bound to indemnify
his transferor against his personal liability to the mortgagee
under his covenant to pay contained in the mortgage.2 The
only way by which the mortgageee could avail himself of this
equitable obligation on the part of the transferee to the
transferor was to obtain an assignment of the rights of the
transferor to himself, and then, having obtained this, he
could sue the transferee directly for personal judgment.3
Unless the mortgagee was fortunate enough to be able to obtain
such an assignment of the transferor's equitable right of
*ndemnity, he could not sue directly the transferee for the
amount due on the mortgage for there was no privity of con-
tract between them. If the transferor was dead, undiscover-
able or unwilling the mortgagee could do nothing against the
transferee except take the land itself. If the transferor
was available, the mortgagee could sue him and he, in turn,
would third-party the transferee for indemnity.

The implied contract of indemnity created between
a transferor and a transferee by a conveyance of property is
based on the consideration that in equity and justice such
obligation should subsist. At common law it was always open

to the parties to show facts to negative the existence of such

2This is the doctrine of Waring v. Ward (1802)
32 E.R. 136.

3Maloney v. Campbell 28 S.C.R.228.
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'obligation. For example, it has been held that in_the absence

of express stipulation on the subject, the riéht to indemni-
fication against a mortgage arises from the facts established
in evidence and that evidence is admissible to show that it
was not the intention of the parties that the transferee
should assume liability for the mortgage.4 '

Again, when a conveyance is taken merely as security
for a debt, no right of indemnity arises: it is only as
between a real vendor and a real purchaser, in the ordinary
sense of the words, that such right of indemnity arises.5
Similarly, when the transfer is to a nominal purchaser or

only of a portion of the property secured by the mortgage,

ﬁsfghplied right of indemnity arises. In such situations,

the transferor had no rights assignable to the mortgagee.6

B. Legislative History and Intention of ‘Section 61

. In The Great West Lumber Co. Ltd. v. Murrin and

Grax,7 Stuart, J. oé&i}ned the legislative history and inten-
tion of section 61:

4Beatty'v. Fitzsimmons (1893) 23 O.R. 245.

5Fullerton v. Brydges (1885) 10 Man. R. 431;
Walk=r v. Dicksnn (1892) 20 O.A.R. 96; Fraser v. Fairbanks
and Cocmibs (1654) 23 3.C.R. 79.

6An excellent discussion of the applicable common
law is found in Fullerton, J.A.'s judgment in Sokolov .v.
Kachmark [1929] 1 W.W.R. 353 (¥Man. C.A.).

7(1916) 11 A.L.R. 173 (Alta. S.C.A.D.).

81a. at 180-182.



"In the Land Titles Act of 1894, sec. 52
of the present Act apveared as sec. 65.
From 1894 to 1906, when the present Act
was passed by the provincial legislature,
the section read as follows:

*In every instrument transferring land for
which a certificate of title has been granted
subject to mortgage or encumbrance there shall
be implied the following covenant by the trans-
feree: - that the transferee will pay the prin-
cipal money, interest, annuity or rent charge
secured by the mortgage or encumbrance after
the rate and at the time specified in the
instrument creating the same and will indem-
nify and keep harmless the transferor from

and against the principal sum or other moneys
secured by such instrument and from and against
the liability in respect of any of the coven-
ants therein contained or under this Act
implied on the part of the transferor.'

This enactment was obviously merely
declaratory. The rule of equity has always
been such in the case of a grant of land
subject to an encumkrance. Unless a con-
trary intention appeared the grantee was
bound to indemnify the grantor against his
liability, under his covenant, to the mort-
gagee: This right in the grantor to force
the grantee to pav the mortgage debt was
assignable by the grantor and the assign-
ment could be made even before he had
suffered damage(be being himself obliged
to pay. Malonew.us Campbell, 28 S.C.R.
228. But any such assignment was of course
subject to all equities existing or arising
as between the grantor and the grantee
prior to notice of the assigmnment. There
was nothing in the statutes of 1894 which
impaired these very just principles of law.

But the legislature of Alberta in 1906
when in its first session it proceeded to
pass a Land Titles Act ventured to attempt
an improvement upon the section akove quoted.



After the words 'there shall be implied °
the following covenant by the transferee'
there were inserted the words 'both with
the transferor and the mortgagee.'

" what was ventured upon was, there-
fore, the creation by statute of a
privity of contract between parties who
had otherwise no privity with each other
at all, who had not, indeed, any dealings
with each other, at all of any kind. More
than this, the statute created in favour
of the mortgagee a species of security,
in the shape of the covenant of the trans-
feree, which he had not relied upon at all
when advancing the money and which was then
not even in existence."” .

Section 61 contains two separate and distinct
covenants on the part of the transferee of property subject
to a mortgage or encumbrance. The first is with the mortgagee
that the transferee will pay the principal money, interest,
annuity or rent charge secured by the mortgage or encumbrance,
gfter the rate and at the time specified in the instrument
creating it. The second is with the transferor-mortgagor
and provides that the transferee will indemnify and keep
harmless the transferor from and against the principal sum
or other moneys secured by the instrument and from and against .
the liability in respect of any of the covenants therein con-
tained or under the Land Titles Act implied on the part of

the transferor. In Trust and Guarantee Co. Ltd. v. MonkL9

Walsh, J. interpreted the two covenants as follows:lo

®Though this is described in the section as
but one covenant, it is really two or at least
it has two distinct branches. One of them is
that the transferee will pay the principal

2(1923) 21 A.L.R. 151 (Alta. S.C.A.D.). ..

1059' at 153.
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money and interest secured by the mortgags.
That is simply a covenant to pay under which
the liability is limited to the principal
and interest. The other is to indemnify

and keep harmless the transferor not only
against the principal sum but also against
liability under any of the covenants of the
mortgage. If that is a covenant with the
mortgagee, the breach of which gives him

the right to exact payment from the trans-
feree, the measure of the transferee's
liability to the mortgagee is, of course,
that of the mortgagor under any and all of
his covenants. I am of the opinion that

his second covenant enures to the benefit
of the transferor alone. It is obviously
meant only for his protection. "It is absurd to
involve the transferee in a covenant with
the mortgagee that he will indemnify and save
harmless a third party, the transferor, from
liability under the mortgage. It is a con-
tract of indemnity pure and simple in which
no person but he who is indemnified can have
any possible interest."”

¥ The transferee's implied covenant of indemnity
with the transferor is merely a declaration of the position
at common law. Its purpose is to protect the transferor.
Dealing with a similar covenant in the Saskatchewan Land

Titles Act, Johnstone, J. stated in Reeves v. Konschurll that

very clearly the intention of the legislature was to protect
the transferor from any covenants that might be contained in

any mortgage or encumbrance upon the land existing at the.

time of the transfer. On appeal, Lamont, J. stated:12

w With this interpretation of the section,

if I may be allowed to say so, I entirely
agree. In the ordinary case where a purchaser

1141908) 8 W.L.R. 346 at 349.

1247909 10 W.L.R. 680 at 690-691.



-8

buys land subject to a mortgage, he assumes
the mortgage and retains the amount of the

same out of the purchase money, and the statute
contemplates that he should pay the mortgage
and save the transferor harmless. If it were
not so, the purchaser would be defrauding the
vendor by casting on him the burden of paying
off the mortgage after having retained the

same out of the purchase money. This section
seems to me equivalent to an express covenant
in the transfer that the purchaser will pay

off the mortgage and interest and will indemnify
and save harmless the vendor therefrom."

The transferee's implied covenant with the mortgagee,
however, does not exist at common law. This portion of the
section enures to the benefit of the mortgagee by removing
the common law procedural difficulty--namely, that the mort-
gagee had to obtain an assignment of the mortgagor-transferor's
rights under the implied covenant of indemnity before being
able to proceed against the transferee for the amount due on
Ehe mortgage. In Short v. Graham, Stuart, J. interpreted
the purpose of the section as fc)llows:13

® In my opinion, the section in question

was passed to relieve the mortgagee from his
difficulty, and, as said by Maclennan, T. A.
[in Maloney v. Campbell in the Court below,
24 A.R. 224], to'give a direct right of suit
between the party to receive and the proper
party to pay', and to ‘create the privity.
which alone was wanting to make such a suit
maintainable', this being done by the mere
operation of the statute, instead of as form-
erly, by means of the vendor's assignment of
his rights."

13(1908) 7 W.L.R. 787 (Alta. S.C.) at 790.



And further:

v The law formerly was that the purchaser,

taking finally the whole interest in property
subject to an encumbrance, was bound to pay

off that encumbrance and could be suzd by the
vendor and made to pay the money, not to the
vendor himself but to the mortgagee; and I think
the statute was merely intended to make that
obligation enforceable by the mortgagee directly
against the purchaser, without any circuity of
procedure.”

C. The Effect and Application of Section 61

The question now arises as to the extent to which
the provisions ‘of section €1 alter the position that exists
at common law. It is clear that the transferee's statutory
implied covenant of indemnity with the transferor is merely

14 Fﬁrther, as at common

a declaration of the common law.
law,- this statutory covenant of indemnity has been held not

to arise where the circumstances render it inequitable for it to
be en:Eorced.15 The transferee's implied covenant with the
mortgagze .does, however, alter the position at common law.

In dealing with the application of the section, Stuart, J.

stated in Short v. Graham:

I am very strongly of the opinion that
the application of the statute should, there-
fore, be restricted entirely to the case where
there has been a real purchase by the trans-
feree and a complete parting with all his

14Such statutory implied covenant of indemnity is
assignable: Glenn v. Scott (1898) 2 Terr. L.R. 339.

15g,0kolov v. Kachmark [1929] 1 W.W.R. 353 (Man. C.A.).

16 1908) 7 W.L.R. 787 (Alta. S.C.) at 792.



10

.

interest on the part of the transferor,

and that whenever it is impossible for the
vendor, the transferor, to take advantage

of the covenant declared to be implied in
his favour, that is, whenever he would have
had, before the statute no right against
the purchaser capable of assignment to the
mortgagee, which is admittedlv the case

here, then the covenant should not be imolied
in favour of the mortgagee either." [author's
italics]

Again, in Great West Lumber Co. Ltd. v. Murrin and Gray,
Stuart, J. stated:17

Under the law as it stood before the
amendment, the transferee, the purchaser of
the land, could rely upon any agreement or
equity existing as between himself and the
transferor if the mortgagee should secure
an assignment of the transferor's rights and
attempt to enforce them. In my opinion any:
statute which appears to alter this common

s law right--really an equitable right, but I
speak of common law as opposed to statute
law,--ought to be very carefully and exactly
construed. I do not mean that the Court
should, on account of its view of the in-
justice or bad policy of a statute which
changes the common law, attempt to whittle
down its plain meaning and so override the
expressed will of the legislature. But cer-
tainly before allowing a purchaser to be
deprived of the rights which the ordinary
law gives him, the Court ought to be satis-
fied that the words of the statute do really
and inevitably deprive him of those rights.
Though it may seem that it was the intention
to do so, yet, if the words of the statute,
taken in their ordinary meaning without
straining eith2sr one way or the other, do
not affect that result then clearly the rights-
of the purchaser should stand as before.

17(1916) 11 A.L.R. 173 (Alta. S.C.A.D.) at 181-182.
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-

For myself I doubt very much if the
legislature intended to create a new absolute
right in the mortgagee which could not be
affected in any way at all by any agreement
or contrary evident intention as between the
parties to the sale and transfer of the land."

Ives, J. stated:18

v Sec. 52 of The Land Titles Act establishes
by implication the relationship of mortgagor
and mortgagee between the mortgagee and the
purchaser of mortgaged lands. As the relation-
ship is but an implied one it may be rebutted
by evidence that one of the terms of the pur-
chase was that thé 1iability, presumed by
virtue of “the sta*ute, would not be assumed

by the purchaser, —

Beck, J. A., in Trusts and Guarantee Co. Ltd. wv.
19

Landreville and Singer, :tated that the said section, in

declaring an impli=d covenant on the part of the transferee

éo pay the mortgage debt, is merely declaring fhe well-
established previously existing implied obligation of the
purchaser of an equity of redemption--an obligation implied

in equity, but always subject to be modified or negatived

by proof of the real intention either by evidence of expressed
intention or by evidence of all the facts and circumstances

of the transfer; and, the existence and effect of the implied
covenant in favour of the mortgagee is wholly dependent upon

the existence of the implied covenant in favour of the

‘transferor.20
1814, at 174.
911922] 2 W.W.R. 586 (Alta. S.C.A.D.) at 589.
20

See also the dicta of Harvey, C. J. in Trusts
and Guarantee Co. Ltd. v. Monk (1923) 21 A.L.R. 151 (Alta.
S.C.A.D.) at 158-159.
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, The implied covenant in favour of’'the transferor
(and, therefore, the implied covenant in favour of the mortgagee)
arises only in the case of a real purchase and salé of property
subject to a mortgage or encumbrance. Thus, evidence is admis-
sible to show that property was transferred by way of security‘
only,.21 even though the transfer was absolute in form;22 or
was transferred to a nominal purchaser acting as trustee;23
or that only a portion of the mortgaged property was trans-
ferred;24 or was purchased from a sale by a sheriff under a

writ of execution.25

Even if there hés been a real purchase and sale of
property, where there is an agreement, even though not in
writing, between the transferor and the transferee that the
transferor is not to call upon the purchaser to indemnify
him against payment of the mortgage money, the covenant of
indemnity implied by section 61 between the transferor and -

! 21Short v. Graham (1908) 7 W.L.R. 787 (Alta S.C.).

22
§.C.A.D.).

23Evans; Johnstone & Naismith v. Ashcroft & The
British Canadian Trust Co. (1915) 8 W.W.R. 899 (Alta S.C.).

24Inre Macdonald Estate (1925) 21 Alta. L.R. 66
{Alta S.C.A.D.); Montreal Trust Co. v. Boggs and Beresford
{1915) 31 W.L.R. 914 (Sask.); The Dominion of Canada Invest-
ment and Debenture Co. Ltd. v. Carstens [(1917] 3 W.W.R. 153

{Ssask. s.C.).
25

Welsh v. Popham [1924] 2 W.W.R. 1193 (Alta.

Anderson v. Stasiuk [1927] 1 W.W.R. 49 (Sask.

C:A.).
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and the transferor is rebutted. As a result, the.transferee's
implied covenant with the mortgagee does not ar'ise.26 However,
the existence of an express covenant of indemnity between the
transferor and the transferee does not prevent the implied
covenant between the transferee and th=z= mortgagee from

. s 27
arising.

Thus it is quite clear that the effect of section
61 is merely to correct a common law procedural defect by
providing the mortgagee with a direct right of suit for the
principal money and interest against the transferee without
the necessity of first obtaining an assignment of the trans-
feror's rights. By removing the requireﬁent of suing the.
mortgagor who would, in turn, third party the transferee,
the section, in effect, gives the mortgagee two serarate and
distinct sources to look to for payment of the mortgage
money.

. Although the transfer need not be executed by the
tJ:'ansferee,28 it must be registered in order for the statu-
tory implied covenants to arise.29 Harvey, C. J. inter-

preted the effect and application of the present section 61(2)

26Great West Lumber Co. Ltd. v. Murrin and Gray

{1916) 11 A.T.R. 173 (Alta. S.C.A.D.).
27Trusts and Guarantee Ca Ltd. v. Landreville and
Singer [1922] 2 W.W.R. 586 (Alta. S.C.A.D.).

_ 28The accepted view is that of Beck, J. A.'s in
both the Murrin and Landreville cases where he states that the
transfer should be read as if the implied covenant were expres-
sed therein and signed by the transferee subject to the right
of rectification if the document as so construed does not

express the real agreement between the parties: see Welsh v.
Popham [1924] 2 W.W.R. 1193 (Alta S.C.A.D.).
29

: Trusts and Guarantee Co. Ltd. v.‘Monk (1923) 21
A.L.R. 151 (Alta. S.C.A.D.). '
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in Re Land Titles Act and Re Ronald and Summers:3o

‘Transfer' is defined in the Act as

*the passing of any estate or interest in
land under the Act'. The provisions of the
Act make it clear that the estate passes not
by the execution or delivery of the transfer
but by its registration. Therefore the
implied covenant only comes into existence
upon registration, and if a transferee does
not wish to assume the burden of the coven-
ant he need only refrain from registering

the transfer. This anomaly was met by an
amendment to the section in 191631 by which
it is provided that when a transferee de-
clines to register a transfer, the transferor
or the mortgagee may by notice ‘call upon the
transferee 'to show cause why the same should
not be registered, and upon the return there-
of the Judge may order the registration of
the said transfer within a time named or make
such further or other order and on such terms
as to costs and otherwise as to him shall
seem meet.'" :

L

. It was held in that case that the fact that a
transferee, who has taken no steps to enforce his claim,
asserts that he has a right to repudiate the transfer is
not a justification within the meaning of section 61 (2)

for refusing to register the transfer. Where a transferor

or mortgagee proceeds under section 61 (2), to require the
transferee to register his transfer, and the latter alleges}? e
that he has good cause for not registering it, he should be Z?dﬁ;ﬁ

to take within a reasonable time and duly prosecute proper ‘!

32 —d

steps to enforce his claim. Harvey, C. J. stated:

30¢1017) 13 A.L.R. 209 (Alta. S.C.A.D.) at 209-210.

315 A. 1916, c.3, s.15 (1).

3214. at 210-211



" In my opinion the cause which the
transferee is called on to show is good
cause, in other words, something that
really justifies his refusal to register,
for the am ent certainly implies that
the transferrer/ and the mortgagee have

a right to\lha the transfer registered
in the absence of some justification for
its non-registration though such a right,
without such a provision, would probably
not exist, it being a matter for the
transferee's consideration only. Now the
fact that the respondent claims that he
has a right to repudiate, which claim he
does nothing to enforce, appears to me
not to be justification.”

l4a
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D. Negativing the Implied Covenant

Section 62 (1) provides that any covenant implied
in any instrument may be negatived or modified fby<express
declaration in the instrument." This would appear to suggest
negation of the covenant only by express declaration in the
registered transfer transferring the land to‘the transferee.
This is further emphasized by the concluding phrase in the
subséction, "any law or practice to the contrary notwith-
standing. However, in Great West Lumber Co. Ltd. v. Murrin
and Graz33 the majority of the court held that the implied

covenant could be negatived otherwise.

Later, in Trusts and Guarantee Co. Ltd. v. Landre-
34

ville and Singer, Hyndman, J. A. stated:

It has been held in several decisions
of this Court that whilst prima facie a
transferee of mortgaged property is directly
liable to the mortgagee on the implied cove-
nant, nevertheless the implication or pre-
sumption is capable of being negatived or
rebutted by evidence showing the exact

' relationship between the mortgagor and
transferee and should it appear that where
before the statute the mortgagor would have
no right to indemnity against the purchaser
capable of assignment to the mortgagee, then
the statutory implied covenant in favour of
the mortgagee is negatived."

Clarke, J. A., Scott, C. J. concurring, said that
he withheld assent to the proposition that, in the absence
of an express declaration in the instrument negativing or
modifying the implied covenant, such covenant can be negatived
or modified so as to affect the mortgagee by an agreement to

which he is not a party or of which he has no notice.

33[1*917] 1l W.W.R. 945 (Alta. S.C.A.D.).

34[.1922] 2 W.W.R. 586 (Alta. S.C.A.D.) at 590.
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Again, in Welsh v. Pbpham,35 the Court held that a

registered transfer should be read as if the implied covenant

were expressed therein and signed by the transferee subject
to the right of rectification if the document as so construed
did not express the real agreement between the parties.

Although there have been other judicial statements
concerning negation of the implied covenant other than by
express declaration in the transfer,36 it appears settled
that it is possible to do so despite the provisions of
section 62(1). In effect, the common law position as to
implied covenants in transfers is maintained--therefore,
parol evidence is admissible to establish circumstances
surrounding the transfer, otherwise absolute in form, suf-
ficient to negate the implied covenant. It is clear, however,
that because the Act raises such a presumption of liability
on the part of the transferee, he has the onus of rebutting

such presumption cast upon him.37

t

E. The Relationship of the Parties

The effect of section 61 is to establish by impli-
€ation the relationship of mortgagor-mortgagee between the
mortgagee and the transferee with respect to the principal,
interest, annuity or rent charge secured by the mortgage.

In effect, the section gives the mortgagee two separate and

distinct sources to look to for payment of the moneys due

35119241 2 w.w.R. 1193 (Alta. S.C.A.D.).

SGSee, for example, the dicta of Tweedie, J. in
8anford v. Frizzle and Elliott [(1925] 2 W.W.R. 601 (Alta.
S.C.) at 604.

37

Pollock v. Shapera [1938] 1 W.W.R. :10 (Man. K.B.).
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on the mortgage: the original mortgagor—transfer@r under

his express covenant to pay contained in the mortgage and

the transferee under his implied covenant to pay contained in
section 61. As between transferor and transferee, the one
who should carry out the obligation to pay is the transferee,
he having impliedly covenanted, both at common law and by
virtue of the statute, to do so.

{i) Mortgagee and Transferee

As between the mortgagee and the transferee, the
relationship created by section 61 has been held not to be
a true contractual relationship in the ordinary sense. In

Pfeifle v. Bachinsky, Harvey, C. . stated:38

¥*Indeed it is difficult to see how a mere

statutory obligation on one party in favour

of another party, who is a complete stranger,

can be deemed to create a contract betweeen

them. Certainly it is not a contract in the
t ordinary sense.

« o « Certainly there was no consideration
given by the plaintiff to the defendant for-
the assumption of the obligation imposed by
the statute."”

It was held, however, in Trusts and Guarantee Co. Ltd. v.

39
McLeod and Buxton that where land subject to a mortgage is

transferred by a transfer which is not under seal, the
transferee's implied covenant with the mortgagee under
section 61 is a simple contract debt, even though the mort-
gage itself was under seal; and, therefore, the period of

38(3939) 2 W.Ww.R. 389 (Alta S.C.A.D.) at 392.

3%(1928) 23 A.L.R. 565 (Alta. S.C.A.D.).
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limitation applicable to an action thereon is six years.

Lunney, J. A. stated:40

® In Societe Belge D'Enterprises
Industrielles et Immobilieres v. Webster
and Mill 23 Alta. L. R. 129, the judgment
of Beck, J. A. reads:

"For the reasons which I have
briefly summarized, I am of

the opinion that a 'covenant'

in instruments made in pursuance
of our Land Titles Act--at all
events, if in fact not under
seal--must be taken to be a con-
tract of promise not under seal.'

The liability of the defendant William
Buxton herein is on the implied covenant con-
tained in the transfer; the transfer is a
document not under seal. The debt, therefore,
becomes a simple contract debt and comes with-
in the decision of the Court :in Societe. . . .

n
The liability of a transferee of mortgaged land

ander his implied covenant with the mortgagee persists even

after he has re-transferred it to another. In Trusts and

Guarantee Co. Ltd. v. Stephens, Walsh, J. stated:41

® In my opinion once the liability
imposed by sec.[61] has arisen the trans-
feree cannot by his own act put an end to
it. The mortgagee is thereby given a

right of action against him which persists
not only during his ownership of the land
but afterwards until his liability is ended
by some such thing as would have ended it
if his had been an express covenant to pay."

Section 62(4) provides that where a transfer is

4014. at 566-567.

4111919] 3 W.W.R. 410 (Alta S.C.) at 411l.
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executed by more parties than one, such implied covenants
arising by virtue of the Act shall be construed to be several
and not bind the parties jointly.  This provision has been in
effect since the inception of the section in 1906. In Trusts
and Guarantee Co. Ltd. v. §9§£,42 however, it was held that
where mortgaged land is transferred by one transfer to a '

number of transferees who each take a specified undivided

interest therein and there is no arrangement, agreement or
covenant negativing or restricting their liability to the

mortgagee under the covenant implied by section 61, their

liability is a joint liability and each of the transferees
is liable to the mortgagée for the whole .amount payable on
the mortgage. Walsh, J. stated:43

" There is but one covenant with the

mortgagee which arises by implication under
this section and that is that the transferee
will pay the princival and interest. Where
there are two or more transferees, the cove-
nant, of course, is that they will pay. It

" is a covenant which is restricted in extent
only by the amount of principal and interest:
secured by the mortgage. It is not that the
transferees will pay in proportion to their
interest in the land but that they. will pay
the principal money and interest. If, instead
of being left to the imagination, as it now
is, it was put in the transfer in express
terms, the covenant would read: 'We the
transferees hereby covenant, promise and agree
to and with the mortgagee that we will pay
the principal money and interest secured by
the said mortgage as and when the same respec-
tively fall due thereunder.' Under such a
covenant each of the transferees though taking
but an undivided interest in the land, would,
I think, make himself liable for all of the
principal money and interest. That is exactly
the covenant which the statute imposes on

42(1923) 21 A.L.R. 151 (Alta. S.C.A.D.).

4314. at 154.
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o

them. While thevy have several interests
in the land relatively to one another they
are united in ihterest relatively to the
plaintiffs. Their covenant with the
plaintiffs is a joint one and so each of
them is liable for the whole. In my opin-
ion each of the transferees is liable to
the plaintiffs for all of the principal
and interest regardless of their rights
and liabilities inter se."

While an action is brought against a transferee of
registered land subject to a mortgage and personal judgment
is sought against him under section 61 there should be an
express claim setting forth that such transferee is so
liable, as the defendant sought to be charged ought to be
distinctly informed as to how and by what authority he is
alleged to be personally liable. In Home Investment and
Savings Ass'n. v. Middleditch, Clarry,Aﬁ. stated:-44

. ® I venture to say that not one in ten

registered transfsrees knows that he is
personally liable to the mortgagee for
payment of the mortgage when he registers
his transfer, and T am of the opinion

that when personal judgment is claimed
against a transferee, under said statutory
covenant, such liability should be svecifi-
cally set forth in the statement of claim .
in order that he may know on what grounds
such liability arises.

In the case before me there is nothing
but the bold statement that defendant Rogers

4417914) 7 W.W.R. 1202 (Alta. S.C.) at 1203.
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is the registered owner, which I belleve
is insufficient."45

{ii) Transferor and Transferee

As between the transferor and the transferee,
section 61 merely declares the transferee's implied covenant
of indemnity which exists at common law. Payment by the
original mortgagor-transferor to the mortgagee is not a
condition precedent to the transferor's right of action on
the transferee's obligation to indemnify implied by the

46

section. Further, in an indemnity action against the

transferce, the transferor is entitled to any costs which he
might have to pay in connection with the action of the mort-

gagee against him, and for his own costs of that action as

between solicitor and client.47

The addition of paragragh 34 (17) of The Judicature

s

Act,48

by which the right of a mortgagee or vendor is

45Clarry, M. followed the earlier Saskatchewan case
of Colonial Investment and Loan Co. v. Foisie (1911) 19 W.L.R.
748. See also The Assinisoia Land Co. v. Acres and Stewart
and Acres (1916) 10 W.W.R. 355 (Sask. S.C.) where the state-
ment of claim sufficiently disclosed the nature and ground
of the relief claimed by the mortgagee against the transferee.

46Superior Builders Ltd. v. Scott and Shore [1937]
2 W.W.R. 274 (Zlan. C.A.). ‘

47

Pollock v. Shapera [1938] 1 W.W.R. 310 (Man. K.B.).

485, s.A. 1939, c.s85.
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restricted to the land to which the mortgage or agreement
for sale relates and by which the right of action on the
covenant for payment contained in any mortgage or agreement
for sale is abolished, does not deprive the transferor of
property subject to a mortgage of his right as against the
transferee to indemnity from the mortgage indebtedness under
the impliad covenant set out in section 61. In the case of
In Re Forster Estate, O'Connor, dJ. stated:4s

" I hold that this section does not
prevent an action on the implied covenant
for indemnity, for two reasons: (a) It is
not a covenant'for payment'; (b) I find
the object aimed at by the subsection is
to limit the unpaid mortgagee or vendor
to his security, and to prevent him from
recovering a deficiency judgment against
the mortgagor or purchaser. The subsection
was passed for the relief of mortgagors.
I interpret the section as confined to
matters which come within the said object:
Rex v. Mee Wah (1886) 3 B.C.R. 403, at 406.
Whether a mortgagor who is entitled to be

¥ indemnified by a purchaser against payment
of the mortgage and who has, as in this
case, paid part of the mortgage and secured’
the balance, should also be prevented from
recovering the amount of the mortgage is a
question with which the legislature has not
seen fit to deal. The mortgager)has the
right to indemnity both at common law and
by statute. It would require express words
to take away this right.”

Finally, the liability assumed under the covenant
implied by section 61 on the part of a transferee with the
transferor is sufficient, in itself, to make him a bona fide

purchaser for value and entitled to the protection thereof.50

%%11941] 3 w.W.R. 449 (Alta. S.C.) at 452.

50Sakaliuk v. Corry [1930] 1 W.W.R. 424 (Alta. S.C.),
per Walsh, J. at 426.
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(iii) Transferor and Mortgagee

The transferor-mortgagor is bound to pay the mort-
gage debt to the mortgagee by virtue of the express covenant
to pay contained in the mortgage. Since, by virtue of the
covenant implied by section 61, there is a direct personal
liability of the transferee to the mortgagee, the original
mortgagor becomes a surety for the transferee to the mort-
gagee and, therefore, is entitled to pay off the mortgage
money as soon as there is default without waiting until he
is sued or pressed for payment, and on paying it off is
entitled to require the mbrtgagee to transfer the mortgage
to a third party as a valid security.51 Any payments made
by the transferee to the mortgagee can be said to have been
made on behalf of the transferor and are sufficient to

prevent the limitation period from running.52

F. The Scope of Section 61

3

The transferee's implied covenant with the mort-
gagor-transferor, namely to indemnify and keep him harmless
not only against the principal sum and other moneys secured’
by the mortgage but also against liability under any of the
covenants contained therein, is broader in scope than his .
implied covenant with the mortgagee, which is to pay the
principal money, interest, annuity or rent charge secured
by the mortgage. In effect, the transferee is directly
liable to the transferor for whatever the transferor himself
is liable for under the mortgage. The question arises, how-
ever, as to the extent of the transferee's direct liability

€0 the mortgagee.

51Devenish v. Connacher (1930) 24 A.L.R. 535
(Alta. S.C.A.D.).

52Ross and Phillios v. Schmitz (1913j 5 W.W.R. 399
fSask. s.C.).
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In the early case of Trusts and Guarantee Co. Ltd.-

v; §925§3 it was held that where a mortgage provides that if
the mortgagor defaults in payment of insurance, taxes and
other charges and the mortgagee pays them they shall be
added to and become p of the principal secured by the
mortgage, such items o not form part of the principal
for which a subsequent transferee of the land is liable

under his implied covenant with the mortgagee.

In Sanford v. Frizzle and Elliott,54 Tweedie, J.
held that where a trustee under The Bulk Sales ‘Act takes

an assignment of a mortgage from the mortgagee made by the
vendor-transferor-mortgagor and makes pa&ments to the mort-
gagee out of the proceeds of the sale in bulk, he is entitled
to recover against the vendor-transferor-rortgagor and also
against the transferee of the mortgaged land, under his
statutory implied covenant with the mortgagee, the whole
amount due on the mortgage for principal and interest without

deduction for payments made to the mortgagee.

In Central Mortgage and Housing Corporation v.
Ward,55 Riley, J. held that a mortgagee was not entitled to

collect from the transferee the solicitor and client costs
incurred by the mortgagee for legal services, provided prior
to the commencement of foreclosure proceedings, in the col-
lection of arrears of monthly payments owing under the mort-

gage nor was he entitled to recover from the transferee,

3{1923) 21 A.L.R. 151 (Alta. S.C.A.D.).
34[1925] 2 w.Ww.R. 601 (Alta. S.C.).

35(1957-58) 23 W.W.R. 319 (Alta. S.C.).
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because of the failure to pay said costs, the solicitor and

client costs incurred in the subsequent foreclosure proceed-

ings.

Riley, J.

Dealing first with the position at common law,
56
stated:

® The early law in Alberta with respect

to the collection by a mortgagee from a
mortgagor of solicitors' costs incurred by
a mortgagee in collecting arrears of pay-
ments due and owing under a mortgage was
expressed by Beck, J. of the Trial Division
of the Supreme . Court of Alberta, in Can.
%Ege. Inv't. Co. v. Baird (1916) 10 W.W.R.

195, where, in an action for recoverv -
inter alia of solicitors' fees, for letters
gsent to the defendant mortgagors demanding
payment, Beck, J. said on p. 1198:

"I think fees are not collectable

except as charges included in the

taxable costs of proceedings pend-
ing or subsequently commenced.'

He further states on p. 1198:

"Generally speaking, items of
expenses reasonably incurred in
preserving the security or in
efforts to realize it are allowed
without any special covenant in
the mortgage, and, generally
speaking, a covenant will not
magnify the right.'

It was subsequent to this judgment that The

VYendors' and Mortgagees' Costs Exaction Act
was passed in this orovince."

That Act specifically prohibited such costs to be

exacted by a mortgagee from a mortgagor even when expressly

5614, at 325.
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provided for in the mortgage document. However,‘Riley, J.

held that/gggncgggs been validly exactable from the mortgagor,
the transferee would not be liable for them. He stated:57

¥ Even assuming that the charge 1is a

permitted one against the original mort-
gagor, I do not think it, or any claim
under the mortgage, except a claim for
possession, can be enforced against the
defendant purchasers with whom the mort-
gagee has no privity.

While under their agreement . for sale
the defendant purchasers are no doubt
liable to indemnify the mortgagors in
respect of any sum recovered from them,
they(the defendant purchasers) are not
directly liable to the mortgagee for any

- sum payable under the mortgage."

As to the effect of section 61, it was apparently
admitted by the mortgagee that the transferse was not liable
for such costs undsr the statutory implied covenant.58

k]

The Vendors' and Mortgagees' Costs Exaction Act
was repealed in 1965.59 In Central Mortgage and Housing
Corporation v. Conatv60 the mortgage contained a clause
which provided that the mortgagor would be liable for the

solicitor and client costs incurred by the mortgagee in

collection of arrears and foreclosure proceedings. Kirby, J.

2714. at 328.

*814. at 324.

595.a. 1965, c.o9s.

60/1966) 58 W.W.R. 119 (Alta. S.C.).
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held that the transferee was not liable to the mortgagee
for these costs. He stated that, in the absence of any
agreement between the mortgagee and transferee, the matter

must be determined in the light of section 61. After quot-

ing the section, he stated:61

@ It seems to me that the effect of this
section is to create: (1) An implied cove-
nant by a transferee to pay the principal
money, interest, annuity or rent secured by
the mortgage, in effect, establishing privity
of contract between the mortgagee and the
transferee as to these obligations [author's
italics]; (2) An implied covenant by a
transferece to indemnify the transferor from
and against the principal sum or other money
secured by the instrument, and from and
against the liability in respect of the cove-
nants contain=d in the mortgage, which does
not have the effect of establishing privity
of contract between the mortgagese and the
transferes with resmect to thase obligations
fauthor's italics].

The charge on the mortgaged premises for
legal ccsts, as betwe=n solicitoxr and client,
created by clause 14(b) is, in my view, such
a '"liability in respect of the covenants con-
tained in the mortgage.'

Therefore, in the absence of any privity
of contract between the mortgages and the
transferees in fact, or impli=cd by law, with
respect to rayment of these costs, the mort-
gagee is not entitled to pavment of such ‘
costs by a transferee who has purchased the
property subject to the mortgage.”

The Alberta Appellate Division,62 however, allowed

6l1a. at 123-124.

€2/1967) 59 W.W.R. 11.
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the appeal from Kirby, J.'s judgment. Xane, J. A, stated

in dissent:63

With respect, I agree with the learned
trial judge (1967) 58 WWR 119, that sec. 61
creates: (1) An implied covenant by the
respondent to pay the principal money and
interest secured by the mortgage, in effect,
established privity of contract between the
appellant and the respondent as to these
obligations; (2) An implied covenant by the
respondents to indemnify the Tagers, the
original mortgagers from whom the respondents
received transfer to the land, against the
principal sum and other moneys secured by

the mortgage and from and against liability
in respect to the covenants contained in

the mortgage, which implied covenant does
not have the effect of establishing privity
of contract between the appellant and the
respondents with respect to these okligations.

It may well be that if the present
action had been brought against the original
mortgagors and they had been the registered
owners, then under clause 14 of the mortgage,

. solicitor-and-client costs could have been
collected from the original mortgagors because
of the agreement to pay such costs: Fleck v.
Whitehead [1924] 3 WWR 470, 19 Sask. LR 64
(C.A.); Re Adelphi Hotel (Brighton) Ltd.; A
District Bank Ltd. v. Adelphi Hotel (Brighton)
Ltd.[1942] 1 WLR 955, 97 Soc T 489, (1953)
2 Aller 498. But this action is not such an -
action. .

What the respondents must pav to the
appellant under sec. 61 (1) is the principal
money and interest securad by the mortgage.
That in certain circumstances moneys paid
out by the appellant in respect of the mort-
gage become principal appears clear. But I
am not able to understand how solicitor-and-

1EeNt COSts walic e respondents have no
agreed to pay become principal [author's

314. at 12-13.
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italics]. There is no agreement between -
the appellant and the respondents that the
respondents will pay solicitor-and-client
costs. Sec. 61 does not operate to supply
such an agreement by implication."

Allen, J. A., for the majority, held; in effect,
that: (1) The mortgagee is entitled to such costs as against

the transferees; and (2) The mortgagee is entitled to a

- . 64
charge upon the lands to secure their payment. He stated:

*** It_seems to_me that I must therefore hold that in an action
gg_ainst the original mortgagor the mortgagee in this case would
have been entitled to add to the amount secured_by_the mort-
g_ag_e_,_f_axr ‘and_reasonable__ 1e'zal costs incurred by him__3s
Jbetween__ sohc1tor and cilert in exercising or enforcing or at:
temptmv to. enforce hl\ rights undar the mortgage and in_con-
mection with the ‘coliection_of the_mortgage arrears, and it. is
adrmtted that_the_solicitor-and-client charges invelved in this

matter were so incurred and are fair and rea..onable

However, this does _not dispose of the case. Here"igne_gues-
gion is not_whether the morigagee is entitied to his cosis as
between sohmtor and client as against_the mortgagor, bul but

Whether he is entitled to them as_against the defendants who
are the _transferces from the r“ort"a'*ol of _the mortgaged lands
md,‘ghxs brings us, initially, to_a_consideration.of_ the etfect_of
sec, 61 (1) of The Land Titles Act, RSA, 1933, ch. 170, which
reads as follows:

“61. (1) In every instrument transferring land for which
a certificate of title has been granted, subject to mortzage
or encumbrance, there shzll be implied the following cov-
enant by the transferee both wi h the transferor and the
mortgagee, that is to say: That the transferce will pay tha
principal money, interest, annuity or rent charge sccured
by the mortgage or encumbrance, after the rate and at the
time specified in the instrument creating it, and will in-
demnify and keep harmless the transferor from and against-
the principal sum or other moneys secured by the instru-
ment and from and against the liability in respect of any
of the covenants therein contained or under this Act implied
on the part of the transferor.”

6413, at 20-23

s



The learncd_trial_judge_considered . that_the_effect of _this
Section_swas_to_create: (1) .An_implied covenant by a trans-
feree_to pay the principal money,_interest,_annuity ot tent
charge secured bv the mortgage, in_efiect, establishing privity
of contract_between_the mortzagee._and _the_transferee. as_to
these_obligations; and _(2) An implied covenant _by___a.__t_ransfexjge
$o_indemnify the transferor from and against_the prir;qipg] sum
and_other_moneys_secured d by the_ instrument_and froin_ and
gga._x_nsi_; the_liability in respect of the covenants concerned in
me_mortvawe‘_,_m_c_h does _not _have_the_effect_of establishing
privity of_contract_between_the mortgagee and the transieree
with respect to these obligations.

He went on_to hold that the charge on the mortgaged prem-
fses for legal costs as_between_solicitor.and client created_by
clause 14_(e) of the mortgaze. was_a liability under _the cov-
enan;s_;;ptamad_m_the_mo;:twawe in_respect_of which no privity
of contract existed between the mortgagee and the 'nortcznc'or
ﬂth@th, mortgagee_ was_not entitled to payment_of_these
costs by the transferee who had acquired_title to_the property
subject to the mortzage,

Although_in his_judzment the learned trial judge does.not

deal specifically_with the alternative question, namely, “Is the -

plaintiff entitled to a charze upon_the lands_described_in_the
mortcrave for the said sum ci US 00 _once it is_paid by _the n‘ﬂm-

‘tha Wi ould Iso have a_n;s,}_g_ed thTsmuestlQn_m.me_mm;..

‘Y_think it is_obvious, from the authorities to which I have
veferred, that a_negative.answer. to the initial question does, not
;ﬁﬂ_lﬂﬁism&_f the matters in issue.

"~ I_am of the opinion that the cases_ crted -above_clearly estab-
Jdish:

(1) That_the_provision for_payment of_legal costs on a
golicitor-and-client basis_js valid and_binding_upon the_mort-
gagor;

(2) That while there_may be no privity_of contract existing
Letween the_mortgagee_andlthe_transizree which _would_enakle
the_mortgagee to recover solicitor-aniclient__costs_from_ike
g_ansfexee in_a porsonal action on the covenant, there.is nq
doubt ihat_the morleagee is entitled 1o add_them_to_the other
moneys_owing under _the mortgzce_ant that_they constitute a
charge upon the mortgaged land;

(3) ,That in foreclosure proceedings the mortgagee_wvould
he en! entxt]ed {o_recover t] these 2 costs from tha proceeds of sale;

30



(4) That the transferee would be required to pay these costs
es.a condition of redemption.

Tmu._ﬂ.m.aligmam.e_g,ugsmn_,shojibe answered_in the
affirmative,

owever, the_question_still remains as_to whether the mort-_
gagor. is. regmred to_pay_these sohcﬁ.or-and client costs as a.

aaaay_ment of p L pr mcxpal or_interest under the mortgage by virtue

of the_provisions_of_sec...19.of_The.Judicature. Act, RSA, 19:)3_.
ch, 164, which reads as follows:

“19. The Court has jurisdiction o grant and shall grant
xelief_from _the consequences of_nsi-payinent of prineipal
or interest by a mortgagor or purchsser in any case in | which

- the_mortgagor or purchaser, his he~_or_assign, pays ail_the
arrears ¢ due L.nder the mortcrarre or agreement for sale with

“(a) at any time before a ;udgment in :che premises is
recovered, or

“(b) within such time as by thke practxce of the Court
relief therein could be obtained.”

I think the use of the_words_*“Jawful costs.and charges” _[the
{ialicizing is_minal in_ihe section abore quoted. makes it clear

that_anything which mizht under the terms_of the mortgage

be.added to the charge on_the property constituted by the
mortgage requires_that_the _solicifor-and-ciient  costs, Much

may._be_added_to the amount charged on the land undor ciause
14_of the mortgage, m st beincluded in the amount to e paid
by _the transferee as a a_condition of_the grantinig of the relief
ggwded by sec. 19 ) of The Judicature Agt.

I might add that I see no reason why_the word “costs” may
not be interpreted to include “solicitor-and-ciient_costs” as well
gs_party-and-party costs. I_thini the word_“costs”_shouwld he
ML_’QI;e_tg_c}___ according_to_its_context. In XKrook_v. Yewchuk
and_Panas ( 962) 39 WIWR 13, [1362 1 SCR 535, reversing
£1961-62) 36 YWWIR 547, Jlartland, J., in commenting on_sec.
34 (17) of The -]udz‘catu,re Act, _said‘gt_g._l&

“It_gderogates_from the common-law rights_of a mort- .

gagee of land_and, consequently, I sce no_reason io read
into_it any intention beyond what is to be determined_by a
strict consideration_of_the words actually used.”

Applying_this_reasoning to the word “costs’_and giving effect
tn_its_ordinary _meaning, I do not think the solicitor-and-client
gosts are necessarily_excluded,_particuiarly when_the_mortzage
sued upon makes express provision_for them to_be payable.-

31
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J_have _indicated_that there is a_guestion still to be resolved
as to_the plaintifi’s Tight to_rc _rccover these costs in_a personal
action.against the transferee on the covenant for payment cons
dained_in_the mortzege. but as_this action dees not come within
ihat,categorsijg_iiJgausgessany;ﬁpx;rneLto”deal with_this_gugs-
tion on this appeal,

The_appeal should_therefore be allowed_and. both_the _initial _
- guestion_and_the alternative question_should _be_answered..in
Jhe affirmative, As I understand that this_is_in the nature of
- A “test case,” there will be no costs to_either party.

It is perhaps unclear, however, the majority's G J“*"

decision as to the exact effect of section 61 on the trans"

feree s llablllty to the mortgagee for the solicitor and

client costs. At one point, Allen, J. A. states:65

® (2) That while there may be no privity
of contract existing between the mortgagee
and the transferee which would enable the
mortgagee to recover solicitor-and-client -
costs from the transferee in a personal
action on the covenant, there is no doubt
that the mortgagee is entitled to add them
to the other moneys owing under the mort-
gage and that they constitute a charge upon
the mortgaged land. . . ."

And he states further:s6

I have indicated that there is a
question still to be resolved as to the
plaintiff's right to recover these costs

in a personal action against the trans-

feree on the covenant for payment contained
in the mortgage, but as this action does

not come within that category it is necessary
for me to deal with this question on this
appeal.

6574, at 22.

6614, at 23.
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In any event, the law in Alberta is settled that
the transferee is liable to the mortgagee for the payment
of solicitor and client costs incurred by the mortgagee in
collection of arrears and foreclosure proceedings--such costs
being treated as part of the principal sum secured by the
mortgage and thus within the scope of the section 61 covenant.

In the later Saskatchewan case of Central Mortgage

and Housing Corporation v. Johnson and Chalazan,67 the Court

of Appeal reached the same result. Culliton, C. J. S.

stated:68

® In Manufacturers' Life Insur. Co. V.

Independent Investment Co. Ltd. =2t al.
B.C.R. 5, (19392 4 D.L.R. 811, Manson, J.
of the British Columbia Surreme Court,
held that a mortgagee is entitled to tax
the costs of foreclosure against the mort-
gagor on a solicitor-and-client basis,
particularly where the mortgage itself so
provides. -

\n
>

The Alberta Appellate Division in CMHC
v. Conaty (1967) 539 W.W.R. 11, 61 D.L.R.
{2d) 97, was faced with the same problem
that is raised in this appeal, as the mort-
gage there considered contained a clause
identical to the clause in the mortgage in
this case, which I have alreadv quoted. Allen,
J. A.,in delivering the majority judgment of
the Court, after a careful review of the
relevant authorities, said at p. 20:

®It seems to me that I must there-
f£ore hold that in an action against
the original mortgagor the mortgagee
in this case would have been entitled
to add to the amount secured by the
mortgage, fair and reasonable legal

67[1917] 5 W.W.R. 163.

6814, at 167-168.



eosts incurred by him as between
solicitor and client in exercising
or enforcing or attempting to en-
force his rights under the mortgage
and in connection with the collec-
tion of the mortgage arrears, and
it is admitted that the solicitor-
and-client charges involved in this
matter were so incurred and are
fair and reasonable.'

Allen, J. A. then went on to hold that costs

on a solicitor-and-client basis could be

charged by the mortgagee not only against the
original mortgagor, but against his transferee
as well, a conclusion with which I respectfully -
agree.” -

III. ANALOGOUS PROVISIONS IN OTHER TORRENS JURISDICTIONS

A. Saskatchewan

The Lands Titles Act ss. 77(2) and 78 provide:69

77.(2) Except as provided in any other Act,
in every instrument transferring land for
which a certificate of title has been granted
subject to mortgage there shall be implied a
covenant by the transferee with the trans-
feror that the transferee will pay the princi-
pal money, interest, annuity or rent charge
secured by the mortgage at the rate and at
the time specified in the instrument creating
the same, and will indemnify and keep harm-
less the transferor from and against the
principal sum or other moneys secured by the
instrument and from and against the liability
in respect of any of the covenants therein
contained or under this Act implied on the
part of the transferor.

69Rr.5.5. 1965, c.115.
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78. (1) Every covenant and power, declared
to be implied in any instrument by virtue
of this Act, may be negatived or modified
by express declaration in the instrument.

(2) Every such implied covenant shall
have the same force and effect, and be
enforced in the same manner as if it had
been set out at length in the transfer or
other instrument.

{3) When a transfer or other instrument
in accordance with this Act is executed by
more parties than one, such covenants as
are by this Act to be implied in instruments
of a like nature shall be construed to be
several and not to bind the parties jointly."

Section 63, originally passed in 1906, as amended

in 190970 to include the transferee's implied covenant with

the transferor "and so long as such transferee shal

the registered owner with the mortgagee or encumbrance.™

In Montreal Trust Company v. Boggs anc. Beresfprd, \SEES
Je stated:71
% Section 63 of the Land Titles Act, as

originally passed, did not contain the words
"with the transferor and so long as such
transferee shall remain the registered owner
with the mortgagee or incumbrancer." These
words were added by sec. 5 of Ch. 20 of the
statutes of 1909. The object of adding these
words, in my opinion, was to give the mortgagee
the right to proceed against the purchaser
directly, and thus avoid the necessity of
getting an assignment of his right of indem-
nity from the mortgagor, who might be dead

or out of the country at the time the mort-
gagee desired to commence proceedings in
respect of the mortgage. The statute was not,-

70 .s. 1909, c.20, s.5.

71(1.915) 31 W.L.R. 914 at 916-917.
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in my opinion, in any way intended a
compel a transferee of mortgaged land
to pay off the mortgage where, apart
from the statute, equity would not
have compelled him to indemnify his
vendor. A mortgagee, in advancing
money upon a mortgage, looks for his
security to the mortgaged land and
the covenant of the mortgagor. The
statute was not intended to increase
that security, but, where the mort-
gagor has sold the mortgaged premises,
and the purchaser has assumed the
mortgage, or retained in his posses-
sion an amount of purchase money
equivalent thereto, he is now, by
statute, compelled to appropriate
that purchase money to the mortgage;
just as formerly he was compelled to
hand it over to the mortgagor if the
mortgagor was compelled to pay the
mortgagee. "

The section was re-enacted in 1917 without the
direct covenant with the mortgagee and has remained in

substantially its present form.

B. Manitoba

The Real Property Act, ss. 75 and 79 provide:72

"75. 1In every instrument transferring
land for which a certificate of title
has been issued subject to a mortgage
or encumbrance, there shall be implied,
unless otherwise expressed, the follow-
ing covenant by the transferee both
with the transferor and the mortgagee,
that is to say: That the transferee
will pay the principal money, interest,
annuity, or rent charge secured by the

72p . s.M. 1970, c. B-30.
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mortgage or encumbrance, at the rate
and at the time specified in the instru-
ment creating it, and will indemnify
and keep harmless the transferor frcm
and against the principal sum or other
moneys secured thereby, and from and
against liability in respect of any of
the covenants therein contained or,
under this Act, implied on the part of
the transferor.

79. (1) Every covenant and power,
declared to be implied in an instrument
under this Act, may be negatived or
modified by express declaration in the
instrument or by endorsement thereon.

(2} In any action for an alleged
breach of such a covenant, the covenant
shall be specified, and it shall be
alleged that.the party against whom the
action is brought did so covenant.

{3) Every implied covenant has ‘the
same force and effect, and may be en-
forced in the same manner, as if it had-
been set out at length in the instrument.

(4) Where a memorandum of transfer, or
other instrument, in accordance with this
Act, is executed by more parties than one,
the covenants implied therein shall be-
construed to be several and not to bind
the parties jointly."

The transferee's direct covenant with the mortgagee
was enacted in 1968.73

C. Federal

The Land Titles Act, section 69 provides:74

735,M. 1968, c.54, s.42.
74p s.c. 1970, c.L-4.
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"69. 1In every instrument transferring .
land, for which a certificate of title
has been granted, subject to mortgage
or encumbrance, there shall be implied
the covenant by the transferee, that the
transferee will pay the principal money,
interest, annuity or rent charge secured
by the mortgage or encumbrance, at the
rate and at the time specified in the
instrument creating the same, and will
indemnify and keep harmless the trans-
feror from and against the principal sum
or other moneys secured by the instru-
ment creating such mortgage or encumbrance,
and from and against the liability in
respect of any covenant therein contained
or under this Act implied, on the part
of the transferor." -

Although the section does not expressly state with
whom the covenant is implied in the first part, in the lat-
ter part it is stated that the transferee will "indemnify and
keep harmless the transferor" and presumably, therefore, is
restricted to the transferor.

)

D. New Zealand

The Land Transfer Act, section 96 provides:75

"96. (1) In every transfer of land subject

to a mortgage there shall be implied a
covenant on the part of the transferee

to and with the transferor to pay the
interest or other payments thereafter to
become due by virtue of that mortgage at
the time and in the manner herein speci-
fied for payment thereof, and to pay the
principal sum when and as the same becomes
due, and to keep harmless and indemnified

751952 (as amended by section 10 of the Land
Transfer Amendment Act, 1966).
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the transferor in respect of all such
payments, and in respect of all liability
on account "of the future" observance of
the covenants and conditions on the part
of the transferor in the mortgage express
or implied.

(2} Nothing in this section shall
render an executor or administrator or
trustee personally liable in respect
of the estate of a deceased person or in
respect of the property subject to a
trust, as the case may be, except to
the extent of the property under his
control as such executor or administrator
or trustee:

Provided that this subsection shall
not apply unless before the execution of
the transfer, or, in the case of a trans-
fer executed for the purpose of carrying
into effect a contract of sale and pur-
chase between the parties, before the
execution of the contract by the trans-
feror, the transferor receives from the
transferee or some person acting in his
behalf notice in writing of the capacity

v in which the transferee is acquiring the
land."

Subsection (2) is, in effect, a statement of the
common law rule that the transferor must have notice that
the transferee is taking as trustee only in order that the

implied covenant of indemnity is negatived.76

E. Australia

{i) Victoria

The Transfer of Land Act, 1958, subsection 46 (2)

76See Superior Builders Ltd. v. Scott and Shore

f1937] 2 wW.w.R. 274 (Man. C.A.).
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{ii)  New
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®46. (2) In every such transfer of land
which is subject to a mortgage or
annuity there shall be implied a cove-
nant with the transferor by the trans-
feree binding the latter to pay the
interest’. secured by the mortgage at
the rate and times and in the manner
specified in the mortgage, or to pay
the annuity at the times and in the
manner specified in the instrument of
charge, and in the case of land subject
to a mortgage to indemnify the trans-
feror against all liability in respect
of the principal sum secured by the
mortgage and any of the covenants
therein contained or by this Act
declared to be implied therein on

the part of the transferor.”

South Wales

The Real Property Act, sections 76 and 80 provide:77

"76. In every instrument transferring
an estate or interest in land under
the provisions of this Act, subject

to mortgage or encumbrance, there shall
be implied the following covenant by
the transferee, that is to say, that
such transferee will pay the interest,
or annuity, or rent-charge secured by
such mortgage or encumbrance after the.
rate and at the times specified in the
instrument creating the same, and will
indemnify and keep harmless the trans-
feror from and against the principal
sum secured by such instrument, and
from and against all liability in

771900 (as amended to 1956).



respect of any of the covenants therein.
contained, or by this Act implied on
the part of the transferor.

80. (1) Every covenant and power to be
implied in any instrument by virtue of
this Act may be negatived or modified
by express declaration in the instru-
ment or endorsed thereon.

(2) In any declaration in an action
for a supposed breach of any such cove-
nant, the covenant alleged to be broken
may be set forth, and it shall be lawful
to allege that the party against whom
such action is brought did so covenant
precisely in the same manner as if such
covenant had been expressed in-words in
such memorandum of transfer or other
instrument, any law or practice to the
contrary notwithstanding.

(3) Every such implied covenant shall
have the same force and effect, and be
enforced in the same manner as if it had
been set out at length in such instru--
ments. "

Baalman provides:78

"At common law the purchaser of an
equity of redemption cannot be sued under
the covenant to repay the principal sum,
because he was not a party to the cove-
nant. There is no privity of contract
between him and the mortgagee. The R.P.
Act does not alter that position. Section
76 implies a covenant in the instrument
which transfers the onerated land, but
it is a covenant with "the transferor,"”
who may or may not be the original mort-
gagor or encumbrancer. The covenant is
to indemnify and keep harmless "the trans-
feror." If the transferor was personally
liable as a party to the mortgage or
encumbrance he will be indemnified. If

78Baalman, J., The Torrens System in New South

Wales, Law Book Co. of Australasia Pty. Ltd., 1951 at 292.
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he was not personally liable, he will
not need to be indemnified, except
insofar as he may have become liable
under the indemnity which he had
impliedly given pursuant to s.76, when
he became a transferee."”

(iii) Queensland

The Real Property Act, section 68 provides:7g

"88. In every instrument transferring

an estate or interest in land under the
provisions of this Act subject to a bill
of mortgage or a bill of encumbrance
there shall be implied the following
covenant by the transferee of such estate
or interest that is to say

That he will pay the interest or
annuity secured by such bill of mortgage
or bill of encumbrance after the note and
at the times therein mentioned and will
indemnify and keep harmless the transferor
from and against the principal sum secured
by such bill of mortgage or bill of encum-
brance and from and against all liability
in respect of any of the covenants therein
containad or by this Act declared to be
implied on the part of the transferor.

Section 76 provides:

¥76. Every covenant and power to be
implied in any instrument by virtue of
this Act may be negatived or modified
by express declaration contained in the
instrument or endorsed thesreon."”

791861 (as amended to 1963).
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IV. GENERAL CONSIDERATIONS

This section of the memorandum will attempt to
briefly highlight those areas deserving of consideration.

It has been shown that the purpose of section 61
is two-fold. The transferee's implied covenant of indemnity
with the transferor is merely declaratory of the position at
common law. The transferee's implied covenant with the
mortgagee serves the purpose of removing the procedural dif-
ficulty that confronted the mortgagee at common law, namely
that of requiring an assignment of the transferor's rights
before being able to sue the transferee for payment of the

amount due under the mortgage.

A. Repeal or Rentention of Section 61

. There would, of course, be no basis for the repeal
of the transferee's statutory implied covenant of indemnity
since it is merely declaratory of the common law. As to the
transferee's statutory implied covenant with the mortgagee,
it has been shown that it does not increase the security of
the mortgage but, rather, merely removes the existing common
lav procedural difficulty. The case law indicates that the
covenant can be negatived, as at common law, by evidence of
circumstances which would render it inequitable to be

enforced.

B. The Effect of Section 61

Section 61 gives the mortgagee two separate
sources to look to for payment. Further, once a transferee

becomes directly liable to the mortgagee by virtue of the
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statutory implied covenant, he remains so even after he has
re-transferred the property to another thereby giving the
mortgagee even further sources to look to. Mention snould
be made at this point of the former Saskatchewan provision
limiting the transferee's direct liability to the mortgagee
only so long as he remained registered owner of the property.
It is submitted-that there appears to be no reason why a
transferee's liability should be so limited at the expense
of the mortgagee.

It should also be pointed out that today a mort-
gage document may provide that the mortgagor cannot sell
the property without the mortgagor's consent and upon the
sale, the whole amount of the balance of the mortgage accel-
erates and becomes immediately due and owing. The mortgagee
will then require the transferee to enter into an assumption
of mortgage agreement. The result is that section 61 becomes
inapplicable since the transferee then becomes directly
liable to the mortgagee as an original mortgagor.

C. The Scope of Section 61

It has been shown that the transferee is directly
liable to the mortgagee for the payment of solicitor and
client costs incurred by the mortgagee in collection of
arrears and foreclosure proceedings--such costs being
treated as part of the principal sum secured by the mortgage
and thus within the scope of the transferee's implied cove-
nant. This, in effect, renders the scope of the transferee's
direct liability to the mortgagee very broad. If the scope
of such liability is subseguently determined to require
statutory restrictions, the section could be re-worded to
limit the transferee's liability to, for example, the
principal money (the scope of which could be expressly

defined), interest, insurance and taxes. It is perhaps
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guestionable, however, whether or not such liability should
be limited if any additional charges could be recovered
against the original mortgagor who, in turn, could third-
party the transferee for indemnification thereby creating
the circuity of procedure the section sought to remove.
Perhaps a statutory prohibition of the exaction of certain
costs altogethgr is required as was found in former The Vendors'

and Mortgagees' Costs Exaction Act.

D. Negation of the Implied Covenant

It has been shown that despite the apparently
clear provisions of section 62 (1) it is possible to negate
the transferee's implied covenant with thé transferor (and
therefore with the mortgagee) otherwise than by express
declaration in the transfer. ¢ the two competing policies,
namely the protection of the transferee by maintenance of-
the comnon law position as to negation versus protection of
the mortgagee through the requirement of exprsss notice of
negation in the transfer, it is clear that the courts have,

quite properlv it is submitted, favoured the former.

V. CONCLUSION

It is the author's opinion that section 61, in
as shown by case iaw,

view of its effect and application,/should be retained in
principle with respect to the transferee's implied covenant
with both the transferor and the mortgagee. As to the
scope of the transferee's direct liability to the mortgagee,
however, it is submitted that the section be re-worded or
& new enactment passed so as to limit it to the payment of
the principal, interest;,; insurance and taxes thereby removing

tlie effect of CMHC v. Conaty, supra.
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In closing, it is perhaps appropriate to refer
back to the words of Clarry, M. in Home Investment and

Savings Ass'n. v. Middleditch:80

I venture to say that not one in ten
registered transferees knows that he
is personally liable to the mortgagee
for payment of the mortgage when he
registers his transfer. . . .

Although his statement is perhaps not so accurate
today, it still bears relevance especially in light of the
present scope of the transferee's liability. Public aware-

ness of such liability is to be encouraged.

0(1914) 7 W.W.R. 1202 (Alta. S.C.) at 1203.
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VI. APPENDIX
In light of the large number of reported cases

dealing with section 61, I have attached the relevant
extracts therefrom in chronological order for each province.
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APPENWDIX A

ALBERTA CASES

Glenn v. Scott (18%8) 2 Terr. L.R. 33¢

Transferee's implied covenant to indemnify trans-
feror-mor or under section 69 of The Territories Real Property
Act is a/i?ii\ in action assignable to the mortgagee so as to
create thg/g{fvity required to allow the mortgagea to sue the
transferee directly on the covenant.

Short v. Graham (1908) 7 W.L.R. 787 (Alta. S.C.).

The common law position and the effect of section
61 (per Stuart, J. at 789-7920).

. PPThis section is new, and was not contained in
the Dominion Act of 1894. 1In proceeding to construe it and
to apply it to the facts of the case submitted, we should, I
think, look first at the common law applicable to the cir-
cumstances as it existed prior to the enactment. Where
property was sold subject to mortgage, the purchaser was
held in equity to indemnifv the vendor against his personal
liability to the mortgagee under the covenant to pay con-
tained in the mortgage [the doctrine of Waring v. Ward
{1802) 32 E.R. 136]. The only way by which the mortgagee
could avail himself of his equitable obligation was by
obtaining an assignment of his rights by the vendor to

himself, and then, having obtained this, he could sue the
purchaser for personal judgment: Maloney v. Campbell 28
S.C.R. 228; . . . it would simplify the remedy for the
recovery of the mortgage money, giving a direct right of

suit between the party to receive and the prbper. party to
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pPay, and would create the privity which alone was wanting
to make such a suit maintainable.

This being the state of the law before the passing
of the section of the Act in question, it was evident that,
unless the mortgagee was fortunate enough to be able to
obtain such an assignment of the vendor's equitable right
of indemnity, he could not sue the purchaser for the money
due on the mortgage. The vendor might be unwilling or he
might be dead or undiscoverable. 1In such case the mortgagee
could do nothing against the purchaser except take the land
itself. 1In my opinion, the section in question was passed
to relieve the mortgagee from this difficﬁlty, and, as said
by Maclennan, J. A. [in Malonev v. Campbell in the Court
below, 24 A.R. 224], to "give a direct right of suit between
the party to receive and the proper party to pay,"” and to

®create the privity which alone was wanting to make such a
suit maintainable," this being done by the mere operation
,qf the statute, instead of, as formerly, by means of the
vendor's assignment of his right.”

The applicability of the section where the title
transferred as security for an advance only and not for
purposes of purchase and sale even though transfer absolute
in form (per Stuart, J. at 790):

"It is to be observed that the covenant is declared
to be implied" in every instrument transferring land" etc.
Now, whatever else a certificate of title may be, it is cer-
tainly not "an instrument transferring land." I cannot,
therefore, see the point in the contention of the plaintiff's
gounsel that we cannot go behind the certificate of title,
because we must go behind the it to reach the instrument in
whicn the covenant is to be implied. The certificate of
title merely expresses and certifies that a certain legal
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result has followed from the execution and registfation of

the transfer, namely, that the legal estate in the property
has passed to the transferee. . . . I am of the opinion,
therefore, that evidence would have been admissible upon a
trial to show that the transfer was given by way of security
only. It is admitted that such is the fact, and, indeed,
that, although it was intended as a security, it never really
acquired even that character, because no money was ever in
.fact advanced. The question therefore is: Did the instru-
ment ever transfer any interest in the land at all? In my
opinion, it did not. The whole beneficial interest in the
land, or at least in the equity which McDonald purported to
transfer, always remained in McDonald himself, and never
passed to the defendants at all. 1In suchra case could
McDonald, before the statute, have called upon the defendants
te pay the mortgage moneys and brought suit to force them to
do so, and could he have assigned his right to a mortgagee?
Of course he could not have done so. And it was not contended
Qr suggested on the argument that McDonald could have himself
taken advantage of the statute while the legal title stood in
the name of the defendants, and have compelled them to pay
the plaintiff his money. Yet the statute says that the
covenant is to be implied in the vendor's favour as well

as in favour of the mortgagee. This in itself is sufficient
o show that it is impossible to apply the statute in every
case in which it is literally applicable. In my view of the "
case, I doubt very much whether the transfer should be con-
sidered as an instrument transferring land, within the
meaning of the statute at all, because, as a matter of fact,
it did not transfer any interest in the land whatever, but
only the bare legal estate. It is perhaps not necessary for
me to decide what would have been the position had an advance-
f¥eally been made by the defendants upon the security of the
transfer so as to give them for the time being a real
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beneficial interest, but I venture also to doubt very much

whether, even in such a case, the statute could be held to
apply. It seems to me that the purpose of the statute is
very plain. It is clearly intended to remedy that difficulty
of procedure in which a mortgagee formerly found himself, and
which I have already pointed out.

I am very strongly of the opinion that the appli-
cation of the statute should, therefore, be restricted
entirely to the case where there has been a real purchase by
the transferee and a complete parting with all his interest
on the part of the transferor, and that whenever it is impos-
sible for the vendor, the transferor, to take advantage of
the covenant declared to be in his favour,uthat is, wherever
he would have had, kefore the statute, no right against the
purchaser capable of assignment to the mortgagee, which is
admittedly the case here, then the covenant should not be
implied in favour of the mortgagee either. I am speaking
now, of course, without regard to the possible exception in
the case of an express agreement by the vendor to waive his
right of indemnity. The law formerly was that the purchaser,
taking finally the whole interest in property subject to an
encumbrance, was bound to pay off that encumbrance and could
be sued by the vendor and made to pay the money, not to the
vendor himself but to the mortgagee; and I think the statute
was merely intended to make that obligation enforceable by
the mortgagee directly against the purchaser, without any
circuity of procedure. The statute was surely intended
merely to be beneficial, to aid in the enforcement of just
rights, and not to work such an injustice as would certainly

be involved in applying it to the circumstances of this case. "
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Home Investment & Savinas Ass'n. v. Middleditch et -al (1914)
l W.W-R. 1202 (Alta. S-Co)c .

Where an action is brought against a transferee of
registered land subject to a mortgage and personal judgment
is sought against him under section 61 there should be an
express claim setting forth that such transferee is so
liable, as the defendant sought to be charged ought to be
distinctly informed as to how and by what authority he is
alleged to be held personally liable. The Saskatchewan case
of Colonial Investaent & Loan Co. v. Foisie 1 W.W.R. 397
followed. Per Clarry, M. at 1203:

"I venture to say that not one in ten
registered transferees knows that he
is personnaly liakle to the mortgagee
for payment of the mortgage when he
registers his transfer, and I am of
the opinion that when personal judg-
ment is claimed against a transferee,
under said statutory covenant, such
liability should be specifically set
forth in the statement of claim in
order that he may know on what grounds
such liability arises. :

In the case before me there is
nothing but the bold statement that
defendant RPogers is the registered
owner, wihich I kelieve is sufficient.”

Evans, Johnstone & laismith v. Ashcroft & The British
Canadian Trust Co. (1215) 8 #.W.R. 899 (Alta. S.C.).

When the transferee of mortgaged property takes
the property as a mere trustee, he cannot be held to cove-
nant impliedly with the nortgagee that he will pay the
principal money and interest secured by the mortgage, not-
withstanding section 61. 3hort v. Graham (1908) 7 W.L.R.
(alta 5.C.) referred to with approval. Per McCarthy, J. at 901:
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"There is no doubt on the facts
of this case that it was not intended
that The British Canadian Trust Co.
should take any beneficial interest in
the lands. The Company is not in any
sense a purchaser of the lands but is a
trustee for the purpose of carrving out
the trusts set out in the declaration.
Undoubtedly the transfer to the Company
was given for the reason that under the
system of land titles in force in this
province the only way by which the
trustee could becom= possessed of the
legal estate was by transfer under The
Land Titles Act. Unless[section 61]
by plain and unecuivocal terms_requires
that the Trust Co. be held liable to
pay the mortgage moneys, the Company
should not, in reason and justice, be
required to pay. One can hardly con-
ceive of a stronger case for holding
that the action does not apply, than
the present one, and I cannot think
that it was ever intended by the Legis-
lature that where a person takes a
transfer of land subject to a mortgage,
under such circumstances that the trans-
feree takes no beneficial interest in
the land, and under an arrangament
which clearly indicates that the trans-
feror has no right to compel the payment
of the mortgage roneys by the tramnsferee,
the transferee is bound to pay off the
mortgage. To my mind the section does
no more than to make it possible for a
mortgagee, without circuity of action,
to compel the pavment of the mortgace
moneys by the transferee when a transfer
of the lands has keen made under circum-
stances under which the transferee is
required to indemnify the mortgagor.”

West Lumber Co. Ltd. v. Murrin and Gray (1916)

11 A.L.R.

173 (Alta. S.C.A.D.).

The legislative history and effect of section

61 per Stuart, J. at 180-182:



ln The Land Titles Act of 1894, sec. 32 of the prcsmt Act

_appeared as sec. 65, From 1894 to_1906, when the. present

© Act was passed_by the provincial legislature,_the section read
"“as_folloyws: .

-“In every instrument transferring_lund for which a_certi-
ﬁc1te of title has been granted sub_]ect to mortgage or_encuin-

mmgm_klmll be unpmu the_ xollomng covcmnt b\ the
transferec: :

a;,,.tl.ﬁ,,pnmcxpal mnngy
intgrest, annuity or rent charge s gc_u_c.glb;_.thﬂ_mort ageor.en-

 epmbrance after the rate and at the time specified in the instrn:

ment creating the same and will indemnify and keep harmless
the_transferrer from and against the principal sum or othcr
moneys_secured by such_instrument and_from and against the

Enblht_\g in respect of any of the covenants therein « cont'\med _or
implicd on the part of the transferrer.”

'Thié enactment was obviously - merely_declaratory. The
rule of equity had always been_such in the case of a_grant of
mnd_ggb;g_c_t_m_;m encumbrance.. Unless a contrary intention

ap_pga[ ed_the crantee_was_ bmmd _to_indemnify_the_grantor
against_his lability, under his_covenant, to: the morteagee.

" This right in_the wr’mtoi- _to force the grantee to pay.) the mort-

cgn 1d I;e m’xde even, bcfore he had <uf"cfed d'uu*mc bv bcmfr
himself obhgrcd to_pay. Malonc.\v A Camhbcl[ 28 S.CR.
228. But_any such _assignment_was of course subject_to_all

equities_existing_or_arising as between the grantor and_ the
grantee prior to notice of the assignment. __1_1181"2__\:\115 qothmb
in_the statutes of 1894 which impaired these very just prin-

gleg of Jaw.

But thc legislature of Alherta in 1906 when in_its first ses-
sion it proceeded to pass a Land Titles Act ventured to attempt
an _improvement upon the section above quoted. After the
words “there shall be implied_the following covenant by_the

" transferee” therc were mcertﬂd the words “both with the trans-

ferrer qud_the uorigages.” )

What_was ventured upon_ was, thererore, the. creatxon n_by

- statute of a privitv of contract between partics _}\_llgf_hgd_gther-

wise no privity with each other at all, who had not, indeed,
any_dealings with _eachi_other_at all of any kind. }ore.than

of security, in the shape of_the_covenunt_of the transferce,
which he had not relied upnn at all when advancing the money
and which was then not even in existence.

- this, the statute created.in favour.of _the_mortgagee a species

Under the law_as it stood before the amendment, the trans-
feree, the purchaser_of the land. could relv upon any agree-

- existing as hetween himself and the transferrecr

54
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af,_the_mortgagee should secure an assignment of the 1e_trans-

ferrer’s rights and attempt to enforce them. In my opinion
» any statute which appears to_alter this gc_;n_n_nu;)__. wright—
really an equitable right, but I speak of common law as opposed,
to statute law,—ought to be very carefully and exactly con-
strued. 1 do not mean that the Court should, on account of
its view of the injustice or bad policy of a statute which
changes the common law, attempt to whittle down its plain
meaning and so_gverride the expressed will of the legislature.
But certainly before allowing a purchaser to be deprived of the
gghts which the ordinary law gives him, the Court ought to
be_satisfied that the words of the statute do really and ineyj-
,ta.b];;jgm_i_v;c;_h_im_ of_those_rights. Though it may seem that
‘it_was the intention_to do so, yet, if the words of the statute,
taken_in their ordinary meaning without straining either one
wayor the other, do not effect that result then cle’lrlx_the rights
of .the putchaser should stand as before,

© Forpyself ! doubt very much if the lcghh_ginjc intended to

create a new absolute right in the mortgagee which could not
be affected in any way at all by anv_agreement or contrary
evident intention as between the parties to the sale and trans:

* {er.of the land.

Where there is an agreement, even though not in
writing, between the transferor and the transferee of
mortgaged property that the transferor is not to call upon
the purchaser to indemnify him against payment of the mort-.
gage money, the covenant implied by [section 61] between
the mortgagor-transferor and transferee is rebutted. As
a result, the mortgagee's right of direct suit against
the transferee is lost since it depends on the existence

of the transferee's covenant with the transferor.
Per Ives, J. at 174:

N

Sec. 52 of The Land T1tles Act dct _establishes by implication
the reht\on\hlg of mortgavor aud nd _mertgagee befween the

mortgagee and the lmrclm:er of mortgaged lands. As the re-
htlonshxp is but an implicd ope it may be reoutteu by evidence
§=at one of the termis of Lhe purchaac was that the lxabxht),

Presumed by virtue of the statute, w ould not be assumed by

the purchaser.  Where, ther_e_u_vrc. the ag 'Wrcement between_the
mortgagor vendor and hl§ purch—'{sér-\; as such that the_mndOr

“ gould not_call upon 1 his purchaser to_indemnify. him .against
Jpayment of the mortgage money, it would seem clc'u;_that thc
pgp__ed rcl_jg_omhxp under, sec. 52 between mortgagor and Qur- .
chaser_was_rebutted.




Per Beck, J“' (who d:.ssenten on the facts)at 189- 190.

In mg opinion the fmmers of The Land Titles Act intended
to do nothing more than to declare, with regard to the relation-

ip.between a purchaser_ of mortgaged. property_and his veq:
dor. the then existing law, aw, namely, that_in_such.cases there.
was_an _implied covenant of indemnity, (Mr_Justice_Stuagt.
seems to have been of this s.opinion in Short . Graham, 7 \W.1..
R, 7§7 ) ;. that inasmuch as it was implied it might he_rebutted:
and _that_in_addition to this, in_order to avoid_a cijgyit;;_qi
action, they enacted what was not then_the law, that the mort-
gagee might look to the purchaser directly; still leaving how-
eyer_the mortgagee dependent_for_his rieht of direct remedy

R~ A S

o&_:t_be existence of the implied covenant from the purchaser
tgtbg g]ggﬁuacog

In. my_opinion sec. 131, wh \\hxch provides that-an mq___g@_’
govenant may be negatived or modified by _express declarati tion
w_tlzz_mmﬂmc,zt does_not exclude the admission of other
gvidence to rchut the 1mp11c19txo_11 or_to show that it does pot
arise. o S :

I&ag_ng;,ggﬁlixl__gm expressing the opinion_that the whole
" provision, both that declaring an _implied covenant in_favour
a.f_the_transferrer as well as that .in_favour of the r mortgagee
is-ill-adyised legislation. It _would have been much better to
“have left the matter_to be_ settled in_each case according to
the principles of equity. Hew,_for instance, is the statutory
Jmplied covenant to be 1dagted to_.a _case of a purchaser of a
portion of the land? Is he liable at all? _Is he liable for a
Jportion of the mortgaged moneys? If so, is the portion to be
based upon_the proportion of quantity or value_of the Jpropor- _
tion purchased? Again our statute_makes the implied coven-

ant applicable to the case not only of a _mortgage but of an en-

cumbrgn;g, but an encumbrance und er the Act is a special form

. of security which does not ordinarily contain any covenant for

“avment and therefore there is no personal liabilitv on the nart
of the encumbrancer; why v_should the purchaser become per-
sonally liable where his vendor was not so liable? The Soutp-
. Aus mﬂmg Actan gl thc ba""xtchcwan Act conﬁnea the labjliry
,imder the implied covenant to the period ‘during_which _the
pgrchqser is_the registered’ owner; does_this mean_that_the
rchaser ,mx_m.lmllmc;QL&ILh;thht);)mtﬁur_bv trans-
ign;;gg the land or that he is liable only for such_sums_as_
mature during _his mynerthlp: The_statutory provision has
created innumerable difficult ties; the application of the equitahle.
principles to the facts of any particular_case were compara..
tively easy as applicable_Dbetween the_vendor _and_purchascr,
& simpler method of avoiding circuity of action so as to_enabhle
the mortgagee to look to the purchaser directly in a proper

1

case might have been intended. The whole section. jn_ipyv

humble opinion, ought to he repenled at_the_first opportunity.

Such a provision was net thought proper in the English_Lajud
- Trgnsfer Acts 1875 and 1897. Hogg's Qsenership_and En-
.ewmbrance of Reaistered Land, p. 177.




Per Stuart, J.:

A mortgagee is not given the right
by sections [61 and 62] to enforce the
covenant implied by section 61 against
a transferee unless the transfer is
signed by the transferee and is either
under seal or with a consideration moving
from the mortgagee sufficient to give the
agreement a binding force and effect, and
even then the agreement will operate in
the same way to no greater extent than if

. it had been set forth at length in the
transfer.

At 182-187:

"For myself I doubt very much if the
legislature intended to create a new
absolute right in the moritgagee which
could not be affected in anyway at all
by an agreement or contrarv evident
intention as between the parties to
the sale and transfer of land.

v - Dut hefore we come to that point, let us_examine the words
of the section. First._the word “‘covenant”_no_doubt must
be taken in_its general_mcaning_of “agrcement” (sce Stroud
Inud_Dict, vol 1, p_429) because the form of transfer pro-
vided by the Act does not mention_the necessity of a seal and

- only refers to the transfer as being “signed” but not _being
“sealed,” Again though there is no mention of a seal in the

form prescribed for a mortgage the word “covenant” appears
J4n_the form. -

) In the next place it is to Le observed that the forin of irans-
fer given is not framed as a_deed or agrecwent infer partes.
No doubt, as the transferee is_mentioned_in_the document apd -
takes under it he may he_treated _as_a_party_to_it although

he js not required to sign it. Butat any rate there is nothing

“in_the form to snggest 3 mortgagee as being a_party to.it.  As
a matter of fact he is nover a party, in the vrdinary case at

feast, and in thc present instance was not a Dartv to the trans-
‘fer. Nor is he in anv way referred to therein. Nevertheless
the statute says that_in the_transfer_there shall be implied a
govenant by the transferee, who does not_sign it, ‘with the
mortgagee, who neither signs it nor, at least in this present
case, is mentioned in it.




-

Now, in the case of an ordinary_contract, deed, or agree-
ment, if a partvy to it, even though he siens it, expressly
covenants or agrees with a_person _not_a_party to_it that he
will do a certain thing the latter person cannct sue upon the
covenant or agreement. In Anson on C ontracts, 13th ed., p.
267, it is said: “A party cannot acquire rights under a contract
.to which he is not a party.” And Leake, 6th ed., p. 296, says:
- ntract can create no right or liability in a_person who is
fot a party to it.” .

But it may no doubt be answered, and I think it is, perhaps,
guite a valid_answer, that the effect of the section_is_to make
the mortgagee a party by implication. He becomes. impliedly
mentioned_as one_of the persons with_whom_the transfegee
impliedly ‘agrees that he_will pay the money._- And_while_the
transferee_does not sign the transfer, I suppose_it_might_be

‘said, (although as_to this one naturally has_more_hesitation)
that the effect of the statute is that he has impliedly. signed

Coeqm—

=

is here, however, that we are broucht to the words of sec. 131
which reads as follows:

“Exery covenant and power_declared to he implied_in_any

©

nstrument by _virtue of this Act may be negatived or inodified
by express declaration in the instrument; and. in_any action for
a supposed hreach_of any such_covenant the covenant all eged to
b:.hmken.ma;;be.saLiQr;h_audjt_shall_stmAqul_tQallege_that
the party against whom the action_is brought did so_covenant,
preciscly in the same manner as_if_the covenant had heen_ex-
pressed in words in the transier or other instoiument, any law or
practice to the contrary notwithstanding; and_cvery_such_im-
plied covenant shall have the same force and_effect_and _be
enforced in the same manner as if 1t had been sct out ut length
in_the trousfer or other tustrinent; and when any_transfer
or other instrument in accordance_with_this _Act is executed
by more parties than one_such_covenants as are by this Act
to be implied in instruments of a like nature shall he construed
to be several and not to bind the parties jointly.”

I leave aside the first clause at present because it affects
a question to be referred to hereafter. Now, it seems to
ane to be clear ¢l that the succeeding words cannot be_given any_
greater effect than_this, tiz; the_transfer Js.to_be_treated in
& Court of law exactly as if it had contained the words “qu
I_(the transierce) agree and c_‘_\_'gx_mgg’\_\:i_t_ngge__j_ghp_Smi._tj_l_..
who is a_mortgagee of the property_hereby transferred, that
I will pay_him the morteace moneys.”  \Whether, indeed_ir
1is_proper to go so far may he doubtful hecause if such words

it: There is here of course a great deal of implication. It _
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mm_asnm_umnnsfcr it would_not_be_possible_to varv
their effect by oral testlmom,' except_in case of fraud or mis-

oints in_this case, which_how-
ever_I think unnccessary to decide, is_just exactly whether

the implied covenant can be negatived by evidence of that it king.

BnLat_am' rate I see nothing in sec. 131 which carries the
matter further than would be the case if _the wor X5

suggested were réally in the transfer.

- It must be remembered that the form of transfer does nut
permit of its being drawn as a deed inter partes so that John
Smith could be called “the said party of the third part.” True
the form does provide for 2 memorandum of the encumbrances
to ivhich the estate of the registered owner, the transferrer.
ts subject and in this way the mortg gagee ought to be mentioned
at least by reference though generally as in the present in-
stance, he is not. ' : -

-

«

- We see here again an e\ample ot the_difficulties me\xtd!g v o
arising when an n_attemipt is_made to ingraft upon a new stat-.

utory system of titles and conveyancing the rules which grew

" up under the common law sy stem.. We have a_covenant by

6"

a person xho does not sign the documen i favour of a person
who is not a party to it. .

1.do not think the Court is entitled to say that the real meap-

__=g::md offect of the_sections is that the transieree is bound

in law _to pav the mortgagee and that the latter may }n\e an
“action. of Jebt against him, The legislature did not adopt that
simple course. If_jt had, it is certain, that the. well l\nown

phrase “unless a contrary intention .appears” would have been

imsm

ment is created ewdentlv it < seems. to me, with the mtentxon
that it should be subject to the same rules oz law as any other
stipulation or agreement. The statute does not say that the
implied covenant shall be absolutcl} _binding at law no matter
whether_it_is under seal or not_and_no_ nntter_\xhcther there
ts_consideration for it or not. Sec. 131 merelv savs that it
“shall have the same_force and effect and be enforced in the
same manner as if it had been set out at length in the transfer
or other instrument.”  It_seems to_me_that this clearly mecans
@Lt Is not to have any greater force and effect than it would
have if it were set out at length in the transfer. It isto ha\'
gxactly the same force and effect an(l a Urmter _effect _or a
greater binding force is not the same eftgct or the » same I‘demfr
J_o_r‘gg. For this reason I am unable to conclude that the, \vord
“covenant” in sec. 32 is. 1o be_read as “binding cov enant’’_be-
gause_that would be giving the cov enant certainly in instances
a greater force and effect than it would have e if it h'ld been set

-out_at length in the transfer.
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The_proper_enquiry_therefore is, what_remedy_would the
nortgag -¢ had if the so-called implied covenant had been

1gth in the transfer and there had been no such

provision in sec. 52 at all> \Whatever_remedy he would have
had in such a case I think secs. 52 and 131 will give him but

‘elearly T think thev will give him no more.
Jf 2 mortgagee had attempted to proceed upon_the.strength
.of such words actually written in the_transfer in my opinign
he could_not have succeeded.  There_was no consideration
‘moving from_the wortgagee for any_such_agreement, The
Agreement_was not under seal. i recourse is_again had here
Lo the words “implied _covenant” so as_to suggest that a_sgal
ds implicdly there then [ think that is eoing too far. ‘The form
plainly_and _with the evident purpose of simiplicity_omits_al]
feference to g seal and I cannot bring mvself to_think_that
the “implication” is_so pregnant a_one. The extent of the

implication is exactly set forth in_sec. 131 and_we. are_not
entitled in_ruy opinion. to add.ta it. ‘

But again, the transfer 1s_not_signed by the transferse.
Could the morteasee come into_Court and sue the transferee
upon a document which had not passed between_them_and one
which_the transferee had never sienecd? In my opiﬁiou,hg
gould not, and the statute_gives the transfer_no, greater_force
areffect. v

It is true that where a granteg accepts a deed and enters
into possession he agrees to do what it is stipulated in the deed
tie should do, although he did not sign the deed, 12 Cyc., p.
555; Halsbury, vol. 10, p. 401. But I think this only applies in
favour of the person from whom he has himself received
and accepted some benefit, i.c., the grantor, and cannot apply
in favour of a person who was not actually a party to the
transaction at all. And in any case this point would raise the
questica whether the defendant Gray had really accepted the
transfer. It was registered apparently by the transferrer.-
But I do not think we need to get to that point in the present
€ase.

Then we must observe the concluding words_of sec. 131:
“And when anv transfer or otler instrument in_accordance
with this Act is executed by more parties than_one such coven-
ants as are by this A\ct to be implied in_instruments of a like
pature shall be construed to be several and not_to_bind_the

.parties jointly.” It seems to me to be a fair inference from
these words that a person_who is to be bound by_an implied

covenant must he one who had caccutcd_the_transfer. Sup-,
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. mecessary in the present case to go.

pose there were two transferees.  \Would they be bound .joiu{ly
em'._onl;_scs_cmllx’ If they signed the transfer_then, aside

he_questions of_a szeal and of con ideration, they would
he bound severally but if they did not sign it at all what yvould
the position be? “The concluding words_of sec. 131 do_not

cover the case. I think the obvious reason of the matter is that

they must sign before they are hound at all.

For_these reasons I think a _mortgagee gains_nothing by
secs, 52 and 131 unless he has the signature_of the transferee

" and that either tmdcx: seal.or_with _a consideration monng

from. h1m§elf sufficient to give the agreement a binding force
and effect, and that even then the agreement will operate in

the same way but to no greater extent than if it had been set

forth at length in the transfer. -

“This is sufficient to - justify a dismissal of the appeal. I-

prefer not to deal with the other question about rebutting the
implied agrecment by oral testimony because of the difficulty
of applying sec. 131. But I think what I have said at least
feads to this, that if the mortgagee is a_party to the transfer
by implication, as he must be to get any advantage from it
at all, then he is a party for all purposes and whatever evidence
could be adduced as against the vendor, the transferrer, could

adduced against him. Further than this I do not feel it

.

The appeal should be dismissed with costs.
Beck, J. (dissenting)—This is an appeal from Ives, J.

The defendant Murrin was never served. The appeal is
by the plaintiff against the learned Judge's decision refusing
to give judgment against the defendant Gray whom the plain-
tiff claims is dlrectl) and personally liable to it as the transferee
of land subject to a mortgage to the plaintiff by reason of the
provision of The Land Titles Act which reads as follows:

“82. In every instrument transferring lend. for which a
certificate of title has heen granted, subject to nortgage or
encumbrance, there shall he implied the following covenant
by the transferce both with the transferrer and the morteacee,
for encumbrancee?] that is to sav: That the transfcree will
pay the principal money, interest, annuity or rent charge se-
cured by the mortgage or encumbrance, after the rate and at
the time specified in the instrument creating the same, and
will indemnify and keep harmless the transferrer from and
against the principal sum or other monevs secured by such
instrument and from and against the liability in respect of any
of the covenants therein contained or under this Act implied,
on the part of the transferrer.”

61



Per Scott, J. (dissenting) (at 179-180):

" Sec. 52 of The Land_Titles Act provides that in_every in-
Strument transferring land for which a certificate of _title is
granted subject to a_mortgage,_there shall be implied a_coven-
ant by the transferee, both with the transferrer. and_the mort-
gagee, that the transferee _will_pay._the_money secured by the

Jortgage and will indemnify and keep harmless tl.e transferrer
from and against | his liability in respect thereof. :

Sec, 131 provides that every covenant and power declared to

beimplied in any instrument by virtue of the Act may be nega-

tixed_or_modificd by express declaration jn. the_instrumeny.

I here point out that sec. 69 of The Land Titles Act (R.S.C.
¢h. 110) which corresponds with sec. 52 of the p
provided that the implied covenant by the transfe
be with the transferrer alone and that sec. 172 of th
identical with sec. 131 of the present Acr.
¢able and was intended to be applicable o

the parties to the instrument were the only parties intereste(
i the implied covenant, but I doubt_whe

ther sec, 131 _should
be held to he applicable ot

able to cases where a person who is not a
party to the instrument ds_interested in_the covenant as it ap-

‘ £ears to me that it would he unreasonable to hold that the right
which the statute gives him to such a covenant should be nullj-
ant negatived by others without _his_con-

resent Act
ree should
at Act was
Sec. 172 was appli-
nly to cases where

Sied, or the coven
n&m‘d‘ L}

Even if sec. 131 should be held to be applicable to sec. 324y |
awended and that the vendor and purchaser can still deprive 5 |
Jmortgagee of_the_remedy given him by sec. 32 1 think that _
the right to negative the covenant should be_exercised only in
the_manner_provided by_the section. Syrely a_mortgagee s
eatitled to be pluced in_a_position to enable him to ascertain
-Jvith_reasonable_certainty_whether he has a right of action
Aagainst_a_purchaser of the mortgaged premises_and, if the
yendor and purchaser can, by a verbal agreement between them
and _without such_a declaration_in the transfer,_negative the
egxenant, the only means which the mortgagee would have_of
gscertaining with certainty_whether the purchaser_is liable to
him_would be by bringing an action against him.
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Re Land Titles Act and Re Ronald and Summers (1917) 13
A.L.R. 209 (Alta.S.C.A.D.).

The effect of section 61 (2) (Per Harvey, C. J.

at 209-210):

. Tae Crier Justice—By virtue of sec. 52 of The Land
Iﬂk&zuL4nLuxL4mﬁnmanHmmnxnm,Jan&Muﬂme
mg. rtgage, there is an implied covenant on the part of the
transferce with bhoth the transferrer and the mortgagee that

5 will pav the mortgage.

“Transfer” is defined in the Act as “the passing of anv
estate or interest in land under_the Act.” The provisions of
the Act make it clear that the estate passes not by the execution
or deliv ery of the transier but bv its registration. Thereipre
. ‘ { omes_into_existence > upon rems;a-
tmé&g@.t__mu_fe_reem&,__xm w 1sh {0 Asswne thﬁburden icden of .

fer. T his mormh' was mr:t by an '1mend’ncnt to thc section-

0 1916 by which it is proyvided that when a transferce declipes
tp register a transfer, the transferrer or the. mortgagee may by
;ILCE’_QQ.QH_ILQ.__I_MQ_I}-._I.Cre,‘a’__,-ig_bl.lQ.\L,C:llls.l?_‘;\'.h}'-1.1_'1.9_&111‘0
should not he registered, ;md_,lpon the_return thereof the Judge

. may order the registration of the said_transfer within a__time
named or make such further or other order and on such terms
as to costs and otherwise as to him shall seem meet.” o

The fact that a transferee, who has taken no
steps to enforce his claim, asserts that he has a right
to repudiate . the transfer is not a justification within
the meaning of section 61:{2) for refusing to register
the transfer. Where a transferor or mortgagee proceeds
under section 61(2) to reduire the transferee to register
his transfer, and the latter alleges that he has good
cause for not registering it, he should be required to
take within a reasonabkle time and duly prosecute proper

steps to enforce his clain.
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The fact that a transferee, who has takén no steps
to enforce his claim, asserts that he has a right to repu-
diate the transfer is not a justification within the meaning
of section 61(2) for refusing to register the transfer.
Where a transferor or mortgagee proceeds under section 61 (2)

to require the transferee to register his transfer, and
the latter alleges that he has good cause for not registering
it, he should be required to take within'a reasonable time

and duly prosecute proper steps to enforce his claim.
Per Harvey, C. J. (at 210-211):

"It is clear of course that the power
of the Judge must be found within the
express words of the statutory provisions,
but having regard to the latter portion
of the amendment which authorizes the
Judge to make such order as to him seems
meet, I am of the opinion that it is
intended not to be limited to cases
where the transferee offers no excuse
for his failure to register.

- In my opinion the cause which the
transferee is called on to show is good.
cause, in other words, something that.
really justifies his refusal to register,
for the amendment certainly implies that
the transferor and the mortgagee have a
right to have the transfer registered in
the absence of some justification for its
non-registration though such a right, -
withcut such a provision, would probably
not exist, it being a matter for the trans-
feree'’s consideration only. Xow the fact
that the respondent claims that he has a
right to repudiate, which claim he does
nothing to enforce, appears to me not to
be justification. . . . In my opinion
the Judge has power under the section to
direct the registration of the transfer
unless the transferee within a reasonable
time takes the proper steps to effectively
assert his claim. Even the commencement
of an action micht not be an effective
assertion of the claim, for it might not
be prosecuted and only be brought for
further delay."”
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Trusts and Gurantee Co. Ltd, v. Stephens et al.‘t;919]
3 W.W.R. 410 (Alta. S-C-) °

The liability of a transferee of mortgaged 1land
under the covenant implied with the mortgagee under section
61 persists even after he has re-transferred to another.
Per Walsh, J. (at 411):

“In my opinion once the liability
imposed by sec. [61l] has arisen the
transferee cannot by his own act
put an end to it. The mortgagee is
thereby given a right of action
against him which persists not-only
during his ownership of the land but
afterwards until his liability is
ended by some such thing as would
have ended it if his had been an
express covenant to pay."

Trusts and Guarantee Co. Ltd. v. Landreville and Singer
[1922] 2 W.W.R. 586 (Alta. S.C.A.D.). |
;

A transferee of mortgaged land is personally
iiable to the mortgagee under the covenant implied by
section 61, even though he hzas not executed the transfer,
unless by agreement, express or implied, such implied
covenant is modified or necgatived. An express covenant
between the transferor and the transferee whereby the
latter expressly covenanted to pay the mortgage moneys
and indemnify the transferor does not prevent the implied

covenant in favour of the mortgagee coming into effect.

The position of Stuart, J. in Great West Lbr. Co.

¥. Murrin and Gray, supra, is altered by the majority

{per Stuart, J.):



Stuart, J.A—T think there is no ground for this appeal
éxcept UiE oe which was dealt with in Great 1Vest Lumber
Ce. v Murrinand Grey, 11 Alta. LR. 173, [1917] 1 W.\V.R.
945, 32 D.L.R. 485, TUpon that point I have not yet scen
any real answer to the argumenis I presented in that case.
But as the I‘ﬂ'leI‘lt\' of_the Court have now decided that Iwas
wrong and that the statute means that it shall be 1mphcd (1)
“Lhat_the transfer is under scal_(though it is not and tne_form
does not so provide) ; (") llmt J]e transferee has signed it
(though he has not and the form doc< 110t s0_prov tdc) (3) '
That. the mortgagee is a_party to ‘the_transter (though he is
not and_the form _does not so provide), in orcIer to support
she only 1mphcmmn expressly enacted, viz., th'lt_Qt_thc pres-
ence of a certain clause in the transfer, I, of course, ahall
dissent no longer and consent_but_widh. reluctance to the dis-
missal of the appeal.  The result, of course, is impliedly either
to change the w hole form of the document or by a very cir-
cuitous route to create a statutary dabt due from the trans-
ferce to the mortgagee. I might ask if; the-period ot imta-
tion would be twenty yezis a3 - 4 specialty?  In the words
" of the brilliant author_of the note . Great [¥est Lumber Co.
v, Murrin and Grav_in 32 n 32 D.L.R. 183, I think hcre is_a splen-
did chance for the Luw:lature ‘to_trv_again.”  Qf_course
_EYery one Agrecs as o, _\\_L111__§g1e law_was_herore the statute
“with_regard to the various relationships of the morigagee, the
: \gnsz_aiux_e vendee. [ _think it was well settled. And-
having that in mind it is quite easv to declare what the Legis-
Iature meant to say by sec.32. But that ought not_to. cettle
the_mattcer if the hn"u age used by the Lefrlshturc 1S not eﬁ'ec-
tive for that purpose. The prp_blpm is not. nwrelv one of pre-
vious law but of the interpretation of .tl_'l_n~5tﬂ}:llf£§. And my
difficulty was that, in_view of_sec._131_and. particularly_the
concluding clause, it was, as I thought, very_ obvious that the}
Legx\ldttLg_mtr'mled _implied covenants.to arise only as against
par_ug_\_m_lnl signed_the document_and.in favour_of. parties
Joit. But as this dnes m_p_r_e:_e_nth:eir to_the_other members.
of the Court asa difficulty which needs consideration. the law,
as _far as this Court is concerned may._now be copsideged -

gettled.

,.-
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Per Beck,

is merely declaratory and the

J,

Ib’qﬁnt ground _of_appeal is in substance that ther ¢_being

ne privity of contract b‘t\‘rm 1 the transferee and the mort-

gagee ¢t the implicd_cov c:u:mt <oes_not_arise_un'ess the_transier
5.6 gcmcd by the tr’msmrce

This ground is based upon some tentative observations made 'l
by Stuart, J. in the case just cited. For my part I find myself '
unable to concur in these observations and while I pointed/
out that cascs as they arise may present many difficultics, yet
I think all such difficalties can be decided with justice to =2ll
parties concerned, (1)_ It,(é.: I_there_held_and still_hold,)sec
22,.in declaring an_iuplied_covenant on_the_part of the trans-
.ierse_to_pa,\__;hg_nmrtgavtocbt,_xs merely. dccld:mfr the well-
estab_l_lilwcd previously_existing implied obligation of the _pUI-|
chaser of an equity. of 1edcmpuunu——an oi'h"dtmn implied _in
equity, but always subject to be modified or uewatwed by proof4
of the real intention emmr by evidence of x.\pres;ed intentiong
.or by evidence of_all the facis and circumstances of the trans-
fer; and _(2) If, as I aiso_there held and still hold, the exisi-
ence and cffect of the implied_covenant in_favour of the mort-
gagee s wholly. dcpcnc.ent_upon the implied covenant in_favour

of the transferor.

Another ground of 2pp

ppeal is_that_there was, pr oved to be an
gxpress covenant betweer _*he Aransferor_and the transferce
whereby the_latter expressiv_covenanted to pay_the moxtumm
moneys and indemniry tie transieror and that this L\}_)_l_t;s
govenant _prevented the 1mr:hul covenant_in m\‘our _of e
{ransieror [muxtu l“LC_] comung into eifect. * The answer to
this om_l_cctloa I think 1s that_ thc implied covenant amndc_,__g\-
ccpt in_so_far as il is by sgreement, express or. xmpheu, megi-
iicd.ﬂr.negauud and._ thf .express_agreemient is.to_the sapie
£ffect so far as it gocs as the 1mphcd covenant and, thcrciore ,
does not mtertere with it or chsplace it.

€
1

° ° - .0 -t .3 2

Said section 61, in declaring an implied covenant
on the part of the transferee

to pay the mortgage debt,

impli=ed covenant in favour of the mortgagee is wholly

dependent upon the implied covenant in favour of the trans-—

feror (per Beck, J. A.). Per Hyndman, J. A.:

existence and effect of the
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dt_bas_been_held_in_several_decisions of this Court.that
whilst_prima_facie_a_transferee_of _mortgaged . property _is
-directly liable to the mortgagee on the_implied covenant, never-
theless_the implication or presumption _is_capable _of being
megatived or rebutted by evidence showing the_exact. relation- .
ship hgt_\.\'gg_n the morigagor and transferar {transferce]_and
should it appear that where hefore the statute the 111_Qrtg:;g§r
wmﬂd_h,my_e_nlgg‘m to_indemnity against_the purchaser _capa-
ble of assignment to the mortgagee, then the statutory ixfxi)‘lié.d
covenant in favour of the mortgagee is negatived. See Short
v. Graham, 7 \W.L.R. 787 Ezaus ¢t al ©. Ashcroft and Br.
Can. _Trust Co., 8 WAV.R. 899; Great }'est Lumber Co. .
Murriz: and Gray, 11 Alta. LR. 173, [1917] 1 WAV R, 945
32 D.I.R. 483, Sec also Br. Can. Loan Co. ©-. Tecar, 23 O.R:
664; Assiniboia Land Co. . Acres, 9 Sask. L.R. 142. 10
W.W.R. 355, 34 W.L.R. 199, '

~
All that these cases decide is that where an implied coven--
ant_pripa focie exists the same may_he_negatived or reburted

b
by facts which sho\\; that under_the arrangement between the

wendor_and_purchaser of mortgaged. lands_no_obligation ex-
isted_requiring the purchaser o discharge the mortgage. The
phiect of scc. 32 was no doubt to avoid the circwity ol aclior.
which would_resuit had it not been _so_enacted.

It seems to mc a very far-fetched argument indeed to say o
that because an express covenant to _pp.y_1\'as_.g1)tcggd__1n,tqrgs ..

' l is the.case here, ﬂ_};;[_jy(_‘j_\__cguh_l_ha_,\;_qjhc—ve_ffcctuQ_f__ncgatu'}n:g :
liability to the morteagee, On the contrary, 1 would think =«
only tends to strengthen the implied covenant and ought.tod -« e

so treated. It certainly does not rebut_it and_consequenudy ...

cannot_possibly hove the effect contended for.

clarke, J. A., Scott, C. J. concurring, said that
he withheld assent to the proposition that, in the absence
of an express declaration in the instrument negativing or
modifying the implied covenant created by section 61, such
covenant can be negatived or modified so as to affect the
mortgagee by an agreement to which he is not a party or
that the existence of the implied covenant in favour of the
- mortgage is dependent upon the implie& covenant in favour

of the transferor:
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—Crarke, 1A —I agree with the result and in the main with
the reasons for judzment of my brother Beck. I do_not at
present, however, assent to the proposition that, in the absence
of an express declaration in_the_instrument negativing _or
modifying the implied covenant created by sec, 52, such coven-
ant can be negatived or moditied so as to affeci the mortgagee

by an agreement to which he is_not a party.or that the exist-
ence of the implicd covenant in fayonr of the mortgagee is
dependent_upon_the impiied_covenant in favour of the trans
feror, It is not necessary to decide that point in this action

and I reserve it Jor further consideration when it arises.

Trusts and Guarantee Co. Ltd. v. Monk (1923) 21 A.L.R. 151
{Alta. S.C.A.D.). N

A transfer is not "an instrument transferring
land" within the meaning of section 61 until it is regis-
tered, and until the registration of the transfer the
implied covenant does not exist (per Harvey, C. J. A. at
158).

v

VWhen mortgaged land is transferred by one transfer
to a number of transferees who each take a specified undivided
interest therein and there is no arrangement, agreement or
covenant negativing or restricting their liability to the
mortgagee under the covenant implied by section 61, their
liability is a joint liability and each of the transferees
is liable to the mortgagee for the whole amount payable on

the mortgage.

Per Walsh, J. (at 154):

o —m———— -

There is but one covenant with the mortgagee which arises -
tyy implication under this section and that is that the transfcree
. will pay_the_principal and interest.  \V her,e_t_hgr_e__z_lrc__?\va or
more transferees the covenant, of ccurs_gi_s,tbgg_tb_eyf\_\;ﬂl pay.




It is a covenant which is restricted m extent only by the
_amount of principal and interest secured by the mortgage. It
s not that the transferees_will pay in proportion to, their_in-
gerest_in_the land but_that they will pay_the principal_money:
_and interest. If, instead of being left to the imagination, as it

now is, it was put in the transfer in express terms, the cove-
mant would read: “We the transferees hereby covenant,

promise and agree to and with the mortgagee that we will pay
the principal money and interest secured by the said mortgage
as and when the same respectively fall due thereunder.” Under
such a covenant each of the transferees though tuking but an
undivided interest in the land would, 1 think, make himself
liable for all of the principal money and interest. That is
exacily the covenant which the statute imposes on them.

While they have several iuterests in the land relatively to one
another they are united in interest refatively to the plaintiffs.
Their_covenant with the plaintiffs is a joint one and so each
of them is liable for the whole. Ii my opinion each of the

transferees is liable to the plaintiffs for all of the principal and
interest regardless of their rights and liabilities intcr se. The

‘% « €

Per Harvey, C. J. A. (at 158-159):

It is to be noted that_the section does not say that the im-
plied covenant shall arise out of a_“transfer” but rather out of
an “instrument_transferring land.” . A transfer is_not such an
instrument until it is registered. It follows that the covenant
does not exist until the transfer is rezistered. The second sub-
section_was not 2 _part of the original section_but_was passed .
several years after, apparently for the purpose oi enabling the
mortgagee or transferor to make it arise and become_effective
for_his bencfit, R

In the Landrezille Case it was held that the fact that_there
Was an express covenant did not prevent the imiplied covenant
frown having effect. It s clear, therefore. that inasmuch as the
vendoronk, had_expressly_provided for the assumption of
the_mortgage by her_purchasers_she_was entitled to the bene-

_fit of the _iz_l}plic_(l_go_\;enaxlt__upon the transfer being registergd,
and by virtue of the section, without any assi gnment., the bCl;E:



it of_the implied_covenant_enures to the mortgagee. 1t 1s
"argued, howeyver, that_the_transferees. should only be_held

;:Qund_by_tlj.,e_cgg_x}am“to the extent of their interests but there

Is nothing whatever_in_the_statute. to suggest any such_view.
It is a covenant, implied it is true, but in the express words
which the statute gives and I know of no law which Iimi;s_tj_m
Jiability of each. of the joint_covenantors_to_less than the whole
obligation of the covenant unless there is something in_the

- words of the covenznt to indicate an intention_to_that_effect
and I can sce nothing in the exnress words of the statute to
indicate any such intention,

It is said that the siatute is merely the expression of
the equitable principle requiring the purchaser of encum-
bered property to protect lis vendor from the encumbrance,
I have no doubt the basis of this section is that principle,
and that seems more apparent from the subsequent section
which provides that the vendor and purchaser can, by a term
of the instrument, negative the covenant, and thus deprive the
mortgagee of any benefit. In other words.it.is_the covenant
in favour of the transferor of which_the_mortgagee gets_the
benefit by virtue of the statute_and unless there is such coven-
ant there is nothine for his benefit. . :

Where a mortgage provides that if the mortgagor

implied covenant. Per Walsh, J. (at 153):

71

defaults in payment of insurance premiums, taxes and other
charges and the mortgagee pays them they shall be added to
and become part of the principal secured by the mortgage,
such items do not form part of the principal for which the
transferee of the land is liable under the section 61
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Though _this is _described in the section as Jbut one_covenant,
itis_really_ two_or. al least it has two distinet branches. Qne of
thmn,:;,,llmt _the trausferee_will -pay. the principal money and
interest s Secuced by the mortgage. Lhat is simply a _covenant !
30 pay under which the linhility is_limited_to_ the principal : angd -
interest. The_other_is s to_indemnify_and keep_har mless tbe.

transferor not only against the principal sum but also against’
habdxt) under any of the covepants of the mortgage. If that
is a_covenant with the mortgagee, the breach of_which gives
him_the_right to_exact payment from_the_transicree, the

mcasum_.ofm_ummgwwh"b'l ity to_the mortgagee is, of}

course, that of the mortzagor under any -and all_of his his_cove-
.pants, |1 am of the onmmn tlmt this_ =ec0nd_covenant _enures

EE sl

fo the henefit of. thc transteror alone, It is obvloudv meant

only ;_forJus protect:on It is absurd_t to_involve the transferee
in_a covenant_with the mr;;??raf‘r?:e Eh;t-ne wiil Hlf!ehlﬂlf}_ﬂxd
sanie_ }urmlnss _a_third_p: _party, the ‘transferor, from_liability
under the mortrrage Ttis a LOntI"lCt of indemmnity pure_and
snmn!e L which no person _but_he_who is. indemmified_can
hm_c_anv_pgﬁlxblc interest. Tb,e_roghmtl(’ fs have no assignment
of this_covenant. Their cause wse of action_against these de-
fendants is under the section alone. I think that the trans-
feree's liability to them is under the first branch of this_coye-
nant alone and is, therefore, limited te the prxnf'lpal money
and interest.

The mortgage provides that if -the mortgagor makes_default

0_payment of insurance premiums, taxes and _other_charges
@thhg,_mQu gagee pays the same the_amount s haIL.be_added
to_and he ngg_;l_p'lrt of the principal monevy.

Lam asked to say whether or no ot St cIthe'ns form.a part Qf
dhe principal monzy secured_by the -mortgage _for. which_the
fransferees are liable, In jny opinion theyv do_not,

Welsh v. Popham [13224] 2 W.W.R. 1193 (Alta. S.C.A.D.).

Where a transfer of mortcjaged land is given by
the mortgagor as security only, section 61 does not render
the "transferee" liable to the mortgagee for the amount of
the mortgage, although the transfer was absolute in form

and contained no declaration negativing or modifying the
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implied covenant by the transferee with the transferor and
mortgagor. The Court held that the transfer should be read
as if the implied covenant were expressed therein and signed
by the transferee (the view of Beck, J. A. in Murrin and
Landreville followed) subject to the right of rectification

if the document as so construed did not express the real -
agreement between the parties.

In Re Macdonald Estate (1225) 21 Alta. L.R. 66 (Alta.
S.C.A.D.). '

The implied covenant under section 61 does not
arise in the case of a transfer of only part of the mort-
gaged land. This is so even where an agreement had been
made between a mortgagor-transferor and the transferee
of part of the mortgaged land.providing that such part was,
as between the parties, to be chargeable with the whole
mortgage. Per Harvey, C. J. A. (at 71-72)

14 .
Different aspects of sec, 54 of The Land Titles Act have
presented themselves for consideration by _the Court but prior
o the present_case it had not been_inecessary _to_determine
whether_the_implied_covenant_arose-in the case of a_transfer
of only a part of_the mortgagor’s land_or of his_interest_in it
The_question came. befcre_the_Appellate_Court of Saskatche-
wan in Dopw_of Can. [ni't. &_Debenture Co. v. Carstens,
10 Sask L.R. 272, [1917]_3_\V.W.R._])53,.36 D.L.R._23,
when it _was held, confirming an_earlier_decision_by_a_single
Judge, Montreal_Trust Co..w.. Boggs, 8 W.W.R._1200, 31_

W.LR 914, 25_D.I.R. 432, that_the covenant did _not arise

dn_such _a_case. If an .owner._gave a_mortgage »c_o_»;g_x_ji.g_g_.__aA

Jarge_number_of lots_and_then_sold_one_lot the value of
which_was a small amount compared with the amount of 'th'
mortgage, certainly_though. the_lot might_he_subject_to the
whole_mortgage_there would_be no equity. calling on_the m]';—,-
chaser_to_discharge the_whole_mortgage. .And_the_situatiog
wQuld.be_the same if it were a_small undivided. interest in the
whole land_that_was sold.. -



,Ith_tatujg_,s_aysmthat the _covenant shall be implied _“in
every jnstrument transferring land subject to mortgage.” It
Js true that “land” includes any interest in land but it is only
when the particular land which is subject to the mortgage is
transferred that the covenant is to be implied. It is of course
frue that every part of the land and every interest in the land
s subject to_the mortgage.and in_that_sense_a_transfer_of a
paxt_or part intercst is a transfer of land subject to mortgage,
but having_regard_tq_the principles of equity_and the. law_he-
fore the section was passed I think the word “land” should
be construed as. meaning the very land which is subject to the
mortgage and not as being divisible into_parts. And_I would
therefore_agree with the Saskatchewan_decisions and_differ
from the decision under appeal. .

But I have_had_considerable_difficulty in_satisfving myselt
that_even_though the covenant js not raised in the ordinary
ease of a transfer of part ouly of the mortgaged land it_may
not_properly be held_to be raised here by_virtue of the express
agrecment between the parties that the half interest swhich was
transferred was as between the parties to be chargeable with the
whole mortgage. 1 _have, however, come to_the conclusion
that as the covenant is raised by the words of the statute it
must depend on those words only and that the express agree-
ment cannot create a covenant which is pot within the definite
woxds of the statute.

Sanford v. Frizzle and Elliott [1925] 2 W.W.R. 601

S. C. (Chambers)).

Where a trustee under The Bulk Sales Act takes

an assignment of a mortgage from the mortgagee made by

the vendor-transferor-mortgagor and makes payments to the
mortgagee out of the proceeds of the sale in bulk, he is
entitled to recover against the vendor-transferor-mortgagor
and also against the transferee of the mortgaged land, where
the covenant implied by section 61 has not been negatived
or modified "by express declaration in the transfer"'
Tweedie, J. at 604), the whole amount due on the mortgage
for principal and interest without deductions for any of
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- payments made to the mortgagee. Per Tweedie, J. at 604-607:

As to his contention that he is entitled _to have deducted
from_the amount for which he may be found to_be liable cer-
Jain. payments amounting to $3,400 made_to the Misses Hali,
it is argued that his liability is for “the principal_money and .
joterest_* _* _* secured by the mortgage,” and these pay-
ments having_been_applied_in_reduction_of that liability, his_

liability to that extent is_discharged and_the right of recovery
on the part of the plaintiff is_to_that extent barred. It is_ad-
mitted on_behalf of Llliott that he is_liable to"the extent of
such payments but that liability is_one_to Frizzle under his
L£xpress agreement_to_assume the mortgage for the amount
represented by him to be due, and also under his implied cove-
mant._pursuant to sec. 34 of The Land _Titles Act for indem-

mity. As to that liability it is contended that there is no right
of action in the plaintiff, the same not having been specifically
assigned to him, neither is the plaintiff in the position of an
*authorized trustee” under Thc Bankruptcy Act, nor that of
a “trustee” or “assignee” under a general assignment for the
benefit of creditors, in either of which case he might have
acquired the right as an asset of the estate. The rights of
Frizzle acquired by the plaintiff were limited to those in con-
mection with the “sale in bulk” of his business, of which the
mortgage formed no part.

The plaintiff does not, however, seek to enforce a right of
. Frizzle to indemnity against Elliott and it is not necessary to
further consider that aspect of the case. He, as owner of the
mortgage, that is,_as_mortgagee, seeks to enforce his rights
against_Elliott under the implied covenant, upon_which, as,
already stated, he is liable.  Is Elliott entitled_to_be credited
with the payments made to the Misses Hall?

It is true that there is but_one amount_owing for principal
and_interest. The plaintiff as mortgagee. is entitled to receive
bayment of that amount from two separate sources and_under
4Wo separate covenants; from_Frizzle under his eXpress_cove-
nant_contained in the mortgage, which was_ transferred_to
him,_and_from Elliotr und er_his_implied covenant_under_the

-statute.  As between Frizzle and Elliott the one who should-
carry_out the obligation is_Elliott, he_having_expressly and

Smpliedly agreed with_Frizzle jo do so, 1t is_alfo true that

f0 _{i.lr_as_thsLMisses_Ha1Lar.e_couce_rned_thcy_a.r,e_not- entitled
o payment_twice. The payments in this_case have_been made,

however, by the trustee_out of roperty, the proceeds_of_the
gale of the business, held_by _hinm_in _trust_for_all Frizzle's

creditors, Frizzle has no further interest in that property. It
A5 the property of the creditors and_auy creditor who_brings




himself or herself within the_terms of_T'he Buil Sales Act is
.eatitled_to share pro rata in_the proceeds_of that property as

which she has an enforceable right against the trustee.

. There is a statutory obligation on the trustee under scc. 8 of
The Bulk Sales Act to so distribute and he has no option. _If
the defendant Elliott had discharged his obligation .in congec-
tion with the mortgage the general creditors would have heen
further benefited to the extent of the amount paid_to the Misses

which, as between the parties, should have in all fairness been
satisfied by Elliott, .

- The position of the trustee in regard to the mortgage debt
is analagous to that of a surety, compelled to satisfy the obli-
gation of his principal,s who, upon payment, would be sub-
rogated to the rights of, and entitled to the security held by,
the creditor.

The trustee if he had paid the Misses Hall in full would be
entitled to demand a transier of the mortgage, and, upon such
transfer to him and upon his being registered owner, Elliott
would be liable to him under the implied covenant for the
unpaid balance owing under the mortgage without deduction
for any sums paid the Misses Hall. It would be inequitable
to ‘compel Frizzle's creditors to discharge Ellictt’s obligation

and leave them without recourse against Elliott. The right .

to proceed against Elliott could be acquired only by acquiring

the security in the hands of the Misses Hall, which has been
done without the payment of the full amount due them. That,
however, is a matter between them and the trustce. Their

interests will be fully protected in subsequent proccedings in -

this action as hereinafter indicated. The plaintiff, so far as
the defendants are concerned, is the mortgagee and entitled to
enforce his rights as such against them.

ZThe plaintiff, the owner of the mortgage in question in_this
action, having been compelled by law, as trustec for.the crediz
fors of Frizzle of the proceeds realized from the “sale in bulk”
‘of his business, to make payments out of. such proceeds to the
Misses Hall on account of an_obligation _for_which .the de-
fendant _Elliott is primarily liable on his impiied covenant and
for which the land transierred to him by Frizzle and of which
he is the registered owner, is security, is entitled to recover
against the Iand and from Elliott ou his implied covenant, the
Jnpaid principal and interest secured by the mortgage without

i any_of the payments made to the Misses Hal,

and the learned Jndge’s order will be varied in_so far as such

deductions were directed to he made in calculating the amount
due and recoverable against the land and the defendant Elliott.
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As to the interest of the Misses Hall: They were no doubt
under a misapprehension as to their position as secured credi- :
tors. They proved their claim and valued their security as
such. This they need not, in my opinion, have done. Their
security was not “‘a mortgage on or against the property of
the debtor.” Frizzle had no interest in the mortgaged prop-
erty when he sold his business in bulk, having previously dis-
posed of all his interest in it to Elliott. They might have kept
their security and received from the trustee dividends as ordi-
-pary creditors. -

The transfer of the mortgage vested in the trustee. the
plaintiff, as owner, all rights under and inciden: to the mort-
gage. While the transfer was absolute on its face, it must
be regarded as a transfer made for the purpose of enabling
the plaintiff, the trustee. to realize on the land charged, which
was the only item valued. and that in all other respects the
plaintiff is a trustee of the mortgage for the henefit of the
Misses Hall. The nature of the security was such as to render
the transfer of all the rights necessarv. The cne instrument

.contained the personal covenant for payment and created a
charge upon the land, The Misses Hall were entitled to the
beneficial interest in all covenants other than those which di-
rectly affect the land. under and incidental to the mortgage
which were acquired by the plaintiff upon its transfer
to him. That the plaintff so understood it is evident, as- the
fearned Judge pointed out from the language of the pleadings -
and that of an affidavit filed on his behalf. The Misses Hall's
interest might have been determined and protected in this

. action had they been parties to the proceedings. While they
might even now be joined for that purpose no good purpose
would be served in doing so, as the questions at issue between
the plaintifi and defendant Elliott are in no way dependent
upon their rights. In order that they may have an oppor-
tunity of asserting their rights against the money received by
the trustee, in this action, he is hereby directed to make no
distribution of the same except to the extent that may be
necessary to satisfy his costs of the action, without the direc-
tion of the Court, for which purpose he has leave to apply at
any time, and upon such application th= necessary directions
as to the representation of the Misses Hall will be made.

Trusts and Guarantee Co. Ltd. v. McLeod and Buxton (1928)
23 A.L.R. 565 {(Alta. S.C.A.D).

Where land subject to a mortgage is transferred
by a transfer which is not under seal the transferee's
implied covenant with the mortgagee under section 61 is a -

simple contract debt, even though the mortgage was under
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seal; and, therefore, the period of limitation aﬁplicable to
an action thereon by the mortgagee is six years. Per Lunney, .
J. A. (at 566-567):

"In Societe Belge d'Enterprises .
Industrielles et Immobilieres v. Webster
and Mill 23 Alta. L. R. 129, the judgment
of Beck, J. A. reads:

"Por the reasons which I have briefly
summarized, I am of opinion that a ‘cove-
nant' in instruments made in pursuance of
our Land Titles Act--at all events, if in
fact not under real--must be taken to be
a contract of promise not under seal.'

The liability of the defendant
William Buxton herein is on the implied
covenant contained in the transfer; the
transfer is a document not und=ar seal.
The debt, therefore, becomes a simple
contract debt and comes within the deci-
sion of the Court in Societe. ... ."

Sakaliuk v. Corry [19302 1 W.W.R. 424 (Alta. S.C.).

The liability assumed under the covenant implied
by section 61 on the part of the transferee of mortgaged
land is sufficient to make the transferee a purchaser for
value. Per Walsh, J. (at 426):

"I think that the covenant on the
wife's part implied under the Act to pay
the mortgages made her a purchaser for
value. There was no vendor's lien
created in the plaintiff's favour by
the express contract of the parties. It
is an equitable right implied by the
Court and which may persist though the
vendor have no positive intention that
it should. It cannot persist however as
against a bona-fide purchaser for value
without notice as I find the female
defendant to be."
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Devenish v. Connacher (1930) 24 A.L..R. 535 (Alta. S.C.A.D.).

Since by virxtue of the covenant implied by
section 61, there is a direct personal liability of the
transferee of mortgaged land to the mortgagee; the original
mortgagor becomes a surety for the transferee to the mort-
gagee and, therefore, is entitled to pay off the mortgage- .
money as soon as there is default without waiting till he
is sued or pressed for payment, and on paying it off is
entitled to require the mortgagee to transfer the mortgage .
to a third party as a valid security.

Pfeifle v. Bachinsky [1939] 2 W.W.R. 389 (Alta. S.C.A.D.).

The relationship arising at the implied covenant
under section 61 is not a contractual relationship in the
ordinary sense. Per Harvey, C. J. A. (at 392): -

®Indeed it is difficult to see how a mere
statutory obligation on one part in favour
of another party, who is a complete
stranger, can be deemed to create a con-
tract between them. Certainly it is not
a contract in the ordinary sense.

« s« « Certainly there was no consideration
given by the plaintiff to the defendant
for the assumption of the obligation
imposed by the statute."”

In Re Forster Estate [1941] 3 W.W.R. 449 {(Alta. S.C.).

The addition of paragraph 34 (17) of the Judicative
Act by S.A. 1939, C.85 (by which the right of a mortgagee or
vendor is restricted to the land to which the mortgage or
agreement for sale relates and by which the right of action
on the covenant for payment contained in any mortgage or
agreerment is abolished) does not deprive the transferor

of property subject to a mortgage of h%s right as against



the transferee to indemnity from the mortgage indebtedness

vnder the implied covenant set out in section 61.

Act does not apply to an action on the implied covenant

The aforementioned amendment to the Judicature

for indemnity because:

and

ments by their mortgagezs. Per O‘Connor, J.
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(1) Such covenant is not a covenant "for payment”;

{2) The object of the amendment is the relief of
the mortgagors by protecting them against deficiency judg-
(at 452):

(2} The answer_to_the claim for_indsmnity, which was
most_pressed, is_however the 1939 amendment, ch. 83, tg ses,

37 of leg,llmzmtzmm;:t R.S.AL1922,ch. 7 _Lpag__(.z‘),) which,

was added, is as _follows:

“(#) Inany action brought upon any mortgage of land
whether legal or equitable or any agreement for the sale
of land made at any time before or after this section comes
into force, the rwht of the mortgagee or vendor respec-
tively thereunder shall be restricted to the land to which
the mortgage or agreement relates, and to foreclosure of
the mortgage or cancellatlon of the agreement of sale as
the case may be, and no action shall lie on any covenant
for payment contained in any such mortgage or agreement
for sale, or upon any covenant whether express or implied
by or on the part of any person to whom the land com-
prised in the mortgage or agreement for sale has been
transferred or assigned subject to such mortgage or agree-
ment for the payment of the principal money or purchase
money payvable under any such mortgage or agreement or
any part thereof as the case may be.”

The material words_ are ‘‘and no_action shall lie on_any
govenant_* * * whether express ot implied by or on the
part of any person to whom the land comprised in the mort-
gage ¥ * * has been transferred or assigned subject to

such_mortgage * * * for the payment of the principal

money * * * payable under any such mortgage * . % *."



1 hold that this section_does not prevent an action_on the

.
L ez

implied_covenant for_indemnity, for two reasons:. (a) Itis
not a covenant “for payment;”_ (&) 1find the object ainied at

by the subsection _is. to limit_the Zunpaid mortgagee OT X e.1190;
to his security, and to prevent him trom recovering a defictenc)

judgment acainst the mortgagor or_purchaser. The suhe

section_was passed for the relief of mortgagars. I in'terpr;t
the section as confined to matters’whlﬁch come thhln the ::‘}1661
object: Rex z. Mez IVal (1880) 3 B.C.R. 40.).-3.2 -L) .

ether a mortgagor_who is entitled to be mdemnm;cﬁj‘)‘\_ 32
purchaser against payment of the mortgage and who has, 25
in this case, paid part of the mortgage. a_p_dv_s_e,cu_r.e_c_l, _the,_b_a_l_.}nﬁe.
should_also_be prevented from recovening the amount of Ldﬁt
mo;tgag€_ii,a_ﬁu¢§£&g_§v_it_h_\\_'h1ch, the Legislature has no

o 5 ight Lo indemnify
seen At to deal. 'The mortgagor has the pight Lo mdemniiy
hoth at common law and by statute. It would require eXpress

o

‘The questions calling for decision herein were: (a) Whether the Central
Mortgage and Housing Corporation was entitled to collect from the
defendants as purchasers of the mortpaged property the costs
{solicitor and client) incurred by the corporation for legal services,
provided prior to the commencement of foreclosure procecdings, in
the collection of arrears of monthly payments owing under the mort-
gage; (D) Whether the corporation was entitled to recover trom said
defendants, because of thetir failure to pay said costs, the costs incur-
red by the corporation in said foreclosure proceedings.

Held, answering both questions in the negative:

Since the mortgage was made in pursuance of the National Housing
Act, 1944, 1944, ch. 46, and in pursuance of the Ceiitral Jlcrigage
and Housing Corporaiion zct, RSC, 1532, ch. 45, the loan came
within the purview of sec. 2 of The Nutionul Housing Locns Act
{Alberta), RSA, 1955, ch. 220, and therefore sec. 4 (quoted infra)
of the latter Act applied.

Reg. 20 (quoted infra) ot the National Housing Loan Regulations
does not change the law of Alberta with respect to the peint here
In issue, and does not aifect the scope of the Alberta statutes,

articularly The Vendors' and Mortgagnces’ Costs Exaction Act,

A, 16535, ch. 357, respecting the exaction by vendors and mort-

gagees of fecs, charges and costs other than the cost of any judg-
ment or order of the court.

The whole of said rez. 20 deals with costs chargeable only at the
time of the granting of the loan and such other services as are
necessary to further assure to the mortgagee his security and it
is not intended that the phrase *save only such charges as may be
permitted by the mortgage” to be so interpreted as to give further
and unlimited rights and privileges to a mortgagee to collect all
or any fces for. any services that may be set iorth within the
body of the mortzage and agreed upon between the mortgagor
and mortgagee and rendered at any time duaving the term of the
mortgage; the charges oi fees to be ailowed by this phrase are
to be limited oniy to costs allowabie by the terms of the mortgage
and incurred at the time of and for the purpese of assuring to
the mortgagee its security for the loan and adavances made under
the provisions of the mortgage. Frontenuc Loun und Inv't. Soc. .
Hysop (1892) 21 OR 577, 27 Can Abr 621, does not apply.
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Central Mortgage and Housing Corporation v. Ward (1957-58)
23 W.W.R. 319 (Alta. S.C.). ’



ect to the argument that the word *assigns” in the mort-
Wét:ggesxgade the defe%dant purchasers directly liable: The word
“assigns” as used can 20ply oniy to an assignee of the mortgagor's:
interest in the land. If the word “assigns” in the mortgage had
the effect sought to be given it, the covenant implied by sec. 61 of
The Land Titles Act, RSA, 1953, ch. 170, would be unnecessary

and useless. Further, one cannot assign a llability although lands
subject to a charge can be assigned,

3 manent Trust Co. v. Eagleson [1218]1 2 WWR 675, 1948 Can
C‘xbx? i?l {Sask.) does not help the mortgagee.

ing that the charge is a permitted one against the orig-
Eﬁgglaﬁfégtngtggee‘, it does not follow that it or any c]z;ur:x lctlndir ’thi
mortgage, except a claim for possession. can’ be enforce a.\,‘a}'r;s,
the defendant purchasers with whom the mortgagee has no‘plzl'm v
While under their agreement for sale the defendant p’uxc fasexs
are no doubt liable to indemnify the mortgagors in respect of any
sum recovered from them, they (the defendant purcl}agfrs) 3re
not. directly liable to the mortgagee for any sum payable under

the mortgage. .

-

Central Mortgage and Housing Corporaticn v. Conaty (1966)
58 W.YVQR. 119 (Altat SQCc) -

Special case for the opinion of the court. Defendants were the trans-

ferees_of_lands subject to a mortgage in favour of plaintirt, and.

e _time_when .the. lands were transterred to defendants, po

agreement was _entered into between them and plaintiff regardingz

Payment of principal_or_interest, secured by the mortgage or other-

% wise_with_respect to it. Payments feil into arrcars and foreclnsure

proceedings were commenced in which plaintff claimed, incer ulia,

g9_§_, 3_of the_action on a party-and-party hasis and costs inctirred

by, the plaintiff on a solicitor-and-client basis, The quesrion_befdre

the court was whether plzintif was entitled to Tegal costs, agrepd

at the siim of $23, incUrred by_it on a solicitor-and-client basis in

conncction with the collection of the mortgage arrears, inciding

&l "stepsTaken in_corincction . with proceedings apart from _the

gms,g_nt__g_nplicat lon, in_addition ta costs_on a_party-an d-party_hasis

Jrom the defendant, a_transferce wha_had_purchased the_proverty
Subject to_the mortgage.

It was_held that, in the absence of any agreement between the parties,
‘the matter must be determ:ned in the_light of sec. €1 of The Laxig,
Titles_Act, RSA, 1955, ch. 170, which provides in part: “61. (1) In

every instrument transterring land for which a ccrtificate of title
has been granted, subject to mortgage or encumbrance, there shall
be implied the foliowing covenant bv the transferez hoth with the
transferor and the mortzagee, that is to say: That the transferee
will pay the principal monev. interest. annuity or rent charge see-
ured by the mortzage or encumbrance, after the rate and at the
time specified in the instrument creating it, and will indemnify and
keep harmless the transferor from and against the prineipal sum
or other moneys secured bv the instrument and from and against
the lability in respect of any oi the covenants therein contained
or under this Act implied on the part of the transferor.”

‘The_effect_of this_scction_is_to_establish privity of contract between
the_mortgagee and the transferee as to the obligatinn to pav_the
§nn' cipal_money,_interest, annuity or rent secured by the mortgage,
put, as to the transferee’s liability in respect oI covenants conxtatied

in_the mortgage, no_such_privity of coniract was created.  The
ortgagee, therefore, .was_not_entitled to_pavment of the _ costs
aimed by _the transferce_who had purchased the property_subiggt

£o_the mortgaze.



Per Kirby, J. (at 121-124):

The_question_to be determined _is this: Is_the plaintiff en-
titled to legal costs incurred by it on a_solicifor-and-client basis
in_connection_with_the collection of the mortgage arrears, in-
cluding all steps_taken in connection with procecedings.(but not

including_any steps taken in connection with this application)

in_addition to costs on a_party-and-party basis_from a trons-
feree_wno_has purchased_the property subject to the morigage?

The.right of the mortgagee to such additional costs as against
the_original morteagor was upheld by the Saskatchewan colrt

of_appeal_in Fleck v. Whaitehead [19241 3 WWR 470, 19 Sask
LR 64, in which Lamont, J.A., delivering the judgment of the
court, said at p. 471: :

*The costs therefore which a_mortgagee in a mortgage
action _may tax as the. costs of action, are limited to_those
properly_taxable_as_between party and party, unless_in the
mortgage the mortgagor has expressly covenanted to_nay
additional charges. (Cotterell v. Siratton [1872] 8 Ch App
295,42 1.J Ch 417.)

“In _addition, however,_to the_costs_of_action taxed _as

betv.:'g—gn__parj:y_ and party a mortgagee is allowed in an_actiQn
56; foreclosure,_or redemption, on the. taking of accounts
between himsell and the morizager, _to add to the_maors-
gage debt (which consists of _principal, interest and the cests
of action allowed by the Court) certain other costs, chargss

P Al

and_expenses, _not recoverable at common law, but which,

jn_a proper _case, g Court of Equity will impose on the mort-

gagor_as_a_term_of redemption. These costs are_those
pmperly_incurr_ed_by_the_montgagee,in_presewing the mort-_
gaged property and_protecting the mortgage security.”

But the learned justice points out that they cannot be added
{o_the_mortgage_account unless the mortgagor has: expressiy
agreed to_pay.them, or if it_is otherwise provided by_statute.

They_ were expressly barred by_the provisions of The Ven-
dors’ and. Jortgagees’. Costs Exaction Act, RSA, 1955, ch. 357,
is Act was repealed in 1865, ch. 98.




'Q}ggggﬁgagé_cgntains* an express_covenant by_the mort-
gagor _to pay such_costs, clause_14, which_provides:

%{14) I Also Covenant And Agree With The Morigagee
That: :

“fe) All solicitor’s, inspector’s, valuator’s and surveyor’s
fees and expenses for drawing and registering this mort-

gage and for examining the mortzaged premisas and the

title thereto, and for making or maintaining this mortgage
g first charge on the mortgaged premises, together with ail
sums which the Mortgagee may and does from time to
time advance, expend or incur hereunder as principal, in-

surance premiums, taxes or rates, or in or toward payment -

of prior liens, charges, encumbrances or claims charged or
to be charged against the mortzaged premises or on this
mortgage or on the Mortgagee in respect of this mortgage,

and in maintaining, repairing, restoring or completing the '

mortgaged premises, and in inspecting, leasing, managing,
or improving the mortgaged premises, including the price
or value of any goods of any sort or description supplied to
b2 used on the mortgagzed premises, and in exercising or
enforcing or attempting to enforce or in pursuance of any
right, power, remedy _or purpose hereunder or subsisting,
and legal_costs, as between solicitor and client, and an allow-
ance for the time, work and expenses of the Mortgagee, or
of any agent, colicitor or employee_of the Mortgagee, for
any_purpose herein provided for and whether such sums
are_advanced or incurred with the knowledge, consent,_con-
eurrence_or acquiescence of the Hlortgagor or otherwise,
gre_to be secured hiereby and shall be a charge on the mort-
gaged premises, together witn_interest thereon at the said
rate, and all such moneyvs shall. e repayable_to_the Mort-
gagee on demand, or if not demanded then with the_next
ensuine instalment, excepi as herein otherwise provided,
and_all_such_sums_together with interest thereon are in-
cluded in _the expression ‘ihe mortgage moneys.’”

Does _this_covenant_bind the transferee who purchased the

This point was considered in Central 3 tge. & Housing Corpn.
9. Ward (1957-58) 23_VWR 319 (Alta.)_which dealt with_the
guestions: (1)_Whether_the Central Mortgage and_Housing
Corporation was entitled to collect from the defendants, as
purchasers_of the mortgaged property, the costs (solicitor-and-
glient) incurred by the corporation for legal services, provided
prior to the commencement of foreclosure proceedings, in _the
eollection of arrears of monthly payments owing under the
mortgage; and (2) Whether the corporation was entitled to
gecover from said defendants, because of their failure to pay
said_costs, the costs incurred by the corporation in said fore-
glosure_proceedings. '
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however, was decided on_the basis of the various federal sta-
tory provisions_applicable and The. Vendors’ and Mortgagees’_
Costs Fxaction Act.

Sec. 61 of The Land Titles Act, RSA, 1955, ch. 170, provides_
in part:

~ “61 (1) In every instrument transferring land for which
a certificate of title has been granted, subject to mortgage
or encumbrance, there shall be implied the following . cov-
enant by the transferee both with the transferor and the

- mortgagee, that is to say: That the transferee will pay the
principal money, interest, annuity or rent charge secured
by the mortgage or encumbrance, after the rate and at the
time specified in the instrument creating it, and will in-.
demnify and keep harmless the transferor from and against
the principal sum or other moneys secured by the instru-
ment and from and against the liability in respect of any
of the covenants therein contained or under this Act im-
plied on the part of the transferor.”

4

It seems to me that the effect of this_section_is to create:
(1}_An_implied covenant by a_fransferee to_pay the principal
money, _interest,_anpuity_or rent secured by the mortgage, in
effect, establishing privity_of contract between the mortzaces
and the transferce_as to these_obligations; (2) An_implied cov-
epant by _a transferee_to_indemnify the transferor from and
against the principal sum or other moneys secured by the instry-

Both_quesiions_ywere answered in the negative. This case,_

ment, and from and against the liability in respoct of the coven-

Aants _contained in the mortgaze, which_does not have the eifect
of establishine nrivity of contract_between the mortgagee_and
the_fransferee_with_respect to_these obligations.

Zhe charge on the_mortgaged. premises for legal costs, gs
fetween_solicitor_and client, created by clause 14 (b)_is, in_my,.

Ylew, such a “Jiability in_respect of the -covenants contained in

Ahe mortgage”

Therefoxe, in_the_absence of any privity. of contract betwee
ﬂle,_m_ggtgaggem@nd,_theﬁtmnsferee in fact, or implicd by law,
with respect to payment _0f_these_ costs, the mortgages is not
entitled to payment of such costs by_a transferee who has pur-
&hased_the property subject to_the mortgage.
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Central Mortgage and Housing Corporation v. Conaty (1967)
59 W.W.R. 11 (Alta. S.C.A.D.).

Appeal from the judgment of Kirby, J. (1967) 58 WWR 119, Appeal
allowed.

Defendants were transferees of lands_subject to_a_mortgage in_favour
al_plaintiff; when the transfer took_place. na sgreement ivas. mare
batween the parties resarding the_repayment_of. the moneys._secured
by _the_mortgage, costs_.or._otherwise. Payrnents fell intn arrears
and_foreclosure proceedings _were_commenced_hut_arrestod when
the defendant paid the arrears and_costs_of_the foreclosure proceed-
ggs-;;s__t_a;gg_qn a. party-and-party hasis: plaintiif_elaimnad the

rther sum of $25 (an agreed amount) incurred by it on a_solicitor-
andclient basis _in_connection_with the_coilection of the mortzage
arxears.. Kirby, J. held, on a special case stated for his oninion,
that the plaintiff was not entitled to the further sum claimed.

A&t was held, per Allen. J.A. McDermid. J.A. concurring, Kane, J.A.
dissenting, that .the appeal must be allowed: the authorifies are o,
1e_effect that: (1) A nrovision for payment of a mortzazee’s ledil
gosts_on_a_solicitor-and-client basis is valid and hinding upon {he
mortgagor; (2) While there mey be no privity of contract existing
ween the mortzagee ang tne. transferee which wouid enahble the
mortgagee to_recover solicitor-and-client costs. from the transeree
_ln,_a_,‘png_s_g_r‘xal.__agtipp__gg_the_ covenant, there is no doubt that fhe
ortgagee js entiiled_to_add_them to the other moneys awing undsr
the mortgage and that they constizute a charge upon the mortgugad
and: (3) n_ foreclosure procecdings the mortgagee would be en-
titled to_recover these cnsts _from_the proceeds_of sale; (Y The
iransferce_would be_required to DAy these costs as a conditind of
Fedemption: Flecls v _Whitchead [1524] 3 WWTR 470, at 471, 410, 19
- Sask LR 64, 27 Can _Abr 833 (C.A.); Secord v. Tessier (1910117 3
Alta LR 56, at 53. 27 Can Abr $S9: Can. itge. Invt. Co. v. Baird
(19]ig3)d10 WWR 1125, at 1197, 34 WLR 985, 27 Can Abr 830 (Alta.)
applied.

% Jhe word “costs” as used in sec, 19 of The Judicature Act, RSA, 1935,
ch. 164, (which_gives the court jurisdiction_tq grant relief ifrem
the consequences_of non-payment. of principal or interzst upon pay-
.ment by the _mortzager of zll arrcars ‘awith lawful rcosts and
charges”) can be_interpreted _to include solicitor-and-client costs as
well as party-and-party costs: Arcok v. Yewchuk and Pnanas (1962)
39 WWR 13, at IS, [1862] SCR 535, reversing (1961.62) 3§ WWR
547, 1962 Can Abr 179, applied.

L ]

Per Kane, J. A. (dissenting at 12-13):

o -

_Kane, J.A. (dissenting) — The facts are set out in the
Judgment of my brother Allen. The respondents are not the
griginal mortgagors. They received and registered a_ _tr;mgfgr
Qof_the_mortgaged land_from the original mortgagors and_they
are the registered_owners subject_to the mortgage: Sec. 63 of
The Land Titles Act, RSA, 1933, ch. 170, ,

The_respondents did not enter into any agreement with the
appellant so_there is no privity of contract between_the_respon-
dents_and_the _appellant_and sec, 61 of The Land Tiiles_Act
applies.




With respect, T agree with_the learned trial judge (1967)
98 WWR 119, that sec. 81 creates: (1) An implied covenant
by_the respondent_tq_pay the principal .money..and interest
secured by the mortgage, in_effect, established privity of_ con-
fract between the_ appellant and the respondent as_to.these_
obligations; (2). An implied covenant by the respondents to
JUndemnify_the Jagers, the original mortgagors from whom the

Zespondents received transfer to the land, against_the principal
sum_and other_moneys secured by the mortgage and ircm and
ggainst liability in respect of the covenants contained in the
mortgage, which implied covenant does not have the. eiffect, of
establishing privity_of contract between the appellant . and the
respondents with respect to these obligations,

Jt.may _well be that if the present action had_been brought
againsf_the_orviginal mortgagors and they had been the.reg-
istered owners, then under clause i4 of the mortgage, solicitor-
and-client_costs _could_have been _collected from the originai
Joortgagors because of the agreement to pay such costs: Meck
2. Whilehead [1924] 3 WWR 470, 19 Sask LR 64 {C.A); Re
Adelphi Hotel (Brighton) Ltd.; Disirict Bank Ltd, v, Adelphi

Hotel (Brighton) Ltd. [1953] 1 WLR 953, 97 Sol J 439, [1953] .

2 All ER 498. RBut this action is not such an action.
What _the respondents must pay _to_the appellant_under see.

61 (1) is the principal monev and interest secured by _the mort-
gage.. That_in_certain circumstances moneys paid cut by the
appellant_in respect of the mortgage become principal. appears
cdear. But I am not able to understand_how. solicitor-and-client
eosts which the respondents have not agreed to pay become

pringipal. There is no agreement between rhe appeilant and.

the respondents that the respondents will pay solicitor-and-client
gosts. Sec, 61 _does not operate_to supply such an agreement by
Implicatioi.

What _the appellant is entitled to. recover_by_way of costs js
the_amount of the. costs taxed under R, 1061. .and_these_have
been_ tendered to it. IfIam correct in my view above expressed,
solicitor-and-client costs are not “other charges” _of the nature
referred to_in_the order sisi; nor are they_ “lawful costs and
charges” to_which sec. 19 of The Judicature Aci, RSA, 1935,
ch. 164, refers.

X would dismiss the appeal without costs.
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Per Allen, J. A. (at 20-23):

@

* Ti_seems to_me that I must therefore hold that in an_action
aguinst the ¢ original morigagor t the mortgagee in this case would
have been 1_entitled to add to the amount Secured_by_the mort-
g_agt_e,_,f_fg_ig_a.nd_?ggasonablq__lﬁegal costs incurred by him _ss
&egyegnasqlicitog;agd _client in exercising or enforcing or at-
fempting _to enforce his rights under the morigage and in_con-
gection with _the cellection_of the_mortgage arrears, and it is
admitted that_the_solicitor-and-client .charges involved in thjs
matter were so incurred and are fair and reascnable,

— T

tion is not_whether the mortgagee is entitied to his costs as
between solicitor _and client as against_the mortgagor, but

Fhether he _is_entitled to them as against the defendants who

?,re._fche.t.ran_s_f,ere_e.s_,fzqm.;.mcz,mortgagov of the mortgaged lands
And_this brings us, initially, to a. cansideration_of the effect_of
-sec. 61 (1) of The Land_Titles Act, RSA, 1955, ch. 170, whic]
reads as follows: :

However, this does not dispose of the case. Here the gquas-

“61. (1) In every instrument transferring land for which
& certificate of title has been granted, subject to mortzags
or encumbrance, there shall be implied the following cov-
enant by the transferee both with the transferor and the
mortgagee, that is to say: That the transferce will pay tha
principal money, interest, annuity or rent charge secured
by the mortgage or encumbrance, after the rate and at the
time specified in the instrument creating it, and will in-
demnify and keep harmless the transferor from and against
the principal sum or other moneys secured by the instru-
ment and from and against the liability in respect of any
of the covenants therein contained or under this Act implied
on the part of the transferor.”

The Jearned_trial_judge_considered that_the effect_of_thig
Section_was_to_create: (1) An_impiied covenaat by a trams-
feree _to pav the m‘_ig.,c_igaﬂ__money,_q,intercst,_., annuity or_rent

charge secured bv the mortzage, in_effect, establishing _Lrivity
Qfxgggjraqt_hep;&en_ the mortzagee_and the transferee as_to
t@g’m‘xg@_ﬁpm; and (2) An implied covenant by a _transferge
fo indemnify. the iransferor irom and against the principal sum
and other moneys secured by the instrument and from _and
against the liability in respect of the covenants concerned in
the_mortgage. which does_not -have_the_ effect of establishing

privity of contract_between_the mortgagee and the transferee

with respect to these obligations.
He went on to hold that _the charge on the mortgaged prem-

ises for _legal costs : as_between_solicitor_and client created by
clause 14_(e) of the mortgage_was,,a‘liability, under. the_rav-
enants ,_ggp,t.z_xmeﬁ_m_the_moﬁgage_in_rcspect__gf which no privity
of contract existed hetween the mortgagee and the mortaacor
and _that_the_ mortzagee was not entitled to_ bayment_of_these
gosts by the trqns_f_ems_\trgg_ll_at_wg_ui;'ad_titlLto_t.he_mm@:tx

subject to the mortgage,
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&thpugh_m_hi.s.mdg_m.em_tbg_lemed trial judge does_not

deal_specifically_with _the alternative question, namely, “Is the
Plaintiff entitled to a charze upon the lands_described _in_the

-

mortgage for the said sum cf $25.00 once it is_paid hy_the plain-

HEE to its solicitors?” we can_fairly assume from the foregoipg

that he would also_have answered this guestion in the negative.

- 'Ltbjnk,,_i_t_i‘_s,_,obyions_&_from_,the authorities to which I have
JFeferred, that a_negative answer to the initial question does_not
 dispose of the matters in issue,

~ Lam of .ﬂl__egop_i.n_iguhgt_‘thezcaswggt_tedQab@xe_slseaur.lx_.eg_tgb-
Jish; |

(1) That_the provision for_payment of legal costs on_a
golicitor-and-client basis is valid and_binding_upon_the mort-

gagor;

(2) That while there may be no privity of contract existing
Petween the mortgagee_and_the transferee which _would_enable
the_mortsagee to_recover solicitor-and-client__costs_from_ the
transferee in_a personal action on tine. covenant, there is nq
doubt that the morteaces is entitled_fo_add_them_to_the other
moneys_owing under_the morteage_and that they constitute a
gharge upon the mortgagzed land; :

(3) JThat in_ foreclosure proceedings _the _mortgagee _would
ke entitled to recover these costs from ths proceeds of sale;

(4) That the transferee would be regquired to pay these costs

&s.a condition of redemption.
Thus, the_ alternative question should_be answered_in _the

affirmative,

However, the guestion still remains zs_to whether the mort- _
gago;;,j§:_r_egu_ir_gd:tpzpa}-;these*solicitor-and-client costs as a.
.condition of being granted_relief from he consequences of non-
JRayment of principal or interest under the mortgage by virtue
of_the provisiens of sec._19. of_The Judicature Act, RSA, 1955,
¢h. 164, which reads as follows:

“19, 'IZ_he_CQ_L:zt.h;s;juris.diction,;fr_a;grani:_a_rzd_sf;%ﬂ. grant
mlicf_from_the,cqrjgequenqes Oi_nan-payment of prinecipal
Qr_interest by a mortgagor or purchzser in any case in which
the mortgagor or purchaser, his helr_or assign. pays all_the
arrears due under the mortgage or agreement for sale with

muogts;.aniﬁ_hﬂg_@_g&matbe}:a}f_

*{a) at any time before a judgment in the premises is
recovered, or

“{) within such time as by the practice of the Court
relief therein could be obtained.”
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I think the use of the words “Jawful costs.and charges” [the
falicizing is_minal in_the section above quoted. makes it clear
that_anything which might under the terms of the mortgage

be.added to the charge on the property constituted by the
mortgage requires_that the solicitor-and-client costs, which
may _be_added_to_the amount charzed on the land under clauge
14 of the mortgage, must be included in the amount to ve paiii
py_the transfereec as a_condition of_the granting of the relief
provided by sec. 19 of The Judicature Agt. ‘

I might add that I see no_reason why _the word “costs” may

not be interpreted to include “solicitor-and-cliont costs” as well

gs_party-and-party costs. I think the word. ‘“costs” shouid_be

interpreted accordinz_to its context. In Kreok v. Yewchuk

and _Panas (1962)_ 39 WWR 13, [1962] SCR 535, _reversing

{1961-62) 36 WIWIR 847, Martland, J., in commenting on_sec.
17) .of The Judicature Act, said at p. 13:. |

“Jt_derogates_from the common-law rights_of a mori-
gagee of land and, consequently, I see no_reason_io_read
into it any intention beyond what is to be determined_by a
strict_consideration_of the words actually used.”

Applying this_reasoning to the word “costs”_and giving effect
to_its_ordinary meaning, I do not think the solicitor-and-cliznt
costs are necessarily excluded, particularly_when the_mortzage
sued upon malkes express provision_for them to be payvable,

I have indicated_that there is a question still to be resolved
as_to_the plaintiff’s right io_recover these costs in_a personal
action_against the transteree on the covenant for payment cons
dained in the mortzagze, but_as_this action dees not come within
that category it is unnecessary for me to_deal with_this_gugs-
tion on this appeal,

The_anpeal should _therefore be allowed and_ both _the initial _

guestion and the_ alternative question should be_answered..in
the affirmative, As I understand that this_is_in the nature of
a “test case,” there will be no costs to either party.

20
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APPENDIX B

SASKATCHEWAN CASES

Reeves v. Konschur (1908) 8 W.L.R. 346 (Sask.).

Section 77 shows very clearly that the intentions
of the legislature ‘was to protect the transferor from any
covenants that might be contained in any mortgage or encum-
brance upon the land existing at the time of the transfer
(per Johnstone, J. at 349).

Reeves v. Konschur (1909) 10 W.L.R. 680 (Sask.).

Per Lamont. J. referring to Johnston, J.'s inter-
pretation- of section 77 (at 690-691):

®*With this interpretation of the
section, if I may be allowed to say so,
I entirely agree. In the ordinary case
where a purchaser buys land subject to
a mortgage, he assumes the mortgage and
retains the amount of the same out of
the purchase money, and the statute con-
templates that he should pay the mort-
gage and save the transferor harmless.
If it were not so, the purchaser would
be defrauding the vendor by casting on
him the burden of paving off the mort-
gage after having retained the same out
of the pruchase money. This section
seems to me equivalent to an express
covenant in the transfer that the pur-
chaser will pay off the mortgage and
interest and will indemnify and save
harmless the vendor therefrom."
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Colonial Investment and Loan Co. v. Foisie (1911) 19 W.L.R.
748 (Sask.).

Section 63 of The Land Titles Act provided at
that time:

“In every instrument transferring
land for which a certificate of title
has been granted subject to mortgzge or
encumbrance, there shall be implied a
covenant by the transferee with the
transferor, and so long as such trans-
feree shall remain the registered owner
with the mortgagee or encumbrancee,
that the transferee will pay the princi-
pal money, interest, annuity, or rent
charge secured by the mortgage or encum-—
brance, at the rate and at the time
specified in the instrument creating
the same . . . ."

Per Wetmore.C. J. (at 749-750):

"There is nothing in the statement
of claim to show, except, it may be,
inferentially, that Clark is a trans-
feree from Foisie, the mortgagor, or
how he became registered owner; and it
is not set forth in the statement of
claim that personal liability is claimed
against Clark or Lutz by reason of any
implied covenant, statutory or otherwise.

I am of opinion that, where a proceed-
ing is taken against a transferee of land
subject to a mortgage, and it is sought
to hold him liable personally under sec.

63 of The Land Titles Act, there should be
an express claim setting forth that such
transferee is so liable. I think this is
especially true, as the liability is statu-
tory and new; but, under any circumstances,
the defendant sought to be charged ought
to be distinctly informed as to how or by
what authority he is alleged to be held
personally liable.”
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Ross and Phillips v. Schmitz (1913) 5 W.W.R. 399 (Sask. S.C.)..

Where in a transfer there is a co§enant by the
transferee (express or implied) for payment of principal and
interest on a mortgage upon the lands transferred and for
indemnifying the transferor from and against the same, all
payments made by the transferee can be said to be made on
the behalf of the transferor and are sufficient to prevent

the Statute of Limitations from running.

Montreal Trust Company v. Boggs and Beresford (1915) 31
W.L.R. 914 (Sask.). :

The effect of section 63 of the Land Titles Act,
as amended by Ch. 20, sec. 5 of the Statutes of 1909, is
te give a mortgage of lands the right to proceed against
a purchaser from the mortgagor, directly, thus avoiding
the necessity of obtaining an assigmment from the mortgagor
bf his right of indemnity--but the statute is not intended
to compel a transferee of mortgaged land to pay off the
mortgage, where, apart from the statute, equity would not

have compelled him to indemnify his vendor.
Per Lamont, J. (at 915-917):

Boggs transferred to the defendani Bereaford an_un-
divided_ five-fourteenth interesi_in _the said _lands, “Iuch
fransfer was_registered, and Beresford thus bemme the I'Ef'la-
“tered owner_of said interest. The_instalment of prmcmal
and_interest which_fell due_April 1st, 1913, was not pald
and. the_plaintiff company_brought this action_to _enforce
JDayment thereof, and thev ask for perenm]_lldvment against
Boggs on_his_covenant to nav. and also against Beres iord ord on
!l},&ground that; by sec. 63 of the Land T 1tle< Act, ihere is an
implied_covenant hetween Beresford and the _plaintift “cong-
-pany that_he will pay the mortrage and interes L. That _sec-

fion reads as follows:—
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“63. In every instrument transferring_land for which
& certificate of title has been granted subject to mortgage or

_incumbrance, there shall be implied a_covenant by the trans-
.feree with the transferor and o long as such transferee shall
Jemain the rezistered owner with the mortengee or incum-
brancee that the_transferee will pay_rhe principal_money, jn-
terest, annuity or rent charge secured hy_the morigags or
Jacumbrance at the rate and a the Airye_specified in the in.
strument_creating the same, and will indemnify and keep.
harmless the_transferor from and against _the principal sum
ar other moneys secured by such instrument and |_from_and

contained or under this Act implied on the part of the trans.
feror.”

Prior to this statutory provision, as was pointed oyt i
Bdr. Justice Stewart, in Short v. Graham, ¥ W, L, I 383 a4
purchaser of mortgazed property was in equity held hound 1.
indemnify the vendor against his personal liability 1o th._
mortgagee under the covenant to pay contained in the muegi.

gage. This was because the purchaser assumed _the mors-
gage and retained in his possession_the_amount of purehiaee
money represented by it, and equity_compelled him to_appra.
*.priate_such_purchaze money to the mortgage, or to_luuwl it
gver to the mortgagor if he had to payv under his covenant.
But it_was_always open to the purchaser_to_shew, hy parai -

sgainst the liability in respect of any of the covenants therun

-evidence or otherwise, that, on_the facts of his particular cize,

‘mo_implication_arose that he would_indemnify_the vemior:
Beatty v. Fitzsimmons, 23 0. R. 245.

A presumption to indemnify would be rebutted where the
purchaser paid the full purchase price to_the vendor on_the
understanding that the vendor would have_the mortgage dis-
charged ; also where he took title as transferee for the real

"It was only where the mortgage formed part_of the pur-
chase _price of land, that equity fastened upon the purchaser’s
conscience_the obligation of indempifving the vendor. Eyeit
mhen the purchaser was bound to make good_ihe purcliise
money, the mortgagee could not sue him dircet, as there was
no privity of contract hetween them. }iu{t if the mortraree
obtained an assignment from_the_martzagor of_his_tient ol

jpdemnity, he could then sue the purchaser direct: Malone
% Campbell, 25 §. C. R. §22. A N
dvre——
Section 63 of the Land Titles_Act, as originally passed.
did not contain the words “with the transferor and so lon:
g8 such transferee shall remain the registered owner with tiw
wortgagee or_incumbrancee.” These words were added by
gee. 3 of ch. 20 of the statutes of 1999, The object of addins
these words, in_my _opinion, was to_give the mortgagee the
zight to_proceed against the purchaser directly, and thus
Bvoid the pecessity of gerting an assiznment of his right of
Jndemnity from the mortgagor, who might be dead or_out
of the country at the time the mortgagee_desired to commence
proceedings in respect of the morrzaze. The statute was not,
~in my opinion, in anv way intended to compei a transfleree of
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mrigraﬂe& land to pay off the mortgage where, apart from
the_statute, equity would not hs have_ conmcllcd hml to m-
Jemnify his vendor. A mortzagee, in 'ulvancmu- money upon
& mortgage, looks for his security to the mortgaged Iaml and
the covenant of the morteagor. The statute was not mtended
o mci'eaé'e that security, but w hele ere. the mortgagor has :old
ﬂ;e_mortoa_ggd_premlsm and the purchaser haa '1ssumed the
mortgage, or retained in his possession an amount of pur-
chase_money equivalent thereto. he is now, by =tatute com-

ed to appropriate that purchase moneyv to the mmt"d"e,
;ust as_ formerly he was compelled in equity to hand it o mer
tothe mortgagor if the mortzagor was compellgd to pay_the

mortgagee.

* JThe question then arises: Has the section any application
where_the purgha~er acquires only a portmn of the mort-
gagor’s_interest in the mortgaged premises? I agree_with
the conclusion reached by Jr. Justice Stewart in Shorf v.
Graham, supra, where he_says:— i

“J am verystrongly of opinion that the application of the
statute should, therefore, be restricted entirely to the case
where there has heen a real purchase hy the_transferce_and a.
complete. partmu with all his_interest on_the part of the
fransferor.”

As the covenant implied is_that the transferee will -pay
the principal money and interest secured by the morigage, it
would_seem to_clearly contemplate_being applied only where
..the_ purchaser would have, prior to the statute, been liable in

quty to_indemnify the vendor for the whole amount. Thla
he would_not have heen called upon to do on the purchase

of an_interest merely..

The Dominion of Canada Investment and Debenture Co. Ltd.
v. Carstens et al [1917] 3 W.W.R. 153 (Sask. S.C. en banc).

Section 63 of The Land Titles Act does not apply
where the registered owner of mortgaged premises transfers
a part only of his interest. Per Lamont. J. (at 155-157):



Titles Actn

e registered owner_of mortgzged pre-
'‘Wxstransfers a part only of his interest?

This_question came squarely._before me in_1fontreal Trust
Lz Boggs, 8 \W.W.R._1200; 25 D.L.R. 432, and_I there
gkl that the section applied_only wiere.there had been a_com-
.ggclc parting with all his interest on the part of the transieror.
Sething was presented in_argument to cause me to alter - the
ssew 1 there expressed. The implied covenant. is_that_the
Ezsg.tif.crm,\:ill_pay.the_mox:tgag&nlotxe);and_intetﬁjt—tw&.thm_’-
Je will pay a part thereni propartionate_to his registered. in
~grest—but that he will pay the entire_amount .due._under the
Zortgage.  Icannot see anything in the langnage of the sec-
,Ef;’!_!f__o'_supjzc'_rl_thg_;lrgu_mcnt that the.covenant implied is that
a__’-_’tg_t:rnaﬁferee will pay a portion enly of the mortgage moneys
snd interest.  If such had been the. intention of the legislature
- uld have expected it to say so, and to have made provision

rﬂ—m&i&_mpmﬂﬁﬂﬂmetlbs_Pﬁdﬂlhﬁm%
S¢ree would be arrived at. -

As _I\Ir. Justice Beck says in Great WWest Lumber Co. 7:
Murrin & Gray, [1917 ] 1 W.WR. 943 ; 32 D.I.R. 485, at

& 496

Is the proportion to be based upon the proportion of quantity or vaky

of the proportion purchased? N
In that case the same learned Judge also said:

An implicd contract is one which the law raises on the ground that .-
equity and justice the obligation ought to subsist (Moses v. Macferlan, ;
Burr. 1005; Leake on Contracts, 6 ed. at p. 42; 9 Cye. tit. “Contract,” P
243). h

Can_it_be said_that equity or justice require a_purchaser.. -
aninterest in mortgaged property to pay the whole of the mort.
gage moneys and interest? Take for instance the facts of th.
Bog_gs case, supra. There, Boggs.h.ad mortgaged a quarter-
section for $130,000. He then subdivided the quarter and sl
a five-fourteenth interest. The principle_goxerning the_liali.
Aty_of the transferee of_an_undivided. interest in my opinic:

must be the same as that_applicable_to_the transferee of i
@i_g@g_a_l_p_o_r_t_i.wf_thg_pwpegty. Suppose in that case s
purchaser had purchased an individual lot valued at $100, an
obtained a certificate of title therefor, subject to the mortgage.
s it reasonable to suppose that the legislature intended to sad-
dle the purchaser, through the implied covenant, with the pay-

ment of the whole mortgage, i.e., $150.000?> Neither Justice
"mor equity require that he should do so. Yet that would he
the legal right of the mortgagee if the section applied on the
sale of a portion of the mortgaged property. To_my mind, 1t
is_equity_to:compel_a_transi eree_to_pay. the entire mortzage
money_orly_where he has_ purchased the whole of the mori-
gaged property, and where—as between himself and his trans-
Jferor—he should in_good conscience pay it. ) T

This brings us to the_question, does_sec_63_of The Laud.
¥ v w
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A_consideration of the_state_of the law prior_to the enact-
soent_throws. light, in_my opinion, upon the intention of the
legislature, Prior_to_the statutory provision_when_a_mort-
gagor_couveyed his land subj ject to a mortgage there was an
implied obligation_on_the part of the purchaser to indemuify
the mortgagor against_the mortgage debt, bur as there was ne
privity of contract_between the purchaser and the mortgagee.
zhe latter could not sue the purchaser direct unless he obtained

irom the mortvagm arL assxgnmen* of hls n"ht of mdemmn

to_indemnify_the mnrggauor Eritish_Canadian Loan Co, <-
Tear (1893).23 O.R. 667, .

The statute gives to this mortgagee the. nght so Jong as the
msferge remains th_r_t:é,ﬁlﬂs.d_o__ﬂat.._gi,suma him gu-eu

Nm;_t_hg_mﬂf«lt) of obtaining_an assignment of the mort-
wgor's right of indemnity. S

As_in_my _opinion the 1mp11ed covenant_js onh,_appiicable
shere. as between the transferor and the transferee, the trans-
force assumes. the whole of the mortgaged _indebtedness, which
. ibis case he did not do, the plamuit\ did not have a_ uood
couse of activn n against G Gdhorn _when they 1<:ucd thexr writ;
w which_case, upon discontinuing the_action, Gelhorn became

enuitled_to his costs.

,;Q____purch'tser to show that by e\pre<s ac're.ment he wa% not

Anderson v. Stasiuk [1927] 1 W.W.R. 49 (Sask_. C.A.).

The implied covenant between transferor and

transferee under section 64 (2) does not arise where land

is transferred by a sheriff pursuant to a sale under a writ

of execution. Per McKay, J. A. {(at 52):

“This is not the case of a sale by
the defendant to the plaintiff, wherein
the defendant is transferor and the plain-
tiff transferee of the defendant. And
there is no privity of contract between
the plaintiff and defendant, as the rela-
tionship of vendor and purchaser did not
exist between them; and the implied cove-
nants, which may exist between vendor and
purchaser, including that referred to by
sec. 64, subsec. 2 of The Land Titles Act,
in my opinion do not come into operation
under the facts of this case.”
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Central Mortgage and Housing Corp'n. v. Johnson énd,
Chalazan et ux. [1971]] 5 W.W.R. 163 (Sask. C.A.).

In an action to foreclose a mortgage the mortgagee
is entitled to costs on a solicitor-client basis against
both the mortgagor and the transferee, especially where the .
mortgage itself so provides. (Conaty (Alta. S.C.A.D.)
applied.) Per Culliton, C. J. S. ( at 167-168):

*In Manufacturers' Life Insur. Co.
¥. Independent Investment Co. Ltd. et al
54 B.C.R. 5, [1939] 4 D.L.R. 811, Manson,
T., of the British Columbia Supreme
Court, held that a mortgagee is entitled
to tax the costs of foreclosure against
the mortgagor on a solicitor-and-client
basis, particularly where the mortgage
itself so provides.

The Alberta Appellate Division in
Central Mortgage & Housing Corp'n. v.
Conaty (1967) 59 W.W.R. 11, 61 D.L.R.
(2d) 97, was faced with the same problem

v that is raised in this appeal, as the
mortgage there considered contained a
clause identical to the clause in the
mortgage in this case, which I have
already quoted. Allen, J. A., in deli-
vering the majority judgment of the Court,
after a careful review of the relevant
authorities, said at p.20:

"It seems to me that I must there-
fore hold that in an action against the
original mortgagor the mortgagee in
this case would have been entitled to
add to the amount secured by the mort-
gage, fair and reasonable legal costs
incurred by him as between solicitor
and client in exercising or enforcing
or attempting to enforce his rights
under the mortgage and in connection with
the collection of the mortgage arrears,
and it is admitted that the solicitor-
and-client charges involved in this
matter were so incurred and are fair
and reasonable."”
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Allen, J. A. then went on to hold
that costs on a solicitor-and-client
basis could be charged by the mortgagee
not only against the original mortgagor,
but against his transferee as well, a
conclusion with which I respectfully
agree.”



Sokolov v. XKachmark [1929] 1 W.W.R.

APPENDIX C:

MANTTOBA CASES

Real Property Act on the part of the transferee of mort-

The covenant which is implied by sec. 97 of The

353 (Man. C.A.).

100

gaged land with the transferor is one which can be rebutted

by evidence of circumstances which make it inequitable that

it should be enforced.
law for all practical purposes the same as it was before
the section was enacted. Per Fullerton, J. A. (at 354-

358):

_ The plaintiff’s whole case hangs on sec. 97 of The Real
Property Act, which reads as follows:

In every instrument transferring an cstate or interest in land under
the new system, subject to mortzage or eucumbrance, there shall he
implied, unless otherwise expressed, *he following covenant by the trans-
ferce with the transieror, that is to say, that such transieree shali pay
the interest, anmuity or rent charge secured by such mortgage or
encumbrance, after the raie and at the time specified in the instrument
creating the same, and shall indemnify and keep harmless the trans-
feror from and against the principal sum or other meneys secured by
such instrurrent, and from and aguinst all Hability in respect of anv
of thc covenants thicrein contained or under this Act implied, on the
part of the transferer.

On the reading of this section one would think that the
plaintifi’s right to recover under the implicd covenant was

-very plain indeed, but an examination of the authorities shows

that the «uesticn is not =0 simple as at first appears.

We have no decision of our own Courts directly in point
but in other provinces very similar sections have been inter-
preted by their Courts to he nothing mere than statutory dec-
farations of the common law.

Before the passing of this section the law in force in Mani-
foba relating to implicd covenants created by conveyances is
well stated by Lord Thion in the old case of 1 aring =. I ard
{i800) 7 Ves. 332, at 336, 32 E.R. 136, as follows:

The same principle applies ta the purchase of an equity of redemption:
for the party means at the time of the contract to buy the estate subject

, ghat morigage ¢ ® * If he enters into no obligation with the party,
.som whom he purchases, neither by bond or covenant of indemuity to
ene him harmiess from the mortguge, yer this Court, if he reccives
-oseession, and has the profita would, independent of contract, raise
st his conscience an oblization to indemmify the vendor against the
.eprsunal obligation to pay the moncy dur upon the vendor's transaction
f mortzage; for, being become vwner of the estate, he must be supposed
o, jntend to indemnify the vendor against the meortgagor.

The section, therefore, leaves the



The broad proposition thus stated is subject to certain
qualifications.  For example. it has heen held that in the ab-
«enee Of express stipulation on the subject the right to in-
demmnitication against a minrtgage arises from the facts estab-
fished in evidence and that evidence is admissible to show that
it was not the intention of the parties that the transferee
<hould assume liability for the mortgage: Beatty v. Fitzsim-
wons (1893) 23 O.R. 243, - -

.

Again, when a conveyance is taken merely as security for a
debt no right of indemnity arises; it is only as between a real
vendor and a real purchaser, in the ordinary sense of the
words, that such right of indemmnity arises: Fullerion w.
Brydges (1885) 10 Man. R. 431; H-alker . Dickson- (1892)
00.AR. 96 )

In Fraser ©. Fairbanks and Coombs (1894) 23 S.C.R. 79,
Sedgewick, J., at'p. 90, said: i

The right to indemnity, which as a general rule.a mértg:igor who has
sold his ecquity of redemption has against the purchaser, is an equity

only; it is in no sense a legal liability; if enforceable at all it cannot be
enforced ‘except against one who in equity is a real purchaser.

Again, when the transfer is to a nominal purchaser or
only of a portion of the property covered by the mortgage, no
unplied right of indemnity arises.

The implied contract of indemnity created by a .convevance
of property is hased on the consideration that in equity and
justice such obligation should subsist. At common law it was
always open to the parties to show facts to negative the ex-

_istence of such obligation. :

_In the present case there is no evidence to show that Nellie
Kachmark had anything to do with the purchase and the
learned trial Judge has found,

That the defendant Nellie Kachmark was not shown to be a party to .

that agreement of purchase entered into between the plaintiff and Louis
mark. .

It is perfectly clear, therefore, that before the passing of
the statute, the defendant Nellie Kachmark could not have
heen held liable on an implied covenant of indemnity.

The ‘question then is whether cec. 97 of The Real Proper;,
Act creates such a liability. ’

In Alberta the corresponding section of their Land Tifl;
Aet, RS.A, 1922, ch. 133, reads as follows:

§4. (1) 1n every.instrument transferring land, for whicl a certifica.
of title has Leen zranted, subject to mortzage or incumbrance. ther.
shall be implicd the following covenant by the transferee both with tn,
transferor and the nortgagee, that is to sav: That the transferee wiji
pay the principal money, interest, annuity or rent charge sccured by th
mortgage or incumbrance, after the rate and at the time specified in the
instrument cieating the sume, and will indemnify and keep harmless ihe
transieror from and against the principal sum or other moneys secured by
such instrument and from and against the Hability in respect of any o
the covenants therein contained or under this Act implied, on the part
of the transiecror.

l01
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It will be noticed that this section. anlile our own section,
gives a right of action to the mortgagee against the trans-
feree.

In Short ©. Grahan. (1908) 7 W.L.R. 787, the plaintiff
was the holder of a mortgage on land belonging to one Me-
Donald. The latter transferred the iand to the defendant by
a transfer absolute in form but given as security for a pros-
pective advance which in fact was never made. Stuart, ).,
dismissed the action. In his opinion the section in question
was passed to create a privity between the mortgagee and the
transferee. At p. 792, he said:

I am very strongly of opinion that the application of the statute should,
therefore, be restricted entirely to the case where there has been a real
purchase by the transierce and a complete parting with all his interest
on the part oi the transferor, and that whenever it is impossible for the
verdor, the transicror, to take advantage of the covenant declared to be
tmplied in his favour, that is, wherever he would have had, beifore the
sfatute, no right agoinst the purchaser capable of assignment to the mort-

. gagee, uhxch is adm'm. Hly the case here, then the covenant should not

be implied in favour of the mortgagee either.

In Ewans, Johnstone & Naismith . Asheroft & Br. Can.
Trust Co. (1915) 8 W.W.R. 899. mortgaged land was trans-
ferred to the defendant The Dritish Canadian Trust Company
on certain trusts. The mortgagee brought action to recover

the amount secured by the mortgage relyving on the implied.

covenant created by sec. 32 of the Alberta Land Titles Act.
McCarthy, J., who tried the case, held the defendant not
Liable. :

G.W. Lbr Co. Ltd. ©. Murrin azd Grey [19177 1 W.W.R.
945, 11 Alta. L.R. 173. In this case the defendant purchased
the equity in land mortgaged to the plaintiff. The trial Judge
‘found that there was an agreement between the defendant
and the vendor that the vendor should not assume the mort-

sage. In this case Scott, T., held that the right to negative
¢he tmplied covenant could only he exercised in the manner
srovided by the statute.  The “other members of the Court
held that the implied covenant could be negatived otherwise.

Sec. 63 of The Land Tiiles Act of Saskatcherean, 1906, ch.
24, as amended by ch. 20, sec. 5, of the swtutes of 1909, is
stmost word for word the same.as the section abm'c quoted
jrom the Alberta Land Titles Act.

The effcct of the section was considered bv Lamont, . in
Montreal Trust Co. ©. Boggs and Beresford (1913 3) 8 W,
®. 1200, 31 W.L.R. 914. In that case bomm mortgaged the
cast half of a section to the plaintiff and later transierred to
ghe defendant Beresford an undivided 3/14 interest. The
plaintiff brought action for the amount of an overdue instal-
ment of principal and interest against Beresford on the
ground that by sec. 63 of The Lmzd Titles Act there was an
implied covenant hetween Beresford and the plaintiff that he

will pay the mortgage and interest. At p. 916, Lamont, J.,
said :
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The statute was not, in my opinion, in any way intended to compel a
transieree of mortgaged land to pay off the mortgage where, apart {rom
the statute, equity would not have compelled him to indenmify his vendor.

At p. 917, he discusses the question of the application of
the section to the case of a purchaser acquiring only a portion
of the mortgagor’s interest in the mortgaged premises. He
says:

I agree with the conclusion reached by Mr. Justice Stunrt in Short .
Gral_lam;, supry, where he says: “I am very strongly of opinion that the
application of the statute should, therefore, be restricted entirely to the
case where there has heen a real purchase by the transferee and a_com-
plete parting with all his interest on the part of the transferor.” As
the covenant. implied is that the transierce will pay the principal money
and interest securcd by the mortzage, it would seem to clearly contem--
plate being applicd only where the purchaser would have, prinr to the
statute, been liable in equity to indemnify the vendor for the whole
amount. This he would not have been called upoun to do on the purchase
of an interest mercly.

In Dominion of Canada Inv’t. and Debenture Co. . Car-
stens [1917] 3 W.AW.R. 133, 10 Sask. L.R. 272, the Supreme
Court of Saskatchewan cn banc dealt with the construction
of sec. G3 of the Saskatchewan Land Titles Alct.  There, Car-
stens had first mortgaged to the plaintiff and the defendants
Miller and Gilborn respectively 15/16 and 3,6 of the land.
Lamont, J.. delivered the judgment of the Court and at p.
155, considers the question: Does sec. G3 of The Land Titles
Act apply where the registered owner of mortgaged premises
transfers a part only of his interest? and arrives at the same

conclusion he did in- Montrea! Trust Co. = Boggys, syer.,
Referring to the latter case. he said, at p. 156: t
Suppose in that case . purchaser “had purchased an individuy]
valued at $100, and obtmr}c-l‘ a certificate of title therefor, subject f. -
_mortgage [for $150,000] is it rcasunable te suppose that the lewisl,- -
intended to saddle the purchaser, through the implicd covenant, with -
payment of the whole martzzae, Le., 51300007 Neither justice nor g .-
required that he should do so. Yet this would be the legal right 7 -

mortgagee if the section applied on the sale of a portion of the MO, .
property. o

" This case was followed by the Appellate Division of .
Supreme Court of Alberta in In re Macdonald (19231 1w
W.R. 1031, 21 Alta. L.R. 66, [1925] 2 D.L.K. 748.

Welsh ©. Popham [1925] S.C.R. 349, was an appeal {rop
- the - Appellate Division of the Supreme Court of Alhert
([1924] 2 W.AWV.R. 1193, 20 Alta. L.R. 449). In this cie
the transfer of mortgaged land was given by the mortgagor a-
-security only, but was absolute in form and contained .
“declaration negativing or modifving the covenant by tl.
transferee with the transferor and mortgagee for pavmém 0
the mortgage, declared by sec. 34 (formerly 32) of Thic Luw-
Titles Act to be implied in the transfer.  Held that the tran-
feree was not liable. Duff. .. who delivered the judgment of
the Supreme Court, said, at p. 333: '
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In the circumstances of this case, therefore, s. 54 (1) did not crewt-
any covenant for indemuity in favour of the transieror; and since ti
terms of that scction leave no doubt that the transferee’s obligation t.
thc mortgagee is ounly to arise in circumstances in which the transier..
is, by virtue of the statute, under an oblization to mdcmmt) the tran--
feror, it follows that the aprellant must fail. This view is in harmuot:
with the course of decision in Albertn and Saskatchewan. Sher? :
Graham; Fvens v. Ashcroft and The Br. Can. Trust Co.; . 17 s
Co. v. Murrin aad Gray; Montreal Trust Co. v. Bogys and Beresfure.
Domiinior: of Canada Iic’t and Debenture Co. . Carstens; In re M-
* douald listate, supra.

To hold that sec. 97 ol our Act creates an irrebutaile pro-
sumpt-on in favour of the existence of a contract for indem-
nity would-work such great injustice in so many cases that it
is 1mpossxme to hold tlnt the Legislature intended such =
result.

The re:ult of the cases '1ppe1r5 to me to hold that the stat-
‘ute prima facic creates a covenant of indemnity which m1
be rebutted. This leaves the law for all practical purposcs
the same as it was before the passing of the section.

Superior Builders Ltd. v. Scott and Shore [1937] 2 W.W.R.
274 (Man. C.A.).

Payment by the original mortgagor-transferor to
the mortgagee is not a condition precedent to the trans-
feror's right of action on tha transferee's obligation to
indemnify implied by sec. 97 of The Real Property Act
{implied with transferor only at this point--transferor

'third partied' transferee in original action).

Pollock v. Shapera [1938] 1 W.W.R. 310 (Man. K.B.).

In an action based on the covenant implied by
sec. 97 of The Real Property Act on the part of the trans-
feree of mortgaged land with the transferor only, the
transferee is under the onus of rebutting the presumption
which the Act raises in favour of the transferor.

In the indemnity action against the transferee, the
transferor is entitled to any costs which he might have to
pay in connection with the action of the mortgagee against
him, and for his own costs of that action as between solicitor

and client.
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