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I. INTRODUCTION 

The purpose of this memorandum is to examine some 

of the terms that comprise the definition of the term "land" 

contained in the Land Titles Act
1 

ant"! ,.-:r-.3tl-J.qr any changes 

or amen��ents should be made therein. Sectio� 2 (11) provides: 

"2. (11) "land" or "lands" means lands, rnei;su­
ages, tenements and hereditaments, corporeal 
and incorporeal, of every nature and descrip­
tion, and every estate or interes� therein, 
whether such estate or interest is legal or 
equitable, together with paths, passages, 
ways, watercourses, liberties, privileges and 
easements appertaining thereto and trees 
and timber thereon, and mines, minerals and 
quarrries thereon or thereunder lying or 
being, unless any such are specially excepted;" 

II. EXPOSITION 

A. Legislative Historv of Section 2{11) 

The definition of land contained in Alberta's 

first Land Titles Act was in exactly the s��e form as it 

appears today.
2 

There have been no changes in its legis­

lative history. 

B. General Definition of the Term "Land" 

It is beyond the scope of this paper to examine 

what is included in the common law definition of land. For 

1 ' R�S.A. 1970, c. 198 . 

2 
See S.A. 19068 c. 248 s. 2 (a) . 



completeness, however, the following quotation from 

Halsbury's is included:3 

" The term "land'1, in its legal signi-
fication, includes any ground, soil, or 
earth, such as neadmvs, p�stures, woods, 
moors, \·laters, marshes, and heath; houses 
and other buildings upon it; the air 
space above it, and all mines and minerals 
beneath it. It also includes anything fL�ed 
to the land; and grmving trees and crops/ 
except those "Y?hich, broadly speaking, are 
produced in the year by the labour of the 
year • • • .  For the purposes of m·mership, land 
may be divided horizontally, vertically or 
otherwise, and either belmv or above the 
ground." 

4 And further: 

" The meaning of land may be extended 
for the purpose of a particular instru­
ment when this is required by the context; 
and it is extended for the purpose of 
statutes . • . .  Thus, under statutory defini­
tions, the word "land11 is usually extended 
to include not only land in the physical 
sense, wiL� all that is above it or under­
neath it, but also all rights in the land." 

Francis5 states that the repetjtion of the word 

2 

3
Halsbury's Laws of England, (3d. ed), vol. 32 qt 249. 

4 Id. at 250. 

5Francis, E. A.r Torrens Title in Australsia {Vol. 1), 
Butter.•mrths 1972 at 99; see also Baalman, J., The Torrens 
System in Ne't-7 South vlales I The La\v Book eo. of Australasia 
Lty. Ltd., (1951) at 14. 



"land" in this type of definition (although the Alberta 

definition purports to be a restrictive one by use of the 

word "means"), has the effect of incorporating therein the 

common law meaning of the word "land". He suggests fur�er 

that the same result would follow even more strongly if an 

extensive type of definition were employed by, for example, 

the use of the word "includes". 

3 

C. Messuages, Tenements and Hereditaments; Liberties and Privile� 

F 
. 'd 6 ranc�s prov� es: 

" The inclusion in the statutory defini-
tions of "land" ... of the words "messuages, 
tenements and hereditaments" is not, it 
seems, of any very great significance, save 
as an e..xpress indication of the intention 
of the legislatures to extend the defini­
tion as widely as possible, and to negative 
any possible lim itation of the meaning of 
the term. These are terms tha�selves of 
wide meaning and the use of the word "land" 
in a statute ordinarily includes m essuages, 
tenements and hereditaments, unless the 
contrary intention appears. All are words 
of well-established meaning in law." 

(i) Messuages 

The term "messuage" is synonymous with, or, at 
least, as com prehensive as "house" or ''dwelling house"

·
. 7 

Originally, a distinction existed bet't.;een m essuage and 
dwelling house in that the former included not only the 

6
supra, n. 5 at 102. 

1
stroud's Judicial Dictionary (4th ed.), vol. 3 at 

1666; Halsbury's Laws of England (3d. ed.), vol. 23 at 483. 



dwelling house but the "curtilage" as well. 8 Stroud' s 

suggests that this distinction is no longer to be relied 

upon. It may, hm-1ever, be added that where under special 

circums tances, t.."rle word "house 11 would carry land or build­

ings bey ond its mvn ambit, a like result would follow if 

the word "messuage" were employed. 

In the Canadian case of Reid v. I"iimico, 9 the 

Court referred with approval to the old English case of 

Buck v. Norton, 10 the headnote of whi�h stated: 

"Lands usually occupied with a hous e, will 
not pass under a devise of 'a messuage, 
with the appurtenances', unless it clearly 
appears that the testator meant to extend 
the word 'appyltenances' beyond its tech­
nical sense." 

The term is not so restricted in Australia. In 

Royal Sydney Golf Club v� Fe.deral Conp. of Taxation, the 
12 

Court stated: 

4 

8see Fenn v. Grafton (1836) 2 Bing. N.C. 617 at 
618-619; 11Curtilag e11 is defined by Black 's Law Dictionary 
(4th ed) at 460 as "a space; necessary and convenient and 
habitually used for the family purposes, and the carry ing 
on of domestic employments. It includes the garden, if 
there be one, and it need not be separated from other lands 
by a fence. " 

9 
[1927] 1 D.L.R. 235 (Ont. C.A. ). 

lO
(l797) 126 E.R. 774. 

11see also Rogers v. Hosegood [1900] 2 Ch. 388 
{C. A.} 'tvhere the terr:� "messuage11 was equated 't·7ith the 
term "dwelling-house". 

12(1955) 91 C.L.R. 610 at 625; see also Francis, 
s upra, n.S at 102. 



"In conveyancing the expression 'rnessuaget 
means not onlv the house itself but the 
outbuildings,

-
courtyard, garden and adja­

cent land used and occupied ''11th it. "· 

(ii) Tenements 

Halsbury;s provides that the word "tenement" is 

not restricted to lands and others matters which are the 

subject of tenure. 

estate of freehold, 

Everything in which a man can have an 

and which is connected with land or 

s�vours of the realty, is a tenement.
13 

It therefore 

includes not only the land itself, and any freehold or 

other estate therein, but also all rights which issue out 

of the land, or are exercisable in respect of or over it, 

such as rents, rent charges, annuities and other payments 

charged on land, and profits � prendre.
14 

(iii) Hereditru�ents 

The term "hereditCL'"ttents" has been used generally 

to mean all rights which are capable of passing by inheri­

tance. Thus they are things capable of being inherited, 

5 

be they corporeal or incorporeal, real, personal, or mixed.
15 

Blackstone's Com..11\entary16 
refers to hereditaments as " the 

largest expression", and to their division into two kinds, 

2 50 .  

13
Halsbury' s La\·T of England {3d ed}, vol. 32 at 

14
Francis, supra, n. 5 at 10 2 .  

15slack's Law Dictionary (4th ed) at 859. 

16vol. II at 17 . 



cor por eal and incorporeal, and continues: "Cor por eal con­

sist of such as affect the sense; such as may be seen and 

handled by the body; incor poreal are not the object of 

sensation, can neither be seen nor handled, are cr eatures 

6 

of the mind and exist only in contemplation. Cor poreal 

her editaments consist of substantial and per manent objects." 

Halsbur yvs provides:
17 

" Land itself, ar.d also such physical 
objects as are annexed to and form part 
of it, or are treated as forming-par t of 

.-

it; ar e corporeal hereditaments; and str ictly 
ar e the only corporeal hereditaments. Those 
estates in land, hm.;ever, whether legal or 
equitable . . •  which entitled the owner to pre­
sent possession of the land or to receipt of 
rents and profits, were classed as corporeal 
hereditaments . .. 'Nhatever the interest nay be, 
if it entitles the o;·;ner to present posses­
sion or receipt of rents and pr ofits . • •  it is 
treated as taking on cor por eal nature and 
r anks as a cor poreal hereditament. 

Incor poreal hereditaments include rights 
in land which ar e not acco�panied �� exclusive 
possession; these are seigniof �es, franchises, 
pr ofits a prendre, advowsons, rent char ges, 
rights of common, and probably, easements; 
certain heritable riqhts not necessarily con­
nected with land, such as offices. Reversions, 

17supr a, n.l3 at 251-254. 

18slack's Law Dictionary defines "seignior ies" as 
a lor dship or manor; the rights of a lord, as such, in lands. 

19Black' s La\·7 Dictionary defines "advo-,.;3ons" as a 

term in English ecclesiastical la'\·7, the right of presenta­
tion to a church or ecclesiastical benefice; the right of 
presenting a fit person to the bishop, to be by him aCL'Uitted 
and instituted to a certain benefice within the diocese, 
which has become vacant. 



1533. 

rauainders, and executory interests and 
conditions have usually been classed as 
incorporeal hereditaments, but the classi­
fication is not satisfactory. 

Incorporeal hereditaments may be 
either appendant, as seigniories·; appur..:.. 
tenant, as easernents; or in gross, as r�nt 
charges. Rights of co�non and profits a 
prendre may be either appendant or appur­
tenant or in gross. Advousons may be 
either appendant or in gross, and seig- .­

niories may exist in grosse 

Heredi taments were also forrne.�ly 
divided into real and personal. Real here­
ditru�ents included land and estates of in­
heritance in land, and also all heritable 
rights which were connected \<li th or inci­
dent to land. Heritable rights which had 
no connection with land were personal 
hereditaments. " 

(iv) Liberties 

Stroud' s provides:
20 

"' liberty' is something ,.,hich results from 
a permission given to, or something enjoyed 
under sufferance by, a particular person 
or body of persons, as opposed to enjoyment 
by all and sundry. " 

{v} Privileges 

Stroud's provides:
21 

7 

20
stroud' s Judicial Dictionary (4th ed}, vol. 3 at 

21 
Id. (4th ed) r vol. 4 at 426; see also Words and 

Phrases {Canada) (2d ed), vol. 1 at 286. 



"A privilege is some advantage to an 
individual or group of individuals. It 
is a right enjoyed by a few as opposed 
to a right enjoyed by all. " 

D. Provisions in Other Jurisdictions 

(i) Australia 

F 
. 'd 22 ranc�s prov� es: 

� By N. S. W. s. 3{a) it is provided 
that "land " shall bear the meaning 
following: �Land, messuages, tene­
ments, and hereditaments coporeal and 
incorporeal of every kind and descrip­
tion or any estate or interest therein, 
together with all paths, passages, ways, 
watercourses, liberties, privileges, 
easements, plantations, gardens, mines, 
minerals, quarries, and all trees and 
tL�ber thereon or thereunder lying or 
being unless any such are specially 
excepted. " 

�vhilst the definition is of the re­
strictive type, it could scarcely be 
contended that it is not extensive in 
content. 

By Qld. , s. 3, it is provided 
that"'land' shall extend to and inc­
lude messuages, tenements. :. "-...:the 
follov.:ring words being almost identi­
cal with those of the N. S. W. definition 
quoted; A. C. T. , s.6{1) , provides that 
111Land' includes land, messuages, tene­
ments • • .  v:--the follo'lling words being 
identical with those of the N.S. W. 

22 
Supra, n. S at 98 -99. 

8 



definition, but for the insertion of 
the word "and" bet1..;een "minerals" and 
"quarries"; and the definition in 
s. 3 (1) of the Tas. Act is identical 
with the A.C. T. definition, except for 
the omission of the word "land" pre­
ceding "messuages", and the substitu­
tion of the v:-ords and brackets " {what­
ever may be the estate or interest 
therein) " for the words "or any estate 
or interest therein" in the A. C. T. .· 

definition. The definition in N. S. s. 2 
is identical with the Tas. definition, 
with insignif{cant differences in its 
terminology. 

-

Section 3 of the S.A. Act pro­
vides that: "' Land' shall extend to 
and include all tenaments and here-

-

dltaments corporeal and incorporeal 
of every kind and description, and 
every estate and interest in land. " 

The Vie. Act attains even greater 
brevity, providing, by s. 4{1) , that: 
"' Land' includes any estate or interest 
in 1ana:. 'i 

The W.A. definition, contained in 
s. 4 (1) of the W.A. Act, is also of the 
extensive type, and is bipartite in 
form. It is as follm·1s: " ; Land' 
includes messuages, tenements and here­
ditaments corporeal or incorporeal; 
and in every certificate of title 
transfer and lease issued or made under 
this Act such word also includes all 
easements and appurtenances appertain­
ing to the land therein described or 
reputed to be part thereof or apper­
taining thereto. " 

The first part of this definition 
is patterned along the same lines as 
the S.A. definition, and the second 
part of the definition adds a still 
wider meaning to the \.'lord l.'lhen used 
in a certificate of title, transfer 
or lease--but not, it seems, when 

9 



used in any mortgage encumbrance or 
other instrument, or in any other deal­
ing or application made under the Act. 
As was noted above, and subject to the 
qualification as to context, the intro­
ductory words of t-.r .A. s. 4 (1) apply the 
definition "in the construction of this 
Act" only, and not in all instruments 
made or purporting to be made thereunder, 
as is the case with the N. S. W. , QldQ and 
S. A. definitions. By the application .of 
the "expressio unius" principle of con­
struction, it would seem that, notwith­
standing the inclusion of hereditaments 
incorporeal in the first part-of the 
definition, and unless the context other­
vrise requires , the word "land" when used 
in the W. A. Act would not include ease­
ments, but would include easa�ents only 
when used in a certificate of title, 
transfer or lease. 

It may well be that a close exrunina­
tion of the limits of meaning and connota­
tions of the vrord "land :r, as defined in 
the enactments, but out of any specific 
context, and, as it were, "in gross", is 
neither necessary nor justifiable. It is 
considered, nevertheless, that some gen-
eral comment upon the connotations of the 
term, and upon the various forms of property, 
corporeal or incorporeal, thereby compre� 
hended, made at this stage, may be of 
assistance in the later examinations of 
the term in a particular context. 

As is pointed out by Mr. Baalman, 
the repetition of the word "land" in the 
N. S. W. definition (although the defini­
tion purports to be a restrictive one) , 
has the effect of incorporating therein 
the common law meaning of the word "land". 
Whenever the word is used as meaning the 
physical parcel, the maxims "aujus es t 
solum� ejus est usque ad aoelum et ad 
inferos" and "Quiaquid pZantatur solo, 
so Zo aedi t rr are applicable. The same 
result must flow, perhaps even more 
strongly, from the repetition of the 

10 



word in the A.C. T. definition, which 
is of the extensive type. From the 
definitions in the other enactments·, 
although the word "land" is not re­
peated, because they are of the 
extensive type, it would seem that the 
common law meaning of the �.vord "land n 

is the basic and primary meaning for 
the purposes of the Acts, with the 
same effect. Indeed, apart altogether 
from the incorporation of the common 
law meaning of the word, it would seem 
that under the Qld. , W. A., Tas., and 
N.Z. definitions, the same effect is 
achieved by the very comprehensiveness 
of the words in the definitions to 
which the meaning of the term 'w land" 
is extended. 

{ii) New Zealand 

11 

�he Land Transfer Act, 1952, section 2 provides: 

"'Landw includes messuages, tenements, 
and hereditaments, corporeal and incor­
poreal, of every kind and description, _ 

and every estate or interest herein, to­
gether with all paths, passages, ways, 
waters, watercourses, liberties, ease­
ments, and privileges thereunto apertain­
ing, plantations, gardens, mines, minerals, 
and quarries, and all trees and timber 
thereon or thereunder lying or being, 
unless specially excepted;" 

(iii) Manitoba 

The Real Property Act, section 2 (1) {3) provides: 23 

"'land' means land, messuages, tene­
ments, hereditaments, corporeal and 
incorporeal, of every kind and des­
cription, whatever the estate or 
interest therein, and whether legal 
or equitable, together with all paths, 
passages, ways, watercourses, liber­
ties1 privileges, and easements, 
appertaining hereto, and all trees and 
timber thereon, and all mines, minerals, 
and quarries, unless specially excepted;" 

23
R.S. H. 1970, C.R':"\30_: 



12 

(iv) Saskatchewan 

The Land Titles Act, section 2 (1) (j) provides:
24 

" 'land' or 'lands' means lands, mes­
suages, tenements and hereditaments, 
corporeal and incorporeal, of every 
nature and description, and every 
estate or interest therein, whether 
the estate or interest is legal or 
equitable, together with paths, pas­
sages, \vays, watercourses, liberties, 
privileges and easements appertaining 
thereto, and trees and timber thereon, 
and mines, minerals and quarries 
thereon or thereunder lying or being, 
unless any such are specially excepted;" 

(v) Canada 

The Land Titles Act, section 2 provides:
25 

"'land' means lands, messuages, tene­
ments and hereditaments, corporeal and 
incorporeal, of every nature and des­
cription, and every estate or interest 
therein, whether such estate or interest 
is legal or equitable, together with all 
paths, passages, ways, watercourses, 
liberties, privileges, easemcnts, mines, 
minerals and quarries appertaining there­
to, and all trees and timber thereon and 
thereunder lying or being, unless any 
such are specially excepted;" 

24 
R.S.S. 1965, c.ll5. 

25 
R.S.C. 1970, C.L-4. 



III� ANALYSIS 

Ao Purpose and Effeot of the �lide Definitions of Land 

13 

In discussing the Australian provision� Francis 
'

d 
26 

pro:v� es: 

" In relation to the definition of ·· 

"land11 in N.S.W., s. 3{a), Mr. Baalman 
has expressed the opinion that: "This 
definition seens to have been designed 
to remove any necessity for including 
in transfers and other instruments, the 
1 general vlords' clause found in: con­
veyances under the common law. " His 
contention appears to be supported by the 
the provisions of the definition of 
"land" in �v.A., s. 4 {1), which specifies 
that "in every certificate of title 
transfer and lease issued or made under 
this Act such word also includes all 
easements and appurtenances appertain­
ing to the land therein described or 
reputed to be part thereof or appurte­
nant thereto. " . . .  Davidson' s Conveyancing, 
4th. ed. , vol. I at p. 92 contains a 
passage v:rhich describes what is meant 
by the ' general words' , and their func­
tions. It is pointed out that ' ease­
ments and privileges legally appurte­
nant to property pass by a conveyance 
of the property simply, without any 
additional words; but easements and 
privileges may be used or enjoyed with 
or may be reputed to appertain to pro­
perty, and may be capable of being 
conveyed with it without being legally 
appurtenant, and such easements and 
privileges will not pass by a convey­
ance of the property ::>·intply, or without 
being expressly mentioned. ' 

26
supra, n. S at 103-105. 



27 
•o•In Dabbs v. Seaman, Starke, J., 
made the follmdng observations: ''Under 
the general la\'7 a grant of land passed 
all that was 'legally appendant or appur­
tenant thereto' without the words ' with 
the appurtenances' (see Norton on Deeds, 
at p. 249). In practice 'general words' 
were usually added so as to pass all 
appurtenances enjoyed with the landc•• 

• . •  There seems little doubt, therefore .. , 
that \vhilst under the general law no 
special words �-:ere required to pass, 
with an assurance of land, all that 
was "legally appendant or appurtenant 
thereto", in New South Wales, Queens­
land, Western Australia, Tasmania, 
the Australian Capital Territory, and 
New Zealand, by virtue of the defini­
tions of land in the enactments, when 
the word "land" is used in an instru­
ment it extends to and includes all 
those easements and privileges not 
legally appendant or appurtenant to 
the land to embrace which "general 
words" -.;.rere used in conveyances under 
the general la�.,. 

Under the Vie. and S.A. Acts, 
however, the definitions do not go 
so far, the Vie. definition including 
"any estate or interest in land" and 
the S • .  "A.. definition "all tenements 
and hereditaments corporeal and incor­
poreal of every kind and description, 
and every estate or interest in land. " 
These, it seens, go far enough only 
to include in "land" that which is 
legally appendant or appurtenant 
thereto, and which would have passed 
under the general law, without the 
necessity of "general words". 

27 . 
{1925) 36 C.L. R. 538 at 574. 

14 



B. General Considerations 

{i) Retention of Existing Definition 

15 

The apparent dearth of case law on the historical 

terms comprising the definition suggests that there exists 

no problem in their application. It perhaps suggest as 

well, however, their lack of relevance. Alberta's defini­

tion follows an apparently standard definition which 

includes everything � abundante cautela. Its longstand­

ing history and similarity with those of other Torrens 

jurisdictions in Canada support its retention in its 

present form. 

(ii) Suggested Possible Reforms 

The present definition is defective, however, 

in two basic ways. First, many of the terms used bear 

historical relevance only. Secondly, there is some degree 

of overlapping in the meanings of the various terms com­

prising the definition. A simpler, more precise and more 

relevant definition is to be preferred. As such, there 

is merit in a definition along the lines of the Victoria 

legislation, such as: 

"vland' or "lands" includes land and 
every estate or interest therein unless 
any such are expressly excepted." 

The use of the word "includes" makes the defini­

tion of the extensive, rather than restrictive, type. 

The inclusion of the word "land" incorporates the common 

law meaning of the term. The final phrase provides for 

the express exception of any estate or interest in the land 

being transferred, leased or mortgaged, etc. 



; 

If it is felt that additional clarity is 

required for some interests, the following·additional 

phrase could be employed: 

�Without restricting the generality 

of the foregoing, the following also 

comprise interests in land: ••• • " 

16. 

The use of such an additional phrase \vould seem appro­

priate if, for exar1ple, the Land Titles Committee members 

decide to include a right of first refusal as an interest 

in land. 

A final note is worth mention. In light of 

the increasing coTLplexity of land transactions, especially 

in today's inflated market, the vast �ajority of such 

transactions are being carried out under the guidance of 

the parties' solicitors. As a result, the careful practi­

tioner is sure to expressly include any interest or right 

in the property in the instrument if he is not sure that 

it is already included in the statutory definition. 


