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I .  I NTRODUCTION 

One o f  the mor e  des irab le goal s  for the draftsmen 

of modern corpora te legis lation is to attempt to s trike a 

fai r  b al ance on those occas ions where minority and maj ority 

intere s ts clas h .  Although it is undoubtedly nece s s ary to 

provide protection for minority shareholders whos e  rights 

are being unfairly prej udiced or advers e ly affected by the compa.  

.:i:t is equally necess a:�:y to provide wide and flexible g�ide­

lines for the company so as to facilitate i ts efficient 

conduct of busine s s  in a mo!;lern corporate s oc ie ty . 

Thi s  conflict manifes t� i ts elf i� the area of vari a­

tion of shareholder and class rights . Although shares are 

basi cally regarded as property r ights based on a contract 

between a company and the ho lder,  thi s  contract is , in 

G0':·Jer 1 s words 1 of a curious type 1 , because it i s  variable 
I 

at the option of one party who,c�n.alYlays alter i ts original 
� .  ... ' -

terms . . I 

c 

I t  will b e  the P';Irpose o f  '!;:�is p.�per to examine 

the rami fications and conse�':lenc�s of thi s  curious contract .  

The basic i s sues to b e  d�s cus sed are firs t , :. the l imi tations 

on the holders of the votin9 shares to alte�, amend or vary 

the share capi tal in a company , and second, the protections 

that are provided for shaFeho,lders to ensure that their 

share or class rights are pro tected . The examination will 

neces s arily include a criti cal analysis o f  current Alberta 

legis lation and the common law applicable to tha t  legi s l a­

tion . The laws o f  other j urisdic tions in Canada and around 

,. the world will also be canvas s ed .  Special emphas i s  will be 

given to the new Canada Business Corporations Act which 

introduces s everal new concepts into the area . 
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The paper is subdivided into s ix maj or areas 

corresponding to the outline as found in the tab l e  of con­

tents , although the two maj or cons iderations will be , 

generally , the procedures by which variations are made and 

the protections avai lable to s hareholders when thos e  pro­

cedures are us ed . Conclusion and recommendations will close 

thi s  paper . 

I I . DEFINING THE IMPORTANT CONCEPTS 

B ecause thi s  paper will b e  dealing in detail with 

certain b as i c  concepts relating to shares and shareholders , 

thi s  pre l iminary s ection will canvas s the current law in 

order to derive some work£ng d�finitions for-use throughout 

thi s  paper . 

A .  Shares < �  � 

. .  
- , 

Only the Albe rta Ac-t in section 2 (1) (31) and the 

Draft Ghana Code ( in the firs t s chedule) attempt to s tatu­

tori ze the definition of ' share • . Neither is use ful in 

deliniating more fii:a.1}· the- accepted common law defini­

tion . One o f  the class ic de'.fin·itions '  of a share at common 

law is derived from this s tatement of Farwell , J. in 

Borland ' s Trus tee v� S teele.Brotbers ·and Company Limi ted : 1 

A share i s  not a·s rim of-money . • •  but i s  
an interes t measured by a sum o f  money 
and made up of various rights contained 
in the cont�act , including the right to 
a sum o f  money of a more or less amount .  

For purposes o f  thi s  paper, the important feature to note 

i s  that a share confers upcn a shareholder rights in a company as 

well as agains t i t .  



•. tl 

3 

B .  Clas s ificati on o f  Shares 

The d iver s i ty of interes ts and pres s ures affecting 

a company, the desire for various forms o f  protections , pre­

ferences and co�trol and the need for flexibility in s truc­

turing share capital have lead companies to util i z e  more 

than o ne class of s hares in organi zing their share s tructure. 

A lack of leg i slative definition has led to the 

use o f  the terms ' common ' and ' preferred ' to des crib e  the 

various types o f  shares . The dis tinguishing feature o f  the 

preference share is that i t  confers on th� holders some 

preference over other c la s s es of shares , usually in respect 

o f  dividends or repayment of capital or both . A lthough 

the initial presumption of the law i s  that all shares confer 

equal rights and equal liab ilities 'i' ·in order to determine 

the particular preference 6t e a�h s hare , i t  is necess ary to 

e xamine thEJnemorandum. and articles o .f the company and the 

reso lutions under which they were is�u�q�
2

, A company is 
.. ' ' �} j \._ ":"'> ., - ' : 

entitled to is sue shares with ,whatever r;types o f  preferences , 

restrictions , e tc . it 

and s ecurity law , and 

desir�S 1 SUbj E!ct. _ OI}ly'ftO COrporate 
• 1 , ; ' • , 1 ( . ., t,.L '-, 0 

the company ' s 6wn by'l -aws • 

·!I 
' .. , l 

Currently in Albeit� , th� Companle_s
.

Act contains 

no definition of common or preferred shares although some 
, r � , .. i :: � 

sections of the Act do refer· to- preferred shares , notably 

s ection 68(1) and s e ction 69. Only the Ontario and the 

Federal Acts are subs tantially di fferent in approach from 

the remainder o f  the current Canadian corporate Acts . 

The Ontario Bus ine s s  Corporation Act i s  the only 

Act in Canada which attempts to define common and preferred 

shares . 



26. (1) Common shares.-The common shares of a corporation 
shall be shares to which there is attached no preference, right, 
condition, restl·iction, limitation or prohibition set out in the 
articles of the corporation, other than a restriction on the allot­
ment, issue or transfer. 

(2) Classes of shares.-Except as provided in subsection (1) 
of section 37 where a corporation has one class of shares, that class 
shall be common shares and designated as provided in the articles. 

[Subsec. (2) amended by 1972, c. 138, s. 8(1).] 

(3) ldem.-Except as provided in subsection (1) of section 
37 where a corporation has more than one class of shares, one class 
shall be common shares, designated as provided in the articles, and 
the other shares shall be special shares and may consist of one or 
more classes of special shares and shall have attached thereto the 
designations, preferences, rights, conditions, restrictions, limita­
tions or prohibitions set out in the articles. 

[Subsec. (3) amended by 1972, c. 138, s. 8(2).) 

(4)Preference shares.-No class of special shares shall be 
designated as preference shares or by words of like import, unless 
that class has attached ::th'eteto a preference or right over the 
common shares. 1970, c._25�.s� f6 .. 

27. (1) Special sh.ares.:.�Ea.:;h class of special shares may have 
attached to it preferences, rights, conditions, restrictions, limita­
tions or prohibitions, iricl:t'iding but dot limited to, 

(a) the rightjo cumulative, non-cumulative or partially cumu­
lative dividends; 

(b) a prefereiic� 'over an·;
c 

other class or classes of shares as 
to th�. p�yment.oi.dividends; 

(c) 

(d) 
(e) 

(f) 

(g) 

(h) 

a pr�fe;renc� 8¥�, .an;y o,tJl�r class; o� class�s of shares as 
to repayment of capital upon the dissolution of the cor­
porJ:�.tion; or otherwise ;c: r 
the exclusive right to elect part of the board of directors; 
the right to convert the shares of that class into shares 
of another crass or classes of 'Shares; 
the right of ·the corporation a:t its option to redeem all or 
part of the shar.es of the clas� or the right of a shareholder 
at his option to-r�quireihe redemption of all or part of his 
shares of the class. 
fClause (f) substituted by 1972, c. 138, s. 9.] 

the purchase for cancellation by the corporation of all or part of the shares of that class by agreement with the holder thereof; 
[Clause (g) substituted by 1971, c. 26, s. S.J 
condi�ions, restrictions, limitations or prohibitions on the right to vote at meetings of shareholders. 

3a 
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S ection 26(2) r�iterate s;the common l aw but .se ction 
� 

26(3) introduces the concept of ' specia l ' share into Ontario 

law and res tri cts the us e of the ' preference '  term to cases 

where there actually i s  a preference to that s hare over 

the common s hare . Except for a
'

restri ction in section 27 
. .  

which prohibi ts pre ference shares 'to be convertib l e  into 

securities , the preferences , rights , conditions , .  res triction$ 

or prohibitions set out i rt  the O ntario Act are unchanged i n  

principle from those which could b e  attached to pre ference 

shares under the o ld Act .  The changes i n  termino logy are 

mainly for the purpos e  of clarifying the newe r  provi s ions of 

the Act • 

In complete contras t to the complex Ontari o  approach 

is the s imple approach of the new Federal Act .  The Act 

abolishes the dis ti nction between commo n and preferred shares 
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on the ground that they, as the Dickerson Committee argued, 
were not 'precise'. Section 24(3) allows a company to pro­
vide for more than one class of shares in the articles and 
the articles must set out any rights, privileges, restric­
tions and conditions attaching to the class. Section 24(4) 
provides that at least one class o£ shares must contain the 
accepted rights attributable to common shares--namely the 
right to vote and to share in the proceeds upon dissolution. 

C. Shareholders Rights 

The concept of shares and their classification 

leads us to the question of what rights attach themselves 
1= 

to shares. Normally, shareholders rights fall under three 

headings--dividends, return of capital on a winding-up (or 
authorized reduction of capital) and voting rights. As 
well, companies are free to allot any other right they 
desire,3 subject of course to the law and the articles of 
the company. As noted earlier the law initially presumes 

all shares are equal so that unless there is some indica­
tion to the contrary in�the articles all shares will confer 

the same rights in all cases. Section 5 1  of the Ghana Act 
goes so far as to statutorize the common law canons of con­
structions (with some changes) for interpreting rights of 

preference shares. In essepce howeve�, share rights are 
� 

those rights attached to each qlaS.S of shares affecting the 
i " 

holders of those shares in their interactions with the 
company. 

D. Class Rights 

Once the share structure in a company contains 

more than one class of shares, the concept of class rights 
arises. The accepted statement of what a class i& derives 

from Sovereign Life Assurance v. Dodd4 per Browne L.J.: 
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The word " class " is 
Y&gue, and to find out what is meant by it we must look at the 
scope of the section, which is a section enabling the Court to 
order a meeting of a class of creditors to� 'Qe called. It seems 
plain that we mnst give such a meanip.g to the term " class " as 
will prevent the section being so worked as to result in confisca­
tion and injustice, ancl that it must be confined to those persons 
whose rights are not so dissimilar as to make it impossible for 
them to consult together with_a. view to their common interest. 

"' 
� 

6 

If all the sha,res are of, one class, the only limit­
ations on them are those which restrict the extent to which 

� t � � 

a company can effectively alter �ts 1Jlemorandum or articles. 
Class rights arise only where, one class of shares has rights 

di£ferent in some way from another ,.claf?-S. All rights, not 
" ' ... ' 

only the special ones, enjoyed by that class will then be 

regarded as special class rights to be protected if the 
company attempts to vary those rights. The procedure and 
protection o£ th0se class and shareholder rights will be 

the subject of future sections of this paper. 

A problem arises in this area as to whether the 

rights of common shares are class rights thus qualifying 
them for the protection afforded to special classes of 
shares. There are no reported cases on this subject but 
there is one unreported case upon which we can draw some 
in£erences. In Hedge v. James Howell and Company (December 

12, 1958, see C.L.Y. 1958, 446), petitioner was an ordinary 
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shareholder in a company with two classes of shares. The 
voting class desired to create a second class of preference 
shares ranking behind the first class of preferreds but 
ahead of the common shares with regard to certain priorities. 
It was argued by the petitioner that the creation of the new 

shares .constituted a variation of the rights and privileges 
of the ordinary shareholders and therefore required the use 

of a variation of rights procedure. The court dismissed the 
application and thereby inferred that no special class rights 

arose on the ordinary shares: 

11The memorandum and articles were designed 
to do no more with regard to the ordinary 
shares than attach to them the rights with 
which ordinary shares were commonly assoc­
iated in the minds of persons dealing with 
such matters. " 

On this reasoning then, the rights of common shares 

do not seem to be included in the.· de:fini tion of special class 
rights. Support for this approach is found in the Federal 
Act, section 2 4  { 4 }  which· ·requir�s a: company to have at least 

one class of shares containing;the usual rights associated 
with common shares. For purposes-of this paper it will there­
fore be assumed that common shares do hot contain special 
class rights. 

I I I . POLICY CONSIDERATIONS 

There are three questions which must be considered 
at the outset of this analysis. Each refers briefly to the 
basic policy determinations which are fundamental in our exam­

ination of this area. 

(1) Why do companies desire to alter their 
capital structure? 



' '""' 

8 
The policy reasons behind the requirement for alteration of 

corporate structre are easily determinable. The facts of 
business life, i.e. business trends, tax consideration�, etc�, 
make it necessary that changes to a corporate share structure 

be easily made to ensure the greatest possible flexibility 
in dealing in the corporate world. A co�pany requires an 
easily ascertainable share capital for purposes of voting 

and money payments and as an instrument to raise capital. 

In many companies, share capital can be an important element 
in determining and consolidating control of corporate manage­
ment. The proper use of share capital represents an impor­

tant function of a company in terms of economic and and 
business success. 

7'1-

(2) Why is it necessary to examine the rights 
o f  the shareholder ih ·this area? 

/Keeping in mind the basic conflict between majority and 
minority shareholders noted earlier, corporation law·must 

ensure that the rights of shareholders are protected from 

unfair or unwarranted alterations· to the-ir rights. Along 
these lines, it is necessa�� to investigate whether the cur­

rent law, both the common law and'statute law, have developed 
adequate procedures and protections fo:;r ensuring those rights. 
This examination is also necessary to ensure that the cor­
porate entity remains an appealing vehicle both for purposes 

o f  carrying on a business in Alberta as well as investing 
in one. 

(3) What approach should a corpqrate statute 
take in dealing in the area of variation 

of shareholder rights? 

It is submitted that these issues o f  law should be dealt 

with in a concisely written, understandable corporate statute. 
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statute should be an enabling one and not regulatory and as 
noted by the authors of the Iacobucci Report:-5 

The statute should reflect a permissive­
ness allowing businessmen to form and 
operate corporations as efficiently and 
as cheaply as possible, keeping regulat­
ory or remedial aspects of the statute 
to that standard which sensibly takes 
account of the interests of shareholders, 
creditors, management and the public. 

9 

As will be seen, the area to be examined necessarily involves 

the role of the court. Therefore one of the major objectives 
of a statute will be to properly and effectively examine the rol 
the courts. The approach of this paper will be examine ways 

; 

to limit the role of the courts in terms of the actual cor-
porate decision-making process and to examine numerous 
alternatives for protecting rights and instituting remedies. 
The recommendations which .will conclude this paper will hope­

fully reflect these objec�ives. 

IV. PROCEDURE FOR ALTERING SHARE OR CLASS RIGHTS 

It is the purpose of this section to examine the 

question of how share or class r�ghts may be altered by the 

company. There are numerous procedures in use in Canada and 

other jurisdictions and examples of.each type will be criti -J� 

cally analysed. "It is perJ:laps surprising that what would 
seem to be of paramount importance to our economic life and 

of everyday occurrence should be hedged with uncertainty 
6 and doubt. " 

There appear to be three different general pro­
cedures by which corporate legislation allows a company to 
vary share or class rights. Although the current Alberta 

legislation sanctions the use of only the first procedure, 
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all three procedures will be examined in detail in order to 
compare and contrast the available approaches. 

Before proceeding into the main body of this sec­
tion, it should be noted that although the terms 'alter', 

'vary•, etc. , have been given strict technical interpreta­
tions by the courts (which will be examined in section V}, 

the terms as they are used throughout this section indicate 

alterations to share or class rights which add, change or 
remove rights or privileges attached to shares. 

A. The Act Itself Sets Out �he Proced�re 

> � 
Under this first headfng, the Act ·itself provides 

the procedure by which rights may be varied. Jurisdictions 
included in this classific�tion are the current Alberta Act 

as well as the newer Canadian Companies Acts although the 

mechanics of the procedure differ-in each case. 

1 .. Variation to Share Rights (Shares are all of One Class) 

Where only one class of·share exists, no particular 
injustice can occur through variation in share rights because 
those changes will prima facie affect all shareholders in the 
same way.7 Therefore the only question which arises is the 
actual procedure by which these changes are effected. 

In all jurisdictions, variation to share rights 

are sanctioned primarily by the use of the special resolu­

tion. The defining section of the Alberta Act in section 
2(1) ( 3 2 }  outlines the two basic requirements necessary for 
the successful authorization of a special resolution in all 

jurisdictions, nameiy, notice to those who have a direct 
interest and a vote on the subject matter and secondly a 

requirement for a majority in number larger than the simple 
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majority of 51%. These two requirements in themselves are 
designed as a protection for minority shareholders in a 
company to the effect that they have notice and information 
of the resolution and that a larger than usual majority is 

required to sanction it. 

The percentage number required for a special resol­
ution varies from not less than 66% in the Ontario and Federal 

Acts to 75% in Alberta. Note that the standards set out in 
the Ontario and Federal Acts indicate only minimum require­
ments which can be increased if the company so desires. 
Surprisingly however, brief examination of �he approach of 
two American Company Acts, namely the New York State Business 

Corporation Act, section 803(a) and the u. S� Model Business 
Corporation Act, section 59(c) indicates that only a simple 

majority is required by the company to alter share rights. 
It should also be noted that the Federal Act, because of the 

effect given to unanimous shareholders agreements, could 
conceivably require 100% approval for any share variation. 

If there is only one class of shares in an Alberta comp 

and the rignts _ are �e.t out in the memorandum of association, 
section 38 of the Alberta_Act requires a further step in the 

procedure. Any reorganization of the share capital must be 
approved by the court as part of the positive variation pro­

cedure. However if the share rights are contained in the 
articles section 4 2  of the Alberta Act-requires only a 
special resolution to alter or add to the articles so that 

conceivably share rights could be varied without requiring 
court approval. However this section must be read in con­
junction with section 69 which does require court approval 

for variation. The requirement for approval by an outside 
bo�y is also found in the British Columbia Companies Act. 

Section 2 4 7 ( 2 ) of the B. c. Act requires that any resolutions 
affecting share rights of �Reporting' companies must be 

approved by the Securities 
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Commission before they are valid. 

One further difference found among the jurisdictions 
under this heading is in determining where the share rights 
may be placed. As noted above, in Alberta, share rights may 
be pla?ed in either the articles or the memorandum of assoc­
iation. The Ontario Act, by virtue of section 189 allows 

the rights of shares to be placed only in its 'articles of 
incorporation' which correspond roughly to the memorandum 
of an Alberta company. Section 245 of the B.  c. Companies 

Act allows alteration to either a company's memorandum or 
articles. For purposes of simplification, the new Federal 

Act requires all share information, including rights, to 

be included in the "articles of incorporation" which like 
the Ontario Act, is a charter document equivalent to the 
memor�dum of association in an Alberta compa�y. 

.f 2D Variation of Class Rights (more than one 
..... 

class of shares) 

The procedures become much'more complex when more 

than one class of shares is involved. Corporate acts which 
fall under this classification may only vary share or class 

rights pursuant to a set variation of rights procedure as 
detailed in the substantive provisions of the Act itself. 
In those jurisdictions, either the articles do not deal with 
the variations to share rights or if they do make provision 
for alteration, they must be consistent �ith provisions of. 

the Act. 

For purposes of effectively examining the procedure 

in question, it will be necessary to examine individually 

many of the procedures outlined in the various acts. This 
procedure, in general, requires that a valid alteration of 

rights can only become effective if a special resolution is 



passed separately by all classes of shareholders whose 
rights are 'affected'. As well in Alberta, court approval 

is required. In most other j urisdictions, some mechanism 
is provided to allow dissenting shareholders to bring an 
application to the courts to have a variation resolution 

set aside. 

The Alberta Companies Act 

As we noted earlier, share rights in Alberta may 

13 

be detailed in either the memorandum or the articles. This 
normally is explained by the fact that there is no provision 
in the Act indicating exactly where share rights should be 
outlined. Any alterations to the.memorandu� or the articles 
must be done in the mode and extent for which provision is 
made in the Act. If the rights of a class are conferred by 

the memorandum, it is possible that they not be varied at 

all unless the memorandum so proyides. Usually however 

unless the alterations are illegal, contrary to public policy 
or to the express provisions of -the Act, the company has the 

right to effect any alteration it deems 'in the best inter­
ests of the company'. 

There are two sections in the Alberta Act, sections 
38(1) and 69{2) which allow for the company to reorganize its 
share capital. Although section 38(1) expressly refers to 

the memorandum, section 69(2) refers to neither the memor­

andum nor the article. 

38. (1) A company having a share capital by special 
resolution confirmed by an order of the court. 

(a) may modify the provisions contained in its memor­
andum so as to reorganize its share capital in any 
way. and without prejudice to the generality of the 
foregoing power may modify or alter its memoran­
dum so as to 
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- (i) consolidate shares of different claSses, or 14 
(ii) divide its shares into shares of different classes, 

or 
(iii) vary the rights attached to any class of shares, 

or 
(iv) subject to section 68, convert shares of a fixed 

amount into shares without nominal or par 
value, or 

(V) convert shares without nominal or par value 
into shares of a fi..'ted amount, 

but no preference or special privilege attached to 
or belonging to any class of shares shall be inter­
fered with except by a resolution passed by a ma­
jority in number of shareholders of that class and 
holding three-fourths of the share capital of that 
class, and every resolution so passed binds all share­
bolders of the class, and . 

S • 6 �-{2) If at any time the share capital is divided into dif­
ferent .classes of shares, the rights attached to any class, 
unless otherwise provided by the terms of issue of the 
ahares of that class, may be varied by a special resolution 
confirmed by an order of the court, with the consent in 
writing of the holders of three-fourths of the issued shares 
of that class, or with the sanction of a resolution passed with 
such a majority as is required for the passing of a special 
resolution at a separate general meeting of the holders of 
the shares of the class. 

Since it is reasonaBle to assume that section 69(2) 

was not included in th� Act merely to duplicate the effect 
of section 38(1) , it is submitted that section 69{2) refers 
to alterations in the articles, not ·the memorandum. The 
Alberta Corporation Manual indicates some support for this 
proposition: "It is not clear that section 69(2) can be 

used if the memorandum of the company was to be varied."B 

This position is reinforced by the rule of statutory inter­

pretation which requires that in examining a statute, every 
provision is deemed to have been included in the statute 

for a definite and recognizable purpose. 

The availability of these two alteration sections 
becomesimportant due to the fact that the procedures out­
lined in section 38(1) and section 69(2) are different in 

some aspects. Both require a special resolution to be con­

firmed by an order of the court. As well, both require some 
form of consent by those shareholders whose ri�hts or 
privileges have been interfered with. The major difference 



between the two is that in the case of section 69(2) the 
consent in writing of the holders of three quarters of the 
issued shares of the class may be obtained without holding 
a meeting. Under section 38(1) (a) (3) the resolution must 
be passed by not only the persons holding three quarters 
of the share capital, but also by an actual majority in 
number. As the actual numerical majority is not r�quired 
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by section 69(2) , the standard for passage of a var-

iation resolution is. much easier under section 69 (2) • Not 

surprisingly, most of the special resolutions proposed in 
practice in Alberta use the procedure as outlined in sec­
tion 69(2) . However th£re is a definite uncertainty in this 
ar:a of the law due to the ambiguities arising out of the 

two sections. 

As noted earlier, unlike almost all other corporate 

statutes, the Alberta Act requires a second step in the 
) 

variation procedure. The court must approve all variation 
resolutions before they �eqome valid. Naturally the criteria 
used by the courts in �ppr�ving such a resolution is a vital 

part of the procedure� BE7cause howeve�, the criteria used 
by the courts, both in terms of determining whether the 

� _; '; ... 
' . 

actual alteration is valid, as well as whether it constitutes 

a 'variation' of rights, fo�ms a major part of the protections 

available to the rights of shareholders, it is proposed to 
discuss these two points in the next section of this paper. 9 

It is sufficient for our present purposes merely to note 

that court approval is a required positive step in the varia­
tion of rights procedure in Alberta. It should-also be 
noted that the Alberta Act does not contain a specific sec­
tion which allows dissenting class shareholders to appeal · 

a variation resolution to the court. 
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The Ontario Business Corporations Act 

The Ontario Act was the first of the new Canadian 
corporate legislation of the seventies and it has approached 
the variation of rights problem by providing for the procedure 
in the.provisions o f  the Act. These types of amendments fall 
under the reorganization proceedings of the Act and as such 
require the sanction of a special resolution. However sec­
tion 189{4} outlines additional protections if the amendment 
is in effect a variation of rights amendment. 

J*l· (4) Additional authorization for variation of rights of speciaJ 
, aliareholders.-If the amendment is to delete or vary .a preference, 
· right, condition, restriction, limitation or prohibition attaching to 

a class of special shares or to create special shares raiAking in any 
respect in priority to or on a parity with an existing class of special 
shares, then, in addition f6-the-corifirmation required by subsection 
(2), the resolution is not eff�ctive until it has been confirmed, 

(a) by 100 per cent of the holders of the shares of such .class 
or_ c:Jasses of shares in wtit.ing; -or 

(b) in writing by at least 95 per cent of the holders of the 
shares of such class or classes of shares holding at least 
95 per cent of the issued shares of such class or classes 
and after twenty-one days notice of the resolution and 
confirmation has been given by sending the notice to each 
of the holders of shares of such ·class or classes to his 
latest address as shown on the records of the corporation 
and only if at the expiration of twenty-one days none of 
the holders of such class or classes has dissented in writing 
to the corporation·; or 

·· 

(c) if the articles so provide, by at least two-thirds of the 
votes cast at a meeting of the holders of such class or 
classes of shares duly called for that purpose or such 
greater proportion of the votes cast as the articles provide, 

ed by such additional authorization as the articles provide. 

It should be noted that the Lawrence Committee Report1 
which was the basis for the Ontario Act, did not deal with 

amendment to the articles or consider the topic with which· 
we are dealing. 
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The Ontario Act puts a very stro ng onus upon the 

company to include in its articles a pro visio n to the effect 

that the variation of rights pro cedure may be appro ved by � 
mere two thir ds of the votes cast by the holders o f  the 

affected shares. Without this provision, the requirement 

of 100% consent in section 189(4) (a) or 95% written consent 

in sectio n 189(4} (b) would be mo st difficult to o btain, in 

effect pro ducing a situation where o ne class o f  shares would 

hold a potential veto po wer over the actions o f  cor porate 

management--undo ubtedly a severe restriction o n  the operat­

ability o f  the corporation. - However section 189(4) (c) pro vides 

the necessary 1out1 which reduces the r equired consent even 

belo w that needed in Alberta to o nly two thirds o f  the vo tes 

cast at a meeting, providing of course the co mpany puts this 

requirement in its articles. It should be noted that this 

r equirement is again a minimum.r,equirement and the articles 

may require higher standards of acceptance if the co mpany 

so desires. 

The Ontario Act, perhaps reflecting the attitude 

o f  the Lawr ence Co mmi.ttee �ho rejected a section 210 appro ach11 

to r elief against majority'oppression, makeslittle use o f  the 

cour ts in the variation procedure. Special reso lutions need 

not be appro ved by the courts prior .to their validatio n as in 

Alberta. As well, the Act provides no section for allowing 

minor ity shareholders to questio n the validity o f  the varia­

tio n. Thus, the o nly way an Ontario shareholder could get 

his action before the cour ts wo uld be via a representative 

actio n o n  behalf o f  the corpor atio n using sectio n 99 or 

thro ugh an actio n on his co mmo n law rights that the altera­

tion was not bona fide and in the best interests o f  the 

company. Failing tho se ro utes, o nce sanctio ned under the 

rather lax terms o f  sectio n 189(4), the resolutipn would 

appear to be valid. This po sitio n has been cr iticized:12 
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• • • The select Co mmittee seems to have 
confused the unremedied wro ng done to 
the company which.is cured by the deri­
vative actio n and the wrong inflicted 
on the minority shareholder qua share­
holder which is r emedied in section 210 • • • 

a widened section 210 wo uld take care 
of the situation covered by the deriva­
tive actio n. But the co nverse is not 
true, as the Select Committee seemed 
to think. The pro blem o f  the o ppressed 
minority shareholder is not adequately 
covered by a derivative action. 

The B. c. Companies Act 

18 

The new British Columbia Cornpanie� Act_sets out a 

detailed rigid pro cedure by which share or class rights may 

be altered. Changes to existing share structures are per­

mitted under sectio ns 245 andi246 which set out in express 

language that companies may_ alter so as to ' create' , 'define' , 

�attach', 'vary' and 'abrogate' specia� rights to classes 
. . 

o f  shares. These alter ations may be effected by a special 

reso lution requiring three quarters majority. 

The actual variation o f  rights. pro cedure is out­

lined in sectio n 247: 

247. (I) No right or special right attached to any issued share shall be 
prejudiced or interfered with under any provision of this Act or the 
memorandum or articles unless members holding shares of each class whose 
right or special right is preju�iiced or interfered with consent thereto by 
separate resolution requiring a majority of three-fourths of the issued shares 
of the class. 

(2) No resolution to create, vary or abrogate any special right of conversion at !aching to shares of a reporting company shall be submitted to .a general meeting, or a class meeting, unless the Commission has first consented to the resolution. 
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Note the use of the words 'prejudiced or interfered with1 

in section 247(1). They are new words and it is arguable 

that they carr y an even nar ro wer r estr iction than the judi­

cial interpretatio n o f  words such as 'affect•. ThiE will be 

dealt with at length in the next section. 

One o f  the major distinctions in the B. c. Act 

between a repor ting and a no n-reporting company is noted 

in sectio n 247(2) in that the variatio n procedure for report­

ing companies requires the consent o f  the Securities Commis­

sio n before such a reso lution is even submitted to the 

general o r  class meeting. 'The .ratio nale be_!lind the ':report­

ing' company is that there was a 'need to kno w• in the 

classic sense in which that term is used, a� enunciated in 

s. E .  C. v. Ralston Purina (USSC) i.e. a need for giving share­

holders the protectio n o f  the ·companies Act in respect o f  

such things as disclo sur e o f  financial informatio n, share 

trights, etc. This changes the,law in British Columbia as 

the old Act1 in sectio n 6 2) required co urt appro val for any 

variatio n or abro gatio n o:f speci�l rights or restrictio ns 

attached to any class o f  shares for all co mpanies. 

In contrast to the Ontario or Alberta Acts, the 

B. c. Act pro vides a framework in sectio n 248, by which 

dissenting or affected shareholders may apply to court. 
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248. (1) The holders of .,; 

(a) not less than ten· per cer.t of the shares Of a company who voted, 
in person or by proxy, against a special resolution referred to in 
section 245 or 246; or 

(b) not less than ten per cent of the shares of a class of shares of the 
company, whose rights are affected by a special resolution 
abrogating or altering special rights- or restrictions attaching to 
any class of shares of the company, or approving of any 
arrangement, who did not, in person or by proxy, vote in favour 
of the resolution referred to in section 247; 

. other than as a proxy for a person whose proxy required an affirmative vote 
may, not more than fourteen days after the passing of the last resolution, 
apply to the Court to set aside the special resolution. 

19a 

(2) The Court shall not hear the application referred to in subsection (1) 
unless notice thereof has been served upon the company,. and an affidavit of · 
that service exhibiting the notice has been served upon the Registrar not later 
than fourteen days after the passing of the last resol1:1tion. 

(3) The Court may direct that notice of the application be served upon 
any other person. 

(4) Upon an application under subsection {1), the Court may 
(a) set aside the special resolution and require a copy of the order to 

be filed with the Registrar; 
(b) affirm the special resolution subject to such terms as the Court 

considers appropriate; or 
(c) affirm the special resolution and require the company� subject to 

subsection (1) of section 257, or any other person, to purchase 
the shares of any member at a price and upon the terms to be 
determined by the Court, 

and, in any case, the Court may make such consequential orders, inCluding 
any order as to costs, and give such directions as it considers appropriate • 
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It should be noted that this section allo ws no t 

o nly shar eho lders who actually voted against the resolution . 

to apply to co urt, but allo ws applicatio n by shareholders 

whose rights have been affected by the resolutio n.
13 

The 

court is given specific po wers to either affirm or set aside 

a reso lution and if they affirm it, they may r equire the 

company to buy up the shares o f  the dissenting shareholder, 

thereby eliminating him as a shareho lder in the company. 

This is a significant change as it introduces in Canada for 

the first time the co ncept o f  'appraisal r ights'. Ho wever 

in British Columbia, the co urts have the discretio n to 

ins ti tu te this remedy--it .fs not mandator y·
-. 

The Federal Act 

The pro cedure o U:tiirted in the Federal Act is the 

broadest yet mo st refined,procedur e yet developed for varia-­

tio n o f  rights. Federal ·dra'ft'l=?men cla�sified an alteration 
:·�; ' c  ],...." 

to share rights as a 'fundamental change1 and included it in 

that section o f  the Act. s'ectJ.ons in
. 

the Feder al Act which 
. · ,  '·· ' 

expressly allo w the co rporatio rt to vary share rights include 

sections 16 7 (1) (e) to 16 7 (1) (f)� 
167. (I) Su�ject to sections 170 and 171, 

the articles of a corpotation may by special 
resolution be amended to 

(i) authorize the directors to divide any 
class of unissued shares into series and 
fix the number of shares in each series 
and the rights, privileges, restrictions and 
conditions thereof; 
(j) authorize the directors to change the 
rights, privileges, restrictions and condi­
tions attached to unissued shares of any 
series; 
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(e) create new classes of shares; 

(f) change the designation of all or any 25 
of its shares, and add, change or re­
move any rights, privileges, restrictions 
and conditions, including rights to ac­
crued dividends, in respect of all or any 
of i�s shares, whether issued or unissued; 30 

(g) change the shares of any class or 
series, whether issued or unissued, into 
a different number of shares of the same 
class or series or into the same or a 
different number of shares of other 35 1' 
classes or series ; 
(1&) divide a class of shares, whether is- i sued or unissued, �to series !l'nd fix the 1. 
number of shares m each senes and the 
rights, privileges1 rest.."'ictiOD.S a.nd condi- 40 ! 
tiooa thereof j 

These provis ions are much more exp licit than the comparable 
, 

s ec tions in other Acts and provide for greab flexibility on \ 
the part of the company . Procedures for varying share rights\ 

are found in s ection 170: \ 

170. (1) The holders of shares of a 
class or, subject to subsection (2), of a 
series are e�titled to vote s

.

eparately as a

.

/· 
class or series upon a proposal to amend 
the articles to . 

(a) increase or decrease any maximum· 
number of authorized shares of such 
class, or increase any maximum number 
of authorized shares of a class having 
rights or privileges equal or super1or to 
the shares of such class; 
(b) effect an exchange, reclassification 
or cancellation of all or part of the shares 
of such class; 
(c) add, change or remove the rights, 
privileges, restrictions or conditions at­
tached to the shares of such class and, 
without limiting the generality of the 
foregoing, 

(i) remove or change prejudicially 
rights to accrued dividends or rights 
to cumulative dividends, 
(ii) add, remove or change prejudi­
cially redemption rights, 

(iii) reduce or remove a dividend pref­
erence or a liquidation preference, or 
(iv) add, remove or change prejudici­
ally conversion privileges, options, 
voting, transfer or pre-emptive rights, 
or rights to acquire securities of a cor­
poration, or sinking fund provisions; 

(d) increase the rights or privileges of 
any class of shares haviri.g rights or privi­
leges equal or superior to the shares of ! 
such class; 
(e) create a new class of shares, �r make 
any class of shares having rights or privi­
leges inferior to the shares of such 
class, equal or superior to the shares of 
such class; 
(f) effect an exchange or create a right 
of exchange of all or part of the shares 
of another class into the shares of such 
class; or 
(g) constrain the issue or transfer of the 
shares of such class or extend o:r remove 
such constraint. 



(2) The holders of a series of shares of 
a class are entitled to vote separately as� 
a series under subsection (1) only if such 
series is affected by an amendment in a . 
manner different from other shares of the I' same class. 

� 

(3) Subsection (1) applies whether or" 
not shares of a class or series otherwise 
carry the right to vote. 

I 

(4) A proposed amendment to the arti-' 
cles referred to in subsection (1) is adopt-; cd when the holders of the shares of each 
class or series entitled to vote separately 
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The usual pattern o f  requiring a special resolution o f  the 

s eparate class in a s eparate meeting is preserved by thi s  

s ection . I n  line with the des ire o f  the federal draftsmen 

to overcome the current limitatJons of the common law in 

the area of interpreting the words ' variation ' and ' altera­

tion ' , the Act has dramatically broadened the provis ions o f  

this procedure so a s  to a llow separate class votes for 

res olutions which uadd , change , remove , change prej udicially , 

reduce ,  increas e ,  create , etc . rights to shares . "  S ection 

170 (3) is included to ensure that even though a share may 

be non-voting , it has a. right to vo te on a variation resolu­

tion and s imi larly section 170 (4) expres s ly requires a 

s eparate vote for each clas s . 
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No court or other kind of administrative approval 

is r equired by the Federal Act. This is in l ine with the 

approach o f  the D ickerson Co�.ittee which . favo ured j udicial 

non- interference with the actual business decisions of the 

corporation. 14 Ho wever the Federal Act does provide a very 

broad and easily accessi ble pro cedure by which shareholder s  

may app l y  to court so a s  to allo w him to o pt o ut o f  the 

company under the sup ervision of the court. 

184. (1) Subject to sections 185 and 25 
234, a holder of shares of any class of a 
corporation may dissent if the corpora­
tion resolves to · 

(a) amend its articles under section 
167 or 168 to add, change or remove any 30 
provisions restricting or constraining the 
issue or transfer of shares of that class ; 
(b) amend its articles under section 167 
to ·add, change or remove any restriction 
upon the business or businesses that the ·35 
corporation may carry on ; 
(c) amalgamate with another corpora­

! tion, otherwise than under section 178; 
·:· 

(d) be continued under the laws of an­
other jurisdiction under section 182; or 1 
(e) sell, lease or exchange all or sub- i 
stantially all its property under suhsec- . 
tion 183 (2) . 

(2) A holder of shares of any class or 
series of shares entitled to vote under sec­
tion 170 may dissent if the corporation · re­
solves to amend its articles in a manner 
described in that section. 

{3) In addition to any other right he 
may have, hut subject to subsection (26) , 
a shareholder who complies with this sec­
tion is entitled, when the action appro'Ved 
by the resolution from which he dissents 
becomes effective, to be paid by the cor­
poration the fair value of the shares held 
by him in respect of which he dissents, 
determined as of the close of bu15iness on 
the day before the resolution was adopted 
but in determining the fair value of thel 
shares any change in value reason·ably at-1 
tributable to the anticipated adoption of ' 
the resolution shall be excluded. 

The effect o f  this ·appro ach is that unles s ·  a share­

holdE·r wants to o pt out of the company he is bound by a 

validly affected reso lution. The Ac t specifi cally prohi bits .. 

a si tuation where a shareholder may dissent in respect of 

les s  than all his shares so that he can compel purchase o f  p ar t  

of his shares and r etain the remainder . (This right is allowed 

in the u .  S .  Model Business Corpor ation Act. ) If a shareholder 

does not wish to opt out of the company he i s  bound by the 

resolution unless he can fit himsel f within the con fines o f  

se ction 234 which a llo ws him to apply to court to h ave the 

resolution set aside if he can sho w that the alteration i s  
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11 oppres s ive or unfairly pre j udicial " to his  rights . 

The New York Bus ines s Corporation Act 

The u. S .  Model Business Corporations Act 

For comparative purposes , i t  is interes ting to 

briefly note the impor tant components o f  the variation o f  

rights procedure o f  two American Corporate Acts falling und e r  

the clas s i fication o f  Acts now being cons idered m 

S e ction 801 of the New York Act provides very 

broad powers for a company -to amend its certificate o f  

incorporation m A s impl e  maj ority however is a l l  that i s  

required to e ffect these changes ( section 80 4 )  • Like the 

Federal Act ,  this Act is quite explicit in detailing the 

exact s i tuations where clas s · rights are allowed a vote . 

The procedure for variation fol lows the normal pattern 
. I 

although again only a s imple resplution i s  required from 

each clas s . By virtue of section 806 (6 ), the holder of 

shares whose rights are affected has the righ t  to d i s s ent 

and receive fair com�ens ation for his shares . 

The New York Act is very s imilar to the u .  S .  

Model Business Corporations Act .  The s ame procedure is 

followed in s anctioning a vari,ation of rights . However , 

there i s  no right for a dissenting shareholde r  to bring an 

action to compel the purchase of his shares unles s the 

company p lans a merger , cons ol idation or a s ale or exchange 

of all the property or as sets of the company not mad e  in the 

usual or regular cours e o f  bus ines s .  
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B .  Tbe Articles of the Company Contain 

the Variation Procedure 
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The next two s ec tions will examine the variation 

procedures i n  thos e  j urisdictions where corporate legis la­

tion doe s  not provide for a procedure i n  the provis ions o f  

the Act .  I n  tho s e  case s  two pos s ibilities exis t--that the 

artic:!Les of the corpoz:ation provide for a var.iation procedure 

or th�Y do not .  For purposes o f  thi s  s ec tion , i t  wil l  b e  

assumed that any corporations within. the j urisdiction in 

que s t�on do h�ve . some kind of variation �rocedure in 
. 

its a�ticle s . S ome o f  the Acts whi ch fal l  gnder thi s  clas s if ic a· 

tion are the U . K .  Companieq Act ( l 9 4 8 ) , the Draf t  Ghana Code , 
l:: 

the A�s tralian Companies Act ,  and the S askatchewan Comp an ies 

Act .  

Not only need w e  examine the actual procedures 

invol7ed in these cas es but a further ques tion ari s e s  as 

to wh�ther a company mus t  follow the procedure as outlined 

in ito articles in order to e ffectuate a valid alteration . 

1 ..  Legal E f fect of the Articles 

B efore entering into an examination o f  the s tatutes 

in q� es tion , it is necessary to brief ly examine the legal 

e f f ec � of the articles of a corporation as well as altera­

tions to them . 

The artic les o f  as sociation of a company s e t  out 

in de tail the manner in which the busine s s  and internal 

opera tions of the company shall be conducted . The e ffect 

o f  t�e articles is to bind the shareholder to the company 

on a contractual bas is . as exemplified by s ection 2 9 ( 1 ) o f  

the �lberta Act . 
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From time to time r busines s necessities wil l  neces ­

sarily require alterations r elaborations or modification o f  

the articles i n  order for the company to meet the demands 

o f  bus ines s .  To facil itate thes e changes 1 a company is s anc­

tioned by the Act to alter or add to its articles . I ts 

power . to do so cannot be limited by any provision in its 

memorandum or artic les , nor can the memorandum or articles 

require the alteration to be made in any o ther way than by 

special resolution . The articles mus t  be cons i s tent with 

the memorandum so that if there i s  a con flict between any 

part o f  the altered articles and a provis ion in the memoran­

dum1 the articles are to that extent vo id . �5 

2 .  The Variation of Rights P�ocedure 

( a) Variation of Share Rights 

:: 

Where only one class of shares exi s t  in a company , i t  

i s  submitted that those rights are altered merely by · a  special 

resolution without the n��e s s i ty o f  going through the var i a­

tion procedure . Support for this propos ition is found in 

the wording of the typiS�l. variation of rights claus e . 

Article 4 o f  the u .  K .  Companies Act begins with these words : 

" I f  at any time the share capital i s  divided into d ifferent 

c las ses o f  shares . . . � and thi s  indicates that the provision 

i s  not available where only one clas s exis ts . Further s up ­

port for thi s  propos i tion was noted i n  section I I  o f  thi s  

p aper where the unreported cas e o f  Hodge v .  James Howel l  

inferred that the ri ghts o f  ordinary shareholders were not 

special rights and thus not eligible for special protecti on 

off ered by the variation o f  rights claus e . 

The usual method for a ltering the provis ions of 

the articles is exempli fied by section 42  of the Alberta 

Act which allows an al teration merely by special resolution . 
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Thus sub �: :=ct to any common law requirements , when there i s  

only one -;lass o f  shares and they are lis ted i n  the articles· ,  

they mq.y ::; e  varied by a special resolution only . I t  should 

b e  noted :rowever that the requirement of a special resolu­

tion whe r� � only one class of s hare exis ts is in e f fect the 

s ame p�oc� ;dure as i s  required by the variation o f  rights 

procedure where more than one clas s o f  s harer exis ts . The 

requireme;-<!.tS o f  a s eparate clas s meeting and a special 

resoluticr� are both met .  

A proviso to the above mus t b e  noted : The articles 

are solei:.,. '  matters of internal management o_:!= the company and 

a company can provide for any variation proc:edure they des ire-. 

Thus a ccr· ·,pany could introduce a new var i ation procedure or 

indeed om·: t the procedure altogether .  The s econd pos s ibility 

will be e:.,-:amined in the next s ection of this paper . 

·.5 We noted earlier that share rights could b e  included 

in the me�:�randum and thi s  extends to corporations under the 

s tatutes · . 0  be examined in this s ection . However , section 2 3  

of the u . K .  Act appears to s ay that the power to alter the 

memorandu:-r· is not available in terms of authori zing a varia­

tion unl e:;. s  the memorandum itself - provides a procedure for 

variation e i ther expres s ly or by reference to provis ions in 

accompany J n.g articles . 1 6· I n  the abs ence of thi s  power 

share rig: ts cannot be varied even wi th the individual con ­

s ent o f  e-'">- -::h shareholder except under a s cheme o f  arrangement 

approved :jy the cour t .  Mos t  compani es however ,  reali z ing: the 

need for c;; llowing flexibility in the corporate share capita l , 

have p rov� ded for some kind o f  vari ation procedure in the 

articles . 
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( b )  Variation of Cla s s  Rights 

( i )  u. K .  Companies Act 

The u .  K .  �ompani es Act doe s  not contain , in i ts 

subs tantive provis ions , a procedure by wnich variation o f  

rights may b e  affected . Indeed , the Act i tself allows the 

company to provide for a variation pro cedure in its articles . 

Section 72 o f  the Act begins with the phrase :  

I f  • • .  provis ion is_ made by the memorandum 
or articles for authori zing the v�riation 
of rights attached to any clas s of shares 
in the company . . .  _ 

The variation procedure usually takes the form o f  a variation 

of rights c laus e and is included in the articles in a manner 

s imi lar to article 4 of Table A o f  the Act . 

4· If at any time the shiire capital is divided into different classes of shares, 
the rights attached to any class (unless otherwise provided by the terms of issue 
of the shares of that class) may, whether or not the company is being wound up, 
be varied with the consent in writing of the holders of three-fourths of the issued 
shares of that class, or with the sanction o£ an extraordinary resolution passed at a 
separate general meeting of the holders of the shares of the class. To every such 
separate general meeting the provisions of these regulations relating to general 
meetings shall apply, but so t{lat the necessary quorum shall be. two persons at 
least holding or representing by proxy one-third of the issued shares of the class 
and that any holder of shares of the class present in person or by proxy may demand 
a poll. 
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The procedure i n  article 4 i s  very . s imilar to the 

procedures outlined earlier . Note however tha t  unlike the 

Federal Act , a class is not allowed to vo te unless there i s  

a direct variation to tho s e  clas s rights indicating tha t  

this i s  a much narrower provision than the Federal Act .  Al­

though article 4 o f  Table A is mere ly a guide for companies 

to u s e  it appears that if companies and shareholders wish 

to avail themselv�s o f  the protection outlined in s e c tion 

72 they mus t bas ically conform to the procedure a s  noted 

above . 

:s 

n� Ri�hts of holders of special classes of shares 
(1) If, in the case of a company the share capital of which is divided into 
different classes of shares, provisiQn is made by the memorandum or articles for 
authorising the Yariation of the rights attached to ·any class of shares in the 
company, subject to the consent of any specified proportion of the holders of the 
issued shares of that class or the sanction of a resolution passed at a separate 
meeting of the holders of those shares, and in pursuance of the said provision 
the rights attached to any such class of shares are at any time varied, the 
holders of not less in the aggregate than fifteen per cent. of the issued shares 
of that class, being persons \Vho did not consent to or vote in favour of the 
resolution for the variation. may apply to the court to have the variation can­
celled, and, where any such application is made, the variation shall not have 
effect unless and until it is confirmed by the court. 

The primary use o f  s ection 7 2  is to provide a 

procedure for diss enting shareholders to apply to court to 

have a reso lution set as ide . Before an application c an b e  

heard 15% o f  diss enting shareholders mus t  apply t o  the court . 

• Once in the court ,  the court has but two choices--to confirm 

or disallow the resolution , there being no provi s ion made 

for the purchase of a dis s enting shareho lder ' s  intere s t .  

As well , the time for the application is shorter than the 

time allowed under the B .  C .  or the Federal Acts . 
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The ef fect of the British s ection is to place the 

power in the hands of the court to affirm or ' disaffirm var­

iation resolutions . Thi s  has led to s evere rigidi ty i n  

the s e  s i tuations . From the company ' s point o f  view the 

efficient operation of the busines s can be interrupted or 

harmed . by the inter ference of minority shareholders . From 

the d i s senting shareholder ' s  point of view , due to the high s tanc 

required by the Act in br inging an action , becau s e  they 

have but one option allowed to them by the Act ,  thei r  rights 

are not well protected by thi s  s ection . 

The S askatchewan Companies Act 

For the mos t  par t ,  the S askatchewan Act i s  bas e d  

quite closely on its British counterpart .  Proc edure for 

variation is identical to that of the British Act . Table · A  
I 

·· o f  the S askatchewan Act provide� fo·r a vai·iation o f  r ights 
::procedure : 

3. H at any time the ·�hare capital is divided into different classes of shares, the rights 
att;;.;;!aee! to any class ( unle§J otherwise provided by the termS of issue of the shares of that 
ti�;'!� J may be varitd with tne consent in writing of the holders of three-fourths of the 
issued shares of that class, or with the sanction oi a special resolution passed at a separate 
generp.l meeting of the holders of the shares of the class. To every such separate gmeral 
meeting the provisions of these regulations relating to general m�tings apply mutatis 
mutandis, but so 'that the necessary quorum shall be two persons at least holding or repre­
senting by proxy one-third of the issued shares of the class, and that any holder of shares of 
the class present in person or by proxy may demand a poll. 
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The applica tion to court secti on of the Act ,  

s ection 60 , i s  s imilarly comparab l e  to s ection 72 o f  the 

30 

u .  K .  Act ,  although the time for application i s  l e s s . The 

only difference between the two s ec tions is that the S askat­

chewan Act allows the court to confirm the resolution 

"wholly o r  in par t" , whi l e  the English Act only allows the 

court to confirm the resolution as i t  s tands . Therefore i t. 

is conceivab le that the S askatchewan court could make an 

alte rnative order to one whi ch either confi rms or dis affirms 

the resolution . 

The Draft Ghana Code 

= 

Although the Ghana Act provides tha t  the var iation 

procedure mus t be in the articles o f  the company , the Act 

provides specific res trictions and guidelines on how the 

procedures should be s et up . The Act also expres s ly requires 

by s ection 22 (5) that alterations to clas s r·i ghts mus t be 

altered in accordance with the variation s ection , s ection 47 . 

(3) Except as pro,·ided in subsection (2) of this section a company may by special res 
tion alter its Regulations by inserting therein prm-isions regarding the variation of the rights of 
class or by modifying the terms of any such prm'isions. but any such alteration shall require . 
prior written consent of the holders of :lt le:!st three-fourths of the issued shares of each clas· · 

the sanction of a special resolution of the holders of the shares of each class and shall be dccn · 

for the purposes of subsections (S) to (8) of this section to b� a uriation of the rights of each cl. 
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In e f fect then the Act commands the regula tions to fol low 

the normal procedure requiring a special res·o lution and 

s ep arate class vot e  o f  each class who s e  rights are altered . 

As regards any future i s s ues of shares , s ection 7 2 ( 4 ) remove s  

the authority in the articles i n  e f fecting a variation and 

s ets down i ts own guidelines , thus resemb ling in this 

ins tance at. leas t the s tatutes dis cus s ed in Part A o f  thi s  

s ection . 

The Ghana Act also provides for an application 

to court by dissenting shareholders but includes i t  as 

part o f  the procedure outlined in section 4 7 . Procedures are 

s imilar to the British Act in s ection 7 2  excep t  in three 

respects . The Ghana Act al lows 6 0  day s  for an application 

unlike the 2 1  days allowed by the British Act . The Ghana 

Act allows an app lication to the court by a shareho lder 

who has voted in favour o f  the resolution . Thi s  was desi gned 

to prevent hardships which might occur if shares . were ves ted 

in nominees for a number of beneficiaries . The more impor­

tant change is found in section 4 7 ( 7 ) which s ets out a new 

criteria for the court to us e in examining the variation , 

namely , whether the variation would 1 unfairly pre j udice [ 

the shareholders o f  any clas s . I t  i s  interes ting to note 

that this criteria is the same as that us ed in the g eneral 

' remedy agains t opression ' s ection 2 1 8 ( 1) (b ) . I n  h i s  com­

mentary on that s ection , Gower explained that the app l ica­

tions were intended 11 to provide a remedy in the typ e  o f  

case where some trans action o r  resolution i s  sought t o  b e  

enj oined o n  the ground that i t  is a fraud on the minority . " 1 7  

Presumab ly then , the s ame criteria applies to a n  appl i cation 

under s ection 4 7 .  As ' will be s een , this does not s igni£icantly 

expand the current law· . in the area . 

to note 
A final point/is that under the Ghana Code the 

court has author ity merely to confirm or cancel the resolution . 
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There i s  no provision for dis s enting shareholders to be 

bought out . 
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Note--although the Aus tralian Companies A c t  fits 

under this clas s ification � it does not contain any s ignficant 

change� from the Acts described above and therefore wil l  not 

be examined in detail . 

3 .  I s  a Company Obligated to Follow the 

Variation Proc edure as Outlined in its Articles ? 

Where a company ' s
�

share rights are modified in 

accordance with a variation o f  rights claus e , no problems 

regarding variation wi l l  arise .  However an 
"'
important 

ques tion is rai s ed in d etermining how far a company is 

bound to fol low a pres cribed procedure in altering its 

' . .  sh�re rights . In s hor t ,  mus t  rt ' fo llow the procedure as 

�set out in its articles ? 
•: 

This problem o f  cour s e  does not exis t in j uris­

dictions where the provis ions of the Act s et out the pro­

cedure ,  because the company is bound to comply with the 

s tandards s et down in the Act .  However i n  the case of the 

corporate legis lation examined in this section �otential 

problems may ari s e  because the rights flowing from a company ' s  

articles , as between the shareholder and the company , are not 

entrenched . The c ompany has , sub j ect to s ome common law 

res trictions , an abs olute right to amend the arti cle in 

whatever way it s o  deems . Yet , as we have s een , corporate 

legis lation has deal t  with the is sue o f  variation of s hare 

rights in s uch a way as to sugges t that these rights require 

special protection--even to the point of allowing a court , 

in certain s ituations , to set as ide a resolution . The con­

flic ting approache s  to this problem have provided difficulties 

for both the courts and the legis lative draftsmen . The closes t 
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this par ticular is sue has come to be resolved i s  to be found 

in two conflicting Aus tralian cases , C rumpton v .  Morrine Hall 

P roperty Limited [ 19 6 5 ]  8 2  W . N .  (N . S . W . ) 4 5 6  and Fisher v .  

Eas thaven Limited [ 1 9 6 4] N . S . �'l . R. 2 6 1 , both cas es of the 

S upreme Court of New S outh �vales . 

Both cases dealt with companies incorporated pur­

suant to the Aus tralian Companies Act and both comp anies 

had in their articles a variation o f  rights claus e s imilar 

to article 4 of the u .  K .  Act . In both cases , the p l aintiffs 

owned shares in a ' home unit company 1 whi ch �nti tled them 

to certain rights in respect of their acco�odation regard­

ing parking faci lities . In effect , plaintiffs owned all 
� 

o f  the preference shares of their particular clas s in the 

company so that any attempt by the defendant company to us e 

the requis i te variation of rights c laus e to remove tho s e  

special rights would have met with dis as ter . Therefore , 

defendant companies did not follow the procedure but merely 

attempted to effect the changes by amending i ts articles to 

deprive plaintiffs of thei r  rights . Plaintiffs s ought an 

inj unction to invalidate the resolution . In the case which 

was decided firs t ,  Fisher , the court held for the defendant 

company by deciding that under section 6 5  ( the Aus tralian 

equivalent to section 7 2  of the U . K .  Act) , the righ t  to 

appeal aros e only i f  the procedure l aid down by a variation 

claus e was followed by the company . E ls e-Mitchell , J .  also 

held that the section did not compel the company to follow 

the procedure la.id down by the variation o f  righ ts claus e :
2 0  

I ques tion whether i t  is proper to s ay 
that thes e s ections create or confer 
in favour of the holders of a class of 
shares a right to obj ect to an amend­
ment which would affect the special 
rights attached to the ir shares . Such 
a right is certainly not given expres s ly 
by the s tatute . . •  I n  short , I think that 
any attempt to apply the relevant s ec­
tions to the many s i tuations whi ch can 
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envisaged where clas s rights are sought 
to be e ffected s e ems to me to be beyond 
the capacity of a court called upon to 
construe a s ta tute . 

3 4  

The Crom:pton case overruled the Fisher 

decis ion with regards to the variation issue . In the opinion 

of Jacob , J . , the intention of s ection 65 and the vari ation 

d 21 proce ure : 

I s  at leas t a recognition in the articles 
of association of the principle that there 
would b e  no varia�ion of the rights attach­
ing to a particular c las s of shargs without 
the approval of a certain maj ority of the 
members o f  that clas s . . •  I think tqa t  there 
is by implication a recognition in the 
articles tha t  rights particularly attached 
to c lass es of s hares cannot be altered 
except in accordance with the procedure 
laid down . For m�ny years , i t has been 
accepted by text

.
writers and by the courts 

that such an article have s uch an e ffect·. 

The rationale behind the decis ion in the Fisher 

cas e  was based on the propo s i tion that a company has the 

fundamental right to alter its articles by following the 

d 1 · a  . th 22 proce ure a�1. down 1. n  e Act :  

• • •  old authorities o f  high s tanding . . .  
e s tablished that a company cann0t deprive 
itself of the s tatutory right to alter 
its articles or make them unalterable • • •  

Once thi s  conclus ion i s  formed i t  i s  · 
difficult to see what pre ci s e  purpose 
was to be served by s tatutory provis ions 
like section 6 S  . . . The s e  provis ions are 
facultative inform and conserve but 
little purpose in resolving the righ ts 
of shareholders . . .  
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I n  s upport o f  this view , it i s  arguabl e  that i f  a 

company wishes to prevent variations to their c las s rights 

by means of alteration to the articles , it always has the 

requis i te power to make provis ion in the articles , i . e .  tha t  

clas s ri ghts shall only b e  modified s ub j ect to the terms and 

conditions in the variation of rights claus e . Indeed ,  such 

a condi tion is , as we have s een , actually included in the 

provis ions of the Ghana Act ( secti on 4 7 ( 4 ) ) whi ch requires 

that any variations to share or clas s rights mus t be affected 

sub j ect to the procedures set down in tha t  section . 

The practical effe cts of the Fisher approach mus t 

also be noted . By virtue of this deci s ion ,
= 

the company 

would have an unfettered freedom to make any alteration to 

the company ' s  articles as they des ire , including changes 

to share capital and share rights . Although thi s  might be 

a highly desirabl e  goal in term� of al lowing the company to 
efficiently conduct i ts business activi ti es , i t  also provides 

no protection for the rights of minority shareholders who 

have inves ted in the company on �the bas is o f  their receiving 

certain benefits , only to have ·thos e  benefits removed by the 

company with there being nothing the shareholder can do ., I t  
i s  doubtful/ftgaSan even s�l-1 out his shares for a fair com­

pens ation because the alterations e ffected by the company 

wi ll undoubtedly lower the value o.f. his share s . 

Although the better academic approach to the prob lem 

would seem to be the Crornpton position , i t  wil l  b e  s een that 

this pos ition is also unf avourable in practical terms . 

The academic writers refer to in the j udgment o f  

Jacob , J .  have centered on the wording o f  s ection 7 2  o f  the 
. 

h . t '  A G . 2 3  u . K .  Ac t to s upport t e1r conten 1ons . s ower argues : 
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I t  makes little sens e to give this right 
where the variation has been pursuant 

"
to 

a variation of rights clause but to
.
deny 

it when there is no provis ion for varia­
tion or , a fortiori , when there is s uch . 
a provis ion but the company has disregarded 
i t .  The legis lature mus t surely have 
assumed that in e ither of the latte r  case s  
there could b e  no variation . And s ince 
the power to alter the articles expres s ed 
by s ection 1 0  i s  expres s ly 1 subj ect to 
the provis ions of this act ' , i t  is s ub j ect 
to the imp li ed l imitation of section 7 2 . 

This position i s  supported By two o ther academic writers 

who have written articles on this s ub j e c t . 24 

� 
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The cas e law o n  the s ubj ect of what a ' variation ' 

i s , provides further support for this pos ition . Case s  which 

, have dealt with the interpretation of a variation of clas s  

:;�ights have indicated that where they have found a tr.ue var­

iation of clas s  rights , and the articles have included a 

variation o f  rights clause ,  the rights can only be altered 

subj ect to the terms of that claus e . Thus , in Whi te v. Bristol 

Aeroplane [ 1 9 5 3 ] Ch . 65 ( C . A . ) and Re John Smith ' s  Tacas ter 

B rewery I l 9 5 3 ]  Ch . 3 0 8 ,  i t  was accepted without argument that 

the proposed changes could only be effected s ub j ec t  to a varia­

tion of rights claus e .  This indicates an acceptance by the 

courts of the fact that clas s rights can only be modi fied 

subj ect to the provis ions of a variation of rights c laus e . 

Not to be forgotten are the practical aspects of 

the Crompton approach , and it is here that the undesirability 

of this approach is apparent . Becaus e the shareholders of '  each"_ 

different unit holder were different , they constituted a 

special clas s o f  s hares each with special c las s rights . · 

Because it was unlikely that the shareho lders in the above 

two cases would s anction a res triction on their own rights , 

no s uch alteration resoltuions would ever b e  pass ed� The 
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practical affect of this would. be that the special clas s 

shareholders would hold a veto power over the company and 

the company would be effectively res trained from conducting 

its bus iness or making the neces s ary changes to i ts corporate 

share s tructure--changes which indeed might be criti c al to 

the survival of the company . 

I t  s eems obvious therefore that both pos i tions out­

lined above are not totally acceptable . P arts V and VI and 

this paper will examine this conflict in detail in hopes of 

deriving a more s uitable solution to thi s  p roblem .  

One further related problem remains t o  b e  dis cus s ed 

in this s ection . I s  it pos s ible , ins tead of: avo iding a varia­

tion of righ ts clause altogether , for a company to alter the 
. . 

variation of rights clause itself or perhaps even delete i t  

from the articles ? 

There is no dir�ct authority on this point although 

the reas oning used above would seem to s ugge s t  ·tha t  any attempt 

to alter a variation of +ights clause is i tself a variation o f  

rights and therefore requires the proc edure to b e  complied 

with before such an alteration is effected . Thi s  particular 

problem is dealt with expre s s ly in the Ghana Act in s ection 

4 7 ( 3 )  which entrenches the variation procedure in the provi­

sions of the Act s imilar to the Alberta , Ontario and Federal 

Acts . 

c .  The Articles of the Company do not Contain 

the Variation Procedure 

The courts have not had to directly cons ider the 

more difficult procedural problems whi ch aris e  in j urisdi c­

tions where the variation procedure i s  provided for only in 

the articles , and the individual company does not include 

such a provis ion in its arti cles . How can share rights be 
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altered? There are at leas t two pos s ib le alternative s . The 
problems ari s e  only i f  there i s  more than one clas s o f  shares . 
I f  only one clas s o f  shares exi s t in a company , tho s e  rights 
will . always be alterable by special resolution--whether or 
not · share rights are included in the memorandum or articles . 

One approach , favoured by Gower
2 6  

and o ther writers , 
is that once shares have been i s s ued without a procedure for 
varia tion in the articles , then tho s e  rights cannot be altered 
except with the cons ent of all individual members or via a 
court authori zed s cheme o f  arrangement .  Proponents o f  this 
approach rely on section 2 3  o f  the u . K .  Companies Act for 
support. 

-�: 

� 

23. Power to alter conditions in memorandum which could have been 
contained in articles 

(I) Subject to the pro,;siops of the last foregoing section and of section two 
hundred and ten of this Act, any ttmditioif contained in a company's memoran­
dum which could lawfully ha,ve been conta.ined in articles of association instead 
of in the memorandum may, subject to the proyisions of this section, be altered · 
by the company by special resolution : : 

Provided that if an application is made to the court for the alteration to 
be cancelled, it shall not have effect ex<;ept in so far as it is confirmed by the 
court. 

(2) This section shall not apply where the
. 

memorandum itself provides 
for or prohibits the alteration of all or any of the said conditions, and shall not 
authorise any variation or abrogation of the special rights of any class 
of members. 

(3) Subsections (2) , (3), (4) , (7) and (8) of _section five of this Act (except 
paragraph (b) of the said subsection (2) ) shall apply in relation to any alteration 
and to any application made under this section as they apply in relation to 
alteTations and to applications made under that section. · 

1 
(4) This section shall apply to a company's memorandum whether registered · 

before or after the commencement of this Act. 
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Thi s  s ection provides that i f  the rights attached to shares 

are included in the memorandum they cannot be varied by a 

special resolution but only by the procedure for variation 

express ed in the memorandum . If no such provis ion exis ts , 

no variation is pos s ible . 

There i s  also a Privy Council decis ion , Campbell 

v .  Rofe [ 19 3 2 ]  A . C .  9 ,  whi ch implied a s imilar result at 

common law .  I n  determining the rights of the directors in 

i s suing certain pref erence shares , the court held :
2 7 

I f  the memorandum pres cribes the class es 
o f  shares into which the capital is to b e  
divided and the righ ts to be a ttaqhed to 
such s hares respectively , the company has 
no powers to alter that provis ion by 
special resolution . 

The s econd approach indicates that variations can 

be made by a direct alteration to the memorandum. When we 

consi dered the s i tuation' where a v�riation of rights pro­

c edure exis ted in the articles , 'it was argued that any 

direct alteration o f  the articles in que s tion would in 

e f fect , cons titute a variation of clas s rights and s uch a 

vari ation could only be effected subj ect to the terms o f  

the vari ation of rights claus e .  However this argument wil l  

n o  longer apply where the variation o f  rights clause coes 

not exis t .  

There i s  both s tatutory authority and case dicta 

to support the direct alteration propos ition . Section 1 0  

o f  the u .  K .  Companies Act provides that " sub j ec t  to the 

provis ions of thi s  Act and to the conditions contained in 

the memorandum , the company may by special resolution alter 

its articles . "  As well , there is dicta in a s eries of cas e s  

aris ing out of the Andrews v .  Gas Meter [ 1 8 9 7 ]  1 Ch . 3 6 1 

cas e to the e ffect that as long as the company has not 
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' entrenched '  share rights (by expres s ly maki ng them unalter­

able) , they are variable merely by the pas s age - of a special 

resolution . Res trictions upon this right are limited to the 

common 1aw requirement that they mus t be bona fide and in 

the bes t intere s ts of the company . 

It i s  submitted however that the above approach 

is logical ly incons is tent.  If  thi.s pos ition i s  accepted , 

we are confronted with the paradoxical s i tuation in which 

a shareholder i s  b etter prote cted where the articles contain 

a variation of rights clause than where the¥ do not .  A 

variation o f  rights clause can only be modified sub j ect to 

the s trict conditions o f  that clause whi ch normal ly require 
� 

that a specified maj ority of the shareholders o f  the clas s  

concerned consent to the resoluti on . A special reso lution 

merely requires a three quarter maj ority in a general meet­

ing of ordinary shareholders /��£1 usually not be the actual 

c lass concerned and may have interes ts e i ther divorced or to­

tal ly 9ppos ite from those of the affected class shareholders .  

The concluding inequitable effect o f  thi s  pos i tion i s  that . 
where the articles make no provis ion for the modification 

o f  class rights , a member of a particular clas s is in a 

wors e  pos i tion than he would be i f  the articles had in fact 

incorporated a typical variation of rights procedure . 

Another argument for thi s  view is s ugges ted by 

the wording of s ection 72 of the u .  K .  Act .  As noted 

earlier , i t  was s ugges ted that the protection afforded by 

s ec tion 7 2  wi ll only apply where a modi fi cation i s  made via 

the variation claus e , and i f  no s uch clause exi s ts , the s af e­

guards o f  the s ection will be inapplicab le� I t  s eems illogical 

to believe that the legi s lature intended to give a minori ty 

b etter protection where there is a variation procedure than 

where there is not .  This leads to the as sump ti on that the 



legis lature did not contemplate that clas s rights would b e  

modified merely b y  alteration of the articles • . 

4 1  

Ther e  is another method b y  which class rights may 

be vari ed where the articles contain no variation procedure . 

No problems ari s e  as to the allowability of this procedure , 

although from the company ' s  point of vi ew , i t  is more 

res tri c ted . The method involves a two-s tep procedure by 

which the company firs t provides that a variation of rights 

clause is inserted into the articles by means of a special 

resolution and then the share rights are varied in accordance 

with that procedure . In the case of Re National Dwellings 

Society L imited ( 1 8 9 8 )  7 8  L . T .  1 4 4 , the company followed 

such a procedure and that the court s ugges te� that unless 

a variation of rights c lause had first been inserted , the 

variation would not have been allowed . 

The prob lems rais ed in this s ection indicate some 

of the uncertainty inheren� in the laws of j urisdictions 

where the s tatute itself does not provide for the variation 

procedure . Obvious ly the.se shor�comings wil l  have an 

important e f fect on the recommendations to be made later in 

this paper . It should be noted however that both the Ghana 

Code and the S askatchew�n Act have attempted to solve these 

problems in their Acts , leaving only the English Act in the 

unfortunate position of having this area o f  the law undecided . 

The Jenkins Committee
2 8  

did recommend that where there 

was no variation of rights clause in the articles of a 

company , the articles should be deemed to include a provis ion 

s imilar to article 4 of Table A .  The Committee also recom­

mended that special share rights should not be varied except 

with the cons ent of the pres cribed maj ority of the holders 

of the shares concerned . To date however these recommenda­

tions have not been implemented into the Act . 
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The Ghana Code provides i n  section 4 7 ( 1 ) that the 

regulations mus t  contain provis ion as to variation o f  rights 

a lthough i t  i s  pos s ib le for the regulations to entr ench 

thos e  share rights . I f  s uch a provis ion doe s  appear and 

the company in the future wishes to alter i ts share rights , 

section 4 7 ( 4 )  s ets out a variation procedure in whi ch this 

may be accompli shed . 

Section 6 1  o f  the S askatchewan Act also deals 

with this problem :  

81.-· (1)  \"\"here a company has heretofore issued or here-1 
after issues any shares with special rights or restrictions 
attached thereto, and no such provision as is mentioned in 
section 60 is made by the memorandum or articles .authoriz­
ing the Yariation of such special rights, the company by 
special resolution may vary such special rights or restrictions, and may enter into an arrangement with its members or any class of them with respect to · any shares or class of shares · held . by them : · ·  

Provided that no special right· attached to any class of 
shares sh:dl be interfe1·ed with unless a resolution agreeing to the variation or arrangement is passed at a separate 
meeting by, or a consent in writing to the variation or 
arrangement is signed by, members holding not less in the 
aggregate than three-fourths of the shares of that class and i 
the special resolution is confirmed by the court wholly or · in part. 

Unlike the Ghana Act ,  the Sasktachewan s ection doe s  not 

direct the company to place a variation procedure in i ts 

arti cles , but s imply provides a variation procedure in the 

Act itself by which a company may make the changes . The 

section makes it clear that i t  provides the s ame protections 

£or dissenting shareholders in this situation as in a s i tua­

tion where a variation of rights cUmse exis ts . Thi s  i s  not 
expre s s ed in the Ghana Act although it is ass umed that the· 

same protections would apply there as wel l . 

An important point to note about the S askatchewan 

Act ,  which is not part of the Ghana approach , i s  that the 



reso lution is not valid until it is confirmed by a court. 

Thus in Saskatchewan, where no variation procedure is 

in cluded in the articles , the co mp any may vary, ·  but the 

conditions for s ucces s ful pass age o f  the r esolutio n are 

much mor e  3 tringent for two reas ons : Fir s t, a company 

mus t follo w the procedure as outlin ed in s ection 6 1  and 
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has no po wer to vary that pro cedure; s econ d, cour t appro val 

is r�quired. The effect o f  this s ectio n is to be harsher 

- on a comp any for not including a var iation o f  rights 

procedur e in its articles . There does not s eem to be any 

good reas on why preliminary cour t appro val i s  required, 

especially becaus e the Act expres s ly allo ws for an app lica­

tion to the courts b y  a s hareholder who wis hes to do s o .  

This is s ue wi ll be examined in mor e  detail i n  later s ections 

o f  this p ap er . 

D .  Who Sho uld r-Iake the Alterati ons ? · 

� 

A current pos i.ti'�n .in . Can adian corporate juri s ­

dictions is that al ter a tio:ris to ·the memor an dum o r  articles 

are a matter o f  'internal management' o f  the co mp any, and 

that directors alon e may adopt 'or alter the articles o r  / 

memoranda s ubject only to confirmation by the s hareholders 

( s ee: Kelly v. E lectrical Con� tr uction Company ( 1 9 0 8 } 1 6  

O . L . R . 23 2} . Thus only the di rectors have the po wer to 
r • 

ins titute variations o f  either s hare or clas s rights whether 

thos e rights appear in the articles or memo ran dum. 

The new Feder al Act ho wever has ins tituted what 

the Dickerson Committee called a major change in the pres ent 

law, by con ferring on the s hareho lder the right to propose 

an amendment to either the articles o f  as so ciation ( whi ch 

corresponds to the memor andum o f  an Alberta co mp any} or the 

b ylaws (which corres pond to the ar ti cles o f  an Alberta 

company) . This right is fo und in s ectio n 1 6 9 ( ] )  and s eems 

.... 
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to be bas ed directly on the Dickerson recommendations .
2 9  

• 

169. (1)  Subject to subsection (2) , the I 
directors or any shareholder may in·.accord- . 

ance ";th section 131 make a proposal to 
amend the articles. 

What is the effect o f  this change? There is no 

doubt that i t  broadens the s cope o f  those who can p lay a 
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role in contro l l ing the operation o f  the company . The Act 

a llows • any • shareholder to propose s uch an alteration s o  

tha t  any shareholder , n o  matter what rights are attached to 

his shares s eemingly has this power .  One of the maj or 

effects of this change will be that there will be more pro­

tection allowed to minority shareholders in protecting their 

share rights . Not only wil l  they be allowed enly to s anc­

tion resolutions designed to alter or vary thei r  righ ts but 

they will now have the use of this right in order to pro­

pos e  alterations which could s trengthen or entrench their 

share rights . Although it .�emqins to be s een how practically 

effective this remedy will pe due to the fact that mos t  com­

panies incorporated in Albe��a are small private companies 

and the maj ority shareholder nas de . £acto control of the 

directors anyway , the right does present a useful alternative 

to a shareholder who under the Federal Act does not want his 

righ t  varied but als.e does not want to sell out to the com­

pany . Using thi s  right , he may s till have a way to protect 

his share rights so that he can remain a shareholder in the 

company . 

V� 

.. 

PROTECTION OF CLASS AND SHARE RI GHTS 

IN THE ALTERATION PROCEDURE 

To thi s  point we have examined the nature o f  share 

and class ri ghts , why a company might require to alter thos e  

rights and tne p rocedures involved i n  the actual variation . 
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Thi s  s ection completes the examination by looking a t  the 

protec tions available to shareholders whos e  rights are being 

affected . In practical terms thi s  is the area of greate s t  

importance becaus e the law and the courts have been deeply 

involved in these ques tions . Indeed in this section the 

conflict between the desire for corpor ate efficiency versus 

the des ire to protect the rights of minori ty shareholders 

p lays a fundamental ro le . I t  will remain for us to examine 

how success ful the various protections 

have been in coping with this conflic t .  

I t  i s  submitted that there are three kinds of pro­

tection avail ab le for shareholders to protect their share 

or class rights and this section will examine each of tho s e  

protections i n  detai l . 

A .  The Procedure I tself 

As we have s een , the actual variation o f  rights 

pro cedure , whether it is contained in the Act or in the 

articles , provides for some protection of the rights of a 

shareholder . As our examination in P art IV revealed , al­

though the approach of j ur·isdictions may vary , there are 

some common features basic to all . 

Except for the Ameri can j uris dictions examined , 

all Acts provide that a special resolution be pas s ed in a CD 
separate mee ting of the clas s whos e  rights are affected . 

Features of the special res olution include a requirement 

that a maj ori ty be 5 0  percent and that the company i s  

obliga ted to give some o f  no tice t o  the shareholders o f  

the proposed resolution . These features are inherently 

des igned to provide grea ter pro tection for shareholders 

as compared to the features of the ordinary resolution 

indicating that these kinds of alterations have tradi tionally 

...... 
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been cons idered by the courts and the legi s lators a s  s uf­

ficiently important enough to require special protection . 

The requirement of a s �parate class meeting as wel l  a dds . 

46 

to the pro tection afforded to shareholders because it allows 

them to make their decis ion unfettered by any press ures which 

may b e  exerted on them by other shareho lders at a general 

meeting . 

A s e cond protection i s  included in the var iation 

procedure in Alberta as well as British Columb i a  and S ask­

atchewan in s ome cas e s . B e fore a variation resolution i s  

valid , i t  mus t  first b e  approved by the courts i n  Alberta . 

The s ame holds true for a company under the S askatchewan Act 

which has not included a variation of rights = clau s e  in its 

articles . In B ritish Columb i a  a reporting company mus t  get 

the approval of the B .  C .  S ecurities Commi s s ion . 

All o ther j urisdictions provide a mechanism by 

which a dissenting shareholder may apply to cour t .  However 

thos e  appeal procedures are not part of the positive varia­

tion procedure . In other words , unlike Alberta , the court 

c annot examine the validity of the res olution until the 

requis ite number of shareholders decide to bring the neces ­

sary application to the courts . Without such action o n  the 

part of .the shareholders , the cour t has no j urisdiction to 

examine the resolution . Nevertheles s , in both s i tuations 

i t  i s  presumed that the court is bound by the s ame common 

law and s tatutory guidelines in making its as s e ssment as to 

the validity of the resolution . I t  i s  thos e guidelines 

which· bring us to an examination of the s econd and thi rd 

types of protection available to shareholders . 



B .  Tne Co��on Law Guide l ines 

The ques tion to be discus sed in this section is 

whether the voting or maj ority shareho lders are bound by 
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any common law duties i n  propos ing alterations to the articles 

or memorandum which wi ll affec t share or clas s rights . As 

wil l  be seen , the maj ority shareholder does have s uch a com­

mon law obligation . He mus t  show that when he vo ted in 

favour of the alteration he acted ' bona fide for the benefit 

of the company as a whole ' or as Gower puts it-- " j us t  as 

tne fiduciary duties of directors impose upon them certain 

obj ective res traints to which they are s ub j ec t  irrespective 

of s ub j ective good fai th on their par t ,  so it seems due the 

s o-called fiduciary obligations of the controlling share­

holders . "
3 1  

I s  there a general tes t o r  principl e  by which 

we can examine those guidelines p laced on the maj ority share­

holders? 
, .. 

The firs t res triction on the class shareholder is 

ironically the class i ts elf . In a cas e where an individual 
( 

holds more than one clas s of shares and the variation of one 

clas s will have the effect of benefi tting his overal l  personal 

interes t in the company although no t nece s s arily benefitting 

tne affected clas s , the Privy Council has held that : 3 3  

No doubt he was entitled in giving his 
vote to cons ider his own interes ts . But 
as that vote had come to him as a member 
of a clas s he was bound to exercis e  it 
with the interes ts of the c lass itself 
kept in view as dominant • • .  

The maj or common law res triction on the righ ts of 

the maj ority shareholder is , to quote the l eading case in 

t. 3 4  ne area : 

lP 
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• • • The power mus t be exercised not only 
in the manner required by l aw ,  but aLs o  
bona fide for the benefit o f  the company 
as a whole . 

4 8  

Although the above may appear a s  a concis e  s ta te­

ment of the law ,  there h ave been numerous conflicting inter-

. f 
�bpve 

pretat�ons o the /Al Len s tatement . Both the courts and 

academic wri ters have applied vari.ous criteria to the dicta 

in attempting to formulate tes ts which have had no o th er 

e ffect but to confuse thi s  ar ea o f  the law . However all the 

tes ts which have developed are bas ed primarily on an examina­

tion of two factors : ( a) The maj ority mus t bona fide believe 

the alteration to be bene ficial to the company . ( b )  There 

is a requirement that there be some oth er limitation p laced 

on the maj ority power by the courts . 

The Court of Appeal in Greerthalgh v .  Arderne 

C inemas [ 1 9 5 1 ]  Ch . 2 8 6  attempted to formulate a con-

elus ive .tes t on the sub j ec t  and c lear up the confus ion . 

Evershed ' s  M . R . ' s  famous dicta from the case is as follows : 3 5  

" Certain prhciples, I think, can be safely stated as emerging from those 
" authorities. in the first place, I think it is now plain that ' bona fide for the 
" benefit of the company as a whole ' means not two things but one thing. 
" It means that the shareholder must proceed upon what, in his honest 
" opinion, is for the benefit of the company as a whole. The second thing 
" is that the phrase, ' the company as a whole ', does not (at any rate in such 
" a case at the present) mean the company as a commercial entity, distinct 
" from the COIJ!Orators : it means th·� corpora tors as a general body. That is 
" to say, the case may be taken of an individual hypothetical member and it 
" may be asked whether what is proposed is, in the honest opinion of those 
" who voted in its fayour, for that person's benefit. 

" I  think that the matter can, in practice, be more accurately and pre­
.. cisely stated by looking at the converse and by saying that a special 
" resolution of this kind would be liable to be impeached if the effect of it 
" were to discriminate between the majority shareholders and the minority 
" shareholders, so as to give the former an advantage of which the latter 
" were deprived. \\11en the cases are examined in which the resolution 
" has been successfully attacked, it is on that ground. It is therefore not 
" necessary to require that persons voting for a special resolution should, 
" so to speak, dissociate themselves altogether from their own prospects and 
" consider whether what is thought to be for the benefit of the company as a: 
" going concern (sic) . If, as commonly happens, an outside person makes 
" an offer to buy all the shares, prima facie, if the corpora tors think it a fair 
" offer and vote in favour of the resolution, it is no ground for impeaching 
" the resolution that they are considering their own position as individuals." 
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However the confus ion which Evershed, M .  R .  hoped 

to alleviate is s till apparent in that at least thre e  tes ts 

have b een derived from his interpretation of the Allen tes t .  

Can we at�empt to formulate some conclus ions as to the dutie s  

o n  the maj ori ty shareholder? Clearly , the pos ition based 

on the Greenhalgh case and the interpretations placed on i t ,  

indicate a s ub j ective tes t .  I n  the first ins tance , i f  the 

maj ority shareholder hims e l f  believes an alteration is bona 

fide , a s trong presumption is raised that the alteration i s  

i n  fact valid . However , there seem to be a number o f  factors 

whi ch will the court wi ll examine . They include the proper 

purpos e  of the alteration , whether there is any d i s crimina­

tion of the minority shareholder , and what a ' hypothetical 

memb er ' would do . In examining thes e factors , the court 

will apply a more obj ective determination based on what .a 

reasonab le shareholder would have done in the circums tances . 

However the court wi ll in almos t �11 cases rej ect an altera­

�ion solely on the bas is that the court its el f  thinks it an 
� . ;have b�en . 
�mproper alterat�on .  The courts qu�te loathe · to get �nvolved 

in the actual busines s o f  running a company . 

For comparative purposes , it i s  interes ting to 

note an American approach in this sub j ect area . American 

courts have also had a dif�icult time in applying the proper 

criteria to this prob lem . A tes t ,  as applied in s ome American 

j urisdictions including Cal i fornia , known as the Ballantine 

Tes t ,  is as follows :
3 6  

Changes in the rights o f  outs tanding 
shares may be valid i f  they can be j us ti­
fied as an exerci s e  o f  fair bus iness 
dis cretion in meeting the needs and 
exigencies of the corporate enterpris e . 
The more urgent the need or the emergency 
the more dras tic the amendment or adj us t­
ment which fairnes s  will permit .  



s o  

Under the Ballantine Tes t �e burden i s  upon the proponents 

of the change ( us ually the management) to demons tra te 

( 1) the business need or exigency requiring the change , 

( 2 )  the fact that the amendment would appear to help or 

meet the need or exi gency , and ( 3 )  the fact that adoption 

o f  the amendment would appear to be an exercise o f  fair 

business discre tion in meeting s uch need . The important 

point to note k�at the factors no ted above s eem to take mor e  

into account the bus ines s realities o f  the s i tuation than does 

the current C anadi an pos ition . The current C anadian pos i tion 

sugg.es ts that in mos t  cases , the maj ority shareholders will 

be able to affect mos t  of the changes they des i re . As far 

as protection of the minority shareholder go therefore , the 

courts , in their des ire to maintai
_
n a .pos i tion o f  j udicial 

non-interference ,  have utili zed both a sub j ec tive approach 

and have formulated tes ts , such as the ' hypotl1etical member ' 

tes t ,  which are very di fficul t. to apply in practice . In con­

tras t  we noted an ��erican approach whi ch takes into cons id­

eration more of the bus ines s realities of such an a lteration . 

The concluding e ffect is that , faced with an a l teration 

whi ch has an actual dis criminatory effect in terms of practi­

c al b us ines s  re ali ties on the minority s·hareholder rignts , 

protection provided by the common law i s  minimal . 

C .  S tatutory Protections Available to Diss enting S hareholders 

1. S tatutory Appeals S ections 

Many of the s tatutes whi ch we have examined contain 

an appeals provis ion by whi ch di ss enting s hareholders may 

app ly to have the court to set as ide a variation application . 
• I n  o ther j urisdictions , the court mus t  approve all vari ation 

resolutions before they become valid . Unfortunately , none 

v o f  the Acts s e t  out the conditions under which the courts 

should s anction an al teration to the articles . " The s tatute 
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itself gives no guidance and imposes no limit as regards the 

grounds on which the j udicial dis cretion i s  to b e  exercis ed . "
3 7 

I t  appears that there are two s eparate occas ions 

when a shareholder would want to invoke these appeal s ec­

tions and those occas ions will be dealt with in thi s  s ection . 

{ a) Judicial I nterpretation of the Terms 

' Vary ' ,  ' Alter ' ,  etc . 

The firs t occas ion and perhaps the mos t  important 

one , where a shareholder would want to invoke thes e  procedures ,  

i s  when the shareholder claims tha t  the propo s ed a lteration i s  

a variation of h i s  rights and wants the court t o  s o  determine . 

I f  the court does decide that it is a variation i t  has a 

discretion to set i t  as ide . Thus it i s  nece s s ary for the 

shareholder to firs t prove that the proposed alte ra tion is 

� ' variation ' or ' alteration ' as p er the claus e in the var­

iation procedure , whether it be located in the Act or in the 

articles . Note that this also app lies to an Alberta share­

holder , because the court , in examining whether the resolu­

tion falls under s ection 3 8 { 1 )  or s ection 6 9 { 2 ) , therefore 

requiring court approva� , wi ll have to decide whether the 

resolution i s  a ' variation ' as per s ection 3 8 { 1) ( a )  { ii i )  or 

s ec tion 6 9 ( 2 ) . 

I f  there is but one clas s of shares in a company , 

they will neces s arily be voting shares and as we have s een , 

no special rights will a ttach to them . Any variation to 

those rights wi ll require a company to propos e  a special 

resolution because it involves an al teration to the articles 

or memorandum . Thus the pro tection for minority shareholders 

wi ll always be provided . 
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When , as in the usual cas e , the company p rovides 

for more than one class of shares ,  different rights are 

naturally attached to each clas s , and the rights of the 

preference or non-voting shares wi ll be recogni zed a s  

requiring the protection of a varia tion o f  rights procedures 

when certain of those rights are propos ed to be a l te red . 

There a·re two poss ib l e  s i tuations in which the interpreta­

tion of the words ' variation ' ,  ' al teration ' ,  e tc . mus t be 

examined : ( 1) Where the voting shareholders des ire to vary 

/ the rights o f  the non-vo ting or special shares . (2) Where 

the voting shareholders des ire to vary their own righ ts 

which wil l  then have an indirrect e ffect on the rights o f  

the preference or non-vqting s hareholders . 

� 
( 1 }  An examination o f  thi s  type mus t firs t begin 

with a perus al of the wording used in the various Acts we 

have discus s ed .  The Alberta Act ,  in s ections 3 8  and 6 9  
'talk in terms o f  ' varying ' , the .  rights attached to shares • 

. I. 
Other older Acts us e the words ' variation or abrogation ' 

and many Acts include a s e ction s imilar to s ection 7 2 ( 6 )  

o f  the U . K .  Act :  

(6) The expression "variation " in this section includes abrogation and the 
''" express.ion .. varied" sl;all be construed accordingly. 

The p ropos ed variation of rights c lause found in the articles 

contains words such as 1 vary 1· , 1 modify 1 , ' affect • , and s o  on . 

The s i tuation to be dealt with in this s ec tion , 

namely a variation proposed by the voting shareholders on 

the non -voting shares , i s  the typical . kind o f  variation pro­
cedur e . I ndeed , all the cas es that have dealt. with this 

• issue are on this point. The newer corporate Acts have to 

some extent attempted to remove thems elves from the res tric­

ti ons which we wil l  s ee have developed due to the limited 

interpretation placed on these words by the courts . Thos e  



sections will be dealt with after the cas e law has been 

examined . 
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The firs t maj or cas e dealing with the interpreta­

tion of the words ' al tered , modified , deal t  with or a ffected 

in any manner whatsoever ' ,  was Re MacKenzie and Company 

Limited [ 19 1 6 ] 2 Ch . 4 5 0 . The voting shareholders wished 

to reduce its capital and make it a ratable deduction on 

all shares both ordinary and preferred . The practi cal 

effect of this was to reduce the dividend of the preferred 

share s . However the court held that thi s  attempted 

reduction did not fall into - the category of an action 

requiring a variation of rights procedure to be followed . 
3 7  To quote . from the cas e headnote :  -

Where under the memorandum and articles 
preference shareholders have no priority 
as to capital and no voting power • • • and 
the company has power. to reduce capital , 
the ratable reduction on all shares , 
preference and ordinary , though diminish­
ing the actual preference dividend , i s  
not an alteration o f  the rights o f  the 
preference shareholders so as to require 
their sanction under an ordinary modifi­
cation of rights · cl ause . 

The next important case cons idered by the court 

was Greenhalgh v. Ardene C inemas [ 19 4 6 ]  1 All . E . R . 5 1 2 , 

C . A .  The court considered the effect of a vari at ion of 

rights clause us ing the term ' vary ' . The court held that 

a proposal to subdivide 1 0 s  O d . shares so as to make their 

voting power five times as great and thus be abl e  to out­

vote snares held by the plainti ff , did not involve a varia-
. f h '  . h 

3 8  
t�on o 1s r1g ts : 



The effect o f  this res9lution i s  o f  course ,  
to a l ter the pos ition of the 1 9 4 1  2 s . 
s ha reholders . Ins tead o f  Greennalgh f ind­
ing hims elf in a pos ition of contro l , he 
finds hims e l f  in a pos ition where the con­
trol has gone , and to tha t  extent the 
rights o f  the 1 9 4 1  2 s . shareholders 
are affected as a matter of bus ines s .  As 
a matter of law , I am quite unable to hold 
that , as a TP.Sul t of the trans action , the. 
righ ts are varied ,  they remain what they 
always wer e • . .  

5 4  
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Note the dis tinction made by the court between matters o f  

bus ines s  and matters o f  law_ By using thi s  approach , the 

courts cannot give affect to alterations which are i n  fac t  

s erious interferences with the bus ine s s  rights o f  non-voting 

shareholders . 

I n  the l eading case on point , Whi te v .  Bri s tol 

Aeroplane Company Limited { 1 9 5 3 ]  Ch . 6 5 , the variation of 

rights claus e  in ques tion included the s e  words : "All or 

any of the shares may b e  affected , modified , varied , dealt 

wi th or abrogated . • •  " The voting ordinary shareholders 

des i red to increase both the common and preferred shares by 
i s s uing both common and preferred shares to the current 

ordinary shareholders . Thi s  would have given the o rdinary 

shareholders a maj ority of the preferred votes on matters 

which were solely the matter of that clas� of s hare s . I n  

effect therefore , by issuing the new preference share s , the 

ordinary shareholders could control the non-voting s hares . 

The court was asked to consider this p lan in terms 

of whe ther i t  ' affected ' the rights o f  the preference share-

• holders who argued that ' affect ' was a :
3 9 

. 



word. o f  the widest importance mus t  be 
taken to cover a trans action whi ch 
though not in any modifying or varying 
righ ts , would in s ome way otherwise 
a ffect them . 

5 5  

However the court rej ected thi s  contention . After 

examining the article in ques tion ' as a matter of cons truc­

tion ' , E vershed , M .  R .  rej ected the wide use of the word 

' affect ' and went on to formulate a very s tric t  tes t in out­

lining the limits to which interpretation of the word ' affec t '  
4 0  

could take : 

I t  is neces s ary fir s t  to note that what 
mus t be affected are the rights o� the 
preference shareholders . The ques tion 
then is--are the rights ' affected • by 
what is propos ed? . . . No , they are not ;  
they remain exactly as , they were before ; 

. • .  I t  is no doubt true· that the enj oy­
ment of , and the capacity to make effec­
tive , those rights is in a measure 
affected . . .  The exis ting preference share­
holders will be in a · le s s · advantageous 
pos ition • . .  but there is to my mind a dis-
tinction between an affecting of the rights , v 
and an affecting· of the enj oyment of the 
rights . . •  

This s trict tes t was rei terated by the s ame court in the 

s ame year in In Re John Smi th ' s  Tadcas ter Brewery Company 

L imited [ 1 9 5 3 ]  Ch . 3 0 8 .  

The ques tion arises as to the actual import of the 

use of the variation of rights clause in terms of protection 

of the non-voting shareholder . Gower has called the results 

o f  the above cas es ' shocking ' and it s eems apparent that not­

withs tanding any of the words which are traditionally used in 

these kinds of claus e s , or in the s tatutory p rovis ions , courts 

will place a very res tricted and impractical interpretation 

on them . 
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�e courts do however give us an ins ight as to 

the perspective used by the courts in examining the s i tua-
. 

h . h . " d  4 1  t�ons . Evers e d ,  M .  R .  � n  t e Wh�te cas e  s a� : 

I have no doub t ,  that what is here sug­
ges ted will affect the preference share­
holders as a matter of bus iness . . •  But we 
are concerned with the ques tion whether 
the rights of the preference shareholders 
are ' affected ' not as a matter of busi­
ness , but according to the articles , tha t  
is according t o  their meaning cons trued 
under the rules of cons truction and as a 
matter o f  law .  

Again in Re John Smi tlt s.; Tadcas ter B rewery Company Limi ted , 

h 
. 4 2  � Evers ed , M .  R .  sa�d : 

·� •: 

It i s  to be noted that the court • • .  decided 
tha t  the word ' af fect ' in articles of thi s  
kind is not t o  be given so broad a s ense 
as to mean or cover anything in a bus ine s s  
s ens e . 

5 6  

The approach by the courts is therefore , qui te 

obvious ly , an approach whi ch takes no account of the bus ines s 

realities of an apparent alteration of the. rights o f  non­

voting shares . In all the above cas e·s , the rights of . the 

non-voting shareholders ' affected ' or ' varied ' in a true 

bus ines s s ense in that the value of their shares has heen 

lowered due to some adj us tment of one of their special rights 

affecting those share s . And althougn the courts are quite 

willing to admit that this kind o f  variation exi s ts , they 

have not felt the need to apply their discretion to prevent 

it • 

The cour ts indicate that they are unwil ling to 

open the ' floodgates ' in this area :
4 3 
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Carried to i ts fulles t extent , the argument 
mus t  mean that any activity on the part of 
the directors in pursuance of their powers 
which may in any way affect or touch the 
value of any o f  the privileges attached to 
the preference shareholders , would b e  ren­
dered ineffective s ave with the prior s anc­
tion of a special meeting o f  the preference 
shareholders . S uch a conclusion obvious ly 
runs counter to the orqinary conception o f  
the relationship between preference and 
ordinary shareholders in a company o f  thi s  
character . 

1 . . h h '  . . 4 4  At eas t one wr� ter agrees ��t t �s pos �t�on : 

In fac t ,  there are few acts done by a com­
pany which do not affect the value o f  its 
shares to some extent , however smal l , so 
tha t  the wide interpretation o f  the require­
ments of a c lass cons ent would result in 
the preference shares becoming a s econd 
Board of Directors with a power of veto 
over the de cis ions of the duly cons tituted 
Boa rd . 

5 7  

I t  i s  submitted however ,  that the ' ordinary con­

ception of the relationship between preference and ordinary 

shareholders • invo lves more of a reali zation of the bus iness 

realities of the s i tuation than the courts are prepared to 

assume� .The pro te�tion curre�tly afforded the non-vo ting s hare­

holders in attempting to force the voting shareholders to 

invoke the variation procedure wi ll aris e  only i t  seems where 

there is a direct interference with their rights . A�y other 

alteration , whether it affects actual bus iness rights or not , 

will not be protected by the courts . On the o ther hand , 

P rofessor Pennington ' s  argument has some mer i t . To allow 

non-voting or preference shareholuers the right to, in _ e f fect 

ve to a company ' s  action is a severe res tri ction on the 

e ffective management of the company and is quit e  undes irable . 

I t  i s  perhaps for this reason that the courts h ave developed 

s uch a s trict interpre tation of the law in thi s  area . 
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The failure o f  the courts to provide neces sary 

protection in thi s  area has led to some alterations in the 

new corporate Acts . In the Ghana Code , P ro fessor Gower has 

attempted to abrogate the effect of thi s  line of cases . The 

approach he uses deals more with the specific s i tuations 

which have . arisen out of the cases : 

� 

t 2· There is also the problem of what amounts to a " variation of rights ". It seems that 
• 11 increase in the size of one class (e.g., on a sub-division of the shares of another class or a 

.2pitalisation issue to. another class) does not amount to a variation notwithstanding that it 
'JaY materially affect the voting ratio of the two classes : Greenltalglz v. Arderne Cinemas Ltd • 

. 1946] 1 All E.R. 512, C.A. ; White l'. Bristol Aeroplane Co. [1953] Ch. 65, C.A. ; Re John Smith's [adcaster Brewery Co. [1953] Ch. 308, C.A. Again in the shocking case of Re MacKenzie & Co. 
: '1916] 2 Ch. 450, where preference shares w.ere entitled to a dividend expressed as a percentage 
; I the par value but shared equally with the ordinary shares on a winding up, it was held that t' 1 rateable reduction in the capital of both classes did not " vary " the rights of the preference 

Jmreholders notwithstanding that its effect was to cut their fixed divi.dend to the advantage of 
:he ordinary shares. Nor, probably, is an increase in the number of shares of a class regarded 
JS a variation, notwithstanding that if the new shares are issued to other people it clearly 
Jlters the financial and voting ratio of the existin� shareholders of that class. . 

(5) Any resolution oi a company the implementation of which would have the effect 
diminishing the proportion of the total votes exercisable at a general meeting of the company 
the holders of the existing shares of a class or of reducing the proportion of the dhidcnds or ri 
tributions p�yable at any time to the holders of the:existing shares of a class, shall be deemed 
be a variation of the rigbts of that class. 

Finally, by subsection (5), the types of transac­
iions referred to in paragraph 2 require Class consents. For example, it will not be possible 
to increase the number of issued Ordinary shares, unless the Preference shareholders consent, 
if the latter's voting power is thereby decreased. To my mind this imposes no hardship; all that 
will be necessary is to increase the number o( the votes attaching to their shares so as to preserve 
the existing balance of power. 
f. - -- . 

Although thi s  will undoubtedly clear up in the s pecif i c  

areas as noted i n  thi s  section , it might not be general 

enough to cover a s i tuation which might ari s e  in the future . 

Neither o f  the two newer provincial Corporate Acts , 

in Ontario or B .  c. , have adopted an approach which would 

abrogate the current res tri ctions on the interpretation of 

the terms us ed in the varia tion procedure . The Ontario Act 

uses the words ' de lete 1 or ' vary ' while the B .  c .  Act talks 

in terms of rights · 1 prej udiced or inter fered with 1 • I t  

i s  uncertain how the courts will interpret the new B ri ti s h  

Columbia phrase although it i s  arguable that the new termin­

ology will not have a s i gni ficant e ffect on the cas e law on 

thi s  s ub j ect . 
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The new Federal Act ,  i n  incorporating thes e  kinds 

of variations into their ' fundamental change ' s ection has 

made a very significant alteratio� i� the law . Based on 

the Dickerson Commi ttee proposals which were des igned to 

abrogate the principles as formulated from the Whi te case 

and give practical effect to the bus ines s realities .  o f  the 

s i tuation , s ection 14. 03 ( 1) of the Dickers on Repor t  was 

drafted as follows : 

14.03 
(1) The holders of shares of a c lass or, subjec t  to subsection 

(2). of a series are entitled to vote separately as a class or 
series upon a proposed amendment to the articles that 
would 
(a) increase or decrease any maximum numbe;. of author­

ized shares of such class, or inc rease any maximum 
number of authorized shares of a class having rights or 
preferences prior or superior to the shares of such 
clas s ,  

(b) effect  a n  exchange, recl<J.ssification or c ancellation of 
all or part of the shares of suc h  class,  

(c) c hange the designation, rights, -privilege s ,  res trictions 
or conditions attached to the shares of such class ,  and, 
without limiting the generality of the foregoing, that 
would 

(i) cancel or vary prejudicially rights to accrued divi­
dends or rights to· cumulative dividends,  

(ii) attach, cancel or v ary prejudicially redemption 
rights, 

(iii) reduce a dividend or liquidation preference, 
(iv) cancel or  vary prejudicially  conversion privileges ,  

options, ·voting, transfer, o r  pre-e mptive rights,  or 
rights to acquire securities of a c orporation, or 
sinking fund provisions, 

(d) increase the rights or privileges o r  any class of shares 
having rights or privileges equal , prior or superior to 
the shares of such class,  

(e) create a new c lass of  share s ,  or make any class of 
shares having rights or privileges subordinate or inferi­
or to the shares of such class,  equal, prior or superior 
to the shares of such clas s ,  or 

(f) effect  an exchange or create a right of e xchange of all 
or part of the shares of another class into the shares of 
such class. 
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Thi s  s ec tion has become part of s ec tion 1 7 0 ( 1 )  o f  the new 

Federal Act . As noted , the s e ction is very detai led in 

s etting out all the pos s ible s ituations in whi ch a clas s 

6 0  

of shares may vote with respect t o  an alteration of right s . 

Thi s  removes any uncertainty from the law s o  that all share­

holders will know when a variation of righ ts pro cedure mus t 

be ins tituted and when i t  need not b e .  The Federal Act goe s  

a s  far as allowing a s er i es o f  shares of a c las s to vote 

separate ly as long as the s eries is e ffected in a manner 

different from other shares of the ·s ame clas s . 

(2) Shareholders d�s ire to vary rights to 

voting shares which wi ll affect the rights of non-voting 

share s . )' 

Thi s  area doe s  not s eem to have been d i s cus s ed in · 

any great detail in either the case law or in the text books . 

The s i tuation in thi s  s ection usually arises 
; .  

where the common and preferred shares , or more than one 

c lass of preferred shares , are owned .by the s ame people who 

desi re to vary the rights of the common or voting shares , 

and thi s  will in s ome way reduce the value of the rights 

attached to the preferred shares . The ques tion is --do the 

non-voting shares have a right to invoke the vari ation of 

rights procedures when their rights are in some way affected 

by the variation to the vo ting c las s of share s . 

There i s  no reported case law on thi s  s ub j.ec t .  

All the cases relevant to this discuss ion s e em to have ·been 

decided on the bas is that some righ t  of the preferred share 

was being devalued , for examp le ,  a diminishi
,
n g  of the pro­

portion of total votes exercisab le or a reduction of the. 

proportion of the dividends or dis tributions payable , by an 
. preferred 

alterat1on to the/Shares tnems elves . None of the cas es 

examined dec:Ll t  with an alteration to the common shares or 
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t o  other class of preference shares which would i n  e ffect 

devalue the rights o f  yet another class o f  preferred shares . 

An unreported case which we examined earli er ,  

Hodge v. James Howe ll , does indica te one opinion on this 

sub j ect.  In that cas e the vo ting shares attempted to vary 

their rights with regards to winding up by creating a new 

clas s of preferred shares which would rank ahead of the 

ordinary shares but behind exi s ting pre ference shares . 

Thus al though the rights o f  the firs t class o f  preference 

shares were no t directly or even indirectly affected , and 

thi s  was not a case where the variation was being made to 

the voting shares thems e lves , the court dia make the s ta te­

ment which has some bearing on the issue at �hand : 4 5  

I t  was to be open to the company , having 
is sued ordinary shares , to is sue p re fer­
red shares ranking in prior i ty to the 
ordinary shares , provided that the rights 
a ttached to those , prefer.ence shares were 
subordinate to the rights attached to the 
origina l preferred shares • • •  

The inference to be drawn from that s ta tement is that the 

rights of the new preferred clas s , because they rank behind 

the exis ting pre ferred clas s , will not result in an inter­

ference with the exis ting pre ferred shares . Only i f  the 

rights of the new or preferred cla s s  were created equally 

to or in priority of the exi s ting preferred clas s , would 

an a ction arise . However th is s tatement mus t  be read in 

the context of the ca ses which we have examined earlier . 

There does not seem to be any reason why the principles 

enunciated in thos � cas es do not apply to the s ituation a t  

hand . The tes t as enunciated in the Whi te -case would sug­

ges t that even if a new pre ferred class of share s were 

created so as to rank equal to or in priority of an exis ting 

clas s of preferred shares , thi s could no t cons ti tute a 



• 

6.2. 

variance of rights only perhaps a variation o f  the enj oyment 
I 

of those rights , wi.tn no right to protection . · - On.ly. 

a direct interference with rights would allow the cour ts to 

invoke the protection o f  the appeal s  section and by defini­

tion , there could never be a dire c t  interference with rights 

in the s i tuation we are dis cus s ing here , becaus e the varia­

tion i s  being made not to the rights o f  the obj ecting clas s 

but to the rights of the voting class o f  shares . Therefore ,  

common law would s eem to have provided l i ttle or no protec­

tion for shareholders in the s i tuation under dis cuss ion in 

this s ec tion . 

I t  appears however that the newer corporate Acts 

have either intentional ly or inadvertently , 
·=
provided some 

opportunity for protection in this are a . For example , s ec­

tion 2 4 8 ( 1) (b)  of the B .  c .  Companies Act allows not only 

those shareholders who voted .agains t a· special var iation 

resolution to apply to cour't ,. l?lit . .it allows ten p ercent of 

the share s  of the c las s o.:f; shares of the company whos e  

rights are affected by special re�olution which alters or 

abrogates special rights of ' any ' clas s o f  s hares in the 

company . I t  appears therefore that thi s  defini t,;.on is 

broad enough to cover the s ituation where a variation is 

made to either a voting or other preferred class of shares 

and a preference shareholder wishes to challenge the validity 

o f  the resolution . However the major roadb lock of the sec­

tion i s  that it speaks in terms of ' abrogating or altering ' , 

which immediate ly involves an interpretation o f  tho s e  words 

by the courts and as we have s een , the interpretation o f  

thos e  words would make it unlikely that a preference share­

holder could garner much pro tection from thi s  s ection • 

Section 1 8 9 ( 4 ) of the Ontario Act requires the var­

iation procedure to be invoke if an amendment varies a 

preference ' attaching ' to a class of shares ranking 1 in any 
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respect i n  priori ty to o r  on parity \vi th an exis ting class 

of special shares .' . This section sugge s ts at leas t in the 

s ituation where the affected share rignts are in priority to 

or an a parity with an existing clas s  of shares , the prefer­

red shareholders are entitled to invoke the procedure . Note 

that thi s  pos ition is s imilar to the pos i tion as noted in 

the Jarries Howell case·. 

By far the greatest number of modification s  have 

occurred in the new Federal Act . Like the Ontario Act ,  the 

Federal Act allows a class of preference s hareholders to vote 

separately on a special resolution to inc rease the rights or 

privileges of any other clas s of shares hav1ng rights equal 

or superior to the aforementioned shares ( section 1 7 0 ( 1) { a) 

and 1 7 0 ( 1 ) ( d) ) . However the Federal Act goes further in 

providing protection in two other ins tances . 

3 • 2 0 4 (3) A corporation may 'liquidate and 
dissolve by special resolution of the share­
holders or, where the corporation has issued ' t I 

more than one class of shares, by special 
resolutions of the holders of each class 
whether or not they are otherwise entitled 
to vote. 

Thi s  section provides tha t  i f  the corporation p ro­

pos es a voluntary l iquidation and dissQlution of the company , 

it mus t  be sanctioned by a resolution o f  each clas s o f  share s . 

More importantly however the converse s i tuation seems to 

provide each clas s with a veto power to hold over the corpora­

tion in a case where the corporation des ires to wind up . The 

Dickerson Report does not contain any information on this sub­

s ection . One poss ible source of the provis ion i s  s ec tion 
• 4 9 ( 2 ) ( d )  o f  the Ghana Act which is very s imilar to section 

2 0 4 ( 3 ) .  The main purpose of the Ghana section was to protect 
against the evil e ffects of non-voting and of weighted voting 

shares and to prevent voting being wei ghted in favour of 

V 
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certain clas s e s  o f  shares . I t  was not thereforer primarily based 

on allowing some kind o f  special protection for preference share! 

in terms of dis solution of the company . I t  would s eem more 

advantageous to ens ure that the rights of non-vo ting or 

pref erence shareholders are ,not prej udiced . in any way i f  

the c ompany decides to wind up . But to give them an e ffec-

tive veto control over a decision which may have been made 

without prej udice and in the bes t interes ts o f  the company . 

· seems to be a power which i s  too prohibitive on the 

company in terms of carrying on bus ines s . Such a right as 

is presently accorded shareholders in the Federal Act could 

easily turn into a powerful ,veto weapon . 

The b roades t  protection afforded to non-voting or 

preference shareholders is the power given to shareholders 

of any class by virtue of s ection 1 8 4 ( 2 ) o f  the Federal Act 

to diss ent on any fundamental change . 

/ ·  I 

184. (1}  Subject to sections 185 and 25 ; 
234, a holder of shares of any class of a 
corporation may dissent if the corpora­
tion resolves to 
(b) amend its articles under section 167 
to -add, change or remove any restriction 1 
upon the bus!ness or businesses that the 35 1 
corporation may carry on ; . 

Note that this right is available only to preference s hare­

holders who are allowed a vote under section 1 7 0 .  This 
in effect 

means /that only thos e  shareholders falling into the category 

represented by sections 1 7 0 ( 1 )  ( a ) and 1 7 0 ( 1 )  ( d) will b e  

allowed to dis sent and therefore opt out o f  the company by 

requiring the company to buy their shares from them a t  a 

price determined by the court . However this right i s  not 

extended to any other c la s s  of shareholder . 
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Returning to the pos ition a s  it now i s  i n  Alberta , 

the ques tion aris es as to the pos ition o f  the courts i f  they 

in fact determine that a variation resolution i s  a ' varia­

tion ' of a share or clas s right . I f  the courts find a 

variation has occurred , they then have a discretion to 

approve or dis affirm the resolution . The criteria to be 

used by the courts is not expres s ed in the Alberta Act ,  

although as we noted earlier , the u .  K .  Act uses the 

' unfairly pre j udicial cri teria ' .  Although there . is no 

reported case law on the s ub j ect , i t  i s  submitted that an 

Alberta court as well as any o ther court in the j urisdic­

tions we have cons idered would us e s imilar guidelines in 

determining whether the alteration was bona fide and in the 

company ' s  bes t interes t .  Indeed , it appears� that bas ically 

the s ame criteria used in determining common law guidelines 

examined in Part B of this s ection , would be uti li zed by the 

courts under a s tatutory appeal r with perhaps special empha­

s is as to whether tne proposed alteration cons ti tuted a 

fraud on the minority or was un f�1rly pre j udicial to their 

rights . As we noted earlier , .the case law in this area 

s ugges ts that only in the cas es of extreme oppress ion or 

fraud wi ll the court ove�turn a decis ion reached by the 

maj ority of the shareholders in a company . 

� ·  s· dl ' · 
· 1 4 5 a  

· .�:·lr . H .  nan J.ng , J.n an artJ.c e has comp1led a 

short lis t o f  some of the cons iderations used by the courts 

in approving a resolution (which is the pos i tion in Alberta 

regarding variation , resolutions due to s ection 3 8 ( 1) and 

s ection 6 9 ( 2 ) ) . This lis t is reproduced in Appendix A of 

thi s  paper . 

( b )  Ensuring the Variation �rocedure is Xollowed 

by the Company 

The second way in wnich a sharenolder can use the 

s tatutory appeal se ction is to ens ure that the maj ority 

� 
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s tudied 

shareholders have properly and carefully/the variation pro-

cedure . As suming that the company des ire s  to ' alter • or 

• vary • clas s right s in such a way as to fall under the cour t • a  

interpretation o f  what those words mean , the shareholder i s  

entitled t o  rely o n  the protection afforded him b y  the pro­

cedure itself i . e .  a s eparate clas s vote and a special resol­

ution o f  the affected clas s . I f  the company has not followed 

that procedure , a shareholder in a j urisdi ction where the 

appeal s ection i s  s e t  out in the Act ,  can definitely apply 

to a court to have the resolution s e t  aside on the basis 

that the company has not adhered to the s ta tutory require­

ments of that s ec tion . I f  �e shareho lder brings an action 

in a jurisdiction where the variation procedure is s et out 

in the articles , on the authority o f  the C rornpton decis ion 

as well as the other arguments noted earlier , the court 

would also have the power to s et as ide that resolution . 

I t  should b e  noted that thi s  app ears to be s trictly 

a procedural remedy and there is nothing to � top a maj ority 

from reintroducing the resolution at a later time and if 

the proper procedure i s  fo llowed , it will become valid at 

that time . However in s i tuations like the Fisher cas e , the 

non-voting shareholders would be pro tected . As well , the 

cos ts of losing a court action might persuade the maj ority 

shareholder that s uch a reso lution i s  not worth the expense 

or in the bes t  interes ts o f  the company . 

2 .  The S tatutory Remedy for Oppres s ive and Unfairly 

Prejudicial Conduct 

In s ome j urisdictions , a minority shareholder 

whose rights have been affected in a manner which he beli eves 

amounts to oppress ive or pre judicial conduct ,  has a special 

remedy which allows him to apply to the courts for a wide 

range of j udicial relie f .  These sections are based upon 



s ection 2 1 0  o f  the u .  K .  Companies Act which itself was 

based upon reco��endations of the Cohen Committee .
4 6  

210. Alternative remedy to winding up in cases of oppression 
(r) Any member of a company who complains that the affairs of the company 
are being conducted in a manner oppressive to some part of the members 
(including himself) or, in a case falling within subsection (3) of section one 
hundred and sixty-nine of this Act, the Board of Trade, may make an applica­
tion to the court by petition for an order under this section. 

(2) If on any such petition the court is of opinion-
(a) that the company's affairs are being conducted as aforesaid ; and 
(b) that to wind up the company would unfairly prejudice that part 

of the members, but otherwise the facts would justify the making 
of a :winding-up order on the ground that it was just and equitable 
that the company should be wound up ; 

the court may, with a view to bringing to an end the matters complained of, 
make such order as it thinks_ fit, whether for regulating the conduct of the 
company's affairs in future, or for the purchase of the shares of any members 
of the company by other members of the company or by the company and, 

in the case of a purchase by the company, for the reduction accordingly of 
the company's capital, or othemisc. 

(3) Where an order under this section makes any alteration in or addition 
to any company's memorandum or articles, thep., notwithstanding anything 
in any other provision of this Act but subject to the provision� of the order, 
the company concerned shall not ha\·e power without the lea\·e of the court 
to make any further alteration in or addition to the memorandum or articles 
inconsistent with the pro\·isions of ·the order ; but, subject to the foregoing 
provisions of this subsection, the alterations or additions made by the order 
shall be of the same effect as if duly made by resolution of the company and 
the provisions of this Act shall apply to the memorandum or articles as so 
altered or added to accordingly. 

(4) An office copy of any order under this section altering or adding to, 
or giving leave to alter or add to, a company's mt:morandum or articles shall, 
within fourteen days after the making thereof, be delinred by the company 
to the registrar of companies for registration ;  and if a company makes default 
in complying with this subsection, the · company and e\·ery officer of the com­
pany who is in default shall be liable to a default fine. 

(5) In relation to a petition under this section. section three hundred and 
sixty-five of this Act shall apply as it applies in relation to a winding-up petition, 
and proceedings under this section shall, for the purposes of Part V of the 
Economy (Miscellaneous Provisions) Act, 1926, be deemed to he proceedings 
under this Act in relation to the winding up of companies. 
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S ection 2 1 0  and its Canadian counterp arts , sec-. 

tion 2 2 1  of the B .  c .  Act and s ection 2 3 4  of the Federal 

Act provide a flexible tool for us e in pro tection of the 

minority shareholder . They al low a court to apply general 

s tandards of fairnes s in order to achi eve a solution in a 
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conflict between minority shareholders and the company with­

out ordering cess ation or s evere res trictions o n  the . a£fairs 

of the corporation . The courts however are firm in their 

belief tha t  j udicial interference should o ccur only when 

there i s  s ome p articular abuse o f  minori ty rights and only 

to the _extent neces s ary to protect thos e  rights . 

I t  is outs ide the s cope o f  this p aper to examine 

in depth the development , use ,  rationale or criticisms o f  

these g eneral remedy s ections � S uf fice i t  to s ay that if a 

minority shareholder can fit his case within the confines 

of the Act ,  the courts h ave
�
a very broad discretion to make 

an order to protect tho s e  rights . 
� 

The· · Alberta Act doe s  not contain . .::. a section s imilar t< 

/ s ection 2 1 0  so this remedy obvious ly does not apply in 

.Alberta for provincially _incorporated co.mpanies . S ec tion 

/2 2 1  of the British Columb i a  Companies Act provides for 

relief from ' oppres s ive or unfairly prej udicial · conduct ' . 

The broades t s ection o f  thi s  kind i s  found in section 2 3 4  

o f  the Federal Act . I t  has incorpo�ated all o f  the major 

recommendations of the Jenkins Committee Report , each of 

whi ch was designed to allevi ate res trictions found in the 

original British section . The Lawrence Committee recom-

mended agains t the inclus ion o f  s uch a provis ion in the 

Ontario Act ,  expre s s ing dissati s f ac tion with s ection 2 1 0 , 

indicating that the 

Underlying philosophy o f  section 2 1 0  has 
an air of res e rvation and defeatism about 
it as if the l egis lature was unable to 
o ffer any s o lution to the plight of min­
ority shareholders o ther than abandoning 
the prob lems to the j udiciary to be deal t 
with ad hoc . • •  

As a result the Ontario Act does not contain thi s  p rovis ion . 
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With regards to shareholders rights , the inclus ion 

of thi s  kind of section tends to reinforce the prote ction o f  

minority shareholders . Note that the wording o f  s ec tion 7 2  

of the B ritish Act i s  quite s imi lar to the wording o f  s ection 

2 1 0  o f  that s ame Act . In the Federal sphere , s ection 2 3 4  

o ffers an alternative method to minority shareholders who do 

not wish to opt out of a company but ins tead des ire to have 

their rights protected by an order of the court . I f  they 

qualify for protection under the Act , the court has the wide 

and flexible power to protect rights in contras t to the 

s ingle remedy the sharehold�r has under a dis sent provi sion 

in the F ederal Act ,  namely , the power to opt out o f  the com­

pany . 
!= 

VI . CONCLUSIONS &�D RECO�ffiNDATIONS 

After having canvas s ed the law as i t  i s  applied in 

Alberta and other j urisdictions , we are now confronted 

with the task of deriving conclus ions and propos ing recommen­

dations for improvements in the law with regard to s hare and 

class rights . I t  is apparent from the previous dis cus s ion 

that many aspects of both the procedures . for variation and 
the protections afforded vari ation are less than adequate in 

many cases . 

Conc lus ions and recommendations will be examined 

in terms of the following three ques tions : 

( 1 )  How should corporate legis lation provide for 

the definitions of shares , share rights , e tc . ? 

( 2 )  What are the mos t  effective procedures for 

allmving a company to vary their rights o f  

shares o r  specific clas ses o f  s hare s ?  
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( 3 )  What are the mos t  e f fective ways of pro­

viding protection for the rights of share­

holders affected by the variation p rocedures ? 

1 .  Corporate Legis lati on 

70 

Only the Ghana Act a ttempts a s ubs tantive defini­

tion of " share" in a corporate act and as was noted earlier , 

this definition adds little to the current common l aw posi­

tion as to what a share i s . S imilarly , the Ontario Act out� 

lines detailed definitions o f  • common • ,  1 pre ferred ' and 

' special ' shares . An even more complex sys tem is found in 
the North Carolina Bus ines s Corporations Act , sections 5 5  to 

71 which require a des ignation on each class � o f  s hares to 

distinguis h  one s eries from another s eries . The Federal Act , 

in contras t ,  utilizes a s imple sys tem which abolishes s uch 

,
terminology for types o f  shares and allmvs a company to 

provide for as many types and clas s es o f  shares as they 
desire . All the Acts which have been examined do provide , 

either expre s s ly or impliedly , that companies be allowed to 

s truc ture their capital in any way they want,  sub j ect only 

to res trictions in the Act and the company articles . At 

leas t one clas s of shares in any company mus t  be voting 

shares . 

When determining how thi s  prob lem o f  share d�fini­

tion is to be handled in an "act ,  care should be taken to 

note the practical aspects of the s i tuation . In Alb er ta , 

it is pos s ible that the concepts o f  common and preferred 

shares have been ingrained into s ociety ,  not only among 

trained lawy ers or exp erienced bus ines s men , but among the 

general inve s ting pub l i c  as well . Any attempt to alter 

these concept s  or eliminate them , mus t be c�reful ly considered. 
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I t  should also be no ted that al though the appro aches 

of the various acts di ffer with regards to clas s i fi cation of 

shares e tc . , none of thos e  acts actually advocate any maj or 

reforms to the concepts of 1 snares ' or ' classes o f  s hares ' .  

Tha t  is , the concept o f  what rights are del ineated in either 

ordinary or preferred shares has no t been altered--only 

broadened and in some o f  the acts , s ignificantly s implified . 

Keeping in mind the obj ectives o f  s implicity and 

flexibility dis cus s ed in s ection 3 ,  an approa ch s imi lar to 

the Federal Act is favourab le . With the impact o f  o ther 

legi s lation r�quiring full dis closure of the nature o f  

shares i n  pub lic companies ( S e curities Act) , there would 

s eem to be less concern with the requirements for dis­

closure o f  clas s es of shares by name . Mos t  corporations in 

Alberta are small private companies . The des i gnation o f  

types o f  shares would not be a �aj ar problem i n  private com­

pani es either however because potential shareholders would 

s urely inform themselves of the nature and righ ts o f  the 

shares they were contemplating purchasing . I t  i s  therefore 

recommended that this qpproach be adopted for us e in Alb erta . 

Corporations should be allowed to provide for any number o f  

class o f  shares , with any conditions , res trictions , rights 

or privileges attached to those shares as the company s o  

desires . S ub j ect to a determination that terms s uch as 

' common ' and 1 preferred ' could be eliminated from us e in the 

Act without harming the e ffectivenes s  of the sys tem , i t  i s  

recommended that revisions to the Alberta Act do not contain 

explicit re ferences to clas ses of shares by such imprecise 

terms as common , preferred , special and s o  on . 

I t  i s  accepted law that at l eas t one clas s o f  s hares 
. at �inimum , 
�n a company mus t contain ;a rlght to vote and a right to a 

dis tribution o f  the as sets upon winding up . All other cla s s es 

o f  shares ma� contain those rights p lus any other preferences , 
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conditions or rights as the company s o  des ires . For the · ­

firs t . t�me in Canadian corporate law , the Dickerson Commi t-
recommended . . . tee jtha t  all shares automatlcally contaln the rlght to vote 

and put the onus on the company to remove this right or pro­

vide res trictions upon i t ,  providing at least one c las s has 

a vote in election of directors and of the auditor o f  the 

company . The Federal draftsmen did not accept this p ropo s a l  

and have provided that only one class o f  shares b e  required 

to have a vote and to participate in the winding up o f  the 

company . This is in e f fect a s ta tutory requirement for a 

clas s o f  common shares ( s ection 2 4 { 4 ) ) . 

The provis ions o f  the Ghana Act should b e  noted in 

thi s  regard . Preference s hareholders are giten the right to 

attend general meetings and vote at all times in the follow­

ing c�ses : 

(2) Notwithstanding any pr<nision in the Regulations any preference shares issuee 
after the commencement of this Code shall carry the right to attend general meetings and on a 
poll thereat to at least one vote per share in the following circumstances, but not othenvise, tJw 
is to say-

(a) upon any resolution during such period as the preferential dividend or an! 
part thereof remains in arrear and unpaid. such period starting from a daft 

not more than 12 months� or such lesser period as the Regulations ma� 
prm·ide, after the due date of the dhidend; or 

(b) upon any resolution which ,·aries the rights attached to such shares; or 

(c) upon any resolution to remm·e an auditor of th<: company or to appoiol 

another person in place of such auditor; or 

(d) upon any resolution for the winding up of the company or during the windin& 
up of the company. 

' 

The s e  s ections were included in the Act to deter the principle 

of the non-voting share and to prevent voting from being 

weighted in favour of certain clas ses . They apply only to 

preference shares which are narrowly defined in the Ghana 

Act as shares which " do not entitle the holder thereo f to 

any right to parti cipate beyond a special amoun t  in any 

dis tribution . "  However with the inclus ion o f  thi s  s ection 

in the Act it in effect provides specific clas s e s  o f  shares 
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with an automatic right to vote . We mus t examine thes e . 

rights in light of the s ituations provided for i n  the 

Ghana Act .  

S e ction 4 9 ( 2 ) ( b )  deals with the topic tha t  this 

paper i s  primari ly based upon . I t  is inherent tha t  when 

rights of a clas s are varied ,  s hareholders o f  tha t  c l a s s 

should h ave a right to vote . 
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The other three circums tances which allow p refer­

ence shareholders to vo te deal with topics which are b as ical ly 

outs ide the framework o f  thi s  pap er . I t  will not be necess ary 

to examine in detail each case . 
� 

From the point of view of clas s ify ing share rights , 

however , there does not s eem to b e  any good reason to auto­

matica l ly provide for voting rights on all clas ses o f  shares , 

s ub j ect to the removal of them or res trictions placed upon - . 

them by the company . Often , voting rights are not cons idered . 

a ' se lling 

who wishes 

a righ t  to 

point ' from the p
-
otential inves tor' s point of view , 

to inves t  in the company for reasons other than 

play a role in· .the management or control o f  the 

company . As well , companies could eas ily remove the right 

to vote by amendment to their articles or p erhaps p rovide 

for voting rights only in certain circums tances and then 

ens ure that those circums tances never occur . In either cas e ,  

the non-voting shareho lder has gained no advantage and per­

haps has even suf fered a detriment . There should however be 

an express provis ion in the Act to ensure that at leas t one 

clas s of share. contains voting rights and the righ t  to par-

ticipate in a winding up . All other share and c l a s s  

rights , subj ect perhaps to res tri ctions such as are p l aced 

in the Ghana Act ,  should be left up to the individual com­

panies thems elves . 
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In this s ection we will examine the ways in which 

the company may alter share rights in an efficient , f lexible , 

s imple manner ,  having regards both to requirements o f  the ·  

company and the various clas s rights o f  i ts s·hareholders . 

The fir s t  consideration should b e  to determine 

exact ly where share rights o r  class rights should be s et 

out .. Currently , many j urisdictions including Alberta , pro­

vide that the s e  rights may be s et out in either the articles 

or the memor andum. The memorandum/article dichotomy is 

followed in mos t  other j urisdictions , although the nomen­

c lature di f fers . Both the Federal and the Ontario Acts 

require tha t  share rights be included in the articles of 

incorporation which are s imilar to the memorandum in Alb er ta . 

Although i t  is beyond the scope o f  this paper to undertake 

�n examination o f  the merits o f  the relationship b e tween the 

article s  and the memorandum , it i s  s trongly recommenqed· that 

� details o f  capitali zation , including share and clas s rights , 

should b e  found in only one place . Alb erta companies have 

widely uti l i z ed the practice of including share rights in 

the articles while placing the . actual capitali zati on details. 

in the memo randum . An important cons ideration in deciding 

this ques tion is not only the current prac tice in Alberta 
� 

but the degree o f  entrenchment o f  the rights . For .example ,  
--

s hould share rights go into the articles even though the 
c ompany could make them virtually unalterable by requiring 

maj orities o f  up to one hundred percent for alteration? 

Currently of course ,  alterations to the articles · 

can b e  e ffected much more s imply than alterations to the 

memorandum . However this i s  basically a problem of procedure 

and mechanics and not one of share or clas s rights . For 

example , the Federal Act has s i gn i ficantly s treamlined and 
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and s impl ified its procedure for a corpora tion which allows 

for a lteration to the incorporating documents to be effected 

very s imply and quickly . I f  s uch a practice i s  adopted in 

Alberta , it is recommended that share rights be inc luded. in 

the memorandum o f  the company or its equivalent . This recom­

mendation is also based on a recommendation to be made later 

in thi s  s ection which sugges ts that the variation procedure 

be included in the subs tantive provis ions of the Act . B e ­

cause the procedure itself w i l l  be contained i n  the Act ,  

there will b e  no special advantage in placing share �ights .in 

the articles . Another advantage o f  placing all share rights 

in the memorandum would be un�mity both within the pro­

vince and with o ther j uris dictions . 

S ection IV o f  this paper outlined two pos s ible 

places where the variation procedure itself can be p laced-­

in the actual provisions of the Act , or the articles o f  

as s ociation . We mus t now examine the location where the 

vari ation procedure would be mos t  effective . 

The modern trend o f  corporate s ta tutes provides � 

for a variation pro cedure in the actual provi sions of the 

Act ,  either by actual ly including the procedure in the Act 

as per the Federal , Ontario or B. c .  Acts , or by making a 

variation c lause a requirement of the articles , as per the 

Ghana Act . On the other hand , the Saskatchewan and U .  K .  
Acts make provis ion for a variation procedure in the 

articles only . This means tha t  a company need not include 

such a procedure in its articles thus l eaving in doub t the 
-----

ques tion as to how a variation wi11 be validly executed in 

tho s e  s i tuations . The s i tuations arise where a variation 

claus e exis ts in the company ' s  articles and convers e ly 

where such a procedure does not exi s t . Another problem 

whi ch may arise under the S askatchewan or u .  K .  Acts 

occurs if the clas s rights are defined not in the articles 

v 
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or memorandum , but b y  resolution pas s ed b y  the directors 

or a general meeting pursuant to a power in the articles . 

I t  is uncertain what procedure mus t be adopted to vary them 

if the articles and the resolution make no provi s i on in that 

respec t .  I t  is arguable that the variation might b e  affected 

by an ordinary resolution in general meeting , s ince all powers 

o f  the company which are not delegated to the directors and 
are not required to b e  exerci s ed by special resolution , may 

be exercised in that way . The counter argument , a s  noted 

e arlier is that the company s hould be required f ir s t  to 

ins tall a variation of rights procedures in the articles , 

and then follow that procedure . The Fisher de�i s ion g�ve 

affect to the propos i tion that a company may alter share 

rights in exactly the s ame way as any o ther �lteration to 

the articles. In contras t ,  the Crompton 

decis ion, the various academic wri ters , and the Jenkins 

Committee have favoured the requiremen t · that the compar.;.y , 

in altering share rights , have a s uper added burden to 

follow a variation proceeding . Where the company ' s  articles 

do not contain a variation procedure , the i s s ue i s  undecided 

although our earlier dis cuss ion noted two pos i tion� namely , 

that i f  no procedure exis ts no rights can be altered unles s  

a variation procedure i s  firs � inserted into the articles , 

and the oppos ite positions , that e i ther a direct a l teration 

to the article i s  required or that a company mus t  firs t in­

s er t  a variation o f  rights c l �us e and then very pursuant to 

that c laus e . 

Leaving the details o f  the actual varia tion pro-

/ c edure to be examined in the next few pages , it is recommended 

that the variation procedure should be s et out in the s ub -

s tantive provis ions of the Act .  By requiring the procedure 

to be outlined in the Act ,  many of the very s erious and 

undecided is sues outlined earlier in s ection IV will b e  

avoided . For example , under the Aus tralian A c t  w e  noted the 



two extreme pos itions which result when the variation i s  

wholly contained i n  tne articles . The Crompton case puts 

7 7  

a s evere res traint on corporate flexibility to make share 

alterations b ecaus e the shareholders hold a potential veto 

power over the directors . In contras t ,  the Fisher pos ition 

provides the necess ary flexibility for the company , but 

s everely limi ts the amount of protection a dis s enting s ha re­

holder has . 

The concept o f  share and class rights i s  much too 

important to be left to the company to decide whe ther a var­

iation procedure mus t  be included . I t  should be a funda­

mental basis of shareholder protection that s uch a procedure 
'" 

be s e t  out in the Act .  I f  the shareholders o f  the company 

wish to entrench the variation procedure requirements ,  thi s  

should be provided for in the provis ions s o  tha t  in e ffect 

the variation procedure would :detail only minimum require-
:'ments to be followed . This would effectively provide for 

the s ame flexibi lity as is given in the Ghana Act whi ch 

tells the company that they mus t include a variation pro­

cedure in their articles , but does not detail what the 

procedure should be . As well , the above recommendation has 

the advantage of uni formity , by s etting minimum requirements 

for the variation procedure ,  es pecially in a private company , 

where cons iderable abus e can occur without there being any 

scrutiny on the activities o f  the corporation . 

What should the variation procedure cons i s t of? 

The firs t cons ideration mus t be to I·:> fer to the poli cy 

pos itions outl ined earlier in thi s  paper . Basically we 

mus t  again note the conflict between minority and majority 

rights which has been developed throughout this paper . We 

mus t  examine the proposed elements of the vari ation pro­

cedure in light of thos e  policy pos itions . 
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The accepted concept of the variation procedure 
involves the requirement of a separate vote by each class 

7 8  

of shareholders whose rights are to b e  affected. These 
separate class votes require a greater than a simple majority 

vote to be passed. As well most procedures provide for a 
mechanism by which a dissenting shareholder can apply to 
court for some kind of legal remedy. 

No injustice can occur through variations in the 
share rights if only one class of shares exist in the com­

pany, save for the possibility of fraud on the minority. 
Shareholders are all affected in the same way. An altera­
tion to the articles or memorandum may be affected by a 

special resolution only and there does not seem to be a 

- need for anything more in the variation procedure. 

When more than one class of shares exists the 

Rrocedure is more complex. A primary requirement should 

·be a separate class vote by . each class whose rights are 
affected . The Federal Act goes ev�n further and allows a 
separate vote for different series of classes of shares if 
the right series are themselves altered. A separate class 

vote will allow the shareholders to make a decision which 
hopefully will be based on what is best for that class of 
shares and any pressure exerted on · those shareholders by 

other classes of shareholders will be reduced to a minimum. 

The next requirement in a . variation procedure is 

that of a special resolution. · The concept of the special 
resolution itself inherently provides for protection of 
minority rights by requiring notice by the company to the 
shareholders specifying the intention to propose a resolu­

tion, and by requiring a majority greater than 5 1  percent. 
There seems to be no good reason to disregard the value of 
the special resolution. If enough of the minority shareholders 
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obj ect to the reso lution , they c an effective ly defeat i t .  

O therwi s e  it will b e  validly pas s ed o Currently i n  Alberta , 

there is confus ion as to the actual maj ority required due 

to the ambiguities resulting from s ection 6 9 ( 2 )  and s ection 

3 8 ( 1) . Along the s e  l ines , it should be noted that the 

highes � s tandard required for a special resolution i s  found 

in Ontario Act where s ection 1 8 9 ( 4 ) ( a )  requires one hundred 

percent approval o f  the ho lders o f  the shares or c la s s es of 

s hares , and the lowes t  s tandard required is in the Federal · 

Act where a two thirds maj ority i s  the required figur e . I t  

i s  submi tted that the proper s tandard to b e  adopted should 

be one based on section 1 8 9 (4 )  ( c) of the Ontario Act except 

that the two thirds requirement should be replaced by the 

current tnree quarters of s eventy-five percent required 

maj ority for Alberta shareholders . 

(c) if the articles so prov:ide, by at least two-thirds of the 
votes cast at a meeting of the holders of such class or 
classes of sharea duly called for that purpose or such 
greater proportion of the votes cast as the articles provide, 

and by such additional authorization as the articles provide. 

This section should also provide· for the s ame maj ority to 

s anction the vote i f  thos e votes are in wri ting. The 

advantage of this kind of section � s  that it i s  very 

s imilar ; but much clearer to the current requirements in 

section 6 9(2) which is the s tandard now used in mos t  o f  

the share alterations propo sed in Alberta companies . I t  

also clears up the uncertainty now exis ting in the Alber ta 

Act and is a s ection s imilar to other s ections throughout 

Canada tnerefore having the advantage of uni formity . As 

well , th e  s ection talks in terms o f  minimum requirements 

s o  that the company may increase the numerica l  requirement 

i f  it so des ires . 
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the variation procedure , we no te that the current s tate o f  

the law with regards to the interpretation with words such 

as ' vary ' , ' alter ' , etc . is very res tricted . These l imita­

tions , as i llus trated by our examination of the Whit e , 

Greenhalgh and MacKenz i e  cases , have led to s evere inequit­

ies in providing protection for dissenting shareholders 

whos e  rights have b een materially affected from a b us iness 

. f . G 4 8  po�nt. o v�ew . As ower argues : 

The dis tinctions which the court have 
drawn are over-subtle and unsuited to 
matters of practical bus ines s as oppos ed 
to abs tract j ournalism. 

·= 

An obj ective of effective corporate legis lation 

should be to give regard to practical s ituations as well 

as l� gal rights . In practice , · changes by the voting s hare­

holders to the non-voting shares often affect more than 

the mere ' enj oyment '  of thos e  rights--they can effect a 

ser ious financial depreciation o f  the share value in the 

market place . Therefore thes e  alterations should not b e  

allowed by a company without reference t o  the consent o f  

the affected shareholders . As i s  argued i n  the I acabucci 
49 

Report : 

I t  is therefore necess ary for e ffec tive 
protection to provide for s eparate c lass 
votes not only where the class rights are 
altered directly but als o where there is 
an indirect e ffect upon these rights as 
the res ult of an action in relation to 
the shares of another clas s , for examp le , 
ups tream convers ion into the c lass or 
leap- frogging of one class over another . 

I t  is therefore submi tted that the current common law 

res tri ctions whicn currently are in force in Alberta be 
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As we noted earlier , the newer C anadi an acts have 

made various changes in their procedures . While the o lder 

acts , s uch as the Alberta and S askatchewan Acts talk in terms 

o f  ' variation and alteration ' ,  the new British Columbi a  Act 

in s e ction 2 4 7 ( 1 ) , employs the term ' prej udiced or interfered 

with ' . Thi s  term has not yet been j udicially interpreted , 

and i t  i s  uncertain as to the effect the courts wi l l  give 

to the s e  words although it is arguable that the words could 

be interpreted as narrowly as the words now used in the 

Alberta Act . The Ontario Bus ines s Corporation Act has 

required its variation procedure to be invqked via s ection 

1 8 9 ( 4 )  where the amendment is to ' delete or vary a preference , 

right , condition , res triction , limitation or prohibition 

attaching to a class of specia� shares • .  These provis ions 

are broader than the Alberta Act but could s ti ll be bound 

by current restrictions of j udicial interpretation . The 

approach of the Ghana Code · in section 4 7 ( 5 ) attempts to 

remove the res tri cted interpre tations effecting the case 

law by dealing with specific s i tuations which have arisen 

in the cas es i . e .  � reduction of the proport ion o f  the divi­

dends or dis tributions payable to the holders ' .  The limita­

tion of this approach however is that it is confined to the 

s ituations which appear in the Act and does not provide the 

required protection for all pos s ible s ituations where busines s 

rights will be invo lved . 

Only the Dickerson Committee recommendations , 

whi ch were accepted by the Federal draftsmen , have s eemingly 

removed Qany of the common law res trictions by expres s ly 

detailing s i tuations where the procedure i s  to be invoked . 
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170. (1 )  The holders of shares of a 
class or, subject to subsection (2) , of a 
series are entit!ed to Yote separately as a

· 

class or series upon a proposal to amend 
the articles to 

(b) effect an exchange, reclassification 
or cane.ellation of all or part of the shares 
of such class; 

(c) add, change or remove the rights, 
privileges, restri!;tions or conditions at­
tached to the shares oi such class and , .  _ 

without limiting the generality of the 
foregoing, 

(i) remove or change prejudicially 
rights to accrued dividends or rights 
to cumulative dividends, 
(ii) add, remove or change prejudh 
cially redemption rights, 

(iii) reduce or remove a dividend pref­
erence or a liquidation preference, or 
(iv) add, remo...-e or change prejudici- I 
ally conversion prh-ileges, options, 
voting , transfer or pre-emptive rights, 
or rights to acquire securities of a cor­
poration, or sinking fund provisions ; 

(d) increase the rights or privileges of 
any class of shares having rights or privi- : 
leges equal or superior to the shares of 
such class ; 

(e) create a new class of shares, or make 
any class oi shares taving rights or privi­
leges inferior to the shares of such 
class, equal or superior to the shares of 
such class ; 

(/) effect an exchange or create a right 
of exchange of all or part of the shares ' 

of another class into the shares of such 
elass ; or 

"' 

8 2  



i 

8 3  

These provisions s et out in detail the pos s ib le s i tuations 

where s eparate clas s vo tes are required and as a res ul t ,  

any restrictions which exi s ted at common law have been 

abrogated . It should be noted that tne Federal Act provides no t 

only the protection of the variation procedure for non-

voting shares where their righ ts are changed as per the 

new wording of the Act ,  but also provides some protection 

where voting shares have been altered which indirectly 

have an e ffect on the non-voting shares . Thi s  will be 

examined in detail in the next section . The effect of this 

s ection will be to delineate in clear terms whe n  a propos ed 

variation by the company reqnire the procedure to be invoked · 

and where i t  does not , ins tead of leaving i t  up to the courts 

to try and interpret the meaning of words and phras e s  of 

general , impreci s e  meanings . 

I t . can be argued that the e f fect o f  these provis ion� 
\ - - .... : 

is to broaden the protection for minority . shareho lder·s at the 
:· expense o f  the e f fe ctive . operation o f  the company . I t  is 

submitted however that the changes only give effect to 

practical bus ines s realities \vhich have always exis ted but 

have yet to be recogni zed _ by the courts · as requiring pro­

tection . The corporatipn :is not s addled with such a harsh 

burden due to thes e requirements . Indeed , by invoking i t ,  

the corporation is merely ful filling its obliga tions to the 

shareholders to e ffect all changes in the bes t  intere s ts 

o f  the company as a whole . As well , as we shall note , the 

variation procedure in the Federal Act does provide the 

required flexibility because of the s ingle remedy available 
. .  

to a minority sha:r el!olrJ t=: :- . . .  tb.e appraisal right . I t  is 

therefore recommended tnat provis ions s i!7tilar to the above . 

noted Federal provi sions be adopted in Alberta . 

We mus t now examine the ro le that the courts 

play in the varia tion procedure . At pres ent , there are 
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bas ically two approaches available in which the machinery o f  

the court may be invoked . I n  two ins tances " the court p lays 

a posi tive s tep in the variation procedure --the courts are 

required to approve a variation resolution b efore they become 

e f fective in the Saskatchewan Act where the articles do not 

contain a variation o f  rights claus e ,  ( s ection 6 1 ( 1) ) , and 

in the Alberta Act for all variation res olution s  under 

section 3 8 ( 1) and s ecti on 6 9 ( 2 ) . Along these s ame l ines , be­

for a resolution of a British Columbia reporting company is 

sanctioned , it mus t  b e  approved by the B .  c .  S ec urities Com­

mis s ion . 

At this p oint , it is not necessary to examine the 

criteria which the court is us ing in examining thes e  resolu­

tions . Tna t  point nas been ,dealt with in e arlier dis cus s ion . 

The main i s s ue is whether or n.ot the courts should b e  uti l-

. ized as they now are in Alberta . Based on the following 

Jreasons , it is suggested that the current procedure i n  

Alberta b e  discontinued . 

From my inves tigation into this area , which included 

a discuss ion wi th the Deputy Regis trar of the Comp anies B ranch 

o f  Alberta , and several praqti tioners in the City of Edmonton , 
' 

i t  appears that court approval as required by s ection 1 6 9  

and s ection 1 3 8  does no t play an effective role e i ther as 

a part of tne vari ation procedure or as a mode of p rotection 

for minority shareholders . When these resolu tions are brought 

before the courts , the us ual procedure for an uncontes ted 

ex parte application is for them to be approved automatically 

without any kind of inves tigation into the merits o f  the reso­

lution or whe ther it has advers ely affected the rights o f  

minority shareholders . I t  appears that in practice , the mor e  

s enior the couns el the easi er;£J?-plications wi ll g o  through . 

Only if the action is contes ted wi ll the courts conduct an 

inves tigation.  Yet t;.h e lack o f  any reported case law on thi s  



sub j ect indicates that these ins tances are rare and that 

diss enting sharenolders have a difficult task ahead of 

them . Compare thi s  procedure to the s econd way in which 

the courts may be uti li zed as exemplified by 

section 7 2, of the U .  K .  Ac.t , an appeals s ection by 

which a dissenting shareholder may apply to court for 

j udicial relief . There has been a s ubs tantial amount of 

case l aw under thos e  s ections , delineating the righ ts of 

shareholders in those j uris dictions . One should a l s o  note 

the comp lex technical procedure which is currently in us e 

in Alberta as well as the general cos t in acquiring court 

approval ;&R1&n°�eem to den�grade from the obj ec tives of 

s implicity and ease des ired for corporate legi s l ation . 
" 

Even if the court does review an application for 

a variation of rights , the criteria which binds them, i . e .  

al terations to articles mus t  be ' ' bona fide for the b enefit 

of the company as a whole ' ,  are uncertain and unlike ly to 

provide a great deal o f  protection to shareholders . Un­

doubtedly , more e ffective use of the courts can be achieved 

in other ways . 

8 5  

The British Co lumbia recommendations in thi s  area 

are based on the concepts of reporting and non-reporting 

companies . Thi s  is one o f  the few cas e s  in the area under 

examination where the treatment varies for di fferent types 

o f  companies . In Alberta , as in all other j urisdicti ons , . 

private companies are not sub j ect to any extra res trictions 

in this area . On the other hand , private compani es are not 

sub j ect to a great deal of sc�utiny , and it i s  quite pos s ible 

• that abus e could be more prevalent in these types o f  compani es . 

Although it is outs ide the s cope of this paper to examine in 

depth the rationale behind the use of the reporting company 

concep t ,  we noted earlier that the general rationale was a 
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' need to know ' by the governing authorities over the actions 

of a reporting company , i . e . , a company where there is no 

' community of intere s t  ' among the shareholders in the company . 

Companies s hould be free to reorgan i z e  their share 

s tructures unfettered by any outs ide admini s trative controls 

of their power to do s o . I t  is hoped that both the procedure 

for variation of rights outlined in thi s  s ection and the pro­

tections to be p roposed in the next s ection will s upply tbe 

shareholder with adequate s afeguards , so tha t  the company 

cannot unfairly o r  prej udicially alter a s hareholder ' s  rights 

without allowing the shareholder s ome form of pro tection . 

With regards to public companies in Alberta�. a.ny regulation 

of corporate activities should probab ly b e  dea l t  with in 

s ecurities legi s lation and not in corporate l egislation . 

Private comp anies on the. o�her hand , do not need any of thi s  

kind o f  ' supervi s ory ' protectio_n b ecause the ' communi ty o f  

interes t '  exis ts i n  a private company . I t  i s  comprised o f  

a small group o f  shareholders a l l  o f  whom are in intimate 

contact one with the other and as s uch , s hould be fully 

aware of all rights and privileges attached to s hares as 

well as the right of the maj ority to vary thos e  shares i f  

the proper procedure i s  fol lowed . 

Having rej ected the use o f  the courts or an admin­

is trative tribunal as a pos itive s tep · in the variation pro­

c edure , it nmv falls on us to decide in exac tly which way 

the s hareholders should be allowed to utili ze the faciliti es 

of the courts . 

The usual provis ion is in the form o f  a s tatutory 

appeal section which allows a certain percentage of share­

holders to apply to the court within a c ertain time , as king 

the court to us e its po\vers to either affirm or s et as ide 

the res olution , or ;fit the Federal Act ,  to value the rights 
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o f  the diss enting shareholder . I t  i s  recommended that this 

approach be adopted so as to al low any s hareholder (no t  a 

minimum ten or f i f teen p ercent of a clas s )  o f  a class o f  

shares who s e  rights are varied a s  per the broad Federal p ro ­

vis ions in s ec tion 1 7 0  to app ly to the court after notice 

has been given to the company within certain defined time 

limits . Exactly what rights the courts should have will be 

outlined in P art ( 3 )  o f  this s ection . 

The last point to b e  examined i n  this section i s  

the related ques tion a s  t o  who should b e  allowed to 

alterations to the memorandfirn , which based 6n an earli er 

-I 
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recommendation will now include the share rights . The cur-

rent law l imits thi s  right to the directors only , but we 

noted that the Federal Act extended thi s  righ t  to include 

shareholders as well . The Dicke�son Report argued that in 

their s treamlined method of s t�uc tu:i:ing a corporation , such 

a right corresponds to the right of a. shareholder . to propos e  

an amendment to the bylaws o f  the company . 

By extending this rigJ:l,.t to shareholders , i t  provides 

them with an additonal protection to their share rights . 

They are now able to take some kind o f  pos itive action to 

protect their share or class rights , �ather than being 

forced to protect their rights by ei�her garnering enough 

support to defeat a special resolution or by opting out o f  

the company altogether . On trte other hand , the righ t  of 

propos ing amendments to the memorandum has always been termed 

a matter o f  internal bus iness to which the directors are 

mos t  qualified to handle . 

Obvious ly the determination to this ques tion 

involves much more than the variation of rights issue ,  and 

in fac t ,  in the Federal scheme , i s one o f  the ma j or components 

of the concept of fundamental change . I f  such a conc ept is 
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to b e  examined for a future Alb er�a act ,  this change would 

obvious ly be an important cons ideration . Howeve r , it is 

impos s ible to make a recommendation on such a maj or proposal 

within the narrow confines o f  the topic under discus s ion . · 

Howeve r , the fact that such a reform does p rovide an extra 

right for s hareho lder protection will undoubtedly be one of 
the maj or considerations when thi s  ques tion is examined in 

depth . 

· 3 ;. Mos t Effective Means o f  P rotection 

We now come to the final cons iderati on o f  thi s  

pap er--that o f  a ttemp ting to derive proper pro tec tions for 

shareholders whos e  rights are being vari ed by the company . 

I t  is again important to note that any e ffective p ro te ction 

must not place undue res trictions on the company , either by 

the courts or ·by the shareholders exercis ing a veto power . 

Convers ely , protection mus t  be provided for the b as i c  rights 

and remedies of shareholders ,  one of which is a pro tection 

of the righ ts that attach to shares which undoubtedly played a l< 
role in inf luencing the inves tment - in the fir s t  plac e . In 

this ligh t ,  we come to evaluate the current protections 

availab le for shareholdrs . 

The common law has attempted to provide s ome pro­

tection in the area of a lteration to the articles . Not 

only do the directors of a company have imposed upon them 

c er tain common l aw duties when propos ing alterations to 

the articles , but the maj ority shareholders a s  wel l  are 

bound by the duty to act bona fide for the benefit o f  the 

company as a whole . However concis e  thi s  duty may b e  s tated , 

the courts have had a great deal of _
difficulty in formulating 

accurate and realis tic tes ts for guidelines for implementing 

it . As the Dickerson committee argued :
50 
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Judging from the reported cases , the 
present s tate of the common law is a t  
bes t uns atis factory , a t  wor s t  downright 
unj us t .  

8 9  

from our earlier dis cus sion , 
As we have s e en , /in terms ot prote ct1ng the rights o f  share-

holders where alterations are propos ed ,  including alterations 

to share and class rights , we cannot look to the common law 

for any significant amount of pro tection . 

An e arl ier recommendation with regards to the 

wording to the actual variation o f  rights pro cedure has 

hope fully overcome another probl em in thi s  area cause d  by 

narrow and res trictive j udicial decis ions . We noted in 

s e ction IV that an action under the s tatutory appeals s ec­

tions such as s ection 72 of the u .  K .  Act , resulted in the 

courts dis tinguishing between a variation affecting 
a . 

' rights ' and /variation affecting ' enj oymen t '  o f  tho s e  

:- rights . The e ffect of th ese decis ions has been to provide 

protection only in circums tances where tho s e  rights 

are altered directly, vlhi l e  providing no protec tion for ,. . .. . . 
indirect alterations wl;lich; , from a bus ine s s  point of view 
have the s ame practical e f-fe�t on _ the · shareho lder . I t  was 
th erefore recommended that the broad provi s ions of the 

Federal Act be applied to abrogate tnos e  principles . By 

s e tting out in detail the . exact s ituations where variation 

of share or clas s rights required a procedure to be invoked , 

both the company and the individual shareholder will know 

when rights are to be protected by us ing this procedur e . 

The maj or advantage o f  thes e  changes will be to give effect 

to the requirement that the s e  rights need protection from 

a practical bus iness point of view .  An attempted variation 

o f  share rights , even though indirect , could have the e ffect 

of lowering the value o f  those shares in the market· place 

I f  that alteration falls within the confines of the sugges ted 

provis ions , the affected shareholder wi ll have the protection 
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o f  the variation procedure at his disposal . As to the 

argument tha t  thi s  will in effect make the preference 

shareholders , as P ennington called them a second board 

of directors with a power of veto over the directors , i t  

9 0  

· is submitted that a variation in any o f  the s ituations. 
outlined in tQe Federal Act would be s ubs tantially important 

enough to the value of the shares to warrant the requirements 

of the procedure . No te also that no veto power i s  actually 

in ques tion under the Federal Act becaus e the courts have 

no authority to s e t  a s ide or vary the res oiution . 

I t  is s ubmitted that the actual v�riation procedure 

. itself recommended in P art II of thi s  section , will p�ovide 
� 

the basic framework of a protection for shareholder rights 

in the following ways : 

( 1) The entire -procedure for a variation o f  share 

or class rights is contained iu the subs tantive provis ions 

of the Act ,  and not the articles . 

( 2 ) The nature o f  the procedure i ts e l f  provides 

fundamental protection by way o� · the �equirements for 

s eparate clas s voting and a special resolution . 

( 3 )  Every type of alteration which will require 

the variation procedure to be invoked is detailed in the 

procedure ( as p er section 1 7 0 ( 1) o f  the Federal Act ) . 

The above procedure wi ll provide the basic pro­

tection for minority shareholders . However because i t  has 

been concluded that the other protections currently avail­

ab le in Alberta for shareholders are not wholly effective 

or des irab le , it is s ubmi tted that a new approach mus t be 

adopted , one that is not res tricted by the current law ,  and 

provides protection for the bus ines s rights of the minority 
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shareho lder as well as protection o f  his legal rights , but 

yet is not so broad as to put res trictive clamps on the 

effective operation o f  the company . Such an approach , i t  

is ailimitted, is found in the Federal Act concept o f  

' fundamental change ' .  

The concept of fundamental change refers to changes 

by the company to its articles of a fundamental nature by the 

maj ority shareholders . I t  is des i gned to es tab lish new s tan­

dards of fairnes s  for minority shareholders , and to remove 

such al terations from the confines of the common law :
5 1 

The law is ambiguous . . .  the application o f  
such a s tandard [ i . e .  the common l�w s tan­
dards relating to al terations dis cussed in 
s ection IV] is very difficul t . Jud ging 
f rom the reported cases , the present s tate 
of the common law is at bes t uns atis factory , 
a t  wors t downright unj u s t  • . .  

As a replacement for these common law s tandards , 

the Dickers on Committee recommended this maj or policy change : 5 2  

Ins tead o f  relying on common law s tandards 
to res trict the conduct o f  maj ority share­
holders who propos e to make a fundamental 
change , the provisions in this part confer 
upon a shareholder who dissents from the 
fundamental change p rivilege of opting out 
o f  the company and demanding fair compens a­
tion for his shares . . .  in shor t ,  if the 
maj ority seeks - to change fundamentally the 
nature of the bus iness in which the share­
holder inves ted , and if the shareholder 
dis sents from the change , he may demand 
that the corporation pay him the 
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as determined by an outs ide apprai s er . 

The e ffect o f  this change means that a minority 

dis senting shareholder has one maj or protection from the 

company--to opt out of the company wi th no prej udi ce to the 
moneta�y value o f  his shares . The minority shareho lder i s  

therefore n o  longer at the mercy o f  the maj ority shareholder 

who propos e s  a l teration s chemes such as tho s e  succe s s fully 

carried out in the Whi te and Greenhalgh . cases . However , 

assuming that the variation procedure has been validly fol­

lowed , the minority shareholder has no power at ·all to set 

aside the resolution , unles s he can garner enough votes to 

blo ck the special resolution or prove some sort o f  fraud on 

the minority . Otherwis e  it is a valid alteration . This will 

ensure that the company can carry on busines s unfettered 

from any potential veto threat by _the minority shareholder . 

t A maj or change in this approach i s  thi s  e limina-

tion to a large extent of the pos itive role o f  the courts 

in the variation procedure . In all o ther j urisdi ctions , 

the courts have been charged with the duty o f  balancing the 

rights of the maj ori ty and minority interes ts while attemp­

ting to maintain a policy o f  j udicial non-interference . 

The Dickerson recommendations have removed thi s  dilemma from 

the courts and their new responsibility is to ens ure that a 

diss entirtg shareholder ' s  rights are properly and fairly 

appraised.  

Thi s  approach , at firs t glance , appears. s omewhat harsh 

with respect to the rights of the minority dis senting share­

holder . Howeve r ,  thei r  rights under a fundamental change · 

are s upplemented by their rights under the ' unfairly prej udi­

cial or oppre s s ive ' relief s ections . Thi s  section applies 

in the case where a minority shareho lder feels his rights 

have been oppres sed or prej udiced by the maj ority shareholder 



or there has been a " vis ible cieparture from the s tandard 

of fair dealing and a violation of the condition of fair 

play on which every shareholder who entrus ts his money to 

9 3  

a compa""-y i s  entitled to reply . " 5 3  I n  s uch a cas e ,  the 

Federal Act provides a very broad dis cretion for the courts 

to make any order it deems fi t .  Note tha t  the Federal section 

has incorporated all the maj or recommendations o f  the Jenkins 

Committee Report so as to provide the wide s t  pos s ib l e  protec­

tion . Thus a minori ty shareholder does have an avenue avail­

able to him to remain in the company as a shareholder if he 

has been aggrieved and falls under the protection provided in 

s ection 2 3 4 . 

As well , the minority shareholder does have the 

protection o f  the actual procedure which the company mus t 

follow . One should note the very broad provis ions in the pro 

procedure which ensures that · i t ! be invoked in 

almos t all cas es where the vo ting shareholders attempt to 

vary the rights of the non-voting. or preference shares . I f  

the company does not fo llow the procedure , the alteration i s  

invalid . As wel l ,  the company· might be wary o f  making any s uch 

clas s alterations due to the cos t  i t  might incur in paying 

o f f  dissenting minori'ty snareho.lders . 

Nevertheless , the protections availab l e  for minor-

ity shareholders mus t not hinder the effective operation of 

the company . Under this approach , the maj ori ty shareholders 

can , if they go through the proper formal ities , e ffect almos t 

any fundamental change with impunity . As Dickerson concluded :
5 4  

The result i s  a res olution o f  the problem 
that protects minori ty shareholders from 
dis crimina tion and at the s ame time p re­
s erves flexibility ,,.;i thin the enterpris e ,  
permitting it to adapt to changing bus iness 
condi tions . 
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The F ederal approach has much to recommend i t ,  

although to make i t  effective would require the adoption 

9,4 

of both the variation procedure s ugges ted above and s ome 

kind o f  oppres s ive and unfairly prej udicial remedy relief 

s ection . The adoption of s uch a relief section encompass e s  

many · more cons iderations than have been mentioned i n  this· . ,::. 

paper and i t  i s  outs ide the s cope o f  this pap er to examine 

in detail the arguments for and again s t  s uch a s ection . 

However such a s ec tion does app ear to complement the notion 

of fundamental change , and indeed , with regards to variation 

of share or clas s  rights , a�ds a great deal o f  protection to 

the rights of the minority shareholder . 

.. 

We have noted that the concept o f  apprais al. rights 

is a new one in Canada and there will undoubtedly be probl ems 

in d eriving a pro cedure for the valuation of shares . The 

" remedy has been widely us ed in American j uris di.ctiops and 

·tnumerous prob lems have developed . The American s tatutes 

general ly e s tablish s trict requirements for i ts us e ,  s uch 

as requiring a negative vote on the proposal to which the 

shareholder obj e cts and notice to the corporation within a 

s tipulated time ; as a result many holde�s los e  their apprai s a l  

remedy by failure to learn o f  i t  in time or fai lure in follow­

ing the s tatutory procedure ( note that these two req�irements 

are part o f  the Federal procedure) • Also ,  much controversy 

has arisen over the proper method o f  valuation of th e  dis ­

s enters ' shares . The task can b e  very difficult especially 

where the corporation involved i s  a closely held one whos e  

shares have no recogni zed market value . Moreover ,  the 

exis tenee o f  a right of appraisal may limit the equitable 

remedies that would otherwise b e  availab l e . Furthermore , 

the prob ability that the minori ty s hareholder will b e  remitted 

to his apprais al remedy adds temptation to the maj ority to 

attempt a freeze-out , s ince buy ing out the minoritys ' shares 
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may be precisely the maj ori ty ' s  obj ective . As well , one 

should expect techni cal and procedural �roblems by corpora­

tions in adj us ting to a new sys tem. 

One further point remains to be examined : In the 

light of the above recommendations , should any protection -

be al lowed for non-vo ting shares when the voting shareholders 

a l ter their own rights or rights to another clas s o f  shares 

and tho s e  alterations have an effect on, o ther non-vo ting 

shares ? 

As noted earier , the common law dpes not indicate 

much willingnes s to extend this kind o f  protection to the 

non-voting shareholders . Only the Ontario and Federal Acts 

in Canada have altered this common law pos i tion by providing 

protection where the clas s of sh�r�s altered are shares hav­

ing righ ts and privi leges equal or sup erior to the shares o f  

the affected clas s . These protections ;are j us ti fiable on 

the bas i s  that al terations of this type are in the nature 

o f  alterations which have a very real effect on the bus ine s s  

value of the non-voting shares becaus e their rights are being 

watered down or leap- frogged over . When the alterations to the 

voting shares do not affect rights in thi s  way , no pro tection 

is provided . 

There is a further righ t  extended by the Federal 

Act to all shareholders , including non-voting shareholders , 

whos e righ ts are affected by a variation to voting or another 

c lass of non-voting shares . This i s  the right to dis s ent i f  

the shareholder is entitled to vote pursuan t  to section 1 7 0  

( 1 ) ( a) o r  1 7 0 ( 1 ) ( d) . I t  is recommended that thi s  s ame right 

be applied in s imilar circums tances to shareholders in 

Alberta . However , classes of shares whose rights are in no 

way affected by the proposed al teration should not be placed 

in a preferred pos ition by having the right to opt out of the 

company at any time . 
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We also examined a right given to any shareho lder 

by both the Ghana Act and the Federal Act ( section 2 0 4 ( 3) ) 

to a s eparate class vo te when the company propos e s  to volun­

tarily wind up . This effect of thi s  righ t  i s  tha t  one clas s 

of shares can e ffective ly veto a propos al to wind up the 

company , even i f  that share normally would not carry a vote , 

or whether the desi re to wind up was a '  bona fide busines s 

decis ion made in the bes t  interes ts o f  the company . This 

kind of right s eems to fly in the face of the desire to 

allow comp anies to make corporate decis ions with the greate s t 

poss ib l e  flexib i li ty . I f ,  by propos ing a winding up , a 

shareholder o f  a particular class can show that the voting 

s hareholders are perpretating some kind o f  fraud on the 
= 

minority or are opp res s ing or prej udicing the ir rights , the 

non-voting shareholders cah apply to the court to have the 

resolution s et as ide i f  th�re is a s ection s imil ar to s e c­

tion 2 3 4  o f  the Federal Act . In a l l  o t.b.er circums tances ,  

there is no reas on to attach this unwarranted right to the 

non-voting shares . 

With regards · to the s itua tion now under dis cus s ion , 

we should note s ection 4 7 ( 7 ) of the Ghana Code : 

(7) An app1ication to the Court under subsection ( 6) of this s,ection shall be made within 60 
J.,t\'S of the date on which the variation was effected and may be made on behalf of the shareholders 
entitled to make the application by such on� or more of their number as they may appoint in writing .. 

If sucb an application is made the company shall forthl\'ith deJh·er to the Registrar for registratiott 
1t0tice in the prescribed form of thnt fact. The Court after bearing the applicant and any other 
:��:rsons who apply to the Court to be heard and appear to the Court to be inter£sted in the applica­ri.,n shall if it is satisfied that the variation would �wirly.I!rejudice the shareholders .of any class, 
,;:3ncel the variation and shall, if not so satisfied, con rm the l·ariation • 
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Under thi s  s e ction , the court has power to cancel a variation 

which would unfairly prej udice the shareholders of ' any ' 

cl as s .  The crux of the matter wil l  be interpretation of 

' unfairly pre j udicial ' .  I f  this term is to be given a broad 

interpretation, it is poss ible that a court could s e t  as ide 

a variation resolution in many more s ituations than i s  con­

templated by the Federal or Ontario Acts . However the Ghana 

approach has bas ically the s ame effect as sections s imilar 

to s ection 2 3 4  of the Federal Act , except that i t  is speci­

fically desi gned to deal wi th the variation of righ ts problem . 

I f  we are to assume that s ection 2 3 4  of the Federal Act covers 

thi s  s i tuation as well , then the provis ion in the Ghana Act 

appears redundant .  However , if a s ection s imilar to s ection 

2 3 4  i s  rej ected for inclus ion in a corporat� act , as it was 

in Ontario , then this kind of provis ion , i . e . , one dealing 

only with the vari ation of rights i s s ue , becomes necess ary 

and important to complement the rights given to the diss en-

�ting shareholders to opt out of the company . Without thi s  

kind of righ t ,  the minority shareholder is res tric ted to one 

remedy i f  the company proposes to vary his share rights--to 

opt out of the comp any . This would be the case even i f . the 

alteration unfairly prej udices or is oppres sive to the 

minori ty share rights . Thus , i f  a general oppre s s ion remedy 

is rej ected in Alberta , i t  is recommended that a s ection 

s imi lar to s ection 4 7 ( 7 ) of the Ghana Code be included in 

the variation of rights procedure . 
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VII .  CONCLUS ION 

9 8  

A concluding remark i s  i n  order a t  thi s  point ., 
�his paper has attemp ted to examine the various aspects 

involved in the variation of s hareholder and clas s rights 

and to make recommendations as to how the problems in thi s  

area should be dealt with i n  corporate legislation . Many 

of the recommendations made in thi s  paper have b ee n  largely 

base d  on the Dickers on Committee reco��endations . Thes e  

recommendati ons were not eas i ly reached however and not 

without a thorough examination of all the �pproaches cur- . 

rently in use as w el l  as p ropos ed changes in other j uris­

dictions . The philosophy of the Dickerson recommendations 

seem well s uited to the p roblem at hand . They attempt to 
abrogate s everal common . law principles 'tvhich have not b een 

effective in proyiding the nece s s ary balance between the 

!, interes ts of the company in the ,name o f  the major i ty share-
. holders on the one hand , and the rights of the minori ty 

shareholders on the other . The Federal approach provides 

the nece s s ary flexibility required in this s i tuation . The 

maj ority wil l  have an unfettered power to res tructure share 

capital and alter share rights . A dis s enting shareholder 

has no rights to challenge the validity of a valid al tera� 

tion , but can opt out of the company and receive fair compens a­

tion for his shares . However ,  any sharehol der can app ly to 

court for a j udicial remedy i f  a . variation unfairly pre­

j udices or oppre s s e s  his share r ights • .  I t  i s  hoped that 

this examina tion on the variation of share rights and the 

recommendations made will aid in developing s ome worthwhile 

guidelines for the la'Vv in thi s  area . 
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APPENDIX A 

The following are 
some of the principles on which courts have acted when required to ap­
prove a vote: 

· 

1. The Court must be satisfied that the statutory procedure has been 
followed. Where a member's property is being taken from him, 
for example under a take-over in tenns of section 138, the court 
must be satisfied that the act has been strictly complied with.30 
Once the majority have discharged this onus, however, it has 
been held that the dissentient is faced "with the very difficult task 
of discharging an onus which is undoubtedly a heavy one-of 
showing that he, being the only man in the regiment out of step, is 
the only man whose views ought to prevail."31 

2. It must be clear that an intelligent and honest man would vote for 
it82 and sensible business men would approve.33 " 

3. The court must examine the scheme and see if it is fair and 
reasonable." 

4. The court must sc;t11pulously regard. the rights of minority share­
holders.35 Thus; in. �e Provincial Apartme-hts Ltd.,36 the court 
refused to. sanction a scheme depriving preference shareholders 
of certain rights, holding that it would not allow the common share­
holders to "feast on the rights" of the preference shareholders. 

5. The shareholders must have been given accurate and adequate 
information so � to .an:ive at ·_an informed decision, 37 and the 

2s Amalgamation and compromise schemes (ante, n. 20) alteration of class rights, enlarge. 
ment of obiects and reduction of capital, require this sanction. In section 138 take­
over schemes, the court can intervene. 

29 (1964), 47 w.w.R. 257 (Alta. C.A.). Reversed on further appeal, but on o�r groimds. 
Reported sub. nom., NOTcan v. Gridoil, 49 W.W.R. 321. 

29a Id. at 263. . · • 
· 

ao In Re Brazilian Traction Light. etc., Co. Ltd., [1947] O.R. 791: Fogler v. NOTC!m Oils, ibid; 
In Re Alabama, New Orleans, Texas and Pacific Ry., (l!nJ1]1 Ch. 2l3 (C.A.); 
Re Dairy Corporation of Canada Ltd., (19341 O.R. 436; 
Rathie v. 111ontreal Trnst Co .. [19531 2 S.C.R. 304. 

81 Per Va!sey. J. in Re S!Ulse:r Brick Co. Ltd., [1960} 1 All E.R. 71:! {Ch.). He also 883'11 
that the scheme must be unfair to "the meanest intelligence." TltiS is cold comfort for a 

minority. 

3!! In Re Brazilian Traction, etc., ante, n. 30. 
�3 Re Western Canada Flour Mills, [19451 1 D.L.R. 588 (Ont. H. C.); 

Re National Grocers Ltd., [1938) O.R. 123. 
34 Re Langleys Ltd., [19381 O.R. 123; 

Re Dorman Long & Co. Ltd., [1934] Ch. 635. 
35 Re Langleys Ltd., ante, n. 34). 

Re National Grocers Ltd., ante, n. 33. 
aa 11936! 3 w.w.R. 327 csask. K.B.). 
37 Fogler v. Norcan Oils, ante, n. 29: Rathie v. Montreal Trust Co.,. crnte, n. 31; In Te St. 

Lawrence Corporation & Mal!i-, [19481 2 D.L.R. 107 IQue. S.C.}; but see In re Everlite 
Locknuts, [1945) Ch. 220, where inadequate Information was eoDSidered insufficient to 
persuade the court to intervene on behalf of the minority m a section 138 type of 
scheme. 
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directors must honestly put forward to the best of their skill and 
ability a fair picture of the company's position.38 

6. At the same time the court will be guided by the majority decision, 
an approach which effectively casts an onus on 4le minority to· 
show why the scheme should not be approved, rather than on the 
majority to justify it. This attitude is exemplifeid by observa­
tions of the following type: the court will pay the greatest atten­
tion to what business people who are concerned with the trans­
action decide;39 what is fair from a business standpoint can gen­
erally best be judged by the opinion of businessmen rather than 
judges;40 shareholders acting honestly are better judges of the 
advantage to the company than the courts;-n the court must be 
guided by the voice of reasonable businessmen who understand 
the nature of business,4: and, where a very large majority desire 
a certain procedure the cqurt should give effect to it.43 This re­
luctance to interfere is perhaps an abdication of the !Iuty specifical­
ly imposed on the courts by the legislature. · By relying on the 
majority decision the freezeout protection envisage_d is nullified. 
As will be illustrated by the rule in Foss v. Harbottfe/' the courts 
are reluctant to sit in judgment on the decisions of shareholders; 
but here they have been specifically charged so to do. There. is no 
mystique in the management of companies that is beyond the un­
derstanding of the courts. It displays an unjustified modesty to 
suggest that shareholders, by the mere act of acquiring a share, are 
in a better position to decide on the efficacy of a scheme than ·a 
judge. Hone takes account of the realities of a corporate decision, 
it will often be revealed as a mere rubber-stamping of a decision 
placed before a meeting rather than the considered and informed 
opinion of businessmen-shareholders. Ha 

7. The courts have considered the situation where a member may 
hold shares in more than one class. He may vote to surrender 
privileges in one cla�s because he will get a greater benefit as 
a member of another class. Such a shareholder will not be 
considered as truly disinterested, and the courts will take this 
into account in deciding whether to give their approval. In 
deciding whether the necessary 90% acceptance of an offer has 
been obtained in section 138 procedures, the courts have taken 
into account analogous conflicts of interest. In the Esso case,4·; 
Esso Petroleum had made an offer to purchase all the shares in 

International Petroleum Co. Ltd. A 90% acceptance was obtained, 
but a substantial part of this 90% consisted of shares owned by a 
subsidiary of the offeror Esso, which would obviously be in favour 
of the scheme. The Supreme Court of Canada held that there had 
..... n�t been a disinterested 90% and agreed that the minority could not 
be compelled to accept the offer . 

..v .n.c::: uurman L..ang & (.;Oe Ltct.., ante, n .. .l't. 
n Carruth v.lmperial Chemical Industries, [193i] A.C. 707 (H.L.). 
u Sldebottam v. KeTshaw, Lesse & Co., ante, n. 18. 
f3 Re Bailey Cobalt Mines Ltd. (1920) 47 O.L.R. 13. 
44 (1843), 2 Hare 461, 67 E.R. 189. See post. 
414a Porter, The Vertical Mosaic 49 et. seq. (University of Toronto Press 1966) gives an 

Interesting account of the timidity of shareholders. 
M Ante, n. 22. and see also Re Canadian Breweries Ltd., (1964] C.S. 600 (Que.) , which 

Indicates that the 90% cannot be obtained piecemeal over a period but must result from 
a single offer. 
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