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I .  Prefatory Remarks 

Although a number o f  studie s  have been undertaken in 

relation to proof of paternity and re form of the l aw o f  evidence 

in paternity c ase s, parti cul arly in res pe ct to blood tests, 

this paper wi l l  deal with such studie s  only tangentially . Its 

primary purpose is  to examine the Canadian case law o f  proof 

o f  paternity in affil iation proceedings . 

II . Anc i l lary Matters 

The que stion of proof is to s ome degree tied to the 

ques tion o f  who is entitled to prosecute in an a ff il i ation 

suit and what limitation periods affect the proceedings . In 

some provinci al statutes the provincial o f f i cers respons ible 

for prosecuting affiliat ion proceedings are a ffected by a 

di fferent l imitation period than the mother o f  the child . 

In Prince Edward I s land for ins tance the provinc i al guardian 

can make an appl ic ation to the county courts within f ive 

years o f  the birth o f  the child whereas the mother i s  affected 

by a one year l imitation period . This  has consequences for 

the type o f  evidence that i s  available to the court, part i cularly 

where slowly maturing biological, anthropological or genetic 

factors are invo lved . 

I I I . P ersons who may bring the proceedings 

In Alberta, by virtue of s ection 13 o f  the Maintenance 

and Recovery Act R . S . A . 1 9 7 0 c .  2 2 3, a s  amended by S . A .  1 9 71 , 

c .  6 7, proceedings are brought by way o f  a complaint which may 

be lodged by the mother or by the next friend or guardian o f  

a chi l d  born out o f  wedlock or by the d irector who i s  re spon s ible 

for implementing thi s  legi s lation . 

In past years the entitlement o f  certain persons 
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to institute p roceedings under the var ious provinc i a l  statutes 

providing for affil iation proceedings has usual ly been conte sted 

on the bas i s  that the c ompla inant wa s not a "mother " within 
the meaning of the relevant Act . 

Our present statute attempts to give a fairly exhaustive 

definition o f  mother to permit appl icat ions not only by unmarried 

mothers or mothers to be, but also widows. giving b i rth twe lve 

months after the death o f  their husbands, separated married 

women who give birth twelve months or more after cea s ing to 

co-habit with thei r  husbands, and married women 'vho have born 

a chi ld admitted by a putative father to have been father by 

him or found not to have been father by the women ' s  husband . 

Where the "mother "  i s  a s ingle women who ha s never 

been married, there are no di ff icul t ie s  in f inding her entitlement 

to pro secute under the Act . The ques t ion ha s ari sen whether 

a s ubsequent marriage by the s ingle mother will a f fe ct her 

right to pro secute an affi l iation sui t . 

In Wol sk i  v .  Os inchuk (1 9 6 6) 5 5  W . W . R .  5 0 7  (Alta . 

AD.) The suit was commenced by the mother be fore her marriage, 

but was not heard unti l  a fter her marriage . The complaint 

was d i smis sed in di s trict court because the Chil d  Wel fare Act 

R. S . A .  19 5 5, as amended 1 9 63, c .  7, provided that 

s . l 04 (2 ) An o rder under thi s  part for the 
payment o f  money for the maintenance 
and education of a child terminate s 

( b )  O n  the mariage o f  the mother where 
she retains the child in her cus tody . 

In the re sult, the Appel l ate Divis ion hel d that s he was entitled 

to an order of affil iation l imited so far as payment for main

tenance was concerned to the period up to the date of  her 

marri age . 

The problem rai sed in Wo l ski v .  O s inchuk would 
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probably not ari se under the pre s ent Act s ince s . l4 { 3 ) , a s  

amended S . A .  19 7 2, c .  6 3  provides for the very po int i n  i s sue 

in that case : 

14 ( 3 )  I f  the chi ld i s  retained i n  her 
custody and under her care and 
control, 

{ a )  the marriage o f  the mothe r, 
or 
{ b )  the re sumption by the mother 
of co-habitat ion with her husband, 

Does not bar the making of a complaint , 
the continuation o f  any proceedings 
commenced under thi s Part be fore 
the marriage or resumption of co-habi
tation, or the making of  an order . 

The pres ent Act a l so has provi s ion for continued maintenance 

payments for the chi ld even a fter the mothers marr iage or 

res umption o f  co-habitation with her husband , i f  an app l i c at ion 

for re-ensta tement o f  maintenance or re-enstatement and 

variance o f  maintenance i s  made pursuant to s . 23 { 2 ) . 

A problem arises  under s . 7 { c )  (v ) { B ) . 

s .  7 { c )  " mother " means . • . 

{ v )  a married women who has been 
de livered of the child, 
( B )  where a court has found that 

the women ' s  husband is not the 
father o f  the child ; . • • 

Doe s  thi s  section mean that adj udication must first be made 

to rebut the pre sumption of legitimacy? I f  so , how are these 

proceedings initiated? Can thi s be done under thi s Act , or can 

it come from another source? 

Under s . 8 (b )  a court ha s j uri sdiction in the j udicial 

d istrict "where the mother re s ides • . •  " " in all matters 

respecting the chi ld, the mother and putative or dec lared 
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f ather, or any o f  them . " Is this grant o f  j urisdiction broad 
enough to include an adj udication as to whether or not a women 

i s  a mother within the meaning o f  s . 7 ( c )  (v) ( B) ?  Note that 

the definition requires such a finding of law and paternity 

to have been made by " a  court "; this appears to include findings 

made by other courts and doe snot of its e l f  exclude the j uris 

diction o f  the j udge presiding over the affiliation application 

to make such a finding. 

The intention o f  this extension o f  the definition 

of "mothern appears to be to avoid the restriction in s . 7 ( c )  (iii) , 

which limits the meaning o f  "mother " to cases where the complainant 

is a t  the time of the complaint a married women living apart 

from her husband . A similar de finition s ection in the B . C .  

legi s lation proved· fatal to the complainant in Re Summary 

Convictions Act :  Ondzik v .  Metcal fe (19 6 5) 5 4  W . W . R. 5 71 (B . C . S . C . ) .  

The complainant was sworn at a time when the complainant was 

re siding with her husband again . Gould J .  held that she was 

there fore not at that time not a mother within the meaning o f  
the Act . 

On po s sibility in affiliation proceedings doe s  not 

appear to have been c ompletely covered by t he de fin ition o f  

"mother " in the Alberta s tatute . S .  7 ( c )  (ii )  provide s :  

A widow who 
( a )  has been de livered o f  a child, 

or 
( b ) is pregnant and like ly to be 
delivered o f  a child , 

( c )  12  months or more a fter the 
death o f  her husband 

Is a "mother " within the meaning of the Act . However, this 

de finition depends on the presumption of  legitimacy working 

in favour of  a child born before the twe lve months limitation 

in any event . The de finition doe s  not take into account the 

pos sibility that a child born within that period may have its 
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patern i ty di sputed succe s s fully by the e state o f  the husband . 

In such c i rcumstance s , who wi l l. bear the burden o f  providing 

for the child? It is  clear that the rea l  father e s capes 

without any l iabi l ity . 

With the exception o f  the l a s t  mentioned po s s ib i l i ty ,  
the def inition o f  "mother "  in the Alberta Act , combined with 

the concurrent right to prosecute by the guardian , next friend 

or Director , appears to cover al l s ituat ions in which paternity 

suits can be brought . Note , however ,  that in Alberta the right 
to bring the a ction apart from these persons does not extend 

to the parents of the mother as i ts does in other j urisdict ions 

such a s  Manitoba , New Brunswic k  and Newfoundland . 

The ques tion may also be a sked : On who se behal f 

may a ffil iation proceedings be brought? Lord El lenborrough 

C . J .  held in The King v .  DeBrouquens (1 811 ) 1 0 4  E . R . 6 0 7  that 

a child must have been born al ive for an affilation order to 

issue . While thi s  rema ins the l aw under some provincial 

statutes ,  such a s  Newfoundland ' s , where no f inal order can be 
made unti l birth , it  doe�.not appear to be a l imitat ion under 

the Alberta Maintenance and Recovery Act .  S .  21 (1 ) s pe c i f i c al ly 

proVide s for an order or agreement to cove r  the reasonable 

expense s for the maintenance and c are·, medical and otherwi se , 
of the mother for 3 months preceding b irth " or the termination 

of the mother ' s  pre gnancy and for such period thereafter a s  

i s  con sidered neces s ary a s  a consequence thereo f . "  

Nor i s  the fact o f  the causal act o f  intercour se 

outs ide of the province or the birth of the child outs ide o f  

the province bar to proceedings i n  Alberta i f  i n  fact the 

mother or the putative father res i de here : s . 8 .  In Re Chi ld 

Wel fa re Act : Leblanc v .  Huffman et a l . (19 6 6 )  5 7  W . W . R .  312 

( Sask .  Q . B .  C hambers ) both parties  re s ided outside o f  Sa skatchewan 

at the time o f  the intercourse and o f  the birth o f  the chil d . 

The complainant , a native o f  Sa skatchewan , then returned to the 
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p rovince and l aunched the affil iation proceedings . The putative 

father remained outs ide of the province and appealed the 

re sulting affiliation order served on him ex j uri s .  MacDonald J .  

held that although at common law a court has no j uri sdiction 

to enterta in an action in personam- -such as an affil iation suit-

when the defendant is outs ide of the j urisdic t ion, the legi s 

latur� had expres s ly extended its j uri s diction over the 

father outs ide of the province by statute- - the Chi l d  Welfare 

Act- - and that it was competent to do so bec au se it was a matter 

within the competence of the provincial leg i s l ature . However, 

where the putative father stays outs ide of the j ur isdiction 

of the court and has not submitted to i t, such an o rder would 

be a null ity under private international law except in the 

forum where it was pronounced and authori z ed by spe c ia l  leg i s 

l ation . For thi s  rea son the court in Bodnar v .  Popovich [ 1 9 7 4 ] 
3 W . W . R . 6 5 8  (Alta . BC . )  refused to i s sue a provis ional maintenance 

o rder under the R�ciprocal Enforcements of_Maintenance_ Orders 

A�t because the compla inant could not show that the enforc ing 

j ur i sdiction, in thi s  ca se Nova Scotia, would enforce such an 

order . 

IV . The Limitation Period 

As mentioned above.,· the various provincial s tatutes 

providing for a ffil iation proceedings have different l imitation 

periods dependant on different sets of c i rcumstance s .  Although 

there is no uniformity among the s tatute s, Alberta • s  po s ition 

is substantially the s ame as s .  53 of the Ontario statute, 

although Alberta • s  wording i s  broader to include the termination 

of pregnancy as we l l  as bi rth. Both j ur i sdictions provide for 

a basic two year l imitation period after birth a s  wel l  a s  12  

month l imitations on the revival of the c ause of action upon 

a condit ion precedent occuring . Other provinces provide for 

only a bas ic one year l imitation pe riod . New Brunswick restricts 

the l aying of an information to no l ater than 1 year after birth 

of the chi l d .  Manitoba, which permits the director t o  lay an 
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informat ion before the chi l d  i s  1 6  i f  no pre-natal info rmat ion 

was l a id and there was no approved agreement ,  has the longes t  
l imitat ion period . For the s ake o f  conveni en ce , a tabulation 

o f  the various provincial statute s in force in Canada in 

rel ation to a ff i l i ation proceedings and the l imitat ion periods 

therein conta ined ac companies thi s  paper as Appendix 1.  There 

i s  no·re levant recent case l aw on the l imitat ion periods in 

force in the Alberta statute . What may constitute an act of  

acknowledgement by a putative father under sect ion 14 will 

be discusged in a l ater section o f  thi s  paper dea l ing with 

evidence . However , as noted above , the length of the limitat ion 

periods i s  o f  importance for the maturing o f  mate.rial b iologi cal 

evidence . At thi s point it woul d  be use ful to turn to the 
evidence o f  Dr . Col in Henry Manock before the Law Reform Committee 

o f  South Aus tralia . Dr . Manock wa s rep lying to the que stion 

whether he could see any fields other than blood group ing a s  

a use ful determinate o f  paternity : 

Dr. M.: There are numerous other characteristics which are inherited 
from the parents which should be considered. and I feel that little weight 
is given to, say. the colour of the child's eyes. If a child has brown 
eyes. the mother has blue eyes and the putative father has blue eyes. 
then obviously the putative father has been falsely accused. One of the 
difficulties is that the colour of a child's eyes does not develop immedi
ately at birth and therefore one has to state a time after which the 
colour is properly formed. In the case of the colouration of the eyes. 
three years wou Id be a reasonable time. You probably know that all 
white babies are born with blue eyes: the colour eventually changes 
within three years. 

Dr. M.: Finger prints can be used at the time of birth. There are 
patterns -on the fingers which derive from the patterns of father and 
mother and this could be tested from birth. The finger prints remain 
constant throughout life. 

Mr. C.: Could we discuss those two? 

Dr. M.: Blood grouping is a genetic characteristic in this kind of 
exercise. It is of the same sort of standing and recognition. No one 
challenges it. 

Mr. C.: Can one say the same of these characteristics such as eye 
_colour and finger prints? 

Dr. M.: I think the genetics of finger prints and colouration of eyes 
are well accepted throughout the world and have been investigated. It 
is just that it has rarely been applied in this particular field. 

Mr. C.: Is this likely to enter the field of certainty or reasonably 
possible or strong possibility? · 



. . Dr. M.: Again� results from genetic characteristics which are inherited 
are mainly on an exclusionary basis. With finger prints there is a 
pOssibility of positive idcntiflcation of the father but this is most 
uncommon. It would have to be very infrequent collection of 
characteristics, but it is an instrument which can be used to widen the 
search I feel should be applied. 

Mr. c.: You say it has been used in Denmark? 

-. Drr·M.: Yes. 

Mr. C.: What about bone structure? 

Dr. M.: Bone structure. The genetic characteristics determine the 
underlying bone structure but unfortunately these are not fully formed 
until after the age of puberty. Age of 15 or 16 years. 

· 

- .. 
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F inally ,  it should be noted that certain o f  the provinc ial 
statutes provide speci f ically fo r bringing the proceedings 

during the term of the mothers pregnancy as wel l  as time s  

there after . S .  1 4  of  the Alberta Act l imits the making 
of a complaint to three times , a ll of which are po st-natal . 

However ,  these time s  do not excl ude all other times for 

making the complaint , s ince s .  13 provides that the compl aint 
may be made by the mother ,  and mother i s  al so de fined a s  a 

woman who is  pregnant and l ike ly to be de l ivered o f  a c hild.  

Furthermore , s .  1 4 (1 ) doe snot l imit the time for appl ic ation 

to the period o f  2 4  months a fter b irth or termination o r  

pregnancy , but merely provide s  that the complaint may not 

be brought " later than thi s  time period " .  

V .  Standard o f  Proof 

Meher K .  Master write s : 

Aff i l i at ion proceeding s , l ike many other 
orders made under provi s ions of the 
fami ly l aw ,  a re en forceable through 
the prov i s ion s o f  the criminal law , but 
in nature affi l iation pro ceedings are 
c ivil and are not criminal or quas i 
criminal in character . . . Pro cedural ly 
problems ari se from thi s  dichotomy . 
Because the proceedings are o f  a c ivil 
nature , the standard o f  proo f or 



corroborative evidence o f  the fact o f  
paternity i s  a bal ance o f  probab i l ities ; 
but procedure under the Summary Convic
tions Act and o ther statutes for 
enfo rcement of an order involves the 
provi s ions o f  criminal law .  

9 

Mas te r ' s  statement i s  an accurate statement o f  the 

law a s  it now s tands where the i s sue i s  s imply patern ity 

and the question o f  the legitimacy o f  the child doe snot arise . 

It s hould be noted , however ,  that a s  late a s  1 9 4 4 the Ontario 

Court o f  Appeal decl ined to settle the i s sue of whether the 

s tandard of proof should be c ivi l or criminal in patern ity 

suits in Re Gwyllt [1 9 4 4 ] O . W . N .  212 . In the fol lowing 

year �ucyk v. Cl ark [1 9 4 5 ]  1 W . W . R .  4 81 was dec ided by the 

Saskatchewan Court of Appeal which he l d  that s ince aff i l iation 

proceedings arise under provincial statute and the re l ie f  

sought was in the nature o f  compens ation o r  damage s ,  the rule 

that the dec i s ion on the evidence in a c ivil case should be 

on a balance of probabil ities is appl i c able to such proceedings .  
Thi s ha s s ince become settled l aw and has be�n further ampli f ied 

in Morri son v .  Heide (19 6 7 ) 5 9  W . W . R . 2 2 2 . The l atter case 

has been quoted with approval in Lloyd v. �Riba lkin (19 6 8 )  63 

W . W . R.  1 93 ,  an Alberta di strict court dec i s ion . Morri son v .  

Heide wa s appl ied by the court to make an a ffil iation order 

agains t  a j uvenile in Berg v .  Walker ( 1 9 6 9 )  7 0  W . W . R .  39 4 (B . C . S.C . ) . 

In Morri son v .  Heide the court stated at p .  2 2 8 : 

Affi l iation proceedings being c ivil rather 
than criminal in nature , evidence may in 
law be treated as corroborative if it tends 
to show that the mother ' s  evidence is 
probably true . Proof beyond a rea sonable 
doubt is not required by t he l aw in such 
case s . 

Stil l the is sue is not yet completely certain . Ontario 

Provincial Judge F i sher noted that the standard o f  proo f pre sents 

a problem in patern ity case s and that there are few cases on 

thi s  subj ect in Robinson v. Mangon i [1 9 7 5 ]  17 R. F . L . 117 at 
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p. 1 1 9 .  He then proceeded to go into the hi story o f  the 

standard o f  proof in af f i l i ation case s . First he pointed 
out that there are 3 factors which sugges ted that the c ivil 

standard i s  the more appropriate one . Firstly , the proceedings 

are no longer penal in nature and sexual rel ation outs ide o f  

marriage per se no longer have there former stigma . Secondly , 

the rel ie f  sought i s  o f  a c ivi l nature--ma inly , f inanc ial 

a s s istance from the alleged father for the mother and chi l d .  

And then he continue s : 

The third factor i s  that the di stinction 
between a c ivil and crimina l  standard 
seems to have been somewhat blurred 
and that accepting that affil iat ion 
proceedings are c ivil in nature there 
are further guideline s to be considered 
beyond j ust ' balance of probab ilitie s ' . 

The rule i s  that within the c ivil 
standard there can be allegation s which 
require something higher than a ' balance 
of probabilit ies ' sometime s even to the 
degree o f  requir ing proo f beyond a re a son
able doubt . A c ivil standard to be appl ied 
depends , so s ay some ca se s , on the ' gravity 
o f  the consequence s ' .  This view , whi ch 
we might re fer to as the rule o f  gravity , 
was put forth by Cartwri ght J .  in the 
Supreme Court o f  Canada in the case o f  
Smith and Smith , [19 5 2 ] 2 S . C . R. 312 , 
[19 5 2 ] 2 D . L . R . 4 4 9 . In determining a 
standard o f  pr0o f in divorce proceedings 
he stated that the court acts on a 
'preponderance o f  probabil ity ' and added 
at p. 331 : 

" • • •  in every c iv i l  action 
be fore the tribunal can safely 
find the aff irmitive o f  an is sue 
o f  act required to be proved it 
must be rea sonablly sat i s f ied , and 
that whether or not it wi l l  be so 
s at i s f ied must depend upon the 
total ity o f  the c ircumstances on 
which its  j udgment i s  formed 
including the gravity of the con
sequence s " .  ( The i talic s  are mine . ) 
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Judge F is her came to the conclus ion that not only are proceedings 

o f  the Ontario Chil d  We l fare Act c ivil in nature to which 

general ly the balance o f  probability standard appl ie s  but that 

within that s tandard there are degrees which depend on the 

gravity o f  the consequences and that the·balance of probab i l ities 

te s t  must be sub j ect to the rule o f  gravity . In thi s  case 

there was evidence o f  a long and intimate relat ionship between 

the mother and defendant on the one hand , and evidence o f  the 

mother ' s  po s s ible relat ionship with other men whi ch might have 

involved the que stion of the paternity o f  the chil d . In 

weighing the gravity of the consequence s  to the part i e s , the 

court he ld that s ince there was a long re lationship between 

the parti es--and not s imply an i solated act o f  intercourse-

with few group control precautions taken , there was a very 

rea l  r i sk of pregnancy , and Mangoni was the father of the 

balance o f  probabil ities . 

I t  should be noted , howeve r , that the Ontario Child 

Wel fare Act R . S . O .  1 9 7 0, c .  6 4 , s . 5 7 ,  require s  the j udg�.to 

be s at i s f ie d  that there i s  good and probable cause for be l ieving 
that the putative father of the child is in fact the father 

and s . 5 9 speaks o f  " suffic ient evidence be ing adduced " .  Thes e  

two sections are i n  substance dif ferent from s . l 8 o f  the 

Maintenance and Recovery Act of Alberta , whi ch mere ly require s 

a j udge to be sat i s fied that the putative father caused the 

pregnancy or was one o f  a number who might have c aused the 

pregnancy . 

While Judge Fi sher did not expres s ly say so in 

h i s  j udgment , it 'vould appear that the addition of the 

gravity rule to�_the balance of probabil itie s  test is a re sult 

of the standard of proo f requirements set out spe c i fically 

in the Ontario statute , and not in the Alberta statute . 

Although the po int has not been litigated in Alberta , the 



12 

appl ication of the gravity rule might wel l  form part of the 

de fense in a f f i liation pro ceedings under the Alberta statute 

as wel l : Cartwright J . , in the pas s age quoted by Fi sher 
P-rov . Judge above , expres s ly states the rule i s  appl icable to 

"every c iv i l  action " . 

The standard o f  proo f i s  more s tringent where the 

chil d  is born of a married women and the presumption o f  

legitimacy app l ie s  in its favour. M1i le parties to a dispute 

and the courts are no longer bound by the s tringency of the 
rule in Rus se ll v .  Rus se l l  [19 2 4 ]  A .  C .  ( 6 8 7 ) (H . L . ), s .  6 

o f  the Alberta Evi dence Act permitting the courts to receive 

evidence as to non-acce s s  during the marriage which thereby 
tends to bastardi ze a child of the marriage, the presumption 

of legitimacy is still potent . In Minake r  v .  Minake r and 

Raugust [19 7 2 ] 4 R . F . L . 48  (Hanitoba Q . B . ) the husband in a 

d ivorce proceeding di sputed the paternity o f  a child born 

to his wife . The child wa s conce ived at a t ime when the wi fe 

s t i l l  h ad sexual relations with her husband but was a l so 
c arrying on an adulterous affair . Initially , the wi fe re fused 

to have a b lood test arid lied to her husband . Counsel for 

the husband asked the court to draw a reasonable in ference 

that the pet itioner was not the f�ther of the child . Mata s J .  

refused to do s o  although he expres sed that he found the evidence 

o f  the wife to be l e s s  than s at i s factory . He quoted from 

the case o f  Wikstrom v .  Chi ldrens' Aid Soc iety o f  Winnipeg et a l  

( 1 9 5 5 ) 16  �·J . W . R . 5 7 7  where Schultz J . A .  a t  p .  5 8 2 : 

The presumption o f  legitimacy in t he 
case o f  a chi ld born to a married 
woman i s , of  cou�se , one of the 
strongest presumptions known to the 
law ; it can only be rebutted by 
evidence that i s  unque stionab l ly 
dec is ive to the contrary . This 
being so it is nece ssary to scrut i 
n i z e  clo se ly and we igh c are fully 
evidence tending to ba stardize 
i s sue of a married women , particul arly 
when , as in the Instant case , acce s s  



on the part o f  the husband and sexual 
relations were admitted for the period 
in which , in the course of nature , the 
chi ld was conceived . 
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I f  the husband disputes that he had acce s s  to the 

wife at the time when the child mus t  have been conce ived 

then the standard of  proo f required o f  him in order to f ind 

adultery is that of the criminal l aw requiring proo f beyond 

a rea sonable doubt . So Kirke Smith J. s tated in Loewen v .  

Loewen [19 6 9 ]  2 R . F . L .  2 3 0  (B.C . S . C . ) : 

I t  i s  e stabl ished beyond question that 
the standard o f  proof required of a 
p lainti ff , in an action in which a 
decree , i f  granted , will bastardi ze a 
chi ld born during the continuance of  
the marriage is  that adultery mus t  be 
proved beyond a rea sonable doubt : See 
Pres ton-Jone s  v. Pres ton-Jones 11951 ] 
A .  C .  3 91 . . .  ; I rish v .  Irish (19 5 8} 
24 W . W . R . 6 71 ( B . C . ) .  

In thi s  case Kirke Smith J .  found that the wi fe s repeated refusal 

to submit herself and the child to blood te sts , for which she 

gave no explanation at trial , warranted the drawing of a strong 

inference of an adulterous relationship by the court , and the 
decree was granted . 

Although s trong , " the presumption may be rebutted 

by evidence which e stabl i she s to the s at i s faction o f  the 
court , that sexual intercourse did not take place at any time 

when , by such intercourse , the husband could , according to 
the laws of nature , be the father o f  the child , :  Welstead v .  

Brown [19 5 2 ] S . C . R . 3 CK . , J .  at p .  2 5  quoted by Thomps on J .  

i n  Hender son e t  al v .  Northern Trust Compnay e t  al (19 5 2 )  

6 W . W . R . (N . S . ) 3 3 7  (Sa sk . Q . B . ) . In thi s  case the separated minor 

wi fe o f  an intestate and her child were denied the bene fits o f  

the Intestate Succes s ion Act because the wife had contracted 

out of the Act at the time of her separat ion from her husband 

in which agreement it was rec ited that the c hild in question 
was not the chi ld of the deceased . It was independently 
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proved to the s at i s faction of the court that the child was 

conce ived be fore marri age but not by the husband and the 

presumpt ion o f  legitimacy was there fore rebutted . 

The pre sumption o f  legitimacy i s  reversed and 

becomes a presumption of i l legitimacy where the partie s are 

j udicially separated and l iving apart and the child is  born 

more than 9 month s  a fter such separation . Thi s  was held by 

S chultz J . A .  in Fill ion v .  Payment (19 5 7 ) 21 W . W . R .  5 91 (Man itoba 

C . A . ) .  The Alberta Appel late Div i s ion considered the s ame 

i s sue in Workun v .  Nel son (19 5 8 ) 2 6  W . W . R . 6 0 0  at p .  6 0 7 , 

but was not a s  dec i s ive a s  the Manitoba court . In the l atter c a se 
the re spondent mother had been separated and l iving apart 

from her husband for 5 years , a lthough thi s  was not a j udi c ial 

separation . The appellant argued that there was stil l  a prima 

facie pre sumption o f  legitimacy o f  the res pondents child 

and that her evidence fe l l  short of rebutting it . The court impl ied 
that the pre sumption stil l  exi sted but that it had no we ight : 

Suf f ice it to s ay that the l earned tr ial 
j udge having the re spon sdent be fore him , 
having ob served her ce�eanor and a s s e s sed 
her credibi l ity , had evidence before him 
rebutting the presumption , which , as he 
indicated in hi s j udgment , he accepted , 
more e spec ial ly a s  appel l ant wa s in court 
with hi s counsel but did not give evidence .  
As pointed out in Rex v .  Clark [1921} 
2 W . W . R .  4 4 6 ,  at 4 5 3  6i S . C . R . 6 0 8 , by 
Duff J . , later C . J . C . , at 61 8, the fact 
that in given c ircumstances there is a 
rebuttable pre sumption of law in favour 
of a certain conclu s ion doe snot neces
sarily a f ford any guide as to the we ight 
or strength o f  the evidence required to 
rebut that presumption . Here , thi s  was 
a matter largely for the learned trail  
j udge . I am o f  the opinion that he wa s 
quite correct , in all the facts and 
c ircumstances , in accepting the evidence 
be fore him as suffic ient to rebut the 
pre sumption . 
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Whi le general ly the standard o f  p roof is that app l ied 

in c ivi l case s , where admi s s ions are involved the standard may 

be more stringent . In Mathe son ( Inspecto r  o f  Child We l fare ) 

v .  Frederick [ 1 9 4 5 ]  2 W . W . R .  5 91 (Alta . A . D . ) the court 

reaffirmed that aff i l i at ion pro ceedings are of a c ivil rather 

than a c riminal nature , yet for the admis s ib i lity o f  admi s s ions 

by persons charged or l ike ly to be charged the c ourt felt 

that they should partake of the practice usual ly followed in 

the criminal proceedings . The putative father had made certain 

statement s to the super intendent of Child Wel fare and to a 

member o f  the R . C . M . P .  Without implying any discredit upon 

these two persons the court stated : 

What a court i s  concerned with , when 
admis s ion s or con fe s s ion art offered 
in evidence , is as to the truth of the 
s tatement s made there in . A caution 
or warning , or evidence that such ad
mi s s io�s and confes s ions were made 
freely and vo luntarily , are only a 
means to an end , namely , to ensure 
that the �vidence sought be given as 

truthful and may be re l ied upon . Thi s  
i s  not taken t o  mean. that a l l  the safe 
guards be adopted or the pract ice l aid 
down in criminal matters should be 
£al lowed- -although that might be ad
vi s able • 

• • • both the super intendent and 
the constable are persons in authority . 
It  woul d  appear to me quite probable 
that , having regard to the nature o f  
the interviews and o f  the que st ions 
asked of the appell ant , and of the 
appeal made to him to admit the parentage 
i f  he were guilty , that i s  was probable 
that the admi s s ions obtained could not , 
o f  neces s ity , be relied upon as being 
truthful . 

The court was influenced by the fact that the two o f f icer s  were 

convinced , before the interview , that the appell ant was the 
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father and that the purpose of the interview was to obtain the 

admi s s ion o f  thi s  from h im .  

However , in Re Chi ld Wel f are Act : Brysh v .  Davidson 
{1963) 44 W . W . R . 6 5 4  ( Alta . D . C . ) ,  Tavender D . C . J .  admitted 

the evidence o f  an swers given by the re spondent in an interview 
with the wel fare worker . Matheson v .  Fredericks does not 

appear to have been argued be fore the court , and the re i s  

n o  suggestion i n  the case that the wel fare worker exerted any 
sort o f  coerc ive influence . The evidence of the we l fare worker 
was the only corroborative evidence in the case , and counsel 

for the re spondent argued that is  was privileged . The court 

con sidered the law rel at ing to privilege as laid down in 

McTaggart v. McTaggart [1 9 49 ]  p .  9 4 , Mo le v .  Mole [19 51 ]  p. 21 
and Henley v. Henley [19 5 5 ]  p .  2 0 2 , and came to the-conclu sion 
that privilege exists only in cases  o f  a matrimonial  dispute 

between husband and wife where it is in the�interes t s  of the 
s tate that the marriage be sustained rather than broken 

and that the interviews be undertaken with the obj ect o f  

concil iation and without pre j udice to the partie s .  Tavender 

D . C . J .  then a sked two que s t ion s : (1) Is the wel fare worker 

a conc i li ator? and ( 2 )  Is there a matter of  public  or state 
intere s t  in such a case ? 

In my opinion , the wel fare worker in 
case such as the present one is not 
a conciliator . She is not attempting 
to preserve a marriage union because 
there is no marriage . I think she 
i s  attempting to obtain some f inan
c ia l  provis ion for the maintenance 
o f  the i l legitimate chi ld and is only 
acting in mo st c ases in the intere sts 
o f  such child . I t  i s  true that 
marriage was d i s cus sed but I am not 
p repared to hold that marriage under 
such circumstance s between a 16 year 
old women and a 2 0  year old man was 
the true obj ect o f  the discu s s ion 
between the part ie s in the pre sence 
o f  the wel fare worker nor that it i s  
i n  the public  interest that the 



�artie s shoul d  be persuaded to enter 
�nto such a union s imply to l egitimi z e  
the o f f-spring . 

I f  there i s  any public intere s t  
involved I think it i s  that a mal e  who 
fathers a child should not be allowed 
to avoid the respons ibil ity which 
normal ly attaches to such action . 

I think I have no right to extend 
the doctrine o f  pr ivi lege in a case 
s uch as thi s  one and I accordingly 
find that the evidence of the wel fare 
worker i s  admis s ible . 
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Paternity agreements are al so admi s s ions but in the ir 

enforcement the question of patern i ty i s  not material and no 

question o f  the standard of proving paternity ari se s . In 
Hrycewich v .  Hegi (19 6 4 )  5 0  W . W . R .  2 3 7  (Alta . D . C . ) the 

respondent failed to cont inue the agreed payments and sought 

to introduce evidence that he was not in fact the father . 

Compl ainant objected that the court had no j uri sdict ion to deal 

with t he que stion o f  paternity , only with the variance or enforce

ment of a maintenance o rder. The court held that it had power 

to deal with the que s tion as one of contrac t , and that the 

respondent could argue grounds that would al low him to avo id 

the contra ct in equity . Cormack D . C . J .  s aid at p .  2 4 0 :  

The p aternity agreement which the 
res pondent admits s i gning i s  a 
contract between the re spondent , 
the mother of the child , and the 
superintendent of Child Wel fare in 
which the re spondent a�mits paternity 
and covenants to pay $2 5 per month 
for the ma intenance and educ ation 
of the child over a stated period 
o f  time . The only way in which the 
res pondent may avoid pay ing under 
that agreement i s , in my opinion , 
by showing that the agreement is  
one that can be set a s ide on the 
g�ounds used to set as ide any 
agreement such as mistake , fraud 
and the l ike . The ques tion o f  



whether or not he i s  the father 
does not enter into the i s sue • 

• • • the ques tion o f  pater
n ity i s  not material to that 
i s sue all , .  but it is a factor which 
gave rise to the making o f  the 
contract . To put it another way-
the paternit� agreement , having 
by the Ac t been deemed an order , 
is  o f  the s ame fo rce and effect 
a s  a j udgment . In fact , it i s  
analogous to a consent j udgment 
and , bearing in mind that a consent 
j udgment is a contract , equity 
wil l  not ordinarily re lease a 
party thereto from h i s  obl i gation s 
thereunder : . . •  
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It is  to be noted that while s .  1 0  o f  the Maintenance and Recovery 

Act expre s s ly provides that an a greement made between the putative 

father and the dire ctor or between putative father , d irector and 

mother mus t  contain an admi s s ion that the putative c aused or 

pos s ibly caused the pregnancy . This  i s  not the case under the 

Ontario Chi ld Wel fare Act .  I n  Re Ferrier and Smith [ 1 974 ] 4 O . R. 
( 2d) 76 6 (Divis ional Court ) the maj ority re fused to vary a lump 

sum agreement . Cromarty J .  said at p .  772 : 

With regard to the ques tion o f  
publ ic pol icy the court mus t  
bal ance the needs o f  the ch ild , 
whos e  intere sts were repre s ented 
by 'the Chi ldrens' Aid Society 
when the agreement was struck , 
against the re luc tance o f  the 
court to interfere with · the terms 
of the completed contract .  In 
thi s  ins tance , it does not seem 
j us t  that the agreement should 
be set as ide . The appellant 
entered into thi s  agreement on 
the unders tanding that any legal 
obl igation which he might have 
with regard to the respondent 
and her child would be fully 
s ati s f ied by payment o f  the 
lump sum . This underst anding 
should not be di sregarded 



especial ly in view o f  the fact 
that many such agreements cal l ing 
for the payment o f  lump sums do 
not acknowledge paternity and may 
even deny it . 

In my experience , extending 
back over 3 5  years , agreements such 
a s  this were always cons idered by 
the bar to be f inal settlement s o f  
putative fathers obl igation s , whether 
the paternity was admitted or 
d i sputed . 
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On a narrow po int the court decided that the power to vary agreements 

could on ly extend to those a greement s providing fo r periodic 

payments under whi ch mon ies s t i l l  remained payable . Such re stric tions 

do not appear to be hinderance in the Alberta legis l ation a s  s .  4 3 

o f  the Maintenance and Recovery Act reads very broadly .  

VI . Onus of  P roof 

Generally the onus o f  proof is on the compl a inant , 

and unde r the Alberta Maintenance and Recovery Act , a s  under 

most provincial affiliation s tatutes , she has not met the onus 

unle s s  there is corroborative evidence . " The onus of proo f i s  

c learly on the mother al leging paternity " : as per �i sher P rov. 

J. in Robinson v .  Mangoni [ 1 974 ] 17 R . F . L .  1 17 at 1 1 9 .  

Whe re the presumption o f  legitimacy appl ies , the onus 

of rebutting it is on the per son again s t  whom it appl ies , usually 
the mother bringing the suit , but o ften also the husband of  the 

mother .  The s tandard o f  proof required in rebutting these 

presumptions was di s cus sed above . 

In the case o f  a paternity agreement in Alberta , it 

is c lear from Hrycewich v .  Hegi , supra , that the admi s s ion i s  

a term o f  the contract , and the onus i s  on the party attempt ing 

to avoid the agreement to show that this term is avo idable on 

equitable grounds . 
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Where service ex j uri s is required, and there ha s 

been no submi s s ion to j uri sdiction, it i s  clear that the 

complainant has the added onus o f  showing that i f  a maintenance 

order is made by an Alberta court, Lt wil l  be enforced by the 

j urisdictiori in which s ervice was made : Bodnar v .  Popovich, 

supra . 

Where the case i s  sought to be re-opened under an 

appl ication under �. 3 0  o f  the Maintenance and Recovery Act, 

which may be done on the dis covery of new evidenc e or fraud, 
the applicant face s a different onus . In Re Mes tnik and Maric 

[1973 ] 11 R . F . L . 277 (Ont . Prov . Ct . ) both counsel agreed that 

in order for the app l icant to s uc ceed he mus t  make out a "pr ima 

facie " case . In determining the �ean ing o f  prima fac ie, Wang 

Prov . J .  re ferred to the de f in itions in Blacks Law Dict ionary 

4 th ed . , 1 9 51 , and Cro s s  on Evidence, 2nd ed . ,  1 9 6 3. 

i s : 

In  B l ack prima facie i s  de f ined as : 

" Such as wi l l  suffice unt il c ontradicted 
and over come by other evidence ; a case 
which has proceeded upon suffic ient proo f 
to that stage where it will suppo rt a 
f inding o f  evi dence to the contrary i s  
disre garded . "  

In Cro s s  the first sense given for prima facie evidence 

" The next degree of cogency is where the 
parties evidence in support o f  an i s s ue 
i s  suffic iently we ighty to entitle a 
reasonable man to decide the i s sue in 
his  favour, although as a matter o f  common 
sense, he i s  not obl i ged to do so . "  

The Alberta Appel late Divi sion determined the burden 

o f  proof that an application to re-open the proceedings had to meet 

in Smo l ak v .  Necula [ 1974 ] 1 W . W . R .  1 .  The court hel d  that on 
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an app l ic ation to reopen the proceedings with fre sh evidence 

the complainant doe s  not need to show " due dil i gence " ,  if it 

was evidence not in f act known and tactically disregarded at 
the f irst hearing , but need only show that the new evidence 

is o f  " a  substantial nature , not neces sarily dec i s ive . " 

VII . Problems o� Admi s s ib i l i ty o f  Evidence 

For many years the rule in Rus se l l  v .  Rus se l l  [ 1 9 24 ]  

(A .C . 6 8 7 )  was the maj or obs ta c le in a f fil iat ion proceedings . 

The e f fect o f  the rule was overcome by s .  1 9  o f  the Maintenance 

and Recovery Act and its prede ce s sors  and s .  6 of the Alberta 

Evidence Act and its predece s sors . The rules  intended to protect 

the legitimacy of chi ldren bo rn in wedlock by preventing the 

spous es from adduc ing evidence o f  non-ac ces s  or non-intercourse . 

As a re sult the Ontario Appel late Divis ion held in Re Brown and 

Argue [ 1 9 2 5 ]  3 D . L . R . 873 that an admi s s ion of paternity can 

not by itself be more than an admis s ion o f  adulterous intercourse . 

The provis ion in our pre sent Act , providing for any agreement 

to whi ch the Directo r  is a party to contain an admi s s ion o f  

paternity o r  pos s ible paternity , seems t o  override the holding 

in Re Brown and Argue . However ,  we are l e ft with the question 

of the effect of  such an admis s ion where the mother is a married 

woman who was co-habiting with her husband at the time of con

ception , and where the husband--for rea s ons of his own--wants 

the chi ld to be considered as hi s own . In such a case , would 

the husband be able to re ly on the pre sumption of legitimacy 

to have the a ffil iation a greement set a s ide? The point doe s  not 

appear to have been l itigated . 

Admi s s ions o f  paternity made other than in written 

agreements may or may not be admi s s ible as admi s s ion s depending 

on the circumstances. Where there is a suspic ion of  coercion 

as in Mathe son v. Fredericks , supra , the admi s s ion i s  not 

admi s s ible . However ,  Re Chi ld Wel fare Act : Brysh , supra , 

where no such suspic ion exi sted the court rece ived the evidence 
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o f  the wel fare worker . In both o f  thes e  cases , admis s ions 

by the father were involved . Howevar , where the mother has 

made statement s  to another person implicating the alleged 

putative father these statements are not admis sible in court- 
being mere ly here s ay evidence. I n  Luther v .  Ryan (1 9 5 6 }  

3 D . L . R . { 2 d} 6 9 3  (N f ld . S . C . ) the complainant re lied for 

corroboration on the evidence of a friend which was summarized 

a s  follows : 

The witnes s  for the complainant said 
that s he knew that the complainant 
had been keeping company with the 
de fendant , and that the compla inant 
had told her that she had spent nights 
in his room . She s aid that the com
plain ant later told her that she bel ieved 
that she was pregnant and that the 
defendant was the father of her chi ld . 

The court held per Wal s h , C . J . , at p .  6 9 6 :  

I t  i s  unneces sary for the purposes of  
thi s  case to expres s  any opinion as 
to whether complaints , freshly made , 
of  improper attempts or act s  o f  a 
person , who later becomes the de fendant 
in an a f f i l iat ion case , are admi ss ible 
in evidence in such a case . The 
statement by the complainant to the 
other girl was not a comp l aint as 
to anything of that kind and is  of 
no value even a s  a tes t  of cons i stency 
of  conduct . It is clear that the 
s tatement i s  hear s ay and i t  i s  inad
mi s s ible as evidence , as are the the 
comp lainants l ater statements to the 
witnes s  about her pregnancy and the 
paternity of her expected chi ld . 

It may be well to point out that , 
in cases in which a complaint i s  ad
mis s ible , it doe s not furnish the 
corroboration that are requ ired by any 
statute app lying or by the rule o f  
practice a t  common law .  Such cor
roboration can be found only in evidence 
pos se s s ing the e s sential quality o f  
independence and the coming from an 



independent quarter . The witnes s 
whos e  te stamony requires corroboration 
can not corroborate hers e l f  by her 
own s tatement s  or conduct . 
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Howeve r , while the mothers evidence i s  not admis s ible 

as corroboration o f  her own complaint , the putative father 

i s  a compel lable witne s s  and his  evidence can provide the 
corroboration . There are no l imitation s  on thi s testimony 

in court , although the po int was raised whether he could be 

compel led to tes t i fy as to his own adultery i f  either he o r  

the mother were married , s ince s .  8 of  the Alberta Evidence 

Act provides that no witne s s  in a action is l iabl e  to be asked 

or shal l be bound to answer a question tending to show that 

he or she has been gui l ty of adultery . The point arose in 

Dmytrash v. Chal i foux, [ 1 974]  1 6  R . F . L .  8 8 . · The Alberta 

Appe l late Divi s ion held , per Clement J . A . , that s .  8 o f  

the Alberta Evidence Act i s  inappl icable to aff i l iat ion proceedings 

s ince s .  1 9 (3 ) o f  the Maintenance and Recovery Act provide s 

that a putative father i s  a competent and compel lable witnes s  

" notwithstanding any other Act " .  Furthermore the pr ivilege 

contained in s .  8 of  the Evidence Act was held to be appl icable 

only to case s where proof of  adultery is the central i s sue . 

There fore ques tions and answers tending to prove the adultery 

o f  the witne s s  are admis s ible in affiliation proceedings . 

In Goodwin v .  MacMi l lan , (1 9 67 )  6 0  W . W . R .  4 7  (B . C . S . C . ) 

a second question in a s tated case was whether failure to 
introduce the written complaint o f  the complainant at the 

hearing as an exhibit and having it identi fied by the com

p lainant , although she testi f ied to having sworn out the 

comp la int , made it inadmi s s ible as evidence? Dryer J .  rel ied 

on Rex v .  Whee ler , [ 1 9 4 5 ] 1 W . W . R .  61 to hold that the 

written complaint o f  the compla inant need not be f iled as 

an exhibit of  the proceedings provided that s omething is 

done to make it a part of the reco rd• Robe rts on J . A .  said 

in the latter case at p .  6 9 : 



I f  counsel had been told of  the 
comp l aint and of the magis trate' s 
intention to use it in evidence a t  
the hear ing and d i d  nothing , the 
comp laint might have been admi s 
s ible as a record o f  the court 
(al though I do not so dec ide ) even 

though there i s  no provi s ion in 
the Act (or in the Summary Convic tions 
Act R . S . B . C . 1 9 3 6  c .  3 71 , which i s  
appl icable to proceedings under the 
Act [ s .  1 3 ] ) for keep ing a record 
or minute of  complaints : Rex v .  Lewi s 
( 1 94 1 )  3 0  W . W . R . 575 • • •  " 

Dryer J .  then held : 

The case be fore me also di ffers in 
that in it the comp laint was read 
by counsel for the putative father 
and he que stioned the compla inant 
about it . Thes e  are stronger 
grounds fo r ho lding the complaint 
to be a record of the court than 
tho se whi ch Robertson , J . A . s aid 
(wi thout so dec iding ) might make 
a complaint part o f  the record 
and I hold that in the case before 
me the compl aint was made part 
of the record . In my opinion this 
i s  sufficient and it is not nece s s ary 
that the compl aint be f iled a s  an 
exhibit . 

The comp l aint was thus val idly admitted in evidence . 

VII I . Corrobo ration 
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It appears that al l provincial statutes except tho se 

of New Brunswick and Nova S cotia require that the mother ' s  

evidence be corroborated . Section 1 9 ( 1 )  of  the Maintenance 

and Recovery Act provides :  

An order shal l not be made upon the 
evidence of the moth�r unles s  her 
evidence as to the p aternity of the 
child is  corroborated by some other 
materia l evidence implicating the 
putat ive f ather . 
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The requirements for corroborat ion have tended to b e  minimal 
in prac tice . There are however some requirements that must 

be met . Most recently, Hughes J .  o f  the Saskatchewan Queen�s 

Bench held in Re Hedge and Semeniuk ( 1 974 ) 52 D . L .R .  (3d ) 

2 5 2 , · that the statute required corroboration o f  some 

material particular of a complainant's evidence . The evidence 

of the complainant and of the re spondent agreed in all re spects 

except as to whether actual intercourse took p l ace at the 
t ime . There were , however, some minor d i s c repancie s .  Hughe s 

J. wri te s  at p .  2 6 2 : 

It  i s  within the fore going discrepancies 
in the evidence that the complainant 
sugges ted the denia l s  of innocent facts 
are to be found which amount to corrobo
ration within the meaning o f  the Act . I 
no not agree . The re ference in the cases 
to whi ch I have re ferred , i s  to a den ial 
o f  a material fact which i s  found to 
exi s t  other than with re spect to the 
que s t ion of intercourse or no intercourse . 

• • • even i f  the evidence o f  the s i sters 
was bel ieved in total over that of  the 
appe l lant in a l l  of the foregoing ins tance s 
where difference s were found to exis t , 
at one po int in hi s j udgment the acting 
j udge stated that the s i sters were very 
good witne s se s  and that he s aw no reason 
to disbelieve them , the nece s s ary element 
of material ity would remain lacking . 
Shortly stated, evidence doe s not exi s t  
to give a dif ferent complex t o  the proved 
opportun ity of sexual intercourse on 
the occas ion in que stion . 

In Bartley v .  Gal l , [ 1 9 2 5 ]  2 W . W . R .  6 6 9 , Trueman J.A . 

o f  the Manitoba Court o f  Appeal held that mere evidence o f  
opportunity o f  intercourse i s  o f  itself not corroboration . 

Thi s was then and has remained s ettled law . In that case the 

cause of the fact o f  intercourse was alleged to have taken 
pl ace during a vis i t  to Ki l larney Park in September 1 972 . 

The defendant claimed that the vis i t· took p l ace in the 

p revious July thereby putting�himse l f  outs ide o f  the time 

o f  pos s ible paternity . However, a s  per Trueman J . A .  at 



p .  6 7 5 :  

The complainant and her witne s se s  
fixed the date o f  the vis it t o  the 
park as September 2 3 . The accused 
and B lackwood s tated it to be July 
15 . The magi s trate was free to 
believe that the accused was lying 
and that B lackwood was lying in 
col lus ion with him . A falsehood 
o f  thi s  materiality is corroborat ive 
evidence for the comp lainant . 

Fulton J . A . had stated at 6 7 0 :  

I f  the de fendant in thi s  case had 
f rank ly admitted the vi s it to 
Ki l l arney Park on September ,  1 9 23 , 
but denied that anything o f  an 
improper nature between himsel f 
and the compl ainant had occurred , 
I would have had no hes itation 
whateve r in holding that tnere 
was no corroboration . He , however , 
maintained in his evidence that 
the v i s it took p lace in the pre
vious July . But i t  i s  remembered 
that the chi ld wa s born in June , 
1 9 2 4 , the s igni f i c ance o f  thi s  
evidence become s a t  once apparent . 

2 6  

It i s  not nece s s ary for the corroborat ive evidence 

to show that intercourse in fact took p l ace , but more than 

mere opportunity mus t  be estab l i shed . As per Barkley v .  Gal l , 

denial o f  innocent material f acts that are proven to be true may 
cast a gui lty complexion on the defendant' s evidence , and as 

s uch tends to show that the mother' s evidence i s  probably 

true . The c ircumstances by themselves may show more than 

mere opportunity o f  intercourse . In Morri son v .  He ide (19 67 ) 5 9  
W,W . R; 222 , a steady dating relat ionship extending over 10 months 
was e stablished and the complainant cla imed that a s exual 

relationship existed from Augus t  unti l  January of the next 

year . In December she informed him that she was pregnant , 

marri age p lans were made , a marriage rehearsal was held and 
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a date for the wedding was set . The complainant ' s  mother testif i ed 

that her daughter occupied a downstairs suite in her house in 

whi ch the defendant made her feel unwelcome . The defendant 

c laimed that thi s  did not amount to anything more than proo f 

o f  opportunity for intercourse : 

It was strongly argued by the 
appe l lant ' s  counsel that the 
evidence of the respondent' s 
mother amount to no more than 
proof of opportuni ty for inter
cour se and that s uch evidence 
could not be regarded as cor
roborative . Further counsel 
submitted that Reverend �dam ' s 
evidence as to the couple' s 
intention to marry could not 
be cons idered as corroborative 
of  p atern i ty .  

The tri a l  j udge was , however , 
enti tled to con s ider all  the 
evidence together as c ircums t an
tial evidence go ing to the ques ti on 
o f  corroboration of patern i ty .  

MacLean J . A .  then concluded at p .  2 2 2  quoting from Lord 

Goddard in Moore v .  Hewitt [ 1 9 4 7 ]  K . B .  8 3 1 : 

• . .  we have a_young man and a 
young woman who were sweethearts 

• • • that these young people 
were associating at di f ferent 
hours of the day and night , being 
in e ach others company for various 
periods o f  time , . . . It  would , 
I think , be go ing far beyond any 
case which i s  every yet been 
dec ided to s ay that j ustices 
were not entitled to take the 
c ircumst ances of the pres ent case 
into cons ideration , more e spec ially 
when there i s  no suggestion that 
the girl was associating with any 
one else . 

I t  had been held in Lucyk v .  Cl ark [ 1 9 4 5 ] 1 W . W . R .  



28 

481, per Macken z ie J . A .  of  the Saskatchewan Court of Appeal , 

at p .  4 8 6  that: " That authbrity i s  not l ack ing to show that 

corroboration can properly be founded upon a probab i l ity , 

though not upon a suspi c ion " . In thi s  case a witne s s  to the 
circumstance s af fording opportunity for intercourse made 

certain s tatements to the pol ice o ff icer serving the summons 

on him . The defendant then met with thi s  witnes s  and 

accompanied him to the off ice of  hi s sol icitor where the 
witness made a statement dif ferent from the s tatements previous ly 

made by him to the po l ic e. The witnes s  was clo se ly as soc iated 

wi th the de fendant and was only 1 5  years of age at the time. 
The court infessed fro:1 these f�cts ths probabi�ity that the 

witnes s  had been tampered with by the de fendant , d i s c losing a 

guil ty mind corroborative of his paternity of the chi ld. 

Lloyd v. Ribalkin (1 9 6 8 ) 6 3  W. W . R. 1 9 3  (Alta . D.C . ) 

was another case in which denial o f  an innocent fact was 

invoked by the court as firming the rule enunciated in Lucyk 

v .  Clark and Morrison v. Heide that " evidence may in l aw be 

treated as corroborative if it attends to s how that the mother's 

evidence is probably true . Proo f beyond a rea sonable doubt 

i s  not needed in such cases . "  In thi s  case the complainant 

had g iven evidence of as sociation in detail notwiths tanding 

that much of  it  mus t  have been pain fu l  and embarras s ins to 

her . Her evidence of a meeting at the Calgary Inn with another 
couple , which was denied by the re spondent , was af firmed by 

one o f  the complainant' s witne s s e s . -The respondent had denied 

any sort of friendly re lationship wi th the complainant and 

thi s  was found to be false by the evi dence o f  the meeting at 

the Inn . Thi s amounted to a fal s e  denial of innocent intimacy 

between the partie s . Cul len J. quoted Lord MacLaren on this 

s ub j ect in Dawson v .  McKe�z ie [ 1 9 0 8 ]  S . C. 6 4 8 , 4 5  Se . L.R . 

473, at 650 : 

The re must be corroboration of the 
pur suer' s evidence , yet when the 
e f fect of the defendant' s fal s e  
evidence , ie . , h i s  denial o f  
circumstance s  which are other 
wi se proved , is to show that 
.f-hara ; c cnrno.f-h; n rr  n-F TaThi f""h ho 



ashamed , or something in the ad
mis s ion of which he conceived would 
throw_ suspic ion upon hims el f , 
thi s  would put a dif ferent complexion 
on what the court might otherwi se 
be d i sposed to regard as innocent 
intimacy- between the parties .  
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Where partie s have l ived together , the courts now, . 

appear to be incl ined quite readi ly aga inst any a s sumption 

that subsequent re lat ions between the parties  have the 

colour of innocent intimacy . In Kuchera v .  Menduk _ ( 1 9 7 0 )  

7 3  W . W . R .  5 0 8  (Alta . A . D . ) ,  the parties had l ived together 

in 1 9 6 2  and a child had been born of the union . The respondent 

also admitted that on numerous occas i ons s ince the parties had 

ceased l iving together there had been s exual re lations , but 

denied any intercourse in the fore-part of 1 9 6 7  when the con

ception o f  the twins now being sued for mus t  have taken pl ace , 

and furthermore denied that any intercourse had taken place 
s ince January 1 9 6 5 . In cro s sexamination , however , he wa s more 

vague as to the l a st time of intercour se stating only that 

it mus t  have been 3 or 4 years be fore the trial date o f  

February 17 , 1 9 6 9 . H e  a l s o  admitted see ing the appel l ant several 

t imes the reafter , especially on one midnight vis it at her 

apartment in early 1 9 67 .  The appel l ant for her part claimed 

that sexual re lations with the re spondent took pl ace in Febr�ary , 
March and Apr i l  o f  1 9 67 .  The complainant' s counsel argued 

that the affil iation order s hould i s s ue in view of the fact 

that the re sponden·t had admitted having intercour s e  with the 

complainant approximately until the early part of 1 9 6 6 , and 

that he had called upon her on a number o f  occas ions thereafter 

inc luding in the early part o f  1 9 6 7 .  Smith C . J . A .  expre s s ly 

did not decide whether the previous i l l ic it re lationship was 

corroborative in the circumstances mentioned because he 
con s idered that the incon s i s tencies in the re spondent s  evidence 

was suf ficient independent corroboration : 



Of course the trial  j udge did not 
weigh the evidence which , in my 
opinion , i s  of  a character which 
is c apable of being corroborative 
because of his view that the evidence 
did not amount to corroborative 
evidence in l aw .  It appears to me 
to be quite obvious and c lear that 
had he cons idered that such evidence 
amounts in law to corroborative 
evidence he would have found that 
such evidence , in fact did not 
corrobo rate the appel lant . Under 
.these circumstance s I do not con
s ider that in rever s ing the dec i s ion 
of the trial j udge we would be ' 
' user be ing at the exc lus ive function 
of the tribunal of fact " (Rubin v .  
Reg . , supra ) I f  we allowed the appeal 
and made the order decl aring the 
respondent to be the father of the 
chil d  for the purposes of Pt � IV o f  
the Child Wel fare Act 1 9 6 6 . 
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There was , however ,  a strong dis sent in thi s case by Johnson J .  

A .  who con s idered that there was no corroborati on o f  the fact 

of intercours e  at the material time . He reviewed s ome of  the 

evidence and conc luded : 

Thi s  evidence was ample j ustif ic ation 
for the learned tria� j udge ' s  f inding 
that hi s evidence was ' confus ing ' and 
' in cons istent ' and even ' evas ive ' .  
He may have cons idered , although he d id 
not s ay so, that the apparent l ack o f  
memory was fe igned . A reading o f  all  
the evidence , however ,  does not j u st ify 
such a f inding that he l ied a s  to the 
last time he s aw the complainant after 
1 9 6 5  as would j ustify its use as cor
roboration of the comp lainants story . 

• • i f  it cannot be s aid that there 
is any admi s s ion of a l ie as to oppor
tunity that could be cons trued as 
corroboration , there remains only the 



ques tion whether a f inding by the 
learned trial j udge that thi s 
witne s s  wa s a ' thoroughly untruthful 
di shone s t  witnes s' can be cons idere d  
corroboration i n  thi s  case . I am 
unaware o f  any case that has gone : 
so far and , in my opinion , such an 
exten s ion of the law of  corroborat ion 
would be highly dangerous . Frequently 
the mos t  honest persons are poor 
witne s s e s . If a j udge makes a mi s take 
as to the truthfulne s s  o f  a witne s s  
before him then (and I am not sugge s ting 
that thi s  was so in the pre sent case ) , 
hi s error in compounded when such a 
f inding is  used to corroborate anothers 
evidence . 
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Johns on J .  wa s of the opinion that incon s i s tenc ie s and contra

dictions in the putative father' s evidence should not amount 
to corroboration but that only a c lear admi s s ion that his 

evidence was fal se or if the court i s  sati s f ied by clear 

evidence other than the putative father' s or the complainant' s 

that the evidence o f  the putative father at the re levant t ime 

was fal s e : 

Such evidence should not merely be 
the j udge' s a s se s sment of the witnes s' 
truthfulne s s  based upon the obser
vation of  his conduct in the witnes s 
box . Such corroboration i s  not pre sent 
in thi s  case and I agree with a l earned 
trial j udge that there was not the 
corroboration the Act require s .  

It  i s  clear that evidence o f  a long a s sociation between 

the partie s together with evidence of opportunity for intercourse 

meets the s tandard o f  probabil ity o f  intercourse . In Re Cha skavichk 
and Run zer ( 1 9 6 8 ) 2 D . L . R . (3d )  617  an a f f i l iat ion order was made 

for this reason . The mother gave evidence that she dated the 

respondent over a period of 1 8  months and had sexual relations 

with him throughout that time and that she wa s alre ady pre gnant 

at the time they parted . There were no rel ations with other 

men .  Her evidence a s  to thi s  long a s soc iation was corroborated 
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by the te stimony of three independent witne s ses . The appel l ant 

did not tes ti fy about his re lations hip with the complainant . 

There was evidence about opportunity for intercourse which was 

also co rroborated . The appe l l ant and respondent went to 

frequent dances but only once did the appe l l ant actua l ly e s cort 

the complainant to the dance . Johnson J .  commented at p .  6 1 8 : 

Perhaps thi s  i s  the modern way o f  courting 
or perhap s  chivarly is  dead but I am 
convinced that if the appel l ant had honour
abl e  intentions toward s the re spondent he 
would have been mo st anxious to call for 
her and es cort her to the s e  soc ia l  functions . 

He then conc luded at 6 1 9 : 

I am ful ly aware of  the fact that 
it has long been settled that mere 
evidence of opportunity for sexual 
intercourse alone doe s  not provide 
the corroboration required in the se 
case s . Here , however , there is 
evi dence o f  a re lat ionship , which , 
in my op inion , showed that for over 
a period of 1 8  months the appe l l ant 
was in all probabil ity mere ly us ing 
the res pondent for his  own purpo s es . 
Thes e  cases are to be decided on the 
balance of probabi l itie s  and not on 
evi dence suff ic ient to convince the 
court beyond a reasonable doubt , the 
standard required by the criminal 
l aw .  

Considering the entire evidence 
I am s ati s fied that there was evidence 
corroborating the respondents story 
and accordingly the appeal i s  di smi s sed 
with co sts . 

An appl ic ation fo r leave to appeal to· the Court o f  Appeal was 

dismi s sed by that court . Cul l iton C . J . S .  s aid at 6 2 0 :  

Whether or not there i s  corroboration 
of the complainants evidence in a 
patern ity app l ic at ion , i s  always a 
di ff icult problem . Such corroboration 



must, in mo st instances ,  be found 
from a care ful review of a l l  the 
c ircumstance s  surrounding the conduct 
and re lationship of the partie s . 
While evidence o f  mere opportunity 
for sexual intercourse i f  not 
enough , yet where there is evidence 
of opportunity together with a 
continued affectionate as sociation 
between the partie s and no evidence 
of the complainants a s soc iat ion 
with other men , s uch evidence i s  
i n  law capab le o f  amounting into 
corroboration o f  the compla inants 
testimony as required by the statute : 
Morri son v .  He ide ( 1 9 67 )  5 9  W . W . R .  
2 2 2 ; Moore v !  Hewitt [ 1 9 4 7 ]  K . B . 
831 . 

33 

Re ehaskavickh and Run zer was app l ied in two Ontario 

cases . In Maric v . · Mestnik [ 1 974 ] 14  D . L . R . 2 67 the putative 

father complete ly denied that any s exual intercourse took 
place with the respondent a fter the f irst meeting in 1 9 6 5 . 

The res pondent claimed to have had continual sexual intercourse 

with the appe l l ant to Sep tember 1 9 68 ,  and dis closed her 

susp i c ions of  pregnan cy to the appe l l ant at that time . Gro sberg 

eo . et . J .  found the re spondent to be evas ive in his testimony 

and pre ferred the evidence of the appel l ant . Among the cor

roborative evidence was the evidence of continual as soc iation 

and of opportunity and the j udge appl ied Re Chaskavickh and 
Runz er to thi s  e ffect . Three witnes ses  te sti f ied to the 

length o f  assoc iation . He comments at p .  270 : 

I was p articularly impres sed with the 
evidence of a Mrs .  Zedicka Janus . 
Her evidence alone is strong corroborat ion . 
She des cribed the appellant ' s  vis its 
to the home and also s aw the respondent 
leave frequently in the motor vehicle 
o f  the app e l l ant . On one occas ion the 
respondent was absent all night and 
did not return until the a fternoon the 
next day . Mrs . Janus te lephoned the 
appellant at the house he occupied to 
inqui re about the respondent . The 



appel lant said to her words to the 
e f fe ct , ' don ' t worry , we are go ing 
to get married ' .  She al so cor
roborate s that the respondent did 
not keep company with any othe r male . 
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In Re J .  and D .  [ 1974 ] 14 R . F . L .  317 the parties had 

l ived together as man and wi fe for 5 ye ars and a chi ld was 

born o f  that union . Wang Prov . J .  summari z ed the mother ' s  

evidence at p .  319 : 

She te s ti fied that within a period 
of one year prior to that date 
[ of birth ] , she had not had s exua l  
relations wi th any one other than 
with the re spondent . She continued 
to l ive with the re spondent until 
November 1 9 7 2 . During thi s period 
of  time , the re�pondent acted , ' as 
any normal father would ' toward hi s 
son . ' He took him place s . Took him 
to basebal l games and took him out 
s kating , did everything that a father 
would do . He was a ffectionate towards 
him . He loved him . He bought him 
toys . He bought him birthday gifts . 
He was l ike an ordinary father . We 
did talk about what he would be when 
he got o lde r� and that , and h i s  father 
used to s ay that he would l ike him 
to be a lawyer l ike himsel f and would 
g ive him f inanc ia l support if he 
every needed to go through s chool . '  

Thi s  evidence was corroborated by the next door ne�ghbour . The 

j udge compared these facts to the facts of Re Chaskavickh 

and Run zer and held the corroboration to be su f f ic ient . However ,  

the father also disputed the time l ines s  o f  the appl icat ion 
c la iming that there was no evidence o f  an acknowledgement o f  

paternity within the time l imits spec i f ied by the s tatute . 
The j udge found otherwise at p .  321 : 

I bel ieve there i s  such evidence , 
such as the evidence of  M . G .  who 
tes t i fied that in A�gus t  197 2 



and in February 19 73 ( a l l  with in one 
year prior to 1 8 th June 1 9 7 3 , the 
date of service on the respondent 
of the appl i c at ion ) the respondent 
re ferred to the boy as ' my s on ' . 
Although there are time s  when an 
adult male re fers to any boy in thi s 
manner without any intention o f  
indic at ing that he was the a ctual 
father of the boy , the c ircums tance s  
in which the words were used in the 
instanc es re ferred to in thi s  case , 
do not suggest a casual rel ationship . 
in the evidence o f  Mi s s . J .  s he s tated 
that the respondent took the boy home 
for Chri s tmas 19 7 2  and to the exhibi
tion in the summer o f  1 9 7 3 , all  of 
which would be wi thin the year ended 
1 8 th June 1 9 7 3 . 

3 5  

Corroborative evidence may al so be had from the father ' s  

own hand . I n  Workun v .  Nel son ( 1 9 5 8 ) 2 6  w . w . R .  6 0 0 corroborat ive 

evidence was provided by uns igned letters from the putative 

father to the mother . The letter did not expres sly acknowledge 

p aternity , but did imp l i edly acknowledged some respons ib i l ity 

whi ch the writer c laimed to be unable to meet . The que s t ion 

of proving such a letter arose , and counsel  for the father 
argued that it was not independent tes timony impl icating 

his cl ient , being produced and identifi ed by the mother herself . 

Thi s was the view that had been af firmed by the Ontario Court 

of Appeal in Walker v .  Foster ( 1 9 23 )  5 4  O . L . R . 214 , although 

in that case the complainant was al lowed .to cal l further 

evidence to prove the letters through independent tes timony . 

The Alberta Appel l ate Divis ion , per McBr ide J . A . , disagreed 

with the Ontario Court of Appeal and pre ferred the reason ing 

o f  the Engl ish Court o f  Appeal in Je f frey v .  Johnson [1 9 5 2 ] 

2 Q . B .  8 :  

With re spe ct , I approve and adopt the 
re asoning in Je ffrey v. Johnson , supra 
having no di f ficulty persuading mys e l f  
that that dec i s ion enunciates the true 
principle . There , Denning , L . J .  d i s 
tinctly po ints out the evi dence o f  the 



mother c an be divided into two parts, 
first, the p art in which she proved 
orally that the man was the father ; 
secondly, that part in which she 
proves the han d  wri ting of the lette r .  
It  i s  the f i r s t  part o f  her evidence 
whi ch needs corroboration . That cor
roboration i s  a fforded by the contents . 
She doe s  not prove the contents o f  
the letter, s he 0nly p rove s the hand 
wri ting to be that of the man . 

3 6  

As to the val idity o f  the contents, that was a ques t ion for the 

trial j udge who accepted i t  as ' enough to s at i s fy me ' .  I t  

i s  to b e  noted however, that the principle in Je ffrey v .  Johnson 
s ounds a note o f  warning which McBride J . A . drew attention to : 

Whi le as a matter of prudence, it i s  
des irable that the hand wri ting should 
be proved by other te stimony than . that 
of the woman, we are of op inion that 
her evidence alone, i f  credible, i s  
sufficient for the purpose, and that 
letter s, when thus proved may furn i sh 
the corroboration required by the 
s tatute . 

MCBride J . A .  al so noted that in any event the father i s  a 

competent and compe lable witne s s  to identi fy hi s own hand 

writing although thi s  po int was not dec ided in thi s  case . 

Ci rcumstance s  re l ating to the wi l l ingnes s  o f  the 

father to testi fy, to cro s s  examine the mothe r--parti cul arly 

with respect to re l ations with other men, and to submit·_-_ 

himsel f to blood tes ting will bear on the courts j udgment 
of the re lative creJ ibil i ty of the complainant and the putative 

father and may amount to corroboration . In Re J .  and D .  [ 19 7 4 ]  

14 R . F . L .  3 1 7  ( Ont . Prov . et . ) the re spondent did not take 
the stand and no evidence was g iven on hi s behalf by any witne s s e s . 

Wang Prov . J .  re ferred to the j udgment in Re Carleton and 

. MacLean [ 1 9 5 3 ]  0 .  W . N . 2 71 at p .  7 2 2 : 



Further , whi le the law protects 
MacLean in not allowing him to 
be cros sed examined on his al leged 
adultery with Mi s s  Carleton , it 
appears from the reco rd that he 
was pre sent in court when t he 
evidence o f  the mother and her 
witnes se s  was taken and he re frained 
from tak ing the witne s s  box and 
giving any evidence on his own 
beha l f . That o f  its e l f  can not 
be regarded as evidence of corrob
oration , but I mi ght refer to a 
pas s age taken from Latey on 
Divorce , 1 4  ed . l 9 5 2 at p .  4 0 6 ,  
as to what inference may be 
drawn from such conduct . Th� 
pas sage i s  as fol lows 

1 I f a party goe s  into 
the box and doe s not 
deny a charge or sug
gestion of adultery in 
chie f , or without 
suf fic ient re ason fa il s 
to go into the box and 
give evidence when he 
or she ought to do so , 
the c ircumstances wil l 
be taken s trongly again st 
such a party , and may be 
considered so far cor
roborative of gu ilt a s  
to make what was previous ly 
a weak case against him 
or her into a strong 
one . • 

Wang P rov . J .  then continued : 

From these cases , I conclude that 
when the re spondent s tays out o f  
the witne s s  box o f  h i s  own accord 
and re fuse s  to give an explanat ion 
o f  circumstance s whi ch call for an 
explanation , the case of the appl icant 
is made s tronger . 

I should re fer to the matter o f  
a blood te st . Thi s was sugges ted 
by the court and agreed to by both 
partie s . However during the adj ourn
ment of the case , I understand that 

37 



the respondent re fused to attend 
for such a test . It would seem to 
me that reluctance to do so further 
weakens his  case . 
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It should be noted, o f  course, that in Alberta the father i s  

a compe llable �vitnes s  and may b e  forced t o  tes tify . There i s  

however the pos s ib i l ity that i f  the complainant ' s  counsel 

does not cal l the putative f ather and the putative father doe s  
not voluntarily t ake the stand such conduct may lead t o  an 

inference against him . 

Final ly it should be noted that it i s  adv is able fo r 

the trial j udge to indicate what evidence he rel ie s  upon as 

being corroborative of  the tes timony o f  the mother o f  the 
chi ld and expre s s  and expres s ion as to its truth . Thi s  was 

the conclus ion of P arlee J . A . in Mathe son v .  Frederick [ 1 9 4 5 ]  

2 W . W . R. 5 9 1 at 5 9 5 .  

IX . Compel labil ity o f  Witnes s e s  

S .  19  o f  the Maintenance and Recovery Act provides 

that both the complainant and the putative father are competent 

and compel l able witnesses  notwithstanding any other l aw or any 

other fact in a l l  proceedings under thi s  part, and that the 

putative father may be cro s s  examined without not i ce and the 

complainant would nonthele s s  not be bound by h i s  te stimony . 

Subse ction 4 ,  as amended S . A . 1 9 7 3  c .  7 0  attempts to provide 
statutory protection against the use of such evidence in 

matrimon ial proceedings, but it mus t  be noted that thi s can 

only extend to provincial leg i s lation and that pro ceedings under 

the Divorce Act, . which is  federal , wil l  not be covered . 

It was pointed out in Workun v .  Nel son, supra, 

without deciding, that the father i s · a . � competent and compe l l able 

witnes s  to identi fy hi s own hand writing to prove the letter 
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in question . 

Sect ion 8 o f  the Alberta Evidence Act provides that 

no witne s s  in an action i s  l iable to be a sked quest ions tending 

to show that he or she has been gui lty o f  adultery . The 

appel l ant in Dmytrash v .  Chalifoux [ 19 7 4 ]  1 6  R . F . L_ .. 8 8  (Al ta . 

AD . )  had claimed the p rotect ion o f  thi s s ection of  the Evidence 

Act to avo id being compel led to testify under s .  1 9 ( 3 ) o f  

the Maintenance and Recovery Act . The complainant in the 

case was a married woman . At the trial Bel z il D . C . J .  ordere d  

him to answer and thi s is the point i n  appe al . Clement J . A .  

went into the legis lative history o f  the privilege accorded 

by s .  8 of the Evidence Act and found that when proof o f  

adultery was not the c entral i s sue upon which was dependent 
the rel i e f  sought in the proceedings , the privi�ege was 

not avai lable . The pr iv i lege was a ccorded to witne s s e s  in 

p roceedings whi ch could fairly be s a id to be " instituted in 

the con sequence of adultery " .  His  Lordship held that " the 

privi lege re s erved by s ection 8 (1 )  of the Alberta Evidence 

Act in its orig inal form would not have been availab le to Dmytrash , 

s ince a f f i li at ion proceedings under the Maintenance and Recovery 

Act have paternity o f  an i l legitimate child as the first central 

i s s ue : " not adultery alone which , whether or not it leads to 

conception , of itse l f  is  a matrimonial offen se for whi ch the 

innocent spouse if g iven a rememdy " (p . 91 ) . Furthermore 

his  Lordship was of the opinion that s .  9 ( 3 )  and ( 4 )  of the 

Maintenance Act- providing that the act is to have e f fect 

" notwiths tanding any other Act "  and providing that such 

evidence is not admis s ible aga in st the- party giving it in 

any matrimonial cause to which he is a party are conclus ive 

in excludi�g the operation o f  s . 8 o f  the Alberta Evidenc e 

Act from a f f i l iation proceedings . He then adopted the rational e  

o f  the Manitoba Court of  Appeal i n  Schmidt v .  Hamil ton [ 19 4 6 ]  

3 W . W . R .  61 0 , quoting Bergman J . A . at p .  6 2 9 : 



That being so , there i s  nothing 
s hocking in the thought that the 
defendant s hould be compel led to 
give evidence against himself . 
In  so do ing he i s  not incriminating 
himsel f he is s imply admitting a 
c iv i l  l i ab i l ity , something which 
can be compel led in every c ivil 
a ction . 

. 4 0 

X .  Use o f  Blood and Other Genetic (Anthropological ) Tests 
In Evidence 

The value of b lood tests is general ly acknowledged 
to be on ly of negative or exc lus ionary value . As such they 
can only be favourable to an a l le ged putative father . However, 
if a defendant in an affiliation suit wishe s to bring the 
results o f  blood tests into evidence he should be prepared to 

do so b efore the trial begins . In Re Carleton and MacLean 

[1 9 53 ]  o . w . N .  7 21 ( H . et . )  the evidence of the comp la inant 

was sufficiently corroborated to support an affiliation order .  

against the putative f ather . An appl ic at�on was the� . m�de 

asking for an adj ournment for · the purpose of b lood tes ting . 

The trial j udge re fus ed to allow the adj ournment on the bas i s  

that the putative father had indicated that he was ready for 

tri al and the reque s t  was not made unt i l  the mother had submitted 

all  her evidence : 

It seems evident. that i f  he was relying 
on such a de fense he s hould have made 
some p reparation to put that de fense 
forward and he shoul d  have a medical 
witne s s  pre s ent to give evidence and 
to submit · to cross  examination to 
show that such a tes t  might be of some 
a s s i stance to the court . 

The response o f  the court to the value o f  blood tests 

has been somewhat varied in Canada . In Maric v .  Me stnik [ 1 9 74 ] 

14 R. F . L .  2 6 7  ( Ont . eo . et . ) blood tests were submitted in 

evidence . Gros sbe�g Co . et . s aid at 2 71 :  



Counsel for the respondent [mother ]  
invited me to attach s igni f ic ance 
to the blood tests . I wi sh to make 
it plain I have not cons idered the 
b lood tests a s  having pr:obative 
value . I submit it i s  common know
ledge that the evidence rrovided by 
b lood group ing is on ly of negative 
or exclus ion value . Blood tests may 
be s ubmitted as evidence that an 
alleged father i s  not or cannot be 
the father of the a·  child , but blood 
.group f inding c annot have probative 
value to ident i fy a father , except 
perhaps in a �are case where it is 
conceded the father mus t  be one o f  
only two persons , and one o f  such 
persons i s  exc luded on the bas i s  of 
blood group evidence . 

4 1  

I n  f ac t , the exclus ionary value o f  b lood tes t s  often re sults 

in non-conclus ive finding s . In Minaker v .  Minake r and Raugust 

[ 1 97 2 ]  4 R . F . L .  4 8  ( Man . Q . B . ) such a b lood test was in fact 

non- conclus ive . The evidence o f  Dr .  Chown was reported in the 
case . Dr . Chown said:  

For certain exclus ion a chi ld mus t  
have a n  antigen which both the 
putative mother and the putative 
father l ack . You read each column 
down , and you wi l l  see that in no 
case doe s Bret have an antigen 
( indicated by plus sign ) whi ch both 

Linda and Gilbert lack ( indicated 
by minus s i gn ) . 

I would po int out that thi s  
evidence i n  n o  way prove s that 
Gi lbert i s  the f ather o f  Bret . 
About one-man in four ( 2 7 . 2 5 % )  
in our population carries the 
blood group genes that the father 
o f  Bre t  mus t  have . 

In thi s  case the petitioner contended that the court could draw 

an inference adverse to the re spondent from her initial 

refusal to agree to blood tes ts . The court did not speak 



4 2  

to thi s  point but found i n  favour o f  the re spondent s ince the 

presumption o f  legi timacy w·as very s trong and not rebutted 

by the evidence o f  the petitioner . However, although the 

blood tes t  would normal ly work only in f avour o f  the putative 

father, where such a blood tes t  i � re fused it seems that the 

court wil l  draw an unfavourable inference . In Re J .  and D .  [ 1 9 74 ] 

14 R . F . L .  317 the putative f athe r did not take such a blood 

test . Wang P rov . J .  commented : 

I should re fer to the ma�ter of  the 
b lood test . This was sugge sted by 
the court and agreed to by both 
partie s . However , during the ad
j ournment of the case , I understand 
that the repondent re fused to attend 
for such a test . I would seem to me 
that reluctance to do so  further 
weakens his case . 

With re spect to the putative father such a f inding seems to 

me ques tionable in view o f  the e f fect that a blood tes t  normal ly 

has . However , where the tes t  is re fused by the mothe r when 

reques ted to do so by her husband the e ffect o f  the tes t  may 

be quite di f ferent . Thi s  was the case in Loewen v .  Loewen 

[ 19 6 9 ]  2 R . F . L .  2 3 0  ( B . C . S . C . ) ,  an action for divorce on the 

bas i s  o f  adultery in which the chi ld was l iable to be bastardi zed . 

Kirke Smith J .  preferred the evidence o f  the husband . He said 

at p.  231 : 

The wi fe ' s  actions thro�ghout indicate 
to me an e ffort on her part to conceal 
the fact of the childs birth , and the 
date o f  that birth from her husband . 
I am particularly impre s sed here by the 
fact that she was reque s ted by her 
husband, and after the commencement 
o f  the l it igation by his counsel to 
submit herse l f  and the chi l d  for blood 
tes t s, and cons i s tently re fus ed to 
do so . For thi s  re fusal she gave no 
exp l anation at trial . 

The value o f  b lood tes t  in 
c ircumstance s  such a s  thes e  are wel l  



estab l i shed : See H • .  v. H . , [ 19 6 () ] 
1 All • E . R .  3 5 6 1 [ 1 9  6 6 ] 1 VJ • L • R .  1 8  7 
( sub .  -nom . Holmes v .  HolMes . 1 an�l 
:F· . v .  F .  [ 1� 6 8 j  1 All . E . R . 2 4 2 , 
[ 19 6 8 ] 2 W . L . R . 19 0 .  The failur� to 

accede to repe ated reque sts for this 
s c ientific a s s i s tance and a l ack of 
exp l anation for such re fusa l  are to 
meet equivalent to a re fu s al to testify 
on thi s  vital is sue and warrant by 
drawing a s trong inference o f  an 
adulterous re l ationship on the wi fes 
part . 
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Whi le the se were divorce proceedings and n� finding as to paternity 

was made , it would seem tha t  a s imilar re f11s al by a complainant 
mother -to submit to b lood tests should be � favourable inference 

in favour of the allegedly putative father if he is wi l l ing to 

submit to such a tes t . It has not yet bee n dec ided whether such 

tests can be compel led of  witnesses  in p atr�rni ty proceedings in 

Alberta . The Engli sh House o f  Lords wrest led with the i ssue in 

S .  v .  S . , etc . [ 1 9 7 3 ] 11 R . F . L .  14 2 in wh i ch two appea l s  were 
j oined on the s ame que stion- -whether in proceedings regarding 

the p aterni ty or leg it imacy of a child a b lood test of the 

chi ld s hould be ordere d .  It i s  to be noted that the central 

i ssue was whether the court should o rder the test on the chi ld , 
not the parent s , but bhe compe l labi l ity of  the latter to take 

a blood tes t  was a l so di s cus sed . Lord Re id s aid at page 14 7 :  

I mus t  now examine the present lt�gal 
pos i t ion with regard to blood te G ts . 
There i s  no doubt that a person o f  
ful l age and capacity c an not b e  ordered 
to under- go a blood te s t  against hi s 
wil l . In  my view , the rea son i s  not 
that he ought not to be required to 
furnish evidence which may tel l  against 
him . By di scovery of  documents ;1nd 
in other ways the l aw o ften doe s thi s . 
The real reason i s  that Engl i sh t aw 
goe s to gre at length to protect a 

person o f  ful l  age and c apacity from 
interference with his personal l iberty . 
We have too o ften seen freedom d is appear 
in other countries not only by coups 



d ' etat but by gradual eros ion ; and 
o ften it is the f i r s t  s tep that 
counts .  So i t  would be unwise to 
make even minor conces s ions . It i s  
true that the matter i s  regarded 
di fferently in the Uni ted State s . 
We wi l l  re fer to a number state 
enactments authori z ing the courts 
to order adults to submit to 
blood te s t s . They may feel that 
thi s  i s  s afe because of their geo
graphical pos ition, s i ze , power or 
re s ources or because they have a 
wri tten constitution . But here 
parliament has c learly endorsed 
our view by the provi s ion o f  s .  21 ( 1 ) 
of  the 19 6 9  Act .  

4 4  

Lord McDermott approached the problem somewhat more. broadly . Asking 

the que s tion : " Has the H igh Court j ur i s diction to order that 
a b lood test be taken o f  a person who is sui j ur i s  and a party 

to the proceedings befo re it? " He rep l ied at p .  15 0 : 

• • •  I think it must be accepted that , 
s ave where parl iament has otherwise 
ordained , the H igh Court has no power 
to dire ct that a person who i s  sui 
j uris  i s  to have a blood tes t· taken 
against hi s wil l . • . •  but thi s l ack 
of power on the part o f  the court to 
enforce its order phy s ically without 
cons ent doe s  not mean that the que s t ion 
under di s cu s s ion must be answered in 
the negative ; for much o f  the j ur i s 
diction of the High Court can only be 
made e ffect ive by indirect me an s - -
such a s  a s tay of  proceedings , attach
ment or the treatment of  a re fusal  
i s  evidence against the di sobedient 
party . This i s  very much the case 
in one branch of the j uri sdiction of 
the H igh Court , namely , its inherent 
j urisdict ion to make interlocutory 
orders for the purpo se o f  promoting 
a f air and satis factory trial . I 
do not think there i s  now any que stion 
about the existence o f  this  j uri sdiction, 
which I shal l re fer to as the ' ancill ary 
j ur i s diction ' .  It may be procedural 
in character , but it i s  much more than 
that . It i s  a j ur i sdic t ion whi ch 



confers power , and the exercise of  
j udic i a l  di scretion , . to prepare the 
way by suitable orders or directions 
for a j us t  and proper trial o f  the 
i s sue s j oined between the parties • 

• • • i f  such be the character 
of thi s  anc il lary j ur i sdiction , I 
know o f  no reason why the H i gh Court 
should not in a proper cas e order a 
party who is  sui j ur i s  to submit 
to a blood test . The probative value 
of such a test may vary according to 
the circumstances and the nature o f  
the material i s sue ;  and the re lief 
sought i s  only to be granted in the 
exercise o f  a j udic ial d i s cretion . 
But today there c an be no val id 
distinction in princ iple between a 
blood test and a c l inical examination , 
and no doubt that one a s  we l l  a s  the 
other may be a powerful factor in 
determining the truth . In my opinion , 
thi s  j ur i sdiction exi s t s  and applies 
to blood test s . I would there fore 
answe r thi s  question in the affirma
tive . 
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Lord Morri s of  Borth-y-ge st did not speak spec if ically to the 

narrow point . He stated more general ly at p .  15 9 :  

When· the legitimacy i s sue i s  tried , 
the court will have to come to a 
con c lus ion on the bas i s  o f  a l l  the 
avai lable evidence .  If evidence as 
to blood group ing o f  the various 
persons invo lved could be valuable 
evidence and could as s i st the court 
to arrive at a correct conclus ion , 
then on principle it would seem 
appropri ate and des irable that the 
court should have that as s is tance . 

Lord Hodson recited at p .  1 6 5 : " No one doubts that s o  far a s  

adults are concerned the l aw doe s not permit such a n  operation 

to be performed aga ins t  the wishes o f  the patient " .  But in 

conc ludipg he s tated at page 16 8 : 



I a gree with t he observations in the 
�9eech of my noble and learned friend 
Lord Re id, dire cted to the ques tion 
o f  d irections to be g iven by the court 
under s .  2 0 (1 ) of the F amily Law Re form 
Act, 1 9 6 9  c .  4 6, and I think it fo l lows 
for what I have already said that I am 
in gener al agreement with hi s opinion 
and that o f  my noble and learned friend, 
Lord �cDermott on the whole top ic under 
dis cus s ion . 
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I n  the re sult there does not seem to be any certainty a s  to 

whether or not the court has power to order b lood te sting of  
adults s ince Lord Re id and Lord McDermott were in d irect conf l ict 

on thi s  po int and Lord Hodson agreed with both o f  them . 

The Nova Scotia Children o f  Unmarried P arents Act, s .  41 

provides for making a j udicia l  order to submit to blood grouping 

tests, re fus al of which by the mother permit s  the court to 

infer that the test would have e stab l ished that the putative 

father could not be the f ather ,of the child . 

An app l ication for such an order was made by · the 

defendant- appel l ant in Thompson v .  Lamp i l le ( 1 9 7 5 )  1 0  N . S . R . 

( 2 d )  (N . S . eo . et . ) .  

The County Court allowed the appeal from the order 

of the Family Court Judge a fter ordering blood-group ing tes t s  
which e s tabl i shed that the appellant would not b e  the father . 

The Act gave the court dis cretion to make the order, 

and McLel lan C . C . J .  did so on the grounds that the baby was 
born premature ly, and thus raised a doubt about the month of  

conception, coupled with allegation o f  the appellant that he 

was out of the province during other rel evant period s . 

While blood te sts are general ly only o f  exc lus ionary 

character and only in rare instances would provide affirmative 
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evidence o f  paternity, other anthropological evidence might 

provide general ly po s itive evidence of pate rnity . Attempts 

have been made to bring forward the re sembl ance o f  the child 

to  the alleged f ather as such evidence . The Ontario D ivi s ional 

Court was faced with thi s  que stion in Re E i senmenger and 

Doherty {19 2 4 ) 2 6  O . W . N . 3 2 3 .  In this case there was no materia l 

evidence to corroborate the evidence o f  the mother o ther than 

the l ikenes s  o f  the chi l d  to the appe l l ant . The cour t  rej ected 

thi s  evidence and al lowed the appeal, stat ing : 

The only s ugges ted evidence was s ome 
l ikenes s  in the chi ld to the appe llant, 
which, it was s aid, the County Court 
Judge perceived ; but he could not have 
formed any rel iable opinion, and no 
importance should be attached to hi s 
gue s s . 

On the other hand, . in a more recent case the Engl i sh 
Fami ly Divi s ion admitted such evidence . In C .  v .  C .  [19 7 3 ]  

1 0  R . F . L . 36 , photo graphs were advanced a s  evidence of re sem
b l ance . The official s o l ic itor contended that such evidence 

should be exc luded for its unre l iabil ity and l ack o f  safety 

in admitting i t . Latey J .  admitted the evidence but with 

care as to its per i l s  and the we ight to attach to it . He 

relied on the deci s ion in Rus se l l  v .  Rus s e l l  and Mayer (19 2 3 )  

1 2 9  L . T .  1 51 i n  which H i l l  J .  allowed evidenc e o f  resembl ance 

to go to the j ury whi l e  giving it a strong warning about acting 

on it , describing it as "very uns afe and con j ectural " .  Although 

thi s  deci s ion is guarded in respect to such evidence, it should 

be noted from the evidence o f  Doctor Manock be fore the South 
Austral ia Law Re fo rm Commis s ion quoted ear l ier that such evidence 

may be s c ient i f i cal ly wel l  founded, and that there seems to be no 

reason not to place greater rel iance on it when it c an be 

independently vari fied . 

XI . E ffect of  Affil iation Proceedings for Other Purpos e s  

The question ar ise s whether an a f f i l i at ion order 
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or an admi s s ion of p aternity c an ever be conclus ive of paternity 

for purpos e s  o ther than those o f  the Maintenance and Recovery 

Act . The Ontario Appel late Div i s ion hel d  in Re Brown and Argue 

[1925 ] 3 D . L . R . 8 7 3  he ld that in that case the admi s s ion o f  

paternity amounted to no more than an admi ss ion o f  adulterous 

intercourse with thi s  woman ; and that , s tanding alone , was 

insu f f ic ient to establish that he was the father o f  the child 

in ques tion . 

The l aw re form divi s ion o f  the Department o f  Jus tice 

o f  New Brunswick found its Working Report , Status of Chi ldren 

Born Outs ide Marriage ; Their Rights and Obl igations and The 

Rights and Ob l igat ions of Their P arents , that af f i l iation 
proceedings do nothing for the s tatus o f  the chil d  and doe s  

not estab l i sh paternity for such purpo ses  a s  inheritance .  I t  

continue s ,  a t  p .  3 4 : 

In addit ion , the a ff i l iation proceedings 
employs the ques tionable practi se o f  
penal i z ing one o f  seve ral ' po s s ib le 
progenito rs • .  The s tatute re flects the 
notion . that it is wise to obtain an 
a f f i l iation order an any cos t , pre sumably 
in support o f  the his torical a im o f  the 
statute to keep the child from becoming 
a public charge . Thi s explains the low 
standard o f  proo f requ ired and demon
s trates why an aff i l i ation order i s  
extremely poor evidence o f  patern i ty 
where · property di stribution come s into 
ques tion . 

There are , however ,  no Canadian cases in the period� 

s ince 19 6 5  which have dealt with this ques tion . 

XII . E f fect of  Other S tatutes on Aff i l iation P roceedings 

The effect o f  s .  8 o f  the Alberta Evidence Act has 

been di s cus sed above under Compel lab i l ity in the case of  

Dmytrash v. Chal i foux , supra . 
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The e ffect o f  the Al imonies Order Enforcement Act 

R . S . A .  1 9 5 5 c .  12 , s .  12 , was d i s cussed in Nrycewich v .  Hegi 

(19 64 ) 5 0  W . W . R . 2 3 7  in which Cormack D . C . J .  held that thi s 

s ection was suff i cient authority for h im to hear the matter 

o f  s etting as ide a paternity agreement on such grounds as 

would have given a court power to avoid a contract . 

The e ffect o f  the Juvenile De l inquents Act on 

a f f i l iation pro ceedings was discus sed in Berg v .  Walker ( 1 9 6 9 )  
7 0  W . W . R .  3 9 4 ( B . C . S . C .  Chambers ) .  In thi s  case the con

ception o f  the chi ld born out of  wedlock occurred whi le the 

putative father was 1 7  years o f  age and thus a j uvenile within 

the de finition of the Juvenile Del inquents Act , R . S . C . 1 9 5 2  
c .  1 6 0 . The mag is trate held that the Children of  Unmarried 

Parents Act i s  a quas i c ivil statute intended pr imarily for 

the benefit of the child , and the Juvenile Del inquents Act 

was no bar to the making of an o rder aga inst him under the 

Chi ldren o f  Unmarried P arents Act . The appell ant sought to 

invoke the Juvenile Del inquents Act s ince at the date o f  

conception he was subj ect to the j ur isdici ton o f  the j uvenile 

court . Mcintyre J .  di smi s sed the appe al . ; He said at page 3 9 5 : 

Proceedings under the Chi ldren o f  
Unmarried Parents Act are not cr iminal 
or ?unat1ve proceedings .  They are , 
in e s s ence , c ivi l pro ceedings de s igned 
to protect mothers and i l legitimate 
children and to provide for their c are 
and maintenance .  The Juvenile Del inquents 
Act c an not there fore be involved in 
thi s  matter . There is no sugge stion in 
the proceedings be low of any bre ach of  
the law or any criminal act . All that 
has occurred is that the appellant 
has become the father of a child and 
as a consequence the l aw provide s that 
he mus t  make a contribution towards its 
maintenance . The Juvenile Del inquents 
Act is criminal legi s lat ion in the broad 
s ense o f  the te rm de s igned to repl ace 
other penal statutes when j uveniles 
are in breach o f  the criminal law but 
it was never intended to g ive a j uveni le 
immunity to c ivil l iabi l ity . 



APPmDIX I 
• 

�he information in the followine compilation is correct to the end of 1973 

except for Alberta and Prince Edward Island, both of which are up-to-date 

to the end of 1974. 
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ma�istrate shall issue a summons for 

service on the alle�ed father 
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Children ot 
Unmarried 
Parents Act, 
RSNS 1967, c.Ji 

s.2: information 

The Cltild I e. 5.3: application 
Welfare Act, 
RSO 1970, .c. fA 

-
The Childrm's I e. 14:application 
Act, RSPEI 
1951, c. 23 

------�---,-- ---
S�preme or 
Family Ct. 

s.2: residence of mother 
:b'! .1uri�dietion. 
Harria�e durin� pre�ancy 
is a bar to s.ffiliationi s.25 

Juvenile or Is. 51: no basis stated 
Family Court 

s. 1.3: rlth 2 yrs. or birth 
an 2 yrs. or rather's last maintenanet 

p.:tym�nt 
OR 2 yrs oP father's return to the 

province 

OR where mother and father cohabited 
and were not married and a child was 

born, two years after ceasin� to 
cohabit. 

s. 53: within 2 yrs of birth 
OR 1 yr from last act evldencini an 

acknowledaemcnt of paternity 
OR 1 yr after his return to Ontario 

AND within the lifetime of the father 

1 County Coui'tjt . 1.3(2): residence :;;;bin lj s. 14: liithin the lifetime of the father 

Judie 1 the jurisdiction is NOT lND 1 yr of th e birth, Or 
necessar,y lyr of any act acknowlediini pater. 

nity, or 
1 yr or his return to province 

Application by PROVINCIAL GUARDIAN can 
be made within 5 yrs of the birth. 

- -

+ 

Children ot . s •. .3: filin1 District . s. 2: residence of � s. 101: within 1 yr of birth 
·Unmarried . .. � affidavit Court or "complainant" or of last maintenance payment 
. Parents A�t, Magistrate or of written admission of patern: s.s. 197.3, . e.9:· subsequent marriage or of return to province by fathe 
c • 12 • ·· is a bar to the · Where man and woman were cohabiting, woms 

proceedings 
_ ·· may bring proceedini:S wi. thin 2 JTS of 

ceaeation or cohabitation. 
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