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Introduction 

·July 18th , 197 4  

ILLEGITIMACY 
DRAFT RESEARCH PAPER 

,. 

Be it for economic or moral reasons , societies' 
/ 

I 

through the ages and about the wor ld have favoured 
children born of  s table unions over children whos e 
parentage is less certain . The offspring of  s table unions 
are known as legitimate; other offspring are illegitimate 
(or bastards ) .  This paper describes illegitimacy at 

common law and under the Jaw of  Alberta today; it considers 
the current law in relation to prevailing social attitudes; 
and, finally , it inves tigates modes o f  reformc 

---· 

------
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I-. HISTORY OF LAW AND ATTITUDES 

(The �ain source of the historical account which 
follows is a book by Wilfrid Hooper entitled The Law of 
Illegitimacy and published in London by Swe�t & Maxwell , 
Limited , 1 9 11 . ) 

·/ 
Blood relationships formed the�asis o f  the societal 

group among early Aryan nations . Monogamy won favour 
because it meant near certainty o f  parentage . From this 
�ginning grew the demarcation between legitimate and 
illegitimate offspring . The Catholic Church later sancti-
fied the monogamous 
degeneration of the 
f�ly .. 

union , thereby 
I 

illegitimate ' s  

\ 
contributing to the 
pos ition within the 

The nations of the Bri tish Isles were slow to give 
up _ their more primitive customs and succumb to the influence 
of Chtistian doctrine . In Ireland , illegltl..mate _issue_ 
continued·to belong to the family and to s ucceed by 
inheritance until the early seventeenth century . In Wales , 
cus tom prevailed until 12 8 4  when the S tatute of Wales 
restr�cted heirship to legitimate sons . In the Highlands 
of Scotland , as late as the s eventeenth c entury , children 
of concubinage shared equally in succession with children 
born in marriage . 

Anglo-Saxon law was less generous to i llegitimate 
offspring : 

The·bastard under Anglo-Saxon law did not 
belong to the maegth or family connected by 
the tie of blood relationship , although down 
to the eighth century at least the father 
had the same unqualif ied right to do as he 
chose with his illicit as with his licit 
children. Children born out of lawful 

.. :� 
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wedlock. had no right of inheritance , 
nor, in fact , any right whatever save 
that of protection . .  " If s lain their 
wergeld was paid to the paternal kindred 
and the king . " 

(Hooper, p .  4)  

.. 

It is noteworthy that when William the Conqueror 
(William the Bastard) of Normandy succeeded to the English 

crown in 1066 , and for some centuries afterwards , social 
disgrace did not accompany the illegitimate ' s  inferior 
legal status. 

. ·; Who was an i llegitimate at!common law and what were 
his legal disabilities? Although Roman law distinguished 
other classes , at common law the only important divis ion 
of children was into legitimate and illegitimate , that 
is to s ay ,  those who were begotten or born , or presumed 
to be begotten or born , in lawfu l  wedlock and---those who 
were not. In contrast ,  the Church regarded as illegitimate 
a child born to a woman grossly enceinte at marriage 

(p. 77 ) . 

··The common law presump.tion that a child born during 
marriage is legitimate was very strong . In the words o f  a 
then popular saying , "Whoso bulls my cow the calf is mine . "  
The presumption could be rebutted in only two ways : 

(1) by proof o f  the husband ' s  impotence , or 
(2) by proof of the impossibility of access by 

the husband for two years or more prior 
·to discovery of his wife ' s  pregnancy . 

t · -� -Until 173 2 , the doctrine .of the four seas applied to 
the s econd method of  rebuttal. As Coke stated this fiction, 

3 
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By the Common Law , if  the husband be within 
the four ·seas , that is , within the juris
diction of the King of England , if the wi fe hath 
issue� no proof is to be admitted to prove the 
child a bas tard , (for in that case , filiatio 
non potest probari) unless the husband hath an 
apparent imposs ibili ty of procreation, as if 
the husband be but eight years old , or under 
the age of procreation , such is sue is a bastard , 
albeit he be born in marriage . I 

I 
The rule was so inflexible that in the s ixteenth century 
bastard was defined as the child o f  an unmarried woman , 

I 

with no reference to the adulteririe bas tard . Indeed , in 
1654 (during the Commonwealth) a pusband was ordered to 
provide for the offspring of an ddulterous union after 
his wife had been executed for her adultery . The rule 
was finally abandoned in Pendrell v .- Pendrell ( 2  S trange 
925; Nic. 127 ) . Under canon law ,  the adulterine bas tard 
was illegitimate (p . 7 7 ) . 

/ 

As to a child born after the husband ' s  death , the 
common law refused to fix a term within which the child 
must be born to be legitimate .  The fathering of  a child 
born to a widow who remarried shortly after her husband ' s  
death .. depended on the advancement of the pregnancy at the 
time of marriage : if the pregnancy was indisputable , the 
child was fathered on to the s econd husband ; if  it was not 
noticeable, then it was fathered on to the first husband . 
(p . 12) 

7·· 

.... �*:;:=.-- .. 

Although the common law rejected legitimation by 
marriage of the parents subsequent to ·a child ' s  birth , it 
countenanced something akin to legitimation by acknowledgment 

during the father ' s  lifetime of a child as son . This is 
evidenced by the reluctance of.the common law to bas tardize 
a person reared and recognized as son and heir , especially 
'• 



•if after the.death o f  the putative father the reputed 
son entered upon his land as heir" (p . 20) , and more 

• 
> 

especially if the apparent heir died s eised .  This is 
the rule against bastardiz ing the dead . 

The phrase hePes �uZZius (no one's heir) better 
describes the condition of the illegitimate under mediaeval 
law than the more common filius nuZZius (no one ' s  son) . 
Incapacity to inherit was the prime disabi lity faced by 
the illegitimate . Next to birth in wedlock , legitimacy 
was proven amxst conclusively by pos ing successfully 
(being " in " ) as heir . This dis ability was more significant 
in mediaeval times than now , becaus e of the then wider 

i 

_scope of inheritance and greater restraint on alienation. 
--- \ / 

--

The illegitimate knew other \restrictions , too :/ The 
·church.censured irregular intercourse ,  and the i llegitimate 

----

as a person of unlawful birth could not be admitted to the 
ministry without special dispensation . He was also excluded 

from mos t  trade guilds and municipal corporations , admission 
to the former commonly being related to inheritance and to 
the lqtter , to membership in a guild • 

• 

On the other hand , 

Illegitimacy was not penalized by loss o f  
freedom.or o f  personal rights . The bastard 
cannot inherit and so far is in like cas e 
with the monster and alien, but , unl ike the 
alien, he is not debarred from acquiring 
property by purchase .  

(p. 28) 

��� from hi� inability to inh�r�� ' the illegitimate was 
•a worthy and law-worthy man" (p . 2 5 )  • 

....... c.._- -- -

5 



Occasio�ally illegitimacy gave pos itive advantage . 
For examp le ,  'status as the son of  no one gained release 

, 
l 

from vileinage for the illegitimate . Then , too , " the 
owner of  hereditary land could alienate a reasonable 
part to any stranger he chose , including a bastard son , " 
whereas he could not alienate to a younger legitimate 
son without consent of his heir (p . 30) ,.r/ 

. . . I. 
The leg1t1macy of the offspr1ng of persons who had 

gone through a form of marriage depended on two factors : 

I 
(1) the kind of  marriage ( 
(2) whether canon law or common law was applied. 

Booper says , 

t. 

--�� 
Marriage in the Middle Ages was of two 
kinds:--

1. Marriage celebrated in facie ecclesiae 
according to the rites of the Church and after 
due publication of the banns . 

2. Clandestine marriage , which might be 
· (a)  contracted by words of pres ent consent 

N -�-

'exchanged by the parties (per verba de praesenti 
tempore) with or without witnes ses or per 
vePba de futuro followed by coition ; (b) cele
brated by a priest out of church ; (c ) celebrated 
in church but without publication of banns . 

{pp. 3 3- 3 4 )  

The Church held both kinds valid and binding on the parties . 
Under canon law , there were two advantages to a public 
marriage �n facie ecclesiae: the children were legitimate 
eyen though a canonical impediment ( such as a prohibited 

- -· . . . 
degree o f  relationship by cons�nguinity or affinity ) , 
unknown to the parties but later discovered , rendered the 
marriage void ( that is to say , a putative marriage ) ; and 

--
�-�-



children born before the marriage were legitimated . It 
will be remembered that the common law did not recognize 
legitimation by subsequent'marriage . 

The e ffect of a clandestine marriage on legitimacy 
was �e�s certain. Unlike the Church , in the thirteenth 
century common law juries regarded as illegitimate 
c�ildren of a marriage by words of  present cons ent or 
of future cons ent following by coition . The s tatus accorded 
the offspring may have been a function of the s ecretive
ness of -�he marriage : was it witnessed by third parties 
and thereby provable? By the l�te fifteenth century 
such offspring seem to have 
The Marriage Acts , 1 8 36 and 

been legitimate at common law .  
1837 , put an end to these 

t 

probl$ns .  \ 
.. · ···� �-----""""--"� � 

=Clandestine marriages gave rise to illegitimacy . 
The incidence of these marriages was enhanced by increasing 
efforts.of the Church to enforce s acerdotal c elibacy . Canon 
and common law differed over the s tatus of  the children 
of a married pries t ,  the common law favoring their 
legitimacy . Another factor a ffecting legitimacy was the 
ease of annulment o f  marriage by divorce for diriment 
impediment .  The canonical doctrine of  bona fides rendered 
legitimate children of such unions . For a time the common 
law aiso recognized their legitimacy , although authority 
for some impediments runs both ways . By the middle of 
the fourteenth century , however , illegitimacy was the 
common law rule . A marriage was void ab initio where a 
ci�il disability existed , that is to�y , an undissolved 

_prior marriage or nonage at marriage followed by repudiation 

.:af.te.x: the age of cons ent. 
.....,._,.... �,.-.--- -11.-..._. \,....V"""-� . ._. ..  -- " -· � -

. ' 
-=- -= ---·=- - -- ·-

The issue of legitimacy was further confused by 
��l�s���tical�ou�t p�onouncements of divorce for canonical 

··
r 



impediment af�er death of the spouses or one of  
�em. The common law was qlear that the offspring of  a 
yoidable marriage could not be bas tardized by divorce 
after the death of either parent . Neverthe�es s , a marriage 
.9�U_l� be challenged for voidness at any time . It  was 
�lso poss ible for the ecclesiastical c�urt , after death 
of the spouses , to revers e  a divorce granted during their 
?�fetime, even if this bas tardized children of a subse-
quent marriage . 

_Booper says , 

- The • • • exception • • • o f  bastardy 
· --is very common in the early history o f  real 

-actions in England . • • • Bastardy might be 
excepted either by the person claiming as 
rightful heir , or by the tenant , or by the 
lord who had seized by way o f  escheat on 
the death of  the las t owner . The onus o f  
proof 1ay o n  the person out of seisin . • • 

'The beatitude of seis in ' gave the advantage 
.. of �e actual pos sessor . 

__ .. __ 11 .(pp: 65-66) 

/--

.. g' 

• 

_,..,------

. ( / 
Bastardy was also pleadable in mos t  personal actions . � . 

·�� 
The plea of bas tardy gave rise to a practical diffi

culty. The King ' s  j ustices usually remitted a cause of 
bastardy to the bishop for his certificate of bastardy 
or mulierty . _The bishop ' s  certificate was bas ed on canon , 
not common , law .  This meant important differences . In 
the case of a child whose parents subs equently married , 
the S tatute of Merton in 1236 established that the issue 
of legitimacy was for common law (according to canon law 
children born before marriage were legitimate , according 

1to-common law they were illegitimate) . This problem there
after became one of pleading--general bastardy was sent 
to the bishop ; special bas tardy was tried per pais. I f  



pleading was lax , special bastardy might be treated a s  
general bastardy . The canon law would then take e ffect 
through the intervention of the bishop ' s  certificate . 
Once entered in j udgment , the certificate became a 
conclusive declaration of status binding in rem (although 

. 

fifteenth century evidence cas ts some doubt on the effect 
of the certificate outside the proceedings in which it 
was given) .  (pp . 54- 8 1 )  

-

The maxim filius nullius grew into a ru£e of con-
"" "- - - � -

&eruction , so that in both s tatutes and instruments the 
WC?rd " children" without more was interpreted to mean 
• legitimate children11• This was true as well  for other 
ter.ms denoting family relationship . Equity followed the 
law and applied the doctrine of filius nullius to equitable 
principles . At the same time , the Poor Law Acts , from 

I 

1576 and on , began to recognize the relationship o f  par�nt 
and "natural " child , more to relieve the parish of the' 

cos t  of maintenance than to benefit the child. As the duty 
of parents to maintain became established , the courts 
gave parents a corresponding right o f  custody. The/primary 

obliga�ion to maintain an illegitimate child fell upon 
the mother , although an order for maintenance might be 
made against the father in affiliation proceedings . Not�-
withstanding the legal status of  the illegitimate as filius 
nut.t.i.us and the convenience of statutory references to the 
mother , the courts took cognizance both of the mother ' s  
natural relationship to child and o f  the natural relation
ship of a father against whom paternity_ had been made out . 
(See, for -example , Clarke v .  Carfin Coal Company , [18 9 1] 

A.C. 4 12 at 420- 42 1 ,  per Lord Watson . )  Hooper , writing 
in 1911, suggests that . , 

'1·· 



• •  o m6dern law • • • is , to an increas ing 
extent , taking advantage of the recognition 
of the natural relationship, which started 
with the poor law , to ameliorate the condition 
of the bastard . 

(p . iOS) 

Although the common law recognized no inherent legal 
relatfonship between a bastard and his father , the law 

)l> 

did take note of  the bastard ' s  blood relationships for 
purpos es of the prohibited degrees of marriage (Haines v .  
Jeffel ,  ( 169 5 )  1 Ld. Raym. 68 ) .  Today , the law takes note 
of blood relationships for purpos es o f  incest ,  too (Criminal 
Code, R.s. c. 19 70 , c. c-3 4 ,  s .  1 50 ( 1 ) ) • 

.. 

.;-

·. 

0 
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l'iZius nullius·as a rule of construction -- - ---- -- -------------

As mentioned above , a rule of construction of statutes 
and written instruments developed from the common law concept 
of filius ·nul_lius. In statutes the rule is that "words 
a�oting blood relationship , such as child , father , next 
of.kin , are interpreted to mean persons lawfully related 
and to exclude natural relations , unles s  they are-express ly -- _.., .  -� 

o� impliedly included" (Hooper p .  108 ) . Tl).at is to say , 
f��ma facie any reference in a statute to relationship means 

. legitimate rel�tionship. The Supreme Court of Canada has 
recogni zed the rule as wel l  established in English law 
.(�� of Montreal West v. Hough , [19 31] S . C . R. 113) . 
!�a�

_
case.concerned the interpretati?n of an article of 

the.Quebec Civil Code , but Anglin c . J.C. s ays (at 120 ) : 

We can conceive o f  no reason why a 
different intention should be imputed to 
the legis lature of Quebec . It would be a 
libel on that province to suggest that • • • 

illegitimacy is there less dis favoured by 
law than it is in England , or in any province 
of Canada whose legal system is based on the 
,English common law. ---------- - -. 

--------

However , more recently there has been an erosion of the rule 
in its application to modern statutes. In White v. Barrett 
[1973] 3 W . W.R. 2 9 3 ,  the Appellate Division of the Supreme 

Court of Alberta interpreted the word "parent" in a 
statute passed in 1967 to include the father of an illegi
timate chi ld. In disposing of filius nullius as the pPima -
facie rule , the court relied on another principle of con-
struction (as s tated in 36 Hals. ( 3d )  39 2 ) :  

,..._ - - -
. 

Words are primari ly to be construed in 
their ordinary meaning or common or popular 
sense , -�and as they would have. been generally 
�derstood-the day after the statute was pass ed , ... -- -· 



unless such a construction would lead 
to manifest and gros s absurdi ty , or unless 
the context requires some special or parti
cular meaning to be given to the words. 

lla 

The presumption �at words denoting.relationship 
refer to legitimate relationship extends to the interpre
tation of such words in wills , deeds , and.other legal 
documents , but with two main exceptions des cribed by Lord 

Cairns in Hill v. Crook (18 7 3) ,  L.R. 6 H . L. 265 at 2 8 2  and 

283. The first departure from the pPima facie interpretation 
is in cas es "where it is impossible from the circumstances 
of the parties that any legitimate children could take 
under the bequest . " Hooper (p . 116 ) adds "or grant". 

• t 

Be gives the examp le of a gift  to children born at the date 
of the will or deed , and the only children who fulfil that 
description are illegitimate and are known to the testator 
or grantor. As to the second departure, Lord Cairn says : 

( 
The other class of cases is of-this 

kind.· Where there is upon the face of 
the will  itself , and upon a j ust and 
proper construction and interpretatio� 
·9£ the words used in it , an expression 
of the intention of the testator to use 
the term " children " not merely according 
to its p�ima facie meaning of legitimate 
children , but according to a m�aning 
which wi ll apply to , and will  �ncluae ) 
illegitimate children . 

Booper goes on to explain that "[tlhe maker of a will , as 
of �y other ins trument , is entitled to use words in any 
sense he pleases , provided he makes his meaning clear. " 

here is a third departure in Alberta today. S ection 35 
of The Wills Act , R . S . A. 1970 , c, 3 9 3 , says: 

In the cons truction of a will , except 
when a contrary intention appears by the 
will , an i llegi timate child shall be 
.treated as i f  he were the legitimate child 
of his mother. 

-� 
-----
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! � about- equity 

�Equity followed the law in its treatment of the 
bastard as filius nullius. Hooper (pp. 112- 11 4 ) gives 
some examples of the application of this maxim: 

.... ..• :. • . .  equity would not enforce a use declared 
·in favour of a bastard by a covenant to stand 
�ised . A use rais ed without the consideration 
-of . .marriage or lawful relationship was regarded 
AS �urely voluntary and was not capable of 
being executed under the Statute of Uses • • • •  

"'""_, ,_ - .  

;.: :: �.s.o :a gift or settlement :in favour o f  an 
��legitimate chi ld was not regarded as within 
�the valuable consideration of marriage , but as 
it. ;purely voluntary transaction liable to be 
�efeated by a subs equent purchaser for value 

• • •  or by creditors • • •  Limitations in 
.maxriage settlements in favour of i llegitimate 
�ssue cannot s tand i f  assailed under these 
•tatutes , unles s  fai lure to give effect to 
them would mean the defeat of other limitations 
which � supported by valuable consideration 

. - . .... . 

So, too , equity has always refused to extend 
·pc natural chi ldren the aid it gives to legiti
mate issue in making good formal defects in 
deeds executed for their benefit . Thus defects 
in the execution of powers of appointment are 
not supplied on behalf of  natural issue of·-the ______ .-------

donee of the power • • • ; nor will the Court 
intervene to make good a defective conveyance , or 
surrender of copyhold , in favour of a bastard 
child . .. . 

Contrary to the general rule that a pecuniary 
legacy by a tes tator to his infant child bears 
interest by way of maintenance from the date of 
his death , a natural child is not al lowed this 

-.... .., -

� c -

. benefit • • • unles s  the wi ll express ly directs 
�-��thqt inte�est sh�ll be applied for the child ' s  

·:maintenance or s hows a c lear intention of  
treating it as  if  legitimate - -- .... --

....... . ...:: --- � ::::.. - - - ·- - .:.. - ::.. - - ·.:;:. - -=-..: � .:.. - _ __,_ . -
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The application of the doctrine to the 
presumptions of advancement and satisfac tion 
leads to results sometimes adverse and 
sometimes favourable to the bas tard . Where 

�- - property is purchas ed or placed in the name 
of a natural chi ld the presumption of a 

.resulting trust wpich arises in favour of 
·-the parent is not rebutted by the mere tie 
of-natural relationship subs isting between 
th�. I f , however , the parent has _placed 
himself in Loco paPentis and has treated 
the child on the footing of a lawful chi ld , 
then no doubt the presumption of resulting 
trust.gives way to the s tronger presumption 
of advancement for the donee ' s  benefit • • •  

On the same principle the presumption in 
favour of satisfaction and against double 
portions does not attach in the case of a 
gift to a stranger or natural child unless 
the donor has acted in Zoco paPentis, or 
the subsequent advance be given for the express  
purpos e  of satis fying a previous obligation 
• • • The bas tard in this respect gets an 
undesigned advantage over legitimate is sue , 
who are not as a rule allowed to take double 
benefits . 

-__:-;:--

There was some relaxation of the rule in custody cas es . 
In 1883, Jessel M. R. took cognizance o f  the natural relation
ship of.the i llegitimate chi ld to the mother, the putative 
father, and the relations on the mother ' s  side in upholding 
the mother ' s  claim to custody against strangers ( The Queen 
v • .!!!!!• 10 Q. B .o. 4 54 ) . 

�-
The principle that equity follows the law Yf!mains 

intact, although the law has undergone changee Our Supreme 
Court has equitable j urisdiction by virtue o f  The Judicature 
Act, R . S . A .  19 70,  c .  19 3 .  Section 3 2  of  this Act provides 
that where a claim is made in equity the Court shall treat 
the claim in the same manner as would the High Court o f  
Justice i n  England . The language o f  the s ec tion is c urrent ; 
it may therefore be necessary to look at what the Higher 

\ 
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COurt is doing.today . Within the limits of their j uris-
) 

dictions, the Dis trict and Surrogate Courts have the same 
equitable j urisdiction as the Supreme Court ( The District 
Courts Act , R . S .A .  19 70 , c .  111 , s s . 12 , 13 and 15 ) . As 

�constitutional matter ,· it  is ques tionable whether a 
province can bestow equitable j ur isdiction on a provincial 
court. Neither The Provincial Court Act, ·S . A .  19 7 1 ,  c .  86 , 
nor The Family Court Act ,  R . S . A . 1970 , c .  133 ,  attempts 
to do so . / 

-� 

�: . ...-,--

-, -� 

- :::;:.. .. - - ..... . ' 
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Il. THE LAW TODAY 

(1) Legitimacy and Legitimation 

Simply put , a child born or conceived ·in lawful 
wedlock is legitimate. � Legitimacy is therefore a function 
.of validity of marriage . 

Power on Divorce (second edition by Julien D .  P ayne , 
TOronto : The Carswell Company Limited , 1964 ) lists four 
prerequis ites of a valid marriage : 

(1) Legal capacity to enter into the 
relationship; ( 2 )  Capacity to perform 
the s exual duties of marriage ; (3) Freedom 
of consent; and (4) Compliance with the 
ceremonial or evidentiary requirements 
imposed by law as conditions precedent 
to the existence of the matrimonial 
status . 

(p . 341) 

,:; 

"" 

- ��� 

The first three have to do with ess ential validity ; the 
/�-----

fourth, with formal validity . If the second prerequis ite 
is mis s ing , the marriage is voidable . Otherwis e ,  except 

. 
·. 

for the impediment of nonage , it is vo�d ab initio ( e . g . , 
a bigamous marriage , or a marriage withi� the prohibi ted 
degrees o f  relationship by consanguinity or affinity as 
altered by the Marriage Act , R.s. c .  1970 , c-. M-5 .  (For 
f�ther discussion ,  s ee Power , pages 340- 362��see_also , 
Joseph Jackson , The Formation and Annulment o f  Marriage , 
London : Sweet & Maxwell Limited , 1 951.)  

The fact that a child is born or conceived of  a 
lawfully married woman does not. foreclose the question of  
legitimacy , although the child is  pPima facie legitimate 
if the husband has had opportunity for access . Rebuttal 
of this presumption of legitimacy; a presumption of fact , 



is difficult-�so much so that the adulterine bas tard was 
almost unknown at common law . -

. 

To rais e the presumption , it  must  be �ossible 
for a child born after dissolution of the marriage to 
have been conceived pr±or to dissolution . A decree of  
j udicial s eparation revers es the presumption provided 

- . 

�� child is born outside the " possible period " measured 
from the date of the decree . The possible period , that 
�sl_the normal period of gestation , is taken to be 2 70 to 
280 days unless there is  evidence o f  the actual ges tation 
period . A separation agreement does  not upset the 

l?�esumption . 

The presumption can be rebutted by evidenc�which 
excludes all doubt , that the husband could not be the 
·father . It may be ( 1 ) factual evidence showing that 

-

sexual intercours e did not take place between the husband 
and wife during the poss ible period (non-access )  , or 
(2) scientific evidence proving that in spite of access  

the child could not have been fathered by the husband 
(e.g. •·. blood tes ts ) . \ 

The doctrine of the four s eas applied until 18 11 . 
In that year , the Banbury Peerage cas e rul�d--�s--adn:tis sible 

-----

.JJf . 

in proof of non-access evidence s atis fying the court thae---
s exual intercourse did not take place.  At common law 
neither husband nor wife could give evidence o f  non-access 
to _bastardize the child (Rus s ell v.  Russell , [192 4 ]  A . C .  68 7 ) , 
but- the rule has been reversed by s tatute in Alberta (The 
Evidence Act , R . S . A. 1 9 70 ,  c .  127 , s .  6) a Every kind of  
evidence is now admissible including evidence o f , for 
example , the conduct of husband and wife , the husband ' s  
�tence at the_ time of conception , admiss ions o f  husband 



.11·· 

and wife-prior to the action , and testimony by the wi fe ' s  
paramour (a lthough he is not a compellable witnes s. , 
The Evidence Act ,  R . S . A .  19 70 , c .  127 , s. 8 (1 ) ) .  

The onus of disproving the presumption of legitimacy 
.. 

is on the person calling the legitimacy into ques tion . A 
decree of legitimacy rendered by a court o f  competent 
jurisdiction is binding in rem; however ,  a finding necessary 
to a personal order ( e . g . , in a custody dispute) is merely 

_ _ bin_ding inter partes. 

At common law , children of a marriage void ab initio 
- - -

are illegitimate . So , too , are children of a voidable 
-�rriage which has been avoided . The effect of void and 
voiqable marriages on legitimacy has been altered by 
legislation. The Legitimacy Act (R . S . A .  1970 , c. 205 )  
provides that a chi ld of a voidable marriage continues to 
be legitimate notwithstanding annulment of the marriage 
(section 3 ) . A child of a marriage void because a spouse 
presumed dead is alive , is legitimate from birth (section 4 ) ; 
so, too ,  is a child of a marriage void for any other 
reason i f  the marriage "was registered or recorded in 
substantial compliance with the law "  of :the place of 
celebration and if e ither party reasonably believed it to 
be valid (section 5 ) . In an article entitled "Forgotten 

• 

Fathers : The Rights of  the Putative Father in Canad� ( 7  R . F . L .  1 a 

8) , D. A. Cruickshank s ays of such a provi�ion : 

L "t" t" . tl "bl�f -�/ 

__ ... ...,..__- -
.... -. ::; - -

eg1 1ma 1on 1s apparen y not poss1 e 1 
the marriage is void by reason of consanguinity 
or �ffinity ; this is another inexcusable 
example of misplaced punishment for a victim
less offence . 

. ' 
-

It-is arguable that section 5 contemplates comp liance 
•ith� formal requirements and does . not exclude a marriage 
voia for-lack-of capacity • 

..,.- - .... - � � 
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The Legitimacy Act also makes legitimate from birth 
a child whose parents subsequently marry (section 2 ) . 
Sections 3 ,  4 and 5 apply to a child born before or after 
the marriage ceremony , hut not to a chi ld born eleven 
months after the marriage has been annulled or declared 
to be void (s ection 6) . 

The legislation acts retrospectively , but does not 
affect an interes t in property vested before enactment or , 

,� 

in the cas e of  marriages after the birth of the child , before 
the inter-marriage of  the parents ( s ection 7 ) . Legitimation 
under s�ctions 2 ,  4 and 5 is " for all purpos es of  the law 
of the Province" .  This sugges ts that the Province may not 
be competent to legitimate for all purposes , whether provin
cial or federal , an otherwis e  illegitimate person . 

Statutory re�erences to legitimation include The 
Perpetuities Act ,  S .A .  197 2 , c .  121 . Section 9 lays down 
presumptions about the abi lity of  a person to have a child 
at so�e future time . The poss ibility that a person may have 

a child by adoption or legitimation shall not be considered 
( subsection { 4 ) ) .  

{ 
/ 

An illegitimate child may also attain a s tatus 
� 

equal to that of a legitimate child through adoption . 
Adoption is provided for in Part 3 of The\Child Welfare 
Act (R. S . A . 1970,  c .  4 5 ) . Application to �dopt may

.
be made 

by _an unmarried adult , or by a husband and wife--together 

if at least one of them is an adult , or " if the child is 
the child of either of them, whether legitimate or illegi-
.�te" ( section� 49 -)  -.· .. Consent of the guardians o f  the 

_c�ild to the adoption is necessary unless dispensed with 
-·-- ..,.. -

by the court ( section 54 ) . The mother is the sole guardian 
of an illegitimate child ; therefore , her consent alone is 
.required under this section . Normally the child assumes 



17' 

the name o f·the adopting parent ( section 59 ) .  Upon 
adoption , the child becomes the child of the adopting parent 
for all purposes , and his relationship with .his existing 
parents ceas es . The kinfolk of the adopting parent 
become the kinfolk of the adopted child (but, for 
purposes o f  the laws relating to incest and the prohibited 
degrees o f  marriage , not so as to remove any persons from 
a relationship in consanguinity) . Unless the contrary 
is expres sed in the instrument , the words " child" , 
"children " or " is sue" are deemed to include an adop t�d 
child. The adoption does not affect a property interest 
vested before the adoption ( section 60) . 

( For a discus sion of the law of adoption throughout 
Canada , s ee Cruickshank , pp. 46-60.) 

(2) Incidents o f  Illegitimacy in Alberta 

Legitimacy is a status , that is , "a creature of the 
law • • • it rests upon a factual basis of character in rela
tion. ·• • . •  it is created • • • to enable us to deal with 

. \ 
and attach rights to certain facts of social importance" 
(Beale and Others , Marriage and the Domicil (19 31 ) , 

44 Harv. L. Rev. 501 at 502 , quoted in.J . -G.  Caste! , 
Conflict of Laws ( 2nd ed . ) at 528 ) . Illegitimacy is also 
a status . It involves a deprivation of some of the rights 

which attach to the status of legitimacy . In either cas e ,  
attributes flow from the status independently of the 
volition of the persons concerned . 

T�e basic difference between legitimacy and illegi-
- �  -- - - - - '-

timacy today is this : a legitimate child is the child of 
his mother and father and legal benefits accrue from his 



relation to e'ach parent whereas , with rare exception , 
an illegitimate child has rio legal relationship with 
his father and benefits only from his re lation to his 
mother . Some of the disadvantages of illegitimacy are 
linked with infancy or.other dependency while other 
disadvantages endure for the lifetime of the illegitimate . 

At common law, illegitimacy had the effect of 
precluding inheritance from lineal ascendants and from 
eollaterals . Modern law indulges in greater regulation 
of fami lial relationships and the attendant obligations . 
Many legis lative provisions , explicitly or implicitly , 
distinguish between the legitimate and the i llegitimate • 

. 

The discuss ion below canvasses in Alberta the type of  
legis lation commonly affecting the illegitimate . It does 
not exhaust the Alberta legislation on chi ldren , nor does 
it include federal legis lation . (There are references to 
relevant federal provis ions in th� Ontario Law Reform 
Commission ' s  Report� Family Law, Part III :  Children , 
eh. 1: " Children Born Outside Marriage " ( 1 9 7 3) , pp . 1-32 . 
Robert Curtis put together a us eful compilation of Alberta 

I 

legislation on children in the summer of 1 9 7 2 ; many of 

/1 

Mr .  Curtis ' provis ions do not vary with legitimacy . Legis
lation in other provinces is descr�bed in the Cruickshank 
article , and in an article by A .  L . '- :t:oote entitled " Family 
Organization and the Illegitimate Child ,!' _ _  found in S tudies 
in Canadian Family Law edited by D .  Mendes da Costa , vol . 1 ,  
eh. - 2, p. 45 . ) The legislation covered is grouped into 
these .subj ects : ( i )  guardianship , custody and access ;  
( i·i) w�dship ; ( iii )  maintenance ; ( iv )  succes sion ; and 
(v) other matters related to parentage . 
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(i) �uardianship , custody and access  

( The his torical summary is bas ed on H .  K .  

Bevan , The Law Re lating to Children (London : Butterworths , 

1973) , eh . 9 .  The Ontario Law Commis sion give a fuller 

historical account in �art I I I  of their Report on Fami ly 

Law at pp . 8 8 - 90 . ) 

At common law , the father was the natural guardian 
of his legitimate infant child and , as such , was entitled 
to his custody . Custody in its wide meaning represents 
"the whole bundle of rights and powers vested in a parent 
or guardian " (Bromley , Family Law , 4th edn. , p .  268 ) . In 
England , it embraces 

� 

0 e • the rights to the s ervices of the child , 
to exercise disciplinary powers over him, 
including that of administering reasonable 
corporal punishment , and to determine his 
upbringing , especially the kind of education , 
religious and s ecular , that he should receive . ( (Bevan , p. 2 56)  

The father ' s  common law right to 1custody was almost absolute, 
of I � 

although toward the end of the nineteenth century the Court 
I 

of Chancery , in the exercise  of.itsprisdiction on behalf 
I 
I 

of the Crown as paPens patPiae, !relaxed it somewhat .  

\, / 
In 1839, Talfourd ' s  Act enip9wered/the Court of  

Chancery to  give the mother custody of  her legitimate 
child until the chi ld reached the age of 7 .  This right 
was extended in subsequent legis lation .  Before Talfourd ' s  
Act the decision of the court (either in a proceeding at 
common law instituted by wri t  of habeas coPpus or in a 
proceeding in equity ins tituted�by petition to the Court 
of Chancery) might allow the mother custody . Eventually , 



paramount consideration in cus tody disputes came to be given 
to the welfare of the child . (Bevan , p. 2 5 8 ) 

The power to order access can also be·trac ed back 
to Talfourd ' s  Act (Bev�n , pp . 29 9-301 ) . It is well 
established today--if not by legis lation , then by application 
of the principles of equity . (For a mor� extensive 
exposition of the law of access ,  particularly as i t  affects 
the father of an illegitimate child , see Cruickshank , 
pp . 29-39 , on " Visitation" . ) 

The common law did not accord to either parent the 
right to custody of an illegitimate child . Guardianship 

. 

was in the Crown as parens patriae. In Re Lloyd ( 18 41) 1 

3 Man. & G .  5 47 , Maule , J . , doubted whether the mother 
was " anything but a s tranger" to her child . The English 
Court of Appeal was s ti ll denying any legal relationship 
between her and her child in 18 8 3 ,  although in exerc ising 
its discretion to award custody , equity looked to the 
natural relationship with a view to benefit the child . 
It considered in this order : the mother , the putative 
fathei, the mother ' s  relatives , and the guardians nominated 
by the father . (R . v. Nash , Re Carey ( 18 8 3) , 10 Q . B . D .  
454.} 

But in Barnardo v .  McHugh (11891) A.C . 38 8 )  
the House of Lords eventually recognized that,  
in view of her duty to maintain her illegiti
mate chi ld up to the;age of 16 (under the Poor 
Law Act 1834 , s .  7 1 ) , it was imposs ible to deny 
her.a legal right in relation to custody . 

. ' 

( Bevan, ,, p .  302) 
� 

lo 



According to Cruickshank ( fn .  7 4  and pp . 18- 2 3) a line 
. 

of-cases cuLminating in Re Logue and Burrell (19 70)  
15 D . L . R. (3d )  129 (Ont . c . A . ) has confirmed the 
principle . The Supreme Court of Canada took thi s  view 
of the law in Re Baby Du�fell: Martin v .  Duffel! , [ 1950] 
S.C.R. 737 ( at 7 4 4� peP Cartwright J . ) : 

- . 

It is  • • • well s ettled that the mother 
of an . illegitimate chi ld has a right to its 
custody , and that , apart from statute , she 
can lose such right only by abandoning the 
child or so misconducting herself that in 
the opinion of  the Court her character is 
such as_ to make it improper that the child 
should remain with her . 

Mrs . Russell traces the history of the English and 
�berta law on guardianship and cus tody in her paper on 
G�ardianship (pp. 2 5-33) . Cruickshank treats the law of  

guardianship at  pp . 2 7-2 8. 

Guardianship is now dealt with in Part 7 of  The 
Domestic Relations Act (R . S . A .  1970 , c .  113) . Subj ect 
to the,power of the Court to appoint guardians , the mother 
is the sole guardian of an illegitimate infant ; the father 
and mother are the j o int guardians of their infant ( section 
3 9) . A parent may appoint a person to be guardian of 
an infant after the parent ' s  death and the testamentary 
guardian so appointed acts in the place of that.parent as 
·guardian ( section 40) . 11 Parent 11 is not defined . It is 

// 

que�tionable whether it includes t_!le/father of an illegiti-
- ---·- --

mate chil�i.. If  it does , Mrs . Russell (Guardianship , p .  56) 
-------

see&�this incongruous result: the father , during his 
/ 

'---/lifetime, is not a guardian of h.j.s i llegitimate infant 
(section 39 ) , but nevertheless he may appoint a person to 
be guardian upon his death ( section 40) . 

t:•E. �.. - -

_.._. � 

. )-. r 

-



Section 3 9  may be limited tog1ardianship of the 
person because on a literal reading of  section 7 o f  the 
Public Trustee Act ,  R . S . A .  1970,  c .  301, the Public 

- Trustee is  guardian of the estate of an infant if letters 
of guardianship have �ot been issued . S ection 7 say s : 

.... 

(1) Notwithstanding anything cont�ined in 
� any other Act , any money other than 

wages or salary and any property to 
·which an infant is entitled under an 

intestacy or under a will,  settlement , 
trust deed , or in any other manner 
whatsoever , and for whose es tate no 
person has been appointed guardian by 
the issue of letters of guardianship , 
shall be paid or trans ferred to the 
Public Trustee . 

- (2) The Public Trus tee shall account to the 
infant according to the provis ions of 

:: 
the law , will or trust instrument ,  as 
the case may be . 

Mrs . Rus sell examines this question in her paper on 
Guardianship (pp . 118- 123)Q 

• custody is also dealt with in P art 7 .  Unless his 
authority is otherwise limited , the guardian " shall have 
the custody of the person of the infa�� and the care of  
his education" (section 52 ( 2 ) (d ) ) .  Under section 46, 

ll, 

application may be made by the father or mother of  an infant , 
or by the infant hims elf,  for an order as to the custody of  
the infant and the right of  access of  either parent . In 
making an order , the Court mus t  look at the welfare of the 

,�infant, and the conduct and wishes of the parents . Mrs . 
�ssell (Guardianship , pp . 90 . 91 )  says : 

�- ---- 0 

. ' 

Under the common law an infant has long 
been able to make application for its own 
guardianship {a%. paPte Edwards {1747) 3 Atk. 
519; Re Brown's Will,  Re Brown's Settlement 
(1881-) -18 Ch . D . �c . A . ) ) but Halsbury states 



? 

that even this power is ill defined and very 
narrowly exercis ed .  

t' 

,L� 

The ques tion o f  the j ,urisdiction of the Court under 
section 46 o f  The Domestic Relations Act to entertain an 
�application by the f ather for custody of  his .illegitimate 
child was rais ed in the recent cas e of Nelson v .  Findlay and 

.. 

Findlay [197 4 ]  4 W . W . R •. 272 . McDonald J. found j ur isdiction . 
Referring to the maj ority j udgment in White v .  Barrett 
.(cited below in connection with the Family Court) delivered 
� McDermid J . A. ,  he says (at 2 7 4 ) : 

I adapt the reasoning o f  Clement J .A .  
[stet] to the interpretation o f  s .  46 of  
The Domes tic Re lations Act . In  my opinion 
the ordinary meaning of " father" in that 
section, both when the section was first 
enacted in 192 7 , c .  5, s .  68 , and today, 
includes " natural father" , and prima facie 
_that is the meaning to be as cribed to 
• father " . The mere fact that The Domestic 
Relations Act is principally concerned with 
matters aris ing between married persons does 
not.displace that prima facie meaning . The 
immediate context of the s ection is Pt.  7 
of the statute . Part 7 is entitled 
• Guardianship " . One of  the sections in that 
Part is s .  39 , which expres s ly deals with the 
.guardianship of an il legitimate child . Clearly 
the Legis lature did not intend Pt . 7 to be 
concerned only with children produced by 
marital relationships . 

In 1962 , the S askatchewan Queen ' s  Bench construed 
a s ection akin to s ection 46 of  the Alberta Act to permit 
the father of an illegitimate child to apply for access 
(Re Alderman, 3 2  D . L . R. 7 1 ;  Infants Act, R . S . S . 19 5 3 , c .  306 ,  
s. 2). The Ontario Court o f  Appeal has also cons trued a 
simtlar s ection to permit application for access ( Re Cresby 
(1970), 2 1  D . L . R . ( 3d )  166 ; Infants Act, R . S . O .  1960 ,  c .  
187, s. 1 ( 1 ) ) .  (Jurisdiction in Ontario is in the Surrogate 
Court. The case of Re Baby Duffel! es tablished the j uris-

·diction of this Court to hear the mother ' s  application in 

"' 



" 1 3 �  

respect of her i
_
llegitimate child . )  

Writing before Nelson • v .  Findlay was decided, Mrs .  
Russeil argues (at pp . 91- 9 3  of her paper on Guardianship 
prepared for -the Institute)  that Re Alderman is inapplicable 
in Alberta becaus e our Domes tic Relations Act is specific 

. 

that the mother of  an illegitimate child is its sole 

��r�ian (Vandenberg v .  Guimond (1968) , 66
_ 

W . W . R .  408 (Man . 
C . •. A.J ) ; the Saskatchewan Infants Act was s ilent . Then, too , 
in Saskatchewan the rules o f  equity prevailed in all questions 
relating to the cus tody o f  infants (Queen ' s  Bench Act, 1960 
(Sask. ) ,  c .  35 , s .  4 4 ) , whereas in Alberta they prevail when 
they do not conflict with the Domestic Relations Act ( s ection 
51) . _  The Act does not appear to contemplate the father of  
�- - !�legitimate chi ld s ince it is  specific that guardianship 
is in the mother alone • This being so , the Act takes 
p�ecedence over any rule of equity which otherwis e may 
permit a putative father to app ly . Neither of Mrs . Russ ell ' s  
arguments appears to have been made before McDonald J . , 
and the case of Vandenberg v .  Guimond _is not cited . 

Equitable j urisdiction may require the Court, as 
parens eatriae, to decide what is best for the infant . 

'f""F" ..- -..- - � - - .,... 4 - - -
- .... · - ..._, - - ... " - - -
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irrespective of how the matter comes before the Court ( Sara 
' I 

v. Sara (No .  2 )  (1964 ) , 46 w . w . R .  125 (B  • .  c . c . A . ) referring 
to �  Manneville v .  De Manneville ( �_80 4 ) ,  10 Ves .  J .  5 2 ; 
3 2.  E . R .  762 ) . 

(The status of  the father of an illegitimate chi ld 
to apply for custody or access  was examined c �osely 

in the 1 9 7 2  work of the Director and Gerritt elements . )  

Section 47  and 4 9  are concerned with custody di'sputes 
between a parent or other responsible person and a third 
party. " Other responsible person " means " a  person 
legallY. liable to maintain an infant or entitled to the 
custody o f  an infant" .  The Court is given wide discretion 
to refuse an application by a parent or other respons ible 
person for custody ( section 4 7 ) . An order for delivery o f  
the infant to the app licant must b e  for the welfare o f  the 
infant (section 4 9 ) . (Two lines o f  j udicial interpretation 
c�ncerning the effect of section 47 on the equitable 
jurisdiction of the Court of Chancery are discussed in 
�� · R¥s sell ' s  paper on Guardianship , pp . 10 0-106 . )  Once 
again , · it is doubtful that the father of an illegitimate 
child qualifies as "parent" . His s tanding as an " other 
responsible person" will depend on his ability to fit 
within the definition . 

Section 50  allows the Court , in awarding custody, to 
consider the religion in which a child ought to be brought 
up . _ It is dealt with under " Other matters related to 
parentage" .  

Throughout P art 7 ,  " Court" � means the Supreme Court 
of Albert�, or a judge of the Surrogate Court s itting in 
chambers ( section 3 7 ) • 

l'1 - . 



The Family Court also has j urisdiction in custody 
disputes . A� j udge o f  the Family Court has discretion 
to make an order regarding the custody of and the right 
of ·. access to a child whose parents are in fact l iving 
apart. Application may be made by either parent or the 
child himself . In ma�ing the order ,  the j udge must  have 
regard to the best interests of the child c The order is 
void to the extent that it is in variance with an order 
of a sup e�ior court . (The Family Court Act , R . S . A .  1970,  
c .  133-, s..  10. ) ,.. ..... 

In White v .  Barrett [ 19 7 3] 3 W. W . R .  2 9 3 ,  the Appellate 
Division of the Supreme Court of Alberta held that the 
Family Court has j urisdiction under s ection 10 to entertain 
an application by the father of an illegitimate child for 
access , but had doubts as to the Family Court ' s  j urisdiction 
over cus tody . The issue whether a j udge of the Family 
Court has competence to exercis e equitable j urisdiction is 
not rais ed . The Family Court Act does not purport to confer 

this j urisdiction . On one view , the pPima facie right 

of the mother of an illegitimate child to its custody can 

only .pe overridden by the application of equitable princip les 

(memorandum dated June 12th, 197 2 , by R.  J .  Poole , Solicitor , 

Department of the Attorney General ,  pp . 26 et seq . ) .  This 

was the position taken by Judge Hewitt in Wens ley v .  Orchard 

(Edmonton Family Court , 2 4  July 1970,  unreported ) . 

Cruickshan k (p . 1 5 )  identifies five s ituations where 

�e father of an illegitimate child may want to bring a 
custody action : 

(1) Against the mother who wants to keep her 
child . " ,  

( 2) To assert parental rights upon the death 
of the mother . 

.,�.. ... 



(3) Against a third party with de facto 
custody {usually the mother ' s  

�relatives } .  

(4) to prevent a child welfare agency . 
from completing protection proceedings . 

( 5) To prevent the mother , an agency , 
and adoptive parents from comp1eting 
an adoption . 

�is " breakdown is helpful . 
. : � 

� "' .- _. '-
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(ii) Wa:t:ds;hip 
' 

I 

In England , the establishment of  a c ivil j urisdic-
tion to deal with children living in undesirable condi tions 

. . 

began with the Indus trial S chools Act 1857 (replaced by an 
Act of the s ame name in �866) . This care j ur isdiction , 
together with that granted under the Elementary Education 
Act 1876 to deal with failure to comply with a school 
attendance order , was re-enacted and extended in the Children 
Act 1908 .  The Indus trial S chools Acts embraced " children 
who were vagrants or were found begging or des titute or 
who , being inmates in a poor law ins titution , were refractory 
or whose parents were unable to control them" and " such 
childre� could be s ent to an Industrial School for care , 
education and training . "  (Bevan , pages 4 and 19 ) 

. · - "'  

Care j urisdiction in Alberta today is contained in 
Part· 2 of  The Child Welfare Act , R . S . A  • .  1970 , c .  4 5 .  This 
Par� i� concerned with neglected and dependent children . 
�he_ procedure whereby such children may become wards of the 
Crown is described below . It is important to an examination 
of the .legal relationship exis ting between an illegitimate 
child and his father . 

The definition of "neglected child" is wide . I t  
means a child in need o f  protection ( section 1 4 ( e ) ) ,  and 
includes : 

c.z : � 
:: 

(xiv) a child who is not under proper 
guardianship or who has no parent 

_ _ _ .. - 
... .. - - - - -

(A) - capable o f  exercis ing, or 

- J�l -�����ng _ �o � exe;cis e ,  or 

(C) capable of exercising and willing 

ex � :. �.;. � s : 
to exercise , 
- - -· - - -

- ... - -- ..,. 

p�oper _ parental control over the child ; 
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(xv) a .child whose parent wishes to dives t 
himself of his parental respons ibi lities 
·toward the child . 

•parent" includes a s tep-parent ( section 14 ( f) ) .  
�Judge" means ( s ection 14 (d) ) :  

( i) a j udge o f  a district court , or 

(ii ) a j udge of  the - j uvenile court , except in 
connection with permanent wardship orders , 
or 

(iii) a j udge of the Supreme Court acting under 
section 2 7  [appeal from an order of a 

- district or j uvenile court j udge ]  or upon 
a further hearing where he has directed 
a continuation of temporary wardship . 

A child may be apprehended without a warrant where 
there are reasonable and probab le grounds for be lieving that 
he is a neglected chi ld ( section 15) . Following apprehens ion , 
a hearing shall be held to determine whether the child is 
in fact a neglected child (s ection 18 ) . Notice "shall be 
served personally upon a parent or guardian o f  the chi ld'' 
and 

• • • the j udge shall not proceed to hear 
and dispose of the matter until he is 
satisfied that the parents or guardian 
and the Director [ of Child Welfare ] have 
been notified of the hearing , or that 
every reasonable effort has been made to 
give the notifications . 

(section 19 ( 1 ) ) 

Notwithstanding subsection ( 1 ) , the j udge may authorize a 
form of s ubstituted s ervice , and accept les s  than the ten 

. 

aays 1 - notice pres cribed , or dispense with s ervice of notice 
(section 19 ( 2 ) ) .  Persons unconnected with the case are 
c �-

�xcluded from the hearing (s ection 2 0 ) . I f  the child is 
c . ::: - - -

not- neglected , the j udge may direct . his return to the person 

.. 
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· from whose  care .he was apprehended ( section 22 ( 1 ) ) .  I f  
th e  chi ld i s  neglected , the j udge may adjourn the case 
for not longer than twelve months at a time and order the 
child returned home subj ect to inspection and supervis ion 
by a child welfare worker ( s ection 2 3) . As a s econd alter
native , the j udge "may conunit·. the child to the custody o f  
the- Director a s  a temporary ward o f  the Crown " for not more 
than twelve months ( s ection 2 4 ) . On review of an order 
of temporary wardship , s ection 22 or 23 may be applied , or 

-

the j udge may make a further order under s ection 2 4  ( section 
-- - - -

25) .  The third alternative is an order of permanent ward-
ship . Where the Director is of the opinion that a child 
should be made a permanent ward of the Crown : 

• • • if the j udge finds that the child is 
a neglected child and if it appears to the 
judge that the public interes t  and the 
interes t of  the child may best  be served 
thereby , the j udge may , by order , commit the 
child permanently to the cus tody of the 
Director as a permanent ward of the Crown . 

· 

(section 26 ( 2 ) ) 

The j udge also has the option of making one of the orders 

descrioed above ( s ection 26 ( 3) ) .  Persons liable under the 
law may be ordered to contribute to the support and main
tenance of a child who has been made a temporary or permanent 
ward (sec tion 26. 1) .  Any order made by a j udge o f  the 
district court or the j uveni le court may be appealed to the 
judge of the Supreme Court ( section 2 7 ) . Extra-provincial 
orders and evidence have force and effect in Alberta (s ection 
29) .-

A child may also become a permanent ward of  the Crown 
� voluntary surrender of cus tody to the Director by a 
parent for the purpose of adoption ( section 30) and this 

- sur�ender binds the father of an illegitimate child who 
subsequently marries the mother (subsection ( 3) ) .  
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The Director of Child Welfare is  the guardian o f  a 
ward of the Crown, and this ·is notwithstanding The 
Domes tic Relations Act (s ection 3 1 ) . An order of  wardship 
takes precedence over any other crder for cus tody ( s ection 
32) . Efforts mus t  be made to bring a ward up in his own 

. 

religious denomination or faith , but the Minister has power 

to certify " that he is s atis fied that the �st interests 
of the child require that the placement of the child no 
longer be governed by religious denomination or faith 11 
(section 3 4 ) . "A parent or person who is guilty of  an act 

or omiss ion contributing to a child being or becoming a 
neglected chi ld or likely to make him a neglected child 
is guilty of an o ffence 11 and liable to fine or imprisonment 
or both ' ( s ection 4 3 ) . 

The recent cas e o f  Regina v .  Gingell ( Gingel)  [ 19 7 3 ]  
6 w.w. R. 6 7 8  (Alta . C . A . ) es tablishes that the father of  an 
illegitimate child is not a parent within Part 2 of  The 
Child Welfare Act , and therefore is not entitled to notice 
of �ardship proceedings under s ection 19 ( 1 ) . He may 
nevertheless have a right of  appeal under section 2 7 ( 1 )  as 
a person in whos e care the child may have been at the time 
of its apprehension ; and if he can show this right , he may 
adduce evidence and be heard on the ques tion in issue . 
White v .  Barrett is dis tinguished , as is Re Lyttle ( 19 7 3 ) 
s . c . R. 5 6 8  (Ont. ) ,  a case in which adoption proceedings 
were s tayed pending hearing of the application o f  a father 
for cus tody of his illegitimate son who had_ been surrendered 
to the Children ' s  Aid Society by the mother and made a 
ward- of the Crown without notice to the father . 

���e� J . , who heard the appeal from the Juvenile 

Court (reported as Re K . R . G .  and A . J . M .  [ 1 9 73 ] 4 w . w . R .  732 ) , 
had said_=: _ 



• • • � interpretation of the definition of 
the word " parent" in The Child Welfare Act 
is that it should be a person identi fiable 
as a parent , and in that context should be 
confined to mean and include : 

1. The mother of a child (whether 
legitimate or illegitimate) . 

2. The father of a legitimate or 
legitimated child . 

3. The s tep parent , being the person 
married ,  by a subs equent marriage , to the 
lawful parent of the child . 

4 . Those persons who by a paternity 
order o f  the court or by a paternity agreement 
�ve acknowledged and identif ied their parent
hood . 

27�·-

The j udgment o f  the Appellate D ivision does not endors e 
his interpretation . 

While Gingell was on appeal ,  Legg _o . c . J .  gave j udgment 
in Re N . v . c .  [19 7 3 ]  5 w . w . R .  2 57 . He , too , concludes that 
the father of  an illegitimate child is not entitled to notice 

of wardship proceedings under s ection 19 ( 1 ) . He goes on to 
find that the father does not have any s tatus o f  any nature 
before the court ; nevertheless ,  the court may hear him :  

I can visualize cas es in which i t  
would be · in the bes t interests o f  the 
child to have the putative father repres ented 
� counsel . I am of the opinion that a 
discretion lies in the court to allow the 
putative father or any other person to be 
repres ented and take part in the proceedings . 
The courts have exercised this discretion in 
other branches of  the law , particularly in 
probate matters . However ; the onus res ts 
with the putative father to make application 
to the court to be heard and to be repres ented , 
and demonstrate to the court reasons why it 
should exercis e its discretion in his favour . 
Failing this , the putative father has no 
status before the court in wardship proceedings . 

(p . 262) 
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( iii) Maintenanc� 

The conunon law " imposed no direct .civil lia
bility on the father to maintain his legitimate child . 
cons equently ,  he was not liable for any debt incurred 
by the child , even a debt aris ing from the supply of 
necessaries , unless  he had given the chiid authority 
to incur it or had contracted to pay for it" (Bevan , 

p. 453 } . As right to custody became recognized in the 
mother , she ,  too , was exempt· from liabi lity to maintain . 

The same was true for an illegitimate child . The 

tather · could accept liability for the support of  the child 
by contracting with the mother. However , the agreement 
could not bar affiliation proceedings . (Bevan , p .  45 4 )  

The common law did lay down a duty to protect 
•whenever anyone old enough to be held legally responsible 
assumes the care of someone who , becaus e of immaturity or 
disability , is unable to look after himself . " This duty 
is " a ·natural incident of parenthood" (Bevan , p .  17 5 ) . 
Once the duty to protect was established , wi lful neglect 
to provide adequate food , clothing , medical aid or lodging 
gave rise to criminal liability (Bevan , p .  45 5 ) . 

• The inadequacy o f  the common law led to the creation 
of a statutory duty on the parent to maintain the child 
as . .  part of the Poor Law of Eli zabeth I "  (Poor Relief 
Act 1601)  (Bevan , p .  4 5 5 ) . This duty has been carried 

_ fo�ard to the present day . Section 3 of The Maintenance 
Order Act ,  R . S . A .  19 7 0 , c .  22 2 , . provides in subsection ( 2 ) : 

· �- t  



'l'he: father of , and mother of , a child 
under the age of s ixteen years shall provide 
maintenance , including adequate food , 
clothing , medical aid and lodging , for 
such child . 

This Act also places an obligation on family members 
(husband, wife , father , mother , grandfather , grandmother 
children , grandchildren) , who are able , to provide main
tenance for a disabled or destitute person ( subsections (1 ) 
and ( 3 )  of  section 3 ) . "Child" includes the child o f  a 
husband or wife by a former marriage , but excludes an 
illegitimate child (section 2 (a ) ) . The i llegitimate , · 

therefore , does not benefit from the duty to support 
impose� by this legislation . In turn , he is not obliged 

21 

to maintain his parents and grandparents when they are ai ling 
or destitute . 

The main provisions for maintenance of the illegi-

. timate child are in Part 2 of The Maintenance and Recovery 
Act ,  R . S . A .  1970 , c .  2 2 3 . The obligation to maintain is 
determined in conj unction with affiliation proceedings . 
Under . this Part,  the putative father may be identi fied and 

. 

rendered civilly liable for the support of his illegitimate 

child. Yet he acquires no rights in relation to the child . 

In his artic le on " Family Organization and the 
I llegitimate Child" (at pp . 5 3- 5 4 ) , A .  L .  Foote says " the 

legis lation in Canada indicates that the obligation to 
maintain an illegitimate child is also a matter of  
subs tantial public interes t" . He supports his . .  s tatement 
� pointing out the following : 

' ' 
:: c ""  : 



(1) des ignated public offic ials [ in Alberta ,  the 
8irector o f  Maintenance and Recovery] may initiate the 
action ; ( section 13 ( 1) ( c ) ) 

(2) appropriate public officials [ the Director 
of Maintenance and Recovery] may be called upon to 
provide aid and advice .to unmarried mothers ;  

(section 9 )  

(3) there is control over out-of-court arrangements 
for a child ' s  support ; and (section 1 0 )  

( 4 ) identification o f  the actual father is not 
necessary to succeed in an action . (section 18 ( 2 ) ) 

There is a fifth factor in Alberta : 

(5)  the Director of Maintenance and Recovery must  
be notified of  proceedings ,  and may retain counsel  for 

c;J U  

a complainant , or appear and intervene in the action . 
(se9tion 13 ( 3 )  and ( 4 ) ) 

Apart from the Directo r ,  a cQmplaint may be made 
by the mother , or by the next friend or guardian o f  the 

child ( s ection 13 ( 1) ( a )  and (b ) ) . "Mother" is defined 
in section 7 (c )  to mean : 

(i )  a single woman who has been delivered 
of a child or who is pregnant and likely 
to be delivered of a child or who was 
pregnant and the pregnancy terminated 
�ithout the birth of a child , or 

.(ii) a widow who 

-S E :· :.. :.. : �� 

� ::-
"- - - - .  :: :: - -,...-

(A) has been delivered o f  a child , or  

(B) is  pregnant and likely to be delivered 
of a child , 

· - - - _ _. _ _ _ _ 

�·· _ ,  . _ _ 12 months or more after the death o f  her 
- - - · "' =  -- - - ·· -- husband , or 
......; �=-- : -� - � ·- - -

., 



(iii) a:married woman living apart from her 
·husband who 

(A) has been delivered of a child , or 

(B) is pregnant and l ikely to be delivered 
of a cqild , 

12 months or more after she ceased 
· cohabiting with her husband , . or 

(iv) a woman mentioned in subclause (i) , (ii) 
or (III) who has married or resumed 
cohabitation with her husband , and 

tA) who may make a complaint or continue · 
proceedings pursuant to section 14, 
subsection (3) , or 

(B) 

or 

who incurred the expenses mentioned 
in section 21 , subsection (1), 
clause (a) and who married or 
resumed cohabitation with her husband 
before the making of an order or the 
entering into of an agreement , 

----�-

(v)· a married woman who has been delivered 
of a child , 

(A) where a person other than her husband 
admits that he is the father of the 
child, or 

(B) where a court has found that the woman ' s  
husband is not the father of the child. 

The complaint must be made within the lifetime of the 

putative father {the person alleged to have caused the 
-

pr�gnancy) and not later than 24 months after the birth 

.. !3r·· 

of the child , or within 12 months after an act of acknowledg

ment by the putative father , or his return to Alberta 

(section 14 (1) ) .  Ordinarily , the putative father is 

served with a summons , although a judge may issue a warrant 

for his arrest. A warrant for arrest may also issue for 

non�appearance without just excuse (section 15) . There 

is another consequence of non-appearance: if the 

-.. 



complainant wants , the judge may hear the evidence and 

make any order he could have made had the putative 

father appeared; however , the declared father has 30 

days from the date of thecrder to apply for.a rehearing 

which may be directed in the discretion of the judge 

(section 16) . "Judge" ·means a judge of the district court 

(section 7 (b) ) .  Section 19 contains special evidentiary 

provisions. 

These proceedings may result in an order declaring 

the putative father or fathers (where the judge is s�tis

field that any one of a number of persons named in a 

complaint caused the pregnancy) to be the father for the 

-purposes of Part 2 (section 18) . 

34 ... 

A person declared to be father may be ordered to pay 

·expenses related to the pregnancy and the illegitimate child. 

Likewise , the mother may be ordered to contribute toward 

the expenses , whether or not there is a declaration as to 

paternity (sect ion 20) • This includes the reasonable 

expenses for the maintenance and care of the mother for a 

time �efore and after delivery , a monthly sum for the 

maintenance and education of the child until he attains 

the age of 16, or 18 if he is attending school or incapable 

of earning his own living , burial expenses for mother or child , 

and the costs of proceedings (section 21 (1) ) .  Consideration 

shall be given to the ability of the mother and of the 

declared (or , in the case of an agreement , the putative) 

father to pay (section 21 (2) ) ;  and to the probable standard 

of living the child would have enjoyed had he been legitimate 

(section 21 (3)) . Liability may be satisfied by payment 

of a specified sum , even though.that sum is payable in 

periodic instalments (section 21 (4) ) .  An order or agree

ment made pursuant to the Act may be varied under section 



22, or terminated under section 23. Liability for 

payment of a monthly sum towards the maintenance and 

education of a child terminates automatically on death 

.33 

or adoption of the child , or when the mother marries , or 

resumes cohabitation with her husband , and retains custody 

of the child (section 23 (1) ) .  However , when the mother 

retains custody the order or agreement may be reinstated 

by a judge (section 23 (2) ) .  Section 23 does not affect 

a provision for satisfaction of liability by payment of 

a specified sum (subsection (7) ) .  A judge may require 

security for future performance of an order or variation , 

and commit to jail for failure to furnish the security 

(section 24) . Payments are to be made to the Director 

or to such person as the Director directs (section 25) . 
• t 

The lands of a person in default may be bound by regis-

tration in the land titles office of the order or agree

ment ; registration takes effect like a charge of a life 

annuity on the land (section 26) . An order or agreement 

binds the estate .of the declared or putative father 

after his death (section 27) . There is no abridgment of 

other remedies against the father of a child born out of 

wedlock (section 32) . 
i 

Collection of monies payable under an order or agree

ment is covered in Part 4. The Director is responsible 

for enforcement (section 60) . Jurisdiction is in the 

district court (section 59 (a) ) .  Sections 61 to 70  lay 

down the procedure and penalties. 

Foote points out (pp. 55-56) that all children , 

illegitimate in fact , are not protected by this legislation: 

the child of a widow must be born 12 months or more after 

=the-death of her husband; and the child of a married woman 

living apart from her husband, 12 months or more after the 

=cessation of cohabitation. 
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In her p�per on Illegitimacy (at pp. 35-36) , Mrs. Russell 

names three ways that the mother of an illegitimate child 

under The Maintenance and Recovery Act is in a better 

position than the mother of a legitimate child under 

section 27 of The Domestic Relations Act: 

(1) the father may be required to pay for her 

maintenance and care for a time before and 

after delivery� 

(2) the father may be required to pay a reasonable 

sum for the care and maintenance of the child 

before the date of thecrder or agreement, 

that is , the order may provide for a retro

active payment; and 

(3) the father's estate may be bound by registration 

of the order or agreement in the land titles 

office. 

The question of maintenance for the illegitimate child 
may be raised in the context of legislation unconnected with 

affiliation under The Maintenance and Recovery Act. Such 
legislation is canvassed in the paragraphs 

Section 27 of The Domestic Relations Act provides a 

summary procedure for obtaining a "protection order" from 

a magistrate. ("Magistrate" is defined in The Interpretation 

Act, R.S.A. 1970 , c. 189 , section 21 (1) .1 6 (am. S.A. 1971 , 

c. 86, s., 19) , and means "a provincial judge appointed 

under The Provincial Court Act".) It appears to be confined 

to -legitimate children. Application may be brought by a 

married woman deserted by her husband for maintenance for 

•his wife and children .. (subsections (1) to (4) ) .  The 

�ourt may restrict its order to th� maintenance of the 

children (subsection (6) ) .  A married woman who has not 

been deserted may apply for maintenance of "their children 

in her care'' (subsection (5)). A divorced woman mav aoolv 



for maintenance of " legitimate children of herself and 

her divorced husband" in her care or custody where there 

is· no other order for their maintenance (subsection (7) ) .  

In contrast , section 4 6 (5) of The Domestic Relations 

Act may embrace the iliegitimate child. Section 4 6  is 

discussed above in connection with custody. Subsection 

{5) enables the Court , on an application for custody , to 

make an order for the maintenance of the infant " by the 

father or by the mother , or out of an estate to which the 
--

infant is entitled. "  This subsection-will include the 

father of an illegitimate child if the custody provisions 

are so construed. 

"6� 

Section 4 8  provides that the Court may order a success

ful applicant (parent or other responsible person) for 

custody to pay the cost incurred by another person, or a 

school or institution in bringing up the infant. The 

position in respect of an illegitimate child is open for 

construction. __ __.....-

·The Infants Act protects the property of an infant , 

but permits applications for the maintenance, education 

or other benefit of the infant from his estate. Its 

significance for the illegitimate , particularly with 

respect to the position of his father , is dealt with 

later. 

The Social Development Act , R. S.A. 197 0 ,  c. 345 , 

provides for the payment of a social a�lowance to "a 

person who is unable to provide the basic necessities 

for himsel�
.
a�� his dependants ,,if any" (section 2 (f) and 

(g), and sections 6 and 7) . The social allowance is to 

be "in an amount that will be adequate to enable the 
"' .. ':;:. - -

person to Obtain the basic necessities for himself and 

-.w 



his dependants (section 11 (2) ) .  "Dependant" means "a 

child who i� dependent for 'support'' by reason of age 

6� 

(under 16 ) ,  attendance at an educational institution, 

mental or physical incapacity, or unemployability (section 

2(bl)). A social allowance may also be issued on 

behalf of a child whose "parents are unable or unwilling 

to properly care for their child" and who is being 

•properly cared for in the home of another person or in 

an institution" (section 8 (1) ) .  The words "child" and 

·�arent" are not defined. It may be asked whether they 

take in the relationship between an illegitimate child 

and his father. 

Part 3 of The Maintenance and Recovery Act provides 

for recovery, either by agreement to repay (section 35) or 

.pursuant to court order (section 42) , of an overpayment of 

a social allowance. Section 5 6  deals with recovery of the 

payment of a social allowance for maintenance of a dependent 

child: -----

(1) Where the parents of a child fail to 
provide adequate maintenance for their 
dependent child for whom a social 
allowance is being or has been paid 
under The Social Development Act , either 

.or both parents may enter into an agree
ment with the Director to pay maintenance 
for the child in a manner agreed upon. 

(2) If no agreement to pay is entered into 
by a parent or upon the failure of a parent to 
comply with the terms of an agreement, the 
Director may make an application to a 

.magistrate for an order for maintenance 
and sections 27 to 30 of The Domestic Relations 
Act apply muta tis mutandis and all proceedings 
shall be conducted in· the same manner and to 
the same effect as if the application in 
respect of maintenance were made by a wife 
where the application is restricted to the 
maintenance of a child. 

-



(3) Where no agreement to pay is entered 
into by a parent ,and the parent is 
resident outside Alberta, the Director 
may , on behalf of the dependent child 
apply under section 5 of The Reciprocal 
Enforcement of Maintenance Orders Act 
for a provis�onal maintenance order-
against that parent. 

The cross references in The Maintenance and Recovery Act 

3 r�:· 

(Part 3) to The Social Development Act, The Domestic 

Relations Act (protection order sections) and The 

Reciprocal Enforcement of Maintenance Orders Act, R.S.A. 

1970, c. 313 (application by a dependant resident in 

Alberta for a maintenance order against a person resident 

in a reciprocating state) suggest that the words "parent" 

and " child" have the same meaning in all of these provi

sions. If section 27 of The Domestic Relations Act applies 

only to legitimate children, a view which the language of 

the section supports, the other legislation may be similarly 

interpret�d. 
------

Under The Family Relief Act, R.S.A. 197 0, c. 134, 

•child" includes an illegitimate child of the deceased 
• 

person. The tests for paternity are acknowledgment by 

the deceased man and declaration by an order under The 

Maintenance and Recovery Act or a predecessor (section 

2 (b) ) . Children of a marriage void because a spouse 

presumed dead was in fact alive have rights under The 

Family Relief Act as if the void marriage had been valid 

(section 3) . An illegitimate child may thereforequalify 

as a dependant for proper· maintenance and support out 

of the estate of his deceased mother or father (sections 

2(d) and 4) . . ' 

-
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Three·Alberta statutes which provide for compensation 

to family members in cases of mishap cover illegitimate 

offspring: 

.. 

The Criminal Injuries Compensation Act, R. S. A. 1970, 

Co 75, defines "child" to ilil.clude an illegitimate child 

and a child with respect to whom a victim stands in Zoco 
parentis (section 2 (1) (b) ) ;  "dependant" means a spouse, 

child or other relative of a deceased victim who was, in 

whole or in part, dependent upon the income of the vi�tim 

at-the time of his death and includes a child of the 

victim born after his death (section 2 (1) (c) ) .  The Crimes 

Compensation Board may order the payment of compensation to 

� pe�son who is responsible for the maintenance of a 

victim for that person's expenses related to the injury, 

or.to any one or more of the dependants of a victim 

·(section 7 (1) {d) and (e) ) .  The father of an illegitimate 

child could be a person responsible for the maintenance 

of· a victim; an illegitimate child could be his dependant. 

•Pecuniary loss to dependants as a result of the victim's 

death� is specifically listed as a matter in respect of 

which compensation may be awarded (section 13 {1) (c) ) .  

So, too, is "maintenance of a child born as a result of 

rape" (section 13 (1) (d) ) , giving a child illegitimate for 

this reason a source of maintenance unavailable to any 

other child. 

The Fatal Accidents Act, R. S. A. 1970, c. 138,  gives 

a cause of action for damages for the benefit of members 

of the family of a person whose death was caused by wrongful 

act, neglect or default. The action lies in each case 
.... c-- ::- ... - - - - -

whei·e the tortfeasor would have been liable to the injured 

party- if- he had lived (sections 3 and 4) . A child of the 
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inj ured_party is one of the persons who may be benefitted, 

and " child" includes an il�egitimate child (section 2 (a) ) .  

A parent may be benefitted, too, but it is not clear from 

the·definition whether "parent" includes th� father of 

an illegitimate child (section 2 (b) ) .  

The Workers' Compensation Act, S.A. 1973, c. 87, 

gives a right to compensation for personal injury or death 

to a worker caused "by accident arising out of and during 

the course of employment" (section 16) . "Child" includes 

an illegitimate child (section 1. 5) ; " ' dependants' means 

such of the members of the family of a worker as were 

wholly or partially dependent upon his earnings at the 

time �£ his death or who, but for the incapacity due to 

the accident, would have been so dependent"--although a 
• I 

partial dependant must have been dependent partially on 

contributions from a worker "for the provision of the 

ordinary necessaries of life" (section 1. 9) ; and " 'member 

of a family' • • •  where the worker is �e parent or 

grandparent of an·illegitimate child, includes such child; 

�d where the worker is an illegitimate child includes 
I 

each Qf his parents and grandparents" (section 1. 19) . The 

Workers' Compensation Board has exclusive jurisdiction to 
; 

determine all matters arising under the Act (section 12 (1) ) .  

�The Workmen's Compensation Act, R. S.A. 1970, c. 397, 

declared the jurisdiction to extend to determining the 

existence of the relationship of any member of the family 

of an employer or of a workman and the existence of 

de�endency (section 10 (9) (g) and (h) ) ,  but these subsections 

are not reenacted in the 1973 Act. 

Pension legislation may a�fect children. None of the 

pension statutes in Alberta is explicit on the po�ition of 

the illegit�ate: 



The Public Service Pension Act, R.S.A. 1970, c. 299, 

names "a dependent child under the age of 18 years" as 

J/6 

a person who may be ''the beneficiary of a deceased employee 

or a deceased former employee who had elected to receive 

a deferred pension" (se:ction 28 (3) (b) . The employee may 

designate a beneficiary or beneficiaries (section 27) . If 

he designates an individual, the matter is one of identifi

cation. If he designates by class, for example "my children", 

legitimacy or illegitimacy might come into dispute. "Child" 

la-not defined in the_Act, nor is "dependant". 

The Public Service Management Pension Act, S.A. 1972, 

c. 81, contains comparable sections (sections 28 and 
. 

i9 (3) (b) ) .  

There is no mention of children in �he Local 

Authorities Pension Act, R.S.A. 1970, c. 219.. The 

Lieutenant Governor in Council may by regulation "prescribe 

-the alternative types of pension payments that may b� made 

under the pension plan (section 9 (e) ) .  In addition, he 

may "declare that any provision of the Public Service 

Pension Act is, with such modifications as he considers 

necessary, applicable" (section 9 (g) ) .  

The Teachers' Retirement Fund Act, R.S.A. 1970, 

c .  361, makes no reference to children. The Board of 

Administrators of the Fund may, by by-law, "provide for 

• • • pensions payable jointly to a teacher and his nominee" 

(s
-ection 42 (b)); "determine to whom shall be made payment 

of amounts which may become payable • • .. following the 

death of a pensioner or teacher" (section 42 (e) ) ;  and 

-"�e�erally regulate all paymen�s out of the Fund and all 

-��tters related thereto" (section 42 (j) ) .  A by-J.aw must 

-be-approved by the Lieutenant Governor in Council to have 
-effect (section 4 3 (1) ). 

.. 
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Insurance legislatio� may also affect the illegitimate: 

Part 6 of the Alberta Insurance Act, R. S.A. 1970, 

c. 187, deals with life insurance. In this Part, "family 

insurance" is defined as "insurance whereby the lives of 

the insured and one or more persons related to him by blood, 

marriage or adoption are insured under a
·

single contract 

between an insurer and the insured" (section 228. 7) . 

Relationship by blood may contemplate the illegitimate in 

his relationship with his father, but there is room for 

doubt. 

The meaning of the expression "insurable interest" 

is relevant, too. Without restricting the meaning, a 

person has an insurable interest in the life of his child 

or grandchild; any person upon whom he is wholly or in 

part dependent for, or from whom he is receiving support 

or education; and any person in the duration of whose life 

he has a pecuniary interest (section 236 (a) , (c) and (e) ). 

•child" is not defined, and it is not clear whether a 

father has an insurable interest in his illegitimate child's 

life . · The illegitimate child will have an insurable interest 

in the life of his father if the father is contributing 

to his support. Either father or child may have a pecuniary 

interest in the life of the other in some circumstances. 

In Part 8, similar provisions for accident and 

sickness insurance are related to "life and well-being" 

(sections 322 (h) and 335) . 

Under, the Alberta Health Care Insurance Act, 

R.S.A. 1970, c. 166 (section 2 (j) ) ,  and The Health 

Insurance Premiums Act, R. S. A. 1970, c. 167 (section 2 (e) ) ,  

the definition of "dependant" is left to the regulations. 

• 
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(iv
·
) Succession 

At common law , the bastard had ro right to 

inherit. He was filius nuZZius and therefore had no 

lineal ancestors or collateral relations. Before 1834 , he 

could not even inherit realty from his own legitimate 

issue, but this was changed by the Inheritance Act , 1833 

(3 & 4 Will. IV., c. 106) . If the bastard left no heirs 

of his body , his estate escheated to the Crown or mesne 

lord. ; (Escheat was subject to a surviving widow's dower 

rights.) (Hooper, p. 107) 

�he doctrine of filius nullius influenced the 

construction, in wills and other instruments, placed on 

words like "children" and "issue". Such words refer 

p�ima facie to legitimate relationships (Hill v .  Crook 

(1873) , L.R. 6 H.L. 265) . Bevan says , " • • • although 

it [this rule of construction] was a presumptive and not 

an absolute rule, it was not easily disturbed" (p. 25 4). 

Today, the illegitimate may succeed to and through 

either parent , although succession to property due to the 

paternal connection is limited severely. 

The illegitimate's relationship with his mother , 
. . 

for purposes �f succession, is assued by statute. The 

Intestate Succession Act , R.S.A. 1970, c. 19 0, establishe 

that 'an illegitimate child shall be treated as if he 

were the legitimate child of his mother" (section 15) .* 

*Mrs .• Russell (Illegitimacy, p. 4) suggests that 
this section does not always allow succession to the 
estate of remoter kindred of the mother. She argues that, 
because "'issue' includes all lawful lineal descendants of 
the ancestor" (section 2 (b) ) ,  the illegitimate child of an 
illegitimate daughter does not qualify as "issue" of the 
maternal grandmotler and could not ·inherit from her. 



The Wills Act , R.S.A. 1970, c. 393, applies the same 

prov1s1on in the construct1on of a will, except when a 

contrary intention appears (section 35) . 

J-/3 

In limited circumstances, there�.is statutory recog

nition of the illegitimate's relationship with his father. 

�he Intestate Succession Act permits the. illegitimate 

to. inherit when his father is not survived by a widow or 

lawful issue (section 16) : 

- .. 

::. 

(1) Where a male person who is survived by 
illegitimate children dies intestate 
with respect to the whole or any part of 
his estate, and leaves no widow or lawful 
issue , if the Supreme Court of Alberta 
or a judge thereof , on an application made 
by the executor, administrator or trustee or 
by a person claiming to be an illegitimate 
child , declares after due inquiry that 

(a) the intestate has acknowledged 
the paternity of the illegitimate 
children , or 

- · 

(b) the person has been declared to 
be the father by order made 
under any of the provisions of 
The Children of Unmarried Parents 
Act any Child-welfare Act or The [stet] 
Maintenance and Recovery-Act, ---

the illegitimate children and their issue 
shall inherit from the person so dying the 
estate in respect of which there is an 
intestacy as if they were his legitimate 
children. 

(2) For the purposes of this section, an 
'inte�tate male person shall be deemed 
to have left no widow if she has left 
him and was at the time of his death living 
in adultery. � .  

I# 
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The ordinary rule of construction governs a legacy in a 

will to the "children" or "issue" of a male person. 
• 

l 

However , the position of the illegitimate may be improved 

by The Wills Act. An example is section 27 which provides , 

"except when a contrary.intention appears by the will , 

• • •  'heir' means the·person to whom the beneficial 

interest in the property would go under the law of the 

province if the testator or the other person died 

intestate." The person entitled on intestacy could be 

illegitimate. 

There is another noteworthy section in The Wills 

Act . Ordinarily , the will of an unmarried infant is not 

. valid .(section 9 (1) }. ·An exception is created by subsection 

(2.1), which provides that an unmarried infant with children 
"may make a valid will to the extent that [he ]  makes a 

·bequest , devise or other disposition to or for the benefit 

o f  any or all of [his1 children". The children of an 

unmarried.person are , of course , illegitimate. 

A question arises as to entitlement to notice under 

sectio.n 8 of The Administration of Estates Act , R.S.A. 

1970, c. 1. This section requires a person applying for 

a grant of probate or administration to send a copy of 

the application and a notice pertaining to the rights of 

dependants under The Family Relief Act to the spouse and 

each dependent child (or person specified in the Act on 

the child's behalf) of the deceased. It is likely that 

"c�ild" includes an illegitimate child because , it will 

be recalled , an illegitimate child may claim under The 

Family Relief Act. On the other hand· , the Act does not 

say how the applicant is to know of the existence of an 
. .  ' 

illegitimate child. 

# 



Provision for the illegitimate out of the estate 

of his deceased parent under The Family Relief Act is 

dealt with in the discussion of maintenance. 

-� 

.. 
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(v) Other matters related to parentage 

·The bond between a child and his parents is 

recognized in law for other purposes. Some of these 

flow from the status of parent as guardia� , and exist at 

common lawc Others have been added by statute. The 
. 

provisions discussed below have importance for an illegi-

timate child. 

�c At common law themstard , like the legitimate 

child , has the right to use the christian names in which he � 

is baptized. The legitimate child takes his father's surname. 

The bastard, howev�r , has no proper surname , and acquires 

one only by repute. Ordinarily , he would be called by the 

surname of his mother (Sullivan v. Sullivan (181 8 )  2 Hagg 

Con. 238 , 161 E.R. 7 2 8 , per Sir William Scott; quoted in 

Power , p. 359 , fn. (j) ) .  

Today , the Vital Statistics Act , R. S.A. 1970, c. 

384, requires the registration of the bi�th of every child 

born in Alberta (section 4 ,  subsection (1) ) .  The primary 

responsibility for registration is on the mother , and 

foliowing her-,the father (subsection (2) ) , but the father 

of an illegitimate child is excused (subsection (3) ) .  A child 

horn to a married woman is registered in her husband's 

surname unless the mother declares that she was not living 

with her h�sband when the child was conceived and her husband 

is not the father. In these circumstances, the mother 

together with a person acknowledging himself to be the 

-father may request in writing that the child be registered 

in the acknowledged father's. surname (s�bsections (5) and 

(6) ) .  (" ' Married women" includes a woman who , within the 

period of gestation prior to. the birth of the child • • • 

was lawfully married" (section 2.14) ) .  A child born to 

an unmarried woman is registered in the mother ' s· surname , 

unless a joint request in writing is made , as described 

above (subsections (7) and (8) ) .  Particulars of a person 

acknowledging himself to be the father may be given without 
I - .. - ·- _.. I "' ' ' .,._ ..&..1...- � .... ,...,.,... 



of registration of the birth of a child to a married 

woman whose husband is not the father, or to an ·unmarried 

woman, the register may be amended by request made after 

registration (subsections (6) and (8)). It is evident 
. 

from section 4 that the provisions for �egistration of 

the birth of an illegitimate child differ from those for 

a legitimate child. 

below: 

Other relevant contents of the Act are summarized 

(1) the birth of a child legitimated by the 

subsequent marriage of his parents shall 

be registered as if the parents had been 

married to each other at the time of the 

birth (section 6) ; 

(2) there is provision for registration of the 

birth of a foundling--who may or may not be 

illegitimate (section 7) ; 

(3) a ·given name may be changed or added on 

·application by "both parents, the surviving 

parent, the guardian of the child, the person 

procuring the name to be changed or given, 

or the c�ild after he has attained the age 

of 18 years, " but the change or addition must 

have occurred within ten years after the 

child ' s  birth (section 8); 

(4) an order of adoption. is the basis for the 

substitution of a new registration of birth 

in accordance with the facts contained in 

the order (section 10) , any birth certificate 

-.. 
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issued thereafter shall conform to the ' I 

new registration (section 12) , and the 

original registration of birth is.kept 

in a special register =.(section 1 1) ; 

(5) a change in registration may also be 

effected in accordance with a change of 

name under The Change of Name Act , 

1973, and every birth certificate issued 

thereafter "shall be issued as if the 

registration had been made in the name 

as changed" (section 21) . 

The Change of Name Act , 1973, S.Ac 1973, c. 63, 

deals specifically with "a child born out of wedlock" 

· (section 8) : 

.: 

(l).The mother of a child born out of wedlock 
may apply to change a given name of her 
child of whom she has lawful custody. 

(2) Subject to this section , the mother of a 
child born out of wedlock may apply to 
change the surname of her child of whom 
she has lawful custody 

(a) to her surname at the time of the 
application,  or 

(b) if she is also applying to change 
her own surname , to her proposed 
surname • 

(3) The mother of a child born out of wedlock 
·who marries may apply to change the surname 
of the child to the surname of her husband 
but o�ly with the consent of her husband , 
if living. . , 

1-fr;. 
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(4) The mother of a child born out of 
wedlock who is not married to but 
is cohabiting with a man as wife and 
husband may apply to change the 
surname of the child to the surname 
of that man but only with the con�ent 
of that man. 

(5) Subject to subsection (4) the mother 
of a child born out of wedlock may not 
apply to change the surname of her 
child to the surname of the putative 
father of the child unless 

(a) he has been declared by a court 
to be the father of the child, or 

(b) he has acknowledged during his 
lifetime that he was the father 
of the child. 

'�' . 

"Child" means an unmarried minor child (section l (c) ) , but 

a child who is 12 years of age or older must consent to 

the change (section 4) . 

--

Three features of section 8 are notable: 

.. 

(1) the father of an illegitimate child may not 

apply to change the child's name (there is pro

vision for a guardian to apply together with 

or in place of a parent (section 9ij; 

(2) an illegitimate child may acquire the name of 

a man with whom the mother is cohabiting 

(although the mother may not (section 10)), 
and that man need not be the child's father; 

�d 

(3) the consent of the father of an illegitimate 

child is not required to change the child's 

name even where the child is registered in 

.. 



th�·father's surname pursuant to a written 

4PPlication made jointly by the father and 
I 

the mother (Mrs. Russell, Illegitimacy, 

P• 43) . 

An illegitimate·adult may apply to change his own name 

(section 3) ·
• 

Education. The common law imposed no duty on a 
parent to educate his child. Education "depended upon 

the whim of parents who could afford to pay for it" 

(Bevan, p • 4 3 2 ) • 

Now The School Act, R.S.A. 197 0, c. 329, requires 
the attendance at school of "every child who has attained 
the age of six years at school opening date and who·has 
not attained the age of 16 years" unless excused for any 

so 

of the reasons mentioned in the Act; and permits attendance 

up to the age of 18 years (section 133) . "Parent" is 

defined in section 2(i) . It includes: 

(i) a person appointed as guardian under 
Part 7 of The Domestic Relations Act, 

(ii) the Director of Child Welfare, with 
respect to a child who is a ward of the 
Crown within the meaning of The Child 
Welfare Act, and 

(iii) ·any other person who completely maintains, 
supports and controls a child as a 
parent would. 

Parents are mentioned in the Act in several contexts: the 

school �he child attends (sections 135 and 142) ; the payment 

of fees, including tuition and transportation fees {sections 

142, 143, 144  and 156) ; provision of transportation 

(sections 156 and 157) ; suspensi2Jn or expulsion of a pupil 
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(section 146) ; · instruction of, a pupil in French or any 

other language (section 150) ; exclusion of a pupil from 

re1igious or patriotic exercises or instruction (section 154) ; 

attendance of a pupil on a work experience program (section 

161) ; and contravention of school attendance provisions 

(section 171). The standing of the father of an illegiti-

mate child in respect of these provisions will depend upon 

his .. ability to bring himself, or to be brought, within 

the definition of parent. 

� 

. .. 

. ' 
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Marriage. At common law, a marriage contracted 

by a person below the age of rational consent was void. 

The age of rational consent was the age at which a party 

was capable of understanding the nature of the marriage 

union , and the minimum age was fixed at seven.years. The 

marriage remained voidable until the parties became capable 
. 

of consummating it. Consummation was presumed to be 

possible for boys at the age of fourteen, and for girls 

at the age of twelve, but the presumption could be rebutted 

(Jackson, pp. 19-20) . 

Today·,- the Marriage Act, R.S.A. 197 0 ,  c .  226 , 

does not permit the marriage of a person under the age 

>'"I 

of 16 years, but this restriction does not apply "with 

re�pect·to a female who is shown by the certificate of a 

duly qualified medical practitioner to be either pregnant 

or the mother of a living child'' (section 16) . The 

exception of a pregnant female enables the birth in wedlock 

of a child who would otherwise be born illegitimate. The 

exception o·f a mother, at least in some cases, will  facili

tate the legitimation of a living child. 

C�rtain consents must be given to the marriage of 

a person under 18 years of age (section 18) . In most 

cases, the consents of the mother and the father are required 

(subsection (1) � However, where the parents are divorced 

or separated, t�e person having legal custody may give 

the consent; where one parent is dead or mentally incompe

tent, the other may give the consent; or where both parents 

· ·  are dead or mentally incompetent, a guardian may give the 

consent. The Director of Child Welfare may give the 

consent for a ward of the Crown (subsection (21) . No 

consent is required where both pqrents are dead or mentally 

incompetent and there is no guardian, or where the person 

-
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to be married is divorced or widowed (subsection�) ). The 

Court may dispense with a required consent, but not in 

respect of a person under 16 years of age unless that 

person is a pregnant female or a mother (section 19) . 

" Parent" is not defineq. The need for the consent of the 

father of an illegitimate child is therefore a matter for 

construction of the Act. 

�� 
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_ Property. The Ontario Law Reform Commission give 

an historical account of the law of guardianship of an 

infant's property (Report� Family Law, Part III, pp. 88-89): 

.:: 

In Anglo•Saxon times the law of guardian
ship of the property . . • of a minor -clos ely 
followed the law of succession. During his 
�ifetime a fathe� had the right to control • • • 

the property • • • of his minor child, but 
on the father's death control of the child's . 
property passed to its male parental relatives. 

After the Norman Conquest the common law 
maintained the father's position as natural 
guardian of • • • the property • • . of a 
minor. • • When a father died leaving a minor 
child surviving, diffe.ren t guardians would be 
appointed for the heir by the Court of Wards, 
depending on the type of real property 
comprised in his inheritance. • • • 

. 
-

The Tenures Abolition Act, 1660 abolished 
the Court of Wards and provided that a father 
might make a testamentary appointment of a 
guardian for his minor children after his death. 

The Ontario Report later looks at children born outside 

marriage (p. 107) : 

.. The common law regarded the child born 
outside marriage as fiZZius nu ZZi� and therefore 
the child [did not have] a right to a guardian of 
his property • . • The common law rule which 
prevented the construction of the word "child" 
in statutes as including a child born outside 
marriage maintained the isolated position of 
such a child even when legislation relating to 
guardianship was enacted. 

Now, in Alberta, The Infants Act, R. S. A. 197 0 ,  c. 185, 
has provisions governing an infant's property. This Act 

makes confused use of the terms "next friend", "guardian", 

•o�er· person�- and "parent". _The next friend or guardian 

or ·an. infant may apply in the infant's name for the sale' 

lea� or other disposition of an infant's property for 

his maintenance or education or other cause in his interest 

• 
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(sections 2 and 3) . The guardian of an infant may with 

uhe approbation of a judge consent to any assignment or 

transfer of an infant's leasehold inte�est in land (section 

8) or in personal property' (section 8.1) •. The court may 

order dividends from stock owned by an infant to be paid 

to the infant's guardian "or to any other person for the 

maintenance and educat�on, or otherwise for the benefit, of 

the infant" (section 10) . The guardian, parent or next 

:triend of an infant may apply for an order confirming a 

settlement of a claim or action maintainable on behalf 

of the infant (section 16) . The mother of an illegitimate 

child will be ab�e to act on her infant's behalf in all 

of these cases because she is the child's guardian. The 

father of an illegitimate may qualify as "next friend" 

under.section 3, "other person" under section 10, or "parent 

or next friend" under section 16. (These sections must be 

read in conjunction with section 7 of The Public Trustee 

Act, quoted above. ) 

Religion. Bevan states (pp. 424-425) : 

At common law • • • the right of the 
father concerning the religious education of 

·• his legitimate child was even stronger than 
his right to custody . Only rarely, where 
there was grave misconduct on his part, did 
he forfeit his right, and it prevailed even 
in those cases where the child was living 
with the mother. • • • 

The law has been tempered by equity in Canada, and the 

courts in the exercise of their equitable j urisdiction will 

suspend or supersede the father's rights where his wishes 

conflict with the best interests and general welfare of the 

child (DeLaurier v . Jackson [1934 ] S. C. R. 149, at 153) . 

As to the illegitimate child, once a right to custody became 

recognized in the mother her right to determine the child's 

religion followed. 
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Turning to the existing law , section SO o f  The 

Domestic Relations Act is mentioned above in connection 

with custody. Where the custody application is unsuc

cessful , the Court may make an order "to ensure that the 

infant is brought up in the religion in which the 

parent or other responsible person has a legal right 

to require that the infant be brought up. " With regard 

to the position of the father of an illegitimate child , 

this section will be interpreted in the same manner as 

the related sections of The Domestic Relations Act. 

.--
:.. 
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III. PUBLIC ATTITUDES 

Is th� existing law �elating to illegitimacy appro

priate? A survey of "Public Attitudes Towards Illegitimacy 

in Alberta" conducted by L. W. Downey Resea�ch Associates 

Ltd. for the Alberta Department of Health and Social 

Development in 1973 reached these conclusions (pp. 4 1-42) : 

-

_ The attitudes of Albertans towards 
illegitimacy seem to be more moderate than 
extreme, more liberal than conservative, 
more preventive than punitive . Overall, 

_r�spondents favouring a more liberal attitude 
towards the illegitimate child tend to be 
younger, with higher incomes and more 
education . Conversely, respondents favouring 
a �ore-conservative approach tend to be 
Ol9er , with lower incomes and les s  education. 

-

- What is particularly remarkable is the 
extent to which there appears to be a 
common, province-wide , set of attitudes 
favouring liberalization of the law regarding 
illegitimacy . Albertans consistently affirm, in their responses, the principle of equality 
for - illegitimate children vis a vis legitimate 
children--equality expres sed in terms of 
maternal and paternal relationships, paternal 
inheritance and familial ties, ancestral and 

.ethnic background . They affirm a full equality for the illegitimate child , not because he is 
•illegitimate "  but because he is a child . In 
effect , Albertans say that it is the mother 
and father who are and should be responsible 
for their actions in conceiving and bearing 
an illegitimate child ; the child should not 
be stigmatized, discriminated against or 
treated as a "non-person " as a consequence . 
It is not his fault he was born , so he should not suffer the consequences of his parents ' 
actions. Thus Albertans question the accept-

ability and utility of the very concept of 
• illegitimacy". 

The Ontario Law Reform Commission have this to say 

in their Report on Family Law (Part III: Children , p. 10) : 

• 



We have taken as our maj or premise 
the view· that the status of "illegitimacy" 
ought to be abolished in Ontario, and that 
so far as it is consistent with the interests 
of the child born outside marriage, his 
position under the law ought to be equated 
with that of other children. Whatever the 
original reasons were for setting apart the 
-ehild born outside marriage, be they 
economic [ an offshoot of the feudal system 
of landholding] or moral [dictated by the 
church] ,  we cannot perceive any factor in 
modern society which justifies laws which 
�PerPetuate this discrimination. 

They note in support of this position: 

In January, 1967, a sub-conunission of the 
.Commission on Human Rights of the United 
}t�tions adopted a statement on "General 
Principles of Equality and Non-Discrimination 
in Respect of Persons Born out of Wedlock" 
which requires that "every person , once his 
filiation has been established, shall have 
the same legal status as a person born in 
wed.lock. " Sub-Conunission on Prevention of 
Discrimination and Protection of Minorities 
of the Commis sion on Human Rights, United 
Nations Economic and Social Council, "Study 
of Discrimination Against Persons Born Out 

•Qf Wedlock: General Principles on Equality 

.51-j 

' and Non-Discrimination in Respect of Persons 
Born out of Wedlock", U.N. Doe. E/CN .. 4 Sub. 2/L. 
453 (Jan. 13, 1967) . 

Recent judicial pronouncements bespeak the current 
trend in favour of improving the legal position of the 
illegitimate child. In Alberta, we have the examples of 
White v. Barrett and Nelson v. Findlay. and Findlay in 
which words denoting the relationship of parent and child 
are construed to include the illegitimate child and his 

• 

father .. McDermid J.A. says, in White v. Barrett (at pp. 295-296) : 
. ' 
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I acc�pt that, when the rule of construction 
was first enunciated 'ih England, children 
meant "legitimate children " • • • •  However 
[this] is not the ordinary meaning of the word 

when used in legislation today. In Hutchinson v. 
Official Administrator {1963), 44 w.w.R: 5 5  at 57, 
Aikens J .  of the Supreme Court of British Columbia 
said, "Treating the word 'child' as having its 
ordinary meaning I think it beyond dispute that the 
word includes an illegitimate child. " The cor
relative of child is parent, and Denning L . J. in Re M. , [ 19 55] 2 Q • B • 4 7 9 at 4 8 7 , [ 19 5 5] 2 All 
E.R-. -911, said, "I must say that if the word 
'parent' is to be read in its ordinary meaning, 
I should have thought that the natural father 
was a parent just as much as the natural mother is. " 
I have been unable to find in any dictionary I 
have consulted that the word "child" or "parent" 
�hould exclude an illegitimate child. With 
deference I agree with Aikens J .  and Lord Denning 
M. R. that the ordinary meaning of the words is 
as they have stated . 

, .. ·· 

_;:_ __ - __ ...:_.._ 

The trend is evident as well from the legislation and 

p�oposals referred to in the next section of this paper. 

I� addition to Ontario, j urisdictions mentioned there 

include New Brunswick, England, New Zealand, South Australia, 

Wester� Australia and some American states. 

E: �=-;:--:--:. 
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IV. APPROACHES FOR REFORM 

There·are two major approaches to reform of the 

law of illegitimacy. They are: 

(1) abolishing the status of illegitimacy; and 

(2) modifying the law to reduce distinctions 

based on illegitimacy • 

{5. 

. Both approaches involve a shift of emphasis from the relation� 

ship of the man and woman who conceive a child to the 

relationship of parent and child. Neither is effective 

unless paternity is known. The discussion here assumes 

· that patern·ity can be established. The next section of 

this paper examines how. 

The argument is sometimes made that an expansion 

of the rights and obligations which exist between a father 

and his illegitimate child will prompt procreation outside 

marriage. Harry D. Krause, in a book entitled Illegitimacy: 

�and Social Policy (The Bobbs-Merrill Company, Inc., 

1971) ·.calls this the "family protection argument" (pp. 73-78). 

It has three facets: (i) improving the lot of the 

illegitimate will undermine the institution of marriage 

by removing "respect for legitimacy and therefore for 

marriage and family life" (Ontario Law Reform Commission, 

Report on Family Law, Part III, "Children", p. 11); 

(ii) it will lead to greater promiscuity; and (iii) in the 

ca�e of the extramarital child, it will produce discord 

in the father's legitimate family. Krause dismisses all 

three facets of the argument. He thinks it 

G • • most doubtful that there is an 
effective connection between the legislated 
stigma of illegitimacy and the state's 



purpose : of encouraging marriage and dis
. couraging promiscuity,. 

(p. 75} 

Be also finds it hard to justify making distinctions 

betwee� the rights of the extramarital and premarital 

illegitimate (p. 77). The Ontario Law Reform Commission 

rej ect the first two facets of the argument; they do 

not raise the third. 

16 
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Another point against reform is based on the �otion 

that marriage implies consent to be obligated to the 

children of the union; there is no consent to be obligated 

to �an �!legitimate child. Krause believes this argument 

lacks -plausibility (pp. 7 8 -80} . 

An extension of this point is that "an intestacy 

is a voluntary act by which parents consciously decide 

to benefit children born to them in marriage and to 

exclude their other children" (Ontario i.aw Reform Commission, 

p. 11) . The Commission 'bonsider. that children born outside 

marriage have as much moral entitlement to share in an .. 
intestate's estate as o-ther children" (p. 12) .. 

On the side of reform it can be said that strengthening 

the legal relationship between a father and his illegitimate 

child will encourage responsible fathering. This is so 

because the father will be publicly identified with the 

ch!ld, and will have increased duties toward the child. 

Then, too, 

The increasing acceptabiltty of non-marital 
unions, communal life-styles, and the role
consciousness of women are all contributing 

• 



to an . expanded concept of the unwed father 
as a child-rearing figure. Casework studies 
in the United States show that the father 
and mother of an illegitimate child o;ten 
have a meaningful relationship. The father's 
interest and concern for his child is 
substantial and nis participation in decision
making is worthy of consideration. 

(Cruickshank , pp. �-6)  

:f''l $ .  

The following pages draw upon the laws of other common 

law j urisdictions , and upon recommendations for reform 

being made in some of those jurisdictions. Krause 

engages in a more extensive examination of foreign approaches 
. � 

to illegitimacy (eh . 6, pp. 175-23 4) . He concentrates on 

Norway , France and West Germany. 

-------
-� 
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(1) Abolishing the Status of Illegitimacy 

Abolition of the status of illegitimacy is the more 

far-reaching of the two approaches . This may be achieved 

( i) by removing all references to legitimacy and illegiti

macy , or (ii) by declaring every child to be the legitimate 

child of his natural parents. New Zealand has adopted 

the first method (Status of Children Act 1969, No . 18, 

s .  3 (1)) : 

For all purposes of the law of New Zealand 
the relationship between every person and 
his father and mother shall be determined 
irrespective of whether the father and mother 
are or have been married to each other, and 
all other relationships shall be determined 
accordingly. 

Oregon has done the same (Ore .. Rev. S.tat. ! 109 . 060 (1969) , 

quoted in Krause, p .  298) : 
-� 

•4[t ] he legal status and legal relationships 
and the rights and obligations between a 

. person and his descendants, and between a 
person and his parents, their descendants 
and kindred, are the same for all persons, 
whether or not the parents have been 
married. r• 

The Ontario Law Reform Commission recommend it (p . 12); 

as does the Law Reform Division of the Department of Justice 

in New Brunswick (in a CONFIDENTIAL Working Report on the 

Status of Children Born Outside Marriage ; their Rights and 

Obligations and the Rights and Obligations of their Parents, 

containing tentative proposals (pp. 29-30) . It is preferred 

by the Law Reform Committee of South Australia (Eighteenth 

• 
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Report , Relating to Illegitimate Children, 197 2) , following 

the New Zealand model but w�th modifications. It also 

appears to be the intention of Bill 221, "An Act To Amend The 

Individual's Rights Protection Act", (No o 2) f introduced to the . .. .  

Alberta Legislature May 1, 197 4. This method eliminates the 

need for legitimation provisions. 

::./ � 

� 

. .  
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Examples of the second method come from North 
• 

I 

Dakota and Arizona. North Dakota provides (N . D. Cent. 

Code � 56-01-05 (Supp. 1969) , quoted in Krause , p. 297) : 

d Every child is hereby declared to be 
the legitimate child of his natural parents, 
and is entitled to support and education, 
to the same extent as if he had been born 
in lawful wedlock . He shall inherit from 
his natural parents , and £rom their kindred 
heir , lineal and collateral. The issue of 
all marriages null in law or dissolved by 
divorce are deemed to have been born in 
wedlock.'' 

. The Ar�zona section makes one reservation reservation 

(Ariz. Rev. Stat. Ann. � 14-206 ( 1956) , quoted in Krause, 

p .  2 9 7 ) : 

Every child is the legitimate child of its 
natural parents and is entitled to support 
and - education as if born in lawful wedlock, 

.e:x:cep t t ha t  he is no t e n ti t led to the rig h t  
to dwe l l  o r  reside with t he fami ly o f  his 
fa theP� if the fa the r is marrie d " and " Le] very 

. child shall inherit from its natural parents 
•and from their kindred heir , lineal and 
collateral, in the same manner as children 
born in lawful wedlock , 11 even when 11 • • • 

the natural father of such child is married to 
a woman other than the mother of the child, 
as well as when he is single. " [Emphasis added. ] 

$ �  

.. 

The approach of abolishing the status of illegitimacy 

is __ further modified in Alaska where equality is conditioned 

on
-
the ascertainment of paternity (Alaska Stat. § 25. 20. 050 (a) 

(1962) ,  quoted in Krause , p. 298) : 

. ' 
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" . ' 
(a ) A child born out of wedlock hereto-

fore· or hereafter shall be legitimated and 
considered the heir of the father who ( 1) 
shall subsequently intermarry with the 
mother of the child ; ( 2 }  shall in writing 
acknowledge his paternity of the child ; or 
(3) shall be a4j udged to be the father by a 
superior court, upon sufficient evidence. 
Acceptable evidence includes, but is not 
limited to, evidence that the all�ged father 
so conducts and bears himself toward the 
child, either by word or act so as to indicate 
that the child is his, and such conduct may be 
construed by the court to constitute evidence 
of paternity. Extrinsic evidence may be 
employed by the court to show intent when inde
finite , ambiguous, or uncertain terms are used. '\ 

New Zealand has seen fit to supplement the de-

claration that all children have equal status with a sub-

section abolishing the common law rule of construction of 

words denoting relationship (Status of Children Act 1969, 

section 3 (2) ) :  

The rule of construction whereby in 
any instrument words of relationship signify 
only legitimate relationship in the absence 
a contrary expres sion of intention is abolished. 

The Ontario Law Commission would abolish the common law 

rule as it applies to statutes as well (P. 13) . 

The Ontario Commissioners (P. 16) see a need for 

two saving provisions to their - recommendations for abolition 

of the status of illegitimacy. The first would give the 

recommendations prospective application: 

� · ·  all instruments executed and all 
intestacies taking place before any Act 
arising out of our Report became law, 
ought to be expressly said to be subject 
to the present law. 



• 

The second ha� to do with the
. 

burden on persons administer ing 

trusts- an·d estates: 

The· duty to seek out beneficiaries 
imp�sed on a tr�stee, an administrator or 

_ executor ought not, therefore, to go beyond 
the duty to search for those children born 

- - outside marriage whose paternity is positive
ly established or presumed, when the time 
for the ascertainment of possible beneficiaries 

_ _  arrives , by the means which we recommend. 

�egislation in other jurisdictions which makes these 

pr�Yision$ is reproduced below in the discussion of the 

ways_ in which distinctions based on illegitimacy may be 
. 

���uced in the laws o f  succession. 

� 

� ' 

�-
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(2) Reduci�9.'.__Dist�£2.tions Based on Illegitimacy 

The second approach to reform of the law of 

illegitimacy consists of �mproving the position of the 

illegitimate under the present law. This is the traditional 

approach--the present law has come to improve upon the 

common law in this way. Although Alberta has done more 

for the illegitimate than have other Canadian provinces, 

some jurisdictions elsewhere have moved closer still toward 

equating illegitimacy with legitimacy. England is one ·such 

i�risdiction. A significant change has been made there· in 

the laws .of intestate succession. This approach is also 

being pursued in Western Australia where the Law Reform 

Committee has reported separately on "Illegitimate 

Succession" (Project No. 3) and "Affiliation Proceedings" 

(Project No . 13) . 

As in the exposition of the present law, it will 

� convenient to look at legitimation; adoption: guardian

ship, custody and access; wardship; maintenance ; succession; 

and other matters having to do · with parentage • 

. 
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Legitimation. As the 
.
concept of legitimation is 

widened, so the problem of illegitimacy diminishes. The 

Legitimacy Act now covers children whose parents subse

quently mar�y or who are the offspring of a void or voidable 

marriage. The provisions for legitimation could be expanded 

in terms of paternity to include the child of a man who 

acknowledges paternity in some satisfactory way, either 

in writing or by his conduct, and the child of a man whom 

a court declares to be the father. (It will be recalled 

that illegitimacy signifies the lack of a legal relation

ship between father and child; it does not greatly affect 

the relationship between mother and child.) This is close

ly related to establishing paternity and is discussed more 

fully in that section. 

Whatever else is done, it should made clear that 

section 5 of The Legitimacy Act applies to all void 

marriages wnich either of the parties reasonably believed 

to be valid, and does not, as Cruickshank ( p. 8 )  suggests, 

ex�lude a marriage void by reason o f  consanguinity or 

affinity . . 
. 

(A good comparative law article on this topic has 

been written by D. Lasok, "Legitimation, Recognition and 

Affiliation Proceedings", 10 I.C.L.Q. 123 (196 1 ) . )  

• 
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Adoption. Cruickshan� (pp. 46-60) has a good dis

cussion of reforms which would take account of the father 

of an illegitimate child in adoption proceedings. He 

identifies these issues: father's entitlement to notice; 

his opportunity to be heard; his right to withhold his 

consent to adoption; and his ability to adopt his own child. 

There are two situations to be considered--where 

the child is a ward of the Crown and where he is not. In 

the first situation, the father's position might better be 

dealt with in wardship proceedings. It is discussed under 

that heading in this paper. In the second situation, the 

father ' s . interests must be taken care of during the adopt

ion proceedings. The factors to be examined are similar. 

Cruickshank recommends notice to- a father who 

has shown "sufficient interest" in his child (in contrast 

to a father . against whom paternity has been established) . 

•sufficient interest" might be demonstrated by the father's 

conduct . This test could include a father who lives with 

and maintains his child, or one who has voluntarily supported 
. -

his child, or shown a sincere concern by his voluntary 

appearance in the adoption proceedings. "Sufficient interest" 

might also be demonstrated by the father's acknowledgment 

in writing of the child as his, for example, for purposes 

of registration under The Vital Statistics, or by a court 

order of paternity. 

--

' 
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The Ontario Associatiop of Children ' s  Aid Societies 

uses the following criteria (Cruickshank, p. 5 0 ) : 

(1) Where the child is living with the father. 

(2) Where the putative father is living with or 
has a continuing relationship with the mother. 

( 3 )  Where the child is being voluntarily supported 
�y the putative fathe�. 

( 4) Where the putative father has signed an 
agreement to support the child. 

(5) Where the putative father has been declared 
to be the father and has been ordered to 
contribute to the child ' s  maintenance. 

(6) Where the child is registered in the 
putative father ' s  name, provided he has 
acknowledged paternity in writing at the 
time of the registration of the child ' s  birth. 

Notice should be given early in the adoption 

proceedings . The Child Welfare Act requires that the 

petition for adoption be submitted to the Director of Child 

Welfare, who conducts an investigation and prepares a 

report for presentation to the j udge (section 5 0 ) . Notice 

to the father could be made a prerequisite to submission 

of the petition to the Director. Alternatively, it could 

be made the responsibility of the Director after receipt 

of the petition. In England the guardian ad litem serves 

notice , but he is not obliged to seek out the father 

(Cruickshank, p .  53) . 

Another possibility is regi�tration by a father of 

notice of his interest. Registration would entitle a father 

to notice of all proceedings affecting his child, but should 

not be relied upon to reach putative fathers (Cruickshank, 

pp . 53-54 } . 

.t,5 
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The sanction for failure to notify a father who 

meets t�e test for notificatibn may be invalidation of the 

adop:tion proceedings (Cruickshank, pp. 52-53} .. 

The opportunity to.be heard should follow from 

notice. The father might be given a short time to indicate 

his desire to be heard. If he does not re�pond, then he 

may lose his opportunity (Cruickshank, p. 54). 

A third issue is the need for the father's consent 

�o an adoption. Cruickshank fears that the right to 

consent would operate as a veto (p. 54). He does not 

believe the power of the judge to dispense with consent 
. . 

allays this fear, and recommends that the right be 

available only to a father who lives with and maintains 

hi.$ child (pp. SS-56). 

At the present time the father of an illegitimate 

child may apply to adopt his own child.. He has standing 

_/ 
.. 

as an unmarried person, or together with his wife (The 

Child We�fare Act, s. 4�). Ad�ption removes the stigma of 

illegitimacy and is therefore in the child's best interests. 

This should be encouraged only as an interim means of 

settling the father and child relationship (Cruickshank, p. 59) • 

• 



Guardianship, custody and access. In her paper 

on Guardianship, Mrs. Russell argues for development of 

the concept of guardianship. In the context of her pro

posal, the father of an i�legitimate child might apply to 

be named as a natural guardian either alone or jointly 

with the mother. This is the situation in New Zealand under 

section 6 of the Guardianship Act 1968, No. 63. Ordinarily, 

•the father and the mother of a child shall each be a 

guardian of the child" (subsection (1)). The mother shall 

be the sole guardian if 

(a) She is not married to the father of the 
child, and either: 

(i) Has never been married to the father� 
or 

(ii) Her marriage to the father of the 
child was dissolved before the 
child was conceived� and 

(b) .She and the father of the child were not 
living together as husband and wife at 
the time the child was born. (subsection (2)) 

Bowever,·the father 

••• may apply to the Court to be appointed 
as guardian of the child, either in addition 
to or instead of the mother or any guardian 
appointed by her, and the Court may in its 
discretion make such order on the application 
as it thinks proper. (subsection (3)) 

·The Guardianship Amendment Act 1969, No ... 80, adds section 6A. 

Subsection (1) says: 

-
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�y man who alleges that he is a 
guardian of a child by' virtue of the Provisions 
of section 6 of this Act (other than by virtue 
of an order under subsection (3) of that 

- section) may apply to the Court for an order 
declaring that he is a guardian of the child, 
and, if it is proved to the satisfaction of 
the Court that the allegation is true and 
that the man has not been deprived of his 
guardianship, the Court may make the order. 

�¥:.s�ction 3 of the 1968 Act, 

"Guardianship" means the custody of a child 
:, • •  and-the right of control over the up
bringing of a child, and includes all rights, 
powers, and duties in respect of the person 
and upbringing of a child that were at the 
commencement of this Act vested by any 
enactment or rule of law in the sole guardian 
of a child; and "guardian .. has a corresponding 
meaning. 

The need for application could be eliminated in some cases 

by a statutory definition of circumstances which ren-

der the father a guardian • 

.. 

In England, the Guardianship of Minors Act 1971 

enables the mother or father of an illegitimate child 

to apply for custody and the court may (sections 14(1) 

and 9(1)) 

• fl 0 

(a) 

(b) 

make such order regarding--

the custody of the minor; and 

the right of access to the minor 
of his mother or father 

as the court thinks fit having regard to the 
welfare of the minor and to the conduct and 
wishes of the mother and father. 

t¥: 

__ _ ::;,;;--,.,. 
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By section 14(3), where custody is awarded to the father, 

he •shall be treated as if he were the lawful father of 

the minor" for the purposes of the sections de.aling with 

the rights of the surviving parent as to guardianship 

·(section 3), the power of. the father and mother to appoint 

testamentary guardians (section 4), the power of the court 

. �l:j 

to appoint a guardian for a minor having no parent (section 5), 

and orders for custody and maintenance where a person is 

guardian to the exclusion of the surviving parent (section 10), i 

but any appointment of a testamentary guardian is in-· 

effectual "unless the appointor is entitled to the custody 

of the minor • • •  immediately before his death". In 

Cruickshank's opinion (pp. 23-24), the English legislation 

is, of-limited effectiveness. 

. Part IV of the British Columbia Family Relations 

Act, S.B.C. 1972, c. 20, deals with family maintenance. 

Under this Part, which includes the case of failure by a 

parent "to provide reasonable support and maintenance to 

.:.... .... 

his child" (section 17(a)), a judge may "order that the 

custody ·of a child be committed to one parent" (section 25(1) 

(d) ) 1  he may also "order that a parent have reasonable access 

to a child, or access at such times and subject to such 

conditions as the judge considers just and reasonable" 

(section 25(1) (e)). "Parent" includes a man who has 

lived together with a woman as her husband for a period 

of not less than two years and, for a period of not less 

-than �ne year during that two year period, contributed 

to the support and maintenance of a child born of that 

woman before or during the period they lived together 

, (sect�on 15(c) (v)). 
f 
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Custody of and access to an illegitimate child whose 

parents have cohabited for one year or more may be awarded 

under Manitoba's Wives' and,Children's Maintenance Act. 

(Details are included below in the discussion of maintenance.) 

Cruickshank (pp. 17-18) advocates notice to the 

father of an illegitimate child of de facto changes in 

custody as well as of proceedings to&termine legal custody. 

He also recommends (p. 28) that the father's right to apply 

.for custody be clearly legislated. He goes even further 

to suggest that "the notion of a mother's prima facie 

right to custody should be rejected in favour of an eq�ally 

balanced adjudication of the child's best interests." 

�he father's right of access to his child should 

be clarified too. Cruickshank discusses this (pp. 29-39). 
He lists seven arguments against extending this right to 

the father of an illegitimate child, but concludes that 

•the legal policy should be to award access rights if 

the father's visits are in the best interests of the child" 

(pp. 37-38) • 

·Hardship. The major issues for wardship of an 

illegitimate child are: father's entitlement to notice 

of proceedings, his opportunity to be heard, and the need 

�or his consent to the vc�untary surrender of custody of the 

child for purposes of adoption. 

At the close of his discussion of protection (pp. 39-46), 
Cruickshank advocates (p. 45) "a statutory scheme which 

involves interested putative fathers at all stages of 

protection proceedings before terminating their parental rights." 

He opposes the "maternal preferepce" which prevails in ward-

ship and adoption legislation. In summation, he claims that: 
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• • o the concerned putative father 
represents a viable alternative to a Crown 
wardship. The father's plan for custody may 
in some cases remove 'the grounds for a 
neglect holding, thus opening the way for 
his custody application, which should be 
heard on the paramount standard of the child's 
best interests. 

One could go further where permanent wardship is at stake 
- . 

by opening the way for the father's application to adopt 

his illegitimate child. 

Cruickshank makes another noteworthy assertion: 

The fact that the father can always 
� .  q.pply fo� ���t;o(J.y in an �c:tion seJ?aratec:l� 

txo�:tne· protect�on·proceed�ngs dues not 
mean that he should be denied notice and 
a hearing on the pro�ection issues. • • • 

custody ·does not have the legal security 
of parenthood or adoption. Also , "the 
standard of proof is different than in 
custody disputes. The putative father, 
like any other natural parent, should be 
recognized in new legislation as having 
an equal opportunity to be notified and to 
be heard in a protection proceeding. 

·. 

,./-_.... 
•/ 

Be concludes: "Wider grounds of legitimation will promote 

equal opportunity adjudication of the father's claims. " 

On the issue of notice , identification of 

the father for service is of primary importance. The 

suggestions made above in the context of adoption are helpful. 

The fourth category of "parent" describec:i by Cullen J. in 

!£ K.R.G. and A.J.M. is also relevant, that is, "those 

persons who by a paternity order of the court or by a 

· paternity agreement have acknowledged and identified their 

parenthood. 

"' 
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As in a4op.tion proceedings, the opportunity to be 

heard should follow from notice. It might also be 

considered where the father is not entitled to notice but 

makes himself known to the tribunal and expresses his wish 

to be heard. 

The third issue is whether to require the consent 

of the father to the voluntary surrender of his illegiti

mate child for adoption. Once again, identification poses 

problems which must be resolved. 

A final point is this. In Ontario the definition of 

a "parent" in protection proceedings now includes a father 

of a child born out of wedlock who is under a legal duty 

to support the child or has acknowledged paternity and 

cared for the child (an Act to amend The Child Welfare Act, 

1972, c. 109, s. 2; Cruickshank, p. 16). Alberta moved away 

in 1966 from a definition of parent which included "every 

person who is by law or in fact liable to maintain a child" 

(Regina v.·Gingell (Gingel), per Prowse J. A. at 683) • 

.. -
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Maintenance. In most jurisdictions, maintenance 

from his father for an illegi'timate child is achieved 

through affiliation legislation. In addition, some provinces 

include certain cases of illegitimacy in their family 

maintenance legislation. , British Columbia, Manitoba and 

Saskatchewan are examples. The British Columbia Family 

Relations Act declares in Part IV on "Family Maintenance" 

that "every parent is liable to support and maintain his 

children" (section 16 (1)). "Child" and "parent" are de

fined in section 15: 

(a) "child" means a child, whether legitimate, 
under the age of nineteen. years, and 
includes 

.. 

(i) a child of a woman who becomes the 
wife of a man who, for a period of 
not less than one year during the 
marriage, contributes to the support 
and maintenance of the child. 

(ii) a child of a man who becomes the 
husband of a woman who, for a period 
of not less than one year during the 
marriage, contributes to the support 
and maintenance of the child; 

(�ii) a child who is, during wedlock, 

(A) born to a wife, but not fathered 
by her husband; or 

(B) fathered by a husband, but not 
born to his wife, 

where the husband referred to in sub
paragraph (A), or the wife referred 
to in sub-paragraph (B), as the case 
may be, contributes to the support 
and maintenance of the child for a 
period of not less than one year 
during the marriage; 

# 
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( ) a child of a 'man and a woman who, 
not being married to each other, 
lived together as husband and wife 
for a period of not less than -two 
years, where an application under 
this part is made on behalf of the 
child not more than one year from 
the date the man and woman ceased 
living together as hus�and·and wife; 

(•) where a man and woman, not being 
married to each other, live together 
as husband and wife for a period of 
not less than two years and, for a 
period of not less than one year 
during that two year period, 

(A) the.man contributes to the 
support and maintenance of 
a child born of a woman before 
or during the period they 
lived together; or 

(B) the woman contributes to the 
support and maintenance of a 
child of a man born before or 
during the period they lived 
together, 

· 

that child, where an application 
under this part is made on behalf.of 
of the child not more than one year 
from the date 

(C) the man and woman ceased living 
together as husband and wife; or 

(D) the man referred to in sub
paragraph (A) or the woman re
ferred to in sub-paragraph (B), 
as the case may be, last contri
buted to the support and main
tenance of the child, 

whichever last occurs: 

Cl .. .  

r� 
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(c) "parent" means a .parent or guardian of 
a child, but includes 

-� 

(i) the man referred to in paragraph (i) 
of clause (a); 

(ii) the wom�n referred to in paragraph (ii) 
of clause (a); 

(iii) the husband referred to in sub
paragraph (A) of paragraph (iii) 
of clause (a); 

(iv) the wife referred to in sub-paragraph 
(B) of paragraph (iii) of clause (a); 

·(v) the man referred to in sub-paragraph 
(A) of paragraph (v) of clause (a); 

(vi) the woman referred to in sub-paragraph 
(B) of paragraph (v) of clause (a). 

Thls legislation coexists with the Children of Unmarried 

Parents Act, R. S. B. C. 1960� c. 52. 

In Manitoba, a woman who has lived and cohabited 

· for one year or more with the father of any child born to 

her may apply for an order under The Wives' and Children's 

Maintenance Act, R. S. M. ,  c. Wl70 (section 6). The order 

may provdde for maintenance (sections 13 and 17); it may 

also award legal custody of the child and access for the 

purpose of visiting the child (section 13). Filiation 

is possible under Part III of The Child Welfare Act, 

.R.s.M. 1970, c. c�so. 

The Deserted Wives' and Children's Maintenance Act 

·in Saskatchewan, R. S. S. 1965, c. 341, en�bles the court 

to make an order for maintenance (section 5). "Child" 

is defined to include (section 2 (1) (b)): 

(ii) �a child under sixteen years of 
.·age, whether legitimate or born 

out ·of wedlock, of a woman who 
became the wife of a man. who at 
the time of the marriage was aware 
of the existence of the child; 

. 7.3 



(iii) a child, u�der sixteen years of age, 
.. . of a man and woman who, not being 

married to one another, have lived 
_together and cohabited for a period 
of at least one year, where

· 

proceedings under this Act are 
commenced within two years from the 
ttme the parties ceased living . 
together and cohabiting or from the 
time the parent last gave support 
or maintenance for the child. 

71· 

Filiation proceedings may be brought under The Children of 
Unmarried Parents Act, 1973, s.s. 1973, c. 12. 

+n England, The Guardianship of Minors Act 1971 
specifically excludes the maintenance of an illegitimate 
child (section 14, subsections {2) and (4))o Maintenance 
may-be obtained by application for an affiliation order 
under The Affiliation Proceedings Act 1957. 

Maintenance may be ordered against the father of 
an illegitimate child in New Zealand under the general 
provisions for maintenance of a child contained in the 
Domestic Proceedings Act 1968, No. 62, if (section 38 (1)): 

(a) 

(b) 

• I 

(c) 

(ea) 

Before or at the time of making the 
maintenance order the Court has made 
a paternity order against him; or 

The Supreme Court has declared him to 
·be the father of the child, or a Court 
has appointed him a guardian of the 
child, or declared him to be a guardian 
of the child, by reason of his being the 
father of the child; or 

He has been declared to be the father 
of the child by an order made in any 
country outside New Zealand •• • ; or 

Pursuant to section 18 of the Births 
and Deaths Reg istr·ation Act 1951, his 
name has at any time (whether before or 
after the commencement of this 
paragraph) been entered in the Register 
of Births as the father of the child; or 



(d) He has in the proceedings before the 
Court or in writing signed by him 
admitted that 'he is the father of the 
Child. 

�he question is whether an illegitimate child 

should be entitled to claim under the maintenance 

provisions applicable to other children, or whether his 

c1aim should be the subject of special legislation. 

� 
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Succession. The trend in reform of the law of 

succession as it affects the illegitimate is twofold: 

it consists of recognizing themlationship of the illegitimate 

to his parents for purposes of the law of intestacy, and 

of reversing the presumption applicable to wills and other 

instruments that words denoting family relationships refer 

prima facie to lawful relationships. England has taken 

both steps. Section 14 of �he Family Law.Reform Act 1969 

contains the intestacy provisions: 

(1) Where either parent of an illegitimate 
child dies int�state as respects all or 
any of his or her real or personal 
property, the illegitimate child or, 
if he is dead, his issue, shall be 
entitled to take any interest therein 
to which· he or such issue would have 
been entitled if he had been born 
legitimate. 

(2) Where an illegitimate child dies intestate 
in respect of all or any of his real or 
personal property, each of his parents, if 
�urviving, shall be entitled to take any 
interest therein to which that parent 
would have been entitled if the child had 
been born legitimate. 

An illegitimate child is presumed not to have been survived 

�his father unless the contrary is shown (subsection (4)). 

Sections 15 and 16 set out the meanings of "child" and 

•issue". The main paragraph is subsection (1) of section 

15: 

In any disposition made after the coming 
into force of this section--

(a) any reference (whether express or 
implied) to the child or children of 
any person shall, unless the contrary 
intention appears, be construed as, 
or as including, a reference to any 

illegitimate child of that person; and 

(b) any reference (whether express or 
implied) to a person or persons related 

.. 



in some other manner to any person 
shall, unless the contrary intention 
appears, be construed as, or as 
including, a reference to anyone who 
would be so relat'ed if he, or some 
other person through whom the 
relationship is deduced, had been 
born legitimate. 

•Disposition" means "a disposition • · • •  of real or 

personal property whether inter vivos or by will or 

codicil" (subsection {8)). 

·Mrs. Russell examines thehw of intestacy in her 

paper on Illegitimacy, (pp. 3-13)m She quotes the provision 

. in the "Uniform Probate Code" approved at the National 

Conference of Commissioners on Uniform State Laws held in 

1969 (p. 6), and the legislation in New York (p. 7) and 

California (p. 8). The Uniform Probate Code g L-109 says: 

If, for purposes of intestate succession, 
a relationship of parent and child must be 
established to determine succession by, 
through or from a. person, 

(b) • • •  a person born out of wedlock is 
a•child of the mother. That person is also 
·a child of the father, provided; 

(1) The natural parents participated in 
a·marriage ceremony before or after the 
birth of the child, even thoug h the 
attempted marriag e is void; or 

(2) The paternity is established by an 
adjudication before the death of the 
father�or is established thereafter by clear 
and convincing proof, except that the 
paternity established under this sub
paragraph (2) is ineffective to qualify 
the father or his kindred to inherit from 
or through the child unless the father has 
opellly -treated the child as his, and has 
not -=refused to ·support the child. 

'- c..;: ::::: 
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The New York Decedent Estate Law (para. 83A inserted 

by New York Sess. Laws 1965, c. 958. Inheritance by and 

from Illegitimate Persons) provides: 

(i) An illegitimate child is always· 
regarded 

as the legitimate child of his mother, 
and is entitled on her death to 
succee: d to her property and the property 
of her kindred accordingly. 

(ii) Provided that a court of competent 
jurisdiction has found that the 
deceased person was the father of the 
child and has declared accordingly and 
made an order of filiation in a 
proceeding instituted during the 
pregnancy of the mother or within two 
years of the birth of the child, the 
child is entitled after the father's 
death to succeed in his property and to 
the property of his kindred. It is 
specifically declared that this result 
may not be achieved by an agreement 
between the parents or by the compromise 
of a suit, or even by approval of an 
agreement or compromise unless this is 
accompanied by the making of a filiation 
order. 

In other words, a court must have declared the paternity of 
� 

the deceased father before his death if his illegitimate 

child is to succeed on intestacy. · 

The California Probate Code contains this section 

( t 255): 

Every illegitimate child, whether b orn 
or conceived but unborn, in the event of 
his subsequent birth, is an heir of his 
mother, and also of the person who, in 
writing, signed in the presence of a 
competent witness, acknpwledges himself 
to be the father, and inherits his or 
her estate, in whole or in part, as the 
case may be, in the same manner as if he 
had been born in lawful wedlock; but he 
does not represent his father by 

?( 
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inheriting any part ot the estate of the 
father's kindred, either lineal or 

collateral, unless, before his death, 
his parents shall have intermarried, and 
his father, after such marriage, 
acknowledges him as his child, or adopts 
him into his family; in which case such 
child is deemed legitimate for all 
· purposes of succession. An illegitimate 
child may represent his mother and may 
inherit any part of the estate of.the 
mother's kindred, either lineal or 
collateral. 

The points to be noted are these: the illegitimate 

may succee� to but not through his father, and then only 

where the father has fo.rmally acknowledged paternity. 

The Ontario Law Reform Commission recommends a 

modification of the New York position, notwithstanding the 

Commission's basic stand favouring equality for all 

children for all purposes of the law of Ontario. The recom

mendations are summarized as follows (Part I I I, Report on 

Family Law, pp. 31-32)�: 
.. 

•. 

/' 

9. It should be possible for any 
interested person to obtain a 
judi.cial decree of a declaratory 
nature that a given man is the 
father of a g iven child. Such a 
decree should operate as a 
presumption that the man is the 
father of the child for all purposes 
unless and until the decree is 

. _v�cated by the making of another 
ae�reoe. 
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10. Neither the paternal relationship 
i.n· the case of a child born outside 
marriage or any other relationship 
traced through' the paternal relation
ship should be recognized for any 
purpose relating to the disposition 
of property by will or by way of 
trust unless: 

(i) the_ relationship has been 
established by or against the 

� father in his lifetime; or 
(iir if the purpose iS for the 

benefit of the father, paternity 
_ -��as been established by or 

- against him during the life of 
- ·the child. 

11. · Exceptions to the last stated rules 
should be made where: 

(i) an affiliation order has been 
- :made between the father and 

the child during their 
resp�ctive lifetimes; or 

(ii) a court thinks it just, in 
its discretion, to allow the 
relat ionship between father and 
child to be established and 
recognized after the death of 
either of them. 

The New Zealand Status of- Children Act.l968 
also deals specifically with succession (section 7(1)): 

'"';, 

' ) 

The relationship of father and child, and 
any other relationship traced in any degree 
through that relationship shall, for any 
purpose related to succession to property 
or to the construction of any will or 
Other testamentary disposition or of any 
instrument creating a trust, or for the 
purpose of any claim under the Family 
Protection Act 1955 be recognised only if--

Yd 
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(a) The father and the mother.of the 
child were'married to each other 
at the time of its conception or 
at some subsequent time; or

. 
(b)· Paternity has been admitted 

,_ (expre�sly or by implication) by 
or established against the father 

' in his lifetime (whether by one or 
more of the types of evidence 
specified by section 8 of this Act 
or otherwise) and, if that purpose 
is for the benefit of the father, 

- .paternity has been so admitted or 
- ·· estabiished while the child was 

living. 

2l 

Section. 
8 has to do with evidence and proof of paternity and 

is reproduced in the next section of this paper. 

The Law Reform Committee of South Australia think 

the illegitimate child should succeed to and have rights 

against his mother and natural father, and should also 

be allowed·to inherit from his maternal and paternal 

grandparents and collateral kinsmen as in New Zealand 

(para • .  2, p. 5 ) • They propose using a section similar to 

the one below (taken from the Administration and Probate 

Ordinance, 1929-1967, of the Australian Capital Territory, 

section 49E): 

(1) Where an intestate is survived by 
an illegitimate child, the child is 
entitled to take the interest in the 
intestate estate that the child would be 
entitled to take if the child were the 
legitimate child of an intestate • 

. ' 
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(2) Where an illegitimate child of an 
intestate has died before the intestate 
leaving issue (being issue who are the 
legitimate issue of the child) who survive 
the intestate, the issue are entitled to 
take the interest in the intestate estate 
that they would have been entitled to take 
if the child had been the legitimate child 

-of the intestate. 

(3) Where an intestate (being an 
illegitimate person) is survived by a 
parent or both parents, the parent is or 
parents are, as the case may be, entitled 
to take the interest in the intestate 
estate that the parent or parents would 
have been entitled to take if the intestate 
�ad been the legitimate child of the 
parent or pare�ts. 

(4) • • •  relationship may, to such extent 
as is necessary to enable effect to be 
given to the preceding subsections of this 
section, be traced through or to an 
illeqitimate person as if the person were 
the legitimate child of his mother 

.and, �ubject to [sufficie�t proof of 
paternity] , of his father . 

<'{'� 

The Law Reform Committee of Western Australia make this 

recommendation : (Illegitimate Succession, p. 15): 
·. 

E--

The relationship of the illegitimate child 
to its parents to be deemed legitimate 
for all purposes relating to intestate 
succession, so as not only to give the 
illegitimate the right to succeed to the' 
property of either parent and vice versa 
but also to establish the usual and 
corresponding rights of succession between 
the child and all other lineal and collateral 
kindred. 

, ' 



The Committee would also reverse the common law rule of 

construction of terms such as "children" and "issue" 

where they appear in a will.or other disposition by 

deeming words of relationship to include illegitimates 

and persons claiming through illegitimates, unless a 

contrary intention appears. The Council of the Law 

Society of that state disagree in part: they feel that 

succession by the illegitima�e to his father's estate 

"should be dependent on paternity being acknowledged or 

established against the father in his lifetime" (p. 16). 

Where the laws of succession are expanded to 

include the illegitimate, it is common to give special 

protection to personal representatives and trustees in 

the case of claims based on the illegitimate relationship. 

One example is section 17 of England's Family Law Reform 

Act 1969: 

Notwithstanding the foregoing provisi ons 
of this Part of this Act, trustees or 

·personal representatives may convey or 
distribute any real or personal property 
to or among the persons entitled thereto 

· without having ascertained that there is 
no person who is or may be entitled to 
any interest therein by virtue of�-

(a) section 14 of this Act so far 
as it confers any interest on 
illegitimate children or their 
issue or on the father of an 
illegitimate child; or 

(b) section 15 or 16 of this Act, 

and shall not be liable to any.such 
person of whose claim they have not had 
notice at the time of the conveyance or 
distribution; but nothing in this 
section shall prejudice the right of any 
such person to follow the property, or 
any property representing it, into the 
hands of any person, other than a 
purchaser, who may have received it. 

�j 
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Another example is section 6 of the New Zealand Status of 

Children Act·l969: 

(1) For the purposes of the administration 
9r distribution of any estate or of any 

·property held upon trust, or of any 
�application under the Family Protection Act 
1955, or for any other purposes, no executor, 
administrator, or trustee shall be-under 
any obligation to inquire as to the existence 
of any person who could claim an interest in 
the estate or the property by reason only of 
any of the provisions of this Acte 

{2) No action shall lie against any 
-executor of the will or administrator or 
�rustee of the estate of any person, or 

-�he trustee under any instrument, by any 
-person who could claim an interest in the 

estate or property by reason only of any 
of the provisions of this Act, to enforce 

_any claim arising by reason of the executor 
or administrator or trustee having made any 
distribution of the estate or of property 
held upon trust or otherwise acted in the 
administration of the estate or property 
held on trust disregarding the claims of 
that person where at the time of making 
the distribution or otherwise so acting 
.the executor, administrator, or trustee 
bad no notice of the relationship on which 
·the claim is based . 

¥'{ 

South Australia (para. 6, p. 11) recommend the New 
Zealand section but altered from the second last line of (2) 
onward to read, "acted in good faith and without notice of 
the relationship on which the claim is based. " They would 
als� give the trustee a power of tracing. as does England. 

It is also common to provide that instruments executed 
&Ad intestacies which take place'before the new legislation 
commences shall not be disturbed. New Zealand has done so 
in section 4 of the Status of Children Act 1969: 

• 



�s 

(1) �11 instruments executed before the 
commencement of this Act shall be governed 
by the enactments and the rules of 
construction and law which would have applied 
to_them if this Act had not been passed. 

(2) t\"here any instrument to which 
sUbsection (1) of.this section applies creates 
a speci�l power of appointment, nothing in 
this Act shall extend the class of persons in 
whose favour the appointment may be made, or 
cause the exercise of the power to be 
construed so as to include any person who is 
not a member of that class. 

(3) The estates of all persons who have 
died intestate as to the whole or any part 
thereof before the commencement of this Act 
shall be distributed in accordance v1ith the 
enactments and rules df law which would have 
applied to them if this Act had not been passed. 

In England, the Family Law Reform Act achieves this pesition. 

Section 14 "does not affect any rights under the intestacy 

"' 

of a person dying before the coming into force of this section" 

(subsection (9}). The opening words of ·section 15 limit its 

application to a disposition "made after the coming into 

force of this section" (subsection (1)). The Ontario Law 

Commiss�on include this as a saving provision along with the 

protection of trustees, administrators and executors in their 

duty to search for possible beneficiaries. The Ontario saving 

provisions are mentioned above in connection with aboli�hing 

the status of illegitimacy. 

A final point is this. South Australia (p. 5) recommend 

the -_reversal of "the somewhat uncertain rule of public policy 

prohibiting gifts to future born illegitimate children." 

England has done so in the Family Law Reform Act 1969 (section 

15 (7) ): ' •  



There is hereby abolished, as respects 
dispositions made after the coming into 
force of this section, any rule of law 
that a disposition in favour of 
illegitimate children not in being when 
the disposition.takes effect is void as 
contrary to public policye 

,_ .._.- -- -
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Other matters related to parentage. There is need 

for clarification of the meaning of words denoting relationship 

("parent", "father", "child") in the existing legislation 
• 

I 

having to do with name, education, marriage, property and 

religion. In addition to this, The Change of Name Act, 

1973 might be improved by amending section 8 to: (a) entitle 

the father of an illegibimate child to apply to change the 

- child's name; (b) allow a child to take the surname of a 

man with whom the child's mother is cohabiting as wife and 

husband provided that the man is the child's father (subsection 

.(4)); and (c) require the consent of a man registered under 

The Vital Statistics Act as father to a change of the child's 

-name .. 

..� 

� 
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(1) Effect of an adjudication 

What should be the effect of an adjudication on 

paternity? Should the judgment bind only the parties to 

the proceeding, and then only for the purpose for which 

the proceeding is brought, or should it settle the issue 

once and for all? The Ontario Law Commission (p. 20) 

propose that 

••• whenever a judicial decree of 
paterni ty is made, whether it is made in 
proceedings in which an immediate right 
involving the issue of paternity is being 
asserted, or wh�ther the decree is purely 
declaratory, obtained for the purpose of 
securing a future right, then this decree 
will operate as a presumption that the man 

·named in the decree is the father for all 
other purposes. Since the decree would be 
only a presumption it would be open to 
rebuttal • • •  

The Commissioners take this position because they doubt 

that all the evidence on paternity can be made available 

<51 

at any given time, even in proceedings brought specifically 
for a declaration as to paternity. They antificate that the 

iss�e will be raised by different parties with different 
interests at different times, and believe that it would 

be unfair to fix any person with a declaration made in 

proceedings in which he did not participate, or in which 
all the evidence was not before the court. They reject a 

single form of proceeding which would lead to an in �em 

judgment notwithstanding their view that this would be the 

•ideal solution to the problem of multiple litigation over 
paternity " (p. 19 ) . An affiliation order would not be 

regarded as a judicial decree of paternity (p. 23) : 

. .  



(The Commissioners] do not • • • think it 
constitutionally proper to accord a decree 
made by a judge appointed under· section 92 
of the British North America Act the status 
of a declaration which may alter inheritance 
rights. 

Nevertheless an application for a declaration of paternity 

might be founded upon it even after the death of the father 

or child through whom the applicant is claiming. (This 
objection does not arise in Alberta because jurisd ictio� 

over affiliation proceedings is exercised by a judge of the 

district court. ) 

----
----------
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New Zealand is less cautious. The Status of 

Cfl 

Children Act 1�69 (section 8 (4) ) provides that a declaration 

of paternity.under section �0 of the Act "shall, for all 
purposes, be conclusive proof of the matters contained in 

it, " although paternity must have been admit�ed or 
established during the lifetime of a deceased father or 

child before it will be recognised for purposes of distri-

bution of his estate (section 7(1) ) .  
section 10 says: 

Any person who--

Subsection (1) of 

(a) Being a woman, alleges that any named 
person is the father of her child; or 

(b) Alleges that the relationship of father 
and child exists between himself and any 
other named person; or 

(c) Being a person having a proper interest 
in the result, wishes to have it deter
mined whether the relationship of father 
and child exists between two named persons, 

may apply to the Supreme Court for a declaration 
of paternity, and if it is proved to the satis
faction of the Court that the relationship 
exists the Court may make a declaration of 

�aternity whether or not the father or the child 
or both of them are living o� dead. 

On the other hand, a paternity order made in a proceeding 

for affiliation under the Domestic Proceedings Act 19 68 "shall 

be prima facie evidence of paternity in any subsequent pro
ceedings, whether or not between the same parties" 

(s ection 8 (3) ) .  No presumption is raised by other adjudi
cations in a domestic forum. 

In England, The Family Law Reform Act 19 69 is silent 

as to the mode of proof of paternit� 

.. 



(2) Factors raising aoresumption 

The preceding paragraphs show that a judicial 
pronouncement of paternity may be used to raise a 

presumption of paternity in subsequent proceedings. This 

could be true of a declaratory judgment, or o·f a finding 

which is essential to the determination of immediate 
rights. It could be true as well of a decision made by 

a foreign tribunal as of a decision made by a domestic 
one. 

The Status of Children Act 19 69 in New Zealand 

r;z 

/---

p�oyides for use in evidence of a foreign judgment (section 8) : 

� · ·(s) An order made in any country outs:i.de 
- New --Zealand declaring a person to be the 

father of a child, being an order to which 
this subsection applies pursuant to 
subsection (6) of this section, shall be 
prima facie evidence that the person 
declared the father is the f ather of the 
child. 

(6) The Governor-General may from time to 
time, by Order in Council, declare that 
subsection (5) of this section applies with 
respect to orders made by any Court or public 
authority in any specified country outside 
New Zealand or by any specified Court 
public authority in any such c ountry • • • •  

Apart from judicial decree, presumptions of paternity 
might be based on marriage or cohabitation, or on other acts 
voluntary in nature. Examples of presumptions based on 
marr1age or cohabitation are: 

' ·. 
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(i) a child born to a validly married woman 

is the child of her husband; 
(ii) a child born of a void or voidable marriage 

is the child of the "husband"; 
(iii) a child born to a woman who lives with a 

man as his wife is the child of that man; and 
(iv) a child born to a woman who subsequently 

marries is the child of the man who becomes her husband. 

�he first example is the common law presumption of 
legitimacy. It. is applicable in Alberta today. The 

Ontario Law Reform Commission recommend its extension to 

VQid and.voidable marriages (p. 18) . This is not a great 
departure from sections 3 to 6 of The Legitimacy Act 

in Alberta, although section 5 of that Act only applies 

where "either of the parties reasonably believed that the 
marriage was valid. " The Ontario Commission would limit 
the operation of the presumptions in the first two situat

ion� to a child born during the marriage or within eleven 
months after the marriage has been terminated by death 
or by jq�icial decree. The same time period is specified 
in section 6 of our Legitimacy Act. New Zealand legislation 
lays down the following presumption as to parenthood where 

·the mother is married {Status of Children Act 1969,  section 5) : 

A child born to a woman during her 
marriage, or within ten months after the 
marriage has been dissolved by death or 
otherwise, shall, in the absence of 
evidence to the contrary, be presumed to 
he the child of its mother and her husband, 
or former husband, as the case may be • 

. ' 
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In the_.third example, the presumption could be 

related to cohabitation for a state period of time such 

t:t1 

as one year. To establish the relationship of persons as 

spouses, The Criminal Injuries Compensation.Act specifies 

that the parties be kn�wn as man and wife in the community 

where they live, and that the relationship is of some per

manence, and a legal impediment exists to their marriage 

(section 2 {2) ) .  This test could be adapted to raise a 

presumption of paternity. 

.-T·.he fourth example is a modification of the 

presumption of legitimacy now contained in section 2 of 

The �egitimacy Act. The third and fourth examples 

describe situations of acknowledgment implied by conduct. 

Formal, in contrast to conduct, acknowledgments 
provide examples of presumptions of paternity based on 
other voluntary acts. There are two sorts: 

(i) acknowledgment of paternity for purposes of 
birth registration under The Vital Statistics Act; and 

(ii) acknowledgment of paternity by written 
agreement signed by the mother and the father. Both 
are referred to in section 8 of the New Zealand Status 

of Children Act 19 69 , and "shall be prima facie evidence 
that the person named as the father is the father of the 
child" (subsections {1) and {2) ) .  An acknowledgment by 

signed instrument must be executed as a deed or in the 

presence of a solicitor {subsection {2) ) e The Ontario 

Law commission would treat both as purely evidentiary 
. and capable of rebuttal by any person, including the 

; 

putative father, at any later time {pp. 8 and 18) . This 

is the position at common law. Krause {p. 158) warns 

... 



against placing reliance on voluntary acknowledgments of 
this sort. He indicates that often the person who admits 
paternity is not in fact the father, and advocates the 
employment of safeguards such as compulsory"blood typing 
tests to reduce the li�elihood of mistaken acknowledgments. 

_......---·-"--
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(3} Creation of .A register 

A public register of cases where the relationship 
of father and child is proven or presumed to exist could 
serve to notify others of the interests of the persons 

named in the record. Registration as father might entitle 

a man to notice of proceedings affecting the child. The 
register could also be used by trustees, executors and 
administrators in the ascertainment of possible beneficiaries 
to property. New Zealand legislation provides for the 

filing of a declaratory judgment of paternity, an affili
ation o rder, or an instrument acknowledging paternity 
properly executed by the mother and the person acknow
ledging himself to be the father of the child (Status of 
Children Act 19 69 , section 9 ) . The Registrar of the Court 

is required to forward declarations and orders for filing 
(subsection (3) ) ; whereas an instrument of acknowledgment 

may, but need not, be filed (subsection (1)) . The Ontario 

Law Reform Commission envisage the recording of judicial 
decrees at a central location, and the implementation o f  
a convenient indexing system (p. 22). 

The Law Reform Cbmmittee of South Australia ques
. tions whether registered information should be freely 

accessible to the public. In New Zealand, the Registrar 
General shall permit any person who, in his opinion, has 

. a proper interest in the matter, to inspect any instrument 

or duplicate or copy filed with him (Status of Children 
· Act 19 69, section 9 (1) ) .  The South Australia body would 

be more restrictive. The Committee thinks (p. 9 ) : 

f ' 



• • •  that records of proceedings to determine 
paternity and documents relating to it 
should not be open to public inspection 
except by direction of a courte 

�-
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(4) Paternity.before the court 

The Ontario Law Commission considered abolishing 
affiliation proceedings and relying instead o� declaration 

proceedings (pp. 22-23) . The Commissioners concluded that 

affiliation proceedins should be retained because, among 

other reasons: 

• • •  it is likely that declaration pro
ceedings will be more lengthy, complicated 
and costly than the present affiliation 
proceedinsg, and we are reluctant to.adopt 
a position which would force applicants to 
sa�rifice what is now a relatively simple 
procedure in favour of a more complex one. 

New Zealand, it will be remembered, has both proceedings. 

The Ontario Commissioners (p. 19 ) also considered 

one form of proceeding leading to a declaration of pater

nity, but rejected it for reasons stated earlier in this 

paper. If it were adopted, it would be a proceeding 

• • • to which a person alleging or disavowing 
paternity would have resort whenever it 
became an issue. For instance, where an 
unmarried mother wished to obtain maintenance 
for her child she would ask for it as 
ancillary relief to an iri rem ruling on the 
paternity of her child. --Similarly, wherever 
the question of paternity arose as a collateral 
matter--for example in an action against the 
executors of a will--it would be decided by way 
of reference to a hearing on the paternity 
question and the resulting judgment would 
declare the status of the child and be binding 
in all future situations. 

f '  
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What should be the standard of proof of paternity 

in civil proceedings? The co�on law presumption that 

a child born to a married woman is legitimate can be dis

proved only by evidence showing beyond a reasopable doubt 
that the husband is not the father. England has sub

stituted the ordinary civil standard (The Family Law Reform 
Act, section 26): 

Any presumption of law as to the legitimacy 
or illegitimacy of any person may in any 
civil proceedings be rebutted by evidence 
which shows that it is more probable than 
not that that person is illegitimate or 
legitimate, as the case may be, and it 
shall not be necessary to prove that fact 
b�yond reasonable doubt in order to rebut 
the presumption. 

The Ontario Commissioners think it inappropriate to apply 
criminal standards of proof in civil proceedings (pp. 24-25), 

as does Krause {pp. 109-112)e The New Zealand legislation 

is silent on this point. 

..,.. ... 
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Should there be any limitation of the time for 

bringing proceedings to establish paternity? A limitation 

period is ordinarily found ih affiliation legislation. In 

Alberta, the time for lodging a complaint under Part 2 of 

The Maintenance and Recovery Act is governed by section 

14(1) : 

An ord er may not be made against a 
putative father unless the complaint is 
made within his lifetime and 

• 

�(a) not later than 24 months after 
the birth of the child or the 
termination of the pregnancy, or 

-(b) within the 12 months next after the 
doing of an act, on the part of the 
putative father, that could reasonably 

'be regarded as an acknowledgment that 
he caused or possibly caused the 
pregnancy, or 

' 

�<cJ within 12 months after the return 
to Alberta of the putative father 
where he was absent from Alberta at 
the· expiration of the period of 
24 months from the birth of the child 
or the · termination of the pregnancy • 

/; 

On the other hand, the issue of paternity might arise at 

any time as a collateral matter in other proceedings. As 

the birth becomes more remote, proof may be more difficult. 

Nevertheless, the Ontario Law Reform Commission recommend 

against a limitation period (Rec. il4 (vi) , pe 32): 

There sho�ld be no limitation period on 
the establishing of paternal relationships, 
although interests which have vested before 

" a  finding of paternity should not be 
qi$turbed. 

! i�� 
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The New Zealand,.legislation does not impose a time limit, 
and the Law Reform Committee 'of South Australia are in 

favour of the New Zealand system (p. 11). 

Who may raise the �ssue of paternity? In Alberta 
the following persons may make a complaint under The 
Maintenance and Recovery Act: the mother, .the next 
friend or guardian of a child born out of wedlock, or the 
Director of Maintenance and Recovery (section 13(1)). This 

is, of �curse, in the context of affiliation. As to 
proceedings for a court declaration of paternity, New 
Zealand allows application to be made by the mother, or 

by any person alleging himself to be the father, or by any 
person having a proper interest in the result (Status of 
Children Act, 1969, section 10(1) quoted above)e In cases 
w�ere the issue of paternity is collateral to the main 
purpose ·of the action, it is no doubt open to "any person 

having a proper interest in the result" to raise the issue. 
Krause believes that a child "must have a.right to have 

his paternity ascertained in a fair and efficient manner" 
(p. 113): 

.:-.r 

Specifically, this means that legislation 
must recognize that the interest primarily 
at stake in the paternity action is that of 
the child • • • •  At the minimum, it will be 
necessary that the child, by his represen
tative, be a party to an action involving 
his paternity, regardless of other parties 
(such as the mother) who may assert their 
own interests in the same action. It is 
important that the mother not be allowed to 
represent the child in this matter, as her 
short-term interests • • •  may conflict with 
the long-term interests of the child in 

_having his paternity estab�ished for support, 
-Inheritance and other purposes. 

/0/. 



Row�is paternity to be proved? Two points have 

been dealt with already. They are the standard of proof 

/() �� 

to be applied, and the use of presumptions. Other evidentiary 

matters to be looked include admissibility and corroboration 
of evidence, compellability of witnesses (for example, an 

uncooperative mother) , and the introduction of blood typing 
and other genetic tests. 

Admissibility of evidence. At one time·the rule in 

Russell v. Russell [1924] A. C. 687 (H. L. ) prevented a husband 

and wife from testify ing as to non-access in rebuttal of the 
presumption that a child born to a married woman is legitimate. 

This rule is no longer an obstacle in Albertao Section 6 of 
The Evidence Act, R. S. A. 1970, c. 127, states: 

.• • �� a husband or wife may. in an action give 
evidence that he or she did or did not have 
sexual intercourse with the other party to 
the marriage at any time or within any 
period of time before or during the marriage. 

- :::-=--
Corroboration of evidenceo Part 2 of The Maintenance 

and Recovery Act deals with evidentiary matters in section 19. 

Subsect�on (1) provides: 
. 

An order shall not be made upon the 
evidence of the mother unless her evidence 
as to the paternity of the child is corro
borated by some other material evidence 
implicating the putative father. 

The Ontario Law Reform Commission "believe it to be important 

that ·any assertion of paternity, • • •  which may lead to a 

judicial declaration, be supported by corroborative evidence" 

(P• -24). T�ey note that "corroboration involves evidence 

which tends to show more than possibiliy, in other words, 
evidence which tends to show probability " (Burbury v. Jackson, 

(1917] 1 K.B. 16, per Lord Reading, C. J. ) .  
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Compellability of witnesses. Section 19 of The 

Maintenance and Recovery Act makes the following provisions: 

(�-) Notwithstanding any other law to the 
contrary, in all proceedings under this Part 
a married woman is a competent and cornpellable 
witness to testify as to the paternity of her 
child in respect of whom the proceedings are 
taken. 

: ·(3) Notwithstanding any other Act, a 
put ative father is a competent and compellable 
witness in all proceedings under this .Part, 
and if called as a witness by the complainant 
he may, without prior notice or payment of 
conduct money, be cross-examined by or on 
behalf of the complainant but the complainant 
is not, by reason only of his being so 
called, bound by his testimony. 

Krause is in favour of enforcing the mother's cooperation 

(p. 120): 

eo e -there is no reason why the uncooperative 
mother should not be subject to all the 
usual remedies applied to reluctant witnesses. 
Insofar as the interests of her child are 
concerned, the uncooperative mother would be 
heither more nor less than a hostile witness 
holding the key to the child's case. In 
short, the mother should be subject to a 
statutory duty to name the father, if that 
information is necessary to allow the 
decision whether a paternity action should 
be broug�t. If a case actually is brought, 
the mother should be required to testify. 

Subsection (4) of section 19 lays. d own a prohibition 

against the use in a matrimonial cuase of evidence given in 

affiliation proceedings, and subsection (5) dispenses with the 

{ . '. -�--
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need for proof of a signature, in an agreement acknowledging 
paternity. These subsections are reproduced below: 

(4) Any testimony given by the complainant 
or a putative�father in proceedings under this 
Part and which tends to show that the person 
giving the testimony had sexual intercourse 
with anyone is not admissible in evidence 

,against the person giving the testimony in 
.. any_ matrimonial cause to which that person 

is a party. 

--- -- _(5_) · A form of agreement [to pay maintenance] 
as mentioned in section 10, subsection (1) , · .  

(a) purportedly signed by the putative 
� · father, and 

(b) whether or not it is signed by the 
_ _pirector and the mother, or either 

of them, 

�h��l be admitted in evidence in any proceedings 
under this Part as proof of the admissions 
contained therein, without proof of the 
signature. 

-�-

/�' 

Blood typ�ng and other �enetic tests. In the mid-sixties, 
developments in English case law made apparent the need for . 
legislation on the use of blood tests to prove paternity in 
civil proceedings. The Law Commission reported on the subject 
in 1968 (Blood Tests and the Proof of Paternity in Civil Proceeding 

. Law Corn. No. 16) , and its recommendations are implemented in 

Part III of The Family Law Reform Act 19 69 , which is appendixed 
to this paper (Appendix A) . The Alberta law on the use of 

blood tests has not received the same judicial attention. 

Nevertheless, as the usefulness of blood tests in relation 
to proof of paternity becomes more widely known, it may be 
anticipated that Alberta will experience the same need for _, 

' 

legisla�ion; The Ontario Law Commission came to this 
concluslQ:n (Report 2.!!. Family Law, Part III, p. 25) : 

1.. - � - - •. -· - •• 

;Jlle..""""" . - "" ,r 
.., t...>- ----



We are of the view that the evidence 
provided by blood tests ought to be a more 
significant factor in paternity proceedings 
in the future, • • •  In company with the 
English Law Commission we think it • • • 

desirable to encourage the use of blood 
tests by a system of drawing inferences 
against a person who unreasonably withholds 
his consent to a test. 

/b� 

Blood tests, in common with other genetic tests, have 

two evidentiary uses. First, they can show conclusively 
that a particular man could not be the father of a particular 
child. The results of blood tests voluntarily taken were 

held admissible for this exclusionary purpose in Welstead v. 

Brown, [19 52] 1 S. C.R� 3 (Ont. ) .  Secondly, they can show 
the statistical probability that a man may be the father of 

a given·child. (A summary of information received by The 
Law Commission regarding the scientific basis of blood 

group evidence and the possibility of errors in blood 
grouping is reproduced in an appendix to this p�per 
(Appendix B) ; also reproduced are two interviews with medical 

experts conducted by the Law Reform Committee of South 

Australia (Appendix C and Appendix D). 

�he Law Reform Committee of South Australia considered 

whether to recommend that legislation "impose a comprehen
sive scheme setting out which kinds of [genetic] tests 

may be admissible or inadmissible as evidence in a case in 

·which paternity is in issue" (p. 8). With the exception of 
blood tests, they decided against such a course: 

-;. 
In a field in which science is still developing 
any section which is too rigid or drawn with 
too much particularity may in the future 
prevent the admission of evidence obtained 
from tests which are today either unknown or 
too unreliable to be acceptable as evidence. 
Legislation should therefore be drafted in 
general terms and should generally permit the 
use of blood and genetic tests where in the 
opinion of the court the evidence so obtained 
is relevant to the issue before it and the 
Court is satisfied of its reliability. 



Like The Law Commission, the Committee were satisfied of 

the reliability of blood tests and, following the English 
lead, proposed special provisions in this case. 

Before examining the issues in connection with blood 
··tests, it will be convenient to set out section 50 of The 

Domestic Proceedings Act 1968 in New Zealand. This section 
is applicable in proceedings to d etermine_paternity with a 

view to the provisio n of maintenance for an illegitimate 
child, akin to the affiliation proceedings provided for.in 

our Maintenance and Recovery Act. It co�ers genetic tests 
(this would include blood tests) , and gives an indication 

of the.issues for legislation in this area: 

.. 

(1) In any proceedings on an application 
for a paternity order, the Court, on the 
application of the applicant for the 
paternity order or o£'the defendant or of 
its own motion, may direct that the mother, 
the child, the defendant, and any other 
person who has given evidence that he is or 
may be the father of the child undergo 
genetic tests. The Court may adjourn the 
proceedings for such period as is necessary 
to enable those tests to be carried out: 

Provided that the Court shall not give 
such a direction in respect of any person if 
it is of the opinion that the tests could 
adversely affect the health of that person • 

(2) If the mother d oes not comply with 
the direction on her behalf or on 
behalf of the child if she has custody of 
it, the application may be dismissed. 

(3) te· the defend ant d oes not comply with 
·--the direction, the Court may treat the failure 

as evidence corroborating the evidence of the 
mother. 

(4) If any person whom the defend ant 
has called as a witness and who has given 
evidence that he is or may be the f ather 
of the child does not comply with the 
direction, the Court may disregard his 
evidence. 

,{),_ 



(5) The results of the genetic tests 
shall· be stated in a certificate in the 
prescribed form, and the certificate shall 
be evidence of the' facts and conclusions 
atated therein. 

(6) The Court may, if it thinks ·fit, on 
the request of any party call the person 
giving the certificate as a witness • 

. (7) In any case where the tests fail to 
show that the defendant could not be the 
father of the child, any conclusion in the 
certificate, as to the degree of probability 
that the defendant is the f ather shall not 
be regarded as corroboration of any evidence 
given by the mother. 

(8) The Governor-General may, by Order in 
COuncil, prescribe the nature of the tests 
to be made for the purposes of this section, 
the manner in which and the classes of persons 
by whom they shall be made, and the mode of 
identification of the persons in respect of 
whom the tests are made. 

(9) This section shall come into force on 
a date to be appointed for its commencement 
by the Governor-General by Order in council. 

It should be noted that, in recommendations confined to 

blood tests, The Law Commission in England found reason 

/t> 1 -

to distinguish affiliation proceedings from other proceedings 

in which paternity is in issue. 

Turning now to blood tests, and accepting that the 

results of blood tests voluntarily undertaken should be 

admissible in evidence, the first question to consider is 
whether the court should be able to direct their use. 
Prior to the enactment in England of The Family Law Reform 

Act 1969, the Court of Appeal h�4 decided that the High 
Court, in the exercise of a parental jurisdiction (that is, 

in. proceedings such as wardship or. custody) , could order a 
chi.ld to be blood tested (Re L. [1-9 68] P. 119 ) ; and further 



) b� 

that this orde� was not limited to custodial jurisdiction 
and could be made �here the issue was whether or not the wife 
had committed adultery (B. R. B. v. J. B. [19 68] 2 All E. R. 

1023). The courts could not order an adult to be blood tested 

(W. v. W. (No. 4} [19 64] �- 67}. The power in respect of 
children was limited to the High Court because the lower courts 

do not exercise parens patriae jurisdiction. (Law Com. No. 

16, pp. 10-12} 

As to the position in Canada, the Ontario Law Reform 
Commission concluded that "without statutory authority a 
court can neither order a party to submit to a blood test nor 

draw any inference from a party's failure to take such a 

�est vo�untarily" (Repo rt� Family Law, Part III, p. 25}. 
They cite in authority section 78 of The Judicature Act, R. S. O. 

1970, c. 228, which allows the court to order a medical 

·examination in a personal injury action. ·This section is 
�imilar to Rule 217 of the Alberta Rules of Court and, apart 

from this difference, the conclusion applies in Alberta. 
_: 

Should the court have power to direct the use of blood 

tests? The Law Commission answered this question affirmatively. 
. . 

The power shoul� be ex�rcisable in "all civil cases in which 
the court has to determine the paternity of any child as a 
question of fact" (Law Com. No. 16, p. 14}. Ontario (p. 26} 
and South Australia (p. 8} agree. 

Who may apply for such a direction? The Law Commission 
said "any party to the proceedings" (p. 31, s. 1 (1) }, and - . 

Ontario endorses this recommendation (p. 26) . The Law 
Commission added a further refinement: generally "the court 

- should have a discretion whether or not to direct the use of 
blood tests at the request of any .part 
affiliation proceedings a man accused of paternity "should 
have the right to the help of blood_tests to establish that 
he is not the father of the child concerned" (p. 23) . In 
the New Zealand section, the court may act on its own motion. 



Who may be directed to submit to blood tests? The 

to1 

Law Conunission thought the power "should be confined to 

persons (apart from the mother and the child concerned) who 

are parties to the action"; and "anyone who. is to be blood 

tested as a possible father should have the general protection 
of being made a party to the action" (p .. 14) o Once again, 
Ontario agrees (p. 26) . In New Zealand, the power extends to 
•any. other. person who has given evidence that he is or may 
be the father of the child" ( ubsection (1) ) .. 

Should a sample of blood be taken pursuant to a 
direction, but without the person's consent? The Law . 
Commission concluded 'no' (p. 17) : 

No sample of blood should be taken from a 
person under a direction of the court unless 
that person consents to itsming taken or, 
if he is incapable of consenting, unless 
consent is given in accordance with [th� 
proposals of the Law Commission]. 

(p. 29 ) 
-� 

Ontario makes the same recommendation (p. 26) .. 

What should be the effect of a refusal to comply 

with the direction of the court? The Law Commission recom

mended that "the court should be entitled to draw whatever 
inferences it thinks appropriate from the refusal" (pp • .  17 and 

29). It should_ be open to a person to justify his refusal 
on religious or health grounds or for any other reason (pp. 17-18) . 
Ontario adopts the same position (pp. 26-27) . Where a party 

to the proceedings who is entitled to rely on the presumption 

of legitimacy in claiming relief refuses to be tested1 The 

Law Commission felt that "the court should have power to 

dismiss the application notwithsta_nding the presumption" 

(pp. 18-20 and 29 ) .  The Law Reform Committee of South Australia 

takes the following position (p. 9 )  : 
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The C9mmittee thinks it proper to 
recommend that if the mother refuses to 
supply the blood sample her application 
shall stand dismissed and if she refuses 
to give that consent in relation to a 
blood sample from the child the complaint 
may stand as dismissed, but no such 
dismissal shall operate as res judicata 
or as an issue estoppeZ in any later 
application by or on behalf of the child. 
If the putative father refuses to supply 
a blood sample, this will amount to prima 
facie (but not conclusive) evidence of 
paternity against him. A majority of the 
Committee .consider that this should operate 
by way of res judicata or ·issue estoppeZ 

, a����st th7 f�t�er in subsequent proceedings 
J.-" .:.:- ,·ra1s�ng th�s �ssue. 

This is' along the lines of the New Zealand provision 

(subsections (2) and (3)). 

I I o 

. ........ 

Who may consent for a minor? The Law Commission decided 

that a child "aged 16 or over should be capable of giving a 
valid consent to giving a sample of blood unless, if of full 

age, he would not have the capacity to consent" (pp. 20 and 29) . 

For the sake of clarity, Ontario agrees with this arbitrary 

age (p;· 27) . As to a child under 16 years of age, "the consent 
of the perso n having care.and control of him should be required" 
(Law Corn. No. 16, p. 29 ) .  Where that person is a party to 

the proceedings, the court should be entitled to draw such 

inferences as it sees fit against that party, but no 
inference ought to be drawn against the child (Law Cam. No. 16,· 

pp. 20 and 29 ; Ontario, p. 27) . 

Who may consent for a mentally incompetent person? 
The Law Commission' s recommendation was this {pp. 21 and 29) : 

( . � 

If a person is mentally incapable of 
giving a valid consent it should be in 
order to take a blood sample from him if 
the person in whose care and control he is 
consents and the medical practitioner under 
whose care he is certifies that giving a 
sample will not be prejudicial to his 
proper care or treatment. 



A s  in the case o f  children, Ontario adds (p. 27): 

If the person hav ing the care and control 
of the incompetent is also a party to the 
action • • • a court should also be able to 
draw such inference as it th inks f it aga inst 
tha t person. It goes w ithout saying, however, 
tha t no inference at all ought to be drawn 
a gainst the incompetent h imself where the 
consent of h is custodian is w ithheld. 

The Law Commiss ion made it clear that both exclus ion 
and non-exclus ion results should be admiss ible in ev idence 

(pp. 21-22, 24 and 29). They also made the following re
commendat ions (pp. 25-27 and 29-30): 

(1) initially the cost of blood tests should be 
borne by the party a pplying for them, but ult imately the 
cq st should be allocated in the discret ion of the court: 

(2) there should be regulat ions govern ing the 
procedures .for carrying out blood tests; 

(3) the results "should be capable of proof by a 
certi ficate from the serolog ist respons ible for the tests 

(4) the serolog ist may be called as a witness and 
I 

cross-exam ined by any party; and 
(5) i t  should be an offence to impersonate a person 

who has been directed to g ive a blood sample, or to proffer 
a child in place of the ch ild named in a direction. 
Ontario bel ieves that rules regarding the nature of the 
te sts, the procedure for tak irig them, and the form of the 
re sults should be dev ised by a jo int committee of doctors 
and lawyers. As a matter of dra ft ing signif icance, South 
Au stralia th inks "it m ight also be proper to spec ify the 
for.m o f  report of the result of the blood test, and to 
provide �or regulat ions· as to persons who may make the tests, 
methods of ensuring that the right person is tested and 
so on n ( p. . 9 ) • 

Ill 
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(5) � proposals for � investigatory process 

(i) An inquistorial system 

The Ontario Law Commission express concern about 

the problem of multiple litigation over paternity. They 

consider the effect of adopting an inquisitorial system 

in place ?f adversary proceedings, but decide against it 

(pp. 19-20) : 

An Inquisitorial system of decision
making would change the whole nature of a 
paternity proceedings. Instead of deciding 
�h�€her one man is or is not, on the balance 
of:probabilities, the father of a child, a 

' cou�t itself would be charged with the 
responsibility of investigating all the 
circumstances surrounding a birth. Quite 
apart from the difficulty of engrafting a 
complex investig atory process on the present 
sy stem, it is doubtful whether any additional 
certainty would result. The investigation 
mlght reveal facts which would involve calling 
a number of men into a court and asking them 
to rebut evidence that any one of them might 
be the father. The sciences of haematology 
and genetics have not yet reached a stage 

• where it can be proven conclusively that any 
one man is the father of a child. and so the 
theoretical possibility exists of having 
several men before a court, no one of whom on 
the evidence could be said to be more 
probably the father than any other. Leaving 
thi s ��ide, the investigatory process could 
not guarantee that all available evidence 
would be before the court at the appropriate 
time. It would, therefore, still be possible 
for a credible assertion of paternity to be 
made later by an interested person who had 
not been Sllmmoned as a result of the 
inve stig at ion· By the same token, evidence 
which would serve to disprove paternity might 
aLso come to light long .after the investigation, 
���lng and conclusion of the matter. 
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(ii) Investigati�n by the state 

Krause (pp. 114-115) advocates the implementation 
of an "official" paternity action which would function 

·within the adversary system: 

.. 

•••· it will not be enough to recognize only 
the rights of the child on whose behalf an 
-action is actually brought. Since the child 
cannot act for himself in the short time 
after his birth when there is hope of finding 
its father, a mechanism must be provided to 
a scertain the child's paternity whenever 
circumstances indicate a likelihood that the 
establishment of paternity would not only be 
possible but also desirable in the child's 
best interest. Minnesota now has a law 
charging the 

• ••• commissioner of public welfare when 
notified of a woman who is delivered of 
an il legitimat e child, or pregnant with 
child likely to be illegitimate when born, 
to take care that the interests of the 
Child are safeguarded, that appropriate 
steps are taken to establish his paternity, 
and that there is secured for him the 
nearest possible approximation to the care, 
support, and education that he would be 
·entitled to if born of lawful marriage. 
For the better accomplishment of these 
purposes the commissioner of public 
welfare may initiate such lega l or other 
action as is deemed necessary: m ay make 
such provision for the care, maintenance, 
'and education of the child as the best 
interests of the child may from time to 
time require, and may offer his aid and 
protection in such ways as are found wise 
and expedient to the unmarried woman 
approaching motherhood. 

A sim ila r statute should.be adopted and implemented everywhere. Notif icat ion could be 
arranged through the registrar of births • • • 



.... .Bven if no support is sought or if the p�tative 
father is unable to pay suppo�t, a proce7d��g 
to declare the child's patern� ty may be �nd�cated 
to safeguard i ts potential supper � righ�s, as 
well as its r ight of inheritance from the father 
or pauernal relat ives. On the other hand, the 
cavea t relating to the best interests o� 
the child will av'oid having the 110fficial11 
p aternity action turned into a detrimental 
nuisance. For example, the best interests 
of the child will usually require that the 
hopeless 11deadbea t 11 not be pursued. A 
p aternity action also would not be productive 
if it would interfere with the child's 

·adoption by outsiders. Ano ther obvious 
exception would be the case of the illeg�timate 
child born to a married woman--at least until 
the mother's husband has legally disclaimed 
the child. 

Leaving aside the ques tion of the merit ut the proposal, 
one might quarrel with Krause's examples of situations where 
it would not be in the child's best interests to pursue 
paternity. Better examples could be the cases of a child 
born as a result of rape or incest. 

In con junction with this scheme, consideration might 
be-giveh to the provision of counselling for the father, mother 
and child. Krause would use counselling in a pre-trail pro
cedure. Another possibility is supervision of the child's 
upbri11ging. 



VI. CONFLICT OF LAWS 

This paper does not attempt to deal w ith the con flict 
with the laws of other jur isdictions wh ich may result from 
the improvement in Alberta·of the legal posit ion o f  the 
illegitimate child. This is a complex area and deserves 
separate study • 

. There may alsd be a quest ion as to prov inc ial com
petence to alter a person's status and thereby affect the 
appl ication of federal laws. Such a l imitation is suggested 
by the restrict ion of the provisions o. f The Legitimacy Act 
to. " for all purposes of the law o f  the Province". 

-�-· 
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succeed to property if paternity has not been-adequately 
e stablished during the f�ther•s lifetime (RP: pp. 78-83)? 

5. Should a child's status depend on the asc�rtainment of 
paternity (RP: pp. 59-60)? 

6. Should the common law rule of construction of instruments 
and statutes which says that words of relationship 
signify legitimate relationship be abolished (RP: p. 60)? 

7. Should instruments already executed and intestacies which 
have already occurred be excepted from the new provisions 
(RP: pp. 60 and 85-86)? 

a. Should special protection be given to trustees, 

administrators and executors in the case of claims based 

on the illegitimate relationship (RP: pp. 61 and 83-85)? 

9. Should any other special provisions o_r eexceptions be made? 

Reducing distinctions based � illegitimacy 

Legitimation (RP: p. 63) 

• 

10. Should there be an expansion of the ways in which· 

legitimation may take place, e.g. to include the child of 

a man who acknowledges paternity in some satisfactory way, 
either in writing or by his conduct·, and the child of a 

man whom a court declares to be the father? 

�.Adoption (RP: pp. 64-66) 

11. Should the father of an illegi�imate child be entitled to 

notice of adoption proceedings? 
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12. If yes, sh�uld cruickshank's "sufficient interest" test 
be adopted, or the crit�ria for notice used by the 

Ontario Association of Children's Aid Societies, or 

something else? 

13. Who should be required to give the notice, and when? 

14. Should the adoption proceedings be invalidated for 
failure to notify a father who meets the test for 
notification? 

15. Should the father have an opportunity to be heard in 
the adoption proceedings? What about a man who does 
not•qualify for notice, but indicates his interest 

during the proceedings? 

16" e ShOUld the father I S COnSent tO the adoption Of hiS 
illegitimate 9hild be required? Only in some circum
stances, e.g. where the father lives with and maintains 

-- -

the child? 

Guardianship, custody and acce�s (RP: pp. 67-70) 

17. Should the father of an illegitimate child be a guardian 

of the child, either by statutory prescription or by 

court order on the father's application? 

18. Should the father of an illegitimate child be entitled 

�to apply for the custody of and access to the child? 

19. Should additional rights in the father flow from an order 

giving him custody, e.g. the right to appoint a testa-
- - - - • '\  

mentary guardian for the child? 

___ .. __ 
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2 0e Should the father's right to apply for custody be 

conditioned on his having contributed toward the 
maintenance of the child, or having cohabited with the 
child or the child's mother for a specified period of 

time , or on anything else? 

2 le Should the father be entitled to notice of proceedings 
to determine legal custody of the child? 

22e  Should he be entitled to notice of de facto changes in 
_the custody of the child? 

23. Should the father's right to the custody of his 
illegitimate child be equal to the right of the mother? 

• 

W�4ship (RP: pp. 70-70b) 

2 4e Should the father of an illegitimate child be entitled 

to not�ce of wardship proceedings? 
---------

2 5. If yes, how is he to be identified? 

• • J 

2 6. Who should give the notice, and when? 

· 2 7. Should the wardship proceedings be invalidated for 
failure to notify a father who meets the test for 
notification? 

2 8e Should the father have an opportunity to be heard in the 
-ward$hip proceedings? Should this opportunity be extended 

to a man who is not entitled to notice but who makes 
· himself known to the tribunal and expresses his wish to 

he heard? · \ 
____ .._,..._ .  --- - - - -
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29. Should the.father•s consent to the voluntary-surrender 

of his illegitimate chi �d for adoption be required? 

�ntenance (RP: pp. 71-75) 

30. Should an illegitimate child be entitled to maintenance 

under the provisions which apply to legitimate children, 
or should he be obliged to rely on affiliation 

proceedings? 

31. If the former, how is the illegitimate's relationship 

to his father to be established? 

SuccessiQn (RP: pp. 76-86) 

32. Should the illegitimate child be entitled to greater 

rights of succession on his father's intestacy? 

33. If yes, should he be entitled to succeed both to and 
-

through his father as a legitimate child may? 

34. Should his rights depend on a court having declared the 
. -

paternity of the deceased father before his death, or 

on the father's having formally acknowledged paternity 
before his death, or admitted it, or on an affiliation 

order having been made against the father during his 

lifetime? 

35. _Should the father of an illegitimate child be entitled 

to succeed to and through his illegitimate child? 

36. If yes, should this· right depend on the father • s 
. \. 

paternity having been established during the child's 
lifetime? 



37. Should an �!legitimate child be presumed not to have 
been survived by his father unless the contrary is 

I 

shown? 

38. Should the common law rule of construction of words 
denoting relationship where they appear in wills and 
other instruments be reversed completely? 

6 

39. Should an illegitimate child be entitled to receive a 
copy of an application for probate or administration 
and notice of his rights under The Family Relief Act as 

required by section 8 of The Administration of Estates 
Act? 

40. Should special protection be given to trustees, 

administrators and executors in the case of claims 
based on the illegit imate relationship? 

41. If yes, should property already distributed be traceable? 

42. Should instruments already executed and intestacies 
whiph have already occurred be excepted from the new 
provisions? 

43. Should 11the somewhat uncertain rule of public policy 
prohibiting gifts to future born illegitimate children .. 
be reversed? 

other matters related to parentage (RP: �- 87) 

44. Should section 8 of The Change of Name Act, 1973 be 

amended to: 
. \. 

(a) entitle the father of an illegitimate child to 

apply to change the child's name? 

--::.--c 
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(b) allow:' a-child to take the surname of a man with 

whom the child's mother is cohabiting as wife and 

husband provided that the man is the child's 

father (subsection (4))? 

45. 

(c) require 'l::he consent of a man registered under 

The Vital Statistics Act as father to a change 

of the child's name? 

Should the words "parent", or "father .. , or "child" be 
read to include the illegitimate child in his relation
ship to his father where they appear in The Vital 
Statistics Act, The School Act, The Marriage Act, 

�e Infants Act, and section 50 of T.he Domestic 
Relations Act? 

E stablishing Paternity (RP: pp. 88-114) 

Effect of an adjudication (RP: pp .. 89-91) 

__..,..--·- ...---

46. What should be the effect of an adjudication on 

paternity? Should it operate in � or in personam? 

47. Should an affiliation order have the same effect? 

· Factors raising a presumption (RP: pp. 92-95) 

48. Should a judicial pronouncement of paternity raise a 
presumption of p�ternity in subsequent proceedings? 

49. Should there be any other presumptions of paternity, 
e.g. based on marriage or cohabitation, or formal 

·acknowledgment? 
. 

\ 
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Creation of a �agister (RP: ppc 96-97) 

SO. Should a public register of cases where the relationship 

of father and child is proven or presume� to exist be 

created? 

51. If yes, shoul d registered information be freely 

accessible to the public, or open to public inspection 

only by direction of a court? 

Paternity before the court (RP: pp. 98-111) 

52. If paternity declaration proceedings are recommended, 

should affiliation proceedings be retained ? 

53. Should there be one form of paternity declaration pro

ceeding which should be pursued whenever the issue of 

paternity arises? 

_ _.;-� 

54. Should the standard of proof of paternity in civil 

proceedings be on a balance of probabilities or beyond 

a r.easonable doubt? 

SS. Should there be any limitation of the time for bringing 

proceedings to establish paternity? 

56. Who may raise the issue of paternity? 

57. �Should corroboration of any assertion of paternity be 

required? 

58. Should the mother and alleged father of an illeg itimate 
. '\ 

Child be compellable witnesses? 
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59. Should the evidence of sexual intercourse given in 

pa�ernity proceedings be used in a subsequent matrimonial 

cause? 

60. Should formal proof of a signature in an·agreement 

acknowledging paternity be required? 
.. 

61. Should the results of blood tests voluntarily taken.be 

admissible to show that a man could not possibly be the 

father of a given child? 

62. Should they be admissible to show the degree of probability 

that a man is the father of a given child? 

63. Should there be a comprehensive scheme setting out the 

admissibility or inadmissibility as evidence of genetic 

tests generally? 

64. If not, should there be such a scheme for blood tests? 
,---

_:----.--

65. If there is to be a comprehensive scheme for blood tests, 

should the court be able to direct their use? 

66. Who may apply for such a direction? 

67. Who may be directed to submit to blood tests? 

68. Should a sample of blood be taken pursuant to a direction, 

but without the person's consent? 

69. What should be the effect of a refusal to comply with the 

direction of the court? 
\ 

70. �� xi�y 
-

consent fa� a �inor? 
.. 



• 

71. Who may co�sent for a mentally incompetent person? 

I 

72. What should be the effect of a refusal by the person 

authorized to consent for a minor or a mentally 

incompetent person? 

10 

73. Should both exclusion and non-exclusion results directed 

to be taken by the court be admissible in evidence?· 

74. Who should bear the cost of blood tests? 

75. Should there be regulations governing the procedures for 

carrying out blood tests? 

76. Should the results be capable of proof by a certificate 

from the serologist responsible for the tests? 

77. May the serologist be called as a witness and cross

examin�d? 

78. Should it be made an offence to impersonate a person who 

h� been directed to give a blood s�le, or to proffer 
. -

a child in place of a child named in a direction? 

Two proposals for an investigatory process (RP: pp. 112-114) 

79. Should consideration be given to substituting an 

inquisitorial system of ascertaining paternity for the 

adversarial one? 

80. Alternatively, should increased responsibility be 

imposed on the state to investigate illegitimate births 

and to take steps to have a ·court determine paternity? 
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81. Should couns�lling services for the father, mother and 

illegitimate child be developed in place of the present 

facilities available in connection with affiliation 

proceedings? 

82. Should there be official supervision of the child's 

upbringing? 

. .  



ILLEGITIMACY 

t.' 

CHART suggesting AMENDMENTS �0 EXISTING STATUTES which may 

be indicated by reform of theaw of illegitimacy. 

(This chart supplements the Agenda of Issues 

dated 23 July 1974. ) 

Legitimation 

The Legitimacy Act 
(RP: p. 16) 

The Child Welfare 
Act, Part 3 (adop
tion) {RP: pp 16-17) 

Abolition Reduction 

repeal expand? 

make it clear that 
s. 5 applies to all 
void marriages. 

require consent of a 
known father to the 
adoption of a child 
born out of wedlock; 
once consent procedure 
has been complied 
with, forbid the 
consent issue to 
be re�pened. 

Guardi�ship, custody and access 

The Domestic 
Relations Act, Part 
7 (guardianship) 
(RP: pp. 21-22 ) 

(custody and access) 
(RP: pp. 22-24) 

The Family Court Act 
s. 10 (custody and 
access) (RP: p. 25) 

Wardship 

The Child Welfare 
Act, Part 2 
(RP: pp. 27-27d) 

remove reference 
to mother as the 
sole guardian of 
an illegitimate 
child (s. 39) 

. \ 

make father of ille
gitimate a guardian 
{s. 39). 

clarify meaning of 
•parent" (s. 40) 

clarify meaning of 
"father" and "parent" 
(ss. 46, 47 and 49) 

clarify meaning of 
"parent" in custody 
disputes 

entitle father of 
illegitimate to 
notice of proceedings 
(s. 19), give him an 
opportunity to be heard 



Maintenance 

The Maintenance 
Order Act, s. 3 
(parent-child 
obligation of 
support) (RP : 
pp. 28-29). 

The Maintenance and 
Recovery Act, Part ! 
(affiliation Pro
ceedings) (RP: 
29-34) 

.• 

The Domestic 
Relations Act, 
s. 27 (prote·ction 
orders) (RP: p. 34) 

ss. ·46 (5) and 48 
(RP: p. 35) 

The· Infants Act 
(s�e Property under 
Other matters related 
to parentage) (RP: 
p. 52) 

- 2 - .. 

Abolition 

, 

remove reference 
to illegitimate 
child (s. 2 (a) ) 

repeal? 

retain as an expe
dient procedure? 

.. 

Reduction 
'· 

and require his 
consent to a volun
tary surrender of the 
child for adoption 
(s. 30) . 

clarify meaning of 
"parent" throughout 
this Part. 

apply to illegitimate 
child where paternity 
known 

give declared father 
rights to go with 
his liability for 
maintenance 

.rewrite for " official" remove possibility 
paternity actions? of declaring more 

expand provisions 
for counselling 
and supervision? 

than one person 
father (The Law Corn. 
No. 16, 35-37, 
attached) 

expand provisions 
for counselling 
and supervision? 

convert to a paternity 
declaration proceeding? 

rewrite in terms of parent and child? 

. \ 

clarify meaning of 
•parent" 



The Social Develop
ment Act (social 
allowances (RP: 
pp. 35-36) 

The Maintenance and 
Recovery Act, Part 3 
(recovery of over
payment of a social 
allowance) (RP: 
pp. 36-37) 

The Fam�ly Relief 
Act (R�: p .. 37) 

- 3 -· 

Abolition 

clarify meaning of 
"dependant" 
(s. 2 (bl)) 

remove reference to 
illegitimate child 
(s. 2 (b)) and the 
special provision 
for children of a 

·void marriage (s. 3) 

The Criminal Injuries remove reference to 
Compensation Act illegitimate child_ 
(RP : p • 3 8 ) ( s • 2 ( 1) (b) ) 

The Fatal Accidents 
Act (RJ?.: pp. 38-39) 

The Workers' Compen
sation Act (RP: 
p. 39) 

The Public Service 
Pension Act (RP: 
p. 40) 

·· The Public Service 
Management Pension 
Act (RP: p. 40) 

The Local Authorities 
Pension Act (RP: 
p. 40) 

remove reference to 
illegitimate child 
(s. 2 (a)) 

remove references to 
illegitimate child 
(s. 1.5 and 1.19) 

,. 

. '\ 

Reduction 

clarify meaning of 
"parent" and "child" 
(s. 8(1)) 

clarify meaning of 
•parent" and "child" 
as used in s. 56 of 
this Act and in the 
three Acts referred 
to in this section: 
The Social Development 
Act, The Domestic 
Relations Act (pro
tection orders) and 
The Reciprocal 
Enforcement of 
Maintenance Act 

alter tests for 
paternity? (s. 2(b)) 

clarify meaning of 
"parent" (s. 2 (b) ) 

clarify position of 
the illegitimate 

clarify position of 
the illegitimate 

clarify position of 
the illegitimate 



The Teachers' Retire
ment Fund Act (RP : 
p. 40) 

. 

The Alberta Insur
anee Act, Parts 6 
and 8 (RP: p. 41) 

The Alberta Health 
Care Insurance Act 
(RP: p. 41) 

Succession 

The Intestate Suc
cession Act (RP: 
pp. 42-44) 

The Wills Act 
(RP: pp. 43 and 44) 

The Administration of 
Estates Act (RP: 
p. 44) .  

.. 
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Abolition 

remove reference to 
illegitimate child 
(ss. 15 and 16) 

remove reference to 
illegitimate child 
(s. 3 5) 

Reduction 

clarify position of 
the illegitimate 

clarify position of 
�he illegitimate 

·clarify position of 
the illegLtimate 

entitle illegitimate 
to inherit from and 
through his father 

reverse the common 
· law rule of construc

tion of words signi
fying relationship 
(s. 35) 

entitle a known 
illegitimate child to 

• a copy of an applica-
�-tion for probate or 

administration and 
notice of family 
relief rights (s. 8) 

.:·-

Other matters related to parentage 

Name: 

The Vital Statistics 
Act (RP: pp. 46-48) 

The Change of Name 
Act, 1973 (RP: 

.. pp. ·-48-50) 

f 
" 

remove re erence to 
illegitimate child 
(s. 4 (3)) 

repeal s. 8 

rewrite other sec-· 
tions in terms of 
parent and

r 
child 

. . \ 

clarify meaning of 
"parent" (s. a) 

entitle father to 
apply to change his 
illegitimate child's 
name (s. 8) 

apply s. 8 (4) where 
the man with whom the 
mother is cohabiting 
is the child's father 



Education: 

The School Act 
(RP: p. SO) 

Marriage: 

The Marriage Act 
(RP: p. 51) 

Property: 

The Infants Act 
(RP: p. 52) 

Religion: 

The Domestic Rela
tions Act, s. 50 
(RP: p. 52) 

\ 
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Abolition 

remove the exception 
from s. 16? 

... 

• 

Reduction 

require consent of 
man registered as 
father to a change 
of the child's name 

clarify position of 
.father of an illegiti
mate child 

clarify meaning of 
"father" (s. 18) 

clarify meaning of 
•parent" (s. 16) 

·clarify meaning of 
•parent" 
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LAW COM. No. 16, ·ppo 14-16: 

(cl) Joint defendant! . 

(' 

• 

35. In paragraph 29 of our Working Paper we said: 

• Mif the court is not given the power to order blood tests on persons other 
than the child concerned and the parties to the action, then we suggest 
that the present procedure in affiliation proceedings should be given careful 
consideration. We are concerned with the position of the woman who, for 
aample, knows that the father of her child must be one of two men but does 
Dot know (and has no means of herself discovering) which of the two it is. 
We suggest that the difficulties facing a complainant in cases such as 
Sincltzir v. Rankin and Robertson v. Hutchinson, which we have already 
mentioned, 78 could be largely overcome if a complainant could take 
afliliation proceedings against more than one defendan� relying on blood
group evidence to indicate (if possible) which of them is the child's father. 
We have already suggested the possible value of blood tests in such a case. 
Similarly a man against whom an affiliation claim is made who has reason
able cause to believe that there may have been another man or men should 
have the right to join the other or others. Our proposals would involve a 
fairly radical change in the present character of affiliation proceedings 
and we foresee that a number of difficult problems may have to be solved. 
1bese matters, however, are of some importance and we think that the 

. attempt should be made." 

36. Much as we were attracted, initially, to the idea that a complainant should 
be able to take affiliation proceedings against joint defendants and that a 
defendant should be able to join other men as joint defendants, we do not now 
recommend these changes in the law. Both propos� would involve radical 
changes in the nature of affiliation proceedings which would present many 
practical difficulties. If a complainant were to take proceedings against joint 
defendants she would be admitting having had intercourse with more than one 
man and the court's task would be'to determine from which act of intercourse 
conception resulted. If it proved impossible to serve process on one of the 

·\lefendants or if one defendant failed to attend the hearing the court would be 
unable to determine the issue of paternity. Moreover, a non-exclusion result in 
respect of more than one defendant would almost always defeat the complain
anfs case. There is one other practical difficulty with joint defendant proceedings 
which would, on its own, persuade us not to recommend their introduction. 
This is the possibility of defeating the purpose of the proceedings by a tactical 
refusal to be blood tested on the part of two or more of the joint defendants 
concerned. We think that it would be so easy to defeat the purpose of joint 
defendant proceedings in this way that their introduction would not achieve 
anything in practice. Two hypothetical cases will illustrate what we have in 
mind: A complainant issues an affiliation summons against A and B, as joint 
clefendants. The court directs A and B to submit to blood tests but both refuse 
to be �ted. We _ _  r�o�end later in this Report 7' that no one should be 

• See D.' supra. 
. .. paras. 39-47 illfra. 

.\ 
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physically compelled to give a sample of blood for testing but that the court 
should be able to draw whatever inferences it thinks right from the refusal of a 
person to comply with a direction for: blood tests to be made. But in the example 
we are using what inference can the court draw from the refusal of both A and 
B 'l The most that could be inferred is that A and B both think that they might be 
the father of the child concerned, but that will not help the court to decide 
which of them is in fact the father. Similarly, if a complainant issueS an affiliation 
aummons against A, who joins B as a second defendant, and both A and B 
refuse to be tested, no inferences as to the child's paternity could be drawn 
from their refusal. We therefore recommend that no change should be made in 
afllliation proceedings in this respect; joint defendant proceedings should not 
be introduced. 

37. One particular suggestion which has been made to us is that if it can be 
proved that more than one man had sexual intercourse with the mother, within 
the possible period of conception, but it cannot be proved which of the men is the 
father of her child, then all the men concerned should be made to contribute 
towards the maintenance of the child. This system of duty of support without 
the establishment of paternity operated in Norway for many years but was 
abolished by legislation in 1956 for reasons discussed by Professor Arnholm 
in an article entitled "The New Norwegian Legislation relating to Parents and 
quldren."80 The following passage from this article gives in our view, compell· 
ins reasons why we should not introduce a similar provision into our law:-

-rhe part of the Act (of 1915) which caused most criticism as time went 
by was that containing the rules providing for the establishment of a duty 
of support unconnected with paternity . . . The 1915 Act-much against 
the intention of the legislature-came to depress the social position of 
those children whose right of support was granted without the establish· 
ment of paternity. Such a decision involved an assumption of the sexual 
promiscuity of the mother during the period of conception and the scheme 
of support served to remind the. child of this very fact during the whole of 
its adolescence. This means placing a severe psychological strain on the 
cbild. Experienced social workers affirm that children settle down more 
easily where no duty of support is imposed at all. The child can then find 

·. • . refuge in the thought that the mother has only had sexual relations with one 
man, who has deserted her and cannot be found. Against the scheme of 
imposing on several men the duty of supporting the same child particularly 
sharp criticism was forthcoming. From an economic point of view, of 
course, it might be advantageous to hold several persons jointly liable. 
But the advantage was dearly bought. It involved a particularly brutal 
reminder of the mother's lapse." 

For very much. the same reasons, Denmark, in 1960, also abolished the "duty of 
111pp0rt unconnected with paternity". 

• � Studia ill Law, 19S9 (published by Almqvist & Wiksell, Sloctholm) at p. 16. 

\ 



STATISTICAL REVIEW AND COMPARISON FOR 1973 

ption Placements :· ; .. 

:t' 
,. 

ber of children placed in �on-Catholic homes (Prot., Jewish, etc.) ,. 
ber of children placed in Catholic homes 

ber of children placed for adoption outside of Alberta 
-

al number of children placed for adopti�� 
ldren returned to. care when adoption did not work out 

numher of childre!l- placed- for adoption 

cement of Mixed-Race Children for Adoption 

indian, Part-
Indian 2 or Eskimo 

Oriental and 
Part-Oriental 

Negro, Part-Negro, 
Mexican, etc. 

1972 1973 1972 1973 

2 years 87 
... 

76 s ·4 

.e.ars & over 92 96 

179 172 s 4 

al number of mixed-race children ptaced for adoption: 

1972 

18 

4 

22 

---�---�---
:er Children Placed for Adoption in 1972 compared with 1973 

· 12 years 

- 18 years 

·. 1972 

94 

94 

White 

1973 

77 

2 

79 

:al Number of Adoption Applications Received* 

--Protestant 

Catholic · 

�Jewish 

Mixed Race 

1972 1973 

96 103 

.._ 1 ....... 

96 104 

'¥0tal.� AI'Pli:eations- Received: 

:position of Applications 

1973 

11 

8 

19 

1972. 

729 

- 241 

33 

1003 

30 

973 

206 

190 

1037 

251 

8 

Approved Rot Approved Deferred or Cancelled+ 

Ptestant-

1972 1973 

814 

1972 1973 

29 lA 

1972 1973 

1973 

682 

145 

13 

840 

18 

822 

195 

183 

844 

197 

9 

1050 
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CathC?lic -295 230 14 

Jewish ' 9 I 

-
·.1114 t 

899 43 20 

(These figures do not balance because of the carry-over 
number of applications in various stages of preparation 

47 35 

7 1 
-

308 259 

from the previous year and the 
for placement.) 

+The majority of these are caused· by adopting mothers becoming pregnant and cancelling 
thei� applications before a child is placed. ,. . 

�r of Adoptions Finalized and Adoption Orders Granted by District Courts 

. . . 
,· 

Ward Adoptions 

Non-War� Adoptions 

·Totals 
. . 

l 

�down of Finalized Non-Ward Adoptions 

ldren born otit of wedlock adopted by step-father. 
Ldren born of a previous marriage adopted by step-parent . 
Ldren placed by natural parent or parents 

5s of another province.adopted in this province 

ldren Surrendered .for Adoption by Surrender and Indenture 

Preference No. 1 

Preference No. 2 
• . .. 

Preference No, 3 

Totals 

-----

ldren Made Wards Through the Court for the First Time (Juvenile Court) 

Protestant 
Catholic 

Others (including undetermined) 

Totals 

1972 

2181 

1137 

1973 

10 18 

1204 

3318 .1222 

401. 441 

633 632 

\ 1 02 131 

�1 2 -----

1137 1206 

527 400 

148 132 

__.!! 57 

717. 589 

706 676 

744 969 

21 ss 

1643 1703 
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'rary Wardship Extended for an Additional Period of Wardship 

Protestant 
i 

Catholic 

Others (including undetermined) 

totals 

dren Made Permanent Wards Through District Court 

t• 

/ 

Protestant 

.catholic 
./ 

/ Others (including undetermined) 

!otals 

·531 

715 

'1 
-.-

1247' 

• 

154 

197 

___1· 

354 

456 

858 

I3 

1327 

165 

129 

2 -

296 
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240 t' S�tmu of Childr�n 1969, No. 18 

ANALYSIS 

TatJe 
t. Short Title and commencement 
2. Interpretation 
S.AU children of equal status 
f. Jnstruments executed and in testacies 

which take place before the com
mencement of this Act 

5. Presumptions as to parenthood 
&. Protection of executors, administra

ton. and trustees 

.• 

7. Recognition of paternity 
8. Evidence and proof of paternity 
9. Instruments of acknowledgment 

may be filed with Registrar
General 

10. Declaration as to paternity 
11. Regulations 
12. Repeals and consequential amend

ments 
Schedule 

1969, No. 18 
AD Act to remove the legal disabilities of children bom out of 

wecDock [22 August 1969 

BE IT ENACTED by the General Assembly of New Zealand 
in Parliament assembled, and by the authority of the same, as 
follows: 
-

1. Short Title and commencement-( 1) 'This Act may be 
cited as the Status of Children Act 1969. 

(2) This Act shall come into force on the first day of 
January, nineteen hundred and seventy. 

2. Interpretation-For the purposes of this Act {except the 
Schedule) ·"marriage" includes a void maniage ; and 
"married" has a corresponding meaning. 

S.AII children of equal status-{1) For all the purposes of 
the .law of New Zealand the relationship bet\veen every person 
and his father and mother shall be determined irrespective of 
whether L�e father and mother are or have been ml'rried to 
each other, and all other relationships shall be determined 
accordingly. 

I 

� / 

. . ...-..,.; 
_,.. 

-�-
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(2) The rule of construction whereby in any instrument 
words of relationship signify only legitimate relationship in 
the absence of a contrary expression of intention is abolished. 

(3) For the putpose of construing any instrument, the 
use, with reference to a relationship, of the words legitimate or 
lawful shall not of itself prevent the relationship from being 
determined in accordance with subsection ( 1) of this section . 

. (4) This section . shall apply in respect of every person, 
whether bo1n before or after the commencement of this Act, 
and \vhether born in New Zealand or not, and \vhether or not 
his father or mother has ever been domiciled in New Zealand. 

f. Instruments executed and intestacies '\vhich talce place 
before the commencement of this Act-( 1) P .... ll instruments 
executed before the commencement of this Act shall be 
governed by the enactments and the rules of construction and 
law which· would have applied to them if this Act had not 
been passed. 

(2) Where any instrument to \vhich subsection (1) of this 
section applies creates a gpecial po\ver of appointment, 

nothing in this Act shall extend the class of persons in whose 
favour the appointment may be made, or cause the exercise 
of the pO\Ver to be construed so as to include �y person \vho 
is not a member of that class. 

· 

(3) The. estates of all persons who have died i.'ltestate as 
to the whole or any part thereof before the commencement of 
this Act shall be distributed in accordance with the enact

ments and rules of la\v which would have applied to them if 
this Act had not been passed. 

5. Presumptions as to parenthood-A child born to a 
woman during her marriage, or \vithin ten months after the. 
marriage has been dissolved by death or otherwise, shall, in 
the abs�ce of evidence to the contrary, be presumed to be 
the child of its n1other and her husband, or former husband, 
as the caSe may be. 

6. Protection of executors, administrators, and trustees
(I) For the purposes of the administration or distribution of 
any estate or of any property held upon trust, or of any appli
cation under the Family Protection Act 1955, or for any other 
purposes, no executor, administrator, or trustee shall 
be under any obligation to inquire as to the existence of any 
person who could claim an interest in the estate or the property 
by reason orJy of any of the provisions of this Act. 
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(2) No action shall lie against any e�ecutor of the will or 
administrator or trustee of the estate of any person, or the 
trustee under any instrument, by any person \vho could claim 
an interest in the estate or property by reason only of any of the 
provisions of this Act, to enforce '!flY cl�im arising by reason 
of the c..xecutor or administrator or trustee having 1nade any 
di�tribution of the estate or of property held upon trust or 
othenvise acted in the administration of the estate or property 
held on· trust disregarding the claims of that person \Vhcre ·at 
the time of making the distribution or othenvise so acting 
the executor, administrator, or trustee had no notice of the 
relationship on \vhich the claim . is based. 

7. Recognition of paternity-( 1) The relationship of father 
and child, and any other relationship traced in any degree 
through that relationship shall, for any purpose related to suc
cession to ,property or to the construction of any \vill or other 
testamentary disposition or of any instrurnent creating a trust, 
or for the purpose of any claim under the Family Protection 
Act 1955 be recognised only i£-

(a) The father and the mother of the child \vere married 
to each other at the time of its conception or at some 

. subsequent time; or 
(b) Paternity has been admitted (expressly or by implica

tion) by or established against the father in his life
time (whether by one or more of the types of 
evidence specified by section 8 of this Act or other
wise) and, if that purpose is for the benefit of the 

.father, paternity has been so admitted or established 
while the child \\'as living. 

(2) In any case \vhere by reason of subsection (1 ) . of this 
section the relationship of father and child is not recognised 
for certain purposes at the time the child is born, the occur
rence of any act, event, or conduct ,-._·hich enables that rela ... 
tiomhip, and any other relationship traced in any degree 
through it, to be recognised shall not affect any estate, right, or 
interest in any real or personal property to which any person 
has become absolutely entitled, \vhether beneficially or other
wise, before the act, event, or conduct occurred. 

8. Evidence· and proof of paternity-( 1) If, pursuant to 
subsection ( 1 ) of section 18 of the Births and Deaths Registra
tion Act 1951 or to the corresponding provision of any fo1n1er 
enactment, the name of the father of the child to \vhom the 
entry relates has been entered in the Register of Births 
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(whether before or after the commencement of this Act), a 
certified copy of the entry made or given and purporting to 
be signed or sealed in accordance with section 42 of that Act 
shall be prima facie evidence that the person named as the 
father is the father of the child. 

(2) Any instrument signed by the mother of a child and 
by any person ackilo\vledging that he is the father of the child 
shall, if executed as a deed or by each of those persons in the 
presence of a solicitor, be prima facie evidence that the person 
named as the father is the father of the child. 

(3) A paternity order wit�hJJ� meq.n� of� Do1nestic 
Proceedings Act 1968 shal��� primat�oe ev'ffience or-pater
nity in any subsequent proceedings, ·whether or not bet\veen 
the same parties. 

( 4) Subject to subsection ( 1 ) of section 7 of this Act, a 
declaration made under section 10 of this Act shall, for all 
purposes, be conclusive proof of the matters contained in- it. 

( 5) An order made in any country outside N e'v Zealand 
declaring a person to be the father of a child, being an order · 

to which this subsection applies pursuant to subsection ( 6} 
of this section, shall be prima facie evidence that the person 
declared the father is the father of the child. 

( 6) The Governor-General may from time to time, by Order 
in Council, declare that subsection ( 5) of this section applies 
\vi� respect to orders made by any Court or public authority 
in any specified country outside Ne\V Zealand or by any 
specified Court or public authority in any such country. For 
the purposes of this subsection, the Cook Islands, Niue, and 
the Tokelau Islands shall be deemed to be countries outside 

•• New Zealand. 

9. Instruments of ackno,vledgmcnt may be filed "rith 
llegistrar-Gcncral- ( 1 ) Any instrument of the kind described 
in subsection ( 2) of section 8 of this Act, or a duplicate or . 
attested copy of any such instrument, may in the prescribed 
mannet: and on paytnent of the prescribed fee (if any) be 
filed in the office of the Registrar-General, but it shall not 
be necessary to file any such instrument. 

(2) The Registrar-General shall cause indexes of all instru
ments and duplicates and copies of instruments filed \vith him 
tmder subsection ( 1 ) of this section to be made and kept in 
his office, and shall, upon the request of any person who, in 
the opinion of the Registrar-General, has a proper interest in 
the matter, cause a search of any index to be made, and shall 

· permit any such person to inspect any such instrument or any 
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such duplicate or copy. In any case of dispute as to a person's 
interest in the matter, the Registrar-General shall, upon that 
p:rson's request, submit the matter to a l\fagistrate, whose 
aeclsion shall be final. 

. 

( 3} \Vhere the Supreme Court makes a declaration of 
paternity under section 10 of ·this Act or \vhcre a lVIagistrate's 
Court makes a paternity order within the meaning of the 
·Domestic I>roceedings t-\ct 19 68, the Registrar of the Court 
shall forward a copy of the declaration or order, a5 the case 
may require, to the Registrar-General for filing in his office 
under this section, and on receipt of any such copy the 
Registrar-General shall file it accordingly as if it were an 
iDstrument of the kind described in subsection (2) of section 8 
of this Act. 

( 4) For the purposes of this section "Registrar-General" 
means the person for the tiine being holding office as Registrar
Gelteral under the Births and Deaths Registration Act 1951 ; 
and includes any person for the time being discharging the 
dut; · �� of that office. 

1 0 ';}cclaration as to paternity-(!) Any person who-
{h: aeing a woman, alleges that any named person is the 

father of her child; or 
(b) Alleges that the relationship of father and child exists 

· between himself and any other named person; or 
(c) Being a person having a proper interest in the result, 

lvishes to have it determined whether the relation
ship of father and child exists between nvo named 

.• • persons, 
may apply to the Supreme Court for a declaration of 
�atemity, and if it is proved to the satisfaction of the Court 
ihat the relationship exists the Court may make a declaration 
of paternity \vhether or not the father or the child or both 

0 of them are living or dead. 
(2) Where a declaration of paternity under subsection (1) 

of this section is made after the death of the father or of the 
child, the Court may at the same or any subsequent time make 
a declaration determining, for the purposes of paragraph (b) 

_ 
of subsection { 1 ) of section 7 of this Act, ·whether any of the 
ratuirements of that paragraph have been satisfied. 

{S) The provisions of the Declaratory Judgments Act 1908 
shall extend and apply to every application under subsection 
(I) of this section. 

Cf. Matrimonial Causes Act 1950 (U.K.), s. 17 (1).; 
1963, No. 71, s. 8 (4) · 

-� 
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11. Regulations-( 1 )  The Governor-General may from 
time to time, by Order in Council, make regulations for all or 
any of the follo\ving purposes: · 

(a) Prescribing fees and forms for the purposes of this 
Act: • 

(b) Providing for such matters as are contemplated by or 
necessary for giving full effect to this Act and for its 
due administration. 

(2) Where the Registrar-General (as defined in subsection 
( 4) of section 9 of this t\ct) is empov;ered to do any act for 
which a fee is payable, he may refuse to do the act until the 
fee is paid. 

· (S) Nonvithstanding the proviSions of any regulations 
under this Act, the Registrar-General (as so defined) may 
dispense with the payment of any fee payable under this 
Act. 

12. Repeals and consequential amendments-( 1) The 
Legitimation Act 1939 and the Deaths by Accidents Compen
sation Amendment Act 1956 are hereby repealed. 

(2) The enacunents specified in the Schedule to this Act 
are hereby consequentially amended in the manner indicated 
in that Schedule. 

(3) Except as provided in subsections (1) and (2) of this 
section, nothing in this Act shall- - . - . 

(a) Limit or affect any enactment or rule of law relating 
to the domicile of any person and every such enact· 
mentor rule of la\v shall continue to apply as if this 

· • • Act had not been passed: 
(b) Limit or affect any of the provisions of the Adoption 

Act 1955 \Vhich determine the relationship to any 
other person of a person who has been adopted. 

• 

. ' 

• 

. - - :.;..;.:;- . . 
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�· paper ha:s been prepared by the Fa.m:i.J3 Law Reform Sub-Commi. ttee 
t4 the Society of Public TeacherS' of Law on the s ugges tion of the Law 
Conni:ssion. The members of the Sub-Committee are : 

·.�.X. Bevan (University ot Hull) 
. .  

• • 

. .. : . 
. · ·": 

s 

: P.K. Bromley (University of Manchester ) 
· · · L.lle Brown (University of Birmingham) 

' . �,-' 
. .. 

. 
.. 

. 

� . . ·� 7,: 

: -
'

_
· 3.C. �all. (St. Jobn 1 s College, Cambridge) 

· �: late E.L. John.son {U:.aiver:sity College, London) 
. .  D .. 'La:sok (University of Exeter) 
· RaOmi 14ichaela ( Counci� of Le gal Education) 

. 
� _·.& •. Samuela (University of Southampton 

• • • J 
• • • ; •• • • 

.• . � 

. -: Ol:l.w H. St�ne (London School. of Economics) 

At the e nd of our deliberations we were joilled by Professor J .D. Payne 
et the University of Western Ontario, at pres ent Si.tloD. Res earch Fellow 

· ot the Uni.ver:sity of Manchester. 
· . ... • . 

.... . 

Beedlssa. to· say, not· every member of the Sub-Committee agrees with 

tner.v· recommellda.tion put forward. In fairne s s  to Dr. Olive Stone we 
should also add that she was una.b1e to take part in the final. discussions 

or 'to read the final. draft before it was approved by tba other members • 
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"· .... :· ,..:-:��,�:..:•�.: :·, ·��:;�+· IN'l'BODU6T:rON · · : .. :�·.-· · · .. :�. �� ·�·.':"�.:. ···�'i: 
. .' . . . 

: . •. : ... -_ 
. .t' . :. . • . . -. : .. 

_· t}'be family, �h.atl:ler or no-t centred on tbe legal. institution of 
.,... .. . ,. ) 
. maz:!�o;;, exists to satisfy ceri.d'l hU1:1S.Z1 . needs. It provides an out-
let _t�r. sexual: �tincts; it offers a �ven for �he. �ant homo aa.piens 
auriDg its m� years of dependence; .. !t forma an economic unit within 

. . 

which the �an can· support the r-oman whilst she is occupied with the 
'birth and upbring:in.g of thei:r children; _it brings emotional. ;ulfilment 

. -
. . . 

'b7 the sharing together of life 's joys and s·orrow . · 

'.· .. 

2. ·�age. buttresses these functions of the f�y by J.endi ng both 
legal; end. moral.. approval. to the sexual. rel.a.tioDShip and by requiring (at 
leaat in our·monogamOU.S. S?Ciety) this relationship to be an exclusive 
·om.· . It alao. ensures certain advantages.- J.ega.l., social. an� economic -
for :the·.Yd.fe -and cm.ldren.. By this system of advantages and con:e.spond-, . 

iDg :penal. ties,: .. conformity ·m th �he l.egal. norm is. encouraged a� �� 
adoption of. extra-legaL -re�ationships discouraged. . .· . .  

3.;· ·. -�:. -� BewrthEil.Sss·, people remain :free to �ve· · ·se:xual. relations and t� 
lin ·togethe�·outside .. marriage�. · .  From this freedom stem. the-- prob� 
at prostitution, concubinage am illegitimacy. 

"-• -� . : "The problem of i�gitimacy ha� both a qwmtitative and a quaJ.ita-
.. :. tive aspect. ��:;.As· to. the. first, the Re gist� General.ts Stati.sti.c�--. show 

tb&�-:7_.9% d:C il.ve- births in 1.966 were illegitimate.· 
TJ:lis comp�� with 

· · z...� iD 1939•---.:·: But to see. the true significance of these statistics, 
�·mad mu�h more i..n£ormation. For instance, ht?n do. they· compare with_ 

:. �-::eise�bere (e.g •. in·the-Iri� Republic, Frence, �enmark or the u.s.A.)� 
.AzJd tor a proper_ historia.J. perspective '!'e should need to ask (no· doubt in 
...in) what' was: tb8 comsponding percenta.ge··in,__sa.y� .. l.866,. �766, · J.666 . and. 

.. ·· .·]566�· . .  or;:to�··l.ook forWard in time, we shoul.d ask ' how changes -in: the divorce 
'iawa··aay �du..ce:·the' incidence of illegitimacy by permitting stable illicit 
uid.ou to· become marriages; !1lld how far--illegitimacy will remain a serious 
pro�lecl i:i the wake of the "pill" and its successo�. Again, the raw 
ft.pre···-for·live·birth:s�- doe5 · not tell ua how'. IIlO.ey· ot those born illegitimate 
later· att�·; �!;i.tima.te· status either b,.-� adoption or by the aubaequent 
lllli-r.lage · ot their· parents . l ... 



-�-- ·-

5. . ·By the qUaii.t:ative aspect of the problem· we are ·referring to the sum. · 
ot atti:t:ldes,. conventions.. 3nd rule,s which � up to the co�tion (social.� 
econOmic and legal.) of. illegitimacy. Even .if the incidence -·or iriei,Lt:i-

11897 wen greatly reduced, it would st� remain o. catter of concern if 
thia condition were fe�t to. be in any way unjust. This prompts several . 
related questions. How far does the present sta.te. of the law correspond 

with current social. attitudes to· the unmarried mother and her child'? To 
what ·e�ent sho� (or could) .legislative. reform ma�h ahead aZ'ld help 

. . -reabape public.-. opinion in tbi.s. f'ieJ.d.? What precise reforms . o.re needed? 

• ·� 
-..... - >a •. :\ • �-:.:··'r- �� .. . � .. . 

'· Current Social Attitudes.�-��:��r . .".�he. reaio.ns.::{mainl3 feud�l) t�;: .. _. ... : .. . 
the development of the common la.w.-d:,c.tl"il:le.. that. a bastard 'Bas '*no-o� is ·-·-· � 

.:·_ 
-

·
·

-
-· ,-__.· 

-
-=... . 

child",. tbis . certa.� no longer reflects the views of most members · ,  

. . -;,.;··::·�:· .·· ·.. . -� . .. .-.. ..,·�.. ... -· . - ..... ·-: .. · � . .... . .. .  -· 

ot our society . The· community accepted its responsibility towards
. 

· 
· th8. :�S:���d-from tha ·-e�lie-st :day·s�-�f tZ,.e p�o�· �w, but.·the pre se�t· 

· ··:-·�en� � ·se·an an increasing. �c�·
gm_tion of t�e �hild' s. claims upon 

41 '" - • • • I - • • 

· ��th itS pare�t� . ·Di-sapproval ·or bastardy�· while muted � persists, as 

�at be .e�ected in e. soci�ty bas�d ·upon m�rlage, ·but the sins ···o:r the 
.·p&nn:ta ··a.re -no longer v:i.sl ted �pon .. their illegitimate

. 
cblldren to ·the 

.extent· that· they were even twenty five ye�s a.go�... A more permi ssive 
.�· >.ao_ciev ... _.w�th_.its re�axed attitude. -to-.va.rds extra-marital. intercourse� . · . 

· :_-_: · lackS -�l.e�S:: askance. at· p�-m�rit&l .. conception and illegitimate· birth, 
:·whil.s1f-cn:ix- current concern for ·an classes of -underprivileged persons 

- . �! � ··l.ea. ��s �tc:t · give -�positive- aid ·to . ther-unme.rri�d mother and .her .fa.ther
::.r_:._:��)·less -chl::id;: .:.-�.:Given· this· climate· - ot opinion, ·it -is fitting to·. re� · ·. 

·. 

· .�Dnd:ne �ea of 'law .'which a.re .  still large]3 ·based upon :princl.pleS-

.. laia. -�Wli. in a byegomi-�at:,��S · when.·-the - rich we:ee ... left. to. make such ; · . .:.;: 
·. · .··��;�JZO�i��-:f�r.· their.·_mist�t5ses a.nd. children _as _t�y -��w !it,...V!'�t. • . . 

-. :·.-: .. ;.:.t!ze. illagLtima.te children of �e .-poo� v:ere-:-re��d _as _th� �rab����·of . 
- ..... -tbe .

• 'l 

·-. . �.�:·. P�,·-· 
.. . ··: .. - -.:: ·--:. ... •. _ ... 

� 
. ��-

. .. �-·· . 
. . .• ...... . 
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• 
• • :·· !. . . ".. . .. .. . 7�-.:.·.·Zbe AttitUde ·,r the . .. Lefd.slo.ture: .. : The past decade hna witnessed a 

;�.:·..:�mari:ablS -sequence of legislati.ve :reforms raising fWlda.me�ta� moral
..:::· � social.-issue�. : .. ·Parliament; which has net baulked ai: the suspen

. · .·. ·' !a:ion·�of;·capita.:L punishment and ·the l.ega.lisation of hoa1osexuality aUd. 
�- · _:�·�.:=-.:�rtion �i:thin-certain�l.illQ,ts, ·nu no· doubt be,.as-ready to lead···· .. .. : :-.' f'�· . • . .. .r.- .

·
. 

- - .. � , .. 
• , • C> -��.�-. pu'blie opinion. in ·undertaking·. the ·reform of· ·the. law of ·megiticacy. 

·_..!' ,-...:;_:._:; ·. �· . .. :.
·� . U:.P .:� -� ·.;-.'):·�.. -.1. :;r·.. .. . --:;.·,:- .: ·; � .. . .. . -: -� ·. :.,.....-. ..; -� · • .• ; ·:..··· ·� • .: . ; �: ...... ·. �-... ·. ·. ;•.· 

•. - . . .. • • • ··-- .. • •. �. . . . - • .. .. c. • 

· . :,.::.8_.). itef'o:cr : · ·The Field of Choice • .  :··. The. English Law· C�mmission� in :ita 
-�-.;;.�_. _:·;s-:p&p$�O�:.tbe grounds for divt?rc�, ,��ose .to_ set: o"!-t. the fiel.d o� choice 
:-l�!-t'!":for legislative.-.refo�-ra.ther:�� to assemble arguments for one . 

. :�· ... �...:·���partic� solution •. �·�·::.We propose-:_to adopt .the -seme a�p�o�ch in
.
titi.s 

. . . . . .. .. .. ... .. . . 
· ·:-�t.�repoX1=,l.��thougb, .. we.:. shall no� he si ta�� to indica.t� our p�ference _ 

":. ::��i� �-·Ee�·��l�have:one ··��� .. By:�exami nj ng� t!l� � e�;ting: �w, e-v:�l':18-�ing � �h� ;  
: ;·j.��·.cr.Ltici�;;� =-that- ha.v� be�n.lev�lled against-� it a.nd suggesting tbe. 

. �-- . . 
' � • e posaiblS-.··lines of reform, ,.a hope that this. may indicate: also . the .. -

: .. 
· · ··.-]i:.;�s �:e 

:
social. research that so- badly need to b� purs·ued. . . -- . 

..;.:r_ .. ·;· • ·"'- . . ,:�· � .. � ... � ... • • ·-� : ; . 
. . . . • •  · ; ·: ••. 4 •• •• • � : •• . � : •

•
• -· • • 

-

... w..:.. . . .. 

�- . : 9.·· :j: Point'
·�f' Nooencia.t·tire. Des-pite the. re:Luctance of one of our 

;-��- . . members we have chosen to retain' the generally- accepted term-� 
=.ill.Sgitimate child .... rather thaiJ.· adopt the periphrasis "child born 
. 

. 

. · 1� H.L. Debates, vol. 200, p.71.0; compare the cocment of a Californian judge, Schauer J .  : "so-called ille gi tims.te chilii.ren ( rwho in tru:h could be more 
·accurately referred to as the natur!!.l. childr9n of ill.agitimata parents)" 

. .
.
..
. 
·
.
- Esto.ta of Lund, 26 Ca�. 2d 472, 1.59 P. 2d 643 (l9i+5). 

o•-..:· 

I .· . •  ·: .··. , : 

\ 

-



� .- . . ·�:. ·7 . 
pr,!.r.ci'Ola:S underlying the. Presant .La.4:. Today five �tinct � .. 

omet�es.co�licting prin�i�lea c� ee.disc�rned in the la�. 
• . 

. . ·- � . ·• . . . . 
. . . 

. . . ·. 

" . ·-

rust. there i� ths.t underlying the �� of tJ.ff'ilia.tion, nhic� :reciains 

tba onl,y -;;ay in w�ch a �:other can obtu.in mo.intenance in respect or 
ber i;.Uegit�!l.tq. child f'rom the ':rather in �he �bs�nce oi o. private 
asreGaent�� <Affilistion procee�s �ve neve� �aoplete� shaken of'f. 
their qua.si-crim.ncl ·origins in i;:he Elizo.betht:.n poor la�. The . . 
pree.c.ble to 18 Eliz •. 1;. c. 3 reads as f'ollo�s : .... 

.• 

· •concerning bastards begotten and born out of JAr.fu� metrimo� 
. (an offence e.goinst God's and Man's lo.ws) the said basto.rds being 

ndW ��t to b� kept at ·the charges of the Pa..-ish v;here they be 
born; to the great burden or the sama Parish and .in def'rouding .. . 

. · ot tluf relief o� the impotent a.nd aged true poor of the ·same . . 
· Perish end to .. the evil exa!tple o.nd encowra.gem�nt of t he lewd. 
;.: "'e.·;.:.:.�.··.ft- . . . . ;. 

·-·-' :·:·:� :• . ............ 1 # • . • • • • . . ... . . 
- !he Act ,el:lpowered. justices to chtirge the maintenance or c.n illegitimate 

. - ·•. · . 

� child to the- mother �r pute-tiva father Olld to impose a sentence ·of 
. :imprisoment- in default "'of pnymsnt. It -..as not wi.ti� the passing of 
·the Poor ·L!iw. Amendmsnt .Act in 1844 tb3.t. the mother herself WtlS able to 

· aak8 o.n npplication �t the father. The aother is still required 
t� give evidenc� in·all cases, 'so that if sh� refuses to do.so or is 
cla:ld• no �"roer .can be · �::J.de a.t all even though the .father's patermty 

·.Can be e�:t�bllshed aliunde; Gross· injustice can also be caused by 
·:tJw .'J.imitati��· (t��e�bie to the fact tha.t the jurisdiction to make 
-
atfiu�ti�� ·orders -was origina1J3 designed to reduce the poor ra.te) 
imPosed by. th� requireaent that �he Iilother must · be a "single �0Glllll11 -� 

I . ... " •• 

.. . ' . :. .. -
n�: · ;_ ·.· �:seccmd priilciple·� rihich cuts right across the. his�orical.: 

· .CODCept o:f. .. the ·bastard ss· filius nullius, is manifested in: t�e·:trend 
· · •iJlc•· the. :end: of the nineteenth century for the courts to accord to 
. :· � ;tother .tbe same. person£'� rights r.i th respe?t to her illegi tica.te 

.'· cMld na. are .no-g -vested in  both parents of a. legiticata child.-· 
_: · �se rigbtS'·· have been extended by statute� so .. that now the mother 

pri:!!a facie hns the right to the child's custody and to determine its 
�iti,i:oua·· and secuiar educa.tion and ti1e � p�er tc) appoint a. testtlmentary 

· &Ua.rii�:-mia. ·t� -·co�ent. tcl the child's adoption· ·or ·merris.ge ;  

2., See �� pares. 57 and 63. 



. ... · . 
• . • . :. f • 

. 

12.: :.;:..__ ��·:.the father has. been given ver.r l.iDdted.rights by statute 

ao tha-t he. may now, for eXO.Iilple ,. apply for the custod� of the:- child 

ana tbereby obtain' a hearing if he �ishes :to· prevent the child _ from 

.. � u. 

· 'bei.Dg adopted. This principle �f conferring rights upon the father· 

..,a recent:cyo· the subject of intense public debate when brought inte 

pi-ol:iinence by the "b1ood-tie11 case •3 . . .--
· · . ·  · 

l" � • ., • • 
•• �· - • '; • •  : • ·• :· '··�· "�·i!"·f:�·:-lt1��.,�� 

Fourthly:. legislation p�sed during the lastisn years to protect ·• 
-

•
• • ·- -. .... • • . - . • •• -- • 

• ,. - --· • • 
• 

* • 
4 

tb8·.c!dldren on the breakdo� ·of' a marriage··ha.s been so· worded ·��,to· .... 
e�J.&:·;the court to Iilake· an order with respect to. th� illegitimate . · ... : · '" 

":·.::_ohila. �r one spouse .. who ha.:l been accepted as a member �f the :f� by:· . . · 

. 

. t.�. �;��- . . 
. 
';, : :,_.�·;k::._ . ; ,. �:�:��\ -�::: -·: . ::: �:�-�� ·-�·::1< .� ;?· .. :\tjl 

=·Jle.. :Pimi.l.ly, a �th principle can be found in public law to the ., . . ·· . . ,;." 
· ,- ���e�� that an i�gitima.te child is to be. treated equally with a. ·:1 
." ·· ·ie&i.timata chiJ.d. Thua, there can be no discrimination in such ·. ·,: 
�·matte� as the rlghts. of citizenship,. the protection o:f.. the crimina� 

· 

.
. 
-
. 

;.::·· �-· -::_ �� 
.
th& benefits of: social. sacurity, eligibility for public �ffice,. etc; . . . . . .· 

. ... 
. 

· lS. - · · � ��� onl,y are these princip�es at times ir'.reconoil.a.bla� but the- l.aw . .. . . . .. � . . ... - . : . .. 
- :alao f�il.s. to take into account the -fact that illegiti.cla�a births cen 

. . . . . - . . . · 
· ·· -·zeau1t .. trom quite· different social. situations. _ . The t:no extremes can . 
· . . :· 

·
1. :��i� described� . At _one �nd· is the unWa.nte.d reaul.t � a casua.J. . . . 

· . ." ...... ·. �·. att� with a man whom the mother may not be able to "identify and who 
·:,. . - .. . . .. .. . . -- . . . ·- . . . . . - . . 
· · . . 

·; : 11i11. certa.inJ3 . wish neither to admit his pa.tel:'lli ty nor to accept the 

' 

.

. 

.. . . 
. . . ... . . . �:i:. nap��i��li�ies �� it. In scm:e cases, indeed, the mother may ·wen . 

.. <":.·'· �·.::.Gat .laiow.; which ot two or more �n the father is� At the othe� �� ... .. · ·. .. . . . . . 
: �- ;�.::{� .. ia. the.·.planned b;.rtt1. of a chiJ4 to a. coup� llrlng. in �.stable extra-... 

-.
.... 

_. .. 
.

. ·-
--:-

.. 
.. . .. 

. . . , 

-

.
. 

·. 

. . ..  

-�· "r· . marita1.tmion • .  · Such a union. will usua.J.la have come ·about because one 
: · .. :,.�:··_party..�� .. least is··�e.ey tuUTied e.ru;. canno�

·
.obtain a-d:ivo�, �in. : .;,. � ••• :" 0 

•

•
• 

• 

�
-
. 

"'·. 
• 0 

! . 
. - • • 

· . •  ·. �-, III8D.J" cases. the parents seek to pas s themselves· oft aa married and try 
· 
..
.. ·>·�·:·;tc,' -o��eal t� t�� ·sta.te of af'f�rs even f�m their children. ·.Between 

. �·_.: ·:··;·_ . ....... _�re�es ··� b� .found o. wide re..nge �f �eren:t situatioms·.
:
: · . · 

- • 11' • ·: : • •  ..,:. , • • ·� 
• • • ·- • 

. 
-

• • • • -· • • • •• 
• 

- � · l: •·: �or· examp1e, the ch:Ud may be the result of an UJJmar.ried woman 1 s - re la-
. , ·�-��-i;.�:th·a �ad ann who is not. �p�d to l.eave his· �e· a.nl - .. - -- :' . . ., ·- ... - -- -� 

3. _jtpe _C. (M .A.) (An Infnnt}� [1966] l �.L.B.. 646 • 

.. t-t� -.. -;,. - ':. ..... .,- ... , <> ... 

... 
. "· : . 

· . 

.-� 



. · .��� .. :or of ·a .serious rela.tionahi.p bet;ween.-.two- WlDlS.rried. people which, 

���·':�;:"�or·_aome:..r&e.son; does not lSad_:�o- marriage.�.·: It ia arguable .that the 

.. �-·:·,··.r: �Pare��· d�tiea o�ght .to be· the same in all. cases;- i.t is obvious, however-, 
•. " . . :. t. • 

-�- . .!-�=-that tbai'..i.lsgal. position· of the father whose- ummrried partner leaves · 

..... ·(-��-:. h:!JD-.taking' the chil.c1ren with. her should be -quite-different from. those· 
.-
·
�
-
��·,
·
·._.->:.ot ��-� -� whose o� co�er.n_i.s

· 
to rid himself of-the ·legal. consequences .. 

. . Jt.·:::.;� �:�::�:: t::.���::· :c :; ; ·� .. :,;.���.=:;.:.:.��: ��:;1};;£�� .. ;:j�jt;���;.f:�.:;;/; .: .. :;.�·:•. :�, 
- ]&� ::::-· ·, . �aiing· thes� points. ·in-nti.nd., few can doubt t�t !.QE!!._ change in {: 

-. :·: tbe h;J:.� p�sition. -of illee;itim�t� children
. 
(� theu; pa.re�ts) :is .:1 

.� 
. ;··..�:.: -�gent�- required.;...:...�· A_.number·of- suggestions have l?een: - put to. us : 

·.·-� .:-to ert�nd:: parental: duties and perhaps parental. rights·, .. t� d:ifferen�i.a.te 
. .... . betweeD·-di:tf'erent oat.egories of' lll.egitil:late chi.ldren (for example 

J 

· ·: thEi iaaue .ot stable ext�-l!larital. unions and others ) , to extend the 

. · 
:: �tegor.i· .of legi�i.ma.�e children, and to abolish the concept . of 

legi:til:laoy, a.ltogethe� and to J.et all. the lesaJ. consequences. flow from 

· . ·. the ppysical. relatio�hl.p of parent nnd. chi.ld. · In fon:nila.ting our ·"�7·---· . . 
. . . . · . . · . . - . ·--- , ... "'. . .. ....... . . . .. . .. - --

0101:p�posa.l.s, however, we have sub=!cribed. to -om "n.rti.cle. ot fa.ith" : 
- -

our existing society, and that ot the foreseeable future, rests upon 
the f'ami]3· a.a· the fUndamental. unit. and. it

. 
is-the�:fore-nry-much··in· -

·-tb. .public �t�rest that· children should be born into a atable ·f'�� ··s�iologist�.�--�gree tha.t· one of our gravest- ·soc� p�biems i:s that of 
· ·th& tntherl.ess child - and it _cc.y not r!lake a great deal. ot difference 

fer this puz1,ose whether this state of affairs is the .resuJ.t of. the 
�etd&r's d�ath� the separation ordiv�rce of the parents�. or the un� 

carried mother's living nlone 
.
with her 

.
illegitimate

. 
child.. ·rr there-' . 

�on, �oc��ty wishes to discourage the ext�-aa.ritnJ. conception and 
1d.rth of' a. child, it is perfectly proper for it to shape its legal. rules 
80 that a sanction - is iaposed �hen this occurs, although it is another 
queation where the· s o.nction should fall. In the words of the Belgian 

-Catholic le gal. phllosopher J een Do. bin :4. 

� 

: 

-� 

"'· • • - . � ' Ill# • Le sto.tut juridique de l1enfo.nt natural.. Trovau.x de 1n. premiere journee 
d1etudes jurldiques, 1965, p.93. 1iuch the sc:1e point wo.s I!l!lde by the 
.,yn1 Cocm.ssion on Marriage end Divorce: "If' children born in a.du�tary 
mtly subsequently acquire the status of legitimc.ta chil.dren, en essentiu.l 
cliatinction be:t:ween lawful mc.rria.ges o.nd illicit unions disappears" (�956. 
Cccl. 9678, po.ro. • .  1100); but this argucent did not deter Parliament from. 
pasaing Section 1 of the Legiti.oacy Act 19t;9. 



"Du ·m�nt que la loi . o. Pris p�� pour le marriage - et sociaJ.ement, 
ells a eu ro.ison, car 1e cariage est au tondement de la facille • 

ttoDd.e�ent e�-ni� da 13. soci:te'� - elle · doit :vi te� de se 
oon-b:edire �n: soumettant � un tra.itement indentique·, et aussi 

·- .. . . . ... . 
l 

, . tavora'l?.le, les situations qu'elle declc.re reguli�res et- celles 
qu1e'lJ.8 . a:;o� h-reguli�res. Certa.ines ritgles essentiell.e.s de . . . , " 
_'Vie .aociale sont en jeu., devan·f lesquelles doit s'effacer l.'interet 

. dea ;ariiculiers qui, · fJ� d:'m:rita de lelir part, pourraient a.voir 
.. ..:- .· . · l aa�rir- prijudice de leur· application." · · ·  · :  

. .

. . . 
- .. 

.. ... 
. .. . -·· 

. . 
J\lrthermore, although le gal. crumge. is usua.J.zy the resul.t of changes in .. -

.·economic. and. social.· conditions, legal change m:J.Y itself produce changes 
· -

· iD the thinld.ng and- behaviour of'. society. The prese_nt law is believed 
. 'to be· unjust because-.. ·it- penalises .the child o� the extra-marital. union. 

· 

. ., 
__ 
�ut we· do . not 'knoli what e�ect ameliorating the position .of_ .the child 
·might hrive . on: . the number. of extra-ma.ri ta.l. births. On the one banc!, 

� .:· ; '.: . 
-

·. 
� 1 

� 

· ·<· GS ·�·said in the House of Commons, "There is stUl, and �re should 
·:·.be� aoiue:��tro.int on people giving way to their pa.s�ions� and one 

. · 
.

· ' �-:�atreint- -is the consequence on other people., .5 On the -other band, ... .. .. . 
· .. :�·- · Daai ng to·· the respoMibili ties ot th� . father might �e 3ome men more 

·� • .. · 
· 

.
. �rwlent:�.·. ·:·-

- . 
· 

· 
·· 

- · 
-

. 
· -� .-:: ,.. ··. - . :: 

· · 

. -· _,.;·;:-::·.�·:·.·' :� ��-��. . . 
.... . �. .. · •. . "' ·. ..� �-

:· ....... �. �. -�·-· . :. ::�_ .. _·� .. .:: --. ·;·,._ .• ;..• ·' . .. :_ : ·.· ' 

. 
� --� . - .... :�:�· .. . .;'"'::. . . 

� ........ � � . ..·- : . 
17 :-.= .. :·· . lt

·

� tbaref�� �eems essenti.al to try_ to steer a c�U.rse .. which goes 
. -�:.:. . :·. . . . . . -

.· . · ;�"�aa to.r as.··:possible: towards -improving._ the lot of the child without 
· :--�-uadU� .increa�. tll�- �.'� -�f ·m�� -·�:rt�� t� b�ha: This 

.
we 

.. · . .. .... 

.... ,::::. ba"ie sought to- do- _\"Jithin the �t� of. the· infomatio� avail.c.ble to 
-· _:_-.- ·ua. · :-·:·� --b� ua to e.-fint.U �d vi.t� point·_ •. Thoae.fizmlly 

naponaible ·:for recommend; ng changes in the l.a.w need to have much co:re. 
· · iDto��io� than we ·  posse.ss. I� pnrticuJ.o.r more m�t tfe �o.rnt about 

the incidence of illegit�!l.te births.- .. How_ ClClll" occur as the resul.t 

.., . .. . 

· ot ccsua.i o.ff�s· and· how caey a.a the result o� other relationships? How 

S. H.c. debates. vol. 6oS p. 760 (1959) • 

. \ 

. . ' . 

• 



JDimT:·� due��.{ ignorc.nce. · ot · contro.cept�ve techniques? How tiUl.l\1 
apparently UllWanted. �hildren ere conceived because of the �other� s : aubconacious desire to have a child? we ��0 need to kncm. uiore .. . . - -about � .. hat. happena. to the c�i�n. mu).t ha.ppens to the l:arge .. 

' · DUraber who tlre· neither o.�opted nor le gi ti:mated?
_ 

Why do s., f'ew 

·;· ._ · · .. wcae� ob:t:lin �ffilia.tion orders? . How tin.ny privo.t� o.greements are · . . ··. ·: ·� ·l!i.th regard to ma.intenc.nae? Y:by do· so cmny aen det:1.ult when. 
0 0 • • • • 

-=: · · · • . ·orcle� are ·made. ag�t them?. Could �y new system.. be devised to 
. . .. . ·... . 

. 

o. • .. . make the orders more effective? . . . 

. . 
Furthermore we ne �d the vieils · ot 

a�cio1ogists upon the pr9bable effect_ of �ny c�a proposed. . . . 
• : . • • ! 

.• _· .. , 

·. ' 

.
_, .•. 

r. .,. 

i . 

��:::�. :.::.\�·.,_In view ·of' the .provi_sions of Part � o� �he Fa!:!.i]3 �w Refom _ _ _ . .  

•• • •  0· Bil;L:which. seek to· implement the. m.o.jority· recocoanda.tions of the .... ... . . 
_.. '\ ,. . . . . . .. 

· · _. · ·. :. ·
-
·�p�� of. the Russell Cor-..,�ttee on the Law of _Succession ·in :B.el.ation _. 

<.-_-: � . j'·-�- �l_;tegitimate phildren (1966, Cmnd. 3051.),11� do not �ropose to 

• 

• 

• 

. :
· 

't 

• 

.
. . .. : 

:;:_·_-: ·_.:� .. . ·�C.o�ider in this paper the subjects deal.t. -with. by that* ·comcittee. We 
;:::_._��---. . -.��atin� ·o,;. attention to the

. 
concept

·
. of J.egitirlo.cy· and .the related 

... � ' . . ·.:. �-·.. . . . . . . . .. .. 
�:. � _ -.pro�� ... ot paternity (which we . aea.l.. ili th in Part I) and the personal. 
:;�.::·�· : . · .�@.ht� ---·� · duties o:f. pc.rents·.--:a.nd. chi:idre� (including.m.a.intenance) 
�:�·�-�-- -

· : · · (whi� �e deal.· ri th in Pari II). ?i�: merelY ·n�te · � passing that 

• 

. 

· . 
• ... . .  ; • . 

. 

• 
,,. • 

. ·. . 

. •. . • . •. . 
£ 

· ·· · • acme-.- at the suggestions 11e Iilake would obvious)3r htive an: effect on 
;::!� : ·�.. .. ··-:. ·r·: .. • . 

. 

��::�,:-.·� -��-��ghta� , .. · . . . . · ·  .. <·.; ·\tif :�:,0r;:�.:�'':e�·:r.iy-c:�:;:;¥l'-·:;:,.:,·:: 

. \ 

I 
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