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The Judicature Act, R.S.A. 1970, Ch. 193 

24. (1) No action whereby relief of any kind is claimed 
on-account of anything done or proposed to be done, or on 
account of anything omitted to be done by a member of the 
Executive Council of the Province in the execution of his 
office shall be brought or maintained against that member un
less permission to bring or maintain the action has first 
been given by the Lieutenant Governor in Council. 

(2) No action whereby the relief claimed or part of 
the relief claimed is an injunction, mandamus, prohibition or 
other process or proceeding affecting or interfering directly 
or indirectly with the doing by a person or the omission by a 
person of an act authorized or directed by a statute of the 
Legislature of the Province, or by an order in council of the 
Province, shall be brought or maintained unless permission to 
bring or maintain the action has first been given by the 
Lieutenant Governor in Council. 

EXISTING L.A:..:W 

! . Background. 

a) History of the Section. 

[R.S.A. 1955, c.l64, s.24] 

It is important to understand the law and the political atmosphere 

of 1936 in order to appreciate why this section was created. 

At common law, once actions were possible against the Crown, judges 

and lawyers had to differentiate between situations where the estate of the 

Crown was directly or indirectly affected. Where directly affected, the 

proper proceedings were by petition of right against the Crown. Where the 

Crown was indirectly affected a Court could make declarations which affected 

the Crown indirectly. Dyson v. Attorney General [1911] 1 K.B. 410.
1 

The rule laid down in the Dyson case was applied in Great West 

Life Assurance Co. v. Baptiste [1924] 2 W.W.R. 920 (App.D. Alta.). In the 



2 

latter case Beck J.A. pointed out that under our system of government the 

proper party to represent the Crown where the Crown is indirectly affected 

is the Minister who has the relevant authorities and duties. He recognized 

that the English practice was to name the Attorney-General and that even 

in our jurisdiction the Attorney -General had a general authority where 

proceedings were by or against the Crown (a direct action) or by or against 

a Minister (an indirect action). 

All of the aforementioned cases are discussed in the Royal Trust 

Company (Executor of Cochrane Estate) v. Attorney-General for Alberta (No. 3) 

[1936] 2 W. W.R. 337 (S.C. Alta.). This case is cited by Riley J. in
2 

Poitras et al v. Attorney-General for Alberta (1969) 68 W.W.R. 2 24 (S.C. 

3 
Alta.) as the reason for the amendment to the Judicature Act. 

In the Cochrane Estate case the executors were applying for the 

return of monies paid to the Provincial Government pursuant to the Succession 

Duties Act, R.S.!D' 1922, eh. 28 which had been declared ultra vires. 

Ford J. held that the only way the subject could get monies back from the 

Crown was by petition of right. The Lieutenant Governor had refused the 

application for a fiat to sue the Crown then necessary under the Petition 

of Right Act R.S.A., 1922, eh. 94. He held, thus, the court had no juris-

diction and further was not concerned with the soundness of the reason for 

the refusal of the fiat. 

p. 229. 

The case is nicely summed up by Riley J. in the Poitras case at 

11This 1936 decision served in part to clarify the law 
in Alberta at that time in that it dealt with two different 
types of proceedings. One was under The Petition of Right 
Act where it was necessary to obtain a fiat to sue Her 
Majesty. Proceedings were by way of petition in a form 
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set out in a schedule to the Act. In that type of pro
ceeding the petition was addressed to Her Majesty and 
not to the minister of the department involved. The 
other kind of proceedings were of the nature contempl-

·ated by pyson v. Atty.-Gen., supra, where an action could 
be brought seeking declarations. In this latter type the 
minister of the department concerned was to be named as 
defendant and it was not necessary to obtain permission 
before commencing action." 

Riley J. and others believe the legislature moved in the same 

year, 1936, to be sure a fiat would be necessary before any Cabinet Minister 

could be sued. 

The combined effect then, of the Petition of Right Act and the 

amendment to the Judicature Act was that a fiat was necessary to sue the 

Crown (a direct action) or a member of the Executive Council (an indirect 

action) or a person acting under statutory authority. 

Section 24 was added by Chapter 16 of the Statutes of Alberta, 

1936 and became section 27 of the Judicature Act. It was made effective 

4 
1st September, 1935 though passed 1st September, 1936. 

As section 27 it had two subsections (a) and {b) which have remained 

as section 24 (1) and (2) with some changes. Section 27 (b) had the words 

11heretofore or hereafter passed or made" deleted and the words have been 

re-arranged for greater clarity in both subsections. 

Another possible reason for the section being enacted is the 

Powlett and Powlett v. University of Alberta et al [1934] 2 W.W.R. 209 

(App. D. Alta. ) case. This was the case where the freshman became insane 

after initiation and the Provincial Government had to pay as a consequence 

of the Board of Governors being held liable. The case certainly resulted 

in an amendment to the University Act and may have given rise to concern for 

protecting in some way those persons covered by the second subsection of the 

Amendment ot the Judicature Act. 



b) Reaction to the Section. 
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The Law Society passed a resolution on the 7th January A.D. 1937 

urging the immediate repeal of sections 27(a) and (b) and suggesting a draft 

bill of the Committee on Comparative Law of the Canadian Bar Association 

(1936) be enacted. The strong feelings of the Society and notice of the 

resolution were communicated to the Attorney-General by a letter dated 

12th January, A.D. 1937. 

Some idea of the debate in the House upon the introduction of 

the amendment is indicated by a newspaper clipping of 1 September, A. D. 1936 
5 

The Opposition had tried to introduce a bill which was very much like the 

Proceedings Against the Crown Act, R.S. A. 1970 Ch. 285 passed in 1959, 

allowing suits against the Crown without consent. Note also that the 

reporter had it on 11high authority11 that the Act would not be retroactive! 

c) Summary. 

In 1936 the Government of the Province of Alberta, upon realizing 

the gate along the subject's path to a legal attack against the Crown was 

only partially closed, took swift, strong steps to close it completely. The 

gate could only be opened by the Crown's consent. 

II. The Proceedings against the Crown Act. 

This statute was passed in Alberta in 1959
6 

and abolished proceed-

ings by way of petition of right against the Crown. Actions could be brought 

against the Crown without a fiat and the Crown became liable in tort as if 

a person of full age and capacity. 

Section 3 made that Act subject to the amendment which by 1959 had 

become section 24 of the Judicature Act.
7 

Thus, a subject could sue the Crown without consent but no� by 
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Section 24(1), a member of the Executive Council. Likewise he could not 

by section 24(2), sue a person acting by statutory authority or direction so 

as to attempt to affect or interfere with his power. 

It is worth noting that no other province in Canada makes its 

statute equivalent to our Crown Proceedings Act subject to a qualification 

like that contained in Section 24 of the Judicature Act. Based perhaps on 

the 1950 recommendation of the Manitoba Commissioners to The Conference of 

Commissioners on Uniformity of Legislation in Canada,
8 

Ontario and Nova 

Scotia have sections in their statutes stating that their Crown Proceedings 

Act shall prevail. 

III. Judicial Interpretation of the Section 

Section 24 (hereinafter referred to as the Section) has been 

considered in a number of cases. 

In Rex ex rel Mikklesen and McGaughey v. Highway Traffic Board [1947] 

1 W.W.R. 342 (S.C. Alta.) an application for mandamus was being mad� to 

require the Alberta Highway Traffic Board to hold certain hearings as 

required by a section in the Public Vehicles Act, R.S.A., 1942 eh. 276. 

Section 24 (then 26) of the Judicature Act was raised because the facts 

seemed to fit into subsection(2). No fiat had been obtained. O'Connor J.A., 

held that the application before him was by a motion and the section applied 

only where a remedy such as mandamus was sought in an action. Thus, he held 

no fiat was needed and he granted the mandamus. 

This distinction in the case has been ignored in subsequent 

decisions on the section and in the opinion of Mr. E.Hughson of the 

Attorney-General's Department, the decision is probably incorrect on that 

point. 

It is submitted that it was a judicial attempt to circumvent the section. 
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The most helpful case discussing the section is Poitras et al 

3 
v. Attorney-General for Alberta (1969) 68 W.W.R. 224 (S.C. Alta.). The 

Attorney-General for Alberta as defendant brought a motion to strike out the 

statement of claim in which the plaintiffs were seeking a declaratory judg-

ment that revenues from minerals under lands occupied by the Metis belonged 

to them. The motion was allowed and the statement of claim struck out. 

The judgment allows the following conclusions about the section 

and practice relating thereto: 

a) the Alberta practice is to sue the Minister of the department 

given the power or duty in issue, not the Attorney-General; 

b) the distinction between a motion and action made in the Mikkleson 

and McGaughey case has been ignored.
9 

c) the combined effect of the Proceedings Against the Crown Act
6 

and 

the section is that consent from the Lieutenant-Governor-in-Council 

is required before an action can be commenced against a Cabinet 

Minister in regard to "anything to be done by him in the execution 

of his office." 

d) Riley J. , feels the section defies the rule of law and all 

principles of equity and fairness. He says at pages 238 and 239: 

"The case at bar graphically illustrates rule by the 
executive branch of government, the administrative branch, 
and the bureaucrats; the defiance of those branches of 
"the rule of law" 1 all principles of "equity and fairness" 1 

resulting in subjugation of the courts. 

It goes without saying that if the plaintiffs can find 
some method of properly bringing the matter before the 
courts this decision does not fetter them in any way and 
is without prejudice to their rights so to do. 

I quite agree that the procedure laid down by government, 
somewhat unilateral and almost prohibitory, denies the 
prophesy "that government should be of the people, for the 
people and by the people." 

I do not think that courts are mere interpreters of the 
law; I quite agree that the courts are in no sense legis
lators but I do think judicial pronouncements may be helpful 
in shaping the law." 

Two other points made in the case are worth noting: 
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a} the action might have been brought under the Proceedings 

Against the Crown Act, i.e. against Her Majesty the Queen 

in the Right of Alberta, had the Minister of Public Welfare 

(now Health and Social Development) approved a proposal or 

by-law to sue pursuant to the relevant statute, namely, 

The Metis Betterment Act, R.S.A. 1955, eh. 202 (see p.235). 

b) the Court has an inherent jurisdiction, apart from the Rules 

of Court, to strike out a statement of claim as being an 

abuse of the process of the court (see p. 227). 

The cause of action received a set-back by this judgment but did 

not die. I have been advised by Mrs. M. Donnelly, the solicitor to the 

Attorney-General, who deals with applications for fiats under the section 

that a fiat has been granted to the plainuffs in an action against the 

Minister of Health and Social Development. Mrs. Anne Russell, solicitor to 

that Department, has confirmed that the action so framed has been commencedo 

Mrs. Donnelly reports that the plaintiffs did not apply for a fiat prior. 

to the case against the Attorney-General. 

·Aremex Minerals Ltd. v. Her Majesty The Queen in the Right of 

Alberta
10 

is an unreported trial decision of Sinclair J. of lOth November, 

A.D. 1971. The plaintiff alleged it accepted the defendant's offer to grant 

a petroleum and natural gas lease pursuant to the Mines and Minerals Act 

and that the defendant then refused to grant the lease. The plaintiff was 

applying for an order declaring that the defendant as named was a proper 

party to the action. ·The direct, indirect distinction became important 

to the decision in the case because if the action affected the Crown 

directly by the Proceedings Against the Crown Act
6

, no fiat would be needed. 
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If it indirectly affected the Crown the proper party would by Alberta 

practice be either the Minister of Mines and Minerals and a fiat would be 

required by section 24{1) or the proper party might be the person author-

ized by statute to act on the lease in which case a fiat would be required 

by section 24{2). 

Sinclair J. held that the claim by the plaintiff that it be en-

titled to the lease raised section 24, either (1) or (2), and thus that 

Her Majesty the Queen was not the proper party to the action, the implic-

ation being that the Minister or the person authorized to grant the lease 

would be the proper defendant. 

It would seem that Sinclair J. has said that the intention of 

section 24 is not restricted to actions indirectly affecting the Crown but 

that the section is broadly worded enough to include at least contractual 

matters directly affecting the estate of the Crown so long as a member of 

Executive Council is exercising his powers or that a person is doing an 

act authorized by statute. 

Simply put, Sinclair J. held that section 3 overrides section 4 

of The Proceedings Against the Crown Act
6 

and if section 24 of the Judicature 

Act fits the facts a fiat is needed and Her Majesty is not the proper party 

to sue. 

Sinclair J. feels section 24 is very broad. He says at p. 7: 

"When one considers closely the far- reaching provisions 
of section 24 of The Judicature Act it is possible to en
visage their being invoked by the Crown in a wide range of 
proceedings, involving a broad spectrum of claims for relief, 
because, taken literally, there could scarcely be any kind 
of a claim against the Crown that could not be said to 
affect, at least indirectly, the doing by a person or the 
omission by a person of an act authorized or directed by a 
statute of the Legislature of the Province." 

Mr. E. Hughson was counsel on the base and advises that a fiat to 

sue the Minister of Mines and Minerals was obtained and there were examin

ations for discovery after which the plaintiff discontinued the action. 



The most recent reported case dealing with the section is Re Red 

Deer College Inquiry [1973] 2 W.W.R. 222 (S.C. Alta.)
11 

Dr. T. c. Byrne was 

the Commissioner appointed under The Public Inquiries Act, R.S.A. 1970, eh. 296 

to inquire into the operation of Red Deer College. The Order in Council 

appointing him was never filed as required by The Regulations Act, R.S.A. 

1970, eh. 318. Before the Court was the application by the College President 

et al to quash by certiorari the proceedings and report of the Commissioner. 

Primrose J., agreed with the Crown that pursuant to section 24(2) of the 

Judicature Act no consent was obtained to bring the proceedings before him 

and that he therefore had no jurisdiction to proceed. 

Non-compliance with the section had the effect of temporarily 

putting off the day on which a court had to face the appellant's claim. 

Mr. G. Wright, counsel for the appellants, advised me that after 

this judgment he applied for and got a fiat but is awaiting a Supreme Court 

of Canada decision on another case before proceeding further. 

The section was relevant again recently in another certiorari 

application before Primrose, J. in the case of Kritzenger v. The Stony 

Plain Hospital District No. 84, Supreme Court Action No. 84219, 22nd April, 

A.D. 1974. This was an application by Dr. Kritzenger alleging that certain 

proceedings of the Hospital pursuant to the Alberta Hospital Act, R.S.A. 1970, 

eh. 174 by which his hospital privileges were suspended were invalid. The 

Hospital objected that no fiat had been obtained and was required by 

section 24{2). Primrose, J. adjourned the application so that the applicant 

could obtain the fiat. The fiat was requested and granted and the applic-

ation heard. The reasons for judgment do not deal with the section but allow 

the application thereby quashing the suspension. 
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The cases referred to support the following conclusions: 

a) the section has the potential of broad application; 

b) the absence of the consent of the Lieutenant-Governor-in

Council to the commencement of proceedings of the type 

covered by the section means a Court has no jurisdiction 

to proceed with an action; 

c) varying degrees of concern about the justice and fairness 

of the procedure required by the section were expressed 

by all justices; 

IV. Practice and Comments -

a) of the Government. 

Mrs. Donnelly advises that applications for fiats under the 

section are granted as a matter of routine. The Attorney-General's Depart

ment has never advised the refusal of an application during the tenure of 

the present government. She believes the previous government took the same 

approach and knows of no refusal then but acknowledges there may have been. 

The Cabinet apparently does not look into the merits of e�ch case too closely. 

The Department has undertaken to provide a list of applications and the 

statutes relevant to them. Records to give this information have been 

kept only very recently. 

No notice of an application is sent to opposing Counsel. 

Mrs. Donnelly advises that she sometimes receives representations against 

the granting of the fiat. 

Mr. E. Hughson often acts as counsel on these cases and pointed 

out that he had had occasion �0 raise the objection of "no fiat" 

under the section where the plaintiff sued the wrong party. These were 

generally cases where the suit should have been brought pursuant to the 
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Proceedings Against the Crown Act and not against a Minister at all. He 

said he generally used the section to "get other lawyers to sue the right 

party." 

b) of the Bar 

Members of the profession whose opinions were canvassed were 

unanimous in their disapproval of the section. 

Mr. A. 0. Ackroyd recently applied for a fiat as he put it "out 

of an abundance of caution" where he was challenging the decision of an 

Arbitration Board consituted not pursuant to the Labour Act (as amended in 

1967 when a code of arbitration was written into it) but by special order of 

the Minister. He believes a fiat is not now needed to challenge a decision 

of the Board of Industrial Relations where the approved procedure under the 

Act is being followed. 

Mr. G. Wright, counsel on the Red Deer Case 
11 said the section 

"makes a monkey of the Crown Procedings Act." 

After speaking with over twenty lawyers concerned from time to time 

with the section it seems reasonable to conclude that there is some con

fusion about when the section will apply. More senior lawyers are more likely 

to apply for a fiat if at all concerned, knowing it would be granted. 

Mrs. D onnelly said her experience confirmed this practice. 

V. Opinion. 

I will att�mpt to summarize the case for and against retaining 

the section. 
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a) Justifications for retaining the section: 

1. The Lieutenant-Governor-in-Council is put on notice of 

a proposed suit. 

2. �tinisters may be protected from vexatious proceedings and 

the bad publicity such suits may attract. 

3. The Executive and persons acting by statutory authority 

should be responsible to the Legislature and not to the 

Courts. 

b) Justifications for removing the section: 

1. The requirement of a fiat is unjust. 

2. The Proceedings Against the Clown Act has removed the require

ment of a fiat in all cases other than those anticipated 

by the section. 

3. The other Canadian provinces have moved or are moving to 

give an unfettered right to sue the Crown. 

4. No other province has legislation exactly like section 24. 

5. Denial of a fiat is unknown in recent times in this Province. 

6. The Proceedings Against the Crown Act grants the Crown 

certain immunity (see section 17 re injunctions). 

7. The number of statutes and administrative tribunals to 

which the section might apply has increased dramatically 

since 1936. 



be said: 
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Reviewing the justifications for retaining the section, it can 

1. A notice of a proposed suit could be required by amend

ment to the Crown Proceedings Act. Ontario and Manitoba 

have such notice provisions. 

2. A Vexatious Proceedings Act such as the Ontario Act might 

be an answer. The Court has by the Rules of Court an in

herent jurisdiction to strike out pleadings if they are an 

abuse of process. There are tort actions available to a 

Minister. 

3. The courts must not be so subjugated (see Riley J. , in 

the Poitras case). 

RECOMMENDATION: 

THAT Section 24 be abolished. 
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TO 

INTER�DE AHT NTAL CORRESPONDENCE 

Nr. Wm. H ur lburt DATE �June 18th , 197 4. 

Mrs. Ellen Jacobs 

Act 

�r:.'lere a few further I \·li sh to make to 

tt�c memo whi eh I 

1. Re Kish et al v., 

v�.W.E. 

to you on Judica.tJ.Jre .Plct. 

of Vital 

A reference Cl1ief Justice Milvain t.o s.24 (2) 

of t:he l-:.ct in his I 

information. I have discussed ti1e case at some 

of that 

\·lith Mr. vJho 

you will not.e, for the Director of Vital Statistics. He tells me 

·that he did no'c raise s.24(2) at all in this case and that it is not the 

of the ·to do so in cases where a de cision one v1ay or the 

ot her would establish the , for exarnp�e, in this cctse 

the Regis·trar of Licenses. r1r. Hughson tells me that there are at 

least 3 other cases he knows of where s.24(2) has not been raised in an 

application on similar facts to this case� 

The Chief �Justice has mixed his statements regarding the proper 

form to initiate the application and reference to s. 24 (2). lvlr. Hughson tells 

me that the proper me·thod to commence such an application is by notice of 

motion and ·that all he was agreeing to was that the originating notice 

which counsel for the applicant had corruilenced the application could be 

considered to be a notice of motion for p urpos es of getting on v1ith the hear

ing of the application.. He feels that the difference in form had nothing 

whatsoever to do with the Judicature Act and that the technical difficulties 

referred to have entirely to do with the notice of motion-originating notice 

problem just discussed. 

Thus, it is probably reasonable to say that the Attorney-General 

.... /2 
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believes s. 24 (2) might be applicable in ·this kind of fact sit:uation, but 

that "cheir practice ic not to raise it to the hearing of the 

application. 

Hr. Hughson felt r as I do, that by this j , as v1ell as his 

decision in the recent case a fiat \vas not necessary -;.-vhere the 

applicant to affect the decision of the City Council, since 

it -v.ras found that the Council vlas under and not. under 

Provincial indicates that the Chief Justice will not allow s. (2) 

to him from and a case before him. 

2. I trus the Institu-t(;; will find of some assistance the 

1-lrs • of the fact situations .1. t have bee:n to .-

in the aonlications for fiai:� As well, and to this, I att.ach 

·to i:t�is memo a ohotoco·o·v of a let·ter :from !vir. Stevenson, in \':hich he lists 

some of the cases he knm,;s of I can ste:rte in ans1.•1er to 

Mr. Stevenson's wention of r1.8niP.d i-hat. hAs ndv:i sed 

that wi tl1in her in ·th e and after 

documents as were left the Gove:t.J:'lmEmt, 

fiats being denied. 

? 
...J. .Vrr. Hughson and J:Ax. Axler of the 

such other 

she k:nm·Js of no 

's 

advised that the Mikkleson et v. The Traffic Board (1947) 1 W.W.R. 

342 case did no·t result in an amendment to a statute to cover ·the of 

the definition of "action". 

4 .. Regarding tl1e recent application by Mr. Gordon for a vlrit 

of Mandamus to force b'1e Lieutenant Governor to hold a as a 11Visitor" 

under s. 5 of The Universities Act, I wish to advise ·that the 

has been set ever to be heard a.t the end of July. M.r. David Axler of the 

Attorney-General's Department, who has done considerable briefing on the 

problem, feels that no fiat under s.24 will be necessary. 

I trust that this information will be of some assistance to the 

Institute when considering t�is matter. 

Ellen Jacobs. 

EJ�ms 

Encl. 
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