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The Judicature Act, R.S.A. 1970, Ch. 193

24.(1) No action whereby relief of any kind is claimed
on- account of anything done or proposed to be done, or on
account of anything omitted to be done by a member of the
Executive Council of the Province in the execution of his
office shall be brought or maintained against that member un-
less permission to bring or maintain the action has first
been given by the Lieutenant Governor in Council.

(2) No action whereby the relief claimed or part of
the relief claimed is an injunction, mandamus, prohibition or
other process or proceeding affecting or interfering directly
or indirectly with the doing by a person or the omission by a
person of an act authorized or directed by a statute of the
Legislature of the Province, or by an order in council of the
Province, shall be brought or maintained unless permission to
bring or maintain the action has first been given by the
Lieutenant Governor in Council.

[R.S.A. 1955, c.164, s.24]

EXISTING LAW

I. Background.

a) History of the Section.
It is important to understand the law and the political atmosphere

of 1936 in order to appreciate why this section was created.

At common law, once actions were possible against the Crown, judges
and lawyers had to differentiate between situations where the estate of the
Crown was directly or indirectly affected. Where directly affected, the
proper proceedings were by petition of right against the Crown. Where the

Crown was indirectly affected a Court could make declarations which affected

1
the Crown indirectly. Dyson v. Attorney General [1911] 1 K.B. 410.

The rule laid down in the Dyson case was applied in Great West

Life Assurance Co. v. Baptiste [1924] 2 W.W.R. 920 (App.D. Alta.). In the




latter case Beck J.A. pointed out that under our system of government the
proper party to represent the Crown where the Crown is indirectly affecfed
is the Minister who has the relevant authorities and duties. He recognized
that the English practice was to name the Attorney-General and that even

in our jurisdiction the Attorney -General had a general authority where

proceedings were by or against the Crown (a direct action) or by or against

a Minister (an indirect action).

All of the aforementioned cases are discussed in the Royal Trust

Company (Executor of Cochrane Estate) v. Attorney-General for Alberta (No. 3)

[1936] 2 W.W.R. 337 (S.C. Alta.). This case is cited by Riley J. in2

Poitras et al v. Attorney-General for Alberta (1969) 68 W.W.R. 2 24 (S.C.
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Alta.) as the reason for the amendment to the Judicature Act.

In the Cochrane Estate case the executors were applying for the

return of monies paid to the Provincial Government pursuant to the Succession
Duties Act, R.S.A., 1922, ch. 28 which had been declared ultra vires.

Ford J. held that the only way the subject could get monies back from the
Crown was by petition of right. The Lieutenant Governor had refused the
application for a fiat to sue the Crown then necessary under the Petition

of Right Act R.S.A., 1922, ch. 94. He held, thus, the court had no juris-
diction and further was not concerned with the soundness of the reason for

the refusal of the fiat.

The case is nicely summed up by Riley J. in the Poitras case at
p. 229.

"This 1936 decision served in part to clarify the law
in Alberta at that time in that it dealt with two different
types of proceedings. One was under The Petition of Right
Act where it was necessary to obtain a fiat to sue Her
Majesty. Proceedings were by way of petition in a form



set out in a schedule to the Act. In that type of pro-
ceeding the petition was addressed to Her Majesty and
not to the minister of the department involved. The
other kind of proceedings were of the nature contempl-
-ated by Dygon v. Atty.-Gen., supra, where an action could
be brought seeking declarations. In this latter type the
minister of the department concerned was to be named as
defendant and it was not necessary to obtain permission
before commencing action."

Riley J. and others believe the legislature moved in the same
year, 1936, to be sure a fiat would be necessary before any Cabinet Minister

could be sued.

The combined effect then, of the Petition of Right Act and the
amendment to the Judicature Act was that a fiat was necessary to sue the
Crown (a direct action) or a member of the Executive Council (an indirect

action) or a person acting under statutory authority.

Section 24 was added by Chapter 16 of the Statutes of Alberta,
1936 and became section 27 of the Judicature Act. It was made effective

1st September, 1935 though passed lst September, 1936.4

As section 27 it had two subsections (a) and (b) which have remained
as section 24(1l) and (2) with some changes. Section 27(b) had the words
"heretofore or hereafter passed or made" deleted and the words have been

re—-arranged for greater clarity in both subsections.

Another possible reason for the section being enacted is the

Powlett and Powlett v. University of Alberta et al [1934] 2 W.W.R. 209

(App. D. Alta.) case. This was the case where the freshman became insane
after initiation and the Provincial Government had to pay as a consequence
of the Board of Governors being held liable. The case certainly resulted
in an amendment to the University Act and may have given rise to concern for
protecting in some way those persons covered by the second subsection of the

Amendment ot the Judicature Act.



b) Reaction to the Section.

The Law Society passed a resolution on the 7th January A.D. 1937
urging the immediate repeal of sections 27(a) and (b) and suggesting a draft
bill of the Committee on Comparative Law of the Canadian Bar Association
(1936) be enacted. The strong feelings of the Society and notice of the

resolution were communicated to the Attorney-General by a letter dated

12th January, A.D. 1937.

Some idea of the debate in the House upon the introduction of
the amendment is indicated by a newspaper clipping of 1 September, A.D. 1936 >
The Opposition had tried to introduce a bill which was very much like the
Proceedings Against the Crown Act, R.S.A. 1970 Ch. 285 passed in 1959,

allowing suits against the Crown without consent. Note also that the

reporter had it on "high authority" that the Act would not be retroactive!

c) Summary.
In 1936 the Government of the Province of Alberta, upon realizing
the gate along the subject's path to a legal attack against the Crown was

only partially closed, took swift, strong steps to close it completely. The

gate could only be opened by the Crown's consent.

II. The Proceedings against the Crown Act.

6
This statute was passed in Alberta in 1959 and abolished proceed-
ings by way of petition of right against the Crown. Actions could be brought
against the Crown without a fiat and the Crown became liable in tort as if

a person of full age and capacity.

Section 3 made that Act subject to the amendment which by 1959 had

become section 24 of the Judicature Act.

Thus, a subject could sue the Crown without consent but not; by
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Section 24(1), a member of the Executive Council. Likewise he could not

by section 24(2), sue a person acting by statutory authority or direction so

as to attempt to affect or interfere with his power.

It is worth noting that no other province in Canada makes its
statute equivalent to our Crown Proceedings Act subject to a qualification
like that contained in Section 24 of the Judicature Act. Based perhaps on
the 1950 recommendation of the Manitoba Commissioners to The Conference of
Commissioners on Uniformity of Legislation in Canada,8 Ontario and Nova
Scotia have sections in their statutes stating that their Crown Proceedings

Act shall prevail.

III. Judicial Intexpretation of the Section

Section 24 (hereinafter referred to as the Section) has been

considered in a number of cases.

In Rex ex rel Mikklesen and McGaughey v. Highway Traffic Board [1947]

1 W.W.R. 342 (S.C. Alta.) an application for mandamus was being madg to
require the Alberta Highway Traffic Board to hold certain hearings as
required by a section in the Public Vehicles Act, R.S.A., 1942 ch. 276.
Section 24 (then 26) of the Judicature Act was raised because the facts
seemed to fit into subsection(2). No fiat had been obtained. O'Connor J.A.,
held that the application before him was by a motion and the section applied
only where a remedy such as mandamus was sought in an action. Thus, he held

no fiat was needed and he granted the mandamus.

This distinction in the case has been ignored in subsequent
decisions on the section and in the opinion of Mr. E. Hughson of the
Attorney-General's Department, the decision is probably incorrect on that
point.

It is submitted that it was a judicial attempt to circumvent the section.



The most helpful case discussing the section is Poitras et al

3
v. Attornev~General for Alberta (1969) 68 W.W.R. 224 (S.C. Alta.). The

Attorney-General for Alberta as defendant brought a motion to strike out the

statement of claim in which the plaintiffs were seeking a declaratory judg-

ment that revenues from minerals under lands occupied by the Metis belonged

to them.

The motion was allowed and the statement of claim struck out.

The judgment allows the following conclusions about the section

and practice relating thereto:

a)

b)

c)

d)

the Alberta practice is to sue the Minister of the department
given the power or duty in issue, not the Attorney-General;
the distinction between a motion and action made in the Mikkleson

and McGaughey case has been ignored.

the combined effect of the Proceedings Against the Crown Act6 and
the section is that consent from the Lieutenant-Governor-in-Council
is required before an action can be commenced against a Cabinet
Minister in regard to "anything to be done by him in the execution
of his office."

Riley J., feels the section defigs the rule of law and all

principles of equity and fairness. He says at pages 238 and 239:

"The case at bar graphically illustrates rule by the
executive branch of government, the administrative branch,
and the bureaucrats; the defiance of those branches of
"the rule of law", all principles of "equity and fairness",
resulting in subjugation of the courts.

It goes without saying that if the plaintiffs can find
some method of properly bringing the matter before the
courts this decision does not fetter them in any way and
is without prejudice to their rights so to do.

I quite agree that the procedure laid down by government,
somewhat unilateral and almost prohibitory, denies the
prophesy "that government should be of the people, for the
people and by the people."

I do not think that courts are mere interpreters of the
law; I quite agree that the courts are in no sense legis-
lators but I do think judicial pronouncements may be helpful
in shaping the law."

Two other points made in the case are worth noting:



a) the action might have been brought under the Proceedings
Against the Crown Act, i.e. against Her Majesty the Queen
in the Right of Alberta, had the Minister of Public Welfare
(now Health and Social Development) approved a proposal or
by-law to sue pursuant to the relevant statute, namely,

The Metis Betterment Act, R.S.A. 1955, ch. 202 (see p.235).

b) the Court has an inherent jurisdiction, apart from the Rules
of Court, to strike out a statement of claim as being an

abuse of the process of the court (see p. 227).

The cause of action received a set-back by this judgment but did
not die. I have been advised by Mrs. M. Donnelly, the solicitor to the
Attorney-General, who deals with applications for fiats under the section
that a fiat has been granted to the plaint%fs in an action against the
Minister of Health and Social Development. Mrs. Anne Russell, solicitor to
that Department, has confirmed that the action so framed has been commenced.
Mrs. Donnelly reports that the plaintiffs did not apply for a fiat prior

to the case against the Attorney-General.

‘Aremex Minerals Ltd. v. Her Majesty The Queen in the Right of

Albertalo is an unreported trial decision of Sinclair J. of 10th November,
A.D. 1971. The plaintiff alleged it accepted the defendant's offer to grant
a petroleum and natural gas lease pursuant to the Mines and Minerals Act
and that the defendant then refused to grant the lease. The plaintiff was
applying for an order declaring that the defendant as named was a proper
party to the action. 'The direct, indirect distinction became important

to the decision in the case because if the action affected the Crown

. . . 6 .
directly by the Proceedings Against the Crown Act , no fiat would be needed,



If it indirectly affected the Crown the proper Party would by Alberta
practice be either the Minister of Mines and Minerals and a fiat would be
required by section 24(l) or the proper party might be the person author-
ized by statute to act on the lease in which case a fiat would be required

by section 24(2).

Sinclair J. held that the claim by the plaintiff that it be en-
titled to the lease raised section 24, either (1) or (2), and thus that
Her Majesty the Queen was not the proper party to the action, the implic-
ation being that the Minister or the person authorized to grant the lease

would be the proper defendant.

It would seem that Sinclair J. has said that the intention of
section 24 is not restricted to actions indirectly affecting the Crown but
that the section is broadlyyworded enough to include at least contractual
matters directly affecting the estate of the Crown so long as a member of
Executive Council is exercising his powers or that a person is doing an

act authorized by statute.

Simply put, Sinclair J. held that section 3 overrides section 4
of The Proceedings Against the Crown Act6 and if section 24 of the Judicature
Act fits the facts a fiat is needed and Her Majesty is not the proper party

to sue.

Sinclair J. feels section 24 is very broad. He says at p. 7:

"When one considers closely the far-reaching provisions
of section 24 of The Judicature Act it is possible to en-
visage their being invoked by the Crown in a wide range of
proceedings, involving a broad spectrum of claims for relief,
because, taken literally, there could scarcely be any kind
of a claim against the Crown that could not be said to
affect, at least indirectly, the doing by a person or the
omission by a person of an act authorized or directed by a
statute of the Legislature of the Province."

Mr. E. Hughson was counsel on the tase and advises that a fiat to

sue the Minister of Mines and Minerals was obtained and there were examin-
ations for discovery after which the plaintiff discontinued the action.



The most recent reported case dealing with the section is Re Red

Deer College Inguiry [1973] 2 W.W.R. 222 (S.C. Alta.)ll Dr. T. C. Byrne was

the Commissioner appointed under The Public Inquiries Act, R.S.A. 1970, ch. 296
to inquire into the operation of Red Deer College. The Order in Council
appointing him was never filed as required by The Regulations Act, R.S.A.
1970, ch. 318. Before the Court was the application by the College President
et al to quash by certiorari the proceedings and report of the Commissioner.
Primrose J., agreed with the Crown that pursuant to section 24(2) of the
Judicature Act no consent was obtained to bring the prbceedings before him
and that he therefore had no jurisdiction to proceed.

Non-compliance with the section had the effect of temporarily
putting off the day on which a court had to face the appellant's claim.

Mr. G. Wright, counsel for the appellants, advised me that after
this judgment he applied for and got a fiat but is awaiting a Supreme Court

of Canada decision on another case before proceeding further.

The section was relevant again recently in another certiorari

application before Primrose, J. in the case of Kritzenger v. The Stony

Plain Hospital District No. 84, Supreme Court Action No. 84219, 22nd April,

A.D. 1974. This was an application by Dr. Kritzenger alleging that certain
proceedings of the Hospital pursuant to the Alberta Hospital Act, R.S.A. 1970,
ch. 174 by which his hospital privileges were suspended were invalid. The
Hospital objected that no fiat had been obtained and was required by

section 24(2). Primrose, J. adjourned the application so that the applicant

could obtain the fiat. The fiat was requested and granted and the applic-
ation heard. The reasons for judgment do not deal with the section but allow

the application thereby quashing the suspension.
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The cases referred to support the following conclusions:
a) the section has the potential of broad application;

b) the absence of the consent of the Lieutenant-Governor-in-
Council to the commencement of proceedings of the type
covered by the section means a Court has no jurisdiction

to proceed with an action;

c) varying degrees of concern about the justice and fairness
of the procedure required by the section were expressed

by all justices;

IV. Practice and Comments -

a) of the Government

Mrs. Donnelly advises that applications for fiats under the
section are granted as a matter of routine. The Attorney-General's Depart-
ment has never advised the refusal of an application during the tenure of
the present government. She believes the previous government took the same
approach and knows of no refusal then but acknowledges there may have been.
The Cabinet apparently does not look into the merits of each case too closely.
The Department has undertaken to provide a list of applications and the
statutes relevant to them. Records to give this information have been

kept only very recently.

No notice of an application is sent to opposing Counsel.
Mrs. Donnelly advises that she sometimes receives representations against

the granting of the fiat.

Mr. E. Hughson often acts as counsel on these cases and pointed
out that he had had occasion #o raise the objection of "no fiat"
under the section where the plaintiff sued the wrong party. These were

generally cases where the suit should have been brought pursuant to the
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Proceedings Against the Crown Act and not against a Minister at all. He
said he generally used the section to "get other lawyers to sue the right

party."

b) of the Bar
Members of the profession whose opinions were canvassed were

unanimous in their disapproval of the section.

Mr. A. O. Ackroyd recently applied for a fiat as he put it "out
of an abundance of caution" where he was challenging the decision of an
Arbitration Board consituted not pursuant to the Labour Act (as amended in
1967 when a code of arbitration was written into it) but by special order of
the Minister. He believes a fiat is not now needed to challenge a decision
of the Board of Industrial Relations where the approved procedure under the

Act is being followed.

. 1 . .
Mr. G. Wright, counsel on the Red Deer Case 1 said the section

"makes a monkey of the Crown Procedings Act."

After speaking with over twenty lawyers concerned from time to time
with the section it seems reasonable to conclude that there is some con-
fusion about when the section will apply. More senior lawyers are more likely
to apply for a fiat if at all concerned, knowing it would be granted.

Mrs. Donnelly said her experience confirmed this practice.

V. Opinion.

-~

I will attempt to summarize the case for and against retaining

the section.



a)

b)
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Justifications for retaining the section:

1.

The Lieutenant-Governor-in-Council is put on notice of

a proposed suit.

Ministers may be protected from vexatious proceedings and

the bad publicity such suits may attract.

The Executive and persons acting by statutory authority
should be responsible to the Legislature and not to the

Courts.

Justifications for removing the section:

1.

The requirement of a fiat is unjust.

The Proceedings Against the Clown Act has removed the require-
ment of a fiat in all cases other than those anticipated

by the section.

The other Canadian provinces have moved or are moving to

give an unfettered right to sue the Crown.
No other province has legislation exactly like section 24.
Denial of a fiat is unknown in recent times in this Province.

The Proceedings Against the Crown Act grants the Crown

certain immunity (see section 17 re injunctions).

The number of statutes and administrative tribunals to

which the section might apply has increased dramatically

since 1936.
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Reviewing the justifications for retaining the section, it can

be said:

1. A notice of a proposed suit could be required by amend-
ment to the Crown Proceedings Act. Ontario and Manitoba

have such notice provisions.

2. A Vexatious Proceedings Act such as the Ontario Act might
be an answer. The Court has by the Rules of Court an in-
herent jurisdiction to strike out pleadings if they are an
abuse of process. There are tort actions available to a

Minister.

3. The courts must not be so subjugated (see Riley J., in

the Poitras case).

RECOMMENDATION:

THAT Section 24 be abolished.
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wiers as ave seb forth in section 26 (2.) of the said Act, and
s2chy, worcover, cannot properly be required under the said
“eoand, further, the said matber is not such as it is in the
2ecbills power to give within the meaning of the said Act.
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said penalty for fallure to malke the said refurns.”
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Mitford on Pleading,

this form of action,
y of obtaining a decision as to
. ' alty in default of compliance with
' I;f an action of this kind will lie against the Crown
'-"-.'u‘\H” be innumerable other actions for declarations as to the
feaning of numerous other Acts of Parliament which in;pose a
s u,ly to the labours of the law officers.
5 Pluinliff has no right to ask for g declaration that he ig
by '\:H\Ier any obligation to comply with this notice The
43 {1516), 2 Trice, 172, 5 1 .
UL 2 Atk 223? ((?)) ((113335 ; 11:;1122’ ;L
9) (1519) 6 Prico, 411, 477, () (1507) 7 Price, 145

271y, &7 509
h e e : . (9) (1848) 11 Beay. &
V4 (1835) 1Y, & 0. Tx. 197, (10 [(_'1897)] ! 0016?5306, 314.

£ (11) (1872) L. . 14 Liq. 538, at p. 502.



A, plaintiff may have a good defence il THC ALOTHCY-tichrr, 1

wonerhe any objection he may be advised to raise by his state- . Al
1910 procoeds by information to recover the penalty, but he k. . cunoof defenee.  As, however, the ecase has been elaborvately 1910
L B * . " . . ; R T i s b R .' . | | ‘ ; s
o-=- picht to bring an action of this kind; it is turning the proe 1o L bafote e, T thinl 1 better thab e should stato ou views s

e : ] i N e ey -l o .

- upside down. ¢ ' e the Interesting question whether the Attorney-General can .
ORNEY- . e 3e g ) . s f or A8 VIS DA . e Tilon e ‘ TTORNTY
venaz.  'The equity jurisdiction of the Coulti.of E:\choqug as z.\ el in  case liko this. o o

Revenue was not taken away by 5 Viet. ¢. 52 Attorney-Geoes ,

I start with this proposition, thdt Fhe penalty which i GorensHardy

v. Halling (1) ; and in thab Court a declaratory judgment ¢ i
n.ot havé been obtained. [Sir Thomas Cecil's Case (2) way s
referred to.] N o
Order xxv., 1. 5, does not apply to proceedings on the Revin.:
side, and Order LXVIIL, I 1 (c), excludes declaratory judynie: s
y € . o y e N
under the rules on the Revenue side of the King’s Bench Divie

Danclwerts, K.C., in reply.
Cur. wlr. il
Dee. 10, Cozrxs-HARDY M.R. Tb:is is an appeal f\.-:;u -
—_ order of Lush J.in chambers confirming an 'ord.-or O-f,“‘f{ ,. ;‘
dismissing the action with costs. The apph(?atm‘nln: utm;
was made under Order Xxv., . 4, and.the action re ;11 Ohﬁt, «.‘:‘\,1(‘
is known as “Form }\V »» ynder the Tinance Act. T ~le; n'-m;'l,‘: |
of claim alleges that! o notice was served upon the plaintifl, sty

igsi 3 Nevinas
by the seerctary to the Commissioners of Inland Reves
) 2

requiring him to deliver certain returns within thi.rty d:xy,-i ",m
e alty o he GOL Tt alleges thab certain requisi. s
s penalty not exceedmg.o . alleg e 1
in the said form are illegal and unauthorized, ‘H’f e
¢ {Commissioners have threatened t(? er'lf‘orccv the 1)611&1;).. l;l ” h
¥ to make the reburn, and the plaintiff claims 'a, delo1 ara l:}:(_,
he is not under any obligation to comply with ”ote 1;01\
will be observed that the plaintiff does not S?O]f ol .(. lx; L$
property of the Crown or to enforce any pecuniary Giaill ..
i "OWI.
LLlieItC;sight be sufficient to say that Order xxvl., ;;i,m:\l:
intended to take the place of a demurrer, and that 1t ough

FaE

ion 1 i i investigation
to be applied to an action involving serious investigati
a

ancient law and questions of gege.ml ixfxporta.nce, unt(llmo:“‘;::

oround alone I think the plaintiff is e/r.xltxtled to h:we b.-_(;,,m;.,

;roceed to trial in the usual way, leaving th'e ’Ant:tfmegq e
(1) (1846) 15 M. & W. 087 (2) (1598) 7 Rep. S

u
\

\

\ -

createnud to be enforeced against the plaintiff is one which the
vrerney-General must sue for in this r(lourt? i Inland Revenue
focalntions Act, 1890, ss. 21 and 22. {This suggests that the
(orney-Gieneral ought to be liable to an action in so far as he {

adg,

2ratens to enforce & penalty based upon non-compliance with -

v unauthorized notice, 37
i+ has been settled for centuries that in the Court of Chancery
v Miorney-General might in some cases be sued asa defendant |
o reprosenting the Crown, and that in such a suit relief could /
reyiven against the Crown.  Pawlett v. Attorney-General (1)is a
vy carly authority on this point.  Laragoity v. Attorney-
oenoral (2) 15 & case where this matter was a good deal discussed.
Lo Deare vo Attorney-General (8) the Attorney-General demurred
o »uchon bill. Lord Abinger (4) said: “I apprehend that
v Crown always appears by the Attorney-General in o Court
!yustice) especially in o Courb of iquity, where the interest of
Jo Urown i threatened.‘;N-\’:I.‘herefore a practice has arisen of
iy o bill against the Attorney-General, or of making him a
.ty to w bill, where the interest of the Crown is concerno?l‘,""\
it the demurrer was overruled. But it is said that these
vithorities have no application except in cases in which the
town rights ave only incidentally concerned, and that where the
“.hts of the Crown are the immodiate and sole object of the
wib the application must be by petition of vight: see Mitford
o Plending, p. 80. - I do not think the distinction thus
#igested is supported by authority, nor do I think the dis-,
Gucsion would avail the Attorney-General in the present case.
Ve ense of Hodge v. Attorney-General (5) Is an important
wosion. T have examined the record, which fully bears out
(1) Hardres® Rep. 465, 7

) (3) 1Y. & C. Bx. 197,
(?) 2 Price, 172.

(4) Ibid. at p. 208. .
(5) 3Y. & C. Bx. 342,/

-
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¢. A, the report. with onc exception. The plaintiffs were equitui),
1010 mortgagees by deposit of the title deeds of certnin leasche:
Thveon  premisos.  CGreorge  DBailey, who had  deposited the desi
r' hY: nr' 1a) r 'A ' 7 o) y -¢ . q ,..' ,“‘ : .
ArTomsiy. WS cc_> vieted of tc,l.on_;, the result of 'whujh .u‘as that {i,
gexeran. legal title was vested in the Crown. The plaintiffs filed th.-

bill in the Txchequer, making the Attorney-General sole defe:.
dant. It came on before Alderson B., “ sitting in equity,” as 1.
himself stated. The Court declared the plaintiffs entitled to o~
equitable mortgage or lien, and referred it to the Master to tui
an account of what was due to the plaintiffs for princip.
interest, and costs; and the decree proceeded to order, ““1;
consent of Her Majesty's Attorney-General,” that the plainiii
should hold certain premises until they should be fully sutisfici
what the Master should find to be due to them, and tho tenany
were directed to attorn. This seems to me a distinet authori;
- .that the Court has jurisdiction to maintain dn action againsi”
the Attorney-General as representing the Crown, although (i
\/ ‘irhmediate and sole object of the suit is to affect the rights !
{* [the Crown in favour of the plaintiffs.]" The only doubt raised i»
Vargument was due to the civcumstance that the Crown had ti
legal estate, and thab the Crown could not be compelled &
convey that legal cstate. DBul Alderson B. in a considirei
judgment expressly held that he had jurisdiction to make s
declaration and to direct an account, and also to decree that th
plaintiffs should hold possession until they were repaid, althouy:.
it is truc that in the decree itself the last part of the relicf, but
,not the earlier parts, was by the consent of the Attorney-Gener.!
4.80 far as I can discover, the authority of Hodge v. Atinvicy.
" General (1) has never been challenged, and I think it ought to b
followed. It was suggested that there was something peculiar i
' the jurisdiction of the old Court of Txchequer which mizk:
account for such o decision. I cannot adopt this view. No doul:
the Court of Exchequer on the Revenue side had peculis
functions which are not transferred by the Judicature Act to ol
branches of the High Court, but its equity jurisdiction hai
nothing peculiar as distinguished from the Court of Chanuesy
to which by statute this jurisdiction was transferied. Whut the
(1) 3Y. &0.Bx. 382 |

Cozens-Iardy

O

o

e

SpoLourt 0L vipeery  COlL U0 Cdldl LOW D8 aoulle Dy Dol U A,
taihons of the High Court. 1910
Mt then it is urged that in the present action no velicf is ™7 {0y
P

it excopl by declaration, and that vo such relicf ought to be
oanted against the Crown, there being no precedent for any

ATTORNEY - .
(GFENERATL,

..h netion.  The absence of any precedent does not trouble cozens-mardy

<. The power to make declaratory decrees was first granted o N

.» the Court of Chancery in 1852 by s. 50 of 15 & 16 Vict. (pg.:m;rc,)
et ——

win, under which it was held that a declaratory decrce could
Ay be granted in cases in which there was some equitable

«1of which might be granted if the plaintiff chose to ask for
e Dooke v. Lord Kensington. (1)) The jurisdiction is,

ooeeeding shall be open to objection on the ground that a’
1 orely declaratory judgment, or order, is sought thereby, and the
ivurt may make binding declarations of right whether any %&
- a~oquuntial relief is or could be claimed or not.” I can see no

s why this section should not apply to an action in which

- Mtorney-General, as representing the Crown, is a party. -
“. Conrt is not bound to make a mere declaratory judgment,
o1 in the exereiso of ils discrebion will have regard to all the
wemstances of tho case. I can, however, conceive many casos

« ahich a deelaratory judgment may be highly convenient, and

i v disposed to think, if all other objections are removed, this
s case o which r. 5 might with advantage be applied. But I

b to guard myself against the supposition that I hold that a
wown who expeets to be made defendant, and who prefers to be
santilf, can, as a matter of right, attain his object by com-
wwing an action to obtain a declaration that his opponent has
wogod cause of action against him. The Court may well say
“whit until you ave attacked and then raise your defence,” and
iy disiniss the, action with costs. This may be the result in
W prisent case.  Thatb, however, is not a matter to bo dealb
v on an inferlceutory application. It is pre-eminently a
patier for th? trial. In my opinion the plaintiff may assert his
"t in an“qetion against the Aftorney-General and is not
niasd Lo proceed by petition of right.

~

¢ wever, now enlarged, for by Order xxv., r. 5, “no action ori*

Rt

(A XY

St fey.
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Tt is ncedless to say that\l have not expresscd, nov ave i
{formed, any opinion as to the gubstance of the case alleped 1y
1 have dealt only with the question of form. I

the plaintiil.
eal must be allowed and the ovder discharyd,

my opinion the app
In fairness to the learned judge from whose order the appes!
g, T'would add that the aubhorities bearing on the cu-e
were not, and could not be, called to his attention in chambirs
Prgrcner Movrrox L.J.  In thiscase the plaintiff has receivei
er from the Commissioners of Inland Revenue (known
ordinarily as Form No.IV.) making certain inquiries and threater.
ing him with a penalty unless the inquiries are answered by s
ate, and he is desirous of testing the legulity of the

i

nd for that purpose has brought an aetion agnin
a declaration that he is tnder b

certain d
procedure, &
.the Attorney-General for
obligation to comply..
The law advisers to the Crown, being of opinion i
o the plaintiff, took out a summons bo dismiss
as frivolous and vesalivus
The Master ant

hat this

course was not open b
the action on the ground thab it w
and disclosed no reasonable cause of action.
the judge approved of their contention, and it is from this deelsion
of the judge in chambers that the present appeal is brought.
Now it is unquestionable that, both under the inherent pover
of the Court and also under a specific rule to that eifect i
ander the Judicature Act, the Court has a right to sbop an ucticn
at this stage if it is wantonly brought without the shadow of an
excuso, so that to permit the action to go through its ovdinuis
al would be to allow the defendant to he voxe s

stages up to trl
wnder the form of legal process when there could nobat aup
Bub from thi

stage be any doabt that the action was baseless.

ary dismissal of actions hecause the judge
i1l be successtul in the end lies «
erly considered that the:
¢ without trial is vt

to the summ
chambers does not think they w
wide region, and the Courts have prop
er of arresting an action and deciding 1
to be very sparingly used, and rarely, if ever, exce‘l‘}ting n cast
where the action is an abuse of legal procedurcs  They Baie
laid down again and again that this process is ot intended
take the place of the old demwer

pow

‘

by which' the defenda

Aeinro4m

HRIOLILGW b ' sy of
o };ﬂ'm.::;); le(;xf\) o'i. b}‘le p].ali.lltiff s elaim as o matter éf
ot aaoneas fJ“';.[v,{ me.mt as (.(1#61'81.1003 of fact, are normall
A, hem‘in;in (:«O ftt.er hceu'mg in Court, and not to bﬁ
ot cl:,,u.l o u{. by an ?L'clex' of the judge in chambers
o wor thm‘ th}e 111}( {ca.t‘e.fs this o be the intention of the rule.
et that -llifmhﬁ has no appeal ag of right from
e of the {3;; oeﬂat chambers in the case of such an
ey th;s sz‘ lie rules a}'e concerned an action ma
e By procedure without the question of it
it o or eing .brought before a Court. To m mo’ dltfs
el that Og.lo j;czcm- system would never permit ay pl;z;tlg
s Cout oo 1131 Judgm‘ent seat” in this way withous
s o E,he ;;l; ered hlS. right to Dbe heard, exceptiu1
it se of action was obviously and almos%
X.Hm objection taken by the Crown
sadely that there was no justific
A the aetion.  Neither side h
“t ab chanbers.

o m the present case was
g ;on or precedent for the form
a8 daiscussed the merite o
‘ S¢ ¢ merits either
[ Mr. Rowlatt on beh oy
1:...;( 1 wh in chambers he relied
Vuford on P i i ‘
o ﬁleafhng, which he considered to sy ppor
n, the Mastor and the judge tool his v
R ‘ 1 o
pmon the passage does nof bear h ta
oy o M N ¥
sxisupon b, If it does begr
site the law o the time, for

here
alf of the Crown frankly
solely on a Pbaragraph in
: t his conten-
go his view. In my
the interpretation which he
t?mt meaning it does not accurately
f;,,w o Ho o _,.11,0.,.,wy_01,t \‘s.'ould be inconsistent with the
sraght against the Attorn G‘{”“”’“Z I .
gt G ¢ Ora egr ene'ml as gole defendant |
e hts of the Crown zw;lco(:vstitilen t& de'cmmﬁiou o the
,J::fh;i;lib of l\ifitford could hzll.venbeleizl1:21)151\?}%);20?6216"2? .
Yo of the law (whi id 11 it o -
et Com.t( 301115(111 ;lllét no'b permlis.of actions for declamti;zelz
sl 10 Lld that i comont 13 10 ey %
& present state of the law

*uizh permi
1ts of an acti
G action e . .
Sliginunt, whose gole object is a declaratory

.

as ropre-

. .
Ihe question in what by

fuatt of Exchequer anch of the jurisdiction of the old

the case of FHod,
ge v, Adttorney- - .
(1) 3Y. & 0. Bx. 09, orney-General (1)

C. A,
1910

Dyson
t.
ATTORNEY-
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Moulton L.J.
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GENERAL.

Moulton L.J- 4y 0o gxceptional powers.

.

Fletcher

- -

—

f

was deeided has boon JOBLy coutesven ‘L,:u_;ugu TR
1 ﬂi case. 1 do nob propose to enter mto th "
This case. ‘ ‘ ' e 3
m . f’.a,ct that the parties agree that the Lms;\.el no:mrmmw
rocond abter may have an important, andimone
e, ot ioht to bring the presenb action, shaws
isi il the right : o e
decisive, cffect on ‘ b the ot action
. v to my mind thab 1618 not a case. fo croxei
e ‘ Tor, as I have said, an ovder of this
: 6 1 reasonable ground
Kkind ought not to be made where therc 1s any 102‘30 M:l !
o argn intainability of the action. Moruove
' intainability o .
R s to the maint ‘ on. A .
g mgun'mnt : sadee at chambers himself to requre lnn'x‘
fle e s Jm10' h an investigation of old authoritics
i s$ion involving such o . :
decide a question : onctot
ne of which are or can be properly called b otk
no’l‘h le question for our decision on the pws1 b oue
o 1 LIS iy,
hether or not this order should have beel.l mic ethe s o
| i i i b ERET RN
. c(;th refore I have no hesitation 1n coming o
and ther ; |
i jo be allowed.
that this appeal ought to

N

“ ARWE L ,J, XXV vV |. ; ll[)l)l ad
case 0 118 K W 1”1lt W ].1 11&& e a-].lo W C‘d LhO L I‘H ad
on S -” ‘ Lb b].).e [¢28 < O qU.GS 1011 Of 1) Nl
v t ) . i RY l ¢ h a, ‘ t f “y Q g t ] 1-‘; : l sy
1mupnpoxr nll(.,c, A1 as we 1a4Ve aw 1 u argued 1 < 1{ ¥y
ou } vV C [¢] 1t. A .
q lt Nnov tO (l(\‘,( ld ' - ‘
{‘t' 3 l(l‘, 1 i i & 0 such d.(,(ild;ld:bloll as 1 1&.‘ LOul(l - Ay
£ B : S as 0(1 ever 1 ¢
b bt ] O) . {r ' . t vl
R l . y (/ v t? Q a:lnst al y defen.d(. 38) ) a “d Ll
een o Q11N m an U 'S . . i
st

stions ot
therefore, noua but can only defend actions &

that the subject has no remedy,
R Whe]'l }illg 1:3;‘;3;1;10 declaration in respect of any P?m;“j‘ :

s Efctlc-)’ L nf;t the Legislature has entrusted-to & (ron‘
e et Z L(the Commissioners of Inland 1.{“0?1.‘.1&). L
me};t depszxz:: ;;lhe duty of making certain specific mg‘\:;l;:nt ;x.‘ A)
B e man mers and of requiring answWors b
et m&npe'r lfl;o:n 1‘?551 lelzlaijni;osed 8 qEOZ. pel‘mlﬁty fo: 1\,
Sent'to the}'lizc w)lj&ix;tiﬂ' alleges that the Commlssm.nelln t.:A;;
s l y 1’ers by making inquiries not authormfzc‘ \,
e e P('min proper time to answer, and by {Lt‘lh.l\, :
o b{onboc: sge::t t%) a person nob quthorized to recewe b
answers

e

wonn This appeal has been heard as if it wore on demurrer

AT AW

1910
siler the old practice, and the allegations must therefore be

wlen us brue for the present purpose. Tt is obviously a question
«£ e greatest Importance ; more than eight millions of Form 1V,
tave been sent out in Ingland, and the questions asked entail
such trouble and in many eases considerable expense in
wewvring ;16 would be a blot on our system of law and pro-
sdure If there 1s no way by which a decision on the true limi
il the power of inquisilion vested in the Commissioners can be
sained by any member of the publie aggrieved, without putting

Dyson

V.
ATTORNEY-
GENERAL.

Farwell L.J,

1Y

*uisell in the Invidious position of being sued for g penalty. I
iz, howover, of opinion that the Attorney-General’s contention
ot woll founded.

1. Ina case like the present the Attorney-General i3 properly
audo defondant. It has been settled law for centuries that in a )
i where the estate of the Crown is directly affected the only ’
.f:;-g of proceeding is by petition of right, because the Court -
suaot make a direct order against the Crown to convey its estate

vihmut the permission of the Crown, Dbut when the interests of\\

iy

[

»Crown are only indirectly affected the Courts of Equity,
v:‘-.g:hur the Court of Chancory or the Tixchequer on its equity
wit (seo Deare v. Attorney-General (1)), could and did make
tarations and orders which did affect the rights of the Crown.
voe Ao cases of Dawlett v. Attorney-General (2) and Hodge v.
tuey-General (3) on the one hand and Reeve v. Attorney-
sivaral (1) on the other are good illustrations of the distinction.
++ Law not, since the Comnmonwealth ot any rate, been the prac-
=t oi the Crown to attempt to defeat the rights of its subjects
37 vittue of the prerogative ; in 1667 Baron Atkyns in Pawleit
* bihirney-General (5) says: “The party ought in this case to
e livved against the King; because the King is the fountain
wihend of justice and-equity, and it shall not be presumed

1
fe

5,
LR

wt he will be defective in either; it would derogate from the

L.ig's honour to imagine that what is equity against & common

(1) 1Y, &0, Bx, 197, at p. 208, (3) 3Y. &C. Bx, 342, -
(%) Hardres' Rep, 465, (4) 2 Atk. 223.
(8) Hardres’ Rep. at p, 469.

Vi 1, 1011, 2w

(3]
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Perzon ShOuld O D LUty watessrs == )
where o petition of right is required, that proceeding " ixii
only for the purpose of reconciling the dignity of the Crowi -
the rights of the subject and to protect the latter againt ..
injury arising from the acts of the former; but 16 is v pas 0
its object to enlarge or alter those rights” : per Liord Cotieiiwu
in Moncliton v. Attorney-General. (1) It is very unususl fur s
responsible minister to refuse to aubhorize the indorsement
right be done,” and it would be unjustifiable to refuss G s
case where a plausible claim is made oub. As Lord Larn, i
says in Byves V. Duke of Wellington (2), “I am far from thi.x,
that it is competent to the King, or rather to his respens.:
advisers, to refuse capriciously to put into a due course of e

gation any proper question raised on a petition of vight.]
| present is nob a case for a petition of right at all; the Crewa «

’\ not directly aflected, bub the plaintilf seelss a declaration fion. v
| Court of the true construction of an Act which imposes teids

some and expensive inquiries upon hin'i, and for non-coinyt s
with which he is threatened with ﬁnéé.\ The arguient o te
of the Attorney-General admits for this purpose the illelig «
bubt clpims for o Govermment departie s 1

l
!
!
|
l the inquiries,

superiority to the law which was denied by the Court to th b3

himself in Stuart times.

9. Then it was argued that there is no precedent for =ik v
order as is asked in this ackion. That may very well be, i s
belore the Judicature Act the Court of Chancery would not u&
doclarations of right where the plaintiff did not, or vt sy
could not, agk for consequential relief. Orxder Xxv., T. L b
altered this, and declarations of right can now be ohtae i
cases where the Court of Chancery would have refused b et
them. Then if was objected that the penalty made e nege
to answer the questions a criminal or quasi-eriminal ol b
that the Court of Chancery would nof interfere insuch s o
and this may very well have peen true before the Judi Wi
Acts : Prudential Assurance Co. V. Knott () ; but it s otlyer v o
since those Acts : Bonnard v. Perryma. (4)

(3) (1879) L. R. 10 Lh. v
(4) [1891] 2 Ch. 26

Lt

(1) (1850) 2 Mac. & G- 402, ab p. 412
(2) (1846) 9 Beav. 379, at p. 600.

3, "l"ho nex!.; argument on the Attorney-Geuneral's behalf was
b inconvenienti 7 ; 16 was said that if an action of this sord
41 4h lia thore would be innumerable actions for declarations as
« ihe meaning of numerous Acts, adding greatly to the labours
ol law oflicel's. But the Court is mnol i)ound to malke
gvlsratory orders and would refuse to do so unless in 31'0"1;‘
aw s, und would punish with costs persons who mirrhtl br?nrlr
i '.!n.{(‘t::i‘#:Ll‘y actions : there is no substance in the app:eheusionb
ay i ‘mcon.venionce is"a legitimate consideration at ali tht;
waccnience in the public inferest is all in favour of providi;i
¢onedy and casy access to the Courts for any of His M m'eqtg ’{:
u,i;zf{s who have any real cause of complaint zwai:litk t};le
sreecisn of statutory powers by Government departzlents and
:«‘.r'nmcnt officials, having regard to their growing téndei
. ¢lahm the right to act without regard to le:ﬂ prinel )lés 103{
vt appeal to any Court.  Within the pr:sent Ve'ti in :;11'(
it atone there have been no less than three sucil (:,a,.qes IIZ

"

werov Doard of Bducati
Doard of Iducation (1) the Board, while abandonine
te)

v sheir counsel all argament that the Tducation Act, 1902, gave

: r..‘:"pm\‘er to pursue the course adopted by them, insisted thab
o Court could not interfere with them, but that they ;01111 ‘*t
by pleased.  In In ve IFelr Hospitel (2) the Ch:'wiby (’:Joilll(;-
TS Wore unable to find any excuse or justification for th
s uppliention of 50000 of the trust funds comunitted to tl" e
. (n Inore Hardy's Crown Brewery (8) the Commi;ssion : '1enf
f‘.l.:hl‘ Revenue, who are entrusted by s. 2, sub-s. 1 o;lstlo
a;:r’u:‘mg Ac!;, 1904, with the judicial duty of iilxinr* t.he "Lmo 1?
‘~ ‘r~m]‘:m1.samt;1011 under the Act, fixed the sum mero ch,lotu ;vithunb
f.‘."‘,‘:::“f‘:ry or evidence and without giving the parties :rir
,:. : ; i.\hz\.)t:i lc;ft;?feeelt;ig o]bJ‘ectlo.ns, and claimed the right so t'o
o ce by any Court. Dray J.and the Court
o (h . 1eld that they had acted unreasonably and ordered
“;::w;t gzlniycéiztsl; Il;r al% these cases the defendants were
. ‘ aw officers of 'Lhe Crown at the public expense,
& thie present case we find the law officers taking a

Jsminary obiection i

ary objection in order to provent the trial of a case

1) [1910] 2 K. B. 165. (2) [1910] 2 Ch. 124
(3) [19107 2 K. B. 257, o
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accurate.

wiien, sreating the aliegations as true (as we must on such .y
application), is of the greatest impoxtz‘mco to hundreds o
thousands of His Majesty’s subjects. I will quote the T.ri
Chief Baron in Deare v. Adltorney-General (1) 0 It hias boen 1l
practice, which I'hope never will be discontinued, for tho officrrs
of the Crown to throw no difticulty in the way of proceedings for
the purpose of bringing matters before o Court of justico why
any real point of difficulty that requires judieial decision i
oceurred.” I venture to hope that the former salutary practic
may be resumed. If ministerial responsibility were more tha
the mere shadow of a name, the matter would be less Important,
but as it is, the Courts are the only defence of the liberty of thy
subject against departmental aggression.

I agree that this appeal should be allowed, but it is ouly fuir
to the learned judge to add that this is nob a case which could 1o
properly argued in chambers, and that his attention was not
called to all the cases cited to us, but reliance was really placud
on the passage in Mitford on Pleading, which is not quite

'{Z})peal allowed.

Solicitors : Simpson, Thomas «& Clark, for Simpson, Thomas
& Curtis, Leeds; Solicitor for Inland Revenue.

(1) 1 Y. & C. Ix. at p. 208. )
W.C. D.

[IN TH1E COURT OF APPEATL]

PRESTED MINERS COMPANY, LIMITED . GARDNER,
LIMITED.
Sale of Gools—Contract not to be performed within a Yeqr— Writing stgned by
Purty o be charged—Statide of Frauds (29 Cur. 2, ¢. 3), s. 4—Sale of
Goods Act, 1893 (56 & &7 Vict. ¢. 71), s. 4.

Soct. 4 of the Statute. of TFrauds (so far as relates to agreoments not
to be performed within a year) applies to agreements for the sale of
goods and is not repealéd by the, Sale of Goods Act, 1893.  Thereforo
an agreement for the salo of goods 18 not taken out of the operation of
tho above provision of the Statute of Frauds by reason of there having
been an acceptance and actual receipt by the buyer of part of the goods
so0 sold.

Decision of Walton J., [1910] 2 K. B. 776, affirmed.

ArreaL by the plaintiffs from a decision of Walton J. 1)

Holman Gregory, X.C. (Valetta with him), for the appellants,
pave up the point of law which was decided in the Court below,
nsmely, that s. 4 of the Statute of Frauds did not apply to an
sgrecment for the sale of goods which complies with the require-
wents of s. 4 of the Sale of Goods Act, 1893, but contended upon
tho construction of the agrecment that it was not an agreement
which was not to be performed within g year within the meaning
of 8. 4 of the Statute of Frauds. :

Buailhache, K.C., and J. . Muatthews, for the respondents, were
not called upon. :

Cozuys-Harpy M.R. T think there is nothing in this appeal.
The decision of Walton J. upon the only point raised before him
was clearly right even by the admission of the appellants’ counss],
and it is quite plain that this was a contract which was not to be

- performed within a’ year within the meaning of s. 4 of the

Statute of Frauds. The appeal must be dismissed with costs.

Fuercarr Movuwron and Farwerr L.JJ. concurred.
Appeal dismissed,

Solicitors for appellants: Coleman & Coleman.
Solicitors for respondents: Dennison, Horne & Co., for E. 8.

Laylor, Birmingham.
(1) [1910] 2 K. B. 776.
H. B. 11

1910
Dee. 8.
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ment.  Further, T am clearly of the optmon that, 1t 1t had
been the intention of the Legislature to conline the operation
of the scetion to the current year in which the crror is di-
covered, as suggested by counsel for the Iipp school districr,
other woms would hL\ been used.  In its present form i
refers to “any vear.” TFurther, sec. 302 of The Rurd
Municipatity Act empowers the council at any time to correct
anv gross or palpable errors in the assessment roll even aiter
its adoption, so I do not think that it can be held that sec
70 of The School Asscssment Act as amended could he held
to apply to the current year only. Further, errors such s
the one in question may not be discovered for years, or if
discovered within the then current year, the council would
correct the assessment without reference to the Minister.

If it had heen the intention of the Legislature to confine
the power of the Minister to the rectification of only such
errors which had been discovered after the amendment canie
into force, I think it should have done so in explicit words.
The words of the amendmcnt as it now stands are such as o
convince me that it was the clear intention of the Ler»l&h fure
to empower the Minister with authority to make the order in

question.

Again, subsce. (2) of see. 70 provides that the Minister may
order the municipality to pay for the “school taxes levied or
to be levied,” which clearly shows that the section was not to
be confined to any one year. Then necessarily it must apply

~to all.

The Minister having dealt with the matter, it follows that
this appeal should be allowed with costs and the judgmem
entered set aside and the action dismissed. ‘The plaintiff will
De entitled to its costs up to the date of the order of the
Minister, i.e., July 31, 1935. The defendant will be entitled
to costs thereafter. There will be a set-off.

surrtag COUurt Forp, J.

Royal Trust Company (lixecutor of Cochrane ISstate)
. Attorney-General for Alberta

(No. 3)*

Petition of Right—When Only Remedy—Recovery Back of
Succession Duties Paid Under Invalid Statute—DPayment
Under Invalid Statutes Act, R.S.A., 1922, Ch. 28.

Where money in the possession of the Government is claimed by it as
its own, the questions whether it was paid to the Government under
circumstances which would give rise to a right to recover it back,
whether The Paymceits wnder luvalid Statules Aet, 1934, ch. 10 (Alla.)
is or is not valid legislation, and whether that Act is couched in apt
terms to prevent such recovery back, can be determined only in pro-
cecdings by way of petition of right or in some other procccdmg at the
instance of the Crown.

Except in cases specially provided {or by statute, e.g., the provision of the
Fivance Act of 1894 (Imp.) sec. 10, for the recovery back of estate
duty, the only way by which a subject is cnabled to obtain back out of
the hands of the Crown cither land, money or goods, upon which the
Crown has, rightfully or wrongfully, laid its hands, is by a petitiun
ol right; and where, as in the present instance, declarations are sought
as foundations upon which to base a claim that the Crown is wrong-
fully holding money which of right belongs to the plaintiff the Court
has no jurisdiction to make such declarations except as incidental to
a claim which can only be the subject of a petition of right (Lovibond
w GT.R. Co., ante, p. 208 [I.C.] followed; Dyson v, Alty~Gen. |1o11]
1 KB, 410, 8o L.J KB 5315 [1ge2) 1 Ch. 158, 81 L.J. Ch. 217; G. M.
Life Assur: Co. v, Bapiiste [1924] 2 W.W.R, 920 |Alta.], and other
cases, distinguished).

The Court is not concerned with the soundness or unsoundness of the

reason given for the refusal of a fiat for a petition of right. The fact

that without a fiat the plaintill will be left without a_remedy does not
confer jurisdiction to make a declaration.

[Note up with 2 C.ED, Crown, scc. 20; 6 CIE.D., Mistake, scc. 1;
Petition of Right, secs. 1, 6 and sce. 4A (1934 and 1935 Supps); 7
C.E.D., Succession Dulies, scc. 7.]

1. G. Nolan, K.C., and J. J. Saucicr, for plaintiff.
17, S, Gray, K.C., for defendant. '
June 10, 1936.

Forp, J. — William Edward Cochrane died on March 6,
1929, in the city of Calgary, Alberta, leaving a will whereby
the Royal Trust Company was appointed sole executor. The
tesiator was at the time of his death domiciled in the province

*For Nos. 1 and 2, see [1034] 1 W.W.R. 824 and 831.
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The value of the personal property of the tcs‘tutor lucuH'\:
situated outside of Alberta, was $873,538.85. 'lhp .\':l.hw 01
the whole estate was $1,255,496.90.  All the beneficiarios re-
sided and were domiciled outside of Alberta.

On June 35, 1929, the exccutor, in lien of giving a box.zcl as
security for the payment of succession duty, pzudr \to.thc collec-
tor of succession duties the sum of $100,000. ‘This payment
was accompanied by the delivery of a letter of undertaking
reading as follows:

“With this letter a deposit of One Hundred :I‘hous:pm
Dollars ($100,000.00) to apply on account of Succession
Duty payable in the Province of Alberta, in the above
estate will be made. In consideration of your consenting
to the issue immediately of Probate of the Will of ihe
above named deceased, The Royal Trust Company hereby
binds itself, its successors and assigns to payv to you any
and all duty for which the estate of the above namell
William E. Cochrane, deceased, may be found properly
liable under the provisions of The ,Sl‘uclc)csszovtzl])ufty Aet of
the Province of Alberta over and above the oregoing
glftfount of One Hundred Thousand Dollars ($100,000.00).
The personal undertaking of this Company Eerel)y given,
being hereby limited to the sum of One Hundred and

Thirty Thousand Dollars ($130,000.00).”

From time to time thercafter further pnymcm‘.shwcre lmldf):
bringing the total amount paid up to the sum Qf &31‘97,938.1...
from which certain rchates were made, and on the discovery
of a further asset there appeared to he outstanding a balance
of $86.22 payable by the estate.

. an e
By a judgment delivered on July 27, 1933, The Succession

Duties Act, R.S.A., 1922, ch. 28, as amended in 1923 and
Duties , R.S.A. : ¢ 1 192
1927 was declared wlira vires: Kerr v, Prov. Treas. of Alu.

- and Alty.-Gen. for Alta. [1933] 3 W.W.R. 38, [1933] A.C.
710,102 L.J.P.C. 137.

On October 21, 1933, the plaintiff Qrcsentcgl to the cim'}(
of the executive council a petition of right adct‘ressec‘l-'to I?s
Majesty and requested a fiat to proceed. In this petition ui
plaintiff, as petitioner, claimed Judgzpent for the whole amoup{
of succession duty paid or alternatively for tlym amotunt paic
in respect of the property situate outside of the province.

SOy i s WAL, wihich hecame law on April 16, 1934,
it was provided by sces. 2 and 3 thereof as follows

"2, Bvery paynient heretofore made to the Government
of the Provinee on account of any tax imposed by virtue
of any statute of the Province which is or has heen sub-
sequently to the payment declared to be invalid by any
court of competent jurisdiction shall be deemed to be a
payment made in mistake of law notwithstanding that the
payment has been made under protest and no action shall
lie for the recovery thereof except only in cases where the
payment has been made in pursuance of an agreement in
writing which has heen approved by the Lieutenant Gover
nor in Council, providing for repavment in a specified
cvent.

“’

3. Tivery payment heretofore made to the Government
of the Province by any person whomscever on account of
any tax imposed Dby any statute of the Province which
subsequently to the time of payment is or has been declared
to be invalid shall be deemed to have been lawfully made,
and no action of any kind whatsoever shall lie against any
person in respect of any payment so made.”

On April 16, 1934, an amended petition of right ivas pre-
sented to which the plaintiff’s solicitors received a reply to
the cffect that in view of sec, 2 of The Payvimenis under Ji-
valid Statutes Act g fiat cannot be granted. In this petition
also the plaintiff, as petitioner, sought judgment for the whole
amount paid for succession duty or alternatively for the
amount paid in respect of the property situate outside of
Alberta,

Between the dates of the two requests for fiats to proceed

by way of petition of right the plaintiff obtained, in proceed-
ings taken under the provisions of sec. 35 of 7¢ S uccession
Dutics Act, 1932, ch. 10, a declaration that the personal
property situate outside of the province was not liahle to syc-

cession duty.

On June 6, 1934, the present action was commenced.  The
prayer in the statement of claim, as amended, claims as fol-
lows:

“(a) A Declaration of this Honourable Court that 7V
Payments under Invalid S tatutes Act of the Statutes of
Alberta, 1934, is wltra vircs of the Provincial Legislature.
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of Aiberta, 1934, has no application to the estate of
William idward Cochrane, Deceased.

“(¢) A Declaration of this Honourahle Court that the
provisions of The Payments under Invalid Statules et
of the Statutes of Alberta, 1934, insofar as they purport
to apply to the estate of William Tdward Coclirane, 1e-
ceased, are wlira wires of the Provincial Legislature.

“(d) A Declaration that the moneys paid to the Col-
lector of Succession Duties in respect of personal property
of the estate of William Edward Cochrane situate oulsule
the Province of Alberta, and devolving upon beneficiarics
resident outside of said Province are the moneys of the
plaintiff, and that The Payments under Invalid Statutes
Act vests no title thereto in the Government of Alberta.”

In the view I take of the law and of the Court’s duty in
such a case as the present, it is unnecessary, and indeed in-
advisable, to state the facts more fully, to express any view as
to the effect of the facts given in evidence, or to express any
opinion upon the grounds upon which the declarations in the
plaintiff’s prayer are asked, for the reason that, as the de-

fendant pleads in par. 11 of the statement of defence, the

Court “has no jurisdiction on the facts alleged in the statement
of claim or.at all to grant the reliel claimed or any part of
said relicf” It is suflicient to say that the money is in the
possession of the Government which claims it as its own, The
questions whether it was paid under circumstances which
would give rise to a right to recover it hack, whether 1‘/1‘,'
Payments under Invalid Statuies Act is or is not valid legis-
lation, and whether that statute is couched in apt terms to

. brevent such recovery back, can be determined only in pro-_
};vcecdings by way of petition of right or in some other procecd-

- ing at the instance of the Crown.

Whatever jurisdiction the Court might have to make the
declarations asked if there was non-existent in this province
any provision for a proceeding by way of petition of right, 1
am clearly of the opinion that there is no remedy available ta
the plaintiff herein except by petition of right which cannot
be tried by the Court unless and until the Licutenant-Governor
in Council grants a fiat that right be done: The Albe’ﬂa
Petition of Right Act, R.S.A., 1922, ch. 94, sec. 4 (1). Ex-
cept in cases specially provided for by statute, as for instance

, T T TSN GG WIS CHIGICE SHCT O 1NYH see, 10,
for the recovery hack of estate duty (see [n re Sassoon; In-
Land Rezeiwe Commrs, ¢, Ruphael T1935] A.C. 96, 104 L.J.
KB 24) the only way by which subjects of His Majesty are
cnabled 10 obtain back out of the hands of the Crown either
Fwnd. money or goods, upon which the Crown has, rightfully
or wronglully, laid its hands, is by the proceeding known as
a_petition of right, and where, as in the present instance, the
declarations are sought as foundations upon which to base a
claim that the Crown is wrongfully holding money which of
right belongs to the plaintiff the Court has no jurisdiction to
make the declarations asked or any of them. Such declara-
tions cannot be made excepr as incidental to a claim which can
only be the subject of a petition of right.

Even if I thought that the power exists in the Court in the
present action to malke the declarations sought, or any of them,

I would exercise the discretion giver by The Judicature Act,

R.S.AL 1922, ch, 72, with respect to declaratory judgments
against the making of a declaration.  The only use to which
any of the declarations asked for, if made, could be put would
be in an endeavour to influence the Attorney-General to advise,
and the Lieutenant-Governor in Council to grant, a fiat that
right be done or without a proceeding by way of petition of
right to return the money said {o he wrongfully withheld, or
L0 serve as a basis of criticism of the advisers of the Crown
for refusing to permit that right he done.

The constitutional duty of the officers of the Crown in re-
fpect of making casy the determination of difficult questions
of Iaw which may affect the interests or rights of the Crown,
and what has heen called “the constitutional duty of the
Attorney-General not to refuse a flat unless the claim is
frivolous” or indeed where thereis a “shadow of claim,” have
been more than once stated by very learned Judges. For my
part I prefer to refrain from giving unsolicited advice either
to the legislative or executive branches of government. It
may well be that what in 1884 Bowen, L.J. conceived to e
the “constitutional duty” of the Attorney-General, as stated
by him in Reg. w. Inland Revenue Commnrs.; In re Nathan
(1884) 12 Q.B.D. 401, at 479, 53 L.J.Q.1. 229, may not now
be so considered. I have known a number of instances of the
refusal of a fiat in cases where the claims asserted could not
he said to be “frivolous” or without a “shadow of claim.” As
stated by Middleton, J.A. in Lozibond v, G.T.R. Co. [1933
OR. 727, at 757: ~
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the plamull cannot maintain this action and must procecd
by petition of right.  IT this is his onty remedy, we are
not concerned with the difficulties in his path.”

Nor is the Court concerned with the soundness or un-
a Nt

soundness of the reason given for the refusal of
The fact that without a fiat the plaintiff will be left withow
a remedy does not confer jurisdiction to make a declaration,
In the absence of a fiat for a petition of right or of some pro-

. ceeding at the instance of the Crown, such as suggested hy

Sir George Farwell in Eastern Trust Co. v. M ackensice, Mani
& Co. Lid., infra, the plaintiff must continue to he “without
a remedy.”  Doubtless the advisers of the Crown have read
the remarks of Sir George Farwell in Bastern Trust Co. o
Mackenzie, Mann & Co. Lid. [1915] A.C. 750, at 759, $4
L.J.P.C. 153, 31 W.L.R. 248; of Lord Abinger in Deare ¢
Aity-Gen. (1835) 1 Y. & C. Ex. 197, at 208, 160 FE.R.
80, at 85; and of Farwell, L.J. in Dyson v. Atty.-Gen. [1911]
K.B. 410, at 421-2, 80 L.JK.B. 531, as well as of Bowen,
L.J. in In re Nathan, supra.

The present case comes clearly within the authority of the

very recent decision of the Judicial Committee of the Privy

Council in Lovibond v. G.T.R. Co., of which the only report
at present available here is in the “7T5mes” newspaper of Aay
15, 1936 [now reported ante p. 298]. So far as concerns
the question now Defore me the Judicial Committee affirmed
the judgment of Kerwin, J. and of the Court of Appeal of
Ontario.

The facts in the Lowibond case, Supra, are set out in the
judgment of Rose, C.J.H.C. on one of the motions made there-
in, which is reported along with the judgments of Kerwin, J.,
and of the Court of Appeal in [1933] O.R. 727, at 728, as
follows: .

“The plaintiff presented a petition of right in which le
set forth certain of the claims which he now makes in this
action. The petition was left with the Secretary of State
for Canada in accordance with sec. 4 of the Pefition of
Right Act (R.S.C., 1927, ch. 158) but a fiat was refused.
The plaintiff then petitioned His Majesty in Council for
leave tc appeal from the refusal of His Excellency the
Governor-General to grant a fiat, but leave to appeal was
refused: Lowibond v. The Governor-General of Canada
[1930] A.C. 717, 99 L.J.P.C. 178. ‘Then this action was

vonicieed. e e puntdt on behalt of himsell and
all others the registered holders on January 18th, 1923, of
first, sccond and third preference stocks and of common
stock of the Grand Trunk Railway Company of Canada,
their personal representatives or assignees, sues the Grand
Trunk Railway Company of Canada, The Canadian
National Railway Company and the Attorney-General of
Canada, asking on behalf of himself and all those whom
he professes to represent in the action (a) a declaration
that certain transfers to the Minister of Tinance of certain
shares of stock of the Grand Trunk Railway Company of
Canada are illegal and void, and an order directing the
defendant railways to rectify the stock register of the
Grand Trunk, (b) a declaration that The Grand Trunk
Railway Acquisition Act, 1919, 10 Geo. V wch 17, is witra
vires the Parliament of Canada, (¢) a declaration that a
certain meeting of sharcholders of the Grand Trunk Rail-
way Company was not duly constituted, and that a resolu-
tion passed at that meeting was ultra wires and void, (d)
a declaration that an agreement of the 8th March, 1920,
hetween the Government of Canada and the Grand Trunk
is ultra wires and void, (¢) a declaration that an Act of
1920 (10-11 Geo. V., ch. 13) confirming the last men-
tioned agreement is ulira wires, and (f) a declaration that
an order-in-council of the 19th January, 1923, is not with-
i the authority conferred by the Act of 1919, and is
otherwise zlira mires and void. On his own behalf, he
claims an order for the rectification of the stock register
of the Grand Trunk Company by restoring his name as
the holder of certain specified shares of stock or an
order directing the defendant railways to appropriate or
acquire shares and to transfer and register the same in the
hooks of the Grand Trunk in the name of the plaintiff as
holder, or, alternatively, damages.”

The Privy Council, the Court of Appeal, and Kerwin, J.,
all held that the case was governed by the earlier decision of
the Board in Auty.-Gen. for Out. v. McLean Gold M ines Litd.
[1926] 3 W.W.R, 193, [19277 A.C. 185, 95 L.J.P.C. 217.

Referring to the McLean case, supra, Middleton, J.A., in
the Lowibond case ([1933] O.R. at D. 757) said:

“T'he decision of the Privy Council in Attorney-General
for Ontario =. McLean Gold Mines, Lid., [1927] A.C.
185, is directly in point. I adapt the language of the late

lamented Chief Justice of Canada in that case. It is
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~ceeding at the instance of the Crown, such

e prmuie cannot mamtam this action and must procecd
by petivion of right.  IT this is his only remedy, we are
not concerned with the difficultics in his path.”

e

Nor is the Court concerned with the soundness or
soundness of the reason given for the refusal of o Nat,
The fact that without a fiat the plaintiff will be left withow
a remedy does not confer jurisdiction to make a declaration,
In the absence of a fiat for a petition of right or of some pro-
as suggested hy
Sir George Farwell in Eastern Trust Co. v, M ackensic, Mann
& Co. Ltd., infra, the plaintiff must continue to he “without
a remedy.”  Doubtless the advisers of the Crown have read
the remarks of Sir George Farwell in Eastern Trust Co. .
Mackenzie, Mann & Co. Itd. [1915] A.C. 750, at 759, 84
L.J.P.C. 133, 31 W.L.R. 248; of Lord Abinger in Deare ¢
Atty-Gen. (1835) 1 Y. & C. Ex. 197, at 208, 160 E.R.
80, at 85; and of Farwell, L.]. in Dyson v. Atty.-Gen. [1911]
K.B. 410, at 421-2, 80 L.JK.B. 531, as well as of Bowen,
L.J. in In re Nathan, supra.

The present case comes clearly within the authority of the
very recent decision of the Judicial Committee of the Privy
Council in Lowibond v. G.TR. Co., of which the only report
at present available here is in the “7Times” newspaper of May
15, 1936 [now reported ante p. 298]. So far as concerns
the question now before me the Judicial Committee affirmed
the judgment of Kerwin, J. and of the Court of Appeal of
Ontario.

The facts in. the Lovibond case, supra, are set out in the
judgment of Rose, C.J.H.C. on one of the motions made there-
in, which is reported along with the judgments of Kerwin, J.,

and of the Court of Appeal in [1933] O.R. 727, at 728, as
follows: 5

“The plaintiff presented a petition of right in which he
set forth certain of the claims which he now makes in this
action, The petition was left with the Secretary of State
for Canada in accordance with sec. 4 of the Pelition of
Right Act (R.S.C., 1927, ch. 158) but a fiat was refused.
The plaintiff then petitioned His Majesty in Council for
leave to appeal from the refusal of His Excellency the
Governor-General to grant a fiat, but leave to appeal was
refused: Lowvibond v. The Governor-General of Canada
[1930] A.C. 717, 99 L.].P.C. 178. Then this action was

un- 4o
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LI e prantdr on o behall ol himmikell and
all others the registered holders on January 18th, 1923, of
first, second and third preference stocks and of common
stuck of the Grand Trunk Railway Company of Canada,
their personal representatives or assignees, sues the Grand
Trunk Railway Company of Canada, The Canadian
National Railway Company and the Attorney-General of
Canada, asking on behalf of himself and all those whom
he professes to represent in the action (@) a declaration
that certain transfers to the Minister of Finance of certain
shares of stock of the Grand Trunk Railway Company of
Canada are illegal and void, and an order directing the
defendant railways to tectify the stock register of the
Grand Trunk, (b) a declaration that The Grand Trumi
Railway Acquisition Act, 1919, 10 Geo. V.. ch. 17, is ulira
vires the Parliament of Canada, (¢) a declaration that a
certain meeting of sharcholders of the Grand Trunk Rail-
way Company was not duly constituted, and that a resolu-
tion passed at that meeting was ultra vires and void, (d)
a declaration that an agreement of the 8th NMarch, 1920,
between the Government of Canada and the Grand Trunk
is ultra wires and void, (¢) a declaration that an Act of
1920 (10-11 Geo. V., ch. 13) confirming the last men-
tioned agreement is ultra vires, and (f) a declaration that
an order-in-council of the 19th January, 1923, is not with-
in the authority conferred by the Act of 1919, and is
otherwise ulira wires and void. On his own behalf, he
claims an order for the rectification of the stock register
of the Grand Trunk Company by restoring his name as
the holder of certain specified shares of stock or an
order directing the defendant railways to appropriate or
acquire shares and to transfer and register the same in the
hooks of the Grand Trunk in the name of the plaintiff as
holder, or, alternatively, damages.”

The Privy Council, the Court of Appeal, and Kerwin, J.,
all held that the case was governed by the earlier decision of
the Board in Atty.-Gen. for Ont. v. McLean Gold Mines Lid,
[1926] 3 W.W.R. 193, [19277 A.C. 185, 95 L.J.P.C. 217.

Referring to the McLean case, supra, Middleton, J.A., in
the Lovibond case ([1933] O.R. at p. 757) said:

“The decision of the Privy Council in Attorney-General
for Ontario v. McLean Gold Mines, Ltd., [19277 A.C.
185, is directly in point. I adapt the language of the late
lamented Chief Justice of Canada in that case. It is
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forth in the prayer to his statement of cI:Lim: €18 exsentin]
to the plaintiff’s status that he should establish his interey
and the interest of those whom he represents in the shares
of the Railway Company. Until that has been done he
cannot succeed.  The real matter in issue is the Crown's
right and title to the stock in the l.lailw_uy Company and
what is being alleged is the invalidity oi\the proceedings
upon which the Crown’s title depends. ) The one essential
thing that is in controversy is the title of the Qroxvz}. That
being so, on the authority of that decision, this action will
« not lie.” )
In the report in the “Times” of the judgment delivered by
Lord Russell of Killowen the following appears: :
“There remained for consideration that part of tljl\e re-
lief claimed which sought to obtain declarations, T hose
were sought as foundations on which to base the claims
to have the names of the old hclders of the Junior stocks
restored as such to the register of the Grand Tr}mk. In
other words they were ancillary to the claims w‘l‘nch could
only be the subject of a petition of right.  The action
could not he allowed to proceed with regard to them

st sk e 1?

In the M elean case, supra, certain wining claims in Ontario
granted by the Crown were forfeited under e Mining Tax
Aet, R.5.0., 1914, ch. 26, and were granted to another person.
Defects were alleged in the {forfeiture proceedings and a
declaration was claimed that the plaintiffs were the true owners
of the claims, and that the forfeiture certificates were void,
and an order was asked that the plamntiffs be substztute(.l as
owners in the register of titles. If the forfeiture proceedings
were invalid the Crown had acquired no title after the first
grant. It was held that as the plaintszs" claim impugned the
title accruing to the Crown on the forfeltt_u'e, 1t could not b_c
made by action hut only by petition of right. At P 1\93,
[1926] 3 W.W.R,, and p. 190, [1927] A.C, Anghn,_@.].,
delivering the judgment of the Judicial Committee, said:

“However the plaintiffs’ claim may be view‘ed, it seeks
in substance and reality to avoid the title acquired by and
vested in the Crown as the result of the impugned for-
feiture.” '

See also Keewatin Power Co. v. Keewatin Flowr Mills Co.
Ltd., 59 O.L.R. 406, [1926] 4 D.L.R. 531.

e L L 410,80 LKA 5515 [1912] 1
Chi 138, 81 LT, Ch, 2175 I & A\ Ry Co. e [ itson [1919]
S WAV.ROO6T, 19197 A.C. 358 89 L.IP.C 27: Wiyg <.
AveGens of Irish Free State [19271 A.C. 674, 96 LJ.pcC
S35 or Spooner Oils Lid, and Spooner v. Turner Valley Gas
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Consercation Board [1932] 3 W.W.R, 477, See also Smith Arre-Grx,

e cAttv-Gen. for Omt. [1924] S.C.R. 331. These cases are
all clearly distinguishable from the present one. Indeed in
sume of them the grounds of distinction are clearly stated.

In Dyson ¢ Atty.-Gen., Farwell, L.J. himself clearly pointed
wut the distinetion at p. 421, [1911] T K.B,, as follows -

“It has been settled law for centuries that in a case where
the estate of the Crown is directly affected the only course
of proceeding is by petition of right, because the Court
cannot make a direct order against the Crown to convey
its estate without the permission of the Crown, but when
the interests of the Crown are only indirectly affected the
Courts of Equity * * could and did make declara-
tions and orders which did affect the rights of the Crown.”

Rowlatt, J., who was one of the counsel in Dyson ©. Atty.-
Gen, inan interesting judgment in Bombay and Persia Steam
Nuzigation Co. o, dacLay [1920] 3 1L, 402, 90 I.7.K.1.
152, explains the LDyson judgment and makes it quite clear
that no action will lie against the Attorney-General or any
other official of the Crown, unless under some  statutory
authority, for a declaration of any liability to pay money,
which, if it exists at all, rests upon the Government, exeept
in @ procecding by petition of right. At p. 408 Rowlatt, J.
said:

“The machinery of D yson . dtiorney-General cannot be
used to prejudge the issue of what may have to be adjud-
icated upon in a petition of right as to 2 nioney  claim
against the Treasury. There is a difference in substance
and constitutionally between a petition of right and an
action against {he Attorney-General, A petition of right
making a monctary demand against the Treasury is dealt
with by the Sovereign under the advice of the Secretary
of State. I have known petitions of right disallowed.
But if an action is brought against the Attorney-General
he has practically no choice but to appear, and in that
manner the procedure marked out for a petition of right
would be got rid of.” '

FOR ALTA.
(No. 3)

Ford, J.
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ab Jua, PIYVZU )L 398, at 308, clearly points out the vipg
distinction hetween the present case and those cases i which
the Attorney-General may properly be made a parey:

“Turning hack once more to the present case, the claim
sought is a declaration not against the Crown bhu
against grantees from the Crown. If the rclicf be
granted and if the injunction sought bhe made, there
will be  nothing directing the Crown to do any
act whatever.  Itis true that in these circumstances
certain rights which the Crown possesses, if the arant
be good, will be interfered with.  DBut in order 1o
sce whether this involves a direct claim against the Crown,
it is necessary to sce how thosce rights arose.  The petition
is certainly strange. ‘I'he original grant by the Crown (i,
the appeltants is perfectly good and remains unassatled
except to the extent to which it may be defeated by applica-
tion made by the scttlers. If such application be made anil
granted, there is then reserved to the Crown out of the
grant cerrain powers and rights against the grantee which
they would not otherwise possess. In the event of (he
grant being good, these rights arise; if the grant be bad,
they fall with it. But the chief substance of the action is
the declaration that the erant is void, and the other result
1s conscquential upon that decree.”

The case of G.IW. Life Assur. Co. v. Baptiste [19247 2 \V,
W.R. 920, 20 Alta. L.R. 513, is another interesting example
of the application of the rule laid down in Dyson . Aity.-
Gen., supra, to the effect that where the intcrests of the Crown

-~ are only indircctly concerned the Crown’s rights may e

affected in favour of a plaintiff in an action against the
Attorney-General or in this province against a  specificd
minister of the Crown. In that case it was held that the Court
may in a mortgage forcclosure action make an order dealing
with the Crown’s interest under a statutory lien for seed grain
advances to the same extent as with the interest of a subject.

There will be judgment dismissing the action. The question
of costs may be spoken to later.

Counrt orF Avrreat

Before Prendergast, C.J.M., Trueman, Robson and Richards,

JT.A.

In re Templeton Estate

Templeton et al (Plaintiffs) Appellants :
v. Royal Trust Company (Defendant) Respondent

Hilis—I nterpretution—Life Interest with Power of Appoint-
ment — Whether Exercisable by Donees in Their Own
Favour,

A will devised and bequeathed all the testator’s property to his executor
and trustec on truste to pay certain legacies, the first of which was a
wilt to his nicce Jenny Templeton of his residence at his death and

$5,000, then followed legacies of $5,000 to his nephew, and of $300 each
to two nieces, and of $1,000 to a church (by a codicil the $500 legacies
were rcvok‘ed and by a second codicil the $5,000 legacics were reduced to
$1,000). 'l!xe will next directed the trustees: “To divide the residue of
my [istate into two cqual shares cach of which shares shall be held in
trust by my said Executor and Trustee and net income therefrom paid
to my nephew, the aforesaid Percy Templeton, and my nicce, the afore-
said Jenny Templeton, during their respective lives. On the death of
cither the said Perey Templcton or the said Jenny Templeton, the share
of my Iistate from which they receive the net income shall be dis-
mbu'ted as they shall by deed or will appoint and in default of such
appomtment or insofar as such appointment shall not extend, to their
respective next-of-kin.”

Held, Trueman, J.A. dissenting, that the donecs of the power could
separately exercise the power in his or her own favour so as to entitle
them to have the haif of the residue transferred to him or her immed-

utely (Barford v. Street, 16 Ves. Jr. 135, 33 L.R. 035, applied; 'n re
MeNeill Estate (1920] 1 W.W.R, 523 [Al.] disting;ishcd).

[Note up with 7 C.E.D,, Wills, sec. 40.]

N Appeal from a judgment by Adamson, J. Appeal allowed,
Irueman, J.A. dissenting.  Costs out of the estate,

H. A. Bergman, K.C, and R. I, Campbell, for plaintiffs,
appellants.

H. E. Swift, K.C., for defendant, respondent,
May 12, 1936.

Prexprreast, C.J.M.—The appeal is from the construction
hy Adamson, J. of clause 5 (¢) of the last will and testament
of the late William Templeton, whose estate, hoth at the time
of making the said will and at his death, was approximately
of the net value of $90,000.

Prenderzast,
C.J.M.
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Poitras et al v. Attorney-General for Alberta

Crown — Proceedings for Declaratory Judgment — Misjoinder
of Attorney-General as Defendant — Necessity of Consent
tefore Action — Proceedings Against the Crown Act —
Judicature Act.

Motion to strike out a statement of claim.in a representative action
against the atlorney-general for a judgment declaratory of (he
plaintiffs’ rights in respect of the revenues from mincrals under
lands occupied by them and other Metis associations; the revenues
in question, amounting to date to something in excess of $6,000,000,
had been paid into the general revenue fund of the province and
plaintiffs claimed that they ought preperly to have bezen paid into
the Metis' population betierment trust account, Although unsuc-
cessful representations had been made to the provincial cabinet no
representations had been made to the minister whose department
was responsible for supervision of the affairs of the Metis popula-
tion.

It was nheld that defendant’s motion must he allowed and the state

© ment of claim struck out; it was the practice in Alberta in actions
such as the plaintiffs’ in the case at bar, to name as defendant not
the attorney-general but the responsible minister, in this case the
minister of public welfare; the combined effect of The Proceedings
Against the Crown Act, 1959, ch. 63, and of sec. 24 of The Judicature
Act, RSA, 1955, ch. 164, to which the former Act was made subject,
was that where it was sought to obtain a declaratory judgment
against the responsible minister in respect of “anything done ov
proposed to be done or omitted to be done by him in the exccution
of his office” consent to commence proceedings must first have
been given by the Heutenant-governor in council. This consent had
not, in the case at bar, been given. It was clear from tho legisla-
tion dealing with the Metis population that the minister of public
welfare alone had power {o administer their affairs and ought 1o
have becn named as defendant in any proceedings commenced, sub-
jeet to the necessary consent having been given; the attorney-gen-
eral had no jurisdiction to grant such consent: Dyson v, Atty.-Gen.
118111 1 KB 410, 81 LJKB 217; G.W. Life Assur. Co. v, Baptiste;
Cuncda Life Assur. Co. v. Mills and Atiy.-Gen. Jor Alta. [1924] 2
WWR 020, at 924, 20 Alta LR 513, affivming (19241 1 WWR 1103,
12 Can Abr (2nd) 3124 (App. Div.); Royal Trusi Co. ( Brecutor of
Cochrane Lstate) v. Aity-Gen. for Alta. (No. 3) [18361 2 WWR
337, at 340, 346, 12 Can Abr (2nd) 3145 (Alta.) considered.

[Note up with 8 CED (2nd ed.) Crown, secs. 2, 38, 39, 40.]

T. . Maccagno, for plaintiffs.

W. F. McLean, for defendant.

March 24, 1969.

RILEY, J. — The plaintiffs, who seek the authoritative guid-

ance of -the court, have commenced a representative action
against the attorney-general, as defendant representing the

crowi, LOL 4 aeclaratory judgment that upon a true construe-
tion of The Iletis Population Betierment Act, RSA, 1942, ch.
329 (now The NMetis Betterment Act, RSA, 1955, ch. 202) and
the pertinent regulations thereunder, the revenues received by
the crown from any disposal of the mines and minerals located
on the lands set aside and withdrawn for the settlement of
members of the Metis settlement associations should be paid
into the Melis population betterment trust account, on behalf
of and for the benefit of the said associations and their mem-
bers only, instead of into the general revenue fund.

Representations in this regard to the provincial cabinet have
been unsuccessful. A request for a refcrence to the courts to
determine the true intent of the legislation and regulations in
question was rejected.

The present application by the defendant is to strike out
the plaintiffs’ statement of claim on the following main grounds:

(2) That the attorney-general of Alberta . is improperly
named therein as defendant.

(b) That the plaintiffs named therein have no capacity at
law to bring this action and if any right to bring action exists
in respect to the matters elleged in the statement of claim,
then such right to bring action lies with the Motis settlement
associations and not with the individual members thereof,

() That the Mctis settlement associations have not at any
time indicated to the minister of public welfare or to any of
his predecessors or to anyone in his department or to anyone
in the Metis rehabilitation branch any desire to bring action
In respect to the matters referred to in the statement of claim,
and the minister of public weifare has therefore never been
calied upon to exercise his discretion as to whether or not he
should permit or forbid the commencement and carrying on
of such poceedings. ‘

The statement of claim asks for no direct relief against the
crown but merely for a declaration to resolve a question of
statutory interpretation where the revenues of the crown as
well as the rights of a large number of people are involved
and it is plain that the drafisman was relying on the form of
the action in the case of Dyson v. Atty.-Gen. {1911] 1 KB 410,
S1 LJKR 217, and cases following it such as: Tuxedo Holding
Co. v. University of Man. and Alty.-Gen. for Man. [1930] 1
WWR 464, 38 Man R 506, [1930] 3 DLR 250, aflirming [1930]
1 DLR 435 (C.A.); Smith o. Atty.-Gen. for Ont. (1923) 53

15—WWwWR
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of Irish Free Siate [1927] AC (74, $6 LJPC &8, and pariic-
ularly Viscount Cave, L.C., wherzain it was stated at p. 102:

“Upon the first point, therefore, their Lordships are of
opinion that the appellants have a legal right which may
be asserted in the Courts of the Irish Free State; and they
see no objection to the form of the action, which is brought
against the Attorney-General for a declaration of rights
and is in accordance with the well-known decisions in Dyson
v, Atty.-Gen. [supra] and other cases.”

Spooner Qils Lid. and Spooner v. Turner VqZZey Gas Con-
servation Board and Atty.-Gen. for Alta [1932] 3 WWR 477,
afirming in part [1932] 2 WWR 454 (App. Div.); HMajestic
Mines Litd. v. Atty.-Gen. for Alta. [1842] SCR 402, affirming
[1942] 1 WWR 321; Huggard dsseis Lid. v, Atly.-Gen. foz:
Alta., Minister of Lands and Mines for Alla. and Ati‘y.-Gen.‘ o]
Can. (1933) 8 WWR (INS) 561, [1953] AC 420, reversing
[1951] SCR 427.

A brief examination of the statement of claim issued on
July 29, 1968, contains allegations as follows:

(a) That there are five of these associations formed pur-
suant to the provisions of The Metis Population Bettermeni
Act, 1938 (2nd sess.), ch. 6 (now The Hctis Be;ﬁterm@zz‘, A’ct),
and that unoccupied provincial lands were, by certain orders
in council, set aside for these associations.

{b) That by various orders in council made under the said
Act the minister charged with administering the Act was
empowered to make regulations or orders covering the admin-
istration and constitution of the asscciations.

{¢) That the Metis population betterment trust account was
first established on November 20, 1943, by order in council
1785-43 and is presently provided for by Alberia reg. 112/60.

(d) That by virtue of the provigions of the said Act and
the pertinent regulations thereunder, all moneys reccived from
the sale or lease of pelroleum and natural gas rights and fees
and royalties therefrom on all of the said lands are required
to be credited to the said trust account.

(e) That to date, the government of the province of Al-
berta has received in excess of $6,000,000 from dealing with the
petroleum and natural gas rights in the said lands, and these

rrovinee and not into the said Metis population betterment
trust account.

(f) That the Metis settlement associations have presented
a submission to the government in support of the contention
that they are entitled to the said moneys and the benefits
thereol, but this submission was wholly rejccted.

(g} That the department of the attorney-general has since
indicated it is not prepared to consent to any legal proceedings
of any nature or kind being commenced in this matter.,

In the sltatement of claim the plaintiffs scek declarations that
mines and minerals were included in the provincial lands set
aside for the associations, and that all moneys accrued or here-
alter accruing from the sale, lease or rental of the petroleum
and natural gas rights in the said lands should be held on behalf
and for the benefit of the respective associations.

In his said affidavit, Tilley Maurice Johnston deposes to the
effect that he is the director of the Metis rehabilitation branch
of the department of public welfare and as such is responsible
for the supervision of the said Metis settlement associations.
He states that Alberta reg. 56/66 provides that the affairs and
husiness of each association shall be transacted by a hoard con-
sisting of three members of the association and that it shall
be the duty of the board to submit to the minister of public
welfare proposals for the purpose of the betterment of the
members of the association. He states further that no repre-
sentations have been made by any of the associations or by
any member or members thereo! to the said minister or to
himself or to any member of the Metis rehabilitation branch
respecting the bringing of this action or respecting the claims
therein contained.

Aside entirely from the Rules of Court there is, I think, in-
herent jurisdiction vested in the court to strike out a state-
ment of claim as being plainly an abuse of the process of the
court: Hollinger Bus Lines Lid. v. Ont. Labour Relaiions Board
[1951] OR 562, [1951] OWN 551, affirmed [1952] OR 366,
[1952]7 OWN 237, where Spence, J. states at p. 568

“I am of the opinion that Riddell, J, (as he was then)
when he stated in Orpen v. Atty.-Gen. for Ont. (1925) 56
OLR 327, at 332: ‘The power left in the Court by the Cn- -
tario Judicature Act * * * and asserted by Rule 124,
of staying or dismissing any action which is plainly friv-
olous or vexatious or which discloses no reasonable cause
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to prevent abuse of its process,” cannot be taken as having
decided that Rule 124 had the effect of cxcluding any part
of the inhevent jurisdiction exercized by the Court up to
the time of the enactment of the Rules and not included in
the wording of the said Rule 124.7

It does appear that the attorney-general is improperly named
as the defendani—that the Alberta practice is to name as
defendant the minister of the department concerned and before
such proceedings can be launched, permission ‘of the lieutenaut-
governor in council must be obtained.

Reference is made to G.W. Life Assur. Co. v. Baptiste;
Canade Lije Assur. Co. v, Mills and Atty.-Gen. for Afte. [1924]
2 WWR 920, 20 Alta LR 513, aflirming [1924] 1 WIWR 1103
(App. Div.) which was an appeal from the judgment of Ives,
J., wherein he had directed that certain seed-grain liens ﬁlgd
under The Seed Grain Act, 1521, ch. 44, be forcclosed out in
favour of the morigages held by the plaintiffs. Relevant 1o
this application are the following remarks of Beck, J.A. at p
924: ‘

“Then comes the question of the ‘foreclosure’ of the liens
on the land. Counsel for the Crown contends that the
claims under the sced-grain liens are debts owing to the
Crown * * * and that sale or foreclosure cannot be
taken against the Crowmn.

“The older cases apparently held that where the legal
estate was in the Crown this was so. That is not at all
ovents the case here. And the recent cases of Dyson V.
Atty.-Gen. [supra] and Burghcs v. Atty.~Gen. [supral,
make it quite clear that the Court has power to malke a
declaration of right with consequent relief in an action
against the Attorney-General although the immediate and
sole object of the action is to effect the rights of the Crown
in favour of the plaintiff.

“In England the Attorney-General always reprosents the
Crown, but under our system of Governmment, where by
statute, both Dominion and provinciar, the scveral Depart-
ments of Government are constituted under different Min-
isters of the Crown and the authority and duties of the
designated Ministers are defined, the Crown is represented
by such designated Minister, although the Attorney-General
has a general authority over proceedings by or against the
Crown or by or against -a Minister as representing the
Crown.

Fapontar bonas b
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Crown in the right of the province was notified in accord-
ance with the practice of the Court of the jeopardy in
which the lien of the Crown would be placed, unless the
Provincial Treasurer should see fit to redeem the plaintiff
and the Provincial Treasurcr appears by the Attorney
General.”

The above case was referred to in Roydl Tiust Co. (Bxecutor
of Cochrane Lstate) v. Atty.-Gen. jor Alte. (No. 3) [1936]
2 WWR 337, where Ford, J. stated at p. 346:

“The case of G.W. Life Assur. Co. v. Baptiste [supra]
is another . interesting example of the application of the
rule laid down in Dyson v. Atty.-Gen. [supral, to the effect
that where the interests of the Crown are only indirectly
concerned the Crown's rights may be affected in favour of
a plaintiff in an action against the Attorney-General or in
this province against & specified minister of the crown.”

Previously, Ford, J. had dealt with the situation where the
crown’s interest was directly concerned. Iie observed at p.
340: o

“Whatever jurisdiciion ‘the Court might have to make
the declarations asked if there was non-existent in this prov-
ince any provision for a proceeding by way of petition of
right, I am clearly of the opinion that there is no remedy
available to the plaintiff herein except by petition of right
which cannot be tried by the Court unless and until the
Lieutenant-Governor in Couneil grants a flat that right be
donc: The Alberta Petition of Bight Aci, RSA, 1922, ch.
94, sec. 4 (1). Except in cases speeially provided for by
statute, as for instance is provided in Engand under the
Finance Act of 1894, sec. 10, for the recovery back of
estate duty * % * the only way by which subjects of
His Majesty are enabled to obiain back out of the hands
of the Crown either land, money or goods, upon whicly the
Crown has, rightfully or wrongfully, laid its hands, is by
the proceeding known- as a petition of right, and where,
as in the present instance, the declarations are sought as
foundations upon which to base a claim that the Crown
is wrongfully helding money which of right belongs to the
plaintifi the Court has no jurisdiction to make the declara-
tions asked or any of them.” '

This 1936 decision: served in part to clarify the law in
Alberta at that time in that it dealt with two different types



el Iuwas necessary to obtain a fiat to sue Her Majesty.
Proceedings were by way of petition in a form set out in a
schedule to the Act. In that type of proceeding the petition
was addressed to Her Majesty and not to the minister of the
department involved. The other kind of proceedings were of
the nature contemplated by Dyson v. Atiy.-Gen., supre, where
an action could be brought seeking declarations. In this latter
type the minister of the department concerned was to be named
as defendant and it was not necessary to obiain permission
before commencing action.

With great haste and indeed later in the same year, the leg-
islature acted. In an amendment to The Judicature Act it
provided that in certain circumstances permission of the lieu-
tenant-governor in council would be necessary before any
action could be commenced against a minister. It seems ob-
vious that, since The Petition of Eignt Act was still in cffect
with its protection of the crown, the legislature was, at least
in part, aiming at the aforesaid sccond type of proceedings.
By 1936 (2nd scss.), ch. 16, the following new section was
added:

“27a. No action shall be brought or maintained against
any member of the Executive Council of the Province
whereby relief of any kind is claimed on account of any-
thing done or proposed to be done or omitted to be done
by him in the execcution of his office unless permission to
bring or maintain such action has first been given by the
Lieutenant-Governor in Council.”

Proceedings by way of petition of right have of course been
abolished by The Procecdings Against the Crown Act, 1959,
ch. 63. Nevertheless, the Act provides as follows:

“3. (1) This Act is subject to The Workmen’s Compensa-
tion Act, * ¥ * section 24 of The Judicature Act and
such other enactments as may be designated by the Lieu-
tenant Governor in Council.”

Sec. 24 of The Judicature Act, RSA, 1955, ch. 164, is in
substantially the same form and has the same meaning as
sec. 27¢a of the 1936 amendment.

The Proceedings Against the Crown Act has been made sub-
ject to sec. 24 of The Judicaiure Act to prevent proceedings
of the nature of the present action being brought. In the
statement of claim the plaintiffs really are attacking the min-
ister of public welfare. '

. T e A pAGUld di U aUR I LIRL LI govern-
mant of Alberta has paid money into the general revenue [und

~instead of the Metis population betterment irust fund. The

aeckuation asked for in par. (b) of the prayer really is the
means by which these and subsequently acquired moneys are
to be placed in the said trust account.

Although the plaintiffs make reference to the government
of the province of Alberta in thege paragraphs the minister of
public welfare is responsible for the administration of the Metis
population betterment trust account. This is clearly provided
in Alberta reg. 112/60 which reads in part as follows:

“The Lieutenant Governor in Council, upon the recom-
mendation of the Minister of Public Welflare, pursuant to
scction 8 of The Metis Betterment Act, is pleased to approve
regulations relating to the Administration of the Funds of
the Metis Settlement Associations in accordance with the
Schedule hereto.

% 2

wn
[

3. The Minister shall provide for the general manage-
ment and administration of such trust funds and may direct
and authorize expenditure therefrom for any purpese which
has for its objective the advancement and betterment of
the members of Settlemoent Associations.”

Since the minister of public welfare is responsible for the
administration of the said trust fund it is his obligation to
see that moneys are properly allocated thereto. Any failure
on his part to properly allocate the moneys would come within
the meaning of the words “on account of anylhing % * =
vinitted to be done by him” in sec. 24 of The Judicature Act.
The plaintiffs in seeking the declarations asked for should
{irst, have obtained the consent referred to in sec. 24 and, pro-
vided that this consent was given, should have named the
minister of public welfare and not the attorney-general as
defendant. o

The plaintiffs might well, subject to them first obtaining the
permission of the minister of . public weifare, have brought
action under The Proceedings Against the Crown Act and in
that cvent the defendant would, I think, have been Her Majesty
the Queen in the right of Alberta,

(Note: Al italics in this judgment are mine.)

Grounds (b) and (c) of the defendant’s notice of motion can,
I think, be conveniently, judgment-wise, treated together and
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isterial orders, cte. passed thereunder and it is noted in pussine
that the plaintiffs are relying on it and in no sense atlacking
it.

The earliest predecessor of The Metis Betierment Act was
The Metis Population Beiterment Act, 1938, The preambic
to this Act reads as follows: :

“Whereas by the report, dated the 15th day of February,
1935, of a commission appointed pursuant to The Public
Inguirics Act, on the 27th day of February, 1933, certain
recommendations were made {or the betterment of the gen-
eral welfare of the metis population of the Province;

“And whereas it is convenient and in the public intercst
that the ways and means of giving effect to such rccom-
mendations should be arrived at by means of conferences
and negotiations between the Government of the Provinee
and representatives of the metis population of the Province.”

In The Metis Population Betterment Aet, 1940, ch. 8, provi-
sion was first made under sec. 4 for the formaticn of what
‘were to be known as the Metis settlement associations. This
section is very similar in wording to sec. 4 of The Iletis Bettor-
ment Act, which provides in part as follows:

“4. (2) The constitution and by-laws of a seéttlement
association shail prescribe

“{a) the qualifications for
ment association, and

wembership in the settle-

“(b) the conditions of membership in the settiement
association.
“(3) A settlement association shall have a local board

consisting of a chairman who shall be the local supervisor
of the arca appointed by the Metis Rehabilitation Branch
- of the Department of Public Welfare * * *

“(4) The Minister shall appoint two members of the
local board * * *

“(5) The aims and objects of a settlement association
are to co-operate with the Minister in preparing and form-
ulating schemes

“({a) for the betterment of the members of the settle-
ment association, and

association on lands of the Province set aside for that pur-
pose.

“(6) The constitution of a sctilement association is sub-
jeet to the approval of the Minister, and when the constitu-
tien is approved it is binding on all the members of the
settlement association,. )

“(7) A board of a-settlement association may alter or
amend the constitution of the settlement -association only
with the approval of the Ministey * * & »

To be noted is subsce. (6), which is very similar to sec. 28
of The Companies Act, RSA, 1955, ch. 53.

The constitution of these settlement associations was approved
of by ministerial order upon the advice of the lieutenant-gov-
ernor in council.  This order appears under order in council
2835-40 (Alberta Gazeite, vol. 38, p. 186). Of importance are
the following excerpts of this order at op. 187, 189, 150:

“The affairs and business of the Association shall be
transacted by a Board consisting of not more than five mem-
bers, who shall be elécted in the manner hereinafter men-
tioned, and it shall be the duty . of the Board to submit to
the Minister the proposuls for the purpose of the better-
ment of the members of the Settlement Association and
for their scttlement on any lands in the Province set aside
for occupation by the Settlement Association under The
Metis Population Betlerment Act, and to co-operate with
the Minister in the formation of schemes for such purpose.

# R 3

“The Board may make rules and regulations for cﬁHing
meetings, governing ‘its proceedings for the conduct of its
meetings, and generally for the transaction of its business.
Any question.dealt with. by . the - Board upon which there
Is an equality of votes .shall be deemed to be in tho nega-
tive, but may be submitted to the Minister and his decision
thereon shall be final.

“Duties of the Chairman of the Board — He shall be the
chief executive officer of the Settlement Association and
shall

“(a) cause the laws, rules and regulations governing
the Settlement Association to be duly executed;
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“(e) report and certify all by-laws and other acts and
proceedings of the Beard 1o the Minister;

“(f) to communicate from time to time to the Boarg
all such information and recommend such measures as may
tend to better the welfare of the Settlement Association;

“The Board of a Settlement Association may pass hy-
laws and regulations, not inconsistent with the provisions
of the constitution of the Settlement Asscciation, pertain-
ing to the management and governing of the Settlement
Association and the reserved area occupied by their Settle-
men Association. Any such by-law and regulation passed
by the Board shall become effective when approved by
the Minister.

“The constitution and by-laws of Settlement Associations
and the qualifications for membership in such Settlement
Association and the conditions of membership therein and
the regulations as set forth in the foregoing having heen
adopted as the constitution of the following Metis Settle-
ment Associations at the organization meetings  # L

Various regulations since this ministerial order have been
passed respecting the constitution of the associations and the
number of directors in ecach hoard has been reduced to
three, all being elected by the association members. The pres-
ent regulation appears as existing Alberta reg. 56/66. Worthy
of note is the first paragraph of sec. 3 reading in part as
follows at p. 106

“3. The affairs and business of an association shall be
transacted by a Board consisting of 3 members which shall
be formulated in the matter herdinafter mentioned. It
shall be the duty of the Board to submit to the Minister

proposals for the purpose of the betterment of the members

1

of the Settlement Association # # =«
Also worthy of note‘is the following, at p. 108:

“Such payments shall be made on the receipt of the
signed, original copy of the minutes of the meeting by the:

Tommeemese ssa o a NOUIILG VY RULIeLL O,
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Turning specifically to the second ground of this applica-
tivn, the Metis settlement. associntions have existed since order
i couneil Z85-40. They are creatures of statute and their
constitution and bylaws are provided for by scc. 4 of the pres-
ent Aet. From their beginning, the regulations have provided
that the board of cach association should submit proposals or
bylaws for the betterment of the respective association to the
minister. In the case of a bylaw, the bylaw upon being ap-
proved by the minister becormes part of that particular asso-
ciation’s constitution (order in council 285-40, at p. 190).

By sce. 4 (6) of the present Act, the members of each
association are bound by its constitution. Surely this must
mean that they, through their board of directors, should sub-
mit a proposal or tylaw to the minister respecting the feasibil-
itv of bringing action respecting the matters referrved to in the
statement of claim. Should the minister approve of the pro-
posal or bylaw, the association would have the capacity to sue
Her Majesty in its own name.

It is abundantly plain that final control of the Metis associa-
tion was designed to rest with the department of public wel-
fare and final discretion in all Important matters lies with the
minister of public wellfare.

There is no allegation or evidence to indicate that the asso-
ciations or any one of them or any member thereof have sought
or been refused to bring the present or any other form of
action respecting the matters referred to in the statement of
claim. Had they, through their respective boards, made proper
and adequate presentation to the minister of public welfare,
they might well have received permission to sue or obiained
satisfaction in other ways.

In the statement of claim it is alleged that the department
of the attorney-general has indiecated that it is not prepared
o consent to any legal proceedings of any nature or kind being
commenced in this matter. If I be correct then it is apparent
that the attorney-general has absolutely no jurisdiction to
grant the necessary consent. .

I am not unmindful of the plaintiffs’ further arguments that:

(i) The section of The Judicaiure Act is inapplicable where
the attorney-general is named as representative of the crown—



performance of his official dutics but secks the court’s inter
pretation of The IMetis Population Bettcriment Act (now Tic
IMetis Betterment Act) and certain regulations thereunder and
that the crown always acts through its representatives: See
Q. W. Life Assur. Co. v. Baptiste; Cenada Life Assur. Co. v,
Mills and Atty.-Gen. for Alta., suprd.

(ii) The members of the Metis settlement asgociations have
a real and common interest in the subject matter of the declara-
tion sought in this action—and that the rights of the plaintiils,
who are all members of the various Metis settlement associa-
tiong, are in issue and that the plaintiffs are merely applying
for the determination of the true construction of the pertinent
statute and regulations, and for a declaration of their rights
thereunder: See Interlake Tissue Iills Co. v. Geo. Everall Co.
(1921) 50 OLR 165, at p. 168:

 “The case of Illis v. Bedford (Dule) [1399] 1 Ch 494,
68 L.J Ch 289; BEedford (Duke) u. Illis [19017 AC 1, 70
L.J Ch 102, is authority for the gencral proposition that
where a statute confers certain rights upon a class an action
will lie by any member of the class on behalf of all for a
declaratory judgment in assertion of these rights.”

In the Ellis case, supra, a number of market gardeners who
were claiming certain preferential rights, sued on behalf of
themselves and all other such gardeners within the meaning
of a certain Act for a declaration as to the true construction
of the Act in question.

(iii) The permission of the minister of public welfare is
not required to commence and carry on this action—it being
not @ proposal by a board “for the purpose of the bettermen’
of the members of the sstilement associafions and for their
sottlement on any lands in the province set aside for occupa-
tion by a settlement association * * F 7 that plainer
words would be required if it were necessary for the members
of the settlement associations to obtain- ministerial approval
prior to procecding with this action. This action is not con-
cerned with the internal management of the settlement associa-
tions, the subject matter of the ajoresaid reguiation relied wupon
by the defendant.

(iv) The matters of status which are raised in (b) and (¢
of the defendant’s notice of motion are questions of substance
to be raised in the defendant's pleadings and cannot be the
subject of the summary application: See Sykes v. One Biy
Union (No. 2) [1936] 1 WWR 237, 43 Man R 542 (C.AL).

i

treme caution and only in obvious cases and where a question
of general importance or a serious question of law arises on
the pleadings; tiie court will not strilkze out the pleadings unless
i is cloar and obvious that the action will not lie. T?:c court
must be satisfied beyond a reasonable doubt that no cause of
action i3 disclosed: Security Trust Co. v. Nat. T'rust Co. [1923]
1 WWER 687, 24 Alta LR 11, reversing i0id, p. 145 (App. Div.);
Luacine v. C.N.E. [1923] 1 WWR 1439, 19 Alta LR 529 -amrmin,f;
P19237 1 WWR 961 (App. Div.); Hinnes ( oi?w*rw’ise Reea-
Duvies) v. Minnes and Rees-Davies (1962) 39 WWR 112, at
rp. 120 et seq.; Llec. Dev. Co. of Owni. v. Atty.-Gen. for ’Ont
11919] AC 687, 88 LIPC 127, 47 DLR 10, at 15, reversing 38
OLR 383; Smith v. dtty.-Gen. for Ont. (1922) 52 CLR 465 at
173; Demers v. Desrosier [1928] 2 WWR 60 (Alta.). ’

(vi) 'Genemny speaking, the courts have taken a very lib-
oral attilude in considering whether a declaratory judgment
gr order will be granted in a particular case. In KZE)()pfm'
T AT oy o ; 2 g .
Whaolesale Hardware & Auwtomotive Co. v. Roy [1952] 2 SCR
rven . S ... - -y Yrdd M ’ - =
-Lbk);iﬂummg [19511 OWN 774, Locke, J. stated as follows at
P 47h:

. “To make such a declaration of right is expressly author-
ized by subscction (®) of s. 15 of the Judicature Act (c.
190, I.S.0. 1950}, [sec. 32 (p) of our Judicaiure Act]
whether any consequential relief is or could be claimed or
not. The scction of the Ontario Act veproduces verbatim
r. 5 of Order XXV of the RRuies of the Supreme Court 1833
under which it has bezen held that the fnaking of such e{
declaration is not confined to cases where the plaintiff has
a cause of action azainst the defendant (Guarantee Trust
Co. of New York v. Hannay & Co. [1915] 2 KB 538, 84
LIKB 1465; Russian Commercial & Industrial Bank v. I;")"z'i'-
ish Bank [or Foreign Trade [1921] 2 AC 438, 90 LJKB
1Q89, Lord Sumner at 452). In Hanson v. Radcliffe Urban
Dist. Council [1922] 2 Ch 480, at 507, 91 LJ Ch 829, Lord
Sterndale expressed the opinion that the power of ’che, court
to make a declaration under this rule where it is a question
of defining the rights of two parties is only limited by its
own discretion.”

Rcluctant}y I grant the motion applied for by the defendant.
I say reluctantly because I am reminded of the words of Sir
Georg? Farwell who delivered the judgment of the judicial
con:/z}nttee of the Privy Council in the case of Hast. Trust Co
u. MacKenzie, Mann & Co. [1915] AC 750, 84 LJPC 152 '
WLR 248, at p. 759: e
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in many of the colonics by the appeintment of an oflice:
to sue and be sucd on hehalf of the Crown, does not give
the Crown immunity from all law, or au thorize the inloe
ference by the Crown witn ,)1‘}’;&1(' rights at its cwn mose
will.  There is a well-established practice in England in
certain cases where 1o petition of rizght will lie, under wi uc
the Crown can be sued by the Aﬂ'omey General, and o
declaratory order obtained, as has been recently explained
by the Court of Appeal in England in Dyson v. dtty.-Gen.
[supral, and in Burghes v. Atty.-Gen. [supral. It is the
duty of the Crown and of every bhranch of the Executive
to abide by and obey the law. If there is any difiiculty
in ascertaining it the Courts are open to the Crown 1o
sue, and it is the duty of the cxecutive in cases of doubt
to ascertain the law, in order to obhey it, not to disregard
it. The proper course in the present case would have been
either to apply to the Court to determine the question of
constiuction of the conlract, and to pay accordingly, orv
to pay the whole amount over to the receiver and to obtain
from ihe Court an order on the receiver to pay the sums
properly payable for labour and supplies, as to the construe-
tion of which their Lordships agree with the Supreme Court
of Nova Scotia.

“The duty of the Crown in such a case is well stated by
Lord Abinger in Deare v. Aifty.-CGen. (1835) 1 Y & C Ex
197, at 208, 160 ER 30. After pointing out that the Crewn
always appears (in England) hy the Attormey General in
a Court of justice, especially in a Court of Equity, where
the interest of the Crown is concerned, even pevhaps in o
bill for discovery, he zoecs on to say: ‘lt has been the prac-
tice, which I hope never will be discontinued, for the oflicers
of the Crown to throw no diflicully in the way of any pro-
ceeding for the purpose of bringing matlers before a Court
of justice where any real peint of difficulty that requires
judicial decision has occurred.”

The case at bar graphically iilustrates rule by the executive
branch of government, the administrative hranch, and the
bureaucrats; the defiance of those bra Pcnes of “the rule of
law,” all principles of “equity” and fairness,” resulting in
subjugation of the courts.

It goes without saying that if the plaintiffs can find some
method of properly bringing the matiter befcre the courts this
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[ quite agrec that the procedurc laid down by government,
somewhat unilateral and almost prohibitory, denics the pro-
;;huw “that government snould be of the people, for the people
and by the people.”

I do not think that courts are mere interpreters of the law;

quite agree that the courts are in no sense legislators but
I do think judicial pronouncements may be helpful in shaping
the law,

I express my appreciation of the counsel concerned for very
thorough and able arguments.

Costs if demanded may he spoken to.

SurreMiE COUR Kirgy, J.

Board of Trustecs, Erooks School District Wo. 2009

v. Town of Brocks

Schools and School Disiricts — Requisition by School Board to
MMunicipaliis iy of Municipality to Raise Asnount
Requisitioned by Toxes — No Discretion.

A school board and a municipal corporation are distinet and separate

corporate beilios, e'tch within its own field supreme, and a school
board has the sole right of de*mmm»ug the amount of money which
it requives for the 01% arge of dis dulies under The School Act,
RSA, 1955, ch, 297, and of wumcnltuuwe]y requisitioning that amount
from  the mm.xcunlxu the latler is under an inescapable obliga-
ton, subject to an appeal to the local authoritics bourd, to impose
the necessary taxes to meet that requisition; if it fails to pay what
is requisitioned the school board may sue for it as for & debt.
See, B (L) (d) of The Municipul Tazciion Act, 1967, ch. 54, does
not cenfer on the municipality a discretion to }(.wv such taxes as
it dccms suwuem to satisly the needs of the school board, and the
word * in the mhsadxon is 1o be construed conjunctively: Vucher
& MO*IS ,_Jtd v. London Sve. of Comgositors [1913] AC 107, at 117,
82 LJKR 232; Rcg. v. ynoonc: (1951) 13 WWR (NS) 215, at 219
19 CR 344, 1(}9 CCC 57, 6 Abr Con (2nd) 642 (R.C. C.A.): iorris
v. Structurcl Siteel Co. UQJ’I] 2 WWR 718, 24 BCR 59, 33 Can Abr
520 (C.AL); Be Wost Nzusolm Coniznua,mu 'S¢ ool (191‘?) 1 DLR 232,
at 254, varied 25 OLIL 520, 3 DLR 195, 32 Can Abr 1100 applied.

['\:ute Sec. 86 (1} (d) reads in part: “The counci! shall in each year

* authorize the municipal seeretary to levy * % % taXx at

such  * % * pyate ¥ * * gy the counecil considers suf‘hcwnt

¥ % % gor as are annually requ;sxtmncd * % % o meet the
requisition by the board ¥ %

[Note up with 16 CED (nd ed.) M’umczpal C’o:po;atzon see, 50;
20 CED (2nd ed.) Schools and Sclicol Disiriets, secs, 4, Qt,]
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(SECOND SESSION)

CHAPTER 1a6.
An Act to amend The Judicature Act.
(Assented to September 1, 1986.)
TAJESTY, by and with the advice and consent of

t Legislative Assembly of the Province of Alberta,
18 follows::

his Act may be cited as “The Judicalure Act Amend.- Short title

ct, 1986.”

e Judicature Act, being chapter 72 of the Revised Sew
s of Alberta, 1922, is hereby amended by inserting =74

immediately affer section 27 thereof, the following

tions:
. No action shall be brought or maintained against
‘mber of the Executive Council of the Province

7 reliet of any kind is claimed on account of any-

me or pronosed to he done or omitted to be done by

‘he execution of his office unless permission to bring

tain such action has first been given by the Lieuten-

ernor in Couneil.

A
I
i
i
{
{
]
i

. No action shall be brought or maintained where%?“‘

i1 claimed or part of the relief claimed is an injune-
imdamus, prohibition or other process or proceeding
7 or interfering directly or indirectly with the doing
person or the omission by any person to do any act
:ed or directed by a statute of the Legislature of the
e or by an Order in Council of the Province hereto-
rereafler passed or made, unless permission to bring
tain such action has first been given by the Lieuten-
erner in Council.

A

§

¥

A

B O

an

S,

i

s Act shall be retroactive to the first day of Betroactive

er, 1935.

tis Act shall come into force on the day upon which foming into

anted to.

foree of Act
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Procedurs

o

3.

practics

cany such deed, conveyance, transfer or #sqi

JUDICATURE

{c) ques stions submitted for the opinion of ihe Cour
in the form of special cases on the pary of such
pergons as by themselves, their committees or
cuardians, or otherwise, concur therein,

R.S.AL 1958, e 164, 8. 2171

22, (1) W}*o ‘e the Court has auwthorvity to
wecution 3; a deed, ¢ Wovame, trar ner or assi;
any propervity, real or pw}omv , the Court n

such real cr "e}uoml estate In such pey
in steh manner and for such extates ag v

order the
et of
may oy 0?’{;(: vest

1

3

o1 CF PErgons, and
o :

cuted.

(2) An ovder made under
cffect as if th: leral oy othere
nad hevn actually conveyed ]
assignmoent or otherwisge for
the nerson in w 1 the sam
in the case of a chose @ acti
been actually assipgned to su

3. The
\,(Lur‘“‘ ind tice shall be 3
vided by this Act or by the wlcb aitd oré '3
made pursy Jt fa this Act. [R.S.A ; 55,

Cul '1‘L

ZL, (1) Yo aci" onn wherehy re lir; of zny kind is claimed
on account of 8 1 ¢ denc or proposed to be done, o on
account of anyt omitted to be dsne by a moember of
the Execntive Co une A of the Province in the cc&tu, I3 0* ]11:;
ofiice shall be ,)rnmh*.; or mai ;

unless pum}s_r lon to bring or
been given by the Lieutenant Go

. - b <eied
PRI A5 1y e .
'lufaﬁi T2 aC:aO&- ugih LIS

rrnor in Council,

(2) No action whereby tha ‘dw" claimed or
velief claimed iz an 1:1;ulzcu101 mandamug pro
other p:ouw or )mcc‘euuw affecting or muféue;
rectly or nairect I*‘ with the deing by a perss
omission b\ a person of an 2ct autherized or ¢
a statute of mc Leoisluture oI ﬂ'e Praovinee, or by an omﬂr
in council of the 1‘10?1‘105 shall ] e broaﬂm m‘ zs:a‘h‘wmed
unless perinission to bring or mainwin the action has first
been given by the Licutenant Governor in (‘mmc L

[R.S.A. 1955, ¢. 164, 8. 24]
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APPENDIX J

(See page 21) A

PROCEEDINGS AGAINST THE CROWN
REPORT OF TurE ManrroBa COMMISSIONERS

At the 1949 meeting of the Conference the Manitoba Com-~
missioners presented a report on this subject accompanied by a
draft Act. The draft was not considered, hut the Conference
passed four resolutions laying down principles to be embodied
in the draft Act.

In the light of these statements of principle the Manitoba
Commissioners have revised the former draft, and have also made
other changes that they deemed advisable. The new draft accom-
panies this report.

The Manitoba Commissioners draw the attention of the Con-
ference to subsection 4 of section 4 of the draft submitted, which
preserves certain statutory immunities of officers of the Crown
in actions of tort and gives the benefit of those immunities to the
Crown. It is suggested that the Conference should consider
whether this subsection should stand as drafted, or should be
eliminated, and a recommendation made that each province en-
acting the uniform Act repeal all such special immunities con-
tained in specific Acts.

A related problem may arise in connection with statutory
exemptions in favour of the Crown or Crown officers in actions
other than for tort. An example is to be found in subsection 3 of
section 17 of The Securities Act (Manitoba). This Act anthorizes
the taking of certain court proceedings by the Attorney-General,
and the ahove mentioned subsection provides, among other mat-
ters, that “costs may be awarded to but not against the Attorney-
General”. This would seem to be in conflict with the provisions
of the draft now submitted. This provision in The Securities Act
could be repealed, but there may be a number of similar provi-
sions in other statutes, and it would require a careful check of all
the provincial statute law to find them.

The Conference might, therefore, consider the advisability of
including in the draft Act an additional section to the following
effect:

Except as otherwise provided hercin, where this Act
conflicts with any other Act this Act shall prevail.
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Another kind of difficulty may arise in connection with pro-
vincial statutes that include a provision similar to subsection 1 of
Section 44 of The Manitoba Power Commission Act. This reads
as follows:

(1) Without the consent of the Attorney-General no action

- shall be brought against the commission or any of its
members for anything done or omitted in the exercise of . .
its office.

Although the consent required by this subsection might be termeq
a “fiat”, it is submitted that it is not just the same thing as the
" Lieutenant-Governor's fiat abolished by section 8 of the draft
submitted, but is o special statutory permit. Provinces that have
v similar provisions in their legislation relating to Crown-owned
' corporations may desire to consider whether it would be advisable
to add to section 8 of the draft submitted a subsection 3 which
might be worded somewhat as follows:

" Subject to this Act, where g person has  claim against
an officer of the Crown or a corporation owned or controlled
by the Crown that, if this Act had not been passed, inight
be enforeced subject to the consent of an officer of the
Crown, then the c¢laim may be enforced as of right with-
out such consent.

Dated at Winnipeg this 29th day of June, 1950,

R. M. FisuERr,

1. J. R. Dracon,

G. S. RUTHERFORD,
Munitoba Commissioners.




B.C,
1046

Brown
2.

* Broww

Farris,

C.J.s.C.

342 . WESTERN WEERLY REPORTS [1947

parties, the facts as to what occurred on the night in question
warranted me in drawing the conclusion that the respondent
was guilty of adultery as alleged in the petition.

I have already pointed out that had Mr. Monteith on the
trial given me the explanation as to low he came to direct the
detective and the petitioner to go to these particular premises,
the suspicion as to collusion or connivance would have at once
been removed. ' .

As the explanation has now been given to me, which I am
satisfied with and accept, T am now in the same position as I
would have been on the trial, and am justified in finding that
there was no collusion or connivance between the parties.

Accordingly there will be a decree for the dissolution of the
marriage and for costs against the respondent.

ALBERTA
SUFREME COURT O’Conxor, J.A.

Rex ex rel Mikklesen and McGaughey
v. Highway Trafic Roard

Mandamus — Motion for — Compelling  Performance of
Statutory Duty — Right to—TV hen Demand and Refusal
Not Required — When Leave Under §. 26 Judicature
Act Not Required — Proccedings by Motion Distin-
guished from Action — RR. §7 +-880, 511-314.

Automobiles — Public Service V., ehicles Act, SS.119,.20,
26 — Operators’ Certificates — Necessizy of Public

. Hearings. - -

The relators, holders of public service vehicle certificates under Tihe
Public Viehicles Act, R.S.A,, 1042, ch. 276, held entitled to a mandamaus
requiring the Alberta Highway Traffic Board to comply with sec. 19
of the Act by hold; ng public hearings of all applications for such
certificates except applications for renewals (which were excepted by
sec. 26 [2]). The provision to the contrary in the order-in-council of
April 13, 1037, held wiira wires. :

Although orders for mandamus deal as a rule with specific acts yet if
breaches of a statute are so indiscriminate that such a specific order
cannot be made (as under the present circumstances where permits
were being issued “cver the counter”) the order can be made sufnciently
general to ensure the carrying out of the expressed will of the Leg-
islature,
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A mandamus will be granted although a demand and refusal by'the ALTA,
-relator is not proved if the Court is satisfled that the party compla‘m‘cd 1047
of is determined (as it was found to be in this case) not to perform _—

its statutory duty: (i re [Fest Nissour: Contimation School (1915) REX EX REL
38 O.L.R. 207. 28 Can. Abr. 443; In re’Stratford Local Option By-Laww MIKKLESEN

(1915) 35 O.L.R. 26, 28 Can. Abr. 483. AND .

) . . . . AcGAUGHEY
There are two kinds of mendamus proceedings, one by motion under 2

Rules 874-880, the other by an action under Rules 511-514. HIsawWAY

See. 26 of The Judicature ct, R.S.A., 1042, ch, 129, which requires leave TRAFFIC
" BoaArp

irom the Lieutenant-Governor in Council to bring an action for a
mandamus in certain cases, does not apply to a motion under Rules
&7.4-S8o.

“INote up with 1 CED. (C8)) HAutomobiles, secs. 33, 34; 2 CED.
(C.S.) Mandamus, secs. 1, 2, 4.} .

S. Weed, K.C., for relators.
C. M. Macleod, K.C., for-the Board.
January 11, 1947.

O’Coxxor, J.A. — T'his is an application for a mandanus  ©'Cpanor,
to compel the Alberta Flighway Traffic Board to conduct
public hearings of all applications. for public service freigh
.chicle certificates -except applications for renewals. The
relevant sections of The Public Service Velicles Act, R.S.A.,

1942, ch. 276, are as follows: ’ ’

“19. ‘The Board shall conduct public hearings of all
applications for public service vehicle certificites and shall
give such notice of any hearing as the Board deems proper
and reasonable, and may appoint or direct any person to
make an inquiry and report on any application, complaint
or dispute, before the Board or upon any matter or thing
over which the Board has jurisdiction. o

“20.. If the Board finds that the existing facilities for
transportation are insufficient or that public business or
public convenience will be promoted by the establishment
6r continuarice from year ‘to vear of the ~proposed
transportation service, or a part thereof, the Board may
upon payment of the prescribed fee grant a.certificate to
the applicant allowing the operation of public service -
vehicles on the route or routes determined by it.and set out
“in the certificate. o -

“26. (1) Prior to the first day of February in each
“year or such later date as the Board may allow, every

-

person who holds a public service vehicle certificate shall
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make application to the Board for renewal thereof, which
application shall be accompanied by the prescribed fee.

“(2) 'The Board may, if satished with thc service
rendered by the applicant, issue a renewal certificate, and
the renewal certificate may be granted without the necessity
of a public hearing as required under section 19; if renewal
is refused the applicant shall not operate a public service
vehicle after the expiration of the certificate which he
then holds.”

The relator, . Samuel Alexander McGaughey, has been
engaged in hauling freight in Alberta since 1933. The relator,
Chris Mikklesen, engaged in" freight hauling in 1935 under
the name of Chris’ Transport. - In 1938 this business was
carried on as Canadian Freightways, a partnership, and in
1946 a company was incorporated under the name of Canadian
Freightways Limited in which company Mikklesen is a
substantial shareholder. Canadian Freightways Limited hauls
general freight between Coutts and Tdmonton, Alberta. Me-
Gaughey hauls freight throughout Alberta and has no regular
rumn. ; ‘ ’

Both relators held public service vehicle permits issued under
The Public Veliicles Act, 1927, ch. 63, which was repealed by
The Public Service Vehicles Act, 1936, ch. 91. The provi-
sions now contained in secs. 19, 20 and 26 of the 1942 Act
first appear in the 1936 Act and were subsequently re-enacted
in the 1938 and 1942 Acts. The relator’s permits were
renewed in the form of certificates under the 1936, 1938 and
1942 Acts and they obtained additional certificates from time
to time.

On April 13, 1937, the Lieutenant-Governor of Alberta by
and with the advice of the Executive Council by order-in-
council purported to authorize the “issue of interim certificates
for operation to public service and commercial vehicles as
from the date of the order until further notice excepting
that the said order shall not apply to the control and opera-
‘tion of passenger carrying vehicles.” '

Public hearings of applications for public service passenger
vehicle certificates have been held but no such hearings have
been held of applications for public service ireight vehicle
certificates—the latter certificates being issued “over the
countes” contrary to secs. 19 and 20 atoresaid. The portion
of-the order-in-council of April" 13771937 anove quoted, was
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not, in my opiniot, authorized by the 1930, 1938 or 1942 Acts. ALTA.
It purports to be of temporary duration. During the war the %7
pumber of freight vehicles permiitted to operate wWas limited RexXEX REL
;v the rationing of gasoline and tires under the War Measires M“‘ﬁ‘f“
CAct, RS.C, 1927, ch. 206, but with the end of rationing the A CGATGIEY
situation created by anlimited competition became acute. v. ‘
Hrmmv.w
For almost six months from May 1 to October 21, 1946, %‘Q&;c
the solicitors for the Alberta Motor Transport Association of —_—
which the relators are mentbers corresponded with the High- OCpnuer.
way Traffic Board, the Attorney-General and the Premier of
Alberta, demanding that the board comply with sec. 19 afore-
said and threatened smandanus proceedings. They were—
informed that in the opinion of the chairman of the board “it /
is entirely unnecessary for the Board to hold such hcarings{
before issuing P.S.V. licenses for the operation of tricks X
doing casual work or operating on regular routes Lauling 3
~freight.”

The present situation requires clarification. The Legislature
s summioned to meet on February 20, 1947, and can citler
- amend sec. 19 of The Public Service Vehicles Act so as to
dispense with the necessity of holding of public hearings of
applications for public service freight vehicle certificates (in
which event the present practice will continue) or refuse to
do so (in which event the practice must conform to the legisla-
tion).

Put it is said that the Courtt should not issue a mandatory

_order fora number of reasons, viz.:

(1) Counsel {or the board contends that the application
is not made in good faith or from a proper motive because
Mikklesen swears that Canadian Freightways Limited has
suffered substantial loss through excessive competition but
admits that the company now OWns 22 trucks while he started
with one; that he has brought this motion at the request of
the Alberta Motor Transport Association of which he is a
member; that he desires to have public hearings so he can
show cause against the granting of further certificates
pursuant to secs. 19 and 20 aforesaid. Counsel for the board
suggests that Canadian Freightways Limited should first
surrender all certificates and ask for public hearings with
respect to new applications; that they are seeking to retain
their certificates but also to make it more difficult for others
to obtain new certificates.
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I can find no evidence of bad faith or improper motive in -
these facts. The relators held permits before secs. 19 and 20

were enacted and sec. 26 provides that public hearings need-
twy

‘not be held on applications for renewals. The relators are

trving to carry on their business according to the statuie as

best 1hu can notwithstanding the divergence between the
o

Legislature and the Executive.

(2) It is contended that the relators are seeking to undo. -

what has been done, but, if so, they cannot succeed. All they
can hope to do is to regularize the practice in fature..

(3) Then it is contended that the relators must establish
a specific legal right in themselves (not shared with members
of a class) to the relief sought and a passage in 9 Halshury
at p. 770 is cited in support. The authorities cited in HHals-
bury in support of this statement are: Reg. v. Lewisham Union
Guardians [1897] 1 Q.B. 498, 66 L.J. () B. 403, in which the
Court held that the district board of works was not concerned
with the failure of the Guardians to prosecute offenders under
the vaccination Acts; Ex parte Napicr (1832) 18 Q.B. 692,
21 1.J.Q.B. 332, 118 E.R. 261, which went off on the ground
that the Iast India Company was not legally liable to Lord
Napier for his salary; Reg. v. Bishop of Chichester (1839) 2
Fl. & BL 209, 29 1L.J.Q.B. 23, 121 E.R. 80, in which it was
held that a clerk in orders who was a stranger to the parish

could not mandamus the hishop to investigate alleged im- -~

proper practices of a rector in the parish; cmd Rex . Lommv
City Assessment Committee [1907] 2 K.B. 764, 76 L.J.EK.B.
1087, in which Buckley, L.J. said (p. 797):

“Assuming the rating authority had no right of appeal, -

still, lookmo' at the Ar“t of Parlmme;xt as a \\hole I Llllﬂx\

that it proudes an elaborate system of procedure under

‘hich the assessment committee is to prepare and arrive

at a valuation list which, under s. 43, is to be conclusive

in other words, that, providing the requirements

of the Act of Parliament are complied with, the rating -

3

anthority shall no longer have it in its power to say that

the assessment committee has gone wrong, even though
it may have made mistakes; it must be taken to have been
right, for the statute has made those mistakes impos ssible
of correction. The result being that the thing is right,

the rating authority cannot ha\e a mandamnus to compel :

the assessment committee to put that right which, upon
that footing, already is right.”
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Cn the éther hand in Reg. v. Cotham [1898] 1 .B. 802,
67 L.J.Q.B. 632, Mattinson, Q.C. contended (p. 804) :

“The applicant [a clergyman who objected to the re-
newel of a liquor licence] has no legal specific interest
in the matter determined by the justices and therefore is
not entitled to apply for a suundamus (Reg. v. Lewisham
Union Guardians, supra). His only interest is that he
resides in the place * * % [Per curiam. He clearly
has sufficient interest.]”

I hold that the relators having held certificates issued before
sces. 19 and 20 were enacted and being entitled to renewals
without the holding of public hearings are aggrieved by the
unlawiul issue of certificates by the highway board to their
competiters withott a public hearing and are entitled to main-
tain this motion {or a mandaius.

(4)  Ceunsel for the board objects that the relators do
not ask for an order with respect to any specific certificate or
any specific application before the board. Clearly this is
impossible as long as licences are issued “over the counter.”
Undoubtedly, orders for mandamus generally deal with
specific acts but if breaches of the statute are so indiscrim-
mate that such an order cannot he made 1 see 1o reason why
it should not be sufficiently general to ensure the carrying out
oi the expressed will of the Legislature.

(5) Tt is contended that the relators have not proved a
demand and a refusal to hold public hearings of applications
tor public service ireight vehicle certificates.

In In re West Nissouri Continuation School (1917) 38
O.L.R. 207, 33 D.L.R. 209, Meredith, C.J.C.P. said (p. 210):

‘o k% the course of conduct of these appellants
shews a settled purpose not to perform this statute-imposed
duty * * ¥ in such a case a demand and refusal
would be useless, and need not be proved.”

In In re Stratford Local Option By-Law (1915) 35 O.L.R.
206, 25 D.L.R. 774, it was held that a mandanus will be
granted if the Court is satisfied that the party complained of
" has determined not to do what is required. I am catisfied that
the board is determined to disregard secs. 19 and 20 of the Act
0l 1942 as to applications for public service freight vehicle
Ceriificates.
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the relators raises it. It prohlb*s" an action for a mandamus
effecting or interfering directly or indirectly with the doing

by any person or the omission by any person to do anv act

I78 - \WresTERN WEEKLY REPORTS {3_9@?1;

7§
(6) Counsel for the hoard does not refer to sec. 26 of .
The Judicature Act, R.S.A., 1942, ch. 129, but counsel ior.

authorized or directed by a statute of the Legislature of the

pronnce or by an order-in-council of the province unless
permission to brmo or maintain the action has first been Om_n
by the Lieutenant-Governor in Council.

There are two kinds of smendamus proceequm one by mo- .

tian under Rules 874 to 880 and one ian ¢
511 to 314, Se¢
action while the mocud

Q&

re are b\* mOtion.

An order of mandamus will issue requiring the Loard after

under Rules -
uSﬂoaL\ to.an

April 13, 1947, to conduct public hearings of all applications .

{or puhhc service frembt vehicle ccmhwt s except applica-- .

tions for renewals of existing certificates. If, as suggested
by LOHH‘«C] for the board, a be ts introduced at the coming
session of the Legislature providing for the amendment of
sec. 19 in a manner which will permit the board to dispense
with public hearings when it deems this advisable and if the

bill passes its third reading on or before April 13, 1947, the- -

order of mandwnus will ba suspended until the session en ds
and thereafter the board may appl\ to vary or rescind t e
order.

he defendant will pay the costs of the relators.

Qe

The time for serving notice of appeal from the order will -

De“extended until April 30, 1947.
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The plaintiff’s action is framed in contract. In its
statement of claim it‘says that the defendant, by one of its
servants, offered to grant the plaintiff a petroleum and
natural gas lease under PartAS of The Mines and Minerals
Act of Alberta. The minerals involved belong to the Province
of Alberta.

The plaintiff says it accepted the offer and
teadered the consideraticn but that the defendant refused
tc grant the lease.

The statement of defence alleges that the Minister
of Mines and Minerals withdrew the minerals involved from
disgosition; and that his authority for so doing is section
12 of the Mines and Minerals Act which reads:

"12.(1) The Minister may restrict

the disposition of or withdraw from disposition

any mineral in any specified area in any manner

he may consider warranted."

The resolution of the application involves the
interpretation of The Judicature Act and of the Proceedings

Against the Crown Act.

The relevant sections are as follows:

The Proceedings Against the Crown Act

"3.(1) This Act is subjectto...
section 24 of The Judicature Act..."

"4, A claim against the Crown that,
if this Act had not been passed, might be
enforced by petition of right, subject to



"the grant of a fiat by the Licutenant Governor,
may be enforced as of right by procecedings
against the Crown in accordance with this Act,
without the grant of a fiat by the Lieutenant
Governor." ‘

"12, In proceedings under this Act
the Crown shall be designated 'Her Majesty
the Queen in right of Alberta.' "

"17.(1) Where in proceedings against
the Crown any relief is sought that might,
in proceedings between persons, be granted
by way of...specific performance the court
shall not, as against the Crown,...make an
order for specific performance but may, in
lieu thereof, make an order declaratory of
the rights of the parties.™

The Judicature Act

"24.(1) No action whereby relief of
any kind is claimed on account of anything
done or proposed to be done, or on account
of anything omitted to be done by a member
of the Executive Council of the Province in
the execution of his office shall be brought
or maintained against that member unless
permission to bring or maintain the action
has first been given by the Lieutenant Governor
in Council.

(2) ©No action whercby the relief

claimed or part of the relief claimed is
an injunctiocon, mandamus, prohibition or other
process or procecding affecting or interfering
directly or indirectly with the doing by a
person or the omission by a person of an act
authorized or directed by a state of the
Legislature of the Province, or by an oxrder
in council of the Province, shall be brought
or maintained unless permission to bring or
maintain the action has first been given by
the Lieutenant Governor in Council.”

It will be seen that the plaintiff has framed his
action in accordance with section 12 of The Proceedings

Against the Crown Act, and pursuant to section 17 of the



4
Act the relief sought is a declaration that the plaintiff
is entitled to be grantéd a lease, rather than
an order for a spccific performance.

The position of the plaintiff is this:

At common law a distinction was made between a
case where the estate of the Crown was directly affected,
and one in which theinterests of the Crown were only
indirectiy affected.

In the first type of case, of which Royal Trust

Company v. Attorney-General For Alberta (No.3) (1936} .

2 W.W.R. 337 is an example, proceedings by way of petition
of right were said to be required.
In the second type of case, of which the classic

example is Dyson v. Attorney-General (1911) 1 K.B. 410,

a court could make declarations and orders which did
affect the rights of the Crown indirectly.

The plaintiff says that the refusal of the bepart~
ment of Mines and Minerals to grant him the lease, involving,
as it does, minerals owned by the Crown, gives rise to an
adtion whereby thefestatevoﬁ the Crown is directly affected.
That being so, it is-urged, the case is one that, before
the passage of The Proceedings Against the Crown Act in
1959, would have taken the form of a petition of right.
consequently, if the view of the plaintiff is accepted,

his claim against the Crown may now be enforced

»



as‘of right by proceedings against the Crown without

the grant of a fiat by the Lieutenant Governor, pursuant

‘to section 4 of The Proceedings Against the Crown Act,

and with the Crown being designated in the manner provided

by section 12 of The Proceedings Against the Crown Act. -
Tﬂe plaintiff's position would be unassailable bu£

for section 24 bf The Judicature Act. As Riley, J;

pointed out in Poitras et al v Attornev-General for

Alberta (1969) 68 W.W.R. 224 the precursor to that section
was added to The Judicature Act in 1936 - and in a’

retroactive manner - after the decision of Royal Trust

v. Attornev-General for Alberta (supra).

The present application clearly depends on the
effect to be given to section 24 of The Judicaturé Act.
If that section is intended to reguire the permissioh of
the Lieutenant Governbr in Council only where the nature of
the relief sought against the Crown indirectly affects the
interest of the Crown - the second type of situation to
which I havg already referred -~ then the plaintiff's
action is properly framed in its present form.

a

But is that the intention of section 242 The
wording of the section must be.anqused.

Subsection {l), so far as is relevant, says that
the permission of the Lieutenant Governof in Council is

required when relief of any kind is claimed on account of

anything done or omitted to be done by a member of the
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Executive Council in the exercise of his office. The

words of the subsection are broad enough to include

contractual matters that could Qirect}y affect the estate
of the Crown.

As regards the present case, section 12 of The
Mines and Minerals Act says that the Minister may with-
draw‘from disposition any mineral in any specifiéd aréa
in any manner he may consider warranted.

~Indeed, it is allegcd in the.Stétément of Defence.
that fhis is what‘WaS done by the Minister in this case.
If that were so, it can be said that the &elief sought by.
the plaiﬁtiff is claimed on account of something done by
a member of the Executive Council in the exercise of his
office - the withérawing from disposition of the minerals
the plaintiff says he is entitled to lease.

In his statement of claim, however, the plaintiff
aoes not refer to an action of the Minister, but to an
offer of the CroWn, made by its servant, M. J. Day, to
grané'the plaintiff a lease under The Miﬁes and Minerals
Act. Tb?ﬁ posit}on calls for a consideration of subsection
(2) of section 24 of The gudicature Ack.  So far as is
relevant, éhe subsection says that no action whereby the
relief claimed is an injuﬁction, mandamus, prohibition
or other process or proceeding affecting or interfering
directly or indirectly with the doing by a person of an
acﬁ authorized by a statute of the ILegislature may be
brought without the permission of the Lieutenant Governor

in Council.



The present action'can be said to beAa process
or proceeding affectiﬁg.the doing by a person of an act
authorized by a statute of the Legislature, because it is
clear ffom the pieadings that the relief claimed arises
out of the doing by the Minister or by Mr. Day or 5y
someone else in the Department of an act authorized by
a statute - in this case, by section 12 of The Mines and
Minerals Act.

v-When one considers closely the far~reachiﬁg é

provisions of section 24 of The Judicature Act it is
possible to envisage their being invoked by the Crown
in a wide range of proceedings, involving a broad spectrum
of claims for relief, because, taken literally, there

could scarcely be.any kind of a claim against the Crown
. ZarTELY Pe-an . < i

that could not be said to affect, at least indirectly,

AR N
Mg TR At

the doing by a person or the omission by‘a person of an

act authorized or directed by a statute of the Legislature
of the Province.
Be that as it may, I have come to the conclusion
that the relief claimed by the plaintiff in this case is
of the kind contemplated by subsections (1) or (2), or /

both, of section 24 of The Judicature Act. In my

/”"“*’\\

\‘\

opinion, in the circumstances of this case, the provisions 7
- T —— TR ’

of that section over-ride those of section 4 of The

,(

{

i
Proceedings Against the Crown Act. - S \

—_ ¥ » 1
1

e S,



It follows that Her Majesty the Queen in right
of Alberta is not a proper party to the action,and that
the action and alleged claim of the plaintiff ought not
to be maintained against Her Majesty the Queen in right
of Alberta.

The defendant is entitled to costs.

L =

- JeS. C\ R

DATED this /U day of

November, A.D., 1971.
at EDMONTON, Alberta.

COUNSEL:

For the plaintiff:
Pratt, G.N.,Esg.,
Milner & Steerxn.

For the defendant:
Hughson, E.G.,Esq.,
(Department of the
Attorney General).
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union was successor to former unions which had been cer-
tified, whose certification had not been cancelled, and that
it was therefore entitled to such notice.

The Board ruled that the company was unlawfully pleading
on another’s behalf an objection in which it had no legal in-
erest. This position was sustained in this Court, which held
that the company was not entitled to invoke the rights of
another party before the Board.

I would dismiss this appeal, with costs.

SPENCE J. (dissenting):—I have had the opportunity of
perusing the reasons circulated by Martland J. and, with re-
gret, I cannot agree therewith. On the other hand, I am in
complete accord with the dissenting reasons delivered in the
Court of Appeal for British Columbia by Robertson J.AL,
[1971] 5 W.W.R. 251, 21 D.LLR. (3d) 735, and I would allow
the appeal with costs.

ALBERTA SUPREME COURT
Piimrose J.
Re Hed Deer College Tnnuiry

Certiorari — Application to quash proceedings under The Public
Inquiries Act, R.8.4. 1970, c. 296 — Failure to obtain perpniission
of Lieutenant-Governor in Council — Bfect of — Originciing
notice of motion ~— Subject maiter not within R. LI0 (Alfc.).

Applications to quash the proceedings and report of a Commissioner
appointed under The Public Inguiries Act. The appellants con-
tended that since the Order in Council appointing the Commissionar
and ordering the inquiry was not filed the entire proceeding was
a nullity; the Crown took the preliminary.objaction that the present
applications were not maintainable sinice permission to institure
the proceedings had not been obtained from the Lisutenant-(iov-
ernor in Council as required by s. 24(2) of The Judicature Act,
R.S.A. 1970, ¢ 193.

Held that the application to quash by way of certiorari was not
maintainable since there had been non-compliance with S. 24(2)

of The Judicature Act; the second application by originafing notice”
of motion must be dismissed since the subject matter did not fail
squarely within the provisions of R. 410,

{Note up with 3 C.E.D. (2nd ed.) Certiorari, s. 8; 18 CED. (2nd
ed.) Practice, ss. 96, 104.]

G. 8. D. Wright, for appellants.
D. W. Axler, for respondents.

e, i

29th December 19?3.”KPMQQ%Q§§,M‘}L?\9¢~These are two motions
in effect to quash proceedings—~instituted into the /ﬂ‘f’féirs' of

£
-
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Re Red Deer College Inguiry [Alta.]  Primrose J. 293

the Red Deer College and the report issued by Dr. T. C. Byrne,
the Commissioner appointed under The Public Inguiries Act,
R.S.A. 1970, c. 298, the first being a motion by way of cer-
ticrari No. 76756 and the second being an originating notice
of motion. ) :

Dr. Byrne was appointed by Order in Council No. C-327/72
dated 21st MMarch 1972 pursuant to s. 2 of The Public Inguiries
Act as a Commissioner for the purposz of inquiring info and
concerning the, Red Dicer College at Red Deer and, in partie-
uiar, to inquire into:

(a) The administration, organization and operation of the
College. ~

(b) The relationships between the Colleges  Comnmizsion,
the College Beard, staff, faculty, students and the corromunity:

(c) The range of programines offered or planned by the
College,

~

(d) Such other matters as in the opinion of the Commis-
sioner may affect the eficiency and effectivensss of the apera-
tion of the Collese,

Dr. Byrne held an inquiry in April 1972 ang subsequently
filed a report,

The certicrari proceedings and the notice of motion were
filed by the College president and a student and a publisher
for the purvose of quashing the report, and in effect say it
was a nullity because the Order in Council appointing Dr.
Byrne was never filed pursuant to the provisions of The
Regulations Act, R.S.A. 1970, c. 318, and it is conceded that
the Order in Council yyas never filed. It is the argument of
the appellants that this order must be filed pursuant to s.
2(f) of the Act which reads as follows:

“(f) ‘regulation’ means any regulation, rule, order or by-
law, of a legislative nature made or approved unler the author-
ity of an Act of the Legislature, including. these made by any
board, commission, asscciation, or similar body whether in-
torporated or unincorporated all the members of which, or all
the members of the board of management or board of directors
of which, are appointed by an Act of the Legislature or by the
Lieutenant Governor in Council, but does not include any
regulation, rule, order, by-law or resolution made by a local
duthority or, except as hereinbefore otherwise provided, by
a4 corporation incorporated under the laws of the Province.”
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/ The Crown, takes a preliminary objection that, pursuant ic

/

S. 24(2) of The Judicature Act, R.S.A. 1970, c. 193, no permit
of the Lieutenani-Governor in Council was obtained to bring
or maintain the proceedings. Section 24(2) of The Judicature
Act reads as follows:

“(2) No _action whereby the relief claimed or part of the
relief claimed is an injunction, mandamus, prohibition or othetr
process or proceeding affecting or interfering directly or in-
directly with the doing by a person or the omission by a
person of an act authorized or directed by a statute of the
Legislature of the Province, or by an order in council of
the Province, shall ke brought or maintained unless permis-
sion to bring or maintain the action has first heen given by
the Lieutenant CGovernor in Council.”

The appellants argue that since the Order in Council was
not filed the whole proceedings are a nullity and that the
Court has jurisdiction to decide the question,

In the case of Nireaha Tamaki v. Baker, [1801] A.C. 561,
it was an action by a native of a Maories tribe against the
Commissioner of Crown Lands in New Zealand and the sub-
ject matter of the action was the title to certain land which
the appellant claimed to ke owned by the nalives under their
customs or belonging to the tribe under an order of a Native
Land Court, but which the respondent contended was vested

~in Her Majesty the Queen. It was suggested that the Court
Jesty g

did not have jurisdiction to appeal with the action but it
was held that an aggrieved peirson may sue an officer of the
Crown to restrain a threatened act purporting to be done in
supposed pursuance of an Act of Parliament, but really out-
side the statutory authority, and the Court enunciates the
principle that litigants should be able to protect their rights
“whatever they are” and that the Court has jurisdiction to
inquire, in the case in question, whether as a matter of fact
the land in dispute had been ceded by the native owners to
the Crown in accordance with law.

In Rattenbury v. Land Settlement Board, [1929] S.C.R. 52
at 63, [1929] 1 D.L.R. 242, it was held thai:

“it is common practice, founded upon general principle, that
the court will interfere to restrain wltra vires or illegal acts
by a statutory body, and, when it is charged, as in this case,
that the proceedings in question, though authorized by the
letter of the statute, are nevertheless incompetent, by reason
of defect in the enacting authority of the legislature, the
court must, I should think, have jurisdiction so to deciare,
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d to resirain the wltra vires proceedings, although directed
n- the statute and in strict conformity with the legislative
','Bf\t-”
Adscs in Poitras v, Altorney General for Alberta (1989), 68
TR, 224 at 238, 7 D.LR. (3d) 161 (Alta), Riley J. held
uny Fustern Trust Co. v, MacKenzie, HMann & Co., [1915]
_x C. 750 at 759, 31 W.IL.R. 248, 22 D.LR. 410]:

“The non-cxistence of any right to bring the Crown into
court, such as exisis in England by pe’uﬁon of right, and in

any of the colenies by the apnomm ent of an officer 1o sue
-md Lo sued on behalf of the Crown, does not give the CTOWIL
rmumnity from el low, or au.m(zrize the interference by the
Crown with p‘;”va rights at its own mere will, There is &
weoll-established practice in England in certain cases where
no pc".,msn of right will lie, under which the Crown can he
aued by the Attornsy Ceneral and a declaratory crder chiained,
s has heen recently explained by the Court of Appeal in
Eﬂ{;}and in Dyson v, Ailoracy General, [1911] 1 KRB, 410,
and in Eurghes v, Attorney General, [1911] 2 Ch. 129,
the duty of the Crown and of eve y b “‘W(‘Z’L of . the Executive
io abide by and ay. If there is any difficuity in
recertaining it the Courts open to :JP P;*“»vm 1o sue, and

1
:
;
]
1
(
1

oy the 1

v
(418104

it is the duty of the execulive in cnses doubi to asceriain
ihe law, in ovder fo obey it, no ¢i ard it. The proper
course in the present case would }“'» 1 elther to armly

to the Court to determine the J_uecimn of construction of the
eontract, and to pay accordingly, or to pay the whole amount
over to the receiver and to cbiain from the Court an crder

on the receiver io *my the sums pr onerly payable for labour
and supplies, as to the consiruction of which their Lordsiips
agree with the wum”e"qo Court of Nova Seotia.

“The duty of the Crown in such & case is well st:itefi by
Lord Abinger in Deare v. Attorney General (1835), 1 Y. & C.
Ex. 197 at 208, 180 E.R. 80. After pointing out that ’mw
Crown always appears (in England) by the Attorney General
in a Court of justice, eﬂ“)eciauv in a Court of 1:4qmw where
the interest 03. Lhe Crown is concerned, even perhaps in a bm
for discovery, he goes on to say: ‘It has been the practice, ™
which T hex,b never will be discontinued, for i the officers of the |
Crown to throw no difficully in the way of any proceeding
for the purpose of bringing matters before a Court of justice .
where any real point of dificulty that reguires judicial decl- /
sion has occurred.”” J

Counsel for the appellants argues that the Crown does not
have immunity and that in this case an attempt has heen

e .

15— W.W.R.
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made to prevent the appellants from inquiring into the ye:
Jsme, ie, if the report was or was not a nuility,

% s ) .
= I agre ‘ch?i the Crown should not throw cbstacles in +th
gan .

way of 1 is s..ucuwfmg in a proceeding where the
; Indirect] y s Involved bul one camnot o

i of S. .2"(2} c»f he Jufw. ture Act, '**Iucn have a
}f pose, and u i,L permission hed BOEH etant

e::mu, dhe r

: 18 ‘graniod undes

Fa Rl a4 = -
ton I am satisfied that'there is no jurisdiction 1o proceed witl
e moti cma

5

The Crown also took chiection to the form of I
ings in that the parties or who iz to b bound bv {he s
are not named. 8o far as the certiora
the Rules are laid h in the Rules of C‘ 'c, R
Pursuant to R. 74 pon the notice ¢f moiion f"or an

,m.
F{
si,
J 5

743, Y
in the natuve of cert omn, & notice shali be

“You are hereby required forthwith after serviee
return to the clerk of the Su’}if‘;,-L Court at . .. ioo
the process commencing ithe proccedis zs, ihe

a]‘ exhibits fAled, if any, and all things touching the wy

s fully and entively as they remain in vour ens ody,
w:th this notice”

2

Such a notice v as o1 dorsed on the b’x"i: of {m m‘zfm
metion and unless th i

that the proceedings wers imp: owz If is hxm 'L-f«t cert
irregularities in such matiters can be overlooked, I i
sow’s By Co. ond Peters (No. 2), [19 381 2 WAV
CBR. 2538, [1938] 3 D.LR. 791 (Alta.), Fwing { I
certain non~cc:=mplianc:es with the Rule weni to nmcu!azif =
only. We have R. 561 that provides:

“361. No pleading or other proceedings shall be defeatnd
on the ground of an alleged defect of form.”

This dces not dispose of the matter of the failure to name

the parties to the proceedings but with some doubt I am in-
clined to overlook the failure to set out the parties,

In Eruden o. mey?«s (1938), 25 W.W.R. 47, 28 CR. 230
(Man), it was held by Mennin J. that if an mpucw for

ertiorari does noL comply with the requirements of The
Queens Bench Act, R.S.M. 1954, c. 52, similar to our Rules,
-the meotion must be dismissed.

—

~In Re Fanini, [1949] 2 W.W.R. 1, 93 C.C.C. 244 (5.0,
‘Whittaker J. held that non- compqance wn:h some of the
provisicns of a similar Rule was a ground for discharging the
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o pisi. However, as indicated, T am not inclined to find
- defect in the form of the notice of motion desling with
, certiorari.

\s to the other orizinating notice of motion, under the
serta Rules of Couri b ovision is mede for proceedings by
v of originating notice, and R. 405(1) says that such “An
cinating notice ¢hall be in Form G modified in such mal-
¢ as may be necessary having regard to lhe nature of the
Hlication.”

jlowever, under R. 410

«110. Proceedings may be comrnenced by originating notice

LT

ihe following cases:
“(g) proceedings to recover possession of land;

«(p) applcalions for the eppointment of a new trustee
4 or without a vesting ot other conseguential order, or Io
vesting or other consequential order on the appointment
2 new trustes whether the appointment has been made in

wrt or out of coury;

3

“(¢) proceedings

“(iy for the declaration of a beneficial interest in or’a
rarge upon land and of the character and exient thereot, or

“(ii) for a declarvation settling the priority as bebween in-
. - > N N * -
rests or charges, notwilhstanding any eniry in the regisier

}“‘7
¢ the registration or fling of any instrument, or

“(iil)  for an grcer cpnc Ming any certificate of title or

H

nking any titte subject to an interest or charge;

“(dy proceedings whers, under any statute or these Rules, ”

rovision is made that {he proceedings be taken by originating
wotice; ‘

“(g) proceedings for the determination of any question
here there are no material facts in dispute and the rights
f the parties depend upon the construction of

“(i) a written instrunent, or
“iy a statute or order-in-council or a »regma’cian,
tand for a declaration of the rights of the persons interested;

“(fy proceedings for the opinion, advice or direction of
‘he court pursuant to The Trusice Act;

“(g) proceedings to fix the compensation of a trustee;

P




A car owned hy M. was being driven south by . Wilen
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“(h) the approval of an arrangement for the variation o
a trust;

“(i) proceedings to compel partition of land;

“(j) procecdings under Part 34.°

I cannot find that the proceedings herein entitle the
lants to proceed by way of originating notice of m
cause it does not fall squarely within the nrovigion
of the maiters where procesdings may be comn

ina notices.

BRITISH COLUMBIA COURT OF APPEATL
Ty e

Ny 1 Ay e b i ¥ o =) i l"
Ball, McTarlane and Taggart JJ.4.

Thomas v. Aftorney Gerneral of British Colombin, 30 ken

y b B

and Dover
TRTIEIET, B DL - - - £ e zie s - 3.0,
Mifiien v, Allorney General of Briiish Colnmbin

Trials — Aufomobile cecident — Action for dawmmages iried by iur

— Judge’s charge to jury — Whe

1y R b ey e
trer misdirection.

of contro! and overturned in the diteh to it £
to the driver P. as well as to M. and two other GUEeUTS
T. and one 1. The accident was allesedly cavsed by
of an unidentified driver, and the Attorney General w
under the provisions of The iotor-vehicle Act, RLS.B.O

253, s. 108, 2s amended by 1981, o 42, s. 10, The jury fo
unidentified driver wholly to blame and evonersted 2.,
not give evidence. The acecident oceurred during the
darkness on a northsouth highway which ran down
south; it contained at the peint of upset three lanes, one ir
pound downhill traific and itwo for uphill north-bound s
Shortly after the accident a police oficer was af the sezne a
found all four occupants Iying injured and in some d
shock, as well as showing sizng of impairment by alcohol.
a conversation with the driver P. (which he recounted in his evi:
dence) who stated that he was forced out of contrel and o©
road by a car approaching from the scuth which was aeo
the single south-bound lane in an attampt to overtake two s
coming north and occcupying respectively the first and i
north-bound lanes. At trial M., T. and H. swore that P, was foreed
off the road by a south-bound driver who overtcok P. and ihen
cut sharply in front of him forcing him to swerve and brake vio-

2
e nad




INTER-DEFPARTMENTAL CORRESPONDENCE

TO  Mr. Wm. Hurlburt parg  June 18th, 1974,

rooyv Mrs. Ellen Jacobs

Re: Section 24 of the Judicature Act

There sre a few further comuents I wish to make supplementary to

the memo which I provided to you on the Judicature Act.

1. Re Kish et al v. The Direcior of Vital Statistics [1873]
2 W.W.R. 678,

A passing reference was made by Chief Justice Milvain to s.24(2)

G

h
S

YOur

of the Act in his judgment. I enclose a photocowy of that paragraph
infermation. I have discussed the case at some length with Mr. Hughson, who
you will note, appeared for the Director of Vital Statistics. He tells me
that he did not raise s.24(2) at all in this case and that it is not the
practice of the Department to do so in cases where a decision one way or the
other would establish the practice required by, for example, in this case
the Registrar of Marriage Licenses. Mr. Hughson tells me that there are at
least 3 other cases he knows of where s.24(2) has not been raised in an

application on similar facts to this case.

The Chief Justice has mixed his statements regarding the proper
form to initiate the application and reference to s.24{2). Mr. Hughson tells
me that the proper method to commence such an application is by notice of
motion and that all he was agreeing to was that the originating notice by
which counsel for the applicant had commenced the application could be
considered to be a notice of motion for purpcoses of getting on with the hear-
ing of the application. He feels that the difference in form had nothing
whatsoever to do with the Judicature Act and that the technical difficulties
referred to have entirely to do with the notice of motion-originating notice

problem just discussed.

Thus, it is probably reasonable to say that the Attorney-General

eees/2



believes s.24(2) might be applicable in this kind of fact situation, but
that their practice is not to raise it to preclude the hearing of the

application.

Mr. Hughson felt, as I do, that by this judgment, as well as his
deciszion in the recent Calgary case{%hat a fiat was not necessaryv where the
applicant sought to affect the decision of the Calgary City Council, since
it was found that the Council was acting under By-law and not under
“rovincial statut§§ indicates that the Chief Justice will not aliow s.24(2)

to prevent him from hearing and deciding a case before him.

2. I trust the Institute will find of some assistance the list

6]
E
2

by Mrs. Donnelly of the fact situations that have been presented to her

in the applications for fiat. As well, and supplementarv to this, I attach

=

to this memo a photocopy of a letter from Mr. Stevenson, in which he lists
gome of the cases he knows of. I can ouly state again in answer to

Mr. Stevenson's menftion of fiats baing denied +that Mvs. Donnelly has advised
that within her experience in the Departwent and after perusing such other
documents as werxe left by the previous CGovernment, thk=é she knows of no

fiats being denied.

3. Mr. Hughson and Mr. Axler of the Attorney~General's Department

advised that the Mikkleson et al v. The fichway Traffic Board (1947) 1 W.W.R.

342 case did not result in an amendment to a statute to cover the preblem of

the definition of "action®.

4. Regarding the recent application by Mr. Gordon Wright for a Writ
of Mandamus to force the Lieutenant Governor to held a hearing as a "visitoxr"
under s.5 of The Universities Act, I wish to advise that the application

has been set cver to be heard at the end of July. Mr. David Axler of the
Attorney-General's Department, who has done considerable briefing on the

problem, feels that no fiat under s.24 will be necessary.

I trust that this information will be of some assistance to the

Institute when considering this matter.

Ellen Jacobs.

EJ:ms

Encl.
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INTER-DEPARTMENTAL CORRESPONDENCE

wo __ ALL MEMBERS OF THE BOARD June 18th, 1974,
DATE

rpoy . We H. HURLBURT,

Re: The Judicature Act, Section 24

1. Here is Mrs. Jacobs' research paper which recommends the
abolition of Section 24 which is guoted at page 1.

2. Tt will be noted that Section 24 (1) prohibits any action
against a member of the Executive Council in the execution
of his office, unless permission is obtained. Section 24(2)
prohibits an action for injunction, mandamus, prohibition or
other process or proceeding interfering with anyone acting
under statute or order in council, without permission.

3. WNote that although the Mikklesen case referred to at
page 5 of the research paper might indicate a restrictive
interpretation of Section 24(2), the passage Ifrom the
Aremex case at page 8 would indicate a danger that Section
54(2) would come close to wiping out the procecdings against
the Crown Act.

4. T should mention that Eric Huchson of the Attorney General's
Department does not suggest that Secticn 24(2) is of any
particular value or that anyone feels strongly in favour of
retaining it. With regard to Section 24 (1) he seems to regard
it primarily as a means of ensuring that actions are brought
against Her Majesty the Queen rather than against a minister.

5. The Attorney General himself, however, appears to have a
feeling that there can be circumstances under which the court
might interfere by way of injunction, particularly interim
injunction, with some transaction or operation which is an
important matter of government policy, and I am not able to
say that his fear is unreasonable. When we spoke to him on
June 14th, he made this point. In reply to him, Section 17
of the Proceedings against the Crown Act was referred to;
that section prohibits injunctions and orders for specific
performance against the Crown, while permitting, in lieu
thereof, an order declaratory of the rights of the parties.
His rejoinder was that although an injunction might not be
obtainable against the Crown, it would be possible to obtain
one against all the individuals involved, thereby effectively
obtaining an injunction against the Crown which, of course,
cannot act except through individuals. We did not pursue
that point any further, but I now note that Section 17(2)

of the Proceedings against the Crown Act also prohibits

injunctions against "an officer of the Crown" if it would
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"give any relief against the Crown that could not have been
obtained in proceedings against the Crown." It seems to me
that this goes a long way towards meeting his point, even
assuming that we agree that his point is valid, but it may

be that we should consider a strengthening of that subsection,
though no doubt the fact that it is a uniform act may militate
against that suggestion.

6. There may be objections te ruling out the injunction,
particularly since without an interim injunction irreparable
harm might be suffered. My own thought is that upon occasion
the Executive must be able to act and that the interests of tha
individual must give way, though such cases should be ones of
very substantial importance. If that is so, then the Executive
should be able to proceed in the knowledge that it can be
called to account only by the Legislature or the electorate.
Bearing in mind the power of the Court to make a declaration,
the pressures upon the Executive not to do anything they

should not are likely to be fairly strong.

7. I attach copies of pages 47 to 51 of B.C. Law Reform
Commission Working Paper MNo. 7, Legal Position of the Crown,
which I think was prepared by Jim Matkin. This will serve two
purposes. Firstly, it gives arguments against the proposition
that the injunction is necessary. Secondly, it suggests that
if the interim injunction is to be abolished, it might be
possible to substitute an "interim declaration" corresponding
to the interim injunction, in addition to the existing power
to make a final declaration. I find some attraction in the
notion of an interim declaration, but I have some trouble in
seeing just what it would do. An interim injunction is not
based upon an establisghed legal right as is a permanent
injunction, so that there is no existing right to declare

(I ignore the suggestion that a final declaration should be
made on an interlocutory application which seems to me to

be wrong). What would the interim declaration declare? That
the balance of convenience is in favour of the Crown or

Crown officials not proceeding, and that if they do proceed
there will be irreparable injury?

8. There is one point that may not be within the scope of
this project. Section 24 of the Judicature Act at least
permits any form of action so long as permission can be
obtained, and that is some advantage particularly since
permission is given as a matter of practice and since

there is some moral pressure on the Cabinet not to appear

to be keeping a citizen away from the courts. Section 17

of the Proceedings against the Crown Act does not allow

an injunction to be made if permission is granted, and may be
it should be possible to obtain such permission. I think on
the whole the point is without substance since if the Crown
is going to behave it is more likely to behave under duress
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11 Members of the Board,

of a declaration than upon an aDpllcatlon for permission to
sue, and if it would grant the permission it would probably

conform to the declaration.

T think that the Board should address its

In summary.,

mind to the following guestions:
should

Subject to what has been said about injunctions,

15
the Institute recomnend the abolition of:

(1) ESection 24{1)

(2) Section 24{(2).

2. Should injunctions still be prohibited:
(1) against anyone actlng under statutory or

order in council authoriity?

nst any officer or emsloyee of the Crown

(2) again
Stitute or order in council?

acting underx auuhorlty of
(3) against an employee certified by a minister to
be acting under the instructions of that minister?

against anything being done under a certificate

(4) i
from the Lieutenant Covernor in Council that a
transaction or operation is necessary in the public

interest?

=

Also pleaoe find attached a further memorandum from
This is supplementary information

Mrs. Jacobs and enclosures.
and I do not think that it changes anything.

W. H. HURLBURT.

WHH:s1
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D. Justification for Restricting Injunctions

ng by injunction in

The restriction on pro
the English Zct was ap n

-

ceedin
parently justified on grounds of
expediency. The Lord Advccate sp

pcke in favour of the
provision in the House of Commons because he said "one
must keep in wind the fact that the Crown may have to

t%ko be"tﬁln steps at the shortest possible notice which

1

infringe the rights of subjects....” Sir Thomas Barnes

No doubt the principle underlving this provision
is that in times of naticnal emergency the Crown
may be coipelled to take, at the shoriest poc=
sible notice and with the certaintv thatb its
operations will not be interrupied by the courts,
measures which may be thought to infringe the
rights or alleged rights of the subject. In
such a cace the appropriate course is for the
Government of tbehéaymta ask Porlisment to val-
idate what it has done and no doubt Parliament
will in those cases decide how far the acts of
the Crown 2 justified in the circumcstances.
If Parliam: cpproves of what has been done

and ratlhien it by retrospective legislation

it will also no doubt provide compensation

for the persons aggrieved. The freedon of

the IExecutive to meet a crisis by action of

this klnv would be fettered if it were open

to the subject to obtain an interim injunc-

tion restraining the Crown from deing what it
thought necessary in the public interest. (2)
The fallacy of this justification is that it assumes the
courts will not be sympathetic to the urgency of the sit-
uation and that it is desirable to allow the executive
to exceed its authority. There is little or no evidence
in Canada that judicial review has ever prevented the

executive from taking immediate action. Indeed during




the Second World War the Canadian courts' attitude to
the emergency has been ably criticized as too compliant.3
Tt is also questionable whether the words of scction 21
are apt to support the justification. Injunctions granted

against Crown servants in their personal capacities would

b
s 4 ) . Co .
not be prcohibited. Murther, if the no injunction clause

td

is treatcd ag a privative clause it will cleaxly not pro-

P

tect from judicial review the unauthorized actions of

in an article entitled "Injunctions Againct Czown OZITi-
6 . : "
cers. " He sugooests that the restrictions in the BEngliish

~deralism do not beseb the government of
"i!

B

Because of Canada's federal divicion

of powers a closexr parallel may be found in the laws

of the United States and Australia. The injunction is | |
available in the United States as a device for control- |

. . o , - 8 o .
ling unauthorized government activily. The injunction

is also permitted as a sancticn egainst breaches of

&)
public law in Zustralia.” The injuncticn appears to
have served a useful function in the enforcement of
public duties by private plaintiffs where the injury

causes special damage peculiar to the plaintiff.

In his study of CGovernmental Liability, Pro-
fessor Street recommends the use of injunctions against

the government. He states:



It is sub.:ted that the ends of justice
would be @ .-od by making indunctions avail-
able agains! -~ wernment servants. To with-

hold them a- :t a servant even where his
act is plai: llegal, 1f he merely purports
to be actino ohalf of the Crown, is par-
ticularly ol ‘onable. The Treasury Soli-
citor says t his immunity is essential
becauas* the » might in an emergency want

RO override |
to decide wh
that it wou’

intericcutor

taw, leaving it to Parliament

genny
over, i

¢
=

A B

injunction is a discreticn emedy. It is
vet ancther cxample of the ilingness of
the IExecutive to trusht the ciary. Epglich
law comnpares uniovourably with hustralia
and the Unitecd States in this egard. (10)

b =

The method of proceeding avainst the Crowr

where the injunction is prohibited is by a declaratory
. 11 , . ,
judgment.” Because declaratory Jjudgments are almost

never disregarded by go

seem to provide the same relief against the Crown as if
an injunction were used. However, there is an important
distinction between the two procedures that does make

the declaratory action a less attractive remedy. There
is no interim relief available to pregscrve the matter in
dispute until the guestion can be litigated in a declar-
atory action. It does not seem possible to get an
interlocutory injunction against the Crown. In Underhill

C 12 . . .
v. Ministry of Food an interim declaration was sought

to prevent the Ministry of Food from implementing a war
time rationing scheme that may have had the effect of

putting the plaintiffs out of business. It was alleged



that the Ministry excecded its

vant legislation. It was also

was cstopped from implementing

93]

authority under the rele-—

argued that the Ministry

the rationing

scheme.

The case was dismissed con the grounds that the court
had no jurisdiction tc make an interim declaration in
subsgstitution for an interlocutory injunction. Mr. Justice
Romer saids :

[Counsel for the Ministrv] says that when the

Crown Proceedings Act, 1947, e. 21 refers to

the court making a declarastion, it refers to

a final declaration, and it is an unheard of

sugoention that an interlocutory declaration

ashould be e which might be in precisely

the opposite sense of the i colar

made at the trizl. He say L I think

rightly savs, that what is 1y donc on

tLe he ur;ng ox an interlo application

is to grant some form of ry renedy

which will keoep mathers in s guo until

the rights of the particcz timately

founda and declared, and © cordingly, the

reference “"?q a dool s of rights

means d on at the as distinct

from a clarazi@n on som rlocutory

applica (13)
This statement of the rule was quoted with approval by
the English Court of Appeal in Int. CGenexal Electric Co.

. . 1 B

v. Commissioncrs of Customs and Excise. This case
raised the same issue and the court added to the reasons
of Romer, J. the proposition that in procecedings between

subjects it was "perfectly pla
laration could not be granted,

section 21 of the Crown Proceed

in'" that an interim dec-
therefore because under

ings Act the court only

1

has "... power to make all suc

to make in proceedings between

h orders as it has power

11

subjects. ... No interim



r

order can be granted against the Crown. The weakness of
this logic is that as betwecen subjects there is no need

for an interim declaration because an interim in

*3
.
o
jn]
Q
%3
=
O
s

can be obtained. But an injunction, interim or final,
cannot be granted against the Crown. There is then a

need for an interim declaration against the Crown.

Lord Justice Upjonhn in the Court of A

suggest that in special
be granted on an interlocutory procesding. Such a dec-
laration weuld have to deteormine finally the rights of
the parties end would not be open to further review oxn-
cent on appeal. Thig kind of declaration would he rar

and would not pexifiorm the funcliion of an interim injunbm

tion to preserve the status cguo until the

. o o Yoy A e T T B oy ey o v o en PSRN Y e

parties can be finally determaincd. The learned judge
1Tuded . W e + e ouitoe coleas 1 - 1 N e Y e

concludeda: It seemsz to me guite clear that, 1n procecd

The above cases are both Englich decisic
which are not binding in Canada. It seems unlikely, how-

ever, that any different ruling would be give
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court.
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