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GENERAL J:NTEODUCTI.ON 

A. · -rn·tr·o-a.uc·t·i·on 

The purpose of this study is to examine the legal 

problems which arise when damage or loss is caused to one 

or more persons by the negligent or other tortious acts of 

two or more persons. In some instances the loss or damage 

may arise partly due to the fault of the victim himself, in 

which case we say that the victim was contributorily 

negligent, and in other instances the loss or damage may 

arise solely from the joint or several torts of others. 

In Alberta there are two Statutes which deal with 

these matters; they are the Contributory Negli-gence A·ct, 

R.. S.A. 1970, c. 65, and· The Tort·-Feasor·s· ACt1 R. S. A. 1970, 
c. 365. ·This study will undertake an examination of these 

two specific Statutes, with a view to their revision and 

consolidation. 

Related to the determination of the major issues 

of this study is the determination of two other important 

topics. 

The first is whether the provision in the· Hi.ghw'!Y 

· Tr·a·f"f·i·c· Act, R. S. A. 1970, c. 169, s. 214, which creates 

what is known as "guest passenger discrimination", should 

be repealed, and the second is whether the provision in the 

· Mar ·ried Women•s· Act, R. S. A. 1970, c. 2 2 7, s. 3 (2 ) ,  which 

creates inter-spousal tort immunity, should be repealed or 

replaced. 
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B . : The: B:'C'Ope-: bt·· the: E){i"Stin-g-- L·e:<ji"S'la·tton 

The· eo·n·t·rlbtftor)f Neg1·ig:ence .Act, supra, deals 

with the situation where by the fault of tvvo or more persons, 

damage or loss is caused to one or more of them, or where by 

the fault of two or more persons damage is caused to a third 

person who was himself not at fault. The Act allows a court 

to establish different degrees of fault between persons whose 

fault contributes to the same damage or loss, so that each 

will be liable to those persons who have suffered the 

damage or loss, only to the extent of his own degree of 

fault. It permits a victim of the combined fault to recover 

damages even though the victim' s own fault contributed to 

his damages. It permits a victim of two or more persons' 

fault to recover the total amount of his damages, less any 

reduced portion for his own fault, from any of the other 

persons, with the right reserved to these others to recover 

contribution from any of the wrong doe�s who have not contributed 

in accordance with their degrees of fault. It does not 

permit an injured spouse to recover from a third person 

those damages which were caused by the fault of his or her 

spouse, but only those damages which were caused by the fault 

of that third person. It also does not permit a gratuitous 

passenger to recover from a third person those damages which 

were caused by the fault of his host driver, but only those 

damages which were caused by the third person, unless the 

gratuitous passenger is able to establish that his host 

driver was either grossly negligent or tha,.t. his ..mis.concJuct was 

wilful and wanton. Finally, the Act permits a finding by 

judge or jury that the acts or omissions of the parties 

were so clearly severable and subsequent from each other 

that it can not be said that they contributed to the same 

dam�ge or loss. 
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.The' "rol"·t�;Feaso·r·s' Act· su}">��, deals with the situation 

where a f?erson suffers dama,ge as a result of the joint or 

several torts of two or more tort�teasors. The Act allows 

more than one action to be instituted against joint tort

feasors, although plaintiff has recovered judgment against 

one of them. The Act limits the maximum recoverable by a 

plaintiff to the amount of the judgment given in the first 

action. The Act allows a joint or several tort-feasor who 

is liable to the plaintiff in respect of the damage to recover 

contribution from any other of the tort-feasors who is 

liable or who if sued would have been liable in respect of 

that damage. The amount of contribution recoverable shall 

be such as the court may find to be just and equitable having 

regard to the extent of responsibility of the tort-feasor 

from whom it is sought. 

c. Consolidation of the Two Statutes 

It is obvious that both of the above enactments 

treat different aspects of a common factual situation; 

namely, the situation whereby due to the tort, be it negligence 

or some other tort, of two or more persons, damage is 

suffered by either one of the wrong-doers themselves or by 

someone else. 

The important contribution made b� th� c ontributory 

· NegTi.gen·ce· Ac!: which is not made by the· T'o"rt·-F'e·a·s'o"rs· � is 

that it gives a person who has by his fault contributed to 

his own damages the right to recover a share of these damages 

from others, whose fault has also contributed to the loss. 

This is, of course, a reversal of the common law position 

regarding contributorily negligent plaintiffs, whereby 

contributory negligence was a complete bar to plaintiff's 

right of action. 
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T.he .imJ?ortant contribution made by the Tort·-

. F·e·asox•s· 1\:ct, is the reversal of the common law rule that 

judgment recovered against one joint tort-feasor precluded 

plaintiff from instituting action against any other of the 

tort-feasors, even if he found himself unable to execute the 

judgment in full. 

Both Acts allow contribution between tort-feasors. 

The co·n·t·ribu·tory· Ne<Jli<Jehce· A'ct allows contribution between 

those at fault to the plaintiff and jointly and severally 

liable to him, and the· T·or·t·-p·e·a·sor·s· Act allows contribution 

between joint or several tort-feas�rs. 'rhese are reversals 

of the common law position that there is to be no contribution 

between tort-feasors . 

. Due to the similarity between the Statutes it is 

respectfully suggested that they both be consolidated into 

one legislative enactment. 

The obvious advantage of such a proposal is the 

efficiency and orderliness of dealing with all problems 

involving a multiplicity of tort-feasors in one enactment. 

This suggestion of consolidation has been made 

previously by others. The Alberta Commissioners studying 

the problem of "Contr'ibutory Negligence and Tortfeasors" 

recommended that "there should be a Uniform Tortfeasors Act 

combined with the Uniform Contributory Negligence Act". 1 

1contributory Negligence And Tort·feaso·rs, Report 
Of The Alherta Commis·sioners, at p. 7 4. 
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Glanvil.le W.illiams .:i...n his book l{Joint Torts and Contributory 

Nec;iligerice ••, Ste}?heris & Sons Limited: London, 1951 reconunended 

that "the opportunity should be taken of linking t()gether 

the rules relating to concurrent tortfeasors and contributory 

negligence in an integrated measure". 2 

Only three of the nine common law Provinces of 

Canada have two Statutes dealing with the issues of contributory 

negligence and joint or several tort-feasors--Alberta, Nova 

Scotia 3 and New Brunswick. 4 Of the remaining Provinces, 

only Manitoba 5 has dealt extensively with the problems 

which arise in relation to contributory negligence and joint 

torts in one enactment the other Provinces dealing mainly 

with the question of contributory negligence in a Contributory 

Negligence Statutee Saskatchewan 6 and Ontario 7' 
have 

incorporated some problems relating to contribution between 

joint tort-feasors in one enactment with other sections 

dealing with contributory negligence matters. 

2At p. 497. Many of the issues and recommendations 
discussed hereafter are those raised by Williams in his famous 
book on this subject. This work will be referred to as Williams. 

3contributory Negligence Act, R. S. N. S. 1967, c. 54; 
Tortfeasors Act, R.S.N. S. 1967, c. 307. 

4contributory Negligence Act, R. S. N. B. 1952, c. 36; 
Tortfeasors· Act, R. S. N. B. 1952, c. 232. 

5The Tortfeasors and Contributory Negligence Act, 
R. S.M. 1970, c. T90. 

6The Contributory Negligence Act, R. s. s. 1965, c. 91. 

7
The Negligence· Act, R. S. O. 1970, c. 296. The 

remaining Statutes in the other Provinces are: B. C. - Con
t·ributory Neg·ligence Act, R. s. B. C. 1960, c. 7 4, a5amendea 
S. B. C. 1962, c. 15; S.B .. C. 1969, c. 35 s. 4; S.B. C. 1970, c. 9. 
Nfld. - The Contributory Negligence Act, R. S. Nfld. 1970, c. 61. 
�I. - The Contr1butory Negl1gence Act, R. S. P. E. I. 1951, c. 30. 
In England - The Law Reform (Contributory Negligence) Act 1945, 
8 & 9 Geo. 6 c. 28); The Law Reform (Marrled Women And Tortfeasors) 
Act 1935 (25 & 26 Geo. 5 c. 30). 
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The guestion of consolidation however is mainly 

merely a question of technique. J:t does not 9'0 to the real 

problem of what the substance of any legislation dealing with 

contributory negligence an� �?���
.
���������?r� ��ould be. 

For example, the Manitoba· T·o-r·t·f·e·a·s·o-r·s· ·and eo·ntrib'trt·o·ry 

Ne-gligenc·e· Act contains nothing of substantial difference 

from the present Alberta Statutes--the provisions are merely 

merged into one Act. The major examination of this study 

is to inquire into whether changes of substance should be 

made to our present legislation. 

D. Dis·tinctions· Be·tween· Di£·f·er·en·t· Type·s· ·o·f· Tort·-F·eas·ors 

As indicated above, the purpose of this study is to 

examine those situations where a damage or loss is suffered 

due to the tortious acts of more than one person. 

We must initially discuss the various ways in which 

this can occur. 

Damage or loss may result from the tortious act 

of one person, for whose act another may be responsible. 

Examples of this are master - servant relationships, principal -

agent relationships, and Statutory imposition of liability 

on one person, e. g. an owner of a car, for the acts of another 

person, e. g. the car' s driver. 8 

Damage or loss may result from the combined acts of 

8aighway Traf·fic Act, R. S .A. 1970, c. 169 s. 213. 
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o.f two. or more l?ersons acti�9 in conce�t�-----
�� a.x�J(�� .. ?f 

.. 
this 

occurrence can be seen in the ·case of' Be:e-chain v. · ·Hentler·s·on· ·a·nd 

· Hous·to� 9 where an injury resulted to a passenger in a bus 

when two highway workers each threw sand into an open window 

of the bus at the same time. 

In both of the above situations we would say that 

there has been the commission of a joint tort, and that the 

actors were joint tort-feasors. 

A loss or damage may result from the combined · 

torts of two or more persons. In this case each person' s 

tort is an independent cause of action, but the damage 

produced is one damage. An example of this occurrence can 

be seen in the case of Sargent v .. Canadian Coachways Ltd. 

et al. 1� In this example a driver of a vehicle drove it 

negligently causing it to go into a ditch which had been 

.negligently dug by an excavator. One damage to a victim was 

therefore caused by the independent negligence of two tort

feasors. 

In the above situation we would classify the tort

feasors as several concurrent tort-feasors, solidary wrong

doers or simply co-tort-feasors. 

The present legislation is concerned both with joint 

tort-feasors and several concurrent tort-feasors, i. e. it is 

concerned with the situation where loss or damage arises 

either from a joint act or two independent acts. It is not 

concerned with a situation where two independent acts may 

9 I 19 51 J 1 D • L • R • 6 2 8 (B • C • , S • C t . ) 

10 { 1950] 2 W. W. R. 1217, @1951] 1 D. L. R._609 
.(J\1 ta. , A. D. ) 
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occur concurrently but which_ do not J?roduce or contribute 

to th_e same dam�9"e. 

It is important to realize that the distinction 

between joint tort-feasors and concurrent several tort-feasors 

had and still has important legal consequences. 

At common law the liability of joint tort-feasors 

derived from one cause of action and therefore once one 

was sued and judgment was recovered against him, there was no 

possibility of the institution of another action against one 

of the other joint tort-feasors. This was based on the 

principle of "transit in rem judicatam". Therefore, if the 

victim made the unfortunate error of not suing all joint 

tort-feasors and recovering against them all, but chose one 

of them w�o was not able to pay the full judgment, he was 

unable to proceed against the others. This did not apply 

to concurrent several wrong-doers, the causes of action 

against them being different. 

This distinction has been abolished by the· Tort

Feasors Act for the purposes of the above rule. Section 4{1) 

of the Act allows more than one action to be brought against 

joint tort-feasors even though judgment has been recovered 

against one of them. To discourage plaintiffs from instituting 

actions however in search of the best judgment possible, the 

Act in s. 4 (1) (b) states that the highest amount recoverable 

is the amount awarded in the judgment first given, and to 

further discourage litigation, the plaintiff will not 

be awarded costs for these subsequent actions unless the 

court is of the opinion that there was a reasonable ground 

for bringing them. 

The abolition of the one judgment rule should be 



regarded as a. good thi�g. Ther·e is little ·fairness in 

depriving a plaintiff of his full remedy when he has 

been injured by the acts of others because he has been 

careless in choosing his Defendant, and the reason for the 

prohibition is based on a technical nicety. On the other 

hand, the provisions above included to discourage further 

litigation are well worthwhile. 

9 

The common law distinguishes between joint tort

feasors and several concurrent tort-feasors on another ground 

as well. Due to the concept that joint tort-feasors have 

jointly injured the Plaintiff and that the cause of action 

against them is one and the same, if the Plaintiff effects 

a release with one of two or more joint tort-feasors, all 

joint tort-feasors are released. Because the cause of action 

is the same, and because by a release Plaintiff agrees to 

give up his cause of action, the logic of the common law 

position becomes evident. This would and does not apply 

to several, concurrent tort-feasors because in this case 

although the damnum is the same, the injuria is different. 

Satisfaction by a several, concurrent tort-feasor of the 

Plaintiff's claim would of course release the other concurrent 

tort-feasors so as not to enable the Plaintiff to recover 

more than his fair amount of loss. 

The common law rule regarding releases between 

joint tort-feasors has been unchanged by the Tort�Feasors 

Act. Because of the obvious harshness of this rule, especially 

in cases where a Plaintiff did not mean to release all 

but only some but acted out of ignorance of the rule, the 

courts have tried to aileviate the situation. The main 

method of doing this has been by distinguishing between a 

release and a covenant or agreement not to sue one or the 

other of two or more joint tort-feasors. An agreement not 
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to sue does not affect .the l?laintif;f's. cause ·of action so 

that he may rroceed �9ainst the rest. The difficulty with 

this method of apJ?roach however is that it becomes crucial 

for the court to decide whether what the Plaintiff effected · 

was a release or agreement not to sue, the difference between 

the two in many instances not being great, and the second 

and more significant criticism of this approach is that if 

the court resolves that something is in fact a release it 

leaves a Plaintiff 'Vvithout a remedy. I would submit here 

as I did above that the agrument that a joint tort is based 

on only one cause of action is one of academic interest only 

and is certainly not weighty enough to allow an injured 

person to become remedyless because of it. At present the 

safest method of proceeding for a Plaintiff wishing to 

maintain his cause of action against some join·t tort-feasors, 

but wishing to not proceed against others, is to include in 

his agreement with those ·vJith whom he is settling an express 

reservation of his rights. 

The Tort-Feasors Act having recognized the possible 

inequity of holding too strongly to the common law rules 

regarding joint torts in relation to the single judgment 

rule, should also recognize the possible inequity in maintaining 

the common law rule re: releases. The courts having held 

that a covenant not to sue, and a discontinuance of action, 

do not prevent a Plaintiff from proceeding against joint 

tort-feasors should now be given the opportunity to do so 

in relation to releases as well. 

At common law there could be no contribution 

between tort-feasors, be they joint tort-feasors or several 

concurrent tort-feasors. As we will see, the present 

legislation has abolished this no contribution rule for both 

categories of cases. 
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Joint tort-;feasors and s everal1 concurrent tort .... 

feasors· have been brought closer tosether by the present 

legislation. If the ·rule regarding releases is revised, 

there would no longer be any practical distinctions left. 

Glanville Williams suggests that a new term be developed 

to deal with both types of tort-feasors, namely, "concurrent 

wrong-doers". He would define them as follows: "parties 

becoming concurrent wrong-doers as a result of vicarious 

liability, breach of joint duty, conspiracy, concerted 

action to a common end, or independent acts causing the 

same damage". 11 I would respectfully endorse this proposal. 

SECTION ONE 

RESOLUTION OF THE ISSUES WHICH ARISE WHEN AN 
INNOCENT PLAINTIFF SUFFERS LOSS OR DAMAGE 

·nuE TO THE TORTS OF TWO OR MORE CONCURRENT 
WRONG-DOERS. 

A. Genera·l· "Introduction 

This section deals with those issues which arise 

when an innocent plaintiff suffers loss or damage due to the 

torts of two or more concurrent wrong-doers. 

We have recommended above that a release entered 

into by a victim of a loss or damage with one of two or 

more joint tort-feasors should not serve as a release of 

all joint tort-feasors and that this reform would assimilate 

llwilliams, at p. 83 . 
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the rules relating to concurrent, .several wrong�doers with 

those ·relating to joint tort.-.;feasors. The term suggested 

which would be applicable to all tort�feasors who are 

responsible to th� plaintiff for the same damage was the term 

"concurrent wrong-doers11• We must now examine those important 

issues which arise when an innocent plaintiff, as contrasted 

with a contributorily negligent plaintiff, seeks recovery 

for loss or damage suffered as a result of the acts of 

concurrent wrong-doers. We save for a future section those 

issues which arise when a contributorily negligent plaintiff 

is similarily injured. 

B. Contribution Between· Wrong·-oo·ers 

(i) Introdu·ction 

At common law th� courts did not have the power to 

apportion liability bet\veen wrong-doers and when an innocen·t 

victim suffered damage or loss as a result of the joint 

tort of two or more joint tort-feasors, or two independent 

torts of several, concurrent tort-feasors, each tort-feasor 

was liable to the plaintiff for ·the whole· o·f· ·the plain·tif£-' s 

loss. The courts did not enter into an inquiry into the 

degrees of wrong doing of each of the tort-feasors, and 

because of the nature of the plaintiff' s loss, it being one, 

indivisible loss, it was natural for each of the wrong-doers 

to be responsible for the whole. Indeed if it were other

wise, and the courts could determine from the facts that 

defendant A caused one portion of the loss and defendant B 

caused another portion, the defendants, by definition, would 

not have been joint or concurrent, several tort-feasors. The 

essence of being joint or several, concurrent tort-feasors 
is that one indivisible loss results from the tort (s}. This 

approach that the concurrent vTrong-doers are each responsible 
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to the J?laintif;f .for. the ·whole ·o.f hi.s loss is there-fore an 

essential vart .of th_e ex'isting le�islat.ion as well. 

-The commo� law went further, however, than merely 

creating liability· iri solidum between concurrent wrong

doers. It did not allow the tort-feasor from whom the whole 

damage may have been recovered to coll·ect any contribution 

for this payment from any of the other wrong-doers. There 

were several reasons for this approach. 

The most important was probably based on the 

maxim ·n� turpi c·ausa· non· ori·tur· ac_tio". The courts were 

unwilling to give aid to a wrong-doer, and to allow a wrong

doer to come into court and seek relief from the consequences 

of his admitted wrong doing. The first case which laid 

down this. important principle was the case of Merryweather 

v. Nixan (1799}, 8 T. R. 186, 101 E. R. 1337. The principle 

said to be established there was that "if A recover in tort 

against two defendants, and levy the whole dfu�ages on one, 

that one cannot recover a moiety against the other for his 

contribution". 12 

Other reasons given for this rule were that it was 

an effective punishment for a wrong-doer to be forced to 

pay all of the damages, and that it would be a deterrent to 

others who were contemplating wrong doing if they realized 

that they could be made to pay for the total loss. Of 

12 At p. 186; 133-7. 
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course. ·counter-a�9uments were also heard, one be.i!l9 

that by not allowin9 one ·wrong-doer to collect contribution 

for the damages which he was forced to pay from the other 

wrong-doers, you were encouraging wrong doing by giving 

wrong-doers a good chance of escaping completely from the 

consequences of their acts. Perhaps the most compelling 

argument against the rule was that it was unfair to force 

some people to pay when at the same time others who were 

equally to blame for the damages escaped unscathed. 

The rule forbidding contribution at common law 

became less stringent and it becamE? open to argument that it 

only applied as to tort-feasors whose acts were maliscious1 

wilful, or intentional and not to those liable only in 

negligence. This was the view of Glanville Williams who 

states: ."In view of these cases, and other American cases 

to the same effect, the view may be taken that, even at common 

law, the rule in· Me·rrywea ther v. Ni:xan applies only as between 

conscious, wilful, maliscious, or intent onal tort-feasors." 

l(p .. 83) ]. 13 In fact, the case of· Merr�ther v. Nixan 

itself dealt with an intentional tort, namely conversion1 

and the reasons as far as punishment and deterrence are 

concerned do not strongly apply when the act is one of 

inadvertence rather than wilfulness. 

· The· Tort·-p·easors Acts 4 (1} (c) states that "any 

tort-feasor liable in respect of that damage may recover 

contribution from any other tort-feasor who is or would1 if 

13williams, at p. 83. 
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sued, have beeri liable in resr.ect o;E the same dam�ge, 

whether as a joint tort�feaso.r or- otherwise • • • " , and 

therefore ·the common law rule against contribution has been 

�evers�� _b�(. 
�he existing legislation. The· Con·tr·ibutory 

· N·e·g:l·tg·e·n·c·e· Act, s. 3 (21 , also provides that ''where two or 

� more persons are found at fault they are jointly and severally 

liable to the person suffering the damage or loss, but as 

between themselves, in the absence of any contract express 

or implied, they are liable to make contribution and indemnify 

each other in the degree in which they are respectively 

found to have been found at fault". Therefore this section 

as well abolishes the no contribution rule. We will 

examine this latter provision more closely later. 

Although it is clear that the presen·t Tort·-F'easors 

·Act allows for contribution between tort-feasors, many things - . 

about the present provision are not clear. 

(iil . co·n·t·ributio·n Between· Intentional· Tort-feasors 

The Tort�Feasors Act does not clearly specify 

whether the right to contribution exists in cases of intentional, 

maliscious or wilful torts, as well as in cases of negligence. 

The Act states that it applies to "any tort-feasor liable 
11 . . There is no qualification to the type of tort 

involved. The Act also gives the court the discretion to 

determine the amount of contribution recoverable based on a 

finding as to what is •rj.ust and e.quita:hl.e having ..reg.a.rd to. 

the .extent a.f that .pe�son' s res.l?onsibili ty for the damage" • 

It may be that by using the word "responsibility" instead of 

the word nfault" the Act implies that contribution will be 

available to intentional tort-feasors. 

On the other hand, the arguments for refusing 
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contribution between intentional tort-feasors may prevail over 

the ambiguous wording of the Act. This may lead to the 

situation whereby some courts will apply their discretion in 

favour of intentional tort-feasors on one reading of the Act 

whereas other courts may determine that in order for the common 

law to be definitely altered, on this point, the Act must be 

specific and clear, and therefore that there is to be no 

contribution between intentional wrong-doers. Let us recall 

that the three primary arguments for refusing contribution 

between intentional tort-feasors are (1) the maxim � turpi 

causa (2) the desire to punish and (3) the desire to deter. 

On the other side are arguments (1) that the need to punish 

is not part of the assessment of damages in tort law 

(2) intentional tort-feasors will not be deterred but may even 
----

be encouraged by the restriction (3) it is inequitable to 

allow certain tort-feasors to escape and to allow the entire 

burden to be placed on the others (4) intentional tort-feasors 

may not be morally blameworthy, (5) collusion and favouritism 

is encouraged between victim and one or the other of the tort

feasors in arriving at the decision as·to who the unfortunate 

tort-feasor shall be. 

Merely because there is as yet an absence of cases on 

this problem under Tort-Feasor legislation is not a convincing 

enough reason to nlet sleeping dogs lie". In American 

jurisdictions with comparably unclear legislation, judicial 

decisions have gone both ways on this question. 14 

14see· iht.er ·a·lia: Smith, · Wyomih·g· Gon·t·rihu·tion· Arriong 
Jo·i·n·t· T·ox·t·-·fe·a·s·ors (1974), 9 Land and Water Law Review 589; Thode, 

· Compara·t·ive· N·egl1gence, Contribution· Among T·ort·-Feasors • ·  . • 
Tl973), Utah Law Review 406; Bruisck, Contribution And 'Indemnity 

· B'etween Tor·t-·feasor·s in Nebraska (1974) 1 7 Cre1ghton Law Rev1ew 
182. Ausubel, The· Impact of New York' ·s· Judi·cially Created 

· Los·s· App·or·tionmen·t· Amongst· Tort·-feasors (1974), 38 Albany 
Law Rev1ew 155; La Forte, Recent Dev-elopments· In Jnint & 

· Sev·era·l· L·i·abi.lity (1973) 1 24 Syracuse Law Review 1319. 
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Glanyille Willi.ams ;pxesents st,ro:n9' &�guments to 

sup;port_ .the J?rOJ?ositton t�t :the contribution section o.f the 

Act is wide enoug� to cover intentional wrongs as well as 

negligent wrongs. The most convincing of his arguments is 

that t�e opening section of section 4 which discusses the 

right to contribution states that "where damage is suffered 

by any person as a result of a tort, \•Jhether a crime or 

not • • •  " ·  Williams states that these opening words were 

inserted in the English Act on the recommendation-of the Law 

:Revision Committee "which expressly advised that the right 

of contribution should be extended even to those guilty 

of intentional crimes". Williams concludes after listing 

eleven arguments to support his proposition that "rationally, 

however, the balance of the argument is in favour of giving 

relief, and it is this view that gives the most satisfactory 

. t ----. h d h " 
15 J..n erpre�atJ..on to t e wor s of t e Tort·-Feasors Act". 

In sum, although I would respectfu1ly submit that 

the terms of the Alberta Tort-Feasors Act are wide enough to 

include intentional torts as well as neglige:nce, that there 

is the possibility of doubt being expressed on this conclusion. 

I would also submit that the courts should, if they are not 

now, be empowered to grant contribution even in cases of 

intentional wrong doing. This could easily he made clear by 

the inclusion in the legislation of a definition of wrong 

doing which would include inter aTia, intentional wrong doing. 

(iii} Ccn·tribu·ti·on· ae·twee·n· Thc·s·e· Who· Ar·e No·t· T·o·r·t·-Ee·as·ors 

A second problem which is identifi;ed by Glanville 

15
williams, at p. 94. 

V 
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Williams in relation to. the J?royision of the> Tb��-...;p·e-asors 

·�which allows for contribution between "any tort-feasor 

liable" is that thi�s by definition would exclude persons 

whose liability to the 'plaintiff was based not in tort but 

on a breach of trust or breach of contract. For example, 

it might be arguable that if a plaintiff suffers injury due 

to the negligence of a doctor and a lawyer, since the liability 

of the lawyer would be in contract and not in tort, the two 

would not be tort-feasors for the purpose of contribution. 

A review of the cases shows how infrequent an event of this 

nature is; no reported cases existing to the knowledge of 

this researcher on the problem. Nevertheless it might be 

advisable in order to forestall a problem in ·this area to 

adopt Glanville Williams' suggestion that a wrong should be 

defined as a "tort, breach of contract or breach of trustn. 

(iv} Who· May· se·ek Contribu·tion? 

Having resolved the questions as to who are "tort

feasors" for the purpose of the contribution .section of the 

Tort-Feasors Act, the next major area of concern is to 

inquire into which of these tort-feasors are entitled to 

seek contribution and from whom. The Act states: "any tort

feasor liable in resp·ect of that damage may recover contri

bution from any other tort-feasor· who· i·s or· "t'lould, if ·sued 

· hav·e· been· liable in· respect· of the· same damage, whether as 

a joint tort-feasor or otherwise, . . . 11 

Looking first to the tort-feasor seekin.� 
_
con,�ri��tion, 

the Act states that he must be a tort.,..feasor· J:i·ab·le· ·in· re·spe·ct 

· o·f· ·tha·t· ·a-am· age. 

Does this mean that the claimant for contribution 

must first have been found liable by action in order to claim 
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contribution from oth_er "t:or"t:-:fe:asors? Cle�r�� not. -. The 

cases 1 tor exam;ple TarnaVa'_ e·t al v. L·a:rs'o'n' et· ux (1956-57) 1 

20 W.W.R. 53 8, (l). C. Altal, have held that a claimant does 

not have to have first been ,found liable in respect of an 

action brought by the party who suffered the damage in order 

to claim contribution. In the words of District Court 

Justice Turcotte in the above case "To hold otherwise would 

mean that in some cases substantial and needless legal costs 

would have to be incurred before liability between tort

feasors could be determined. Settlements would be 

discouraged". (p. 541). 16 It is of interest here that 

other legislation, for example the Ontario Ne-g-ligence Act, 

R.s.o. 1970, c. 296, s. 3, is worded differently from the 

Alberta Act and makes it clear that a tort-feasor may 

recover contribution by settling with the victim, and satisfying 

the court in an action for contribution that the settlement 

was reasonableo It should also be noted here that by 

permitting a claim for contribution to be made by a settling 

tort-feasor under the Alberta Tort-Feasor Act an important 

interpretation of the contribution section of the Tort-Feasors 

Act is being made which could not be made for the contribution 

section of the Contributory Negligence Act since in the 

latter case there is only contribution between persons fo'und 

at fault. 

This result that a tort-feasor need not have 

been found liable before he can claim contribution from other 

tort-feasors does not resolve a more difficult problem. 

16 
At p .  541. 
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What ha}?}?ens undex. the To�t--F�a�?r� �c� , ;i.f a toxt-.feasor 

settles before jud9ment has been recovered �9ainst him, 

claims contribution and it is shOwn by the tort�feasor 

against whom contribution is claimed, that the settling 

party would not have been found liable had he allowed an 

action against him to }?roceed? 

It would seem from a reading of the words of the 

section that the section only applies to "any tort-feasor 

liable in respect of that damage". A person who settles the 

damages with the victim but who would not have been liable 

had he been sued seems not to qualify as a "tort-feasor" 

under the express wording of the section. In the case of 

Marschler v. G. Masser's Garage (1956), 2 D.L.R. (2d) 

484 (Ont., High Court), the court was faced with a claimant 

who had paid the victim the cost of repairs although he 

was in no way negligent nor obligated to do so. This was a 

case under the Ontario Negligence Act, R. s.o. 1950, c. 252, 

s. 3 which although, as was pointed out above, differs from 

the Alberta Act does use the same term "tort-feasor" which 

the Alberta Act uses, the definition of which is crucial to 

the resolution of this issue. Another fact which may have 

been important in the case was that the claimant was claiming 

two items of damage from the tort-feasor, damages owed to 

him for breach of contract, and the amount of settlement 

paid out. It was argued, but rejected by the court, that 

the amount of settlement paid by the claimant were damages 

resulting from the breach of contract notwithstanding the 

Ontario· Ne.gTi·g·e·n·ce· Act contribution section. Therefore the 

case came to be resolved solely on the question as to 

whether contribution was payable to a person who had settled 

with the victim but, who was under no legal liability to 

him 1 under the terms of the N·e·gTigen·c·e· Act. 
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.Ml;. Jus tice Le:Be.l held that .i. t made no difference 

that the ·cl aimant would not have beeri held liab le . He 

comes to this decision on the bas is of sound pol icy. It 

would be unfortunate indeed if a person thinking he i s  

l iabl e  and wishing t o  avoid litigation and extra costs cou ld 

f ind himself without the r ight to contribution shou ld it later 

be shown that he was mis taken and was innocent all the time . 

Mr. Jus tice LeBel doe s  admit that the "words ' tort-feasor ' are 

troublesome " but conclude s  that " the precise and t.echnic al 

me aning (of tort-feasor ) should be pas s ed over " . (p . 490 )  17 

He conc lude s that the word tort- feasor mus t  refer " no t  to a 

person who is held liab le or admits l i abi lity at a tr i al, 

but to a per son who impl iedly a s sume s or admi ts l i abil ity 

when he enter s into a settlement " .  18  (ibid) He does 

concede that the expre s s ions " tort-feasor " and perhaps 

" contribution " and " indemnity "  are not apt " . ibid . 19 

Can the s ame argument b e  used with respect of the 

Alberta Tort-Fe as ors Act? Mr . Justice LeBel think s  not . He 

underscores the words " liab le in re spect of that damage" 

and "whether as a joint tort- feasor or otherwise "  found in 

both the Engl i sh and Alberta Acts, which are not pre s ent 

in the Ont�rio Act, and concludes that s ince the Eng l i sh section 

17
At p .  490 . 

l.
B

'Ibid . ,._...,._ 

1
.
9·rhid . 
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"is not .at a.ll concerned with. s ettlements " as  ts the Ontario 

Act , th_e same argm:nent c annot be use
.
d .  He s ays: " Its 

(referring to Engli.sh. Actl ob� ect, as sub s equent authorities 

s how , was to put an end to the common law .rule against contribution 

between j oint tort-feasor s . In my opinion there i s  no 

resembl ance of sub s tance between the sections " .  (p . 491). 20 

With all due respect to Mr . Jus tice LeBel I 

cannot agree that there i s  any subs tantial difference between 

the Alberta section and the Ontario one , except in words . 

�he spirit o f  the provisions i s  the same , to fos ter settlements 

as indic ated in the case of Tarnava e t  a l  v .  Lar son et ux , 

supra , and the deci s ion reached in Mars chler v .  Mas ser ' s  

Garage , supra , was the j ust one not only for Ontario but 

for Alberta as we ll . It is c lear that it would be folly 

not to al low a per son settling wi th the victim o f  a 

tort for a reasonable amount to recover contr ibution from a 

tort-fe�sor on the ground that he was·under no l iabi l i ty and 

should not have settled . This could conceivably c ause a 

proces s  o f  l itigation wi th the victim now seeking to proceed 

against the tort-feasor and the settler s eeking to get 

b ack his money from the victim . It  i s  undoubtedly true 

however that the present wording o f  the provision mus t  be 

changed to ·clarify the s ituati on . 

If we were to accept Mr . Jus tice LeBel ' s  approach 

to thi s  problem and concede that the f act that a c laimant 

for contribu tion has entered into a settlement with the 

inj ured party i s  conclus ive , irrefutab le proof that he was 

20At p .  491. 
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a "to,rt-;feaso.r liable•• and there;fo.re ·could claim contribution 

under th.e T?Xt�e�:sor·s-- A·ct1 this would prevent both ·the 

inj ured par ty and tort-;feasor s  from 'ihom contribution was 

being c laimed from disputing the liability of  the claimant 

for contribution to the inj ured par·ty. " When we later 

examine the actual mechanic s  and provisions which govern 

the settlement by one per son o f  the inj ured party ' s  damage s  

and his consequent c laim f o r  contribution we wi l l  s ee that 

this rule works no inju s tice on the parties .  

(v} · Aga·ins·t· Whbm" M·ay· ccntribu·ti·on· B·e· c-laimed? 

The c laimant may recover contribution " from any 

other tort-feasor who is or would , i f  sued , have been l iable 

in respect o f  the same damage • " 

I t  i s  clear here that in order for a c la im for 

contribution to be made the tor t-feasor against whom it i s  

made need no t have f i r s t  been sued and found liab le to the 

victim. The i s sue of his liabi lity to the victim can be 

resolved in the action for contribution. There are however 

ques tions which ari se from the pre s ent wording of the Act .  

The Ac t doe s  not .. s tate at whi ch point in time the 

issue of  the liability o f  the party agains t whom contribution 

is being sought to the inj ured party is decided. There are 

at least three pos s ib le periods which could be chos en . It  

could be held that the words in the Act "who is or wou ld , if  

sued have been held liab le " .mean who i s  or would . i f  sued 

at any time have been held l i able and therefore that if the" 

party aga ins t whom contribution i s  being s ought would have 

been held liab le at any time after the injury he i s  l iable 

to p ay contribution to any other tort- feasor as l ong as the 

claim for contribution i s  brought at a time when the l imitati on 
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period .foX' claimi��l contribution has not exp ired . 'rhis 
would mean tha,t if the jured pa,rty: did not proceed agains t  

the tort .... f easor against. ·i.Om contr ibution i s  s ought but 

s ettled with the claimir:·;� tort-feasor or sued the claiming 

tort-feas or at a time in which he could not have sued the 

tor t-feasor against whom contribution is sub sequently sought 

due to the expiration of a limitation period or for some other 

reas on , that the c laiming tort-feasor would s till  be able 

to s eek contr ibution , prov iding that the limitation period 

fox· seekin-g· con·tribution had not yet expired . 

Alternatively i t  could be decided that the relevant 

time at whi ch the i s sue of the liab i lity of the party against 

whom contr ibution i s  be ing sought i s  determined i s  the 

time at which the injured par ty e i ther insti tutes an action 

or s ettles without action with the c laiming tort-feasore 

Thi s  would me an that i f  at that time the party against whom 

contribution i s  subseq�ently sought c ould not have been 

suc ces s fully su�d by the injured party due to the expiration 

o f  a l imitation period that there could sub sequently be no 

succe s s fu l  c laim for contr ibution agains t him. 

F inal ly it could be decided that the relevant 

time at whi ch to determine the liabi l i ty of the tort- feasor 

against whom contribution i s  being sought is the time o f  the 

ins ti tution of the claim for contribution against him . 

This would mean that i f  at that time the party against 

whom the claim for contribution is being made could not 

have been he ld l i able to the inj ured party he could not 

be held l iable to pay contribution . 

The factual s ituation whi ch has mos t  often rai s ed 

this problem in the cases has been the situation where the 

injured party has had different l imitation periods in whi ch 
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to. instj,_.tute his actions against the tort�.feasors . In these 

cases the ·;prob lem has a.ris en when the 'injured }?arty ins tituted 

an action against one tort-fea sor in the time permitted to 

do so , but not within the time in which he could have suc ce s s fully 

sued the s econd tort-fe asor . This mattered l ittle to the 

injured party because he was able to collect the ful l amount 

of damage s from either tort-feasor but wa s , of course , 

cruci a l  for the unsucce s s fu l  tort-feasor who wa s s eeking 

contribution from the other tort-feasor for the amount he 

was forced to pay to the inj ured party . Admittedly this 

problem no longer has great importance in Alberta s ince mos t  

short limitation periods have been abolished . However it 

c an s t i l l  aris e in relation to certain categories o f  

person s , for example , doctors , dentists , chiropractors , 

naturopaths , podiatrists who are sub j ect to a one year 

limitation period , unl ike the usual two year limitation 

period for other tort-feasors . 21 I t  c an a l so aris e i f 

the sugge s tion made above that settlement by a tort- feasor 

be c onclusive proof of hi s liability is accepted . In this 

case , it i s  po s s ible that one tort- feasor who may be sub j ect 

to the s ame limitation period as  a second tor t- fe as or will 

settle with the injured party at a time at which neither 

could have been succe s s fu l ly sued , and the problem o f  

contribution will ari s e . 

If the courts hold ,  as  was he ld in the case o.f 

Wimpex v • ·  a.n.A.C. Il9/sJ A.C. 1 69 (H. . L . ,  E!!g}, that a 

defendant c an not be sued f or contribution by a tort-feasor , 

s. 55. 

2
·
1

Th·e· L·imi·tations· o;£· Actions· Act, R . S . A .  1970 , c. 209 , 
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if eith..er at the time 'the . .f i r s t  tort-.fe cisor was sued by the 

inju red party or at the time the claim fo;r;- contribution was made , 

the defendant no longer was liab l e  to the injured par ty , due 

to the expir ation of the l im itation peri od ag ains t  him , an 

obvious inj us tice i s  worked on the first tort-feasor . He i s  

unab le to collect contribution f rom another tort- feasor 

not because o f  any omis sion on hi s part but because of an 

omis s ion on the plaintiff ' s  part to institute an action against 

the other tort-fe asor in due time . He could not be expected 

to c laim contribution from the de fend ant be fore he was himse l f  

�roceeded agains t ,  and when he was in f act proceeded agains t 

he cou ld no longer cl aim contribut�on because the other 

defend ant , on thi s  inte rpretation of the Act , was no longer a 

tort-feasor who was liab le , or i f  sued , would have b een he ld 

l i ab le , to the injured party . 

If , on the other hand , the courts hold , as s eems to 
. . . .  . .  . . 

have been held in HarV'ey V . · R . ·  G . · o· • ·ne·l'l Ltd . and Another I 

{ 1958] 2 Q. B. 7 8, that a de fendant c an be sued for contribution 

as long as he would have been held l i ab le to the injured 

party i f  sued at any time after the cause of action against 

him arose , an obvious injustice i s  worked on him . He would 

by thi s  deci s ion lose any benefit of  a short limitation period 

whi ch he was given by S tatute if he were involved in a concurrent 

wrong with a de fendant who did not have the bene f it of  such 

short period of limitation . 22 

Another f actual situation which raises  s imilar 

• • • .. � • • • .. • '4 .. • .. " • - • .. • • • • • ' • • • • .. 

2 2
rn C l ayton v .  McNeill· ' s Taxi Limited , I l9 4 6J 3 

W . W .R .  21 8 (Alta .  s. Ct . )  an appl1cation for contribution was 
allowed even though it was made at a time when the person 
against whom it was claimed could not be sued due to the 
expiration of a short limitation period . 
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problems is the si.tu a.ti.on in which- the in� ured pa;rty actually 

doe S: sue both .to;rt-fea,soxs , but the action �sa,inst one is 

dismis sed e ither becau s e  the l imitation period agains t him 

had expired , or for want of prosecution agains t him . In thi s  

case the Act seems c lear : the tort-feasor from whom contribution 

is sought is neither a tort-fe asor who is l iable or a tort

feasor who wou ld have been l i ab le if sued . He i s  in fact a 

�erson who was sued and held not l i able, and thus apparently 

one not l i able for contribution . As was stated by the 

Supreme Court of Alberta in A·leman v .  Blair and Canadi an 

Sug·ar ·Fac·tories Ltd . (1 9 6 3 ) 4 4  W . W . R . 5 3 0  " it i s  r athe r  grotesque 

that a plaintiff by a mere mi stake . in procedure, c an wipe out 

and defeat a thi rd party ' s  r ight " . (at p .  5 3 4 ) . 2 3 

What are the pos sible solutions to thi s dilemma ?  

The s o lution which h a s  been adopted b y  Ontari o  and 

S askatchewan in the_ir respective leg i s l ation, has been to 

ef fective ly wipe out short per i ods of l imitation when the 

problem rai s ed has dealt with concurrent wrong-doers and where 

one of the wrong-doers ha s been sued or has s ettled with the 

inj ured pers on within hi s appropri ate l imitati on period . 

The Ontario s ection s tate s : " s . 9 .  Where an action i s  commenced 

against a tort-feasor or whe re a tort-feasor settles with a 

person who h as suf fered as a result o f  a tor t, within the 

period of limitati on pre s cribed for the commencement of 

actions by any re levant S tatute, no proceeding s for contribution 

or indemnity against another tort- fe asor are defeated by the 

operation of any statute l imiting the time for the commencement 

of action against 5uch other tor t-feasor provided (a } such 

23 
At p . 534 . 
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J?roceedi�gf? are, commenced witltin one ye a;�; o� the date o;f the 

ju�gmerit of the action ox- s ettlement , as the ·c as e  may be ; 

and lb l  there has been comJ?liance with any s tatute r equiring 

no tice �f c laim again s t  such tort-feasor " .  

Although this s ection has the merits o f  not depriving 

one tort�feasor of hi s  r ight to contribution ag ainst other 

tort-feasor due to the P laintif f ' s  omi s s ion to bring the s e cond 

tort-feas or into an action in due time , it has the defect o f  

abolishing the short period o f  limitation whi ch the second 

tort-fe as or has e l s ewhere been given . .It may be that short 

periods of limitation should not be awarded , but it is my 

�espectful opinion that the cure of thi s  matter i s  not to deal 

with it indirectly in certain c ases . I f  it is deemed advis able 

to abo lish �hort peri ods of l imitation this should be done 

in the Limi tation Act itsel f . 

Another pos s ible solution to thi s  problem i s  one 

advanced by Gl a�ville Wi lliams who makes note of a sugge stion 

made by Arthur Larson in an article enti tled "A problem in 

Contribution : The Tort-feasor with an Individual Defence against 

the Inj ured Party " , (1940 ) 4 Wis consin L .  Rev . 467 .  According 

to thi s  sugge s tion , if the inj ured party by a procedural error 

al lows the time in which he has to ins titute action agains t  a 

tort-fe as or to expire , or by s ome other procedural defect 

allows the action against a tort-fe asor to come to an 

unsucces s ful conclus ion , he should be identi f ied with thi s  

tort-feasor when h e  sue s the second tort-feasor . Thi s would 

mean that the second tort-f e as or would be liable to the 

p laintiff only for hi s share o f  damage s  whi ch cor respond to 

the degree o f  his res pons ibility as determined by the cour t , 

and he would thus have no r ight to seek contr ibution from the 

f i r s t  tort-fe aso r . This solution is equitab le in that i t  

does not pena l i ze one tort-feasor because o f  an overs ight 

on the part of  the P lainti f f , nor does i t  remove from the 
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other tort�ea.sor 1?rocedural adyant�� es which_ would no.rmally 

be ·enj oyed by him . rt does J?enal ize the ;faulty J?lainti;f;f, and 

turns what would have b een joint and several liab i lity on the 

part of al l tor t- feasors into liabili ·ty for only a certain 

portion o f  the damage s .  This might be viewed as too dramatic 

a departure from the principle of  joint and s everal l iab i l i ty 

o f  concurrent wrong-doers ,  but it would I submit b e  the mos t  

jus t  s olution . I f  one tort-f easor decided t o  s e ttle with the 

inj ured party at a time when the other tort- feas or and hims elf 

would be under no l i ab i lity , there i s  no reason to 

allow the other tort- feasor to . be pre j udiced. As 

wel l i f  the f irst tort-feasor settled or was sued at a time 

when he was s ti l l  liable but at a time when the liabi l i ty of 

the second had expired , thi s  is the plaintif f ' s  f ault and 

should be the plaintiff ' s  mis fortune . 

Although there i s  no specific provision in the 

Alberta Tort-Feasors Act whi ch adopts any s o lution with regards 

to thi s problem , there is a provision in the Alberta L imitation 

of Actions Act , R. S. A. 197 0 , c. 2 09 ,  s .  60 , whi ch seems to 

adopt the Ontario and S askatchewan solution. It states that 

"where an action to which thi s  Part appliE?s has been commenced , 

the l apse o f  time l imited by thi s Part for bringing an action 

is no bar to (b ) third party proceedings , wi th re spect to any 

claim s  relating to or connected with the sub j ect matter of the 

action " . Thi s  section however deals only with actions , not 

settlements , and wi th third party proceedings , not new actions 

f or contribution. It thus doe s  not adequately dea l  with the 

problems noted above. 

In conclu s ion theref ore and in answer to the ques tion 

who are tort-fe asors who· ar-e· -l·i·ab·l·e· o ·r · would· ·i·f· ·su-ed· hav-e· be·en 

· ·l·tab·le and who are subject to pay contributi on to another 

tort-feasor , I wou ld respectfully submit that only those tort-
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feasor s who could haye been held liable ·at the time .t;tte inj ured 

party either s ettled with. or insti tuted action �ga inst another 

tort-f e asor , are l ia.bl e  to pay contribution • .Further , I 
would submit that i f  by his omi s s ion the pl ainti f f  has thus 

deprived a tort-feasor of his r ight to s eek contribution agains t 

another tort-feasor , that the liable tort-feasor be liable to 

the plaintiff  only for that portion of the damages which 

correspond to his degree of  respons ibil ity , and he accordingly 

be g iven no r ight of  contribution . Alternatively , it  could 

be he ld that as long as settlement is entered into or action 

institu�ed ag ainst one of the tort-feasors in the appropriate 

time , that the right to contribution against the other tort

feasor is maintained , a lthough at the time of  settlement or 

ac tion , he could not have been held liable due to the expiration 

of the l imi tation per i od . I would not f avour thi s  alternate 

approach for those re asons discus s ed above . 

(vi )  Limi tat ion Period In Which To Claim Contribu·tion 

Notwiths tanding whi ch approach is adopted , it i s  

s ti l l  nece s sary ·to dec ide the l imitation peri od which should 

be given in order to c laim contribution when thi s  claim i s  

pos s ible. It i s  po s s ib le to e i ther give the c l aimant the same 

amount of time in which to make hi s claim for contribution 

whi ch was available for the inj ured party to make his  original 

claim , reckoning thi s time from the date of s ettlement or 

judgment , from the date at which the payment is actual ly made 

to the inj ured party by the claimant , or from the date of  the 

or iginal cause of  action. It i s  als o  pos s ible to create a 

new time period. 

It would be unfair to g ive the claimant for 

contribution the s ame amount of time in whi ch to make hi s 

claim as there was for the original action (general ly two 
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year s ) but to have thi s  t ime beg in to run f rom the date o f  the 

original action , f or thi s  would virtually pre clude the c l aimant 

from making a cl�im at any time other than when action i s  

instituted agains t him , by third p arty proceedings in
.
that 

action . As we wi ll di s cus s later it would be pre ferable for 

all c la ims to be litigated in the s ame action , but thi s may 

not always be pos s ible . Further it would be unf air to the 

person against whom a c laim is made to give the claimant the 

s ame time to make his claim as was avai lable in the original 

action but to commence the running of thi s  t ime at the point 

when the claimant .actually pays the plaintiff . Thi s may be 

four or more year s from the original cause of action - an 

unduly long period of t ime . I f  the time began to run from 

the dat� of j udgment in the original action , it  could a l so be 

an unfairly long period o f  time . 

The f airest method o f  proceeding would be to adopt 

the Ontar�o soluti on , which i s  to give the c laimant a one 

yea.r per iod of time in which he could make h i s  claim from the 

date o f  j udgment agains t him . Thi s would g ive him s ome time 

for hi s c laim , but would not place a burden on the tort-feasor 

against whom the c laim i s  made for an unlengthy period o f  

t . 2 3A �me . 

C .  Methodological Problems Related To C ontribution Between 
· Wro·n-g·-no-ers · · · · · · · · · · · · · 

(i } Introduction 

Having reso lved the following point s : 

tl l that the pre sent Tort-Feasors Act deal s  with j udgments 

against and contribution between concurrent wrong-doers , i . e .  

· j oint or several tort- feasor s ; 

23�his  i s  subject to the d i s cu s s ion at the end of Section 
Two as to whether claims f or contr ibut ion should be al lowed to be 
made i f  not made in the s ame action in whi ch the claimant for 
contribution was sued by plainti f f . The one year would apply at 
any event in cases  where there was no action but a s e ttlement . 



3 2  

(2 1 that .the s c oJ?e o f  the ·te;nn •• tort�feasor '' for the J?Ur)?os e s  

o ;f  the }\et s hould inc lude tho s e  ·l iabl e  for intentional torts, 

as well a s  unintentional tort s ; 

(3) that i t  may be useful to consider extend�ng the term 

" tort-feas or " to include those liable in tor t , and also thos e  

liab le f o r  bre ach of contract o r  breach of  trus t where nec e s sary ; 

(4 ) that thos e  tort-feasor s  who can uti l i z e  the contribution 

section of the Act should include not only those found l iable 

to the inj ured party by an action , but those who have admitted 

their l iabi l i ty by settling before acti on and j udgment against 

them ; 

(5) that a settlement s hould be regarded as  conclus ive proof 

of the l iab i l i ty of the settling par ty , which should not be 

able to be di sputed by the plaintif f  with whom the s ettlement 

was made , nor by other tort-feasors ; 

(6 ) that ·
a c laim for c ontribution should only be able to be 

made against a tort- feasor who was l i ab le or would have been 

held liab le if sued at the time the s ettl ement was entered into 

or at the time that· action was ins tituted agains t the c laiming 

tort-feasor ; 

(7 ) that i f  the above rule i s  adopted the plaintif f  who by 

his action (or inaction )  allows a tort-feasor to lose hi s claim 

f or contribution agains t another tort-feasor be allowed to only 

recover agains t the l iable tort-fe as or that portion of the 

damages which determined to have been caused by his respon s ib i l ity ;  

(8 ) that when a c laim f or contr ibution exists i t  mus t  be 

made within a ye ar from the date of  the j udgment entered into 

agains t the c laiming tort-feasor , or a year from the date of 

s e ttlement ; 
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i t .now .rema.ins to res·olve o ther }?X"Ob lem s  associated 

with the method of determini?5:J contribution in va.rious 

ins tances .  

(ii }  · :ruu-ou·n·t· of· Con·t·ribu·t·ion· R·e-c·ov·e·r·ab'le 

S ection 4 (1 )  (c l of the Tort-Feasors Act gives a 

tort-fe as or who i s  l i ab le in respect o f  the p laintiff ' s  damage 

the r ight to c l aim contr ibution from other tort-feasor s  who 

are l i ab le or who i f  sued would have been held liab le . As suming 

that we can infer from thi s that it is not only liability 

which enti tle s a tort-feasor to claim contribution , but 

liab i lity ac companied with actual payment by him of plaintiff ' s  

damages ,  Wil liams rai ses  the question a s  to whether the c laimant 

can only recover what he paid in exce s s  of what he owed according 

to the degree of his  re spons ib i lity , or whe ther once having 

paid some part of the plaintiff ' s  damage s ,  even though thi s  

may be les s  than what he eventually mus t  pay , the c laimant 

may recover a portion of this pa}�ent , corresponding to the 
other tort-feas·or ' s degree of respons ib i lity from the other 

tort-feasor . 

The problem wil l  arise in the fo llowing way . Let us 

as sume that P ,  the p la intiff , is inj ured by two concurrent 

wrong-doers , A and B .  A may decide to pay P a portion of his  

damage s as  a settlement b etween them , P res erving the r ight 

to institute proceeding against B for the res t . Wil l  A be 

able to s eek contribution for the amount which he paid to P 
from B? 

If the Act i s  interpreted so that contribution i s  

only obtainab le by a tort -feasor f or the amount which that 

tort-feasor paid to the plaintiff in exces s o f  what hi s 

s hare o f  the ful l  damages was in accordance with his  respon s ibil ity , 
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then A will not b e  able to. s e ek contribution from B unles s  .it 

is. ·determined that what A paid ;p was a full sett lement of )? ' s  

dam�ge s . Since in the s e ttlement 1 l? reserved his right s  against 

B, A wil l  have to wai t  until l? e ither sues B and the full amount 

of P ' s  damages is determined , or unti:l the Statute of Limitation 

for P ' s action agains t  B expire s . Thi s may place an unfair 

burden on A. I f , on the other hand , the Act is interpreted 

so that contribution i s  obtainable on any amount paid by one 

tort-feasor to the injured p arty , A wi ll be able to sue B 

immedi ately for contribution . 

Williams sugges ts that the s econd interpretation 

results in a more equitable solution . It may in order to 

ensure that thi s interpretation is the one which is used by 

the courts be nece s sary to expres s  thi s  in any new legi s lation . 

I t  i s  not�d here however that judic ially this problem has not 

yet ari s en which may sugge s t  that it is one wfuich is unlikely 

to arise and legis l ation may merely s erve to confu s e  rather 

than c lari fy . 

(ii i } S ettlements 

S evera l problems may ari s e  when a plainti f f  

settle s  with one of the tort-feasor s , reserves hi s r ight s to 

sue the o thers f or the balance , and the tort-feasors s eek 

contribution from e ach other . Let u s  rec all that the Tort

Fe·a·sors· Act allows a tort- feasor to settle an:rli become eligible 

for contribution . 

Let us examine a s imple example . P i s  the 

P laintif f  who is inj ured by the concurrent wr�ng s  of A and B. 

l? s e ttles with· A for $ 100 . 00 and re s erve s  his rights as against 

B. l? sues B, and in the ac tion B claims agaillls t  A for 

contribution , and A c laims against B f or cont.Jribution on the 
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settlement . U the court .�ho-uld hOld that J? � $. .  full da.IT,l��e s 

were $3 0 0  . • . 0 0  .and tha;t "A was 20%. at fault , .a.nd B was 8 0 %  at 

fau lt , J? wil l be ·able to eXecute �gains:t - B  (not A. ,  becau s e  

he has settled �Tith. himl fox $20 0 . 0 0, i . e .  that which remains 

from the $30
_
0. 0 0. S ince A ts only found responsib le for 

$6 0. 0 0, i . e .  20% of . $30 0. 0 0  he c an col lect the exces s  of 

what lLe :paid , i . e .  $4.0 . 00, from B . B ends up paying 

$240. 00 , and A pays $6 �.00. 

Let u s  a s sume that , on the f ac ts above , the court 

determines that A ' s  respons ibi lity was 8 0 %, and B ' s  onl·y 20 %. 

P therefore receives $200. 00 from B ,  and B is entitled to 

contribution for the excess  of what he paid over his share 

from A ;  that i s , his share is 20 % of $300. 0 0  which is $60. 00, 

he paid $200. 00, so he i s  entitled to $140. 0 0  from A .  Let us  

note that the settlement between A and P is  irrelevant as  

far as B is  concerned . 

The problem with the above state o f  affairs i s  

obvious . I f  A settl e s  with P but P reserve s  his r ights agains t  

other tor t-feasors , the settlement between A and P may be 

complete ly over-turned as far as  A i s  concerned . There would 

in f act be no point in A ' s  s e ttlement on thes e  terms , because 

if by the s ettlement he wished to avoid litigation , co sts , and 

a more unfavourable j udgment , he did not succeed in avoiding 

any of the se thing s . I t  therefore becomes obvious that a 

s ettlement will only be entered into between a s ettling tort

feasor and an inj ured party , i f  the latter either gives up 

his rights to proceed against the other tort-feasor s , or 

promis e s  in the settlement to indemnify the settling tort

feasor of any c laims for contribution which may sub s equently be 

made �gainst him .  If the former agreement is made then there 

is no prob lem ; A will s eek contribution f rom B on the sum he 

paid , if re asonable , in proportion to the ir degrees of r e s 

pon s ib i li ty .  I f  the latter agreement i s  made then in the 
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c as e  above what would result at ;present is a c ircuitry of 

actions ; that is J? will sue B ,. B wil l claim contribution 

against A ,  A wi ll claim to be ·indemnified according· to the 

agreement by P .  In order to avoid this circuitry Williams 

sugges ts that if P s ettles with A and agrees to indemnify 

him ag ains t a c laim by B ,  then in the action by P agains t  B 

P s hould be identif i ed with A .  That i s , P s hould be able to sue 

B for the full damages minus A ' s  s hare , which would leave B 

only to pay for his share . 

Let us as s ume that thi s i s  the rule whi ch is  adopted , 

that i s , i f  the inj ured party settle s with a tort- fe asor 

and reserves his r ights against the other tort-feasors ,  but 

agrees to indemni fy the settl ing party against any cl ain1 made 

against him for contribution , then in his suit agains t  the 

remaining tort- fe asor the plaintiff  shall be identified with 

the settling party . 

With the application of thi s rule , the 

fol lowing may occur , P s ettle s with A for $100 . 00 on the 

above terms . P sues B ,  the damages are as sess ed at $ 3 00 . 00 

and B i s  he ld to be 80% to blame . P can , on the above 

rule , receive 80% of $ 3 00 . 00 from B ,  that i s T $ 2 40 . 00 �  Because 

of a wis e  settlement P recqvers $ 3 40 . 00, although he has only 

suffered a los s of $ 3 00 . 00 . A has p aid $ 1 00 . 00 although he 

only actual ly owed $ 60 . 00 .  The oppo s ite may occur . P 

s e ttles with A for $ 1 00 . 00 on the above terms . P sue s B ,  

the damages are a s s e s s ed at $3 00 . 00 with B 2 0% respons ible . 

P can , on the above rule , col lect 20% of $ 3 00 . 00, which i s  

$ 6 0 . 00 .  Bec ause of a b ad s ettlement P has recovered only 

$ 160 . 00, although hi s d�ages wer e  a s s e ssed at $300 . 00 .  

A has only paid $ 100 . 00 although he actual ly owed $ 2 4 0 . 00 .  

Should this result b e  permitted? 
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.Lt may b e  a.;-�ued that _thl,_s result :L s  J?erfectly 

legitimate . The )?etsons whO �tand to .. gain o.r. los e  by the 
s ettlement are the settl.i�9 J?arties ,  .and the non't-'settling 

J?arty pays what he ·owes notwithst anding the s ettlement . 2 4 

Gl anvil le Wil liams argues that this result i s  not 

f a ir . He disagrees with the proposition that an a s tute 

pl aintiff should be able to benefit by a good s ettlement 

and ultimately receive more than hi s a s s e s sed damage s .  He 

suggests that in the above case the plaintiff should only 

receive from the second tort-feasor , B ,  what he is owed taking 

into account how much he has already received . Thu s , in 

the above example , where P has rece ived $ 1 0 0 . 0 0 from A ,  although 

A only owed $ 6 0 . 0 0 ,  B s hould be made to pay only $ 2 0 0 . 0 0 and not 

$ 2 4 0 . 0 0 that he actual ly owed . In other word s , P ' s  c laim 

agains t B should be reduced by the greater o f  A ' s  as s e s se d  

l i ab i l i ty o r  the amount of settlement . Wi ll iams a l so suggests  

that i f  P miscalculated and s ettled with A f or too low an 

amount B would s ti l l  only be l i ab le for his share , and P would 

lose ou·t . Fina l ly Wi l l i ams suggests that although in the above 

case B would only be l i able for $ 2 0 0 . 0 0 instead o f  $ 2 4 0 . 0 0 

so as  not to give P more than $ 3 0 0 . 0 0 ,  A would be able to 

s eek contribution from B for the exces s  that was paid in 

settlement by A .  

2 4  
I n  Rodenbush v .  Jef fers Transport eo· . ·  'In·s . 

U958} ,  1 1  D . L . R .  (2d ) 4 1 0  (S ask . ,  C . A . ) , by order of the 
c ourt the non-settl ing party was held liable for the amount 
of the vi ctim ' s  damages as a s s e s sed by the court which 
corresponded to hi s degree of l i abi lity . The amount of 
s ett lement was cons idered irrelevant as  far as  the determination 
o f  his damages.  was concerned . 
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Which. of the above ·two s chemes· should be adopted? 

As Wil l;i..ams himse lf points out the weaknes·s with his s cheme 

i s  that i t  i s  a dis incen-tive f or pla inti.ff s  to se�tle s ince 

in no c ases  wil l  they be able to gain by settl ing , they may 

only lose or s tay the s ame . Moreover it does not s eem 

inequitab le to me to al low the settling parties to suffer or 

g ain by s e tt ling , and because of the s e  reasons and becau s e  it 

i s  s impler , I would prefer the s cheme whereby the p lainti f f  

i s  identi f ied with the settling party when h e  proceeds agains t 

the other tort-feasor , and the second tort-feasor wi ll be 

l i ab le for his share which i s  the damages as a s s e s s ed by the 

court minus the share of responsib i l i ty attributed to the 

settling tort-feasor . 2 5  

(iv ) Risk Of ·rnso·lvency 

Another s i tuation whi ch may arise under the· Tcrt

Feasors · Act whi ch i s  c apab le of g iving r i s e  to a problem i s  

the following . 

As sume that P i s  inj ured by the concurrent wrongs of 

A and B. I t  i s  clear that P can attempt to sue and recover in 

full from e i ther A or B and that if either A or B is insolvent , 

it wil l  be . the o ther tort-feasor and not P who wi l l  bear thi s  

los s . 

2 5
Thi s i s  the s cheme sugges ted by Arthur Lar son , 

A problem· 'in· C'ontr ibut'icn· : The Tort·-·fea·s·o·r· wi·th ·an· Individual 
De'fence Ag·ainst The Inj ured Party (1940 ) , 4 Wis . L .  Rev . 4 6 7 . 
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As sume ·th�t P is inj ured due to t�e concurrent 

wro�9's of A , B and C .  The·. court determines· that .the three are 

equal ly at f aul t , and ? eXecutes in full from A . A i s  then 

able to s eek contribution from B and C which according to s . 

4 (1 ) (c ) of the Act i s  " the amount as the court may f ind to be 

j us t  and equitab le having reg ard to the extent of that per son ' s  

respons ibi li ty for the damage . "  A i s  abl e  to recover one 

third of the damage s whi ch he was forced to pay from B ,  but 

when he seeks contributi on from c ,  he is unable to recover due 

to C ' s  insolvency . Who bear s  the r i sk of thi s  insolvency? 

It is obvious ly equitable for both A and B to bear 

this los s in accordance with the degree s o f  re sponsib i l ity 

inter se ; which i s  in thi s case 5 0/5 0 . Therefore the court 

should hold that B owe s  A one -third of the a s se s sed damage s as 

contribution plus one-half of C ' s  share should C be insolvent , 

name ly an additional one - s ixth . In order to effect thi s  

Wi l liams sugges ts that the courts be empowered t o  gr ant a 

wrong-doer primary j udgments agains t  the other wrong-doers 

for their respective share s of the total l o s s  and contingent 

j udgments agains t the wrong-doer to apportion the share of an 

insolvent wrong-doer inter �· In my re spectful opinion the 

present wording of the Tort-Feasors Act , that contribution be 

" j us t  and equitable " is suf f iciently general to a llow f0r thi s  

o r  for any other equi table mode o f  apportionment . Additional 

sections to ensure . thi s may corrfuse or be mis interpreted so a s  

not to e ffect results whi ch are i n  fact de s ir ab l e . 

D .  · App·ox·tionment 

What is the bas i s. ��r 
.
d�c�d ing the ques t ion of 

apportionment under the· To:r·t·-::r-ea·s·o·rs· Act ?  

Section 4 (2 ) o f  the Act s tates that the amount o f  
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contribution which.. is .recover able shal l be :the. a.mount that 

the cou.rt may ;find to be j ust _ a�� -����t��I.e hc&i�g- .r�<;rard to 

" the ·extent o.f that pers on ' s· ·.r·espon·s'ibi'l·i·ty .fo.r the damage " . 

In terms of the prob lems with which the· To-r·t-,_F·ea·soxs 

Act attempts to de al , the word nre spons ibility "  mus t  refer 

not to the amount of the damage c aused by one party as compared 

to the amount caused by the other , s ince the damage caused 

has been j ointly c aused by the two partie s acting together or 

independently . I f  i t  were pos sible to ascertain that De fendant 

A c aused one portion of the dam age and . Defendant B another , 

the prob lem would lie outs ide the s cope of the Tort-Feasors 

Act . The term " re spons ibi li ty "  mus t  refer to the culpab i l i ty 

o f  the tort-fe asor s and not the amount of damage c aused . 

This i s  by no me ans an e asy as se s sment for the courts to make . 

Neverthe �e s s , i f  contribution i s  not to be automatic ally equal 

it i s  one which mus t  of nece s s ity be made . 

E .  Indemnity 

The Tort-Fe asors Act in s .  4 { 1 )  { c )  s tates that "no 

person i s  entitled to recover contribution under thi s  section 

f rom any person entitled to be indemni fied by him in re spect 

of the l i ab i l i ty reg arding which the contribution is  s ought " ,  

and in s . · 4 ( 3 )  (b ) the Act state s that " The court h as power to 

direct that the contribution to be recovered from any person 

shall amount to a complete indemnity " .  

" Indemnity "  as compared to " contribution " involves one 

tort-feasor complete ly re-paying the amount whi ch another tort

feasor has been required to pay , ins te ad o f  mere ly " contributing " 

to what the tort-feasor was .required to pay . The Act i s , there

fore , l�g- ical in forbidding contribution when the per son against 

whom i t  is cla imed is ent itled to be indemnified by the claimant . 
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When wj..ll ind eninj..t¥ be order-e d  by. the couxt? 

Williams state s that it will be ·oxde .red in the 

fol lowing c ircums tances :  

(1) Where it otherwise would have been ordere d at co mmon law.  

(2} Where one person has bene fited from the commis sion o f  the 

tort . 

(3} Where one tort-feasor has been guilty of mi s fe as ance whereas 

the other was lia ble only for "passive inaction " or a 
nonfeasance . 

( 4 ) Where it has been a greed to by contract or specified by 

Act . 

( 5 ) Where one party ' s  liability was based on no fault but 

was due to strict-liability and the other tort-fe asor ' s  

liabili ty was based on fault. This c ase is one whi ch 

Wi lliams recommends but which has no t bee n j udicially 

accepted . 

A ques tion whi ch has received muc h comment is  

whe ther a master should be en ti t led to  be indemni fied by his  

ne gligent servant. There are certainly ar guments on both side s  

of this  is sue . 

· At present as pointed out a bove t he To "r·t -- F"e·a·s 'or ·s 

Act - gives the courts a wide dis cretion to or der indemnity . 

Canadian courts have awarded indemnity in the followin g cases : 

(1 )  On s everal occ asions a master has bee n  indemni fied by 

hi s  employee . 2 6  (21 A dentist who was ne gligently authori z ed 

2 6 see , inter alia , Finne gan v. Ril.ey (193 9 ) 1 4 D.L.R. 4 3 4  (Ont . 1 C.A:Ts1·eeman and S leeman v. Fo othills ·s -c honT Div -is i nn No . J-a et ·al . 1 {1946] 1 W . W.R. 145 {Al ta .  1 s . ct . }  
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by a docto r  to pe r;f;orm a t ooth .e Xtraction was inde mnified b y  

the docto r. This was based on the ·principle ·that when one doe s  

something for someone e ls e  ·at h i s  requ es t , the law implies from 

the re ques t  an undertakin g on the part of  the pr incipal to 

. d . f h . . f h. . . h 27 �n emn � y t e agent �. t e agent acts upon t e reques t . · 
(3) Where one party ' s  negli gence consiste d  merely in omission 

he was in demnif ie d  by the other party whose act was a 

commiss ion . 28 Due to time l imitations � t he question of 

indemnity has not been fully examine d. Per haps it  woul d be 

preferable to refuse the mas ter an indemnity against his employee 

based on economic s , and on humanitarian grounds . General ly 

however the wi de di scretion given to t he courts by our present 

Act has not cause d  any difficulty and there s eems to be no 

imme diate reason for its change . 

:F • Conc·l u -s·io·n To· s·ec·ti·o n  One 

This Section has dealt with those i s sues w hich may 

arise w hen an innocent p arty suffers damage due to t he torts , 

whether joint or several ,  concurrent tort s , of  two or more 

parties . 

The following changes have been suggeste d to our 

present legislation , T he T ort-Feasors Act , in lig ht of c ertain 

pre sent we aknes ses  outline d above . 

27
p·ar m·le y v .  r ·a:rtnl·ey an d Yu�� Il 94 5 J  1 W.W.R. 40 5 , 

6 1  BCR 116 (B . C . , C .A . l reverse d on appeal to Supreme Court , 
119 4 5 ]  S . C . R .  63 5 .  

28" .. . .  . . . . .  - - - . . . .  · · · · · · . . . . . .. ....... ... . .. : .. McEaTl· .and· M·c Fa 'll V; Van·c·ouve r EXhJ.bJ.t:t.:o·n 
· 1\s:s b-c·i a·t·ion· ·and Mar ble , ll 943] 2 W. w. ;F.. 225 (B . c. ,c . A  .1 • 
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(1} New l �gislat ion should abolish the rule that a release 

of one joint tort-feasor releases all j oint tort-feasor s . 

(2 ) New legis lation should allow contribution , i f  j us t  and 

equitable , between intentional tort-feasors a s  well as other 

tort-feasors . 

(3 ) New legislation should clarify certain ambiguities  in 

the present wording of the Act · by making it  c lear that : 

(i) A tort-feasor can settle before j udgment and claim 

contribution . (ii ) The f act of settlement i s  to be regarded 

as conclusive proof of liability , not disputab le by others .  

(iii ) There is  to be a claim for contribution against a 

tort -feasor who was not sued and found liab le by t he victi m  

only i f  it c an be shown that t here was an exis ting c ause 

of  action against him at the time that the f ir st tort-feasor 

was sued
· 
or entered into a settlement with the victim . ( iv )  

A victim who f ails to insti tute or continue proceedings 

against a tort-feasor so that a holding of l iability 

against him becomes impos s ible should be allowed to onl y 

recover against a liable tort-feasor that p ortion of  the 

damages which are determined to have been caused by him . 

(v ) A claim for contribution must be instituted within a 

year from the date of j udgment or settlement. (vi ) 

Contribu tion should be c laimable on any amount paid by one 

tort-feasor to the inj ured party . (vii ) If the Plaintiff  

settle s  with one tort-feasor and promises to  indemni fy him 

against all further claims , the Plaintiff will  be identified 

with the Settling party in his sub sequent s uit against 

the remaining tort-feasor s . The remaining tort-feasors 

shall in thi s  case only be liable for their shares of the 

damages to the Plaintiff  ( j ointly and severally ) .  

(viii) The risk of  insolvency shall be shared by all 

solvent tort-feasors .  
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Section Two wil l  examine t hose i ssues which are 

peculiar to the situation where the victim i s  partly 

responsible for his own damages ,  which is covered at pre sent 

b y  the Con·tribu·t·ory· Ne gl igence Act. Recommendations wil l  

be made to improve t hi s  legis lation . In the Conc luding 

Section , both series o f  recommendations will  be consolidated 

and presented together . 

· SECTI.oN · TWO 

A .  · ·Gen·era ·l ·  -rn·troduction 

In Section One we examined thos e  i s sues which 

arise  when an innocent plaintiff  suffers los s  or damage 

due to the torts of two or more concurrent wrong-doers , 

whi ch questions are pre sently dealt with primari ly by the 

To·rt·-Fea sor s· Act. 

In thi s Section we are concerned with those i s sues 

which arise when a plaintif f  suffers loss  or damage partly 

due to the f ault of  another , and partly due to his own 

fault . In this case we s ay that the Plaintiff  was 

c ontributorily negligent , and we see that the Act which is 

mos t  relevant to the settlement of  the se problems at present 

is the · co ·ntr ibutory Neglig ence· Act .  

B. Scope Of· The Con tributory Negl igence Ac t 

(l l Introduction 

At common law if a Plainti f f  was fo und negligent , 

however s light his negligence may have bee n,  and thi s  

negligence was a proximate cause of  his injury , the Plaintiff  

had no  recourse a gains t the negligent Defendant . This  

harsh  rule was based upon the s ame philosophy expres sed 

• 
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above in S ec tion One which vrevented contribution between 

wrong-doers at common l aw ,  name ly , that a wrong-doer coul d 

not seek relief from the c ourts . Though thi s  common l aw 

rule appears draconian , it should be note d that it i s  s t.ill 
important in the law today , and many j urisdictions in the 

United States  only al low a plaintiff  relief if  it i s  shown 

that his negligence i s  not as great as  defendant ' s .  If 

i t  i s  shown that i t  i s  equal to or greater than defendant' s ,  

the rules of " comparative negligence " dictate that there 

shall  be no relief for the Plaintiff . 

Sec tion 2(1) of the Alberta Contributor y_Negligence 

Act which s tate s: 

"Where by fault of  two or more pers ons damage or loss  
is caused to one or more of  them , the liability to 
mak� g oo d  the damage or los s i s  in propo rtion to the 
degree in which e ach person was at fault but if , 
having regar d to the cir cumstances of the c ase , it 
is  not pos s ible to e stabli s h  dif ferent degrees of 
f ault , the liability shall be apportion ed equa lly" 

reverses the above conunon law rule in Alberta .  The " fault" 

of the Plaintiff is no longer a bar to an ac tion by him 

ag ainst the defendants but is a defence which goes to the 

reduction of  his dam ages . In my respectful opinion this 

result is  far more equitable than the common l aw rule and 

as  well the comparative negligence rule discus sed above . 

(2 ) Applicability Of The De fence Of 
· Contribut ory Negligence 

The fir s t  i ssue which mus t  be resolve d in relation 

to the Contributory Negligence provis ion outlined above i s  

t o  determine the scope o f  this provis ion . For which torts 

is the defence of  contributory negligence appropriate ?  



46 

The· c -o·n ·tributo ·r x N "e C]"li.<Jel:ice· Act i ndic ates that the 

defence of contributory negl igence and the c onsequent 

appo rtionment is available where the tort is b as ed on the 

" f ault" of  the persons involved . There is no definitio n of  

the term " fault"  in the Act as  there i s  in the English 

· Law R·e·f·orm (Contributory Negl igence ) Act 1 945 where " fault " 

is  defined as  " negligence , breach o f  s tatutory duty or other 

act or omis sion which gives rise to a liability in tort or 

would , apart from this  Act g ive rise to the defen9e o f  

contributory negligence " . 1 

Without a precise definition in the Contributory 

Negligence Act concerning the scope of the term " fault " 

it i s  _pos sible to encounter problems in the fol lowing 

s i tuations . (A } Should a defendant who was liable for an 

intentional tort be able to base a defence on the Act if 

he can e
'
stablish Plainti f f 's contributory negligence?  

(B ) Is  the Act available only in cas es whe re the f ault of  

the p artie s  i s  personal f ault , or does it apply a s  well to 

imputed f ault , that i s  where the fault is on the part of  

s omeone with whom they can be identified . 

Application Of Contributory Negligence Act To 
· · ·rn·tentional' Torts 

(A) Thi s  ques tion has been the s ubj ec t  of  

j udicial decisions . In the c ase of· P "a·rmTe y and Pa ·rml·ey v .  

· Yu·le , .Il945] S . C . R . 635 the Supreme Court of Canada was 

faced with the task o f  interpreting the Co ntributor y 

Neg ligence Act o f  British Columbia,2 which was substantially 

in t he s ame wording as is the present provision of the Alber ta 

1section 4. 

2 R . S . B . C .  1 9 3 6 , c .  5 2 , s .  2 .  
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eo·n:tr ibtit·o :r y· Ne ·g·l·i·ge"n·c·e· Ac!, , s tated above . The Supreme 

Court was faced with the que stion whether the Act applied in 

a case where the " fault " complained o f  was a trespas s , and 

more particularly , whether the person who was liab le for the 

trespas s could recover contribution . It had been held in 

t he British Columbia Court of  Appeals , per Mr . Jus tice 

Smi th , that "trespass to the person , like tre spas s to a ship , 

must be deemed to be 'fault' within the provisions of the 

Contributory Negligence Act and whether such trespa s s  was 

the result o f  negligence or wilfu lne ss " . 3 Mr. Justice 

Estey in the Supreme Court avoided t he question by deciding 

that the defendants in the action had committed the trespa s s  

by their neg ligence and that because they were persons whose 

j oint f ault , in terms of  negl igence , had caused them to 

suffer damage or los s , i . e .  the pecuniary pre j udice in 

compensating the inj ured party due to not only theirs '  but 

the othe r party 's fault , that the Act applied and contribution 

was payable . We will return to this latter point regarding 

the type of "damage or los s " whic h the Act i s  concerned 

with shortly , but for the moment it i s  observed that Mr . 

Jus tice Estey on the question o f  the meaning of the term 

" fault " was prepared to s ay only that  "whether it  ( the word 

" faul t " ) is a somewhat wider term (than merely negligence ) 

a s  used in the British Columbia Act , in my view it i s  not 

neces sar y here to determine " . 4 

Thi s  s ame question was faced again by the Ontario 

High Court in the c ase of Ho lleb one  v .  Barnard , 11 9 5 4 ]  2 

D . L . R .  2 7 8 . In this c as e  a Defendant liable for the intentiona l 

tort of  trespass  was seeking to reduce Plaintif f 's recovery 

3 1 1 9 4 5 ]  2 D . L . R .  3 1 6 , at p .  33 0 .  

4 At p. 6 5 0 . 
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b as ed on his contr ibu tor y n egli �enc e . In th is c ase the 

wor ds in is su e  were the words " f ault or negligence " as  they 

appeared in the Ontari o  Neg·l -i gence Act R . S . O .  1 9 5 0 , c .  2 5 2 , 

s .  4 .  After a bri ef r ev i ew of some au thoriti es , Mr . Jus tic e 

Wells conc ludes as  follows : 

"It wou ld s eem to b e  clear from a reading of thes e 
authorities tha t  the Act was designed to cover only 
cas es in which contribu tory neg ligenc e was formerly 
a d efence . I am not aware that a plea o f  contrib utory 
negl ig enc e was ever a defenc e to an action of trespas s 
and no authorities to show tha t  i t  was have b ee n  
cited to m e  nor have I been able to find any • • •  I 
mus t the refore , come to the concl usion tha t the 
words " fault " and "negligenc e" in the Ontario 
statutes are synonymous and s imply mean negligence , 
and sho uld no t rec eiv e any wider meaning than that 
which is included in the word " negligence " • • •  I t  
may well b e  that to meet modern conditions it i s  
d es irab l e  tha t ther e should b e  a wider i nterpretation 
g iven the s ta tute • • • It may wel l  b e  tha t  the 

· only au thority which can s o  libera li z e the Neg ligenc e 
· Ac t  i s  the Legis lature i ts elf . Whil e ,  in the absenc e 

or-authority I migh t have b een inclined to follow 
the r easoning of  Sidney Smith J . A .  in the Parmle y  
cas e ,  11 9 45 ]  2 D . L. R .  3 16 ,  that road doe s  not s eem 
now open "  • 5 

It may be noted in r ef er ence to Mr . Jus tice Wel l s ' 

comment , that to da te it does not s eem that t he Legis latur e 

in Ontario has s ei z ed upon the oppor tunity o f  so " liberali z i ng "  

its s ta tute .  When the�roblem came up in the cas e of  

Funnel !  v .  C . P. R .  an 

(Ont. , High Court ) , 

( 1 9 64 ) , 4 5  D . L. R .  2 d  4 81 

s ituation 

where one d ef endant was liab l e  in n eg lig enc e and the oth er 

for nuis anc e,  Mr . Jus tic e Fras er was also abl e  to avoid the 

i s sue by holding that the def endant liab l e  for the nuis anc e 

was �lso neglig en t  and ther efor e  that the Ontario· Ne:g :l :i·g ·e·n:ce 

· Ac t was applicab l e. 

5 At p .  2 8 6 . 
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The resolut ion of the question whether or not the . . . . . ' 
courts s hould allow the · Cc)"n·t·r·ibu·t·o·ry· N·e·gTi·g·enc ·e· A·ct and its 

provi s ion a llowing for the apportionment of  liability to be 

used in f avour of  an intentional wrong-doer depends for its 

answer upon the same considerations as discussed in Section 

One in attempting to resolve the question as to whether the 

court s hould permit an intentional tort-feasor to recover 

contribution under the· T o·r·t�Fea·s crs· Act .  

There may be instances where a lthough the Defendant 

is technically liab le for a trespass or other intentional 

tort , he is not " culpab le "  in any moral sense . As well  it 

may be inequitable to allow a negligent victim to recover 

in full merely because  the other wrong-doer committed an 

intentional tort , notwithstanding the l atter ' s  culpability .  

It  is t _rue that in certain c ases  the courts wi ll  feel compelled 

in dealing with an intentional tort-feasor to place the 

" li on ' s  share " of the responsibility and liability on him , 

but this can be done notwithstanding a p rovision which 

would allow a more equal apportionment in other cases 

involving an intentional wrong-doer . It  would be incons istent 

to allow intentional wrong-doers to claim and receive 

contribution under the Tort-Feasors Act but to deny them the 

defe nce of contributory negligence . 

It  may be that at present the wording of the 

pre sent Contributory Negligence Act i s  wide enough so as 

not to prec lude the courts from utilizing it in cases of 

wrongs other than "negligence " .  Nevertheless , as an e xam

ination of the c ases discus sed above show this is by no 

means certain . It  would therefore be advisab le to c larify 

this point in any new legislation . 
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· "Impu:t·e d· Fau·l t 

A very impo rtant question which ari ses  in reference 

to the meaning of the word " fault " as used in the Contributory 

N egTi·g·ence· Ac t regards the issue of " imputed f ault " . When 

will  a person whose own conduct is  in no way f aulty , be 

identified with the fault of someone else so that he will  be 

a person at f ault for the purposes of the Cont ·rib utory 

Ne ·gTig ·ence Act? 

( 1 )  Vicarious Liabi lity 

I f  a person i s  vicarious ly liab le for the act of  

another , wi ll  he be identified with the l atter ' s  fault when 

he institute s  an action against another for damages which 

he has suffered , so that these damages might be reduced by 

the application of the Con ·tributory Negligence Act?  

William believes that the answer to this  must  be 

aff irmative . He states : "A plaintiff  i s  identified with 

another in every c ase in which the negligence of another i s  

imputed t o  a defendant • n6 

Thi s  answer seems not to h ave been the answer 

which wa s given by the Alberta Supreme Court in the case of  

Hi lb urn v .  Lynn , Sprecher and Rainey ; and Rainey (Third 

Party)  {1 9 5 5 - 5 6) , 17 W . W . R .  1 5 . The facts of this  c ase 

are as  follows . Plaintiff  H was in a car as a guest 

passenger , which car was operated and driven by R .  There 

was a collis ion between ·thi s  latter vehicle and a vehicle 

6 At p .  4 3 2 . 
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dr iven by S and owned by L.  Pla int iff H wa s inj ured and 

sued R, S, and L .  According to the section of  the 

Con·tx·ibut·oxy· Ne·gTige h·c·e· A·ct then in effect , which corresponds 

c losely to s .  3(1) and ( 2 ) o f  the present Contri butory 

N·egTigenc ·e· Act , if two persons were found at "faul t" 

they could recover contribution from each oth er in Plaintiff ' s  

ac tion agains t them . The court was f aced with the question 

whether L could seek contribution under this provision , 

being a person found at " fault "  or whe ther the term " fault "  

was restric ted to only t hose who were persona lly and not 

vicarious ly a t  fault , in whic h case the appro priate way for 

L to seek contribution would be by third par ty notice 

under the Tort-Feasors Ac t.  Although thi s  i ssue whi ch the 

court was fac ing was no t the same i s sue as de scribed abo ve ,  

namely whe ther a person i s  a t  " fault " under the Act for the 

operatio � of section 2 of  the Act ,  if  he is  only vicar iously 

at fault , it is obvious that the resolution o f  bo th i s sues 

is  the same and depends on the court ' s  defi nition of the 

word " fault " . 

After a review o f  the authorities , the court 

concluded that the word " fault " used in the conte xt of 

section 3 of the Act referred only to personal fault and 

not imputed fault . Mr . Jus tice Egbert stated: "In the 

plaintif f' s action the defend ant Lynn cannot be found guilty 

of  f ault or neglect . His liability , i f  any is a vicarious 

one imposed upon him as the owner of the c ar • • • That 

being so ,  in this  c ase  there i s  no manner in which the 

tri al j udge can , in the plaintiff ' s  action , determine his 

degree of f ault and consequently no manner in whi ch the 

concluding portion of the section relating to contribution 

and indemnity can be made applicable " . 7 

7At pps . 19-20 . 
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A more recent case , that . of· J?Tamant· ·e·t· ·al v • 
. Kne·l �s o·n · e ·t· ·al , 119 7 1 ]  4 W.W.R. 4 54 (B . C . , S . Ct . ) ,  was faced 

with the two questions , firstly , whether the fault of an 

employee was to be imputed to the employer to make him at 

" fault " under the B . C .  Con·tributory Negligence Act , and 

secondly , whether , the f ault of a driver of a c ar was to 

be imputed to the owner of the car to make the latter a person 

at " fault " for the purposes  o f  the Contributory Negligence 

Act . The purpose of these ques tions was to decide whether 

or not section 6 of the Act which enab led thos e  at f au lt 

to escape liability for the whole of the damage caused 

to a gratuitous pas senger could be applied for the benefit 

of an employer and an owner of a vehicle . 

The court was presented with the above case o f  

Hi lburn v .  Lynn , Sprecher and Rainey , inter a li a, a s  

support for the proposition that the Act does not contemplate 

imputed f ault in its conception of  the term " fault " and 

the appl ication of the Act . Whi le not dis puting tha t  this 

c ase held that the word " fault"  did not refer to imputed 

fault for the purpose of one s ection of the Act , Mr . Jus tice 

Dryer he ld that this  did not mean that it did not refer 

to imputed f ault for the application of  section 6. He 

s tated : 

" The ques tion decided in those two c ases , however , 
i s  entirely different from the one which faces me 

• • • I find the reasoning of  Glanvi lle Williams 
convincing . I think and I hold that the fault 
referred to in section 6 of The Contr ibutory 
Negligence Act extends to and 1ncludes the fault 
imputed to an employer as  such at common law 
because of  t he fault o f  the employee , and al so 
the fault imputed to the owner of  a car because 
of  the fault of  the driver to whom he h as 
entrus ted it and for which , because of  such 
imputation , he is made liable by section 7 0  of  

· T he· Mo ·tor-vehicl e· Act . I reali ze and regret 
that there may be some conflict between my 
ruling and that o f  Egbert J .  in Hilburn v .  
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the ·s ame problem as confronts me but rather with 
the form in which a particular claim should be 
brought " . 8 
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Mr . Justice Dryer also refers to an earli er Alberta 

case , that o f · Iliuk et al v .  Stein et al . 11 9 4 0 ]  2 W . W . R .  

64 6, where an owner o f  a car was held to be at fault for the 

purpose of the provisions of the Contributory Negl·ige ·nce Act . 

With a ll due respect , I think that  Mr. Jus tice 

Dryer ' s  attempt to reconci le the Hilburn case with the 

Flamant case i s  not convincing . However ,  I would s trongly 

agree with the result in the latter case and with the 

sugges tion by Glanville Williams that the word " f ault " , 

whereever it appears in the Act , should include fault 

imputed due to vicarious liability . It is unteneable that 

the s ame word should have different meanings in the same 

enactment , and a definition section which clarifies thi s  

point would b e  advis able in any proposed legislation . 

(2) Fami·ly· Relationships 

Aside from the i s sue of Vicarious Responsibility , 

a second maj or area where there is  some ques tion a s  to 

whether the Contributory Negligence Act has application i s  

in rel ation to identification due to family relationships . 

Where an individual without personal fault suffers damage 

or los s  due partly to the fault of a close relation and a 

stranger , will the relative ' s negligence be imputed to the 
plaintiff  s o  a s  to reduce his damages ?  Thi s  ques tion can be 

loo ked at in two s ituations : {1 ) Where the damage or los s  

8 At pps . 4 63-4 64 . 
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suffered is direc .t ly related to an injury suffered b y  the 

faulty
.
re lati ve ;  (.2} Where the dam�ge or los s suffered i s  

due t o  an injury suffe red b y  the plaintiff himsel f . 

Taking the first s ituation , we may question 

whether the negligence of  a spouse will be imputed to the 

plaintiff-spouse , when the latter sue s for loss  or damage , 

e . g .  los s  o f  services , and consortium, which he has suffered 

as a result of the negligent spouse ' s  inj ury? 

Section 3 5 (1 )  and ( 2 ) of the Domes tic Relations 

Act R . S .A .  1 9 70 ,  c .  113 , as amended by S . A .  1 9 73 ,  c .  6 1  

s tates : (1 ) Where a person has , either intentionally 

or by neglect of some duty existing independently of 

contract , inflicted physical harm upon a married person 

and thereby deprived the spouse of  that marr ied person o f  

the society and comfort o f  that married pers on, the person 

who inflicted the physical harm is  l i able to an action for 

damages by the mar ;r-ied person in respe ct of the deprivat ion.  

(2 ) The right of  a married pers on to bring the action 

referred to in sub section (1 } i s  in addition to , and independent 

o f , any right of action that the spouse has , or any action 

that the married pe rson in the name o f  the spouse has , 

for inj ury · inflicted upon the spouse " .  

Thi s  action for los s  of consortium has been t he 

sub ject o f  s ome debate and reforms have been sugge sted by 

certain bodie s . The Newfoundland Family Law Study , Final 

Report XII ,  on " Some Aspects Of Torts In Family Law " , for 

example , s tudies thi s  que s tion . 9 · It is beyond the scope of 

thi s  paper to examine the legitimacy of this action and 

sugges t  reforms ; nevertheles s , it is neces sary to discuss it 

9At . . . . .  pps . v��-v��� . 
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Plaintiff who is  suing for los s of  consortium be identified 

with the negligence of  his /her spouse , which negligence 

contributed to the injured party ' s  inj uries , so that damages 

which would normally be · recovered from the negligent 

s tranger-defendant�wil l  be reduced? 

The case law on thi s  ques tion has been very 

inconsistent . In the case of Enri dge· ·et· al v .  Copp (1 9 6 6 } , 

57 D . L . R .  (2d )  23 9 the common law was thoroughly reviewed . 

In this latter case , a husband was suing for los s  of  

consortium and s ervitum resulting from an injury to his 

spouse , which inj ury was caused 4 0 %  by the fault of  the 

spouse and 6 0 %  by the fau lt of the s tranger defendant . 

The is sue was , quite s imply , whether the husband ' s clai m 

should b �  reduced according to the provis ions of the 

eo n·t·ribu·t ·o ·r y· Neg Ti·g·ence Act by his wife ' s  degree of negligence . 

The s tated arguments for reducing the husband ' s  

damage s  are as follows : 

(1} the husband ' s  action i s  derivative from the wife ' s  and 

thus no better than her own action . If  the wife ' s  action 

for damages is sub j ect to reduction due to her contributory 

negligenc e ,  so should his action for los s of consortium . 

(2) Section 7 o f  the British Columbia Contributory Negligence 

Act which i s  s imilar to Section 5 of the Alberta C'on·tributory 

Neg·ligenc e· Act ,  which will be discussed s hortly , dictates 

that  thi s  reduction should take place . 

The arguments for al lowing the husband to recover 

in full are as fol lows : 

(1) The husband ' s  action is  a complete ly independent action 
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and is  no way derive d  .fro m  the wife's cau s e  of action and 

theref �re it s hould not be ·affected by t he ·same disabi lities 

as i s  her act ion . Two cases were c ited for support of 

this propositi on :  Mall -et v .  Dunn , 119 4 9 ]  1 ALL E . R .  

9 73 ,  119 49 ]  2 K. B .  1 8 0 , and· Macdona·ld an d Macdnn a·ld v .  

McNei l 11 9 53 ] 2 D . L . R .  2 4 8  and 11 9 5 3 ] 1 D . L .R .  755 . 

According to Mr . Justice Aikins in the Enr i dge c ase thes e  

authorites hold that " a  husband ' s  cause of  actio n per 

quod is not derivative , that it is wholly i ndependent , 

of  the wife ' s  cause of action , and that bef ore the pas sage 

of the contributory negligence legi slation it was not 

defeated by contributory negligence on the part of the 

wife , with the result that after such legislation the 

husband ' s  damages are not to be diminished by the per 

centage to whi ch his wife i s  found to have been guilty 

of  negligence contributing to her own injury 11 1 0  

(2 } Section 7 t o  the Contributory Ne gTigen ce �et has no 

application to t his  cas e . 

Mr . Jus tice Ai kins in the Enri dge cas e  held : 

(1 ) Section 7 of the· Ccin·tr-ib \ito ry N.e .gTi qe :nc·e· Act does  

indee � not·refer to this  situation . He  he ld that it  

applies where A suffers bodily injury due to the negligence 

of his spouse and another , not where the bodily inj ury i s  

not suffered by the suing spouse . I t  i s  clear from the 

wording of  the Section that this is  s o . 

(2} The theory mos t  in line with Canadian au thoritie s i s  

that the action per quod i s  a derivative action , dependant 

on the wif e ' s  action , and i s  not independent from it . 

l O
At p .  2 4 1 . 
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He s tated : 11 in my view the principle adopted 

supports the theory that in Canada , as in the United 

States , the a ction per quod is to be regarded as a derivat ive 

or dependant action . For these reasons I have con cluded 

that I s hould follow what seems to me to be the mainstream 

of Canadian aut hority and hold that the damages awarded 

by the plaintiff  husband are to be diminished by the 

extent in terms of per centage in w hi ch the plaintiff wife 

was held to have been negligent . " 11  

It  i s  interes ting to - note t hat the Alberta 

Dome s ti c  Relations Act cited above whi ch s tates t hat the 

right to bring the action for loss· of consortium i s  

" independent of " the right of  action o f  the inj ured spouse 

seems to settle thi s ques tion in favour of  the ind ependent 

a ction theor y and thereby the result would seem to be, 

at least ·  in Alberta , that t here will  be no reduction of 

damage s  for the ne gl i gence of the spouse . Ho wever , in the 

cas e  of · Yo ung · and· Young v . ·  Otto ,  119 4 7 ]  2 W . W . R .  9 5 0  

(Alta . s. Ct . ), despite t hi s  wording o f  the Do me s ti c  

Rel at·ions Act ,  the court did redu ce the husband ' s  damages .  

In fa ct , the Domestic· Rel at ·i·ons· Act was not even mentioned 

in relation to the a ction . T herefore it certainly 

cannot be taken as  sett led that t here will not be a 

redu ction of  t he damages in Alberta despite the see ming 

c larity of  t he Statute . 

Even after the· Enrid 'ge de ci sion , there i s  

continued uncertainty a s  to thi s  ques tion . T he 1 9 7 0 

Newfoundland Study in reference to this i s sue s tate s : 

"Authority i s  divided but the better view i s  that s ince 

the husband i s  suing in his own right his claim should not 

llAt p .  2 53 . 
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be diminis hed by his wi fe • s . .fai.lu re to ta ke care o ;E  he rself " • 12  

T his o� cour �e .�� �a ctly the ov�os ite co nc1usion to  the 

d eci s ion in· E·nridge . 

I would submit that there are bas ically three 

alt ernatives open s hould legislation be d eemed advisab le 

to clarify this  que s tion . 

The first  alternative i s  to allow the P laintiff 

to re cover in full from the s tranger defendant; he could of 
course not recover from his spouse due to the principle of 

inter -spousal tort immunity,  as  wel l  as the apparent i llogi c 

in giving a spouse an a ction fo r los s of consortium against 

his own spouse . The stranger could in this alternative be 

given a r ight of  contribution against t he o iler spouse . 

This o f  course can arguably be deemed to be �n indire ct 

inter-spousal tort a ction, whi ch infringes �ainst the 

immuni ty principle ,  and s uffers from a cer tain i l logi c as 

ex plained above . 

The second alternative is  to allow the P laintiff 

to recove r in ful l  from the defendant, but �t to give 

the defendant a right of contribution . T his is  arguably 

inequ�table  because it places an unfair bur aen on a stranger 

defendant due to a relational problem betwe em, the other 

defendant and the plaintiff . On t he other hand it may be 

determined to be not t hat inequitable in vi �' of the fa ct 

that contribution between tort-feasor s  is  a mrivilege given 

by Statute and not a right springing from the co mmon law . 

T he third alternative i s  to reduce the plaintif f ' s  

damages a ccording to the negligent spouse ' s  �egree of  

fault . T hi s  derogate s from t he supposed " imci:liepe ndence 11 of 

1 2 At p. 1 9 . 
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this c ause of  action , _ _  and J?lac es on one a red uc tion due to no 

negl igenc e of  his own . 

rt may be that  it would be ill  a dvised to legislate 

on this at all . Aside from not being a proble m  which arises  

that frequently, the flexibility which the courts pre sently 

have with reference to this  issue may be pr eferable to 

fixing a rule which is bound to be unsatisfactory in some 

respect at any event . 

The discussion conc e rning the co mmon law action 

fo r the los s of  services of chi ldren and s ervants suffers 

the s ame confus ion as  the above problem and is susceptible 

of the s ame resolution . 13 

The second situation where th �r.e is a _que stion of 

identification for the purposes of the ·co ntributor y 

Negligence Act due to a f amily relatio nship arises  in the 

case where a spouse is  injured by the fault of his /her 

spouse and a s tranger defendant . This situat ion is dealt 

with expli citly in s. 5 of  the Act and wil l  be di scussed 

shortly . 

13The following case s ,  inter alia,  have discus sed 
thes e  pro blems . Wasney v .  Jur azs k:y, 11 933] 1 W.W.R. 1 55 
(Man . ,  C . A . ) : Mother al lowed to recover ful l medical 
expense s ,  although child negligent . Youn·g an d Young v • 

. Otto ' [ 1 9  4 7 J 2 w. w. R .  9 5 0  (Al ta . ' s. et . ) : Husband I s  
damage s  for expenses , ·los s  of consortium and los s  o f  
services reduced i n  proportion t o  wife ' s  degre e o f  fault . 

· Do ri ty v • .  Ot ·t awa Roman· Catho1ic Separate· Sc hoo ls T ru st ·ees , 
11930] 3 D . L . R. 633 (Ont . ,  C . A . ) : damages re duced for 
wife ' s  negligence . Kn6wlton v .  Hyd ro -- El ectric Power Com ' n ,  
!1 9 2 6 ]  1 D . L . R .  2 1 7  (Ont�): damages reduced for wife 's 
negligence . · McKi ·ttr·ick v .  Byers ,  11 9 2 6 ]  1 D .L. R. 3421. 58 
O.L.R. 8 0 : f ather 's damages redu ced on account of  child ' s  
negligence . Mac dona1 d  and Macdona1d v.  Mc Neil l, !1 9 53] 
1 D.L.R. 755 (N . S . , s. et . ): hus band' s damages not reduced 
a l though wife negligent . Quin1an V. N O'r dlund ( 1 9 6 1 )  I 2 7  
D.L.R. (2d)  16 2 (B . C . 1 S .  C ht . }: father ' s  damage s  reduced 
by son's degree of fault . 
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Will  a dependent w ho is suing under Fatal Accident 

legis l ation be identifi ed with the deceased ,  so t hat  t he 

de ceaseds ' fau lt will  be imputed to t he fo rmer wit h  t he 

res ult t hat his damages will  be reduced? 

T�ere is no spec i f ic provi sion in t he Alberta 

Contributory N-egli gence Act at pre sent w hich dictates t he -
above result . In the Englis h L·aw Reform (Contri buto ry 

Ne-gli-gence·}· Act· 19 4 5 ,  s .  4 , t here i s  t he following provis ion 

which doe s  identify the c laimant wit h  t he deceaseds ' 

" fault " . "Where any person dies a s  t he res ult partly of  his 

own fault and partly of t he fault of  any other person or 

persons • • • any damages recoverab le in an action broug ht 

for the benefit of t he dependants of t hat person under t he 
· ·pa·tal ·Ac·ci de·nts· Acts , 18 4 6  to 1 9 0 8 ,  s hal l b e  reduced to a 

proportionate extent . " 1 4  

I n  t he Alberta Fatal Acc id ents ·Act, � .• S. A . 1 9 70 ,  

c .  13 8 s .  3 , a c laim i s  given to the dependants i f  t he 

deceased would have been able to maintai n a n  action and 

recover damages in respect t hereof ,  had he not died . T hi s  

seems to make t he dependants ' action a de ri vative o ne and 

the a rgu ments discussed above whic h would reduce a plaintiff ' s  

claim if his action were derivative and t he inj ured party 

were contributori ly negligent would apply s trongly here . 

I t  i s  also well establis hed case l aw t hat the fault of  

the deceased will  be imputed to t he dependants in t heir 

Fata l Accident claims . 1 5  G lanville Wil l i ams suggests t hat 

thi s  identification is  wrong and t hat t her e is  no log ical 

14 section 1 (4 ) . 

. 
1 5see ·inter a lia : · ·Newe l! v .  Ge nmell , !1 93 8] O WN  1 ;  

:Bigc 'har les ·e t  al v .  Mer Ker'et al, 11973 ] 1 w.w.R. 3 2 4  (B.c., 
s.  et . l . 
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requ i rement fo r i t  to exis t . Inst ea d  he S�<;Jc;rests that there 

be no identif icati<?n,  that the claimant be entitled to an 

undiminished claim , and that the defendant be entitled to 

r ecove r  contribution as to this claim fro m the dece ased ' s  

e state. T hi s  wo uld result in benefitting the dependants 

be fore bene fitting creditor s and benefi ciaries under an 

estate. It would also pl ace the los s  if  the e state were 

insolvent on the defendant rather than on the de pendants .  

Williams ' proposal i s  attractive , but too dramati � a departure 

fro m  the a ccepted case law and inconsistent with the 

derivative nature o f  the claim under Fatal Accident legislation, 

to be acceptable .  

(4 1 · Mi ·s ce Tlaneous 

Othe r instan ce s  where fault of  someone else is  t9  

b e  imputed to the plaintiff for the purpose s  of the Contributory 

Neg lig en ce Act are where the suit is by a nominal plaintiff  

who will be  identified with the fault of the real plaintiff , 

assigned claims and actions by pers onal representatives of 

an e state where the fau lt of the de ceased will affe ct their 

claims on behal f of his e state . These instance s  require no 

elaboration . 

. (5} sununary 

It  may be appropriate at this s tage to summari ze 

what we have said about the s cope of  the· Contri butnry 

· N"egl ·ig-ence · Act so far • 

Se ction 2 (11  of the Act applies so as to apportion 
dam�ges between those at fau lt and to thu s  allow a contributorily 
negligent plaintiff  to re cover a portion of his damages . 

The Act doe s  not indicate the s cope o f  the word 
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" fault" and hen ce the applicab ilit y o ;f  the defence o f 

contributory negl�gen ce where the tort invol ved is  not based 

on ·negl�gerice . It was recommended that even though the tort 

co mmitted was intentional that the co urts not be pre cluded 

from denying to the defendant the defence of contributory 

negligen ce .  

The Act does not indi cate whether the word " f ault"  

as used therein is  to be taken to refer only to pe rs onal 

fault , or whether in certain instan ce ,  the Act will  apply 

to those who were not personally at fault but who may be 

identified with some one who was at fault . There are several 

instances where this may arise . I_t is  arguable that th e 

f ault of a person for whose a cts another is respon sible should 

be imputed to that other for the purpose of the Act .  It 

i s  also arguable that when an action is  based upon an injury 

caused to another , that the f ault of that other person , 

should be imput ed to the plaintiff s o  as to reduce his 

damages . This l atter s ituation arises  mos t  frequently in 

relation to a ctions per quod for los s  of s e rvitum and 

consortium, and for a ctions under F atal Accident leg islation . 

Finally where some one is  suing on behalf  of someone else , 

the fault of the latter should be imputed o f  the former for 

the purposes of the Act .  

C. - The Effe ct O f  The Contributory Negligen ce Act On 
Other Defences 

I t  i s  arguab le that wit h the a cceptance of the 

principles  of  contribution b etween wrong-doers under the 

Tort- Feaso rs Act and apportio mnent between plaintiff and 

defendant under the C6n .t r.ib u·t·o ri Ne.glig.ende Act should come 

the �res tri ction or abolition of the defences of ·" volenti 

non 'f 'i t '  i'n j'u 'r 'i a 11 and ·n·e x· 'tu 'r 'pi ' c·au·sa " . As i s  known I these 

defences , if established,  will operate to relieve defendant 
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from all liab ility to the pla ;lntif;f , .  :e.yen tho �gh the former ' s  

conduct was in itse lf b lame':l:orthy. Thes·e defences  are based 

on the premi se , for vole nti , that there i s  no duty owed to 

one who consents to le gal and p hysi cal risks asso ci ated with 

someone's conduct , and for ·� ·turpi , that a party whose own 

act was i lle gal should not be allowed to come into court ,  

allege his own illegality , and claim damages . 

Althou gh the theory behind the three defences  

of contributory negl i gence , vo·lenti � fit , and ·� turpi 

· ·causa di ffer , each operating with its own set of fa cts , 

be cause of the harshnes s  of the latter two defen ces , courts 

have prefer red to avoid them in favour of contributory 

negligen ce . This has tended to slur the dif ferences  between 

the three and has resulted in in consistent j u di cial deci s ions . 

It may therefore be ne cessary to examine the three together 

with a v iew to reform.  Thi s has not been done by this  

writer due to the s cope of the paper whi ch deal s with contributory 

negligence ;  it may be advisable for a future study . 1 6  

D. M·e anin -g· OE The Terms· ·"Damages· Or L oss " 

Section 2 ( 1 ) of · T·he· c·ontribu ·to ry Ne gl'i gence Act 

s tates that where by f ault of  two or more persons damage or 

los s  i ·s caused to one of them , the l i ability to make good 

the damage or los s  is  in proportion to the degree in whi ch 

e ac h  person was at fault 

What do the terms " damage or los s " mean? 

1 6 see recent case of Tal 'low v • · T·ai·l·fe·a·the ·rs ( 1 9 73 ) 
6 W . W . R .  7 3 2  (Alta .  A . D . ) . See Arti cle by Dean Fridffian , 

· Wro ngdb·in·g p·l·ainti ff , (1 9 7 2 ) ,  1 8  McGill L . J .  2 75 .  
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I .t i s  obvious that .it refer s to the most common 

ins tan ce ,  which is  where ·someone suffers e ither bodily injury 

or mater ial injury . However , it has be en suggested that the 

t erm d amage or los s  i s  wide enough to include mere pecuniary 

d amage or loss  which is lost when one person is called 

upon to compensate a third party for an injury the l atter 

suffered due to the fault of the former and another party . 

The amount of  damage s  payab le by the defendant for the degree 

of liability of the non -paying defendant is a damage or los s  

caused to him by the fault o f  himsel f  and the other . The 

s i gnifican ce in making this  interpretation of the word 

" damage or los s "  in the Contributory Negligent Act is that 

if a ccepted it could result in allowing a d efendant who 

could not for some reason seek contribution under the 

Tort-Feasors Act to seek contribution under the Contributo ry 

Ne gli gence Act.  This could happen if the To rt -Feasors Act 

i s  inter preted so as  to require liability on the part of  the 

defendant against  whom contribution i s  sou ght, to the 

plaintiff , before he could be forced to make contribution 

to the other t ort -feasor . 

I f  the person against whom contr ibution is sought 

has a spe ci al defence against the plaintiff , like immunity 

from action , he might not be a person liab le who would be 

sus cepti ble to contributing . However , he may still be defined 

as a person at fault , and if by thi s f ault he caused los s  or 

d amage , here pe cuniary los s  to the other tort-f ea sor , he 

would be obliged, on thi s  interpretation , to pay for thi s  

los s  under t he Con tribut ory N egligen ce ·  Act .  

This interpretation to the words "damage or los s "  

was given in T he eairn ba hn ,  11 9 4 1 ]  p .  9 5  under the· Ma ri·t ·imes 

conv·en·tion· Act ,  1 9 1 1 ,  and was a ccepted by Mr . Justi ce Estey 

in· P arm·l ey v •· p·armley , s upr a . 
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. . ��s 
-��me ar g:l.l:�en� wa s  ma.de without s ucce s s  in the 

c a.s e  ·of ·  n·r ·inkwater v • ·  Kitnber 11 9 5 2 ]  ·1 All E. :R.. 7 0 1 . The � � . .  - - . . . . - - . - - - � - - - - - - . . . - - . - . 
t�r.� ��a �� .. a s. . � � . . �ppeared in the' Law R-e·fnrm-- '("Cnntr·i bu·t·o ry 

· Neg'l"ig·en·c·e·) · :A·c·t· '1 '9 45 was interpreted as applying to personal 

inj ury or property damage resulting from the acc ident and 

not the type of "damage " which was involved in paying compens ation 

to an injured party in full when someone else was at fault 

for par t . 

In my opinion the Drinkwater c ase reached the 

appropri ate decision . It i s  not s atis f actory to a llow the 

Con·tr·ibutnr y  Neg1i genc·e· Act to be interpreted so as to al low 

for contribution which should be provided under the Tort

Fe asors · Act , but which v-1as not , to be provided unde r the 

Contributory · Ne gLigence · Ac t . Hopefully , the sections 

de aling with contribution between wrong-doers in any pro posed 

legis lation will be inc lus ive enough to encompas s all those 

s ituations where contribution between tort-feasors is 

desirable . 

E. Apportionment And Contribution Under The Contributory · · N·e·g·l·i·g·e nc·e· A·c ·t· 

Sections 3 ( 1 ) and 3 ( 2 ) of  the Co nt·ri butory 

· Ne gl'i·c.rence· Act deal with the general case of apportionment 

of liability and contribution under the Act . They s tate : 

113(1) Where damage or los s  has been caused by the 
f ault of two or more pers ons , the court shall 
determi ne the degree in which each person was at 
f ault . 

(2 ) Except as  provided in s ectio ns 4 and 5 ,  
where two or more persons are found at fault they 
are j ointly and severally liable to the person 
suffering the damage or los s , but as  between 
themselves ,  in the absence of any contract e xpr es s  
o r  impl ied , they are liable to make contribution 
and indemnify each other in the degree in which 
they are respectively found to have been at fault . " 
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T he  basis of ap;port i.o nm ent under the Act is on 

d�9r ee o;f " f aultu,  which_ mus t  in this context refer to 

culpability and not cau s at ion . Both ·parties ' f ault  have 

contr ibuted to the same damages , and the nature of t he 

event is such so as  to not allow it to be s a id t hat A caused 

one portion and B caus ed another . The Act expl icitly states 

this in s .  2 (2 )  where it states : 

"Nothing in this s e ct ion operates to render any 
_person l iable for damage or los s  to which his 
fau lt has not contributed " . 

A more serious problem related to t he interpretat ion 

of the words of se ction 3 of t he Act is t he determination 

of the s cope of 3 (2 ) . Does s e ct ion 3 (2 )  refer only to t he 

s ituat ion where an inno cent plaint iff  is suing two or more 

persons at fault; or does it also encompas s  t he situat ion 

where a plaintiff who is himself at fault is su ing two or more 

other persons who are also at f ault? 

The determinat ion of  t his is very important for 

an unders tanding of t he method of apportionment in cases o f  

combined f ault . T he Act s tates t hat t hose a t  fault are 

" jo intly and severally " l iable to the person suffer ing t he 

damage or los s . T his  means t hat if P is inj ured by the fault . 
of B and C, P is able to sue e it her B or C or bot h for t he 

full amount of his los s , and t he court is empowered to 

determine t he degree of fault of B and C and to order t hem to 

contr ibute to ea ch ot her in a ccordance with the degrees o f  

fault s o  found . In a sense this allowance for contr ibutio n i s  
duplicat ive o f  t he prov is ion of  t he· Tort·- F·e a·s·or·s· Act ,  

d is cussed in Sect ion one , which would a lso allow contribution 

between B and C .  

Let us ass ume t b._at ther e are three persons at fault, 
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p the ;t?laint if f , B and c, the Def endants .  Do es Se ction 3(2 } 

o f  the Act mean that P will b e  able to s ue both B and c, 
that the court will  redu ce P ' s  damages in a ccordance with 

his own degree of fault , and that the cour t  wi ll then give 

P a judgment in solidum against B and C for the remainder? 

The answer to thi s  question mus t  be emphati cally s tated in the 

affirmative . This has been the method of apportionment used 

by Canadi an Courts under Contributory Ne gligen ce legislation , 

and it is  accordance with the purpos e  of the Act , to res olve 

i ssues relating to contributory negligence ,  that it be so . 1 7  

It is  therefore supris ing that Glanville Williams in 

interpreting the apportionment sections of the Alberta Act 

held that : " It is s ubmitted that thi s  (referring to s .  2 ( 1 )) 

means that if P ,  himself guilty of contributory negligen ce ,  i s  

damage d  by the concurrent negl igence of  D l  and D 2 , the two 

latter are each responsible only for a part of  P ' s damage 

corresponding to his own negligence . In other words , liability 

1 7Al though the Acts are not clea r ,  the re cent case 
of  Menow v .  Honsber gerer and Jordan House Hote l [1 9 7 0 ]  1 
O . R . 54, affirmed [1 9 7 1 ]  1 O . R .  1 2 9 , affirme d by the Sup reme 
Court of Canada , 1 9 7 4 , 3 8  D . L . R . ( 3d),  apportioned liability 
between the negligent plaintiff and the two negligent 
defendants by holding the latter two j ointly and severally 
liab le to the plaintiff for his damage s  redu ced by his 
degre e of fault . This  s eems to settle the issue . This 
was also 'the method of  apportionment use d in the case of 
Fellows v .  Ma jeau , [1 9 4 5 ]  2 W . W . R .  1 13 , [1 9 4 5 ]  3 D . L . R .  
79 2 (Alta . ). The order made in this case was that : " The 
parties are j ointly and severally liable to ea ch other 
and liable to make contribution to and indemni fy each other 
in the degre e in whi ch ea ch has been at fault • . • " 
A diffi cult case and one whi ch did not use j oint j udgment was 
Le comte v .  Bell Tel . Co & Ottawa , !1 93 2 ]  3 D . L. R .  2 2 0  
(Ont . S .  Ct . ) . This  case however was based o n  an unusual 
set of  facts and in view of the latter cases mus t  be given 
little weight . 
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· ·s·o 'l ldum of con current wron g-doers only where the plaintif f  

is not gui lty o f  contributory negli gence .1 9  

As· pointed out above , Canadi an case l aw doe s not 
support Williams interpretation of the se ctions of the A ct 

relating to apportio nment, and it mus t  be a ccepted that 

li ability will  be · in ·soli dum even where the pla inti ff i s  

contributori ly negligent . 

This  doe s  not mean, however , that this i s  the way 

i t  should be . Wil li ams proposes that in case s  of contributory 

negli gence the " j oint j udgment " method of  appor tio nment , 

which i s  the method presently followed by Canadian Courts, i s  

inappropri ate and should b e  replaced by the " apportioned 

judgment " method . 

The following example wil l  s erve to demonstrate 

the appli catio n of these two methods . 

As sume that A, B and C are involved in an accident 

for w hi ch the fault of each i s  equal . As sume a s  well  that 

each �uffers damage . 

Wi lliams points out t hat under the j oint j udgment 

system whi ch is the one di ctated by the Alberta· ·co ·n ·tr ·i bu·tor y 

· N·e·g Ti·g·e·nce· Act the apportionment of damages will  be 

1 8At p .  4 0 9 . 

19The Manitoba Act whi ch made it cle ar that the 
l iab ility was j oint and s everal even to a neglige nt plaintiff 
by enti tling the section "Effect o f  contributory negli gence n  
was termed " an aberration " and " a  legislative mistake . "  by 
W illiams ,  at p .  4 0 9 . 
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unne ces s ari ly complex . A will  be able to col le ct his damages 

redu ced by his degree of  fault from B and C w ho will  be 

each liab le to A in full . Similarly , A and B wil l  be jointly 

and severally liable to C for his reduced damages ,  and A 

and C will be jointly and s everally liable to B for his 

reduced damages . In addition , t hose against whom t he 

judgments are re covered will have appropriate claims for 

contribution against  t he ot her tort- feasor who was jointly 

liable wit h  them . Williams points out that t hi s  way of 

proceeding is needles s ly complex . 

He suggests t he adoption of t he " apportioned 

judgment " system . Under t hi s  met hod , e a ch of t he parties 

will  be liable to t he ot hers for t he s hare of t he latters ' 

damages whi ch correspond to t he formers ' degrees of fault . 

T hus in t he above example ,  A will  be able to col le ct 1 /3 

of  his damages from B and 1 /3 from c. Simil arily B wil l  be 

abl e  to col le ct 1/3 of his damages from A and 1 /3 from C .  

T he same would apply to c. Wit h a qui ck set-off , t he 

resolution of  t h.e apportionment is  qui ck ly arrived at . 

Should t he apportioned judgment met hod be substituted 

for our present met hod of apportionment? 

· Williams presents t hree reasons for supporting t he 

apportioned met hod judgment . 

Firstly there i s  the argument t hat t he cal culations 

of damages are les s  complex in t he apportioned j udgment met hod . 

Se condly Wi lliams argues t hat a defendant may be 

f inancially embaras sed by t he joint judgment met hod needles s ly . 

If defendant 1 i s called upon to pay t he whole of  t he plaintiff ' s  

re coverable loss he may not be able to meet t hi s  payment 

even t houg h he is  sub sequently able to colle ct contribution 

from t he second defendant . 
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Thirdly , the prime reason for utiliz ing a j oint 

judgment method is g ive the plaintiff the assurance that he 

wil l  re cover his re coverable damages in full even if one of 

the defendants is insolvent , s ince he has the right to 

re cover the full amount from any one of the solvent defendants . 

Wil li ams argues however that there is  no reason for giving a 

negligent pl aintiff this benefit,  he being no more deserving 

than the other solvent defendant s . On principles of j ustice ,  

why require a negligent defendant to pay more than his share 

of the damages be cause one of the other parties is insolvent , 

but not require thi s  from a negligent plaintif f ?  The only 

thing that distinguishes them is that one suffered a los s ,  

not that one was inno cent . 

The ar guments for maintaining the j oint judgment 

method however are also convincing .  

Fir stly it i s  the method presently used by most 

courts and i s  one whi ch i s  wel l  understood. It would be a 

s igni f i cant dep�rture to change this  method . 

Secondly , i t  i s  in a ccordance with prevailing 

philosophy t hat the inj ured party should re cover and be 

compensated for as much of  his damages as pos sible . In 

cases  of motor vehi cle a ccidents with the use of liability 

insurance the les s  a plaintiff re covers the more an insurer 

s ave s . In cases  where there is no insuran ce , a sympatheti c  

Judge may b e  hesitant to deem the plaintiff contributorily 

negligent if  the result o f  thi s  finding may be that the 

p laintiff  will  not re cover some of his damages due to the 

insolvency of one of the defendants . Let us re call that it 

is �greed that inno cent plaintiffs  will  have a right to 

recover all f�om any of the defendants ;  changing this rule 

for negli gent plaintiffs  may make it les s  likely that 

courts will  be prepared to find contributory negli gence . 
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T he Britis h  Columbia· c·o·n·t·r·ibu·t·o·ry· Ne·g·li·g·e·n·c·e · Act ,  

R . S. B . C . 1 9 6 0 ,  c .  7 4 , a s  amended 1 9 6 2 ,  c .  15 ; 1 9 6 9 ,  c .  3 5 ;  

1 9 7 0 ,  c . · 9 doe s  contain an apportioned j udgment met hod of  

cal culation . Section 3 of t he Act state s : "The awarding of  

damage or los s  in every a ction to whi ch se ction 2 applies 

s ha ll be governed by t he following provi sions : 

(a ) T he damage or los s (if any} sustained by each person 

s hall be as certained and expres sed in dollar s : 

(b ) T he degree in w hi ch eac h person was at fault s hall be 

a s certained and expres sed in terms of a per centage of t he 

total fault : 

(c} As between each person who has sustained damage or loss 

and each person w ho i s  liable to make good t he damage or los s , 

t he person sus taining t he damage or los s  s hall be entitled 

to re cover from t hat ot her pers on su ch - per centage of  t he 

damage or los s  sustained as corresponds to the degree of  

f ault of  t hat person : 

(d} As between two persons ea ch of whom has sustained 

damage or los s  and is entitled to recover a percentage t hereof 

from t he ot her , t he amounts to w hi ch t hey are respe ctively 

entitled s hall be set off one against t he other ; and if either 

person is entitled to a greater amount t han the ot her ; he 

s hall have a judgment against t hat ot her for tl1e exces s " . 

In my opinion , t he apportioned j udgment method is  

the one to  be  preferred in  cases  of  contributory negligence .  

It  provides a less complex met hod of determining liability 

for damages in multi -party act ions , espe ci ally where more 

than one party is at fault and more t han one party suffered 

dam�ges . At common law plaintiffs who were contributorily 

negli gent were able to rece ive no recovery; a provision 
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whi ch allows them to receive a portion of their dama ges , but 

only that portion whi ch corresponds to t he de gree of wrong 

doing of· another party i s  more in keeping with t he co mmon 

law rule than one whi ch gives plaint if f s  who are contributorily 

ne gl igent t he right to recover from another wrong-doer more 

than that other wrong-doer ' s  s hare of the damages .  Equity 

demands that all wrong-doers share equally ,  even if one of 

the wrong-doers is a pers on who has unfortunately suffered 

injury . 

If t he apportioned method judgment is  acce pted, it 

must be clear that if any of the parties is unable to s atisfy 

t he judgment against him, that this los s  i s  to be shared by 

the other parties ,  in proportion to their degrees of f ault . 

Otherwis e ,  contributorily ne gl i gent plaintiff  will  bear the 

risk o f  insolvency of one of the defendants a lone , whi ch is  

obviously · inequitable . Wi lliams points out moreover that 

in cases  where a contributorily neglig�nt Plaintiff is  

suing two persons one of w hom is  vi cariously liab le for the 

other , he may recover the full extent of his re coverable 

damages from either . This makes sense s ince the reason for 

imposing vi carious liability is to ensure t hat a party 

injured wil l  not be defeated by the insolvency of one of t he 

parties . 

F .  Set-Off 

Under either system o f  cal culating dama ge s  should 

a s et-off of the damages be ordered by the court? 

In view of Rule 93 (1 } of t he Alberta Rules of Court 

set-off may be pleaded but it will not necess arily be 

ordered by the court on its own motion . In many cases 

of automobile co llisions , where the parties are covered 

by t hird party liability insurance it wil l  not be to the 
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benefit of  the parties to a sk for a set-off . If  set-of f  is  

ordered in these  cases , it  wil l  be the Insurance Companies 

who wil l  benefit to the detriment o f  the inj ured persons . 

Thi s  was strongly condemned by Dean Wright in his article on 

"The Adequacy Of The Law Of Torts 11 1 where the apportionment 

legislation came under attack for allowing this  to happen 
. . 2 0  . f h . . d . d .  �n certa�n cases . A rev�ew o t e JUr�spru ence �n �cates 

that in several c ases set-off has been ordered to the detriment 

� w .. • • • .. • .. .. • • .. • - • ... • .. • .. .. .. • • 

2 0wright 1 The· Adequ·acy of· ·the· L·aw ·o·f· T·or·ts 1 found 
in Linden , Studies in· Canadi·an· Tort Law 1 1 9 68 , at p .  57 9 . 



o f  t he party . 2 1  I t  i s  the opinion o f  this writer that 

set-o ff should not be per mitted where it will  have the 
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result o f  depriving injured persons o f  re ceiving a portion o f  

the ir damage s . Se ction 3 (d }  o f  the British Columbi a  Act 

noted above s eems to d i ctate thi s  undes irable result . 

Ques tions of apportionment and contribution be come 

exceedingly more diffi cult if all claims , counter- claims , 

contribution . claims , and indemnity claims are not heard at 

t he same time . We will  examine at a l ater s tage the 

provisions now in ef fe ct in Alberta to ensure thi s result 

and look at those problems whi ch can arise should , for valid 

reas ons , the claims be heard at different times . 

G .  Releases 

As pointed out in Se ction One , t he common law rule 

regarding rele ases  is that a rele ase of  one _ j oint tort-fe asor 

serves to release all j oint tort-feasors ,  w hereas a release 

does not serve to release all s everal , concurrent tort

feasors . It  was submitted that thi s  rule regarding releases 

of tort-feasors s hould be abo li s hed so  that in all cases a 

rele ase o f  one tort-fe asor would not serve to release them all . 

�s suming t he continuation o f  t he common law rule , 

an interesting question is r ai sed by t he wording of s .  3 ( 2 )  

of t he Con·tributory ·  Negligence Act .  Does the fact t hat 

2 1  
See Wel.ls v .  R1is·s ·ell , !19 5 2 ]  O .. W . N .  5 2 1  (Ont . } : 

s et-off .ordered at trial , reve rs ed on appeal ; - Sche'l'l enb er g  
v • · Co'6ke (Sask . ,  C . A . } set-off ;  J·ohnny' s· T·axi v • ·  os·t ·o·f'oroff 
(1 9 6 2 } , 33 D . L . R .  (2 d} (Sask . ,  C . A . ) set-off ; L·e·aman v .  Rae , 
[ 1954 ]  4 D . L . R . 4 23 (N . B . , C .A . ) no set-off . 

-
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s .  3 (21 states that persons found at ;fault " are j o intly 

and s everal ly l iable" turn these l?eisons into j oint tort

feasors for the J?Urpose o;f the common law rule regarding 

releases ? 

This question was considered in the c ase o f  

Dodswn·rth v .  Ho·l·t· ·e·t· a l  (19 6 4 ) 1 44  D . L . R . ( 2d )  4 8 0  AHA . (Alta . 

s .  Ct . } .  The argument was made by Defendant 2 that a release 

given to Defendant 1 served to release him because they 

were " j oint tort-feasor s " by the terms of The Contributory 

· N"e-g1ige·nc·e Act , and at common law the j oint tort-feasors would 

all be released . Mr . Justice Milvain responded : " In my 

view the argument i s  not sound , at· common law , and in the 

absence of s tatute , there can be no doubt o f  Holt and Buckler 

being concurrent several tort-feasors contributing to the 

same damage . . • •  I do not be lieve that the statute should 

be construed to change the common law any further than its 

plain words dictate " . 2 2  

In the c ase o f  Reaney e t  al  v .  National Trust eo . ,  

1 196 4 ] 1 O . R .  4 6 1 , 4 2  D . L . R .  ( 2d )  7 03 (Ont . , High Ct . ) 

this same ques tion was raised with regard to the Ontario 

Negligence Act .  Mr . Justice Hughes clearly differentiated 

betwe�n persqns who may be j ointly and severally liable 

under the Act and " j oint tort-feasors " for the purpose of the 

application of common l aw rules relating to j oint tort-fe asors .  

Joint tort-feasors are only those who commit or are responsible 

for the commis sion o f  a tort , one injuria , and the f act that 

the Act states that those at f ault are " j ointly and severally " 

liable does not convert persons who are responsib le for 

different· injuri a which produce the same· damnum , into j oint 

2 2At p. 4 83 .  



7 4  

tort-feasors . Glanville Wil lia,ms in his treatise feared 

tha:t . the wordin9 of the Canadian statutes· would have that 

result , but as we see from these two recent cases the 

courts have not allowed this to occur . 

H .  · M·isceTl·an·eous 

In Section one , when deal ing with an innocent victim 

and two or more wrong-doers ,  we asked the following ques tions  

with regard to possible situations which may occur : 

(1 ) Mus t  a c laimant for contribution first be found liable 

to the victim before he can c laim contribution? 

{2) Can the tort-feasor against whom the claim is  made 

dispute the liability of the c laimant? 

(3 } At which point in time is the l i ability of the person 

against whom the c laim is made determined? 

(4 ) What should be the effect on the other tort-feasors of  

the victim allowing his right of  action against one of the 

tort-feasors to become extinguished? 

(5 ) What · should the limitati on period in which to claim 

contribution be? 

(6 ) On what should the amount of  contribution whi ch i s  

recoverable b e  based? 

(7 ) vlhat are the pos s ib le repurcuss ions of settlements 

before judgment with some but not all of the wrong-doers ?  

(8 } When s hould indemnity be ordered? 
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I f  the suggestion that when a plaintiff i s  not 

innocent but p artly responsible for his damages , he may 

only claim against the other wrong-doers that portion of  

the damages which correspond to their individual degrees 

of fault , is  accepted , then there will  be no rights of 

contribution between wrong-doers in thi s  circumstance , and 

these concerns will  not be relevant . 

If thi s suggestion is not accepted and it _ i s  deemed · 

that a pl aintiff who is  contributorily negligent may recover 

in full  from any of the other wrong-doers ,  (minus his own 

degree of  l iability) , then the concerns will equally apply 

here and wi ll be resolved in the same manner as above 

suggested in S ection One . 



I Gr·a·tui·tou s p·as·senger s  

Section 4 of the· ·eon·tributory· N·egTi·g·e·nce· Act 

states : 

"Where no cause of action exists against the 
owner or driver of a motor vehic le by reason 
of section 2 1 4  of The Highway Traffic Act , no 
damages '

· 
contribution or indemnity shall be 

recovered from any person for the portion of 
the damage or los s c au sed by the negligence 
of such owner or driver but the portion o f  
the damages o r  los s  s o  caused b y  the negligence 
of such owner or driver shall be determined 
although such owner or driver is not a party 
to the action . "  
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Section 2 1 4  o f  the Highway Traffic Act states : 

" ( 1 )  No person transported by the owner or driver of a motor 

vehicle as hi s gues t  without payment for the transportation 

has any cause of action for damages against the owner 

or driver for injury , death or los s , in case of accident , 

unles s  

(a ) the accident was caused by the gros s neg ligence 

or wi lful and wanton misconduct of the owner or 

operator of the motor vehicle , and 

(b ) the gross  negligence or wilful and wanton mis conduct 

contributed to the inj ury , death or los s  for which 

the action is brought . 

(2 )  This section does  not relieve 

(a ) any person transporting passe�gers for hire or 

gain , or 

�b )  any owner o r  operator o f  a motor vehicle that 

is being demonstrated to a prospective purchaser , 

or responsibility for any inj ury sustained by 

a pas senger being transported for hire or gain 

or sustained by any such prospective purchaser . 



7 7  

(3 ) Where the owner o f  a motor vehicle i s  being driven in 

his own motor vehicle by another person , subsection ( 1 )  

applies a s  i f  the owner were the guest o f  the driver . "  

Suppose P i s  a guest pas senger in a car driven by 

A .  A and B ,  a driver of  another vehicle , are involved in a 

colli s ion , for which each party is  5 0 %  at fault . Under the 

normal application of s ection 3 ( 2 )  of the Con·tribu·t·ory 

Neg·ligence Act P would be able to sue both A and B who 

would be j ointly and severally liable to him for his injurie s ; 

A and B would be able to collect contribution inter s e  in 

proportion to their respective. degrees of fault . Due to 

section 2 1 4  of the Highway Traffic Act , P can only recover 

damages from A upon proof of gro s s - negligence or wil ful 

and wanton misconduct .  Section 4 of  the Contributory 

Negligence Act i s  therefore important in order to pre serve 

the intention of Section 2 14 of the· ·Highway Traffic Act . 

Without section 4 of the Contribu·tory· Negligence Act ,  P 
would be able to avoid section 2 14 of the· Highway· Traf-tic Act 

by proceeding against B ,  e stablishing ordinary negligence , 

and recovering in full . B would then collect 5 0% of  the 

damages from A ,  as contribution and A would be liable with 

proof only of ordinary negligence . Alternatively , i f  it  

were held that B would only collect 5 0 %  upon proof of gros s 

negligence on the part of A ,  the burden o f  2 1 4  of  the 

Highway Traffic Act , to penali ze gratuitous pas sengers 

would not of  cours e  be carried out . Either alternative 

necessitate s  the introduction of section 4 o f  the Contributory 

Negligence Act . 

The question which then must  be asked i s  whether 

the gratuitous passenger dis crimination established by the 

Highway Traffic Act i s  necessary , or whether it should be 

abolished . 

It is  to be noted that this i s  not the firs t  time 



that this question has been asked , and that it  will  not be 

the first time , that the answer given to it is that the 

legis lation i s  unfortunate and should be repealed . 

There have been several methods o f  dealing with 

the question o f  the liability of  an owner or driver of  a 
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car to his guest pas senger . At common law , the liability of 

an owner or driver to the gue st pas senger was based on the 

same principle as li abi lity in negligence to any one else ; 

that i s , there was a duty to take reasonable care for the 

protectioti and safety of a guest pas senger . Ordinary 

negligence was sufficient to p�oduce liability . This 

was changed by various legisl ative enactments which had the 

effect of either barring recovery �ompletely to the gratuitous 

pas senger as against the owner or driver of  a c ar , or 

allowing the gratuitous passenger to recover on the condition 

that he e s tablish that the owner or driver of the c ar was 

either g+oss ly negligent or that his misconduct was wanton 

and wilful . At pre sent the legis lative s ituation in the 

Canadian Provinces i s  as follows : In Quebec  there i s  no 

gues t  passenger discrimination ; he i s  treated a s  are al l 

other victims of  delictual acts . Alberta , Manitoba , 2 3  Nova 

t . 2 4  . k 2 5  d . d d 1 d2 6  d S co �a , New Brunsw�c , an Pr�nce E war I s  an an 

23 
Highway Traffic Act , R . S .M .  1 97 0 , c .  H 6 0 , s .  1 4 5 (1 ) . 

2 4Motor Vehicle Act , R . S . N . S .  1 9 6 7 , c .  1 91 , s .  2 23 ( 1 ) . 

2 5Motor Vehicle Act , S . N . B .  1 95 5 , c .  13 , s .  2 4 2 ( 1 ) . 

2 6The Highway Traffic Act , 1 9 64 , c .  14 , s .  2 7 5 . 
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Newfoundland2 7  require proof of "gross negligence or wilful 

and wanton misconduct " .  Saskatchewan2 8  requires proof o f  

"wilful and wanton misconduct " . Ontario2 9  requires proof 

o f  " gro s s  negligence " .  British Columbia3 0  has repealed 

guest pas senger discrimination and treats the guest 

passenger on the same footing as all other victims o f  automobile 

accidents . In England there is  no guest pas senger dis cr imination . 

Several American s tates do not have gue s t  pas senger dis 

crimination and recently i n  the ztze of  Brown v .  Mer lo , 

5 0 6  Pacific Reporter 2d Series ,/the Supreme Court of  California 

declared that the California guest s tatute was unconstitutiona1 . 3 1  

What reasons have been given for the impos i tion o f  

either no duty o f  care o r  a lower duty of  care o n  the 

driver of  an automobile vis-a-vis his guest pas senger ?  

Are the se reasons valid today and do they j ustify the 

continued discrimination? 

One of the reasons always given f or guest pas senger 

dis crimination is based upon a " fairne s s  to the driver " or 

" protection of -hospitality "  phi lo sophy . One doe s  not bite 

the hand that feeds it , and thus it is seen to be unfair to 

atta�h liability to a generous motorist . Mr .  Jus tice 

MacKenz ie in the case of  Shortt v .  Rush & British American 

Oil Co . , [ 19 3 7 ]  4 D . L . R . 6 2  (Sask . , C . A . ) stated : 

2 7 Hi·ghway· Tra£·fic· A·ct , :R .  s . Nfld . 197 0 , c .  1 5 2 , s . 2 2 1  (1 ) • 

2·8Mo·t·o·r Vehi-cl·e·s· A·ct , R .  s .  S .  1 9 6 5 , c .  3 77 , s .  1 6 8  ( 2 ) • 

2·9Hi-ghway· Tr·affic· Act , R . s . o .  1 970 , c .  2 02 , s . 1 3 2  (3 ) . 

3·0Mo·tor-vehic1e· Act ,  R . S . B . C .  1 9 60 ,  c .  2 53 , section 
71 was repealed 1969 , c .  2 0 , o .c., eff . Jan/1 , 1 97 0 . 

3 1The Court held that the gues t  statute violated 
equal protection guarantees of California and United States 
Constitutions . The gue s t  s tatute allowed a gue st recovery only 
if wilful misconduct or intoxication was shown . 
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"This l�gislation was doubtless  prompted by a 
general feeling that it  was unjust that a 
passenger should be able to recover damages 
from a generous ly miDded motoris t  who had 
given him ' a  lift ' " . 3 2 

· As Profes s or Gib son points out the legislation 

was pas sed mainly in the 1 9 3 0 ' s  when free lifts were an 

important part of the transportation system and liability 

insurance was not as  common a s  i t  i s  today . How valid , 

however , are the se reasons ?33 

Firstly , one does not neces s arily refrain from 

biting the hand that feeds you if the food makes you il l . 

Neg ligent driving was and i s  not part o f  the "bargain " 

that a gratuitous pas senger would normally accept . 
\: 

Secondly with the wide spread utilization of  

l iability insurance it is the hand of the insurer which is  

b itten by the guest passenger should he be given recovery . 

The protection of  hospitality argument has little validity 

in view of ins�rance ; and in l ight of the fact that the 

inj ured party may be a c lose friend or relative of  the 

driver , the former ' s  inability to recover is as tragic 

for the driver as it is for the victim . 

· 3 2
At p .  6 6 . 

·33nale Gibson , Gues t  Passenger Dis crimination 
(1 9 6 8 } , 6 Alberta Law Review 2 1 1 , at p .  2 1 2 . 
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Thirdly it  is  not part of our law that gratuitous 

undertakings must  be gro s s ly negligent before the actor i s  

held liable . The Occupiers Liability Act places o n  every 

occupier a duty to take reasonable care for the protection 

of his invited guests . There is  no j ustific ation for 

accepting this approach for one c lass  of hosts and not for 
3 4 another . 

These reasons were very persuasive to Mr .  Jus ti ce 

Tobriner of  the California Supreme Court , who recently held 

that the California guest pas senger discrimination was 

unconstitutiona l in that it violated constitutional equal 
. . 3 5  protect1on guarantees .  

In sum ,  I submit that the " protection of hospitality " 

argument ever since Donoghue v .  Stevenson was inadequate 

to warrant the gues t  pas senger dis crimination . 3 6  It is  

even more so now . 

A second reason given is  that without the legis l ation 

it would be difficult to prevent collusion and fraud between 

driver and guest  pas senger in the creation of · fake claims , 

and that the present statute makes thi s  collusion more 

difficult . 

3 4The Occupiers '  Liability Act , S .A .  1 9 73 , c .  7 9 , 
s .  5 :  "An occup1er of prem1ses owes a duty to every vis itor 
on his premises to take such care as in all the c ircumstances of 
the c ase is reasonable to s ee that the visitor will be 
reasonably safe in using the premises for the purposes for 
which he is invited or permitted by the occupier to be 
there or is permitted by l aw to be there . "  

3 5Brown v .  Merlo , 5 0 6  Pac ific Reporter 2d Series 2 1 2  
(Cal � ,  Supreme Court 19 7 3 ) . 

3 6 [ 1 93 2] A .  C .  5 6 2 . 
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The basic criticism o f  this reason i s  that i t  i s  

unj ust t o  penali ze a n  entire c lass  of  victims because some 

may take advantage of  the law . The l aw must  not s tart out 

with the presumption that  persons will  seek to fraudulently 

abuse it . It is  the role o f  the courts and the rules of  

evidence to s ort out the real from the phoney . A California 

court in the case of Emery v .  Emery (19 5 5 } , 45 Cal . 2d 4 2 1 , 

2 8 9  P .  2d 2 1 8  states : 

"The courts may and should take cognizance o f  
fraud and col lus ion when found t o  exist in a 
particular case . However_, the fact that there 
may be greater opportunity for fraud and 
col lus ion in one c lass  of cases than another 
does not warrant courts of law in closing the 
door to all cases of that clas s . Courts 
mus t  depend upon the efficiency of the 
j udicial proces ses  to ferret out the meritorious 
from the fraudu lent in particular cases " . 3 7  

Professor Gibson deals with the col lusion prevention 

argument , which is one of the more substantial arguments ,  as 

follows . He s tates that if ordinary negligence were all 

that would be needed for a gratuitous passenger to succeed 

there would only be collusion in cases where the driver was 

not in fact negligent and where the other motorist was 

uninsured (he would most  probably be negligent i f  the 

f ir s t .was not , mos t  accidents being caused by s omeone ' s  

negligence } . I f  the other motori s t  was insured , a s  he mus t  

b e  i n  Alberta , then the victim would collect from him if 

he were the only one f ound neg ligent ; if  the driver himse lf 

was neg ligent , then it would not be collusive to so  admit , 

and the victim would collect from both . The only pos s ibility 

3 7 At p .  2 5 5 . 



where collu�i.on would be iroJ?OJ;tant would be j._n cases where 

the d��9es $Uffered are mor e :than the ins�rance cove;r:�9e 

of the insured othe.r motorist , o,r the ;Fund , or where ·  ·no 
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one was n�gLi9erit . ;P;r;ofes·sor Gi.bson claims that collu sion 

will not be prevalent as well due to the fear that the 

parties will have in perjuring themselves , the human 

instinct not to· accept blame where it is not due , and the 

acceptance of higher premiums . Moreover he contends that 

collusion regarding "gro s s  negligence " c an take place under 
. 3 8  our present system at any event . 

A third reason stated for the discrimination 

against guest passengers i s  that without thi s  legis l ation 

the insurance claims would rise signific antly resulting in 

a premium hike . This reason has l ittle validity in view 

of the realities o f  the s ituation . Professor Gibson 

reports that it  was estimated in 1 9 6 2 that complete abol ition 

of guest pas senger discrimination in Ontario would have 

resulted in an annual premium increase o f  $ 7 . 0 0 to $ 9 . 0 0 

per poli cy . � t  also  must  be noted that this  would have 

meant for Ontario at that time a complete reversal of its 

policy of not allowing recovery by guest  passengers at all 

to recovery for negligence . In Alberta i t  would mean only 

that the requirement of gross negligence would be changed 

to a requirement of negligence , not as dramatic a change 

and hence not likely to effect insurance premiums as much . 

Moreover the Insurance Law Section of  the Canadian Bar 

3 8At p .  2 1 5 . Professor Gibson neglects to 
consider those cases where the insurance coverage of the 
negligent driver i s  not sufficient to compensate him in ful l . 
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Association itself passed a resolution in 1 9 6 5  to the following 

effect : " That The Canadian Bar Association recommends 

that the pre sent restrictions in certain provincial legis latio� 

on c laims by gues t  passengers in motor vehicles be removed " . 

The vote was 1 0  for , 9 against and the resolution was 

carried by the entire meeting of the Association . 3 9  

A s trong reason f or abolishing the "gro s s  negligence " 

requirement lies in the pr atical difficulty which the 

courts have had in dealing with thi s  rather vague ·standard 

of c are . It is generally accepted that in order to be 

. gros s ly negligent one mus t  be more than ordinarily negligent 

but not criminally negligent . Mr . Robert L .  Pierce in a 

paper delivered to the 1 9 6 5  meeting o f  the Canadian Bar 

Association cited an articl_e by Frederick Green entitled 

"High Care and Gros s  Negligence " ( 1 9 2 8 )  23 Ill L .  

Rev . 4 to des cribe the doctrine of different degrees of  

care as  "An untested invention of fancy " , something not 

springing from the common l aw . 4 0  Judicial comments such as 

the one by Rolfe B .  in Wil son v .  Brett { 18 43 ) , 11  M & W 

113 , as  follows : " I  said I could see no difference between 

negl�gence and gro s s  negligence ; that it was the same thing 

3'9 C d '  A . . d '  See ana 1an Bar ssoc1at1on Procee 1ngs , 
196 5 , Volume 4 8 ,  at p. 2 2 0 . 

4 0Robert L .  Pierce , ·Liability· To· Gra·tui·t·ous 
·Airc·raf·t· Passengers ,  1 9 6 5  Annual Meet1ng of the Canadian 
Bar Assoc1at1on , p .  4 3 , at p .  4 9 .  
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with_ the addition o;(; a. Yi-tul?exa,ti:ve erithet " ,  4 1 a.re .frequent . • • ' 1 • • • • � .. 
w.. G .  Mac,A;;tlui.r in p,n &J;ticle  .entitl ed \• Gro� $.  N�9l?-.srence 

and the Guest  ras s e�gex n (1 9 6 0 1 ,  3 8 Ca,np,dian Bar .Review 

cites seveial ex·amples of j udi_ctal decisions expres s i!lg 

confusion and dislike ·for the notion ?f �-' gros s  negligence " . 

Mr .  MacArthrir ' s  points out that although the notion has 

been described by eminent j urists as meaningle s s  and 

undefinable , that in truth it has been used by the courts 

and is susceptible of  application . 4 2  Be that as  it may , 

there i s , in my opinion , no good purpose served in s truggling 

with an e lu s ive term when the aim of the s truggle i s  

unjustifiable . 

Profes sor Gibson points ·out that one way that the 

courts have found to avoid applying the guest pas senger 

statutes has been to " place a s trained and unnatural interpre

tation on the words o f  the legislation " . 43  Thi s  of  course 

i s  not conduc ive to cons istent and logical j udicial decision 

making . Rather than distorting a rule whose reason for 

exi stence has ceased it  is f ar better to change the rule it

self . 

I.f support for the idea of  abolishing the gues ·t 

passenger legislation i s  desired one need not look f ar .  Mr . 

4 1  A t  p .  1 1 5 , 116 . 

4 2w .  G .  MacArthur , Gr·o's·s· NegTi·g·en·c·e· And The· Gu·e·st 
· Pass�nger (1 9 6 0 1 , 3 8  Canadian Bar Review 4 7 , at p .  5 7 . 

43
Gibson , At p .  2 1 7 . 
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MacJ\xthux- �oi-nts out tha,t �n� ·¥ea.J; a,;f.ter �h_� N�w B,runswick 

L��;ks lature }?as�ed its. le�islation in 193 4 ,. :the Ba.r o;t; that 

J?rovince }?assed a resolut�on demandi!l-9
. 

the restoration of the -

common-law r�gats of . guest J?as seriger s . 4 4  As pointed out 

above the Canadian Bar Association in 1 9 6 5  pass ed a resolution 

seeking to abo lish the ·ru le . ·  Dean Wright , speaking with 

reference to the former Ontari:o provi sion which entirely 

px-evented r ecovery by guest passenger s , called it  one of 

" the mos t  vicious pieces of legislation which an active 

insurance lobby was able to foist on an unsuspecting 

public " . 4 5  In an article written in the Manitoba Bar News , 

the author Mr . B .  Kushner concludes a s  follows : "The 

legis lation should be repealed so that the common l aw 

pos ition wil l  prevail and gratuitous pas sengers in motor 

vehicles  might justifiably rely for their s afe·ty upon the 

conduct o f  their hos ts " . 4 6  Mr . J. A .  Griffin concluded his 

paper pre sented to the Canadian Bar Association as  follows : 

" In principle there is  no discernable distinction between 

guest pas senger claims and other claims and on this account 

the restriction should be removed " . 4 7  The Honourable J. c. 

4 4  MacArthur , At p .  4 7 , note 1 .  

4 5case and Comment , (1 9 4 5 )  2 3  Can . Bar Review 
34 4 , at p .  3 4 7 . 

4 6B .  Kushner I The· Gratuito1is· or· Gue·s•t• p·a·s·s·e·n·g·er 
(19 5 8 ) ,  3 0  Manitoba Bar News 5 7 , at p .  6 5 . 

4 7  J .  A .  Griffin , ·  The· Re·s·t·r·i·c·t·i·o·n· Om: Gu·es·t· p·a·s·s·e·nger 
· C'la'ims (1 9 6 5 1 , Canadian Bar As sociation Papers 77 , at p .  19 . 
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Mc.Ru�;r;. SJ?ea,�!l� wi_th. r�<Jard� .t� the Qnta,ri� l�g.i..$ lati.�n 

.st�tes : u �t .j._$ di.f;t;j..cult .. to. .j ustlly this l�g.i..s lation (j:he 
to:r:llle:t:: total .restrictionl on a..ny ;p.rinciJ?le of la,w .or 

j ustice " .  4 8  �rofessor Lj..nden c.ritcizes. the legis lation and 

its purported function to avoid fraudulent claims by asking : 

" Surely the tria� proces s could expos e  these  liars without 

the need of such drastic legisl ation " . 4 9  

I would advocate the repeal of the legislation . 

An alternative to abolition which has recently been adopted 

by at least one states , Texas , is to restrict certain 

categories of  gues t  pas sengers . In this case the Act 

applied to "persons related within the second degree of 

cons a�guinity or affinity to the o�ner or operator " . 5 0  

This i s  unsatisfactory in my opinion for the reasons stated 

above and for the undue complexity it brings  into the law .  

A total abolition o f  differentiating between different 

degrees of care in relation to non-paying passengers i s  

what is  called for • 

. 4 8The Honour able J .  C .  McRuer , · The· Mo·t·or· c·ar· And 
· The· L·aw (1 9 6 6 } , 4 Osgoode Hall Law Journal 5 4 , at p .  65 . 

4 9  Comment ,  (1 9 62 } , 4 0  Can . Bar Rev . 2 84 . 

· 5 0Texas Guest Statute , September 1 9 73 . 



J .  Intei-spousa·l· Tort Tmmun·i ty 

S ectt.on 5 of The"- C0ntribut·0ry" Neg"l·i�eric·e'- A£:t 

s tates : 

" In an action brought for damage or los s  
resulting from bodily inj ury to or the death 
of  a married per son , where one of  the per sons 
found to be at fault i s  the spouse of  the 
married person , no damages , contribution or 
indemnity shall be recovered for the por tion 
of  the damage or los s  caused by the fault  
of  that spouse , and the portion of the damage 
or loss  so caused by the fau lt of the spouse 
shall  be determined although the spouse is  
not a party to the action " . 
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Section 3 of The· Married Women ' s  Act R . S . A .  1 9 7 0 , 

c .  2 2 7 , as amended S .A .  1 9 73 , c .  6 1 , s .  11 , s tate s : 

" (1 )  A married woman has , in her own name and 
without j oining her husband as a eo-plaintiff 
the same civil remedie s  agains t all  persons , 
including her husband , for the protection and 
security of her own separate property a s  if she 
were an unmarried woman " . 

(1 . 1 )  A married man has the same civil remedies 
against his wife for the protection and s ecurity 
of his own separate property that he has against 
6the

.
r persons . 

(2 ) Except as  provided in sub sections (1 ) and 
(l . l l , no husband or wi fe is entitled to sue each 
other for a tort . "  

Let us as sume that A is inj ured by the torts of  B ,  his wife , 

and c ,  a 
- �

tra!lger . Under the normal application of  Section 

3 (2 } o;f The· c·ontribut·ory Ne-gli-g·ence· Act , A who is injured by 

the concurrent f ault of two others  could sue them j ointly 

and severally , with the right of contribution according to 

their degrees of fault exi sting between the wrong-doers . 
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Howeve;r; , in the case at ·ba;x ,  :A. cannot :sue his wife B becaus e  

of the l(��nc:����
- -
?f 

-
��t:e��s�ousal  tor t  immunity established 

by the' Ma:r:ri.eti' Wome·n,• ·s' Act· . :A. • s only action is against c. 

Section 5 of the' C0ntr'ibutory' Neg'ii'gen-ce· Act prov ides 

that in A ' s action against c ,  C w�l l  be liable only for the 

damages corresponding to his own degree of f ault . Two 

alternative so lutions in the case of two tort-feasors , one 

of whom is  the spouse of the injured party , are to allow 

ful l  recovery by the injured spouse against the s tranger 

defendant with no right of contribution given to the latter 

to c laim for the negligent spouse , or to allow ful l  recovery 

by the inj ured spouse against the stranger defendant with a 

right to c laim contribution against the negligent spouse . The 

f irst alternative has been one widely used , e . g .  in E�gland 

before �egis lation was enacted aboli shing , with qualifications , 

inter-spousal tort immunity , and the s econd alternative has 

also been one adopted by certain other j urisdictions . For 

example , it was adopted in the State of Victoria , in the 

Victori·a· Wrongs Act s .  2 4  (1 ) (d ) , 1 9 5 8 . 

Neither of  these alternatives i s  pre sently in use in 

Alberta due to s .  5 of the· c-ontributory Ne-glig·ence Act .  The 

criticism which can be levelled at the first alternative i s  

that i t  forces  a s tranger defendant t o  bear the ful l amount 

of a los s  to which his f ault has contributed , not because of 

any personal limitation or relationship he may have with 

the other p artie s , but because of an immunity which exi sts  

between the other defendant and the plaintiff . Thi s is  

inequ�table and illogic al . The criticism which can be 

levelled at the s econd alternative i s  that it abrogates the 

�rinciple of inter- spousal tort immunity indirectly when 

there is a multiplicity of parties . The result of the 

abrogation may be viewed as a good thing , but i t  i s  inconsi s tent 
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with the J?resent la.w whi;ch ·would inJ;pose the immunity in 

si�c;rle _ J?a.rty a.ct,tons . 

The principle of  inter-�sJ?ousal immunity , with 

certain minor difference s , is J?art of the law of all 

common law Provinces except for Manitoba which abolished it  

in 1 9 7 3 . 5 2  It has  also been abolished in England � New 

Zealand , Tasmania ,  and Queens l and with certain modification 

as  we shall see , and unres tricted abolition has been 

legislated in Victori a . 53 

Moreover , abolition of the principle without 

qualification , has recently been suggested by the Ontario 

5 2Alberta : The Married Women ' s  Act , R"" S . A .  
1 9 7 0 , c ."  2 2 7 , s .  3 (1 ) , 3 (1 . 1 ) , 3 (2 ) as  amended S . A .  1 9 7 3 , 
c .  6 1 , s .  11 . British Columbia : Married WO!"nen ' s  Property 
Act , R . S . B . C .  1 9 6 0 , c .  233 , s .  13 . Manitoba : The Married 
women ' s  Property Act , R . S . M .  1 9 7 0 , c .  M7 0 ,  s .  7 ( 1 ) , ( 2 )  
and (3 } , as amended S . M . 1 9 73 , c .  12 ,  s .  1 .  N·e\v' Brun·swick : 
Married Women ' s  Property Act , R . S . N . B .  1 95 2 , c .  14 0 s .  6 ( 1 ) , 
(2 ) and (3 ) . Newfoundland : rrhe J.Vlarried Women I s  Property 
Act ,  R . S . Nfld . 1 9 7 0 , c .  2 2 7 , s .  13 . Nova Scotia : Married 
WQmen· • s Property Act ,  R . S . N . S .  1 9 6 7 , c .  1 7 6 , s .  17 { 1 ) , 
( 2 )  and ( 3 )  and ( 4 )  • Ont·ar io : The Married Women· ' s· Property 

Act ,  R .  S . 0 .  1 9 7 0 , c .  2 6 2 , s .  7 .  Prince Edward rs·l and : The 
· Marrj:·ed No'men ' s Property Act , R .  S .  P .  E .  I .  1 951 , c . 92 , s .  -g:

saska·tchewan : The Marr�ed Women I s  Property Act ,  R .  s. s. 1 9  6 5 , 
c .  340 , s .  8 ( 1 ) , (2) . 

53The Engli sh amendments came in 1 9 6 2  in the Law 
· Re·f·o·rm· · (liu·sha·nd ·and· wi·fe· A·ct 1 9 6 2 , (1 0 & Eli z  •. 2 ,  c .  4 8/, 

and s �milar amendments then followed - in New Z ealand , 
Tansmania and Queensl and . 
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La,w ;R,efo.:n!l Co !UI!}:i.�s i.on 1
5

.
4 ·a,nd t he  Ne wfoundlan d ;Family Law 

55 
Study, 

Should Alb erta .main tain the irrunun ity in whol e  or in 

part? 

The a rguments and i s sues ha ve bee n:  we ll d is cu s sed 

in the Reports of s ever al bod ies ; e . g . Eng l and Law Reform 

Co mmittee , 1 962;
56 the S tatu te Law Revis ion Committee of 

Vic tor ia in 1 966;
57 

the Ontar io Law Reform Commis sion in 

1 968
58 

and the Newfoundland Family Law Study in 1 970;
59 the 

Manitoba Law Re form Co mmis s ion in 1 972. 60 
This repor t wil l  

rev iew the ma in ar gumen ts pro and con made in the se s tudie s . 

5 4
study Prepared By The Fam il y  Law Pro j ec t, 

Ontar io Law Re form Commis sion , Volume VI , Tor ts , Toron to , 
1 9 68, here inaf ter referred to as the Ontar io S tudy . 

5 5
Family Law S tudy , Pro jec t XII , Some Aspec ts Of 

Torts In Fam ily Law , F inal Repor t,  June 1 970 , here ina fter 
referred to as the Newfound land S tudy . 

5 6
Law Re form Committee ,  N in th Repor t ,  L iab il ity 

in Tort between Husband and Wife , Januar y 1 961 . 

5 7
Report from t he S tatu te Law Revis ion Committee 

of Victo ria upon Ac tions in Tort Be tween Husband and Wife , 
d-No . 8- 204 6/66, found in Append ix B to Chapter 1 o f  the 
Ontar io S tudy . 

5·8su ·I?·r � , note 54 • 

5·9·s· . . t 5 5  
.
u :pra , no e • 

6 0
Manitob a Law .:Re .fo rm Co .rom i s s ion , Report on 

"The Abo l i tion of I.nter- spous al Immuni t y  in Tor t'' , Report 
No. 1 0 , December , 1 972. 
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The principle of tort immunity between spouses 

stems fro m t �e co romon l a w's : g ener al treatment ot hu sband and 

wif e . T �e Ontar io s tudy points out that the law r �c;arded 

marr iage �'as a s acr ament , t he ·re sult of which was to make 
! 6 1 husb and and wife one fles h'' . The f ac t  that hu sband a nd 

wi fe were in law regarded a s  one had many legal consequences , 

one of whi ch was the inter-spousal i mmunity principle . 

Because the husband was l iable for the wife ' s  torts , and becaus e 

the wife could not be s ued or could not sue alone , the principle 

of tort i mmun ity between spou s e s  was a l ogical and neces sary 

conc lus ion . It i s  important to re ali ze however that thi s  

i mmuni t y  was founded not only u pon a procedural bar , but on 

a sub s tanti ve bar as we ll . Mr. Jus ti ce Rand , in the c ase o f  

Mi naker v .  Minaker 11949] 1 D . L. R .  801 (Can . , S .  Ct . )  s t ated : 

"At common law no action lay between husb and and 
wife both becau se of a formal o bs ta cle , i. e .  that 
the .wi fe cou ld be impleaded only with the hu sband ; 
and one of sub s t ance , that they were held t o  be 
one person between wh om none o f  the ordinar y 
r ights or c laims in l aw cou ld ari s e . "62 

As i s  wel l  known , leg i s lation has cons iderab ly 

af fected the pos i tion of husband and wife and its legal 

consequences ,  ( in terms o f  property l aw e spe c ial l y , ) and 

in terms of tort law has had the following e ffects : 

(1) A marr ied woman c an sue in tort and be sued in tort 

without her husband being j oined as a party ;
6 3  

(2} A married woman can sue her husb and i n  tort i f  the suit 

is for the protection and secur i ty of her own s epar ate 

. . . . . . . . . . ' ,  . . . . . . . . . . . . . . .  . 

61 At p .  114. 

62At pps . 804- 5 .  

63Married· Women·•·s Act , Section 2 (c). 
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�roJ?erty;64 

(31 A ·married m an can s ue ·his wUe in tort if th.e s ui t  if 

for the protection and s ecur ity of his own s eparate property ;
6 5

. 

(4) A husb and cannot sue 'for a tort co mmitted to his wi fe 

except where he has su stained se parate da mage or injury 

thereby ;
6 6 

(5 ) A husband i s  not l ia bl e  for tort s  committed by his 

.f 
6 7  

w� e .  

Leg i s l ation enacts the common l aw rule that there 

is to be no tort between husband and wife except as s tated 

above . 

This legis lation and leg i s lati o n  simi lar to it in 

o ther j ur i sdictions has spawned a nu mber o f  que stions . 

(1} What does t he term " s eparate property "  encompas s ?  

(2) What i s  the s i tuation if the tort i s  co mmit ted be fore 

the marriage ? Can an action be taken in respect of it 

after the .marriage has been so lemni zed? 

6 4
rbid . , Sec tion 3 (1). 

6 5
rbid _. , Section 3 tl . l ) • 

6 6
rbid . , Section 5 . 

6 7
Ibid . , Sec ti on 7 . 
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/ .94 
. 

(41 1\.1 tho�gh ·a SJ?Ouse cannot sue his/he� s;pouse ·for injuries 

caused to him by the latt.er 's. n�s�il;Lgerice, can the injured 

party sue the employer of the spouse who is vicariously 

liable for the acts of his employee? 

These questions would of course be irrelevant if 

the decision to abolish inter-spousal tort immunity was made. 

Until that decision is made, however, they retain importance. 

A s  indicated by case law, protection of "separate 

property" deals with those remedies taken for the protection 
of the person's own property, as distinct from actions 

taken to recover damages for personal injuries. As stated in 

Laxton �· Ulrich (1964), 41 D. L. R. (2d) 476, at p. 478-9: 

"The term and concept of separate property, 
originating in equity and adopted by the 
statutes,.was concerned with rights with 
respect to property and not the person". 

This not only encompasses actions to recover property, but 

actions for damages based on injury to property. The 

Ontario study lists those actions which have been excluded 

·from the'scope of this, e. g. false imprisonment, 

malicious prosecution, deceit, libel, assault, personal injury 

claims, and those which have been included e. g. property 

damage claims, detinue. 68 

A n  interesting question which has been asked with 

reterence to the le9.islation is whether the right to take 

an action for a tort committed before the marri�ge was 

68 At pps. 122-124. 
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eolemnized ca,n be. viewed. a,s a,n a,ctj_on for the J?XO.otect!.on 

o:f; the ·sepa,xa,te J?roJ?e.ttyo;f .the $.J?OU$.e, thus �a,blt-�9 the 

spouse ·to take ·such action du:r;in9 the ina.rr i age. T� 
... �rJ?eal 

Court (Eng. 1 decided this ques.tion in the case of' curt·is v. 
· · · · · · . '

69 . . 

· WiTcox and held that the right to tak� ·an action for 

a wrong committed is a chose in action, and w9uld form part 
of the separate property of the injured party. As the 

Ontario study points out this case has been subject to criticism 

since it confuses an action taken to protect separate 

. h . lf 70 property w�t separate property �tse • 

Another area which has created certain difficulties 

in reference to the legislation has been the determination 

whether an action is a tort action or not. The Act restricts 

the spouses in their abil ity to sue each other in tort, but 

not to otherwise proceed against each other. Thus as the 

Ontario study points out actions of the following nature were 

allowed: 

(1) action to decl are partnership existence71 

(2} action in contract 

(3) action to set aside a deed for fraud72 

6911948] 2 K.B. 474. 

70 At p. 125. 

. JJ.DaTlas v. n·aTl·as (19611, 29 D .L.R. (2d} 388 
(B. c. , s. et. } 

7·2HuTton V .
· H�·i·t�� ' 11917] 1 K.B·. 813 •· 
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Becau$.e unt�i..l ;recently in .Alberta, a hUsband could not sue 
in tort. even: to �rotect his. se�axate ;pro}?eity, __ it was often 
very im;po;rtant whether the ·action was cat�orized as a tort 
action or not. 

The immunity which exists between s\pouses in tort 
cannot be utilized in favour of a person w.bo is vicariously 
liable for the negligent act of a spouse if this negligent act 
caused injury to the other spouse. This vicariou� liability 
will most commonly arise due to an employer - employee 
relationship, or as in the Highway Traffic �t if one party 
is deemed to act as the agent for another, .ii...e. driver and 
owner of a vehicle. This result was held imL Smi·th v. 

· Moss 11940 ] 1 K. B • .  424; Waugh v. Wau·gh (195®) , 50 S .  R. 
(N . S .  W .1 210 , and is discussed at some lengrti:h in the Ontario 

study at pages 141 to 150 . 

The main question which must be examined is not 
how the inter-spousal immunity in tort shomffid be interpreted, 
but whether in view of the diminishing sco� of the immunity, 
and the increasing tendency to "normalize" it.he legal position 
of spouse vis-a-vis spouse, there is any j�ification for 
maintaining the immunity at all. 

The English Law Reform Conunittee :n:eported to 
Parliament in January 1961, on the topic '�ability In Tort 
between Husband and Wife", and presented� following 
arguments for abolition of the immunity d�ine with some 
qualifications. 

�i;rstly they contended that the �w was unjust. 

It was so because a wife (and now in .Albertta a husbandl 
could only sue to protect pro;perty and in mm circumstances 
COUld SUe for personal injury inflicted OlD. fier, hOwever 
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. <;Jrieyous, I.t w�s also unjust because insura.nce was o;f no 
avail to a SJ?ouse who is ·j.n� u.�ed by the other's n�<;rl�9ence. 
The Committee members also a;rgued that it was un�ust because 
the husband was not given the same righ.ts to protect his 
own property as was the wife. This of course does not apply 
in Alberta, Ariother injustice identified by the Committee, 
not applicable in Alberta, was that a third party defendant 
could not recover contribution from the negligent spouse, 
but was liable to pay the full amount of the damages. 

Secondly, the Committee considered evidence it had 
received as to the wisdom of the immunity and it concluded that 
it was "unanimous in its dissatisfaction with the present 
1 " 73 aw • It Jnust be ... stressed however that it appears that a 
great deal of dissatisfaction with the law in England was 

· based n�t primarily on the immunity itself, which Salmond on 
Torts was able to justify because of the theory that the 
litigation between spouses is 'unseemly, distressing and 
embittering', but because of some of the most inequitable 
features of the English law, such as its giving advantages 
to the wife which are not given to the husband and not givi�g 
contribution to stranger defendants, which inequitable features 
·a·r·e n·o·t part of the presen·t Alberta law. 

· The Committee rejected two possibilities which 
conceivably lay open to it. It rejected the possibility 
of equalizing the situation for husband and wife by deciding 
to permit no actions at all between husband and wife. It 
considered that this alternative would be unacceptable to the 
community. I.t did concede however that this alternative 
did pr.eserve a u<;renuine unity o.f the h_ousehold which should 

73English �eport, at p. 4. 
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be protected ��ainst any.thinc;r likely to. undermine it ••. 7 4 

r.t als.q rej ected the policy: o.:e tota,l abolition o.f the doctrine 

which would �ive complete freedom o.f �ction betWeen husband 

and wif e. It conceded that there ·is an argument to be made 

f or this approach which is that it is not the existence of 

the legal remedy which would serve to create: disharmony in 

the family but it is the tort itself which has already 

disrupted the marriage. There was no evidence· moreover that 

in countries which had no restrictions on suli� between 

spouses that there was reason to believe thatmarriages were 

in jeopardy. The Committee may have been inf]uenced in its 

rejection of this alternative, however, by t� fact that only 

one of the memoranda submitted to it had ad�ated this total 

abrogation. It concluded that this approach mf total 

abrogation "would be undesirable as a matter (Of general 

social p<;>licy ''. 7 5 It did not consider it wise to allow 

litigation in respect of all acts of negligeme which might 

naturally arise due to the "strains" or marri.ca:ge. They 

considered that this "would certainly not be �onducive to 

the continuance of the marriage and \vould, we: think, do 

nothing but harm". 76 

As a solution to its problem, the Committee decided 

that the best alternative was to allow actiom in tort between 

spouses, but to give the court the power to sttay the action 

if the court did not think that it was in the best interests 
of the parties to proceed. The Committee adaed that this 

74
At P• 5, 

7 5Ib id. 

76Ibid. 
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po wer to stay would in al l l ikelihood .not lle exer c is ed in 

case� w-here one o;f the parti-es had an ins urance ·pol ic y  which 

permitted liability ;for ris ks to spou s e ,  and eXJ?res sed its 

feeling that it was t his inab il ity to re cover under an 

insurance pol icy whi ch led to mo s t  o f  the at�c ks on the 

s tate o f  the l aw .  It felt that this sol u� d id away with 

the theory that spouses cou ld not sue eac h �ther but pre ser ved 

the policy that in certain c ase s , f o r  the bemefit of the 

marri age , actions are not advisab le . 

The Co mmittee ' s  Report results in ·'Jlhe· ·La w ·Re f orm 

(Husband and Wi fe )  Act 1962, (10 & 11 E li z., 2 C .  48), whi ch 

adopted the Report ' s  recommendations , wit h  milino r modif ication . 

New Zea land adopted the Eng l i sh smThution and 

introduced l eg i s l at ion al lowing the spouses fuo sue in tort 

with the power to s tay g i ven the cour � whe re (a ) no sub s tantia l  

bene fit would accrue to either party o r  (b ) where the 

proceedings are vexatious in character , or «�> where the 

dispute could be resol ved under another sec ±ion of the Ac t 

whic h sec tion a l lows the court to settle p r�rty dispute s . 

Thi s  latter recommendation also fo l lows the mhgl i sh example .
77 

The 1966 Report from the S tatute iliaw Re vi s i on 

Committee of Victoria upon Actions in Tort �±ween Husband 

and Wi fe made the fol lowing points in relat�mn to thi s  

ques tion . 

The Re port fel t  t hat t he .fear that to al low inter 

spousal su its would weaken a marr iage rel at i�ship or c ause 

. . . . . .  ' . . . . .  ' .  ' . . . . . . . . .  - . . . .  . 

77 . · ··· · · · · · · 
.New Zealand Statutes , 1963, No 71'1L,· Matr-imuni·al 

· }l'roper·ty· ;A:c·t· ·1·9·63 •· 
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�11 ;t;ee l i !l9" was unfounde d  in t h.o.se c ases wh..e;re t he n �9"l igent 

s pouse ·wqs co yexed b y  a t hi:�;d ;part y l iabi l it y· insur qnce ;po li c y .  

The Co nunittee a l s o  cons ider ·ed the que s t ion o f  allo win g inter 

spous al suits e ven in tho s e cases not covere d  by insurance and 

c onc luded : "Early in this inquiry cons iderab le concern was 

expre s sed by some members of the Co mmittee that if spou s e s  

were granted unre s tricted rig ht t o  sue each other and to 

reco ver damage s from sources other than insurance , 

cons iderable bitterne s s  and matr imoni al unres t  co uld res ul t . 

Howe ver , e vidence tendered dur�ng the inquiry does not 

support this contention and it is cons idered that the 

protection o f fered to a spo use aga �nst s landero us or physical 

injury would more than outweigh any danger o f  breaking up a 

marriage whi ch would probably already be on an uns tab le b as i s . 

At present spouses can sue each other for a tort committed 

bef ore m �rr iage and no apparent i l l -ef fects have been 

exper ienced . " 7 8  

The Committee disagreed with the Eng l i sh sugge s tion 

and enactment gi ving the Court power to stay . It cons i dered 

this unnece s s ary ; it noted that spouses could sue e ach other 

for petty grie vances regarding property and that thi s  right 

had not been abused . Thi s  power to s tay not being nece s s ary 

for the wide range of actions then a vai �abl e  to spouses , the 

Committee
' 

did not feel it should be introduced for other s .  

Final ly the c ommittee noted that the Chi ef Jus tice ' S  

Law Ref orm Committee cons idered the ques tion o f  inter- spous al 

sui ts , �greed that ther e should b e  an unre s tr icted right in 

res pect of them , and s tated that the power to s tay would 

. . . . . . . . .  , . . . . . . . . . . . . . . . . . .  . 

78
�ound in Ontario Stud y,  Appendix B to Chapter 1, 

a t  p. VI. 
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onl l  result in add it ional wor ktok t he  c ourt and add itio nal 

eXJ?enses · f o r  the partie s· . · 
- . 

In 196 8, the Ont ario s tudy pres ·ented the fol lowing 

arguments for complete abo l it .ton of t he i mmunity . 

Firs tly , i f  the i mmunity is based on the common 

law fiction that husband and wi fe are one , it i s  unj usti f iab le 

bec ause Statute has r adic ally changed thi s  f ac t . 

Secondly , the argument that leg is lation between 

spouse s  i s  contrary to publ i c  pol i cy becau s e  o f  the damage 

which thi s may c ause to t he marriage is uns ati s f actory . The 

commis s i on of the wrong for whi ch the suit i s  s oug ht to be 

brought is proof that there is no matrimo nial peace le f t  to 

pre serve A Husband and wi fe who are happi ly married wi l l  

not natur ally sue e ach other unle s s  they c a n  bene fit by an 

insurance po licy . It also may be added tha t s ince su its 

for property damage and non-tort actions are permi tted , there 

is little j us ti f i cation f �r denying suits for torts c au s ing 

personal inj ury in order to pre serve the mar ri age . 

The Report c ite s Fleming who di s c us ses the i s sue 

of c o llus ion between husband and spouse a s  .a j ustif ication f or 

not allo wing these suits . Fleming make s the point that i t  

i s  u p  to the j udic i a l  ins ti tutions t o  detect fraudulent 

c la i ms . The s ame arguments discus sed previ ously in regard 

to abol ition of gues t  pas senger dis cr iminat ion would equally 

apply to th is contenti on . �lemin� also co ntends that the 

tr ue benef iciary of the ��unity i s  the insurance com pany . 

The Ontar io s tudy sugg ested that there were five 

pos s ib le wa ys to amend t he leg i s lation . 
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. . The ti.;t;s t w�s to .. <;Ji ye .  :the husb and the s a)lle ;r;�ghts 

for the ;p;r;otect j._on o .f his :�eJ?arat e ·1?ro ;Pert y  as has th_e wi ;fe 

for ilie ;protect! on of h.er·s .  This has been: do ne !n Alberta . 

This ;pos s ib i lit y was not reco mmended bec ause of t he continued 

inj ustice whic h wou ld e xi s t  by both_  parties be ing denied 

recovery for personal inj ury c laims . 

The second wa s to abolis h t he i mmunity for those 

s pouses w ho ha ve ceased to coha bit per sua nt to a se pa ration 

order or s e paration agreement . Thi s  was no t recommende d 

bec ause i t  does not deal at all wit h the cri ticisms leve l led 

at the exi s tence of t he immunity for cou ples living together . 79 

The t hird way was to al low suits b etween s pous e s  

when t hese suits are t o  recover compens ation for inj uries 

sus tained due to neg lige nce on the road . Th is i s  the 

pos i tion accepted in South Aus trali a and New South Wale s . In 

South Aus tr alia the suit i s  taken against the negl igent 

s pouse 's insurer , and in New Sout h  Wa les the sui t  is between 

t he parties . Thi s  soluti on did not commend its elf to the Ont ario 

S tudy because i t  only partially dealt with t he prob lem . 

The f our th a pproac h sugges ted was to ado pt the 

Engli �h solution of abolishing the immunity sub j ect to a power 

to s tay which could be exerc i s ed by the cour t.  For the same 

reasons as did the Vi ctori a Committee , supra , the Ontari o  

Study rej e c ted this po s s ibility . 

The fif.th . .  a ;pproach _ and t he one acc epted by t he 

Ontar io Eeport was to abol ish the immunity c ompletely . �he 

. . . . . . . . . . . . . . . . . . .  , . . . . . . . .  . 

79This !s the rule in New Brunswic k at pre sent . 

it!!lkK"'I*, 
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rec o.mmend a, tion wa,·s ; "t hat· s ec t i.on 7 o;f th _e· ·errt·ar'io' xa:rri·ed 
. � � . . .. ..  - . . . . . . . . � 

· ¥om·en· �·s ' '?·ro;pert y' :Ac·t· ,
. 

1·9·5 0 .sh ould b e  repeal e d  and re pl aced 

b y  l�gis l ation to t he e f.f.ec·t t hat e ,i:t her s pou s e  ·c an s ue t he 
80 

other f or a tort . u  

The Newfoundland Study f ound the fol lowing 

inadequacies in the inter -spousal tort immuni ty princ iple :  

(1 } It i s  b ased party o n  the unity o f  spou s e s  principle 

wh ich has been abrogated by legi sl ation , and is no longer 

val id in today ' s  soc i al conditions . 

(2) The argu ment that the recogni ti on o f  inter -spousal 

tort actions would di srupt or destroy the tranquility o f  

the family unit i s  inval id due t o  ( a ) insurance , (b ) the 

s pouses may be separated , (c ) there are other actions whi ch 

c an be t aken now whi ch do not seem to have thi s  e f fect , 

(d) the suit wi ll be evidence of marital di scord and not 

the c ause o f ·  it . 

(3) the argument that wi thout the immuni ty there would be 

fraud and co llus ion is an uns ati s factory j usti fication of 

prec lusion of ac tions . 

T he s tu dy .revi ewed the alternative s avai l able and conc luded 

that it would be be st to recogni ze an unre stricted right o f  

ac �i on between spouses . It noted that this right i s  

pres ent i n  the State o f  Victori a  and New York S tate . 

The study also reco mme nded repe al o f  the provis i ons 

80
At J?• 158. 
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bod ily in jur y to or the .death. ·of t he  ·aa �9 ht.er , son , wife or 

hus band o f  any person ins ur ed by t he ·contract w hile be ing 

carried in or upon entering or getting on to or al ighting from 

the automob i le . The rationale behind the repeal o f  th is 

provision was presumab ly that it i s  automobile a ccidents whi ch 

are a main cause o f  inj ury and to al low inter-spou s al tort 

suits but to deny insurance coverage to spou s e s  and other 

relative s wou ld be inconsi s tent and unj ust . 

The 1 9 72 Manitoba Law Reform Commis s ion Report 

on " The Abo l i tion of Inter -spous al Immunity in Tort made 

the fol lowing points . 

(1 } The
.

hi storical bas i s  of the immuni ty has d i s appeared . 

(2 ) The concern for dome stic harmony which i s  used to j us tify 

the immunity i s  "displ aced " .  Briefly i t  i s  displaced 

because of (a } insurance , (b ) little dome stic harmony to 

preserve in the se s ituations , ( c ) l ikely to c ause more 

r ancour , ( d )  incons i s tent with other rule s e . g .  actions 

between parents and chi ldren . 

(3) The 'con cern that it would c ause collus ion be .tween 

spouses to defraud insurance companies i s  inval id in that i t  

would only occur where one spouse was (a ) insured , (b ) not 

actual ly l i able , (_c l dishone s t , (_d } undeterred by fear of 

prosecution f or perj ury and (e l where t here i s  no other tort

feaso ;r .  It i s  al so incon s i s tent wit h other re lationships 

which could produce collu s ion but which are not s add led with 

such an i mmuni ty . 

It i s  interesting to note that the Manitoba Law 
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�e t.o xm Comm�s s ion s o �gQt opin ions · txo m th e loc �l �nsur ance 

Law Sect ion , of t he C a,n a dian ._Bar As soc iat ion, t he Insurance 

Bureau of Canada , and th e ·Manitoba Public Insurance 

Corporation . The Bar As s ociation r e ported no ob jection 

to the abo l ition ; the Genera l  Counsel to t he ·Ins ur ance 

Bureau o f  Canada , MR. E . li. S. Piper , Q.C . wr ote : 

"A s i mi l ar enquiry was addres sed to u s  lb¥ the 
Law Re form Commi s sion of Ontario , and , in a · 
report on Torts and Fam i ly Law , t hey dealt 
with this sub j ec t .  We were invi ted t o  expre s s  
our views a s  t o  what ef fect elimination of 
inter -spous al immuni ty would hav e and , tm the 
be s t  of our knowledge , it would have Titlle , 
if any , effect on the cos ·t of any fo rm (Q)f 
IiabJ.lJ.ty J.nsur a nc e . The Ontar J.o s tu dy (!lia 
o bta J.n s ome fJ.gures from Britain ,  Aus trali a 
and New Zealand , which s imi l ar ly indi c ated 
that expos ing a spouse to liability in 
dam ages for lo s s  or inj ury suf fered by the 
other s pouse wou ld not have· any su hs t amitial 
e·f ·f ·e·ct · on insur ance c o s ts . 1181 

It mus t  be noted however that in �itoba at that 

time The Insurance Act , R .S .M. 1 9 7 0 ,  c .  14 0 s. 2 4 5 (b ) s tated 

that automobi le l i ability insur ance would not render the 

insurers l iable to pay compens ation for bod i1y inj ury to or 

the d �a th of the daughter , s on , wife or hus ��d of any per son 

insured by the contract whi le being c arried in or _upon or 

entering or getting on to or alighting from fthe automob ile . 

The Report does not s ta te whe ther Mr . E . H . S. Pi per ' s  reaction 

to the abol ition ot inter �spousal tort i mmunity would have 

been t he s ame had he been told t ha,t it woul d fue acco mpanied 

b y  repeal of th is provisi on . 

T he  Manitoba Pub lic Insurance Cor pm.ration also 

wrote that it would not oppose the proposed amendment . It 

. .. . .. .. . .. � . .. .. . . . .. . .. .. . . .. .. . ' . 

8 1 Mani toba Repor t , at p .  5 . 
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did ind ic q.te however thq:t _  be .tore :the ·rnsu .rance Act was 

amended it would l ike t o  ••a,sses·s t he .added cost to. the motori�9' 

public o f  Manitob a " .
82 

The Manitoba Report r epor t s  that i t  made inquiries 

in the U.K. as to the effect o f  its repe al in regard to 

automobi le c l �ims . The conc lus ion drawn was that the incidence 

of fraud and collus ion d id not increa se , and that the cos t  

to the motor insurance market was of a "very minor order " .  

The Co-operative Insurance Society Limited a l s o  informed 

the Commis s ion that extra payments paid o ut to spou s e s  s ince 

the revision would not incre ase the total pa yments by more 

than " the odd 1% or so " ; and that it wou ld not j us tify an 

increased premium on its own accou nt .  The Manitoba 

Commis s i on does point out however that the co s ts to Mani toba 

{and Alb �rta) wou ld be gre ater than in Eng l and , s ince in 

Eng land . in multi -party accidents the spouse was able to 

col lect from another negl igent driver compl e te ly,  with the 

r ight of contribution by the other driver against the 

neg ligent spouse . Therefore the revi s ion reg arding 

automobi le accidents only would a pply in s in gle c ar acc idents .
83 

T he Commi s s ion recommended tota l aboli tion . 

It did not accept the Engl and prov i s ion as to the power to 

s t ay , and cited the Ontar io Report to show that between 

1 9 6 2 and 1 9 6 7  in Eng l and there were 7 4  actions between 

spouses in torts and only 6 actions s tayed . It re commended 

the abol ition of s ec tion 2 4 5  {_b ) ti l of t he ·rn·s u ·ra·nc ·e· Act 

82At l?• 6 . 

83At l?· 7 .  
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as well and d id not cons .ide r s er ·:taus l y  that this wo uld 

wil'e ·aut the exclus i on o f . c h.tldr eri ;f.ro m t he cove rage . It 

al s o  r ecommended that there shOu ld b e  :e nac ted a s ta tutory 

pro vi s ion dec l ar ing that tamil y �e mbe rs s hall not be 

exc luded from insurance co verage , so as to prevent the 

insurer from writing this into the policy. Thi s  was al s o  

reco nunended i n  Ontario . 

Inter- spou s al tort immunity wa s a bol i shed in 

Manitoba in 1 9 7 3, howe ver , th e-Insur a nce A ct res tri ctions 

have yet to be a mended . 

In view o f  the se di scus s i ons and recommendations , 

what pos ition s hould be taken i n  Alberta? 

. I t  is submi tted that : 

(1} The f act that at · present there i s  a very �ide s co pe in 

which actions between spouses are permitted im Alberta 

demons trates that to maintain the immunity only for tort 

actions involving bod i ly in jur y i s  {a ) unj us� and (b ) incon 

s i s tent . Moreover ,  there has been no sugges tion that the 

wideni ng of the s cope has had any detr imental e ffec t on 

mari ta l  re lationsh ips in the Province . 

(2) The fact that the M·a r·r ie d Wo ine n·s· Act se pa1r ate s husband 

and wife into two legal pers onalities i s  e vi dence that in 

Alberta the '-'unity prin cipl e " has been aboli shed and can no 

lo�ger be used as a jus tif ic ation for the c ontin ued immu nity. 

(31 The f ac t  that collu s ion may be pos s ible if actions 

were per mitted i s  (a } no jus t if icat ion for maintaining the 

immunit y, Obl i nc ons is tent with other close relati onsh ips 
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where �ct ions �;r:e ·J?eX"mitte.d, C.c l.. and .un;eounded due t o  t he 

l im!.te d  c ase s in which_  co l l us ion will be ·a .factor .  The 

ar <;rumerits f or fue a bo l it i;on o f  th e <JUe$t l?aS Se �<Jer d is crimination 

apply equal l y  well here .  Mor e over , there are sti l l  certain 

res tri ctions in insurance ·coverage ·which wou ld be unaffec ted 

by abo l ishing the immunity . 

(41 The argument that su its would lead to marital discord i s  

(a ) unfounded by stati s tical evidence where actions are 

permitted and (b } incons is tent with the fact that mar ital 

s uits are al lowed in many s ituations now. 

It is my conclusion that the immunity should be 

abol i shed . For the re asons st ated in the above re ports i t  

i s  als o concuded that the Eng l i sh power t o  st ay discretion 

has not been very usefu l , and should not be ado pted . 

If inter - $pous al tort immuni ty were abol ished , 

section 5 o f  the Co ntri butor y Neg li-gence · Act would no longer 

have any r ationale and would accord ingly be ab oli shed. 

As sugges ted in Manitoba , Newfoundl and and Ontar io , 

the· "Insu ra nce Ac t provis ion , which i s  section 2 9 6 (b ) in the 

Alber ta ·rnsu ranc ·e· Act ,  which provi s ion exclude s third party 

l i ab i li t y  coverage to a s pouse or a chi ld of the insured 

in cases of automobile accident c laims , would prevent a 

l arge number of s pouses from be ing covered b y  insurance and 

wou ld render les s  meaningful the pro po sed abo lition of the 

i mmunity . The three jurisdictions above ha ve recommende d· 

abo lition . Due to the .fact t hat this que s t ion would 

undoub tedly have. 9reat consequences f or the insur ance 

indu s try , and on insur anc e  pre miums , I am not prepared to 

make t he s ame recommendat ion . I r eal i ze the inequity in 

pre venting spouses and children from being covered and 
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the o ptional h ards hip thi s may ca use , but without knowin g  the 
costs o .f  suc h ·cover �ge ·no �.ro po s a,l c an b e  made . It can be 

. . .  

S�<;Jges·ted , hOwever , t hat t his matte r be in ve s .tigated with 

a view towards the ·pract ic alit y of refo rm . 

K. . La�s ·t · ·c-l ·e·a·r· Ch·an·c·e· ox· u·l·tim·at·e· N ·e -g"li -gen ce 

Section 7 o f  t he ·  Contributory Neg l i -gence Act s tate s : 

" Where the tri al i s  before a j udge with a j ury , the 
judge s hal l not submit to the j ury any que stion a s  
t o  whether , notwi thstanding the f au lt o f  one party , 
the othe r could have avoided the consequences thereo f ,  
unles s  in his o pini on there i s  evidence u pon whi ch 
the jury could reas onably f ind that the act or 
o mi s s ion of the latter was s o  clear ly subsequent to 
and severab le from the act or omi s s ion of the forme r 
as not to be substantially contem poraneous with it . 11 

· Section 8 of the Cont ributory Negligence Act states : 

"Where the trial i s  before a j udge without a j ury the 
judge s hall not take into cons ideration any que stion 
a s  to wh ether , notwithstanding the fault o f  o ne part y ,  
the ot her could have avoided the consequence s thereof , 
unles s  he i s  s ati s fied by the evidence that the act 
or omi s s ion of the latter was s o  c lear ly subs equent 
to and s e ver able from the act or omi s s ion of the 
former as not to be substant i al ly contemporaneous 
therewith . "  

These two provis ions pre serve f or the Alberta law 

of contributory neg l igence a restricted ver sion o f  what i s  

commonly known as " last clear chance " o r  "ultimate neg l igence " . 

As i s  we l l  known , the so-cal led doctrine of " last 

c lear .chance "  was de ve loped by the common l aw before the 

a pportio nment legi s l at ion was enacted in order to protect 

the P l aintif f ' s  right of act ion in certain case s . At 

common law a plaint i f f ' s  negl igence was a c omple te bar to 
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his r;l�ht o f  r ecovery �gainst a n �g l;Lg ent defendant , unle s s  

he ·could estab l is h  that althou9h neg l;Lgent , it was the 

defendant who had the " la s t  c lear chance'' to avoid the 

injury . If es tab li s he d , pla intiff was given a right to 

ful l  recovery . There has been s ome debate a s  to the under

l yi�g retionale behind " la s t  c lear chance " and to the use of 

caus at ion language to e xplain what some contend to be merely 

a question of compar ative fau lt , i . e .  if t he defendant ' s  

fault was greater in terms o f  cul pab i lity than plainti f f ' s  

then the doctrine was appl ied .
83 

The question for the 

purpose of thi s discu s s ion , however , i s  whether the doctrine 

of last c lear chance s hould be abo lished in view of the 

ap porti onment leg i s lation and whether thi s should be done 

by speci fic enactment . 

Dean Bo wker writing in 1 9 6 5  in the ·univers ity of 

Britis Q Columb i a  Law Review
84 

points out that one o f  the 

f ir s t  questions which arose immedi ately u po n  the pas s ing 

of the Contributory Negl igence legis lation was whether or 

n ot the Acts abrogated the rule s of last c lear chan ce .  The 

opinion was that the Acts did not have thi s effect , whi ch 

opinion was re-inforced by the Supreme Court in the de c i s ion 

of· McL·aughlin v .  Long , { 1 9 2 7] Sup . Ct . 303. Dean Bowker 

· 

8 3see especially Mac !ntyre , The Ra tionale Of Las t  
Clear Chance ( 1 9 4 0) , 5 3 Harv . L. Rev . 12 25.  

8 4Bowker , T·en More· Ye·ar s Under The Contributory 
N·e·g Tig·e·nce· Act s  ( 1 9 6 5) , 2 U .B .c . L. R .  1 9 8 .  
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out lin es var ious e fforts which wer e  under t�n to s tudy the 

ques .ti on inc luding t he ·report .o ..f a co nunit tee of the Ca nadian 

Bar As sociation which in 1 932 \tre conunende d cEml amendment to 

the: Uniform Act to t he e ff ect t hat a negl ig :em.t party should 

be bound to contr ibute even thoug h the o the r party ' s  

negligence was u ltimate " .
85 

As Dean Bowker po ints out thi s  

recommendation was not adopted ; however , a .compromi se 

amen dment wa s sugge sted by the Nova S coti a Commi s s io ners on 

Uniformi ty to the e f fect that there be adde d to the Uni form 

Act a s ection requiring a j udg e to put the gme stion o f  l a s t  

c lear chance to the j ury onl y when clearly sab sequent a nd 

s everab le acts o f  negl igence were involved . The Conference on 

U ni formi ty did not accept thi s  sugges tion blllt as i s  evident 

from the Alberta Act , this was i nc luded in tfue Alberta 

legis lation as we l l  as in the S askatchewan , Prince Edward 

Is land and Newfoundl and Acts . Dean Bowker •.s conclus i on 

on the worth of adding thi s sec tio n however is summed up 

as follows : 

" • • • i t  has had no prac tical e f fe ct. I n  
the provinces that have enacted i t  the courts 
give as li ttle (or as great) effect t o  �t a s  
the courts of the other provinces giv e  to The 
vo·lute .  n86 (The Vo lute was a case wh im 

-

s tated that there should be no applica�ion 
of las t c lear chance " u nle s s  a c lear J.:ii..J!le 

.could be drawn " .) 87 

The conclusion Dean Bowker draws after a review o f  

" las t c le ar chance " c as e s  reported between 1955 and 1 9 6 5 , i s  

8·5Ibid. I At p .  2 04 . 

8·6·rb'id . 
-

8.7-J:b'id . 
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t hat .a,lthoug h 'the doctrine ·nhas no t vanished , it is s c arcely 

visible"'.88 There ·are c ases· discus s ed by Dean Bowker i n  

whic h.it has neeri appl ied which lead s  t o  the conc lusion 

" t hat it s eems impos s ib le at this l ate date f or them to 

hold it no longer part of the l aw " .
89 

In the recent Alberta Appeal Court dec is i on o f  

Me y·er v . · Ha 'll (1 9 7 2 }, 2 6 D.L.R. ( 3d )  309 , Mr. Jus tice Johnson1 

in an· obi t·er di c ·ta , stated : 

" If I had held that any acts or omis s i ons o f  
the appe l lants referred to by the tri al j udge 
were in fact evidence o f  negl igence , I would 
have he ld that this pr inciple ( referring to the 
doctrine of " last c le ar chance " )  howe ver it may 
be s tated , applied , and held the appe l l ants 
entitled to recover in ful l for their los s " . 9 0  

In the case o f  S i mmons v .  Ga mmon ( 1 9 7 3) I 3 Nfld . & P . E . I .  

Rep . 1 6 1 (S . Ct . 1 P . E . I . )  a court was .dealing with an 

accident which was c aused when the P lainti f f  entered a 

highway from a private l ane in the face of the defendant's 

oncoming c ar , and the defendant coll ided into p laintif f's 

c ar . Both parties were he ld to be neg ligent but Mr . Jus tice 

Trainor s tated : 

" But notwithstanding that negl igence , the 
defendant 's driver , if he had applied his 
brakes firmly as soon as he s aw the 
plainti f f 's vio l ation of the Highway Traff ic 

8·8·
�

. 
I At p .  2 1 4 

8
·
9

·Ib id . , At p .  2 15 

9 0
At p.  32 1 



Act , .cou ld have .  brou 9h.t his ve hic l e  .to 
a $to ;p b e .fo re ·co l l iding so devas t at i�gl y  
with. .th.e ;pla int iff • • • •  T he  doctrine 
of cont ri bu tory negl igence is st il l  in force 
in t his P rovince .  And notwiths t anding t he 
negligence o f  t he pl aintiff , the neg ligence 
o f t he de fend ant Gammon in not apply ing his 
brakes adequate ly and in time to bring hi s 
vehicle to a s top in order to avoid a 
co l li s ion with the plainti f f  was in my 
opinion " c lear ly subsequent to and severable 
f rom the neg ligence o f  the plaintif f  so as 
not to be sub s tantially contemporaneous 
with it " . I ,  therefore , find that the 
co llision was c aused by the ultimate 
negligence of the de fendant John A .  Gammon . " 9 1  

It i s  therefore evident that the doctrine o f  

1 13 

" l as t  c le ar ch ance " i s  still a f actor in tho se j urisdictions 

which have incorpor ated i t  into their apportio nment 

legi s l ation , and probab ly in tho se that have not . The 

questi on then i s  whether thi s  st ate of affairs should be 

continued in any new legis lation . 

This ques ti on was the sub j ect of examin ation by 

the Albe rt a  Commi s s i oner s  to the Conference of Commis s ioner s 

on Uni formity of Legi s lation in C an ada and w as p re sented in 

a report prep ared in 1 9 6 7 • 

. The principle ob j ection whi ch i s  used to oppose any 

leg i s l ative enactment which would h ave the ef fect of 

dis c ontinuing the use of the " l ast c lear chance " doctrine i s  

that thi s  might result i n  plac ing li ab i l ity o n  a p arty who se 

neg ligenc e  h as come to rest . The Albert a  Commi ss ioners di s count 

the seriousnes s of thi s  ob j ection and argue th at it wou ld be 

91 At pps . 1 63- 1 6 4 . 
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an erroneous appli cat ion of the ;princi;ple o f  c ont ributory 

n�g·l �gence and the prov i.s ion s  .o .f the Act i,f this were done . 

Le t u s : recall t hat s e ct ion 2 (21 of the Albert.a Act 

specif ic ally s tate s t hat ''nothing in this section operates 

to render .�I1Y . .  P�X:��n 
.
���b�e for d a."tlage s  or ].()s s to which 

. hi ·s· ·f ·au·l·t· h·a·s· ·n ·o·t· -c·o ntril:>'tlt'ed n • 

The arguments f or enacting a pr ov ision whi ch would 

c learly e liminate the doctrine are : 

(l l The reason f or the doctrine ' s  exi s tenc e was to 

mitigate the harshne s s  of the co mmon l aw rule whi ch pr evented 

a negligent plaintiff from recovery of any �age s . Thi s  

no longer being the case , the doctrine h as Los t its 

use fulne s s . 

(2 ) It ·i s inconsi s tent to only apply the doctrine when 

the re lat i onship involve s a negl igent plain tiff and a 

negligent de fendant but not to apply i t  whe n there are two 

or more neg ligent defendants . However to apply it between 

de fendants wou ld be highly unfair to the in j�red party . 

(3) · T he · c·o ntrib utor y Negligence Act i f  pro perly applied 

wi l l  only permit apportionment when both par �ie s were 

negligen� and their ne gligence were e f fective causes of the 

injury . Thus the " la s t  c le ar chanc e " provi s.ion i s  redundant . 

(4} There i s  inconsis tency in the applicati nn o f  the 

principle at present . In certain cases i t  is di f ficult to 

rati o nalize the application or failure o f  application of t he 

principle . 

Abrogation has been reco mmended bo tm by De an 

Bowker and Dr . Mac intyre in t heir respectiv e  articles . Dean 

Bowker sugge sts adoption o f  Profes sor Wi lli ans' 



d ra ft;. 

"Dam�c;re s ha l l  not be deemed n ot to be cau s e d  
by the Act o f  any person by re as on onl y o f  
the fact that another per son h ad an 
opportunity o f  avo iding the conseque nces of 
such act and negl igently or c are les s ly f ai led 
to do s o . " 9 2  

The suggestion to abol i sh the doctrine was als o  

1 1 5 

the one arr ived at by the Albert a Uni for mity Co mmi s s i oner s . 

It i s  interes ting to note th at the Repor t set out s even 

dra ft sections who se e f f e cts were to abro gate the doctrine . 

They are from Profes sor Wi l l i ams ; the Uni formity Proc eeding s 

o f  19 33 , 31 discu s sed above ; the Uni formity p:ro ceedings 

19 33, 32 , Pros ser , Selected Topics on the Law of Torts , p .  

68; South Afric a's Apportionment o f  D am age s Act _  1 9 5 6 , section 

1 (b } ; E ire , Civi l Li ability Act , 1 9 6 1 ,  sec tion 5 6 , Wes tern 

Aus tr alia Law Ref orm (Contributory Negl ige nce and Tort fe asor 's 

Contribution ) Act 1 9 4 7 ,  section 4 ( 1 ) . 9 3  

In 19 6 9 ,  the British Columbi a Com�s s i oners on 

Uniformity i s sued a report on Contributory �egl igence . 

Thi s  Report also sugge s ts th at the c ase l aw indic ate s th at 

las t  c le ar ch ance should be abo l ished in view of the apporti o nment 

1eg i �l ation and that thi s  should be m ade c le·ar by en actment . 

The dr af t  suggested i s : 

"Th is Act appl ies to all c ases where clamage 
i s  caused or contributed to by the ac t 0f 
any person notwi thstanding th at anot her 
person h ad the opportunity of avoidin g the 
consequences o f  t hat act and negl igently or 
careles s ly f ai led to do so . "  

. ' . . . . . . . . . . . . . . . . . . . . . . . . . 

92 
Bowker , At p. 2 1 5. 

93 At pps . 72 -7 3. 



116 

I.n view o f  th .e abo ve a �9uments , .it is submitted that 

this re fo rm shou ld ta ke place . 

L. · M·is·c·e·l ·l·ane·ous 

T here remain two further points wbich sho uld be 

the sub ject o f  some consideration . 

(11 Numbe-r· of· Acti ons 

Section 4 of the Alberta Tort-Feas<ors Act s tat es :  

"(1) Where damage i s  suffered by any pers on a s  a 
result of a tort , whether a crime or noc, ( a )  a 
judgment recovered agains t any tort-f ea!ror l iab le 
in re spect of that damage is not a b ar �o an action 
agains t any other per son who would if �ed , have 
been l i ab le as a j o int tort-feasor in respec t  of the 
s ame damage , (b ) if more than one act icn i s  brought 
in respect of that damage ( i )  by or o m  behalf of 
the pers on by whom it was suf fer ed ,  or «i i )  for 
the benefit of the e s t ate , o r  of the w i�e , hus band , 
parent or chi ld o f  that person , against any tort
feasor s liab le in respect of that dama ge, whether 
as joint tort-feasors or otherwi se , th e sums 
recoverab le under the j udgments given i® tho se 
a ctions by way of damage s sha l l  not in ·the 
aggregate exceed the amount o f  the d am �es awarded 
by the j udgment first g iven , and in any of those 
actio ns ,  other than that in whi ch j udg ment is 
f i rst g iven , the plaintiff i s  not enti tned to 
co sts unles s the court is of the opi ni om  that 
there was re asonab le ground for bring i �  the 
action , • • • " 

Section 9 o f  the Co ntr ibu·tory N·eg l.iigenc·e· Act s tate s : 

"Whenever it appear s  that a pers on not atlready a 
party to an action i s  or may be who l ly �r partly 
re spons ib le for the damage s  c lai med , s �h pe rs on may 
be added a s  a party defendant upon suc fu  terms as are 
deemed j u st . " 



Rule 229 o .f  the .Al be rt a  .;R,ules of Court state s : 

"Where there are ·two o r  more act ions o r  proceeding s 
that :  Ca l have a co mmon question o f  law o r  fact , 
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or Cbl ari s e  o ut of the same tr ansaction or s eries 
of transact ions , or where for any othe r reason it is  
des irable to make an order under this Rule , the court 
may order that the act ions or procee dings be 
consolidated or be tried at the same time or one 
immedi ately after another or ma y order any of them 
to be s tayed unt i l  after the deter mi na tion of any 
other of them " • 

In any action involvin g more t han two part ies when 

the i s sue of contributi on or indemnity may ari s e  it i s  

def inite ly pre ferab le t o  have a ll the i s s ue s  tried together . 

There are v arious ways i n  whi ch thi s  may b e  accomp li shed . 

I f  a plaint i f f  i s  -inj ured by the concurrent f ault 

of two others , he can institute proceeding s against them 

both a s  eo-defendants . In thi s acti on ,  an d without the 

need o f  a third par ty notice , the defendant s can serve 

a noti ce cl aiming contribution or indemnit y, in accordance 

with rule nu mber 7 7  of the Alberta Rules of Court .  

I f  the P lainti f f  chooses to sue o nly one o f  the 

defendant s which is hi s right according to the terms o f  

section . 4 o f  the T ·or t-Fea sor·s Act , then ( a )  the defendant 

can ser ve a third party notice on the unsu ed tort- fe asor , 

or (b ) the court can order that the third par ty be added 

as a defendant on the bas i s  of section 9 o f  the eon·t·r·i buto·r y 

· N·e·g·lig·ence· Ac t. 

I f  two s eparate proceedings are i nstituted at the 

s ame time in order t o  re solve t he i s sue s  be tween the parties , 

the court may c onsolidate these proceeding s into one a ction , 

based on Rule 229 o f  the Alberta Rules o f  Court .  

r 
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T he ;prob lem becomes comJ?l ic ated if for s ome reas o n  

t he:  ·.act ions a x-e not jo ined . Can a de fendant. not serve a 

not ice upon a co �deferidant claiming contrib ution , not 

is sue a t hird p arty not ice j oining the seco nd tort- fe as or , 

but wait unti l after j udgment i s  recovered a gainst him , and 

then claim contribution? 

The case of Cohen v .  s. McCord & Co., [1944] 4 
D.L.R. 753 (Ont . , C . A . ) de alt with thi s que s tion under the 

Ontario· Neg Ti·ge·nce· Act , R. s.o. 1937, c .  115. The facts o f  

t he c ase a r e  as fol lows . Pl aint i f f  institu ted action against 

two defendants a s  co-tort-feasors , and duri ng the tri al 

not i f ied the court that he was terminating hi s act ion 

agains t one of the defendants and that i t  s hould be 

di smi s s ed . The other de fendant h ad no obj ection to thi s  

and st ated moreover that " a � f ar as thi s  ac tion i s  concerned 

I am not making any c laim over against the eo-defendant n-. 
94 

Cquld thi s second de fendant later seek cont ribution 

in a new action ag ainst the first defendan t f or damages he 

was forced to pay as the re sult of an unf avourab le j udgme nt 

against him? 

The court cons idered the problem inherent in 

a l lo win � thi s  to happen . As the j udgment in the first 

action would not be � jud icata for thi s  second actio n 

c laiming contribution , the i s sue wou ld hav e  to be retried 

with the po s s ib i lity that liab i l i ty deter mined in the 

f irs t action would be contradicted in thi s  second action . 

The court also to ok into cons ideration s ec tion 6 of the 

. co:n·t·r tbu-t ·o·ry Neg "li g·en·c ·e· Act whi ch st ated : 

9 4
At p .  755. 
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"Whenever i t  appears that any pers on not a lready 
a �arty to an action is or may be who lly or 

\ partly respons ib l e  for the damages c laimed , such 
person may be added as a warty defendant upon 
such terms a s  may be deemed j u s t " . 

This i s  the same prov i s ion as presently found in section 9 
. .  � . . . - . � - - - - - . 

o f  the Alberta· Contributo·ry· N·e<J"l·i·ge·nce Act , s tated above . 

The court felt , per Mr . Jus tice Gi l lander s , that 

" the prov i s ions of the Act seem wide enough to afford every 

opportuni ty to a defendant , by adding other p arties (either 

as defendants or a s  third parties ) to obtain in the one 

action whatever contributi on or indemni ty he meri ts and 

chooses to c laim . It appears obviou s , for various reasons , 

that it wou ld be very des ir able and much more convenient , 

that such c l aims should be determined in one action . Apart 

from the multipl i ci ty of proceeding s , one can think o f  

s ituations ari s ing i n  subs equent actions for c ontribution 

or indemnity whi ch would rai se matters o f  dif ficulty " . 9 5 

Mr .  Jus ti ce Gillanders concluded that s ince the Statute 

provided a spec i f i c  remedy , the person wa s deprived of 

any other remedy , and thus denied the c laim f or contribut ion . 

Mr . Jus tice Laidlaw supported Mr . Jus ti ce Gil landers in 

this dec i s i on . 

The result of Cohen v .  S .  McCord , supra , was upheld 

in the case of Rickwood v .  Town of Aylmer ( 1 9 5 7 ) , 8 D . L . R .  �· . 

(2d} 7 02 (Ont . , C . A . ) . 

The conc lus ion derived from the s e  cas e s  i s  that a 

party cannot c laim contributi on from a eo-tort-feasor i f  

9 5
At P •  75 6 .  
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the or;>portunity wa s  available ·to the former to c laim the 

c o�tribution by third r;>arty proceedi!l<J S , or by notice , in a 

previous action and he f ailed to do s o . The resu lt in 

these ea��� ' �eing based on the section o f  the Ontario 

· N·e·g�l·i·g·e·nc·e· A·ct whi ch i s  s imi l ar to section 9 of the Alberta 

· Con·t·ribu·tory ue·gTi·g·et1c·e· Act , c an arguably be held to apply 

in Alberta . It i s  no doubt true that it is a very 

des irable rule to ins ti tute and if it is not the case now that 

no sub sequent action for contribution can be brought in 

these circums tances it should be so st ated in any proposed 

legis l ation . Thi s would o f  course not affect the right o f  

a · tort-feasor t o  bring a separate action for contribution 

�gainst a eo-tort-feasor after the former had sett led , without 

action , with the vi ctim , in accordance with the argument s 

submitted previous ly . 

L. Co sts 

There are several ques tions which may be raised 

with reference to the que stion of c o s ts in a multi -party 

action . 

{1 ) I f  an innoc ent plaintiff i s  inj ured due to the 

concurrent wrong s of two or more other s , i s  there contr ibution 

between .the wrong-doers in relation to the costs of the 

action as we l l  as in relation to the damage s ?  

{2 ) I f  the Plaintiff i s  partly a t  fault but 

succeeds in recovering some damages , i s  plaintiff ab le to 

recover ful l  cos ts or wi l l  his costs be reduced accordingly? 

Can defendant recover a porti on of hi s costs from plaintif f ?  

Certain of the Provinces have legislation dea ling 

with thes e  matter s .  
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One 
.
�rov�s ion found i� the �cts of Saskatchewan , 

Ne'_"if.oundl and , British Co lumbia , i s  a s  follows : 

''Unle s s the j udge o therwis e  directs , the 
liab i li ty for cos ts o f  the parties to every 
action shall be in the s ame proportion as their 
respective liabi lity to make good the damage 
or los s , and where as between two persons , one 
i s  ent i tled to a j udgment for an exce ss o f  
damage o r  los s and the other t o  a j udgment for 
an exc e s s  of costs there sha l l  be a set-of f  of 
the respective amounts and j udgment shall be 
g iven accordingly " .  

The Acts o f  New Brunswi ck and Prince Edward 

I s land state that the l i abi lity for costs of the part ies 

sha l l  be in the s ame proportion as the liability to make 

good the damage or lo s s . 

· Ontario , Manitoba and Nova Scoti a have the fo l lowing 

provis ion : 

"Where the damages are o cca s i oned by the 
fault or negl igence of more than one party , 
the court has power to direct that the 
plainti ff shal l  bear s ome portion o f  the 
cos ts i f  the circumstance s  render this j u s t .  

There i s  no spe c i f i c  provi s ion deal ing with co sts 

in e ither Alberta Act , although Rule 6 01 of the Alberta 

Rules of Court give s the court di s cretion to make any 

order it determines re : cos ts . 

The genera l  method o f  deal ing with costs when there 

are two or more concurrent wrong-doers is to treat them a s  

part o f  the damages and t o  a l low contr ibution between the 

wro�g-doers in proportion to their respective degrees o f  

liab i l ity . Thi s i s  what i s  provided for in the prov i s i on s  

i n  s ome o f  the above stated statute s  and evern where not 



spec ifi�a, l ly provided it .is .the method which the courts 

ut:i:lize • · 

1 2 2  

A more 'ditficult guestion t o  determine is whether 

a plaintiff whO is partly at f au l t  should be partly 

respons ib le for the costs of the action . 

There are at leas t three alternative s available . 

The firs t i s  to award the p laintif f  ful l  costs o f  

the action although h e  i s  found p artly a t  f ault and 

receives a reduced amount of damage s . Thi s  i s  quite common 

procedure and has been used frequently . 

The s econd is to reduce plainti f f ' s  costs by his 

d�gree o f  fau lt . As noted ?hove thi s  i s  provided for in 

the Acts o f  Manitob a ,  Ontario and Nova S co ti a  11 if  the 

circums tances render thi s j u s t 11 • Thi s  latter phrase ha s 

been sub j e ct to some j udicial ques tioning . In a Manitoba 

c as e  o f· earlson v .  Chochinov , [ 1 9 4 8] , 4 D . L . R .  5 5 6  (Man . , 

C . A . l Mr .  Jus tice McPher son reviews the j urisprudence concerning 

this provision and the conclu sion drawn i s  that there was 

little cons i s tency in i ts application . The court did hold 

that it was inappropriate to apportion co s ts in every case , 

due to �he expre s s  wording o f  the provis ion , and that thi s  

could only b e  done i n  special circums tance s .  The s cope or 

content of the se s pec i al circumstances was not c larif ied . 

The third a lternative i s  to award plainti f f  that 

portion of his cos ts as corresponds to de fendant ' s  degree of 

f aul t , and to award de fendant that porti on of hi s costs which 

corre sponds to the plaintiff ' s  degree o f  f ault . Thi s was 

exactly the procedure f ollowed in the S askatchewan cas e  o f  

· :Fal'l'is v . ·  Lewi s , 1 1 9 4 8] , 2 D . L . R . 6 2 0 , and i s  dictated by 

the Acts of Saskatchewan , Newf oundl and and Bri ti sh Columb i a  
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as noted abo.va .· 

· The mos t  equitab le alternative seems to be the 

third . Both ·�arties ha�i�g contributed to the injury and the 

need for the .lit�gation , ooth .should bear responsibility for 

it .  

SECTION THREE 

SUMMARY OF RECOMMENDATIONS 

A .  Recommendations : 

That the· 1·aw rel ating to Contributory Negligence and Concurrent 

Wrong·-no·ers· be· deal t  wi·th in one legi s l ative enactment . 

The law relating to contributory negligenc e , presently 

dealt with in the Contributory Negl igence Act , and the law 

relating to concurrent wrong-doer s ,  pre sently dealt with in 

the Tort-Fe asors Act , both deal with the problems which ari s e  

when damage o r  los s i s  c aused to one or more persons b y  the 

actionab le wrongs or f ault of more than one person . Thi s  

being the case , f or reas ons o f  e f f iciency and orderl ine s s  

thi s  law sho�ld b e  consol idated into one enactment . 

That the Cormnon Law rule that a Rele as e of one Joint T ort

Feasor wi l l  serve to release all Joint Tort-Feas·or s· be Ab·oli shed . 

The proposed legis l ation should maintain the present 

provis i ons of the tort-Feasors Act , s .  4 (1 ) (a ) and s . 4 (1 )  (b ) 

which al low a pers on who suf fers damage due to the j oint 

tort of two or more j oint tort-feasor s  to institute more 

than one action agains t the j oint tort-feasor s  even though 

j udgment may have been re covered against any one of them , 

with the provi s ion that the sums recoverable in the j udgment s 
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shall not in the ·�99r�gate ·ex:ceed the ·amount .of the damages 

awarded �y the ·f irs t  j u�gment , and that cost s  o;f the subsequent 

act ions may in certain circumst anc e s  not be awarded to the 

�l aintiff . The only remaining important distinction between 

j oint tort -feasors and s everal concurrent tort- fe asor s i s  

that it i s  the common l aw rul e  that a release o f  one j oint 

tor t-feasor release s all j oint tort-feas ors , where as a 

release o f  one several , concurrent tort- feasor doe s  not 

release a l l  s everal , concurrent tort-feasor s . Thi s dis tinction ; 

should be aboli shed s o  that in no c as e  wi l l  a release o f  one 

tort-feasor release other tort- feas or s  not intended by the 

plaintiff to be rele ased . The effect o f  thi s  reform would 

be to �xtinguish all important differences between j oint 

tort-feasors and severa l , concurrent tort-feasor s  and 

Wi lliams ' propos a l  that the term " concurrent wrong-doers "  

be adopted to refer to both categories o f  tort- feasors m ay 

be cons idered . 

That· it· he provided that when any per son suffer s  damages due 

·to· the c·o·n·current wrongs of two or more concurrent wrong-doer s 

·tha·t ·e·ach be li.ab le to the plainti f f  for the who le o f  the 

d·amag·e· i·n· ·respec·t o·f whi ch they are concurrent wrong-doers .  

Thi s pre serve s the conunon l aw rule th.at both j oint 

tort-feasors and severa l , concurrent tort-feasors are l i ab le 

to the plainti ff for the ful l  amount o f  hi s damage s .  It 

may be further considered , a lthough thi s recoDmendation i s  

not specifically made a t  this time , that the Act deal with 

"wrong-doer s " and not s oley u tort-feas or s " . �hat i s  that 

the scope o f  the legislation be wide enough bQ, include not 

only thos e  l iab le in tort , but those l i ab le as we l l  for 

breach o f  contract , o r  breach of trus t ,  as suggested by 

Wi l l iams .. The term " concurrent wrong-doers "  nay a l so be 

considered to be a useful substitu te for the -�NO expres s ions 
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" j oint .to:rt-,feaso:rs �' and �' s everal , c oncurrent t:ort--fe asor s " i f  
the 'diffeterice b etween these two c at�gor ies is elim inated 

as dis cus s ed above. 

· Tha·t· ·it· b·e p·ro·vid·e-a· ·th:a·t· th:e·r·e· ·i·s· ·to· b·e· co·ntrilbu·t·i on· be·tween 

· Concurre·n·t· wro·ng·-n·o·e-r·s· in· a·cco·r-a·an·c·e· wi·th ·the· :f:oll'owing 

· pr·ov·isio·ns : 

(a } · ·th·a·t· ·there· be· contribution· among wrong-doer s 

· Ti·ab·le· tn· ·t·ox·t· ·and· ·re·spon·sibTe· fo·r· ·the same damage ; thi s  

· ·Ii·abi li·ty· t·o· inc·lude· ·l·iabi.lity· f·o·r· ·in·t·ention·a.:L ·acts· as we l l  

· a·s· n·eg·l·i·g·e·nt· ·act·s , · where· the· cou·rt deem·s it to be j u s t  and 

equ·i t·able ; 

0:> 1  · ·th·at· ·a· wrong·-doer seeking contrilbution need 

n·o·t· have· ·fi·r·s·t· been· sued by the victim and fo1llm.d l iab le to 

him ·in ·o·rd·er· to ·seek contribution ; '  bu·t that a s ettl'ement by the 

· wro·n·g·--ao·er ·s·eekin·g contribution be· cons idered an admi s s ion 

· o·f· ·lt·abi·l·i·ty· t·o· the· victim not· refut·ab le by alUY o ther . E,arty . 

Secti on 4 (c )  of the pres ent Alberta Yort-Feasors 

Act does not expres s ly contemplate contribut i�� being 

recovered by a sett l ing party from other tort-feasors a s  do 

the Acts of Ontario , a.nd S askatchewan . It i s  submitted 

that it should not be neces s ary for a person to have been 

, found l i ab le by a j udgment in order for him � seek 

contribut ion ; one o f  the a ims o f  any legis lative enactment 

should be to encourage settlements . 

(c ) · ·tha·t· ·a· wrong·-doer· ag·ain·st· whom tCcln·tributi·on· ·i s 

·sou"ght· ·no·t· be· Ti·abl·e· 'for· ·such co·n·t·ribu·tion un]:es s· he· would 
- . . . . . . 

· have· be·en· he:ltJ: ·l·i·ab·l·e· ·t·o· th·e· vi·ctim· had: he bee!· ·sued ·a·t· ·the 

· time· the· wrong·-do·er· s·e·eking· c·ont·ributi·on w·as· ;:roed ·o·r· ·entered 

· 'int·o· a· ·s·ettl'em·en·t· with ·the· victim . A· plain·t·ifEf· who· ·f·at·Is  to 

· proc·eed· again·s t· a wrong·-d·oer in the time requiired· , · ·or who 
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·a·1·1·ows· ·a.·n· a·c·t·ioh ·a.· ·ai-ns ·t· ·the· \·vrr·ong-doer· to ;fail·· due· ·t·o· a . . . . . . . . .  ., . . . SI . . . . - � - · - . - � - < - · - · · - .. . . . .. . . . . .. < - - - - - - < - _ , _ . • . .  - · <- . . . . . .  

· · ro·c·ed11ra:l· de'fe·c·t· ,· and· th't:fs' · :rev:en.ts· a s econd' wron.-g ...... do·e·r· ·f·r·om e . . .  _ . . .  . . . . . . . . . .. . . _ . . .  _ _  . . . .  12 . . .  . . .. . _ . . .. . . . . .. . . . . . . . . . . _ _ . . .  . 

· ·re-c·ove·r·in-g· -cnnt·r'ibu·t'ion· ,'  may' on'l'y' :r·e-cove:r' £rnnl' the' 'iat·t·er 
I .  . . . - · ·  - . - . . .  - . · · · · - · ·  . . · · - - ·  . . . . . . . . . . . . . . . . . . . . . . .  • · · ·  . .  · - ·  . . .  , . . .  ' ·  

· wrnng·-d·o·er· , ·  ·ir· t·he· ·l·a·t·t·er· t·s· ·lt·abTe· ,
· t·ha·t· pnrti·on· ·o·f· ·the 

- . . . . . - - . . . . .  

· tJ:am·a·g·e·s· whi-ch ·c·o·rr·e·spon-a: ·t·o· ·the· ·l·a·t·t·er • ·s· degree· ·of· re·spon·s·ibi l i ty . 

Thi s recommendation i s  made to clarify the s ituation 

in whi ch a wrong-doer can escape a c laim for contributi on 

bec ause the plaintiff fai led due to a procedural de fect to 

estab li s h  the wrong-doer ' s  liability . The alternatives to 

adopti�g thi s sugge stion are to either award contribution 

�gainst a wrong-doer even at a time in whi ch he c ould not 
have been held l i ab l e  to the plainti f f , which wou ld be 

unj ust to him , or to withho ld contribut ion from a wrong-doer 

because the pl aint i f f  allowed the wrong-doer against whom 

c ontribution i s  be ing s ought �o e s cape liability , whi ch 

wou ld be unj us t  to the claimant . With the reduct ion o f  

short periods o f  l imitations , the problem i s  les s  l ikely t o  

ari s e  a t  any event . 

(d ) that a wrong-doer who fai l s  to claim contribution 

by third party notice , by notice under th� Rules of Court , 

or by adding a party defendant , in the action ins tituted 

ag·ainst· him by the plaintiff sha l l  lo se his r ight to 

con·tribution . 

In view o f  the fact that it i s  advantageous to 

s ettle all issues o f  l iabi lity in one action , and that there 

are several provis ions at present which enable thi s  to 

occur , it would be adv i s able to prevent subsequent c laims 

for contribution from being c laimed in situations where 

previous opportunities were available but not uti l i zed . Thi s 

would not prevent a wrong-doer who settled with the victim 

f rom ins tituting c l aim for contribution by s eparate act ion . 
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(e t · tna·t· :cb!it:rt·but:ion· .ma· · b e  cs: lai.m:ed' ·o·n·, ·an · ·a.mo1int • · • • • • • • • • • • •  • • • •  • • • • •  . • . . . • • . . . . . :: . . .  cc . .  c . c . . Y. - < - ' · • · • ( . J.  . .  It . ( . , . . . .  c • .  ¥ . . . . .  
· �·a1:n· �X� ���, ���n·g���e'i' -�o' the' 'f>'latnt�ff' 'i!f ·pr'0po!tion' to· ·the 

· 'deQrees' Of' res·pons·ib'i'J:ity . 

· This suggestion is made to enable a wrong -doer to 

cl a im immediate contribution on a sum paid by him to the 

plaint i f f , without the requirement that he wait for the 

determination as to whether thi s  sum was in exces s of what 

he owed the plaintif f .  

� }  that when a plainti f f  settles with one of two 

· ·or· more· wrong-doers and agrees to indemnify the s ett l ing 

· party· against any c la ims for contribution which may 

· sub·sequently be made against him by the other wrong-doers , 

· tha·t· p'l'ain·ti f ·f· b·e· identi f i ed with the sett ling party in h i s  

· ·sub·s·e·qu·e·n·t· sui·t· against the other wrong-doers .. 

In order to avo id a c ircuitry - of actions in c as e s  

where plaint i f f  sett les with one party and agrees t o  indemnify 

him against s ub s equent c laims for contribution the above 

sugge s tion is made . Thi s would mean that the rema ining wrong

doer (s } would be l i ab le only for the damages whi ch c orres pond 

to hi s degree o f  fault , i . e .  the a s s e s s ed damages minus the 

settling party ' s  share of the damages . The amount of 
, 

sett lement would not be relevant to thi s calculation and the 

plaint i f f  might recover more or le s s  than his a s s es sed 

damages depending - on the wi sdom o f  h i s  settlement . 

(g }  ·that the ri·sk· of· the· ·i·nsolve·n·cy o·f· ·o·n·e· ·o·f· the 

· wr·o·n"g·-doe·r·s· b·e· ho·rrie· by· ·the· ·so l  v·en·t· wr·on·g·-do·ers· , in· acc·o·rdan·c e 

· wi·th �t-heir ·re spe·ct·i v·e· -a·e·gr·e·e·s· ·o·f· 'l'i·ahiTi·ty , ·  ·an:d' ·no·t· by ·the 

· 'inn·oce·n·t· p·l·ai·n·tif f • 

The plaint i f f  i s  abl e  to recover in ful l  from any 

of the wrong-doers and therefore does not bear any los s should 
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one b e  insolv ent .  It may b e  neces s �ry to make clear that the 

other· w:o!lg-doers must b ear this :i.nsolvency in accordance 

with. ·their r es�ective d�CJrees of l iabi lity o 

Chl ·that :contribution ·between ·wrong- doers ·be 

as se s s ed on the ·ba s i s  ·of the re sponsib i l i ty · of e ach · for the 

damage s ,  unl e s s  such an · a s s e s sment i s  impossible · in which 

case liabi lity shal l be equal .  

Concurrent wrong-doers are l i ab le in relation to 

the s ame damage . It may be pos � ible to differentiate 

degrees of respons ib i l ity based on the nature of the acts of 

the partie s a lthough it wi l l  not be _ pos s ible to establ i sh 

that one part of the damage was caused by one wrong-doers ,  

and another p art by another . When respons ib i lity cannot be 

differentiated it sha l l  be determined to be equal . 

(i ) that in certain cases the contribution ordered 

may ·amount to· ·a c·omplete indemnity . 

The courts wi l l  order one p arty to indemni fy 

another party in certain instances , e . g .  mas ter - servant 

relationship . 

That it be provided that where by the fault o f  two or mor e  

· persons· , ·or n f  persons for whos e  acts they are respons ible , 

· damage is caus ed to one or more o f  them , the liabi lity to 

· make gnod the damage i s· in proporti on to the degree in 

which each person wa s· at· ·f ault but i f· having regard to the 

· ·c·ircumstance s  of· the· ·ca ·s·e ·  it · ·is · not· po-s s ible ·to ·establish 

· ·dif·f·erent· deg·re·es· o·f· ·fauTt· , ·  tire· ·liability shall· be· apportioned 

· ·equa·lly • · · ·where· one· n ·f· the · pa-rt·i·e·s· • ·  Ti·abil·ity ·i·s· bas·ed nn 

· a· ·cause· ·of· a:c t·inn· ·ot·he·r ·t·han ne·gl·i-g·ence· , ·the court shall 

· ·cons·ider ·the· ·fauTt· ·o·f· the· other pa:rt·i·e·s ·to ·the act·ion ·in 

· d·e·t·e·rmining· the· damages · which may be awarded . 



This .rever ses the .x-ul e  .that a contributori ly 

n��l;t�erit pl aintif.f is ba;r;red fro.IIl the recovery of any 

������ - -��� - -�����r.s . .  �r.?.� . .  �he pr es ent provis ion in the 

1 2 9 

· Cbntributbry· Ne<Jl'igetice· Act in two r espects . It makes it 

clear that the fault may be personal fault or imputed 

�au lt , and it a l lows the def enc e of contributory negl igence 

to be u sed in cases where the defendant is liable not in 

negligence , but for an intentional tort . 

It a lso provide s  that in cases where the plainti f f  i s  

contributori ly negl igent that h e  i s  abl e  to recover from 

the other wrong-doers only th at portion o f  the damage s whi ch 

correspond to the other ' s  degree of wrong-doing . Thi s 

changes the present interpretati on o f  the law which give s 

a contributorily negl igent plainti f f  the right to recover 

his recoverable damages in ful l  from e ither the wrong-doers 

with the right to contribution existing between thems e lve s . 

It mus t  also be understood that impl icit in this proposal 

are two other s : that the insolvency be shared between a l l  

wrong-doers in �ccordance with their degrees of fault , and 

that in cases of vi carious liabil ity the contributori ly 

negl igent plaintiff be abl e  to recover in full from e ither 

wrong-doer their share of the damage . 

That· it be provided that s et-o f f  o f  damage s not be awarded 

where· it· wi 1·1· have the effect of depriving· the parties of 

recovery of· a portion o f  the ir· d amages to the bene fit of the 

· ·i·nsurers ·o·f· the·se parti es • 

Where there is a c laim and a counter-claim and each 

party is found to be partly at fau lt for the damages , set-o f f  

o f  these damages should not b e  ordered where there i s  third 

party l i abi lity insurance . This is provided in s .  9 (a ) . � {b ) 

of the Prince Edward I s land· c-on·tributory N'e"Q"l·igen-ce Act a s  
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follows : 

9 . Wher e  a countercla·im is allowed in actions 

ar1s 1�� out of the o�eratton of motor vehic les , and thi s Act 

�s invoked by the Court Order 2 1  Rul e  17 of the Rules of the 

Supreme Court s hall not apply , and instead : 

(a } Ho j udgment shal l be g iven for any b alance 

but s eparate j udgments shall be given f or each party agains t 

the other , to the extent that any party i s  succes s ful , s o  

that the plaintiff s hall have j �dgment on the c laim for a 

specified amount and the defendant sha l l  have j udgment on the 

counterc laim for a speci fied amount , or as the cas e  may be . 

{b ) P aragraph (a ) shall apply , mutati s mut andis , 

where a third or fourth party , or a s  the case may be , has 

been added . 

· T·hat· Section 2 1·4 o f  the Highway Traffic Act be repealed and 

· tha·t· · th·ere·fore· Section 4 of the Contributory Neg ligence 

· Ac·t· b·e· repea led . 

It i s  recommended that the provis i on o f  the Highway 

· Traffic · Act , s .  2 1 4 , whi ch provides that a gues t  passenger 

may not recover against the owner or dr iver of the car unle s s  

the a cc ident was c aused b y  the gro s s  negl igence o r  wil ful and 

wanton mi s conduct of the owner or operator , be abo l i shed , 

thereby placing a gues t  pas s enger in the same legal po s ition 

as all other pas senger s ,  i . e .  a requirement o f  ordinary 

neg ligence only . I f  this reform were adopted it would make 

Section 4 of the Contributory· Ne<Jl·ig·enc·e· Act inoperative and 

there f ore it would be r epealed . 

· Tha·t Secti·on· '3· (2·) · of the· Married Women ' s Ac-t· , ·  whi·ch create s 
· wha·t· t·s· known ·as· :�·il!lter-·spou·sa·l· ·tort· immuni·ty " he· r·epe·aled ; 

\ 
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. 'tha:t· :a·lT ·t·o·r·t·· ac·t'ions· b"e' ·p·ern1itted b etwe e·n spohse·s · withbut 
� .. ' . •  ' .. � . < ' . t - - c - <, . c '{ < . <. 4 - • • < . .... . '� . . .. - < . . <: . .  '. <. <. • .. ' . � . .. - c. . ' . . . c: • •• - • 

· , - a1.if.icat'ion'-' and" thel't·· 't.he:re:tore' Se.'etion' 5' c>f'-the>· eontr'ib't1t·orv � . . . . . - . . . . l. . . . . .  - . . . . . . . . · . < · ,  • . . • .  < .- • c • • < < 
""' 

· Neg'ii·gence" Act" be' re·pea:led .  

I f  this provi s ion were adopted there would be no 

restri ct i on in tort suits between husband and wi fe . There 

would s ti l l  be however , the restr iction on insurance c overage 

of spouses and chi ldren created by section 2 9 6 (b ) of the Albert a  

·rn·surance Act . It i s  strongly proposed that thi s matter be 

inves tigated , speci f ic a l ly with re spect to the costs of 

abo l ition o f  thi s insuranc e  res triction . 

That it be· provided that the doctrine o f  " last c lear chance " 

· be· ·specifically abrogated by leg i s lation . 

· That· al·though the que stion o f  co sts i f  a matter o f  the courts 

· di·scretiori , i t  is equitable for the costs of an action to 

· be· divided· in accordance with the fault o f  the parties . 

The ques tion o f  c osts i s  a difficul t  matter , 

espec i al ly for one with . s o  l ittle practical exper ience in 

litigation . It c an therefore only be sugge s ted that thi s  

ques tion b e  the sub j ect o f  s ome cons ideration . 

CONCLUS ION 

This report has attempted to dea l  with the maj or 

prob lems whi ch ari s e  as a result o f  multi -party acc idents , 

and to present what i s  in my opinion the main structure o f  

the law which de als or ought to deal with the se problems . I t  

h a s  focused i n  o n  problems whi ch h ave been discus s ed , 

although in most instances minimal ly , in the reported cases . 

It has not dealt with al l o f  the problems which may 

aris e . Glanvi l le Wi l li ams who has s ingly identif ied the 
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