
-

I .  Introduction 

The Company Seal 

II . Nhether required by statute 
I I I . The neces sity of the Company Seal on Share cex-ti ficates 
IV . The neces sity of the Company Seal to certify or authenticate 

documents 
V .  Seal for use outside of the province 
VI . Physi cal requirement of the Company Seal 
VII .  Safe Custody of the Seal 
VIII. Consequential amendments required if the seal i s  permis sive 

and not mandatory 

I .  Introduction 
-,. 

Medieval English law recognized various types o f  
corporations such a s  boroughs, towns, gui lds and ecclesiastic al 
bodies . These bodies were cre ated by parliament, by royal 

�rant, and up until the time of the reformation could be con
ferred upon an ecclesiastical body by the Pope . The corporate 
bodies thus cre ated w·ere granted the use of a corporate seal, 
which, by the time of Blackstone, was held to be a nece s sary attri
bute of every corporation . Blackstone and hi s contemparies 
as sumed that the corporate seal was a s ingle implement . The 
corporate se al served two main functions; it not only soived 
the prob lem of i lliterate signing officers of the corporation, 
but also served to di stinguish the acts and contracts of the 
corporate body from the acts and contracts of its members, 
a distinction which is still a fai£ly common subj e ct of liti
gation. Illiteracy not being quite the problem that it was 
5 0 0  years ago, the main concern in thi s paper is to determine 
whether the use of a corporate seal is an adequate or desirab le 
method of clarifying this di stinction between the acts of the 
corporation and the acts of its de facto management . 

II . Whether Seal is Required by a Statute 

A. '!'lie Alberta Companies Act (A. C . A . )  

Upon incorporation, under the provisions o f  section 
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28, a company-has a common seal . The Alberta Act there fore 
requires a company to have a seal . 

· 28. Effect of incorporation.-From the date of incorporation 
mentioned in the certificate of incorporation the subscribers, together 
with such other persons as may from time to time become members 
of the company, are a b.Qd..YJ;Q!POrat� by the name contained in the 
memorandum, cap�i15le of exercismg all the functions of an in�::or
·porated company, and having perpetual succession and �-common 
seal, with power to noTa lands, but with such liability on the part ell 

tlie members to contribute to the assets of the company in the event 
of its being wound up as is mentioned in this Act. [R.S.A. 1955, c. 58, 
a. I'll 

The provisions of Table A with respect to the company seal 
deal only with the officers authorized to affix the seal . · 

B.. Canada Business Corporations Act _ ( C .  B .  C . A . } · 

� 
R.W. V. Dickerson in his proposals for a new business 

corporations law for Canada di s cus sed corporate seals in para . 
96  as fol lows : 

96. At one point we considered abolishing the whole idea of the corpo
rate seal, an anachronism carrie_d oVer from a less literate age. The 
amount of money spent every year in buying and storing this redundant 
ironmongery must be substantial. In the end, however, we concluded that 
we would probably create more trouble than we would save by abolishing 
the seal. Many people, bank managers in particular, are devoted to the 
seal and would be very upset if its use was prohibited. The Jaw need not 
deprive people of such simple and harmless pleasures. The Draft Act, in 
s. 4.05, therefore continues to recognise the seal; it even lays down a rule 
of evidence giving prima facie validity to a document which is impressed 
with a corporate seal. However, the Draft Act also makes it clear that the 
use of a seal is voluntary, and documents signed in the ordinary way by 
authorized corporate officers are completely valid. 

Admittedly illiteracy·_i s not a problem it once was ,  but this 
comment fai ls to de al wi th the other es sential characteristic. 
of the corporate seal in law, name ly, as a means to distinguish 
the acts of the company from:the personal acts of its membe�s 
or de facto managers. However, Mr . Di ckerson ' s  recommendations 
�re carried into the Act and the only reference �herefore 
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in C . B . C . A .  to the corporate seal i s  contained in section 2 3  
and i s  an oblique re ference indeed . 

CorDorate 
ll!al 

23. An illstrument or agreement ex-
ecuted on behalf of a corporation by a 
director, an officer or an agent of the cor
poration is not invalid merely because a 

corporate &ea1 is not affixed thereto. 

There i s  of course no such thing as Table A under the C . B . C . A .  
s ince what i s  filed under the Act are the "articles" and the 
by-laws are not filed with the directoro 

C .  Ontario Busines s Corporations Act(O . B . C . A) 

The Lawrence Committee apparently felt no need to 
consider the problem at al l .  The O . B . C . A .  therefore follows 
the traditional route and under the provis ions of section 13 
of the Act, a company must have a corporate s e al: 

SEAL AND HEAD OFFICE 

13. (1) Corporate seal.-A corporation shall have a seal which 
shall be adopted and may be changed by. resolution of the directorS. 

(2' Idem.-The name of the corporation shall appear in legible 
characters on the seal. 1970, c. 25, s. 13. 

The O . B . C . A .  is similar to the C . B . C . A. in that the by-laws 
are not filed and there is no draft set o f  by-laws, attached 
to the Act . 

e. A British Columbia Companies Act (B . C . Ci..A) 

The wording of section 36 of the former British 
Columbia Companies Act (c . 67 R . S . B . Ce 1960 ) i s ,  for the 
purposes of this topic, identical to section 28 of the 
A. C . A  • 

����:auon. 36. From the date of incorporation mentioned in the certificate of 
incorporation the subscribers, together with such other persons as may 

C it) L 01 from time to time become members of the company, are a body ccrpo-

R s -::.c. rate by the name contained in the memorandum, capable forthwith of 
1 o, b exercising all the functions of an incorporated company, and having 

1 0 
perpetual succession and a common seal, with the powers and with the 
liability on the part of the members mentioned in this Act. R.S. 1948, 
c. 58, s. 36. 
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At first glance section 14 of the new British Columbia Act 
appears to be identical with the former section 36, but it 
will be noted that the words used are " and the right to a 
conunon s eal", not, "having a common seal" . 

=� 14. The subscribers, together with such other persons as may, from 
time to time, become members of the company are, on and from the date 
of incorporation mentioned in the certificate of incorporation, a body cor
porate with the name contained in the memorandum, capable forthwith 
of exercising the functions of an incorporated comp�y, having perpetual 
succession and the right to a common seal, with the powers and with the 
liability on the part of the members provided for in this Act. 1973, 
c. 18, •• 14. 

: 

It is apparent that this wording i s  permis sive rathe r  than 
mandatory when the wording of section 128 ( 2 ) is cons idered 

��-r 
... . - - -

(2) Where a company has a common seal, it shall have its name 
engraven in legible characters on it. 

· 

In its submission to the Attorney General ' s  Corporate Legis lative 
Committee, the British Columbia Bar made no comment whatsoever 
upon the shift from a mandatory to a permiss ive p rovision regarding 
the company seal . �. 

. 
Article 14 of B . C . C . A. ,  Table A deals with the s eal 

but i s  entitled " Exe cution o f  Instruments" and will therefore 
be reproduced later in this paper . 

E .  The Ghana Companies Act 

The Ghana Companies Act follows the Engli sh Company 
Act in that a company is required to have a corporate seal . 
There i s  no section similar to section 1 3 ( 1 )  of the O.B . C .A .  
or section 2 8  of the A. C . A .  which specifically s tate s  the 
requirement, but it becomes apparent from the provis i ons of 
other sections in the Act . Thus in section 53 (1) s hare certi-
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ficates of a company must be is sued under the common seal of 
a company ( once again following the English provision s ) , and 
under the provi sions of section 12 1 ( 1 )  (b ) the company must 
have its name engraved in legible characters on: its seal.  

The Ghana Act provides a Table A for private com
panies and a Table B for public companies • .  The provis ions 
with respect to the corporate seal are identical in e ach and 
will be referred to later· in this paper o 

F. S outh Africa Companie s Act 

The Act deliberate ly avoids all possible reference 
to a corporate company or common seal , with the exception 
of section 5 0 ( 1 )  (b } which reads as follows : 

Every company shall have its name engraved 
in legible characters on its seal ( i f  any ) 

The South Africa Act follows the s cheme of the Ghana 
Act in that it has a Table A for private comp anies and a Table 
B for public companie s .  Neither has any provi sion whatsoever 
dealing with the corporate seal . 

G5 The U . S .  Model Act 

The U . S .  Model Act in section 4 ( c )  confers upon a 
company the right to have a co rporate s e al .  

§ 4. GENERAL POWERS 
Eo.ch corporation shall have power: 

• • • (t;;) To have a corporate seal which may 
be altered at pleasure, and to use t.'!te same by causing it, 
or a facsimile thereof, to be impressed or affixed or in 
any other manner reproduced. 
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'If 2. CoMMENT 

The statutes of every jurisdiction include, among the powers 
possessed by a corporation, the power to have and use a corpo
rate seal, sometimes called a common seal, and to alter or 
change it at pleasure. It is no longer the law, however, as 

Blackstone said, that a common seal is a necessary attribute of 
every corporation and that a corporation act and speak only 
by its common seal. Blackstone and early corporation statutes 

assumed that the corporate seal was a single implement. Many 
older corporations adhere to this concept and have not surren
dered to progress which recognizes muitiple implements and fac
similes. It is now generally accepted that corporate acts can be 
sufficiently evidenced by The signatures of officers or agents. 
No corporation statute now requires that a corpc)ration have a 
corporate seal; many permit but do not require its use except in 
eertain state filings, and a few are silent on the e:ntire matter. 

6 

The Model Act is permissive and the provision is included 
largely because of requirements of other statutes, such as con
-veyancing statutes, in some states. The Model Act earlier re
quired verification by a corporate officer in lieu of a seal in cer
tain instances, but even verification was eliminated in 1962. 

'lbe corporate seal may be of some utility, either by statute or 
c:ase law, as prima facie evidence of authority and genuineness. 

The power to have and use a corporate seal should include· the 
power to use a facsimile as has been done in section 4(c). Oth
erwise the use of a seal on large issues of stock certificates or 
bonds, if desired or required, 'vould not be feasible. 

1 3. STATUTORY PROVISIONS 

1J 3.01 Identical and identical in sub�tance 

Colorado, Delaware, Georgia,· IDinois, Iowa, Mississippi, Mor•

tana, Nebraska, New Jersey, North Carolina, North Dakota, Or

egon, Pennsylvania, South Dakota, Uta.h, Virginia, Washington, 

Wisconsin, Wyoming and the District of Columbia have provi

sions identical to the Model Act. 

Alaska, Michigan, Missouri, North Carolina and Texas have 

provisions which are identical in substance . 

1J. 5.02 Comparable statutory provisions 

Arkansas, Louisiana and New Mexico have a provision compa

rable to the Model Act. These jurisdictions add to the Model 

Act text that the use of the seal by the corporation is optional 

and failure to affix the seal to a corporate document will not af-
fect the document's validity. 

\ 
I 
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H .  General and Summary 

The question of the neces s ity for a company to have 
a seal has not been one o f  pres sing importance and while my 

research has not been exhaus tive, I have not on a cursory review 
o f  the periodicals , been able to find anv articles dealing 
with the problem arising from a permissive provis ion with respect 
to a company seal. Neither the Iacobucci Repo rt nor the recent 
report Proposed Company Law Reform in New Brunswick, deal in 
any way with the problem of ��e corporate seal . 

I .  Recommendations 

1. If it is decided that a corporate seal should 
be mandatory I recommend the clear and straight forward 
wording of the O . B . C . A. section 13 . 

2 .  I f  we are going to stick with tradition we might 
as well go whole hog and any reference to the 2seal" in the 
Act or in Table A should use the expre s sion "common seal" which 
will also help to distinguish the seal referred to from the 
seal of the registrar o f  companies {should we decide that he 
should have one ) . 

3. While not particularly relevant to this paper 
I think we should re-examine the topic of articles of as sociation 
and perhaps consider the uses of a Table A and a Table B such 
as are used in Ghana and the South African Act . 
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I I I . The Nece s s ity To Have the Share Certificates Is sued Under 
Seal 

A. Alberta 

There is no statutory nece s s ity under the Alberta 
Companies Act for a company to is s ue share certificates under 
seal . The only requirement ,  contained in s .  6 2 ( 1 ) , is that 
the certificate be signed by the proper officers in accordance 
with the companies a.rticle s . Article 4 of Table A s imply 
states that a member is ent�t led , without cost , to a share 
certificate signed by the secretary and one other ·officer o f  
the company, and makes no mention of the seal6 

B .  The Canada Busines s  Corporations Act 

, As we have seen the seal is not required and is 
�urely permis sive . 

c. The Ontario Busines s  Corporations Act 

Section 49 to 5 1  of the Ontario Act deal with the 
requirements of a share certificate and no where in the s e  
s ections , or any where else in the Act is there any requirement 
that share certificates mus t  be is s ued und�r the s eal of the 
company . I understand from discus sions with some Ontario 
l awyers that it is fairly standard practice in Ontario to pro• 
vide in the by-laws of the company that share certificates be. 
issued under seal . 

D .  The British Colurnb.ia Companies Act 

Since there is no mandatory requirement for a company 
to have a seal, sections 46 to 5 2  which deal with the require
ments of share certificate s and there issuance do not require 
that share certificate s of a company be is sued under the seal 
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of a company . Article 2 of the Table A artic les of the B . C .  
Act does not state that certificates are to be i ssued under 
seal. 

E .  The Ghana Companies Code 

Under section 5 3 ( 1 )  a share certificate must be 
is s ue d  under the common seal of the company. Article 14 of 
the Table A, which is identical to Article 14 of Tab le B, 
s imply states that shares shall be iss ue d  in accordance with 
s ection 5 3  of the Code . This follows the English provisions /)� 

F. South Africa 

Once again since the use of the seal is permis s ive 
rather than mandatory there is no mention in the act that 
share certificates must be issued under seal . Table A simply 
states that share certificates &hall be is sued in such form 
as the directors may fr0m time to time adopt so long as they 
conform and comply with the Act . 

G .  U.S .  Model Act 

If a corporation does have a seal the share certifi
cates may be iss ued under seal or under a facsimile under the 
provisions of section 2 3  

§ 23. CERTIFICATES REPRESENTING SHARES 
The shares of a corporation shall be represented by 

eertificates signed by the president or a '\ice president 
and the secretary or an assistant secretary of the cor
poration, and may be sealed with the seal of the corpo
ration or a facsimile thereof. The signatures of the 
president or vice president and the secretary or assist
ant secretary upon a certificate may be facsimiles if the 
certificate is manually signed on behalf of a transfer 
s.gent or a registrar, other than the corporation if:self 
or an employee of the corporation. In case any officer 
who has signed or whose facsimiln 5ignature has l1cen 
placed upon such certificate shall Jtavc ceased to be such 
officer before such certificate is issued, it may be issued 
by the corporation with the same effect as if he ·were 
such officer at th� date of its issue. 
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A c lose check of the various s tate corporation laws (frankly 
a chore hardly worth the doing) reve als that five states require 
the corporate seal to be affixed to share certificates ,  namely, 
Hawaii, Mis souri, Nebraska, Oklahoma and Pennsylvania .  The 
e arlier comment in connection with section 4(c ) of the Model 
Act i s  .there fore· not complete ly accurate . 

H .  The Problems 

1 .  The fo�ge� . or unauthorized use of the seal 

Under the authority of Ruben v .  Great Fingall Cons oli . ...: 
dated Ltd . , [1906] A . C .  4 3 9 ,  where the certifi cate in ques tion 

� 
had been s i gned by the secretary of the company, who had affixed 
the s eal as he was authorized to do, but had forged the 
names of two directors of the company to the certificate; and 
South London Greyhound Racecourses Ltd. v. Wake [1931] 1 
Ch . 4 9 6  where the share certificate had been s e aled with the 
company seaL had been s igned by the secretary and had been 
s igned by one director but without the authority o f  a resolu
tion of the board of di re ctors, the holder of the share certifi� 
cate in e ach case was he ld to have no claim agains t  the company . 
These cases and an earlier case Bank of Ireland v .  Trustees of 
Evans ' Charities e stablished the following principles: (1) 
affixing the corporate seal with intent to defraud is a forgery 
( 2 )  there is no duty upon the directors or the company to 

provide for safe custody of the seal; ( 3 )  there was no re-
presentation by the company to the holde r  of the share certifi
cate that the certificate was genuine and therefore there was 
no estoppel . 

2 .  Double is sue 

This can arise, as it did in the Ruben case where 
the share certificate was created out of the air by means of 
a forged trans fer from a fictitious shareholder (whi ch was not 

true in the Wake case ) or can arise where A being the holder 
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of shares sells to B but cannot find his share certificate . 
He therefore comp lies with the companies requirements and 
obtains a new certificate to replace the one he los t  and 
complete his trans fer to B .  Later on he finds his original 
certificate and sells the shares represented thereby to C 
On the authority o f  Longman v .  Bath Electric Tramways Ltd . · 

[1905] ·1 Ch . 6 46 and Rainford v .  James Keith and Blac�nan Ltd . 
[1905] 2 Ch . 147 .  C has no remedy against the comapny since 
the company has not made any false statement or representation 
to him and there was no continuing representation of the validity 
of the share certificate simply because it bore the companies 
seal. 

I .  Comments i:: 

It is true in a sense that these cases are dealing 
with the distinction between the acts of the company and the 
acts of its officers and directors, but the mc;>re practical 
/ 
problem in modern time is the negotiability of share certifi-
cates in order to facilitate stock exchange and commercial 
trans actions . Part VI of the C . B . C . A .  compris ing section 44 
to 76 of the Act set forth a comprehensive code which strikes 
a balance between the concept of negotiability and registration . 
Registration gives assurance to a bona fide purchaser that 
the registered holder is the owner of the s ecurity and gives 
ass urance to him that when registered his ownership o f  a security 
cannot be disputed . Negotiability between registrat ion dates 
make s it clear that a security certificate is s imilar to any 
bill of exchange . This is a shift in the law from that set 
forth in the above cases since it favours the bona fide purchaser 
instead of the original owner .  

J. Recommendations 

lo A statutory requirement that the company or the 
directors must provide for the safe custody of its s e a l, if 
it chases to have one. Whatever the law may be the appearance 
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of the company seal upon the document creates an aura o f  
authenticity and could certainly b e  used to commit a fraud 
upon the untutored . I f  a company can look after i ts cash 
and its other valuables I can see no unnecessary hardship in 
impos ing upon the company a duty to look afte r  its corporate 
s e al . 

2. Any statutory provis ion to permit the use of 
a printed or facsimi le seal on security documents to avoid 
the one implement concept and to facilitate large public 
issue s . 

3 .  Inclusion of a section similar to section 53 
� 

o,f the C . B . C . A. 

.l 
--� 
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Un
autboz;ized 
signature 

53. An unauthorized signature on a se
curity beforo:.'! or in the course .of issue is 
ineffective, except that the signature is ef
fective in favour of a purchaser for value 
and without notice of the lack of autho1.ty, 
if the signing has been done by 

(a) an authenticating trustee, registrar, 
transfer agent or other person entrusted 
by the issuer with the signing of the se
curity, or of s

.

imilar securities, or their 

\1 immediate preparation for signing; or 

(b) an employee of the issuer or of a 
person referred to in paragraph (a) wh

. 

o 

.1 in the ordinary course of his duties ban· 
dies the security. 

I 

modified somewhat to include the unauthorized use o f  the seal 
as wel l  as an unauthorized s ignature • 

4o Consideration of Part VI of the C,.B . C .A .  as 
a very fine model indeed to cover the problem of negotiability 
between r egistration . 

While it seems unlikely that any new Act will go so 
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far as to absolutely prohibit corporate s eals , since I am 

sure there are some companie s who use the corporate seal as 
a control mechanism, the above recommendations apply whether 
the seal was mandatory or permiss ive . 

IV. The Neces sity of the Companies Seal to· Certify or Authenti cate 
Documents 

Of the Companies Acts which have previous ly been 
liste d  in this paper , only the O.B.C.A. requires the corpor
ate seal to be affixed when certifying or authenticating a 
document of a corporation� tinder the definition section 1(1) (7} 
which reads as follows: 

/, {I) 

"" 

7. "certified copy" means, 
i. in relation to a document of a corporation, a copy of . 

the document certified to be a true copy under the 
seal of the corporation and signed by an officer thereof, 

The remaining acts either have· no s ucn requirement 
or specifically s tate there is no s uch requirement .  

Alberta Companies Act 

290. Authentication of documents.-A document or proceeding 

requiring authentication by a company may be signed by a director, 

secretary, or other authorized officer of the company, and need not 

be under its common seal. [R.S.A. 1955, c. 53, s. 271] 

. 

C . B . C . A. 

There is no section dealing with authentication or 
certification of documents by the company . 
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British Columbia Companies Act ,  S ection 1 23 

Avthelltlca. 
dOll of 
documents 
b7 COlllPIID7· 

123. A document that requires authentication or certification by a 

company may be authenticated or certified by a director, or officer of the 
company, or by the solicitor for the company, and need not be under its 
common seal. 1973, c. 18, s. 123. 

The Ghana Companies Code , S e ction 146 

146. A document or proceeding requiring authentication by a company may be signed on its 
behal.f by an officer of the company and need not be under its common seaL 

South Africa Companies Act 

Authenticat 
ofDocumen 

The South Africa Act has adopted a somewhat unusual 

provis ion contained in section 1 ( the definition s ection) o f  
the Act , which s tates that "certified" means certified i n  the 
manner pres cribed by the minis ter to be a true copy or a 
correct trans lationo 

u. s. Model Act 

The u. S .  Model Act does not deal in any way what
soever with authentication or cer tification of documents . 
Presumably whenever thi s  ques tion arise s , the practicing bar 
have worked out some sort of satis factory method of their 
own to handle the s ituation • 
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S UMMARY 

No matter what kind of act we finally end up with , 
i t  is difficult to work out many o f  the mechanics o f  altera
tion of the framework of a company without providing for the 
fi ling with the Registrar of Companies (or whatever we may 
call him) of certified copies. In the interes ts o f  precis ion 
the effective date of any change can only be fixed by the 
date of filing . Some s tatutory provis ion should clearly s e t  
out whether the s e a l  i s  required or not to �uthenticate or 
certi fy a company document .  The present Alberta Companies 
Act does so in section 2 9 0 ,  j us t  as the O . B . C . A  .. does so , 

= 
with the oppos ite e ffect, in section 1(1) ( 7 ) . The only two 
arguments I can work out for the necessity of the company 
s ea l  to c ertify or authenticate documents are firs tly , i t  

·.does represent a sort of solemn and considere d  act to affix 
./the company seal , and secondly it can provid� prima facie 
evidence that the document is a true copy of what it purports 
to be . I t  seems doubtful to me that these outweigh the 
administrative bother o f  having someone in the company ' s  
branch check to make s ure that the company seal has been 
impressed on the copy and returning it when it has not .  

RECOMMENDATION 

Even i f  we de cide that a company must have a common 
s eal , I recommend that we retain a provis ion s imilar to the 
present section 2 9 0  of the Alberta Companies Act .  

V. A S eal for Use Outs ide of the Province 

The Canada Bus iness Corporations Act ,  the S outh 
Africa Companies Act1 and the U .  S .  Hodel Act contain no 

s tatutory provis ion whatsoever dealing with this matter . O f  
the three acts whi ch we have examined , Alberta , British Columbia 
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and Ghana make speci fic provis ions for a corporate seal to be 
used outside of the incorporating j urisdic tion . They are as 
fol lows : 

Alberta , Section '15 2 

152. (1) Ofliclal seal for u8e outside Province.-A company 
whose objects require or comprise the transaction of business out
side the Province may, if so authorized by its articles, have fo'r use 
in any other province� state, or country an official seal, which shall 
be a facsimile of the common seal of the company, with the addition 
on its face of the name of the province, state, or country where it 
ia ta be used. 

(2) A company having such an official seal may, by writing 
1mder its common seal, authorize any person appointed for the 
purpose in any province, state *Or country outside the Province to 
affix the same to any deed or other document to which the company 
.is party in that province, state, or country. 

(3) The authority of any such agent shall, as between the 
company and any person dealing with the agent, continue during the 
period. if any, mentioned in the instrument conferring the authority, 
or if no period is there mentioned, then until notice of the revocation 
or determination of the agent's authority has been given to the . 
person dealing with him. 

. (4) The person affixing any such official seal .shall, by. writing 
under his hand, on the deed or other document to whjch the seal is 
affixed, certify the date and place of affixing the same. 

(5) A deed or other document to "\Yhich an official seal is duly 
affixed binds the company as if it had been sealed with the common 
seal of the company. [R.S.A. 1955, c. 53, s. 137] 

British Columbia Companies Act, Section 37 

Official seal 
!or use out
side the 
Province. 

37. ( 1) A corporation created within the Province may, if so author
ized by its articles, have an official seal for use in any other province, 
state, territory, or country, which shall contain the name of that province, 
state, territory, or country. 

(2) A corporation having an official s�.al may in writing authorize an 
agent appointed for the purpose to affix it to any deed or other instru

. ment to which the corporation is party. 
(3) The authority of. an agent appointed under subsection (2) shall, 

as between the corporation and a person dealing with the agent, continue 
during any period mentioned in the instrument conierring the authority; 
and, if no period is mentioned, until notice of the revocation or determi
nation of the authority of the agent has been given to the person dealing 
with him. 

( 4) Every agent affixing an official seal shall, by writing under his 
hand, on the deed or other instrument to which the seal is affixed, certify 
the date and place of affixing the seal. 

(5) Every deed or other instrument to which an official seal is duly 
affixed shall bind the corporation. 1973, c. 18, s. 37. 

740-17 
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1 7  
Ghana Companies Code, Section 148 

148. (1) A company whose objects require or comprise the transaction of business in 
countries other than Ghana may, if authorised by its Regulations, have for use in any territory, 
district, or place not situate in Ghana, an official seal which shaii be a fascimile of the common 
seal of the company with the addition on its face of the name of the territory, district or place 
where it is to be used. 

c �cial $eial f<l 
UJ�!ibroad:. •' 

(2) Every document to whi<:h an official seal is duly affixed shall bind the company 
as if It had been sealed with the common seal of the company. 

(3) The company may, by writing under its common seal, authorise any agent appointed 
for that purpose to affix the official seal to any dociunent to which the company is a party in the 
territory, district or place. 

(4) Any person dealing with such agent in reliance on the writing conferring the 
authority shall be entitled to assume that the authority of the agent continues dur..ng the period, 
if any, mentioned in the writing or, if no period is there mentioned, then until that person has 
actual notice of the revocation or determination of the authority. 

(5) The person affixing· any such official seal shall, by writing under his hand, certify 
oa the document to which the seal is affixed, the date on which and the place at which it is affixecL 

·:: 

The Ontario Bus ine s s  Corporations Act ,  makes no 
provis ion whatsoever for a seal to be used outs ide the 
province . Contracts which are to be executed outside of the 
province can only be executed under the provis ions of section 
19 of the Act :  

19. Power of attorney.-A corporation may, by writing under 
seal, empower any person, either generally or in respect of a: y 
specified matters, to execute, as its attorney and on its behalf in 
any place within or outside Ontario, documents to which it is a 
party in any capacity and that are required by law to be under 
seal, and every document signed by such attorney on behalf of the 
corporation acting \vithin the scope of his authority, express or 
implied, and under his seal binds the corporation and has the 
same effect as if it were under the seal of the corporation. 1970, 
c. 25, s. 19. 

The Ghana Code provides an alternative to section 148, that i s  
s imilar to the Ontario section 1 9 , i n  that s ection 147 o f  the 
Code 

147. (1) A company may, by writing under its comm on seal, empower any person, either 
generally or in respect of any specified matters, as its attorney to execute deeds on its behalf in 
any place outside Ghana. 

(2) A deed s��ed by such an attorney on behalf of the comp:my :md under his seal 
shall bind the company and hale the same effect as if it were under its common seaL 

· Execu' 
Deeds 
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I t  will be noted that in bo th the attorney mus t execute the 
document under his seal . 

1 8  

The Canada Business Corporations Act ,  the South 
Africa Act and the u. S .  Model Act make no mention whatsoever 
of any s uch provis ion as they really don ' t regard the seal of 
any great importance in any of thes e  three Acts . 

SUMMARY 

The only nece s s ity for s tatutory provis ions regard
ing this matter arises from�the ancient one-implemen t  concept ,  
which , i f  omitted from the Act , could ari s e  to haunt those 
Alberta companies that have used the provisipns of the present 
s ection 152 to faci litate their bus iness in o ther provinces 
than Alberta . I can see no real nece s s ity for the s eal to 
have the name o f  the area in which it i s  going to b e  u�ed as 
provided in section s 1 5 2(1 )  of the Alberta Act ,  s ec tion 3 7{1) 
of the B . C . C . A. and s ection 148(1 ) of the Ghana Act .  The 
provis ions o f  the Ontario Act are a logical consequence of 
the one implement concep t ,  but frankly s eem to me to be unduly 
res tric-tive for any company that is carrying on business in 
more than one j urisdiction . 

RECOMMENDATION 

1. Whether the corporate seal is mandatory or permi s s ive there 
should be a s tatutory provision for the use of a seal out
s ide o f  the province . 

2 .  I cannot see the need for any special characteris tic o f ·  
s uch a s eal . 
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VI . The Physical Requirements of the Corporate Seal 

The only requirement with respect to the nature or 
contents o f  the corporate seal in the Alberta Act i s  s e t  
forth. i n  section 74 (1 ) (b ) • 

'14. (1) Display of company name.-Every company 

(a) shall paint or affi.."t, and keep painted or affixed, its name 
on the outside of its registered office and every other office 
or place in which its business is carried on in a conspicuous 
position and in easily legible letters, 

(b) shall have its name engraven in legible characters on its 
aeal, and 

(c) shall have its name set forth in legible characters in 11.11 
notices, advertisements, and other official publications of 

'!: 

The C . B . C . A .  contains no provisions whatsoever with regard 
to the nature or requirements of the corporate seal . The 
O .B. C . A .  in section 1 3 (2 )  which is set forth previously in 
this paper has a s imilar requirement that the company mus t 
have its name engraved in legibile.characters on i ts s eal . 
the B . C . C . A. under section 128(2 ) s imply s tate s  that where 
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a company has a common seal it shall have its name engraved 
in legible characters on i t .  The Ghana Act in section 12 1(1 )  
( b )  s tates that every company shall have i ts name engraved in 
legible characters on its seal . Neither the South Africa or 
the u. s. Model Act have any requirement whatsoever with 
respect to the corporate seal . The u. s. Model Act permits 
a company to adopt and to alter its seal as do mos t  o f  the 
s tate Acts . Only Nevada pres cribes the contents of the 
corporate seal namely the name of the corpora ti on and the 
year of the iss uance of the certificate of incorporation by 
the Secre tary of S tate • 
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RECO!-IMENDATIONS 

1 .  Whether the seal b e  mandatory or permissive the name of 
the company should appear on i ts corporate seal for the 
s imple purpos e  of identi fication . Thi s should not be 
e xclus ive so that any company with a company logo could 
have the logo appear on its seal as well as its name if 
it so des ired .  Since logos change with advertising trends 
a company should have the s tatutory right to alter its 
s eal providing always however that the company name 
appears on it. 

2 .  In practice I have seen both me tal indent and rubber , 
stamps used .as seals, both of which would be permi s s ib l e  
under our present Act . I can s ee no need to res trict 

3 .  

this in a new Act . I f  a company wished to use old fashioned 
sealing wax and an old fashioned s eal there.should be no 
reason to prohibit it from doing so . 

As mentioned previously there should be a provis ion for 
a facs imile or printed seal for use in connection with 
security is sues . 

VII . Safe custody o f  the Seal 

None of the Acts have any s tatutory provis ion in 
this regard . Of the Acts which do have a Table A only Ghana 
in Article 78 makes any mention whatsoever that the directors 
should provide for s afe cus tody o f  the seal • 
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SU.IvlMARY 

As we have seen the English common law did not 
impos e  any duty upon the directors to provide for s afe cus tody 
o f  the company seal . This appears to me to be faul ty i f  the 
seal i s  to have any value or use whatsoeve r. Certainly the 
directors are in the bes t pos ition to provide for safe custody 
of the seal . 

RECOMMENDATION S  

1 .  I f  the common s eal is to be mandatory , and I can see no 
reason to have it so unless i t  i s  to b e  some effect, then 
the statute should impos e a reasonable duty upon the 
direc tors wi th respect to the s afe cus tody of the seal . 

2 .  I f  the common seal is to be permi s s ible but not required 
then I cannot think of any ins tance in which the company 
seal will have even a prima facie evidentiary value : 
its s afe cus tody therefore is not o f  any great importance . 

VI I I .  The Neces sity for a Company to Execute 
Certain Deeds or Documents Under Seal 

A. By Virtue of Statutory Provis ions 

S e cbion 149(1 )  ( a) of the Alberta Companies Act does 
not actual ly require a company to execute a contract under its 
common s eal whi_ch if made between private persons would be 
required to be under seal . Thi s s ection has been j udicially 
interpreted in Pyramid Cons truction (Calgary) Ltd. v .  Fiel 
and Fiel , (19 5 7 )  22 W. W. R . , N . S .  49 7 ,  in which Mr . Jus tice 
Riley pointed out the repeated use of the word "may" and that 



the s ection was permi ss ive not mandatory . The section reads 
as follows : 

Division (12)-Contrac:ts · 

149. (1) Powers of company to contract.-Contracts on behalf 
of a company may be made as follows, that is to say, 

(a) any contract that if made between private persons would 
be by Jaw required to be in writing, and if made according 
to the law of the Province or of the Dominion to be under 
seal, may be made on behalf of the company in writing 
under the common seal of the company, and may in the 
same manner·be varied or discharged. _____ __ _ -"·--·"-
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The C . B . C . A .  has no similar provi s ion . The O . B . C . A. 
has a s imilar, and equally p�rmissive provision, in section 
1 8(1 ) of the Act: 

·------ ----- !o 

Contracts 
18. (1) Contracts in writing ·under seai.-A :contract that if 

entered into by an individual person would be by law required to 
be in writing and under seal may be entered into on behalf of a 
corporation in writing under the seal of the corporati on. 

·-

The B . C . C . A. contains a s imilar provi s ion in section 122(1 ) : 

(11) Co111racu and Loan.1 

�� :11 122. { 1) Every contract that, if made between natural pe_rsons 
COIUrl.dS. would by by law required to be in writing and under seal, may be made 

on behalf of a company in writing under seal and may, in the same man
ner, be varied or discharged. 

The Ghana Code is equal ly permiss ive in its section 144 ( a ) : 

144. Contracts on beha lf of any company may be made, varied or discharged as follows:-

(a) Any contract which, if made betwee n individuals would be by law required to be in 
writing under seal, or which could be varied or discharged by writing under seal 

only, may be made, varied or discharged, as the case may be, in writing under tJu· 
common seal of the company. 
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Neither the South Africa or u. s. Model Act con
tain any s imilar ·provision wha.tsoever . 
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The document in ques tion in the Pyramid case was 
not a document which would have been nece s sary to execute 
under seal had it been executed between private persons . In 
considering whether the section should be lef t  as i t  is, made 
mandatory , or abandoned comp letely we should p erhaps consider 
the instances in the present law o f  Alberta where private 
persons would be required to execute a ·document under s eal. 
There i s  now no difference in the s tatutory l imitation period 
for a specialty debt or a contract deb t under our present 
Statute of Limitations, so this dis tinction-is no longer of 
�portance . Both the English and Canadian courts have held 
that a share certificate is not a deed and the Alberta courts 
have held that a trans fer of land under the Land Titles Act 
is not a dee d .  

·f; At common law a man's writing was required to be 
authenticated by his seal, therefore a deed was necessary for 
every transaction required to be evidenced in writing. The 
ceremony of sealing , when one considers melting the wax and 
all , coupled with delivery was deemed to b ring home to him 
who s e  deed i t  was the awesome consequences o f  his act; hardly 
comparable to the us ual prac tice in a modern law office where 
the lawyer's ?ecretary usually affixes a red wafer seal before 
the document is s igned.  In Alberta, rightly or wrongly ,  the 
Appellate D ivis ion of the Supreme Court of Alberta in B .  A .  
Oil Company v.  Ferguson [19 5 1] 2 D.L.R. 3 7  held , although not 
part of the ratio of the cas e ,  that the fact that a b ond was 
given under seal did not prevent the court from exercis ing· 
its equitab le j urisdiction to enquire into the ques tion of 
consideration. In the leading Alberta case Chilliback .v. 
Pawliuk 1 7  W.W.R. , N . S . , 5 34, Egbert, J .  s pe cifically held 
that while a seal imported consideration this is only a prima 
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facie presumption and the court in the exercise of its 
equitable j urisdi ction can determine whether there has been 
any consideration or not. If there has been none the court ,  
in Alberta, will not enforce the deed in spi te o f  the fact 
that it has been executed under seal and with a tes timonial 
clause. In the face of this decis ion which is quite clearly 
contrary to the English law, one wonders j us t  how any con
tract yiven without consideration can be made to be enforce
able in Alberta today . Under the common law in Alber�a as 
it now s tands, there seems to be n o  instance in which a s eal 
has any efficacy or effect with regard to enforceability of 
a contract. 

While enforceability of a deed given without con
s ideration under seal is a doubtful propos ition in Alberta , 
there are two other aspects of deeds given under seal, pro
viding there is cons ideration, which have so far not been 
erased by the Alberta courts . Firs tly, only the parties to 
a deed under seal may s ue or be s ued upon the deed. The 
undisclosed principle, i f  dis covered before or after the 
action is commenced, canno t be j o ined as a party to the 
action. S econdly, if a document is executed under seal with 
b lanks ,  the blanks cannot be completed except by a person 
authorized to do so under seal unless the document is returned 
to the maker and he ratifies i t .  

RECOMMENDATIONS 

S ince the provisions of s ection 149 ( 1 )  ( a )  are per
mis s ive and not mandatory, the only function they serve is 
to make it clear that a company does not have to execute a 

" document under seal which private p ersons would perh?lpS have 
to. I have no s trong views on this and while I cannot s ee 
any great deal of use in the section it does , cons idering 
it has been j udicially interpreted, make clear that corpora
tions do no t have to use their corporate seal where private 

• 
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individuals .  might be required to do so . Ju.s t when thi s  would 
be true in Alberta in light of our exis ting decis ions , I have 
not yet been able to imagine .  

B .  By Virtue of Other Statutory Provisions 

Section 1 3 9 ( 2) of the Companies Act requires · that 
a proxy given by a company mus t  be executed under seal. 

(2) A proxy shall be executed by the shareholder or his at
torney authorized in writing or, if the :Shareholder is a corporation, 
under its corporate seal or by an officer or attorney thereof duly 
authorizeg! and ceases to be \'alid one year from its date. 

" 

Jus t how a British Columbia company or a company incorporated 
under the C . B . C . A . , which does not have a corporate s eal and 
is the shareholder of an Alberta company , gives a valid proxy , 
I have not yet been able to determine and obvious ly s omething 
will have to be done with this section in view o f  the permis
s ive provis ions of both the B . C . and the Canada Act. 

C o  Consequential Amendments to O ther S tatutes 

I f  the seal is to be permi s s ive thr=:: provis ions o f  
section 1 5 8  of the Land Titles Act will o f  neces sity have to 
be amended .  

Attestation of Instruments 
158. (1) Other than notifications referred to in section 

31, instruments under the seal of any corporation, caveats, 
orders of a court or judge, executions, or certificates of any 
judicial proceedings, attested as such, every instrument 
executed within the limits of the Province and requiring 
to be registered under this Act, shall be witnessed by one 
person, who shall sign his name to the instrument as a 
witness and who shall appear before the Inspector of 
Land Titles Offices or the Registrar or Deputy Registrar 
of the registration district in which the land is situated, 
or before a judge, magistrate, notary public, commissioner 
for taking affidavits, or a justice of the peace in or for the 
Province, and make an affidavit in Form 88 in the Schedule. 



.. 

(2) Any document executed by a corporation, notwith
standing anything to the �ontrary in the .Act, statute, char
ter or memorandum and articles of association incorporat
ing the corporation, shall for the purposes of this Act be 
deemed to be sufficiently executed if it is sealed with the corr. 
porate seal of the corporation and counter3igned by at least 
one officer of the corporation. [R.S.A. 1955, c. 170, s. 158] 
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The combination of subsection 2 of the above section and the 
form o f  affidavit of attes tation ( execution) make i t  mandatory 
for a company to execute any documents to be found under the 
provis ions of the Land Titles Act ,  under s e�l . The Builders 
L ien Act refers to the requirements of the Land T itles Act . 

� 

Neither the Bills of Sale Act nor the Conditional 
S ales Act requires execution by a corporation under seal , nor 
.does 1he Garagemen ' s Lien Act . I have not at� · thi s · time examined 
·:al l  of the other Lien Acts such as the Woomdman ' s lien , Ware
houseman Lien etc . but thi s  is a matter which can be left until 
we have made up our minds whether s eal is to be mandatory or 
permi s sive . 

RECOMMENDATIONS 

(1 ) I f  �e seal is to be permiss ive we will have to 
examine a complete list of the other Acts of the province and 
comp i le a lis t of consequential amendments . 

(2 )  We cannot of course provide consequential amendments 
with regard to s tatutes of other j urisdictions and certainly 
with the provis ions contained in the O . B . C . A. , it is almost 
certain that there are other statutes in that _ province which 
will require the use of the corporate seal . There are therefore 
reasons beyond a s imp le longing for es tablished p atte rns in 
at least permitting companies to have a seal s ince it may reqiire 
one in other j urisdictions . 
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The whole topic of execut ion of contracts will be 
dealt with in another paper . 

Artic le 14 of the B . C . C . A. , Table A ,  and Article 
7 8  and 79 of Table A and B of the Ghana Company Code , both 
previously referred to in thi s  paper , are as follows : 

PIUt 14.-Ereculion of Instruments 

14.1 The directors may pro\ide a common seal for the Company and for its 
use and they shal' have power from time to time to destroy the same and substi
tute a new seal in place of the seal destroyed. 

14.2 Subject to the provisions of the Companies Act, the directors may provide 
for use in any other province, state, territocy, or country an official seal, which 
shall be a facsimile of the common seal of the Company; with the addition on 
its face of the n�e of the province, state, territocy, or country where it · is to be 
used. c 

Part 15.-Dlvidends 

The Seal 

iS. The directors shall prmide for the safe custody of the seal, which shall only be used by 
!Uthority of the board of directors or of a committee of the directors authorised by the board 
rectors in that behalf, and eyery instrument to which the seal shall be affixed shall be signed 
. director, and shall be countersigned by the secretary or by a ·second director or by some 
r person appointed by the directors for the purpose. 

i9. The company may exercise the powers conferred by section .148 of the Code with regard 
uiog an official seal for use abroad, and such powers shall be vested in the board of directors. 

IX . Summary of Recommendations 

' A.. If the corporare s eal is to be mandatory , the 
Act should : 

(1 ) Contain a clear s imple s tatement , such as i s  
contained i n  section 1 3  of the O . B . C . A . , setting forth the 
requirement to have a corporate seal , the right to offer it , 
and the neces sity to have the companies name appear upon it . 

( 2 )  Permit the use o f  a printed or· facsimile corporate 
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securities , but require the corporate seal to appear on 
them. 

(3 )  Retain the provis ion permitting the use o f  an 
official s e al for use outside o f  the province with the excep
tion of. the requirement of the name of the province , state or 
country in which it is to be used.  

( 4 )  Retain the provis i on of section 149 (1 )  (a)  of 
the pre sent Act . 

( 5 ) Change the 
of the present act to make 
corporate seal is required 

provi s ions contained in section 2 90 
it a s tatutory requirement that the 
to certify or authenticate documents . 

( 6 )  Give the corporate seal a prima facie evidentiary 
yalue that the document executed or i s s ued urider the corporate 
�eal i s  wh at i s  pnrpotes to be . 

( 7 )  Impose a reasonable s tandard of care upon the 
directors and officers of the company to provide for s a fe 
custody of the corporate seal . 

( 8) Examine carefully the provis ions of part 6 of 
the C . B . C . A . to determine whether the n\andatory corporate seal 
would alter the effect o f  these sections in any way . It will 
certainly be my recommendation when we come to deal with cor
porate se curities that thes e  sections be almost adopted in toto . 
This seems to me to be one area in which uni formity is most 
desirable • 

( 9 )  No consequential amendments are necess ary . 

B .  If the corporate seal i s  to be permi s s ive , the 
Act should : 
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( 1 )  State so clearly in a manner s imilar t o  section 
1 3  of the O . B . C . A o . 

( 2 )  Contain a positive s tatement that the corporate 
seal has no evidentiary value , need not appear on share certifi
cates , and is not necessary to authenticate or certify documents . 

amendment .  

( 3 )  Prepare a list o f  the necessary consequential 

c. In either even� , whether the seal is mandatory 
or permi s s ive , the act should ; 

and 4 .  

� 
( 1 )  Adopt the recommendations contained in A-2 , 3 

( 2 }  Alter section 1 3 9 ( 2 )  of the pre s ent act so that 
companies incorporated in other j uri sdictions that do not require 
a s eal , and which have not got a corporate s eal , can execute 
a proxy as share holders of an Alberta company . 

CONCLUSIONS 

The use o f  ,a s eal as between private contracting 
persons or in the exe cution of a deed pole by an individual , 
s eems to be nearly a thing of the pa�t in Alberta . Other 
than the occas ional statutory requirement s uoh as s ection 15 8 
of the Land Titles Act , which can eas ily be amended ,  there 
really doe s  not seem to be any nece s s ity for a company to 
have a corporate seal in modern times in this p rovince . I 
cannot however get over the fee ling , shared I am sure by all 
laymen and 90 per cent of the practising bar , that a document 
bearing a corporate seal has a ring of authenti city .  At 
the least we mus t  permit a company to have a corporate s eal 
since it may wish to do bus ines s in another j urisdict ion that 
requires it use .  The precentage of Alberta companies that 
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would adopt a corporate seal i f  they did not have to is pure 
conj e cture and speculation on thi s matter wil l  not s e rve any 
useful purpose ,  but undoubtedly there will be s ome who \'dl l .  
Once we have made our choice and I fee l we shoul� adopt a per
tinent recommendation. • My personal feeling i s  that the corporate 
s eal s t�ll s erves two useful functions , firstly to distinguish 
between the acts of the company and the acts of its management , 
and s econdly , the very old fashion purpose of a solemn act in 
connection with the execution of a document that make s  the 
plea of non e s t  factum all but impos sib le except in case s  of 
forgery . Certainly if the Act is going to require a corporate 
seal then it mus t  have some effe ct and the director s  and 
office rs mus t  be required to look after it carefully � I confe s s  
that I find the balance of these two useful purpos e s , a s  agains t  
practical busine s s  convenience , very di fficult , but on the 
whole I am inclined towards retaining the corporate seal to 
serve the two useful functions which I have mentioned . 

< 



Re : Company S eal 

Panorama Developments (Guildford) Ltd . v .  Fidelis 
Furnishing Fabrics Ltd . [ 19 71 ]  3 All . E . R. 1 6 . This i s  the 
case tha t  Bernard Davies referred to in our dis cussion regard
ing seals . A fraudulent s ecretary named Bayne hired cars 
from a hire purchase company , the appellant , and asked that 
they be charged to the account of his employer, the respondent . 
The contracts were not under seal s o  the que: tion of the 
fraudulent seal did not arise . However from the s trong wording 
of the three j udges of the Court of Appeal , Lord Denning and 
Lord Jus tice Salmon with whom Magaw agreed ,  i t  is doubtful 
that Ruben v .  Great Fingall Consolidated would have been 
dec ided in the same manner be fore this more modern court • 

. They unhes i tatingly found that the secretary of the company 
was an officer of the company he ld out to do a good number 
of s tatutory and other acts on behalf of the company , and was 
thus clothed with obstensible authority to act on behalf o f  
the company . Lord Denning pointed out that i t  was the company 
who had put Bayne in the position in which he as company 
secretary was ab le to commit the frauds , and so found the 
company liable . I suspect that the decis ion would have been 
the s ame with respect to a contract under seal . Bonds seemed 
to be the only answer . 


