
INDEX 

CAPITALIZATION 

I. Definition 
II. Brief History 

III. Modern Concept 

IV. Present Alberta Act 

V. Comparison with other Act 

VI. 

VII. 

VIII. 

Conclusions and Topics for Discussion 

Related Topics 

I. Definition 

This preliminary report will deal with share 

structure of a company and will not, except where necessary, 

deal with alteration, reorganization, reduction
'

by any means 

or for whatever cause of the capital of a company, or the 

form of share certificate. This paper therefore will discuss 

the types of shares now permitted under the existing Act and 
the approach taken in other jurisdictions with regard to the 

types of shares authorized. Throughout this paper authorized 

capital will mean the share structure of the company authorized 

in its memorandum and/or articles of associationJ �$ince the 

word articles is used in some of the statutes to be discussed 

to cover what normally we in Alberta would describe as the 

memorandum of asspciation. Except where necessary the problems 
f 

with regard to issued capital or the reduction of capital will 

not be dealt with in this paper. 

II. Brief History 

Since our Act derives from the English Act of 1862 and 

the concepts of capitalization embod ied in that Act were the 
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results of the history preceding it, sometimes d escribed 

as the long struggle for limited liability, a brief 

history of the events preceding the English Act of 1862 

will clarify some of the concepts contained in our existing 

Act and in the newer Acts in some jurisdictions. 

Medieval Law knew two types of trading organization. 

The " Societas" which developed into the present day 

partnership, each partner being an agent for the other and 

liable to the full extent for the partnership debts, and 

the "Commenda" later formal ized in the limited partnership 

act ·in England of 1907 in which an active partner was liable 
f or all the debts of the venture and the financier who 

advanced money to it was only liable to the extent of his 
loan. The "Commenda" therefore did embody the princip·le of 

liability limited to the extent of one's investment. · This 

concept was coupled with the active partner whose l iability 
was unlimited. The guild� of merchants were not trading · 

organizations but were�regulatoty organizations. who simply 

regulated trade amongst themselves within which each 

member traded on his own account. 

With the expansion of trade early in the 16th 
century Royal Charters ,conferring monopoly privileges as 

to ar ea or to commodity or both on companies of merchant 

adventurers were granted by �he Crown, however, each member 

traded with h.ts own stock:·· and·· on his own account subject to 
obey ing the rules·Of.the c9mpany. Incorporation therefore 

was not essential. The ::hist6r.y of the East India Company 

is typical i:n .iits timing and in its approach. Granted a 

charter in loOO ,: any member ·could carry on trade privately 

although there did exist.a joint stock to which members 
could subscribe if they wished in varying amounts . Until 

1614 the profits arising out of the joint stock, made from 



each voyage were distributed among st the holders of the 

joint stock. From 1614 to 1653 the joint stock was 
subscribed for a period of years and from 1653 onwa·rds 

a permanent joint stock was introduced. It was not 

however until 1692 that private trading was finally 

forbidden to the members and this type of company was 

thereafter called a Joint Stock Company . Liability was 

unlimited and the members of a Joint Stock Company did 

not achieve limited liability. 
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Early in the 18th century promoters acquired 

moribund charters and floated companies whose advertised 
purposes had little or nothing to do with the original 

purpose granted in the Charter cumulating in the South Sea 

bubble in 1720. Following the passage of the Bubble Act 

in that year, public con�i�ence was destroyed in joint 

stock companies al thouq.b tlieyr'did not disappear completely. 

Enormous difficul ties3�ete i)1aceQ. iri ·the .. -way of obtaining 

charters and few joirr�cstg>(t�Gc-omp.anies-. were_ formed. The 

substitute being a Deed::�<i>.fr8S�t:tl�ent: Company which was 

an unincorporated compa,ny.::;, . .::.-Thee Deed S:ettlement Company 

did in fact achieve limited liability for its members by 

the sheer practical .problemaoinYe�v.ed�in �asing down a 

fluctuating membership tllni::loc.atinq· th$Uiin .. order to 

institute proceding s ;. l:t!;l't::in.)lct_w. t-bere:;w�s no. limitation 

on liability. In J,.8259�be :l!Ul:)ble.. Act 3W�Sr finally repealed 

but it was not until l83 Y·n��tc9...:Cba�t�:t:�d.:Companies Act 

was passed which did t_i;t.�J:@::t�r:.ehang��: tbe Ql:d ·law. The 

first Joint Stock Co:rnp.:rn:�§ii:�ct/was.paase:<iain 1844 providing 

for registration of all:.t.n��':'Cf@mPan:i:e�:;wi'b:li rttore than 25 

members, for incorporatien1QY, mer� -�egistration as opposed 

to obtaining a special act or cbarter and by providing a 

reg ister of companies to which a g reat deal of information 

had to be deposited. Limited liability was still excluded 

under that Act. 
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A new Act passed in August 1855 did g rant for the 

first time limited liability if the company had at least 
25 members holding 10 pound shares on which at least 20% 

had been paid, not less than three-fourths of the nominal 

capital was subscribed and the word "limited" was added 

to the company's name. A further provision 't'las that the 

Board of Trade approved of the auditors. The A ct only 

lasted a few months when it was replaced by the Joint Stock 

Companies Act of 1856 removing all of these safeguards, 

and returning to the concept of unlimited liability. The 

Deed of Settlement Company continued to be used and abused. 

In 1862 the various enactments wer e consolidated 

under the modern title of The Companies Act in which limited 

liability was finally achieved but at the cost of �t 
subst�ntial disclosure. A Reg ister of Companies was 
established ·together with· a Registrar and while there was 

no provision in the 1862 Act of a minimum issued capital 

full disclosure had to be made of whatever capital. was 

issued and the terms upon which it was issued, i. e. whether 

there were calls on shares accounts. A reg ister of share

holders had to be kept and annual reports filed. Companies 

were required to use the vtord "Limited" after their name to 

warn the public of this ·strange concept. In practise 

substantial portions of autho'rized capital were issued 
' 

althoug h usually subject to call and this "Capital" of the 

company was a fund to which the creditors could look. 

I I I. The Modern Concept : 

In moder n times the amount of issued capital in 

the vast majority of the small private companies incorporated 

under the present Alberta Act is notional or minimal. This 
is in part due to modern income tax structure in that money 



invested in the company in its issued capital cannot be 

returned to the investor without either a reorganization 
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of the entire structure, a reduction of capital or 
liquidation of the company. Calls on shares have virtually 

disappeared. With the advent of no par value shares, 
shares are often issued for as little as one cent each in 

a private company so that the "Capital" of the company can 
be as little as ten cents. 

The capitalization therefore of a modern company 

would seem to serve 3 functions: 

1. A method of dividing the interests of the 

participants in the venture, for example, 10 out of 100 

shares equals 10%. 

2. In some in$��nqes, a method of providing 

financing for the company either-by subscription for common 

shares on a public un�e:s-writ�ng pr by subscription for 

preferred shares (nowada.y& alm.os,t..,universally redeemable 
.. " � ' ; � ·� . ... 

or convertible to coii),Itlon _sh�r�s) • 
. .:. . .  

3. In certain,pa�t�c�lar_circum��ances a method 
� .... ,J, ... ,, t· - .._. � ·-

of defining the rights :.;of "v¥iqus g roups -in the venture, 
.. - -� - ·  .. , .. �- -, .� - ·  

for example, the designa..i;;iOIC: .o� .. :non-:vot:h:r;g rcomrnon shares 

or specific rig hrs given to th.e .:h9lders ;qf.,.preferred 
� . ... ......- -- - ... , ... -- .... ... � � 

shares upon the occt:p;rem.ce _Qf certain ,e,.ve.pt...s. 
�"" � ;- • - • � - • . ..; < -

It is suggested that t:�e:r_e. �Fe :::.t¥:9-�basic and 
---"-···-- . .... -- ---· --·-·· 

separate aspects of share structure to be examined: Firstly 

whether to provide foi;" .. pa,r _value shares ·a+. no par value . 
• • __.. • .... � -� ' ,_ ... . ..  �ol • •  

shares or either or both; and secondly ,  . whether to attempt 

any other classification of shares into common, preferred 

or special within any proposed new Act. 
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IV. The Present Alberta Act 
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Under the provisions of Section 15(1) three types 

of companies may be incorporated under the existing Alberta 

Act. They are: 

(a) a company limited by shares 

(b) a company limited by g uarantee 

(c) a specially limited company. 

The requirements with respect to share capital of 

a company limited by shares are set ·forth in parag raph 16(e) 

of the Act. 

16. ·Company limited by shares.-In the case of a company 
limited by shares, the memorandum shall, in the prescribed form, 
state . 

. (�). the name of the company, with "Limited'; or "Ltd." as the 
·. · -· -· · · last word thereof, · . .. . . .  . .  , 

. . (b) Repealed [1970, c. 21, s. 3] . . . . . . . :: ·.:. . · . , , 

.. '•:.'(el the objec:ts of the company, 
(d) that the liability of the ·members is Iim:l.ted, and 

,: ; (e) particulars of the share capital with which the company 
r propo'ses to be incorporated, which may be 

(i) divided into shares of a fixed �mount, or 
(ii) divided into_ shares without nominal or par value, or 

(iii) divided futo shares comprised partly of one of the 
· · · · foregoing clas'ses and partly of the other. [R.S.A. ' 1955, c. 53, s. 16; 1�59, c. 10, s. 2; 1970, c. 21, s. 3] 

The requirements. with respect to capitalization of 
a company limited by guaraatee are set forth in Section 
17(d) of the Act. 

· ,  ; : 

. .  �. 17. (1) Company limited by guarantee.-In the case of a com
panyJimited by guarantee the memorandum shall, in the prescribed 
form; state 
· : . ·--(a) the name of the company, with ''Limited" or "Ltd." as the 

last word in its name, 
·' ·. (b) the objects of the company, 
",': •. (e)'.that the liability of the members is limited, and 
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· (d) that each member undertakes to contribute to the assets 
of the company in the event of its being wound up while 
he is a member, or within one year afterwards, for pay
ment of the debts and liabilities of the company contracted 
before he ceases to be -a member, and of the costs, charges 
and expenses of winding-up, and for adjustment of the 

.. , , : ... rights of the contributories among themselves, such 
: '.,.:-: : , . · · �mount as may be required, . not exceeding a specified 
_; . : . , · . : amount. . 

•·.: (2) When the company has a share capital the memorandum . 
shall also state the amount of share capital with which the com-

The r equirements with r espect to the capitalization of a 
specially limited company are set forth in Section 19(d) 

of the Act. 

.. 

... 19� Specially limited company.-In the case of a· sp�ially 
limited company the .memorandum shall, in the prescribed form, 
state 
., . J�). t

L
he name of the company, with "Limited (Non-personal 

. .. iability)" as the last words in its name, 
��'·· __ (b)· that the object� . .of�.t:Pe company are restricted to prospect
.r.:•·:·-.. r. 'i:ng fo'r, locating, ��quiring, managing, developing, work
c • · 

·· . iJ?g, and.selli!lJf. �in�����r� claims, -�nd minin� proper
·•'7U· ·· �.ties, and the' -wmnll!g, 'getting, trea.tmg, · refinmg, and 

· - marketing'<;of'�minera:Ut}therefrom, ·and.' to the exercise of 
the power� :m�u.tjoned il1rl$J:!Ction ·20, sul:isection ( 3) ,. 

�·t.i; �(e) t!tat. �he li�bilitlt: o;&:the.-members is limited and no personal 
liability Wlll att�h:to any.memb,er,qmd 

(d) the amotmt-17f .shar.e··capitai wi'Hh•which the company pro
poses to be. teEiME\r.� �-�Ad 'the ditjsio'n thereof into shares 
of fixed alll;Q,q:n� [%§A.",1.955, c.·�, s. 18; 1959, c. 10, s. 4; 

--:: ·.< '·-1970, C. ?.1""s.:9J 1 :.r;.·:·;.�:-1· . · ·-': 
·-� C;;Jvt:t " ;�, .. ',·_,.J .. .J 
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i. . � .r , �,:: .G t !. J 1 � �:� � t . . Until such t�me as the comm�ttee dec�des that there 

is any reason to con�in�ue:r w_i:tll::a:::apecially limited company , 

or to continue with ,:a �Qin�nYl limited hJii.�guarantee only 

which have no shar e capital whatsoever;·:then the r emainder 
" 

of the discussion of The Alberta Act will refer to a company 

limited by shares whiq? ��ppstJtu�es ,thf!l l?yerwhelming majority 

of the companies inchrP'er�a'ted: ·under 't.'nk rprthrisions of the 
-�� J.. ._! "!�;' 

Act in the last ten year s. ..., .. 
. · 

These sections permit the use of either par value 

or no par value shares. There is nothing in these sections 
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which restricts the use of a no par value redeemable 

preferred share nor, under these sections, must a par value 

share be of any specific amount. Section 68(1), which reads 

as follows 

.. 

"'N'i &8. (1) Shares without nominal or par value.-The memo
randum of any company, limited by shares, or limited by .guarantee 
and having a share capital, may provide for the creation of the 
�es in the capital of such company without nominal or par value, 
and .where it provides for preferred shares having a preference as 
to principal in addition to shares without nominal or par value, it 
shall state the amount of the preferred shares, the particular 
character of the preference, and the amount . of each preferred 
share, which shall be one dollar or a multiple thereof • 

. (2) ·
Every certificate of shares without nominal or par value 

shall have plainly stated upon its face the number of such shares 
that it represents and the number of such shares that the company 
Is ·authorized to issue, and no such certificate shall express any 

-n��inal or par value for such shares . 
..... ' (3) The issue and allotment of shares without nominal or par 
�ue authorized by this section may be made from time to time for 
such consideration as may be prescribed in the memorandum or 
articles, or as may be fixed by the board of directors in default of 
or subject to such prescription. 

· 

·. · (4) Any and all shares without nominal or par value and 
issued a:; authorized by this section shall be deemed fully paid and 
non-assessable and the holder of any such shares is not liable to the 
company or to its creditors in respect thereof. 

. (5) For the purpose of the computation of the prescribed fees 
and the fees payable under the Third Schedule, the memoran(ium 
or articles may state the maximum price or consideration for which 
shar.es without nominal or par value may be issued, and the author
ized capital of every company (including an extra-provincial com
pany) having shares without nominal or par value, shall, for the 
purpose of this and all other Acts, be the capital as ascertained 
under the provisions of that Schedule. [R.S.A. 1955, c. 53, s. 77; 
1962, c. 9, s. 4; 1966, c. 18, s. 4; 1968, c. 13, s. 2; 1970, c. 21, s. 12] 

has the unusual provision that if the company has no par 

vQlue common shares then it must have par value preferred 

shares which shall be $1.00 or a multiple thereof. 

Presumably if the company had par value common shares it 

would be entitled to have no par value preferred shares. 

It is to be no·ted that the word "Common" is not used 

anywhere in the section nor is there any implication in 

the section that a preferred share does not carry a vote. 
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The expression "Common Share" is not defined any 

other place in the Act and while it seems odd it is possible 
within the provisions of the existing Act to have various 

classes of common shares some of which have a vote, some of 

which never have a vote, and some of which might have a vote 

under certain circumstances, leaving all these matters to 

the care and ingenuity of the solicitor of drafts of the 

memorandum and articles. 

In order to enable the Registrar of Companies to 

establish the proper fees upon registration of the 

memorandum and articles, Section 68(5) provides for either 

an aggregate amount for which all of the no par value shares 

may be sold or a maximum amount for which each no par value 

share may be sold. It will be noted that in either case 

the memorandum must set out tpe number of par value shares 
_.!" ... : . : 

which the company is :.authottized: to issue. 
-�. ;, 1 . ; '\ :· . � . .:: • . t,' :� •• : .;. ••. • 

-�1 ·-1 -,· ::;-·:··�1>L··s .. �� --�t '" ·· �· j·�. • 

The present Act.defines "'share11• in Section 2(1) 31, 
1 ,. ,;;. ; ' J ·;. ·! -::·· ' -� j. :· : 

as follows · .  · ; ;  s.!:... .. 
··--·--- ------ '!"·- ,;. ... , -, � "":' ·--

81. "share"-"share" mea�s �h�re in the share bapital of �he 
.company, and·JnciudesY stoek;r·except where .a· <Jistinctlon 
:between st..o,::k:and =.sharesds expressed o�titpplied; 

,�1..' : " ·�: 1--;�. ·t . •  '.,,··.A,- . ..  �t_.',·. 
:·� . ... ;. � - - . 

The word "stock" is'ri6w:here defined in the Act although 

used in the above defini�ion. - . 
� .... - t . .:.. - \. 

.. '"'; : ' " ' . 
Section 37 ( 1) (c). ref-er·s. to "s·tock",-· as does Section 

' ::_., : . ., ' <- .... .. - ' "'' . 
37(2), whose only j,nt�rest. :1:1nder the }\q-t � .. eems to be its 

'\,' '! .. ..... ... 
use when used in re9r<J9-.n.izati.o.n, .of a C.9!UP9-AY and is 

: _,;.,..) ··,, 
.. 

currently the common technique o�·; converting a 

private company to a public company. It may also be used 

to reorganize or readjust capital since par value shares 

under the Act cannot be sold by the company for less than 

their par value (although the company is entitled to pay 



Consolidation, Subdivision, etc., of Share Capital 
37. (1) Consolidation, subdivision, etc., of share capital.-A 

company having a share capital, if so authorized by its articles, 
may by special resolution alter the conditions of its memorandum 
as follows: 

(a) it may increase its share capital by the creation of new 
shares of such amount, or of such number of new shares 
without nominal or par value, as it thinks expedient; 

(b) it may consolidate and divide all or any of its share 
capital having a par value into shares of larger amount 
than its existing shares; 

(e) it may convert all or any of its paid-up shares into stock, 
and reconvert that stock into paid-up shares of any 
denomination, or without nominal or par value; 

(d) it may subdivide its shares having a par value, or any of 
them, into shares of smaller amount than its existing · 

shares, so, however, that in the subdivision the propor
tion between the amount paid and the amount, if any, 
unpaid on each reduced share shall be the same as it 
was in the case of the share from which the reduced share 
is derived. 

(2) Where a company having a share capital has converted 
any of its shares into stock, all the provisions of this Act that are 
applicable to shares only cease to apply as to so much of the share 
capital as is converted into stock, and the register of members of 
the company, and the annual list of members to be filed with the 
Registrar shall be altered accordingly. 
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a commission on their sale) and it may be difficult for 

a company to find a buyer for its shares at par value. 

In such cases the company could convert all of its shares 
into stock and then convert the stock into shares of a 

lower par value or shares of no par value. 

While the Act contains nq definition of "common" 

shares or "preference" shares, some sections of·the Act 

do refer to "preferred" shares. Thus we have the curious 
provision in Section 68(1) that if the company is 

authorized to issue shares of no par value, and in 

addition issues preferred shares, the preferred shares 

must be in amounts of $1. 00 or multiples thereof. 

Presumably if the company had par value shares it could 

issue no par value preferred shares. I have been unable 

to find any reason for this. 

• 

.. 



· · 68. (1) Shares without nominal or par value.-The memo
randum of any company, limited by shares, or limited by guarantee 
and having a share capital, may provide for the creation of the 
shares in the capital of such company without nominal or par value, 
and where it provides for preferred shares having a preference as 
to principal in addition to shares without nominal or par value, it 
shall state the amount of the preferred shares, the particular 
character of the preference, and the amount of each preferred 
share. which shall be one dollar or a multiple thereof. 

11 

Section 69 does deal with shares having a preferred 

deferred or other special right or restriction and does 

permit issuance of shares in a series for shares carrying 

any deferred preferred or special right or restriction. 

No allowance is made in the present Act for issuing 

"common" shares in a series. 

Section 70 deals wi�h a more particular type of 

share, namely a share which may, at the option of the 

company be redeemed and sets out some restrictions with 
. .  

respect to redemption which would pr�bably be better dealt 
- "' f'  • 

with at the time we deal with alteration, reorganization 

and reduction of capital. Nowheie
-

in that.section is the 

word "preferred" used. 

V. Comparison with other Acts Derived From the English 

Co mpanies Act 

A. The uniform Ausfl�:l1·an Act of 19 61 · 

..::. : f . 

. - ':' .. "'; ,. 
The Act provides ·for the· foilowJ.ng classes of 

companies. 

1. Limited Liabi lity Companies. 

(a) a company limited by shares 

{b) a company limited by guarantee 

(c) a company limited by both shares 
guarantee 

and 
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2. Unlimited Liability Companies. 

3. No Liability Companies - restricted to mining 

companies only - if a member does not pay a 
call on a share his share is forfeited and 
sold and he is not subject to any liability 

even to the extent of an unpaid call. 

In any case of share capital the capital must be 

shown in its division into shares of a fixed amount. There 

is no such thing as the no par value share under the Uniform 

Australian Companies Act. While uniformity confers many 

benefits to the business man, uniformity can create some 

problems. There has been a very substantial amount of 
discussion by leg al writers, accountants and others over 

the past eight to ten years in Australi.a recommending that 

the Act be changed to provide for no par value shares. 

Since, however, the Act cannot be changed u:nless all of the 

states chang e it at the same time nothing ·has yet been 

achieved in this regard. 

B. The Ghana Act 

The Act provides for the incorporation for three 

different types of companies: 

1. a company limited by shares 

2. a comp�ny limited by guarantee 

3. an unlimited company 

All of which reflect the Eng lish historical background. 

The Act contains the following definitions for shares:. 

1 Secuiities and " Shares " 
dealings therein. . 

Means the interests of members of a body 
corporate who are entitled to share in the capital 
or income of such body corporate. 

l 
J 
., 
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"Preference Share" 

48. In this Code the expression " preference share " means a share, by whatever name desig
nated in the Regulations, which does not ·entitle the holder thereof to any right to participate 
beyond a specified amount in any distribution whether by way of dividend, or on redemption, in 
a winding. up, or otherwise. Any other share is herein described as an " equity share ". · 

"Treasury Shares" in Section 59(3). This is an interesting 

definition and somewhat different from what is normally 

understood in our jurisdiction as a "Treasury Share". 
. . 

(3) On redemption purchase acquisition or forfeiture shares shall be available for 
re-issue by the company unless the company by alteration of its Regulations cancels such shares. 
In this Code, such •ilnr�, until re-issued or c:mcelled, are described as " treasury shares ". 

The Act provides that a company may purchase its own shares 

and it also provides for redeemable shares, both situations 
subject to two ill concepts namely the "Share Deal Account" 

and the "Stated Capital Account". "Treasury Shares" are 
defined as only those shares which have been reacquired by 

the company and by impii�� tion.therefore and unless the 

regulations (memorandum arid art�cles) !'rovide otherwise 

when a company purchas�s its owh shares or redeems shares 

these shares go back into vlha t we �would refer to as the 

authorized but unissued capital of the company. 

The only type of shares permitte,d .. to be issued 
whether preference or ·comrno� �re no par value shares under 

- J i"�" 

the provision of Section 4'b. ' . · 

40. (1) All shares created:oi.issu�- �fter the comtnel'ic-"�ruerit of this Code shall be shares of 
no par value. 

, ,., f ·::r.:r: ,:...: :: ; 
· � 

: .·.:�. !-.. � �. .. ' 

, . ,. 

Professor Gower' s commen·ts: with respect tc)'no par value 

shares are attached. 

It will be noted however the Ghana Act does not 

impose an obligation upon the draftsman of the reg ulations 
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to set out any stated price at which redeemable shares are 

to be redeemed. The Act makes no provision for the issuance 

of shares in a series. It is interesting to note that 
Professor Gower carried the concept of no par value shares 

to its ultimate conclusion in that under the provisions of 
Section 40(2) all shares of any company incorporated prior 
to the implementation of the Act were to become no par 

value shares upon implementation of the Act, the only 
provision being that if shares had been issued subject to 
call the liability for the call still .remains with respect 
to a qompany limited by shares. It will also be noted that 
the concept of a specially limited company was abandoned· 
completely. 

VI. The Newer Acts in Canada 

A. Bill C213 - Bill C29 

By ani large the position of the two Bills are simil�r 
/ with respect to capitalization. Unless otherwise noted 

excerpts from Bill c-29 and are exactly or substantially 

the same as Bill C-213. 

Only one kind of company may be incorporated under 

the Act and it is incorporated by filing articles of 

incorporation, the mandatory and permissive, contents of 

which are set out in section 6{2.02) ( attached hereto). 

The Act does not define "shares" or. does it in an� 

way attempt "!:o define "common" shares or "preferred" shares. 

18Redeemable share" is defined in the main definition section 

'"redeemable 
. .  daare" 

«action 
raehetable• 

"redeemable share" means a share is-
sued by a corporation 

(a) that the corporation may purchase 
or redeem upon the demand of the cor
poration, or 

10 1 

I 

(b) that the corporation is required· by 1 

its articles to purchase or redeem at a ·15 ; 
specified time or upon the demand of a. 
shareholder; 





and "share" is defined for the purposes of Part X which 

deals with insider trading, as a voting share is in 
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other words for the purposes of Part X only voting shares 

are involved. Very deliberately any attempted definition 

of common, preferred or any other class of share is omitted 

from the Act and left to the draftsman of the Articles. 

All shares are no par value shares in the provisions 

of section 24 and where a company is continued under 

the provisions of this Act its shares automatically become. 

par value shares. 

PART V 

CORPORATE FINANCE 

Shares 24. (1) Shares of a corporation shall20 
be registered and shall be without nominal 
or par value. 

Transitional . (2) Where a body corporate is continued 
under this Act, a share with nominal or 
par value issued by the body corporate be-25 
fore it was so continued is, for the purpose ! 

j of subsection (I), deemed to be a share 
l . without nominal or par value. 

Claaof 
shares 

(3) The articles may provide for more 
than one class of shares and, if they so pro- 30 
vide, there shall be set out therein the 
rlghts, privileges, restrictions and conditions 
attaching to the shares of each class. 

Section 24{3} provides wide latitude in the type 

and kind of shares that may be issued. Section 24(4) 

covers the case of extremelyJihlg�I draftsmanship so at 

least one class of shares must have a vote. 

Under provisio�of section 25 shares are issued 

subject to the discussion as and must be issued 

as fully paid and non-assessable. There is also provision 



that the share cannot be issued until it has been fully 

paid for. The whole concept of a call upon shares is 

abandoned. The provisions of section 25 are attached. 
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Section 26 gf the Act provides for a stated capital 

account which is the money or value received for all 

shares issued by a company subject to increase or decrease 

upon the company purchasing its own shares or redeeming 

its own shares. While the definition of "redeemable 

share" does not say so, section 34 states that the 

Articles must set forth a redemption price to be paid 

by the company, either a flat price or calculated according 

to a formula stated in the Articles. 

Section 35 permits, as does the present Alberta Act, 

the company to accept a voluntary gift from its own shares. 
� I • t 

The Act permits issuc!ln.ce .�£
_:

shares in series and since 

there is no distinction'other than that set out in the 

Articles, this would permit the issuing of common and 
{ .· : � 

preferred shares in a series • .  

Under the provisions-of section 167 the Company may 

radically alter or reorganize its share capital but is 

classed as a fundamental change. The Act also contains 

provisions that hold�;t'!:i'' q,f< a 
:�
certain class of shares are 

'. LF :'· -.�,j,.t ·.t� ... ""' J 

entitled to vote on: any ma-tter->affecting that class of shares 

or variation of i tf}i!ih.�s
·
�: 'r.:�� rules that apply to 

fundamental change would probably cover the case of Ray 

McKenzie and Company q.91§,) � 2 c�. 45'0. where a resolution 

proposing a ratable reduction in the capital of both 

preferred and common shares was held not to "vary" the 

rights of the preference shareholders notwithstanding 

that in practical terms its effect was to cut their fixed . 

dividend to the advantage of the holders of the common 

shares. The Act also contains provisions for a pre-empted 

right to existing shareholders. This would probably be 











{a) pursuant to tenders received by the corporation upon re- i 
quest for tenders addressed to all the holders of the shares 
of the class and the corporation shall accept only the low
est tenders ; or 

(b) from bona fide full-time employees and former employees 
of the corporation; or 

(c) where the shares to be purchased are of a bodycorporate 
that is offering its shares to the public, by purchase on 
the open market. 

(6) Idem.-Where, in response to the invitation f?r- tonders, 

two or more shareholders submit tenders at the same price and the 

tenders are accepted by the corporation as to part only of the 

shares offered, the corporation
. 

shall accept part of the shares 

offered in each tender in proportion as nearly as may be to the total 

number of shares offered in each tender. 
[S. 39 substituted by 1972, c. 138, s. 13.] 

.1 40. (1) Cancellation on purchase.-Shares or fractions thereof 

purchased under subsection (1)· of section 39 are thereby cancelled 

and the authorized and issued capital are thereby decreased and the 

articles are amended accordingly. 

C. The British Coluw�ia Companies Act 

The provisions of the British Columbia Companies 
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Act with respect to capitalization and ty pes of companies 

which may be incorporated are substantially the same as the 

Alberta Act with the only major difference being that the 

company may purchase its own shares as· well as rede_em a 

redeemable share. Any detailed study of the provisions 

of the British Columbia Act can probably be left until 

a final review of this matter. 

VII. Conclusions and topics for Discussion 

A. Preamble 

In previous committee meetings we have· established· 

in discussion the general considerations to which we should 

give some weight in considering any proposed change. These 

are: 



1. Business efficiency 

(a) Flexibility 

(b) Clarity 

(c) Simplicity (where and if possible) 

(d) Uniformity with other Canadian Acts 

2. Ease of administration 

3. Fairness to the parties concerned. 

(a} Creditors 

{b) Majority shareholders 

(c) Minority shareholders 

(d) "corporate citizenship" 
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A discussion of the·. capitalization of the company 

inevitably leads to the question of what kind of company 

should the Act permit to ,be incorporated. If we continue 

the concept of the speciaaly limited co�pany then the 

par value share have some m�aning. However this concept 

is dropped as it has be,en in the Donner Act, Bill C-29 

and the Ontario Busine·ss Incorporations Act then there 

is no need for a pa·r valp.e share. The· concept of a specially 

limited company ga�§t ��ist·under Bill C-29 since all 
.. 

shares must be fully pai�:for upon prescription and cannot 

be issued until they have been. 

If the concept of a company limited by guarantee, 

which under the present Act may have a share capital or 

not is continued it really does not matter whether we 

have provision for par value and no par·value or simply 

provision for no par value shares. As a logical conclusion 

therefore it would seem that one of the next topics to 

be examined fairly soon should be the tenth company which 

the Act will permit to be incorporated. The types of shares 



24 

stockbrokers, , accountants, lawyers all seem to 

have a somewhat different concept as to what is mean� 

by the various tags that have been used in connection 

with shares. Thus under the present Act lawyers are 

inclined to use the plaintiff's authorized shares or 

authorized capital and issued shares or issued capital. 

Buying promoters and brokers are fond of the words 

treasury shares and eschrow shares. I suspect that the 

layman inevitably attaches to the word "common" a right· 

to vote at all meetings of the shareholders and the 

concept of a Class A voting common share and a Class B 

non-voting common share probably tends to bewilder the 

layman. If the concept of permitting either par value or no 

value ordinary shares and permitting only par value 

preferred shares is continued as it is in the Ontario Act 

then it becomes necessary to define a preference share. 

A preference share is not defined in our present Act nor 

has it been defined judicially other than to point ·out 

the definite nature of the term. 

"The term 'preference shares' . • • is a somewhat indefinite 
term, having a commercial or popular rather than a strictly 
legal import. I find no case in Canada or England in which the 
term has been authoritatively defined, but a somewhat extended 
research leads me to the conclusion that, if a preference of any 
character whatsoever is given to the holder of a share, the 
circumstance that in other respects he is deprived of the usual 
rights belonging to a holder of common shares does not prevent 
his Wlares from being properly designated as preference 
shares." Rubas v. Parh,"inson, [1929] 3 D.L.R. 558 at 561. l 

Par value or·no par value shares 

The arguments of Professor Dower in favour of 

no par value shares of every type are attached.· The 

comments of Mr. Dickerson with respect to Bill C-213 

are as follows and it might be suspected are very similar 

to the comments of Professor Dower: 
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It has been suggested that one of the arguments 

against a no par value is the imposition of a 

tax in some jurisdictions and that the par value share 

is taxed on the par value while the no par value share 

may be taxed on book value or market value which could 

result in a higher tax. However it could equally 

result a lower tax and the par value share be taxed 

at more than it is worth. If it has any merit the 
---

tax is based on the value of the shareholders proportion 

of his equity in the business organization and would 

probably be more accurately reflected if no par·value 

shares than with par value shares. 

B. .Recommendations 

1. All shares being no par value shares. 

2. Shares be issued subject to payment only 

in cash or in property (property not to include a promissory 

note or other form of indebtedness) and that there be no 

such thing as shares. 

3. That no attempt of definition of common 

preferred shares be embodied in the Act other than 

for the following purposes: 

(a) provisions ap�lying to redeemable shares; 

(b) insider provisions. 

4. That any new Act require the Articles or 

memorandum to set out the price·at which a redeemable 

share is to be redeemed or a formula used to determine 

such a price. 

5. That the provisions regarding a ''stated capital" 

account or similar provisions to Bill C-29 be embodied in 

the Act. 
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In examining these recommendations against the 

criteria established, I cannot see how the use of par 

value shares in any real way adds to the flexibility 

of a business organization, and certainly having no par 

value shares only provides for clarity and simplicity. 

Uniformity):. with other Canadian Acts is now impossible 

since Bill C-29 does not permit par value shares in any 

event. There is a slight edge to uniformity with other 

provincial Acts in that both the British Columbia Act 

and the Ontario Business Corporations Act both permit 

par value shares. 

Insofar as ease of administration is concerned, 

the present provision of section 58 of our Act requiring 

a maximum amount per share or a maximum aggragate amount 

at which no par value s.hares can be sold seems cumbersome 

and unweildy and I bel·ieve has only been inserted in 

order that the Registra� may determine his fee proportionate 

to the capitalization of the company being incorporated. 

It would ease the admini�tration of the Act if there· 

were a simply flat fee for every corporation but if it were 

desired to keep the graduated rate of fee depending on 

the size of the corporation this could be accomplished by 

simply charging fees with respect to the number of shares 

in having a minimurn:lf�e .. 

3o Argument;s. :for.· and ,against the concept of no 

par value ·cshar.es only 

The concept of no par value shares for every typ
·
e 

of share in the company does come closer to the modern concept 

of a share representing a proportion of the owner's interest 

in the endeavour. In this sense it is not misleading to 

creditors or to majority or minority shareholders and 

probably less misleading than a par value share. 
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VIII. Related Subj ects 

Ac Alteration of CApital 

le Reorganization, redemption, purchase by 

company of its own shares, over subscriptio n, fundamental 

change. 

2c Form of share certification 

1. Should the certificate show whether it 

represents a share having a vote or not. If the share 

is redeemable should the certificate show at what price 

or the formula used to determine the price. 

3c If the certificate carries special rights and 

restrictions should these be shown on the certificate. 

4. Application to existing companies for 

contents of annual report. 







CAPITALIZATION 

PART II 

Increase of Capital 

This part will be dealt with in a. somewhat different 

manner than the previous part dealing with Alteration 

of Capital. In order to speed up the "overview" this 

part will contain schedules showing the section numbers 

of the Acts and the relevant provisions under·headings. 

This will greatly reduce the amount of typing and the 

amount of copying. While it may not be an adequate method 

in dealing with some topics (one that comes to mind is a 

company buying its own shares)) I recommend that wherever 

. . l 
. w� d" �c:> 

we can use 1t prof1tabl y to get through the overv1ew�to 

point out the main problems and get on with the main work 

at hand. Presumably.comments will be forthcoming. 

When we speak of increase of capital we are 

actually speaking of two different possible concepts. 

The first is an increase in the authorized capital of the 

company which creates no great problem until we come to 

the second which is an increase in the issued capital of 

a company. An increase in the authorized capital of the 

company until something is done with that authorized capital 

creates only a technical change with respect to the company 

and an alteration to its balance sheet that iS totally 

unimportant since it is not one of the actual figures 

used in balancing the companies accounts. It is upon 

the issuance of the increased capital that our main problem 

in this topic arises, namely, does an existing shareholder 

have a pre-emptive right to maintain his precentage equity 

by subscribing for the proportionate number of new shares 

to be issued which would maintain that equity. The problem 

can of course also arise wherever there is authorized but 

unissued capital, a situation which is probably true in 

90 per cent of the private companies presently incorporated 

under the Alberta Act. However this topic does raise 

the problem since it is difficult to conceive of 
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a company going to the trouble and expense of increasing 

its authorized capital unless it intends to issue at 

least part of it. 

All of the Acts which have been dealt with in 

the previous section permit a company to increase its 

authorized capital. The attached schedule shows the 

section number in each of the various acts, who may 

propose the. resolution, the type of resolution required 

in order to authorize the increase and the percentage of 

vote required for that resolution. None of the Acts 

classify an inc:t;:"ease in the authorized capital of the 

company as a fundamental change. giving the pre-existing 

shareholders a right to dissent. Nor do any of the Acts 

require court approval for a resolution increasing the 

authorized capital. It must be remembered that we are 

( speaking in part of an increase of existing.capital not 

the creation of a new and different class of shares or 

any variation of any right attached to a special class 

of shares. Providing the resolution has been duly passed 

and a certified copy has been filed with the appropriate 

authority the resolution is effective. 

Schedule II att�ched to the paper indicates 

which of the Acts which we have dealt with earlier � 

aea1� contain any premptive right. 

One of the first clauses commonly inserted in 

a shareholders agreement in a private company incorporated 

under the Alberta Act is a specific provision dealing 

with the allotment of shares. In the absence of any 

contrary provision in the articles of assoction shares 

may be issued and alloted as the directors determine and 

the discretion of the directors in this regard is not 

usually restricted. It is interesting to note that article 

four of Table A simply states that shares shall.e be under 
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the control of the directors who may allot or otherwise 

dispose of the same to such persons on such terms and 

conditions and at such times and for such consideration 

as the directors may think fit. 

This unfettered power of the directors has been 

limited somewhat by the courts in a series decisions 

starting with Piercy v. S. Mills & Company Limited (1920) 

1 Ch. 77. In this case certain directors of the company 

who had lost voting control, unabashedly allotted sufficient 

shares to themselves in order to insure that they retained 

voting control. Apparently it was a seesaw battle because 

they did this on two seperate occasions. The company did 

not require additonal working capital and the court held 

that this was a breach of the fiduciary relationship the 
,, 

directorsowed the company in that the allotment of shares 

was simply for the benefit of the directors to.retain 

control of the company. The case has been followed 

consistently in Canada wherever it has been made apparent 

to the court that the sole purpose of the allotment of 

shares to directors was in order that they could retain 

control after they had lost voting control. It is interesting 

to note that the protection granted by the courts has not 

been extended on any �road 
_
basis; thus £a= &ke qirectors w�� 

had fe11,."3 control arid 'chose to allot shares their decision 

was upheld no matter td'whom they allotted the shares; 

and in any case where the directors could show that the 

capital was needed the courts had been loath 

to set aside any allotment of share no matter to whom it was 

made. In my own experience I have seen articles of association 

of a private company which contained a premptive right, 

but I have not seen them very often. I suspect that in 

a vast majority of cases a solicitor incorpor�ting the 
W""II..C 

company is acting for his own client and � a provision 

for a premptive right contained in the articles ma�be 

considered, it is sometimes deliberately omitted. 
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· A premptive right by itself presupposes an 

equal ability to contribute money by all of the share

holders and can, in the event that one of the shareholders 

simply doesn't have the flmds available, be used to 

redistribute the equities in a company. The only method 
c 

of •uring this possible abuse of a premptive right would 
?EftM ,.-

be to crotiuacitt a purchase of shares over time. The opposing 

view is that adults should not get into a table stake 

poker game way beyond their limits or they are courting 
. 

disaster. 

Q.. 
It appearsto me that� distinction should be 

drawn between a company whose stock is traded on a stock 

exchange and one whose is not. In the case of any public 

company whose stocks are traded on an exchange the share

holder has a perfectly adequate means of maintaining his 

percentage equity in the company simply by buying more 

stock. Indeed he would probably be forced to resist the 

" blandishments of cust.omers men in brokerage offices attempt!: 

to sell him more shares. Such a requirement for a company 

with a large number of shareholders would seem to me to 

be only cumbersome since the shareholder has a method of 

protecting his percentage of equity should he desire so 

to do. 

For the purposes of discussion I would therefore 

�ke the following recommendations: 

(1) That a premptive right be given to sharehoide: 

in private or closely held corporations. 

(2) That such right could be waived in the 

articles of association of the company 

(3) That such right could be waived unanimously 

by all of the shareholders of the company at any 

one time. 

(4) That the time limit for a shareholder to 

exercise his premptive right be not less than 

35 days 
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ACT 

ALBERTA 

AUSTRALIA 

B. C. 

GHANA 

Ontario 
Business Corp •• 

Act 

Bill C-29 

SCHEDULE .L 

SECTION # 

37 {1) (a) 

62 (1) (a) 

250 

TYPE OF RESOLUTION 

Special Resolution 

Ordinary 

Special or any other if 
provided for in Articles 

22 and 57 (1) (a} Special 

189 (1) .special 

167 (1) {d) Special 

' 

RESOLUTION 
MAY BE PROPOSED 

BY 

irectors or 10% of Share
elders under sec. 134 

� Director or any Shareholder 

!Director or one or more share� 
holders holding 1/20 of issue
shares 

A Director or Directors or 
Private Company-2 or more 
members with over 10% 
Public Company-members holdin 
1/20 

Passed by Directors and Con
firmed by 2/3 of s hareholders 

·-.. ·.•!Directors or Shareholders 
holding 5% of issued shares 

% OF VOTES 
REQUIRED FOR 

RESOLUTION 

75% 

Majority 

Special 
75% 

75% 

2/3 

2/3 

IS POWER 
NECESSARY 

IN ARTICLES 

Yes, but.article 
can be amended 

I \Yes, but article 
!can be amended 

ii 

;No 

1No 

I 
!No 
i 
j 

No 



ACT SECTION # 

NEW YORI< 801 (b) (7) 

U. S. MODEL 58 (e) 

b�H�UUL� i 

J RESOLUTION 
TYPE OF RESOLUTION MAY BE PROPOSED 

l l Ordinary 

i 

BY 

! Director and Shareholders jauthorized by By-laws 
l 

I 1 

% OF VOTES 
REQUIRED FOR 

RESOLUTION 

Majoirty 

" 
I. 
I 
i 
!No 

I Ordinary 1Director and Shareholders 

I -authorized py By-laws Majority N.o 

I I 
- ---- ---- -- ---- ---- ---�- - : 

I : 
l I 

I 
� • 

! 

IS POWER 
·NECESSARY 

IN ARTICLES 
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ACT SEC. # 

ALBERTA 

i 

AUSTRALIA l 
I 

I 
B.C. 40 � 

I 
I 

,; ��·ff 
I ' . ' 

� 
.. 

:_,- l 
� . I 

-'! L 
i .• I ,,. 

GHANA I• 

.. 

�} ,. 

' 

'"'" 

.. 

�· c 

·' 

ONTARIO 

' 

BILL C-29 28 

NEW YORK 622 (b) (c) 

u.s. MODEL 
·-, 

26 

' 

PRE-EMPTIVE 
RIGHT GIVEN 

No 

No : 

I 
I ---t 
\ 

Yes 

• ... 
� 

No -

-

I 
. ' 

·, 
----· 

. . 

. I 

.. I 

No 

i 

Yes but onlyT 
if Articles so 
provide 

Yes 

Positvely No 

INCREASE IN CAPITALIZATION 

SCHEDULE II 

EXCEPTIONS 

Reporting Co. 

See comment 

See comment 

•( 

COMMENT 

May be given by Articles 
.. 

May be given by Articles 

I 
I 
I Court may validate allotment under sec. 263. Right 
· may not be waived 

I 

May be giv 

Sec. 44 spe 

Even if th 
It does no 

i 2. Share 
I previously 
' 

! 

i ( 1) Cons id 
amalgamatio 
previously 
raise neede 
for 2 years 

But 26 A is 

en by Articles 

cifically permits inclusion in the Articles 

e Articles do provide for a pre-emptive right 
t apply for shares issued for other than money 
dividends 3. Option or conversion privileg$ 

granted 

eration other than canh (2) Merger or 
n (3) Option or conversion privil eges 
granted (4) Treasury shares if is s ued to 
d capital (5) Original authorized shares 

from the date of incorporation 

shown as an alternative 
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