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INTRODUCTION 

It is cl earl y a myth that a man can use " his" l and 

any way he pl eases. Can he, for instance, grow marijuana 

in his backyard without fear? Can he l egal l y  draw up the 

bridge to his castl e and excl ude all the inspectors who have 

rights of entry? Can he l egal l y  begin building a structure 

without permission to do so from some authority? Can he l et 

weeds choke his property or al l ow his l and to degenerate? 

The answer is " no" , and in countl ess other ways the person's 

l and is regul ated by governmental entities as wel l .  

Law evol ves to serve the needs of a changing society, 

and whil e the myth of " absol ute property rights" in l and 

continues to be hel d by some segments of our society, a 

l arge group of the publ ic is recognizing that l and is a 

resource which must be managed in the interests of al l 

citizens; and is not simpl y  a commodity to be bought and 

sol d. Recognizabl y l and is a resource that has been abused 
1 

in the past when l eft sol el y to the free pl ay of market forces. 

Urban sprawl , sl ums, scattering, overbuil ding, inade

quate open space, overcrowding, traffic congestion, and 

encroachment of industrial and commercial uses on residential 

districts, are obvious urban probl ems in l and use that have 

b 1 ' f ' 
2 

Of th b een p agu1ng us or some t1me. course, e non-ur an 

environment is not without its own probl ems as wel l .  For 

1
see Gl adwin Hil l ,  " Land, a natural resource, not a 

commodity" , Edmonton Journal , October 2, 1973. 

2
see Richard Y earwood. Land Subdivision Regul ation, 

Praeger Publ ishers, ( 1971) . 
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instance, the Calgary Regional Planning Commission's " County 

Residential Surveys" (1968 ) , points out problems associated 

with accommodating people who desire a residence in the 

country such as " withdrawal from production and frag

mentation of good arable land, groundwater shortages: 

municipal servicing costs, accessibility, lack of coherence, 
3 

and the need for development patterns. " Furthermore, the 

urbanization of our lakes by private cottage developments 

gives rise to the general question of how our land can be 

conserved with orderly development for the recreational and 

psychic needs of Albertans.
4 

The concern for the conservation of our resources and 

environmental quality, and the preservation of landmark and 

historical sites, has led both citizens and governments to 

reconsider the possible equilibrium between private rights 

and social responsibilities. Within the voluminous literature 

on land- use planning we find the common theme tpat a moder-

nized philosophy of property is necessary; a philosophy that 

recognizes both the rights and duties of the individual 

landowner.
5 

At the same time we should recognize that " conflicts 

exist between the expressed goals of people for orderly 

development and conservation of natural resources and their 

willingness to accept property right restrictions on land. "
6 

3Gertler, Planning the Canadian Environment, Harvest 
House, (1968 ) . 

4
see Proceedings: Symposium on the Lakes of Western 

Canada, u. of Alta. Press, (1973) . 

5see Philbrick, Changing Conceptions of Property in Law 
(1938 ) 8 6  u. Pa. L. Rev. 691. 

'I 

» ..... 

6
w. L. Gibson Jr. 

Policy" , Perspectives on 
Land and Water Resources 

" Economics, Property, and Land Settlement
) Property, Institute for Research on .1 

(1972) . 
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There may be a recognition of the problems, and a demand 

for decisive action and yet reform cannot take place because 

of powerful political limitations. Legal proposals which 

would place severe restrictions without compensation on 

private property rights for theretter public good may well 

be impractical, precisely because the legal mechanisms must 

find justification and support from society and such 

restrictions may not mirror present societal convictions that 

private property ownership is still a very desirable value. 

Y et the urgency of formulating land use policies in 

Alberta today is clear and people's views are evolving in 

the face of modern developments. Calgary has proposed a 

125 square mile annexation; metropolitan planning commissions 

are being contentiously discussed; demands for private 

housing are rising coupled with inflationary pressures on 

land and housing costs; Alberta's Rocky Mountain slopes 

are being discussed as prospective development sites; 

the proposed Edmonton river valley park has raised questions 

of ecological import on the region; and even some discussion 

of control of speculative increases in land prices has 

arisen. 

This report is an attempt to provide general material 

related to the spec�fic issue "of the extent, if any, to 

which the historical right of a landowner to determine the 

use and disposition of agricultural property ought to be 

restricted. "
? 

The report does not concentrate exclusively 

on agricultural property, nor does it attempt to provide 

comprehensive recommendations. What it hopes to do is 

7A proposed term of reference for examination by the 
Alberta Land Use Forum 
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provide a legal background for the policy decision maker. 

Basic legal principles of land law will be discussed, and 

a historical outline of the changing role of private property 

in land from pre-Roman to modern times will be provided. 

The nature and extent of the "bundle of sticks" in land 

will be examined, including, for instance, rights related 

to airspace, support, and water. The common law restric

tions on property such as nuisance, negligence, the principle 

of Rylands v. Fletcher, and trespass, will be examined; 

as well as the myriad statutes presently in force in Alberta 

which affect private rights in land. Finally, contemporary 

land use planning law in Alberta, and the trends in the 

United States and Britain will be examined. It is hoped that 

throughout the report the basic philosophical questions 

arising out of man's relationship with others, and with the 

land , will not be lost sight of. 

II 

THE "BUNDDE OF RIGHTS" , AND BASIC DEFINITIONS 

To understand how the law affects our use and dis

position of land, we must be aware of the legal terms and 

concepts that are basic to land law, as such. A word may 

have a meaning in a legal context which is not necessarily 

the "common" meaning as understood by the layman. Basic 

terms such as "property", "rights", "land", "tenure", 

"estate", and "ownership" should be fleshed out at the 

start, and then other terms will be defined, if necessary, 

as they arise. First of all, however, let us examine a 

basic concept in land law that has become a standardized 

image. 

A convenient conceptual framework for our examination 

 

of restrictions on the use and disposition of land is the  
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idea of an estate in l and as a bundl e of sti cks representing 

rights over the l and. Thus, we think in terms of how 

many sticks (rights) we can use and enjoy; how big our 

bundl e of rights is, how many and which rights are hel d 

by someone el se or by society, and what the extent of the 

r±ghts are. 

When we speak of "property" we do not mean the 

specific physical object but rather metaphysical rights; 

"property" being a mere conception of the mind.
8 

El y 

defines property in this way: "It must be borne in mind 

that, strictl y speaking, property refers to rights only;  

not to a thinq, but the rights which e:::�tend over a thing. "
9 

We will speak in other words of the metaphysical bundl e 

of rights extending over the farm, or the city l ot, not 

about the physical l and and improvements. The bundl e of 

rights in l and with which l and l aw is concerned incl udes 

"those·rights which enabl e you to enjoy the l and itsel f and 

those rights which pl ace restriction on someone el se's l and 
10 

in your favor. " As we shal l see, the intr�duction of 

restrictions means that we actuall y  hold a bundl e of not 

onl y rights but duties as wel l .  

Our use and enjoyment of a physical object, if trans

l ated into use and enjoyment protected by l aw, can be repre

sented as our holding a bundl e of rights and duties over 

8For a further expl anation, see Bentham, Theory of 
Legisl ation (18 40) • 

9
Richard T. El y. Property and Contrac t  (1914) p. 108 . 

10 P. J. Dal ton Land Law, Ayez Publ ishing (1972) , p. 1. 



the object , not the object it self. However, t he t erm 

" right " has been used in various ways and as Hohfeld 

point s out , 

" . • •  the t erm 'rights' tends to be used 
indiscriminately t o  cover what in a given 
case may be a privilege, a power, or an 
immunit y, rat her than a right in the 
strict est sense, which always is correlated 
with a duty of non-interference rest ing on 
someone. " ll 

6 

Y our neighbor may allow you t o  drive your equipment across 

a port ion of his land or allow you t o  construct a drain 

which runs off on his land, but do you have any st icks in 

your bundle of right s relat ed t o  these incidents? In the 

course of our discussion we must be aware of those act ivities 

related t o  t he use and disposit ion of our land that are a 

subject of a property right ; and those that are perhaps a 

mere privilege or immunity. 

" Property" as a metaphysical conception, is a set of 

relat ionships, and is complet ely a work of law.
12 

Adam, or 

Robinson Crusoe, may have est ablished control over things, 

or possessed t hings, but t hey had no privat e property 

because " t he essence of property is in the relat ions among 

. . f h . 1 . h. "
13 

men ar1s1ng out o t e1r re at 1ons t o  t 1ngs. In a 

Robinson Crusoe economy t here is no one t o  receive any 

11 Wesley Hohfeld, Some Fundamental Legal Conceptions 
As Applied t o  Judicial Reasoning (1913) 23 Y ale Law J. 16. 

12
cohen, Dialogue on Privat e Property (1954) 9 Rutgers 

Law Review 357. 

13 
Ely, supra, n. 9 • 
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right and no one to intrude upon any right and thus no 

property.
14 

When men agree to respect the possessions of 

their neighbors, or some custom relating to the division 

of goods is established, one sees the birth of law and 

property. Things can exist without law, but property 

and law are born together and die together. 

When we speak of "land" we do not refer simply to 

earth, but we mean both corporeal hereditaments ( earth, 

buildings and fixtures attached to the earth, air space, 

minerals, trees) , and incorporeal hereditaments such as 

easements and profit �prendre, for instance . Thus one 

of the sticks in our bundle of rights may represent a 

right of way across our neighbor's soil ( easement) . This 

stick too is a property right in the bundle and is part 

of "land". A section of air space, furthermore, is "land" 

in the legal sense as is illustrated by our Condominium 

Property Act, R . S . A .  1970, c .  62. I can sell you a section 

of the sky over my land with the appropriate rights related 

to support from the surface . The extent of "land" will 

be looked at with greater detail when we examine the extent 

of the bundle or rights that a proprietor has over his land. 

While we often think of property as rights in land and 

chattels, we must remember that if property is defined as 

"rights", then all the rights we have protected by law are 

our property. Slaves were once property. Women were once 

property . If we have a right in free speech, in a copyright, 

or in a patent·, or a right to welfare, a pension, or unem

ployment insurance, we have property in them all even if 

they are ideas rather than things, or deal with status 

rather than subst ance.
1� 

14
see Marshall Harris, Origin· of the Land Tenure 

System in the u.s. ( 1953) 

15
Reich, The New Pro perty ( 1964) 73 Yale L. J. 7 33 
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We must remember then, that when we speak of property 

in this report we are referring to real property (l and 

as we've defined it) . Al though what coul d be "property" 

is l egal l y  unl imited. 

Very general l y, the term "tenure" refers to the 

hol ding of l and on certain terms and conditions, whil e the 

term "estate" refers to the duration of the interest in 

l and. "Tenure" deal s with how l and is hel d, "estate" 

deal s with how l ong it is hel d. Whil e we wil l briefl y 

touch upon the compl icated history of tenures, tenure 

today is a far l ess important doctrine than that of estates, 

because generall y  everybody hol ds l and in one form of 

tenure cal l ed "free and common socage". The various forms 

of estate remain rel evant, the most important ones today 

being the fee simpl e, which the l ayman thinks of as owner

ship, the l ife estate, and the l easehol d which simpl y 

incl udes al l the various possibl e l andl ord-tenant situations. 

As in the concept of "property" we must distinguish the 

physical from the metaphysical when we tal k about an "estate". 

We cannot own l and, but can merel y own an estate in it. 

Wal singham's ·case (1579) 2 Pl owd. 547, 75 E. R .  8 05, indicates 

this cl early: 

. . .  the l and itsel f is one thing, and the 
estate in the l and is another thing, for an 
estate in the l and is a time in the l and, or 
l and for a time, and there are diversities of 
estates, which are no more then diversities 
of time, for he who has a fee simpl e in l and 
has a time in the l and without end, or the 
l and for time without end, and he who has 
l and in tail has a time in the l and or the 
l and for time as l ong as he has issues of 
his body, and he who has an estate in l and 
for l ife has no time in it l onger than his 
own l ife, and so of him who has an estate 
in l and for the l ife of another, or for years. 
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Thus, once again, we get back to the concept of a bundle 

of rights extending over the land and the bundle may have 

a variety of rights included in it and the bundle may be 

split up in a variety of ways. 

Finally, when we speak of " ownership" we look at the 

fee simple estate which is usually evidenced by title. The 

person who "owns" land holds the whole bundle of sticks over 

the land to do with what he wants except for all the sticks 

wh ich are reserved by society. If a person has a life 

estate or a leasehold he has never been granted the whole 

bundle and he does not " own" the property. Once the owner 

has his bundle of rights he may hand nearly all them out 

and still be the " owner" , that is, if he retains the right 

of reversion. For the purposes of this report, we shall 

presume that we are dealing with owners of land. 

Ill 

HISTORICAL SURVEY :  
PRE-ROMAN TO TWENTIETH CENTURY 

A. Introduction 

Plenary jurisdiction with respect to property law and 

civil rights was given to the provinces under the B. N. A. Act 

s. 92(13 ) .  The North-West Territories Act, 1886 (Can. ) 

c. 25, s. 11, established th at the laws of E ngland as the 

same existed on July 15, 1870, applied to the Territories. 

Finally, the Alberta Act, 1905 (Can. ) ,  c. 3 ,  s. 10, shifted 

former territorial power to the province of Alberta, and so 

E nglish law was formally received into our province. 

An examination of the evolution of property law in 

England is directly relevant to an understanding of Alberta 
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l aw today. The brief historical outl ine which foll ows 

avoids detail ed l egal anal ysis of the�ol ving patterns of 

estate and tenures and focuses more generall y  on the emerging 

rel ationships of men to l and. 

Nearl y all writers of property l aw texts begin 

their historical anal ysis with an expl anation of the feudal 

system as it devel oped after the Norman Conquest of 1066. 

A more compl ete picture can be provided, however, by a 

brief account of pre-Roman, �oman, Ol d E ngl ish, and the 

Norman devel opments in l and l aw, foll owed by the rise of 

private property in the eighteenth and nineteenth centuries, 

and then, finall y, the rise of twentieth century trends 

in social control over l and. 

B. P re-Roman 

Much of what is written about l and tenure in primi

tive societies may wel l be conjecture. For instance,a 

dichotomy of thinking exists between historians who insist 

that primitive societies were based on communal ownership 

of l and and those that insist that ownership was a matter 

of private property. Understandabl y, however, "where space 

is pl entiful and the use of the soil l imited to hunting, 

food-gathering, or shifting agricul ture, l and is a 'free' 

good l ike fresh air. "16 We know that the North American 

Indian regarded l and as something to be used and enjoyed, 

not something to be owned individuall y  or to be bought and 

sol d in a commercial sense. 17 
As one com mentator puts it: 

16
Bryant, P rivate P roperty: P ubl ic Control (1972) , p. 20. 

 

17
see Cl awson, The Land System in the United States (1968) . , 



The Indian had a respect bordering on awe 
for everything he coul d see, hear, or touch; 
the earth was the mother of l ife, and each 
animal , each tree, and each l iving thing 

11 

was l ocked into an interrel ated web of spiritual 
existence of which the individual was a small 
part. In trying to attune his everyday l ife 
to these concepts, the Indian inevitabl y esta
bl ished a deep feel ing of oneness with the 
worl d of nature. Impl icit in the feel ing was 
what we now call a stewardship appr�ach to the 
use of l and • . • It was incomprehensibl e to 
the Indian that one person shoul d have excl usive 
possession of parts of the earth. The warrior 
chief, Tecumseh, reacted with astonishment to 
the demands of white buyers: "Sell the country? 
Why n�sell air, the cl ouds, the great sea? "l8 

We know furthermore, that the Inca system was a highly 

el aborate form of communal tenure, al ong with a set of 

statutory l abour obl igations.19 A s far as pre-Roman Britain 

was concerned, Denman bel ieves that ul timate dominion 

over the l and was vested in a powerful l ord, probabl y a 

priestl y l ord during the Stonehenge era, and then l ater 
20 a secul ar l ord during the hill -fort era. Vinogradoff 

supports the view that the pre-Roman E ngl and of the ce1ts 
21 was organized around a communal istic management of property. 

Thus we see in primitive societies usufructory rights 

rather than ownership rights, and "mankind probabl y did 

not arrive at the conception of l and as private property 

18
�The Indians: First A mericans, First E col ogists", 

The American Way, May 1, 1971. 

19 
Thomas Ford, Man and Land in P eru, (1955) . 

20
nenman, Origins of Ownership, G eorge Al l en, (195�) . 

21 
Vinogradoff, The Growth of the Manor, (1904) . 
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until quite a l ater stage."
22 

At any rate, whatever 

possibl e communal istic eval uation was taking pl ace, the 

Roman intrusion in 55 B.C. brought forth an emphasis on 

private property and private appropriation of l and. 

c. Roman 

Once society moves from nomadism to agricul ture and 

evol ves toward a more formal pol itical structure, tenure 

in l and sol idifies. The E gyptians had highl y devel oped 

ideas of ownership with appropriate instruments such as 

deeds , wil l s ,  and l eases and a sy�tem of publ ic recording 

of l andownership. The Mesopotamians, Hebrews , Greeks and 

Romans al l had highl y devel oped ideas of ownership 
,
as we11.

23 

The Roman l aw of property emphasized the importance 

of private ownership. Y et ownership is never unl imited; 

the bundl e of sticks hel d by the proprietor never incl udes 

all possibl e rights over the l and. K ipp points out that 

there never has been a system of compl etel y unl imited 

ownership.
24 

We shal l return to this point and el aborate 

on it when we discuss the more recent theories of property. 

For now we can see the principl e il l ustrated even in Roman 

Britain: "Some authority had the power to project chess

board streets across the interl acery of private boundaries 

and to design, erect, and finance the buil ding of city 

22
Ardrey. The Territorial Imperative, Athenium, 

New Y ork (1966) . 

23 . 14 Harr1s, supra, n. • 

24
windscheid-K ipp, Lehrbuch, at 857. 
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25 
wall s." Again, whil e we think of Roman l aw as geared 

to the safeguarding of the l egal position of absol ute 

property, we must keep in mind that al ong with privatel y 

owned l and, there existed the ager publ icus or publ ic 

domain reserved for publ ic purposes. Futhermore, the 

l egisl ature did impose restrictions on private property 

of various kinds. 

Apart from the general principl e that a 
man's rights over his property are l imited 
by the rights of otners, there were a number 
of specific rul es, often l ocal , l imiting the 
heights of buil dings, and the use of certain 
sites for buil ding . . .  and Roman l aw incl u
ded a large number of special provisions 
regul ating the rel ations between neiqhbours. "26 

For exampl e, Rodger has recentl y examined the generall y  

hel d theory that in Roman l aw, an owner had a right to 

construct a buil ding to any height he wished even if the 

effect was to cut off all the l ight to his neighbor's l and. 

Rodger concl udes that in fact an owner, even in Roman l aw, 

h as a right to a reasonabl e amount of l and, and he concl udes: 

Th e idea of Roman l aw individual ity is 
a myth. Later schol ars have shown that it 
was a l aw of ownership hedged about by re
strictions which took into account the normal 
every day requirements of community l iving.27 

25 
Denman, supra, n. 20, p. 41. 

26
Buckl and and McNair, Roman Law and Common Law, 

Cambridge U. P ress, (1965) . 

27 
Rodger, Owners and Neighbors in Roman Law, Oxford, 

Cl arendon P ress, (1972) p. 3 . 
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A pnrase t hat is found in Roman law is "Dominium est jus 

utendi et abut endi re", which has been said to mean that 

t he right of propert y carries with it the right to use or 

to abuse a thing. Ely argues, however, 

"means t o  use up or consume, but not to 

one should not forget t hat added t o  t he 

t hat "abut endi", 
28 

abuse, " and that 

phrase "est jus 

ut endi et abut endi re" was "quat enus juris rat io pot it ur"-

(in so far as t he reason of t he law permit s) . 

After the fall of the Roman E mpire, t he Angles, 

Jut es, Danes, and finally, t he most important group, the 

Saxons invaded E ngland and thus the Roman land law did 

not exert significant permanent influence on later develop

ments. 

D. Old-E nglish 

In England, the Saxons est ablished the Germanic 

village communit y where according to Hecht , individual 

ownersh ip was very strongly affirmed.
29 

Vinogradoff, 

stat es more part icularly, however, that it is not t he 

individual who comes forward with his right s, but the family, 

and aft er the family comes t he kindred.
3 0 

The family 

holdings of land were called folcland, and the land was 

measured in "hides", a term relat ed t o  "family". The 

open field system used in t he old E nglish agricultural 

communit y was indicat ive of t he st ill powerful communalist ic 

28
El y, supra, n. 9, p. 13 6. 

29
Hecht , From Seisin t o  Sit-In: E volving P roperty 

Concept s (1964) 44 B. U. L. Rev. 43 5. 

3 0vinogradoff, supra, n. 21. 
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forces in the society. F or instance Vinogradoff states: 

Decisions as to the quantity and quality 
of commonable beasts, the putting up of 
hedges and walls, the management of drainage, 
regulations as to the cutting of the grass, 
all had to be made by the community and had 
to be apportioned according to the shares 
held in it by its members. 3 1 

Thus, the basic picture is that of a township (tun) which 

is a combination of shareholders who hold a certain bundle 

of rights in land, but are also subj ected to a set of 

duties in regard to the State (and to the Church) for the 

benefit of all. 

The important point to be made, however, is that 

feudalism in E ngland was not a new concept introduced by 

William the Conqueror in 1066. The Saxons had a reasonably 

well-developed feudal system already built-up by that time. 

This Saxon feudal structure with its hierarchy of powers 

evolved from the earlier community system because military 

and fiscal obligations led to gradual political reorganization 

around an aristocratic basis, particularly during the Danish 

wars. Vinogradoff concludes: 

On th e whole we are, perhaps, warrented to 
conclude, fir�tly, that the manorial system 
arises at the end of the Old E nglish period 
mainly in consequence of the subjection of a 
labouring population of free descent to a military 
and capitalistic class, and, secondly, that the 
personal authority of the lord of the manor is 
gradually gaining the mastery over a rural community 
of ancient and independent growth.32 

31
rd. at 182. 

32rd. at 235 
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Thus, the l and system ul timatel y took shape with a powerful 

king at the apex, then Thegns and E arl s as l arge property 

hol ders, and then geneatas, the geburs, and the kotsetl an, 

at the bottom of the social l adder. �3 
The Geneatas hel d  

their l and in "free" tenure; owing onl y certain specific 

duties to the l ord, whil e geburs and kotsetl an were bound 

with onerous services to perform for their lord. 

From folcl and (fol kl and) , then, the movement was 

toward bocl and which is l and granted by kings to powerful 

l ords by the book, that is, the instrument setting forth 

th e grant. Al ong with the granting of bocl and came the 

practice of inheritabil ity.
3 4 

Bookl and coul d be disposed 

of by its new owner at wil l ,  or sol d, or given away. 

In concl usion, during the ol d E ngl ish period, whil e 

society was moving toward strict feudal ism, it stil l 

retained conceptions of individual proprietorship. This 

conception was greatl y al tered by the 10 66 Conquest. 

E .  Feudal 

. After the conque st of 1066, ol d E ngl ish proprietary 

notions came to an end and from hence forth all l and was 

owned by the king and everybody el se merel y hel d l and on 

a numb er of conditions. The evol ution of tenures and the 

devel opment of estates is a compl icated story that spans 

centuries of change and consol idation. We will onl y touch 

upon some of the main currents in the stream at this point. 

3 3  
see generall y  Denman, supra, n. 20. 

3 4  . 
14 Harr1s, supra, n. . 
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All rights were derived from the king who hel d 

the whol e bundl e of rights over l and and on certain 

services or terms gave a number of these rights to some

one who then woul d divide the rights on certain conditions 

to others, and so forth, in a pyramid structure with the 

king at the apex. The conditions of the tenure, or the 

burdens pl aced on the l and were cal l ed 11incidents 11 and 

incl uded feal ty, homage, wardship, marriage, rel ief, primer 

seisin, aids, fines for al ienation and escheat.
3 5  

Various 

incidents and other services attached to different tenures 

of which there were the 11free 11 tenures, namel y mil itary 

tenures, socage tenure, burgage tenure, gavel kind, and 

frankal moign, and also the 1 1unfree1 1 tenures, cal l ed tenures 

in vill einage. E acn of these tenures carried its own 

special obl igations. For exampl e, the vill ein 11had no 

right to dispose of his goods or l and save as the l ord 

shoul d l et him, n
3 6  

and 11Was at the mercy of the l ord in 

everything short of l ife and l imb. 1 1
3 7  

On the other hand, 

socage tenure, the freeist and easiest of all E ngl ish 

tenures, incl ude the paying of a fixed sum of money 

for the right to hol d l and, not unl ike what we woul d 

consider a rent payment today. 

It must be remembered that this strict triangul ar 

feudal ism did not c?mpl etel y saturate the country. Within 

the "borough 11 or medieval town there devel oped a form of 

3 5
For a general overview see Sincl air, Introduction 

to Real P roperty Law, Butterworths, Toronto (1969) . 

3 6nenman, supra, n. 20, p. 121. 

3 7
Harris, supra, n. 14, p. 3 1. 



money tenure similar to socage, but which also included 

the freedom ·to alienate and devise the property. Thus, 

"the establishment of boroughs by granting burghal 

privileges set up a system of proprietary interests that 
11 38 

cut across the strict feudal proprietorship 

18 

The dominant influence on the common law of real 

property, however, was still the feudal system which left 

an indelible mark. For instance, today we still say that 

all land is owned by the Crown and that we hold the land 

in "free and common socage" tenure and we still use the 

terms "fee simple" to describe a certain type of estate, 

namely the greatest estate possible, and one now tantamount 
to complete ownership. 

This feudal system and its onerous burdens gave way 

in the face of politico-socioeconomic forces leading to 

free "tenures" and more individual freedom in the use 

and disposition of property. Many theorists on property, 

however, look back at the feudal system and applaud a basic 

theory woven within it, namely, that land is held, that 

stewardship rather than ownership is basic, and that the 

holding of land is a reciprocal relationship of rights and 

duties. 

F. Easing of Feudal Burdens 

To begin with, the Magna Carta in 1215, arising out 

of the struggle between the nobles and the king, shifted the 

current by stablizing certain tenurial incidents and thus 

removing some of the flagrant abuses of the lord over his 

tenant, and also established the proposition that no free 

man should be deprived of his liberty and 

38 
Denman, supra, n. 20, p. 164. 
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propert y except upon t he j udgment of his equals or t he 

law of the land. Moyer speaks of the Magna Carta in this 

way� 

This was the first significant step t oward a 
democrat ic government , and a free land system. 
The Magna Cart a took t he making of land law out 
of the hands of local lawgivers and based it 
on interpret ations of t he nat ional Council. 
Steps were taken t hat t ended to stablize and 
regularize charges that were made on the land; 
made free transfer of land possible, and possessory 
rights in land determined by an established court 
system , and prohibited ownership of land by 
religious bodies whereby t he land could be held 
in perpet uit y. 3 9 

Quia Emptores which was enacted in 1290 prevented 

further subinfeudat ion which did much to prevent t he bot t om 

of the triangular social st ruct ure from expanding, and 

eventually led t o  the eliminat ion of all the middle lords 

and their burdens on t he soil. The Statute of Mort main of 

1279 supplement ed the Magna Carta in checking t he rapid 

flow of lands into t he hands of ecclesiast ical bodies. 

F reedom of alienation did not generally exist in 

t he feudal system where one had to have a license from the 

King before land could change hands. A move t oward freedom 

was est ablished in 13 26 under Edward III when some groups 

could alienate freely on t he payment of a fine t o  t he lord. 

The increasing use of money and t he efficiency of t he payment 

of money t o  t he lord rather t han complicated services and 

burdens led to t he gradual shift ing t oward free and common 

3 9o. David Moyer, Land Tenure in t he United States, 
p. 2. 
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rccage tenure and also t o  a market in land. Furt hermore , the 

dro� in population after t r.e Black Death gave many villeins 

bargaining power and led t o  a redist ribution of land.
40 

The culminat ion of t hese forces led t o  t he Tenures 

A�ol it ion Act of 1660 which left only one feudal t enure, 

naroely socage. The onerous feudal incident s were thus 

el iminated, and while the state held quite a number of t he 

sticks in the bundle of right s over t he land, t he individual 

who had a "fee simple" est ate (time on t he land vdt hout end) 

had c o�plete freedom of use and enjoyment and alienation 

subject onl y t o  those rest rictions enforced or demanced ty 

t he stat e for the benefit of t he corr�unit y, the neighbor, 

and t he individual propriet or himself. 

G. The Rise of Privat e Propert y 

The feudal t enant was restrict ed quit e severely in 

the number of right s he could bundle t oget her over a �articular 

piece of land. The ultimat e revolt against this sit uation, 

like a pendulum, swung quit e in t he opposit e direct ion and 

the ext ent of t his swing has had a t remendous effect on 

t he common law. The bundle of right s held privat ely was 

allowed t o  swell, reaching its zenit h in t he 19th cenLury 

during t he period of laissez-faire individualism. The 

privat e t heory of absolut e propert y right s or nat ural 

propert y right s was molded by t he st ruggle in t he 17th 

anc 18t h cent uries against the old restrictions on individual 

enterprise.
41 From t he writings of Grotius, Locke, Bent ham, 

Kant , and Hegel came justification for privat e p ropert y 

40 
Denman , supra, n. 20 p. 15. 

41M. R. Cohen, Property and Sove�eignt x (1927) 13 Cornel 
L.Q. 8. 
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protection and growth. Private property was not a creation 

of government according to Grotius, but preceded it, and 

the latter was bound by natural law to respect property. 

When one mixed his labour with things, the result was 

property, according to Locke, which was a natural right 

independent of human convention. Locke wrote: 

The great and chief end, therefore, of men 
uniting into Commonwealths, and putting 
themselves under government, is the preser
vation of property . • • •  The supreme power 
cannot take from any man any part of his property 
without his own consent. For the preservation 
of property being the end of government, and 
that for which men enter into society, it 
necessarily supposes and requires that the 
people stould have property, without which they 
must be supposed to lose that by entering into 
society, which was the end for which they entered 
into it 
ovm. 42 

The idea of an unrestricted use of property, furthermore, 

:Cecame popular after Adam Smith's Wealth of Nations was 

published. In France and Germany property was granted fa r 

reaching protection by legislation and adjudication.
43 Both 

the French Civil Code and the German Civil Law Code of the 

Empire stressed private property protection. In England, 

Blackstone•s absolutistic thinking about private property 

influenced many: 

There is nothing which so generally strikes 
the imagination and engages the affection of 
mankind, as the right of property, or that 

42Locke, Of Civil Government, 2nd Treatise, Gateway Edition 
(1962) at 102. 

43Gottfried Dietze, In Defence of Property, Henry 
Regnery Comp. ( 196 3} p . 171. 



sole and despotic dominion which one man 
claims and exercises over the external things 
of the world, in total exclusion of the right 
of any other individual in the universe.44 

27. 

Finally, a tyFical passage from Hegel's Philosophy of Right 

illustrates further the individualism of the age: 

A person has the right to direct his will 
upon any object, as his real and positive end. 
The object thus becomes his. As it has no end 
in itself, it receives its meaning and soul 
from his will. Mankind has the absolute right 
of appropriation over all things.45 

It must be remembered that some restrictions on 

property use and disposition did exist and always have existed 

as we mentioned earlier. For instance, we shall examine the 

common law torts of nuisance, negligence, trespass, and the 

princ iple of Rylands v. Fletcher which during this period 

served to restrict the use of private land. However, the 

idea that, the fewer the restrictions on property use the 

better, was the predominant one of that age. Professor 

Cribbet summarizes the mood: 

Property was an individual right to be 
protected, not regulated, by the state. Duties 
there might be but they were minimal and could 
be handled by the ad hoc processes of the 
common law. Translated to the use of land, 
this meant the individual could develop it 
as he pleased and the public welfare would 
be served by the collec tive results of the 
individual's freedom of action. Property 

44
2 Blackstone, Commentaries, 1-2. 

45
Hegel, Philosophy of Right, s. 44. 
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could be controlled by laws, but legislative 
tampering must be viewed 'lr.ti u·_ suspicion since 
the individual's use of his own land was 
protected by the Constitution, the laws of 
God, and the writings of philosophers. 46 

This attitude influenced greatly the development of both 

colonial America and Canada. 

H. The New World 

While the seignorial system did exist in Quebec from 

1626 to 1854, many immigrants to North America, often left 

Europe, precisely because they wanted to get away from restric

tive feudal tenures. The abundance of land and the desire 

to develop the colony, led to the availability of land under 

the freest of English tenures. For instance, the Ruperts 

Land Charter of 1670 which included the area which is now 

Alberta, established that "free and common" socage was to 

be the tenure of the territory. In colonial America particular 

emphasis was placed on the development of a new land system 

that allowed maximum individual control. Charges upon the 

land were soon reduced to taxes only. The 1776 American 

revolution, furthermore, was in no small way a revolution 
� . . . h 

47 
h 'd f h t empl1as1z1ng property r1g ts. T e 1 ea o t e governrnen 

as the protector ra�her than the regulator, was placed 

firmly into the United States Constitution. Amendment V 

states: 

Nor shall any person • • • be deprived of 
life, liberty, or property, without due process 

46
cribbet, Chan§ing Concept in Land Use (1965) 50 

Iowa Law Review, p. 24 • 

47 
See Moyer, supra, n. 38. 



of law; nor shall private property be taken 
for public use, without just compensation. 

Amendment XIV states: 

S. 1 . . .  No state shall roake or enforce any 
law which shall abridge the privilege and 

24 

nor shall any state deprive any person of 
life, liberty, or property, without due 
process of law, nor deny to any person 
within its jurisdiction the equal protection 
of the laws . . 

s. 5.The Congress shall have the power to enforce, 
by appropriate legislation, the provisions of 
this article. 

Rather than the conception of the Crown granting a bundle pf 

rights to the individual, we see the social contract theory 

of individuals having the whole bundle and then granting a 

few sticks to the sovereign for the good of all citiziens. 

Due a great deal to Herbert Spencer the idea of laissez-faire 

exercised great influence upon the United States,48 and 

generally the courts as well as tne legislators protected 

property. 

A typical opinion is that of Mr. Justice Paterson in 

Van Horne v. Dorrance, 2 Dall. 304 (1795) : 

The right of acquiring and possessing 
property and having it protected, is one nf 
the natural, inherent, and inalienable rights 
of man. Men have a sense ofproperty; property 
is necessary to their subsistence, and correspondent 
to their natural wants and desires; its security 
was one of the objects that induced them to unite 
in Society. No man would become a member of a com
munity, in which he could not enjoy the fruits 

48
oietze, supra, n. 42 at 67. 



of his honest labor and industry. The pres
ervation of property, then, is a primary 
object of the social compact. 

25 

The settlement of the U. S. west presents a case study 

of this individualism of the new world. Nearly all the 

land in the west became the property of the U.S. federal 

government whose policy was to convert it from public to 

private property as soon as possible. The feeling was that 

a nation of freeholders would be established whose self

interest would give rise to maximum production. 

The principle of laissez-faire and caveat emptor 

applied and if a person ended up buying submarginal or even 

useless land he alone would be blamed for the result. On 

one side, John Quincy Adams and others struggled to secure 

compact settlement of the land and to make it a source of 

public benefit as well as private property. On the other 

side, Jefferson, Benton and Andrew Jackson urged the policy 

of rapid and extensive settlement, to build a nation of 
·

individual freeholders.
49 Throughout the nineteenth century 

disposal of the public domain was perhaps the most important 

factor in the political as well as the economic life of the 

United States.
50 

The Northwest and Southwest Land Ordinances 

which formalized in general terms the tenures under which 

the unsettled areas of the West would be developed encouraged 

individual ownership of family-sized farms. Up to 1828, half 

the land disposed of, was literally given away and it was 

clear "that the government would not set out to conserve, 

protect, or develop the public domain. "51 The Pre-Emption Act 

49
John Delafonse, Land Use Controls in the u.s., 

M.I.T. Press (1969) , p. 17. 

50clawson, supra, n. 17, at p. 54. 

51Bryant, p 16 t 70 su ra, n. a p. . 
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of 1841 legalized the "prescriptive" right of squatters to 

acquire land on which they had settled and the Homestead 

Act of 1862 offered a free 160 acres of public land in the 

West to those who settled and improved it. The basic problem 

was the speculation that accompanied these Acts and the 

lavish donations of lands to railroad companies in an 

era of "highly elastic business ethics and relatively weak 

governments"52 Whatever the case, the American view of property 

as a natural right or as an absolute right. was strengthened 

more than ever by the colonial experience. Of course, when 

new land always seemed available on some frontier not much 

pressure to restrict land uses existed. By 1954, seventy 

per cent of the land area of the continental United States 

had passed into private ownership. 53 

The Canadian west also had a free homestead system and 

a period of railroad grants from 1871 to 1894. For instance 

the C. P. R. Charter provided for a grant of 25 roillion acres. 

Whether this great give-away was efficient or not, the 

ultimate result was to establish firmly individual private 

ownership of the soil, and the frontier psychology which 

accompanies it. This ideological conception of landholding 
is still a part of our social milieu today. 

I. The New Theorists: The Socialization of Property 

St. Thomas Aquinas once wrote that "the proper object 

of law is the well-being of the whole community. "
54 

During 

52Id. at 76. 

53 
u. s. Bureau of the Census, (77 ed., 1956) . 

54
summa Theologica, Prime Secundo, qu 90, Article 2. 
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the period when the pendulum was moving toward a swollen 

bu ndle of right s held privately in land, Blackstone 

c oul d write: 

So great, r:no reover, is the regard of the 
law for privat e prop erty that i t  wi ll not 
a ut horize the least violati on of it, no, 
not even for the general good of the whole 
corn munity, S S  

The reaction against this t endency of placing pri vate over 

publi c int erest s had however, alread y begun . While we '\'lOU ld not say 

that the pendulum has swung completely i n  the opposite 

di rec t io n, we can say that the extent of its swing toward 

very well prot ect ed pri vate interests in land h as certainly 

been modified and controlled. 

Law is a reflection of the society i t  serves and thus 

t he ri se of legal cont rol over propert y was influenced to a 

large extent by new thought emanating from new theorists. 

However new according to the tenor of the age, however, th eir 

thi nkj n g  was actually a looki ng back to previ ous truths, looki ng 

back to Aqui nas, for example, just like Renaissance men 

looked back to the c lassical world for i nspiration. In 

Germany, the influent i al Professor Ru dolf von Jhering's thinking 

ran at cross- purpos� s wit h  those who would argue that property 

rights are natural and ordai ned: "The 'principle of the 

i nviolabilit y of property means t he delivery of society i nto 

the hands of i gnorance, obst inacv and spite . "
56 

Leon 

Dugu it in France was in the mainstream of th is soci ologi cal 

pe r spective on property as well. Dug11 i t wrote: "P rop ert y 

55
1 Blackstone Commentaries 139. 

56
Jh . d er1ng1 Law as a Means to An En 1 ( 1913) 1 P •  38 9. 
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is no longer the subjective right of the proprietor, but 

the social function of the holder of wealth."
57 

French 

jurisprud ence, furthermore, developed the doctrine of 

"abuse of right" ( abus de droit) . Professor Friedmann 

has portrayed clearly the civil law ' s development from 

the concep tion of dominium to the functional concept of 

property as an econ omic po wer which must be controllec and 

directed.
58 

Of course, Prou dhon, Marx, William Godwin , 

H enry George, and left wing movements i n  general had great 

influence on the theory of property. Y et the men who 

perhaps actually directed the traffic were those who did 

not wish to overthrow private property in l�nd at al l, but 

wished to reinstate a more conservative view of what private 

property meant. 

The look ing back had to do with the realization that 

property had never been absolute, that the laissez- faire 

writers had often been misinterpreted. Benthan, for all . 

his suppcrt of p rivate property rights, recognized that there 

could be no absolute property rights. Such rights were at 

least subordinate to the needs of the state in maintaining 

security, and pro perty was a creation of the law, not a 

natural right.
59 

In the United States economists such as Richard E ly 
Simon Patten, and John R. Commons questioned the doctrine 

of laissez-faire as related to the land market; and the "look 

back " in their cases involved to some extent a new appreciation 

of the old feudal system. Obviously feudalism had degenerated 

5 7
Duguit, Transformations Du Droit Prive ( 1 912 ) p. 158. 

58
F ' d h . . r1 e man, .Law 1r1 a C ang1 ng Socl e"C y 

59 
Bentham, supra, n. 8 at 1 1 3. 

( 1 959) . 
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in to an onerous clas s s ys tem; but the poin t was made that 

a clear recogn ition of "duties " in holdin g lan d exis ted during 

the period. As Bryan t puts it: 

Let it n ever be forgotten , in s pite of the 
general n otio n of feudalis m as s omethin g 
oppres s i ve,  that it was firmly bas ed, in 
theory at leas t, on an excellen t an d logical 
balan ce. All lan d was , in theory at leas t, 
held of the kin g, as repres en tin g the 
commun ity as a whole, in return for certain 
s ervices and obligations . T here was a n eat 
balan ce between rights and obligation s 
carefully s et out. 

This s ys tem fell apart, or rather was 
overtaken by the evolution of s ociety. In 
the upheaval of chan ge it was n ot difficult 
for men of s ubs tan tial wealth an d power to 
hold on to the rights , an d forget about the 
obligations.  G O 

The early twentieth cen tury theoris ts realized again that 

the bun dles of sticks were bun dles of rights an d duties , 

not jus t a bun dle of rights . Richard T.  Ely, for ins tan ce, 

was very in fluen tial in his time, in emphas izin g that while 

private property s hould be kept as an in s titution, the 

bun dle of s ticks s hould be modified in its extens ivity 

and in tas ivity.
61 

Rather than lookin g at property purely 

on the con ceptual level of rights , Ely concluded: 

T he truth is , there are two s ides to private 
property, the in dividual s ide an d the s ocial 
s ide. T he s ocial s ide is an es s en tial part of 

60 B rya n t, s upra, n .  16 at 3 49. 

61
Ely, s upra, n. 9 at 79. 



the in stitution itself. It is just as much 
a part of private property, as it exists 
at the present time, as the individual side 
is a part of it. T he two n ecessarily go 
together, so that if on e perishes the other 
must perish. The social side limits the 
individual side, an d as it is always present there 
is n o  such thin g as absolute private property. An 
absolute right of property, as the great j urist, 
the late Professor von T hering say s, would result 
in the dissolution of society . • • .  because 
pr ivate rrcp ert y then becumes an irr� ossibility, 
in asmuch as it would destroy social life • • • •  

Which is domin ant? T his question we must ask 
and it must be an swered. Which side is to be 
domin ant, the social or the individual side? 
One side or the other must be domin an t, because 
in the very n ature of thin gs the two have to 
come in to con tact, an d on e side or the other 
must yield in case of conflict. We must face 
this question, and we therefore lay down this 
proposition, which con stitutes the social theory 

30 

of property, n amely; Private propert� is established 
and main tain ed for social purposes. 6 

Fin ally, when we study n uisance law in a separate section later 

on, we will n otice the idea that restrictions can be positive 

to property value rather than n egative. T he oft- quoted 

statement of Professor Cohen ' s  illustrates the poin t :  

T o  permit an yon e to do absolutely what he 
likes with his property in creatin g  n oise, 
smells, or dan ger of fire, would be jo 
make property in gen eral valueless. 6 

IV 

TWENTIETH CENTURY : THE RESERVED RIGHT : 
EMINENT DOMAIN, POLICE POWER, ESCHEAT, AND TAX 

Basically this lookin g back to the past and n ew re

orientation in thinkin g about private property recogniz ed 

62 
Id. at 136. 

63
cohen, Property and Sovereign ty ( 1927) 13 Cornell 

L . Q. 8 at 21. 
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the landholder with his bundle of rights and duties and also 

recognized a society which alw ays reserved at least four of 

the possibl e rights ; namel y ,  the right to pol ice , that is the 

right to regulate the right to tax , the right of eminent 

domain , and the right of escheat. All property is bought , 

sol d ,  and owned subj ect to the exercise of these powers. Let 

us look at each one very briefly as an introduction to the 

l and use pl anning l aw that we shal l deal with later. 

If one dies intestate , without spouse or kin the 

ownership of his property will " escheat" { revert) to the 

state. In Al berta , we have for example , the Ul timate Heir 

Act , R : s. A. 1970, c. 376 ,  as amended S. A. 1973 , c. 58. Until 

the 1973 amendment , the Universities Commission w as deemed 

to be the ul timate heir , but with the abolition of the 

Commission the " Crown in right of Al berta" is the ul timate 

heir a gain. 

T he right to tax is well-known by us all ,  and 

although we admit that afew people stil l consider all forms 

of taxation as robbery , it is difficult to envision how a 

community coul d begin to exist without such funds. Of 

course , if one bel ieves in absolute property , it is diffi-

cult to find any j ustification for the right of taxation "which 

is a claim on the party of the general publ ic grounded in the 
64 

social side of private property. " 

T he pol ice power has been w ith us l ong as civi

lization. Police comes from the G reek word T y  o )o.. u TE L. "o.. 

and it means " pol icy" , public policy , or the wel fare of the 

state. Bl ackstone defined pol ice power as : 

• . • the due regul ation and domestic order 
of the kingdom , whereby the individuals of 
the state , like members of a well -governed 

64
Ely , supra, n. 9 at 255. 



famil y, are bound to conform the ir ge ne ral 
be havior to the rule s of proprie ty, good 
ne ighborhood, and good man ne rs, and to be 
de ce n t, in dustrious, �n d  unoffe n sive in the ir 
re spe ctive station s. 6 
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T he pol ice powe r rel ate s to the sove re ign powe r of 

the gove rnme n t  to l imit person al l � be rtie s and property 

rights for the publ ic he al th, moral s, and safe ty. While 

in the Un ite d State s the powe r is l imite d by the 14th 

Ame n dme n t  of the fede ral con stitution , quote d e arl ier, 

in Britain the le gisl ature is supreme and the ore tical l y  

the le gisl ature coul d take away al l prope rty, re bun dle it, 

an d re grant it at will .  Can ada foll ows the British e xample 

in te rms of the supremacy of Parl iame n t  and Canadian courts, 

base d on positivistic j urisprude n tial theory, wil l not 

ge neral l y  con ce rn themsel ve s  with the wisdom, justice or 

fairne ss of le gisl ation. The "re al ists" woul d add, of course ; 

that the courts do so indire ctl y eve n  if the y don 1 t  admit it. 

At an y rate , Can adian le gisl ature s are l imite d to some e xte n t  

in the e xe rcise of the ir pol ice powe r be cause of the division 

of powe rs between the fe deral an d provinc ial gove rnme n ts 

givin g rise to the possibil ity of le gisl ation be in g de cl are d  

ul t�a vire s. We may be movin g toward e n tre n che d con stitu

tion al l y  protecte d rights as ill ustrate d by � v. Drybone s, 

[ 1970] S. C. R. 282, but it is premature to asse rt a con cl usion 

in the matte r, parti6ul arl y in the l ight of re ce n t  decisions. 

T he use and disposition of our bundle of rights can 

be re gul ate d by the state un de r the state 1 s  pol ice powe r, whe re 

nece ssary to prote ct an d promote the publ ic he al th, safe ty, 

moral s, an d gene ral welfare . Spe akin g of the Un ite d State s, 

Harris make s the poin t that: 

65 
k . Blac stone , Comme n tar1 e s  1 62. 
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Under the poli ce power, mi ni mum standards 
may be establ i shed, the mai ntenance of whi ch 
i s  req ui red of the i ndi vi dual . The very 
vagueness of the due process and the publ i c  wel
fare cl auses leave the nature and mag�t tude of 
the pol i ce power di ffi cul t to assess. 

The attempt i n  the Uni ted Sta tes to fi nd the l i mi ts of the 

pol i ce power i s  i mportant because the proper exerci se of 

the poli ce power means that no compensati on for such regu

l ati on need be pai d to the l andowner. The property owner 

may suffer a l oss, but the regul ati on i s  not considered a 

" taki ng", but si mply a l i mi tati on on the owner's use i n  

the i nterest of the communi ty.  

F i nal ly ,  the rig ht c f  the soverei gn to acqui re pri vate 

property for publ i c  use { wi th pay ment of compensati on) throug h 

the power of emi nent domai n, has, l ike the pol i ce power 

been wi th us as a central part of ci vi l i zati on all along. 

Straub says: 

Emi nent domai n i s  an attri bute of soverei gnty 
whi ch i s  as enduri ng and i ndi structi ble as the 
state i tsel f. It exists i ndependently of any 
consti tuti on for no state can exi st wi thout i t. 
As the term i tsel f connotes, i t  i s  superi or to 
all pri vate ri ghts and i t  i s  exerci sed by the 
soverei gn for the �9rnrnon good and general wel fare 
of all the peopl e. 

Of course, i n  the Uni ted States the consti tuti onal i ssue 

pl aces i ts l imitati on on the power of emi nent domai n and 

property cannot be taken except through due process of l aw 

and for the general wel fare. The tak i ng of property or 

rights must be for the publ i c  purpose prescri bed by l egi sl ati ve 

66
Harri s, supra, n. 1 4  at 

67
see Ely supra, n. 9 at 484.  
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statute, and, second, there must be just compensation made 

to the owner of the property taken (Boom e o. v. Patterson 

98 u . s .  403 (1878) ) .  

One prob lem tha t  we will come across in our examina

tio n of land use planning law is that a fine line can exist 

between the police and eminent domain power. A fine line 

can exist between permissible regulation of property and 

unconstitutional taking of prope rty rights. Ordinarily 

the police power operates on the use of private property 

in private ownership, as compared to the right of eminent 

domain which is the power of a sovereign state to take 

pr operty for public use without the owner's consent. But, 

. . . the exercise of t he police power may deprive 
an owner of his property and destroy his property 
right without actually condemning the property 
and in such cases the property is not t aken in 
the strict sense of an eminent domain taking. 
Rather, the property is regulated for the purpose 
of promoting the health, safety, or welfare of 
the community, and no compensation need be given 
the owner. 68 

When the regulation actually becomes a "taking", however, 

is a recurring problem for the courts to decide. 

"Due process " . and the concept of "public welfare" 

are expansive concepts changing to serve societies' needs, 

and thus the use of both police power and eminent domain power 

evolved in the twentieth century. Canadian directions in 

legislative control of use and d isposition of interests in 

land are not essentially dissimilar to the American movement 

despi te the constitutional differences. A brief look at 

some historical directions would be helo ful. 

p. 10. 

68
John M. Cartwright, Farm and Ranch Real Estate Law, 
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V 

RISE OF SOCIAL CONTROL 

Social l egisl ation has removed cert ain sticks and 

restrict ed a number of sticks in the bundl e of ownership. 

Social l egisl ation has had a l ong evol ution since the 

abuses arising out of the industrial revol ut ion began to 

be controll ed by l egisl ative measures. F rom t he "cowboy" 

economy, in which the earth provided unl imit ed reservoirs 

of everything, we have evol ved t o  the "spaceman" economy 

in which man t ries to find his pl ace in a cycl ical eco-
69 

l ogical system. F rom the concept of private ownership 

of space "down to the cent er of the earth and up t o  heaven" 

we nave moved toward the fundamental assumpt ion, "that 
70 the l andowner hol ds h is l and for the publ ic good. " In 

the words of one propert y writer: 

As one l ooks back al ong the historic road 
t raversed by the l aw of the l and in Engl and and 
in A merica, one sees that a change from the 
viewpoint that he who owns may do as he pl eases 
wit h what he owns, t o  a p osition . whi ch hesit a
t ingl y embodies an ingredient of stewardship, 
which grud gingl y, but st eadil y, broadens the 
recognized scope of social int erest in the 
ut il izat ion of things. 71 

The forces b eh ind this evol uc ion are varied. As the organi

zat ion of cities grew more compl ex and crowded, and the 

shift from rural to urban l and use t ook pl ace, "the indi

vidual 's personal propert y rights confl ict ed more and more 

69
see B oul ding, "The Ec onomics of Coming Spaceship 

Earth", The Environment al Handbook ( 1970) p. 96. 

70
Jennings 49 Harvard L. R. 426. 

71 
5 Powell ,  Real Property ( 1 962) at 494. 
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with the coll ective int erest of the entire community . "
72 

We have mentioned some of the theorists who infl uenced 

the movement toward a sociol ogical view of property , and 

government l eaders fell into st ep as society began t o  

mirror the new views. For inst ance, unl ike those l eaders 

who had participat ed in the give- away of the publ ic domain, 

Theodore Roosevelt who became president in 1901, advocat ed 

conservat ion and rat ional devel opment. A Recl amation Act 

was passed in 1902 and the National Forest Service was set 

up in 1905 . 

C hanging judicial thought was an essent ial part of 

the evol ution, as wel l .  What was said by Mr. Justice Hol mes 

in dissent in L ochner v. New Y ork 198 u . s .  45 ( 1905 ) at 

75 , woul d soon become the maj ority opinion: 

This case is decided upon an economic 
theory [ l aissez faire] which a l arq e part 
of t he country does not ent ertain. . . The 
l iberty of the citi zen to do as he l ikes so 
l ong as he does not int erfere with the 
l iberty of others t o  do the same, which has been 
a shibbol eth for some well- known writers, is 
interfered with by school l aws, by the Post 
Office, by every st at e  or muni cipal inst it ution 
which t akes his money for purposes thought 
desirabl e, whether he l ikes it or not . The 
Fourteenth Amendment does not enact Mr. Herbert 
Spencer's Social Stat ics . . • .  [A] const it ut ion 
is not int enqed t o  embody a part icul ar economic 
theory ,  whether of pat ernal ism and the organic 
rel at ion of the cit izen t o  the St at e  or of 
l aissez faire. 

C ourts began to accept many regul at ions as reasonabl e 

exercises of the pol ice power. The t rend can be t raced 

over a period of a few y ears. I n  1889 a decision deal ing 

72B ry ant, supra, n. 16 at 2. 
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with a l aw banning spite fences or wal l s  still maintained 

that 11 at common l aw, a man has a right to build a fence 

on his own l and as h igh as he pl eases, however much it 

may obstruct his neighbor' s  l ight and air . .. But Justice 

Hol mes speaking on the same issue refl ected the new 

concepts: 

I t  is pl ain that the right to use one ' s 
prop erty for the sol e purpose of injuring 
oth ers is not one of th e immediate rights 
of ownership. I t  is not a right for the sake 
of which property is recognized by the law . 
. • . We are of the opinion that th e statute, 
thus concerned, is within the l imits of the pol ice 
power, and is constitutional. 

(Rideout v. K nox 19 N. E. 3 90 (1889) ) 

Whil e we shall see in our study of nuisance law, that 

restrictions on property rights for the benefit of others 

was l ong acceptabl e, the Supreme Court of the U . S. in 1906 

rejected the view that the pol ice power was merel y negative 

in character. Not onl y coul d it be used to 11 S uppress11 but 

it coul d be used to 11 bring about11 (C. and B. and o .  R. R. Co. 

v. Drainage Co. 200 U. S. 561 (1906) ) , 

The expansion of the pol ice power incl uded the power 

to regul ate the use of privatel y owned l and through zoning 

ordinance;;o , While nuisance l aw had been utilized a great 

deal to keep certain undesirabl e property uses out of 

residential areas, zoning l aw soon repl aced the g reater 

part of the 

the cities. 

and thus had 

need for private nuisance litigation within 

z oning prescribed how l ands shoul d be used 

a profound effect on the freedom of the 

individual " to do on his property what he wanted. 11 Z oning 

probabl y got its start in G ermany in a pl aced call ed Al tona 

in about 1884, and the real father of zoning as we know 
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it today was a New Y ork Attorney cal l ed B assett.
73 

Rudi

mentary ordinances regul ating buil ding h eight and l and 

use appeared as earl y as 1 909 in B oston and Los Angel es. 

In the United States, the earl iest zoning l aws 

re gul ated against property uses causing noxious odors, or 

h eal th h azards. Regul ations of this nature were widel y 

enacted and generall y  uph el d  by the courts. However, th ey 

were not comprehensive in nature, but aimed at specific 

probl ems l ike sl aughter-h ouses and stabl es.
74 

As th ings 

got more compl icat£d the state of New Y ork enacted the 

first zoning enabl ing act in 1 91 4 and in 1 91 6  th e City of 

New Y ork enacted th e first compreh ensive zoning ordinances, 

dividing the city into use districts. Th e twentieth 

century social control over l and h ad begun. The state 

l egisl ature then granted the City th e power to "regul ate 

and l imit the h eigh t, bul k and l ocation of buil dings • 

the � ea of yards, courts and oth er open space, and the 

density of popul ation in any given area • • • .  "75 
This 

l egisl ation was subsequentl y sustained in a state court 

a year l ater ( Lincol n Trust Co. v. The Will iam B uil ding Co. 

2 2 9  N. Y .  3 1 3 ,  1 2 8 N. E .  2 09 ( 1 92 0) ) .  As compreh ensive 

zoning ordinances were passed across th e United States, 

however, many oth er courts decl ared them unconstitutional 

as viol ations of the 5th Amendment-- as appropriation of p rivate 

property with out compensation . Adverse decisions were 

rendered in Mississippi, New J ersey, Maryl and and G eor gia.
76 

7 3 ' ' 1 Pl . . 1 
. . See Mun1c1pa & ann1ng Law Mater1a s, Cont1nu1ng 

Legal E ducation, B anff 1 971 , p. 3 .  

74
see Anderson, American Law of Z oning ( 1 968) . 

75
N. Y .  G en. City Laws s. 2 0 ( 2 4) ( McK inney 1 968) . 

76 
Del afons, supra, n. at 2 6. 
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However, zoning, l ike nuisance l aw, whil e restricting uses 

of property, al so can have the effect of protecting the 

val ue of property in a neighborhood, and thus zoning l aws 

prol iferated. It is not difficul t to modify private 

property rights in return for higher property val ues.
77 

As Cribbet puts it: 

These new zoning l aws were justified on 
the basis of sel f-protection; they rearranged 
the rul es for the protection of private 
property, but they did not material l y  al ter 
the concept. T he publ ic interest, the 
pl anning function, the social wel fare might 
al l be invol ved, but the principal val ue 
to be conserved was the economic worth of 
the individual tract of l and. 78 

In 19 23 , Wisconsin extended zoning to l and areas 

outside of the corporate l imits of municipal ities and in 

19 29 it authorized rural zoning.
79 

Nineteen states 

adopted the Stand ard State z oning E nabl ing Act in 19 25. 

T his A ct had been drafted by an Advisory Committee on 

Buil ding Codes and Z oning appointed by Secretary of Commerce, 

Herbert Hoover.
80 

The most important event came in 19 26 when the 

constitutional ity of a zoning ordinance was tested by the 

Supreme Court. T he 
·
l andmark decision of Vil l age of E ucl id 

v. Ambl er Real ty Co. 272 U. S. 3 65 (19 26) opened the door 

and val idated the comprehensive zoning pl an decl aring that 

77 
Id. at 23 . 

78
cribbet, supra, n. at 

79Beuscher and Wright, Land Use (19 69 ) at 3 24. 

80cribbet, supra, n. at 256. 
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the ordi nanc e must be "cl earl y arbit rary and unreasonabl e, 

h aving no substantial rel ation to the publ ic h eal th, 

safet y, moral s, or gener al wel fare" before it c an be de 

cl ared unc onstitutional (Id. at 3 95 )  • Ambl er Real ty 

introduc ed evidenc e showing that some of its l and which 

had been z oned resident ial was worth $ 10, 000 per ac re. 

The Realt y  Company obviousl y c ontended th at this amounted 

to an unl awful c onfisc at ion of val ue without c ompensat ion, 

bearing no substant ial rel ation to the heal th or safety 

needs of the c ommunit y .  The c ourt fel t ouherwise, and aft er 

the Euc l id dec ision, 

Courts have c onsist entl y hel d that where 
the property was not deprived of all pro
fitabl e remaining use and where the regu
l at ion is rat ional ly rel ated to a c ompre
hensive pl an, the z oning ordinanc e wil l be 
uphel d. 8l 

The expansi on of the " publ ic wel fare" and pol ic e 

power was cl earl y rec ogniz ed by Justic e Sutherl and in the 

Euc l id c ase: 

Unt il ree ent years, urban l ife was c omparativel y 
simpl e; but with the great inc rease and c onc en
t rat ion of popul at ion, probl ems have devel oped, 
and c onstantly are devel oping, whic h require, and 
will c ontinue. to require, additional restrict ions 
in respec t of the use and �c upat ion of private 
l ands in urban c om munities. Regul ations, the 
wisdom, nec essit y and val idity of which, as 
appl ied to exist ing c onditions, are so apparent 
that they are now uniforml y sustained, a 
c ent ury ago, or even hal f a c ent ury ago, probabl y 
woul d have been rejected as arbitrary and oppressive 
. . • .  [W] hil e the meaning of c onstit utional 

8 1
From Euc l id to Romapo, 

Re vi ew,  p. 59 . 
(1973 ) 1 H ofst ra Law 



guarantees never varies, the scope of 
their application must expand or con tract 
to meet the new and different conditions 
which are constantly coming within the 
field of their operation. 

{ Id. at 3 86-87) 
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Subsequent to the Supreme Court's decision in E uclid, 

judicial opposition to the principle of comprehen sive 

zoning virtually disappeared, and zoning spread across 

United States. E uclid hinged on the concept of how wide 

the police power was. The Supreme Court of the U.S. had 

previously given broad interpretation to the police power 

in Bacon v. Walker 204 u . s .  3 11, { 1907) , where the court 

said: 

. • . [ t] hat power • . .  embrances regulations 
designed to promote the public convenience or 
the general prosperity, as well as regulations 
designed to promote the public health, the 
public morals or the tublic safety. 

The police power evolved further and in Berman v. P arker 

3 48 u . s . 26 { 1954) Justice Douglas in the majority opinion 

stated a wide principle: 

The concept of the public welfare is 
broad and inclusive. The values it repre
sents are spiritual as well as physical, 
aesthetic as well as monetary. It is within 
the power of the legislature to determine 
that the community should be beautiful as 
wel l as hea lth� ; spacious as well as clean, 
well-balanced as well as carefully patrolled. 
In the present case the Congress and its 
authorized agencies have made determinations 
that take into account a _ wide variety of 
values. It is not for us to reappraise them. 
If those who govern the District of Columbia 
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decide that the nation's capital should 
be beautiful as well as sanitary, there 
is nothing in the Fifth Amendment that 
stands in the way. 
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We shall return to the problem of how wide the 

police power could or should be when we deal with land 

use planning law later on in the report. 

British Control over land use began earlier and 

has been more comprehensive than the North American experience. 

Cheshire states that the 

. . first planning statute was passed 
in 1909, though it only applied to "town" 
planning and planning on the fringes of 
existing towns at that. Planning control, 
which was still potential rather than actual, 
later came to be extended more generally over 
towns, and then over the countryside also. 
Finally, in 1943, the general extent of 
control became actual instead of potential 
and the modern planning era opened.82 

Again we shall. look at the British developments later on in 

the report. 

Finally, at the start of the twentieth century, Alberta 

was living through a wildly speculative land boom which 

had to be controlled by the passage in 1913 of the Town 

Planning Act. Noel Dant has commented that: 

It included, among other things, provisions 
relating to the preparation of Town Planning 
Schemes. Subdivisions in excess of 25 lots 
had to be proven to meet a bonafide demand. 
The sale of unregistered parcels was a 
statutory offence. Reference was also made 

82 h' Ches J.re 



to traffic, sanitary conditions, general 
amenity and convenience.83 

43 

The Act was apparently not actually used very much and in 

1922 the United Farmers Government introduced Town Planning 

Commissions for the first time, such commissions being 
• • 11 1 . h 84 

respons1ble for "carry1ng out Town P ann1ng Se ernes. 

Another Act was passed in 1928 making provision for a 

Provincial Planning Board. Finally, 

In 1929, the 1922 and 1923 Acts were repealed 
and the title "The Town Planning Act" was re
introduced. This new Act partly consolidated 
provisions of the two earlier Acts and in a 
complete rewrite, the Act received a new format, 
being broken down into parts, with Part I 
repeating the 1928 Act, Part II was devoted 
to Town Planning Commissions, Regional Planning 
Commissions, official Town Plans and Schemes, 
Zoning by-laws and Appeals. Part III dealt 
with damages and enforcement and Part IV was 
devoted to the control of subdivisions. As a 
result, Edmonton, Calgary and thirty odd smaller 
urban municipalities adopted zoning by-laws.85 

Thus, social control over private property use began 

in Alberta, and we shall examine it with more depth in our 

later study as well. 

VI 

THE NATURE AND EXTENT OF "THE BUNDLE OF RIGHTS" 

A. Introduction 

Let us presume that someone owns the whole bundle of 

rights possible over a piece of land except, of course, those 

83Noel Dant, "Planning Law", supra, n. 72 at 63. 

8 4Id. at 64. 

85Id. at 65. 
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rights that are reserved by society. Before we can discuss 

restriction on the ownership bundle we want to know the 

nature and extent of the bundle in the first place. A 

good way to start is with an examination of some of the 

sticks in the bundle relating to the surface area, the 

space above the surface, the space below the surface, and 

the neighboring soil supporting the surface. We want to 

know the extent or possible dimension of the container of 

space that the layman claims to "own". 

B. Airspace 

First of all, what interest does the surface owner 

have in the collli� of space that extends upwards over his 

land? Now, we are speaking about space, not air. Particular 

air molecules can move from place to place capable of 

being owned, if at all, only when captured. Our legal issue 

deals rather with the interest of the estate owner in the 

fixed column of space (area) above the surface of his land. 

As we have mentioned, the Roman law tended toward 

absolute property ownership rights. The classical "dominium" 

of the Roman Law meant full and free use of all the area 

above the land and freedom from interference with the air 

b 
86 

h . . . 11 • 1 . d a ove. T e Lat�n max�m, CUJUS est so urn eJUS usque a 

coelum" probably originating from Jewish law, 87 expresses 

86Abramovitch, The Maxim "Cujus Est Solum ejus Usque 
ad Coelum" as Applied in Aviation (1961) 8 McGill L. J. 247. 

87rd. at 248. 
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the idea that whoever owns the soil owns all that lies 

above it. This is part of the theory of the "infinite 

carrot " or 0wnership of all above to heaven and below 

to the center of the earth. It is only a fanciful maxim 

rather than a legal principle. Even in Roman Law it was 

fanciful. Professor Van Jhering came to the conclusion 

tnat the owner of the soil was also the owner of the aiF

space above, but only to the extent required to satisfy 

his practical needs, and that Roman jurists would not have 

accepted such an "abuse of logic" as ownership in space 
· 1 '  . 88 h h M . ' w1tnout 1m1t. W atever t e case, cNa1r suggests tnat 

the maxim in itself has no authority in English law, 89 

although it is often quoted. What support the common law 

gives to ownership of airspace is a controversial question, 

particularly since the advent of the airplaine and the question 

of whether the airplane trespasses on your land when it 

flies over it. While no support exists for the idea of 
90 unlimited rights into the infinity of space over land, 

some controversy exists between supporters of the theory 

that you actually own space up to some height of potential 

use, and those who insist that you don't "own " space at 

all, but incidental to the surface ownership you have the 

usufructory right to aiEspace which is merely part of the 

general right of the property owner to the uninterupted use 

and enjoyment of his land.91 If one actually owned airspace 

88see Id. at 252. 

89M .,l . r cr'ja1r, The Law of the Air (1953) 

9°
Fleming, The Law of Torts at 43. 

91Richardson, "Private Property Rights in Airspace 
in Common Law " (1953) 31 Can. B. Rev. 117. 
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and someone or something encroached into it, the surface 

owner could bring an action for trespass, while if he 

merely had a usufructory right, the action would be brought 

for nuisance. This is important because in the case of 

trespass the invasion of the property gives the plaintiff 

a right of action irrespective of any damage, whereas 

nuisance is an interference such as materially interferes 

with the ordinary comfort of human existence, and damages 
92 must be proven. 

The cujus est solum maxim, if not taken literally, 

nevertheless still exerted considerable influence on the 

common law. For example, Bury v. Pope (1586), 1 Cro. 

Eliz. 118 held that one neighbor could build as high as 

he wanted even if it cut off his neighbor's light; and the 

maxim cujus est solum was used for justification. In 

Pickering v. Rudd (1815), 4 Campb. 219, 171 E.R. 70, however, 

Lord Ellenborough rejected the literal cujus est solum rule 

and stated: 

Nay, if the board overhanging the plaintiff's 
garden be a trespass, it would follow that an 
aeronaot is liable to an action of trespass 
. . . at the suit of the occupier of every 
field over which his balloon passes in the 
course of his voyage. If any damage arises from 
the object which overhangs the close, the 
remedy is by an action on the case. 

(Today this would likely be an action in nuisance. ) 

After Kenyon v. Hart (1865), 112 E. R. 1188, however, the 

trend was back to the idea of ownership of airspace, and 

trespass was successfully claimed when a horse put his 

head into an adjoining field's airspace to bite another 

92see Abramovitch, supra, n. 85 at 257. 
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horse (Ellis v. Loftus Iron Co. (1874) L. R. 10 C. P. 10) 

or when a �elephone wire was strung over an individual's 

private land (Wandsworth Board of Works v. United Telephone 

eo. [1884] L. R. B. Q. B. D. 904). In the fairly recent case 

of Kelsen v. Imperial Tobacco Company, [1957] 2 Q. B. 334, 

[1957] 2 All E. R. 343, it was decided that the invasion 

of the plaintiff's airspace by an overhanging sign was 

a trespass, not a mere nuisance. 

Thus, we can say today that the permanent occupation 

of the airspace over the land of another without his consent, 

e. g. , by telephone wires or signs is a trespass (as well as 

a nuisance) .93 Yet, while a direct invasion by an arti

ficial projection can be a trespass, a protruding branch 

of a tree is treated as a nuisance (Lemmon v. Webb, [1894] 

3 Ch. 1, [1895] A. C. 1, and Davey v. Harrow Corp. , [1958] 

1 Q. B. 60). 

The problems raised by transitory or temporary 

invasions of airspace (bullets and planes) raise different 
legal considerations. The demands of society arising from 

air traffic would be effectively frustrated if the maxim 

cujus est solum was taken seriously, and every flight 

was considered a trespass. McNair and others doubt 

whether airspace can ever be owned. The courts, particularly, 

when dealing with air flights, tend toward this view, as 

they speak of the right of the landowner to the uninterrupted 

use and enjoyment of his property but also of the right 

of reasonable flight, and thus the use of the space above 

the land by someone other than the landowner, in circumstances 

not affecting the enjoyment of the subjacent soil, is most 

f h'b ' d 94 I h . o ten not pro � �te . n t e Un�ted States case of 

93 Megarry's Manual at 584. 

94 
. h d 90 R�c ar son, supra, n. . 



48 

Johnson v. Curtiss Northwest Airplane Co,, [1928] U.S. Av. 

R. 44, the court expressed the view that the upper air was 

a natural heritage common to all andfts reasonable use 

ought not to be hampered. The Supreme Court in u. s. v. 

Causby, [1946] u. s. Av. R. 235 rejected the theory of 

property rights in airspace to all altitudes, but gave 

redress to the landowner, because in that case the low 

flights so interfered with the landowner's use and enjoy

ment of the property that a "taking" of the property had 

taken place. (We shall discuss "taking" or inverse condem

nation later on.) In Portsmouth v. U.S. (1922), 260 U.S. 327, 

the Supreme Court held that the repeated firing of guns 

across the plaintiff's land was a "taking" of property. 

Landowner's are not unprotected from airspace interference, 

but the courts are tending toward using the nuisance 

approach with its balancing of interests rather. than the 

trespass approach which is heavily loaded in favor of the 

landowner. In Canada, our nuisance doctrine is somewhat 

different than the American approach, as we will see when 

we examine the doctrine. In Atkinson v. Bernard (1960), 

355 P (2d) 229, Goodwin J. of the Supreme Court of Oregon, 

after examining the various American streams of aircraft

airspace litigation concluded at 232: 

At the point where "reasonablenesi1 
enters 

th� judicial process we take leave of 
trespass and steer into the discretionary 
byways of nuisance. Each case then must 
be decided on its own peculiar facts 
balancing the interests before the court. 

Similarly in the leading case in Canada (Lacroix v. The Queen, 

[1954] 4 D.L.R. 470), Fournier J. denied the claim by the 

plaintiff that the Crown had in effect "taken" or expro

priated his airspace by establishing the Dorval airport 
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nearby with a flight path over his property. Fournier J. 

stated: 

It seems to me that the owner of land has a 
limited right in the air space over his 
property; it is limited by what he can 
possess or occupy for the use and enjoyment 
of his land . . . .  

The Crown could not expropriate that which is 
not susceptible of possession .. . .  I need 
go only so far as to say that the�ner of 
land is not and cannot be the owner of the 
unlimited air space over his land, because 
air and space fall in the category of res 
omnium communis . . . .  

Finally, the federal �eronautics Act, R.S.C. 1970, c. A-3, 

empowers the Uinister of Transport to make regulations with 

respect to: 

s. 6 (1) (j) 

. . .  the height, use and location of 
buildings, structures and objects, 
including objects of natural growth, 
situated on lands adjacent to or in the 
vicinity of airports, for purposes 
relating to navigation of aircraft and 
use and operation of airports, and 
including for such purposes, regulations 
restricting regulating or prohibiting 
the doing of anything or the suffering 
of anything to be done on any such lands, 
or the construction or use of any such 
building, structure or object. 

s. 6 (10) establishes that: 

Every person whose property is injuriously 
affected by the operation of a zoning 
regulation is entitled to recover from 
Her Majesty, as compensation, the amount, 



if any, by which the property was decreased 
in value by the enactment of the regulation, 
minus the amount equal to any increase in 
the value of the property that occurred 
after the claimant became the owner thereof 
and is attributable to the airport. 
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When we talk about the difference between "regulation" 

(no compensation necessary) and "taking" (compensation 

necessary) we shall see that actually the Aeronautics Act 

goes extremely far in protecting private property by paying 

compensation for interferences to property rights that do 

not amount to a "taking ... We will notice in our section 

on Alberta Land Use Planning that new provisions dealing 

with airport zoning are included. 

In a case where zoning regulations have not been 

made around a particular air field, the landowner according 

to the Nova Scotia Supreme Court decision of Atlantic Aviation 

v. Nova Scotia Light and Power eo. (1965), 55 D.L.R. (2d) 554 

has a right to erect structures on his land in the exercise 

of his use and enjoyment of the land, even if the obstructions 

interfere with the free passage of aircraft taking off and 

landing on an adjoining airfield. MacQuarrie J., while 

upholding flights over land at reasonable heights, stated 

that: "Before the aircraft company can succeed, it must 

show that it as a member of the public had a right to use 

the air space blocked by the defendant's transmission line, 

paramount to the right of the defendant to erect it . .. 

Because the erection and use of the tower and wire by the 

defendant was a lawful, reasonable, and necessary use of 

the defendant's air space, no injunction was granted and 

the towers were allowed to stand. 

Although controversy remains over the law relating 

to rights in airspace, we can say generally in cs�clusion that 
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the air above the surface is subject to dominion in so far 

as the use of space is necessary for the proper enjoyment of 

the surface. In today's society, however, the maxim cujus 

est solum has no relation whatsoever with reality as 

societal needs increase and as "reasonable enjoyment " 

becomes defined in accordance with contemporary standards. 

C. Subsurface: Minerals 

The maxim "Cujus est solum ejus est usque� usually 

has "coelum et ad infernos" added on behind. In other 

words, the surface owner "owns up to heaven and down to hell, 

as well. " We want to know in reality, however, what rights 

related to the subsurface are included in the landowner's 

bundle today. 

While the idea of extensive private rights in air 

space has been wnittled away by modern demands, the idea 

of extensive private ownership of the subsurface has not 

been attacked to the same degree. The old "infinite carrot" 

doctrine, spreading its roots down to the center of the 

earth, claimed that however inaccessible to use or possession, 

the surface owner still had the right to exclusive possession 

all the way down. Ordinarily, entry underneath the surface 

at any depth is a trespass. For instance, it is actionable 

to tunnel into adjoining land for the purpose of exploiting 

a coal-seam (Bulli Coal Mining Co. v. Osborne, [1899] 

A.C. 35U or to slant-drill into a neighboring oil zone.95 

Prosser is critical of the staying power of this "trespass 

at any level" doctrine and similar to the "reasonable use" 

95Fleming, supra, n. 89 at 42. 
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doctrine in air space litigation, Presser would permit 

recovery in trespass only where some damage to the surface 

results from an underground intrusion, or where some inter

ference is shown with the present or prospective use of the 

property.96 In Edwards v. Sims {Ky 1929) 24 S.W. 2d 619, 

the plaintiff surface owner successfully recovered past 

profits for the intrusion of tourists, who passed through a 

cave 350 feet below his land surface. The tourists entered 

the neighboring defendant's land where the cave's natural 

opening was. Thus while the plaintiff could have no actual 

control, or access to the cave, he still recovered a windfall 

because of his technical "ownership" of all below. 

While the idea of "owning" the subsurface is still 

with us, we must be aware of several limitations. Even 

at common law, treasure trove {gold and silver hidden in 

the land by someone) became the property of the Crown, 
97 rather than the landowner. Furthermore, the water 

percolating through the subsurface is not "owned" until 

captured as we shall see when we study water law shortly. 

We indicated earlier that sections of airspace could 

be sold, provided that the theory of "ownership" of airspace 

rather than merely "right of use", was the correct doctrine. 

The surface owner can sell subsurface strata {minerals, for 

instance) in situ as well, or reserve strata unto himself, 

while he sells the rest of the land {airspace, surface, etc.). 

When we deal with oil and gas rather than hard minerals we 

96Prosser, On Torts 

97 . 1 . S1nc a1r, supra, n. 34 at 64. 
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enter a complex field of law. Briefly, a controversy has 

existed over whether the oil and gas like the hard minerals, 

can be owned and sold in situ, or whether one merely has 

as a surface owner, the right to attempt to capture the 

substance (profit � prendre) like one attempts to capture 

the water that percolates through his land (see Berkheiser v. 

Berkheiser and Glaister [1957] S.C.R. 387). One has 

a stick (right) in his bundle relating to subsurface oil 

and gas either way, but significant differences result if 

the right is an incorporeal interest rather than a corporeal 
98 one. 

Finally, the use and disposition of the subsurface 

materials by today's landowner is circumscribed by a number 

of provincial statutes. If public land is devised to a 

private owner, mines and minerals and the right to work the 

same remain with the Crown to begin with. Certain rights 

in the subsurface are not bundled over to the private 

individual at all (Public Lands Act, R.S.A. 1970, c. 297, 

s. 34). Unless expressly conveyed, gold and silver remains 

with the Crown when a disposition of public land is made 

(Mines and Minerals Act, R.S.A. 1970, c. 238, s. 19). If 

one does own the minerals, he still does not have an unlimited 

right to the use and enjoyment of his ownership. The Quarries 
Regulation Act, R.S�A. 1970, c. 305, for instance, empowers 

the Director of Mines to issue regulations prescribing the 

scope and details of a quarry operation. One has to have 

a permit before he can quarry and an inspector has a right 

of entry onto the property to police the operations of the 

quarry. Furthermore, the Oil and Gas Conservation Act, 

R.S.A. 1970, c. 267, sets up an Oil and Gas Conservation 

Board with wide-ranging power to make regulations policing 

details of oil and gas exploration and production and so 

forth. 

98See Mcintyre, The Development of Oil and Gas Ownership 

Theory in Canada (1969) 4 U.B.C.L. Rev. 245. 
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If one person is owner of an estate in the land, 

while another (the Crown for instance) is the owner of an 

estate in the subsurface minerals, or owner of a leasehold 

estate in the oil and gas, conflicts between their respective 

interests may well occur. Thus, the Mineral Declaratory Act, 

R.S. A. 1970, c. 235, describes those substances that are to 

be considered minerals. Even if the surface owner has 

conveyed his minerals he has certain statutory rights in 
the subsurface left. Section 5 of the Act states: 

5. A person who owns or has an interest in 
the surface of land but who does not 
own or have an interest in a substance 
named in the Schedule hereto, has the 
right 

(a) to excavate andttherwise disturb the 
substance for the purpose of construc
ting, maintaining or abandoning any 
building, water well, road, highway 
or other structure incidental to the 
use or occupancy of the surface of 
the land, 

(b) to disturb the substance in the course 
of any operations he is entitled to 
conduct at or on the surface of the 
land, and 

(c) to excavate or otherwise disturb the 
substance for the purpose of carrying 
on farming operations on the land, 

without permission from or compensation to 
any person. 

The Sand and Gravel Act, R.S.A. 1970, c. 328, reserves 

sand and gravel to the surface, rather than the mineral 

owners: 

3. The owner of the surface of land is and 
shall be deemed at all times to have 
been the owner of and entitled to sand 



and gravel on the surface of that land, 
and all sand and gravel obtained by 
stripping off the overburden, excavating 
from the surface, or otherwise recovered 
by surface operation. 
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Finally, the Clay and Marl Act, R.S.A. 1970, c. 50, has a 

similar provision reserving clay and marl to the surface 

owner rather than the mineral owner. 

D. Support 

In the bundle of rights held by a land "owner" (we remind 

ourselves that we "own" an estate in land, and not the land 

itself) we find a right at common law to have our land 

supported laterally by the land of the surrounding neighbors. 

"An owner's right to lateral support for his land in its 

natural state is . . .  a right of property, a right inci-

dental to ownership ex jura naturae" (Joss v. Uhryniuk and 

Stelmach (1957), 22 W.W.R. 12 (Man. Q.B.)�. In other words, 

when someone excavates on his land and causes your land 

to subside because of loss of support, he is liable to you 

whether he was negligent in his work or not. Your right 

of support is absolute (Boyd v. Toronto (1911), 23 O.L.R. 

421) . 

The complications in litigation arise because while 

you have a right of support for land you do not have such 

a right for buildings (unless you acquire it by an easement 

1' ) 99 h h ' d  f '1 f 11 ' or �cense . W ere t e subs� ence o your so� o ow�ng 

an excavation on the adjoining land is due to the weight of 

buildings on your land, you cannot recover (Metro Life 

Insurance Co. v. McQueen, [1924] 2 W. W.R. 981 (Alta. S.C.)). 

99see Cretney, Rights Appurtenant to Land, The New Law 
Journal, August 12, 1971, at 705. 
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In other words, while your land owes support to my land, 

it does not owe any to my buildings, and I cannot look to you 

for support of my building. If the reverse were true, 
then the fact of my building first would have prevented 

you from ever making use of your land.100 If my land 

would subside in its natural state because of your excavation 

even if my buildings were not there, then you would be 

liable for both damage to the land and to the buildings, 

as building damage was caused directly by the loss of 

support which is an absolute right of my ownership (Gallant 

v. F. W. Woolworth eo. Ltd., [1971] 15 D.L.R. 3d 248 (Sask. 

e.A.) ) .  If, however, the natural status quo of my land 

would not have changed because of your excavation but for 

the weight of my own buildings, I can recover from you, 

only if I have a cause of action against you in negligence. 

We have already mentioned trespass to subsurface 

areas, but it should be noted that one has a right to 

subjacent support as well. (We have been talking about 

lateral support up to this point.) If by excavating, you 

tunnel into my property causing it to drop, or quick sand 

to escape, leaving no subjacent support, then you are liable 

to me (Trinidad Asphalt eo. v. Ambard, [1899] A.e. 594, ) 
for instance, where pitch was allowed to be drawn out from the 

plaintiff's land causing subsidence). 

As we have seen, rights in airspace, the subsurface, 

and the right of support, are all part of the land owner's 

bundle. Because rights in water are of such importance to 

the agricultural landholder, we shall examine them with 

greater detail. 

100Sinclair, supra, n. 34 at 66. 



E. Water 

(1) Introduction 
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The various rights held in the landowner's bundle which 

relate to water and watercourses are of obvious importance 

to all owners, and are of special significance to farmers 

who are often dependent for survival upon access to an abundant 

water supply. 

First of all, we shall examine this very complex 

subject by considering some of the common law rules relating 

to both riparian waters and percolating waters. Secondly, 

we shall look at the growth of statutory law dealing with 

water and finally, however complex, some generalizations 

about the effect of statutes on the common law rules should 

be formulated. Putting statute and common law together, 

what rights remain in the landowner's bundle today? 

We must keep in mind that the way rights are created, 

destroyed, distributed, and bundled in regard to water use, 

is an evolving process at the present time. 

(2) Basic Concepts 

For our purposes water law can be divided up into 

two separate sections. First of all, considerations of 

riparian rights arise when dealing with water in water 

courses, that is, flowing water in defined channels, both 

on the surface and below the surface. Then, separate 

considerations apply to percolating or ground water, that 

is "water not flowing in a stream at all, but either draining 

off the surface of the land, or oozing through the underground 
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soil in varying quantities and in uncertain directions" 

(Chasemore v. Richards (1859), 7 H.L.C. 350, 11 E.R. 140). 

Before these two areas are examined, however, a few general 

principles of interest to the landowner may be briefly 

summarized. 

To begin with, one does not own the water in a 

proprietary sense as he owns rights in the land, airspace, 

or support. We shall see that at most, the rights in 

the bundlerre usufructory rights. This was so even at 

common law. 

Although certain rights as regards to 
flowing water are incident to the ownership 
of riparian property, the water itself, 
whether flowing in a known and defined 
channel, or percolating through the soil 
is not at common law the subject of property 
or capable of being granted to anybody.lOl 

Thus, while we may be able to dig a well or drink from a 

stream on our land, we do not strictly speaking "own" 

water. The Water Resources Act, R.S.A. 1970, c. 388, 

s. 5, states that "the property in water in the Province 

. . . is hereby declared to be vested in the Province." 

Secondly, if. your land bordered the sea or ocean, at 

common law the boundary was fixed as a line set by the 

average high water mark. Below the mark, both the land and 

the bed of the sea or ocean was vested in the Crown 

(Scratton v. Brown (1825), 4 B & C 485). If a stream or 

river flowed through your land, at common law you did own 

the bed, provided the river was non-tidal (Bourt v. Layard, 

[1891] 2 Ch. 681), and with ownership of the bed came 

10139 Hals. 506. 
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ownership of the fishing rights as we11.
102 

If the non-tidal 

stream or river flowed between your land and the neighbor's 

land, you owned the bed ad medium filum aquae (to the middle) 

(Tilbury v. Silva (1890), 45 Ch. D. 98 (C.A.)). Where the 

river was tidal, the bed belonged to the Crown (� v. Trinity 

House (1662) 1 Sid. 86). One might have owned the bed and 

the fishing rights, but if the river was navigable the public 

had a right of passage to navigate (Fort George Lumber eo. 

v. Grand Trunk Pacific (1915), 24 D.L.R. 527 (B.C.S.C.)). 

Most of this is now purely academic. As to the public 

rights of navigation and fishing, these may not be taken 

away by provincial legislation, but are rather a federal 

matter (A-G. for Canada v. A-G. for Quebec, [1921] 1 A.C. 

413). As to bed ownership, however, Alberta has by retro

active legislation abolished all private bed ownership. 

The Public Lands Act, R.S.A. 1970, c. 297, s. 4 states 

that "the title to the beds and shores of all rivers, streams, 

watercourses, lakes and other bodies of water is hereby 

declared to be vested in the Crown in right of Alberta." 

Finally, in the recent case of Chuckry v. The Queen the 

issue of whether the common law of accretion and reliction 

still applied to Manitoba was raised (Chuckry v. The Queen 

(1972), 27 D.L.R. (3d) 164 reversed (1973) 35 D.L.R. (3d) 

607 (S.C.C.)). Accretion refers to the gradual deposit of 

material along the shoreline by the action of the water, 

while reliction refers to the former submerged land unco

vered by the imperceptible recession of the water. At 

common law, the riparian owner or seashore owner rather than 

the owner of the bed was entitled to all land created by 
. 1' . 103 h f d accret1on or re 1ct1on. T e Supreme Court o Cana a over-

l03 . ht F d h 1 Cartwr1g , arm an Ranc Rea Estate Law at 395. 
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turning the Manitoba Court of App,eal decision, concluded 

that the common law of accretion did not cease to be part 

of the law of Manitoba by reason of either the Manitoba 

Act or the Water Rights Act, and Chuckry was entitled to 

compensation for the accreted land. Thus, this right is 

still a part of today's landowner's bundle. 

(3} Riparian Rights 

Not all landowners will have riparian rights in their 

bundle. One must own land abutting a watercourse. Riparian 

rights attach only to water flowing in a natural defined 

water course, and not to water which drains naturally over 

the earth's surface in an undefined course (Farnell v. Parks 

(1917}, 13 Alta. L. R. 7 (App. Div. }}, or to water which 

percolates through the ground (Mayor of Bradford v. Pickles 

[1895] A. C. 587}, or generally to water in entirely artificial 

cuts. 104 The Alberta Supreme Court has defined a "water

course" as an accumulation of water from rains and snow 

flowing in a regular course through depressions in the 

land to an outlet (Townsend v. C. N. R. eo. (1922}, 17 Alta. 

L. R. 289 (App. Div. )). The point when water ceases to 

be considered surface water and becomes legally classified 

as riparian water will be a question of fact in each case. 

However, the oft quot�d American case of Keener v. Sharp 

111 S. W. 2d 118 (Mo. 1937} may add some clarification: 

A water course is a stream or brook having 
a definite channel for the conveyance of 
water. It may be made up, more or less, 
from surface water from rains and melting 

104Elder, Environmental Protection Through the Common 
Law (1973}, 12 Western Ontario Law Review at 107. 



snow, but after it enters into a channel 
and commences to flow in its natural banks, 
it is no longer to be considered surface 
water, and it is not essential that the 
water should continue to flow in such 
stream constantly the whole year around; 
it is sufficient if the water usually flows 
in such channel, though not continually. 
That is, to constitute a branch or stream 
there must be something more than a mere 
surface draining, swelled by freshets and 
melting snow, and running occasionally in 
hollows and ravines, which run in a definite 
bed or channel, though it need not flow 
continually the year round. But although 
the water from high lands and hills may 
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unite and form a stream with a definite channel, 
yet if it afterward ceases to remain a channel, 
but spreads out over the surface of low lands, 
and runs in different directions in swags 
and flats without any definite channel, it 
ceases to be a stream or water course. 

A further problem arises as to the extent of riparian 

land. Where marshy or boggy lands intervene the owner is 

not a viparian proprietor (Merritt v. City of Toronto (1913) , 

27 O.L. R. (Ont. C.A.) aff'd. (1913), 48 S.C.R. 1). If a 

riparian owner buys a new piece of land next to his existing 

riparian land, is it riparian as well? Sinclair states: 

When the piece added on to the original 
unquestioned riparian land is in fact 
outside the actual watershed area of the 
stream in question, it cannot be considered 
riparian. Still further narrowing has 
been accomplished by a study of the chain 
of title of the lands in question with the 
result that courts have held that all that 
can be considered riparian land is that 
smallest piece adjoining the river ever 
held by one owner.l05 

lOSS. 1 . 4 1nc a1r, sup�a, n. 3 . 
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Unfortunately, in the United States, several riparian 

rights states (as opposed to "prior appropriation" states) 

have never specifically adopted any test to determine what 

land is riparian in nature. Consequently irrigators in 

these states do not know how much of their land can be 

1 11 . . d 106 ega y �rr�gate . 

We have already noted the introduction of the 

common law into the Alberta area as of July 15th, 1870, and 

this includes the common law of riparian rights. Briefly 

stated, if one has a natural watercourse running through 

or touching his land he has certain rights in his bundle 

that he owns, which do not depend on actual use of the water 

or ownership of the bed; but are rights that are "irre

parably connected with, and inherent in the property in 

the land, " as the Supreme Court of Canada phrased it in Leaky 
v. Sydney (1906), 37 S.C.R. 406. Basically, one has a right 

of having that watercourse continue to flow in its natural 

state, undiminished in quantity and quality. The rule has 

been phrased in numerous ways. For instance in the recent 

Nova Scotia Supreme Court case of George v. Floyd (1972) 26 

D.L.R. (3d) 339, dealing with a conflict between an upper 

riparian owner who diverted a brook to create a reservoir for 

cattle and a firepond, and a lower riparian owner who retaliated 

by diverting water above that of the first owner, Jones J. 

quoted from 39 Hals, 3rd ed., pp. 516-17: 

A riparian owner has an incident to·his 
property in the riparian land a natural 
and proprietary right . • . to have the 
water in any natural channel, which is 
known and defined on which land abuts or 
which passes through or under his land, 

106Levi, Agricultural Law at 193. 



flow to him in its natural state both as 
regards quantity and quality . . .  

at pp. 520-1: 

The right of a riparian owner to the flow 
of water is subject to certain qualifi
cations with respect to the quantity of 
water which he is entitled to receive since 
his right is subject to the similar rights 
of the other riparian owners on the same 
stream to the reasonable enjoyment thereof 
and each riparian owner has a right of 
action in respect of any unreasonable 
and therefore unauthorized use of the water 
by another riparian owner . 

. . . A riparian owner's right to the 
reasonable enjoyment of the stream includes 
the right to take water therefrom for all 
ordinary or domestic purposes connected with 
the riparian tenement, such as, drinking 
and culinary purposes, cleaning and working, 
feeding and supplying the ordinary quantity 
of cattle on his land, and if the taking of 
water for these purposes exhausts the water 
in the stream altogether the lower riparian 
owner may not complain. A riparian owner 
who does not require to take water for 
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domestic purposes, however, may be restrained 
from taking the quantity he could take for these 
purposes and using it for other purposes. 

A riparian owner's right to the reasonable 
enjoyment of the stream also includes the 
right to take water therefrom for extra
ordinary purposes but the taking of water 
for such purpos.es is subject to certain 
restrictions, namely, the uses must be 
reasonable, the purposes for which the water 
is taken must be connected with the riparian 
tenement and the water taken must be returned 
substantially undiminished in volume and 
unaltered in character. 

In other words, the riparian owner's right to the natural 

flow is not absolute, but qualified by the lawful uses of 

others, such as the use of water for ordinary domestic 
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purposes by the upper �iparian owner (Brown v. Ba·thhurst 

Electric and Water Co. 3 N.B. Eq. 543 (1907)), or the 

reasonable use of it for extraordinary purposes (Dickson v. 

Carnegie 1 Ont. 110 (Ch. 1882)). 

In Young & Co. v. ·Banki·er Dist·i·l·ling Co., [1893] A.C. 

691, Lord Macnaughten frames the right as one of flow without 

"sensible" alteration of quantity, character, or quality. 

In Swindon Waterworks Co. v. Wilts and Birks Canal Navigation 
Co. (1875), L.R. 7 H.L. 697, the doctrine that the riparian 

owner has the right of "reasonable use" is formulated. 

Thus, problems in litigation often center around whether 

"substantial" or "sensible alterations" or "material 

injury" or "unreasonable use" have taken place. 

The conclusion of Jones J. in George v. Floyd (1972) 

26 D.L.R. (3d) 339 (N.S.S.C.)) was to grant injunctions to 

both parties restraining the other from impeding the flow. 

·Jones J. stated at 35: 

From the evidence, I am satisfied that the 
present use of the stream by both parties 
is unreasonable, particularly during the dry 
season. I accept the evidence of the plaintiff 
that the diversion of water from the stream 
of the Floyd property substantially reduced 
the flow of the stream. I also accept the 
evidence of Mr. Ban Gestil that the construc
tion of the George pool had the same effect 

• • • Due to the fact that these are farm 
lands, I am sa-tisfied that the stream is of 
sufficient importance to both properties, 
that it must be allowed to flow unobstructed 
across the properties, subject to such limited 
uses as the law allows. 

In McKie v. K.V.P., !1948J 3 D.L.R. 201, affd. 

(with variation) [1949] 1 D.L.R. 39 (C.A.), and affd. [1949] 

S.C.R. 698 McRuer C.J.H.C. pointed out that the 

injury complained of was an injury to 
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a right, that is, one of the property rights held by the 

owner in his bundle. If we remember our earlier discussion 

of 11rights11 we will have in mind the concept that where 

there is a right, there is a duty as well. Thus, if a 

riparian proprietor's rights have been violated, it is not 

necessary to prove damage to his physical property to maintain 

his action, because there has been damage to his metaphysical 

right which is protected (and created} by law. 

The doctrine that a riparian owner is entitled to 

have the stream come to his land in its natural flow applies 

to quality as well as to quantity. As we shall see when 

we discuss the contemporary position of water law, this 

quality factor, along with the absoluteness of the 

doctrine, has great ramifications in present water pollution 

problems. 

Recently, Laskin J. in a Supreme Court of Canada 

decision (Epstein v. Reymes, (1973} 29 D.L.R. {3d} 1} 

affirmed the idea that in some cases riparian rights can 

apply to artificial watercourses rather than natural ones 

only. His position reflects a view of the law taken in 

American cases: 11The weight of authority is that riparian 

rights exist in the flow of artificial streams where the 

artificial condition has permanency and lower riparian 

h 1. d 
. . . ..107 owners ave re 1e upon 1ts cont1nuance. 

(4} Surface Water: Drainage 

Along with riparian rights, the common law also 

evolved rules relating to both surface water draining 

onto or from the land, and diffused subsurface water perco

lating through the soil (that is, water not in watercourses}. 

107 Elder, supra, n. 103 at 130. 
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As to surface water, the common law approach is 

sometimes called the "common-enemy" doctrine as opposed to 

the civil law approach. If the water is surface water or 

water from natural drainage, it may at common law, be 

withheld by the upper proprietor without liability and 

the lower owner may erect a dam to protect his property. 

The civil law rule, however, is that the lower of two adjoining 

estates owes a servitude to the upper estate to ceceive 

the natural drainage.108 The civil law approach, however, 

was rejected in the Ontario case of Williams v. Richards 

(1893), 23 O.R. 651 (D. Ct.). 

Recently, Jones J. in Smith v. Autoport Ltd. (1973), 

39 D.L.R. (3d) 248 (N.S.S. Ct.) concluded: 

A party is under no obligation with respect 
to the natural drainage of surface water in 
undefined channels. A person may change 
the surface on his property without liability 
for the incidental effect upon adjoining lands. 
A party cannot, however, by artificial means 
gather the water on his property and throw it 
upon his neighbour's land. 

Furthermore, Molden v. Kirkeley and Keehn, [1918] 3 W.W.R. 

1014 (S.C. of Alta.) established that where the natural 

flow of water across land is increased artifically by an 

adjoining proprietor, the latter is liable for the damage 

caused to his neighbor's land by such increased flow. Thus, 

one cannot simply play the "common enemy" game without any 

rules. 

In another recent case, Johnson J. in Hayden v. C.N.R. eo. 

(1971), 16 D.L.R. (3d) 544 stated again that one proprietor 

108 Elder, supra, n. 103 at 130. 
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of land had no right to cause a flow of the surface water 

from his own land over that of his neighbor, by collecting 

it into drains or culverts or artifical channels. 

Aside from the qualification related to permitted 

methods of fighting the "common enemy" game, in the case 

of Wiebe v. Enns, [1971] 3 W.W.R. 469, where the defendant 

farmer stood with raised axe on guard over his barrier 

blocking the plaintiff's drainage, the court established 

that although one has the legal right to block surface water 

from draining onto ones land, the right to discharge surface 

water across the land of another may be the subject of a 

prescriptive easement. The result of the case in Alberta 

would have been differant, however, due to the Limitation 

Act which disallows prescriptive easements of this sort. 

Finally, in the matter of surface waters, Elder 

points out that a distinction must be drawn between drainage 

flowing from one property to another and drainage flowing into 

a stream to the detriment of lower riparian proprietors.109 

The Ontario Court of Appeal in McGilliveray v. Township of 

Lochiel (1902) 8 O.L.R. 446 (C.A.) held that a riparian 

proprietor may increase the flow in a stream through the 

reasonable exercise of the right of drainage; "reasonable" 

was defined as "up to the natural capacity". 

(5) Underground Percolating Water 

Like a surface stream, underground water flowing in 

a defined channel is a subject of riparian rights. However, 

at common law water percolating through the soil rather than 

flowing in a defined channel could be totally appropriated 

109rd. at 130. 
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out of the soil, leaving the lower owner with none, and 

the motive of the party intercepting this water was im

material. He had legally protected rights to do so (Mayor 

of Bradford v. Pickles, [1895] A.C. 587 (H.L.) ) .  

The ownership of this percolating water rests in no 

one, until the owner of the surface reduces the water to 

possession. The result at common law was that "the owner 

of the surface well had the right to draw all the water 

he pleased from his well, even though it dried up the 

wells of his neighbors."
110 

This was clearly established 

in the case of Acton v. Blundell (1843) , 12 M. & W. 322, 152 

E.R. 1223 where Tindal C.J. said at p. 351: 

But if the man who sinks the well in his 
own land can acquire by that act an absolute 
and indefinable right to the water that 
collects in it, he has the power of preventing 
his neighbour from making any use of the spring 
in his own soil which shall interfere with the 
enjoyment of the well . . • •  Further, the 
advantage on one side, and the detriment to 
the other, may bear no proportion. The well may be 
sunk to supply a cottage, or a drinking-place for 
cattle, whilst the adjoining land may be prevented 
from mining metals and minerals of inestimable 
value. 

Furthermore, dealing with support of the surface by 

underground water, in Popplewell v. Hodkinson (1869) , L.R. 

4 Ex. 248, Cockburn c.J. said at 251: 

Although there is no doubt that a man has no 
right to withdraw from his neighbour the support 
of adj acent soil, there is nothing at common law 
to prevent his draining that soil, if, for any 

110cartwright, supra, n. 102 at 317. 
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him to do so. 
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However, Donnelly J. in the 1970 Ontario High Court 

decision of Rade v. K. and E. Sand and Gravel (Sarnia) Ltd., 

[1970] 2 O.R. 188, 10 D.L.R. (3d) 318, accepted 3 classes 

of cases where one might have a right of support from water, 

and then disposed of the plaintiff's case because it did 

not come within any of the three cases. Whatever the result 

of the cases, judicial recognition was given to 3 cases 

outlined in Banks, Law of Support at p. 141: 

It is therefore submitted, that there 
are three cases in which a man may be liable 
for subsidence resulting from the withdrawal 
of water from his property, viz 

(i) Where the subsided property is land in its 
natural state, and the water in question 
has up to the time of its withdrawal been 
performing the duties of its natural support. 

(ii) Where it is a building which has subsided by 
reason of the draining off of water arti
ficially, i.e., designedly, stored, upon 
which, when the ownership of the building 
was severed from that of the water, the 
building was obviously dependent for support. 

(iii) Where the claim is for subsidence of a 
building which has for 20 years (under the 
conditions prescribed in Dalton v. Angus), 
enjoyed the support of the water. 

Finally, in the Alberta Supreme Court case of Schneider v. 

Town of Olds, [1970] 71 W.W.R. 380, 8 D.L.R. (3d) 680 

(leaving the statutory aspects of the decision aside for 

the moment), Milvain C.J.T.D. reaffirmed the common law, 
"biggest pump wins" doctrine in respect to percolating 
waters. Because of the drilling of a new Town of Olds well, 
the plaintiff farmer's well, from which for many years 
water flowed uninterrupted with satisfactory volume, dropped 
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drastically in water production. The farmer could not claim 

an infringement on a right, however, as Milvain C. J. T. D. 

said at page 381: 

If it should happen that because there 
being an increased number of wel�drawing 
from the source, the static level of water 
falls no single landowner would have a 
right to complain because his well would 
cease to be deep enough, each has the right 
to enjoy the use of the water in the like extent 
to the other and if it becomes necessary to 
drill deeper or to set the pump deeper, I 
think then that each person engaging the 
right to extract the Province's water must 
do so at his own cost. 

(6) Statutes Affecting Water Rights 

Related to this field of study are complex constitu

tional questions as both federal and provincial governments 

are involved in the management and regulation of water quality 

and quantity.111 For example, the Canada Water Act, provides 

for the creation of water quality management agencies not 

only for federal waters, but also for non-federal waters if 

the water quality management of those waters has become a 

matter of "urgent national concern" (s. 9 (b)) •
112 The 

provincial legislative management of water has a tendency 

to transcend provincia� boundaries in its effects and federal 

involvement will undoubtedly grow. While federal involvement 

is important, the provincestill have the most sweeping 

law-makingpowers with respect to water resources. We shall 

111
see Gibson, The Constitutional Context of Canadian 

Water Planning (1969) 7 Alta. L. Rev. 71. 

112see c. G. Morley "Legal Developments in Canadian 
Water Management", (1972) 11 Western Ontario Law Review 1 
at 139. 



briefly look at the general direction of the Alberta statutes 

related to wa�er use. 

The �ainage District Act, R. S.A., 1970, c. 155, provides 

for the creation of drainage districts, initiated by a 

petition to the government, followed by a vote within the 

potential district. If the vote results in a favourable 

two-thirds majority, a Board of Trustees for the district 

is elected. The powers of this Board are outlined in s. 16: 

The board of a district formed hereunder 
or continued hereby 

(a) is a corporation capable of holding 
or alienating any property, real or 
personal, and 

(b) shall carry out the drainage work of 
the district in accordance with the 
plans of the works of the district 
that have been submitted to the Minister 
or any such plans as subsequently varied 
or altered in accordance with the Act, 
and for the purpose 

(i) may enter upon any land, and 
in so doing has all such powers 
as are conferred upon the Minister 
of Public Works in respect of 
entering upon land required for 
public works, and 

(ii) has·all the powers necessary for the 
construction, maintenance or renewal 
of the drainage work necessary for 
the use of the district. 

Supervising the various individual district boards is a 

provincially appointed drainage council. The boards make 

by-laws and regulations and levy drainage rates on parcels 

of land. Thus once a drainage district is set up, the owner 

of land will have certain rights and duties. For example: 
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(2)  

When a drainage work become s obstructed 
by dams , bridges ,  fence s ,  washouts or other 
obstructions caused by the owner or person 
in pos s e s s ion of the lands where the 
obstruction occurs , so that the free flow 
of water.is impeded thereby , the person 
or persons owning or occupying the land 
upon reasonable notice in writ ing given 
by the board.shall remove the obstruction . 

I f  the obstructions are not 'removed within 
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the time specified in the noti ce the board 
shall forthwith cause them to be removed • • • •  

The Ground Water Control Act , R . S . A .  1 97 0 , c .  162 , 

defines " ground water " as all waters that exi st beneath the land 

surface ( s .  2 ( d ) ) , and p rovides for inspection and licen s ing 

of we l l s  by the Director of Water Resource s  ( s . 4, s .  5 ) . 

Section 6 ( 1 )  state s : 

I f  at any time a flow of water from a wel l  
i s  not controlled , the Director o r  h i s  agents 
or employees , with the approval of the 
Minister , may enter upon the lands from 
which the water is flowing and conduct such 
operations to control the flow of water as 
appear to the Director to be necessary or 
expedient in the public interest . 

Wide ranging regulat ions as  to the actual procedure s of well 

dri l ling , and general ly respecting the control and uti l i z ation 

of the flow of water frOI•i a wel l  or other source of ground 

water , may be made by the Lieutenant Governor in Counc i l . 

Lastly , a 1 9 71 amendment to the Water Resources Act , 

S . A .  1 971 , c .  1 �3 , require s that : 

9 9 .  (1 ) Wh�re a person owns a wel l  for the supply 
of water used for any purpose other thari 
domestic purpos es and the ground water was 
put to use before the commencement of .. this 
section , that per son sha l l  on or before June 
3 0 ,  1 97 3  app ly to the Director o f  Water 
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Resources to have the well regi stered . 

The Irrigat ion Act , R . S . A .  1 9 7 0 , c .  1 92 , provides for 

the appointment of a provincial Irrigation Counci l .  To 

form an irrigation district , a petition is sent to this 

Council , which holds a hear ing , and if neces sary ( because 

of obj ections ) refers the matter to the �ocal Authorities 

Board . Once e s tabli shed , each irrigation di strict wi ll 

have an appointed or elected Board of Director s wi th wide 
. 

ranging powers and duties , inc lud ing , inter alia : 

44. ( 1 )  The board 

( a ) i s  r�sponsible fqr the operation , 
maintenance and admini stration of 
the irrigation works o f  the district , 
and ha s all powers as are nec e s s ary or 
incidental to the c arrying out of that 
respons ibility , 

· 

( b )  may construct and replace irrigation 
works and repair , extend , alter , 
modi fy , di smantle or abandon any 
irrigation works , 

( j )  may enter into any agreement or do any 
·act in connection with or incidental 
to the performance or carrying out 
o f  its rights , respons ibilit ies and 
Obli�ations . • • • 

· 

45 . ( 1 )  The board may generally carry on the functions 
of a supp l ier o f  water for irrigation purposes 
and i s  re sponsible for the supply and distri
bution of water to the water users of the 
distri ct in accordance with the by- l aws . 

( 2 )  The board may make by- l aws 

( a ) regulating the supply and di stribution o f  
water. t o  water user s; and 



( b ) cproviding for the conditions under 
which the s upply of water to any parcel 
may be stopped . 
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As we ll , the board may p a s s  by- l aws expropriating neces sary 

l andsJto carry out its duties ( s .  49 ) .  Water agreements 

between the
,

board and the individual farmer may inc lude 
• J 

• \' ' 

the right to use "water for dome stic purposes a s  wel l  as  

irrigat ion ( s .  51 ) . Of cour se , extra water charges in such 
. . 

situations will be levied on the land . The Act makes pro-

vis ion for the imposition of tariffs C·r water benefit 

charges on benefitted land ( s .  5 3 ) . 

Whi le c laims for compensation by farmers can be made 

in re spect �o water damage from seepage , s .  171 states : 

Except a s  provided in thi s  Part no per son 
shall 

( a) bring" any .action or take any proce�dings 
against � board , or · 

( b) obtain any compensation from a board , or 

( c )  have any rights against a board , 

in re spect of the death of or injury to any 
perso;n or los s  of or damage to any property ar1.s1.ng 
out of the escape , release or discharge of water 
from any irrigation works of the board or aris ing 
out of the pending ofany water by reason of 
the exi stence of any irr igation works of the board . 

F
.lnally ,  offenses and penalties in the Act ,  inc ludes among 

, . .  

other provis ions : 

1 8 4. A person who carele ssly or wi lfully or without 
authority 

., . 

( a) tamper s  with any irrigation works of a 
board , or 



(b) takes or divert s water from any of the 
irrigation works of a board , or 

( c )  do�s anything that interferes or may 
interfere in .any way with the f low of 
water in , into , through or from the 
irrigation works of a board , 

i s  guilty of an of fence and liable on summary 
conviction to a fine not exceeding $ 2 0 0  or to 
impri sonment for a term not exceeding one year 
or to both fine and impri sonment . 

18 5 .  ( 1 )  A person who careles s ly or wilfully 

( a )  obstructs o r  depo sits any mater ial in 
an irrigation work , or 

( b )  breaks , cuts or otherwi se inj .ures any 
irrigation work , 

·is  guilty o f  an offence and liable on summary 
conviction to a f ine not exceeding $ 1 0 0  and 
in default o f  payment to imprisonment for a 
term not exc eeding 6 0  days . 

(2 ) Where a per son i s  convi cted o f  an offence 
under this section the court may also order 
that person to repair forthwith any damage 
or remove any obs truction in or material 
depo sited in the irr igation works . 

1 8 6 .  A person who 

( a ) depos its or cau ses or a l lows to be depos ited 
along the bank o f  any irrigation work of a 
board , or 

( b )  throws into any irrigation work of a board , 

any filthy , impure or de leterious matter or 
substance o f  any kind i s  gui l ty of an o ffence 
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and liable on summary conviction to a f ine not 
exceeding $ 2 0 0  or to impri sonment for a term not 
exceeding two months or to both f ine and impri son
ment . 



1 8 8 . ( 1} Every person in actual occupation of 
lands to which water i s  delivered or 
made available by a board i s  under a 
duty to use t he water with reasonable 
care and to prevent the· water fr :om 
causing injury or damage to any person 
or property . 

( 2} Every person who , being under a duty by 
virtue of subsection ( 1},  fails without 
lawful excuse to perform that duty i s  
guilty of a n  offence and liable on 
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summary conviction t o  a fine not exceeding 
$2 0 0  or to imprisonment for a term not 
exceeding two months or to both fine and 
impr i sonment . 

The Water Resources Act , R . S . A .  1 9 7 0 , c .  3 8 8 , as  

amended in S . A. 1 9 7 1 , c. 1 1 3 , i s  a wide-r anging , long 

document , divided into four major part_s dealing wi th 

diversion of water , water power provi sion s , powers of 

the Lieutenant-Governor in Council , and construction of 

works and undertakings by the Minister , respectively . Of 

greates t  interes t  to t he farmer is the first part , which 

greatly a ffects what he c an do with any water on hi s land . 

The use of water re sources i s  subject to enormous 

regulatory governmental power . The Lieutenant Governor in 

Council has a long li st o f  regulations he can make . A few 

examples are : 

s .  7 6  ( 1} ( b )  

( iii} governihg the uti li zation and disposition 
of water by licensee s , 

( iv} governing the extent of diversions 
from rivers , streams , lake s  or other 
waters ,  • • 

·
• • 

( ix} governing the water rates that may be 
c harged by licensees , and the publi
cation of tariffs o f  rate s , 



(x) pre scribing the form , terms and 
cond itions of the contracts and 
agreements to be used by a licensee 
for the disposition of any water 
that he is entitled to divert , 

(x1) prescribing the forms to be used 
in proceedings under thi s  Act, 

(xii )  governing the manner in which water 
i s  to be supplied to persons entitled 
thereto , whether continuously or at 
stated interval s , or under both 
systems , 

(xi i i )  defining " the duty of water " ,  

(xiv )  defining the part of t he year during 
which water is to be supplied for 
irrigation , 

(xv) for the s torage , pondage , regulation , 
carriage or uti l i z ation of any water 
for power purposes and for the pro
tection of any source of the water 
supply and for the regulat ion and 
control , in t he intere sts of all 
water user s , of the flow of water that , 
from t ime to time pas se s through, by 
or over any works, • • • •  

(xxxi i )  governing the registration of wel l s  
under s ection 9 9 , and 

(xxxii i ) for any other purpos e  considered 
neces s ary for carrying out the 
provi sions of the Act . 

S imilarly , the power of the Mini ster in c harge o f  water 

resources i s  wide : 

7 7  

7 7 .  ( 1 )  The Minister may d irect o r  order the adoption 
of any such measures and proceedings for 
promoting t he beneficial use of water and for 
controlling and regulating the divers ion and 
application and use thereof as he finds neces-
sary or exJ?edient and as are consis tent with 
the·  provis1ons of thi s  Act,  • • • 
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Water coming under the terms o f  the Act i s  defined 

s. 2 (1 )  21  

" wate,r" , when used in relation to any property 
therein·or to any right in respect thereof or 
to the diver sion or usage thereof, means any 
water in any river, stream, watercourse, lake, 
spring, ravine , canyon, lagoon, swamp, marsh 
or other body o f  water in the Province ;  

and in s .  2 (2 ) : 

(2 ) Al l reference in thi s Act to water in any 
river, stream, watercourse, lake, creek, 
spring, ravine, canyon, lagoon, swamp, 
marsh., or other body of water, applies to 
water under the surface o f  the ground, 
commonly referred to a s  ground water, but 
does not apply to water obtained incidentally 
as a re sult of drilling for oil or the operation 
of an oil well . 

Finally, s .  7 of the Act, makes allowances for the pos sible 

inc lusion of surface water in the Act, if neces sary: 

Notwithstanding any other provis ions of t hi s  
Act, the Minister may declare any surface 
water in a specified area to be water for the 
purposes of this Act, and upon such declar ation 
being made and published in one i s sue of The 
Alberta Gazette, the surface water s hall be qeemed 
to be water w1thin the meaning of section 2, subsection 
(1 ) ,  clause 2 1 .  

As we've mentioned earlier, t he property in any water 

in the. province is not vested in the pri vate individual but 

is vested publicly in:  the province (s . 5 . 1). .  The e s sence of 

the Water Resources Act is that the use of water i s  strictly 

regulated under the Act by requiring a license for any 

diversion of it . " Divers ion " i s  defined in s .  2 (1 )  ( b )  as:  



" divert" means 

( i )  to impound, store, take or remove water 
for any purpose, or 

( i i )  to do any act that has the effect of 
altering the flow of water or changing 
the location of water or the course of 
flow of water, 

and " diver sion" has a corresponding meani ng ; 

7 9  

The taking of water for domestic purposes, however, is still 

allowable without the need for application for a license : 

5 .  ( 4) The provi sions of thi s  Act do not affect 
the right of a person owning or occupying 
any land that adjo in s  a river, stream, lake 
or other body o f  water upon provincial lands , 
to use such quantity of that water as he requires 
for domestic purposes on the land . 

( 5 )  A person in t he exercise of the right referred 
to in section ( 4) may Pump or otherwise convey 
water for dome stic purpo ses to fill a tank, 
cistern, trough or a small dugout . 

( 6 )  Every per son who acquires the legal right to 
take, use and deve lop ground water by virtue 
of thi s Act shall do so in accordance with 
such relevant regulations under The Ground Water 
Control Act as may from time to time be 1n 
force . 

( 7 )  Nothing · in this Act or in T he Ground Water 
Control Act or i n  the regulations under 
either of those Acts, res tricts the right 
of a person owning or occupying land to use 
such quantity of ground water as he may 
require for dome stic purposes on the land . 

The important prov isiomregarding non�domestic water 

are as follows : 



6 .  ( 1 )  No person s hall 

( a )  divert or use any water, or 

( b )  construct or cause to be constructed 
any works for the divers ion of water, 
or 

( c )  operate or use any works for the 
diversion of water, or 

( d )  lay, place, build or erect in, over, 
under, upon or adjacent to any water 
any structure, device, contrivance 
or thing, or any e arth, sand, gravel 
or other material, which interfere s 
with or i s  capable of interfering 
with the presen t  or future development, 
conservation or management of water, or 
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( e )  remove o r  disturb any earth, sand, gravel 
or other material forming part of the 
bed, shore or banks of any water, where 
such removal or di sturbance interferes 
with or i s  capable of interfering with 
the present or future deve lopment, 
conservation or management of water, 

except under the authority of this Act, the 
regulation s  or a licence, interim licence or 
permit i s sued under thi s  Act .  

( 1 . 1 ) Any person who contravenes subsection ( 1 )  is 
guilty of an offence . 

( 1 . 2 )  Each day or portion thereof that a person 
contravenes subsection ( 1 )  s hall be deemed 
to be a s eparate offence . 

( 2 )  The Director of Water Resource s  or any person 
authorized by him may, without incurring any 
legal liabi li ty therefor, enter upon any land 
and breach or destroy any dam or works , or 
any dam constructed by beaver or any natural 
obstruction whether formed by blown soil debris,  
vegetation or otherwise, that diverts or inter
feres wi th the flow of any water in the Province 
o therwi se than under the provi sion s  of thi s Act 
and the regulations • • • •  



11 . ( 1 ) Upon application being made therefor as 
provided in thi s Act and the regulations , 
a person may acquire , subject to any valid 
and subsi sting rights , ,  

{ a )  a licence to divert and use water for 
any or all of the following purposes : 

{ i )  domest;ic purposes ; 

{ i i )  municipal purposes ; 

( ii i )  industr ial purposes ; 

{ iv )  irrigation purposes ; 

{ v )  water power purposes ; 

{ v i )  other purpose s ;  
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{ b )  a licence t o  impound water for the purpo se of 
water ma�agement , flood control,  ero sion con
tro l ,  flow regulation , conservation , recreati 
or t he propagation of fi sh or wi ldli fe or for 
any like purpo se , or 

{ c )  a licence to use water �n i ts natural state 
for the purpos e  of conservation , recreation 
or the propagation of fis h  or wi ldli fe 
or for any like purpose , or 

{ d )  a licence to divert water , otherwi se than 
by impoundment or storage, for the purpose 
of water management, flood control , drainage, 
eros ion control or channel re-alignment or fc 
any like purpo se , or 

( e )  a permit 

. { i ) to lay , place , build or erect in , over , 
under , upon or adjacent to any water 
any structure , device , contrivance 
or thing , or any e arth, sand , gravel 
or other material , which will inter
fere with or will be capable of inter
fering with the pre s ent or future 
development , conservation or manage
ment of t hat water , or 

{ ii )  to remove or di sturb any e arth, sand , 
gravel or other material forming part 
of the bed , s hore or banks of any 
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water, where the removal or distur
bance wi ll interfere with or wi ll be 
capabl e  of interfering wi th the 
present or future development, conser
vation or management of water. 

11 . ( 3 )  Where applications are f i led on the same date 
they have precedence in the fol lowing order; 
fir st, domestic purpose s;  second, muni cipal 
purposes; t hird, industrial purpo ses; fourth, 
irrigation purpo ses; fifth, water-power purposes;  
and s ixth, other purposes . 

3 7 .  ( 1 )  Licensee s  have priority among themse lves accor
ding to the number of their licence s ,  so that 
each l icensee i s  entitled to receive the whole 
o f  the supply to which hi s l icence entitles 
him before any l icensee, whose licence 
is of a higher number, has any c laim to a s upply . 

( 2 )  I f  a complaint i s  made to the Mini s ter, or to 
an offi cer aut horized by him to receive com
plaint s ,  that a licensee i s  receiving water from 
a source of supply to which another licensee 
is entitled by virtue of priority of right, and 
that the licensee having priority o f  right is 
not receiving the supply to which he i s  entitled, 
so,me officer to be named by the Mini ster, or 
the officer to whom complaint i s  made , as the 
case may be, shall inquire into the c ircums tances 
of the case . 

( 3 )  I f,  upon such inquiry the officer find s  that there 
is ground for the complaint, he s hall cause t he 
head-gates or other works of the l icensee who 
i s  receiving the undue supply o f  water to be 
clo sed, or to take such other action as i s  
nece s sary to ensure that t he s upply t o  which 
the other licensee i s  entitled passes and flows 
to his work s . 



6 5 . Every person who commits an offence under 
thi s  Act or t he regulations for which no 
penalty is expres s ly provided is guilty o f  
an of fence and liable o n  summary conviction 
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{a ) in the case o f  a natura l  person, to a 
fine o f  not more than $1, 0 0 0, and in 
default of payment to a term of impri son
ment not exceeding s ix months ,  or 

{b) in the case of a corporation, to a fine 
o f  not more than $5 , 0 0 0 . 

In conclus ion, various details are included in the Act deal i l  

with the granting of interim licenses and permits,  and the 

supervis ion and inspection o f  works and their construction . 

Furthermore, powers of expropriation are made avai lable to 

ho lders of l i censes which authori ze certain works . Provis io 1  

for the cancellation of licenses, hand ling of complaints by 

holders, and the levying o f  water charges ,  are also includ ed. 

I t  should be remembered final ly, that a l icense under 

the Act i s  an interest in proper ty . It is a right in the 

bundle o f  rights applicable to that parce l : 

2 1 .  {1 ) Every permit, interim l icence and f inal 
licence i s sued pursuant to thi s Act s ha l l  
speci fy therein t he l and o r  the under 
taking to which the licence to divert 
water is to be appurtenant . 

{2 ) Every permit , interim licence and final 
l i cence ·and all property and easements 
acquired pursuant thereto and all ·  works 
constructed thereunder are appurtenant to 
the land or t he undertaking specified in 
the l icence and are inseparable therefrom 
and pass therewith upon any demi se, devi se, 
alienation, tran s fer or other di sposition 
of the l and or undertaking whether by operation 
of law or otherwise,  unless t he Lieutenant 
Governor in Council order s  to the contrary 
in any case specified in the order. 
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The Clean Water Act,  S . A .  1 9 7 1 , c .  1 7 , a s  amended 

S .  A. 1 9 7 2 , c .  2 0 ,  enables the Minister of Environment to 

make regulations in regard to the leve ls of contaminants 

in watercour ses as wel l as of maximum temperature s of watercourses 

( s .  3 ) . One must receive a permit to cons truct certain manu

facturing plant s  and municipal project s,  and other works fr�rr. 

the Director of Standards and Approval s , who is supposed 

to ensure that the particular plant or project wil l  COil-

form to environmental regulations, and can demand alterations 

as a condi tion precedent to the granting of a permit ( s . 4) . 

Once one has a permit to construct, he must then have a 

license to operate and again the Director of S tandards and 

Approvals may demand whatever cond it ions are neces sary to 

conform to the standard s .  

I f  the Director o f  Pol lution control runs into a 

situation where water somewhere in the province contains 

contaminants or temperature problems , he may issue "water 

qual ity control order s " ,  of various sorts ( s .  6 )  or even 

" stop orders " ( s .  7 ) . Entry and inspection freedoms 

for offic ial s are , of course included in t he Act ( s .  8 ) . 

Of some interest to farming property owner s  i s  the 

1 9 7 2  addition of provisions dealing with deleterious substances :  

9 . 1  ( 1 )  Subject to subsection ( 2 ) , no person s hall 
depo s i t  or permit the depos i t  of a dele
terious substance of any type in a water
cour se or in surface water or in any place 
under any conditions where the deleter ious 
substance or any other deleterious substance 
that resu l ts from t he deposit of the dele
terious substance may enter any watercour se 
or any surface water . 

( 2 )  Subsection ( 1 )  doe s  not apply to the depos it 
o f  a deleterious substance of a type, in a 
quantity and under terms and conditions stated 



{a) in an approval or certi ficate i s sued 
by the Provincial Board of Health 
pursuant to The. Public ijealth Act or 
regulations thereunder, or 
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{b ) in an approval is s ued by the Director of 
Pollution Control pursuant to this Act 
or regulations thereunder, or 

{c ) in a. licence i ss ued py the Director o f  
Standards and Approvals pursuant t o  
thi s Act o r  regulations thereunder, or 

{d ) in an approval permit or licence is sued 
by the Energy Resources Conservation 
Board, or 

{e ) in
' 

a permit i s sued putsuant to The 
Agricultural Chemicals . Act . 

{3 ) Where an offence i s  committed u�der this 
section on more.than one day or'i s  continued 
for mor� than one day, it shall be deemed to 
be a separate offe�ce for each day on which 
the offence i s  commi tted or continued . 

{7) For the purposes of thi s sect ion, " �eleterious 
substance " means 

{a) any substance that, if added to any water, 
would degrade or alter or form part of 
the process o f  degradation or alteration 
of the qual ity of that water so that it 
is rendered deleterious to fi sh, wildlife 
livestock or domestic animals, 

{b) any sur face water that contains a substance 
in such quantity or concentration, or that 
has been so treated� proce s sed or changed, 
by heat or other means from a natural state 
that it would, i f  added. to any other water, 
degrade or alter or fqrm part of a process 
o f  degradation or alteration of the quality 
of that water so that it is rendered deleteri4 
to f i sh, wildlife, livestock or domestic 
animals, • • • • 
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Finally, the Act enables the Lieutenant Governor 

in Counci l to make regulations related to the contro l of 

water use in the province . Some o f  the regulatory powers 

include inter alia : 

s .  1 0  6. authoriz ing the payment o f  compen sation 
by the Crown to any person for loss or damage 
to that person as a result of the applicat ion 
to him of any provis ion of thi s  Act or the 
regulations or as a result o f  an order directed 
to him under this Act, pre scribing the cases 
in which the compensation s hall be paid, and 
conferring juri sdiction on the Supreme Court 
of Alberta, a dis trict court or the Public 
Uti l ities Board in connection with settlement 
of the compen sation tq be paid; 

7 .  authori z ing the Minister to expropriate on 
behal f of the Crown any estate or interest 
in land if he cons iders it nece s sary to do 
so for the purpose of enforcing or carrying 
out the provi s ions of thi s  Act or the regu
lations;  

8 .  for the control, restriction or prohib�tion 
of any use of land or any action in respect 
of land whereby any s ubs tance is depos i ted or 
discharged on or under any land 

(1 ) adjacent to or underlying any watercourse, 
or 

( ii )  adjacent to or overlying an aquifer; 

9 .  for the control ,  restriction or prohibition 
of any activities in, on or over surface water 
for the purpose of preventing, alleviating, 
controll ing or stopping water pollution; 

1 0 . governing the design, cons truction, maintenance 
or operation of 

( i )  any type o f  water fac i l i ty or part thereof, 
or 

( i i )  any equipment, devi ce or apparatus used 
in connection with any type of water 
f acility; 
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and o f  special interes t  t o  farmers :  

,, 13 .  controlling or regulating the quantity and 
purity of water to be applied to land for 
the purpose of irrigation or watering of 
any plant li fe, where the water·so applied 
may be directly or indirectly harmful to 
hurnan'life, animal life� plant life or land; 

·, 

2 0 .  for controlling, res tricting or prqhibiting the 
· 

drilling of test hbles or the dri lling or use 
of water wells , and pre scribing the duties 
of dri llers or owners o f  water wel l s ; 

3 0 .  governing intens ive :·livestock operations including 

(i ) de fining "intens ive lives tock operations " 
for the purposes o'f thi s ' clause and the 
regulations made pursuant to this clause, 

(ii) the control of intens ive livestock opera
tions,  ,and 

(i ii) t he me thod o f  dealing with water contaminant! 
T produced as a result of intensive live

stock operations ; 

. f 

We should note that in 197 4 during the 3rd se s s ion, an amend

ment to the Act was·b�ought forth . B i l l  ?0 6 adds a new 

'section' after the present section 7 :  

. ... ' : 
l ' \ ,' 

7 . 1  (1 ) Where a water quality control-order or a 

' 
. } 

stop order i'ssued under section 7 i s  made, and 

(a) i t  re sults in closure or cessation of 
operation o f  a plant, s tructure, ·thing 
or any industry connected therewith, and 

I ' •  • ,  • • 

(b ) the pollution relating to th� water quality 
contro l order or stop order i s  confined 
withiJ?. th,e muni 9ipality wherein the plant, 
structure

.
' thing qr industry . is ·located, ' . 

the Mini ster s hall,  within seven days o f  the 
closure of the plant, structure , thing or 



industry , order a plebi scite to be taken 
within the municipality in question within 
3 0  day s reque sting confirmation o f  the water 
quality control order or stop order . 

( 2 )  Where a majority of the voter s do not vote 
in favour of the water qual ity control order 
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or stop order , the Mini ster s hall , within seven 
days of the plebi scite , issue an order res
cinding the water quality control order or 
stop order and shall not i s sue or permit to 
be i ssued a new water quality control order 
or s top order duplicating in whole or in 
part the rescinded order or orders for a 
period o f  at least two years from the date 
of the plebiscite . 

3 .  Thi s  Act comes into force on the day upon which 
it is as sented to . 

( 7 )  Statutes and the Common Law 

It has been argued that the British Columbia Water 

Act , which is not dissimi lar to our Water Resources Act , 

has taken away all common law riparian rights and the only 

exis ting rights left in that province are those granted 

under the statute . 1 1 3  That previous absolute riparian 

rights are replaced by statutory r ights , which can be given 

and taken at the whim of a government agency , is not the 

conclus ion o f  other s dealing with the same statute , however . 114  

Furthermore , Fisher J. , while dealing with the 1 9 2 5  B . C . 

Water Act in Johnson v .  Anderson , [1 9 3 7 ]  1 W . W . R .  2 4 5  

( B . C . S . C . ) enunci ated a basic principle: 

1 1 3  See W .  s .  Armstrong ,  The B . C . Water Act , ( 1 9 6 2 )  
1 U. B . C . L .  Rev . 5 8 3 .  

1 1 4see A .  R. Lucas , Water Pollution Law in B . C . , 
( 1 9 6 9 )  4 U . B . C . L . Rev . 5 6 . 
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Under the,c ircumstances I would hold in view 
of the opinions �xpres sed by the Judge s ,  who 
have dealt with such matter s  in the cases here
inbefore referred to , that the riparian owner 
still has the right so to make use of such water 
and still has a remedy against a wholly wrongful 
and unauthorized diver s ion of the stream whi c h  · 

deprive s  him of such right unles s  the legislation 
a s  it now stands , clearly takes away such right 
and remedy . 

We have noted section 5 ( 4 )  o f  our Water Resources Act 

which specifically recognizes the right of the posses sor 

of riparian lands to such quanti ty of water as he needs for 

domestic purpose s .  Thompson and Wild state : 

• • • i t  must be concluded that common l aw rights 
o f  riparian owners are " applicab l e "  in Alberta 
unles s eliminated by statute . There is l ittle 
doubt that the r ight to have undiminished flow 
maintained has been abrogated in Alberta by the 
Water Resources Act but considering the totalit:::z' 
o f  legislation in Albert a , it i s  submitted that'  
nowhere in t he exi sting legi s lation i s  there found 
a " clear , unambiguous "  enactment specifically 
eliminating the common law right to pure water . In 
the absenc e of such a statement and in view·of 
the attitude of the courts toward any attempted 

abrogation of the common law rights of th� 
individua� it mus t  be concluded that the r1g ht 
o f  the riparian owner to pure water continues to 
exist in Alberta . l l5 

Even with regarcvto quantity ·of flow,  however , one could 

argue t hat common l aw riparian rights s ti li exi st , and that 

the statute and common law exi st side by s ide . Philip 

Anisrnan , dealing with t he Ontario Water Resource s Act , which 

ag·ain i s  not dissimilar e s sentially from ours , sugg�s ts that 

ll5 . f l 't Alb I Note , Ma1ntenance o Water Qua 1 y .  erta s 
Legis lative Scheme and the Common Law, ( 1 9 7 2 ) 1 0  Alta . L .  
Rev. 3 5 4 .  
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a riparian owner's rights are still in force because an 

upper owner cannot in many cases argue a defense of 

statutory authority , although hi s diversion of water 

or operation of water works has been approved by the 

Water Commi s sion .
11 6  The doctr ine o f  statutory authority 

generally involves the propos i tion t hat if the Legi slature 

directs a thing to be done that would otherwise give 

rise to an action , the right of action i s  removed by the 

Legi slature's direction (The Managers o f  the Metropo litan 

Asylum Di strict v .  Hi l l  (1 8 8 1 ) , 6 App . Cas . 1 9 3 ) . Elder s tates : 

The applicability o f  thi s  defence , 
however , i s  limited by an important pre 
sumption that i f  the Act does not provide 
for compensation to parties injured by t he 
acts authorized , it was the intention of the 
Legislature that the powers be exerci sed 
without injury to private r i ght s . l l 7  

I f  the defence o f  statutory aut hority can not be defeated 

by the presumption , one might succ8s sfully argue , particularly 

in pol lution cases that another statute such as the Clean 

Water Act overrides certain l icensed activit ie s under the 

Water Re sources.  Act , so that the claim of the riparian 

owner would succeed . 

The famous riparian cases deal ing with pol lution (McKie 

v .  K. V. P.  Co . ,  [1 9 4 8 ]  "Ont . W . N. 3 8 6  aff'd .  [1 9 4 9 ]  O . L. R .  3 9  

(Ont . ) ,  [1 9 4 9 ]  Sup .  et . 6 9 8 ;  and Stephens v .  Ric hmond Hil l  

[1 9 5 5 ]  O . R .  8 0 6 , aff'd .  [1 9 5 5 ]  O . R .  8 8 ) , raise serious 

1 1 6Ani sman , Water Pollution Contro l in Ontar io , 
Ottawa Law Review , (1 9 7 1- 7 2 )  5 Ottawa Law Rev . 4 0 7 .  

117  Elder , supra , n .  1 0 3  at 1 5 3 . 
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que stions as t o  the u sefulness of t he common law rights 

regarding water that we have di scus sed. While environ

mentali sts may be t hankful t hat these right s  still exi st ; 

aside from the great expense incurred by a landowner in 

bringing a common law riparian rig hts action to stop 

pollution , problems ari se wit h  respect to the rigidnes s of 

the remedies . Most o ften , for instance , injunctions are 

not refused on the ground that the public might be incon

venienced if an injunction were granted (Imperial Gas Light 

and Coke Co . v .  Broadbent (1 8 5 9 ) , 7 H . L . C . 6 0 0 , 11  E . R. 2 3 9 ) . 

In other words regardless o f  how many jobs the injunction 

de stroys , or how essential t he commodity that can no longer 

be produced or how unbalanced the injury to the private 

right as opposed to that of the genera l wel fare , t he remedy 

must be granted . In t he K . V . P.  c ase , in fact , the Ontario 

government passed a special Act overturning t he court's 

deci sion , precisely because of the effects o f  such an 

injunction . S imilar ly ,  we ment ioned the c ases of Schneider 

v. Town of Olds and from the rigid conc lusion of the case 

we can understand why in the United States the old common 

law doctrine of absolute rights to appropriate waters ,  has 

in mos t  state s been modi fied to that o f  appropriation for 

reasonable uses only . Cartwri ght comment s :  

Before th7 correlative o r  reasonable use 
doctrines were appl ied to diffus ed per
colating waters , it was generally held 
that the owner of a surface wel l  had t he 
rig ht to draw all t he water he pleased 
from such a well , even though i t  dried up t he 
well s  o f  hi s neighbors . l l 8  

1 1 8 cartwright , supra , n .  1 0 2  at 1 1 7 . 



I� other words , the United State s' doctrine attempts to 

avoid the " biggest pump win s "  mentality . 

92 

Finally , unlike the common enemy approach to drainage 
water , the Uni ted States courts have formulated reasonable 

use doctrines where e ach s ituat ion c an be considered indi

vidually and a flexible weighing o f  competing claims can 

take place (Armstrong v .  Francis Corporation , s.c. of New Jersey 

,[1 9 5 8 )  2 0  N. J .  3 2 0 ) . The p hi losophical que stion of what 

restrictions on pr ivate r ight s  are appropriate in today's 

society , is c le arly raised in t he area of water rig hts . 

In many areas legislation has pre-empted the common law 

because o f  its lack o f  flexibility . 

A .  Introduction 

VII 

THE TORT RESTRI CTION 

We have looked at the nature and extent of our 

bundle of right s  and now we must begin an examination of how 

far we can use.t his bundle as we please . I t  i s  sometimes 

s aid that we have a right to use our land in whatever manner 

we see fit . Thi s  is c learly not so , and was never the 

truth. We have gener ally examined the extent of the rights 

we could hold in our bundle at common law ; but t he picture 

i s  not complete until we see that along with the bundle of 

rights we have , i f  you like , a " bundle of dutie s "  not to 

do things on our land which interfere with the bundle of 

right s  held by our neighbors ,  who in turn have corresponding 

duties not to interfere with the enjoyrrlent of our rights . 

Pro fes sor Cohen , as we have mentioned before , has articulated 

this nece s s ity of legal control in an interdependent world : 
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" To permit anyone t o  d C>  absolutely what he l i ke s  with his 

property in creating noise , sme ll s , or danger o f  fire , would 

be to make p roperty in general valueless . "11 9  We c�n 

understand then , that what we mig ht call a restriction or' a 

loss o f  free dom , may at t imes be the very opposite .  In this 

section we wish to di scus s the main common law torts which 

affect the development and use t hat we can make of our lan d . 

A landowner must not use hi s l and so as to commit a tort 

against another person . The tortious action bf tresp as s ,  

nui sance , negligence , and the doctr ine o f  Rylands v .  Fletcher 

all are re levant to our discus sion ,  'but t he main doctrine 

of import�nce i ri land use contro l  i s  nui sance . T hus , 

before examining nuisance, let us brief!� deal with ihe 

other three tort action s . 

B .  Tres pass 

Original ly , . when one had· to fit his cause o f  action 

into a particular wri t , there were primarily two groups 

of writs t hat developed--trespas s and case. Trespass 

was used for all forcibl e , direct and i mmediate injury 

to persons , land or goods , whi le trespa s s  on the case dealt 

with injury that was a 'consequence o f  an activity on , or 

condition o f  the defendant's land and not a direct incurs ion 
. 1 2 0  onto !arid by the defendant� Furthermore , tre spass was 

actionable per s t=  whereas , in tre spas s on the c ase the plainti 
. 1 2 1  . 

had to s how'damage s .  Basica l ly , the distinction i s  one 
I 

between acts causing direct injury (I hit you with a log )  and 

1 1 9  Cohen , supra , n .  6 2 .  

1 2 °Fleming , On Torts at 1 6 . 

1 2 1I d .  at 1 7 .  
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those resulting in consequential ,injury. (I leave a log on 
the path; you fall over it). The result today;i.s that 
generally what I do on my property, resulting i� consequential 
damage to you is handled in nuisance or negligence, which 
evolved from the old "case" writ, and when I directly come 
onto or interfere with your property, the action is one Qf 

trespass. Halsbury's defines trespass to land as: 

Every unlawful entry by one person on land in 
the possession of another is a trespass for 
which an action lies, although no actual damage 
is done. A person trespasses upon land if he 
wrongfully sets foot on, or rides or drives 
over it or takes possession of it, or repels 
the person in possession, or pulls down or 
destroys anything permanently fixed to it, or 
wrongfully takes minerals from it, or places 
or fixes anything on it or in it, or, it 
seems, if he erects or suffers to continue on 
his own land anything which invades the air
space of another, or if he discharges water 
upon another's land, or sends filth or any 
injurious substance which has been collect�d 
by him on his land in to another's land�l2 

Trespass was originally associated with the 
maintenance of pu�lic order and this partly explains why "the 
plaintiff is not required to prove material loss, and that a 
mistaken belief by the defendant that the land was his, a�fords 
no excuse.:123 We have already mentioned the concept of 
trespass over airspace, .when a sign is placed within the area 
claimed by the landowner, or trespass to the subsurface by a mine 
shaft, or whatever. Beyond the existing common law trespass 
doctrine, we also have in Alberta the Petty Trespass Act R.S.A. 

122 38 Hals 3rd ed. at 739. 

123 1 . F ern�ng, supra, n. 119 at 37. 
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1 9 7 0 , c. 2 7 3  which does not follow the corrunon law, because the 
Act has a requirement for notice before a landowner can 
proceed under it. 

2 .  (1 ) No person shall trespass upon 

(a} privately owned land, or 

(b) Crown land subject to any disposition 
granted under The PUblic· Lands· Act, 
except a grazing lease or a graz�ng 
permit, or 

(c) a garden or lawn, with respect to 
which he has had notice by word of 
mouth, or in writing, or by posters 
or signboards, not to trespass 

(2 ) For the purposes of subsection (1} a 
person shall be deemed to have had notice 
not to trespass when posters or signboards 
are visibly displayed 

(a} at all places where normal access is 
obtained to the land, and 

(b) at all fence corner's or where there 
is no fence, at each corner of the land. 
[1 9 6 2 , c. 6 0 , s. 2 ]  

3 .  A person who contravences section 2 and 
whether or not any damage is occasioned 
thereby, is guilty of an offence and liable 
on summary conviction to a fine of not 
more than $1 0 0 . 

. . . . . 

5 .  Any person found committing a trespass 
to which this Act applies may be apprehended 
without warrant by any peace officer, or by 
the owner or occupier of the land on which 
the trespass is committed, or the servant 
of, or any person authorized by the owner or 
occupier of the land, and may be forthwith 
taken before the nearest magistrate or 
justice of the-peace to be dealt with 
according to law. 
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It shouid also be noted that an ever greater 

number of government officials have a right to enter upon 

your land . This wil l  be seen c l e ar ly when we deal with 

Sta tutes in the next s ection . J .  F .  Garner has s ta ted : 

I t  is still true that an Eng l i shman's home i s  
h i s  castle ; but i t  is now subjec t t o  the very 
i mportant proviso that the c as tle mus t  be opened 
to the King's men whenever Parliament has said so . l 2 4 

C .  Neg ligence 

While negl igent conduct is not required to establish 

liability in private nui s ance or trespa s s , the tort o f  

negligence i s  a dynamic are a  of the law that " has become s o  

all  embr acing that i t  may swallow practical+y every other 

heading of l iabi lity , especially those concerned with the 

land . " 1 2 5 Although negligence law cannot be reduced into a 

few words we c an s ay superficially tha t  i t  deal s  with conduct 

that falls below a s tandard regarded as reasonable , based on 

the foreseeability of harm by a reasonable man , resulting in 

material injury to the legally pro tected interests of the 

plainti f f . 1 2 6  

A s  nui s ance and trespass are still regarded a s  the 

torts de limiting the restrictions placed on o thers for the 

pro te ction of rights in land , we wil l  not discuss thi s  huge 

are a  of negligence law� However , we mus t  at lea s t  be aware 

that negligent conduct interfering with rights in l and 

1 2 4
Garner , An Engli s hman's Home I s  His Castle? 

( 196 6 )  University of Nottingham Pres s . 

1 2 5
w .  A. West , The .  Private Control of Land Use , 

( 1 96 6 )  at 5 .  

1 2 6  . d d. 1'  See L1n en , Cana 1an Neg 1gence Law . 
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c ausing damage can be actionable even i f  the c onduct doesn't 

fit into a nominate tort category , s uch a s  tre s pa s s  or 

nuisance . 

D .  Doctrine of Ryland·s - V.· Fietcher 

The current doctrine of holding s ome one strictly 

liable f or the escape o�:dangerous substances had its origins 

in the case of Ryl-ands - v .· Fl-etcher (1 8 6 6 )  L . R .  1 Ex. 2 6 5  (aff'd 

( 1 8 6 8 ) L . R .  3 H.L. 330) ·where Blackburn J .  s tated at 2 7 9  a s  

follows : 

• • . the pers on who f or hi s own purposes 
brings on his land and c ollects and keeps there 
anything likely to do mischie f  i f  i t  escape s , 
mus t  keep it at his peri l , and , if he doe s  not 
do s o ,  i s  prima facie answerable f or all the 
damage whi ch is the natural c onsequence of its 
escape . 

Rylands v .  Fle tcher involves liability f or an i s olated 

e s cape of dangerous things accumulated on land , while nui s ance 

i s  normally .thought of a s  involving an interference with 
1 2 7  enjoyment which has s ome degree of permanence. Futhermore 

Rylands v. Fletcher involves the c oncept of non-natural use 
128 . 

of your land ,  and needle s s  to s ay much judicial creativity 

and contro versy exists as to what is natu ral a s  opposed to 

what is non-natural . Furthermore , 'as Viscount Haldane pointed 

out in � v .  Cory Brothers 11 921] 1 A.C. 5 2 1 , a very fine l ine 

exi s ts between the negLi:gent use of land and use of land fallin� 

1 2 7
F .  H. Newar k ,  "The Boundaries of Nuis ance " (1 949)  

65 L .  Q .  Review 4 8 0  at 4 8 9. 

1 2 8see David W .  Williams , Non-Na tural Use of Land , 
[1 97 3 ]  Cambridge L aw Journal, a t  3 1 0. 
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into the principle of Rylands v. :Fletcher .  

Whi l e  the result will depend on the facts o f  e ach 

case an e xample to illustrate the principle is that if you 

spray weedkil ler on your land and your neighbor is �rowing 

sensi tive crops on his , any drift of your spray onto his land 

may come wi thin the s trict liab i l i ty Rylands v .  F letcher 

doctr ine and you may be liable for damage however much 

c are and diligence you used t9 prevent the drift of the 

spray . ( Miha lchuk v. Ratke ( 1 96 6 )  5 7  DLR ( 2d )  2 6 9) . Concepts 

of s trict liability, of course , have been uti lized a great 

dea l when dangerous animal s h ave c aused injury . 1 2 9  
A 

farmer then , however c areful he may be , however faultle s s , 

must be aware of the pos s ible consequences of his activities 

or use of materials cons idered "non-natural "  for he may be 

held stri ctly liable for any damages c aused to his neighbor . 

E. Nuisance 

The common l aw of nuis ance is divided into two 

categories ; public nui s ance and private nuis ance , and in 

today's wor ld a third category of s tatutory nui s ance has 

ari sen , (certai � decl ared nui sances in city by- laws , for 

ins tance ) .  Interference with our bundle of rights directly 

by the invasion of people or things wi l l  mean we have a c ause 

o f  action in trespass . Les s  tangible interferences such as 

noise , fume s , aes thetic blight , or vibrations mav be 

handled under the l aw o f  nui s ance . Thi s dis tinction c an be 

traced back to our earlier di scuss ion of trespas s and the 

ac tion on the case . In Louden v. Vancouver ( 1 93 4 )  4 9  B . C . R . 

3 2 8  Robertson , quoting Coulsen and Forbes , On Hater , 6th ed . 

12 9wright and Linden , On Torts , at 7 5  



p.t 6 6 7 sta ted: 

Where the a.ct comp lained of is a wrongful 
dis turbance o f  another in the exclus ive 
posses s i on of property , it is a trespas s ;  
where the infringement o f  the r ight i s  the 
consequence of an act whi ch is not in itself 
an invas ion of property, the cause from which 
the injury flows is termed a nui sance . 
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By the twelfth century the as s i ze o f  nuisance had 

evolved to protec t landholders against damage to thei r  property 

caused by neighboring land use . 1 3 0 The maxim sic utere tuo 

ut alienum non laedas (use your own property in such a manner 

as not to injure that of another ) underlies the whole nui s ance 

doctrine . In Commonwealth v .  Fewksbury 1 1  Hetc alf (Mass . )  

( 1 8 4 6 ) at 5 7 , Chief Justice Lemuel Shaw expres sed the view 

that : 

al l property i s  acquired and held under the 
tac it condition that it shall not be so used 
as to injure the equal ·rights of o thers , or to 
des troy or gre atly impair the publ i c  rights 
and interests of the community under the maxim 
of the common l aw ,  sic utere tuo ut al ienurn non 
laedas .  

--- --- --

When.one uses hi s property in s uch a manner a s  to 

interfere wi th the r ights o f  a sub s tantial number of people , 

this may be characteri z e d  as a public nui s ance . I f  he interfere 
1 3 1  wi th the r ights o f  a few , a private nui s ance i s  pre sent . 

Although a f ine line i s  often drawn between private and public 

1 3 0  McRae , The Development· o f  Nui s ance in the Early 
Common Law (194 8 )  1 V .  Fla . L .  Rev . 27. 

1 3 1L . 1 0 5 t 1 0 7  ev� supr a  n .  a • 
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nui s ance , the distinction i s  important because the Attorney

General , rather than the individual brings the action i f  i t 

is a public nui s ance , in whi c h  case the individual c an only 

recover if he has suffered s ome special damage . (Wi lliarns Case 

5 Co . Rep . 7 2 6  ( _1592 } 77 E .  K.  1 63 ) . Speaking of public nuisancE 

Blackstone framed the principle in this way: 

. . . no action lies for a public or common 
nui s ance , but an indictment only , because the 
damage being common to all , no one c an ass ign 
his particular portion o f  it , or i f  he could , 
i t  wou ld be hard , i f  every subject could harass 
the o ffender with a separate action . Thi s  rule 
admits of a s ingl e  exception , where a private 
person suffers some extraordinary damage beyond 
the rest of the king's subjects by a publ ic 
nui s ance , in which c ase he shall have private 
sati s fa ction by action.l32 

A public nui sance must affect the wel fare o f  the Community , 

whi le a private nui sance mus t  speci fically a ffect the wel fare 

of an individual ( Hutson v .  United Motor Service Ltd. [1936] 

0. R .  2 2 5 ) . However , i f  an individual seeking an injunction 

or damages can show he has suf fered some particular , direct 

and substantia l  damage over and above that sustained by the 

public at large� he may bring an action in public nui s ance 

rather than the Attorney-General . (Clare v .  Edmonton ( 1 91 4 ) 

5 WWR 1 1 33; 1 5  DLR 5 1 4 ) . 

To give a practical exampl e  o f  a public nuisance 

s i tuation , we c an cite the c ase of Attorney-General for 

Ontario v .  Orange Productions Ltd.  et . al . ( 1 97 2 ) 21 D . L . R . ( 3d )  
2 5 7  when the question before the Ont ario High Court was 

whether the proposed holding of a rock festival on the 

defendant's land should be enjoined by an interim injunction . 

Chie f Jus tice Wel l s  referred to the case of A-G v .  P YA Quarries 

132B l acks tone , Commentaries , at 6 1 0 . 



Ltd . [1 95 7J 1 All E .  R .  8 94 , where Lord Justice Denning (as  

he then was ) said at p . 90 8 :  

A publ ic nuis ance is a nuis ance which i s  so wide
spread in its range or so indi s criminate in its 
effect that i t  would not be reasonabl e  to expect 
one person to take proceedings on hi s own 
responsibility to put a s top to it, but that it 
shou ld be taken on the respons ibility of the 
·community at large . 

1 01 

Chief Jus tice Wells after weighing the evidenc e  whi ch inc luded 

the report that an e ar lier festival sponsored by the defendants 

had attracted 2 5 , 0 0 0  to 40 , 000 persons , accompanied with nude 

bathi ng , public sexual intercours e , open consumption o f  alcohol 

and drugs , excessive noi s e  and dust and traffic congestion a nd 

so forth ,  conc luded at page 2 7 0 : 

I n  my opinion ,  the whole f·e s tival with the weight 
of numbers and the noi s e  and the dus t ,  was a pain
ful and troublesome experienc e  for all thos e  l iving 
in the neighbourhood and was , i n  fac t ,  a social 
disaster to those who normal ly live there· • • • I 
do no.t think the festival should take place • • . 

I t  i s  unf air to the neighbourhood . • . The pre s sure 
on the neighbourhood whe n  the s e  fes tivals are held 
i s , in my opinion ,  gro s s ly excess ive and is some
thing tha t  should be res tr ai ned . 

Moving now to private nui sance , we notice first of 

al l that there has to be material injury to the property to 

cons ti tute a nuisance . (Broder v .  Saillard (18 7 6 )  2 Ch . D .  
6 92 } ,  or inf lic tion o f  personal discomfort.  I n  terms o f  the 

l atte r c ategory , it must be an inconvenience mater i al ly 
interfering with the ordinary phys ical comfort o f  human 

existence , not according to e legant or dainty modes and habits 

of l iving , but according to plain a nd sober and simple notions 

among the Canadian people . (Bottom v .  Ontario Leaf Tobacco Co . 

1193 5] 2 DLR 6 99 (Ont. C . A . ) )  

Unli ke American courts , the Canadian courts do not 
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g enerally "weigh the equities " in dec iding whether a nui sance 

exi s ts or not.  I f  what i s  done interf eres with the plaintiff's 

enjoyment of his property , so as to constitute a nui sance , 

then it is immaterial whether the defendant i s  making a 

reasonable use of hi s lands, or whether the works carried on 

are of pub lic benefit.  The general rule i s  that once a 

pl aintiff has e s tabli shed the existence of a right at law , and 

a violation of that right by the defendant , he i s  entitled as 

of course to an injunction to prevent the recurrence of that 

violation . 

(Walter v .  McKinnon Indu s t .  Ltd . 11 9 4 9 ]  O .  R .  5 4 9  

aff'd [1 9 5 0] 0. W .  N .  3 09 aff'd [1 9 5 1 ]  3 DLR 5 7 7  ( P . C . ) ) .  Where 

the damage is small , is capable of being e stimated in money , 

can be adequa tely compensated by a money payment , and where 

the inj unction would be particul arly oppressive upon the 

defendant ,  damages may be awarded instead . ( Shel fer v .  City 

of London E lectric Co . [1 8 9 5] 1 Ch . 2 8 7 , 3 1 6 ) 

When property damage i s  in issue , the Court wil l  

refuse to consider the nature o f  the locality .  But- when the 

plainti ff compl ains of sub stantial interference with enjoyment -

the type of neighbourhood wil l  be looked to : what would be 

a nuisance in a quiet residential neighbourhood would not be 

so in a factory district. 1 3 3  Before the wide-spread era 

of zoning , nuis ance l aw was the method l and-owners often used 

to protect the value o f  thei r  property . The use of nui sance 

law reached its height in the u. s. during the 1 9 2 0's and 3 0's 

as land-owner s invoked it to relieve actual or threatened 

noxious uses in their neighbourhoods , with the a ttempt to 

exclude funeral parlors generating the greatest volume o f  

1 3 3  See E lder supra n .  1 03 .  
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1 3 4  cases . Common Canadian examples are the granting o f  an 

inj unction restraining the defendants from operating their 

caged hen-laying business because of smells and so forth ,  whi ch 

were nui sances to the owners o f  private residences , (Atwel l  v .  

Knights f l 9 6 7J 1 0 . R .  4 1 9, 6 1  DLR 92d)  1 08 , )  or restraining a 

foundry because o f  noise and noxious fumes unreasonably 

disturbing the plaintiff's enjoyment of his home , (Smith v .  

coutts Ma-chin·ery eo . ! 1 9 2 6] 3 WWR 3 2 6  (Alta . ) ) ,  or the holding 

that building operations causing vibrations were nuisances .  

(Ackman v .  Gcoge Mill s  & Co . ! 1 93 4] O . R .  5 9  [19 3 4 ]  4 D . L . R .  2 6 4  

Futhermore , a plaintiff , who owned and operated a farm on 

which he raised crops o f  tomatoes and cucumbers , successfully 

sued a municipality which e stablished a dump close to his 

farm where large amounts of garbage were dumped e ach weekday 

and reduced by s low burning i n  the open air , whi ch caused 

offens ive smells and smoke . (Plater v .  Col lingwood [1 9 6 8 ]  

1 O . R .  8 1 , 6 5  DLR ( 2d )  4 9 2 )  Finally the private nuisance 

doctrine is wel l  i l lustrated in the recent B . C .  S upreme Court 

case of New.man et.  a l . v .  Conair Aviation Ltd . and Savage 

[1 9 7 3 ]  1 WWR 3 1 6  where the plaintif f s  succe s s fully sued a 

farmer who had his crops sprayed with a low- f lying aircraft.  

The noi s e  o f  the aircraft frightened and upset the plainti f f s  

and caused the ir horse to run wi ld . Wilson C . J . s . c .  s aid at 

3 2 1 : 

I t  i s  no defence to an action for nui sanc e  
to show tha t  the defendant's operation o f  h i s  
farm i s  a useful and neces s ary to the public 
interest or • • • or that i t  i s  carried on with 
all care and every e ffort i s  made to prevent it 
from being a nui sance • • • Lord Loreburn in 
Pwllb ach Collery Co . Ltd . v .  Woodman [19 1 5 ]  
A . C .  634 at 638 said : Their duty to the ir 
neighbour i s  not merely to take care so as to 
avoid causing a nui sance . Their duty i s  to abstain 
from causing one at all . 

1 3 4Ellickson , Alternatives to Zoni ng : Covenants , 
Nuisance Rules , and Fines , ( 1 97 3 )  4 0  u .  o f  Chi c ago Law Review . 
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STATUTES REGULATING LAND USE AND DI SPOS ITION 

A .  Introduction 
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The use of your l and ·i s  regulated by a number of 

provinc ial s tatutes , some of which have already been 

examined in respect to the subsurf ace , and in respect to 

water use . Undoubtedly a complete col lection of every 

provi sion of a s tatu te that affects land use would constitute 

a separate study . What we wish to do is s imply examine a 

number of statutes to give the reader a firm understanding of 

the extent and nature of the regulation o f  property in land 

by the provincial government .  We should keep in mind those 

s tatute s which do not inc lude compens atory provisions as 

compared to those that do . 

We should also keep in mind that certain bills have 

either been passed or are being examined in the current sess ion 

of the legis lature . Controversy surrounding Bill 5 5 , the 

Northeast Alberta Regional Commi ssion Act is we ll known . 

Furthermore ,  Bill 5 1 , the Government Land •Purchase Act i s  

to e stablish a permanent fund for the purchase o f  l and 

required by departments of the government ;  and Bill 4 1  i s  

t o  b e  the new Expropriation Act . Finally , Bill 3 8  repeals 

the old Agri cultural Pests Act . 

B .  The Agricultural Chemicals Act 

The Agricultural Chemi cal s Act , R . S . A .  1 9 7 0  c .  4 

inc ludes inter alia : 

7 .  No person sha l l  apply a pes ti cide in any open 
body of water unless he holds a permit to do so 
pursuant to the regulations under this act or 
The Publ ic Health Act . 



9 .  No person shall 

(a } dispose of any pesticide or mixture 
containin� a pesticide , or 

1 0 5  

(p } bury , decontaminate , burn or otherwise 
dispose of any container that has been 
used to hold a pesticide except at a 
site or in a manner , as the case may be, 
that is 

(c ) prescribed by the regulations, or 

(d ) in the absence of regulations , recommended 
by the manufacturer of the pesticide . 

1 0. No person shall 

(a } wash or submerge in any open body of 
water any apparatus , equipment or container 
used in the holding or application of a 
pesticide, or 

(b ) cause water from any open body of water 
to be drawn into any apparatus or 
equipment used for mixing or applying a 
pesticide unless such apparatus or 
equipment is equipped with a device which 
prevents back flow . 

. . . 

1 3 . Where the Minister is of the opinion , based 
upon such evidence as he considers adequate, 
that any crop, food , feed, animal , plant, water, 
produce, product or other matter is contaminated 
by an agricultural chemical , the Minister may 
by order. 

{a ) prohibit or restrict the sale , handling, 
use or distribution of the crop, food , feed , 
animal , plant , water , produce , product , 
or other matter permanently or for such 
length of time as he considers ne�essary or 

(b ) cause the crop , food , feed , animal , plant , 
water , produce , product or other matter 
to be destroyed or rendered harmless , and 
no person shall be entitled to compensation 
therefor . 

. . . . . 
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15 . Where an inspector i s  of the opinion , based 
upon such evidence as he cons iders adequate , 
that the use of or method of application o f  
a n  agricultural chemical i s  o r  may be 
d angerou s to the health of persons or any 
animal , or harmful to crops or other plant 
life , he may by order in wri ting suspend or 
terminate the u s e  of or the method of 
applic ation of the agricu ltural chemical . 
1 1 9 6 9 , c .  3 ,  s .  1 5] 

The Agricu l tural Chemica ls Act provides a clear example , then , 

of the same princ iple we discussed under the nuisance doctrine . 

What I can do on my land i s  often l imited in the interest of 

the health and we l f are of others . 

C .  The Agri cultural Pests Act 

Bi ll 3 8 , The Agricultura l  Pests Act , 1 9 7 4 , third 

sess ion , 1 7 th legis lature , 23 E l i z abeth I I  al lows the 

Li e utenant Governor in C ouncil to declare certain animal s ,  

bi rds , insects , plants or diseases to be "pests " or "nui s ance s " ,  

( 8 2 ) and landowners or pe rsons occupying land are authorized 

to des troy nui s ances .  ( 8 3 ) A legal duty is placed on per sons 

and councils to .take active measures to destroy pests . 

4 .  ( 1 )  Every person who owns , occupies or 
controls any land , premi ses or property 
shall take active measures to 

( a ) de stroy all pests on or in the 
l and , premises or property , 

(b ) destroy any crop , vegetation and 
other matter that contribute s or may 
contribute to the maintenance or 
spread of any pest that is found upon 
the land , premises or property , and 

( c )  prevent the es tablishment of all 
pests upon his land , premi ses or 
property . 



(2 } Every person who owns , controls or is in 
possession of l ivestock shal l take active 
measure s  to 

(a l destr oy a l l  pests on or i n  the 
l ivestock , and 

(b ) prevent the e stablishment o f  a l l  
pests o n  or in the l ivestock 

(3)  Every council shall take active measures 
to destroy

�
all pes ts in the municipa lity . 

( 4 ) Any person or council destroying pests 
sha l l  do so in accordance with 

( a ) thi s  Act and the regulations , 

(b)  where appl icable ,  The Wi ldlife Act 
and the regul ations made thereunde r , 
and 

( c ) where applicable , The Agricultural 
Chemical s  Act and the regulations 
made thereunder . 

Right o f  entry to inspecting officers i s  inc luded ( S S ) . 
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Such officers may i s s ue a notice t o  a landowner ( S 7 ) directing 

him to take certain measures against the 11pe s t 11 or nuisance . 

The landowner may appea l  within 1 0  d ays to a dis trict court 

j udge ( S 8 ) . Futhermore : 

1 3 . For the purpos e  o f  controlling , destroying , 
preventing , or delaying the e s tab l ishment o f  
a pest. or a nui s ance and to prevent o r  reduce 
damage by a pest or nui sance , the Lieutenant 
Governor i n  Counc i l  may make regulations 

( a )  prohibiting and restricting the removal 
from any area or the - movement .there.l.n o f  
any crop , ye.getati:on , livestock , animal 
or o ther matter ; 

(b ) prohibiting or restricting the use of 
and governing the dispo sition or 
destruction of a ny crop , vegetation , 
l ives toc k ,  a nima l o r  other matter that 
may contribute to the spread o f  a pes t  
o r  nui s ance ; 
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(.d )  

( e )  

( f )  

(g ) 

( h )  

( i )  
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establishing all or any part o f  Alberta 
as an area to which a l l  or any provis ions 
of the regu l ations apply i  

concerning the method o f  treatment and 
method o f  procedure to be followed in 
any area f or controlling , eradicating 
or preventing the e s tabl i shment of 
a pes t  or nui s ance ; 

naming , approving and d istributing or 
arranging for or approving the distr ibution 
of any poison , compound , equipment , 
vehicle or device for or inc idental to 
the control o f  the pest or nuisance , with 
or without conditions ; 

designating the area or areas in Alberta 
within which a poison , compound , control 
technique or device may be distributed 
or used ; 

appointing pers ons to supervise the 
setting out and distribution o f  any 
poison , compound , device or equipment ; 

defining "poison " , " compound " ,  " control 
technique " and "device " for the purpose 
of this Act and the regula tions ; 

governing , prohibiting or restricting 
the use o f  any poi son , compound , device , 
vehicle , control technique or equipment 
used therewith and the manner in which it 
i s  to be handled , set out or applied . 

Final ly , part two of t�e Act includes special provis ions for 

the control o f  bacterial r ing rot and insect pests . 

D .  The Agricultural Development Act 

The Agri cultural Development Ac t SA 1 9 7 2  c .  5 ,  which 

creates and e s tabl ishes the terms o f  reference for the Alberta 

Agricul tural Development Corporation includes a provision 

al lowing the Corporati on to set up land b anks .  
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1 9 . (1 ) The Corporation may acquire hold or 
dispose of land for the purpose of : 

(a } f arm consolidation , or 

(b } es tabli shment of connnunity pas tures , 
or 

(c ) withdrawing land from agricultural 
use , or 

( d )  generally advancing i n  the op1n1on 
of the Corporation , the interests of 
agriculture 

E .  The Agricultural Service Board Act 

Provis ions in the Agricultural Service Board Ac t 

R . S . A .  1 9 7 0  c .  7 ,  which affect the landoWner ' s  bundle of \ : . 

rights are : 

1 6 .  ( 1 ) Where a board find s , from inve s tigation and 
inquiry , that land in a municipa l i ty included 
in the area with respect to which the board 
has been appointed 

(a ) is impoveri shed or in the proce s s  
of becoming impoverished through 

( 1 )  ,weed infestation , or 

( 2 )  wind or water eros ion , or 

( 3 ) any other cause that has 
serious ly affected or that 
inay . seriously affect the 
productivity of the land or 
the welfare of the owner or 
occupant of the land , and 

(b) may become a menace to the communi ty , 
the board ·shal l report its f indings to 
the council or · to the Minister of Municipal 
Affairs , as the case may be . 

. . . 



( 2 )  Upon receipt o f  the report referred 
to in subsection ( l )  the counci l  or the 
Minister of Municipal Affairs , as the 

1 1 0  

case may b e , may declare the land referred 
to in the report to be sub j ect to super
vision , rehabilitation o r  reclamation as 
hereinafter provided .  

Before making a dec l aration under section 1 6 , there must be a 

hearing (81 7 ) . I f  a plan for res toration cannot be agreed 

upon ( S l 8  gives the detail s ) , the board may in f act take 

over the land , fix it up , and then revest it back to the 

"owner " :  

1 9 . ( 1 )  Where the board 

( a )  i s  o f  the opinion that owing to 
the c ondition of the land a 
declaration that the land i s  subj ect 
to supervi s i on under secti0n 16 would 
be ineffective , or 

(b ) is satis fied �ha t  in any case where 
l and ha$ been declared subj ect to 
supervi siqn under section 1 6  

(1 ) the agr,icultural fieldman and 
the r�presentative of the Depart
ment on the board were unable to 
wo.rk out a plan of proper farming 
practices that the owner or 
occupant would undertake to 
fol low , or 

( 2.) the owner or occupant has refused 
o� neglected to follow a plan of 
pr oper farming practices worked 
out as aforesaid , or 

( 3 )  the owner or occupant has made 
d_efau.lt in or :t:ailed to comply 
w.i,th the p:rovi sions of any 
agreement entered into pursuant 
to section 1 8 , subsection ( 2 ) , or 

( 4 )  notwithstanding any plan determined 
or agreement entered into pursuant 
to section 1 8 , the results have 
been unsatisfac tory , it may be 
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r econunende d  in writ ing _t_o Jhe . .  
council o r  Minister o f  .Municip<fl 
Affairs , as the case may be ,. that 
the control of the land be taken 
f rom the owner and occupant and 
that . an order of reclamation o f  
the land b e  is sued b y  the council 
or Mini s ter of Municipal Affairs , 
as the case may be . 

(3 )  After the pas s ing o f  a by-law or the making 
of an order under subsection ( 2 ) , the 
counc il O::J::' �inister of Munic ipal Affairs , 
as the .case may be , shall forthwith forward 
to the Registrar of Land Titles for the 
land registration district in whi ch the 
land ip s i tu ated a notice in Form A in the 
S ched\11� . 

( 7 )  From the date o f  the pas sing o f  a by- law 
or the m��ing . of an order under subsection 
( 2 ) , the cou�cil or · the Minis ter of Municipal 

Affair s ,  as the case may be , may enter into 
pos s e s s ion � f  the .lands , and through the ir 
servants· and age�.ts .or by agreement with the 
owner or · occ;::upant , . 

( a )  Cl,lLtiv.ate the l and and sow and 
harves t  crops thereon , 

( b )  des troy weeds ,· and 

( c )  take such other s teps a s  may be 
nec�ssary or expedi ent for the purpos�· 
of reclaiming and rehabilitating tpe 
l and , under the general supervision of 
the agricultural fieldman and with the 
advice of the board to the end .that 
the land be reclaimed and rehabilitated 
and eventually restored to the pos session 
o f  the person who but for the by-law 
or order wou ld be entitled thereto . 

In thi s  situation rather than the landowner claiming 

compensation f or the interference with his use of h i s  property , 

provis ions are set f orth in the Act for the recovery of the 
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expense the board has incurred in improvin� the owner ' s  

land • 

.F • The· Alberta Her itage· Act 

The Alberta Her itage Act SA 1 9 7 3  c .  5 states : 

4 .  (1 ) The Minister may 

(a ) acquire by purchase ,  gift , bequest , 
devi s e , loan , lease or otherwise 
any heri tage obj ect , bui lding or 
heri tage s i te ; 

(b ) s e ll , lease , exchange or otherwise 
di spose of any heritage obj ect , 
building or heri tage s i te so acquired ; 

( c )  lend or lease any heritage obj ects 
or any other ob j ects acquired under 
this Act ; on such terms as he considers 
appropriate . 

( 2 )  The Minis ter may acquire by gift , devise , 
beque st or loan , any building , s ite or 
other thing o f  historic , scientific or 
artistic interest whether or not having 
a bearing on the heritage of Alberta . 

We notice that expropriation i s  not spec i fically mentioned , 

but one would think that the provis ion " or otherwise " could 

include it . Furthermore , a kind of expropri ation procedure 

deve lops in the Act : 

1 4 . The Minister may 

(d ) c arry out surveys , investigate , 
document and excavate any s ite in 
Alberta ; 



1 1 3  

1 7 . (l l The Minis ter may , after consultation with 
the (Keritage Sites } Board , by order 
des ignate any heritage s ite whose 
preservation is in the public interest , 
together with such adj acent land as may 
be specified in the order , as a "Regi stered 
Heritage Site " . 

( 2 )  The Minister s hall register a certified copy 
of the order in the appropriate Land Titles 
Office against the title or titles to the 
land affected by the order . 

( 3 )  The designation a s  a Registered Heritage 
Site is ef fective upon the fil ing of the 
order . 

( 4 )  Upon the regis tration o f  an order under 
subsection ( 2 ) , no person may , notwithstanding 
any other Act , des troy , alter , res tore , 
repair , disturb or change any Registered 
Heritage S i te or remove any heri tage obj ect 
from a Registered Heritage Site unti l the 
expiration o f  1 4 days from the date of 
serving notice on the . Minis ter of his proposed 
action , unless the Minister sooner consents 
to the proposed action . 

1 8 . (1 ) The Lieutenant Governor in Counc i l  may by 
order des ignate any heritage s ite whose 
pre servation is in the public interes t ,  
together with such adj acent land as may 
be specified in the order , as a " C lassified 
Heri tage Site " .  

( 2 ) The Mini ster shall 

(a)  serve notice o f  his intention to 
recommend the designation of any 
s i te as a Classified Heritage 
S ite personally or by registered mai l  
o n  the owner o f  the s i te as shown in 
the records of tne Land Titles Office , 
and 

(b ) publish the notice of intention in 
the Alberta Gazette , at least 6 0  day s  
prior to the date of making the 
recommendation . 

{ 3 )  A notice under subsection ( 2 } shall contain 
an adequate description of the s i te which 
is proposed to be designated so that it 
may be easily ascertainable and a s tatement 



ot th.e .reasons :f;or the proposed 
designation . 

C4 l Any intere sted person may , within 3 0  
days of the publication of the notice in 
the Gazette , advise the Board that he 
wishes to make representations concerning 
the proposed designation . 
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( 5 }  At the conc lusion o f  the 3 0  day period the 
Board shal l notify all persons who have advised 
the Board of their int ention to make 
representations which shall be not less than 
15 d ays prior to the date the Minister 
proposes making the recommendation and the 
Board may then confirm , reverse or vary 
its recommendation f or the making of the 
order . 

( 6 )  I f  no representations are made or i f  the 
Board , after hearing any representations , 
confirms or varies its recommendation , the 
Minister may proceed to recommend to the 
Lieutenant Governor in Council that an 
order be made des ignating the area as a 
Classi fied Heritage S i te and as soon as 
pos s ible after the making o f  the order the 
Minister shall 

( a )  reg i s ter a certi fied copy of the 
order in the appropriate Land Titles 
Office against the title or titles 
to the l and affected by the designation , 
and 

(b ) cause a notice o f  the des ignation 
including an adequate description of 
the s ite to be published in the Alberta 
Gazette . 

( 7 )  The des ignation as a Classified Heritage 
S ite is effective upon the registration 
of the order . 

( 8 ) Upon the regi s tration of an order under 
subsection ( 6 ) , no person may , notwithstanding 
any o ther Act , destroy , alter , restore , 
repair , disturb or change any Classif ied 
Heritage S ite or remove any heritage obj ect 
from a Clas s i f ied Heritage S i te without 
the written approva l  of the Minister . 
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(9 ) The Minister may , in his absolute 
d i s cretion , refuse to grant an approval 
under subs ection ea ) or may make the 
approval sub j ect to such conditions as  
he cons iders appropr i ate . 

( 1 0 )  The owner o f  any property c ompri s ing in 
who le or in part a C la s s i f ied Heritage S i te 
shall , at least 3 0  days before commencing 
any sale or other dispo s i tion of the property , 
serve notice of the proposed s ale or other 
dispos i tion upon the Minister and the owner 
may complete the s ale after the 3 0  day 
per iod if the Minister has not within that 
period offered to purchase the property 
at its fair market price . 

( 1 1 )  I n  the event tha t the owner and the Minis ter 
cannot agree on the fair market price of any 
property under subsec tion ( 1 0 ) , the matter 
shall be submitted to the Public Util i ties 
Board for determination . 

( 1 2 )  Upon service o f  a notice o f  intention under 
subsection { 2 ) , the provis ions of ·. subsections 
( 8 )  to ( 1 1 )  apply to the s i te as if  an order 

had been made and registered , but such 
provi s ions sha l l  cease to be applicab le to 
the site at the expiration of 9 0  days unless 
the s ite i s  so de s ignated by order o f , the 
Lieutenant Governor in Council within that 
period . 

1 9 . The Minis ter may 

{ a )  make regulations governing standards or 
maintenance of Classified Heri tage S i tes , 
and 

{b ) by order require specific repairs or other 
measures  to be made or taken to preserve 
any particular C l as s ified Her i tage S i te . 

2 0 . ll ) The Mini s te.r may i s sue archaeo logi c al 
research permits authori z ing the person 
named therein to make excavations on a 
Regi s tered Her itage S ite or on a 
Cla s s i fied Heri tage S i te or on any Crown 
land . 

( 2 } No persons may make exc avations on any lands 
in Alberta for the purpose of seeking 
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archaeological obj ects o r  remains without 
holding a valid. and sub s i s ting 
archaeological research permit . 

2 2 . (1 ) The Minister may authorize any person 
to enter , at any re asonable hour and after 
notice to the owner or occupant , upon 

(a ) any l ands for the purpose of making 
surveys f or or inspec ting heri tage 
s ite s which the Minister has reason 
to believe may qualify as a Regi stered 
Heritage S ite or a Class ified Heritage 
Site , or 

( b )  any C l a s s i fied Heritage Site for the 
purpose of examining , surveying or 
recording the s ite or c arrying out 
excavation and works required for the 
preservation or development of the 
s i te as a heri tage resource . 

( 2 )  Where , in the opinion of the Minister , 
land contains or may contain heritage 
resource s  tha t  are l ikely to be altered , .  
damaged or des troyed by reason of any 
development or ac tivi ty he may order a 
survey of heritage resour ces to be under
taken . 

3 5 . ( 1 )  Where the Minister i s  o f  the opinion that 
any person i s  eng aged in an activity which 
he considers likely to result in damage 
or des tructi on to any site which could be 
des ignated as a Regis tered Her itage S i te 
or a s  a Classified Heritage S i te the Minister 
may i s sue an order ( in this sec tion called 
a " Temporary S top Order " )  requir ing that 
person to cease the activity or such portion 
thereof as the Minis ter may specify in 
the Temporary S top Order for a period not 
exceeding 15 days . 

( 2 }  Where i t  appears that the s ite qualifies 
for de s i gnation as a Clas sified Heritage 
S i te , the Lieutenant Governor in Counci l  
may , o n  the recommendation of the Minis ter , 
order suspens ion of the activity or any 
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part thereof for a further speci f ied 
period in order to allow salvage , recording 
or excavation of the s ite and investigation 
of alternatives to its destruction including 
i ts d�s i9nation as a Clas s i fied Heri tage 
site . 

( 3 ) Where arw person feels himse l f  aggrieved 
by an order i ssued_ pursuant to thi s  section 
he may appeal to the .  Supreme· Court by way 
of origi nating notice upon two days ' notice 
and the j udge hearing the appl i cation may 
confirm , vary or rescind the order appealed 
from . 

3 6 . The Minis ter may authori z e the payment of 
compens ation in accordance with the regul ations 
to any person , who has suffered los s  as tl1e 
resu'lt of the appli cation o f  any provis ions 
of thi s Ac t or the' regulations � 

· 

3 7 . ( 1 )  . The Minis ter ma:y make regulati
,ons exempting_ 

Cla s s i fied Heri tage S ites or Heritage · ' · Monuments from �1:;1.� applic c;ttion o f  any provision 
contained in any bu i lding code whi ch would 
otherwise be appl i cable pur suant to any' ' :Actc�._.. � 
regul ation or : municipal by�law where xh� 
enforcement of such provis ion would prevent 
or serious ly hinder the preservation,  re stor
ation or use of al:l or any po:r:-tion: of t.l1e : 
s i te or monument . 

( 2 )  A regulatior:>. under subsection (1 ) I!l!=iY · be 
general or particular in application . 

3 8 . ( 1 )  Every per s on who contravenes any p:Jfovision� ·  
o f  thi s  A ct or the regulations , the cohd'i'tions 
of any permit or any direction o f  the 
Minister under th�s Act i s  guilty of an 
offence and is l iable on summary conviction 
to a fine - of not more than $ S , o o o · or to · 
imprisonment for a term of not more than 
s ix months or to both f ine and impri sonment . 

£ ' ) J ' ' �·� ..! 

( 2 ) When a Clas s i f ied Heritage Site is al tered 
or des troyed in any way in contravention of any 
provision to thi s Act /  the regulations or a 
direction of the Minister pursuant to th is 
Act , the Minister

.
may cause · it to be restored 

and the Crown may recover the cost thereof 
from the per son causing . the alteration or 



1 1 8  

destruction b y  an action i n  debt . 

(3 ) Where a Clas s i f ied Heritage S ite i s  
altered or des troyed i n  contr avention of 
any provis ion of this Act , the r egulations 
or an order of the �inister pursuant to 
thi s Act in such manner that it is not pos s ible 
to effect res toration the Crown may recover 
damages therefor from the person causing 
the alteration or des truction by action . 

We have quoted at length from the Alberta Her itage Act 

because it is a very recent Act , ( 1 97 3 } and raises some 

que stions that may become s trong future i s sues as more 

legi s l ation dealing with pre servation of the enviroment , and 

greater control of l and use ari ses . Whi le authori z ation of 

payment of compensation is  included in the Act ( S 3 6 }  and an 

appeal provi s ion to the Alberta Supreme Court is inc luded 

( S 3 5 ( 3 ) } ,  we wonder what we would be able to recover if our 

property wa s in effect zoned as a Registered or a Classified 

Heri tage S ite . The use of our land is  severely restricted , 

whi le we live on i t  but do not wish to sel l . I s  this a 

restriction that should be compensated or is  it a fair use 

of the po lice power? We should compare thi s  Act to the 

American Wetland� z oning cases dealt with l ater on . 

G .  The Department Of The Environment Act 

Not unlike having your land zoned as a Registered 

or a Clas s ified Heritage S ite , under The Department of the 

Environment Ac t SA 1 9 7 1  c . 2 4  as amended SA 1 9 7 2  c .  3 2  your 

land might be z oned as a " Restricted Development Area " :  

1 5 . (1 ) The Lieutenant Governor in Council may by 
regulation establish any part or parts of 
Alberta as a " Restricted Development Area '' 
(in thi s section c alled " the Area " ) upon 

the report of the Minister that the 
e stab lishment of the Area is  neces s ary in 
the public intere s t  to coordinate and regulate 



the development and use of the Area for 
the purpose o f  
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la } �reventing , controlling , allevi ating 
or s to�ping the des truction , damage 
or pol lution of any natural resources 
in the Area , or 

(b ) protecting a wa tershed in the Area , or 

(c ) retaining the environment of the Area 
in a natural s tate or in a s tate 
sui table f or recreation or the 
propagation o f  plant or animal l i fe , or 

( d )  preventing the de terioration o f  the 
qual ity of the environment o f  the 
Area by reason of the development 
or use o f  l and in the Area incompatible 
wi th the preservation of that enviro nment 

( 2 ) Notwi ths tanding any other Act , where the 
Lieutenant Governor in Counc il establishes 
a Res tricted D evelopment Area , he may , in 
the same regul ation or in any subsequent 
regulation , provide for 

( a )  the contro l , restriction or 
prohibi tion of any kind of use , 
deve lopment or occupation o f l and 
in the Area pre scribed in the regulations ; 

( c ) the removal o f  any buildings , 
improvements , materials or anima ls 
from the Area , and the payment 
o f  compensat ion by the Crown for 
any los s resulting therefrom ; 

( d )  the control , res tricti on or 
prohibition o f  the dumping , deposit 
or emis sion wi thin the Area o f  any 
substance specified in the regulations ; 

(e ) the authoriz ing of the acquis i tion 
by purchase of expropriation by the 
Minis ter of any es tate or interest in 
land in the Area ; 



(A) any other �atter or thing 
neces s ary or incidental to the 
protection or improvement of 
the environment of the Area . 
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The Mini s ter has the power to i s sue " s top orders " i f  one 

contravenes the Act (Sl 6 ) . Also , the Act enables the 

Lieutenant Governor in Council to make regulations with a 

wide -ranging potential affect on land use : 

1 7 . The Lieutenant Governor in C ounc il may make 
regulations 

( a }  prohibiting , regulating or requiring 
the doing of any act for the purpose 
of preventing , al leviating or 
s topping s o i l  eros ion or anything 
detrimenta l to the protec tion or 
preservation of a watershed ; 

(b ) requiring persons owing , pos ses s ing 
or having rights in respect o f  land to 
refrain from using that land in any 
manner detrimental to the environment 
of that land and other lands in the 
vicinity thereo f ;  

(c ) prescribing the dutie s of any person 
conducting sand or gravel removal 
operations , or any kind of operations 
that result in the destruction or 
dis turbance of the surface of land , 
with respect to c onservation of the 
soil and the reclamation of the sur fac e 
of ·that l and , and conferring power s on 
the Minis ter relating to such so il 
cons ervation and reclamation ; 

( d )  contro l l ing , re stricting or prohibi ting 
any actions of any per son for the 
purpos e of' abating noi s e  or control l ing 
noise levels ; 

( e )  authori z ing the payment of compensation 
by the Crown to any person for l os s  
o r  damage to that person as a result 
of the application of any regulation 
under thi s  Ac t to him or an order under 
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this Ac t direc ted to him , prescribing 
the cases in which the compensation 
s hall be paid and the loss or damage 
for which the compensation is to be 
paid , and conferring jurisdiction on 
the Supreme Court of Alberta , the di strict 
courts or the Public Uti l ities Board 
in connection with settlement of the 
compensati on to be pa id ; 

( f ) authori z ing the Minis ter to 
expropri ate on behalf of the Crown 
any estate or interest in land i f  he 
considers it nec e s ��ry to do so for the 
purpose of enforcing or carrying ou t 
the provisions of this Act or the 
regulations or an order under this Act ; 

Final ly , the Act also makes provision for the abatement of 

nuisance s :  

1 0 . 1  ( 1 )  The Provinc ial Board may inquire into and 
hear and determine any compl aint made by 
or on beha lf of any per son in respect of a 
nui sance . 

( 2 ) The Provincial Board may make a report 
upon such compl aint and as to what remedial 
measures , i f  any , that it cons iders are 
required in respect of the nuis ance 
complained of . 

( 3 ) Where the report o f  the Provinc ial Board 
recommends the removal of any thing caus ing 

· a  nuisance or the ab atement of a nuisance , 
the Minis ter or the ·. compla inant may apply 
to the Supreme Court or to a district court 
by way of originat ing notice of motion for 
an o rder 

(a } for the removal o f  the cause o f  the 
nui sance or abatement of the nuisance 
in terms of the report of the 
Provincial Board , and 

(b ) To restrain the persons from contin�ing 
the nuisance , or any other per s ons from 
continuing the acts complained o f , until 
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the nuisance has been abated, or the 
cause of the nuisance removed to the 
satisfaction of the Provincial Board. 

C4) The judge may, upon the report of the 
Provincial Board, or upon such further 
evidence as he thinks necessary, make such 
order and on such terms and conditions as 
he considers proper. 

H. The Forest Reserves Act �) 

One section of the Forest Reserves Act R.S.A. 1970, 
c. 146 as amended SA 1971 c. 37 states: 

7. The Lieutenant Governor in Council 
may authorize the Minister 

(a) to purchase, expropriate, 
or otherwise acquire lands 
within a forest reserve or 
adjoining a forest reserve, 

(b) To exchange for land within 
or adjoining a forest reserve, 
any available public lands 
situated outside those 
boundaries of the forest reserve, and 
to pay compensation upon an exchange 
of land, and 

(c) to prohibit or restrict the 
conduct of any business or 
commercial activity on any land 
situated within the boundaries 
of a forest reserve 

I. The Line Fence Act 

that: 
The Line Fence Act, R.S.A. 1970 c. 210 establishes 

3. (1) Whenever two owners or occupiers of 
adjoining parcels of land desire to 
erect a line or boundary fence between 



the adjoining parcels for the common 
advantage of bo.th of them they· shall 
bear the expense of the erection, 
maintenance and repair of 'the fence in 
equal shares. 
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(2} Whenever the owner or occupier'of a· 
parcel of land erects a line or boundary 
fence between the land and an adjoining 
parcel of land the owner or occupier 
of the adjoining parcel of land shall, 
as soon as he receives any benefit or 
advantage from the line or boundary fence 
by the enclosure of his land or any 
portion thereof or otherwise, pay to the 
first mentioned owner or occupier a just 
proportion of the then value of the line 
or boundary fence and thereafter the 
expense of maintaining and repairing 
the fence shall be borne by the adjoining 
owners or occupiers in equal shares� 
[R.S. A. 1955, c. 178, s. 3] 

The settlement of disputes under the Act is provided for by 
an arbitration procedure (s.4). 

J. The Litter Act 

Generally speaking, under The Litter Act SA 
1972 (6) no person shall dispose of litter on public land 

' ' 

(S2) highways (S3) municipally owned land (S4) water or on 
ice (S6) and: 

S. 5. No person shall dispose of litter on 
any land other than his own unless the 
owner or person in control of the other 
land agrees to its disposal. 

Of most interest to the private owners of land is the 
provision in the Act dealing with unsightly p�operty: 

s.a. In this part: 

. . . . . 
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(cl "unsightly property" means any property 
or part thereof upon which there is 
litter which causes the property.or any 
part thereof to look unsightly. " 

9. (1) Subject to section 12, where an enforcement 
officer considers any property, when viewed 
from a highway, to be unsightly property, 
the enforcement officer may issue a clean 
up order. 

(2) The clean up order shall be issued to 

(a) the owner, or 

(b) the person in control, of the property 
that is the subject of the clean up 
order. 

(3) The clean up order may require the person to 
whom it is addressed, within a period of 
time which shall not be more than 60 days 
from the date of the making of the order, 

{a) to remedy the condition of the 
property in a manner and to the 
extent directed in the order, or 

(b) to demolish or remove any litter 
causing or contributing to the 
unsightliness of the property, or 

{c) to construct any thing to prevent 
the property from being viewed from 
a highway, or 

(d) to do any other thing to remedy 
the �nsightliness of property, or 

{e) to do all or any of the matters 
specified in clauses (a) to (d). 

10. (1} The person to whom the clean up order is 
issued may, within 21 days of the date it 
is issued, request the Minister to review 
the order or any part thereof. 

(2) Upon receiving a request for review, the 
Minister shall review the reasons for the 

clean up order. 
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(3) After conducting the review, the Minister 
may confirm, rescind or in any manner 
vary the clean up order. 

11. (1) Where a person fails to comply with a 
clean up order, the Director may cause the 
condition of the premises to be remedied to 
the extent specified in the clean up order 
and charge the cost of the work done to the 
person to whom the clean up order was issued. 

K. The Seed-Control Areas Act 

Under the Seed-Control Areas Act, R. S. A. 1970 
c. 335, after a group of occupiers of land have a meeting 
(S3) they may circulate a petition to send to the Lieutenant 
Governor in Council proposing the establishment of a seed-contr 
area (S4). The petition must be signed by 60% of the 
occupiers within the area (SS) (1). Futhermore: 

5. (3) The Lieutenant Governor in Council 
by the order constituting the seed
control area, or by a subsequent · 
order from time to time may 

(a) prescribe any kind or variety 
of seed or crop as a seed or 
crop that may be grown within 
the seed-contr'ol area, or part 
thereof, and 

(b) prohibit the growing of any 
designated kind or variety 
of seed or crop within the seed
control area, or part thereof. 

9. (1) No person who is the occupier of land 
within a seed-control area shall grow 
or permit to grow on such land or any 
part thereof any kind or variety of 
seed or crop the growing of which is 
prohibited within that se'ed-control 
area by any order or regulation under 
section 5 or section 17. 
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Provisions for enforcement lSl0 -12), and appeal (Sl3-15) are 
included, and finally: 

17. (1} ror the purpose of carrying into effect 
the provisions of this Act according to 
their true intent, the Lieutenant Governor 
in Council may make such regulations as he 
considers necessary or advisable. 

(2) Without limiting the generality of subsection 
(1) , the Lieutenant Governor in Council may 
make regulations or orders 

(a) defining, redefining, reducing or 
extending the limits of a seed-control 
area, 

(e) prohibiting the growing of a designated 
kind or variety of seed or crop within 
the seed-control area, or part thereof, 

{f) defining a variety area or areas 
within a seed-control area and prescribing 
the variety or varieties of seeds or 
crops that may be grown, or the growing 
of which is prohibited within a variety 
area so defined, 

(i} requiring and compelling the occupiers 
of lands within a seed-control area 
to prevent the blossoming or maturing 
on the lands occupied by them of seed
bearing plants or crops that are 
injurious or that might become injurious 
to any seed grown in that area pursuant 
to this Act, • • •  

L. The Special Areas Act 

If an area is not part of a city, town, village, 
county, municipal district, or improvement district it may 
be formed into a "special" area under the Special Areas 
Act R. S. A. 70, c. 349. Included in the Minister of Municipal 
Affairs power is: 
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8. The Minister is hereby empowered in respect 
of special areas generally or in respect of 
any spec'i;fied special area or any part 
thereof :  

(5) to order and require any owner or occupant 
of lands to adopt such methods of farming 
or grazing, or farming and grazing, that 
he considers necessary to prevent soil 
drifting, water erosion, over-grazing, or 
any hazard that might jeopardize the economic 
security of residents of the special area; 

Enforcement of an order and penalties for non-compliance 
are provided for in the Act (S9) • 

The power to enter any land within the area and 
construct necessary public facilities is potentially very 
wide under the Act: 

11. (1) Any surveyors, engineers, agents and work
men employed by the Province may· enter 
upon and occupy any land in a special area 
for the purpose of making examinations 
and surveys , 

(a) to carry out any work or under
taking approved by the Lieutenant 
Governor in Council as a work or 
undertaking for the rehabilitation or 
betterment of the special area, and 

(b) to construct thereon dams, ditche.s, 
weirs, spillways, roads and such other 
buildings, structures or erections as 
are necessary or incidental to the 
carrying out of any such work or under
taking or the maintenance thereof. 

(2) Any land forming the site of any such work or 
undertaking, or that is used or occupied in 
connection therewith, shall be deemed to be 
the property of the Crown so long as it 
is required for the purpose of the work or 
undertaking. 
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l3) Where it is made to appear to the Minister 
that any right or property of any person 
has been detrimentally affected, 

la) by reason of any act or thing done 
pursuant to this section, or 

(b) by the use or occupation of any land 
used or occupied in the exercise of 
any power conferred by this section, 
the Minister may, after making such 
inquiries as he deems necessary, 
allow the person such compensation that 
he in his discretion thinks proper, 
and any compensation so allowed shall 
be paid out of any moneys appropriated 
by the Legislature for the administration 
of this Act. 

M. The Clean Air Act 

Land use is regulated under the Clean Air Act SA 
1971 c. 16 as amended 1972, c. 20, in a similar fashion as 
under the Clean Water Act. No person can commence construction 
of various kinds of industrial plants without submitting 
all plans and specifications to the Director of Standards 
and Approvals of the Department of Environment, who may 
demand necessary alterations to protect the environment, (S4). 
Once construction is complete, the landowner still needs 
a license to operate the plant (S4. 1) and if at any time any 
alterations are made to it, he must again receive the 
blessing of the Director of Standards and Approvals. Like 
the Clean Water Act, provisions for control orders (S6) 
and stop orders (S7) are included· in the Act as well as 
similar regulatory powers: 

10. The Lieutenant Governor in Council may make 
regulations 

(f) authorizing the payment of compensation 
by the Crown to any person for loss or 
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damage to that person as a result 
of the application to him of any 
provision of this Act or the regulations 
or as a result of an order directed to 
him under this Act, prescribing the 
cases in which the compensation shall 
be paid and the loss or damage for 
which the compensation is to be paid, 
and conferring jurisdiction on the 
Supreme Court of Alberta, a district 
court or the Public Utilities Board in 
connection with settlement of the 
compensation to be paid; 

(g) authorizing the Minister to expropriate 
on behalf of the Crown any estate or 
interest in. land if he considers it 
necessary to do so for the purpose of 
enforcing or carrying out the provisions 
of this Act or the regulations; 

N. The Wilderness Areas Act 

Because we will deal with the idea of a " new" 
philosophy of land at a later stage, it is important to 
include parts of the preamble to the Wilderness Areas Act 
SA 1971 c. 114, as an example of the kind of thinking used 
to justify the control of land use and development by 
government in the public interest: 

WHEREAS the continuing expansion of 
industrial development and settlement 
in Al�erta will leave progressively 
fewer areas in their natural state of 
wilderness; and 

WHEREAS it is in the public interest that 
certain areas of Alberta be protected 
and managed for the purpose of preserving 
their natural beauty and primeval character 
and influence and safeguarding them from 
impairment and industrial development 
and from occupation by man other than as 
a visitor who does not remain; and 

WHEREAS to carry out those purposes it 
is desirable to establish and maintain 



certain areas as wilderness areas for 
the benefit and enjoyment of the present 
and future generations; • • •  

. . . . . 

The Act establishes an "Advisory Committee on 
Wilderness Areas. " 

2. (7) The Advisory Committee shall accept 
requests from the public regarding 
wilderness areas and shall from time 
to time consider the requests and make 
recommendations to the Minister regarding 
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(a) the establishment of a new wilderness 
area, or 

(b) the addition of lands to a wilderness 
area, or 

(c) withdrawing lands from a wilderness 
area, or 

(d) regulations for the management, 
operation and utilization of wilderness 
areas and controlled buffer zones. 

The teeth of the Act, are the provisions for acquisition of 
land: 

6. Where at the time any land is established 
as part.of a wilderness area or is added 
to a wilderness area, a person other than 
the Crown holds any estate or interest in 
that land 

(a) the Minister shall acquire, or 
commence proceedings to expropriate, 
that estate or interest not later 
than one year after the date on which 
the land became part of the wilderness 
area, and 

(b) no person shall, within the wilderness 
area, construct an improvement or 
reconstruct or add to an improvement on 
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that land, or do any act that will 
alter or disturb the surface of that 
land, without the consent of the 
Minister. 

The use of land within a wilderness area is, of 
course severely limited: 

8. (1) No person shall 

(a) travel in a wilderness area except on 
foot, or 

{b) hUnt or trap animals in a wilderness 
area, or 

(c) fish in a wilderness area, or 

(d) land an aircraft in a wilderness area, 
or 

(e) deposit any litter, garbage or refuse 
in a wilderness area except in places 
provided and designated for that 
purpose, or 

(f) unless authorized by the Lieutenant 
Governor in Council, remove any plant 
life or animal life (or bird eggs) or 
excavate or remove fossils or other 
objects of geological, ethnological, 
historical or scientific interest in 
a wilderness area, or 

{g) take into or use in a wilderness 
-area a horse or pack animal or any 
motorized vechile. 

Finally, a 1972 amendment allows the Lieutenant Governor in 
Council to establish areas of land adjoining a wilderness 
area as a controlled buffer zone with similar restriction on 
development. 

o. The surface Rights Act 

The Surface Rights Act SA 1972 c. 91 as amended 
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SA 1973 c. 34 establishes th� SUrface Rights Board (S3) 
which may inter alia: 

8. (b} enter upon and inspect, or authorize 
any person to enter upon and inspect, 
any land, building, works or other 
property. 

The Board deals with the granting of rights of entry in 
respect of the surface of land for mines, minerals, oil and 
gas, and other operations. 

15. (1) Where the surface of any land required by 
an operator for any of the purposes 
mentioned in this Act is owned by the Crown 
or any other person, and the operator 
cannot acquire by agreement a right of 
entry upon the surface of the land required 
by him, the operator may make application 
to the Board for right of entry in respect 
of the surface of such land as may be 
necessary for the efficient and economical 
performance of his operations. 

Provisions for a hearing (Sl7) and the granting of an 
immediate right of entry in certain situations (Sl8) are 
set forth. The jurisdiction of the Board generally includes: 

19. The Board in a right of entry order 

(a) shall determine what portion of the 
surface of the land the operator 
requires for or incidental to the 
efficient and economical performance 
of the operations, and 

(b) may prescribe such other conditions as 
the Board considers necessary in 
connection with the granting of the 
order. 

The rights conferred upon someone who has a right of entry 
order has a direct effect on the law dealing with the 
subsurface rights and support rights, which we dealt with 
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earlier. 

20. (.1) A right of entry order is deemed to vest 
in the operator, 

(a) unless otherwise provided in 
the order, the exclusive right, 
title and interest in the surface 
of the land in respect of which the 
order is granted other than 

(1) the right to a certificate 
of title issued pursuant to 
The Land Titles Act, and 

(2) the right to carry away from the 
land any sand, gravel, clay or 
marl or any other substance 
forming part of the surface of the 
land, and 

(b) to the extent necessary for his operationf 
the right to excavate or otherwise 
disturb any minerals within, upon or 
under the land without permission 
from or compensation to the C rown 
or any other person with respect to such 
minerals. 

(2) Where an operator in his application represent! 
that subsidence of the surface of the land 
may result from the mining of coal, the 
order of the Board may grant the right 
to disturb or interfere with the surface of 
the land irrespective of whether or not the 
operator will enter upon the surface in 
conducting his operations. 

Compensation orders to the landowner or occupiers are 
provided for: 

23. {1) Where a right of entry order is granted, 
the Board shall also determine the amount 
of compensation payable and the person 
to whom the compensation is payable. 

{2) The Board, in determining pursuant to 
subsection (1) the amount of compensation 
payable, may consider 
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(a) the value of the land, 

(b) the loss of use by" the owner OJ;, 
occupant o.f the are� granted to 
the operator, 

(c) the adverse effect of the area 
granted to the ope,rator on the 
remaining land of the owner or 
occupant and the nuisance, 
inconvenience and noise that 
might be caused by or arise from 
or in connection with the 
operations of the operator, 

(d) the damage to the land in the 
area granted to the operator 
that might"be caused by the 
oper�tions of the operator, and 

(e) such other factors as the Board 
considers proper under" the 
circumstances. 
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(3) In making a compensation order, the Board 
may also ?e,termine the amount of compensation 
�ayable by the operator 

(a) for damage caused by or arising out 
of the operations of the operator to 
any lands of the,owner or occupant 
other thpn the area granted to the 
ope,:rator, if those operations were 
incidental to the op'erations of that 
operator on the area granted to him 
under the right of entry order 

(b) for. the loss of or damage to livestock 
or other personal property of the owner 
or occupant caused by or a+ising out 
of the operations of the operator; 

(c) for time spent or expense incurred 
by the owner or occupant in recovering 
any of his livestock which have strayed 
due to the act or omission of the 
operator; and shall direct the person 
to whom the compensation is payable. 

Appeal procedures are included (S24) as well as provisions for 
the termination of right of entry orders (S25) . Generally: 
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32. A person, who in the exercise of a 
right of entry, enters upon, uses or 
takes any of the surface of land in 
contravention of any of the provisions 
of this Act 

(a) shall be deemed to have committed 
a trespass thereby, and 

(b) is liable in damages or otherwise 
for the trespass to any person who 
is the owner or the occupant 
entitled to the possession of the 
surface of the land. 

P. The Weed Control Act 

The gist of the Weed Control Act SA 1972 c. 96, is 

that weed inspectors (S2,S5) are empowered to: 

14. . • •  , with or without warrant, enter 
at any reasonable hour upon any land or 
premises, other than a dwelling house, 
without the consent of the occupant or 
owner, and may inspect the land or 
premises or any crops, hay, grain, fodder, 
screenings, machine, grain elevator, 
crop processing plant or equipment thereon 
or therein. 

15. (1) An inspector who finds any noxious weeds 
or weed seeds in or on any land, premises, 
vehicle, crop, hay, grain, fodder, machine, 
gr ain . elevator, crop processing plant or 
equipment therein or thereon may give a 
notice in writing to the person who is 
under the duty imposed by this Act to 
destroy the noxious weeds or weed seeds 
and any crops containing the noxious weeds 
or weed seeds. 

(2) Each notice shall specify when and by what 
method the weeds or weed seeds named are to 
be controlled or destroyed and such method 
may include such definite systems of tillage, 
cropping and management as in the inspector'� 
judgment constitute good agricultural 
practice for the land and district concerned. 
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Futhermore: 

19. Where a person fails to comply with any 
notice issued by an inspe.ctor, the 
inspector may cause the noxious weeds or 
weed seeds to be destroyed by any means 
consistent with good agricultural practice. 

20 . (1) Where an inspector finds noxious weeds or 
weed seeds on any land, he may, in order 
to effectively destroy the noxious weeds 
or weed seeds, issue a notice prohibiting 
the occupant or owner of any land from 
sowing a crop of any kind on the land. 

(2) A notice issued under subsection (1) shall 
cease to have effect three ye�rs following 
date of issue, unless it is sooner rescinded 
by the inspector. 

27. Every occupant of land, or, if the land is 
unoccupied, the owner thereof, shall 
destroy ali noxious weeds and weed seeds 
growing or located thereon as often as 
may be necessary to prevent the spread, 
growth, ripening and scattering of 
noxious weeds or weed seeds. 

Finally: 

32: No perso'n shall move or cause to be moved 
any machine or vechile if such movement is 
likely to cause the spread of noxious weeds 
or weed seeds. 

33. No person shall deposit or permit to be 
deposited any weed seeds or material containing 
weed seeds in any place where they might 
grow or spread. 

34. Every person who has in his possession 
screenings or other refuse containing 
weed seeds shall handle them in such 
manner as to prevent their being scattered 
by any means whatsoever and store them in 
bins or containers constructed in such 



manner that they are securely confined 
therein. 

35. Every person who has in his possession 
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or under his control screenings or other 
refuse containing weed seeds that are not 
kept as required by section 34 shall 
destroy them or deposit them at a disposal 
site provided by the municipality. 

Q. The Land Surface Conservation· and Reclamation Act 

A whole battery of surface operations are regulated 
in Part Two of the Land Surface Conservation and Reclamation 
Act SA 1973 c. 34, a section entitled " Approval for Regulated 
Surface Operations." However, farmers at the present time 
are not affected: 

2. (3) Part 2 does not apply to any agricultural 
operation or activity and the Lieutenant 
Governor in Council has no power to 
designate any kind of agricultural 
operation or activity as a regulated 
surface operation pursuant to that.Part. 

The first part of the Act has several provisions of interest, 
however: 

7. (1) The Minister may enter into an agreement on 
behalf of the Government with an owner of 
land to restrict the purposes to which that 
land may be used by that owner and his 
successors in title in consideration of 
the payment by the Government of·the 
compensation specified in the agreement. 

(2) An agreement under this section may be 
for a specified term or of indefinite 
duration. 

(3} An agreement under this section may be 
registered under The Land Title·s Act. 

(4} Upon the expiration or termination of 
an agreement registered under The Land 
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Titles Act pursuant to subsection (3}, 
the Registrar of Titles shall, upon being 
directed to do so by the Minister, cancel 
the :re9'istration o£ the agreement. 

8 • (1) Where any person proposes to undertake any 
operation or activity and, in the opinion 
of the Minister, the operation or activity 
will r esult or is likely to result in 
surface disturbance, the Minister may order 
that person to prepare and submit to the 
Ministerwithin the time prescribed in the 
order, a report containing an assessment of 
the environmental impact of the proposed 
operation or activity where the Minister 
considers it in the public interest to do so. 

(2) An order of the Minister under subsection 
(1) may require that the report contain an 
assessment of the impact of the proposed 
operation or activity on all or any of the 
following, namely, 

(a) the conservation, management and 
utilization of natural resources; 

(b) the prevention.and control of 
pollution of natural resources·; 

(c) the prevention of noise and the 
control of noise levels resulting 
from the operation or activity in 
so far as they affect the environment 
in the vicinity of those operations 
or activities; 

(d) economic factors that directly or 
indirectly affect the ability of 
the applicant to carry out measures 
that relate to the matters referred 
to in clauses (a), (b) and (c); 

(e) the preservation of natural resources 
for their aesthetic value. 

(3) An order of the Minister under subsection 
(1) may require that the report show any 
alternative means by which the proposed 
operation or activity could be carried out. 

(4) A report· under subsection (1) shall be 
prepared and submitted in accordance with 



the regulations or, in the absence of 
regulations, in accordance with the 
directions of the Minister. 
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(5) This section applies whether or not the 
proposed operation or activity is the subject 
of an application for an approval under 
Part 2. 

(6) Any person who fails to comply with an order 
of the Minister under this section is guilty 
of an offence. 

Once again, we see provision for the issuance of " stop 
orders " (S ( 9) ) • 

Part Three of the Act deals with reclamation 
orders and certificates issued to persons who hold a surface 
lease or right of entry order. (Remember the Surface 
Rights Act we noted earlier) . Finally the Act regulates 
the activities of certain groups of people who have the 
use of land: 

32. (1) . • .  this Part applies to land that is 
being or has been used for or in connection 
with, or is being held or has been held 
incidental to or in connection withr 

(a) the drilling, operation or 
abandonment of a well, or 

(b) the construction, operation or 
abandonment of a pipe line, battery 
or transmission line, or 

(c) the opening up, operation or 
abandonment of a mine or quarry, or 

(d) the opening up, operation or 
abandonment of a pit or of a waste 
disposal site or land f ill site, or 

(e) the conduct of geophysical operations, 
or 

(f) any other operation or activity 
designated as a regulated surface 
operation under Part 2, or 
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(gl the construction, o;peration or 
abandonment of an extra-territorial 
undertaking. 

. . . . . 

39. (1) Where the Council is authorized to make a 
reclamation order under this Part, the order 
may direct the performance of any work that 
is necessary in the operation of the Council 
to do any or all of the following in respect 
of the land that is the subject of the 
inquiry by the Council: 

(a) subject to subsection (3), to 
condition, maintain or reclaim 
the land or any part thereof, and 
land adjacent thereto, or 

(b) to destroy or prevent the growth of 
noxious weeds or weed seeds, or 

(c) to remove or remedy any hazard to 
human life, domestic livestock or 
wildlife, or to the conduct of 
agricultural or other operations, or 

(d) to install or repair any fence, gate, 
cattle guard, culvert or other· thing. 

49. (1) Notwithstanding anything in any other 
Act or in any surface lease or right of 
entry order 

(a) no surrender of a surface lease 
is effective or binding on any 
person, and 

(b) no expropriation board shall order 
the termination of a right of 
entry order, insofar as the 
surrender or termination relates to 
any interest of the owner until a 
reclamation certificate has been 
issued in respect of the land affected 
by the surrender or termination. 
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140(A) 

The Soil Conservation Act R.S.A. 197 0, c. 348 
empowers the J.1inis-csr of 1\.gi:icult.ure or municipal districb 
themselves, that is, not only cities and towns but also 
counties, improvement districts and special areas and so 
forth, to appoint soil conservation officers (S3) with powe 
to issue "notices" to land owners or occupiers which 
require such persons to take action to prevent soil 
deterioration (SS). If the municipality has an Agriculture 
Services Board, then the matter will be referred to the 
Board for action. (we have dealt with the Agricultural 
Service Board Act earlier) • Provisions for the appeal of 
a "notice" exists (S.7, S.8, S.9) but if the person does ne 
comply with a notice, " an officer or person duly authorize( 
by him may enter upon the land affected and perform the 
required work, " (SlO) which will be charged against the 
landowner or occupier. Finally we notice: 

11. A council, by by-law, or in the case of 
an improvement district or special area the 
Minister of Municipal Affairs, by order, 
may provide for all or any of the 
following: 

(a) a system of permits controlling the 
removal of top soil from land; 

(b) a system of permits controlling the 
burning of stubble on land; 

(c) the terms and conditions under which a 
permit may be issued, suspended, 
reinstated or revoked; 

(d) the prohibition of the removal of top 
soil or the burning of stubble on land 
[1962, c. 84, s. llJ 



s . The· li'"ire· p·reven·t·ion Act 

140 (B) 

The �ire.?revention Act, R.S.A. 1970, c. 144 
gives fire officials a right of entry to in$pect premises 
(s. 19) . After inspection an 11order11 may be made requiring 

the owner of the premises to do whatever is necessary to 
make the premises safe, including an "order" if necessary 
that the owner must remove or destroy the building or 
structure s.21 (1) {a) (i). The fire officials themselves 
may carry out the order if the owner or occupier does not 
do so (s22 (4)). Appeal provisions are included in the 
Act (s23 ,24). 
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IX 

ALBERTA LAND USE PLANNING LAW 

A. Introduction 

The constitutional basis of land use planning 
law in Canada is centered lar�ely around the provincial 
powers delineated in section 92 of the B. N. A. Act, such 
as subsections (8) , municipal constitutions, (10) local 
works and undertakings, and (13) , property and civil 
rights. The authority over property and civil rights has 
been held to carry with it the power to destroy or interfere 
with respect to property in the Province without the necessi 
of having to pay compensation. (Township of Sandwich East 
v. Union Natural Gas eo. (1924) 56 O. L. R. 399). Of course, 
we must keep in mind that a government is ultimately 
responsible to its people, however much theoretical power 
it has. 

Any municipal land use planning power is exercised 
by way of delegation from the provincial government. A 

municipal corporation, being created by statute, has only 
such authority as is given by statute. (Swift Current v. Le 
[1920] l WWR 467 (C. A. ) ) .  Thus, we must look at the present 

Alberta Planning Act to find the broad outline of the kind 
of social control over property presently exercised here. 
A detailed look at the Expropriation Act will not be 
attempted and the reader is advised to consult the Alberta 
Law Institute of Research and Reform's " Expropriation 
Report. " 

B. The Alberta Planning Act 

l. Introduction 

We will recall from our historical outline that 
Alberta planning legislation began in 1913, and new acts were 
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passed in 1922 and 1928, with zoning beginning in 1929 when 
the "Town Planning Act" was passed. The crises of the 1930's 
led to rural land - use planning and during this period the 
Prairie Farm Rehabilitation Act was passed in 1935, the 

Special Areas Act of Alberta in 1938, and the Agricultural 
Service Board Act in 1945.135 Numerous amendments to the 
"Town Planning Act" were made in the thirties until a 
major revision took place in 1942. The radical change, however, 
occurred in the amended Act of 1950, when interim development 
control, borrowed from Britain was introduced, as well as 
provisions for the formation of District Planning Commissions. 
Thus, a clear recognition was made that land use planning 
was not something that could be confined within a local 
municipality, but was· rather interrelated with outside areas 
and developments. This change in philosophy in the Act 
was largely a response to the urban flood released by the 
development of our oil and gas resources. 

The Planning Act was rewritten in 1953 and in 
. 1956, with amendments in between those periods until the 

Planning Act was passed in 1963 from which our present Act 
' 136 has evolved. 

The Planning Act of Alberta is unique because it 
combines zoning powers with development control powers. 
Zoning, as we have indicated, cre'ates a number of land use 
categories and theri prescribes the uses and manners of uses 
permitted in each. De�elopment control, however, deals with 
the examination of an individual proposal for development 
on its own particular merits within the framework of a 
general plan. Development control power can be flexible, 

135 See Gertler, supra n. 3. 

136 See Noel Dant, supra n. 82. 
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efficient, and provide tighter control for a municipality. 
On the other hand, Makuch has pointed out that: 

the more detailed control of the form and nature 
of development harbours increasing dangers 
because it relies more on the technocrats and 
experts, and because the more important decisions 
are being made by experts in consultation with . 
developers without public scrutiny or consideration.l� 

To rely purely on zoning can be disastrous as we shall see wl 
we study the American situation. However, one advantage of 
zoning is supposedly the certainty that it provides for the 
landowner. The landowner can supposedly know what use he car 
make of his property. On the other hand, planning where somE 
thing goes and is getting into the planning of the whole 

138 form or nature of development as well, and the old zoning 
system has become very inadequate. So, in Alberta a hybrid 
system is set up under the Planning Act. Makuch concludes: 

It thus produces a sophisticated system where 
Euclidian zoning can be used for the preservation 
or protection of developed areas and where develo
pment control can be used in areas that are under
going development that the city wishes to contro1.13! 

We realize, of course, that a new Planning Act is being 
proposed and issues such as the desirability of regional gove 
nments, and metropolitan planning commissions controlled by 
the provincial government over and above local government 
power, and so forth, are being presently discussed by the pul 

137 Stanley M. Makuch, Zoning: Avenue o·f Reform 
(1973) 1 Dalhousie Law Journal at 318 

138rd. at 295 

139rd. at 326 
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2. Authoriti'es and A"gencies 

The Planning Act, R.S.A. 1970, c. 276 as amended 
SA 1971 c: 84, SA 1972 c. 76, c. 89, and SA 1973 c. 43, sets 
forth its own purpose in section three: 

3. The purpose of this Act is to provide 
means whereby plans and related 
measures may be prepared and adopted 
to achieve the orderly and economical 
development of land within the Province 
without infringing on the rights of 
individuals except to the extent that 
is necessary for the greater public 
interest. 

The Act is divided up into five parts, namely: "Authorities 
and Agencies" "Subdivision of Land", "Regional Planning", 
"Municipal Planning" and finally, a section dealing with 
miscellaneous matters. 

The first authority established is the Provincial 
Planning Board (S.5(1)) headed by the Provincial Planning 
Director (S4) and a chairman and deputy chairman and other 
appointed members (S5(2)). Any order, direction, approval 
or other instrument that the Board is to make, can also be 
made indiVidually by any member of the Board without calling 
a meeting (S5(b)). Besides a number of advisory, study, and 
information collection �unctions (S6-(4)), 
the Board also hears, decides, and issues orders respecting 
appeals coming within its jurisdiction (S6(2) (a)). The 

Board is the highest and final appeal (6(3) (6)) outside of 
certain questions under section 146 which may be taken to 
the Appellate Division of the Supreme Court of Alberta. The 
Board may make inquiries, holding the powers of a commissioner 
under the Public Inquiries Act (57(2)) and is not bound by 
the rules of evidence (S7{4)). Dant states that a summary 
of judicial cases indicates that the Planning Board acts in 
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The second authority established in the Act, is 
the Regional Planning Commission which may be established 
(not mandatory} by order of the Lieutenant Governor in 
Council (8 8), who also appoints the members for the 
Commission (89(1)) subject to limited municipal representati< 
for organizational, annual, (89(2)) and certain planning 
meetings. The setting up of these regional commissions is 
an acknowledgement that "effective planning cannot be 
carried on by local governmental units in isolation from 

. 141 each other." 
The regional planning commissions are funded by 

the Alberta Planning Fund to which the municipalities within 
the region contribute by mill rate assessment (811). 

We should get it straight from the beginning that 
I 

while we might think of municipalities as simply towns or 
villages, a "municipality" in the Planning Act means a "city 
town, village, summer village, new town, municipal district, 
county, special area or improvement district." (82 (Jl)). Th1 
various municipal councils within the district may delegate 
planning or development supervision to the Commission if the 
supervision involves two or more municipalities (813). 

Basically, the functions of a particular commissio: 
are to study the region, prepare a preliminary regional plan 
for purposes of development control while a regional plan is 
being prepared, and advise and assist municipalities with 
their planning, development control, and zoning powers; 
(814(1)); but most importantly, a commission: 

140oant supra n. 82. 

141Frederick A Laux, The Zoning· Game: Alberta Sty 
(1971) 9 Alberta Law Review. at 270. 
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(c} shall exercise such rights and .powers 
and perform such duties relating to the 
planning and control of development 
that are 

(1) vested in it by the Lieutenant 
Governor in Council, or 

(2} assigned to it by order of the 
Board in connection with the 
administration of The Subdivision 
and Transfer Regulations made 
under this Act, or 

(3) delegated to it by resolution 
of the council of a municipality 
represented on the commission, 

As we mentioned earlier, these commissions were 
originally empowered to be established in 1950. There are 
seven separate such Regional Commissions as of today, 
covering roughly half of the province and 86. 4% of Alberta's 
total population. 142 

The third group of authorities created under the 
Act, are the Municipal Planning Commissions which "may" 
(again, not mandatory) be established through a by-law of 
a municipal council (Sl5). Such a commission serves as a 
subdivision approving aut�ority (15(2) (3) (a)) and performs 
development and zoning supervision if the municipality 
assigns such authority to it. 

3. Subdivision of Land 

The second part of the Act, dealing with subdivision 
of land, begins with a comprehensive statement which lays 
down the framework for the whole subject: 

142 -Dant supra n. 82 at 74. 
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(a) the land, in the opinion of the 
approv�ng authority is s.uited to 
the purpose for which the subdivision 
is intended and may reasonably be 
expected to be used for that purpose 
within a reasonable time after a plan 
or other instrument effecting the 
subdivision is registered, 

(b) the proposed subdivision conforms 
to any existing general plan, 
preliminary regional plan, regional 
plan, replotting scheme, development 
scheme or uses of land prescribed in 
(a) 

(c) the proposed subdivision conforms to 
any proposed general plan, preliminary 
regional plan, regional plan, replotting 
scheme, development scheme or zoning 
by-law which will affect the land or 
adjacent land or is in conformity 
with a logical extension thereof, 

(d) the proposed subdivision complies in 
all respects with this Act and The 
Subdivision and Transfer Regulations, 
and is approved in the manne� prescribed 
by those regulations, 

(e) the person proposing the subdivision 
provides, if required by the municipalit: 
for installation and construction at 
his own expense of all necessary 
public roadways, sidewalks, curbs, 
culverts, drainage ditches, utility 
systems, and other public facilities 
that may be required of him under The 
Subdivision and Transfer Regulations, 
and 

{f) all outstanding property taxes on it 
have been paid to the municipality in 
which the land is situated or arrangemen· 
satisfactory to the municipality . 
have been made for the payment thereof. 

The subdivision and transfer regulations mentioned in 
subsection {d) may be made by the Lieutenant Governor in 
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Council (17 (1}) and would include procedural rules (17 (2) (a) ) 
and rules dealing with "dimension of lots and width of 
streets, and so torth (_17 (2).1. Of interest to £armers, 
perhaps., is the provision· inter· a'lia_that the Act does not 

' - �  

apply if the developm�nt or subdivision is effected solely 
for the purpose of providing for drainage ditches, irrigation 
ditches and irrigation canals (18(1) (b)). Other exceptions 

r 
are contained in section 18 and it is noteworthy that the 
Peace River Task Committee on Regional Planning Effectiveness 
recommended that the sectiorr be deleted or revised so that 
planning could b� more effective.143 

Once a person decides to subdivide his land, he 
must.apply for approval to the municipal planning commission 
of Edmonton or Calgary if �he land lies within the corporate 
limits of either (19(2} (a)}, to a regional planning commission 
if the :Provincial Planning Board has so empowered it, (19(2) (b)) 
and in all other cases directly to the Provincial Planning 
Director.· If an application is refused, a six month 

r 
' f  ' 

waiting period exists before one can reintroduce a similar 
application (519 (3)). A total of 765 applications to 
subdivide land situated outside the seven established 
regional planning areas were received in 1973, an increase 
of 11.25% over 1972. Significantly, only 4.6% of these 
applications wer� refused.144 The applicant has a right 
to appeal to the Provincial Planning·· Board (520 (1)) which 
holds a hearing ·(20 (3) )· . In a 19.71 amendment, however, the 
scope of the right to appeal was �arrowed to cases of 
conditional approvals and re£usals for reasons other 
)· 

143see The :Role o£ Regional Planninsr, Task Force 
on Urbanization and the ,Future, 1971. 

144Alberta Municipal Affairs, Annual Repor.t, 
1973 at 36. 
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than nonconformity to existin<J zonin<J, or ;planning s.chemes 

(520 lll (_a) & lbll . 
Thus if your development scheme f �lls thro�<Jh 

because it doesn't conform to the regional ;plan you cannot 
appeal to the Board. Provisions are made on appeal to hear 
from the Commissions, either municipal or regional, which 
refused the application. The Board is given a great deal 
of discretion: 

20. (5) In determining an appeal, the Board 
is not bound by The Subdivision and 
Transfer Regulations, and 

(a) may confirm, reverse or vary the 
decision appealed from and may impose 
such conditions or limitations as it 
considers proper and desirable in the 
circumstances, • • •  

Even the commissions themselves can waive a particular 
subdivision and transfer regulation for an applicant if they 
get approval from the Board (521). 

If approval is given, the applicant must submit 
a more formal subdivision plan within the year (522(1)) and 
have it approved by the municipal or regional authority and 
the plan must in all cases be endorsed by the Provincial 
Director of Planning (522(3)). If the Director is of the 
opinion that a plan of subdivision does not conformto the 
earlier approved application, he reports to the Board which 
after giving the applicant an opportunity to be heard, 
endorses or refuses to endorse, or defers the decision, or 
imposes any further alterations upon the application (522(5) 
When one subdivides his land, he must provide without 
compensation public roadways and utility parcels (525(1) (a) ) 
and such reserved land as may be required (525 (1) (b)), but 
the reserved land can not be more than 10% of the land being 
subdivided (525(2)) unless parts of the land in the opinion 
of the approving authority are unsuitable for building upon, 
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. ·' 

• �j . 1 5 0 

·arid: ·these par ts can be required as reserves regard le s s  o f  

the 1 0 %  s ti pulation �2 5 (3 } ) .  The proposals i n  t he wor king 

paper· on a ne w Planning Act would change the maximum to 

'1 5 %  instead of 'the 10% pre s entl y inc l uded in the Act . 1 4 5  

A 1 9 7 1  arttendmehtiric lude s  the p rovis ion for public use of 

s horeland: 

' 

2 5 . { 4 )  Notwithstanding subs ection ( 2 ) , where 
land adj oining t he bed and shore of a 
lake , river , s tream or other body o f  
water i s  to b e  subdivided , the owner 
shall p rovide from that l and without 
compe ns ation t he following reserves in 
lieu of the reserves to be provided under 
s ubsection (2 ) ,  namely , · 

{a ) a strip o f  land not less than 1 0  
feet in width throughout lying 
between the boundary of the bed and 
shore and the boundary of the l and 

. (b ) 

that wil l  be retain�d by the owner , and 

a parc e l . front;ing on the b �d and .. 
shore and having an area equiva lent 
to 1 0% of the area or l and be ing 
sub.divided . 

A 1 9 73 amendment , furthermore , makes pro vision for the 
acquis i tion �f l and by a municipality �hrough purchase , 

leas �,  licel?-s e , or e xpropri ation within a proposed �ub
division " for the purpose of public park s , school qite s , 

:Pll.blic recreationa� ar eas . • •  " ( 82 5 ( 5 ) . • .  The pr pvis ion 
for .r�serves may be de;fe ,rred (S 2 6  ( 1 }  (a} or waived .. in return 

foJ; c;t. mo ne t qry s um paid to the munici pg.lit y ( 2 6 ( 1 ;)  (b ) ) or 
w:hol e).y abandoned1,{S 2 6 ( 1) (c)) . As for the use.of .a 

�c , • / • ..--� , ;• 1 

) ; . � .. i4 5 
... � To W'ard's · a· New 'planning· Act· 'f'o r· A'l be ·rta � Alberta 

MunA.c ipal Af .{airs , . .1973. 
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reserve : 

2 6 . 1  ( 1} A reserve shall b e  used by a municipality 
only for the fol lowing purpo s e s :  

(a } a pub l i c  park; 

�} a public recreation area ; 

(c ) a school site or part thereof 

(d ) a planted buffer strip separating an 
industrial area from a res idential area . 

Complicated provisions are included in the Act for disposal 

of a reserve if it i s  not going to be used for one of the 
above mentioned purposes ( 82 6 . 2 ) . 

Other provi s ions in the second part of the Act 
include the following : removal of dwel lings from unsubdivide 

non-agricultural land , replotting scheme s , compul sory 

subdivis ions , and zoning c aveats . 

Br iefly , if  one has land which i s  not used for 
agriculture , one cannot erect more than one dwel l l.ng house 
on it ( 82 7  ( 1 ) ) .  

The purpose of replotting s chemes i s  summari zed 
in section 2 8 : 

A counci l  may authori ze the prepar ation of 
a s cheme to be known as a replotting scheme 
for the purpos e s  

( a )  o f  c ance l l ing an e xi s ting subdivi sion 
or a part thereof or consol idating any 
J?a rce l s  of l a nd in a .$ubdi:v.ision into 
one are a  of land , 

(b } o f  making a new subdivision to be 
registered in place of the cancelled 
subdivision or the parcels consolidated , 
and 

(c ) of redis tributing the newly subdivided 
land among the owners of the lands 
affected by the scheme . 
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Costs o f  replotting are apportioned between the municipality 
and the owners of land affec ted (S2 9 }  , and the s c hemes 
are controlled by regulations made by the Lieutenant Governor 

in Council . ·  (.S3 0 -31}  A scheme mus t  have maj or ity· approval from 

a council and 6 0 %  approval f rom the owners of land concerned 

(S3 3 ) . If one does not cons ent and the scheme goe s  through , 

provisions f or compe nsation are included in the Act . A 

landowner may apply for and rece i ve compens ation as f i xed 

by the Public Utilities Board ( S3 8 )  after a hearing ( S 3 9 )  on 
the bas i �;.  of : 

4 0 . ( 1 )  ( a )  loss of or damage to o r  the cost o f  
movi ng bui ldings or improvements upon 
the former parce l , 

(b ) loss of income from the use of 
bui l dings , o r  de �reciation in the 
previous value or usefulne s s  of any 
land , building or improvement caused 
by the c arrying out of .the rep l otting 
scheme , • • •  

Section 43 s tates the3.t "no per son i s  entitled to compens ation 
' " ' .  .I t 

by reason only of the adoption and carrying out of a 
replo �tJng scheme �" The case of Coldbar Developments Ltd . v .  
Edmonton ( 1 9 6 9 }  7 DLR ( 3 d )  6 2 9  (Alta . C . A . ) ,  however , 

established that a Council may not approve and adopt only 
a portion of the s cheme , leaving for future cons ideration the 

question of whethe r it.wil l  approve a nd adopt the balance . 

The sub j ect of C ompulsory Subdivision under the 

Act is s ummari zed in section 5 3 : 

53 . (1 )  Where a n  unsubdivided par �e l  o f  l and i s  
occupied b y  two o r  more o cc upiers o f  
s eparate premises thereon , the counc il of 
t.he muni c ipal ity within whose j urisdiction 
t he parcel i ;:;  s it:uated may , sub j ect to the 
approval of the Bo ard , serve upon the registered 
owner of the parcel a notice in writing 
requiring him to apply under The Subdivis i on 
and Transfer Regulations for approval of a 
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subdivision of t he �arcel within such 
period of time of not less t han one 
month ,  as  may be s �ecified in t he notice 
and to r eg ister an approved pl an of subdivisior  
in t he l and titles of fice . 

(2 ) T he counci l  shal l  f i le a certif ied copy of 
t he notice in the land titles office and 
the Registrar s hal l endorse a memorandum 
thereof upon the certificate of title of 
t he parce l  to whi c h  the notice relate s . 

Failure to subdivide by t he owner leads to subd ivision by the 

counc il on hi s behal f  ( S 5 5 ) . 

If  subdivided lands are not within an area sub j ect 

to zoning by-laws , the Provinc ial D i rector of P lanning , sub j e, 

to zoning caveat regul ations made by the Lieutenant Governor 
in Counc i l  ( S 5 8 )  may "by means of a zoning caveat regulate 

the uses to be made of the lots and parcel s  within the 

subdivision " ( S 5 9 ) . 

4 .  Reg ional P l anning 

Part three of the Alberta P l anning Act deals with 

regional pl anning . We have mentioned the constitution of a 

regional planning commiss ion under the first part of the 

Act . If two-thirds of the municipalities repre sented on sucb 

a commi ss ion agree , a regional pl an "may " ( ag ain notice , 
that it i s  not mandatory ) agree to propose and adopt a 
regional p l an .  A regional p l an i s  a complex document , with 
a host of land-use provisions : 

6 9 . A regional plan 

(a } shal l be prepared under the direction 
of qua l i fied p lanning officers or 
qual i f ied p l anning consultants who 
s hall be appointed by and be re sponsible 
to t he commis s ion , 

(b ) s ha l l  be prepared on the b asi s  of 
surveys and s tudies of land use , 
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)?opulation growth· ,  the economic 
b as e  of t he regional planning area , 
its transportat ion and communication 
nee ds , public s e rvices , soci al services 

.and such other factors as are relevant 
to the prepa ration of a regional plan , 

(c } sha l l  inc lude 

(1 }  a map showing t he division of 
all or part of t he land in the 
r e gional planning area into areas 
o f  permitted land u s e  classes or 
pe rmitted densities of population , 
or both as the commis sion considers 
nec e s s ary for the purposes of the 
regional plan , 

( 2 )  a s c hedule prescribing the uses 
o f  lands and buildin gs or . population 
densities , or both to be permi tted 
within each o f  t hose areas , 

( 3 )  proposals relating to the provis 'ion 
of hig hways , public roadways , service s , 
public bui ldings , s c hool s , parks 
and-recreation areas and the 
reservation of land for the se 
purposes , 

( 4 )  a Schedule s etting out the sequence 
in whi c h  specified areas of land 
may be.developed or re -developed 
and in whic h  the public service s  
and f ac i lities referred to in 
subclause ( 3 )  s hould be provided , and 

( 5) . propo s a l s  relating to the financing 
and programming of public development 
projects and capital works to be 
undertaken by the municipalities 
or other public authorities having 
jur i sdiction within the regional 
planning are a , and 

(.d }  may inc lude 

(1} proposals to facilitate the 
development o f  industrial enter

.prises e spec i al ly adapted to the 
economic base and resources of the 
regional planning area , and 
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( _2 ) such written statements ,  reports , 
charts and drawings as may be 
nece s s a ry to e xpres s and i l lustrate 
the proposal s contained in the 
regional plan .  · 

It i s  hoped that some regional pl ans will be completed in 
1 9 7 4 . 1 4 6 

Deve lopment control and zoning powers may be 

e xercised during the peri od whi le the plan is being prepare c 

( 87 0 }  by the adoption of a prel iminary regional plan ( 87 1 ) , 
cons i sting o f :  

7 2 . ( a )  a map showing the regional are a  or 
part thereof d ivided into such areas 
of permitted land use c la s s e s  or permitt 
dens ities of population , or both as 
the commis s ion c onsiders nece s s ary 
for the purposes of the preliminary 
regional p l an , and 

(b ) a schedule prescribing the uses of 
l ands and bui ldings or population 
densitie s , or both , permitted within 
e ach area in the s ame manner as may 
be prescribed in a z oning by- l aw , and 
may include general proposals for the 
devel opment and improvement of public 
roadways in .  the regional planning area . 

People within a particular are a  mus t  be given notice of the 

intended adoption of a p lan (S S)  and a public hear ing must 
be held ( 87 6 ) . A reg'ional p l an or a preliminary regional 

plan comes into e ffect upon being approved by the Provincial 
P lanning Board ( 87 8 )  . 

Once a pre l iminary regional plan or a regional 

l 4 6  . . 1 f f  . 1 4 3  Mun 1.c 1.pa A a 1.rs , S upra n .  • 
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plan comes into effect, municipalities within the region 

mus� by developinent. contract and zoning by-laws give effect 

to the plan (57 9 )  • Section 91 states: 

9 1 . 

' � ' 

Any zoning by-law, development control 
by-law, development scheme, general plan, 
or replotting scheme prepared and adopted 
or confirmed, and any action taken or 
powers exercised by a council pursuant to 
Part 4 shall be in conformity with any 
preliminary regional plan or any regional 

. plan that is being prepared or has been 
adopted under this Part and is subject.to 
any conditions or restrictions imposed 
under this Part. 

Planning is not .a static process, and amendments to plans 

can take place; 

8 2 . ( 1 )  A council may submit to a commission a 
written request for an amendment to a 

·regional plan or a preliminary regional 
plan, together with a statement of .the 
particulars of the proposed amendment and 
the reason the amendment is requested. 

(2) A connnission may of its own motion propose 
an amendment to a regional plan or 
preliminary regional plan. 

and a complete review of the plan must be made every five 

years ( 58 3 ) · .  · Those municipal Councils within a region which 

would obviously be greatly affected by the adoption of a 

· preliminary regional plan or a regional plah have a right 

to appeal such adoptions to the Provincial Planning Board. 

Likewise when a Council has failed.to carry out development 

control or zoning activity according to the regional or 

preliminary plan, the Regional Planning Commission may 

appeal to the Provincial Planning Board. Powers of the Board 

on such an appeal are laid out in section 8 9 :  

The Board, in disposing of an appeal, 
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gene ral scope and intent o f  t he · 
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regional p l an or preli minary reg ional , •: 

plan , and to the me rits and c i rcumstances 
of the particular case , may 

(a ) settle the content of a preliminary 
regional plan or regional p lan and of 
any by- law made in conformity therewith 
by a counc i l , 

(b) determine whether a by-law , action or 
public work of the public authori ty , 
as in e ffect or as proposed , conforms 
to a preliminar y regional plan or a 
regional plan , 

(c ) determine whether a counci l i s  
conforming t o  enforcing , or properly 
administering a preliminary regional 
plan or regional plan and the by-laws 
relevant thereto , 

( d )  require a commis s ion to amend a pre l imin. 
regional plan or regional p l an , and 

(e ) require a counci l  to adopt , amend , 
enforce , or administer a by -law in 
a manner that will cause conformity 
with a prel iminary regional pl an or 
regional pl an . 

Fina l l y ,  i t  is  noteworthy that no person is  

entitled to compensation by reason of the adoption or the 

carrying out of a provision o f  a regional plan or a 

pre l iminary regional ·pl an ( S 9 2 ) . 

Whi le we have noted that regional plans may be 
completed in 1 9 74 , the Task Force on Urbani zation and the 
Future noted in 1 9 7 1  that preliminary regional plans would 

1 4 7  be comp le ted by January 1 ,  1 9 7 2 . 

1 4 7Task Force on Urbanization and the Future , Task 
Co nunittee Reports , 1 9 72 , at 1 0 1 . 
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An �end ment to the Planning Act in 1 9 7 3 , included 

p rovis ions for a irport zoning . T hus , the Lieutenant Governor 

in Council may estab l is h ·any ;part ot Albe rta as an " airport 

vicinity p rotection-a re a "  in the pub l i c  interest for the 

p�otection of promoting the health , safety , and general 
.welfare of us ers of l and situated �n the vicinity of an 

airport ( 893 . 1 ) . Regulations controlling , regulating or 
prohibiting any use and deve lopment of l and within such a 

vi ·cini ty may he made '(93 . 2 (1 ) ) and such orders take p recedence 

over exi s ting zoning or development controls or regional or 
general plans , and so forth (893 . 3 ) . Basical ly , a regulation 
may prescribe : ·  

93 . 2  (2) 

( a )  areas or zones o f  l and use , 
classes of such number , shape o r  size 
as is  consider e d  advisable; 

(b) the uses of l and and buildings that 
,, are permitted , cond itional ly permitted 

or prohibited in such areas or z ones ; 

( c )  the maximum heights , bulk , material 
and orientation o f  buildings and any 
other deve lopment that may be 

' permitted in such areas or zone s ; 

No provision for compensation i s  added . 

5 • .-. Murli cipal P l anning 

The fourth part of �he P lanning Act dea l s  with 

municipal p l anning . It i s  ;provided that a counci l  may , 
(again , not "must " ) prepare a general plan des c ribing the 

manner in which the future develo;pment or re -development o f  

the municipality may best b e  o rganized and carried out , 
having regard to cons ideration of orderline s s , economy and 

convenience . (9 4 (1 ) ) The general plan may include land out -
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side o f  the i mmediate municipality ( S 9 4 (2 ) ) with conflicts 

between municipalities resolve d b y  the Provincial Planning 

Board and the Minis ter of Municipal Affairs ( S9 4 ( 3 ) (4 ) (5 ) ) .  

The requi sites of a general plan are similar to the 

provi sions included earlier , on a regional plan ( S 6 9 ) . The 

general plan must be prepared by qualified planners and 

muni cipalities can request that the plan be made by the 
Regional Planning Commi s sion ( 9 5 (a ) ) .  Proper prel iminary 

studies mus t  be made ( S 9 5 {b ) ) and the general plan shal l 

include inter alia : 

{ c )  

(1 ) a map showing the division of 
all or part of the l and that is  
to be included in the general 
plan into areas of permitted 
l and u se c lasses that the counci l  
considers neces s ary for the 
purposes of the general plan , 

(2 ) propos a l s  as to the content of 
a development control by -law or 
a zoning by -l aw , 

( 3 )  proposal s relating to the provi sion 
of pub l i c  roadways , service s , 
public bui ldings , s chool s ,  parks 
and recreation areas and the 
reservation of land for these and 
other public and community purposes ,  

(4) a s chedule setting out the 
sequence in which spec ified areas 
of land may be developed or 
redeveloped and in which the 
public s ervices and faci l i ties 
refer red to in subcl ause ( 3 ) 
should be provided in specified 
areas , . • •  

The p l an is  adopted by by-law ( S 9 6 )  and the council must 

review the plan every five year s , ( S 97 ) . Once a general 

plan is  adopted , the counci l  may exerc i s e  development contro l 

or mus t  pass a zoning by-l aw if deve lopment control is not 
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e xercised (S 9 8 (1 }) . Futherm or e , onc e  the gene ra l  plan is  

adopted , within a reas onable time , the c ounci l  must bring 

its existing z onin� by-l aw into c onf ormity with the general 

pl an .  While the plan is  being prepared , the c ouncil must 

apply to the Minister of Munic ipal Affairs " for an order 

author i z ing the exerci s e  of deve l opment c ontr ol in the areas 
included or to be inc luded in the genera l  plan or parts thereof . "  
(S l O O ( l ) ) .  Basically , (Sl 0 0 (2 ) : 

(2 ) C ontr ol sha l l  be exercised over development 
on the basis of the merits of e ach individual 
application f or permi s s i on t o  carry out 
deve l opmen t,  having regard to the pr oposed 
devel opment c onforming with the general 
plan being prepared or as ad opted . 

Where the general plan spans more than one municipal ity , 

joint devel opment c ontr ol is  exercised ( S l 0 0 ( 3 ) ) .  T o  

exercise devel opment c ontr ol c ounci l  must receive a 

devel opment c ontr ol order fr om the Minis ter of Municipal 

Affairs made upon the report of the Provincial P l anning 
Board ( S l 0 2 ) . The order author i ze s  the repeal of any 
z oning by-law within the area in que s ti on and the ena c tment 
of devel opment c ontrol by-laws instead ( S l 02 ) . 

1 0 4 �  ( 1 }  A devel opment c ontrol by-l aw shall , sub ject 
to thi s  s e cti on ,  provide f or the c ontrol or 
devel opment by me ans of a system of permits . 

(2 } A deve l opment c ontr ol by-l aw may pr ovide 
that when an applicati on f or a deve l opment 
permit is refused , an other applicati on f or 
a permit on the same parcel of land and 
f or the same or s imilar use of l and may 
n ot be made by the s ame or any other 
appli cant until at least six months after 
the date of the refusal . 

(3 )  A deve l opment c ontrol by-l aw may pr ovide 
that when a devel opment permit i s  approved 
or c onditi onally appr oved , the permit may 
include c ondi ti ons as to the c onstruc ti on 
of a public r oadway required to give acce s s  
to the devel opment and instal l ati on o� 
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util ities and other necessary services 
that are nece s s itated by the devel opment . 

In dealing with applicat ions a c ouncil may b y  res olut ion 

make rules respecting land use and devel opment , but the 

rules have no e ffect until appr oved by the Prov incial Planni: 

Board ( S l 0 6 ) . The by-l aw may pr ov ide f or the establ ishment 

of a devel opment appe al b oard ( S l 0 8 }  to which a pers on 

affected by a devel opment c ontr ol decis ion of a devel opment 

officer or a munic ipal planning c ommis s ion may appeal ( S l l O )  

The Devel opment Appeal Board has been cal led a 

purely adminis trative body in D ol is on et . al . v .  Edmonton 

C ity and Board of Tru stees , Metropol itan United C hurch ( 1 9 5 9  
2 7  WWR 4 9 5 . However ,  in Mic hie v .  Municipal D is tri ct of 

Rocky View N o .  4 4  ( 1 9 68 )  64 WWR 1 7 8  (Alta . S . C . ) , Milva in 

J . , as he then was , e s tabl ished that the appeal b oard was a 

j ud ic ial body and thus g overned by the rules of natural 
j us tice . This is imp ortant because if it is a j ud icial 

body , certiorari wil l  be available to review the exerc ise 

of such power . Profess or Laux states : 

I t  is tr ite law that the prer ogative wr it of 
certiorari is ava il able only against a tr ibunal 
whic h exercises a j ud ic ial or qua s i - j udic ial 
function . ( R . v . E lectr ic ity Comm is s ions [1 9 2 4 ]  
1 K . B .  1 7 1  ( C . A . })  

I n  dec id ing up on a n  app l ication f or a deve l opment 
permit the devel opment off icer has b een held to 
exerc ise such a function and , ther e f ore , h is 
dec is ion was held subj ect to rev iew on certiorari 
( Re P yrch and Company Ltd . · and C ity of Edmonton 
(rgQ.Z) 3 5  DLR ( 2d . ) 7 3 2  (Alta . S . C . ) )  as  has that 

of a munic ipal pl anning c ommis s ion . (Mic hie v .  
M . D .  of Roc ky View ( 1 9 68 )  64 WWR 1 7 8  (Alta . s.c.) 

The dec is ion of a devel opment appeal b oard 
carrying out its functions under section 12 8 of 
the Act has als o  been held amenable to c·er tiorari . 
(Re Herron ' s  Appeal ( 19 5 9 )  2 8  WWR 3 64 {Alta . B . C . )  
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Simi l arl y,  the Provincial Pl anning Board , on 
hearing an appeal pur suant to s ection 8 5  of the 
P lanning Act from a decis i on of a r eg i onal 
planning c ommi ssi on c oncerning an amendment t o  
a preliminar y regi onal plan , mus t  act j udicially 
and if it fails to do s o  its deci s i on can be 
quashed on notice of moti on in the nature of 
certiorari . (C ounty of Strathc ona v .  Provincial 
P lannJ.ng Board (1970) {Alta . s.c. unreporte d)) 14 8 

The deci s i ons c oncerning the categor i z ation of the planning 
authoritie s are not always uni f orm . F or ins tance , while 
Profe s s or Laux mentions the Michie case on the functi on 

of a Municipal Planning C ommi s s i on ,  in the case of Legare 
v .  C algar y Municipal P lanning C ommis s i on {1 9 7 2 ]  5 WWR 

60 9 , the applicant s ought b y  way of certi or ari to quash a 
dec i s i on of the Calgar y Munic ipal P lanning C ommis s i on which 
had appr oved an applicati on f or a devel opment permit f or an 

agricultural market centre . Ril e y  J .  of the Alberta Supreme 
Court said that certi orari did n ot l ie because the i s suing by 

the Planning C ommi s s i on of a deve l opment permit was n ot the 

result of a j udicial or quas i -j udicial act , but was s impl y  

the exercise of an administrative functi on ;  the fac t  that 

private r i ghts were thereby m odified or extinguished did not 

a lter its character . 
Alberta was the first Pr ovince to rea l l y  make use 

of devel opment contr ol , an imported c oncept from the English 

Town and C ountry P l anning Act of 1 9 4 7 , 10 and 1 1  Geo.  6 ,  
c .  5 1 . When it was intr oducted into Alberta it was c onsidered 
an interi m measure to c ontr ol land use until the general plan 

was completed and standard z oning b y-laws were pas sed . Thr ough 

var i ous amendments , .however , we see today that b oth devel opment 
contr ol and z oning can be used at the s ame time after a general 

1 4 8  Laux , supra n .  1 4 0  at 3 0 6 .  
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plan has been adopted . 1 4 9  
7'1 � ! ; f-? " ''. . ' ' (,-_ � ? • 

At the end of 19 7�, ,c:t .�t<?:ta* pf;·,�lc�/7¥t�P.����·!f"H: 
control by-laws (up 6 from 19 7 � )  and 1 31 ZOI5i rtg1,;tw:.ry:�WJ?z,�·.1 
(up 3 from 1 9 7 2 }  were in force in 2 2 6  municipal i tiE?.� . .  o-p;t:, ·o £  

a total o f  3 51 municipalities i n  Alberta . 1 50 
, " ,. : 

A counci l  may by by-law adopt a de velopment scheme 

to insure that the general p l an or pre s ent p l anning wil l  be 

carried out ( 81 1 4 ( 1 ) ) .  The counci l by a development scheme , 

may : 

1 1 4 . ( 2 )  ( a )  provide for the acquis ition , assembly , 
consolidati on , subdivis ion and sale 

Part II: 
at 1 1. 

or lease by the municipality of such 
land and bui ldings as are nece s s ary 
to c arry out the development scheme , 

( b )  reserve land for future acquis ition as 
the s ite Of location of any pub l i c  
roadway , service o r  bui lding o r  for a 
school , park or other open space and make 
such agreements wi th the owners of the 
l and as will permit its acquisition and 
use for those purposes,  

( c )  spec i fy the manner in which any particul c  
area o f  l and i s  to be used , subdivided , 
or developed , and regulate or prohibit 
the construction of bui ldings that would 
interfere wi th the carrying out of the 
development scheme , and 

( d )  make availab le any l and for agricu ltural,  
residential , commercial , industr i al , 
or  other uses o f  any c l a s s  at any 
particular time . 

1 4 9 see Lau x ,  The Zoning Game - Alberta Style 
Deve lo pment Control (1 9 72 }  1 0  Alberta Law Review 1,  

l SOM . . 1 t un1c1pa Repor supra n .  1 4 3  at 3 7 .  



1 6 4  

Reg ulati ons governing deve l opment schemes may be made by 

the Lieutenant G overnor in C ouncil (Sl l S(l ) } .  Of most 

importance to private owners of l and is section 1 1 7  dealing with 

acquis ition of land! 

1 1 7 . ( 1 )  When a devel opment s cheme c omes into 
force , the c ouncil may acquire by 
expr opriati on or otherwi se any lands 
or bui ldings the acqui siti on of which 
i s  essential to the carrying out of the 
scheme , together with lands 

( a )  that are the remnants o f  parce l s , 
p ortipns of which'are necessary 
f or carrying out the scheme , or 

(b ) that may be injuri ously affected 
by the s cheme . 

(2) Where land is  acquired for the purp oses 
of a devel opment sche me , the owner of the 
land has the same right to c ompensati on 
t heref or as he would have if the land were 
acquired for pub l i c  purposes by the 
municipa l i ty under the municipal Act by 
which it is  g overned .  

( 3 ) A counci l  may dispose of any l ands acquired 
for the purpose of the deve l opment scheme 
without the approval of the proprietary 
e lectors , sub ject to any building or other 
restricti ons that may be set out in the 
devel opment s cheme . 

The general enabl ing secti on f or the municipal p ower 
to z one is f ound in the 1 97 3  amendment to the act : 

S l l 9 . A c ounc il may pas s a z oning by-law to 
reg ulate the u s e  and development of land 
within its muni cipal b oundaries and for 
that purpos e  may divide the municipality 
into z ones of such n umber , shape and s i z e  
as i t  cons i ders advi sabl e . "  

The z oning by-law is t o  be based up on a general plan o r  a 

current l and use survey , and is  to prescribe for each z one 
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great importance to him:
· A zo�lr,n9':aQ¥ law . 

(c) shall not establish a zone in whier .. 
.the land therein is used or is intended 
to be used. only for parks, playgrounds, 
schoqls, recreat.ion grounds or public 
buildings unless all the land in the 
zone 

( 1 )  is owned by the municipality or 
by a public aut�ority at the time 
the zone is established, or 

(2 } ·is acquired by the municipality 
or by a pub;Lic authority within 
six months from the date of the 
establishment of the zone. 

Contained within a zoning by-law may be the following 

regulations, inter alia� 

1 2 1 .  (1 ) 1 .  the minimum site area and dimensions of 
parcels required for particular uses of 
lands or of buildings; .. 

· . 2 .  the ground area.,· floor area,· height and 
bulk of buildings; 

3 .  the depth, dimensions and area of yards, 
courts and other open spaces to be 
provided around buildings; 

4 .  the placement and arrangement of 
buildings on their sites and their 
relationship to other buildings and to 
streets and property lines; 

5 .  the placement, height and maintenance 
of fences, walks, hedges, shrubs and 
trees and .other objects where their 
regulation is necessary to maintain 
good visibility for the safe movement 
of persons and traffic ; 

6. maximum and minimum permissible densities 
of population which may be expressed in t 
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by- law as a ratio of habitab le r ooms 
per acre or as a number of dwe lling 
units per s ite area or in a s imilar 
manner ;  

7 .  the design , character and appearance of 
building s ;  

8 .  the outdoor s t orage of g oods , machinery , 
vehicle s , building mater ials , was te 
materials and other items and requiring 
outdoor s t orage s ites to be screened 
by fence s , hedges or buildings ; 

9 .  the l ocati on and am ount of the acces s  
t o  s ites f r om adj oining highways or 
pub l i c  r oadways , but a l l owing at least 
one place of access to a s ite from an 
ad joining public r oadway 

1 0 . the facilities to be pr ovided f or off 
s treet parking or the l oading of vechiles 
f or particular uses of l an ,d or bui ldings 
which may be expre s s ed in the by-law in 
terms of the minimum n urnper of parking 
or l oading stal l s  or the minimum area 
f or park i ng or l oading on the site or 
on another site ; 

1 1 .  the placement , c onstructi on , hei ght , 
s i ze and charac ter of s igns and advertis ing 
devices or their pr ohibiti on ;  

1 2 . the c onditions under which di lapidated 
s igns and advertis ements may be required 
by res olu tion of c ounci l  to be renovated 
or removed ; 

13. the erecti on of bui ldings 

(1) within a speci fied distance of 
any lake , r iver or watercourse , 

( 2 ) within a specified distance 
fr om the b oundaries of any air
f i e ld or airpor t , 

(3) on land that i s  sub j ect to flo oding 
or sub s idence or is l ow-lying , 
marshy or unstable : 
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1 4 .  the plac�ent, moving in, enlargement, 
alteration, repair ,  removal or derno l itio i  
of buildings or the ;prohibition thereof ; 

1 5 · the excavation or fil l ing in of l and or 
the r emoval o f  t opsoil from land or the 
prohibition ther eof . 

1 6 .  the removal o f  trees and shrubs from 
any l and or the prohibition thereof . 

Furthermore , 1 2 4 ( 4 }  estab l ishe s  that: 

( 4} A zoning by-law may prohib it the erection 
of a building on any s ite where it would 
o therwise be permitted under the by- l aw 
when, in the opinion of the development 
offic er or the munic ipal planning comis s ion, 
satis factory arrangements have not been made 
by the developer for the supply to the 
building of water , e lectr ic power, sewerage 
and s treet acces s ,  or any of them, including 
payment of the costs of ins ta l l ing or 
constructing any such util ity or fac il ity 
by the developer . 

Development or building permit systems shall be 

provided for in the by- l aw (81 2 2 )  , as wel l  as the appointmer 

of a developm�nt officer (81 2 3 }  1 who supervises the permit 
sys tem . The amended 1 973 (81 2 3 }  s tates that a zoning by-la�  

(c ) shal l requ ire that the development 
o f ficer or munic ipa l  planning commiss ior  
approve an appl ication for a permitted 
use upon the appl ication conforming to 
the provisions of the zoning by-law, 
and shall authorize the development 
officer or munic ipal planning commiss io r  
in his o r  its d iscretion, to approve 
permanently or for a l imited period of 
time or refu s e  an a ;pp l ication for a 
condit ional u s e  and, sub j ect to c lause 
(d) and to section 1 2 4 , subsection (3 } , 

sha l l  require the development officer 01 
mun ic ipal planning commis sion to refuse 
the appl ication for a use wh ich is ne itl 
a permitted use nor a conditional u s e ; 
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(d) may authorize the developme nt off icer or 
the municipal J?lanning commis s ion to 
ap}?rove an a pplicatj,on for a permitted 
use or a c on ditional u s e  notwithstanding 
tha t the propos ed use does not comply 
with. the }?revisions of the by-law passed 
pursuant to section 1 2 1  if the non
compl ia nce is minor and denial of the 
app l ication for a development permit 
would cause the app l icant unneces sary 
hardship because of c ircums tance s  pecul iar 
to the use , character or s ituation of 
his l and or building ; 

(e ) may authoriz e  the development officer 
or munic ipa l  planning commis s ion to 
impose such conditions on approval of 
an appl ication for a conditional use 
as , in the opinion of the development 
o f f icer or municipal planning commis s ion , 
are nece s s ary to carry out the purpose 
and intent of the general plan , if 
any , and the zoning by-law .  

Provis ions for notice and appl ications for ,permits are 

included in the act ( 81 2 4 ) . 

A traditional problem with zoning law is what to 
do a bout exis t ing non-conforming uses . In the Act section 

1 2 5  dec lare s : 

( 1 )  Where a zoning by-law has been adopted , a 
non-conforming build ing shall not be 
enlarged , added to , rebuilt or s tructual ly 
altered except 

( a )  a s  may be required by s tatute or 
by-law , or 

(b) as may be necess ary to make it a 
conforming build ing , or 

(c) as  the council or an officia l  or 
s ervant of the council des ignated by 
the zoning by-l aw may deem necessary 
for the routine maintenance of the 
building . 
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(2 ) I f  a non-conforming bui lding i s  damaged 
or destroyed by fire or other causes to an 
extent of more t han 7 5  per cent of the value 
of t he building above its foundation , the 
building s hall not be repaired or rebuilt 
except in conformity wi th the zoning by- law . 

( 3 ) A non-conforming lawful use of l and or a 
bui lding may be continued , but if that use 
i s  dis continued or c hanged , any future use 
s hall conform to the provisions of the 
zoning by-l aw .  

(4 ) A non-conforming use of part of a building 
may be extended throughout the build ing , 
but the bui lding , whether or not it is 
a non-conforming bui lding , s hal l not be 
enl arged or added to and no s tructural 
alteration s ha l l  be made therein . 

( 5 )  A non-conforming use o f  part of a parcel 
of land s hal l not be extended or trans ferred 
in whole or in part to any other part of the 
parcel and no addi tional building s hall be 
erected upon the parcel whi le the non
conforming use continues .  

( 6) The use of land or a bui lding i s  not 
affected by reason only of a c hange of 
owner s hip , tenancy or occupancy of the land 
or building . 

Speaking about section 12 5 , Professor Laux explains : 

On the one hand , the legis lature has g iven ef fect 
to the c laims ·of the private c iti zen by permitting 
a non-conforming use to continue ; on the other , 
it has protected the public intere st by severely 
restricting t he enlargement , rebuilding or alteratior 
of non-conforming uses to the point where there 
is a reasonable expectation that they wi ll , for 
t he most part be e l iminated reasonably qui ckly by 
the vagaries of the market place . l 5 l  

15 1 L aux , supra n.  14 0  at 2 9 4 . 
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Aga in , a zoning by-law , li ke a deve l opment control b y - l aw, 

may provide for the e s tab l i s hnie nt o£ a development appea l  

board (81 2 7) , to whic h  a pe rson may appeal . However , no 

appeal exists for tho s e  a ffected by an approval of a 

development which compl ie s  with the prov is ions of the by-law 

relating to permitted uses for that zone ( 81 2 8 ( 2 )). The 
development appeal boar d shal l  

cons ider each appeal h aving due regard to the 
c ircums tance s  and mer its of the case and to the 
purpose,  s cope and intent of a general plan that 
is under preparation or is adopted and to the 
development control or zoning by-law which is in 
force , as  the case may be,  and 

sha l l  not a llow the permanent use of land or a 
bui lding in a manner not permitted by the zoning 
by-law in the zone in which the building or land 
is s ituated . 

The Board , may conf irm, reverse or vary the dec i s ion appealed 

from or impose such conditions or l imitat ions as it 
con s iders proper (Sl 2 8 (b ) ) and its dec is ion is f irial and 

binding (81 2 8 ( 7 ) ) subj ect to a provis ion for appeal on 
matters of law and j urisdiction to the Supreme Court of 

Alberta , set out in section 1 4 6 .  
F inal ly, we notice again that the act s tate s : 

1 3 5 . {1 ) No person is entitled to compen s ation by 
reason only o£ 

(a ) the mak ing or pas s ing of a zoning 
by-l aw or , 

(b ) any provis ion contained in a zoning 
by- l aw or , 

(c ) any l awful action taken under a zoning 
by-law . 

(2 ) No person is entitled to compensation by 
reason only o£ the pas s ing or carrying out o f  
a deve lopment control by-law if the provis ions 



conta ine d the re in are .such as may be 
contained in o r  enforc eable by means 
of a zoning b y-l �w .  

1 7 1  

c. S pe ci al Is sue s :  Judicial Di re ctions , and Comp·ens ation 

The brief s tudy we wi l l  make on American developmen 
in land use p l anning law , will i llus trate an e s s ential differ 

between the Canadian a s  compared to the American exper ience 

in thi s  area . For instanc e ,  in the United S tates zoning 

by- laws mus t  conform to the constitutional l imits of t he 
police power . These limits may be changing and undef inable 

but of importance , neverthele s s , is the fact that j udicial 
review of municipal deci s ions frequently takes place . In 

Canada , however , as we have mentioned earlier , parl iamentary 

supremacy i s  said to exi st , and within the s cope of its 
delegated powers ,  "municipal authori ty is  absolute and 
its exerci s e  

Courts . " 1 5 2 
i s , ideal ly , not sub j ec t  to review by the 

Middleton J . A .  in Re : Howard and T o ronto ; Re : 
Sweet and Toronto 61 OLR 5 63 , 1192 8] 1 DLR 9 52 ( CA}  expre s s e <  

i t  this way : 

A municipal counci l i s  a legis l ative body having 
a very l imited and del egated j ur isdicti on .  Within 
the limits of the dele gated j urisdiction , and sub j ect 
to the term of the delegation , its power is  p lenary 
and absolute and in no way sub j ect to criticism or 
inves tigation by the courts . 

In Canada , the constitu tiona lity of zoning a s  such has not b 

questioned . S tein conc ludes that : 

1 5 2  1 '  s . h . . 1 Les �e A .  te �n ,  T e Mun �c �pa Power to Zone 
in Canada and the U . S .  (1 9 7 1 }  49 C anadian Bar Rev i ew 5 42 .  



the inhab itants of munic ipa lities in the Uni ted 
S tates maintain a d is tinct a dvantage over our 
inhabitants of Ca nadian muni c ipa l ities . The 
pri vi l e ge of bein g  abl e  to ques tion the reaso n� 
ablenes s  o f  the application o ,f a zoning provis ion 
and the right to have each zoning provis ion 
j us ti fied within the aims of t he police power 

1 7 2  

constitute substantive and es sential advantage s that 
.s hould accrue to any municipal inhabitant . l 53 

The validity o f  this point o f  view , depends of 

course , on how s trongly one fee l s  about the protection of 

pr ivate property rights in land . In the .Uni ted State s , 

zoni ng by-l aws mus t  not violate the "due proces s '' clause 

of the federa l  cons titution or a s imilar clause of the 

particular state constitution but mus t  come wi thin the 

proper sphere o f  t he pol ice power . The Supreme Court of 
Illino i s  in La S a l l e  Nati onal Bank V •  Chicago 1 2 5  N . E .  

(2d . ) , 2 0 9  ( 1 9 5 5) framed the princ iple thi s  way : 

The police power • • • i s  that power required to be 
exercis ed in order to e ffectively d i scharge , within 
the s cope of constitutional limitations , its para
mount obligation to promote and protect the heal th , 
safety , moral s , comfort and genera l  wel fare of the 
people • . • Whi le a c ity may thus enact zoning 
ordinances impos ing burdens and restrictions 
upon private property and its use , the governmenta l 
powe r so delegated t o  inter fere with the general 
rights of proper ty owner s  is not unl imited . An 
exerci se of power is val id only when it bears a 
reasonable relation to the public health , safety , 
morals or general wel fare . • • 

The Canadian courts are not altogether uninvolved 

and they may decide whether a particular action i s  ultra 

vires the Alberta Planning Ac t ,  for ins tance . Controversy 

1 5 3
Id . at 5 4 0 .  
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enactment sha ll be deemed remed ial and shall be g ive n' 'such 
large and liberal interpretation as best ensures the 

atta inment of its obj ects . (The Interpretation Act 1 9 5 8  

S . A . e . 3 2  s .  11 ) . In th is sens e , one might attempt to 

get something declared ultra v ires because of non-conformity 
with the articulate d purpose of the Act ( 83 ) , that we 

quoted ear lier . In the recent case of Nichol v .  County of 

Leduc No . 2 5  [1 9 7 3 ]  2 WWR 8 5  (Alta . D . C . )  a zoning by- law 

was quashed bec ause it d id not conform with the mandatory 

s tatutory requ irements under the P lanning Act . 

The P lanning Act attempts to reconcile the often 
conf lict ing interes ts of an owner of land and the interests 

of the gener a l  pub lic ( 83 ) . A pr ivate owner of land shou ld 

recogniz e , a s  we ll , that certain j ud ic ia l  trends make it 

c le ar that the cour ts in Canada recognize E ly ' s  " social 

s ide" to pr ivate property . For ins tance , it is recognized 

that any zoning by-law in some way restricts the full and 

comple te use of property . I t  was he ld in Reg ina Auto Court 

v .  Reg ina ( 1 95 8 )  25 WW_R 1 67 ( Sa sk . ) that where a c ity pas sed 
a zoning by- law which was to a cer ta in e xtent confiscatory 

in nature , th is did not affect the validity of the by- law . 

Of course , we have noted the sections in the P lann ing Act 
that make it c le ar that no compens at ion is provided by 

reason of the adoption of the regiona l or pre lim inary 

p lan ( 89 2 ) or a zoning by- law or a deve lopment control by-law 

(813 5 ) . However , if a person ' s  property is zoned for use as 

pub lic park , the property has no value for res identia l ,  

commerc ia l ,  o r  indus tr ial development ,  and thus the 

owner is e $entially depr ived of h is property and we 
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notice that s ection 1 2 0 (c ) does no t a llow such a zone to be 

es tablished unle s s  the municipality or othe r  publ .ic  authority 
owns the land or ac �u ir e s  it within 6 months after zoning 

i,t for .such a public use .  We a l so note , howe �er , that no 
compe ns ation ,for the r equired dedi cation of shore line 

(S 2 5  C4 U or the r e s trictions on J?roperty by airport vicinity 
.,,' . . 

' 

zoning (S 9 3 ) i s  provided for in the Act . 
A year after the Re gina case , the Supreme C ourt of 

Canada in Township of Scarborough v •. Bondi 11 9 5 9] SCR 4 4 4  

r ecogni z e d that zoning i s  by its very nature arbitr ary and 

there wil l  always be an·elemen t  of discrimination invo lved in 

the control of l and use , which can not be used as an argument 

to declare it ultl:'a vire s . However ,  a p rinciple exis ts 

that a z�ning amendme�t mus t  not be "discriminatory . "  Thi s 

pr i�ciple has been used success fully by aggrieved parties to 
have an amendment . quashed . { Re : Rosling et . a l . and City 
of Nelson ( 1 9 6 7 ) 64 DLR ( 2d )  8 2  B.c�s.c.) . Profe s s or Laux 

state s the use o f  the princ i ple in this way : 

As "ide from is sues ari sing out of the procedures 
to be fol lowed in pas s ing a zoning amendment , 
the mos t  frequently litigated point is whether 
or not an amending by-law is discriminatory and , 

·ther e fore ,  ultra vire s . The ·argument that an 
am�ndment is  discr1m1natory arises naturally 
out of the fact in mos t instance s  that a small 
parcel of property has been re zone d at the reques t  
of the owne r . wi �h a consequentialbene fi t  being 
conferred upon him . A clas s i c  example of a case. 
in which a zoning amendment was succe ss ful ly 
cha llenge d  on the ground of discrimi nation , or 
i•spo t zoning " as it is sometimes cal led , is that 
o e  Mil ler v .  Rural Muri1cipali ty of Charle s wood in 
which an a re a  of approximately s even hundre d acres 
had been zoned so as to prohibit the e s tabl ishment 
of fox and other fur far ms . Upon the application 
of the owner , the by-law was amende d to permit a 
mink farming operation on a ten acre parcel 
s ituated wi thin the s even hundred acre s ite wh;ich 
had �ecome residenti al pro perties . In quashing 
the amending by-law Dysart J. expres s ed the op.inion 
that the enactment was for t he private interest of 
the land owner and in disregard of the interests of 



the commun ity as a whole .a s  was evident 
fac t  that no pub lic : need to locate\.:Ja m.nk: 
in the midst of a res idential dist J;i,ct .. j_�. 
fur farming was otherwise prohi:Q"it��?�w��:,t 
demons trated by the appl icant . l 5 4  · .;·: ... 

. ol .·. •· ··v/· 
Whether ·certiorari wil l  l ie in a zoni.Bg-,by-law 

s i tuation wil l  depend on the characteri zation o f· the municipa :  
' . . . 

counci l ' s  function . In Wiswel l  v .  Metropo l i ta n  Corporation 
o f Greater Winni pesr_ Il 9 6 5 ]  SCR 5 1 2 , the function of a 

council amending a z oning by-law was cons idered qua s i -j udic i a: 

rather than legi s lative . However , in the case o f  McMartin 
v .  City of Vancouver (1 9 6 8 )  65 WWR 3 8 5  (B . C . C . A . ) a counc i l ' s  

function when pas s ing a zoning amendment by-law was considere<  
purely a legis lative ac t .  

Zoning can have incredible effects on t he value of 

one ' s  property , e �t her increasing or decreas ing it radical ly . 
A new Alberta P l anning Act i s  under study and t he working 
paper enti tled " Towards a New P lanning Ac t for Alberta"  

suggests that a new " inverse condemnation " section s hould be 

included in t he Act : 

If a person ' s  l and should remain undeveloped 
in the greater pub l i c  good t hen t he publ i c  
s hould b e  prepared t o  buy the land • . . 
Section 7 5  • • • woul d  provide t hat where an 
owner i s  denied a reasonably bene ficial use of 
hi s land , he mayinitiate proceeding s whi c h  
would lead to the municipality concerned being 
compel led to buy him out at a price to be set 
by an independent board . l 5 5  

This " reasonab ly beneficial use " i s  precisely the crux o f  t he 

154Laux supr a n .  140 at 3 03 .  

1 5 5  supra n .  1 4 4  at 5 2 . 



d ilemma , however , and the r eport goes on to say ;  

This document stops s hort of propo s ing 
compens ation be paya ble when land is zoned 

17 6 

for agricultural purposes in order to protect 
the land from deve lopment . . .  The B.C . Land 
Commiss ion Act specif ically deals with this 
prob lem and elects to pay no compensation . " l 5 6  

Furthermore , the Report states ; 

The proposed section 7 6  . • • is des igned to 
make it abundantly c le ar that except as other-
wis e  expressly provided in The Act , no compensation 
wou ld be payab le by virtue of.a planning d icis ion . 
Hence , the mere fact that an owner 's property is 
zoned down from commercial to s ingle-family dwell ing 
gives no rise to compensation . S imilar ly , if a 
person is denied permis s ion to subd ivide on the 
gr ound of neces s ity of preserving good agr icultural 
land , aga in he need not be compens ated , as long 
as an agricultural use is still open to him .  
Also an application for deve lopment or subdivis ion 
cou ld be denied with impun ity where the application 
is premature , prov ided that a reasonab le use is 
le ft to the owner . . 15 7 · 

Our attitude toward when compens ation shou ld be pa id 

will depend to a large extent on our attitude toward how much 
empha �is should be plac ed cri the social s ide of property . 

�vhatever the case , it is ironic that presently some zoning 
and deve lopment controls may in fact restrict your use 

of property without compensation , j us t  as much as restriction req

uir ing compens ation . Fairne ss wou ld demand that such a s ituation be 

15 6 Id . at 4 9 .  

15 7 Id . at 4 9 . 
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remedied . For inst an ce , a re al issue can b e  made for 

compens ation when you r  l and i s  f rozen .fo r  an u ncertain 

pe riod of t ime ,  until e Xpropr iation occurs someti me i n  the 
future . Again , however,  e s sentially the i s sue boi ls down 

to the ques tion of what philosophy of property is  be st 
attune d to th e demands of tod ay ' s world . 

X 

AMERICAN LAND USE PLANNING : THE " TAKING " I SSUE 

In the United States , the f i f t h  amendment to the 

Constitution p rovides that p rivate p roperty s hall no t be 

taken for publ i c  use without jus t  compensation . Becau se 
of t his provision , a ·  re curring i s sue of when a r e gula .tion 

be comes so restr ictive as to be a taking , hangs over Ameri can 
l and use planning law . 

For instan ce , we spoke about ri ghts i n  ai rspace 

earlier , and some Amer i can de cision s  e s tabl i sh that a 

landowner might claim that his airspa ce ri ghts have b een 

taken without compensation . In u . s .  v .  cauSby 32 8  u. s .  
2 5 6  ( 1 9 6 4 ) the plaintiff ' s  chi cken f a rm was s e ri ous ly 

upset by low f lying mil i tary ai rcraft . While the cou rt 

r e j e cted the con cept embodied in t he ph ras e  cujus � solum 

e jus ad coelum , and whi le the f a rm had not be en rende red 

completely use le s s , i ts value had be en subst antially redu ced 
and therefo re a " taking " of s ome property interest had 
o ccur red . The ai rspa ce rule has be en a rt i culated a s  fol lows : 

Rights above p rivate ly held lan d  whi ch reduce 
its market value " ta ke "  the los t value only i f  
they a re so lo w and s o  .frequent as t o  b �  a 
d i re ct and immedia te inte rfe ren ce with the 
en jo yment and use of the l and . l58 

. 

1 5 8see Vin cent J .  Ros s i  Jr.  " Condemnation and 
Nui sance : Alte rnative Reme dies for Ai rport Noi se Damage . " (1973) 
2 4  Syra cuse Law Review 7 93 .  
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The cr iteri a  of when r e g-u lation ends and taking 

begins does not .fi ,t into any se t formula as even .the Su J?r E¥Oe 
' . . . . 

Court itse l f  admitted in Gold blatt v. '!'own of,Henl'ps·t ead 3 6 9 
U .s. 5 9 0  Cl9 6 2 } .  T he di .ff erence between regulation and 

taking i s  of course derived fr om the distin ction between 

t he pol i ce power as compared to the power of eminent domain . 

As one commentator phrases i t : 

When a governmental body " take s " private property 
for publ i c  use , it is exer ci sing the power of eminent 
domain . The owner of the property mus t  be 
compensated . Whe rt a governmental body regulates 

.the use of private p roperty , it is exer cis ing the 
pol i ce power and regardless of the hardship borne 
by the owner ,·compen sation need not be paid . l 5 9  

To t he private lan downer , howeve r , i t  i s  pre ci sely the 
. •. 

amount of thi s  " hardship " whi ch a fter a certain po fnt 

seems to demand in fairne s s  a cla s s i f i cation as " taking " 

rather than "regulation. " Rights left in the bundle , but 
unusabl e  are not really r i ghts at a l l , so to speak . On 

t he o t her ha�d ,  to such a respons e , Mr . R .  E .  Meg arry would 
counter : 

T he rig ht to use property in a parti cular way i s 
. no t in i ts e l f .· property . The fee s imp le land ·rema ins 
the same fee s imple as before . All that has 
happened i s  the fru i ts o f  ownersh i p  have be come 
l e s s  swee t ; but �hat is no thing new in land la w.l6 0  

1 5 9  
. d ·see BJ.n e r  

r ai s ·al in t he ·  Li· 
UnJ.vers J.ty o 

1 6 0  Megarry, supra n .  

Res_ulation : 
a nd Wetlands , 

9 2  at 6 1 6  
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The distin ction between eminent domain and the 

poli ce power has been expres s e d  in· C'andlesti·c::k Pro;pe·rties v .  

San .Fran ci s co B ay 11 Cal • .App .  (3d . ) 5 57 (1 97 0 )  in this way : 

Under the power of eminent domain property cannot 
be t aken for publi c use without jus t  compensation . 
However , under the pol i ce power , property is  not 
taken for use by the pub li c , its use by private 
persons is regu lated or prohibited where ne ce s s ary 
for the publi c we l fare . 

Thi s assertion remains true to the cla s s i c  case of Hada che ck 
v .  Sebastian 2 3 9  u . s .  3 9 4  ( 1 9 1 5 ) where it was e stabli shed 

that given a valid pub l i c  purpose ,  government could regulate 

a person ' s  land wi thout any compensation , even if the 

e ffe ct of the regulation almost tota l ly de stroyed the value 

of that person ' s  l and . In real ity , however , when the value 
of the property drops below a certain level be cause of 

certain restri ctions , the courts have more often invalidated 

su ch restri ctions even i f  they te chni ca l ly are within the 

poli ce power as defined above (Pennsylvania Coal Company 
v .  Mahon 2 6 0  U .  S .  3 9 3 ( 1 9 2 2 ) ) .  Rather than the " diminution 
in value " tes t , a "ba l an cing " tes t  has also been use d : In 
Batten v .  United S tate s  3 0 6  f 2d . 5 8 0 , ( l O th Cir . 1 9 6 2 ) 

Chief Judge Murrah s tated at 5 8 7 : 

As I reason , the constitutional test in e a ch 
case i s  firs t ,· whether the asser ted interest i s  
one whi ch the law wil l  prote ct ;  i f  so , whether 
the interferen ce i s  suf f i ciently dire ct ,  suff i ciently 
pe culiar , and of suf f i cient magnitude to cause 
us to con clude that fairness and jus t i ce ,  as  
between the S tate and the citi zen , requires the 
burden imposed to be borne by the publi c and 
no t by the individual alone . 

Of course , differen ces of judi cial opinion result as to how 

weighty the " publi c" side of private property should be . 

In Alberta , ded i cation of land is  an integral 
part of the P l anning Act . Ye t in t he I l l ino i s  case of 
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Pioneer Trus� and. saving Bank v . . Vi1Tage o£ Mount· Pr-o·spe ct 
2 2  I l l . 2d . 37 5 ,  1 7 6  N . R .  2d , 7 9 9 (19 61 } ,  the court hel d  

an ordinance void whi ch r equired a n  owner to dedi cate a t  

l east one-tenth of subdivided land for pub l i c  purposes . 1 61 

As opposed to. the Canadian system of parliamentary 

suprema cy , this cons titutional l imitation in Ameri ca .poses 

great prob lems for s tate and lo cal governments who are trying 
to implement environmentally oriented land regul atory 

sys tems . I t  is  feared that regulation will be chal lenged in 

court a s ,  un constitutional taking of property without 

t . 1 62 th . . f t . t compensa �on . In e W�s cons�n case o � v . Mar�net e 

County 5 6  Wi s 2d . 7 ,  2 0 1  N . W. 2d . 7 6 1 ( 1 9 7 2 ) , for instan ce , 

a zoning ordinan ce prohibiting the f i l l ing of wetlands 

was declared cons titutional by the Wi s consin Supreme Court . 

The court s tres sed that swamps and wetlands serve a vital 

role in nature , as  part of the balan ce of nature and are 

e s s ential to the purity of water in lake s and streams and 

t hat an owner does not have an absolute r ight to use his 
lanc;l for a purpose unsuited to i ts natural state . 1 63 Before 

this , wetlands legi s l ation had often been de clared uncon

stitutional .  In S tate v .  Johnson 2 6 5  A 2d . 7 1 1  (Me . 1 9 7 0 )  

the Maine wetlands prote ction statute was declared invalid 

as it applied to the plaintif f ' s  property . In Bartlett v .  

Zoning Commis s ion of the Town o f  Old Lyme ( 61 Conn . 2 4 , 

2 8 2  A 2d . 7 0 7 ( 1 9 7 1 ) , a Connect i cut court held that a 

1 6 1  11 d d ' . See note , Man atory De � cat�on o f  l and by 
Land Deve lopers " (1 9 7 3 ) 2 6  University of F lorida Law Review , 
4 1 . 

1 6 2see Bosselman , The· Taking Is sue , Coun cil of 
Environmen ta l  Quality (1 9 73 } 

1 6 3Note , 8 6  Harvard Law Review 1 5 8 6 . 



municipal zoning re�ul ati6n ��c��· 
in marshl ands was so :r·e���:i��fivlll� 
of due proces s . 1 6 4  Again , 'iri';ri·6bl.�y!'"'v � · , _�����.,..,. 
Commis s ion 1 5 1  Conn . 3 0 4 , 1 97 A. :: :·2d ;� :7�10 

' 
' :· ' � -,· , . 

Supreme Court struck down a f lood-plan zohihg . 
wetlands cases are so important , becaus e  tti.e �a:'f��:6["�he 

' � ' · j  , 
property as wetlands may be great for the public bu·t"the 
l andowner is : 

left with a swamp worth perhaps $ 1 , 0 0 0  that would 
have been worth perhaps $3 0 , 0 0 0  if converted into 
commercially usable propertyl 6 5  

T 

With the �mportance of ecological concerns today , 

the trend may be moving toward recogn i zing such wetlands 
legis l ation as within a cons titutional ly expanding notion 

of the po lice power . For ins tance , in Turnpik,e Realty Co . 

Town of Dedham 2 8 4  N . E .  2 d . 8 91 (Mas s .  1 97 2 ) , the Mas sachu� 

Supreme Court conc luded about a f lood plan zoning ordinance 

We real i ze that it is often extremely difficult 
to determine the precise line where regulation 
ends and confis cation begins . The result depend s 
upon the " peculiar circumst ances of the particular 
ins tance . "  . • •  In the case at bar we are unable 
to conclude , even though the judge found that there 
was a substantial diminution in the va lue of 
petitioner ' s  land , that the decrease was such a s  to 
render it an uncons titutional deprivation of 
property . 

1 6 4 see Ausne s s , " Land Use Control s  in Coa stal Are ( 1 9 7 3 ) 9 California Western Law Review . 3 91 .  

1 6 5 "L d an as Property - Changing Concepts " ,  ( 1 9 7 3 ) Wisconsin Law Review 1 03 9  at 1 0 4 9 . 
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,Final ly , under the British Town and C ountry Planning Act , 

1 9 7 1 , as amended and extende d  by. the Land Compensation Act 

1 973 , persons whos e  interest in any land depreciates in 

value as a r esult of planning propos a l s  may call on the 

government department , local authority or s tatutory under

taking concerned to purchas e  the l and . Thi s i s  done by 

s erving a document known as a b light notice . 1 6 6  

X I  

AMERICAN ZONING D IRECTORS 

After the U . S .  Supreme Co�rt deci s ion in Vil lage of 
Enc lid v .  Ambler Realty Co . 2 7 2  u . s .  3 6 5 { 1 92 6 )  the concept 
of zoning was firmly e stab l ished a s  within the constitutional 

limits of the police power . However , s tate courts still 
struck down zoning ordinances as unconstitutional if their 

provis ions were c learly arbi trary and unreasonable , having 
no substantial relation to the public health , safety , 
moral s , or general welfar e . ( Borough of Cresskil l - v .  Borough 

o f  Dumont 1 0 0  A .  ( 2d )  1 8 2, ( 1 9 53) ) .  The s cope of the police 

power , of course , evolved with the needs of a changing 
age . Whi le most s tates s truck down zoning for aesthetic 

purpo s e s  a lone , the u . s .  Supreme Court in Berman v .  Parker 
3 4 8  u . s . 2 6  ( 1 9 5 4 ) defined " general wel fare " to include 

aes the tic consideration s : 

The concept of the public welfare i s  broad and 
inclusive . • • The value s  it represents are 
spiritual as we l l  as physi c al , aesthetic as we ll 
a s  monetary .  I t  i s  within the power o f  the 
legis lature to determine that the community should 

1 6 6see Robert McKown , Comprehens ive Guide to 
Town Planning Law and Procedures (1973) at 131 . 
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b e  b eautiful as well as heal thy , 5spacious a s  
well a s  clean , wel l -b alanced� as• ,:well-. a s ;  crare-
fully patrol led . 

>�• ! ; ' �  �c j ·� i -·� :• ;: F/ j  
Today , however , the s cope of the pol ice power m�y bT,-_tnoy�ng 
back in . a  dif ferent direction again . In Mayor and C ity 

Counc i l  of Ba ltimore v .  � Swartz 2 8 6  Md . 7 9  ( 1 9 7 3 ) , t[le cou 

invalidated an ordinance banning the erection of s igns on the 
of any building and prohibiting signs which extended more than 
. h f h f f b ' ld '  1 6 7  M S 1nc e s  rom t e sur ace o any u1 1ng . ano wartz 

c laimed that s uch an ordinance pas sed solely for aesthetic 

purposes does not promote the public health , safety , and 

we lfare or mora l s , and thus , is not within the constitutional 

limits of the police power . The Maryland Court of Appeal 

agreed and the aesthetic zoning ordinance was struck down . 

We have already looked at the pos s ibi l ity of a 

zoning restriction becoming a " taking " o f  property without 
compensation , and thus being dec lared unconstitutional .  For 

ins tance : 

In Arverne Bay Constr . Co . v .  Thatcher , 2 7 8  N . Y .  
2 2 2 , 232 , 15 N . E . 2d 587 , 5 9 2  (1 93 8 ) the court 
held that if an ordinance permanently restricts 
property , so that it c annot be put to any 
reasonable use , the ordinance is in e ffect a 
taking o f  property without due proce s s � 

In other words , 

a zoning ordinance which operates to destroy the 
greater portion of the value of a landowner ' s  
property may be invalid for that reason alone , 
even though it might promote the public health , 
safety or general wel f are . l 6 8  

1 6 7 see " Recent D 1 " ' 1  3 · eve opments ,  � 9 7  ) 3 Un1versity 
of Baltimore Law Review , 1 2 5 . 

1 6 8  ' 11 '  W1 1am P .  Zuger , " Exclus ionary Zoning , "  5 0  
North Dakota Law Review , 5 7 . 
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,For the moment ,. ho.wever , we wish to examine 

briefly some of the current questions in the United States 

relat ing specifically to. the use of zoning as a method of 

l and use contro l . 

Zoning has · come a long way s ince Village o f  Euclid , 
. .  

and a complex body of American l egal wri ting has poured 

forth on the topics of " l arge lot zoning , "  " sequential zoning , "  

" spot zoning , "  " float zoning , "  " ae s thetic zoning , "  •inoncumulative 

zoning , "  " transitional zoning " and so forth . Futhermore , 

zoning law in America includes a vas t  body of law related to 

various amendments and s pecial exceptions which provide some 

flexibil ity to the zoning system . As the reader c an 

appreciate , the topic i s  vas t . Of particular interest at 
the present time , however , i s  the topic of " exclusionary" 

zoning and it i s  thi s  sub j ect which we wish to examine . 

While zoning was once viewed , and s ti l l  i s  viewed , 

as a valuable tool in land u s e  planning , zoning i s  today 

increa singly being critic i zed . The fact that zoning law 

places tremendous power in the hands of local pol i ticans , 

who hay.e great freedom to i gnore �he extraterritorial e f fects 
of their deci s i ons , total ly ignoring regional rieeds , i s  one 

problem . 1 6 9 . 

Futhermore , as we have mentioned , zoning has 

incredibl e  effects on land values and a continuing problem 

i s  that when a z oning decision increases the value of a 

parcel " the owner i s  generally not obl iged to d i s gorge 

the increa sed value , or conversely , when a zoning· action 

reduces property value , an owner i s  not compensated for any 

los se s , (unl e s s , of course , he can prove that an unconstitutional 

1 6 9  
. . See . Schroeder , Tl}e Plbli<;: Coptao� of Private r.and 
�n Ar'l.ZOna . Off�ce o f  E conom�c ;p ann�ng an evelopmen , 
(1973 ) at S O .  



" taking " took place ) ·'• · As ·ofie · .tJt:J.Illtn�ruto!t puts ;it:t. 
, J-:! · n�:,; ;r.: - �� . . 

.
. ' - ��- J)'��c .;:;��;�1s . ; ,�,( 

Zoning in not fl '  p��£J8tiy�:R��:�pp��/ t��fte��Ji·3.�;:';; 
wheel , randomly b e s towing it's :w�n$ .�ij.a . tp���s � 
In mos t  communi ties the whe¥'i i§ wa,!:-veq ,; : ' �j��iids 
of the hous e  come out winners '  while: other�::: are . 
los er s . l 7 0 · · · · · .;; .• •. ' ,.;; . · ; ,,r 

I 
Mo st important , however , i s  that z oning otten 

inc ludes minimum lot s i ze , lot frontage , and f loor area 

r equirements ,  and exc ludes more than one - family residence s ,  

mobile home s , and so forth , rais ing the problem o f  potenti al 
discr imination against low income groups . There i s  a 

con f lict between the pre s s ing need for adequate low- income 
housing and the des ire to preserve plea s ant , suburban l iving 
conditions and high real estate value s . 1 7 1  Increas ing ly , 

, 

the � . s .  �ourts have been s tr ik ing down such zoning ordinances 

In Molino v .  Mayor o f  the Borough o f  Glas sboro ( 1 1 6  N . J .  
Super . 1 9 5  ( 1 9 7 1 ) ) ,  for example , the borough enacted a zoning 

ordinance des igned to exclude children from the community 
in order to minimize the costs o f  education . In the Board 
of Supervisor s of Fairfax County v .  Carper ( 2 0 0 Va . 6 5 3 , 
1 0 7 SE ( 2d )  3 9 0  ( 1 9 5 9 ) ) ,  the court s truck down the zoning ordi 
as unconstitutional on account of its intentional and 

exc lus ionary purpos e  of preventing people in the low-income 
bracket from l iving in the area . Zuqer concludes that : 

The results o f  exc lus ionary zoning in the nation ' s  

1 7 0E l l ickson supr a  n .  1 3 3  a t  7 01 .  

17 1see "Modern Social P roblems and Land Use Regulat. 
(1 97 3 )  14 Wi lliam and Mary Law Review at 73 2 .  
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urban areas are obvious . Under the guis e  o f  
)?ub l ic welfare , the sublirbs have erected wal l s  around 
the c itie s . Tho s e  persons who are unable . to 
afford a s ingle f amily dwe l l ing , a l arge lot and a 
large hou s e  are tra)?ped in the central city , 
where noi s e , crowded hous ing and low tax base 
aggravate their condition . Clear ly , the effect 
i s  to aggravate the problems of public hea lth , 
safety and general welfare that zoning i s  intended 
to ameliorate . l 7 2  

Exc lusionary zoning i s  s truck down on the basi s  

that i t  violates the 1 4 th amendment "equal protection " 
clause . (Appea l  of Ki·t-Mar Bui lders 4 3 9  Pa . 4 6 6 , 2 8 6  

A (2d}  7 6 5 (1 9 7 0 ) ) .  In Vicker s  v .  Township Committee of 
Glouce ster 3 7  N . J .  2 3 2 ( 1 9 6 2 ) the court did uphold a 
community-wide ban on mobile home s in · a municipali ty despite 

a regional shortage of mobi le home space ; .but a s trong 

d i s s ent by Justice Hal l  ( id .  at 1 8 1  A ( 2d ) 1 3 7 )  was soon 

quoted and followed in sub s equent c as e s . In National Land 
and Inve stment· Co . v .  Kohn 4 1 9  Pa . 5 0 4  ( 1 9 6 6 )  the court 

s truck down a portion of a zoning ordinance which e s tabli shed 
a minimum lot s i ze of four acres ; and in Appeal of Girsh 
4 37 Pa . 2 3 7  ( 1 9 7 0 )  the Pennsylvania Supreme Court inv�lidated 

a zoning ordinance which banned multi- family housing . 

The ques tion of di scrimination of a zoning ordinance 
is often 'W'leighed against the public purpose for which the 

zoning ordinance was formulated in the first place . In 
steel Hi l l  Development · v . S anborton 4 E . R . C .  1 7 4 6  

( 1s t  Cir . Nov . 2 4 , 1 9 7 2 )  the f irst Circuit Court of Appeal 

uphe ld a New Hampshire town ' s  zoning amendment which imposed : 

a s ix-acre minimum lot requirement on f ifty 
percent of the town ' s  area in orde.r to pre serve 

1 7 2  Zuger , supra n .  1 6 7  at 4 9 .  



On the other na:ric{, 'fjf 
. 

•'· ���::,., .._:: 
Terre 4 7 6  F .  (2d } 8 0 6  (2nd ck< � 
ques tion was zoned exc lu s ively for one -fc3,m:i)cY · 

· . . 

· 
·· · . . S ix university s tudents who l ived corornun�l l; . ·ih<a : r:esiden:ce , 

chal lenged the ordinance on the bas i s  tha-t' it: ".i./i'oi'a.'t�d their 
cons titutional rights of privacy and as sociation . Judge 
Mansfield conc luded : 

though local communities are given wide latitude 
in achieving legitimate zoning needs , they can
not under the mask of zoning ordinances impose 
social preferenc e s  of thi s  character upon their 
f e llow c iti zens . 

Thus , the zoning ordinance was s truck down as unconstitutionc 

In conclusion , it mus t  be admitted that in the U . S  
a per iod of critical �eexamination of the zoning device i s  

taking place . Some commentator s  g o  to the extreme of 

demanding a return to the free market : 

I t  i s  time we apply the c lear and unmistakable 
les son of the pas t fi fty year s : zoning has been 
a failure and should be e l iminated ! Governmental 
control over land use through z oning has been 
unworkable , inequitable and a serious impediment 
to the operation o f  the real e s t ate market and 
the s atis faction o f  its consumer s . And , as the 
experience of non zoning in the City of Hous ton 
and elsewhere demonstr ates ,  it is not even 
nece s s �ry for the maintenance of property value s . l7 3  

1 7 3  Bernard Sie gan , Land U s e  Without Zonin9 Lexingt 
Books (1 9 7 2 }  at 1 4 9 . 
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On the other hand , the demand for land and the - neces s ity of 
conservat.i.on of resources , would su�ge s t  to many that far 

greater control over land use i s  nec e s s ary . Thus , the 

crux of the problem · comes c learly to. the surfac e . 

XII 

BRIT!SH PLANNING : THE PROBLEM OF "BETTERMENT " 

Much could be written about the evolution of l and 

use planning , particular ly development control , in Britain . 
Of particular interest ,  however , i s  the British handling o f  

the so-cal led "betterment " problem . I f  a person owns 

farmland , and after many year s  finds that the nearby community 
has grown to the extent that his farmland could be subdivided , 

the value of the l and if z oned for development is increased 
several times over . Yet why should the owner of the l and 
reap this windf a l l ?  The a ctual development value i s  created 

by the community and a ffected by the public zoning or 
deve lopment control system , not by the individual landowner 
who did very little in cre ating the tremendous value of his · 

property . The community brought the development value to 

him . What about thi s  unearned increment in land use 
planning law? "The inability of public bodies to appropriate 

such benefits direc tly , i s  in s tark contrast to the 

requirement of payment of compensation for l o s s  which 
constitute a ' taking of property ' " . 1 7 4 

The general growth of cities , re zoning from a l e s s  
profitable to a more profitable use , and the pub l ic investment 

in highways , bridge s , parks and the like , can cause a profound 
value increase in private property . If we s ay that someone 

1 7 4 Gibson , Perspectives of Property (1 9 7 2 )  at 5 .  
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should be compens ated bec aus e  1\i� -land ::...\'faS,v:z;c;m��:�OJ;·,.,·%!1 rw 
greenbel t ,  is i t  not fair to s ay :f::hc:rt. ·!3og�e�� :��·�<;�:�:\*d . �.,�I!ti�e 
some of the values created by it�.el f  wh�n · 'Gher :Jri�:v�f� �b�6:· 

�-, ' <  ! ' ,,_ 

i s  increased , rather than decreased in value b,y ._:z;qn�n.g.���\� 
deve lopment control? I t  would make a great deal of s ense 
for the wrong of unearned detriment to be righted �Y 
recapturing unearned increments that , would provide those 
funds neces s ary to pay more just compens ation . 

The Uthwatt Report of 1 9 4 2 , 1 7 5  led to the Town 
and Country P lanning Act of 1 9 4 7 , 1 0  and 1 1  Geo . 6 ,  C 5 1  

which was based on tpe as sumption that the community was 

entitled to take the unearned increment in value by levying 
a " development charge " when development permis s ion was 

1 7 6  granted to an owner . In a sense , the British development 
control sys tem " se t  out to nationali ze rights to develop 
l and , as distinct;. from national i z ing l and ownership itself . " -

When the Conservative party came to power in 1 9 51 , 

i t  set out to dismantle the financial provision of the Town 
and Country Planning Act of 1 9 4 7 .  While the 1 9 4 7  principles 

were clear , the actual p rovis ions were complex and the 
1 7 8  scheme did not work smoothly . Thus , the Cons ervative 

government abolished the development charge in 1 9 5 4 . 

However , the Labour government returned to power in 1 9 6 4  

and i n  1 9 6 5  a White Paper o n  the Land Commis s ion led to the 

Land Commi s sion Act which introduced a new " betterment levy " 

1 7 5Final Report of the Expert Committee on Compens<  
and Betterment (Cnd . 63 8 6 ) . 

1 7 6 for a text on British Planning see , Cullingwortl 
Town· and Country p·lanning in· England and Wales; ( 1 9 7 1 ) 

1 7 7  d '  1 23 t 1 2  Gar 1ne r , supra n .  a . . 

1 7 8 cull ingworth , supra n .  1 7 5 at 1 5 2 . 
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on deve lopment value . Instead o f  taking all the development 

value , however , it took an initial 4 0  percent . The White 

Paper1 7 9  began with the same b a s ic a s sumption as the ear lier 

Uthwatt r eport : 

1 .  For centuries the claim of private landowners 
to develop their l and unhindered and to enj oy the 
exclus ive r ight to prof i t  from soc ially created 
va lues when their land is developed has been 
questioned , e spec ially when the land is sold to 
the community which itself has created the value 
real i s ed . The view that control over development 
mus t  be exercised by the community is not now 
s erious ly d i s puted and it i s  generally accepted 
that the value attached to land by the right to 
deve lop it is a value which has subs tantially 
been created by the community . A growing population , 
increas ingly making their homes in great citie s , 
has not only made effective public control over 
land indispensable ; it has also made indefensible 
a system which allows l andowners or land spe culators 
who l ly to appropri ate the increases , often very 
l arge , in the value of urban land resulting e i ther 
from government action , whether central or local , 
or from the growth of social wea lth and population . 

The control of speculation will , hopefully , become 
a matter of governmental attention in Canada , as wel l , and 
any real control of land use and development mus t  tackle 

the financial problem of "betterment " due to community 

action , if  i t  i s  to be e f fective at a l l . 

XII I  

NEW DIRECTIONS 

The preservation , cons ervation , environmental movement 
wil l have a profound e f fect on the bundle of r ights that we 

17 9cmnd , 2 7 7 1 , Sept . 1 9 6 5  at 3 .  
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hold private ly in land . The demand for greater and g:reater 

control of land use by more centr a l i z ed governments is an 

acknowledgement that past practices have not been particular lj 

succes sful . 
Hawai i  as ear ly as 1 9 6 1  adopted s tate zoning 

rather than local zoning and divided the who le state into 

four zones : urban , rura l , agricu l tura l  and conservation . 

Since that time a general recognition has been made that 

local governments acting independantly of e ach other , and 

s e l f ishly seeking to maximi ze their own tax basis and 

eliminate their own soc ial problems , does not make for 
good land allocat ion or pre servation . As Paul son s tate s : 

In short , it has become apparent that some 
degree of s tate or regional participation in 
the maj or deci sions that af fect the use of our 
increas ingly limited supply of land i s  es sentia l . 
Local zoning ordinance s ,  v irtual ly the sole means 
of land use control in the United States for over 
ha l f  a century , have proved entire ly inadequate to 
combat maj or s tate -wide social problems , 
environmental pollution problems , and probl ems 
of the destruction of vital ecological systems , 
all of which are problems that threaten our very 
exis tence . S tate s , not local governments , are 
the only exis ting pol itical entities capable 
of devis ing innovative technique s and governmental 
s tructures to solve these problems . l 8 0  

The trend toward centra l i sm in the u . s . includes 
inter ali a : Vermont ' s  Environmenta l Control Act , the San 
Franc i s co Bay Conservation and D evelopment Commi s s ion , the 
Mas sachus etts Wetlands Protection Program , the Wis cons in 
Shoreline Protection Program , the Urban Environmenta l 

. ; ' . 
�an}:�,gement Act of Ari zona , and f inally , cent.ral i sm has J ' . ' · '  " " .  . ,  

1 8 0  
. Paulson , Land Use Control to Protect the Env�ronment , ( 1 97 3 )  lo Idaho Law Review 9 2 . 
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re ached the f ederal l evel with the new u . s .  National Land 

n l '  1 8 1  Use """ o l..cy . 
The Land Semina.r Proceedings of the Canadian 

Council of Resource · and Environment Minister in 1 9 7 2  

concluded that a Canadian National Co-ordinating group 

dealing with planning w�s needed . 1 8 2 It is recogni zed that 

the conflicts between l evel s  of government and the conflicts 

between governmental agenc ie s , and the overlapping effects 
of their independant action causes havoc with a system o f  
land u s e  and development planning . 

Whi le greater regulatory and centra l i stic trends 

in the control of land use and disposition are clear ly being 

demanded by many , the old individualism is far from dead 
and a new emphas i s  on restrictive covenants ,  leasehold 

covenants and easements as private m·ethods of planning is 
aris ing . Neutze , for instance , f avours the . least interference 
pos s ible with free market force s  and suggests that govern

mental l and control policy might bes t  be operated through a 

sys tem of variable t axes. and sub s idies which would not 
exercise absolute control but would seek to influence 

. t 1 d . d . . 1 8 3  prl..va e an use ecl.. s1ons . 

1 8 1see Rei lley , The Use of Land : A Citi zen ' s  
Policy Guide to Urban Growth (1973} . Whipple , "The Neces sity 
of Zoning Variances "  (1973) 57 Marquette Law Review at 2 5 . 
S chroeder , The Pub l i c  Control o f  Private Land in Ari zona 
( 1 9 7 3 ) Office of Economic P lanning . Lundberg , "Land Use 

Planning and the Montana Legi s lature " ( 1 9 7 4 )  3 5  Montana Law 
Review , p .  7 .  

1 8 2at 1 8 . 

1 83Neutze , -The· Suburban: AJ?ar·tinen·t· Bo"oili : ·  · case: s:tu.dy 
of ·a. Land Use Problem , John Ho;pkins Pres s , · ( 1 9 6 8 ) 
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we have earlier mentioned Siegan ' s  simi l ar attitbde . 18 4  
Whatever our philosophical approach to this 

political que,stion , however ,  we mus t  admit that regulatic;n 

is not des ;ira,ble for its own sake . Yet the obj ectives o£�' 
re9"ul.ation may be so irrunediate ly laudable that even greater 

restrictions on private property may occur . It is at 

bottom agreed that any government action which runs counter 

to the holder ' s  expectation is not immediatel y  a " taking " 

o f  property , and that the rights of eminent domain , police 

power , taxation and es cheat are properly reserved for the 
pub lic bundle , not the private one . 

The demands for open space , green belts , and 
recreational are as insulated from development , are legitimat1 
and raise the ques tion of where the equilibrium between 

private rights and social responsibilities real ly is . 

Conservation .easements , flood pl ain zoning , agricultural 
zoning and aesthetic zoning , and so forth , raise the same 
question . 

Because p lanning without control c an be , most 

often , idle dreaming , far greater public ownership of land 
is demanded by many as the expensive solution to many land · 

use problems . · A  typical proposal , for , ins tance made by one 

conunentator i s : 

The City , ao ting as a conduit , could acquire 
certain land in fee s imple for the public 
purpose of redevelopment in the public interest 
and instead of keeping it in pub l i c  ownership , 
reconvey or lease it to a developer , " sub j ec t  to 
speci fied covenants ,  restrictions , condi tions , 
or affirmative requirements des igned to protect 
the public interest and to accomplish the f publicJ 

1 8 4  . 1 7 2  S�egan , supra n .  • 
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purposes o f  the special district . l 8 5  

S imilar ly , E . .F .  Roberts su9gests that " the answer i s  for 

governments (in our case , provinci�J. goverrunents }  to acquire 
the l and around suburbia , hOld its value down to current 

l eve l s , and r el ease it only according to a statewide plan 

for pluralistj.c development . 11 1 8 6  Finall y , a land trust 

system set up by a private communi ty instead of a 
governmental institution is  a l s o  being used to some extent 
. h 1 8 7  1.n t e u . s .  

Futhermore , i t  i s  being recognized that the 

o fficial planning system , t he tax system , the public works 

system , and the market system , a l l  have immense e ffects 

on each other and mus t  be interrelated and co-ordinated if 
p lanning is  to be e ffec tive instead of the present situation 
where the various systems may work against each other . 1 8 8  

All o f  the sugges tions and propos al s ,  however , 

seem to hinge on precisely what phi losophy o f  property c an 

find legitimacy in the pUb l i c  eye . Wil l  the idea o f  

" s tewardship " with respect to the l and , a recognition o f  
the social side o f  property , an understanding that property 

Review . 
1 8 5see "From Euc lid to Romapo " ,  1 Hofstra Law 

1 8 6supra n .  1 6 4 . 

1 8 7see The Conttnunity Land Trus t : A Guide· to· a 
New Mode"! £·o:r Land Tenure in America , Independence Institute 
(1972) 

1 8 8see Wil liams Jr . ,  The Three Systems o f  Land 
Use· Control (19 7 0 }  2 5  Rutgers Law Review . 
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i s  a creation of law i n  the f ir s t  place , and an awareness 
of the limitation of land as a resource in the f ace of 
s teadi ly expanding human demand s , tip the s c a le toward ev 

t t 1 f h d d . . . f 1 d 1 8 9  grea er con r o  o t e use an � spos�t2on o an ? 

1 8 9 see Donald Large , " Thi s Land i s  Whose Land? " 
supra n .  6 4 . 
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