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I.� PROVISIONS IN THE IN COME TA X ACT WHICH SPECIFICA LLY AFFECT HUSBAND AND WIFE 

A. The Prov i s i on s  at Secti on 74 

1. Hi sto ri ca l  Devel opment 

The Income Tax Act , _R . S .A . 1 952 , c. 1 48, as amend ed by S .A . 1 970-71 , 
c .  63 a nd s ubsequent amendments,  (here i nafter referred to a s  the "Act11 ) , taxe s  

the i ncome of  ea ch spouse sepa ra tel y . 1 However ,  si n ce the first  Inc�me War Tax 

was promul gated i n  1 91 7, tax i ng a uthori ti es have recogn i zed  the  s peci a l  rel a ti on

shi p that ex i sts between members of a fa mi l y  and  have i ncl uded i ncome attr i buti on  

ru le s  i n  the i ncome tax leg i s lati on s o  a s  to  pre vent the s pl i tting of  income 

among fam i l y  members by the transfer  of property between members of  thi s u n i t .  

The hi stori ca l  devel opment of these statu tory pro vi s i on s  i s  out l i ned 

i n  Append i x  A a nd cu lmi nates i n  secti on 74.of the present Act whi ch reads  a s  

fo l l o ws :  

"74. (1 ) Where a person has , on or  a fter Aug u s t-1 ,  191 7, 

transferred property ei ther direct l y  or i nd i re ctly ,  by means  

of a tru st o r  by any other means wha tever to hi s s pouse,  o r  

to a person who has s i nce become h i s spou s e ,
2 

t he  i ncome for 

a taxati on yea r  from the property or  from property su bst i tuted 

t herefo r s ha l l , d u ri ng the l i fetime of  th e tra n s ferer whi l e  

he i s  res i dent i n  Canada and the transferee  i s  h i � s pous e , be 
J 

deemed to be i ncome of the tra nsferer and  n ot o f  the trans -

feree . 

1Thi s method of trea ti ng the i .ncome of a fami ly i s  by no  mea n s  un iversa l ly 
a ccepted and i n  Part III , i nfra ,  for comparative  purposes , d i fferent  modes of  
tax i ng fa mi l y  i ncome wi l l  be  exam i ned . 

2 rn Conne l l  v . .  M.N.R. ,  [ 1 946] Ex .C.R. 562·, i t  was he l d tha t a transfe r  
before marri age  was n o t  subject t o  the attri but i o�  ru l es a n d  a s  a res ul t ,  The 
Income Wa r Tax , S . C.  1948 , c .  52 , s .  21(1 ) conta i ned a new  prov is ion  for pre
ma ri ta l tra n sfers . 
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11 (2) Whe re a person ha s , after 1971, tra ns fe rred 

property e i ther d i rect ly  or  i nd i re ctl y , by means of  a 

tru s t  o r  by any other means whatever to h i s s pou s e , o r  

t9 a person  who h a s  s i nce become h i s  s pouse  (wh i ch prop

e rty i s  referred to in th i s  su bsecti on  as  "transferred 

property11 ) , i n  computi ng the transferer's i ncome for a ny 

taxa ti on yea r  the amount , i f  a ny ,  by wh i ch 

(a) the aggregate of 

exceed s  

( i ) the tra nsfe ree ' s  taxabl e capi ta l  gains 

for the yea r from d i s pos i ti ons of transferred 

property o ther than l i sted persona l  property 

and from di spos i ti ons of property (othe r  tha n  

li s ted persona l property ) s ubsti tuted for 

tra nsferred property, and 

{ i i ) the a mount that the transferee ' s -taxabl e  

· net ga i n  for the year  from d i spos i tion of  

l i sted persona l  property woul d be i f  the trans

feree had a t  no t ime owned l i s ted personal 

property other than l i s ted persona l  property 

tha t  was transferred property o r  property 

s ubsti tuted therefor, 
J 

(b) the aggregate of  the tra ns feree ' s  a l l owabl e 

capi ta l  l osses  for the yea r  from d i s pos i ti ons of 

transferred property other than l i sted pers ona l  

property and from d i spos i ti ons of  property (other 

than l i sted persona l  property ) s ubsti tuted for 

tra ns ferred property , 
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"shall d uri ng the l i fetime of  the transferer whi l e  the  

trans fe rer is  res ident in  Canada and the t ra ns fe re e  i s  

h i s s pou s e , be deemed to be a taxa bl e capi ta l  gai n o f  

the transfe rer fo r the year from the d i s pos i ti on o f  

pro perty other than li sted pers ona l  prope rty , ·and any 

ga i n or l os s  ta ken i nto · a ccou nt i n  compu ti ng the agg re 

gate des cri bed i n  paragraph  ( 2) of  the a ggregate des

cri bed i n  pa ragraph (b) s ha l l ,  for the purposes  of  

comput i ng the  i ncome of  the transfe ree for a taxat i o n  

yea r ,  be deemed not t o  have been a ga i n  o r  l os s  of  the  

transferee.  

(3) Where a pers on has rece i ved remu nerati o n  as · 

an empl oyee of  hi s spo use , the a mo unt there of s ha l l not 

be deducted i n  computi ng the  spouse•s i ncome a nd s ha l l 

not be i ncl uded i n  computi ng the emp l oyee •s i ncome. 

(4 ) Where , i n  a taxati on year; a perso n  has  

received remunera ti on as  the  empl oyee of  a pa rtners h i p 

i n  whi ch h i s s pouse  was a pa rtner, the proporti o n  of  

the remunerati "on that the spo use's i nterest  i n  the 

pa rtners h i p bus i ness  wa s Qf the i nterest of  a l l the 

partners s ha l l be deemed to J have been  rece i ved by the 

s pouse  a s  part of the i ncome from  the bus i ness  for the  

yea r  and not to have been received by the empl oyee.  

(5) · Where a hus band and wi fe were pa rtners i n  

a bu s i ness , the i ncome of one spous e  from the bu s i ne s s  

for a taxa ti on yea r  may , i n  the d i screti on o f  the Mi ni s

ter. ,  be deemed to bel ong to the other spous e . 11 
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2. Req u i rements of  the Section 

a. Cond i ti ons Precedent 

In order for the section to be a ppl i ca bl e ,  certa i n  cond i ti ons mus t  exi s t  

i n  the part i cu l a r  taxati on year , namely: 

(a ) the transferer must  be  l i vi ng ;  

(b) the  transferer mus t  be res i dent in  Canada;  and 

(c) the transferee  must  s ti l l  be the s pouse  of  the trans ferer. 

If any of  the s e  cond i tions i s  not fu l fil l ed ,  the i ncome wi l l  be the trans ferees 

rather t han the transfero rs .  

b .  Transfer o f  Property 

The word 11transfer11 is i nterpreted very broad l y  and i n  the cas e  of 

Fas ken v .  M . N . R . , 49 D . T . C .  491, the Exchequer Cou rt deal ing with a trans fer be

tween a hus band and wi fe which  took  pl ace i n  1924 stated at  p. 497 that , 

"The word 'transfer• i s  not a term of a rt and has -not a 

techni ea 1 meaning . It. i s  not  neces sary to a t l"ansfer of 

property from a hus band to h is wi fe that it s hould be made 

i n  any pa rticu l a r  form or  that i t  s hou l d  be made d i rectly. 

Al l that i s  requ i red i s  that  the hu sband shou l d  so deal 

wi th the property a s  to d i vest  h imsel f of i t  and vest  it 

in h i s wi fe , that i s  to say , pas s  the property from h im-
J 

s el f to her .  The means  by wh i ch he a ccompl i s hes this 

resu l t ,  whether d i rect o r  c i rcu i tou s , may properl y be  

call ed a transfer . " 

In German v .  M. N .R. , 57 D. T. C. 1216, the a ppel l a nt hu s band entered i nto a n  

agreement  wi th h i s wife by which  she  agreed t o  g i ve her consent t o  the sale o f  

the homes tead a s  required under The Dower Act o f  Al berta i n  cons ideration of  the 

sum of $5, 000 to be recei ved by the wife d i rectly from the pu rchaser. The $5,000 



-- 6 -

rJEe ived by the wi fe when the s al e  was compl eted was i nve sted by her and subse

quent ly  the  i n come from this i nvestment was treated by the Minister as income of 

the appel l an t  husband . The hus band contended that he had n ot transferred any 

property to  the wi fe s ince she  h ad a dower interest by vi rtue of The Dower A ct 

and  thi s was valued a t  $5,000 and the purchaser when purch asing the property was 

paying for her d ower i nteres t  and paying the husband for the bal a n ce of the 

property.  Th� Minister contended that the i ncome i n  question was income from 

property s ubsti tuted for property tran s ferred by the appe l l ant  to  h is wi fe wi thin 

the mean ing  of section 21 (1) of The I n come Tax Act of 1948. 

The· Exchequer  Court revi ewed the matter and u phe l d the pos ition of the 

Mi n ister  in decid i ng that the in come in issue was taxab l e as income of the husba-nd . .  

The Court s tated that the question to  be decided was whether or n ot the hu s band e ver  

h ad t i tl e to  the $5,000 or to  any ri ght  in it whi ch ,  i n  the cou rse  of the  transact i on, 

was tran s ferred to h is wife . I f  he  had d ivested h imsel f of the $5 , 000 and it vested  

in  his wi fe, he  had transferred the  $5 , 000 to her and reg ardl e s s  of whether or not 
a n ything capabl e of consti tuting a con s ideration was g i ven  by the wife for the 

property so transferred , the prov is i ons  of secti on 21 (1) wou ld apply. The Court 

found  that in spite of the wife ' s  dower ri g hts, the entire present  right  a nd  p os se s 

s i on in the enjoyment of the property at the time of d i spos i tion bel onged to  the 

hu s band . I n  order to  make  the s a l e of the property p os s ibl e ,  the  appel l ant  barga ined· 

for his wife ' s  consent and i t  was the purch as er to whom the consent was g i ven.  When 

the husband s ol d  and conveyed to the purchaser , he was con veying the entire property 

a nd by the covenant that he had made wi th h i s  wife , he  had d ives ted  h imsel f of h is 

right to $5,000 of the consideration to be paid for wh at had been h i s property a n d  

vested i t  in his wife . Regard l ess  of the cons ideration moving to  the appel l an t  

from h is wife , h e  had transferred the $5, 000 t o  her with i n  the meaning of·sect i on 2 1 (1: 

The Court i n e ffect decided that whether or n ot the wife h ad anythi ng to 

se l l , th i s  was i Tnmaterial s in ce at best , if s he di d have s ometh i ng  to  s el l ,  n amel y  
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her dower i nterest, then su ch a sal e i tsel f consti tu ted a transfer and therefore  

i f  the wi fe rece i ved considerati on for her d ower i nterest, then thi s con s i d erati on 

wou l d be property transferred to her by the husband and i ncom e  therefrom wou l d be  

the  husbanct•s. 

Notwi thstand i ng  the d ou bts expressed by the Court
3 

the que�t i on m ay 

s ti l l  be open  i n  the case of a t h i rd party pu rchaser who approa�he s  the wife 

d i rectly .  For i nstan ce , i f  a purchaser shou l d  contact the husband  to purchase 

the property and the wi fe refuses  to re l ease h�r d ower interest and the  purchaser 

approache s  the wi fe d i rectly and for a further consi d erati on payabl e  d i rect ly  to  

the wi fe , obtai n s  her consent , s uch a transacti on m i ght  resul t in a Cou rt sayi n g  

t hat thi s add iti on al consi derati on pai d  to the wi fe d i re ct ly  by the purchaser was 

n ot property transferred  by the husband . I f  thi s i s  the case then  the d ower i n

terest g i ven to  the spouse  under The ·  Dower Act wou l d d i ffer from the i n terest 

g i ven to a spouse u nder most commun i ty of property l eg i sl ati on si n ce i n  the l atter 

i nstance , the spouse h av i ng ti tl e ,  has the r i ght  to deal with the property and the 

proceeds are su bsti tuted for the orig in al property . 

3At page  1219, Thurl ow ,  J. states, "The ' con sen t ,  i n  my opin i on ,  operates 
by way of a waive r of the right of the spou se to prevent the proposed d isposi t i on 
and as a bar or waiver of her possibl e cl aim to  a l ife estate . I d oubt  very much 
that i t  can be said that the spouse's rig hts in the property by virtue of a con
sent are transfe rred to anyone , bu t if they are so tran sferred , I th i nk i t  i s  
e ven more dou btfu l that they can , by a consent , be tran sferred to  anyone other 
than the married person who owns the property . 11 
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The way the Court deal t with this qu estion is of interest since any 

m atrimon ia l  reg im e  wil l be faced with  a simil ar problem , v iz . , is there a present 

interest in the property or onl y an expe ctan cy .  

B .  Attribution of " In come" 

1. Duration of Attribution 

Any redistribution of m atrimonial property prior to  the date u p on which 

the divorce becomes final wou l d resu l t in the in come being attributed to the 

transferer. The position of the Department of Nation al Revenue on this point is 

confirme d in I nterpretation Bu l l etin IT-136 which is reprodu ced as Appendix B 

a nd wh ich serves as a summary of the Department ' s  views in this area • .  I n  effect, 

once p roperty is transferred from one spouse to  another ,  the in come-is attributed 

to the tra nsferer u nti'l the marriage is eithe r  termin ated by  death or by divorce. 

2. Al imony an d Maintenance 

To the e xtent that any matrimon ial regime  provides that a division of 

m atrimonial property wou l d be a su bstitute for al imon y and mainten an ce payments 

.under The I n come Tax Act ,  then  as l on g
.
as bot� spouses were stil l m arried ,  they 

wou l d be in a l ess fl exibl e position th an under the present scheme. Presentl y, 

al imon y  and maintenance payments compl ying with the requ irements of section 56 

(1) (b) and (c) are i n cl uded  in t he in come of the recipient spouse and are de-
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d u cti bl e  by vi rtue of  secti on 60 (b) and (c) by the pay ing  spous e .  To the e xtent 

that these  provi s i on s  permit a l imited amoun t  of income sp l i tti n g  between  s p ou s es ,  

a tax s avi ng  i s  achi eved and therefore as an overal l pos i tion,  the two spouses  
\ 

are better  off from a tax point of view s i nce the y pay l es s  taxe s  and therefore 

have more aftertax i n come. If p�operty were tran s fe rred between spouse s  so as 

to equ al i ze income, then n o  i ncome s pl i tti ng wou l d  be pos si bl e  unt i l the marri ag e  

actual l y  termi n ated . 

Therefore, any termi nati on of the matrimon i al regime  by formal agreement  

or court order pri or to  an actu al d issol ution of the  marri age  coul d l eave the 

spouses  in a l es s  advantageous pos i ti on than at present if, as a res ul t  o f  the 

red i str i bu ti on of the property, mai ntenan ce and al imony  payments would be decreased ,  

and presumabl y t�i s  wou l d  be the case i f  the assets wou l d  be equ al ized. 

3. Transfers to Chi l dren 

From the outl i ne of the proposed matrimon ial reg ime, it i s  not certai n 

i f  transfers  t o  chil dren  wou l d  be tre ated as fraudu l ent  g i fts intended to defeat 

the don or's spouse . I n  other words,  i f  one s pouse  wi th l arge after-acqui red as sets 

coul d foresee the bre akdown of the marri age  and transferred s u bstan ti al l y  al l the 

accretion i n  weal th to the chi l dren of the marriage,  woul d thi s i n  itsel f  amoun t  

to a fraudu l ent  preferen ce . I f  i t  wou l d  n ot, then  the provis i ons  of sect i on 75, 
whi ch are very broad i n  that the y tax the in�ome on property transferred to an y 

i nfants, cou l d  be u s ed to avoi d the intent of,the reg ime s i n ce the i ncome on 

transfers to anyone,  i ncl uding  chil dren 18 years of age or o ver, wi ll not be at

tri bu ted to the transferer . I f  th is were n ot a fraudu l en t  prefe rence t he n  i t  woul d  

be to the advantag e  of a parent to transfer outri ght  assets to an y adu l t chi l dren 

or  i n  the al tern ative,  to  set up a trus t  for the benefi t of the s e  chi l dren wit h  

t h e  parent retain i ng s ome control over the trust .  I n  th is way the spouse wi th 

the l arger accretion i n  property wou l d  avoid payi ng  an y amoun t  to the other s pou s e .  

What this real ly comes d own to i s  whether  or  n ot there woul d be an y tran sfers for 
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l ess than bon a  fi de considerati on  that wou l d  be e xcepted . from the tra cea bi l i ty 

of  transfers made for i nadequate or  for no  con si derati on . 

4. Busi ness and Property I n come 

Although  the  word 11property11 i s  defi ned very broadly i n  secti on  248 (1) 

of the Act and  

"means property of  any k i nd  whatever , \'lhether rea  1 or person � 1 

or  corporea l  or i ncorporea l  and , wi thout restri cti ng the gen

era l i ty of  the forego i ng ,  i n cl udes 

( a ) a ri ght  of any k i nd whatever,  a share or a cho i ce· 

acti on,  and  

(b) un l ess a contrary i ntenti on i s  evi d ent, money.n 

When a pp lyi ng  the i ncome attri bu ti on ru l es ,  i t  is necessary to d isti ngu i sh betv1een 

11busi ness i ncome 11 and 11property i n come 11 as  is done i n  secti ons  3 and 9 of the Act .. 

The nece ssi ty for so do i n g  ari ses ou t of the fa ct that property i ncome a nd not  

busi ness i ncome i s  a ttri buted to  the transferer's spouse.  

I n  the case of Robi ns v .  M.N . R . , 63 D .T . C .  1012, the Exchequer Court 

hel d  that  the profi ts of a wi fe deri ved from her sha re of an  interest i n  a part

nersh ip formed for the purpose of investi ng in real  e state were not  taxabl e to 

the husband even  thoug h  the mon i es u sed by the wi fe came from the husband . The 

court fou nd that the husband had repa id an obi igati on  to the w i fe u nd er a marri age 

contract entered in to u nder the l aws of Quebec ,  but stated tha t  whether or  not  i t  

was consi de red a reimbursement of  a l oan or  a l oan i n  i tse l f by the husband to 

the wife , i t  wou l d  i n  both cases  be excl uded under the a ttri bu ti on  ru l es a s  a 

l oan i s  not a transfer of property. 4· I n  dea l i ng wi th the scope of  secti on  24, 

Noel , J. sta ted :  

4 
At  page  1022. 
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"Secti on 21 [n ow s ecti on 74] as wel l as s ecti ons 22 [n ow 

secti on 75] and 23 [now s ecti on 56 (4}] are des i gned to  

preve·nt avoi dance  of tax by tran sfer of i ncome produ ci ng 

property to persons  who are n ormal l y  i n  cl ose r el ati on

shi p with the tran sferer.  But what i s  deemed to be  t he 

i ncome  of the transferer,  and th i s  i s  cl ear ly  stated, i s  

i ncome from property only. I ndeed there i s  n o  ment i on of 
in com e  from a bu s i ness  such as we h av e  h ere  and there-

fore, th i s  s ecti on can be of n o  ass i stan ce i n  determi n i ng 

whether the bus i n ess  profi t res ul t i ng  from the real estate  

transaction s i s  tax ab l e as i ncome  of the  Appel l an t  or of 

his wi fe. 11 

The Department of N ati on al Revenue acknowl edg es thi s di stin cti on and 

does n ot attempt to attri bute bus i nes s  i ncome to  the tran s fer er even i f  the  bu si

n ess operates wi th s ome or al l of the property obtai n ed ori g i n al l y  from the  

tran sferor.
5 

A rather anomal ous s i tuati on was arri ved at i n  Goodman v. M . N .R., 51 

D.T. C. 50 where the wi fe on m arri ag e  transferred her bus i nes s  to hersel f an d 

her husband, each recei v i ng an equ al share of the profi ts . I n  addi ti on ,  the 

· ·  hus band recei ved $50. 00 per week for man ag i n g  the bus i n es s .  The Mi n i ster relyi n g  
J 

. 

on the provi s i ons  of what i s  n ow secti on 74,  added the h us ban d•s i n come t o  the  

wi fe 1 s  i ncome and as s es s ed her accordingl y .  The Tax Appeal Board was of the  

opi n i on that the tran sfer fel l wi th i n  the  mean i ng of n ow s ubsecti on 74 (1) and 

that the wi fe remai n ed l i abl e to be taxed on the i ncome der ived from the property 

transferred , h owever the Court hel d  that i ncome referred to  n et i n come and ther e-

5Interpretati on
. 

Bu l l eti n IT-136, paragraph 7. 
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fore the sa l ary of the hu sba nd had to  be  trea ted s eparately .  The Court reasoned 

i�o 
that , 

11Wh i l e  i t  i s  tru e  tha t, beca use of the provi s i ons of s ecti on  

32 (2) [ now s ecti o n  74 (1)], th e i ncome d er i ved from property 

tra ns ferred by a husba nd to h i s wi fe,  or  vi ce versa , i s  to b e  

cons i dered ·a s  i ncome of  one trans ferer , thi s  s ecti o n  does not 

nul l i fy the transfer i ts�l f , and I am s a ti sfi ed th?: the Appel 

l a nt ' s  husband was ,  i n  1947 a nd 1948 , the o wner o f  o ne ha l f  

o f  a b u s i ness whi ch had been owned i n  fu l l  by the Appel l ant 

before the sa l e on  Ju ne 17th , 1947.116 

The Court  went on  to s ay that , 

"Whether the Appe 11 a nt a nd her· husba nd were partners a s  she 

cl a i med they were,  or whether the Appel l ant a nd h er hus ba nd 

were eo-owners i n  equa l  proporti ons o f  a bu s i nes s , whi ch I 

th i nk they were ,  i t  i s  cl ear to me tha t the husba nd was a t  

the ti me worki ng for h ims el f  and for h i s wi fe, i n  t h e  pro

porti on  of thei r res pecti ve i nterests  i n  the bu s i nes s , to 

wi t ,  one ha l f .  I n  the ci rcumsta nces , I a m  o f  the opi ni on 

tha t one ha l f only  of  the s al ary recei ved by the  Appel l a nt ' s  

hu s ba nd i n  the years  1947 and 1948 was recei ved by h im  a s  a n  

empl oyee o f  h i s wi fe and that,  to tha t  extent , th e pro vi s i ons 

of 31 (2) a pply . .. 

The cas e· i s  open to cri ti ci sm s i nce partners are norma ll y  not ent i tl ed to deduct 

a s a l ary when computing the i ncome of the partnershi p .
7 

I n  th i s  cas e  the d i s-

6At pag e  53. 

7
cf . Th e Partners hi p Act , R .S.A . 1970, s .  27 (f). 
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tincti on- b etween bu s i ness a nd property was not ra _i s ed s i nce i t  was the cas e  o f  

a partnershi p between a h us band and wi fe a nd u nd er s ecti on  74 (5) where a husband 

a nd wi fe are pa rtners i n  a bus i nes s , the Mi ni ster may i n  h i s  d i s cret i o n  d eem the 

i ncome from the partner sh i p to be  so l ely the i ncome of  one partner or  the  o th er .  

Ho wever , the mere fact tha t  the wi fe engages i n  a bus i ness does not 

precl u d e  the Mi ni ster from a ttri buti ng a porti on  of  the bus i ness i ncome to  the 

husband if i t  i s  fou nd that the hus ba nd adva nces fund s  to the wi fe i n  h er bus i -

ness and takes a n  a cti ve part i n  i ts -management. In su ch ci rcu ms ta nces wi thout 

adeq uate proof tha t  the a dva nce of funds  was a ctu a l l y  a l oa n ,  the cou rt wi l l  find 

a joint venture 
·
between the husband and wife a nd apporti on  the profi ts i n  a ccor

da nce wi th thei r ca pi ta l  contri bu tions . 8 

5. Avo i d i ng the Income Attri buti on  Rul es 

Taxi ng l eg i s l a ti on  i s  frequ ently cri ti ci zed a s  bei ng i nequ i tabl e i n  

that i t  perpetuates the d i spari ti es tha t  exi st  between tho s e  wi th h i g h  i ncomes 

and tho s e  wi th l ow i ncomes o The i ncome attri bu tion  ru l es of  s ect i o n  74 are  open 

to cri ti ci s m  o n  th i s  a ccou nt s i nce the var i ou s  provi s i o ns di s cu s s ed a bove can b e  

ci rcumvented t o  a greaterorl es ser degree depend i ng u pon  the s ource o f  i ncome. 

If o ne exam i nes the three ma i n  sources of i ncome, namely offi ce or  

empl o�nent i ncome,  bu s i ness i ncome a nd property i ncome, the reason  for  the cri t-
I 

ici sm becomes a pparent . Those  i n  the l ow i ncome brackets norma l ly have l i ttl e o r  

no property i ncome a nd g enera l l y do not carry on a bu s i nes s . They a re for the 

most  part empl oyees a nd there i s  l i ttl e s cope for tax savi ng throug h  i ncome s pl i t

ti ng with respect to empl oyment i ncome because  of the a ttri but i o n  ru l es fou nd i n  

s ecti on 74 . To put the propos i ti on conversel y ,  i t  i s  eas i er for those  wi th  

8M.N. R. v. Mind en, 63 D.T . C. 1231. 
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property i ncome a nd some forms of bu s i ness i ncome to defea t  the purpose of  s ecti o n  

74 through  i ncome s pl i tti ng than i t  i s  for tho se  wi th empl
.
oyment !income to effect 

the same end . Becaus e i t  i s  u s ual ly the h i gh er i ncome groups that  h ave bus i ness 

a nd property i ncome , th i s  means that ta x savi ng can be  a ch i eved by thos e in the 

h i gher i ncome grou p s  whereas  a correspond i ng opportu ni ty i s  not given to those i n  

the l ower income groups. 

To i l l u s trate the foregoi n.g propos i ti on ,  two g eneral ly  a ccepted forms of  

i nco me s pl i tti ng can b e  exami ned for  a mo ment. 

a .  Loa ns 

The fi rst method of  i ncome spl i tti ng between hus ba nd a nd wi fe i s  by way 

of a l oa n. In Dunkel man v. M. NeR . ,  59 D. T. C. 1242, the ta xpayer s et u p  a ·  trus t  

for his chi l dren and l ent the trus t  suffi ci ent fu nds s o  tha t it cou l d  pur chase  a 

bu i l d i ng .  The i ncome from the tru s t  was attri buted to the ta xpayer by the Mi ni ster 
-

a nd the ta xpa yer cha l l eng ed th i s  attri bu ti on .  Thurlow, J. spea ki ng for the Ex-

chequer Cou rt h el d  tha t the l oa n  of moni es to the tru s tees d i d  not a mount to a 

tra nsfer of property wi thin the mea ni ng of the  s ect i o n  s i nce i t  wou l d  req u i re a n  

u nusua l a nd u nna tura l  u s e  to arri ve a t  thi s i nterpretatio n� At page 1246, Thurl ow , 

J. states: 

111 do  not thi nk it  can be d eni ed tha t, by l oa ni ng money to 
I 

the trus tees, the Appel l ant, i n  the technical s ens e, trans -

ferred money t o  them, even thou g h  h e  a cqu i red i n  return  a 

ri ght  to repa yment of a l i ke su m wi th i nt eres t  a nd a mortgage  

on  the  Butterfi el d Block a s  s ecuri ty ,  or even thou g h  h e  had  

s i nce then been repa i d  wi th  i nter es t. But ,  in my o pi ni on ,  i t  

req u i res a n  u nu su a l  and u nnatu ra l  u s e  o f  the words 'ha s  

tra nsferred property ' t o  i ncl ude  the maki ng o f  th i s  l oa n. For 
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"who, hav i ng borrowed money a nd knowi ng he  mus t  repay 

i t, wou l d  use s u ch an express i on to d es cri b e  wha t  the 

l ender has done? Or what  l ender th i nks or s peakQirs o f  

havi ng tra nsferred hi s property , when what  he has done 

is to l end i t? Or aga i n ,  what casua l  observer wou l d  

say that the l ender , by l end i ng ,  ' ha s  trans ferred pro-
, 

erty'? And ,  more parti cul arl y ,  who wou l d  s o  d es cri be  

the l end i ng where, a s  i n  thi s cas e ,  the trans a cti o n  i s  

s uch tha t  the only  purpose to which the money l oaned 

cou l d  be  turned was i n  a cq uiri ng a property to be im-

med i atel y  mortga g ed to the l ender? I a lso  thi nk 

that,  i f  parl i ament had i ntended to i ncl ude a loan 

transacti on such a s  the p resent o ne,  the words neces

sary. to make that  i ntenti on  cl ear wou l d  have b een added ,  

and i t  wou l d  not ha ve been l eft t o  a n  expres s i o n  whi ch, 

i n  i ts u su a l  a nd natura l mea ni ng, does not cl ear ly  i n

cl ude  s uch a tra ns a cti on."
9 

The Dunkel man d eci s i on was a ppl i ed i n  Oel ba um v. M.N . R . , 68 D.T.C. 5176, 

wherei n a wea l thy ta xpayer l ent hi s wi fe $150, 000 a nd the  wi fe  executed three 

prom i s sory notes ea ch for $50, 000 payabl e on d emand · i n  fa vour·  of  the taxpayer 

wi thout i nterest. The wi fe i nves ted the money a nd the i ncome from th i s i nvest-

9The reference to the chang e  of wordi ng to make the i ntent i o n  cl ear to 
cover a l oan it i s  submi tted woul d not be sati sfi ed by the cha ng e  i n  the d efi 
ni ti on  o f  11property" wh i ch resul ted after th e substa nti a l  amendments to the 
I ncome Ta x Act i n  1970-71-72. The d efiniti on of property presently  found i n  
secti on 248 (1) i s  extended to i ncl ud e money unl ess the contrary i ntention  i s  
ev i dence a nd thi s  phrase wa s not found in secti on  139 (1) (a g )  of  the Act wh i ch 
was i n  force a t  the time  of the Dunkelma n deci si on. 
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ment was a ttri buted to the  hu s ba nd by th e Mi ni ster .  The hus ba nd challenged the 

attri bu ti on  a nd su cceeded i n  the Exchequer Court of Canada whi ch foll owed the 

Dunkelma n deci si on. 

The Department of Nati o na l  Revenue has  now acknowl edged that a properly 

executed l oa n  tra nsacti on  wi l l  effect the above purpose.
10 

It i s  evi d ent th erefore that marri ed taxpayers in Canad a  can ach i eve  

i ncome spli tti ng wi th res pect to  property income by uti li zi ng the  abov e procedure. 

b. I ncorporat i on  

A second method of  ach i ev i ng i ncome s pl i tt i ng i s  through  the medi um of 

a corpora ti on  a nd there are  two vari ati o ns of  th i s , both of which h owever a re 

de.pendent u po n  the  spouses havi ng a bus i ness a ·s o pposed to a n  offi ce or  emp 1 oyment 

i ncome. The f i rs t  var i at i on  dea l s  wi th a s i tuati o n  where the s pous es carry on a ·  

busi nes s in partners h i p but are faced wi th the d i ffi cu lty tha t  s ection 74 prov i des 

that the Mi ni s ter can  a ttr i bute a l l the partnersh i p income to ei ther o ne or the 

other of .  the partners . 

In Klamzu s k i  v. M. N.R. , 52 D. T. C. 51, a hu s ba nd a nd \'life \'/ere partners 

i n  a farmi ng o pera ti on  and i t  was a ck nowledged that the wi fe wi th her own funds 

purchas ed a ll the la nd s  i nvo lved a nd certain of  th e a s sets a nd furthermor e  tha t 

the wife probably had the 11larg er stake  i n  the partnersh i p a s s ets "
11

, nevertheless 

a ll the i ncome from the fanni ng opera t ion  was attri buted to the husband a nd tax ed 

i n  h i s hands and th i s  a s s es s ment was u pheld by the Tax Appea l Boa rd.  Recent cas es 

have rei terated the pro pri ety of  this a s s ess ment a nd i n  Fu nk v. M.N.R., 61 D.T. C. 

to
interpretati o n  Bu lleti n IT-136 , paragra p h  6. 

11At page  52. · 



- 17 -

590 at 591, the Tax Appea l Board sa i d  tha t the s ecti on i s  des creti o nary a nd the 

Board ha s no authori ty to interfere i n  the matter u n l ess  there i s  proof that the 

Mi n i .ster i n  e xerci s i ng h i s d i s creti o n , d i d  not a ct fa i rl y a n d  imparti a l l y. 

To overcome th i s  al l that i s  need ed i s  the i nterpos i ti on of a cor

porate ent i ty betwee n the  bus i ness  and  the  s pouses  s �  that the company own s  

the bus i ne s s  a nd the s pouses are s hareholders a nd emp l oyee s  o f  the compa ny . The 

s pou ses  ca n the n s p l i t  the i ncome of the bus i ness  through the  sa l ar i es  pa i d  to 

them by the compa ny a n d  the i ncome attri buti o n  rul es  wi l l  not appl y. 12 The 

aforement io ned tech n i que i s  not a va i l a ble to empl oyees , however unl es s  there 

i s  a speci a l  arrangement  betwee n an empl oyee  a nd the emp l oyer whereby the em

pl oyer reta i n s  both spouses . Th i s i s  re l ative l y rare a nd i f  i t  i s  don e  a t  a l l ,  

i t  i s  u s ua l ly  at  the e xecu tive l evel where the execut i ve i s
. 

s o  val u ab l e to h i s 

empl oyer  that the empl oyer i s  wi l l i ng to make speci a l  a rra ngem ents i n  order to 

reta in h i s servi ce s . 

So l ong a s  both s pou s es actua l ly  perform servi ces i n  the b us i ness  a nd 

the remun erati on pa i d  i s  not u nreasonable ,  the a bove method of  s p l i tti ng i ncome 

betwee n s pouses  i s  a proper and recommended tax pla nn i ng techn i q uee  

A vari ati o n  of the above i s  uti l i zed in  thos e s i tu at i on s  where incor-

porati o n  i s  not pos s i bl e ,  for e xampl e ,  i n  the med i ca l  or  l egal profe s s io n s . In 
J 

these  ci rcumstances , i f  o ne s pouse  i s  i n  profess i ona l  practi ce, say the hu s ba n d, 

then i t  i s  pos s i ble for the wi fe to i ncorpora te a compan y  a nd perfo rm servi ces 

for her hu s band through  the med i um of the company . The  compa ny i s  pa i d  for these  

servi ces  by the hus band  a nd i n  turn the  wi fe i s  compensated  by  the  company for 

her servi ces . Thi s tech ni que i s  on the borderl i ne as can b e  s ee n  from the 

12cf. Ward , Current Ta x Plann i ng,  1972, Vol . 2 ,  page 19-52, parag�aph 
192. 6 [c] (3}. 
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deci s i on s  i n  Mu rphy v. M. N . R. 68 D.T. C. 5178 and  Edwa rds  v .  M . N. R. , 69 D.T. C. 

738 . 

In the Mu rphy case , a Toronto d octor whose wi fe worked a s  a recepti oni st ,  

arranged for the i nc orporati on of a c ompany whi c h  was controlled by a n  a cc ountant  

whom he knew . Thi s company was employed to provi de recepti on i st ,  accounti n g ,  of

fi ce man ag ement and  s tenog ra p hi c  servi ces for the d octor at a mon t�l! rate. The 

c ompany i n  tu rn hi red the d octor�s wi fe to perform t he servi ces whi ch s he had 

performed previ ous ly and  almost  95% of the management fees pai d  to the c ompany by 

the d octor were pa i d  out by the company to the wi fe for her servi c es. In this 

i ns tance the Cou rt fou nd that the procedu re was a s ham a nd a ttri buted the s a la ry 

of the wi fe received from the c ompany to the doctor. 

Howeve r, i n  the s u bsequent Ed wards case,  a denti s t  whose wife i nc or

porated a man agement company and worked i n  hi s off i c e  was successfu l  i n  d educti ng 

the fee s  pa i d  to her company from hi s i ncome. I n  t he cas e ,  R. S.W. �ord ham, Q . C., 

Ass i s ant  Chai rman of the Tax Appeal Board at pag e  740 s tated :  

"In the present  i nstances the re were , i n  my opi ni on �  all 

the earmarks of a genu i ne corporate ente rpri s e  begun  pri 

mari ly for the benefi t of the Appe llant and n ot i n  ord er 

to ove rcome any part i cular facet of the Income Tax Act� 

The Appellant testi fied tnat the new admi n i strative a r-
I 

rangements have been of cons i derable benefi t to  him and 

tha t  s i nce the i nc epti on of Qu i nte, he has been able to 

g ive more i nd ivi du al attenti on than had the retofore been 

pos s i ble i n  treati ng pati ents ... 

It s hou ld be emp has i zed that the foregoi ng suggesti ons  wi th reg ard to  

spli tti ng  of i ncome are rai s ed not in  the context of an  a rti fic i a l  reduct i on of 

i ncome, bu t to i llustrate where the tax resu lts wi ll d i ffer i n  c i rcumstances 
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wnere the  s pouses both contri bute to the prof i taJ ty of a bus i ne s s . These  results 

follow i n  the present Inc�e Tax Act because s pouses are faxed i �d i v idually except 

in  those  c i rcum stances suc h as s ecti on 74 where i ncome i s  a ttri buted ent i rely to 

one or the other spouse. 

6. Possi ble Inequi t i es i n  Income Taxati on of Spouses  

The  pos s i ble i nequi ty of the pos i ti on i s  borne out i n  a s hort s tory 

ent i tled 1 1 Marr i age and Equi ty i n  Taxat i on  .. wr i tten by Gwyneth McGregor i n  1 0  

Canad i an Tax Journal 369, pp. 376-377 , an  exerpt from whi ch reads a s  follows: 
1 1  ' The po i nt i s  that  whereas all taxpayers are treated ali ke 

in the matters of t he i r pr ivate l ives - a nd wives -taxpayers 

·who  are marri ed couples i n  bus i nes s  are not treated  l i ke other 

taxpayers i n  bus i ness ; that i s  where the i nequi ty comes  i n.' 

' That ' s  qui te true ' ,  granted the d i rector handsomely� ' So a 

couple l iv i ng i n  s i n ,  a s  you put i t ,  i s  better o ff i n  many 

sets of c i rcumstances than a marri ed couple - for tax purposes, 

of course • · , he  added ha s ti ly forestall i ng  the  improper retort 

he  saw trembli ng  o n  the ed i tor ' s  l i p s . 

' Only ' , sa i d  the ed i tor , ' where the wife doesn ' t  go out to 

work . Now i f  you send your wi fe out to wor k , s he will b e  
I 

assessed as  a s i ngle person a nd so wi ll you; and  you w ill be  

in  the  same pos i ti on - for tax purposes  - a s  though  you were 

l iv i ng in s i n . ' 

fi ' d  have to pay a housekeeper to look after the  k ids' ,  s a i d 

the d i rector ruefully , ' and I couldn ' t  d educt her wages  e i ther . •1 1  

1 3Thi s has been c hanged i n  the present Act .  
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" ' That' ,  sa i d  the  ed i tor prnnpou�ly , ' i s what the Act calls 

' personal liv i ng expenses of the taxpayer ' - proh i b i ted by 

secti on 1 1  ( 1 )  (h ) as a deducti on ; and proh i b ited , mar k  you , 

to all taxpayers . '  

'Oh , all r i g ht ' , sa i d  the d i rector res i gnedly ,  'I was only 

tra ili ng  a red herri ng . But I st ill say that i t  i sn ' t  a s  

s imple t o  ach i eve equi ty for married couples a s  you seem t o  

thi nk .  Even if you achieve i t  for marr i ed couples i n  partner

sh i p and for husbands  employi ng the i r  wives, I can ' t see i t  

be i ng ach i eved for couples where the wi fe ' s  s hare i n  the 

partnersh i p is runn i ng the home. ' 

'If you can ' t  ac.h i eve equi ty for all marri ed couples ' ,  

snapped the ed i tor , ' i s that any reason for not trying  to 

ach ieve i t  for some of them? Two wrongs don ' t  make a· 

right. i 11 

I t  should perha ps be n oted i n  pass i ng that although section 74 attributes 

i ncome to the transferer ' s  spouse , there i s  no  certa i nty tha t any losses can be 

taken by the transferer . In Martens v .  M .N.R. , 64 D. T . C .  1 91 ,  and Stratton v. 

M.N.R. , 66 D . T . C .  5422, the Tax Appeal Board and the Exchequer Court respecti vely 

. refused to allow the transferer hus band to deduct losses  wh i c h  were i ncurred by 
I 

h i s wi fe i n  utili z i ng the funds to carry on a bus i ness . The  Department of Nati ona l  

Revenue takes the pos i ti on that t h e  transferer can  deduct property losses but not 

bus i ness  losses . 1 4  I t  i s  d i ffi cult however to v i suali ze a property wh i ch would 

not be e i ther a bus i ness  los s  or  a capi tal los s . 

1 4 r nterpretation Bulleti n IT-1 36 , parag raph  1 1 . 
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Similar sent iments relati ng  to the i nequttable treatment of the fami ly 

i n  tax law were i ndi cated by those do i ng  the background s tudi es for the Royal 

Commi ss i on on Taxati on (Carter Commi s s i on ) . 

1 1There has been , of  recent years , much publ ic  clamor for 

more equi table treatment of the fam i ly i n  tax law. Those 

i nv olved i n  th i s  outcry hark back to the rel i g i ous and  

social v i ew of marr i age wh i ch characteri zes the man and 

w i fe as one. The argumen t i s  further advan ced  i n  declar i ng 

t he family an ' econom i c• un i t .  I n  th i s  connecti on ,  ref -

erence i s  made t o  the words o f  the Bri tish Royal Commi s s i on.  

on  Marriage and D ivorce when  it  sa i d: 

' I n  the fi rst plac e, we fully endorse  the view that 

marr i age s hould be regarded a s  a partnersh i p  in whi c h  

husband and wi fe work together as  e quals and that the 

wi fe ' s contri buti on to the j o i nt underta ki ng  and run

n i ng the home and look i ng after the c h i ldren i s  just 

as  valuable a s  that of the  husband provi d i ng the home 

and supporti ng  the fam i ly .  We th i n k  that the impor-

tance  of  the wi fe ' s  contr i but i on i s  not  always suf

fi c i ently recogn i zed. ' 

I f  thi s v i ew i s  acceptable to Canad i an s , or  i f  i t ,  i n  fac t, 

expresses  the opi n i on of  Canadi an s , then our tax laws hav e  

lost contact wi th that op i nion and cry out for revi s ion . .. 1 5 

At thi s  po i nt i t  m i ght  be asked why s hould those con s i deri ng a new 

matrimoni al property reg ime i n  Alberta concern themselves  wi th  the forego i ng pro-

1 5stud i es of the Royal Commi s s i on On Taxation , N o. 1 0 ,  1 1Taxati on  of  the  
Fam ily" Dy E .  J. Mockler , John G.  Sm i th and  Claude Frenette , Jun e , 1964, page 2 . 
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visions  of the Income Tax Act i n  such deta il? The  answer i s  that a matrimon i al 

property reg ime will form one  of. the cornerstones  of the marr i age  contract and 

i t  i s  neces sary to a nalyze the vari ous other forces  that ·affect th i s  contract and  

here we are exam i n i ng the e ffects of i ncome tax on  the marr i age  contract . We see  

that the Income Tax Act recogn i zes the  separate enti ty of  the s pouses  for tax pur

P.Oses ,  however th i s  e quali ty i s  illusory only i n  the maj or i ty of matrimon i al 
, 

householders where there i n  only one spouse  worki ng and the other one i s  look i ng 

after the home and  ch i ldren . 

Yet i t  i s  prec i s ely i n  th i s  marri age  relati ons h i ps where one s pouse is 

working and the other i s  not where s ome of the more seri ous i njusti ces occur when 

there i s  a breakup of  the marriage  and the property i s  divi d edt In these c i rcum

stances , the s pouse that ha s been work ing and  generally ha s all the  as sets , does 

not  hav e  to d i vest  h imself or herself of one half the as sets  i n  favour of  the 

other s pouse , but usually i s  requi red to transfer substant i ally less. The ma i n  

t hrust  of  the new matrimon i al reg ime would be to try and avoi d  s ome of the i n

equi ti e s  i n  property di s tr i buti on upon d i s soluti on through the med i um of  a statutory 

rule g iv i ng the s pous e  wi th fewer after-acqui ri ed a s sets an i nteres t  whi ch i s  not 

now recogn i zed . 

It would s eem that the proposed approach only goes half way to s olv i ng 

the problem .s i nce one of  the ma i n  reasons for bri ng i ng such leg i slati on i n to effect 
I 

i s  to deal wi th those marri ages where on l y  one spouse i s  employed .  In those c i r

cumstances i t  i s  proposed that upon d i s soluti on the a ssets would be d iv i ded equally 

between the spouses  and i n  add i ti on , the matrimon i al home would be d iv i ded . However, 

i t  overlooks the fact  that i f  one wa i ts until  the property i s  obtai ned, then th i s  

i s  the most unfavourable pos i ti on  to be i n  from an i ncome tax po i nt of v i ew .  It 

would be far more preferable to have  the i ncome of  eac h  s pouse d eclared by law to 
p 

be equally the property of each  s pouse . If th i s  �1a s done , then both spouses would 
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be taxed s eparate l y  on th i s  i ncome and by v i rtue of th i s  i ncome s p l i tt i n g , a tax 

sav i n g wou l d  ar i se . In th i s way there wou l d  be  more property ava i l ab l e for both 

spouses  and the obj e ct of the property reg ime wou l d  a l s o  be a c h i eved. 

The pro po sed matrimon i a l  property reg i me i s  s im i l ar to the commun i�y 

of property l eg i s l ati on in other j ur i sd i cti ons  a nd these  wi l l  be exami ned l ater 

for compara tive purposes. It wi l l  s uffi ce to  say at  th i s po i nt that i f  on ly  one  

spous e  works and  the  o ther spou se  rema i ns at  home , the  Canad i a n  system of tax i ng 

such a coup l e i s  among the few i n  the worl d where s uch  a marr i ed coup l e  i s  not  

spec i a l l y  recog.n i zed for i ncome  tax purposes . 1 6 
If the purpose o f  the c orrnnun i ty 

of  property reg ime i s  to better the l ot of the  s pou ses u pon d i s sol u t i on , then i t  

wou l d  seem l og i ca l  to start at  the s ou rce, that i s , the i ncome rec e i pts , rather 

than at  t he product of the l abours, namel y  the property that  i s  ava i l a b l e on  

di s so l u ti on. 

The necessity for de  a 1 i ng  wi th  the d iv i s i on of i ncome a ·s opposed to 

property in the Canad i an context ar i ses  out of  the fact that i n  many res pects the 

Canad i a n  matrimon i a l and tax l aws i n  comb i nati on  a re somewhat u n i que. In the 

Uni ted States , i ncome s pl i tti ng i s  s pec i fi ca l l y  permi tted under the i r i ncome tax 

l eg i s l ati on and therefore whether or  not a person l ives i n  a communi ty of  property 

state , the i ncome tax consequences are the same . In France the tax l eg i s l ati o n  

recog ni zes the marr i age  re l ati ons h i p and th i s, i s  taxed o n  a d i fferent  bas i s  than 

are s i ngl e taxpayers.1 7 

1 6 It m i g ht be argued that the s pousa l  deducti on i s  a recogn i ti on  but the 
compari son  here i s  in broader terms and i t  refers to jur i sd i cti on s such as the 
Un i ted States or  France whi ch  i n  thei r own way g ive i ncome tax advantages to 
marr i ed peop l e .  

1 7Th i s wi l l  be  dea l t wi th i n  greater deta i l l ater o n  i n  Part I II .  
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7. Cons tituti onal Con s i derati ons  

Whether or  not Alberta would have  the  jur i sd i cti on to pas s  leg i s l at i on  

purporti ng  to attri bute i ncome equally between the  s pouses  i s  a consti tuti onal 

questi on . There i s  a uthori ty for the propos i ti on that secti o n  74 cannot g ive  

parl i ament the power to  leg i slate wi th respect to  property and  c i vil r i g hts and 

if  Alberta should pas s  leg i slati o n  to the effect that i ncom e  i s  the  property of  

the hu s band  and wi fe equally , then the I ncome Tax Act  mus t  tax them
' 

accordingly 

and  cannot purport to s ay that n otwithstandi ng that a provi nc i al statute makes 

certa i n  property that of one spouse that for tax purposes  i t  is  the property o f  

the other  spouse . Th i s  problem was d i scussed a t  some length  i n  Study No. 10 , .  

1 1Taxati on  of  the Family11 ( supra ) at pages 1 2- 1 9 where  the authors refer  to the 

case of Romero v .  Reed , ( 1 932 ) 48 C . L . R .  649 , an Aus trali an  deci s i on  deal i ng  

wi th  the i nterpretati on  of a secti on in  the Australi an  I ncome Tax (Man agement ) 
Act ,  1 928 (NSW ) . I n  the Ranero case , 

1 1Under a deed of separati on and supplemental d eed, the late 

Lebbeus Horderon covenanted to pay h i s  wife (the Appellant ) 
duri ng her li fetime the clear annual sum o f  ilO , OOO�OO free 

from all State i ncome tax , the i ntenti on  be i ng  that he s hould 

pay all i ncome tax a ssessed aga i nst  or payable  by her i n  re

spect of the annuity, and , i n  the event of any such i ncome 

tax being pai d by her, that he s hould refund and  repay the 
I 

same , the  o bli gati on imposed upon h im be i ng l imi ted to the 

amount of  tax wh i ch would be assessable aga i n s t  h i s  wi fe i f  

the amount pa i d  to her by h im  were only i ncome . . • .  

The Appellant was assessed to i ncome tax u nder the provi s i ons  

of the  I ncome Tax  (Management ) Act , No . 3 5  of  1 928 , and  amend 

i n g  Acts , and also to unemployment rel i ef tax under  the pro

vi s i ons  of the Preventi on  and Reli ef  of  Unemployment Act , No. 



- 25 -

"34 of  1 930 , and amend i ng Acts . These assessments were 

l ev- i e d  on the annu i ty and were pa i d  by the Appel l an t .  I n  

a case  s tated to the Su preme Court o f  New South  Wal es a 

questi on  was a s ked whether the  Respondents , who were the 

Executors and Tru stees of the Wi l l  of the l ate lebbeus 

Horderon, are l ia bl e to pay the Appel l ant the s um� or 

e i ther of them so pa i d  by her . The Supreme Court answered 

the questi on i n  the negative , affirmi ng the contenti o n  of 

t he Respondents that they were rel i eved from the l i ab i l i ty 

under sec . 83 of the I ncome Tax Management Act , 1 928 whi ch 

provides that every contract ,  agreement or arrangemen t  s ha l l ,  

so far a s  i t  ha s o r  purports to have the purpose o r  effect 

of i n  any way , d i rectly or  i nd i rectly, al teri ng the inc i 

dents of any i ncome tax , be abso l u te ly  voi d , but  wi thou t 

prejud i ce to i ts va l i d i ty i n  any other respect or-for any 

other purpose . 

The ma i n  contenti on on the part of the Appel l an t  was that 

sec . 83 was excl us ive ly  concerned wi th  the Crown ' s  sources 

of revenue and had no other purpose than the protection of  

the Crown from avoi dance ·and eva s i ·on  of the tax • 

. . .  I t h i n k  that i t  i s  impos s i b l e to escape the c onc l usion 

t hat sec . 83 (a ) was i ntended to make vo i d any contract , 

agreement or  arrangement hav i ng the purpose  or effect  of. 

remov i ng the burden from.th e  person i nd i cated by the s tatute 

a s  the proper su bj ect of the c harge and p l acing i t  u pon s ome 

other person who l l y  or  in part . 11 1 8  

1 8R i c h , J . , p p . 656 -658 . 
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yi ng the Rorrte ro case  to the Canadi an-s i tuati o n, i t  i s  argued that 

property and c iv i l r i ghts are wi th i n  the purv i ew of the prov i nces under the Bri ti s h  

North Amer ica Act and  s ecti on 74 (1 ) purports to d i vest  the transferee's spouse 

from the i ncome from the property s o  l ong a s  the cond i ti on s  i n  th i s secti o n  are met. 

I n  effect , the property r i ghts of the transferee ' s  s pouse are bei ng  effected. 

Al though the Royal Commi s s i on ' s  s tudy goes on to exam i ne. ? number o f  

arguments t hat  woul d b e  put forth i f  the issue o f  ul tra v i res was ra i sed and  

prov ides  a rebuttal  to thes e , i t  does not deal  wi th the effect o f  provi ncial 

Income Tax Acts such  a s  The Al berta Income Tax Act , R . S . A. 1970, c. 1 82 , where i n 

the Prov i nce o f  Al berta has  adopted the federal bas i s  for computi ng  taxa b l e i ncome. 

For exampl e ,  s ecti on 4 (4 ) (c ) (i i i ) of the Al berta Act (as  amended by S . A. 1972, 

c. 5 3 )  prov i de s  that  " i ncome for the year "  means 1 1 i n  the case  of  a ny other i n

d i v i dual " h i s i ncome for the year a s  determi ned i n  accordance wi th  and for th� 

purposes  of  the federa l Act . It woul d probab ly  be impos s i bl e  to argue fron1 the 

po i nt of v i ew of the prov i nci al  porti on of i ncome taxes that these were not  pro p

erly l ev i ed but the questi on wi th res pect to the federal porti on  sti l l  rema i n' s  

o pen . 

I n  any event , the answer to the above quest ion  i s  immater i al for i f  

the consti tuti onal  que sti on has  meri t ,  i t  woul d mean that the provi nci a l  legis

l ature coul d s peci fical l y  dea l wi th the " owners h i p "  of 11i ncome " and  therefore 
I 

i f  a matrimon i a l property reg ime pa ssed by Al berta prov i ded that a n  und i vided  

one  ha l f of the i ncome of  one  spouse  bel onged to  t he  other and  v i ce versa , then 

there woul d be a strong argument to the effect that the Prov i nce was a l teri ng  

the property r i ghts of  the  s pouses  in  i ncome and the  s pec i f i c  l eg i s l ati on  woul d 

overr ide . 
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8 .  Secti ons  6 (8)  and 82 ( 2 ) 

The I ncome Tax Act avo i ds dou bl e taxati o n  of  attri but�d i ncome by v i rtue 

of sect i on 6 (8 ) and i f  div i dend i ncome i s  attri buted to a transferer , then s ec

ti on 82  (2 ) deems the div i dend to  have been recei ved by the transferer . 

C. Attri buti on of  Capi tal Ga i ns 

1 . Postponement  of Reali zati on of Cap i tal  Ga i n s  or  Transfers 

To thi s po i nt the di s cu s s i o n  has  centered around " i ncome 11 a s  o pposed to 

11 Capi tal 11 as defi ned in the Act . Wi th the impl ementation of cap i tal ga i ns tax , 

new rules have been promulgated for capi tal ga i ns purposes  and thes e di ffer from 

the rules deali ng wi th " i ncome " . Capi tal property i s  defi ned to mean 1 9  

" ( i ) Any deprec i a ble  property of the taxpayer, and 

( i i ) Any property (other than depreci abl e property ) , any 

ga i n  o r  los s  from the di s pos i ti on of  whi ch would i f  

the property were di sposed of , b e  a ca p i tal  ga i n  or 

a cap i ta 1 1 a ss , a s  the case  may be , of the _taxpayer . "  

Secti on 73  prov i des  for a tax free rollover of cap i tal property from o n e  

spouse  t o  another i n  the followi ng c i rcumstances : 

" 73 .  
( 1 ) For the purpo ses  of th i s  Part , where at  any time after 

1 971 any parti cula r  capi ta ' property has  been transferred by 

a taxpayer to h i s spou se , or to a trust created by h im  unde r  

wh i ch 

1 9secti on 54 (b } . 

(a ) hi s spouse  i s  enti tled to receive  all of  the  i ncome 

of . the tru st  that ari ses  before the spous e ' s  death , and 

(b � no person  except the s pouse may , before the s pous e ' s  

death , rece i ve or otherwi se  obta i n  the use of any of  the 
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11 i ncome or  capi ta l of the trust .  

and both the taxpayer and the spouse or trust ,  a s  the ca se 
I 

may be , were res i dent i n  Canada at  that time, the parti cul ar  

property s ha l l be deemed to  have been d i s posed of  at  that  

t ime  by the  taxpayer for proceeds equal to , 

(c ) where the parti cul ar property i s  deprgc i a bl e 
, . 

property of a prescr i bed c l ass , that proport i on of  

t he  undepreci ated capi tal c o st  to  the taxpayer im

med i ate l y  before that time of a l l property of that 

cla s s  that the fa i r  market va l ue immed i a te ly before 

that time of th e parti cu l a r  property i s  of  the fa i r  

market va l ue immed i a te l y  before that time of al l that 

property of that c l a ss ,  and 

(d ) in any other case, the adjusted cost base to 

the taxpayer of  the parti cul ar property immedi ately 

before that time, 

and to h ave  been acqui red at  that time by the s pouse  or  trust ,  

as the case may be , for any amount equal to those proceeds . 

(2 )  Capi tal cost  and amount deemed a l l owed to spouse  or trust .  

Where a s pouse or trust, as the case may be, i s  deemed by sub

s ecti on (1 )  to have acqui red any parti cul ar  deprec i ab l e property 

of a prescri bed c l a s s  of a taxpayer for an  amoun t determi ned 

under paragraph ( 1 ) ( c ) and the capi ta l  cost  to the taxpayer of 

the parti cul ar  property exceeds the amount determi ned under 

that paragraph,  for the purposes  of secti ons  1 3  and 20  and any 

r�gul ati ons  made under paragraph  20  ( 1 ) (a ) 
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1 1 ( a )  the cap i ta l  cos t  to the s pouse  or  tru s t , a s  the 

case may be , of the pa rti cu l ar property s ha l l b e  d eemed 
t 

to be the amount  that was the cap i ta l  cost  to the  tax-

payer thereof , and 

( b ) the excess  sha l l be deemed to have been a l l owed 

to the s pouse  or trust , as the case  may be , - _ � n  respect 

of the parti cu l ar property u nder regul at i ons  mad e  under 

paragraph  20 (1 ) ( a )  i n  comput i ng  i n come for taxa t i on 

years before the acqu i s i ti on thereof. " 

The e ffect of these prov i s i ons  i s  to postpone the payment of ca pi ta l  

ga i n s  tax unti l s u c h  tin1e as  owners h i p o f  the property pas se s  from the spouses . 

Any i ncome earn ed on the transferred property by the transfere e  however i s  at

tri buted to the transferer  i n  accordance wi th the prov i s i ons  deal i ng wi th  transfers 

of i ncome , however i f  there i s  a capi tal l os s  when the transferee d tsposes of  the 

capi ta l property ,  then  the  tra nsferer may take the benefi t of the l oss  for tax 

purposes to the extent that the transferee  i s  u na bl e to u se the l os ses . 20  The 

a bi l i ty of the transferer to ta ke advantage of the transferee ' s  l os s es i s  l os t  

i f  the transferer i s  dead , i s  no  l onger re s i dent i n  Canada , o r  i s  n o  l onger the 

transferee ' s  spous e .  

I n  many ways the ru l es dea l i ng wi th ' i nterspousa l  transfers i n  the 

capi ta l property area are the converse of those dea l i ng w i th the i ncome transfers 

between the s pouses . If  capi ta l  property i s  transferred wh i l e  the s pouses are 

sti l l  marri ed , then there i s  a tax free rol l over to the transferee . I f  the 

pa rti es  subsequentl y  are d ivorced and the transferee s e l l s  the property , then 

the capi ta l g a i n i s  taxed in the hands of the tran sferee wi th no  attr i bu ti on  of 

i ncome back  to the tr?n sferor . 

20secti on  74  (2 ) . 
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From the poi nt of v i ew of a matrimon i a i property reg ime � the  t ime  at  

wh i ch t he  transfe r  of  propert i es takes pl ace wi l l  therefore be of cru c i a l  impor-

tan�e s i n ce a transferee  may be tak i ng property whi ch wi l l  be subject to a l arge 

ca pi ta l ga i ns tax once i t  i s  di s posad of and yet on the face of i t , both spou ses  

may seem to  be rece iv i ng a n  equa l  share of the  after-acqu i red a ssets if  computed 

upon  market val ue . To i l l u s trate , l et u s  assume the s pouses  own twq bui l d i ng s , 

o ne of wh i c h  was acqu i red· for $50 , 000 and now has a market val ue  of $ 1 00 , 000 and 

the other wh i c h  was purcha sed for $ 1 00 , 000 and i s  presently va l u ed at th i s  amount . 

Assum i n g  a l l the other a ssets h ave been equa l i �ed between  the s pouses , then a 

s impl e d i v i s i on of assets wou l d  s ay that one spouse s hou l d  take one bu i l d i ng and 

the other s pouse  the other bu i l d i ng and each  wou l d  have a $ 1 00 , 000 asset . I n  

fac t ,  the s pous e  that received the bu i l d i ng that was pu rchased for $50 , 000 wou l d  

b e  s ubj ec t  to tax o n  the ga i n  from $50 , 000 to $ 1 00 , 000 a s  soon a s  i t  was d i sposed 

of , and a s s um i ng a tax rate of 50 percent ,  then there wou l d  be a tax payabl e on  

the d i s po s i ti on of 50  percent  of  $50 , 000 d i v i ded by two (s i n ce cap i ta l  ga i ns tax 

i s  payabl e on one hal f of the capi ta l  ga i n )  or $ 1 2 , 500 . Therefore , i t  i s  o bv i ou s  

that a s impl e d iv i s i on of assets wou l d  not l eave the s pouses i n  a n  equa l  pos i ti on 

a s  one s pouse  wou l d i n  fact on ly  have $87 , 500 and the other wou l d  hav e  $ 1 00 �000 . 

The computati ons become even more i nvol ved when i t  i s  cons idered that 

the rea l i zati on of a ca pi ta l  ga i n  may be postponed duri ng  the owner ' s  l i fetime 
I 

and therefore l et u s  assume that the bu i l d i ng , hav i ng an adj u sted cost  base a t  

$50 , 000 i s  transferred t o  the s pouse wi th no i ncome and a compu tati on i s  made o n  

t h e  ba s i s tha� i f  the s pou se at  that po i nt d i s posed o f  the bu i l d i ng ,  then the tax 

rates wou l d  be rel at ive ly  l ow .  On th i s  bas i s ,  the s pou s e  wi th a taxabl e i ncome 

con s i sti ng of approx imate l y  $25 , 000 whi c h  wou l d be compri s ed of the cap i ta l  ga i n  

o n  d i s pos i t i on , wou l d  be taxed i n  the amou nt of approx imate l y  $9 , 500 . Thi s wou l d  

b e  a tota l tax of approximatel y  35 percent rather than the 5 0  percent a ssumed i n  

the fi rst  set  of facts . However , i f  the d i s tri bu ti on  of property was based on 
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the 35 percent tax rate , shou l d any cons i d erati on be g i ven . to the fact  that the  

owner m i ght  hotd the property for a n umber of years and  at  a l ater t ime  wou l d  be  

i n  a h i g her  tax bracket . Furthermore , s hou l d  any con s i derati o n  be g iven  to a 

ho l d i n g  per i od  i f  i t  i s  known that the property wi l l  be hel d  for a n umber of  

years , for exampl e ,  l and adjacent to a pri nci pal res i dence . 

I f  o n  the other hand , cap i tal  property i s  not transferred u nt i l after 

the marri a ge i s  d i s sol ved , then there wi l l  be  a d i spos i ti on for i ncome tax pur

poses . I f  th i s rea l i zati on i s  req u i red by l aw u nder the terms of the  reg ime , 

then there wou l d  be l i ttl e l eeway for the s pou s es to determi n e  when any capi ta l  

ga i ns wou l d  b e  taxed . I n  th i s context , i t  i s  not  certa i n i f  the  reference to 

termi nati on of the reg ime 11 by forma l agreement between the s pous es at  a ny time , 

pos s i bl y  on j ud i c i a l  separati on and on the appl i cati on of e i ther s pouse  by court 

order where term i n ati on i s  ' j u st  and equ i tabl e '  " wou l d  embody agreements wh i ch 

wou l d  prov i de for a d i s pos i ti on. s u bsequent to the termi nati on  of marri age  or i f  

agreements pri or  to formal termi nati on are the on ly  ones  contempl ated . 

To  i l l u strate the probl em l et u s  assume that the facts of the  forego i n g  

i l l ustrati on , that i s , two properti es  each worth $ 1 00 , 000 and o n e  hav i ng  a n  or i g i nal  

cost of  $50 , 000 , are owned by the  s pouses . As sume the  spou ses  obta i n a d ivorce i n  

Febru ary of  a ca l endar  year and the wi fe deci des to take up  res i dence  i n  the  Un i ted 
I 

States and moves  there i n  June of  the s ame year . I f  the matrimon i a l property reg ime 

prov i des no l eeway for the date of transfer , then if the wi fe takes tit l e to the 

p·roperty hav i ng a n  ori g i na l  cos t of $50 , 000 s ubsequent to the marri age , there wi l l  

be a cap i ta l  ·ga i n  of $50 , 000 wh i ch wi l l  be taxed i n  h er hands  i n  Canada . I f  

however the transfer  can b e  postponed unti l after s he l eaves Canada and takes u p  

res i dence i n  the Un i ted  States , then no capi ta l ga i n s tax wou l d  b e  payab l e i n  

Canada . 2 1  I n  these  ·c i rcumstances i t  i s  obv i ous  that fl ex i bi l i ty cou l d  be of 

2 1 canada -Un i ted States of Ameri ca Tax Conventi on Act , S . C . 1 943 , c .  2 1 , 
� - '- - I , " • • ..., 
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as s i stance to s epara ti ng spou ses  s i nce i t  wou l d be pos s i bl e  to avoi d  the payment  

of Canad i an  tax enti rel y  on  t he  capi ta l g a i n  a ssumi ng  t he  d i s pos 1 t i on took p l ace  

whi l e  the owner was a res i dent of  the Un i ted States . I n  order to determi ne  the 

tota l tax p i cture , it wou l d be necessary to a s certa i n the transferee • s  Un i ted 

States tax pos i ti on , however , for the present purpose s  the i l l u s trat i on  wi l l  suf

f i ce to i l l u strate that fl ex i bi l i ty in  the transfer t imes cou l d  be · of a s s i stance  

to the part i e s  from a tax po i nt of v i ew .  

2 .  Categor i es  of Property 

The Act puts a ssets i nto a number of  categori e s  and the fol l owi ng  are 

a few of the genera l  categor i es : 

( 1 ) "capi tal property" defi ned i n  secti on · 54 ( b ) a bov e ; 

(2 ) " e l i g i bl e  cap i ta l  property '' i s  defi ned i n  s ec ti on  54 ( d )  and 

1 1means  any property , l /2 of  a ny amount paya bl e to the  taxpayer 

as con s i derati on for the d i spos i t i on of whi ch wou l d ,  if you d i s 

posed o f  the property , be an e l i g i bl e  cap i ta l amount  i n  respect 

of a bu s i ne s s  wi th i n  the mean i ng g i ven that expre s s i on i n  s u b

secti on 1 4  ( 1 ) . 1 1 

Secti on 1 4  reads a s  fol l ows : 

" 1 4 .  ( 1 ) Where , a s  a res� l t  of a transacti on occurr i ng  after 

1 97 1 , an  amount  has become ,payabl e to a taxpayer i n  a taxat i on 

year i n  re spect of a bu s i ness  carr ied  on  or  formerly carri ed  

on by h im and  the  c on s i derati o n  g iven by  the taxpayer therefor 

was s u ch that , i f  any payment had been  mad e  by the taxpayer 

after 1 971 for th�t cons i derati on , the payment wou l d  hav e  been 

an  e l i g i b l e  cap i tal  ex pend i ture of the taxpayer i n  respect of 

the bu s i nes s , the re s ha l l be . i nc l uded i n  comput i ng  the tax

payer • s  i ncome for the year from the bu s i ness  the amount , i f  



- 33 -

1 1 a ny ,  by wh i ch l /2 o f  the amount  s o  payab l e (wh i ch 1 /2 i s  

hereafter i n  th i s secti on  referred to a s  a n  "el i g i bl e  cap i ta l  
I ,  

amou nt"  i n  respect of the bus i ness ) exceeds the taxpayer ' s . 

cumu l ative  e l i g i bl e  capi ta l  i n  respect of  the bu s i ness immed 

iate ly before the amount so  payab l e became payab l e to the 

taxpayer . . . . 

Th i s category refers to goodwi l l  and other " noth i ng s "  wh i ch have 

been g iven recogn i ti on under the present Act and for wh i ch l imi ted 

wri te -offs  are ava i l ab l e . .  

(3 ) 1 1 l i s ted persona l  property "  i s  defi ned i n  secti on  54 ( e ) : 

" l i s ted personal  property" of a taxpayer means h i s persona l 

use  property that i s  a l l or any porti on of , o r  any i n terest  

i n  or r i ght  to , any 

( i ) pri n t ,  etc h i ng , drawi ng , pai nti ng , scu l pture , o r  

other s im i l ar work o f  art s 

( i i )  jewe l l ery ,  

( i i i ) rare fol i o ,  rare manuscr i pt ,  or  rare book , 

( iv )  s tamp , or  

( v· ) coi n . " 

Secti on  4 1  dea l s wi th the taxati on  of l i sted persona l property 
I 

and prov i des that i n  computi ng the net ga i n  for a taxati on year 

from d i spos i ti ons  of a l i sted persona l property , the aggregate 

ga i n s  for the year  are fi rst  offset  by aggregate l os ses for the 

year . I f  a ga i n  res u l ts any l os ses  from l i sted pers onal property 

for the five years immed i ate l y  preced i ng and the year  immed i ate ly  

fol l owi ng the taxati on year are dedu cted . T he  s i gn i fi cance of 

thi s category i s  that l osses  from l i s ted persona l  property are 

dedu ct i bl e  on l y  to the extent of ga i n s  from such  property , and 
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they may not be u sed to · offset ga i ns from d i s pos i ti on s  of a ny 

other k i nd s  of property and they may not be appl i ed a ga i n st  a ny 

other i ncome . Furthermore , there i s  on l y  a f ive  year carry-over 

for l i sted persona l  property l osses and therefore such l osses  

may be l os t  for tax purposes  if  they cannot be u ti l i zed wi thi n  

the five year peri od . 
"' 

(4 ) 1 1 persona l -u s e  property"  i s  defi ned i n  secti on  5 4  (f ) : 

1 1 personal -use  property 11 of a taxpayer i nc l u des  

( i ) property owned by h im that  i s  u sed primari l y  for 

the persona 1 use. or  enjoyment  of the taxpayer or 

the personal  u se or  enjoyment of one or more i n 

d iv·i dua  1 s each o f  whom i s  

(A ) the taxpayer , 

( B )  a person rel ated to the taxpayer , or  

( C )  where the taxpayer i s  a tru st ,  a benefi c i ary u nder 

the tru st  or any person rel ated to the benefi c i ary ,  

( i i )  any debt owi ng  to h im  i n  respect of the d i spos i ti on  

of property that  was h i s personal -use  property , and 

( i i i )  any property of the taxpayer that  i s  an  opti on  to  

acqu i re property t�at  wou l d ,  i f  h e  acqu i red i t ,  b e  

persona l -u s e  property of t he  taxpayer . 

a ny 1 1 personal -use  property"  of a partnersh i p  i nc l udes a ny 

partnersh i p  property that i s  u sed primar i l y  for the persona l 

u s e  or enj oyment of any member of the partnersh i p or for the  

personal  u se  or  enj oyment of  one  or  more i nd iv i du a l s each  of  

whom i s  a member of the  pa rtnersh i p or a person  rel ated to 

suc.h a member .  1 1  
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Persona l -use  property i s  governed by another spec i a l  s et of ru l es 

and  i n  parti cu l a r ,  a ny l os se s  from the d i spo s i t i on of any personal 

use  property are on l y  deducti b l e from ga i ns made . o n' l i s ted perso na l  

property22 and  where persona l -use  property i s  bought  for l es s  than 

$ 1 , 000 , i ts cos t  i s  d eemed to be $ 1 , 000 and where i t  i s  so l d  for a 

pri ce l es s  than $1 , 000 , i ts se l l i n g  pri ce  i s  deemed to be $1 , 00023 • 
� 

The effect of th i s  i s  to e l imi nate the necess i ty for keepi ng  d e -

ta i l ed records  o f  the cos t and se l l i ng pri ce of c hatte l s  for persona l  

u se . 

I n  l ook i n g at  the four genera l categori es l i s ted a bove $ i t  can be  s een 

that the mix of assets becomes important in determi n i ng the after -tax p i cture , 

s i nce l osses  on certa i n  a s sets can on l y  be offset aga i nst  ga i ns o n  other a ss ets 

wi th i n  s pec i fi ed ca tegor i es . I f  a matrimon i a l  property reg ime i s  to take cogn i 

zance of the n et asset pos i ti on of  the s pou s es at the time of d i s s o l uti on , then 
-

i t  wi l l  be necessary to compute the market va l ue of a l l these various categori es 

of  a s sets and  then determi ne the vari ous  opt i on s  ava i l abl e to the part i e s  a nd  i t  

may wel l be that the a s s ets wh i ch one spouse  m i g ht want  wou l d  l eave the tota l tax 

p i ctu re i n  a re l a ti ve ly  poor pos i ti on . For exampl e ,  i f  the s pouses  have purchased 

an i tem of furni ture s uch  a s  a d i n i n g room su i te for s ay $4 , 000 and i t  h a s  dete 

r i orated t o  the po i nt where i t  i s  o n l y  worth $ 1 , 000 , then there i s  a $3 , 000  l os s  

o n  th i s persona l -use  property .  To  ta ke advantage  o f  th i s  however , . i t  wou l d  be 

n ec essary to have a ga i n  from the d i s pos i t i on of a nother i tem of personal -us e  

property o r  a ga i n from l i s ted pers onal  property .  Let u s  a ss ume that the s pouses 

have a l so purc hased a pa i n ti ng  for $ 1  , 000 but i ts val u e  h a s  now i nc reased to $4 , 000 . 

I f  these  two assets were d i sposed of by the same party , then the ga i n  and l os s  wou l d  

offset each  other and there wou l d  be no  tax . However , i f  the parti e s  i n  d i v i d i ng 

22secti on 40 (2) ( g )  ( i i i ) . 
23sect i on 46· (1 ) .  
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the a s ::  cou l d  not agree that one  s pouse  wou l d  ta ke· both ass ets but wou l d  mai nta i n  

that c• pa i nti ng s hou l d go to one s pouse  and the furn i tur·e to the other , then from 
l 

a tax po i nt of  v i ew ,  the pa i nti ng  wou l d  not be worth $4 , 000  s i nc e  cap i ta l  ga i ns tax 

wou l d  have to be pa i d  on the $3 ,'000 ga i n .  

I .n effect , any proposed matrimoni a l  property r�g ime mus t  come to gri p s  

wi th a number of ques ti on s :  

(a ) Who i s  to dec i de what a s sets are to be transferred between spou s e s ?  

(b ) What  bas i s i s  go i ng t o  b e  u sed for va l u i ng the a s sets for t h e  purpo s e  

o f  determi n i ng the assets o f  each  spou se ?  The Act prov i des  that d i s po 

si tion s  are to take pl ace a t  1 1 fa i r  market va l ue "24 and i f  any other 

method i s  empl oyed , th i s  cou l d  have adverse tax consequences . 

(c ) At what time i s  the actua l  d i s pos i ti on between the s pouses  to take 

p l ace , before or after the actua l  d i s sol ut i on  of the marr i age?  

(d ) Is  there going  to  be any l eeway on  the part of the s pouses i n  deter-

m i n i ng when d i spos i ti on takes  pl ace?  

(e ) If  on  a tal l y  of the a ssets , one spou se  has a substanti a l  u nrea l i zed  

cap i ta l ga i n ,  wi l l  the a s set need to  be  so l d i f  there i s  n o  other source 

of  funds to equal i ze assets? 

(f ) I f  the post-marri age  i ncrement i n  va l ue of a n  excl uded asset  i s  to 

be i nc l uded i n  the after-acqu i red property , i s  there to be any cost of 
J 

l iv i ng or i nfl ati onary adj u stment factor? 

(g ) I f  the pens i on funds are to be i nc l uded i n  the ba l anc i ng , are they 

i nc l uded on a d i scounted bas i s con s i deri ng that the funds are on ly  pay-

ab l e at  sometime i n  the future , or on  the present  va l ue on  the a ss umpti on 

that the s pou se  concerned termi nates h i s  or her emp l oyment and presentl y 

ta kes benefi ts out? I f  pens i on benefi ts have n ot vested a s  i s  the case  

24
secti on 69 ( 1 ) (a } . 
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i n  the fi rst  years wi th most pens i on p l a n s , wi l l  the pens i on va l uati on  

i nc l u de such  funds whi ch have n ot vested? 

3 .  Pri nc i pa l Res i dence 

The matrimoni a l  home wh i c h  i s  s i ng l ed out i n  the proposed matr imoni a l  

reg ime a s  pos s i b ly  bei ng deal t wi th separate l y ,  i s  a l so  tre ated separatel y  for 

capi tal ga i n s  purposes  under the Act . Secti on 54 ( g ) defi nes  pri nc i pa l  res i dence 

as fo l l ows : 
1 1 5 4 . ( g ) " Pri nc i pal res i dence of a taxpayer for a taxati on 

year means  a hou s i ng un i t ,  a l ea sehol d i ntere s t  there i n ,  or  a 

s hare of the capi ta l stock of a co-operati ve hous i ng corpora 

ti on , owned , whether j o i ntly wi th another person  or  otherwi se , 

i n . the year by the taxpayer , i f  the hou s i ng �n i t was ,  or  i f  

the s hare was acqu i red for the so l e purpose o f  acqu i r i ng the 

ri ght  to i nhabi t a hou s i ng  un i t  owned by �he corporati on  that 

was , 

( i ) ord i nar i l y  i n habi ted  by the taxpayer i n  the  year , 

or 

( i i )  the property i n  res pect of wh i ch the taxpayer has  

made an  e l ec�i on for the year  i n  accordance  wi th 

subsecti on 45 �2 ) , 

except that i n  no case sha l l any such hou s i ng  un i t ,  i ntere st  

o� s hare , a s  the case may be , b e  cons i d ered to  b e  a taxpayer ' s  

pri nc i pal res i dence for a year 

( i i i )  un l e s s· it has been des i gnated by h im in prescr i bed 

manner to be h i s pri nc i pa l  res i dence for that year 

and no  other property has been s o  des i gnated by h im  

for that  year , or 
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( i v )  by v i rtue of subparagra ph ( i i ) ,  i f  by v i rtue o f  

that subparagra ph the property wou l d ,  bu t for 

th i s  su bparagra ph ,  have b�en h i s �ri nc i pa l res i 

dence for 4 or  more prev i ou s  taxati o n  years , 

and for the purposes  of th i s  paragraph the " pr i nc i pa l  res i dence"  

of  a taxpayer for  a taxati o n  year sha l l be  deemed to i n c l ude , 
,. 

except where the property con s i sts o f  a s hare of the . ca p i ta l  

stock of a co -operative hou s i ng corporati on , the l and  s u bjacent 

to the hous i ng u n i t  and s uch  port ion  of a ny immedi ate l y  con

t iguou s  l and  as  may reasonab ly  be regarded as  con tri buti ng  to 

the taxpayer ' s  u se  and enjoyment of the hou s i ng u n i t as a 

res i dence ! except tha t where the tota l area of the subj acent 

l and and of that  porti on  exc�eds one acre , the exces s  s ha l l be  

deemed not  to  have contri buted to  the  i nd i v i du a l ' s  u s e  and  e n -

j oyment of the hou s i ng u n i t a s  a res i dence u n l ess _  the taxpayer 

e stab l i s hes that i t  was neces sary to s u c h  u se and  enjoyment � "  

Secti on  40 (2 ) ( b ) prov i d es that the ga i n from the d i s pos i ti on  of a 

pri nc i pa l  res i dence i s  not s ubj ect to tax so l ong  as the pri nc i pa l  res i dence i s  

des i gnated a s  such  by the owners and  i s  owned for no  l onger  than  one yea r  more 

than the number of years for whi ch i t  has been de s i gnated as a pri nc i pa l res i dence . 

Secti on 40  (1 ) (c ) prov i des a s im i l ar exempti bn i n  the cas e  of  farm l and that i s  

u sed a s  a pr i n c i pal  res i dence . Becau se  the pri nc i pa l res i dence  i s  one o f  the few 

areas i n  the Act where capi ta l g a i ns  may be rea l i zed and esca pe i ncome taxati o n  

enti re l y ,  i t  ·{s n eces sary to l ook  a t  th i s  prov i s i on c l o se ly  to see how i t  wou l d  

be affected by a common ownersh i p pr.ov i s i  on  of the  proposed regime . 

I t  appears tha t the term "matrimon i a l  home " i s  u s ed to des cri be the 

res i dence of the s pouses and i t  i s  n ot certa i n i f . the defi n i ti on of matrimon i al 
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home i s  synonymous wi th pri nci pa l  res i dence under the Act . I n i t i a l l y ,  i t  wou l d  

appear that the two a re not i denti ca l  s i nce u nder  the matrimon i a l  reg ime , o nce 

there i s  a marri age and  one spou s e  owns a home , then th i s  wou l d b,e the matrimoni a l  

home . I t  i s  presumed that there wou l d  be s ome requ i rement of  hab i tat i on  by the 

part ies s im i l ar to The Dower Act and furthermore , i t  wou l d  be  poss i bl e  to have a 

number of homes that wou l d  fa l l  wi thi n the matrimon i a l  home c l a s s i fi cati on  i f  the  

s pouses moved from one  h ome to  a nother . Under the Act an e l ecti o n ·must  be  fi l ed 

spec i fyi ng  the pri nc i pa l res i den ce and i t  i s  uncerta i n  how an e l ecti on under the 

Act wou l d  effect  the desi gnati on of a matrimon i a l home � For examp l e ,  i f  the 

husband purc ha sed a home i n  1 972 and the part i es l i ved in i t  unt i l 1 973 and i n  

1 974 the s pouses  purc ha sed  a s econd home , th i s time i n  the wi fe ' s  name , and l i ved  

in  i t  unti l the · end of 1 974 when they were d ivorced , then under the  Act  the  hus band 

. cou l d  retu rn to the  home tha t he owned and res i de in  it  and the  wi fe cou l d  rema i n  

i n  her home and there wou l d  be n o  a dverse tax con sequences s i nc e  both parti es c ou l d  

e l ect to treat  thei r respecti ve homes a s  pri nc ipa l  res i dences , a s sum i ng they res i ded 

in  t hem un ti l they were sol d .  However ,  i f  u nder the matrimon i a l reg ime " the  matr i 

mon i a l  home be deemed  by operati on of l aw to  be owned i n  common " , then the exact  

nature of  the non -owner  s pouse ' s  i nterest  i n  the  matrimon i a l  h ome wou l d  need to be  

a scerta i ned . I f  the 1 1 non -owner 1 1  s pouse  wou l d  be deemed to h av e  an  actu a l  i nteres t  

i n  the property so  that  for i ncome tax purposes both wou l d  b e  owners , t hen i t  wou l d  

be necessary for both s pouses i n  1 974 to e l ect o n  the same res i dence  o r  i f  eac h  

e l ected on  hi s o r  h e r  own res i dence , then th� other hal f mi ght  be taxed .2 5  I f  

there fore the ma trimon i a l property regime was to  g i ve e ach  s pouse  an immed i ate 

vested i nterest  in  each matrimon i a l home , then the s pou ses  wou l d  be a t  a d i sadvantage  

for i ncome tax purposes s i nce they may l ose the exempti on for  pri nc i pa l  res i de nc e  

25The prov i s i ons  o f  Interpretati on Bu l l eti n IT- 1 20  dated September 1 4 ,  1973 , 
paragraph 4 .  
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whi ch m i g ht otherwi se  be  ava i l a b l e to them .  I f , on the other hand , the i ntere s t  

o f  a non -owner s pouse  woul d b e  conti ngent , then a l though  th i s  mi g ht  remove th i s  

s pouse from the category of owner under the Act ,  i t  wou l d  not a ppear that th i s  

wou l d  sati sfy the requ i rements of the propos ed matrimon i a l  reg ime . Suc h  cont i n 

gent i nterest  wou l d  amount  to l i ttl e more than an  extens io n  o f  the present dower 

i nterest  from a l i fe i nterest  i n  the matrimon i a l  home to a ha l f i nterest i n  the 

equ i ty .  

Another probl em cou l d present i tse l f i f  the s pouses  d i d  not contri bute 

equa l ly  toward the purchase  of the home and su bsequentl y the ma trimon i a l reg ime 

was term i na ted before the termi nati o n  of the marr i age . I f  the home conti nues  to  

be a pri nc i pa l  res i dence for i ncome tax purposes  there wou l d  appear to be no 

probl em however , i f  a part of the hou se is rented then the i ncome a ttri buti on  

rul e s  wou l d  app ly . 

To i l l u strate the po i nt l et us  a s s ume the hu sband has  made a l l the pay

ments toward the home and the wi fe has u sed her funds  for o ther purposes . I n  such  

c i rcumstances , a number of a l ternati ves  present themse l ves : 

( 1 ) The hu s band moves out  of the matrimon i a l  home and l eaves 

i t . for the wi fe and s he conti nues to res ide  i n  i t .  I f  the wi fe 

has  funds of her own and purchases the husband ' s  i n terest i n  the 

. .  ma  trimon i  a 1 home , then any i ncOJne received  by the husband from 

the proceeds of the s a l e wou l d  be attri buted to the wi fe s i nce 

a transfer i nc l udes  a sa l e of property . 

· ( 2 )  Another pos s i bi l i ty wou l d  be the hu sband ' s  rema i n i ng i n  the 

ma trimoni a l  home and the wi fe to l eav i ng . I n  these  c i rcumstances 

i f  the h u sband purc ha sed the wi fe ' s  i nterest  and  took ti tl e to the 

h ome free and c l ear  of any c l a im of the wi fe under the reg ime , then 

aga i n  mon i es pa i d  to the wi fe wou l d  be a tran sfer of property ,  the 
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i ncome therefrom wou l d  be taxed back to the hus band . 

(3 ) The· th i rd a l ternati ve wou l d be the part i e s  to sel l i ng  the  

matrimon i al home , then  spl i tti ng the  proceed s . Here the  money 

pa i d  to the wi fe wou l d pro bab ly  consti tu�e a tran sfer  of property 

from the hus band and  any i ncome earned on the s e  funds  thereafter 

by the wi fe wou l d  be taxed back to the hu sband . 

Al thou g h  these three i l l u s trati ons are predi ca ted  u pon the a s s umpt i on 

that t he hu s band wou l d  be maki ng  a l l the contri buti ons towards t he matr·i monial  

home , the resu l t wou l d  be the  s ame if  the  wi fe wou l d  be mak i ng a l l the  contr i buti ons  

or  if  there was a j o i nt contr i but i on by both  s pouses  but  in  unequa l  amou nts . 

One hes i tates to suggest that the defi n i t i on  of the 11ma tr imon i a l home" 

s hou l d be made the s ame a s  1 1 pri n c i pal  res i dence 11 for i ncome tax purpose s s s i nc e  

the Al berta l aw wou l d  then b e  t i ed i nto a defi n i t i on i n  the federal  Act , h owever 

thi s  i s  a l ready done i n  the i ncome tax fi e l d wi th the Al berta i ncome tax � and i t  

wou l d  avoi d the pos s i b i l i ty of confl i cts between these two a rea s . 

Even thoug h  a sa l e i n  the a bove d i scu s s i on i s  con s i dered to be  a tra nsfe r  

w i th i n  the mean i ng of the Act ,  i t  i s  the pos i ti on of the Department  of Nat ional  

Revenue not to a ttri bute the i ncome or l os s · from transferred property to  the  tra n s 

ferer i f  the s a l e was made at fa i r  market va 1ue pri or t o  1 972 . 26  

D .  Potenti al I ncome Tax L i abi l i ty of Transferee Spouse  

In  dea l i ng wi th t he  transfer of  property between  s pouses , t he  potenti a l  

tax l i �bi l i ty of a transferee s hou l d be kept i n  m i nd . The prov i s i on s  o f  s ect i o n  1 60  

26 rnterpretati�n Bul l eti n IT- 1 36 , paragraph  5 .  
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of the I ncome Tax Act read as  fol l ows : 

" 1 60 .  ( 1 )  Where a person  has , o n  or  after the  1 st  d ay of 
l 

May , 1 95 1 , transferred property ,  e i ther d i rectly or  i nd i 

rectly by means of a trust  o r  by any other mean s  whatever ,  

(a ) to h i s s pouse  or to a person who has  s i nce become 

hi s spouse , or  

(b) to  a person who was under 1 8  years of  a ge , 

the fol l owi ng ru l es are appl i ca bl e :  

( c )  the transferee a n d  transferer are joi ntly a n d  

severa l l y  l i ab l e to pay a part of  t h e  transfero r • s  

tax under th i s  Part for each tax ati on year equal  

to the amount by whi ch the tax for the year i s  

greate r  than i t  wou l d  have been i f  i t  were  not  

for the  operati o n  of secti on 74 or  secti on  75 ,  

as  the case  may be � i n  respect of i ncome from the 

property so tran sferred or from property subs ti tu 

ted therefor ; and  

(d ) the transferee  and transferer are j o i nt ly  and 

severa l l y  l i a bl e to pay the l es ser of 

(i ) any amount that the transfere r  was l i a bl e 

to pay under th i s  Act o n  the day of the 

transfer , and 

( i i )  a part of any amount that  the transferer  

was - so l i a bl e to  pay equa l  to t he  va l ue 

of the property so  transferred ; 

but noth i ng i n  th i s subsecti on  sha l l be  deemed  to l im i t the 

l i ab i l i ty of  the tran sferer u nder any o ther prov i s i on of th i s  

Act .  
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1 1 (2 )  The M i ni ster may at any time assess  a transferee i n  

respect of any amount payabl e by v i rtue of th i s  sect i o n  and 
l 

the prov i s i ons  of thi s D i v i s i on are appl i cab l e mutatis 

mutandis i n  respect of an a s sessmen t  made under t h i s sect i on 

as  though  i t  had been made under secti o n  1 52 . 

( 3 )  Where a tran sferer and transferee have , by v'i rtue of  

subsecti on ( 1 ) �  become jo i ntl y and  severa l l y  l i ab l e i n  re

spect of part or a l l of a l i a b i l i ty of the transferer  u nd er 

th i s Act ,  the fol l owi ng  ru l es are appl i ca bl e :  

(a ) a payment by the transferee o n  accoun t  of h i s 

l i ab i l i ty s hal l to the extent  thereof d i s charge 

the j o i n t  l i abi l i ty ;  but 

( b )  a payment  by the transferer o n  account o f  hi s 

l i a b i l i ty on ly  d i s charges the transfere e ' s  l i a 

b i l i ty t o  the extent that the payment operates 

to reduce the transferer ' s  l i abi l i ty to an amount 

1 ess than the amount  in respect of whi ch the trans 

feree was , by su bsecti on ( 1 ) ,  made jo i ntly and  

severa l l y  l i abl e . "  

I f  afte r a transfer of property between spouses i t  i s  found tbat the tran sferer 

was l i abl e for taxes at the time of the transfer , then i f  the transferer cannot  pay 

the taxes· , the tran sferee wi l l  be s u bject to payment of the taxes  as  to the l es s er 

of the amount  that the transferer was l i a bl e to pay under the Act on  the day of 

the tran sfer and the val ue of the property so  transferred . If  therefore the pro

posed matr imon i a l  reg ime contempl ates a transfer of property pri or to the actu a l  

d i sso l uti on  of marri age , thi s conti ngent  tax l i a b i l i ty wou l d  rema i n  wi th t h e  tra n s 

feree  unti l s u c h  time a s  i t  was certa i n  that t h e  trans ferer was n ot l i ab l e t o  pay 
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any further taxes . The l imi tati on  per i od for reassessment i s  four years  from the  

day of the  ma i l i ng of  a noti ce or  ori gi na l  a s se s sment  or  of  a no�i f i cat i o n  that  no  

tax i s  payabl e for a taxati on year except in  the  case  where there i s  a m i s repre

sentati on that i s  attri bu ta bl e to neg l ect , care l essness  or wi l fu l l defa u l t  o r  

where there h as been a fraud  i n  the f i l i ng of  a return o r  s upplyi n g  any i nformati on  

u nder the Act , a nd i n  the l atter i n s tance there i s  no l imi tati on pe�i od .
27 

Therefore , i n  wei ghi ng  whether or not  a transfer of  property shou l d  ta ke 

pl ace  before or after the actu a l  d i sso l u ti on of marri age it i s  necessary to con s i der 

whether or  not the  advantage of a postponement  of  real i zati on  for capi tal  ga in s  

purposes  pri or  to d i s so l ut i on i s  outwe i ghed by the potenti a l  tax l i a bi l i ty wh i ch 

wi l l  l i nger wi th the transferee . I f  there i s  a man datory d i s po s i ti on of property 

requ i red between spouses , then i t  cou l d  be d i sadvantageous for the parti es fo r 

i ncome tax purposes s i nce  a t  the present  the settl ement of  property i s  a matter of  

mutua l  agreement a nd c an  be  carr i ed out  e i ther before or after d i ssol uti on . Fur 

thermore , the wi fe may e l ect to take peri od i c  ma i ntenance payments whi ch c a n  be 

secured by the property owned by the hu s band  and  in  thi s way s he w i l l  rece ive 

funds  and yet avo i d  the potenti a l  tax l i a bi l i ty that the hu sband may have . I t  

wou l d  appear that the prov i s i on of peri od i c  ma i ntenance payments e qu a l  t o  t h e  va l ue 

of the property and secured by a charge on the property wou l d  g ive  the wi fe priori ty 

over the M i n i s ter  of Nati ona l  Revenue , shou l q the M i n i ster  try to col l ect  taxes 

by se l l i ng the husband ' s  property .  

Secti on 1 60 wou l d  not apply i f  the property was tran sferred a fter d i s 

sol u t i o n  o f  the marri age . 

27secti on 1 52 (4 ) .  
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I I . TAXATI ON AND COMMUN ITY OF PROPERTY 

A .  Treatment of Commun ity of  Property i n  Canada 

1 .  Que bec  Commun i ty 

a. I ncome Tax 

i. Earred i ncome 

In  the Prov i nce of  Quebec there pre sently  exi sts a " partnership of  

acquests '' which wa s i ntroduced i n  that Prov i nce i n  1 969 . Thi s n ew matrimon i a l  

property regime rep l aced the commun i ty o f  property regime whi ch had  been in e f

fect i n  the Province of Quebec  s i nce i ts i ncepti on.  

The l eadi n g  Canad i an cas e  on the taxati on of i ncome of s pouses l ivin g 

under commun i ty of  property i s  Sura v .  M . N . R . , 62 D . T . C . 1 005 . I n  that case the 

hus band and wi fe were res i dent and dom i ci l ed i n  the Prov i nce of  Quebec and  the 

hu s band  cl aimed that one-ha l f of hi s i ncome bel onged to hi s wife under Quebec 

commun i ty of property and therefore i n  effect , the i ncome s ho u l d  be  s p l it for 

tax purposes and each s pouse  taxed on  one-ha l f the tota l .  At f i rst i nstance, the 

I ncome Tax Appea l Board
28 found i n  favour of the taxpayer o n  the ba s i s  that com

mun ity o f  property exi sts from the i ncepti on  o f  marr i age
29 a nd  that the commun i ty 

i ncTudes a l l  i ncome30 . W. S .  F i s her , Q . C . i n  g i v i ng the j udgement of  the I ncome 

Tax Appeal  Board stated: 

" As a l ready i nd i cated , I am of the o p i n i on that the wi fe has  

a vested i nterest at  a l l t ime s  i n  her one-hal f of  the community 

property , whether i ncome or cap ita l ;  that the l egal community 

28 
. 

57  D . T . C .  478 . 

29Articl e 1 260  of Ti tle IV of Book 3 of the Civ i l Code. 
, 

30Articl e 1 272 , subparagra ph  2 ,  of Titl e IV  of Boo k  3 of  the C ivil C od e . 
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nof property u nder the Que bec  C i v i l Code i s  n o t  a separate 

and d i s ti nct  ' person ' such  as i s  env i saged i n  the defi niti o n s  
I 

in the C i v i l C od e  and i n  the vari ou s i ncome  tax acts; that 

the hus band i s  on l y  the agen t  for himsel f  and hi s wi fe i n  

respect  o f  the commun i ty of property; and that there i s  n o  

prov i s i on i n  the I ncome Tax Acts whi ch tax can be*l egal l y  

assessed agai n s t  the hu sband o n  the  ful l amoun t  o f  the i ncome  

ari s i n g from the  commun i ty property , s i nce  the hus band i s  not  

the owner o f  al l t he  property bu t only the owner of one-half 

thereof':31 

There i s  n o  doubt that at that t ime the ri ghts of a wi fe u nder the 

prov i sions of the Que bec  C iv i l  C ode  were very restricted. For i n stance, the wife 

cou l d  not  appear i n  j ud i c i al proceed i ngs wi thou t her husband or h i s authori zati on 

even i f  s he was a publ i c  trader or  not  common as to property nor  cou l d  s e  d o  s o  

even i f  s he was separate a s  t o  property except in l imited circumstances.32 

The Exchequer Cou rt of Canada reversed the I ncome Tax Appeal B oard33 

on the bas i s  that the wi fe had n o  i nterest  i n  t he commun i ty u n ti l the commun i ty 

was d i s so l ved . 

. 34 On appeal to the Supreme Court of Canada , the Supreme Court u phel d 
J 

the Exchequer Court deci s i on but d i sagreed with the Exchequer C ou rtts i nterpreta

ti on of the bas i s for taxati on . The Su preme Court hel d that community o f  property 

exi sted from the i nc epti on of  the marr iage . The Court acknowl edged that 11the 

31 P .  489 . 

32Arti c l e 1 76 of Chapter IV of Book 1 of the C i v i l Code . 

33 

34 

, 

5 9  D .  T .  C .  1 280 . 

62 D. T .  C . 1 005 . 
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hu sband and  wi fe are eo-owners of the  property11 3 5  h owever by v i rtue of  the  

prov i s i on s  of  the Code g i v i ng the  husband  a l mo st  excl u s ive r i ght� to deal wi th  

the .commun i ty pro perty , the  C ou rt was of  the  opi n i on that  any i ncome recei ved 

by the commun i ty was rece i ved  by the hu sband s i nce the wi fe had  no power to 

dea l  wi th i t .  At page 1 007 ,  Taschereau , J. stated: 

Then he  goes on: 

"It i s  thu s a p pare nt that , wi thou t  bei ng ' the  lord and master 

6f the commun i ty• as the anci ent a uthors u sed  to ca l l  h im, 

the h usband i s  the on l y  admi n i strator of  the commu n i ty ,  and  

has very broad powers. The husband administers the  three 

porti on s and co l l ects the i ncome from the port ions  whi ch are 

used to i ncrease  the common as sets . He a l s o  can d i spose  of  

th i s i ncome , h e  a l one  has the unrestricted enjoyment o f  th i s  

income, a n d  noth i ng can l eave the common fun d  u nless  i t  re

s ults from the expre ss i on of his wi s h . He rece i v es on h i s  

own account , and not  at a l l a s  agent or f i duci ary-for the  

benefi t of h i s wi fe . The  l atter wi thdraws n o  i ncome a nd her 

benefi t con s i s ts of  the i ncrease of the commun i ty of property 

of  which s he i s  eo-pro pri etor and i n  wh i ch s he has  a con-

ti ngent ri ght  to s hare i n  a future d iv i s i on. 1 1  

11 Thu s , i f  i t  i s  true , as I be l i eve  i t  to be� that the  

wi fe i s  eo-owner of the commun i ty property , i t  i s  also true 

that s h e  does not h ave  the exerci se  of the p l en i tude  of the 

ri ghts whi ch owners h i p normal l y  confers (406 C . C . ) . Her 

r i g ht i s  forml e s s , d i smembered ,  i n fe rior eve n  to the r i ght  

of one who has  bare owners h i p of  property in wh i ch another 

has  a l i fe-i ntere s t .  Her ri ght  i s  s tagnant , nearly s terile , 

35
At p. 1 008. 
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11becau s e  it  is  unproductive for the duration of  t h e  life 

of the husband . I t  is on ly at the disso l u tion of the 

community that the wife wil l  be vested with the  plenitud e  

of  her rights o f  ownership , which brings  with i t  t h e  jus 

utendi� fruendi et abutendi� of which her married statu s 

has  temporarily  deprived her . 

Thus s he withdraws no income from the  property of the 

community, of which the hu sband is the s o l e a dm i nistrator 

(1292 C.C.), without  being required , as a g enera1 ru l e ,  

to obtain the concu rrence of the wife . All incom e  is his, 

he may dis pose of it , he may aliena te it , eve n  g ratuitous l y� 

except for the restriction s  imposed by the law (1292 C.C.). 

The resu l t  is that the wife receives n o  income from commu nity 

property , that s he has  'no s a l ary ,  wages  and  remuneration ' , 

t hat s he ' receives  no thing from businesses , pro perty ,  offices 

a nd employments . '  Now,. this is precise l y  what is taxabl e .  

As  I have poin ted out earl ier ,  the Act does not addre s s  it

se l f  t0 capita l or owners hip of property . I t  addr·esses  i t

self to the person  and the amou nt of the tax is d etennined 

by the benefits the person·receives . S i nce the wife with -
J 

d raws no  benefit derived from the community property, it 

fo l l ows that the Departmen t  of Revenue cannot c1a·im anything 

from her . 1136 

36Pages  1008- 1 009 . 



- 49 -

The pre sent Quebec pos i t i on i s  s ubstanti a l l y  d i fferent in  that both 

s pouses  are equa� and  the acquests of each spouse are " hel d in undi v i d ed owner

sh i p each for one-ha l f 1 137 • Each s pouse  has the admi n i strati on, enj oyment  a n d  

free d i spo sal o f  a l l  h i s private pro perty a n d  acquests but cannot w i thout t h e  

concurrence o f  the other spouse , d i s pose  o f  h i s acquests by g ra tu i tou s  t i tl e  

i nter viv o s  wi th the excepti on of modest sums and  cu stomary presents�38 

No cases  have been deci ded under the new prov i s i ons� however in Ledu c  v. 

M . N . R . , 67 D . T . C .  5 0 1 , Mauri ce Bo i svert , Esq . , Q .C., s pea k i n g  for the Tax Appeal 

Board i n  an  o b i ter  remark  d i rected at the Sura d eci s i on, stated at p. 5 04 that: 

11 Al l that d i scus s i on appears to me to be q u i te academic. 

S i nce 1964 the C i v i l Code has u ndergon e  s everal importan t  

amendments  i n  respect of the statu s of hus ba nd s  and w ives  

i n  the Provi nce of Quebec and i n  respect of  the  r i g hts  of  

a marr i ed woman wi th regard to  property common to con sorts 

under the commun i ty of property system." 

I t  i s  poss i bl e  that u nder the present prov i s i on s  a different d eci s i on 

m i ght be arrived at  by the Courts . On the other hand when one  exami nes the 

prov i s i on s  of the present Quebec C i v i l  C ode , i t  i s  apparent that ne i ther s pouse  

has the r i ght to deal  wi th the  other s pouse ' s  acquests and  althoug h  each s pou s e  

h o  1 d.s hi s acquests one-ha 1 f for each spouse, t,he  other s pou se  ha s n o  ri .ght to 

deal  with thi s one-ha l f .  For exampl e ,  if a hu sband ho l d s  $ 1 , 000  that is an ac

quest , a l though $500 of thi s i s  deemed to be the property· of the wife , the w i fe 

stil l has no  power to dea l  wi th th i s  except to w i thhol d consent  i n  the cas e  of 

37Articl � 1266 ( n) , s ecti on  I, chapter first  A .  

38Arti cl e 1266 (o ) , secti on I I , chapter f i rst A. 
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gratu i tous d isposi tions i nter v ivos .  When l ooked at·from th i s  poi nt of  v i ew, 

t hen  i t  i s  sti l l  possi bl e to app ly  the Supreme Court ' s  reason i ng in t he Sura 

case to the acquests of each spouse and therefore tax the i ncome i n  the hands 

of the spouse that has ti tl e to the acquest, even though one-ha l f of  the acqu est 

i s  actu a l l y  the property of the other spouse . 

The d ecisi on i n  the Sura case was fol l owed wi th i n  a month i n  No . 738 v. 

M.N.R . , 62  D . T . C .  32 , where the ob i ter remarks of R . S.W . Fordham , Esq., Q . C. 

regard i ng u n i formi ty of tax l eg isl ati on  throughou t Canada are i nterest i ng . He 

stated : 

11 in wri t ing  the  judgment of  the. Supreme Court of Canada 

in the Sura a ppea l , Taschereau , J . , made on reference to 

M i nister of F i n ance v .  Ceci l R. Smi th, ( 1 927} A.C. 193 

[1 D . T . C . 92] , a Canad i a n  i ncome tax case , where i n Vi scount 

Ha l dane sa i d ,  at  page 1 97: 

Moreover , i t  i s  natura l that the i ntent ion was_ to 

tax on the same pri nci pl e throughout the who l e of  

Canada , rather than to  make the i nci dence of taxa-

ti on  depend on the varyi ng and d i vergent l aws o f  

the part icu l ar prov i nces . 

· · It seems to me that th i s  si gn i f icant statement has mar ked 
I 

app l i cab i l i ty in the i nstant  appea l  a l so . "  

I t  wou l d  a ppear therefore that there i s  some bas is  for the cl a i m  that 

the deci s ion  of the Supreme C ourt i n  the Sura case was founded u pon practi ca l  

grounds as much as on  l ega l  grounds . 

I f  one consi ders tha t i n  the case of g i ft tax and  estate tax , both 

of wh i ch are primaril y  provi nci a l  taxes , the commun i ty of  property has been 

he l d  to effect ive l y  g i ve each spouse a one-hal f i nterest i n  the commun i ty w i tho ut  
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the neces s i ty of any transfe r , then the Supreme C�urt•s d ec i s i on i n  the Sura 

case i s  o pen to further quest i on . I f  i t  i s  acknowl edged that the ex i stence of  
l 

a commun i ty of property reg ime per s e  i s  suffic i ent  to g i v e  the wi fe a one-hal f 

i nterest  i n  the commun i ty wi thout, the neces s i ty of a tran sfer  from the h u s ban d , 

then i t  i s  d i ffi cu l t  to see why th i s  same reason i ng can not  be a pp l i ed to  i ncome 

a s  o pposed to cap i ta l  s i nce in  both  i ns tances one i s  faced wi th the. 9 i fficu l ty 

of accou nti ng  for the div i s i on of assets between s pouses  when the customary 

transfer documents are not  emp l oyed . 

I f  one l oo ks at  the Sura d ec i s i on a s  promoti n g  u n i formi ·ty of the in-. 

ci dence of  income tax throughou t  Canada , a number of deve l opments have taken 

pl ace wi th i n  the l as t  d ecade s i nce the Sura dec i s i on wh i ch would i nd i cate a 

defi n i te ero s i on i n  th i s  pri nci pl e :  fi rstly , the vari ous prov i nces a l l l evy 

persona l and corporate taxes bu t these  var)' from 30o5% of the  federal tax i n  

Bri t i s h  Co l umb i a and Ontari o  to 42 . 5% of the federa l tax i n  Man i toba_; second ly� 

A l berta and the Mari t ime Prov i nces have abo l i s hed death and  g i ft taxes  w ith  t he 

i ntent ion  of attracti ng  private i nvestment cap i tal by mak i n g  these j ur i sdi ct i o n s  

tax haven s ; t h i rd l y ,  Quebec rece ntl y pas sed l eg i s l at i on prov i d i ng for the effec

tive  e l im inati on  of prov i n c i a l  corporate tax o n  i nvestment i ncome earned by 

compan i es that qua l i fy as  Quebec i nvestment corp�rati ons. 

i i ·. Property I ncome 

Al thou gh  there is n o  transfer for estate or g i ft tax purposes  of  

commun i ty of property wi th respect to the s pou ses• s hare i n  Ade v. M . N .R. ,  63 

D . T.C . 27 , the Tax Appea l  Board attri buted the royal ty i ncome from commun i ty 

property e nti re l y  to the husband s i nce the roya l t i es came from propert i e s  or i 

g i na l l y  owned by the hus band . I n  tha t case , the Tax Appea l Board acknowledged 

that the or i g i na l  property wou l d  not fal l wi th i n  the communi ty but  the royal ti e s  
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d i d  a nd a l l roya l ty i ncome had to be attr i buted to the hu s band. This d eci s i on 

i s  l ess than a page i n  l ength and n o  rea sons  were given for the Board ' s  f i nd i ng 
I 

as i t  d i d. However i t  i s  d i ff icu l t to reconci l e  the deci s i on wi th the Sura case , 

si nce i n  Sura the Court he l d  that i t  was the husband whq was actua l ly earn i ng the 

i ncome and  had fu l l  control over  i t .  I n  the Ade case , i f  one  a ss umes that both 

spou ses have an equa l i nterest  i n  the roya l t i es , then no acti ve act. js necessary 

by e i ther s pou se  and the i ncome accrues  from the property wh i ch i s  owned equa l ly .  

If thi s  i s  s o, then i t  i s  d i fficu l t to understand how the i ncome from the wi fe ' s  

porti on can be attr ibuted to the husband . 

b. Gi ft Tax 

I n  Leduc v. M . N . R� ( s upra) , the s pouses  made g i fts valued at s ome 

$1 86 , 000 out of  commun i ty property and each decl ared ha l f  the va l ue of  the g i fts 

and paid tax thereon . The M i n i s ter  o f  Nati ona l Revenue returned the  wi fe ' s  pay

ment and asses s ed the hus band o n  the enti re amount. The Tax Appea l  Board he l d  

that a l though  i n  1 963 the Quebec C i v i l Code g ranted  to the wi fe nei ther adm i n-

i strati on  nor  possess i on of commun i ty property , s he neverthel e s s  had  a r i ght  to 

the ownersh i p of one-ha l f of that property .  S i nce the wi fe had to concur i n  the 

mak i ng of the g i fts , s he became a taxpayer and as such was personal ly  taxab l e i n  

respect of  the aggregate va l ue  of the r i g hts.she gave. The Board stated : 39 

" I t i s  my opi n i on that the Mi n i ster comm i tted an error o f  

l aw by hav i ng  the a ppel l an t  a l o ne bear t h e  burde n  o f  the 

tax con nected wi th the g i fts . The appel l an t  cou l d  not , 

a l one , g i ve i n ter v i vos the property of the commu n i ty ,  he· 

cou l d  not therefore be assessed , a l one , o n  g i fts made by 

h imse l f  and h i s  wi fe . . . 

39At page 405 . 
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c. Estate Tax 

For purposes  of estate tax , i t  has  genera l l y  been accepted that one

hal f of the commun i ty property be l ongs  to each  s pou se  and i n  the case of d eath , 

on l y  one-ha l f of the commun i ty i s  taxed as  part of the e state of the deceasedp40 

Thi s was acknowl edged even  i n  the Sura ca se  where the Supreme Court s a i d: 
... 

... . .' A s  M i gnau l t  aga i n  po i nts ou t ,  the l aw s tate s  pos i ti vely 

tha t the commun i ty beg i n s wi th the marri age ( art. 1269) , and  

that it  ends wi th the  marr i age . 

If  i t  were not s o , and i f  the wi fe were not eo-owner of  the 

commun i ty property s he wou l d ,  when the commun i ty i s  d i ssolved, 

have to pay succes s i on duti es , for i t  wou l d  then be a matter 

of  a trasmi s s i on of property from her husband to her. But, 

th i s  i s  not  the case , for there i s  n o  tran sm i s s i on , but a 

parti t i on i n  whi c h  s he ta kes the port ion  wh i ch i s  returned 

to her a nd whi c h  bel onged to her s i nce the marri age. What 

s he rece ives does not come from the patrimony of her husband . "  

I t  i s  acknowl edged that th i s  method of  d ea l ing wi th  crnnnunity property 

far estate tax purposes  ha s worked a great benefi t to tax payers i n  Quebec who 

are subject to commun i ty of property . 4
1 

The ·quest i on i s  academ i c  i n  Alberta 

s i nce there are no  esta te or g i ft taxes . 

d. Renu nc i ati on of  Commun i ty 

A l thoug h  the wi fe has  a one-half i nterest  i n  the commun i ty property 

u pon  marri age , i f  the wi fe s hou l d  release her commun i ty r i ghts pri or to marri age , 

40Bern i er-Frege�u v. M . N. R . , 57  D . T. C. 1005 a t  page 1009. 

41cf. Studies of the Roya l C ommi s s i on on Taxati on ,  N o . 10, nraxati o n  of  
the  Fami  ly11, June , 1964 , page  3 9 . 



- 54 

-

there i s  no good a nd valuable asset  whi ch she i s  g i v i ng u p  i n  return for any 

consi derati on she mi ght g i ve for thi s renunci ati on . 42 I n  thi s  respect the 
1 

treatment of the commun i ty i nterest  i s  ana l ogous to the treatment  afforded the 

dower i ntere s t.43 

2 .  Fore i gn Commun i ti es i n  Canad i an Jur i sd i ct i ons  

a .  I ncome Taxes  

i .  Common Law Prov i nces 

The fi rst  case to dea l wi th the tax pos i t i on of spous es li v i ng u nder 

commun i ty of property i n  the common  law prov i nces  of Canada was Rees e  v .  M . N . R.� 

55 D . T . C .  488 , where a Un i ted  State s  c i ti zen dom i c i l ed and marr i e d  i n  Ca l i forn i a  

b�t employed in Al berta , attempted to s p l i t  h i s royal ty i ncome from a company i n  

Cali fornia between himse l f  and  h i s s pou s e . The I ncome Tax Appeal  B oard hel d  tha t  

the hu s band had· n o t  transferred one -ha l f  the royal ty i ncome t o  his wi fe s i nce this  

was a l ways hers  under the commu ni ty of property regime and  therefore the a ttri bu

ti on ru l es fou nd i n  the I ncome Tax Act d i d  not attri bute the incom e  she received 

to him . I t  i s  interesti ng  to n ote that  W. S .  Fi she r , E sq . , Q . C .  wrote the judg

ment of the Boa rd i n  thi s  case  and wa s a l so the one who wrote the judgmen t  of  

the I ncome Tax Appeal Board in  the Sura case  at  fi rst i nstance . The  Reese ca se 

was not appea l ed by the M i n i ster of Nati onal· Revenue, however on a ppea l  i n  the 

·Sura ca se , W. S. Fi sher , E sq . , Q . c . •s j udgment was reversed . 

The Reese  dec i s i on was n ot fol l owed i n  Skelton v. M . N . R . , 5 6  D.T.C . 1 47 ,  

where the I ncome Tax Appea l Board wou l d  n ot a l l ow the U n i ted  States c i t i zen  who 

became the part owner  of a ranch i n  Bri ti sh Columbi a  to a pporti o n  h i s i ncome  

42  The Royal Tru st Co . e t  a l  v .  M . N.R . , [ 1 948] Ex . C . R. 34 and  3 D .T . C .  1 084 . 

43cf .  Germa n v. M.N . R . , 57 D . T.C . 1 2 1 6 .  
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equa l l y  between himse l f  and hi s wife. A l though i n  I daho the commun i ty of  property 

l egi s l ati on made the i ncome equa l ly  the property of each s pou s e , thi s was not the 
I 

bas i s  for taxati on i n  Canada and the commun i ty was not  recogn i zed . Both No. 676 v. 

M . N . R . , 60 D.T . C. 42 and Pope v. M.N . R . , 60 D . T . C .  456 dea l i ng wi th commun i ty of 

property in Was hi ngton and Bel gi um respecti ve ly  fo l l owed the S ke l ton ca se  and  i t  

has been genera l ly  accepted i n  common l aw jur i sd i cti ons that  the comm�nity of 

property under whi ch s pou s es are marri ed wi l l  not be  effective  to s p l i t  i ncome 

for i n come tax purposes in a common l aw prov i nce . 

( i i ) Quebec 

Bedford v. M. N.R. , 64 D . T.C . 4 1 9 i nvo l ved s pou ses  dom i c i l ed i n  Ca l i fornia 

but res i dent  i n  Quebec and the Tax Appea l Board stated the current  pos i ti on a s  

fo l l ows : 44  

" I t i s  my f i n d i ng that the C i v i l Code  of Ca l i forn i a ,  U .S.A . , 

wi th res pect to the matri mon i a l regime of the a ppel l an t  and 

hi s wi fe , l i v i ng together in  Canadas bears n o  wei ght at a l l 

on  the a pp l i cati on of the I ncome  Tax Act of Canada . It  ma kes 

n o  d i fference whatsover if the regime i s  a l i ke or different 

from the regime of  commun i ty of property a s  i t  ex i sts i n  the 

Provi nce of Quebec. The I ncome Tax Act of  Canada con s i d ers 

s o l e l y  the res i dence  and the ' re l ati onshi p between the res i d ent 

a nd hi s revenue . For the Canad i a n  Act , n o  con s i deration i s  

given  to any matrimon i a l  s eparati on of property . It appl i es 

on l y  to persons  and  the res i dence i s  the d etermin i ng factor."  

{i i i )  Transfers  Pri or to C omi ng to  Canada  

Al though Canadian juri sd i cti ons  therefore have not recogni zed forei gn 

community of  pro perty'rel ationshi ps  between s pou ses , they have had to dea l  wi th 

44
Page 423 . 
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i nstances where parti es under con�un ity of proper�y have transferred assets 

pursuant to the commun i ty reg ime 

M.N.R. , 64 D . T . C .  51 58 , the spous 

or to comi ng to Canada . I n  Wertman v. 

:ere marri ed  i n  Po l and and  e ntered i nto a 

commun ity of property arrangement n accordance wi th the custom preva i l i ng in  

that cou ntry . They came to Canada and brou ght wi th  them certa i n  funds , invested 

these and subsequ ent ly ,  the i ncome from th i s  investment, an a partment house , was 

taxed enti re l y  to the husband .  The Court he l d that the attributio n  sect i on  of  

the I ncome Tax Act  (now secti on  74 ) a pp l i ed so  that  it  was necessary to  trace 

the orig i n  of the wi fe ' s  port ion  of the monies and when  this was done it was 

found that the monies comi ng to the husband from Swi tzerl and a l thoug h  they were 

part of the commu n i ty and therefore owned equ a l ly by the spouses, actua l l y  came 

from the husband ' s  assets and therefore for i ncome tax pur·poses, the i ncome had 

to be attri bu ted to the husband . 

The dec isi o n  i n  the Wertman case was g iven a very narrow mean i ng in 

Dupl e s s is v. M.N.R. , 71 D . T . C .  1 53, where i n  the Court found that mon i es brought 

to Canada by spouses from South Afri ca were the property of the spouses i n  a ccor

dance wi th the antenu pti a l  contract en tered in to i n  South Afri ca prior  to the i r  

marriage  i n  1 94 9 . The husband had transferred certa in assets to the wi fe pursuant 

to this con tract and the wife depos ited these mon i es i n  Sou th Afri ca pri or  to 

immi grati on from that coun try; the husband also had d eposi ted certa i n  mon i es in 

Sou th Africa prior to immi grati on . The Court he l d that the attri but ion  ru l es 

d id not  operate to  tax income arising from property transferred by an  i ndiv i d ual 

to a spouse b efore such i ndiv idua l  became a resi d ent of  Canad a  and stated that:4 5  

45Page 156 . 
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"The correct pri n c i ple whi ch str i kes me a s  governi ng the 

cru c i al ques ti on i n  thi s matter i s  that , whi le the Act 

clearly re aches out i ts tentacles all over  the world to 

gather in every b i t  of i ncome to whi ch a taxpayer is en

ti tled , i t  does not purport to  u se those  s elfs am e  tentacles 

to explore for poss i ble transfers of  property whi ch an 
. 

immi grant taxpayer may have made to hi s wi fe before stepp i ng 

on  to our Canad i an shores for the purpose of  carvi n g  o ut a 

home for himself and hi s fam i ly i n  a n ew land . In other 

words , i t  i s  my v i ew that , whi le the Act clearly exerts 

its sway over i nd i v i duals born i n  thi s  coun try from the 

cradle to the grave so long as they remai n  res i dents o f  

Canada , i t  only assumes the r i ght to wield s u ch power over 

other i nd i v i duals i n  the world from the t ime  they ta ke u p  

res i d ence  i n  Canada , and that i t  would b e  fundam ental ly 

u n sound to hold otherwi se  . . . 

Statemen ts i n  the Hertman case  to the contrary were i nd i cated to be 

obi ter a nd not b i nd i ng on the Board . 

b .  Estate Tax 

The treatment  of commun i ty of propenty assets upon  the d eath of one of  

the s pou s es ha s had a varyi ng hi story als o . The Ontar i o Court  of  Appeal i n  

Beaudo i n v. Trudel , [1 937] 1 D . L . R .  2 1 6 ,  recogn i zed the Que bec  commun i ty of  prop-

erty reg i me for the purpose of ascerta i n i ng the a s sets of  the wi fe on her d eath 

even though the s pouses  were res i dent and domi c i led in Onta ri o  at the time o f  her 

d eath .  The Court however woul d not appiy the ent i re commun i ty of  property regi me 

so  a s  to determ i ne who was to succeed to the w ife ' s  porti o n  of  the a ssets , but for 
� 

that purpose stated  tha t the Ontar i o  l aw deali ng wi th i ntes tate s uccess i on a ppli ed. 
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I n  P i n ku s  v. M.N.R. , 6 9  D.T . C. 787 ,  the-Tax-Appea l  Board a cknowl edged that 

the commu n i ty of property regime whi ch appl i ed to the s pouses , ori g i na l ly marr i ed  
l 

i n  Pql and bu t res i d i ng i n  Quebec at the time of  the hu s band•s death ,  resu l ted i n  

an. equa l  d iv i s i on of  the commun i ty a s sets on  hi s death. 

The more i ntere sti ng case  however i s  M.N.R. v. Faure , 73  D .T.C . 5236 , 

wherei n the deceas ed was marr i ed i n  Bel gium under a matr imoni a l  regime of commun i ty 

of acques ts whi ch was sancti oned by the Que bec C iv i l Cod e. Under the marriag e  con

tract the s pou ses  sti pu l ated that  the whol e of the commu n i ty shou l d  bel ong wi th 

ful l r i ght of ownershi p  to the s u rv iv i ng s pou se . When the deceased d i ed i n  Quebec� 

h i s spou s e  i nheri ted  hi s property u nder hi s wi l l  and the M i n i ster  of Nat i o na1 Revenue 

�ought to tax the deceased•s share of the commun i ty argu i ng tha t prior to his d eath , 

the deceased  was capab l e of d i s pos i ng of ha l f  the assets of the commun ity of acquests 

and  con s equent ly  that thi s was property pa ssing  to his  wi dow on hi s d eath whi ch 

shou l d  be  i nc l uded i n  the l i s t  of assets transmi tted . The Federa l Court of  Canada 

Tri a l Div i s i on hel d that the surv iv i ng spouse  was at  the time of  the decea sed s pou se's 

death , d eemed to have been the owner of the a ssets i n  the commun i ty from the d ate 

of  thei r  purchase and  thi s  bei ng the case , n o  part of  the commun i ty cou l d be taxed 

by the M i n i ster. 

The ca se  i s  s i gn i fi cant  for a number of rea sons. Fi rstly , i t  recogn i zes 

that a surv i v i ng spou se may be deemed to have 'the enti re i nterest  at the moment of 

death even  though duri ng the l i fetime i t  i s  u nkown whether the s pouse has a l l  o r  

none  o f  the i n terest  s i nce  thi s  can on ly  b e  determi ned by the death o f  o n e  of  the 

s pouses . Second l y ,  there i s  a c l ear i nd i cati on  here that  prov i n c i a l  l aw govern i ng 

the property r ights of the s pou ses  i s  recogn i zed for federa l tax purposes  and i n  

thi s  cas e , e state tax. Admi tted l y ,  this was expres s l y  recogni zed by the s tatute 

s i nce section 71 (e ) of the Estate Tax Act , S.C. 1958 , c. 2 9, prov i ded :  
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11(2) For the purpose s  of th i s  secti on , 

(e ) notwi ths tandi ng a nything  i n  thi s  sect i o n  the ex"" 

3 .  S ummary 

I 

pres s i on i n  paragraph (a ) of s ubsection ( 1 )  

'property of whi eh the d ecease.d was , i mmed i 

ately pri or  to h i s  death , competent to d i spose' 

does not i nc l ude  the share of the spousft of  

the  deceas ed i n  any commun i ty of  property that  

exi sted between the deceased  and such s pous e  

i mmed i atel y  pri or to hi s death. 11 

From an exami nati on of the tax treatmen t of communi ty of property regimes 

in Canada� .i t  i s  ev i den t th�t the i r  treatment for tax purpose s  is not comp l e te l y  

cl ear . Therefore , i n  drafti ng any matrimon i a l property reg ime for A l berta , thought 

shou l d be g i ve n  to how the i nterest of the s pouses i s  descri bed and i n  parti c u l ar) 

the amoun t  of control each spouse  has  over any commun i ty a s set. If i t  i s  fe l t  that  

the  i ncome a s  we l l a s  other property is  to  be  d i v i d ed wi th the max imum i ncome tax 

sav i ng  then very expl i c i t  prov i s i on s  must  be i nserted i n  the l egis l ation s i nce  the 

courts have been re l uctant to sancti on i ncome sp l i tt i ng for i nc ome tax purpose s . 

B .  The Un i ted  States Experi ence 

1 .  H i story 

. a .  Or i g i n  

The ori g i n  of the commun i ty property system has nev er been sat i sfactor i l y  

determi ned , however i t  i s  acknowl edged that  i t  was not  devel oped by the common 1aw46 

46Jackson ,  J . P . , 1 1 Commun i ty Property and Federal Taxes " ,  (1958) 1 2 S.t�.L.J. 1 .  
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nor wa s i t  d er ived from the Roman l aw.47 
One wri ter· suggests that  the system had 

i ts ori g i ns i n  the l aws of the V i s i goths . 48 After a v i ccory i n  batt l e ,  the women 

and men together gathered s po i l s  of v ictory and shared the l oot e4ua 1 1 y .  I n  the i r  

conquest  of Spa i n ,  they a re supposed to have brought i nto the Span i sh C i v i l Law 

thi s  concept  of  equa l shari ng between  man and wi fe of  the accumu l ati ons  of  the 

marri age . 

I ntermed i atel y ,  the system has been traced to the l aws of  France and  ·of 

Spa i n  a nd i t  i s  from thes e  j ur i sd i ct i ons that i t  was transp l a nted i nto certa i n  of  

the states of  the Un i ted States. 

b. · States  Havi ng Commu n i ty of  Property 

There are e i ght commun i ty of property. states  - Ar i zona , Cali fornia, 

Idaho , Lou i s i ana , Nevada , New Mex i co , Texas and Washi ngton -and whil e the l aws 

of these  e i ght states have some bas ic concept of  marita l partnershi � , they d o  

have d i fferent hi stories a nd d o  vary i n  substanti a l  d eta i l . For exampl e ,  Lou i siana  

derived i ts sys tem from the c iv i l l aw of France a nd from the Napo l eon i c  C od e  whereas 

Texas der ived i ts system from the Span i sh l aw via Mex ico. The common l aw tra i n i ng 

of most  Amer ican  l awyers has i nfl u enced the commun i ty of  property concepts i n  the 

States and as  a resu l t by l eg i s l ati on  and jud i ci a l  d eci s i o n, the l aws of  several 

commun i ty property states differ i n  important detail . I n  C a l i fornia and Washi ngton 

i ncome der ived from separate property i s  the separate i ncome of the s eparate own er ,  

however i n  Texa s and Lou i s i ana such i ncome i s  commun i ty .  I n  the case of New Mex i co 

i ts sys tem is a hybr i d  a nd perha ps not a true commun i ty of  property system a t  a l l 

s i nce the wife , whi l e  e nt itl ed  to a vested ha l f  i nterest  i n  the marri age accumu l a 

ti on s  upon her husband ' s  death , i s  not g iven  any power of tes tamentary dispos i ti on 

� C . J . S. ,  § 46l b .  

48
Jackson , op . ci t . , page 1 ,  note 2 .  
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over her ha l f  of the communi ty in the event of her pri or death. I n  thi s res pect 

the New Mexico l aw differs from c ivil l aw and from the l aw of  other commun i ty 

property states . 

There are fou r  pri n cipa l theories a s  to what  the commun i ty of hu sband 

a nd wi fe is : 

( 1 )  The  earl ier Ca l ifornia theory of single ownership i n  tRe husband 

with an  expectancy given to the wi fe ; 

( 2 ) The  entity theory a pp l i ed to the Washington d i v i s i on under which 

the enti ty of h u sband and  wife i s  the owner of the property .  In th i s e nti ty the  

members are  equa l i n  r i ght and i nterest a l though the  husband i n  constituted by 

the statute the managing a gent of the enti ty ;  

( 3 )  The tru st  theory which i s  e s pou sed i n  Texas  and which ho lds  that 

the i nterests of  the s po u ses· are beneficial l y  equ a l  but·that the l ega l  t i t le  is 

i n  the hus ban d , the wi fe ' s  i nterest  be i ng vested but equ i tabl e; 

(4)  The dua l  ownership theory fol l owed i n  Idaho , Arizona , Nevada a nd 

New Mexico under  whi ch each s pous e  owns an  undiv i ded indiv i sibl e l ega l  t i t l e to . 

one ha l f .

49  

2 .  Lega l Nature of Wife ' s  I nterest  

The  genera l  pri ncipl e unde rl yi ng t.he  sys tem of commu nity property i s  

that a l l property acqu i red during marriage by, the i ndustry and  labor of  e i ther 

the hu sband or  the wi fe together with the produce  and increase thereof , be l ongs 

benefi cial ly  to both during the continuance of the marr i age . Therefore a l though 

the commu n i ty property l aws in different states differ , they are a l l in agreement 

in prov i ding that property acqu i red by the s pouse  dur i ng  marri age  is commun i ty 

490liver , C.J . ,.  "Commun i ty Pro perty and the Taxat i on  of  Fam i l y  I ncome", 
( 1 94 1 -42) 20 Texas  Law Review , 532 at 541 . 
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pro perty .  (Ari z. Rev . Sta t .  Ann . §25 -2 1 1 ;  C a  1 . ·C i v  . .  Code § § 687 , 5 1 1 0 ;  I d a ho 

Code Ann . §32-906; La . C i v . Code Ann . , art. 2334; Nev . Rev . Sta t . § 1 23 . 220; 

N. Mex . Stat . Ann . § 57 -4-1 ;  Vernon ' s  Tex . Stat. Ann . ,  a rt .  56 1 9;
' 

Wash . Rev . 

Code §26 . 1 6 . 030 . } 

The prec i s e  nature of the commun i ty of property has n ever  bee n  sat is

factori l y  defi ned and a l though  i t  i s  not  a l ega l  enti ty s eparate from the 

s pou ses , it has  been suggested that the mari ta l c ommun i ty is essent i a l l y  a 

11bu s i n ess concern 1 1  but i s  i n  no sense  a corporati on . 50  

In  dea l i ng wi th  th i s  prob l em ,  certa i n  wri ters have attr i buted the  

d i ffi c u l ties to  the fact  tha t the  commun i ty property concept  i s  a l i en to the  

common l aw .  

"The prec i se nature of t he wi fe ' s i nterest under  the communi ty 

system o f  shared own ersh i p and u n i tary con trol has been a source 

of consi derab l e specu l ati on , some fru i tfu l a nd some o therwi se. 

L awyers , l i ke others , mu st  work  wi th categor i e se I t  i s  not 

strange , therefore , that the commun i ty has been compared  to a 

partners h i p ,  a trust , an estate by the enti rety, an i nc hoate 

dower r i ght , and a n  he i r ' s  expectancy . I t  ha s been fran k l y 

concl uded that the wi fe ' s  i nterest  i s  s u i  gener i s , defyi n g  

common l aw cri teri a .  When, confronted wi th  someth i ng a l i en to 

t he i r  way of thin ki ng , l awyers and judges, ra i sed on common 

l aw termi nol ogy , have , a s  a way out of the i r d i ffi cu l t i e s , 

se i zed  u pon the concepts of ' vested i nterest' and ' expectancy ' 

i n  order to dea l wi th the wi fe ' s  property r i gh t . I t  wou l d  a p

pear to have made l i ttl e d i fference whi ch of  these  two concepts 

was ·empl oyed i n  descr i bi ng the wi fe's i ntere s t. 

50 
2 41 C . J . S . , §46 a ,  page 986 . 
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" It i s  not surpr is ing that th is  d i chotomy , wh i ch has preva i led 

i n  the private l aw of carrnnuni ty property., has bee n  carr i ed over 

i nt o  the federa l l aw of estate and g i ft tax, as well as the  i n-

come  tax . These revenue  measures \'le re constructed ent i rely u pon 

a c ommon  law system of ownersh i p ,  and n o  consi derati on  was g i ve n  

t o  the commun i ty property system . .. 5 1  

3 .  The Tax Treatment of Commun i ty Property 

a .  I n i ti al Pos i t i on 

T he i n i ti a l posi ti on  of  the U . S .  Treasury was to consent  to a h usband a nd 

wi fe d iv i d i ng commun i ty i ncome and mak i ng separate returns thereof .  Th i s  posi t i o n  

was confirmed i n  1 920 by the Treasury for a l l  community o f  property states except  

Cali forn i a  where u nder the then l aw, the  i nterest of  the w ife was consi d ered to be 

i n  t he expectancy of
.

i nheri ti ng from the husband . The ri g ht to d iv i de the  i ncom e  

was fi rst wri tten i nto regu l at i ons i n  1 92 1 . 5 2  

b. Deve l opment of the Contro l Doctri ne  
i .  I ncome Tax 

I n  order to c l ar i fy the tax posi ti on  the Treasury brought  a test case, 

Uni ted Sta tes v. Robbi ns , ( 1 925) 269  U . S. 3 1 5 ,  to determi ne i f  the husban d  i n  

Ca l iforn i a  cou l d  spl i t  h i s  i ncome wi th h is  wi fe for tax purposes . The Su preme Court 

of the Un i ted States fou nd that the wi fe had  a mere expectancy, however  stated that 
I 

even  i f  they were wrong  as to the l aw of Ca l i forn i a  and assum i ng that the wi fe had  

an  i nterest i n  the  commun i ty i ncome "that  Congress cou l d  tax i f  i t  so  m i n ded, it 
53 does not fo l l ow that Congress cou l d  n ot tax the husband for the  \'/ho l e . "  

5 1 Hammonds , O.W. and Ray , G.E. , 1 1 Federa l Tax Probl ems i n  Commun i ty Propertyn 
( 1 954 )  8 S . W . L . J .  1 27 at page 1 3 1 -1 32 . 

520 l i ver ,  C.J . , . "Commun i ty Property and the Taxat i on  of Fam i l y  I ncome . . 
( 1 94 1 -42 ) 20 Tex . L . R .  page 534 . 

53 Page 32 7 . 
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' 'Althoug h  restri cted i n  the matter of g i fts , etc. , he a l one  

has the d {s pos i ti on of the  fund . He may s pend  i t  substan ti a l l y  
I 

a s  he  c hooses and i f  he waste s  i t  i n  d ebauchery , t he wi fe has  

n o  redress . . . .  H i s l i a bi l i ty for h i s wi fe ' s  s upport comes from 

a d i fferent source and ex i sts whether there i s  commu n i ty prop

erty or  not . That h e  may be  taxed  for such  a fund  seems to  

u s  t o  need no argument .  T he  same a nd further  consi dera ti ons . 

l ead to the conc l u s i on tha t i t  was i ntended to tax h im  for the 

who l e .  For not o n l y  shou l d  he who has al l the  power b ear the 

burden , a nd not  on ly  i s  the husband the most obv i ous target 

for the shaft, but the fund  taxed , whi l e  l i a b l e to be ta ken 

for h i s d ebts, i s  n ot l i abl e to be  taken· for the  wife's , Civil 

Code , § 1 67 , so that the remedy fol" her fa i 1 ure  to pay might 

be hard to fi nd . The reasons  for ho l d i ng h i m  are a t  l ea st as  

s trong as  those  for  hol d i ng tru stees in  the cas es-where they are  

l i ab l e under the l aw . " 

I t  wi l l  be n oti ced that the control argument a l thoug h  ob i ter to the d ec i s i on s i nce  

the  Court had  a l ready found  the  wi fe hav i ng no present i nterest, was stated to be  

the  cr i teri a i n  d etermi n i ng taxabi l i ty for federa l tax purposes. I n  compar i ng th i s 

dec i si on to the Sura case  i n  the Supreme Court of Canada , i t  wi l l  be  see n  that the  
J 

same reasoni ng was a ppl i ed by the Supreme Court  of  Canada whe n  i t  d i sall owed the 

hu s band ' s  c l a im  to sp l i t  h i s  i ncome wi th h i s wife . 

The dec i s i on i n  the  Robbins case  res u l ted i n  the h u s band  even  hav i ng to 

i ncl ude  h i s wi fe ' s earn i ngs i n  h i s r�turn because  of his management a nd  control 

over them a s  part of the commun i ty, a l though thi s was not the c a se  i n  a ny of the 

. other state s . The effect of thi s was mo l l i fied to a certa i n  exten t  i n  He l veri ng v. 

Hi"ckman , 70 F ,  (2d ) 985 , (1934) wh i ch hel d that  the  husban d  and wife i n  C a l i fornia 

c ou l d contract that her sa l ary s hou l d be separate property. 
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I n  order to overcome the dec i s i on i n  the Robb i ns case , Ca l i forn i a  i n  

192 7 added a prov i s i on to i ts C i v i l C ode dec l ari ng  that the i n terests o f  hu s band  

and wi fe i n  the communi ty property to  be presen t , ex i sti ng  and  equa 1 . 54 

i i. E sta te Tax 

I n  the estate tax fi el d the case of Tyl er v .  Un i ted States, (1929 )  

281 U . S .  497 hel d that there was a taxa bl e death transfer at  the de��h of  a 

tenant by entireties des p i te the common law pri nc i pl e  that hu s band  and wi fe are 

one and that the surv iv i ng tenants by enti ret i es takes the who l e  a s  if he owned 

i t  from the beg i nn i ng. T he a pp l i ca bl e  porti on  of the Revenue Act provi ded 

11Sec . 202. That the va l ue of the gross  estate o f  the 

decedent s ha l l be determi ned by i nc l ud i ng the va l ue at  

the time of  hi s death of a l l property , rea l  or persona l , 

tan g i b l e  or i ntang i bl e , wherever s i tuated : 

(c ) To the extent of the interest  therei n hel d 

joi nt ly  or a s  tenants i n  [by] the ent irety 

by the decedent and any o ther person , or 

depos i ted i n  banks  or other i nsti tu t i ons  

in  the ir  j o i n t  names and  paya b l e  to e i ther 

or -the surv i vor ,  except such  part thereof 

as may be s hqwn to have ori g i na l l y  bel onged 

to s uch  other �erson and never to have be

l onged to the decedent. 1155  

In dea l i n g  wi th the  case  the Court went  on  to say: 

1 1 Death dut ies rest  u pon the pri nc i pl e  that death i s  the 

'generati ng source ' from whi c h  the author i ty to impose 

such  taxes takes i ts bei ng , and 1i t i s  the power to 

54ca l . C i v . C ode (1941 ) §16l . a. 

55 Pages 500 -501 . 
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11transm i t or the  tran sm i ssi on or rece i pt  of  property by 

death wh i ch i s  the su bject l ev i ed u pon  a l l death  dut i es . ' 

. . .  I f  the event  i s  death and the resu l t  wh i ch i s  made for· 

the occasi on  of  the tax i s  the bri ng i ng i nto be i ng or 

the en l argemen t  of property ri ghts, and C ongress chooses  

to treat the tax imposed u pon that resu l t  a s  a d eat� du ty ,  

even though , strictly� i n  the a bsence of an  expressi on o f  

the l eg i s l ati ve  wi l l , i t  m i g ht not thus b e  denom i nated , 

there i s  noth ing i n  the Consti tuti on which stands in the 

way . "  

· 1 1Taxa ti  o n , as i t  many times has been sa i d , i s  emi nentl y 

practi cal , and a practi cal  mi nd , con s i deri ng res u l ts, 

wou l d  have some d i ffi cu l ty i n  accepti ng  the conclusi on 

that the death of  one  of the tenants i n  each  of  these 

ca s es d i d  not have the effect of pa s s i ng to the surv i vor 

s u bstanti al r i ghts ,  in res pect of the property� thereto

fore never enj oyed by such  surv ivor .  Before the death 

of the hu sband , . . . the wi fe had the r i g ht to possess 

a nd u s e  the who 1 e property , but s o , a 1 so , had hel" hus band; 

she cou l d  n ot dispose of the property except wi th  her 

hu s band ' s  concurrence ; her rights ·were hedged about at a l l 

poi nts by the equa l  ri ghts of her husband. At  h i s  death , 

however , and because  of i t ,  s he , for the f irst  time , became 

enti tl ed to excl us i ve po sses s i on , use  and enjoyment; she 

ceased to ho l d  the property subject to quali fi cati ons im

po sed by the l aw re l ati ng to tenancy by the ent irety ,  and 

became ent it l ed  to ho l d and enjoy it abs o l u te l y  a s  her own ; 

a nd then , and then only, s he acqu ired  the power , n ot there -
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1 1 tofore possessed , of d i s pos i ng of the property by an  

exerci se of  her  so l e wi l l .  T hus the death o f  ore of  

the  part i es to  the  tenancy became the  •gene rati ng source• 

of important  and defi nite access i ons to the  property 

ri g hts of the other . These c i rcumstances , together w i th  

t he  fact, t he  ex i s tence of wh i ch t he  s tatute requires , 

that n o  part of the property orgi na l l y  had  be l onged to  

the  wi fe , are s uff i c i ent , i n  our  op i n i on , to  ma ke va l i d  

the i nc l us i on of the property i n  the gross estate whi c h  

forms the primary base for the measurement of the tax . 

And i n  that v i ew the resu l ti ng tax attr i buta b l e to such 

property is  p l a i n l y  i nd i rect ... 

The Tyl er case dea l t  with tenanci es he l d by res i dents o f  Maryl and  and  

Pennsylvania a nd a l though  the  Court  affirmed that  a taxi ng power d i d  ex i s t  i n  the  

Federal Government , in  fact  pri or to  1 942 , the federa l  tax s truc ture too k  i nto 

account the d iv i s i on of ownersh i p i n  c ommuni ty property and  o n  the death of o ne  

of the s pouses , s u bj ected t o  an estate tax o n l y  that s pouse's one  ha l f  o f  the 

commun i ty property .
56 

After the C a l i forn i a  amendment  i n  · 1 927 , the. �u preme �ourt affi rmed  i n  

United S tates v .  Ma l co l m , ( 1 930 ) 282 U . S . 7 92� that the husband a nd wi fe cou l d  

s p lit their i ncome i n  the State of C a l i forn i a . 

. c .  The 0\vnersh i p  Tes t 

F l ushed wi th the success in Robbi ns , the revenue  autho r i ti es brought  

tes t cases to determi ne the  i ncome tax status  o f  commun i ty property i ncome i n  

the Sta tes o f  Was hi ngton , Ari zona , Lou i s i ana and Texas. The dec i s i on i n  Poe  v. 

56Hammonds and Ray , 1 1 Federal Tax Prob l ems i n  C ommun i ty Property .. (1 954 ) 
8 S . W . L . J . . 1 27 a t  page 1 45-1 56 .  
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" tofore possessed , of d i sposi ng of the property by a n  

exerci se o f  her s o  1 e w i  1 1  • Thus the d e·a th of one  of 
I 

the parti es to the tenancy became the ' generati ng sou rc e• 

of important  and d efi n i te accessi ons to the property 

ri g hts of  the other . These c i rcumstances , together w i th  

the fac t , the  ex i stence of wh i ch the  statute req�i res , 

that n o  part of  the property orgi na l l y  had be l onged to  

the  wi fe , are suffi c i ent , i n  our  op i n i on , to  make va l id
. 

the i nc l usi on of the pro perty i n  the gross estate wh i c h  

forms the primary base for the measurement o f  the tax . 

And i n  that view the resul ti ng tax attr i buta b l e to suc h  

property is  p l a i n l y  i nd i rect. "  

The Tyl er case d ea l t wi th tenanci es he l d by resi dents of Maryl and  and 

Pennsyl van i a  and a l thoug h  the Court affirmed that a tax i ng p ower d i d  ex i st i n  the 

Federal Government , in fact pri or  to 1 942 , the federal tax struc ture too k  i nto 

account the d iv i si on of ownersh i p  i n  c ommu n i ty property and  on the death of one  

of the spouses , subjected to  an  estate tax on l y  that spouse's one  ha l f  of  the  

commun i ty property. 56 

After the Ca l i forn i a amendment  in 1 927 , the. �u preme �ourt affi rmed i n  

Un i ted States v .  Ma l co l m , ( 1 930 ) 282 U. S .  7 92 , that the  husban d  a nd wi fe c ou l d  

sp l i t  the ir  i ncome i n  the State o f  Ca l i forn i a . 

. c. The Ownersh i p  Test 

F l ushed wi th the success i n  Robbi ns , the revenue authori ti es brought  

test cases to determi ne the  i n come tax status of commun i ty property i ncome i n  

the States of  Washi ngton , Ari zona , Lou isi ana and Texas. The dec i si on  i n  Poe v. 

- ... .... .... 

56Hammonds and Ray , " Federal Tax Prob l ems i n  C ommun i ty Property"  ( 1 954) 8 S. W.L . J. -1 27 a t  page 1 45-1 56 .  
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Seaborn, (1 930 ) . 282 U . S. 1 01 ,  d ea l t  wi th the Washi ngton posi t i on a nd  the Court 

founQ that the i ncome from commun i t i es shou l d  be taxed equa l l y  to the  h usband and 
I 

wi fe. I n  coming to i ts dec i si on , the Court found that i n  Washi ngton the  wi fe has 

11a vested property r i ght  i n  the commun i ty property , equ a l  wi th that of  her  husband; 

a nd i n  the i ncome of  the commun i ty ,  i ncl ud i ng· sa l ari es o r  wages o r  e i ther husband  

o r  wi fe , or both . .. 57 

I n  d ea l i ng wi th the contro l argument ,  the C ou rt sa i d:58 

11The Commissi oner contends , ho\>Jever , that we a re here. 

concerned not wi th mere names , or even  wi th mere tech-

nical l ega l t i tl es ;  that ca l l i ng  the wife's i nterest 

vested i s  nothi ng to the purpose , because the h usband 

has such broad powers of  contro l  and a l i enati on, that  

whi l e  t he  commun i ty l asts , he i s  essenti a l l y  t he  owner 

of the who l e commun i ty property , and ought so to be 

consi dered for the purposes of Secti ons 21 0 and 211� 

He po i nts out that as to persona l property the h usband 

may convey i t , may ma ke contracts affect i ng  i t ,  may d o  

anythi ng wi th i t  short of commi tti ng a fraud  on  his 

wi fe ' s  r i ghts .  And though the wi fe must jo i n  in any 

sal e of real estate , he  asserts that the same i s  true,. 
J 

by v i rtue of statu tes , i n  most states wh i ch do  n ot have 

the commun i ty system . He asserts that control wi thout 

accoun tabi li ty is i nd i sti ngu i shabl e from ownersh i p ,  and 

tha t si nce  the husband  has th i s , quoad commun i ty property 

and  i ncome , the i ncome i s  that ' of '  the husband u nder 

Secti ons 2 1 0-21 1  o f  the i n come tax l aw. 

57 Page 1 1 1 .  

58  Page 1 1 1 -1 1 2 .  



- 69 -

"We th i .n k , i n  v i ew of the l aw of Wash i ngton a bove stated , 

t h is  connection i s  unsound . The commun i ty must act through  
l 

a n  agen t .  Th is  Cou rt has sa i d  wi th  respect to the commun -

i ty property system (Warburton v .  Wh i te , 1 6 U . S . 494 ) that 

' property acquired duri n g  marr i age  wi th  commun i ty funds be

came  an acquest of the community and not the  sol � property 

of the one i n  whose name the property was bou g ht ,  a l thou g h  

by the l aw exi sti ng  a t  the t ime the husband was g i ven  t he 

management , control and power of sa l e  of such property . 

Th is  r i g h t  bei ng vested in h im , not because h e  was the ex

c l usive  owner , but because by l aw he was created the agent  

of  the commun i ty . • 

I n  that case , i t  was hel d that suc h  agency of the husband 

was n eith er a contract nor a property r i ght v ested i n  h i m, 

a nd that i t  was competent  to the l eg i sl ature whi ch  created 

the re l at ion to a l ter i t ,  to confer the agency on the wi fe 

alon e , or to confer a joi n t  agency on both  spouses , if it 

saw fi t ,  -- a l l wi thout i nfri n g i ng  any property ri ght of 

the husband . See a l so ,  Arnett v .  Read, 220 U . S .  311 at  3 1 9. 

The reasons for conferring suc h  sweeping  powers of manage-
/ 

men t on the husband are not far to seek. Pub l ic pol i cy 

demands tha t in  a l l ord i nary circumstanc es , l i ti gation be

tween wife and husband  during the l i fe Qf the  commun i ty 
. 

shou l d  be discouraged . Law-su i ts between  them wou l d tend  

to  subvert the marita l re l ation . The  same pol i cy di ctates 

that  third parties who dea l wi th the husband respecti ng 

commun i ty property sha 1 1  be as-sured that the w ife sha 11 not 

be permi tted to n u l l ify h i s  tra nsa ctions. The powers of  
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"partners , or  of trustees of  a s p�ndthri ft tru s t , furn i s h 

apt  ana l og i es . 1 1 

T he Seaborn dec i s i on was fo l l ov1ed i n  the compan i on cas e� of  Goode l l v .  

Koch , 282 U . S .  1 1 8 ,  wi th respect to Ari zona , and Hopki ns v .  Bacon , 282 U . S .  1 22 ,  

wi th  res pect to Texas , and Bender v .  Pfaff , 282 U . S .  1 27 ,  wi th res pect to Lou i 

s i ana . S i nce owne rsh i p of the commun i ty was the determ i n i ng factor and s i nce  

l aws dea l i ng wi th ownersh i p were wi th i n  the purv i ew of the State s , tke d ec i s i ons  

i n  effect acknowl edged that  the  States cou l d if  they wi s hed , effect tax conse

quences by v i rtue of  the manner i n  wh i ch they dea l t wi th  the  ownersh i p  o f  mar i ta l  

property .  

d.  1 942 Estate Tax Amendments 

In order to remove the estate tax advantages of the res i dents of  commun i ty 

property state s , the U n i ted States C ongress  i n  ·1 942 i n  the  Revenue  Act o f  that year 

pa s s ed amendments t hat prov i ded that on  t he death of the s pou se  fi rst to d i e ,  a l l 

of the commun i ty property s hou l d  be  su bject to estate tax exc ept  to the extent that 

i t  cou l d  be s hown that the commun i ty property was deriv ed from the  separate property 

of or from persona l serv i ce s  actu a l l y  rendered by the surv iv i ng s pouse . I t  was a l s o  

prov i ded that i n  any event there wou l d  b e  i ncl uded i n  t h e  taxab le  estate the one  

ha l f  of the  commu ni ty property over  whi ch  the deceased s pouse  had  the  power of  tes

tamentary d i s pos i ti on . 5 9  However, i t  soon became evi dent to the res i de nts of 

commu ni ty property states that these  amendments d i d  not put them on an  equ a l  pos i t i on 
i 

.wi th non-commun i ty states but  i n  a worse  position s i nce  they resul ted i n  double tax

ation i n  some i nstances and requ i red  trac i ng wh i ch was a lmost . impos$i b l e .  

The prov i s i ons  however were u phel d by the Un i ted States Supreme Court i n  

Fernandez v .  Wi ener , ( 1 945) 326 U . S .  340 , where the Court hel d  that notwi thstand i ng 

the way - t he commun i ty property was d i v i ded u pon the death of  the hu sban d , accordi ng 

to the l aws of Louis i ana , the federa l es tate tax prov i s i on s  were va l i d  a n d  could 
- ..... - -

page 1 46 . 

5 9Hammon ds and Ray , "Federa l Tax Probl ems i n  Commun i ty Property 1 1 ,  1 27 at  
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tax commun i ty property i n  a d i fferen t fa s h i on and . i n parti cu l a r , cou l d  i nc l u de  i n  

the hu s band ' s  estate , c erta i n of the pro perty wh i c h accord i ng  to Lou i s i an a  l aw 

wou l d be l ong to the wi fe u pon h i s death . At page 352  the Court s tate d : 

" I t i s  true that the estate tax a s  ori g i na l l y  d ev i s ed and  

�on s ti tuti ona l l y  su pported was a tax u po n  tran sfers . . • •  

But  the power of Congre s s  to impose death taxes i s  not  
. 

l imi ted  to the  taxati o n  of transfers at  death . I t  extend s  

t o  the creati on , exerc i s e , acqu i s i ti on ,  o r  re l i nqui shment 

of  any power or l ega l  pr i v i l ege  wh i ch i s  i nc i dent to the  

ownersh i p  of property , and wren any of these is  occas io ned  

by d eath , i t  may as  read i l y  be the  su bj ect of t he  federa l  

tax a s  the transfer  o f  the property at  death . • • •  

Congress  may tax rea l e state or c hatte l s i f  the tax i s  

a pporti oned , a nd wi thout a pporti onment i t  may l ay an exi se 

upon  a parti cu l ar u s e  or  e nj oyment of  property or
-
the s h i ft

i n g  from one  to  another of  any power or pri v i l ege i nc i d e ntal 

to the owners h i p  or enj oymen t  of  property . • . •  The powe r  to 

tax the whol e neces sari l y  embraces  the power to tax a ny o f  

i ts i nc i dents o r  the u se  or enj oymen t  of  them . I f  the prop

erty i ts e l f may consti tut1 ona l l y  be taxed , obv i ou s l y  i t  i s  

competent to tax the u se ofi i t ,  • . •  or the s a l e of i t ,  . , .  

or the g i ft of i t .  I t  may tax the exerci se , non-exerc i s e � 

· o r rel i nqu i s hment of a power of d i spos i ti on of property , 

where other important i nd i c i a  of  ownershi p are  l ac ki n g  . • . •  

I f  the g i ft of property may be taxed , we cannot  s ay that  

there i s  any want  of consti tut i ona l  power to tax the recei pt 

0� i t , whether a s  the resu l t  of i n heri tance , • . •  or otherwi s e , 
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"whatever  name may be g i ven  to the tax , and  even though  the 

r i g ht to rece ive  i t ,  as  d i sti ngu i s hed from i actua l  rece i pt 

and  pos se s s i on at a future date , antedata:i th :� t:atute . 

Recei pt i n  posses s i on and enjoyment i s  a s  much a taxab l e oc 

cas i on wi th i n  the reach  of the federa l tax i ng power as the  

e nj oyment of  any o ther i nc i dent  of property . The ta k i ng of  
. 

possess i on of i n her i ted  property is one  of  the mos t  anc i ent  

s ubjects of taxati on known to  the  l aw .  Suc h  taxes  exi sted on  

the  European Cont i nent and  i n  Engl and pr ior to the adopti on 

of our Con st i tuti on . 

I t  i s  upon thes e  pri nc i pl es that th i s  Court has  cons i stent ly  

s u sta i ned the  appl i cati on of e state taxes  u pon  the death of  

one of  the  j o i n t  owners to  property he l d  i n  j o i nt owner s h i p ,  

measured by the fu l l  va l u e  of the property s o  he l d  . .. 

I n  the i ncome tax f i e l d i n  the cas e  of  Commi s s i oner of  I n ternal Revenue  v .  

Harmon ,  ( 1 944)' 323 U . S .  44 , the Supreme Cou rt fou nd that a h u sband and  wi fe under 

Okl a homa l aw tha t e l ected to have commun i ty of property a ppl y were not enti t l ed to  

sp l i t  the i r  i ncomes . 

e .  Non-Commun i ty States Turn to Commun i ty for Tax Reasons 

The heavy tax burden  of the war yea�s brought i nto the  forefront  the d i s 

crepancy between communi ty and non -commun i ty states for i ncom e  tax purpose s  and 

non -commu n i ty state s  seri ous l y  began to cons i d er the pas sage  of  c ommu n i ty of property 

l aws to obta i � the i n come tax advantages concom i tant  therewi th . 60 M i ch i gan  pas sed a 

commun i ty of property statu te i n  1 947
61  a s  d i d  Nebra s ka . 62  

� - ..... - -

60Tri gg , Pau l  R . , 1 1 S ome  I ncome Tax Aspects of Commun i ty Property Law .. ( 1 94 7) 
46 Mi ch . L .  Rev . 1 .  , 

6 1
P . A .  1 94 7  no . 3 1  effective  Ju ly  1 ,  1 94 7 .  

62 
Laws 1 94 7 , c .  1 56 .  
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f .  1 948 I ncome Tax Amendments 

However , before more s tate s  passed s imi l ar l eg i s lat i on , �h e  1 948 Congre s s  

passed comprehen s iv e  amendments to the Rev enue  Code chang i ng t h e  i ncome , g i ft and 

estate tax l aws s o  a s  to equa l i ze a l l these taxes  as  between common l aw a nd commun i ty 

property state s . 63  The  resu l t for i ncome tax purposes was that s pou ses  i n  the U n i ted 

States cou l d  s p l i t  thei r i ncome for tax purposes . 

I n  dea l i ng wi th the Un i ted State s  devel opment i n  th i s  a rea i t  i s  i nterest

i ng to  note that a s  ear ly  a s  1 933 suggesti ons  were made to tax t he hu sband  and  wi fe 

a s  a u n i t and  in 1 94 1  th i s  recommenda t i on fa i l ed passage  i n  the House . 64 One of  the 

concerns at that time was the const i tu t i on a l  prob l em and  whether one  s pouse  cou l d  be 

l i a ble to pay the taxes for another s pou se . The  case of Hoeper 
_
v .  Tax Comm i s s i on of 

Wi scons i n ,  ( 1 93 1 ) U . S .  206 , had he l d that W i scons i n  State i ncome  tax l aws prov i d i ng 

that the i ncome of husband  and wi fe and  of the  ch i l dren u nder 1 8  years s hou l d  be  

a sses sed  to  the  hu sband a s  head  of the fami l y  were unconst i tu t i ona l � 

I t  i s  i nteresti ng  to note that i n  Canada the Carter Comm i s s i on on Taxat i o n  

recommended c hang i ng the bas i s  for tax i ng s pou ses  t o  tha t  o f  a fam i l y  u n i t  however 

th i s recommendati on  was n ot embod i e d  in the recent rev i s i on s  to the  Act . The re corn � 

mendati on s of the Carter Commi s s i on were not pr imari ly concerned wi th the tax d i s

crepanc i es between  commun i ty pr�v i nce s  and non -commun i ty prov i nces  but were based o n  

equ i ty and  equ a l i ty a s  between vari ou s  taxpayers i n  our soc i ety .  

63Revenue Act of 1 948 , § §301 , 3 02 , 303 , 3 5 1 , 36 1 , and 363 amendi ng I n t . Rev . 
Code of 1 939 , § § 1 2 ,  23 (a a ) , 5 1  ( b ) , 81 1 ( d ) ,  ( §8 1 1 ( c ) ( 2 } repea l ed ) , 81 2 ,  81 3 
and 936 ( b ) . · 

640 l i ver , C . T . , " Commun i ty Property i n  the Taxati on  of  Fam i l y  I ncome " , 
(1 94 1 -42 } 20 Tex . L .  Rev . 532 at  p .  5 56-55  . 
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4 .  Some Current Probl ems 

One of the prob l ems presently besett i ng U . S .  taxpayers  i n  commun i ty o f  
l 

property states  i s  the prob l em of capi ta l  ga i ns on  d i s pos i ti ons  betwee n  s pouses . 6 5  

Fortu nate l y  i n  Canada there i s  a tax free rol l over betwee n  s pouses  a n d  t h e  prob l em 

on ly ari ses  i f  d i s pos i ti on takes- p l a c e  subsequent to the d i s s o l ut i o n  of marr i age  . 

... 

Another probl em whi ch i s  i nextr i cab ly  i ntertwi ned wi th  any commun i ty of  

property l eg i s l ati on i s  the trac i ng probl em and  t he  requ i remen t  that scrupu l o u s  

records be kept t o  en  a b  1 e the parti e s  t o  determi ne  what i s  a n d  \'/hat i s  n ot com 

mun i ty property .  Most  taxpayers are o n l y  becom i ng cogn i zan t  of t he recordkeepi ng 

obl i gati ons a s  a res u l t  of the recent impos i t i o n  of cap i tal  ga i ns tax i n  C anada , 

however any matrimon i a l  property l eg i s l ati on  wi l l  requ i re sti l l  further record keepi ng 

s i nce the cost  of the property i s  on l y  one  factor and mus t  be con s i d ered in con

juncti on  wi th the s ource o f  the proceeds . 

An executor  of the estate of  a s pou s e  i n  a communi ty of property j ur i s 

d i cti on has s pec i a l probl ems s i nce  the commun i ty a s sets  may have to b e  a pport i o ned 

between the d eceased a nd the surv iv i ng s pou se  and i n  effect  the executor mus t  perform 

a two-fol d  functi on , that of an  executor of an  e state and  that of a trus te e  for the  

surv iv i ng s pouse . 66  

Al thou gh  the  i n i ti a l  i nteres t  in  commun i ty of property l eg i s l ati o n  was a 
I 

resu l t of i ts su pposed  advantages to the s po�ses  and i n  parti cu l ar the w i fe , i t  mu st  

n ot be  forgotten tha t a l l r i ghts have  concurrent ob l i gat i on s  a nd many of these  ob

l i g ati ons  are  on l y  now becom i ng o bv i ou s . The  c a se  of U n i ted State s  v .  M i tche l l 

( 1 9 70 )  403 U . S .  1 90 i s  a good examp l e of unforeseen cons equences wh i ch may r i s e  

ou t o f  l eg i s l ati on  whi ch  genera l l y  may b e  benefi c i al . I n  tha t  case  i t  wa s h e l d 
- - - - -

6 5For exampl e , . Schwarta z , H . E . , " D i vorces  and  Taxe s : New Aspects o f  the  
Dav i s  Denouement " , 1 967 -68 , 1 5  U . CL . L . A .  L .  Rev . 1 76 .  

66Thi s  probl em i s  d i scus s ed i n  Jackson , J . P . , " Commun i ty Property a n d  
Federa l  Taxes " ,  (1 958 }  1 2  S . W . L . J . l ,  pages 33-40 . 
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tha t a marr i e d  woman dom i c i l ed i n  Lou i s i ana , where under s tate l aw the wi fe has  

a present i nvested i nterest in  commun i ty property equ a l  to that  of her  h u sband 

i s  persona l l y l i ab l e for federa l  i ncome taxes on  her one ha l f  i nterest  i n  com

mun i ty i ncome rea l i zed duri n g  the exi stence of the commu n i ty ,  notwi thstand i ng 

her su bsequent renunc i ati on  under s tate l aw of her commun i ty r i ghts s i nce federa l 

not  state l aw governs what i s  exempt from federa l taxati on . 

Under the pro posed  A l berta reg ime a s pouse  cou l d  renounce  h i s ri g h t  

t o  the ba l anc i ng payment even  i f  thi s wou l d  mean t h e  defeat o f  cred i tors . S i ne� 

ban kruptcy and i nso l vency are one of  the s pec i fi c  heads of the Federal Parl iamen t ,  

there may be a strong  consti tut i ona l argument  aga i n st  the va l i d i ty o f  s uch  a pro

v i s i on i n  any Alberta matrimon i a l  property reg i me . 

I I I . I NCOME TAXAT I ON OF  SPOU SES  I N  OTHER JUR I SD I CT I ONS AND THE TREND I N  CANADA 

A .  A l ternative  Metho ds of Tax i ng 

I n  commenti ng o n  the tax consequences of any matrimoni a l . property reg ime 

for Al berta i t  i s  necessary to take i nto account i ncome tax system i n  other j ur i s 

d i cti on s and the trend i n  Canada . I n  l ooki ng  at  the pos s i bl e a l ternat ives avai l 

a bl e ,  the authors of Stu d i e s  of the Royal Commi ss i on o n  Taxat i o n , No . 1 0  "Taxati on 

of the Fami l y" , June , 1 964 , ou tl i ned fou r  pos s i bl e  methods of taxat i on : 
I 

( 1 ) The tax system cou l d  i gnore fami l i e s  and requ i re each  person  wi th 

i ncome to pay on a s i ng l e rate sc hedu l e  and th i s  i s  bas i ca l l y  what i s  done i n  

Canada at  presen t ; 

( 2 ) An i ncome sp l i tti ng system cou l d be u sed such  a s  that i n  the Un i ted 

S ta tes and Germany where the i ncome of  the husban d  and wi fe i s  aggregated  and a fter 

spl i tti ng the i ncome the a pp l icabl e rate i s  a pp l i ed to each . I n  th i s  system , c h i l dren  

are excl uded from con s i derati on .  
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(3 ) A s impl e aggregati on system as  u s ed i n  the U n i ted Ki ngdom and Sweden  

where the i ncome of  hus bands and wi ves  i s  aggregated and the rat� i s  app l i ed to  

the who l e .  The burden  on the  marr i ed coup l e i s  then  more rel ati ve l y  s pea k i�g than  

on  two peopl e ,  eac h wi th h i s own porti on  of  the  total i ncome ; 

(4 )  At  the other end there i s  the quoti ent system where the  i ncome  of  al l 

fami ly  members i s  aggregated and the n  d i v i ded among them , the rate · set for the re

su l ti ng fi gure bei ng a t  a rate a t  whi ch the tax on a l l the  i ncome of the fami ly i s  

l ev i ed . Th i s system i s  found i n  France . 

The deta i l ed exam i n ati on of the pros and cons of  the var i ou s  systems i s  

beyond the scope of  thi s paper , however  one of  the more important  recent arti c l es6 7  

o n  thi s top i c  i s  reproduced as  Append ix  C t o  th i s  paper . 

B .  The Carte r  Commi s s i on 

The Carter Commi s s i on recommended that the bas i s for t�x i�g fam i l i e s  

s hou l d  b e  c hanged fr0m the i nd iv i du a l  members o f  t h e  fam i l y  t o  the 1 1fam i l y  u n i t " . 68 

The ba s i s  for thei r f i ndi ng o n  thi s po i nt  was ,  fi rstly , the i nequ i ty that i s  pres ent  

i n  our pre sent  system of  taxati on  where a cou p l e wi th one  i ncome rec i p i ent  often 

pays substanti al l y  more tax than another cou p l e wi th the same aggregate i ncom e  earned 

69 by both s pouses . 

Second l y ,  that i ncome s pl i tt i ng i s ' not  ava i l ab l e to a l l u nder the present  

system and  therefore there i s  i nequa l i ty as  to the  burden  of tax . 70 T h i rd l y ,  that  

- - - - -

67
0 l dma

.
n ,  0 .  a nd Temp l e ,  R . , 1 1 Comparat ive  Ana lys i s of  the  Taxati on  of 

Marr ied Persons ' ' , ( 1 959-60 ) 1 2  Stanford L .  Rev . 585 . 

68cf . Report of the Roya l Comm i s s i on On Taxat i on , Vo l . 3 ,  Taxat i o n  of  I ncome , 
Part A - Taxati on of  I nd i v i dual s and Fam i l i e s , 1 966 , pages 1 42-1 49 .  

69cf . Report �f the Royal Comm i s s i on on  Taxati on , Vol . 1 ,  1 966 , page 1 7 ;  Report 
of the Roya l Commi s s i on on  Taxati on , Vol . 2 ,  1 966 , page 1 2 ;  and Report of  the Roya l 
Commi ss i on on Taxati on , Vol . 3 ,  1 966 , page 1 28 .  

70  Vo l . 1 , page 1 8 ,  Vo l . 2 ,  page 1 2 ,  Vo l . 3 ,  page 1 2 1 . 
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the fami l y i s  the bas i c  economi c u n i t of soc i ety .  I n  th i s connect i o n  the  report 

71 
states : 

7 1 

"Our fi rst res pon s i bi l i ty i s  to e stab l i s h  c l ear.Ty our grounds  

for  recommend i ng the  fami l y  a s  the  bas i c  tax u n i t .  I n  a s en s e , 

we have  a l ready made the  case  by establ i s h i ng the  i nadequac i es 

o f  tax i ng the members of a fam i l y  a s  i nd i v i du a l  tax u n i ts , the 

i nference bei ng that on l y  by tax i ng the tota l fanii1y i ncome can 

these s hortcomi ngs  be removed . But the cas e  i s  much  s tl"onger  

than  tha t .  We  bel i eve f i rmly  that  the  fam i l y  i s  today � a s  i t  

has  been for many centu ri es , the bas i c  econom i c u n i t  i n  soc i e ty .  

A l thou g h  few marr i ages are entered i n to for pure l y  f i n an c i a l  

reason s , a s  soon  a s  a marr i age i s  contracted  i t  i s  the cont i nued  

i ncome and fi nanc i a l po s i ti on of the  fam i l y  whi ch i s· ord i nar i l y  

o f  primary concern , n ot the i ncome  and f i nanc i a l  p os i ti on of 

the i nd iv i dua l  members . T hu s , the  marr i ed  coup l e .  i ts e l f adopts 

the economi c concept of the fam i ly as the i nc ome u n i t from the 

outset .  In wes tern soc i ety , the  wi fe ' s  d i rect f i nanc i a l con-

tri buti on to the  fam i ly  i ncome throug h  emp l oyment i s  frequent l y 

substanti a l . I t  i s  proba b ly  even  more true that  the n ewly formed 

fam i l y  acts as a fi nanc i a l un i t  i n  ma k i n g  i ts expend i tures . Fami l y  

i ncome i s  norma l l y  budgeted between  current and  cap i ta l outl ays , 
J 

and  major dec i s i on s  i nvol v i ng the l atter are u sua l l y  made j o i n tl y  

by the spouses . Budget dec i s i on s  i nd i rectl y i nfl uence  fam i l y  sav

i ng and provi s i ons  for ret i rement , a l though  these  are frequently 

d eterm i ned on a contractu a l  bas i s  throu g h  i ns u rance and pens i on 

arrangements , both of wh i c h have imp l i ca ti on s  for the fami l y  

rather than for the i nd i v i dua l  d i rectl y  i nvol ved . "  

Vo l . 3 , page 1 23 . 
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Fourthl y ,  that Canada i s  con sp i cuou s among the maj or countr i es of  the  wor l d i n  

i ts absence of aggregati on  wi th res pect to taxati on  of the fam i l y . 7
2 

Fi fth ly ,  
1 

that i h  order to try to atta i n  equ i ty ,  one mu st  recogn i ze that a marri ed cou pl e 

l i v i ng together can effect sav i ngs i n  j o i nt  accommodati on  and other expend i tures  

tha t cannot be effected by two s i ng l e peop l e l i v i ng separately .  Therefore , i t  

i s  neces sary to recogn i ze that the tota l i n come of two s pouses  s hou l 9
�
be taxed 

at a h i g her rate than the tota l i ncome of two s i ng l e  i nd i v i dua l s a ss umi ng both 

total s are equa l , however there s hou l d not be a d i s ti ncti on  between  s pou ses  o n  

the bas i s  of  whether o r  n o t  one s pouse  earns a l l the i ncome o r  whether i t  i s  

73 earned equal l y . 

I n  the l i ght .  of the Carter Commi s s i on fi nd i ngs i t  i s  s uggested that 

the comments of  Sheppard , A . F .  i n  11The Taxati on  of Imputed I ncome and  the Ru l e  

i n  S harkey v .  Wernher '' , (1 97 3 )  5 1  Can . Bar . Rev . , page 637 , mus t  be d i scounte d . 

I n  that arti c l e the author s tated : 

11 W here both s pou ses  are ga i nfu l l y  emp l oyed i n  market 

activi t i e s , they wi l l  have greater taxab l e  i ncome  than 

a marri ed cou pl e i n  wh i ch on l y  one  spouse i s  g a i nfu l l y  

emp l oyed outs i de the home {as sumi ng that  both couples  

are otherwi se i d enti cal } . The second cou pl e ' s economi c 

capaci ty i s · s a i d to be understated by the va l ue of the 
I 

spouse ' s  fu l l -time serv i ces i n  the house . And , the ex-

c l u s i on of th i s  form of imputed i ncome i s  u nneutra l  for 

i t  tends to e ncou rage  the wi fe to rema i n  at hom e  rather 

than to undertake ou ts i de emp l oyment . Thus  the tax 

system creates a ' barri er ' to marri ed women who wi s h  to 

72
vo l . 3 ,  page 1 24 .  

73vol . 1 ,  pa ges 22-23 . 
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"work . Even i f  one  subscri bes  to .the v i ew that marri e d  

women s hou l d  s tay a t  home anyway , thi s form of  tax d i s 

crimi nati on  i s  a n  i neffi c i e nt  and undes i rab l e means  of 

effecti ng that soci a l  pol i cy .  On  the other hand , i t  

does  e ncourage marri age : that i s ,  of the ma l e  house

ho l der  to  h i s  hou sekeeper , or of the s i ng l e woman to  

her  chauffeur ! "  

A l thou gh  many of the recommendati ons  of the Carte r  Corrm1 i s s i on were 

accepted a nd formed the bas i s  for the exten s i ve rev i s i on of  the Act wi thi n the 

l a st  five years , the taxati on  of the fami l y  a s  a un i t  was n ot  accepte d . If i t . 

shou l d turn o ut  tha t prov i nc i a l l eg i s l ati on wou l d  resu l t  i n  substantial  i ncome 

tax advantages to res i dents · of certa i n prov i nces as  opposed to tho s e  of o ther 

prov i nces , then  i t  i s  q u i te conce i va bl e that the recommendati on s  of the Carter .. 

Commi s s i on wou l d  be re -exami ned and s trong representat i ons  mad e  to have a " fami l y  

un i t 1 1 system o f  tax t o  overcome any poss i bl e  d i fferenti a ti on  for tax purposes  

between taxpayers i n  prov i n ces  of  Canada where i n come may be  s p l i t  a s  opposed t o  

those prov i nces where i ncome may n o t  b e  s pl i t .  Th i s movement  wou l d  be remi n i scent  

of the  U n ited States experi ence in  the 1 930 ' s  and early 40 1 s  i n  tryi ng to overcome 

the d i spari ty between commun i ty and n on -commun i ty state s . 
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