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Augus t 7 ,  197 3 

ARBITRATION 

A. Introduction 

This is a report o f  an inve s tigation into the 
role o f  the arb itrator in proceedings aris ing under a 
con tractural arbi tration claus e . 

Arbi tration proceedings can b e  clas s i fied a s  
either s tatutory or contrac tual. The former inc ludes , 
for example , proceedings ari s ing under the Alberta 
Labour Act , R . S . A .  197 0 ,  c .  196 , s .  7 8, or the 
Expropriation Proceedings Act , R. S . A .  1970 , c .  13 0 , 
s .  19. The latter �ncompas se s arbitrations which the 
par ties have agreed to undertake by their own initiative . 
Contractural arbi trations are governed by the Arbitration 
Act, R.S . A .  197 0 , c .  21. This report is intended to 
deal mainly wi th the role of the arbitrator in arbitrations 
that aris e  out o f  a contract and are governe d  by the 
Arbi tration Act .  Labour arb itrations may be s aid to 
aris� out o f  a contract of labour but by virtue o f  
the Labour Act , R . S . A .  197 0 ,  c .  196 , s .  7 8 ( 18) , the 
Arbitration Act does not apply to them . Expropri ation 
arbitrations are governed by the Arb itration Act but 
do not ari s e  out o f  a contrac t .  The relevance o f  what 
is to be s ai d  to thes e  and other s tatutory arbitrations 
has ·not been examined . 

Since it i s  the partie s themse lves that s e t  up 
the arbitration tribunal that they intend to us e ,  the 
vari ety,.of forms that contractual arbitration tribunals 
can take i s  prob ably wide . Whatever the form , however , 
the arbi trators wil l  either be chosen by the parti e s  
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mutual ly or by each party individually . The problem wi th 
which this report i s  concerned arises where party­
nominated arbi trators s i t  on the tribuna l .  Is the 
nature of the role o f  the party-nominated arbitrators 
s uch that their conduct mus t be s trictly impartial or 
can they conduct thems elves as advocate s  of the caus ·e 
o f  the party nominating them? 

The problem wi l l  be approached by first deter­
mining the nature of the role of the arbi �rator who has 
been appointed by the mutual agreement of the partie s . 
Once this i s  done , an attempt will be made to determine 
what e ffect there i s  on the nature o f  that ro le where 
the arbitrato rs are nominated by the partie s  individual ly .  

B. The Mutual ly- Nomi nated Arbi ·trat·or 

The b as i c  motivation behind the inclusion o f  an 
arb itration clause in a contract is the des ire to emp loy 
a degree o f  expertis e , e f ficiency , economy and informality 
in dispute s ettlement greater than that commonly avai lab le 
in court proceedings . Arb i tration tribunals are frequently 
described as " courts " that the parties have set up for 
their own purposes . References to arbitration proceedings 
as " trials out of court11 [ Camp b e l l  v .  Irwin ( 1914 ) 3 2  
O . L . R. 4 8  a t  5 4 ] and to arbitrators as " j udge s " . [Mau le  v .  
Maule  (18 16 ) 4 Dow . 3 6 3 at 3 80 ]  are common . These and 
othe r  s tatements , which appear in a great many o f  the 
j udgments quoted throughout thi s  report , show that the 
courts quite con s i s tently deal with arbitrations as 
proceedings o f  a j udicial nature . S ince such a charac­
terization is fundamental to the problem under 
cons ideration , i t  wi ll be use ful to examine i ts b as i s . 
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The primary bas i s  for the j udici al characteri­
zation of arbi tration proceedings i s  the s imi larity be tween 
arb i trati on and litigation . The functions of both are 
to hear evidence and argument submitted by both parties 
to the dis pute and to de termine what i s  a fair and j us t  
settlement .  There are o f  course di f ferences between 
the procedures that are fo llowed in either case--arbitrators 
are not bound to follow the s tri ct procedures of the courts 
provided that the methods they sub s titute do not give 
rise to inj ustice [Knox v .  Symonds ( 17 91) 1 Ves .  3 6 9; 
G l en v .  GPand TPunak Rai lway ( 1859) 2 P . R. 377 ;  Campb e l l 

v .  IPwin ( 1914 ) 3 2  O . L . R . 4 8  revs 'd on other grounds 5 1  
S . C. R. 3 5 8; Re Wa l k e P  and NoP th GPuns le y [195 8] O . W . N .  
269 (C.A.) ] .  

Further indi cation o f  a close functional s imil arity 
between arb i trations and courts i s  found in the sugges tion 
that the i ssues whi ch are to be the sub j ect of arbi tration 
mus t be such that in the absence of the arbi tration agree ­
ment they could have been brought to civi l  litigation , 
i . e . � they must be " j us tic i ab le i s sues triab le civi lly " 
{Halsbury's Laws o f  England , 3rd Edition , Vol .  2 ,  page 6 ,  
paragraph 10 ] .  

In Doe v .  Ev ans (182 7 )  3 Car & �- 2 19 where the 
issu� was whether an admission made to an arb itrator was 
more .privil�ged than one made in a court in relation to 
itS'�use a s  evidence in the trial of another caus e , Vaughan 
B. said , at page 2 2 0: 

An arbitration-room i s  anything but a 
forum of confe s sion and the whole di fference 
between that and a Court o f  Jus tice i s , that 



i t  i s  a tribunal chos en by the parties 
themse lve s :  but s ti ll , a matter comes 
as adversely be fore an arbitrator as 
before any other tribunal . 
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I t  appears that the only recogni zed di fferences 
b e tween a court and an arbi tration tribunal are the ones 
of procedure and compos i tion neither o f  which , it i s  
s ubmi tted , would affect the j udicial nature of the 
functi ons . The conclusion that arb itration is a 
j udici al proces s  would therefore seem to be wel l  founded . 

In addition , i t  i s  a conclus ion whi ch has had much 
appli cation . For example , that arbi tration proceedings 
are o f  a j udi ci al nature i s  often the point used to 
dis tingui sh between arbitrations and valuations . The 
leading case on thi s point i s  In Re Carus -Wi Zs on and 

Gre e n (l887) 18 Q. B .D .  7, where Lord Esher s aid at page 
9: - ----- -

I f  i t  appears from the terms o f  the 
agreement b y  whi ch a matter i s  submitted 
to a person ' s  decis ion , that the intention 
o f  the parties was that he s hould ho ld an 
inquiry in the nature o f  a j udicial inquiry , 
and hear the re spe ctive case s  of the par tie s , 
and decide upon the evidence laid before him , 
then the ·case i s  one o f  arbitration [ and not 
valuation ] .  The intention in such cases is 
that there shall be a j udi cial inqui ry worked 

.out in a j udicial manner .  

See also Campb e ZZford3 Lake On tari o and We s te rn Rai lway 

v. Massu (1914) 50 s.c.R. 409. 

Again , the dis tinction between an arbitrator 
and a " quas i -Arb itrator " (a pers on appointed to decide 
a dispute involving only the quality of the sub j ect 
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matter o f  the contract ) i s  based upon the j udi cial nature 
o f  arbitration . Goddard L . J .  s aid in Funnegan Vc AZZen 

{1943) 1 K�B . 4 25 ( C . A . ) at 4 3 6 :  

The person t o  whom the matte r o f  quali ty 
i s  submitted does not as a rule act as an 
arbi trator to he ar the parties and take 
evidence as an arbi trator mus t  • • • • And 
the person who acts in thi s  way is , perhap s , 
a quas i-arbitrator or even an arbitrato r ,  
but he i s  an arbitrator o f  a particul ar sort , 
and i t  is not intended that there should be 
the s ame j udi cial proceedings on his part 
as there would be in the case of an arb itrator· 
appointed under a formal submi s s ione 

The use of the j udicial characteri zation of arb i ­
tration proceedings t o  di s tinguish them from proceedings 
�f other natures s erves to s trengthen the conclus ion 
that the English and Canadian courts have firmly decided 
that the j udicial characteri z ation is correct . I t  may 
seem surpris ing , therefore , to find a contrary sugges tion 
appearing in the United State s . The former Dean of the 
Yale.Law S choo l ,  Wes ley A .  S turges s ugges ts in his article� 
Arbi trati on--Wha t  i s  i t? ,  3 5 New York Univers i ty Law 
Review 1031 at 1045, that the j udicial characte ri z ation 
may be i ll- founded . The article i s  quoted at length . 

Sometimes arbitration i s  cited as 
being a " quasi -j udi cia l tribunal " and 
arbitrators as being " j udge s " of the 
parties ' choos ing, " j udi ci al officers " 
or officers exercising " j udicial functions ." 
Here, again, the presentation of arb i ­
tration or arb i trators i n  the role o f  
courts o r  j udi ciary i s  nece s s ari ly based 
upon remote resemblance s . " Quas i-
j udici al tribunal" and the other fore-
go ing terms are not very meaningful . 



Opinions des ignating the courts or the 
j udiciary as " quas i-arb itral tribunals " 
or the j udici ary or j ury as " arb itrator s , "  
or the like , have not been obs erved . I t  
i s  true that as j udge s  and j uries hear 
and decide li tigate d matters , so do arb i­
trators he ar and decide matters submitted 
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to them by partie s . But he re the res emblance 
ends . Arbitrators , as dis tinguished from 
judges ,  are not appointed by the sovereign , 
are not paid by i t ,  nor are they sworn to 
any allegiance . Arb itrators exercis e  no 
cons titutional j uris diction or like role 
in the j udi cial sys tems-- s tate or national . 
As a lready indicated they are generally 
not bound to follow the law unle s s  the 
parties s o  pres cribe and , as l ikely as not, 
they are laymen te chnically unqualified 
(and not dis pos e d )  to exercise the office 

of the profes s ional j udge . 

As pointe d  out above , the S upreme 
Court o f  Alabama excluded arbitration 
from an " ac t to regulate j udicial pro­
ceedings . "  [ Cro okes  v. Ch amb e rs (186 6 ) 
3 0  Ala 2 3 9] • • • • 

----" 

In 193 1,  the New York Appel late Divis ion 
summari zed the dis a s s ociation o f  arbitrations , 
awards and arbitrators from j udicial proceedings , 
j udgments and the j udiciary in re fus ing to 

· grant an order of prohibition agains t a common 
law arbitration • • • •  The court observed: 

This was an attempted common-law 
arbitration which i s  a contractual , 
not a j udi c ial procee dings , and , 
if properly conducted , results , 
not in a j udgment,  but in a cause 
of action agains t  the party who 
does not obe y  the award . The 
arbitrators do not cons titute 
a j udicial or quas i- j udic ial body 
whos e  proceedings are the sub j ect 
of an order of prohib i tion . 

{Fede Zi ty and Dep os i t Co. v .  WoZtz, 
25 3 N . Y. Supp. 5 83 (4th Dep't. 193 1) ] 



The proce s s  of making j udge s  o f  
arb i trators and j udicial proceedings 
o f  arb i trations seems to be at i ts 
bes t ,  when used aPguendo to reaffirm 
the partie s ' ri ght o f  hearing in 
arb i tration s , to rai se the f inality 
and conclusi venes s  o f  awards to 
thos e  o f  "a j udgment11 or to lend 
s tature to s ome set of facts being 
made up in a given case as cause for 
disquali fi cation of the arbitrator , 
a s  for insufficient "hone s ty "  or 
" impartiality , "  undue "bias " or 
" mi s conduct . " 

As further litigation centers upon 
arb i trations and awards , so may the 
us ages of analogy , metaphor and the 
making o f  clas s ifications in the course 
o f  the j udicial proces s  confound and 
complicate the ro le of the arb i tral 
proces s as pre sently conceived in legal 
tradition . 
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In addition to thi s  sugge s tion that arbi tration 
should not be characteri zed as j udicial , Oean S turge s 
s ubmi ts e ar lier in the article at page 103 1, that there 
are s i gni fi cant l egal requirements that govern arb i tration s :  

These minimum legal requirements assure: 

1) Mutual rights o f  hearings • • • • 

2) Mutual rights that , after hearing , 
the arbitrators shall render such 
award on the i s s ues s ubmitted to them 
as they deem fair and j uit--whether 
or not according to law .  

1This s tatement that arbitrators are not bound 
to fol low the law appears in the earlier quotation as 
well . I t  does not , i t  is s ubmitted , accurately re pres ent 
the law in Canada or England. Rus s e l l , Russ e ll on 
Arb i trati on , 1970, Eighteenth Edi tion , edi ted by Anthony 
Walton , s ays at page 186 : 
[Continued on next page . ] 
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It becomes di fficult to determine what lies 
b e tween that whi ch Dean S turges here puts forward as 
b eing des criptive of arbitration and the j udicial 
char�cterization . " Judicial " i s  not a word that 
en j oys a precise definition , but it is submi tted that 
the mere addition of the words 11 in a manner . . . 
approximating that employed by the courts " to e ach of 
the two characteri s tics submitted in the article as 
minimum legal requirements would yie ld a de finition 
of the word acceptab le to a Canadian court . 2 

[Continued from page 7 .] 
It i s  the duty o f  an arbitrator , in 
the absence of expre s s  provi s ion in 
the submi s s i on to the contrary , to 
decide que s tions submi tted to him 
according to the legal ri ghts of 
the parties , and not according to 
what he may cons ide r  fair and 
reasonable under the circums tances_ 

and he cite s  VuZaan v .  Mowe n akeZs Rede Pi [ 193 8] 2 All E.R. 
15 2 and Jage P v .  ToZme [ 1916 ] 1 K . B .  93 9 .  In addition , 
one ground for s etting as ide an award i s  that the record 
s hows €hat the arb itrator proceeded on an erroneous view 
of the law .  MaPtine au v .  Mon tPe aZ [ 193 2 ] 1 W.W.R. 302 ;  
Laaos te v .  CedaP Rap i ds [ 192 8] 2 D . L . R .  1 ;  FPas e P  v .  
FPas e PviZZe [ 1917 ] 2 A . C .  187 . 

2Judicial de finitions o f  the word " j udicial " can 
be found in RoyaZ A quaPi um v .  PaPkins on [1892 ] 1 Q. B .  4 3 1  
at page 4 5 ·2: 

The word " judicial " has two meanings . 
It may refer to the dis charge of duties 
exercisab le by a judge or by j us tices 
in Court , or to adminis trative duties 
which need not be performed in Court , 
b ut in respect o f  which it i s  neces s ary 
to bring to bear a j udicial mind-- that 
i s , a mind to determine what is fair and 
j us t  in respect o f  the matters under 
consideration . 

!Continued on next page . ] 
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One i s  left with the conclus ion that Dean 
S turge s ' obj ection to the use of the word " judicial " to 
characteri ze arb i tration proceedings mus t  be based on 
a definition o f  that word whi ch varie s  s ignificantly 
from that accepted by Canadian courts . At any rate , the 
characterization that Dean S turges would accept is 
sufficien tly c lose to what other authorities would 
cons ider incorporated in the word " j udicial " ,  that 
the apparent inc on s i s tency need not be cons ide red 
further . A de termination of what Dean S turges would 
accept as a de finition of the word " j udi cial " is beyond 

the purpose for which this di s cus s ion was entered. 

We are left , then , with a j udicial characteri ­
z ation of the role o f  the arb itrator . The consequences 
of this characte ri zation are many . In general they may 
be s ummed up in the s tatement that the arbi trator is 
bound to adhere to the rules o f  natural j us tice . In 
particular i t  should be observed that a duty o f  impar­
tiality i s  put on the arb i trator . 

Thi s  can be noted in cases where the arbi trator 
was disquali fied by reason of the fact that he and one 
of the partie s  to the contract were of s uch a relationship 
that lack of imparti ality could be presumed . For examp le , 

[ Continued from p age 8.]  
Also in R. v. St. Lawren ae ' s Hos p i ta l [ 195 3 ]  2 All E . R . 
766 at 76 8: 

I 

A body bound to ' act j udicially ' i s  
one whi ch i s  bound to hear evidence 
from both sides and to come to a 
j udicial deci s ion approximately in 
the way a court mus t do . 
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in Summe P  v .  Barnhi Z l  (187 9) 12 N . S . R . 5 01 (C . A . ) the 
fact that the arbitrator had acted as solicitor for one 
of the parties warranted the court s etting as ide the 
award. Simi larly in Brennan and Ho Z lingworth v .  Hami l t on 

( 1917 )  3 9  O . L . R . 3 6 7 , the arbitrator was an engineer 
employed by one of the parties ·to the dispute s o  that 
his award was set aside. 

If no reasonab le apprehens ion of partiali ty ari s e s  
out o f  a re lationship between the arbitrator and one o f  
the parties , the award may s ti ll be set as ide o n  the 
ground that the arbitrator ' s  conduct or expres s ions 
clearly give ris e  to an in ference of bias (Re Ryan, 

Chapman & Co. v .  Ponroy (185 2 )  1 P . R . 5 9 ;  Szi Zard v .  Szas y 

[195 3 ]  O . W . N .  90 7 ,  revs ' d  on other grounds [ 195 5 ]  s . c . R . 3}. 

An award can be ups et , also , where the arb i trator 
receives evidence from one party in the �sence of the 
other and that evidence is not communicated to the other 
party .. (Crui aks hank and Cor le y  (1880) 30 u.c.c.P. 4 6 6  
aff ' d  5 O . A . R .  4 15 ) . This i s  s o  even where the arbitrator 
swears that the evidence so received did not i nfluence 
his decis ion (WaZters v. Da ley (185 8) 2 P.R. 2 0 2 ) , and 
the court believes him . " The award may have done perfect 
j us tice , but upon genera l principle it cannot be s upported " 
(Wa lker v .  Frob i s h e r  (180 1) 6 Ves . 7 0  per Lord E ldon at 7 2 }. 

It b ecomes apparent that the j udicial character 
of the arb itration pro ce s s  and the ·resultant requirement 
that the arb itrator conduct hims e l f  impartially i s  given 
strict appl ication . There can b e  no question that any 
conduct which could be cons trued as partial would 



invalidate the awarde Therefore it is beyond doub t  
that a mutually- appointed arbi trator who behaved as 
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an advocate of one o f  the parties would be mis conducting 
himself in a manner which would render his award liab le 
to vacateur . 3 

c. P arty-Nominated Arbitrators 

Having determined that an arbitrator mutually­
appointed by the parties to the dispute could not conduct 
himself as the advocate o f  one party s ince thi s would 

3rt may be di ffi cult to imagine circums tances 
where a sole arbitrator or an umpire could conduct 
himself as an advocate of one of the parties s ince 
advocacy imp lies at leas t two people--one to speak 
and one to li s ten , b ut in London Exp o r t  Corp ora ti on v. 
Jubile e  Coffe e Roas ting Comp any L td. [ 195 8] 1 W.L.R. 
271 i t  may be pos s ib le to say that such circums tances 
e xi s ted . There the matter in dispute had been referred 
to two party-nominated arbitrators who being unab le 
to agree appointed an umpire who made an award in 
favour . o f  one party . In accordance with the provis ions 
of the arbi tration agreement , the other party appealed 
the umpire ' s  award to an appeal board who heard the 
evidence de n ov o  and heafd the opinion o f  the umpire 
in the ab s ence o f  the parties . The court held this 
procedure to be o f  s uch a nature as to render the 
appeal board ' s  award invalid on the b asis of the rule 
that a j udicial tribunal cannot hear argument on behal f 
of one party in the abs ence o f  the other party even 
where the argument comes from a non- interes ted party , 
the umpire . It i s  submi tted that another bas i s  for the 
decis ion could have been that in presenting hi s opinion 
to the appeal board , the umpire was acting as an advocate 
o f  the party in whos e  favour he had made hi s award . 
Therefore the case i s  an example o f  circums tances 
where a mutually- appointed arbitrator conducts hims elf 
as an advocate o f  one party , though the court neither 
o bserves thi s , or bases any conclusi ons on it . 
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vi olate the impartiali ty required o f  him in h i s  j ud icial 
role , i t  mus t  be determined whether or not the pos i tion 
di ffers where the arbitrator i s  not chosen by mutual 
agreement but rather i s  nominated by one o f  the parties .  

It i s  convenient to note at this point that 
arb itration tribunals can take one o f  at leas t three 
forms : 

(1) Sole Arb i trator: The parties agree to refer 
dis putes to a s ingle arb i trator the appointment o f  whom 
i s  by thei r  mutual agreement . 

(2 ) Triparti te Board: The parties agree to re .fer 
disputes to a board of t�ree members , one me mber being 
appointed by each of the parti es and the third member 
b eing appointed by mutual agreement o f  the parti es , or 
of the first two nominated members . Each member o f  the 
board, regardles s of the method by whic�he was appointed 
having equal s tatus in the deci s i on-making proce s s . 

· {3) Arbitrator-Umpire: The parties agree to 
re fe r  disputes to a board o f  two me mbers , each party 
to the dispute appointing one . Should thi s  board fai l  
to agree to an award , the dispute i s  referred to an 
umpire chos en mutual ly by the original arb i trators . 
The ·umpire i s  in the s ame pos ition as a s ole arbitrator 
at that point . 

P arty-nominated arb itrators are employed in the 
latter two·forms o f  trib unal des cribed above . It will 
be convenient to cons ider the role o f  the party-nominated 
arbitrator in three s i tuations : 



(a) In tripartite arb i tration . 
(b) In arbi trator-umpire arb itration before 

the arbitrators have disagreed and 
referred the matter to an umpire . 
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(c) In arbitrator- umpire arbi tration a fter 
the dispute has been re ferred to the 
umpire , the arbi trators having dis agreed . 

(1) Tripartite Arbitration 

Whether the role of a party-nominated arbitrator 
in tripartite arbitration differs from that o f  the 
mutual ly- appointed arbitrator is the que stion first 
to be dis cus s ed .  

The early case authori ty doe s  not s eem to contem­
plate the pos s ibility that the function of a party­
nominated arbitrator in triparti te arbi tration could 
be characterized as anything other than j udicial in 
the s ame way as a mutual ly-nominated arbitrator ' s  function 
is s o  characteri zed . 

Rus sell s tates the rule in the s e  words at 
p age 198: 

Joint arbitrators have the same duty to 
act j udicially as a s ingle arb itrator or 
umpire notwi ths tanding that they may have 
been appointed by one of the parties . An 
arbitrator so appointed has no doub t an 
intere s t in favour of the party who appointed 
h im , but he mus t  nonet�ele s s  endeavour to 
act fairly and imparti ally • • • .  The 
arbitrators selected , one by e ach s ide , 
ought not to cons ider themse lves the agents 
or advocate s  of the party who appoints them . 



When once appointed they ought to perform 
the duty o f  deciding impartially between 
the parties , and they wi l l  be looked 
upon as acting corruptly if they act as 
agents or take ins tructions from e ither 
s ide . 
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Rus s e l l  cites many cas e s  to support thes e  statements 
(Os �a ld v .  Ear l Gre y ( 185 5 ) 23 L . J.Q. B .  6 9  at 7 2 ; Wats on 

v. Duke of Nor thumb e rland ( 180 5 ) 11 Ves . 15 3 ;  Mau le v .  
Mau le  ( 181�) 4 Dow 3 6 3 ) , but the pre sent purpos e  wi l l  
be amply served b y  quoting from j us t  one of them . In 
Ca laraft v. Roe b u ak ( 17 90 ) 1 Ves . Jun 2 2 1, Lord 
Chancel lor Thurlow s ays: 

Montford was appointed arbitrator . 
It i s  not uncommon for a pers on , appointe d 
arbitrator , to consider hims e l f  as agent 
for the person appointing him . How that 
is so common I wonder ; as it is agains t 
good faith . The bond s ays he i s  an 
indi f ferent person ;  and he breaks a mos t  
solemn engagement in cons idering himself 
o the rwi s e . 

. There does not appe ar to have been any c hange in 
the position s ince thes e early cases although a dictum 
of Devlin J .  in Mini s te r  Trus t v. Traps Mo t ors [ 195 4 ]  
1 W. L . R .  963 at 97 4 might b e  interpre ted as contemplating 
a s light relaxation o f  the s trictnes s  o f  the e arly cases . 
He s ays : 

If two parties agree to appoint an 
arbitrator between them , i t  would be , I think , 
implied in the contract in order to give i t  
bus iness efficacy • • . that neither side 
would seek to interfere wi th hi s indepen­
dence . If a party to a contract is 
permi tted to appoint hi s agent to act 



as arbi trator in re spect o f  certain 
matters under the contract, a s imi lar 
term mus t  be implied ; but it is modified 
by the fact that a man who has to act 
as arbi trator in respect o f  s ome matters , 
and as servant or agent in respect o f  
others , c annot remain a s  detached a s  
a pure arbitrator s hould be . 
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I f  thi s  s tatement doe s  not hint o f  a relaxation 
it perhaps shows a wi llingnes s to recognize the -prac­
ti cali tie s  of triparti te arbitration . 

There i s  an indication in the English Arbitration 
Act o f  195 0 , 14 Geo .  6 ,  c .  2 7 ,  that the party-appointed 
arb itrator is expected to behave j udi cial ly and imparti ally . 
Section 7 o f  that Act pro vides that where the agreement 
contemplates party-nominated arbitrators ,  if one party 
fails to nominate hi s arbitrator , the other party may 
appoint the arbitrator he has chos en to b e  the sole 
arb itrator whos e  award will b ind both partLe� ·provided 
that thi s appointment can be set as ide by the court. 
If the Legi s lature is wi lling to allow a party-nominated 
arb i trator to occupy the seat usually reserved for an 
arbitrator chos en by the parties mutually , it mus t not 
contemplate any dif ference in the ir roles --they mus t  
both b e  j udicial o fficers . 

This provis ion was also in the 1889 English 
Arb itration Act upon which all o f  the provinces have 
modelled their arbitration s tatutes .  (Ci tations for 
all of the Canadian Arb itration s tatutes appear in 
the firs t  appendix . ) Alberta ( s .  6 ) , New Brun s wi ck, 
Newfoundland and Nova S coti a, have maintained the 
provi s ion while the o ther provinces have not. Where 
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the provis ion has been dropped it has been replaced by 
one which permi ts the party who has made his appointment 
to apply to the court to have it appoint an arbitrator 
in place of the defaulting party . 

Another provis ion o f  the English Arbitration Ac t 
of 195 0 sugges ts perhaps that P arliament was prepared to 
al low a degree of partiali ty to e xi s t  on a triparti te 
tribunal . Section 9 ( 2 )  provi des that where there i s  a 
3-man board that cannot by s ection 9 ( 1) be deemed to 
be an arbitrator-umpire type board , the award o f  any two , 
a maj ori ty award, shal l be binding . It would have been 
a much greater relaxation o f  the impartiality rule had 
the section provided that the award of the chairman alone 
was to be binding . However , it is submitted that even 
the acceptance of a majority award could cause a reduction 
in imparti ali ty s tandards becaus e be fore the provi s i on 
was enacted the law was that in the abs ence of contrary 
expres s ion in the contract , only a unanimous award 
would be b inding . Thi s  was becaus e the Arbitrati on Act 
of 18.89 provided that ,  in the abs ence of e xpre s s ion to 
the contrary , the award of '  the arb i trators was to be 
final and b inding . Thi s was interpreted as meaning 
the award of the entire board. (Re Ju rav sky and Gore s te i n  

(No. 2) (195 6 )  17 W . W. R.  5 5 8) . 

The Arbitration Acts o f  Alberta , New foundland and 
Nova Scotia maintain the s ame provis ion as the English 
Act-of 1889 (Alberta Arbitration Act , S chedule A) . 
Those o f  Manitoba, New Brunswick , Ontario, and P rince 
Edward I s land contain a provis ion that the award of the 
arb itrators or a maj ori ty· o f  them shall be final and 
binding . In We s tern C lay Produc ts L td. v. Uni te d  G las s 
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and Ce rami c Worke rs of North A me ri ca ( 196 5 )  5 0  D . L . R . 
(2nd) 84 , it was he ld that a s imi lar re ference in 

the Saskatchewan Act (which has since been amended) 
did not mean that a maj ority award would be b inding 
in all cas e s . Since the provi sion read " • • •  the 
award to be made by the arbitrators or by a maj ority o f  
them . . . . .. , it was nece s s ary to look to the agreement 
to ascertain which one was applicab le . Therefore , where 
the agreement did not provide for a maj ority award , the 
decis ion would be binding only i f  unanimous . Thi s was 
followed in Long li tz v .  Ma tador [ 197 1] 1 W . W . R. 5 21 
(Sask . Q . B . ) ,  a non- labour arbitration cas e . The result 
is that the provi s ions o f  Manitoba , New Brunswick , 
Ontario , and Prince Edward I s land are no different in 
effect than thos e  o f  Alberta , Newfoundland and Nova 
sco ti a .  

Only Bri ti s h  Columbia and Saskatchewan have 
fol lowed the lead of the English Act of 195 0 .  The British 
Columbia Act provides that where the reference is to 
three �rbi trators , unles s  the contrary i s  e xpre s s ed , the 
rule of the maj ori ty wi l l  be b inding . In a 197 2 amendment 
to its Act (which was likely pas s ed in response to the 
Long Zitz cas e , s up ra) the Saskatchewan Legi s lature has 
enacted that where the re are more than two arb i trators , 

. I 

the award of the maj ority wil l  be binding and i f  there 
is no majority , the award of the chairman will be binding . 
With the las t  provi s ion , Saskatchewan has gone even 
.further than England toward making a tripartite board 
s us ceptib le to parti ali ty in its party-nominated members . 

The American courts have di splayed a much clearer 
tendency away from the s tri ct ··appli cation of the same 
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s tandards to both party-nominated arbi trators and 
mutually-nominated one s . In A s toPi a Me di aa l  GPoup v .  
He a l th Ins uPanee P lan of GPe a te P  Ne w YoPk ( 196 2 )  182 
N . E .  2nd 85 the New York Court of Appe als was asked to 
intervene to prevent one of the p artie s from appointing 
a member o f  i ts own board of directors as i ts nominee 
to a tripartimarbi tration . Interpreting the arbi tration 
clause of the contract whi ch provided , " One arbi trator 
shall be appointed by HIP and another by GROUP , who 
j ointly shal l appoint a third arbitrator " , (page 86 ) Fuld , 
Judge s a�d, (page 87 ) : 

Aris ing out of the repeated use of the 
triparti te arbitral board , there has grown 
a common acceptance o f  the fact that the 
party-des ignated arbi trators are not and 
cannot be " neutral "  at leas t  in the sense 
that the third arbitrator or a judge i s . 

And later (page 88) : 
----------

In fac t , the very reason e ach of the 
partie s  contracts for the choi ce of hi s 

· own arbitrator i s  to make certain that 
his ' side ' wi ll,  in a sens e , be repres ented 
on the tribunal . 

By permitting the appointment o f  the director to 
the arbitration tri bunal , the court was taking the pos ition 
that the bias that can be presumed to e xi s t  in the mind 
of that indi vidual would be accep table in tripartite arbi­
tra-tion proceedings . 

Once i t  i s  conceded that presumptive 
bia s  should not furnish a ground for di s ­
qualification of a parti s an arbitrator , i t  
would s eem a practi cal nece s s i ty that 
mere actual bias no,t invalidate an award 
rendered by a trip arti te pane l s in ce it i s  



unreali s ti c  to e xpect a parti s an arb i ­
trator t o  maintain two separate states 
of mind as advocate and j udge . 

(Comment , ( 196 3 )  6 3  Columb i a  
Law Review 3 7 4  a t  3 7 9) 
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Thus , s ince the New York Court o f  Appeals i s  wil ling to 

allow parti s an arbitrators to be appointed to a tripartite 
board , i t  would seem to follow that it would be wi l ling 
to a llow thos e  arbitrators to conduct themse lve s as 
advocates before the board . 

I t  should be observed , however , that the court 
went on to s tate (p age 89) that although the arbitrator 
need not be neutral , thi s did not " • • • me an that he may 
be deaf to the te stimony or blind to the evi dence pres ented . 
Parti s an he may be , but not di shone s t . " 

I t  i s  interes ting to note that in answer to the 
argument that ----

• G • the inclus ion of non-neutral arbi-
. trators i s  alien to the j udicial proce s s , 

with i ts structure that j udges be 
complete ly impartial and di s sociated from 
both l itigant and di spute , • • • (page 89) 

the court relied on the s ugges tion in Dean S turge s ' 
article (discus se d  e arlier p. 7 )  that arbi trati on pro­
cee dings should not be characteri zed as j udicial . The 
di ffi culty noted e arlier in accepting thi s  sugge s tion 

·wi l l  be recalled . 

The deci s ion in the A s t oPi a c ase has generally 
received approval in the Uni ted State s . The New York 
arbi tration s tatute which had , prior to the trial of the 
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case , provided for vacateur of an award " • • •  where 
there was evident partiality or corruption in the 
arbitrators or either of them • • •  " ( quoted in ( 196 2 -6 3 )  
De Paul Law Review 12 5 )  was amended , a s  a result o f  the 
decis ion to re strict tbe grounds to parti al ity in an 
arbi trator appointed as a neutral (Ne w YoPk Ci vi l PPaa ti ae 

Law and Ru le s �  s .  7 5 11, subd . ( b ) , p ar . 1,  cl . ii (McKinney 
196 3 ) ) .  

In a comment on the case in 6 3  C olumbia Law 
Review 3 74 , i t  was s aid at 380: 

Judici al re solution of the problem of 
partis anship , it . i s  submitted , is e s s enti ally 
a matter o f  contractual inte rpre tati on; in 
the abs ence of an expres s  provis ion to the 
contrary , an agreement to es tablish a tri­
p artite board should be presumed to permi t 
appointment of interes ted arbi trators .  
Such a presumption is j us tified by common 
practi ce and further the fundamental arbi­
tration ob j ectives of expertiese and 
expediency . I f  imparti ality i s  de sireQ,  
the arbi trati on agreement s hould speci fi­
cally provide that all the arbi trators are 

· to be appointed as neutral s . 

This would suggest that parti e s  choos ing a tripartite 
arrangemen t for their arbitrati on needs , intend the party­
nominated arbi trators to be p artisan .  However a much 
prai sed article in 195 4 -5 5  Haryard Law Review ( Go ld and 
Furth , The Us e of TPipaPti te B o aPds i n  L ab oP� CommePai a l , 

and In tePn ati ona l A Pbi tPa ti on) where the e xperiences o f  
busines smen engaged i n  a l l  forms o f  triparti te arbi tration 
(labor , commercial and international ) were e xplored in 

detai l ,  sugge s ts that this i s  not always the case in 
commercial arbi tration . 



Party-appointed labor arbitrators are 
commonly e xpected to vote for their 
party ' s  side of the case regardless of 
i ts me ri ts and any rese rvations the 
appointee may private ly ente rtain . 
Party-appointed commercial arbitrators 
seem to have greater lati tude in 
that respect . They do not automati c ally 
di s sent f rom an adve rse decis ion . 
In princip le , at leas t ,  bus ines smen 
acknowledge that thei r appointees s hould 
vote independently of the intere sts 
of the party appointing them . (page 318) 
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The arti cle goes on to point out the inj us ti ce · 
and inefficiency that can re sult from the lack of 
certainty that e xists as to the true nature of the 
party-nominated arbitrator' s role s ince the mutually­
appointed chairman wi ll not know whether the views of 
his eo-arbitrators are thei r  own or their appointers . 
Als o  the meri ts o f  the case may be di s torted unj u s tly 
i f  one party-nominated arbi trator i s  partis an and the 
o ther i s  not . The authors conc lude at page 3 20: 

In the final analysis the third man 
. on a comme rcial tribunal can re ly only 

on hi s own j udgment and on the e vidence 
presented ; the parties lose the advantage , 
whi ch they would have wi th an all neutral 
board , of three men deciding ins tead of 
one . 

The artic le also pointed out that e ven though 
impartial , a party-nominated arb itrator may be e xpected 
to be an advocate in a limi ted sense: 

Some bus ines smen e xpect their party 
appointee to perform services on their 
b�h�lf ifi tfie-bou�se �f the arbi tration; 
regardle s s  of whe ther or not the appointee 
intends to vote for the party appointing 
him , he can expound hi s party ' s viewpoint ,  



point out circums tances jus ti fying 
his position , educe supporting evidence 
by interro gating the witnes s e s  at the 
hearing--in short , see to i t  that the 
tri bunal does not over look the s trong 
points o f  hi s party ' s c ase . ( page 318) 
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Whether the practice s o f  Americ an busine s smen 

as des cribed in the se s tatements are applicable to 
Canadian bus ines smen i s , o f  cours e ,  unknownm But , 
it i s  submi tted , that the Ameri can law in re lation to 
the role of the party-nominated arbitrator in tri parti te 
proceedings as represented by the As toPi a case has reached 
a s tage of development not yet approached by Engli sh and 
Canadian law .  Perhap s the di s senting j udgment of Chief 
Justice Desmond in the As toPi a cas e  i s  a more accurate 
expres sion of our law . He s ays at page 90: 

I f  there i s  anything le ft of the i dea that 
a director is an agent of hi s cor poration 
(Con tinen ta l Se auPi ti e s  Co. v .  Be lmont , 206 
N.Y . 7 at 16) , or anything left of the conce pt 
that an arbitrator i s  " a  j udge appointed by 
the p artie s "  (Pudi ak aP v .  GuaPdi an Mu t. Life 

· Ins .  Co. 62 N .Y .  392 at 399), and that he 
" acts in a quas i - j udicial capacity" (Ma tteP 
of A me Pi aan Eag le Pi Pe Ins .  Co. v. Ne w Je ps ey 
Ins .  Co. 240 N .Y. 398 at 405), Dr . Baehr is 
as a matter o f  law not qualified to s i t  on 
thi s  arbi tration board . Only by so ho lding 
can we pres erve a concept which is rooted not 
in naivete or impracticali ty but in integrity 
and principle . If Dr . Baehr can be an 
arbi trator when his own corporation i s  a 
party , then an individual party can name himself 
as hi s own arbitrator- j udge and the who le 
affair becomes a cynical traves ty of the 
arbi tral proce s s  " calculated to bring the 
system of enforced arbi tration in dis repute " 
(Ma tte P o f  AmePi aan Eag le Pi Pe Ins .  Co. v .  
New Je ps e y  Ins . Co. (s upPa)}. 



(2) Arbitrator-Umpire Arbi tration before 
D.isag:re ·ement 
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The second situation to be cons idered i s  that where 
the partie s  have chosen an arbi trator-umpire form o f  
arbitration and proceedings have advanced to the stage 
where the parties have e ach nominated their arbi trator 
and these two people are about to deal wi th the di s pute . 

Much o f  that whi ch was said e arlier in rel ation 
to the position of the English and Canadian courts regarding 
the role o f  the party-nominated arbitrators in tri parti te 
arbitration i s  equally applicable here . That the s ame 
s trict s tandard i s  to be applied i s  evident from the 
j udgment o f  Rand J .  in Szi Zand v .  Szas y 195 5 , 1 D . L:;...R. 
370 (S . C . C . ) at page 3 7 1: 

From its inception arbitration has been 
he ld to be of the nature of j udicial de ter­
mination and to entai l incidents appro priate 
to that f act . The arbitrators are to exercise 
thei r  function not as the advocates of the 
parties nominating them and a foPti oPi o f  

·one party when they are agreed upon by all , 
but with as free , inde pendent and impartial 
minds as the circums tances permi t .  In 
parti cular they mus t  be untrammel led by 
such inf luences as to a fair-minded person 
would rais e  a reasonable doubt of that 
impersonal attitude whi ch.e ach party i s  
entitled to . 

A point upon whi ch a di stinction between party­
nominated arbitrators in tri partite and arb itrator­

umpire proceedings can perha ps be based is that in some 
cases i t  may not be the intention of the partie s  in the 
arbitrator-umpire s i tuation , that their arbi trators act 
as arbitrators at al l .  Rather ,  it may be the intention 
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that they act more as me diators or negotiators whos e 
fun ction i s , through negoti ation , to come to a settle­
ment acceptable to both par ties .  An e lement o f  encourage­
ment to settle . is provided by the knowledge that i f  
agreement i s  n o t  pos s ible , the matter i s  t o  b e  referred 
to an umpire who wi ll decide upon the meri ts o f  the 
dispute . In Re En o ak {1910 ] 1 K . B .  3 2 7 , Farwe ll L.J. 

seems to be putting forth an arrangeme�t such as this 
as being the norm .  

Where a case i s  referred t o  two arbitrators 
and an umpire , it is we ll understood that the 
arbitrators act as counsel who try and se ttle 
the case wi thout going into court; but the 
umpire or a single arbi trator occupies a 
j udicial pos i tion and exercises judicial ·powers and i s  bound , as far as practi cable , 
to follow legal rule s .  

I f  thi s  is the function that the parties intend 
their arbi trators to perform then , of cours e ,  they mus t  
be p arti s an and conduct themse lves a s  advocate s . However 
i t  i s  submitted, that the courts should , de spi te the di ctum 
i n  Re �no ak , be s low to cons true any arbitration clause 
a s  embodying such an intention . Thi s i s  the function 
�ormally performed by counse l  before i t  has become 
neces s ary to submit the di spute to arbitrati on . 

That the above described procedure could no t be 
intended by p arties des i ring an " arbitration" i s  shown by 
the dec i s i on in Re Hammond and Wate Pton ( 1890 ) 6 2  L . T .  80 8 . 

which i s  s ummarized in Rus s e l l  at page 4 8  as fo l lows : 

Where a re ference was to two persons 
des cribed as arbitrators in the agreement ,  
who were directed to appoint an umpire i n  case 
of di spute , and the que s tion was as to the 
amount to be paid to a nurseryman for yielding 



up his lease , and for hi s plants , the 
court refused to enforce the decision 
o f  the umpire as an awards bec ause i t  
did not appear that any j udicial inquiry 
was intended .  

2 5 

Because the ho lding of a j udic i al inquiry i s  a 
neces s ary e lement o f  arbitration , i t  would be inconsiste nt 
for a court to find the intention that the arbi trators act 
as negotiators arising out of an arbitration claus e . It 
would also seem unlikely that the intention was s imply that 
the two arbitrators should appoint the umpire . If this i s  
the only duty the parties wan ted done , it would be much 
�ore reasonable for .them to agree to the umpire themse lve s 
rather than go to the expense of appointing two others 
to do i t .  

Pre sumably , therefore , i t  i s  within the contemplation 
and intention of the par ties that the two arbi trators 
should , if pos s ible , arrive at a j us t  award on the ir own , 
making it unnece s s ary to appoint an umpire. If thi s  i s  
·true , i t  must fol low that the arbi trators cannot have 
been i ntended to conduc t themselve s as advocate s .  Advocacy 
neces s ari ly impli es that there wi l l  be someone to hear the 
s ubmis s i on ,  evaluate them and choos e  between them . If it i s  
intended that two peo ple should c ome to a j us t  conclus ion , 
i t  is incons istent that they should be advocate s .  It would 
be absurd for two peo ple to make opposing submi s s ions . to 
e ach o ther and then impartially choose which one to accept . 

I t  may be noted , however , that the procedure fo llowed 

in We s s anen's Knenk lijke Bab ri k e in v .  Is aaa Mode ano Bro the r 

and Sons Ltd. [1960] 1 W . L. R.  1243 would not fal l in line 
with the above reasoning. In that c ase 



• • • each party appointed an arbitrator 
under the provi s ions of the arbitration 
c lause, and the buyers and the sellers 
respective ly provided their arbitrator 
wi th documents re lating to the di s pute . 
The two arbitrators did not i n  fact 
mee t  but had a conversation over the 
telephone . They dis agreed and appointed 
an umpire • • • •  At the hearing be fore 
the umpire , the b uyers arbitrator presented 
the arguments in f avour of the buyers . 

[he adnote ] 
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The i s s ue o f  whether or not thi s procedure cofild be 
cons idered an arbitration at all and the pos s ibility 
that the umpire's de cis ion . might not be enforced as 
an award as in Re Hammond and Wate r ton3 s up ra3 because 
there was no hearing he ld by the party-appointed 
arbitrators before they disagree d  does not seem to 
have ari s en in the case . The award was uphe ld , the 
court apparently approving of the procedure fo llowed . 

Although it seems impractical that the partie s 
intended that their arbitrators func tion on ly as negotiators 
(s ince . thi s  function could be served adequate ly by counse l )  
and appointers o f  the umpire ( s ince thi s could be done more 

e conomi c al ly by the partie s  themse lve s ) , there doe s  seem 
to be an impli cation in the above case that thi s  was 
indeed the intention and that the court i s  prepared to 
recognize i t .  

The English Arbi trati on A at o f  195 0 ,  s .  8, provides 
that unle s s  the contrary is expre s sed , the pary-nominated 
arbitrators wi ll appoint the umpire immediately after they 
are themse lves appointed . Thi s would seem to provide 
encouragement for e arly di s agreement by the arbitrators 
and submi s s ion to the umpire , at which point , as shall 



be s een below ,  the arbitrators take on the role o f  
advocate s .  
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None o f  the Arbi tration Acts o f  the Canadian 
provinces contain such a provi s ion , they all provide 
that where there are two arbitrators ,  they can re fer 
the dispute to an umpire should they be unable to agree , 
but none provide that the umpire i s  to be appointed at any 
parti cular time. 

On the bas i s  of logi c and practi cality , it can be 
concluded that the role of a party-nominated arbitrator 
in arbitrator-umpire arbi tration doe s  not include advocacy 
o f  the cause o f  the nominator. But i t  mus t  be recognized 
that the pos sibi lity exists that in practi ce , the intention 
i s  that the arbi trator i s  a negoti ator , and that thi s 
practice may be accep ted by the courts. 

----
(3) Arbitrator-Umpire Arbitration After 

Di s agre ·e m:ent 

That the pos i tion of an arbitrator in arbitrator­
umpire arbitration after the di spute has been referred to 
the umpire di ffers s igni fi cantly from the pos i tion of the 
mutually- appointed arbitrator seems to be a wide ly accepted 
proposi tion. The reasoning is that once they have come 
to disagreement and have appointed an umpire , the arbi�rators 
have completed their j udicial functions and are free to 
as sttme the ro le o f  advocate s .  Rus se l l  say s  a t  page 17 5 :  

Where arbitrators are appointed who , upon 
dis agreeing appoint an umpire whose decis ion 
i s  final, the arbitrators , once they have 
disagreed and have agreed upon an umpire , 
are fun c tus offici o as arbi trators and act 
at the hearing before the umpire as advocates 
for their respective appointers .  



And later at page 198: 

In some comme rci al arbi tration , i t  
i s  the p ractice ( unles s the parties give 
notice o f  their desire to attend person ally 
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or by solicitor or counsel ) for the arbitr ators 
to pre sent the evi dence to the umpire and to 
act as advocates ; and this i s  not improper • • • •  

In such case s , the arbitrators are fun a tus 
officio as arbitrators , since the umpire 
has taken over from them . 

The case ci ted by ·Rus sell as authori ty for the 
propos ition is Fren ah Gove rnme n t  v .  Ts urus hima Maru 

(1921) 7 Ll L R 2 4 4  ( KBD) af f ' d  8 Ll L R 4 03 (C. A . ) ,  
where a di spute had ari s en concerning a charter party .  
Pursuant to the contract , arbi trators were appointe d by 
each party and the arbitrators be ing unable to agree , 
appointed an umpire who proceeded to make an award having 
heard only the submi s s ions of the arbi trators.  The party 
against whom the umpires award was made sought to have the 
award set as ide on the ground that the umpire had made 
his award wi thout holding the necessary hearing .  I t  was 
denie a·that the arbi trator had been . authorized to repres ent 
thei r  interes ts before the umpire . In the King's Bench 
Divis ion , Lush J . , holding that the award s hould be set 
aside , observed at page 2 4 6 :  

One mus t  re cognize , n o  doubt the pos ition 
that they are commi tting no breach of duty 
i f  ins tead of adj udicating j udicially and then , 
i f  they dif fer , le aving i t  to the Umpi re to 
re-hear the case , they formally dis ag·ree and 
support the re specti ve cases o f  the parties 
before the Umpire . It is not what one would 
suppose the charterers contemplated when they 
agreed that the arb itrators should act as 
arbitrators ,  but the authori tie s support 
this proposi tion . 
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He found , nevertheles s , that i t  did not fol low 
from thi s  that the arbitrators " repre sented" the parties 
before the umpire so as to supersede the soli citors 
who had been appointed for that very purpose �  

Bray J .  di f fe red , however on h i s  as s e s sment o f  
the facts and held that the arbi trators had i n  fact been 
authorized to repres ent the parties and the application to 
have the award set as ide fai led . 

Thi s result was affirmed in the Court of Appeal 
where Banks L . J .  found the practice to be (page 4 0 4}: 

That unles s  an intimation i s  given to 
the arbitrators that they are not to act 

·as advo cates in the matter and that it is 
des ired that either couns e l  or solicitors 
should appear--unle s s  such noti ce i s  given 
according to the practi ce they [ the two 
arbitrators] are to act and conduct the 
matter on behalf of the re spective 
partie s • 

. Relying on thi s prac tice and also on the fact , as 
he found i t ,  that the arbitrator was instructed " • • •  

to act as an advocate for hi s clients and was given the 
materials which would be nece s s ary for the purpos e  of 
his acting a·s an advocate " ,  the appeal was dismi s sed .  

The ·  reliance on thi s finding o f  fac t ,  i t  i s  submi tted , 
preqludes the use o f  this case as auth�rity for the 
proposition that arbitrators automatically become advocate s  
up on submis s ion o f  the dispute to the umpire . I t  doe s  
however show that where the arbitrators are ins tructed 
to act as advocates ,  the following of those instructions 
wi ll not resul t in unj us t  conduct . 
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In B ouPge ois v .  Wedde Z Z  and Comp any { 19� 4 ] 1 K. B .  
5 3 9, the i s sue , in an app li cation to have the award in 
an arbi tration regarding the quality of certain meat , was 
whether one of the arbitrators who had inspected the 
meat before the arbi tration began , was a competent witnes s  
be fore the umpire . I n  the course o f  hi s j udgment ,  Lush J .  
s aid (page 5 4 6 )  : 

An arbitrator may now act in a commercial 
arbi tration as an advocate and as an agent 
for the party who appoints him • • • •  [W] hen 
the arbitrators in a commercial arbitration 
have di ffered and the umpire has taken upon 
himse lf . the burden of adj udi cation , e ach 
arbitrator may be and is regarded as no 
longer acting j udicially but as a person 
who i s  entitled e i ther to advocate the cause 
of the party who appointed him or to give 
evidence in support of that cause . • • o I 
have come to thi s conclusion wi th hesitation , 
because , spe aking for mys elf , I think it 
would be very much better i f  the old rule 
as to an arbi trator ' s  duty were sti ll adhered 
to . 

In Nauman v .  Na than ( 19.3 0 )  3 7  Ll. L. Rep .. , 24 9, a 
very s trong s tatement of the ro le o.f an arbi trator i s  found 
in the j udgment of S crutton L.J. (page 4 6 2 ) : 

So in commercial arbi trations many trades 
have arrived at a sy stem that they think i s  
much better and whi ch probably i s  very much 
better than the sys tem of the Law Courts . They . 
e ach appoint an arbi trator . That arbitrator 
i s  not in the leas t like a j udge . He a cts 
in a way no j udge would act . He hears state­
ments from one side wi thout requiring the 
pre s ence of the other . He uses evidence 
s ubmitted to him by hi s c lient , putting i t  
forward a s  an advocate and not a s  an arbitrator . 
I t  i s  usele s s  to call an arbitrator a j udge . 
He i s  a negotiating advocate endeavouring to 
do the best he can for hi s c lient.  
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I n  Wes s anen ' s  Kon e n k lij ke Fabri k i en v .  Is aa a Modi ano 

[ 196 0 ]  1 W . L . R. 1 2 4 3 ,  Dip lock J .  s tate s  at 12 4 6: 

I t  i s , I think , plain and fully time 
that the court should take j udicial notice 
of the ,fact that , in commeri cial arbitration 
of thi s kind • • •  where arbitrators are 
appointed who , upon di sagreeing appoint an 
umpire , then , are fun c tus o ffi ci o as 
arb itrators and act at the hearing before 
the , umpire as advocate s of their respe ctive 
appointers • • • •  I t  i s  also c lear that the 
practice , when arbi trators have been appointed 
in thi s  way , is that the parties themse lve s 
are repre sented at the he aring be fore the 
umpire by the arbitrators and by no one 
e l se unles s  they expres s  a des i re to be 
otherwi se repre sented.  

I t  should be noted that in each of the four cas e s  
mentioned above the reference was to " commercial arbitration " .  
The comments o f' S crutton L . J .  In the Nauman case were 
expres s ly confined to " commercial quali ty arbitration" .  
In the Ts urus hima case the arbi tration procedure was 
e s tablished by affidavi ts " Sworn to by two well-known men , 
a s  to �he _London practi ce " {192 1) 3 7  T . L . R .. 96 1 per Scrutton 
L . J .  at 96 2 ) . In the quotations above from Rus se l l , the 
Wes s anen ' s case and the B ourge ois  case , the sys tem des cribed 
is that of commercial arbi tration . The obvious inference i s  
that arbitration advocacy is acceptable only i n  what i s  known 
a s  ' commerc i al ·' arbitration . A more difficult ques tion 
that al s o  ari se s  is what is intended to be included in· 

the term " commercial arbitration " and what forms o f  
arbitration are me ant·, to b e  excluded therefrom. 

Sankey J .  in the B ourge ois case contemplates a dis ­
tinction between " legal " arbitration and " commercial " 

· arbitration . He s ay s  at page 5 89: 



The modern sys tem of arbitration has 
certainly made great inroads on what was 
thought to be the legal practice of arbi­
tration and the re is a great difference 
between arbitrations conducted as legal 
arbitrations and arbitrations conducted 
as commercial arbitrations . 

3 2  

On the opposite side i s  the s tatement o f  Lord 
Langdale M . R .  in the e arly case Harv e y  v .  Sh e Z t on 

(18 4 4 )  7 Beav . 4 5 5  at 4 6 2: " I  whol ly deny the di fference 
which is alleged to exi s t  between mercanti le arbitrations 
and legal arbitrations . "  

He went on to conclude that the s ame degree of 
procedural s trictne s s  applied to both , in particular 
with re spe ct to the hearing of one party in the abs ence 
9f the othe r .  It appears from the case that the 
dis tinction between a legal arbitration and a commercial 
one was that the former was conducted by lawyers and the 
latter by merchants . I f  thi s i s  the bas i s  o f  the 
distinction contemp lated by Sankey J. in the above 
quoted pas sage from the B ourge ois case , his con clus ion 
that there is a great difference , i t  i s  submitted , is 
illogical . The j us tice or inj us tice o f  arbitrator 
advocacy cannot vary with the pro fe s s ion of the arbitrator . 

Another pos sible means o f  di stingui s hing between 
commercial arbitration and legal arbitration is the type 
o f  i s sue that the arbitration i s  intended to re solve . 
�n �he Ts urushima c as e , the Bourg e o i s  c ase and the 
Nauman case the di spute concerned the quality o f  the 
subj ect matter of the contract . I t  i s  apparently recog­
ni zed that quality arbitrations can , wi thout inj us tice , 
fol low a procedure radically di fferent from more formal 
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arbi trations ( Rus se l l , page 17 9) . In particular , it may 
not be neces s ary for a hearing to be he ld , the umpire 
determining for himself the quality of the subject 
matte r .  P erhaps , then , the term 11 commercial"  arbitration 
i s  meant to re fer to arbitrations where the on ly ques tion 
is one o f  fact in a commercial trans action . However , 
the term as used in the Wes s anen ' s  case cannot be made 
to fit thi s de finition because there the que s tion be fore 
the arbitrators was one o f  law ;  the right of re j ection 
o f  goods for an admitted breach o f  condi tion by the 
s&l le r .  

In three o f  the case s , the arbi tration procedure used 
appear to be those adop ted by a parti cular trade or 
marke t .  The partie s in the Ts uPus h ima case appe ar to 
have adopted the arbitration procedure which was found 
to be common practice in the City o f  London . In Nauman 

the procedure was proven to be the " usual way " in that 
particular trade and in We s s enan ' s the practices o f  the 
London Cattle Food As soci ation were adopted . Perhaps 
" comme;rcia l "  arbi tration i s  meant to refer to arbitrations 
wi thin a parti cular trade or commercial market where unique 
procedure s are provably establishe d .  I t  should be noted , 
however , that in Boupge oi s the advocacy procedure was 
accepted though not proven to be an e stabli shed trade 
procedure . 

I t  be come s di fficult to imagine in what sense the 
term " commerci al arbi tration " was used in thes e  case s . 
In the absence of a de f initi on for the term , it s eems 
impo s s ible to determine the basi s  o f  the di s tinc tion 
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between " commercial "  arbitration and " legal " arbitration . 
The term i s  probably mos t  common ly used to de scribe that 
category o f  arbi tration proceedings undertaken to resolve 
di sputes among bus ines s  men as di s tingui shed from the 
larger category , labour arbi tration . In labour arbi­
tration , it appears to be well accepted that party-nominated 
arbitrators are intended to be parti san and to act as 
advocates at all times during the arbitration . See 
Re A rb i trati on A a t �  Re Gain e rs and L o ca l  3 2 9  Uni ted 

P a ok ingh o us Worke rs of Ame ri oa ( 196 4 )  47 W. W . R. 5 4 4  (Al ta . 
S . C. ) . I f  it i s  " labour arbi tration " that is intended . to be exclt 

. 

by. the use of the term " commerci al arbi tration 11 in the se case s , 
the latter term cannot have be.en inteded to de s cribe a clas s 
of arbitratration to whi ch arbi trator advocacy be fore an umpire 

i s  restri cted . 
I f  any res tri ctive application was once intended 

by the use of the term " comme rcial " it seems to have been 
abandoned in the mos t  recent case s . In Rah oas s i  Shipp i ng 

v .  B lue Star , Roski l l  J • .  refers to the Wes s anen cas e 
and then describes the normal arbitration procedure 
(page 190 ) : 

Each party to the contract contemp late s  
that hi s arbitrator , i f  h e  di s agrees with 
the other arbitrator , will j o in with the 
other arbitrator in appointing an umpire , 
and that e ach arbitrator wil l  then appear 
before the umpire duly appointed under 
the clause and argue the case before the 
umpire as advocate . 

Thi s does not appear to be intended a des cription 
of the practice in a res tricted area known as " commerci al 
arbitration" .  

I t  i s  also worthy o f  note that j udi ci al acceptance o f  
advoc acy a s  part of the role o f  the arbitrators was 
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a t  first a ccomplished wi th hes i tation . Thi s i s  apparent 
in the j udgment o f  Lush J .  in BouPg e ois ( quoted earlier ) . 
I t  i s  interesting to observe that in 190 5 , j us t  15 years 
before the court accepted the procedure in Ts uPus hima , it 
appears to have been wi thin the contemplation o f  the 
court that the procedure would be unacceptable e  In Big Zin 

v. C ZaPk (1905 )  4 9  Sol . Jo . 2 0 4  motion was made to set 
aside the award o f  the umpire on the ground that one 
of the arbitrators had acted as advocate . The court 
s tated that i ts policy or requiring arbi trators to conduct 
themselves as arbitrators would be s tri ctly observed though 
not in the case where the complaining party knew what was 
going on and did not protes t .  

In the Rah aas s i  case i t  was decided that even though 
the arbitrator in arbitrator-umpire arbitration becomes 
an advocate after the matter is re ferred to the umpire , 
hi s authority to act i s  still based on the arbitration 
agreemen t whi ch gave rise to hi s appointment .  He doe s  
n o t  become the agent o f  hi s appointer . Perhaps it can 
be s aid to follow from thi s that he i s  not so much an 
advocate of the cause o f  the party who nominated him but 
i s  rather an ·advocate o f  the conclus ion to whi ch he came , 
impartially and j udicially , during the original proceedings 
with the other party ' s  arbitrator , be fore their di s agree­
ment made nece s s ary the appointment of an umpire . The 
di s tincti on i s  perhap s  subtle but it would seem to be 
les s  of an infringemen t of natural j ustice , i f  i t  i s  an 

infri�gement at all , for an arbitrator to advocate the 
acceptance of a conclusion which he arrived �t by j udicial 
means than for him to advocate a caus e whi ch he may not 
truly be lieve to be meri tous . 
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The following i s  submitted as a pos s ible outline 
of the deve lopment of the arbitrator advocacy procedure . 
At the turn of the century the courts held a s tri ct 
view of the role o f  the arbi trator and would have 
invalidated an award on the ground that the arbitrator took 
on the role of advocate before the umpire . Nevertheles s 
the practice deve loped within particular trades and 
the courts accepted it where it was proved to be the 
" usual way " . The practice became so wide spread that 
its acceptance by the courts in all arbitrator-umpire arbi­
trations followed.  

At least in England , thi s app ears to be the pos ition 
o f  the arbi trators in arbitrator-umpire arbi tration after 
their dis agreement and the appointment of the umpire . 
They are no longer arbitrators but rather their function 
i s  trans formed to that o f  an advocate . 

The English Arbitration Act of 195 0 in section 9 (1) 
provide s that where the parti es have agreed to submi t 
their di spute s to a tribunal which consi s ts of three men , 
one chosen by e ach of the parties and the third chos en 
by the first two , the third member wi ll be cons idered an 
umpire and not a third arbitrator . Thi s provi sion i s  
n o t  sub j e ct t o  contrary expre s si on i n  the contract . I t  
appears to show a definite pre ference for the arbitrator­
umpire system . It may be noted that none of the Canadian 
Arbitration Acts contain such a provi s ion . 

I t  wi ll be recalled that in the examination of the 
role of the party-appointed arbitrator in arbitrator-umpi re 
proceedings before re ference to the umpire , the suspicion 
arose that the intention of the parties in some cases may 
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be that the arbi trators are to function more as mediators 
and negotiators than as j udicial officers . In light 
of thi s  suspi cion , if it is true , and what has been 
found to be the role of the arbitrators be fore the ampire , 
i t  i s  submitted that arbitrator-umpire arbitrations are 
indi s tingui shable from so le-arbitrator arbitrations .  There 
is only one person who se function i s  to make a j udicial 
deci s ion in both cases . If this i s  the case , the provi s ion 
of the English Arbi tration Act di s cus sed above can be 
looked upon as intending to encourage the so le- arbitrator 
form even when the partie s have agreed to a sophi sticated 
arrangement whereby three " arbitrators " are appointed . 
The Arbitration Acts o f  England and Canada have long 
shown a pre ference for sole-arbitrator arbitrations 
s ince they provide that where the form of tribunal i s  not 
speci fied in the agreement ,  reference shall be to a so le­
arbi trator . 

( 4 )  · · ·summa:ry -----

I t  may be he lp ful at thi s point to summari ze the 
conclusions arrived at above as to the ro le of the arbitrator . 

First , as to arbi trators appointed mutually by the 
parties ,  i t  was found that their role could be characteri zed 
as j udicial and that the main cons equence of thi s was that 
they had a duty to adhere to the rule o f  n atural j us ti ce . 
From thi s it fo l lowed n atural ly that they could not 
conduct themselves as advocate s  of either party ' s cau s e . 

Second , as to arbi trators appointed by e ach party 
individual ly , it was found that the j udicial characteri zation 
s till applie d .  I n  trip�rti te arbi tration thi s was in 
the face of an app arent trend in the U . S . A .  away from a 
strict requirement o f  impartiality for party-nominated 
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arbitrators . In arbi trator-umpire arbitration , it was found 
that be fore the arbitrators di sagreed and submitted the 
di spute to the umpire , they could not conduct themselve s  
as advocate s .  The suspi cion was rai sed , however ,  that the 
parties might have intended , in s ome case s , that the 
arbitrators function more as mediators or negoti ators 
in which case they would not be j udicial o f fi cers . I t  
was found that after there had been reference to the 
umpire , the arbi trators are general ly cons idered to 
be advo cates of their nominators cause before the umpire . 
I f  the susp� cion as to the role before reference to the 
umpire i s  corre ct , the arbitrator-umpire form of arbi­
tration becomes indis tingui shable from the sole-arbitrator 
form. 

D. The ·Role as Seen by the Practitioner 

Having arrived at the s e  conc lus ions as to the 
arbitrator ' s role from an examination of the authoritie s , 
i t  may be useful to consider the experien ce of Alberta 
practitioners as to the role . For thi s  purpose four 
inte rviews were conducted . 

The first two o f  these were with Mr . B e  Barren and 
Mr .  J .  McNiven o f  Ca lgary who recently served as the party­
nominated arbitrators on a triparti te arbitration . The 
di spute arose out of a 2 -million dollar cons truction contract 
between Mobi l  Oi l and P an Wes t  Cons truction . Be cause o f  
de lay s  that had occurred i n  the course of cons truction 
Pan Wes t  had suffered a substantial los s  whi ch they claimed 
from Mobil on the ground that the latter had been res�onsible 
nor the de lay .  Mobil denied re sponsib il i ty and counter­
c laimed for their los s due to lost production on the 
ground that Pan Wes t  was respons�ble fo� the delay . The 
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contract con tained an arbitration claus e which provided 
for a triparti te tribunal . P an We st p roposed that the 
di spute be submi tted to arbitration under thi s c lause . 
Original ly Mobi l wanted to avoid arbi tration and made 
application to the Alberta Supreme Court for revocation of 
the arbi tration clause and submi s s ion of the i s sues to 
the cour t .  Lieberman J. dismis sed this appli cation in a 
j udgment reported in [ 197 3 ]  1 W. W. R. 4 13 .  

As a re sult Mr. Barren was appointed arbitrator by 
Mobi l Oil and Mr . McNiven was appointed arbitrator by 
Pan We st . At the time o f  his appointment Mr. Barron was 

. given a ve ry general des cription o f  the problem by Mobi l ' s  
counsel and he warned that he had nothing more than a 
layman ' s  knowledge and unde rs tanding of the technology o f  
the cons truction and oi l industries . He was told that 
this was of no concern to his appointer and accepted the 
appointment .  He was chosen , he feels , on the bas i s  of 
his long experience in bus ines s  and law �  He had had no 
previous experience wi th commerical arbitr ation though he 
had been involved in labour arbitration . 

Mr .  McNiven was given no des cription of the circum­
stances of the di spute at the time o f  hi s appointment , it being 
his policy to wai t unti l the s tatements of claim and defence 
were pre sented to him. He fe lt that the bas i s  of hi s being 
chosen was . hi s previous experience as house counsel to a large 
cons truction firm , Mannix Corporation Ltd . He had been 
involved in s everal arbi trations whi le with Mannix .  

By the terms of the arbitration clause , the firs t 
function of the two arbitrators was to appoint a third , the 
chairman . This proved to be a very diffi cult proces s  taking 
three months'. The arbitrators agreed that the chairman 
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should be a man familiar with the technology involved , 
preferably an engineer .  They also agreed that i t  was 
important to choos e  someone in who s e  quali fications and 
impartiality the par ties could have confidence . They 
were there fore , me t with the problem of whether or not 
it was proper for them to dis cuss with their nominators the 
various sugge stions for thi rd arbitrator . They decided 
to do s o  and the procedure which was adopted was for 
the partie s or arbi trators to sugges t  pos s ible third 
arbitrators and for the other arbitrator and hi s nominator 
t� approve or disapprove . It was soon di scovered that the 
world of oi l field cons truction was a small one because 
many o f  the persons suggested by one party had been 
involved previous ly wi th the o ther p arty in s ome aapacity 
which made him undes irable as an arbi trator . Some were 
dis approved on the ground that they were thought to have 
a ' contractor bias ' by Mobi l  or an ' owner bias ' by P an We s t .  
Mr .  Barron s aid that the parties always gave reasons for 
their dis approval and if e i ther party had ever disapproved 
a sugges tion wi thout giving acceptab le reason s  he would have 
been i�clined to wi thdraw the part�es' opportuni ty to comment ,  
and to appoint without their approval . Fortunate ly , j ust 
before the parties would have been forced to apply to the court 
to · appoint an arbitrator , under s .  5 ( 2 )  of the Arbitration 
Act ,  agreement was reached and a prominent Ca lgary engineer 
was appointed . 

The problem then arose as to whe ther the arbitrator 
j ust appointed was a third arbitrator so as to make the 
tribunal a tripartite one or whe ther he was an umpire so as 
to make it a tribunal of the arbitrator-umpire variety . 
The contract did not specify thi s in exact terms but i t .  did 
provide for the accep tability of a maj ority award. On 
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this basis and on the basis of their own preference, 

the arbitrators decided that they were to be a tripartite 

tribunal and the chairman's status as an arbitrator 

and not an umpire was announced at the opening of the 

hearing. 

Both Mr. Barren and Mr. McNiven were of the 

opinion that a provision like s. 9(1) of the English 
Arbitration Act, discussed earlier at page 36 , 

would have provided an undesirable solution to this 
i�sue. The section would apparently have applied to 

this situation and by it the last appointed arbitrator 

would have been deemed to be an umpire. 

Neither of the gentlemen had had any experience 

with the arbitrator-umpire form of arbitration tribunal 

and they did not think that it was used very frequently 

in Alberta. 
----------

Both Mr. Barren and Mr. McNiven were of the opinion 

that the efficiency of the arbitration was greatly 

increased by the reasonableness and practicality of the 

respective counsel. At the opening of the hearing it was 

agreed that there would be no strict requirement that the 

rules of evidence be observed. In particular it was 

agreed th�t·copies of documents would be accepted without 

question and that letters that were entered would be 

deemed to have been sent and received. The arbitrators 

did, however, attempt to limit the admission of hearsay 

testimony. It was felt that because the dispute was 

technologically very complicated, the strict rules of 

evidence would have caused the proceedings to bog down 
hopelessly. 
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Mr. Barron suggested that provision should be 

made in the Act that unless the contrary was expressed 

in the contract, the strict rules of evidence should 

not apply. He thought that something along the lines 

of the Legal Professions Act, ss. 60 and 63 might accomplish 

this. 

One problem that Mr. McNiven observed during the 

course of the hearing related to the questioning of witnesses 

by the arbitrators. The chairman expressed a reluctance 

to. ask questions of the witnesses being under the impr.ession 

that since there was counsel present to bring out the 

�vidence, he should be satisfied with the evidence thus 

brought out. He felt that there might be some undesirable 

reflection on his impartiality, should he ask a question 

not asked by counsel. Mr. McNiven assumed that the 

chairman was unaware of the common practice of. judges 

questioning witnesses and advised the chairman to ask 

questions if he thought it necessary. Mr. McNiven observed 

that the transcript of the hearings showed that he, himself, 

had fr�quently asked questions of witnesses and he suggested 

that it would have been the same had he been chairman. 

Before it was time for the arbitrators to come to an 

award, .the parties settled their dispute between themselves. 
It was therefore unnecessary for the tribunal to decide 

how· they would proceed to arrive at an award. There had 

been some preliminary discussion as to what the procedure 

should be. Mr. Barren was of the opinion that it would be 

profitable to have a meeting after the hearing at which 

he felt it would be possible to eliminate some points from 

those that required consideration. The chairman evidently 
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was of the opinion that there should not be such a 

meeting but rather that the arbitrators should each go off 
on their own to consider the merits and come to a 

conclusion. The procedure that would have been employed 

had there been no majority agreement was not discussed. 

Neither was the method that would be employed to draft 

the final award, discussed. 

Mr. McNiven observed from his earlier experience 

that there is a discussion of the case by the arbitrators 

af�er the hearing. He agreed that at this meeting the 

party-nominated arbitrators do put forth the good points 

of their nominators case to ensure that they will be 

remembered during the consideration of the case. The 

party-nominated arbitrators evidently then make individual 

recommendations to the chairman as to what the award should 

be and the chairman considers these before making the 

draft award. If the chairman's award is not the same as 

one of the arbitrators, the tribunal meets again to attempt 

to arrive at a majority decision. Mr. McNiven said that 

this generally would have been the procedure followed in 

this particular arbitration. 

Mr. McNiven agreed that this procedure might tend 

toward compromise, something which he felt the parties 

had not intended when they agreed to arbitration. But he. 

felt that a reasonable arbitrator did not make an extreme 

position in his recommendation so as to force the chairman 
to come away from what might have been a medium position 

toward the recommended position in order to arrive at 

a majority award wtiich would probably be close to that 

which the arbitrator had originally wanted. He felt that 

most chairmen would recognize and not be trapped by such 

manipulation sho�ld it be attempted. He said that in 
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their recommendations the arbitrators usually put forward 

what they consider a just conclusion. 

1 
Mr. Barron suggested not only that compromise often 

resulted but that the parties likely expect it. 

Both Mr. Barron and Mr. McNiven expressed the 

conviction that their roles had been those of judges; --

they were to conduct themselves impartially and judicially. 

Each had faith in the impartiality of the other and o� 

th� chairman. Mr. McNiven however observed that it was 

humanly impossible to rid oneself of bias which had 

developed over the years. He noted that he possessed 

built-in prejudices developed during his previous close 

association with a construction company which probably 

affected his judgment and which undoubtedly was a major reason 

for his nomination. Both he and Mr. Barron referred to their 

'nominators in terms which indicated tha� they felt a 

closer relationship to them than to the other party to the 

dispute. Mr. Barron once referred to Mobil as the party 

that he represented' and Mr. McNiven once referred to 

Pan West as his 'client'. These were undoubtedly 'slips 

of the tongue' but perhaps they revealed a subconscious 

preference which could have an effect on the judgment of 

less professionally conscientious men. 

Both�. Barron and Mr. McNiven expressed surprise 

wi� the suggestion in Dean Sturgis' article, the As toPia 

case and the New York Civil Procedure Act provision (all 

discussed earlier) . Mr. Barron didn't think such a trend 

should be or is likely to be followed here and Mr. McNiven 

thought that although the New York provision might have 

tended toward recognition of what might be the true situation 
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i n  many cases, allowing party-nominated arbitrators to be 

openly biased, might destroy ,industry confidence in the 

whole arbitration procedure. 

The only extent to which either of them was 

.prepared to admit to any part of their role being that 

of an advocate was Mr. McNiven's suggestion that in 

the discussions following the hearing each party-nominated 

arbitrator would remind the other of the best points in 

favor of his nominator's case. 

Mr. Barron noted that his lack of familiarity with 

the problem made it impossible to advocate either side 
·of the dispute. 

Mr. McNiven did point out, however, that in less 

formal arbitrations, where there were only the three 

arbitrators and the parties, i.e., no counsel, it was 

common procedure for the party-nominated arbitrators to 

conduct themselves as advocates. He said. that the Calgary 

Construction Association frequently appointed the 

chairman to such arbitrations and they were conducted 

very informally and were usually very fast. 

Both Mr. Barron and Mr. McNiven considered that 

the arbitration procedure obtained for the parties a 

greater degree of efficiency,, expertise, informality and 

economy than av�ilable in the courts. In addition they 

felt that the use of arbitration permitted the parties to 

solve their dispute more amicably than might be possible 

in the courts. This was important since it was likely 

the parties would be parties to contracts with each other 

in the future. 
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Mr. Barren expressed no opinion as to what 

advantage the parties derived by employing the particular 

form of tribunal they did. Mr. McNiven, on the other 

hand, suggested that the only possible advantage of a 

three-man tribunal over a one-man tribunal was that 

a better 'mix' of expertise could be achieved. This 

tribunal consisted of a topnotch engineer, a very 

prominent lawyer, and a lawyer with a greater than 

average experience in the industry in question. He 

noted that a three-man board all the members of which were 

mu�ually appointed could probably have achieved the same 

degree of expertise without the risk of partiality attached 

to a tribunal with party-nominated members. However, 

he recognized that the practical difficulty of agreeing 

to three arbitrators would be unreasonably great in light 

o.f the difficulty experienced in finding one arbitrator 

that these two parties could both accept. In the absence 

of an equivalent to the American Arbitration Association 

which has had success with a system whereby the Association 

appoints the three arbitrators from the lists of men who 

are professional arbitrators and are therefore undoubtedly 

independent, Mr. McNiven suggested that a reasonable 

alternative to the three man tribunal would be a one 

man arbitration where the single arbitrator would have 

the power to call his own expert witnesses (to provide the 

expertise lost by the reduction from a 3-man tribunal to a 

1-man tribunal) . These experts would function as 

am.ici curiae and could be questioned by the. parties to 

the
'"

dispute. 

Both Mr. Barren and Mr. McNiven were of the opinion 

that procedural guidelines would be very valuable to 

arbitrators and the parties to an arbitration. These might 



47 

be contained in a schedule to the Act. Mr. McNiven 

observed that it might be difficult to arrive at the 

right balance of simplicity and comprehensiveness to 

make a set of guidelines valuable. He suggested that the 

rules of the American Arbitration Association might 

provide a reasonable base. [These rules are contained 

in Appendix B.] He noted that these rules work successfully 

largely because they have gained the confidence of the 

industries using them. Mr. Barron felt that although 

procedural guidelines would be useful the arbitrators 

should not be bound to follow any particular procedures 
. 

after the hearing in coming to their award. 

The third interview which was conducted in order 

to determine the experience of Alberta practitioners 

with regard to the role of the party-nominated arbitrator, 

was with Mr. w. G. Geddes who has been involved in 

approximately ten arbitrations in recent years. Mr. 

Geddes expressed very strongly that his �bservation was that 

the party-nominated arbitrators are always partial in 

favour of their nominator. He noted a distinction between 

arbitrations where the parties were represented by 

counsel and those where they were not. In the latter case 

the arbitrators are not only partial:. but are also advocates 

of their nominator's cause. In the discussion which follows 

the hearing, the arbitrators invariably put forth their 

nominator's case and take extreme positions realizing that 

in the bargaining process they . will be forced to come down. 

Interestingly, it was Mr. Geddes' experience that the tribunal 

usually comes to a unanimous conclusion. 

Mr. Geddes was not familiar with the arbitrator­

umpire form of arbitration. He did not recognize a 

difference between an umpire and a third arbitrator. 
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Discussion revealed that this was logical because with 

the roles of the party-nominated arbitrator being as he 

described them, the function of the chairman becomes very 

similar to that of an umpire. Both are sitting between 

two ' arbitrators' who cannot agree as to an award and 

both are hearing arg ument from those arbitrators as to 

what the award should be. There are notable differences, 

of course1 for example in the form of tribunal with which 

Mr. Geddes is familiar the two arbitrator-advocates 

still have a decision making function at the time they 

ar� conducting themselves as advocates while in the 

arbitrator-umpire form, the arbitrators are funatus offiaio 

as far as their decision making cap�city is concerned by 

the time they take on the role of advocate. 

It should be emphasized that Mr. Geddes was entirely 

satisfied that the best role for the party-nominated 

arbitrator to play is that of an advocate. He felt that 

this was an efficient system and agreed with Mr. Barren 

and Mr. McNiven that arbitration is a useful tool. He 

also agreed that procedural guidelines would be useful. 

The fourth interview was with Mr. E. F. Holmgren, 

an Edmonton engineer. Mr. Holmgren has had a wide 

experience with arbitrations having sat as a sole arbitrator 

on two-man arbitration boards, and, on tripartite boards. 

It is important to note that his experience with tripartite 

boards has been in cases where the parties haye not been 

represented by counsel. 

The procedure generally followed after the appointment 

of the board is for the parties to brief the arbitrators 

they have appointed so that they become familiar with 



49 

their nominator's side of the story. The arbitration 

board then meets to discuss the case and to determine 

what they want to discover at the hearing. At the 

hearing which follows, the arbitrator's question the parties 

and the witnesses. Every effort is made to ensure that 

all the facts are brought out and that the entire problem is 

clearly understood by the board. The board then meet 

to discuss the case. The party-nominees conduct them­

selves as advocates to the extent that they remind the 

board of the strong points of their nominator's case. 

Mr. Holmgren pointed out that there is a basic 

difference between the attitudes of engineers and that of 

lawyers. Whereas lawyers are inclined only to bring out 

that amount of truth as is necessary to cast a favourable 

light on their client's case, engineers have a professional 

duty to see that in engineering matters every fact is 

taken into consideration. With this duty in mind, the 

party appointee is careful to see that facts which are 

potentially damaging to the nominator's cause enter the 

considerations. 

After these discussions, the chairman drafts an 

award which is circulated to the arbitrators for approval 

or criticism. This process is repeated with further 

discussions where necessary, until an award acceptable 

to the whole board is arrived at. Reasons are always 

given for the award. 

There was absolutely no question in Mr. Holmgren's 

mind that .the arbitrators throughout this entire process 

were to be impartial and that their award was to be 

arrived at judicially. This was despite the fact that 

they were briefed by their appointer in the absence of 
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the rest of the tribunal and that they were responsible 

to see that the arguments supporting their nominator's 

position were presented to the tribunal and were within 

its consideration at the time of making the award. 

In support of this role he pointed out that there 

was never any attempt on the part of a nominator to 

test the arbitrators• attitudes before appointment. He 

felt his appointments had been based on his reputation 

of fairness in business dealings as much as on his 

en�ineering experience. He may not have built in 

prejudices to the extent the other gentlemen had because 

he has acted as the nominee of contractors and owners 

alike. At the beginning of the proceedings, the chairman 

briefs the party nominees as to the conduct of the 

proceedings and generally points out the impartiality 

that is demanded of them. He had always had a reasonable 

confidence in the impartiality of the ot�er members of 

the tribunal • 

. usually the outcome is a unanimous award. Mr. 

Holmgren did not think there would be any objection to a 

majority award but he felt that in an arbitration where 

three people, acting impartially, do not come to the 

same conclusion every effort should be made through further 

consideration to eliminate the differences and come to 

an award that all members of the board can live with. 

If this is done it is more likely that the parties will 

be able to live with the award. Mr. Holmgren admitted that 

this type of procedure may yield compromise. But it is not 

a manipulated compromise. It is one entered so as to reconcile 

opin�ons arrived by an impartial mind in a judicial process. 
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The role of the arbitrator is no different in a 

sole arbitration or a two man arbitration. All three 

forms are useful in appropriate circumstances. The 

sole arbitrator is most useful where there is a technical 

problem which can be stated simply (though it may not be 

simple) and the parties are able to adequately represent 

their interests themselves or are represented by counsel. 

The two-man arbitration is useful where in addition 

to the technical problem there is a matter of principle 

at.stake and the parties are unable to adequately represent 

themselves and do not intend to employ counsel. Mr. Holmgren 

had never experienced a two�man arbitration where it was 

necessary to call in an umpire. 

The three-man arbitration is most suited to the 

settlement of a 11real mothy situation" where a great deal 

of discussion will be necessary. 
------�· 

Mr. Holmgren felt that arbitration proceedings of all 

types were valuable and met objectives that motivated 

resort to arbitration rather than litigation. He feared 

that too often a court case is decided on the basis of 

technical presentation but that the degree of informality 

possible in an arbitration prevents this result. Mr. 

Ho�gren was also of the opinion that procedural guidelines 

would be very useful. When he was appointed to his first 

arbitration tribunal he had looked for guidance in the 

Arbitration Act and had found none. He.had discovered 

what procedure was to be followed and what was expected 

of him through inquiries to other engineers and to lawyers. 

One other observation made by all of the gentlemen 

interviewed is worthy of note. Arbitration clauses are 
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apparently common in contracts, especially construction 

contracts. However the frequency of arbitration is not great. 

Mr. Barron and Mr. Geddes thought that this might be 

because parties who include arbitration clauses do so 

because they want to solve their disputes amicably. 

They therefore have a high propensity to find a·solution 

through negotiation before even arbitration is necessary. 

Mr. McNiven felt that arbitration is used as a club to 

encourage a negotiated settlement more often than as a 

tool of settlement in itself. Mr. Holmgren observed that 

in.the construction industry there is an individual, the 

architect or engineer, whose job includes acting as a 

sort of arbitrator between the contractor and the owner 

so that disputes requiring resort to arbitration are 

prevented. 

It may be useful to summarize the role of the 

arbitrator as seen by the gentlemen interviewed: 

1) Mr • .  -Barren was very ·stro�g-ly of the opinion 

that his role as a party-nominated arbitrator was that 

of a judge, completely impartial and judicial. 

2) Mr. McNiven was of the same problem but he 

recognized built-in bias which made it humanly impossible 

for him to remain totally impartial though every effort 

to discount these biases was made. 

3) Mr. Holmgren also thought the arbitrators should 

be impartial and come to their decision judicial though 

it was not inconsistent with this for them to present the 

case of their nominator and to stress its strong points. 

• I 
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4) Mr. Geddes was of the opinion that it was 

not only impossible for party nominees to be impartial 

but it was unnecessary. They ought to function as 

advocates of their nominator's cause and openly push for 

an award in his favour. 

E. Conclusions and Recommendations 

(1) Trip:arti·te Arbitration 

It wou�d be unscientific, to say the least, to 

su9gest that any firm conclusions can be made to the role 

commonly. played by party-appointed arbitrators in Alberta, 

on the basis of only four interviews. It is possibly to 

observe, however, that this small cross-section of those 

familiar with non-labour arbitration displayed an 

interesting stratification of opinion as to the role of 

the party nominee. Factors giving use to this divergence 

might include the size of the sum claimed in the arbitration, 

the technical or legal complexity of the issues involved, 

the exP,erience of the arbitrators, and the presence or 

absence of counsel for the parties. Whatever the cause of 

the difference of opinion, the most serious result is a 

confusion as to the role, which tends toward a greater 

like�ihood of injustice and the frustration of any benefit 

which the parties hoped to derive from a three-man board_ 

(see Gold and Furth, Tripartite Arbitration (1954-55) 68 Harvard 

Law Review 293 at 319) . It is submitted therefore, that 

a provision ought to be added to the Arbitration Act to 

provide clarity. 

On the basis of the earlier discussion in this 

report where it was concluded that the courts look upon 
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the party-appointed arbitrator as a judicial officer and 

demand the same impartiality as is demanded from a 

mutually-nominated arbitrator, it is submitted that 

this addition to the Act should specify that the party­

appointed arbitrator is to be an impartial judge and 

is not to conduct himself as an advocate. 

\ 
However, it is recommended that this provision be 

made subject to any contrary expression in the agreement. 

An arbitration tribunal should remain the creation of 

the parties since one of the main attractions of arbitration 

is that the parties can mold their 'court' to suit their 

purposes. If the parties desire that their appointees 

should be advocates of their respective causes, this 

cannot be denied them. But with the recommended provision, 

they will be forced to specify that this is their desire. 

With the role of the party nominees being clearly understood, 

the chairman will know how the submissions of the nominees 

are to be taken. In all likelihood he will become a sole 

arbitrator. 

If the parties do not specify an alternate role, they 

would get, if the above recommendations were accepted, a 

completely impartial three-man board. For such a board, the 

requirement of an unanimous award would serve no useful 

purpose. The parties knowing that all three arbitrators 

are impartial should be willing to accept a majority 

award. It is therefore suggested that a provision be 

added to the effect that a majority award be sufficient. 

The present requirement of unanimity, it is submitted, 

. ·creates a hazard of injustice for the tribunal where appointee 
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advocacy is practiced. The decision making process becomes 

one where compromise is the most likely result. This is 

undesirable where the compromise result is different from 

the result reached by the chairman judiciallyc Even a 

requirement of a majority award would be undesirable if 

in order to get a majority, the chairman had to leave 

the award he reached impartially and accept a position of 

compromise with the award of a party-nominee which was reached 

with partiality. It is therefore subm:ltted that the 

above suggested acceptance of a majority award ne restricted 

in·application to a completely impartial tribunal. It 

is recommended that a provision be added 
·
to allow the award 

of the chairman alone to be binding if no majority award 

is possible where the party-nominated arbitrator's role 

is specified to be that of an advocate. 

It is unnecessary to make any change to the Act 

with respect to providing relief should the party­

nominated arbitrator contrary to the above recommended 

provision where it applies, fails to remain impartial 

thro�ghout the arbitration. Section 11 of the Act provides 

�dequate remedy. 

The following is suggested as a possible wording 

of a provision which would incorporate the above recom­

mendations: 

1) Where an arbitration agreement provides 

that the reference shall be to three 

arbitrators, one to be appointed by 

each of the parties and the third to be 

appointed by the mutual agreement of the 
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parties, or by the two appointed 

parties, all three members of the 

tribunal are deemed to have a 

judicial function with a duty of 

impartiality, unless a contrary 

intention is expressed in the 

arbitration agreement. 

Where by subsection (1) the members 

of the three-man arbitration tribunal 

are deemed to have a judicial function 

with a duty of impartiality, the award 

of a majority of them shall be final 

and binding on all parties and persons 

claiming a contrary intention. 
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3) Where subsection (1) does not apply because 

a contrary intention is expressed in the 

arbitration agreement, the decision of 

the majority shall be final and binding 

on all the parties and persons claiming 

under'them respectively; but in the absence 

of a decision of the majority, the decision 

of the arbitrator�hosen by mutual agree­

ment of the parties or by the two first 

appointed parties shall be final and 

binding on all the parties and persons 

claiming under them respectively, unless 

a contrary intention is expressed in the 

arbitration agreement. 

(2) · ·Arbitrator:-Umpire Arbitration 

The interviews revealed that at least in the 

experience of three practitioners, the arbitrator-umpire 
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form is not used in Alberta to any significant extent. 

It may be therefore that any provisions in the Act 

specifying the role to be played by party-nominated 

arbitrators wo.uld be. ·supe:ifluous ·from a practical 

standpoint. It may be said that a provision encouraging 

the arbitrator-umpire form, like the English Arbitration 

Act, section 9 (1) would be most inappropriateo 

However, it is submitted that if a provision is 

added to the Act, it should be for the purpose of 

providing clarity, not for the purpose of dictating 

a role. Again, it is recommended that, as to the role 

before reference to an umpire, the position found to be 

that of the courts be adopted subject to contrary intention 

being expressed. It is also recommended, that, for the sake 

of certainty, there be a requirement that if the arbi­

trators are to conduct themselves as advocates before 

the umpire it be only with the written authorization 

of the parties made at the time of appointment as an arbi­

trator. Notice to the other party of this authorization should 

be made.before the arbitration begins. 

be: 

A possible wording of these zrecommeridati.ons m�ght 

(1) Where the arbitration agreement provides 

that the reference shall be to two 

arbitrators, one to be appointed by each 

party, the arbitrators are deemed to have 

a judicial function with a duty of 

impartiality. 



(2) Where the arbitrators are unable to 

agree to an award, they may appoint 

an umpire and submit the reference 

to him. 

(3) The arbitrators may function as 

advocates for the cause of the party 

nominating them before the umpire 

only 

(a) when they have been given 

written authorization at the 

time of their appointment, 

�d 

(b) notice of that authorization 

was given to the other party 

before the commencement of the 

arbitration. ______ .--

(4) This section is subject to any contrary 

intention expressed in the agreement. 

(3)· so·le-Arbitra·tor Arbitration 
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The interviews revealed that there is little 

advantage to the use of an arbitration tribunal with 

party-nominated members. Whatever advantage is gained 

in the way of expertise is lost, it is submitted, to the risk 

of natural bias of which even the most conscientious 

arbitrator cannot rid himself. It is submitted that the 

current policy of the Act which is to encourage reference to 

a sole arbitrator is desirable. It is recommended that 
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to provide the expertise that the parties may feel is 

lost when a sole arbitrator is employed, a provision 

in words similar to the following be enacted in 

accordance with Mr. McNiven's suggestion: 

(1) Where the reference is to a single 

arbitrator the arbitrator may himself 

call expert witnesses to testify at the 

hearing. 

(2) The parties of their counsel shall be 

provided with an opportunity to question 

expert witnesses so appointed. 

(3) This section is subject to any contrary 

intention expressed in the arbitration 

agreement. 

It may be that a provision like this should not 

be restricted in application to the single arbitrator 

situation. 

(4)· ·Guide'lines 

It is recommended that a set of procedural guide­

lines be drafted for the purpose of assisting arbitrators 

to perform the function as efficiently as possible. 

Since what these procedures should be is beyond 

the purposes of this report, the area has not been 

explored. The rules of the American Arbitration Association 

are attached, as Appendix B, however, as an example of 

such a set of guidelines. 
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It may be helpful to note that there is.a 

Canadian equivalent to the American Arbitration Association 

being organi�ed in Ontario. It is the Canadian Arbitration 

Society Extension Inc. and can be contacted at Suite 2100, 

44 King Street West, Toronto, Ontario, MSH 1G4. 

It may also be useful to observe that since 

arbitration �ribunals are not created by statute the 

Administrative Procedures Act, R.S.A. 1970, c. 2, has no 

application to them. 

Fe Appea·ls 

It was also requested that a quick investigation 

of the proper occasions for a procedure on appeal be made. 

It may first be noted that there is a considerable 

variation in the manner in which the various provincial 

Acts deal with the matter of appeals • 

. The Manitoba Act provides in section 32 that 

where it is provided in the submission that the reference 

is to be subject to appeal, it shall be to the Manitoba 

Court of Appeal and shall be subject to the same rules of 

procedure as an appeal from a lower court to the Court of 

Appeal. Similar provisions exist in the Acts of Prince 

Edward Island (s. 21 (2) ) ,  Saskatchewan (s. 14) and Ontario 

(s._l6). In the Saskatchewan and Ontario sections, special 

procedures as to notice and time for appeal, records, 

exhibits, and statements from the arbitrators are provided 

for. 
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The Newfoundland Arbitration statute (Judicature 

Act) provides in s. 213 (8) that it is an implied term of 

every submission that the award is final and binding on 

the parties and presumably, therefore not open to appeal. 

The Acts of Nova Scotia, New Brunswick, British 

Columbia and Alberta, like Newfoundland, do not mention 

appeals. They contain a provision that the award of the 

arbitrators shall be final and binding but this is subject 

to any contrary intention expressed in the arbitration 

ag�eement. 

A provision in an arbitration agreement that there 

should be an appeal from the award would certainly, it 

seems, be an expression of a contrary intention. The 

question arises whether such a provision would be 

.
recognized by the courts. Can parties agree to confer 

appellate jurisdiction on a court? 
------

There is high authority in A.G. v. SiZZem 

!1864] 10 H. L. C. 703, 11 E. R. 1200 to support the conclusion 

that only a statute can create a right of appeal. The 

Lord Chancellor {Lord Westbury) says at page 720: "The 

creation of a new right of appeal is plainly an act which 

requires legislative authority. " 

In Johnson v. MiZZeP (1898) 7 B. C. R. 46 Wakem J. 

said at page 47: 

• • • the mere fact that both parties agreed 
that there should be an appeal to this court 
gives us no jurisdiction • • • •  Consent 
cannot give jurisdiction where none exists. 
Moreover an appeal only lies when given by 
statute in express terms. 
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Other cases supporting the conclusion that only 

a statute can confer appellate jurisdiction are ci�ed 

in Holmested and Langton, The Judicature Aat of Ontario." ... 

5th edition at p. 37. On this basis it is submitted that 

a provision in -a�l .. arbitration agreement that the award 

was to be subject to an appeal to a court would be 

ineffective. (This is not to say that a provision 

allowing the.commencement of court proceedings which 

would not be in the nature of an appeal but rather would be 

a new presentation of the evidence and trial of the 
ispues, would be ineffective.) 

It may be noted that the parties can create their 

own appeal tribunal in the same way they created the 

original arbitration tribunal, and an appeal can be taken to 

it (Russell page 342). Also ·it may be noted that Rule 

507 of the Alberta Rules of Court seem to contemplate 

an appeal from an award. 
-----·-

Whether appeal is possible or not, th�re is ample 

opportunity provided by the Arbitration Act for judicial 

�upervision of the arbitration process: 

(a) Section 4 provides that the court may order 
a stay of proceedings where application is made to it, 
on the ground that the issues are .ones that the parties 
have agreed to submit to arbitration. 

(b} Section 5 (2} provides that the court may 

appoint an arbitrator, umpire or third arbitrator when 

application is made to it in certain circumstances. 

(c) Section 6 (2} provides that the court may interfere 

to set aside on the unilateral appointment of a sole arbi­

trator under section 6 (1). 
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(d) Section 7{6) provides that the arbitrators 

may "state an award as to the whole or part in the 

form of a special case for the opinion of the court." 

(el Section 9 provides that the court may extend 

the time for making an award. 

·Cfl Section 10 provides that the court may remit 

the matters under arbitration for the recommendation 

of the arbitrators. 

(g) Section 11(1) provides that the court �ay 

remove an arbitrator who has misconducted himself. 

(h} Section 11(2) provides that if the arbitrator 
�as misconducted himself or the award has been improperly 

procurred, the court may set aside the award. 

(i) Section 12 provides that if tbe court gives its 

leave the award may be enforced in the same manner as a 

ju�gment or order. 

(j} Section 14 provides that the arbitrator may 

state a special case for the opinion of the court on any 

question of law. 

The_ grounds for which an award may be set aside 

under section 11 or ((f} above) remitted to the arbitrators 

under section 10 (.(h) above) are very generally stated in 

Russell at page 350: 

(iJ where the award is bad on its face; 

(ii} where there has been an admitted 
mistake and the arbitrator himself 
asks that the matter be remitted; 



(iii) where there has been misconduct 
on the part of the arbitrator; 

(iv) where additional evidence has 
been discovered after making the 
award. 

6 4  

(quoting MontgomePy3 Jones & Co. v. LiebenthaZ 
& Co. (1898) 78 L.T. 406. ) 

In addition, want of jurisdiction might be included 

(FPaseP v. FPasePviZZe {1917] 2 A.C. 187, 34 D.L.R. 211) 

as well as a general ground that inadvertent injustice. 

had been done (Russell p. 350) . A full discussion of the 

grounds for remission or setting aside an award are 

considered beyond the scope of this discussion. 

A motion to have an award set aside can be made under 

Rule 507 of the Alberta Rules of Court. 

It may be useful to note that 

c e 0 the court has no power to direct the 
issue of orders of· oePtioPaPi or of 
�rohibition addressed to an arbitrator 
dir�cting that a decision by him should 
be quashed or that he be prohibited from 
proceeding in an arbitration, unless he 
be acting under powers conferred by statute. 

(R. v. Disputes Committee of the NationaZ Joint 
CounoiZ f oP the CPaft of DentaZ Teohnioians and 
OtheP$.Ex parte NeaZe and AnotheP R v. Same 
[1953] 1 All E.R. 327 headnote). 

The question for debate is whether the various 

opportun£ties for supervision of the arbitration process 

by the court are sufficient or should provision for appeal 

of an award to the courts be made (assuming the accuracy 

of the submission that no appeal is presently allowed)? 
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It seemed to be the general feeling of those inter­

viewed that despite the fact that an appeal tends to 

frustrate the purpose of having an arbitration, there 

should be a reluctance to force the parties to content 

themselves with an award that is unjust. In answer to 

this it may be said that the parties choose their 

arbitrators and had the opportunity to ensure that just men 

made up the tribunal. But then, even just men have been 

known to come to unjust conclusions. 

If the parties have agreed that they should have 

the opportunity to appeal to the court, can there be any 

sound reasons for not making this possible? 

Mr. McNiven expressed the opinion that possibly 

even the existing occasions for court supervision can 

frustrate an arbitration. He felt that one party should 

not be able to run to the court until the arbitration was 

finished and an award delivered. Such unilateral reference 

to the court can lead to unnecessary delays. If both 

parties
.

mutually decide to go to the court before the 

award is delivered this should be allowed. And after 

the award is set down, either party should be able to 

appeal to go to the court as they presently can. 

The provisions of the Saskatchewan and Ontario 

Arbitration Acts with respect·to appeals are set out in 

Appendix c. 

Brian Burrows 
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APPENDIX A 

ARBITRATION STATUTES 

Canadian 

Alberta - Arb�t�at�n Aat, R. S.A. 1970, c. 21 

British Columbia - Arbitration Aat, R.S.B. C. 1960, c. 14. 

Manitoba - Arbitration Aot, R. S. M. 1970, c. A-120 

New Brunswick - Arbitration Aat, R. S. N. B. 1952, c. 9 

Newfoundland - Judicature Aat, R.S. N. l952, c. 114 ss 194-214 

Nova Scotia - Arbitration Aa� R.S.N. S. 1967, c. 12 

Ontario - Arbitrations Act, R.s . o . 1970, c. 18 
. 

Prince Edward Island - Arbitration Aot, R. S. P. E•I. 1951, c. 12 

Saskatchewan - Arbitrat�on A�t, R.s.s. 1965, c. 106 

amended s.s. 1972, c. 6 

Engl:a·nd 

Arbitration Act, 52 & 53 Victoria, 1889, c. 49, repealed by 

Arbitration Act, 14 & 15 Geo. VI, 1950, c. 27. 

·unj.:ted states 

• 

New York - Civil Practice Laws and Rules Act 75 

(.McKinn�y 19 6 3 ) • 
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APPENDIX B 

AMERICAN ARBITRATION ASSOCIATION 

COMMERCIAL ARBITRATION RULES 

CONTENTS Section 24; Attendance. at Hearings 
Section 25. Adjournments 

Section 1. Agreement of Parties Section 26. Oaths 
Section 2. Name of Tribunal Section 27. Majority Decision 
Section 3. Administrator Section 28. Order of Proceedings 
Section 4. Delegation of Duties Section29. Arbitration in the Absence of a 
Section S. National Panel of Arbitrators Party 
Section 6. Office of Tribunal Section 30. . Evidence 

.. Section 7. Initiation ·Under an Arbitration Section 31. Evidence by Affidavit and Filing 
Provision in a Contract of Documents 

Section 8. Change of Claim Section 32. Inspection or Investigation 
Section 9. Initiation Under a Submission Section 33. Conservation of Property 
Section 10. Fixing of Locale Section 34. Closing of Hearings 
Section 11. Qualifications of Arbitrator Section 35. Reopening of Hearings 
Section 12. Appointment from Panel Section 36. Waiver of Oral Hearing 
Section 13. Direct Appointment by Parties Section 37. \Vaiver of Rules 
Section 14. Appointment of Neutral Arbitrator Section 38. Ex.tensions of Time 

by Party-Appointed Arbitrators Section 39. Communication With Arbitrator 
Section 15. Nationality of Arbitrator in 

Section 40. 
and Serving of Notices 

International Arbitration Time of Award · 

� Sectio� 16. Number of Arbitrators Section 41. Form of Award 
Section 17. Notice to Arbitrator of his · Section 42. Scope of Award 

Appointment SeCtion 43. Award Upon Settlement 
Section rs. Disclosure by Arbitrator of . Section 44. Delivery of Award to Parties 

Disqualification · Section 45. Release of Documents For 
. ·Section 19. Vacancies · · Judicial Proceedings 

Section 20. Time and Place .Section 4�. Applications to Court 
�tion 21. Representation by Counsel Section 47. Administrative Fees 
Section 22. Stenographic Record Section 48. Fee ·when Oral Hearings arc 
Section 23. Interpreter Waived 
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