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August 31 , 1973 

LEGAL P ROBLEMS INVOLVED IN THE PRESCRIPTION OF 
CONTRACEPTIVES" TO UNMARRIED MINORS IN ALBERTA 

A. INTRODUCTION 

The problem to be examined in this paper i s  the 

legality of pres crib ing contraceptives to unmarried minors 

in Alberta . 1 This problem inevitably involves complex 

and contrOVers ial iss ue s  in the religious , social and legal 

fie lds .  This paper wi ll make no attempt. to argue for or 

against the religi ous or social des i rability of the prescri

ption of contraceptive s  to unmarried minors but wil l , as 

far·as possib le , concentrate on the legal issues involved . 

Some of these comp lex legal questions involved includ�: 

Are there any criminal or civi l sanctions involved in the 

prescription of contraceptives to unmarried minors without 

parental consent? At what age i f  any , can a minor give 

valid consent to medical treatment? Is the prescription 

of a contraceptive a "medical treatment"?- Even though 

there may be no absolute answer it is hoped the material 

presented wi ll shed some light on these di fficult legal 

questions . 

At the same time it is fully realiz ed that it would 

be foolish , i f  not impossible , to ignore all of the thorny 

moral and social problems involved . During the course of 

research it was very obvious that much of what has been 

written on this sub j ect is colored by a wri ter ' s  particular 

personal belie fs .  Members of the medical p rofes s ion hold 

very strong and often opposing views about the ethical 

1The Age of Maj ority Act , S . A. 1971 , c .  1 , lowered 
the age of maj ority in Alberta from 21 to 18 . 
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ques tion of whether they should prescribe contraceptives 

for unmarried minors . Some fee l that the prescription of 

contraceptives or the provi sion of birth control information 

to unmarried minors encourages immorality and venereal 

disease among the young . Others feel that the welfare of 

their patients is best served by preventing i l legitimacy 

and unwanted immature pregnancy . A typical example of 

these radically opposed viewpoints can be found in an 

article entitled Con tPa aep ti v e s  for Te enag ers ?2 

Those of us whose respon s ibilities include 
the care of young unmarried mothers mus t  
certainly fee l  compas s ion for the dis tre s s ing 
problems that the unwed mother , her family and 
the unwanted chi ld must face • • •  it should 
be realized that a health hazard exists and that 
a s afe method for protection agains t  pregnancy 
is the proper and only humane treatment .  • • • 

" ·  • · "  I am opposed to offering birth control 
information to unmarried adolescent girls (under 
18 years ) in mos t  circumstances .  Since the 
purpose of seeking such information i s  to make 
intercourse pos sible without danger of pregnancy 
and s ince I am opposed to casual intercourse 
by adolescent girls I can see no logical reason 
for giving contraceptive advice to girls in this 
age group . 

These two opinions , though very di fferent are both given 

by eminent physicians primari ly concerned with their 

patients' welfare . Viewed in thi s context then, we see 

that the legal problem i s  only one part of a larger controversy . 

B. MINORS 1 CONSENT TO MEDICAL TREATMENT 

This section of the pwper wil l  be concerned only 

with the problem of determining at what age ( i f  any ) a 

2Ayd F . J . ,  Me di aaZ Sai e n ae , September 1967 , 2 0  at 2 4. 
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minor can give valid consent to medi cal treatment .  The 

consequences arising from the lack of valid consent wi l l  

be examined in Part C� infra. 

At the present time in Alberta there i s  no s tatute 

dealing with age of consent for medi cal treatment . It 

would s eem that this is the si tuation in the larges t  

maj ority of the Canadian provinces .
3 

The pos ition 

therefore , is entirely dependent on the common law .  Lord 

Nathan sugges ted in his clas sic work on medi cal negligence 

that:4 

o o • [A] n infant who i s  capable of 
appreci ating ful ly the nature and conse
quence s of a particular operation o r  of 
parti cular treatment can give an e ffective 
consent thereto , and in such cases the 
consent of the guardian is unnece s s ary; 
• o • I t  may , however , be nece s s ary to 
add to the propos ition sugges ted above 
the rider that a surgeon or phy si ci an wi ll , 
in any event , only be able to rely upon 
the infant's consent as a defence where 
he performed the operation or admini stered 
the treatment b ona fi de iin the interes ts 
of the infant's own health . 

A few years later W .  F .  Bowker sugges ted three 

rules with respe ct to the consent of a minor to medi cal 

3Bowker , Exp e rimen ta ti on on Humans and Gifts of 
Tis s ue :  New A r ti a le s 20-23 of the Queb e a  Ci vi l Co de 3 
draf t  o f  article to be published in Vol .  19- 2 ,  MaGi l l  
L . J. �  at p .  18 o f  draft . B . C . recently passed an amendment 
to their Infants' Act which set the age of consent to 
medical treatment at 16 . Bil l  37 was assented to on Apri l 
18 , 1973 . Saskatchewan's Legis lature recently defeated 
such legis lation . Se e s up ra,  n .  6 4 . 

4
Lord Nathan , Me di ca l  Neg li g en ce ( 1957) at 176-177 . 
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4 

The requirement o f  consent to therapy 
for the minor can be des cribed as follows: 

1. Where he is mature and has left 
home , he can give his own consent , 
j us t  as an adult can; 

2 .  Where he i s  mature and living at 
home , the pos ition is the same 
as in 1; 

3. Where he i s  "o f tender years" the 
guardian's consent is nece s sary . 

Two recent arti cles in Canada also agree with the 

general proposition that a "mature minor" can give valid 

consent to medical treatment . 6 Both of these articles cite 

as authority for this proposi tion Jo hn s on v .  We l Ze s ley 

Hosp i ta l ,  a recent decis ion of Addy J.  in the Ontari o  

High Court . 7 I n  Ontario a t  the time o f  this deci sion 

the age of maj ority was s ti ll 21; neverthe les s , it was 

held that a twenty year o ld could validly consent to a 

cosmetic treatment for facial s cars even though there 

was def�nitely no question of an emergency involved. The 

court expres s ly approved Lord Nathan's view of the law.
8 

.
5

Bowker , Lega l Li abi li ty to Vo lun te ers in Tes ting 
New Drugs (1963 ) 88 Can. Me d. Assoc. J. 74 5 at 749 .  

6
Bowker , s up ra �  n. 3; Se e a l s o, Wadlington , Min or s  

and He a l th Care : The Age of Cons e n t  (1973 ) 11-1 Os g o o de 
Ha l l- L . J. 115. 

7 ( 1970 )  17 D.L.R. (3d) 139. 

8 
Id. at 14 5. 
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One other Canadian case which has held that a mature 

minor can validly consent to a medical operation i s  B o o th 

v. ToPont o  GenePaZ Hos pi taz.9 In that cas e  a youth nineteen 

years of age who was e arning his own living , was held to 

be capable of consenting to a throat operation benefi ci al 

to his health . 

Same of the reasoning behind the estab lishment of 

this "mature minor" rule is given as:
10 

Whatever may be the position in the United 
States , a mature minor under Canadian l aw may 
consent to the risk of inj ury . He may do so 
even where the ri sk is that of damage from 
another ' s  negligence . This being so, he can 
obviously agree to medi cal or surgical treat
ment which i s  for his benefit • 

. Very s imilar to this r�asoning i s  that given in 

.the. �J'olin at o n case: 11 

------

It . a . person under 21 years were unable to 
consent to medical treatment , he would also 
be incapab le of consenting to other types 
of bodi ly interference . A propos ition 
purporting to e stab lish that any bodily 
interference acquies ced in by a youth of 
20 years would neverthe le s s  cons ti tute an 
assault would be absurd . If such were the 
case , sexual intercourse with a girl under 
21 years would constitute rape . Unti l the 
minimum age o f  consent to sexual acts was 
fixed at 14 years by a statute , the Courts 

9 ( 1910 ) 17 O .W . R. 118 per Falconbridge C.J . K . B .  

10 Bowker ,  s u pPa , n. 5 .  

11 Sup Pa, n. 7 at 144-145 . 



often held that infants were capable of 
consenting at a cons iderably earlier 
age than 14 years . 

6 

Of cour se , s ince the time o f  the Johnston case , 

the age of maj ority in Alberta has been lowered to 18 . 

The first and obvious effect of this statutory enactment 

i s  to make i t  clear that s ui juPis persons of 18 years of 

age or more can give valid consent· to medical treatment. 

At the time that the Age of Maj ority Act was passed in 

Alberta no speci fic provision was made with respect to 

consent to medical treatment . 12 This di ffers with the 

English pos ition under the Fami ly Law Reform Act ,  1969 . 

This Act , b ased on the recommendations of "The Latey 

Rep o Pt ", lowered the age of maj ori ty to 18 and included a 

speci fic section allowing a minor of 16 years of age or more 

to give a valid consent to medical treatment . 13 

8 . ( 1 )  The consent of a minor who has attained 
the age of sixteen years to any surgical , 

u.!C::� medical or dental treatment whi ch , in 
.the absence of consent , would constitute 
a trespass to his p erson , shall be as 
e f fe ctive as it would be i f  he were of 
full age; and where a minor has by virtue 
of this ·section given an e ffective consent 
to any treatment i t  shall not be neces sary 
to obtain any consent for it from hi s 
parent or guardian . 

(2 ) In thi s s ection "surgical , medical or dental 
treatment" include s any procedure undertaken 
for the purpose s of diagnosis , and thi s  

12The problem was briefly mentioned in appendix B 
of the Age o f  Maj ori ty - Re p o r t  No . 4 of the Alberta 
Institute of Law Research and Re form, but no recommendation 
was made . 

13The Family Law Reform Act ,  1969 , c .  46 , s .  8 .  



section applies to any procedure 
(including , in particular , the 

adminis tration of an anaesthetic )  
whi ch i s  anci llary to any treatment 
as i t  app lies to that treatment . 

(3) Nothing in this section sha l l  be 
construed as making ineffective any 
consent which would have been effective 
i f  this secti on had not been enacted. 

7 

It may be s igni ficant to notice that subsection (3 ) , 

in accordance with the Commis sion ' s  recommendation , is a 

s aving section . Thi s  would seem to imply that the common 

law rule of a "mature minor ' s" consent to medical treat

ment may sti l l  apply so that even a minor be low the age 

of 16 may validly consent to medical tre atment . On the 

other hand i t  may only be saving the common law rule that 

no consent is necessary where i t  cannot immediately be 

obtained and there i s  an emergency s i tuation . 

On the basi s of what case law there i s  and on the 

basi s  of the learned legal opinions ci ted , .supra, it would 

s eem fa�rly safe to state that the common law recognizes 

that a "mature minor" can e ffective ly consent to a medical 

treatment the nature o f  which has been explained to him , 

which he can suf ficiently understand , and which i s  for his 

benefit .  Perhaps the most pressing question for the 

purposes of this paper however ,  i s  at what age , i f  any , one 

can generally assume a minor i s  mature enough to consent 

to and unders tand a particular medical treatment .  Would 

that �ge be 16 or over , or would it be 14 or over--or 

younger? 

Amo�g the reasons given by The L atey Re po P t  for 

recommending that the age of 16 be used was that it was 
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also the age of consent to sexual inte rcourse in Bri tain. 14 

This may provide some clue as to what age we can cons ider 

to be the age of consent for medica l treatment in Canada. 

The relevant sections of the Criminal Code , R. s . c. 

(197 0) , c .  C-34 , as amended s . c .  1972 , c. 13, concerning the 
age o f  consent to sexual intercourse are: 

14 6 .(1) Every male person who has s exual inter
course with a female person who 

(a) i s  not his wi fe , and 

(b) i s  under the age of fourteen years , 

whether or not he be lieves that she is 
fourteen years of age or more , is guilty 
of an indictable offence and is liable 
to impri sonment for li fe 

(2) Every male person who has sexual inter
course with a female person w�o 

( a )  is not his wife , 

(b) is of previous ly chas te character , and 

(c) i s  fourteen years of age or more and 
i s  under the age of sixteen years , 

whether or not he believes that she is 
s ixteen years of age or more , is gui lty 
of an indictable o ffence and is l iable to 
imprisonment for five years . 

(3) Where an accused i s  charged with an offence 
under subsection ( 2 ) , the court may find 
the accused not gui lty if it is of opinion 
that the evidence does not show that , a s  

14
Re port of the Co mmi t te e  on The Age of Maj ori ty � 

196 7 ,  paragraph 481. 



between the accused and t�e female 
person , the accused is more to blame 
than the female person . 

151 .  Every male person who , being eighteen 
years of age or more , seduces a female 
person of previous ly chaste character 
who is s ixteen years or more but les s  
than eighteen years of age is  gui lty o f  
an indictable offence and i s  liable to 
impri sonment for two years . 

9 

Section 146 ( 1 )  makes i t  clear that an unmarried 

minor female under the age of 14 can under no circumstance 

consent to sexual intercourse .  I f  it i s  valid to compare 

the age of consent to medical treatment to that for inter

course ,  i t  would seem reasonable to hypothes ize that 

Parliament would not consider a child under the age of 

14 capable of giving a valid reasoned consent to contra

ceptive medical treatment .  Whether a court of law would 

view the question in the s ame way , i s  wholly a matter of 

con j ecture . It would s eem reasonable , however ,  to sugges t  

that a medical practitioner would generally be i l l  advi sed 

to accept sole ly the con sent of a thirteen year 

o ld. girl for contraceptive medi cal treatment , when 

Parliament has provided that such a child i s  incapable 

of consenti�g to sexual intercourse . It is wel l  s ettled , 

of course , that . the consent of a minor or an adult is  implied 

in an emergency s ituation where the person authorized to 

give consent i s  unavailable or incapable of giving such 

consent . 15 It would be greatly stretching the point to 

s uggest that the p rescription of contraceptives involves 

15see for e.g. � Wadlington , supra, n .  6 at 116 . 
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an °emergency" situation . 

At thi s  point it may be use ful to note that provis ions 

in the Criminal Code with respect to the age of consent to 

sexual intercourse by young males are conspicuous by 

their abs ence . Whe ther the reason for this i s  physiological 

or historic i s  not known . In any case thi s paper wil l  

as sume that if a consensus can be reached a s  to the proper 

age of consent to medical treatment for females the s ame 

wil l  apply to male s . 

Though i t  may s eem fairly reasonable to arrive at 

the conclus ion that in general minors under the age of 

�ourteen could not_ give a valid consent to medical 

treatment with respect to birth contro l , the s ituation 

with respect to minors in the two age groups 14-15 , and 

16-17 would seem much les s  c lear . In these two age groups 

sections 146 ( 2 )  (3 ) and 151 would s eem to imply that such 

female minors could not_ general ly consent to s exual inter-

course i f  they were previous ly of chaste character and 

were not more to blame than their male partne r. There i s  

. great d�fficulty i n  trying t o  apply the se complex consi

derations to the problem of the age of consent to medical 

treatment. Pri mae faai e it would appear that a medical 

practitioner could probably rely on the sole consent of a 

s exually active minor in
.

these two age g�oups since it 

would seem such a s exually active minor would not be of 

0previous ly chaste character" ·within the meaning of that 

term in sections 146 (2)  and 151 . "Previous ly chaste character" - 16 has been defined as follows: 

Previous chaste character means moral 
·cleanliness in the sense that a reasonable 
number of right-thinking persons who are 

16 R .  v. shaw {1964] 1 c . c . c . 104 (N . s . s . c . ) .  



aware of her conduct would say there i s  an 
absence of sexual impropriety and indecency . 

11 

It has also been held that these words do not refer 

to a physical condition alone .
17 

There has been one case in Canada however , that 

suggests a medical practi tioner may face di scip linary 

proceedings if he does not obtain parental consent before 

pres cribing contraceptive s  to unmarried gi rls under 16 

years of age . 18 The Re "D" case was an appeal from a 
.. 

deci sion of the Council of the College of Physicians and 

Surgeons of Britis h  Columbi a upholding the decision of a 

medical inquiry committee which found that three of eight 

charges made agains t  Dr . "D" following the complaints of 

a 15-year female patient , were proven . The charges appealed 

from were: 

2e That you have been gui lty of infamous or 
unprofess ional conduct in inserting a 
birth control device in a 15-year-old 
female patient • • • on or about March 
28th , 1968 without parental consent . 

3. That you have been gui lty of infamous 
or unprofes sional conduct in intentional ly 
not dis c los ing the treatment or purported 
treatment re ferred to in Charge 2 and 
further treatment or purported treatment 
to the s ame patient on Apri l 13th , 1968 to 
the parents of the said patient at the 
time o f  such treatment .  

17R� Ve Loughe e d  ( 1903 ) 8 C . C . C . 184 (N . W . T . S . C . ) . 

18Re "D" ( 1970) 11 D . L.R. (3d) 570 ( B . C. S . C . ) . 



4 .  That you have been gui lty o f  infamous or 
unprofessional conduct in conducting 
yourse l f  indecently wi th a female patient 

1 2  

• • • on or about March 28 th and Apri l 13th 
196 8 by ki ssing her and fondling her private 
parts . 

The appeal against these charges was dismi s sed , 

MacFarlane J .  having found on the main question of appeal 

that the medical inquiry committee made a de liberate 

effort to find corroborative evidence . For the purposes 

of this paper , however ,  the appellant ' s  second main 

ground of appeal was the most important . It was argued 

that "there is nothing improper about a doctor taking 

a 15 year old girl as a patient and giving her medical 

treatment without the consent of her parents . "  It was 

further contended " • • • that once the doctor accepts 

the patient then he i s  bound by his code of ethics • • 

to keep secret from everyone , including the parents of 

the child , what transpire s  between him , as�  a doctor , 

and the child , as a patient . "
19 

To this argument the court seems to answer that in 

some circumstances thi s may be true , but whether or not a 

gi�en conduct i s  unprofessional or infamous in a p arti cular 

s et of circums tances is something best decided by a medical 

inquiry committee and they had decided that in this case . 
20 the conduct was unprofessional . 

From the s tandpoint of attempting to derive a ra ti o decidend1 
this finding by the court is very unsatisfactory . It doe s  

l9Id a t  577. 

20Id at 577- 578 . 

•. 
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not tel l  us what conduct i s  unprofe s sional--i . e . , i s  the 

insertion of an I . U . D . in a 15-year-old girl without 

parental consent unprofe ss ional conduct per se or does 

i t  become unprofes sional conduct only on the facts of 

this case--where there was an allegati on of sexual 

impropriety (which was accepted ) and where the parents 

were informed by the daughter of the insertion of the I . U . D .  

and asked that Dr . "D" remove it? Thi s  que stion can only 

be fully answered by subsequent cases .  It i s  submitte d ,  

however , that this case should not b e  cited as authority 

fo� the proposition that 15-year-o ld girls can never 

validly consent to contraceptive treatment without parental 

consent . The problem in the case was approached large ly 

as one of fact , there was no question of battery involved , 

and the court did not even dis cuss the legal capab i lity 

of a 15 year old to consent to medical treatment . Perhaps 

the most one could say this case decide s about the problem 

of a minor ' s  consent to contraceptive treatment, is that 

it is  a question of fact in all the circumstances of the 

case and that it o f fers little in the way of guidelines 

for a court or medical inquiry committee to follow in 

determining such a question . 

Finally one must cons ider the 16- 17-year-old age 

group and their consent to medical treatment in general� 

and contraceptive treatment in particular . As mentioned 

before it i s  an indictable offence under the Criminal Code 

for a male over 18 to seduce a female of this age group, 

who was previously of "chaste character" . Does this 

indicate that such a minor is incapable of consenting to 

con·traceptive treatment unles s  she i s  already s exual ly 
. . 

active or that a medical prActitioner would have to determine 
if hi s patient was not of "chas te character" before he 

prescribed contraceptives? 
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In the writer's opinion a medical practitioner 

could �gally rely on the consent of a minor in this age 

group if he �as re�'!sonably satisfied that the nature of 
�· �al:Iftenr ��as prd�:tv explained to the minor, properly 

understood, and in the genera�· n�th interests of the 
child. It is further suggested that� .if in a medical. practi
tioner's opinion, the general health and development of 
such a minor wou1d best be served by the pre·scription of 

conL.-a.ceptives, he would be safe in prescribing the same 

without the parent • s consent if in his discretion he 

fe�t it was not necessary or possible to obtain. 

�s opinion is based in part on the Johns�on and 
Boo�h cases.21 Though admittedly these cases concerned 

Ddnors of the age of 20 and 19 at a time when the age of 

majority was 21, it is suggested that there is no reason 
in principle why the •mature minor11 rule that these cases 

help to establish can not encompass minors of age 16 or 

17. �ere would seem to be no reason in fact or principle 
wby such minors could not generally be felt to be fully 
capable of giving a fully reasoned and informed consent to 

. 
Baedical treatment. 

The Legislative Assemblies across canada have arrived 
at the conclusion that people having reached the age of 18 
years, instead of 21, are fully responsible as adults for 

the decisions they make and the actions they undertake. It 
therefore seems to follow that if a "mature minor" rule 

does indeed exist, the mature minors we are now concerned 

21 SupPa, n. 17 & n. 9. 
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with are in the 16-18 year old age gr9up whereas they 

were at one time in the 18- 20 year o ld age group ( i f  not 

indeed much lower than that ) . 

I t  i s  suggested that the common law is  keeping pace 

with modern times and modern s tatute s in recogni zing the 

dwindling control o f  parents over the actions of mature 

minors . As authority for this view a recent statement 

made by Lord Denning M . R. in the Hew e P  v. BPy an t case 

can be cited:22 

I utterly rej ect the notion that an 
infant is , by law , in the custody of his 
father until he i s  21 . The se words 11in the 
custody o f  a parent" were first used in the 
Limitation Act 1 93 9 . During the next year 
youngsters of 18 and 19 fought the Battle of 
Britain . Was e ach of them at that time sti ll 
in the custody of hi s father? The next use 
of the words was in the Law Re form (Limi tation 
of Actions , etc . ) Act 1 954 . Since which time 
pop singers of 19 have made thousands a week , 
and revolutionaries of 18 have broken up 
universities . Is each of them in the cus tody 
of his father? Of course not . Neithe r  in 
iaw nor in fact . Counsel for the defendant 
reali zed the absurdity and s ought to graft 
exceptions on to the rule in Re A gaP- EZZi s . 
But he fai led to provide any satis factory 
definition of his exceptions . By the time 
he finished , it looked to me as i f  the excep
tions would swallow up the rule . I would get 
rid of the rule in Re A gaP- EZZi s and of the 
suggested exceptions to it . That case was 
decided in the year 1883 . It ref lects the 
attitude of a Victorian parent towards his 
children . He expected unque stioning obedience 
to his commands . If a son dis obeyed ,  his 
father would cut him o ff with Is. If a 

2 2  [1969] 3 All E . R. 578 (C . A. ) .  

·······cr··· 



daughter had an i llegitimate chi ld , he 
would turn her out of the house .  His 
power only ceased when the child became 

21 .  I decline to accept a view s o  much 
out o f  date . The common law can , and 
s hould , keep pace wi th the time s . It 
should declare , in conformity with the 
recent report on the Age of Maj ori ty ,  
that the legal right o f  a parent to the 
custody of a child ends at the eighteenth 
b irthday ; and even up til l  the� , it is  a 
dwindling right which the courts will 
hesitate to enforce against the wi shes 
o f  the chi ld , the older he is . It starts 
with a right of control and ends with 
little more than advice . 

li 

Before leaving this area i t  i s  nece s sary to mention 

two possible caveats to the opinion that 16 and 17 year 

olds would generally be capable of consenting to medical 

treatment including contraceptive treatment .  These are 

the sugges tions that the pre scripti on of contraceptives 

to minors i s  not a " medical treatment" s ince it has no 

therapeutic value , and the de finition of a chi ld within 

the Juvenile De linquents Act ,  whi ch in Alberta di ffe rs 

for males and females . 

I t  would seem that nearly all statements of the 

"mature minor" rule include as part of the tes t  for the 

app lication of this rule that the particular medical treat

ment mus t  be for the minor's benefit . 23 This que stion of 

"benefit" has generally been examined in the context of 

experimentation on tis sue or organ donation . For examp le , 

23E.G. s ee �  Bowker ,  s up Pa �  n. 5 at 749 ;  Wadlington , 
supPa, n .  6 at 119 ; Nathan , s up Pa� n .  4 at 177 . Se e a ls o� 
Pelpel ,  Mi n oPs ' Ri g hts t o  Me di aaZ CaPe � 36 Albany L . R . 
462 at 466 , for u . s .  pos ition . 
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a Uni ted States District Court of Appeals has held that a 

minor of 15 could not consent to a skin-graft operation 

which was not for his benefi t--but for the bene fit of 

his badly burned cousin . 24 This reasoning would hardly 

seem to apply to the pres cription of contraceptives . If 

there i s  any benefit to be derived i t  would certain ly 

fall on the minor for whom the contraceptive s were 

prescribed . 

It may be argued in thi s context , however , that 

there can really be no benefit to a minor from a p articular 

"medical treatment" unles s  there is s ome therapeutic value 

derived from the treatment . Nevertheles s , at leas t 

some sugges tion has been made that there is  therapeutic 

value in the prescription of contraceptives to minors . 

The following passage i s  an example:25 

24BonneP v .  MoPan (1941 ) 126 F .  2d 121 ;  this case 
was quoted in both Bowke4 s up Pa ,  n .  3 at 22 and Wadlington , 
supPa,� n .  6 at 118 . 

25 Pilpe l and Wechs ler , BiP th Con tPo .Z, Te e n ag e rs 
a nd the Law , (1961) 1 Faro . P lanning Perspective s  2 9 . The 
authority ci ted by the authors for the s tatements made 
in this passage are: 

2 . Planned Parenthood National Medical Advisory 
Committee Statement , Oct . -10 , .196 9 ;  Conmittee 
on Public Health� BuZZ. New York A aa d. Me d .  
41: 410, 1965 ; and J. Am . Me d .  As s o a. 190: 1 96 4 . 

3. N. R.  Butler , and D .  G .  Bonham , Ee Pin a ta Z  
Mont h ly, Edi n burgh and L on don , 1963 , E .  & S. 
Livingstone , Ltd� J. A. Heady , and J. N .  Morri s ,  
J. Obs t .  & Gy n ae a.  BPi t. Emp . 66: 577 , 196 9 ;  
J. Yerushalmy , J .  M.  Bierman , D .  H .  Kemp , A. 
Connor , and F .  E .  French , Am. J. O bs t . & Gyn e a. 

71:8 0, 1956; R. Ill s ley , "The Social Correlate s  
of Childbirth , "  paper for Perinatal Res earch 
Committee , Association for the Aid of Cripp led 

!Continued on next page . ] 
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The National Medi cal Advi sory Committee 
of P lanned P arenthood , along with many other 
prominent authoritie s in the field of medicine , 
have recogni zed that the sexually active minor 
faces many s erious health haz ards to herself 
and her children i f  she i s  not provided acce s s  2 to medica lly approved ferti lity control methods . 
Thes e  hazards , demons trated by numerous studies , 
include greatly increas ed risk of pre- maturity , 
stillbirth, perinatal and infant mortality and 
brain inj ury to the child born. 3 Should the 
chi ld s urvive birth , he s tands a much higher 
than average ri sk of dying or being damaged 
through ignorance or neglect of the mo ther, 
or of being actually battered, burned or 
s tarved . 4 Simi l arly , in terms of material 
mortality and morbidity , the teenage mother 
is  "high risk" medi ca lly in a lmost every respect , 
during pr�gnancy and at childbirth . s 

[Continued from next page . ]  

Children , 1964; and u . s .  Dept . o f  Hea lth, 
Education and Welfare: In tern a ti on a l  
Co mp ari s on o f  Pe ri na t a l  an d Infan t 
Mor ta li ty : The Uni te d S t a te s an d Si x 
Wes t  Europ e an Coun tri e s � National Center 
of Health Statis tics , 1 967 , Series 3 ,  No . 6 , 
Government Printing Office; A .  Kes s ler , 
"Maternal and Infant Mortality, " Pro 
cee dings of t he In te Pnation a l  P lann e d 
Pare n tho o d  Fe de pa ti on �  Santiego , Chi le , 1 967 . 

4.  B. S imons , M. D . , et al , " Child Abuse
Epidemiologic S tudy o f  Reported Cases, " 
N .Y. Sta te Journ a l of Me di cin e �  Nov. 1 ,  
1966 , pp . 2783- 2787 . 

5. J .  Yerushalmy , c .  E .  Palmer , and M. Kramer: 
Pub. He a l th Rep o Pts � 55:11 95 , 1 940 ; F .  S .  Jaffe 
and S .  Polgar , " Medical Indi cations for Ferti lity 
Control , " unpublished pape r , Planned Parent
hood-World. Population; J .  Pakter , J .  H .  
Rosner, H .  Jacob ziner , and F .  Greenstein, 
A m. J. Pub .  He a l th� 51:846 , 1 961; and A .  
Kes s ler , " Maternal and Infant Mortality , .. 
Pro ce e dings of the i n t e rn a ti on a l P l anne d  
Paren t ho o d  Fe de ra t i o n �  Santiago , Chile , 1 967 . 
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Whether or not the prescription of contraceptives 

is  generally a therapeutic treatment i s  largely a medi cal 

ques tion and it cannot hoped to be ful ly answered in this 

paper .  Simi larly , the very difficult moral and religious 

que s tion of whether the prevention of conception is a 

"benefit" , is  beyond the s cope o f  thi s paper . 

Before leaving this area , one must consider what 

e ffect , if any , the de finition of a "child" within the 

Juvenile Delinquents Act may have on the age at whi ch a 

minor may consent to medical treatment. Section � ( 2 )  

o f  the Juvenile Delinquents Act ,  R. s . c .  1970 , c. J-3 , 

provides: 

(2) The Governor in Counci l  may from time 
to time by proclamation 

(a) direct that in any province the 
expres s ion "child" in this Act 
means any boy or girl apparently 
or actually under the age o f  
eighteen years , and any such 
proclamation may apply either 

'·to boys onlv or to girls only 
or to boys and girl s , and 

(b) revoke any direction made with 
respect to any province by a 
proclamation under thi s section , 
and thereupon the expres si on 
"child" in thi s Act in that 
province means any boy or girl 
apparently or actua lly under 
the age of sixteen years . 

At present the rather ambiguous position in Alberta 

i s  that a "child" within the Juveni le Delinquents Act i s  

defined as any boy apparently o r  actually under the age 

of 16 years and any girl apparently or actually under the 
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age of 18 years .
26 

In order to determine i f  this definition 

of "chi ld " should have any effect or influence on the 

minimum age of valid medical consent , the purpose of the 

Juvenile De linquents Act should be examined . 

The broad purpose of the Act would seem to be the 

rehabilitation of j uvenile o ffenders and the protection of 

children from the rigors of our normal criminal procedure . 27 

In the wri ter's opinion the legislative enactment of upp e r  

age limits for this protection
28 

i s  not nearly the same 

thing as saying mature minors under these age limits are 

not capable of understanding a medical treatment and 

validly consenting thereto . It could be argued , however ,  

that the prescription of contraceptive s  to a "mature minor" 

girl under the age of 18 may leave a doctor open to a 

charge of contributing to j uveni le delinquency. The 

validity of thi s argument wil l  b e  examined in Part c .  

C. POSS IBLE LIABILITY OF A PHYSICIAN FOR THE TREATMENT 
. OF MINORS WITHOUT P ROPER CONSENT 

1. · ·ci vi"l Liabilities 

(a) · Genera l Po�i tion 

29 Salmond on the Law of Tor ts states: 

26 \ See� S . O . R . /51-461 , Part II Canada Gaze t te (195IJat 1069 . 

27E (J" • · �  s e e ,  s .  3 ( 2 ) , Juvenile Delinquents Act , 
R.s.c. 1970 , c .  J-3 . 

28Note s .  9 which allows a j uveni le court to order 
that any chi ld over 14 charged with an indictable offense 
may be proceeded against in an ordinary court.  

29
1 5th Edition , edited by R.  F.  V .  Heuston , at 157. 



The appl ication of force to the person 
of another without lawful j us ti fication 
amounts to the wrong of battery . Thi s i s  
so , however trivial the amount or nature of 
the force may be , and even though it neither 
does nor is intended nor is likely or able 
to do any manner of harm . Even to touch a 
person without hi s consent or s ome other 
lawful reason i s  actionable . 

21 

No action can be maintaine d ,  however , by a person who 

has expres s ly or imp liedly consented to an act which 

would otherwi se amount to a battery . In thi s  way then , 

the maxim--voZenti non fit injuPia--genera11y " • • •  

affords a de fence to a physician or surgeon for an act 

done in the proper course of medical or surgical treatment" . 30 

In order for a patient ' s  consent to be e f fective 

i t  must be a ful ly informed consent , i . e . , it must be 

fre e ly given after a reasonable and understandab le explanation 

of the
. 

treatment.
31 An exception to the general rule 

requiring consent before a medical or surgical treatment 

is undertaken is found in the emergency s ituation . Lord 

Na tl;lcin s�:gges:ted that: 3 2 

To j usti fy operating without cons ent 
there must be a nece s sity for immediate 
action i f  the li fe or health of the patient 
is to be pre served . 

30Id. at 66 5 .  

31E. g. see� HaZushka v .  UnivePsity of Saskatahewan 
(196 5 )  53 D . L . R. ( 2d )  436 ( S ask . C. A. ) ;  and MuZZoy v. Hop Sang 
[1935] 1 W . W. R. 714 (Alta . A . D. ) . 

32 Nathan , supPa , n. 4 at 16 5 .  
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In the event a phys ician i s  found liable in battery 

for an unauthori zed medical treatment, damages wi ll · 

include compensation for any inj uries suffered as a 

result of the battery , or even if no phys ical damage i s  

s uffered-- since damages for a n  intentional tort such a s  

battery are p e r  s e , substantial rather than nominal 

damage s will be assessab le . 33 It would also seem that 

if a patient succeeds in an action for battery he may 

s tand a better·chance of receiving punitive damages 

than i f  hi s action was framed in negl igence . 34 

(b) Posi tion with respect to the prescription 
of contraceEtive s· to minors 

The problem to be examined in thi s section of the 

paper is what. contraceptive treatments may subj ect a 

physican to liabili ty for battery i f  it was to be held 

that a particular minor was incapable of giving a valid 

consent . The two main treatments of concern here are 

the prescription of birth control pil l s  and the insertion 

of intrauterine devices .  With respect to the fitting 

of intrauterine devices , it would seem fairly certain that 

this involve s  a surgi cal procedure and as such would 

amount to a battery i f  no vali d  cons ent was obtained . 

What of the position with respect to the prescription 

of the pi ll? There i s  de finite ly no surgical procedure 

33 See� Mulloy v. Hop Sang � s up r a� n .  31 at 716 . 

34see� McCo�d ,A !J.e·app rai s al o f  Li abi li ty for 
Unauthori ze d Me di aa l  Tre a tme n t ,  {19 57)  41 Minn. L . R. 382 ; 
this article is  also very valuable for i ts exhaustive 
comparison of negligent malpractice and battery. 
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involved , but i s  there an "app lication of force" within 

the technical definition of "battery"? Sa lmond s tates: 

Intentionally to bring any material obj ect 
into contact with another's person i s  a 
sufficient application of force to cons titute 
a battery . 35 

Lord Nathan s uggests that the mere administration 

of a drug may technically constitute a battery:36 "I t 

is  a technical as sault , therefore , secretly to adminis ter 

a drug to a patient against his wishe s . "  Of course , 
. 

in the normal s ituation , the minor receiving a birth 

control pill would certainly be aware o f  what they were 

and would indeed wish to receive them . I f , however ,  it 

was held that she was incapable of giving consent would 

the situation be the same? 

A recent artic le in the United States makes a 
. "

1 t
• 37 --S1� ar sugges 1on: 

S ince a battery requires only that the 
actor intentional ly and without consent set 
in motion a force which ultimately produces 
a contact , it is pos s ible that any unauthorized 
medical treatment will also be held to constitute 
a battery . The physician might therefore commit 
a battery merely by pres cribing a drug for a 
minor without the consent of the minor's parent . 

35 Supra� n .  29 at 157 . 

36 . 
Nathan , s up ra �  n .  4 at 157 .  

37Kavanaugh , Min ors an d Con traae pti v e s : The 
Physi ai an ' s  Righ t t o  As s is t  Unmarri e d  Mi n ors in Ca li fornia�  
[1972] 23 Hastings L . J . 1486 at 1498 - 149 9 .  



24 

In order to better determine the validity o f  

thes e  suggestions one should perhaps examine i n  more detail 

the cas e s  cited as authority for these propositions . 

Lord Nathan cites a note found in the medico- legal column 

of the Briti sh Medical Journa138 
concerning an unreported 

case where a phys ician was found.liab le for s ec retly 

adminis tering a sedative to an over-wrought patient who 

had refused such medication . The learned j udge had found 

that the physician was liab le in contract. However , the 

author goes on to sugges t: 39 

Pre sumably to adminis ter a drug without 
a person's knowledge is a common assault, but 
i f  no ill effects were caused the damages 
could not be more than nominal unles s  the 
court desired to make them exemplary . The 
ass ault might also constitute a trivial 
criminal offence . It would not come under 
the special provi sions of the Offence s against 
the Person Act agains t  the admini stration of 
a noxious thing . 

S ince the case was decided in contract , i t  can hardly 

be s aid .to be good authority for the above statement . In 

fact no case has been found in Canadian or Engli sh j uris

prudence which sugges ts a doctor would be liable in battery 

for the unconsented admini s tration or prescription of a 

pill or drug . Presumably no such action would be under

taken i f  a particular drug i s  satis factory . If on the 

other hand i t  were to cause i l l  effe cts , the action would 

prob�bly be based on negligence . 40 

JS {1949] 1 B:t:it., ,Med . J .  1100 . 

39
Id. 

40E.g. s e e ,  PoZZard v .  Chippe rfi e Zd (1952 )  7 W . W . R. 
{N. S . )  596 {Sask . C . A. ) .  
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Kavanaugh (n . 37 ) cite s  two cases as authority for 
his position . Firstly , in Commonwe a l th v .  Stra tton,

41 
the 

defendant was held gui lty of crimina l  assault and battery 
for secretly administering some "love powder " (cantharides 
or more commonly called "spanish fly11 ) in a quantity of figs and 

presenting them to a young lady whereupon she became 
violently i l l . In the s econd case , S tate  v. Monro e , 42 

a druggis t  was found guilty of criminal a s s ault and 
battery for adding some croton oil (a rather drastic 

cathartic and pustulant) to a pie ce of candy in concert 
with others as a practical j oke . Kavanaugh submitted 
that the de finition s  of criminal and tortious battery are 
s imilar enough that thes e  criminal cas e s  could equal ly . 

1 t h t" . . 
43 app y o t e tor 1ous s1tuat1on . 

Whatever the posi tion may be in the United State s , 

i t  was and is far from clear in English law .  In the 

early English case of R. v .  Bu l ton 44 the de fendant was 

found guilty of common assault for adminis tering cantharides 

to some co ffee . This case was expres s ly disapproved in 

R .  v.� Bi lw orth an d Smi th
45 and again in R. v. Wa lhen

46 

and R. �. Hans on.
41 

The confusion for our purposes , i s  

4 1 (1873 ) 1 14 Mas s . 303 , {1873] A . L. R. 350 per Wel ls J .  

42 (1897) 28 S . E . 547 per Fourcloth C .� .  

43 
Supra� n .  37 at 1494 , n. 77 . 

4 4
(1838 ) 173 E . R. 66 1 p e r  Mr. Sergeant Arabin . 

4 5 (1843 ) 2 Mood & Rob . 531 Coltman J. 

46 (1845 )  1 cox ' s c . c . 282 . 

47 (1849 )  4 Ccx ' s  c . c .  138 . 
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shown in the report of the Hans on cas e .  I t  was argued 

for the pris oner that:48 

• G • (T] he offence charged in the indictment 
was neither a mi sdemeanour at common law nor 
an assault.  It  was nothing more than a private 
wrong , the remedy for· which was by a civil 
·action: , and not by a criminal proceeding . 

[Emphasis added . ]  

Unfortunately we wil l  never know what the re sult of 

a civil acti on would have been s ince none apparently was 

brought. The j udgment of Williams J .  also gives no clue:49 

Willi ams , J .  (after consultation with 
Cre s swell , J . ) ,  said that he was of opinion 
that the indictment could not be sustained, 
as the offence charged was not either an 
assault or a common law mi sdemeanour . His 
lordship added , that they were also of opinion 
that the cas e was not within 7 Wi ll . 4 & 1 
Vict . c .  84 , which made it felony to deliver 
to anyone any dangerous or noxious thing with 
intent to do grievous bodi ly harm .  

The criminal law position was cleared up in 1860 

with the pass age of 23 Vict . c .  8 ,  which made i t  a crime 

to a4ffiini ster a poison even where the intent was not to 

commit murder but only to inflict bodily harm . The modern 

versions o f  thi s old Engli sh s tatute are found in sections 

229 and 230 of the Criminal Code . Unfortunately the s e  do 

noth�ng to clear up the pos i tion in tort l aw. 

48Id. 

49Id. at 179� 
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In summary then , i t  would appear that the question 

of whether the s imple giving of a pi ll can amount to the 

tort of battery i s  far from settled . I t  is clear under 

the Criminal Code that i f  the pil l  were a noxious or 

s tupi fying drug given with the requi site mal-intent a 

criminal offense i s  committed . Whether or not the giving 

of a pill could amount to s uch an "application of force" 

as to constitute the tort of battery is at best doubtful-

at least unti l there is some cas e  authority on the point . 

·2 . Pos sible Criminal or Quas i- Criminal Liabilities 

(a) The Crimi·nal Code and the Food and Drug Act 

Under the former Criminal Code , s. c .  195 3-54 , c .  51 , 

i t  was an offence to sell or adve rtise contraceptives .  

The relevant se ction was 150 ( 2 )  {c) and was found in Part IV 

of the Criminal Code --Offence s Tending to Corrupt Morals . 

It read as follows: 

15 0.(2 ) Every one commits an offens e  who knowingly, 
without lawful j usti fication or excuse • • • 

(c) offers to sell , adverti ses , publi shes 
an advertisement of , or has for sale 
or disposal any means , ins tructions , 
medicine , drug or article intended or 
represented as a method of p re ven tin g  
·con ae ption o r  causing abortion or mis
carriage , • .

-

• ·  

!Emphasis added. ] 

.�ho�gh this section was seldom used i t  remained on 

the books until 1969 when Parli ament pas sed an Act to 

amend the Food and Drugs Act ,  the Narcotic Control Act 

and section 150 ( 2 )  (c) of the Criminal Code . By section 13 
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of s.c . 196 8-69 , c. 41 , the words in italic s  above 

("preventing conception or" ) were dropped from s ection 

150 (2)  (c ) so that it i s  no longer a criminal offence to 

adverti se or s e ll contraceptives . Before examining the 

Food and Drug Act amendment it is  important to note the 

apparent change in public policy imp licit in this amend

men t .  I t  would seem to make it more c lear that it i s  

not absolutely against public policy to prevent conception . 

This i s  important for i f  i t  were agains t  public policy , 

any consent to a treatment to prevent conception would 

be invalid . 

While both the adverti sing and s ale of contraceptive s 

were taken out of the scope of the Criminal Code by this 

amendment , at the s ame time the regulation of their 

cit!fv.e.xat;i s ing was inc luded in the Food and Drug Act .  Section 

2 of s . c .  1968-69 , c .  41 ,  added sub sect ion (3 ) to s ection 
so 3 of the Food and Drug Act: 

--------

3.(3) Except as authorized by regulation , no 
person shall adverti se to the general 
public any contraceptive device or any 
drug manufactured ,  sold or represented 
for use in the prevention of conception . 

Pursuant to thi s s ection regulations have been pas sed 

on two separate occasions: 

Occasion #151 

C.Ol . 6 25 . Contraceptive drugs that are manufactured , 
sold or represented for use in the prevention 

so See� R. S.C .  1970 , c. F- 27 .  

5 1  
S.O.R./ 69-417 , (1969 ) 103 Can ada Gazette (Part I I )  

1170, August 27 , 1969 . 



of conception and that are not listed 
in Schedule F may be advertised for 
other than commercial purposes to the 
general pub lic by 

(a ) any person who ha s no commercial 
interes t  in the manufacture , sale 
or distribution of s uch drugs , or 

(b ) any department or agency of the 
Government of Canada or a province 
or any muni cipality in Canada , 

29 

in connection with the b on a  fi de dis semination 
of information on birth control or family 
p lanning . 

K . Ol . OOl . Contraceptive device s ,  other than intra
uterine contraceptive devices ,  that are 
manufactured ,  solaor repre sented for 
use in the prevention of conception may 
be advertised for other than commerci al 
purposes to the general public by 

(a) any person who has no commercia l  
interest i n  the manufacture , s ale 
or distribution of such devices ,  or 

(b ) any department or agency of the 
Government of Canada or a province 
or any municipality in Canada , 

in connection with the b on a  fi de di ssemination 
of information on birth control or family 
planning i f  the means of advertising i s  
other than the dis tribution o f  such devices 
door to door or through the mail as s�ples . 

[ Schedule F contains only the drug "thalidomide" . ]  

Occastion 125 2  

S CHEDULE NO . 123 

1 .  S ection C . Ol . 6 25 o f  the Food<and Drug 
Regulations is  revoted and the following 
substi tuted therefore: 

52 S . O . R. /70- 29 ,  (1970) 104 Cana da Gaze t te (Part II ) 
80, January 14 , 1970. 

.J 



C . Ol . 6 25 .  Contraceptive drugs that are 
manufactured , sold or represented 
for use in the prevention of 
conception and that are not li sted 
in Schedule F may be advertised to 
the general publi c .  

30 

2 o Section K .  01·. 001 of the s aid Regulations is 
revoked and the following substituted therefor � 

K . Ol . OO l . Contraceptive device s ,  other than 
intra-uterine contraceptive devices, 
that are manufactured , sold or repre
sented for use in the prevention of 
conception may be advertis ed to the 
general publi c where the means of 

· advertis ing i s  other than the 
distribution of samples of such 
devices door to door or through 
the mai l . 

The present position then , would appear to be that 

all forms of contraceptives may be s o Zd without any 

criminal sanction and all forms of contraceptive s may 

be adv e r ti s e d  to the . general public except intra-uterine 

devices .  The relevance of these provi s ions under the 

Food �nd Drug Act are that they indicate it i s  not against 

public policy in Canada to advertise , sell or presumably, 

counse l  the use o� or use contraceptive pi lls or devices .  

It could not there fore be argued that public policy with 

respect to birth control i tse lf i s  a reason to vitiate 

the consent of minors to contraceptive treatment . In s hort 

there i s no statute in Canada which specifi cally imposes 

criminal or quas i- criminal penalties on a phys ician for 

prescribing contraceptives to anyone in ·genera l  or to 

minors specifically . As a matter of fact , even before 

the Criminal Code amendment , there was no law in Canada 

preventing a physician from pres cribing contraceptives 

to his p�tients or a patient ' s  use thereof . 53 

5 3
se e �  Green , Fami Zy PZanning an d Canadi an Law� 

( 196 4 )  App lied Therapeutics 331 . 
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(b) The Juvenile Delinquents Act 

An o ft-mentioned pos s ible legal pitfall for doctors 

who prescribe contraceptives to minor s , has been the 

poss ibility o f  being found gui lty of contributing to 

j uvenile delinquency . 54 
In the periodical articles noted 

on this subj ect (s e e n .  54 ) , though the poss ibil�ty of 

s uch a conviction was mentioned , all concluded that there 

was very li ttle probabi lity .  In fact no recorded case 

. has been found in North America or England in which a 

physician has been convicted or for that matter , charged , 

with such an offence . 

As any lawyer would be quick to point out , however , 

s imply because no such charges have been laid against 

physicians , that i s  not to s ay they neve r  could be . There

fore , it may be useful to examine some important sections 

o f  the Juvenile Delinquents Act ,  R. s . c .  197 0 , c .  J-3 ,  and 

cases pertinent thereto . The relevant sections are: 

2. !1) In this Act • • • 

" j:uvenile delinquent" means any chi ld who 
violates any provi s ion of the Crimina l Code 
or of any federal or provincial s tatute , 
of of any by..;la'r'l. or · .ordinance of any munici
pality , or who i s  gui lty of sexual immorality 
or any s imi lar form of vice , or who i s  liable 
by reason of any other act to be committed 
to an industrial s choo l  or j uvenile reforma
tory under any federal or provincial statute ; 

54E. g .  s e e �  P i1pe1 & Wechs ler , s up ra ,  n .  25 at 30; 
P ilpe1 & Wechs ler , B i r th Con tro l �  Te en-Ag e rs an d the L aw :  
A New L o o k , 1 9 71 ,  (1971 ) 33 Fam . Planning Perspective s 37 ; 
Kavanaugh , s upra� n .  37 at 1496 ; Holder , Min ors an d 
Cont�a�ep ti on� (1971 ) 216 J . A. M . A .  � 059 . 



33 . (1 ) Any person , whether the parent or 
guardian of the chi ld or not , who 
knowingly or wil fully , 

(a ) aids , causes , abets or connive s 
at the commis s ion by a child o f  
a de linquency , or 

(b)  doe s  any act producing , promoting , 
or contributing to a chi ld's being 
or becoming a j uvenile de linquent 
or like ly to make any child a 
j uveni le de linquent .  

i s  liable on summary conviction be fore 
a j uven i le court or a magistrate to a 
fine not exceeding five hundred dollars 
or to imprisonment for a period not 
exceeding two years , or to both • • • • 
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{4 ) It i s  not a valid defence to a prosecution 
under thi s section either that the child 
is  of too tender years to understand or 
appreciate the nature or e ffect of the 
conduct of the accused , or that notwith
standing the conduct of the accused the 
child did not in fact become a j uven i le 
delinquent .  • • • 

The: main problem with these sections i s  the very wide 

definit�on of " j uvenile delinquent" whi ch includes any " chi ld:" 

(see , p .  19 ) who i s  " guilty of sexual immorality" . The 

term· " sexual immorali ty11' is undefined in the Act nor· has 

it been sati s factorily explained in the case law .  The 

problem was aptly expres sed in the report of the Department 

of Justice Committee on Juveni le Delinquency:55 

3 6 4 . There is s ti l l  another source of potential 
pre j udice to an accused charged with 
contributing to delinquency . This arises 

5 5Macleod , etc . , Juv eni le De �inquen cy in Canada, 
{1965) 209 . 
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from the inherent di fficul·ty of the 
concept of contributing to delinquency 
as an offence category . For what , in 
fact , does contributing to del inquency 
mean? And what limits should be observed 
in receiving evidence in support of a 
change? • • •  Whi le i t  i s  beyond the s cope 
of this Report to trace the deve lopment 
of Canadian case law on the contributing 
provi s ions , we should say frankly that 
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in our j udgment the courts have yet to 
articulate a clear test for dis tinguishing 
between permis sible and prohibited conduct . 
In many case s , therefore , liabi lity to a 
criminal s anction wi ll depend almost 
entirely upon the subj ective , and some
times highly speculative , assessment of 
the j udge as to whether particular conduct 
i s  or i s  not such as to contribu� to the 
delinquency of a chi ld . It is  true that 
the statute provides that i t  is not a de fence 
to a change of contributing "that the child is  
of too tender years to understand or appreciate 
the nature or e ffe·ct of the conduct of the 
accused , or that • • • the chi ld did not in 
fact become a j uveni le del inquent . "  In 
interpreting thi s provision the courts have 
said that i t  was "the evident intention of 
Parliament • • • to rel ieve the Court of 
the nece s s i ty of speculating as to whether 
or not the child's morals were in fact 
undermined . • • • " [ R. -v . Ham le n !  (1939 )  1 
W . W. R.  702] . Neverthe les s , the j udge i s  
often �orced by reason of the inde finite 
character o f  the concept of contributing 
to delinquency to make precisely thi s kind 
of asses sment IR. v .  Cor tn e r  (1961)  35 W. W. R .  
18 7 ; . R .  v .  MaaD on a ZCl (1936 ) 3 D . L . R .  446] . 

The end result is that i t  i s  not at all clear under 

.the ·;Act or case s ,  whether a s exually active "chi ld" (in 

Alberta under 18 for girls , 16 for boys ) would be . . 

con sidered to be a "j uveni le delinquent" by reason of 

sexual immorality . Perhap s  it would be e asier for a j udge 

to find a sexually active minor "guilty of sexual immorality" 

the you�ger the minor in que stion was .  There i s  no authority 
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for this proposition however ,  nor any sugges tion at how 

young an age s exual activity becomes "sexual immorality "  

or even whether age has anything to do with it c I n  any 

case there is great difficulty encountered in trying to 
. . 

gleam some sort of general princip le , applicable to 

all the cases , out of the extremely loose wording of the 

Juvenile Delinquents Act .  

Perhaps from the practical legal point o f  view 

. it would be pre�erable to _concentrate on a physician's 

possible liabi lity under section 3 3  if the particular 

minor he was treating was adj udged to be sexually immoral 

and a j uvenile delinquent .  

It i s - suggested that i n  the event a dactor were 

cha�ged under s ection 33 , it would be very difficult for 

the Crown to prove the necessary men s rea requis ite to 

the commis sion of the offence . In the normal case a 

physician would not be intere s ted in prescribing contra

ceptives to a minor in order to encourage sexual promis

cuity , put rather in the intere sts of the minor's good 

health. As one artic le recently put it:56 

On the pos sibility that such a pro s e
cution might be instituted , we think the 
physician would be wel l  advised to defend 
on the ground that the minor had been 
sexually active , and that in his be st 
pro fe s sional j udgment , he felt that fai lure 
to prescribe contraceptives would subj ect 
the minor , or the out-of-wedlock ·children 
whom she would be likely to bear , to serious 

SSP ilpe l. and Wechsler , supra� n .  25 at 30. 



health hazards . An argument could 
certainly be made that the physician's 
actions (like mos t  medical treatment )  
were independent of the "de linquent" 
conduct of the patient ,  and were 
intended and needed to avoid advers e 

· health e ffects of such conduct . 
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It should be noted that a phys ician could not 

defend a charge of contributing to j uvenile de linquency by 

pleading that the chi ld was already delinquent . 57 I f  an 

accused contributes to a chi ld's continuing to be a 

delinquent , or to likely becoming a j uvenile delinquent ,  

th�t conduct i s  enough for a conviction .
58 However , in 

order for the Crown to prove the offence it would seem 

that the cases e stablish that it mus t be shown there was 

s uch conduct as would in fact--and not merely in theory- 

endanger a child's morals or contribute to his continuing 

bad morals .
5 9 Aside from the di fficulty of trying to show 

a physician was "knowingly or wilfully" contributing to 

delinquency by pres cribing contraceptives , it i s  submitted 

that it would be difficult to show a causal connection 

between the pre scription of contraceptives and the s exual 

51
se e � �R. v .  Van Ba lkem [1944] 1 W . W . R. 347 (B . C .  

Mag • .  Ct . ) � R .  v. ChPi s tahos [1946] 1 W . W . R .  166 (Man . C . A . ) . 

5 8see �  R .  v. Mi l le P  [1944] 1 W. W. R. 415 (Sask. Di st . Ct . ) �  
Se e a ls � R .  v .  Ham lin [193 9] 1 W. W. R. 703 (B . c . s . c . ) .  

-
5 9E . d. s e e �  R .  v .  B l o oms tPan d (195 2 )  6 W . W. R.  (N . S . )  

6 8 0  (Sask . C . A. ) ; R .  v. Vah ey [1932] 3 D . L . R. 95 (Ont . S . C . ) 
aff ' d  [1932] 4 D . L . R. 656 (Ont.  C . A. ) ; af. R .  v .  Stun don 
( 196 2 )  40 W . W. R. 565 (Sask . C . A. ) .  For an extens ive treat

ment of mens Pe a in the offence of contributing to j uvenile 
delinquency s e eJ Parker ,  Mens Re a and ContPibu ting to Juv eni le 
De linque n cy � (1963 )  28 S as k .  Bar Rev .  79 . 
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immorali ty of.  the patient . 60 

In any event a recent case in Quebec , X v .  L a  Re ine
6 1 

may indicate a changing j udicial outlook with respect to 

what so·rt of conduct consti tutes "sexual immorality " .  

In that case the accused , aged 19 , won an appeal from a 

conviction of contributing to j uveni le delinquency by 

having sexual relations with hi s 16 year old girl friend . 

Important for our purposes is the fact that the court 

found that extra-mari tal sexual relations with a minor are 

.not. neces sarily criminal nor immoral . The headnote of ·the 

cas e  is as follows: 

1. Des relations sexue l les , trois ou quatre 
foi s en s ix mois , d'un adulte de 19 ans avec 
une fi lle de 16 ans , qui y consent , ne 
constituent pas necessairement et absolument , 
dans !'opinion du tribunal ,  un cp ; ! prte , emt 
immoral , incorrigible et anti social . 

6 0se e foxa e . g . � recent medical studies in the United 
State s  whi ch suggest that the sexual habits of s exual ly 
active minors change very little whether or not pres cription 
contraceptives are available ,  

. 

Gordis etc . Ado le s ae n t  Pxae gnan ay : A Hospi ta Z � Bas e d  Te s t  
PxaogPam for PrimaPy PPevention (1968 ) 58 American .J:ournal 
of Public Health 8 4 9 · at 85 7; Goldsmi th ,  etc . Te enag e xas �  
Se:r; an d Con txaaaep ti on (1972 ) 4 Fam. P lanning Perspectives 
32 ; Katner & Zelnik , Sexua l Con txaaaep tion an d Pxaegn an ay 
E:r:p e Pi e n ae of Young� Unmarxai e d  .Woman in the U. S, , (1973 ) 
a reprint of two articles in October 1972 and January 1973 
i s sue s  of Fam. Planning Perspectives available from "Planned 
Parenthood-World Population , " 810 - 7th Ave . , New York , N . Y .  

6 1 {196 9 ] R. L .  12 2 (Cour Superieure En Appe l ) . 
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Les relations sexuelles �pi sodiques , 
admi ses dans le pres ent cas , s emblent 
con stituer p lut8t une manifestation 
imprudente mai s normale e t  impuls ive 
d ' amour qu'une incitation a la delin
quance . 
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Le deli t 4:d' a voir pos e un acte d' immorali te' 
s exuelle �� mal defini ou pas as s ez defini , 
peut conduire a de s abus qui obligent le 
j uge a la moderation et circonspection dans 
! ' appreciation de la preuve . 

Les art . 2h et 33 de la Loi sur les j eunes 
d�inquants [ 1 9 5 2  S . R. C . c .  1 6 0 ]  peuvent , 
tout au plus , cr4er une pr�somption 
j uPis t an tum . 

The s ignificance of the case i s  that it indicates 

that even i f  a causa l  connection could be shown between a 

physician's pre scription of contraceptives to a mino� .and 

the sexual activi ties of the minor , i t  could not be 

presumed the physi cian knew these activities were immoral 

p e P  s e . qne other case of significance in this area comes 

from the United S tates , The State v .  MoL dugh lin.
6 2 In 

that cas e  the defe ndant was charged and convicted at tria l  

o f  cont�ibuting t o  the delinquency of her 1 6  year o l d  ' 

daughter who had by that age already given birth to three 

illegi timate children . The conduct which allegedly gave 

ris e  to thi s  delinquency was the mother's warning to her 
daughter to. use birth .control devices if s.he .persis ted in 

her sexual activity and the ins tructions to her daughter 

as to their use . S uch counse ll ing , i t  was a lleged , encouraged 

the child to engage in immoral sexual activities caus ing her 
to become a delinquent . Obviously Mrs . McLaughlin was either 

sadly lacking as an instructor on birth control or we can 

6 2  (196 5 ) 2 1 2  N . E .  (2d)  q35 (Ohio C . A. } .  
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assume her counselling had little effect on her daughter's 

overzealous sexual activity . In any event the convi ction 

gained at trial was overthrown by the Ohio Supreme Court , 

largely on the ground that ��e conviction vio lated the 

mother's freedom of speech: 

A mother's instructions to her pregnant 
daughter that birth preventive measures 
should be used in premarital sexual acts 
did not create a "clear and present danger " 
of an evil which the s tate could prevent by 
abridgement of cons titutionally guaranteed 
right of free speech ; ne ither was there a 
" clear and present danger "  of accomplishing 
the prohibited crime , i . e . , contributing to 
the delinquency of a minor . 

Though the se techni cal legal reasons may not be 

applicab le in Alberta it is relevant to note that if a 

mother cannot be legal ly "blamed" in this manner for her 

daughter � s  promis cuity , it is very doubtful a physician 

who pres cribed drugs for such a girl could be held liable . 

Shortly s umming up thi·s section of the paper then, it

would g�nerally appear very unlikely that a medical doctor 

would be held liable for contributing to a child becoming 

a j uvenile delinquent by reason only of his pres cribing 

contraceptives to that child . Thi s statement can be 

made with the most certainty with respect to older minors . 

Perhaps the younger the chi ld ,  the more pos sibility there 

is of conviction . In the writer's opinion the prescription 

of C?ntraceptive s to minors under the age of 14 could be 

risky with re spect to pos sib le liability under the Juvenile 
Delinquents Act, s ince Parliament has provided in the 

Criminal Code that unmarried minor female s  under that 

age can never consent to s exual intercourse . In principle 

6 3Id. (from the headnote ) .  
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the permis sion of parents with respect to the prescribing 

of contraceptives to girls under 14 should make no 

difference to pos s ible criminal liabi lity .  I n  practice , 

however , i f  such permi s s ion were obtained , it would 

seem unlikely a charge would arise . 

(c ) Profes si·on·aT ·ai;s·cipTin·ary ·proc·e·edings 

Even though a phys ician may feel relatively safe 

from civil or criminal liabi lity by reason of his giving 

contraceptive treatment to a particular minor , he may s'til l 

face the very real poss ibility of dis ciplinary proceedings 

the cons equences o f  which may be even more serious than 

the former two liabilities .  Thi s pos sibility was dis cussed 

i nfraa at page 11 when the Re "D " cas e  was considered . 

As was mentioned earlier this case real ly gives 

little guidance as  to the legal i ssue involved. It would 

s eem to leave a great deal of di scretion in the hands of 

a particular medical inquiry committee . Unles s a 

provincial medical as soci ation had out lined definite guide

lines for its members ,  it would seem the rule would be a 

particular committee's interpretation of what age i f  any , 

a physician could treat a minor without parental consent 

without committing unprofes s ional conduct . 

At the present time in Alberta , unti l the Alberta 

Medical As sociation lays down some specific guidelines 

· with respect to unpro fe s sional conduct and the treatment 

of _ minors , a physician could wel l  find himself facing 

dis ciplinary proceedings on the complaint for examp le ,  

o f  irate parents o f  a minor female under the age o f  16 

(or perhaps even 16-17 )  who was given contrapeptive . .  
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treatment without parental consultation . I t  should be 

mentioned here that the pos s ibility o f  di sciplinary action 

being instituted- for s uch treatment of 16 or 17 year o lds 

may now be les sened s ince the Scienti fic Counci l  of the 

Canadian Medical As sociation recently pas sed a resolution 

{July , 1973 ) recommending that the Federal Government 

encourage the provinces to adopt legislation making the 

age of consent to medical treatment 16 . 64 I t  should also 

be mentioned , of course ,  that whatever may be the ethical 

position of particular medi cal associations , i t  has nothing 

to do with the legal position with respect to pos sible · 

. 

civil or criminal liability and is only relevant to pos s ible 

liability to dis ciplinary actions within the profe s s ion 

i tself . 

D .  ·coNOLUS:IONS: ;_AN:D :RECOMMENDAT:I:ONS· 

On the bas is of the foregoing it is submitted the 

following conclusions can be reached: 

{ 1 )  It would appear that there has developed in the 

common law a rule whereby a mature minor can validly consent 

to medical treatment and a medical practitioner can rely 

upon thi s  consent without the nece s sity of obtaining 

parental concurrence . 

6 4This resolution was noted in RepoPt of the On taPi o 
. Commi s s i on e Ps on Th e A ge Of Co ns ent To Me di ca l � Surgi c a l  

a nd Denta l Trea tmen t �  August 1973 a t  15-16 . Whatever may 
be the C . M. A. s pos ition , it does not neces sari ly have 
the sympathy of Provincial Legi s lature s .  Saskatchewan's 
Legis lative As sembly recently voted down such proposed 
legis lation--Noted in (1973 ) 107 C . M. A. Journal 76 . 
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( 2) The age at which a minor can be considered 

mature enough to consent to medical treatment would 

depend l arge ly upon two factors--the individual maturity 

of the minor and comp lexity or seriousne s s  of the 

treatment . This is true since the two main factors of an 

" informed consent" are knowledge of and unde rs t an ding of 

the nature of the risks involved . 

(3) Turning to the specific prob lem of the 

pre scription of contraceptives to minors it would 

appear: 

(a) Doctors would face the most pos s ibility of 

both civil and criminal liability in prescribing contra

ceptives for unmarried minors under the age of 14 . Parental 

cbnsent would be a val id defence to civi l liability in 

such case s , but would not appear to have any e ffect on 

the pos s ibility of criminal li ability ( other than the 

practical effect that there would be less  chance of a 

complaint arising when parental consent was obtained ) .  

(b) In pre scribing contraceptive s to unmarried 

minors of 14-15 years of age , a doctor probably face s 

little pos s ibility of civil or criminal liability (under 

the Juveni l e  De linquents Act) . He may , however , face 

discip linary proceedings within the medical profes s ion 

if he goes ahead without consulting the minor's parents • 

. (c ) A phys ician is  probably in the safest legal 

position in pres cribing contraceptives to minors in the 

1 6  and 1 7  year o ld age group . Minors in this age group 

would generally be the mos t  capable (allowing for individual 

variances) of making a reasoned decis ion concerning contra

ceptive treatment . In addition , minors in thi s age group 
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who are seeking contraceptive advi ce and treatment ,  wil l  

mos t  often already be sexually active thus making i t  

easier for a doctor to j usti fy the p res cription o f  

contraceptives a s  part o f  a total health treatment for the 

chi ld . 

It i s , o f  course , reali zed that with the lack of 

case authority and statutory enactment many of the foregoing 

conclusions can only be speculative until the situation i s  

cleared up . Cons idering how few cases have ari sen in 

the
.

p ast on this subj ect , it is unl ikely that the common 

law by itself will ever be very clear in thi s are a .  With 

that in mind the writer felt it may be useful to make 

the following recommendations . 

( 1 ) IT IS RECOMMENDED THAT THE PROVINCE OF 
A LBERTA ENA CT A SPECIFIC A ND CLEAR 
STATUTE DEALING WITH THE CONSENT OF 
MINORS TO MEDICAL TREA TMENT. 

( 2 )  IT IS RECOMMENDED THA T  THIS STATUTE SET OUT 
THE A GE OF 1 6  AS THE GENERAL A GE OF CONSENT 
FOR MEDICAL TREA TMENT. 6 5  

( 3 )  I T  IS RECOMMENDED THA T THIS STA TUTE 
INCLUDE A SPECIFIC SECTION SA VING THE 
FORMER EXCEPTION TO THE REQ UIREMENT OF 
CONSENT OF A MINOR ' S  PARENTS IN THE 
EMERGENCY SITUA TION. 

( 4 )  IT IS RECOMMENDED THA T THIS STATUTE A LSO 
CONTAIN A SPECIFIC SECTION SA VING THE 
"MA TURE MINOR " RULE FOR CHILDREN UNDER 

r 1 6  IN SOME DEFINED CIRCUMSTA NCES, i . e . , 
A PHYSICIAN SHO ULD BE EXEMPT FROM 

6 5For medical reasons it may be advis able to make 
specific exceptions to this rule , such as the minimum age 
o f  consent to b lood donation being 18 . Se e ,  La tey Rep oPt,  
para . 485-48 9 .  



LIABILITY FOR BATTERY WHERE HE HAS 
RELIED SOLELY ON THE CONSENT OF A 
MINOR TO FAIRL Y  SIMPLE MEDICA L 
TREA TMENT WHICH WA S FULLY UNDER
STANDA BLE TO THE MINOR. 

-

( 5 )  IT IS A LSO RECOMMENDED THA T THIS STA T UTE 
SPECIFI CALL Y  DEAL WITH THE SITUA TION 
WHERE A MINOR 1 6  OR O VER ( OR A MINOR 
UNDER 1 6  BUT FAIRLY MATURE) AND HIS 
PARENTS OR G UARDIAN DISA GREE ON WHETHER 
OR NOT TO CONSENT TO A PARTICULAR 
MEDICAL TREA TMENT. 

( 6 )  D UE TO THE POSSIBLE CONFLICT AS TO WHETHER 
OR NOT CONTRA CEPTIVE TREA TMENT CAN BE 
CONSIDERED THERAPEUTIC MEDICAL TREATMENT� 
IT IS RECOMMENDED THAT THIS STATUTE 
SPECIFICA LLY DEAL WITH THE Q UESTION A T  
WHAT A GE ' A MINOR CAN CONSENT TO CONTRA
CEPTIVE TREATMENT. 
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In the writer ' s  opinion the age in recommendation 

# 6  s hould be the same as the age of consent to all other 

types of medical treatment .. It i s  reali zed , however , 

that this i s  a very controversial problem and there are 

many di fferent opinions . Though it may not be very 

politi cally reali stic to expect the Legislature to 

squarely deal with the contraceptive is sue , it is felt that 

this is the only way that i s sue can be properly separated 

from the rest of the recommendations .  If · no separate 

section dealing with contraceptives , were included in a 

draft of the proposed statute , the contraversy over at 

what age a minor could val idly consent to contraceptive 

treatment could pos s ibly vitiate a whol� statute much broader 

in s cope . 
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