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July 16 , 1973 

MAINTENANCE OF CHILDREN IN PiliBERTA 

SOME SPECIFIC PROBLlli�S 

I. Under the Divorce Act what iss and what should 
be the principle in determining �hen the parent's 
responsibili to maintain ceases? 

A. The Statute 

The important statutory provis in connection 

with this problem are of course, contained in The 

Act, R.S.C. 1970, cg D-8. The most relevant sections 

are set out below: 

2.. In this Ac·t 

" child11 of a husband and wife includes 
any person to whom the husband and wife 
stand in loco parentis and any person of 
whom either of the husband or the wif e is 
a parent and to whom the other of them 
stands in loco parentis; 

nchildren of the marriage" means each 
child of a husband and wife who at the 
material time is 

(a) under the age of sixteen years, or 

(b) sixteen y ears of age or over and 
under their charge but unable, 
by reason of illness, disability 
other cause, to withdraw himself 
from their charge or to provide 
himself with necessaries of life; 

9. (1) On a petition for divorce it is the 
duty of the court 

or 

(e) where a decree is sought under 
section 4, to refuse the decree 
if there are children of the 
marriage and the granting of the 
decree would prejudicially affect 
the making of reasonable arrange
ments for their maintenance; . . .  



10. Where a petition f or divorce has 
been presented, the court having 
jurisdiction to grant relief in 
respect thereof may make such interim 
orders as it thinks fit and j ust 

(a) for the payment of alimony or 
an alimentary pension by either 

(b) 

spouse for the of the 
other the and 
determinat.ion of the petition, 
accordingly as the court thinks 
reasonable having to 
means and needs of each of them; 

the of and 
custody, care and upbringing of 
the children of marriage 
the hearing and determination of 
the petition; or 

(c) for relieving either spouse of any 
subsisting obligation to cohabit 
with the other. 

2 

llo (1) Upon granting a decree nisi of divorce, 
the court may, if. it thinks it fit and 
j ust to do so having regard to the 
conduct of the parties and the condition, 
means and other circumstances of each of 
them, make one or more of the following 
orders, namely: 

(a) an order requiring the husband to 
secure or to pay such lump sum or 
periodic sums as the court thinks 
reasonable f or the maintenance of 

(i) the wife, 

(ii) the children of the marriage, 
or 

(iii) the wife and the children of 
the marriage; 

(b) an order requiring the wife to secure 
or to pay such lump sum or periodic 
sums as the court thinks reasonable 
for the maintenance of 



(c) 

(2) An 

(i) the husband, 

(ii) the children of the marriage, 
or 

(iii) husband and the children 
of the marriage; and 

an providing for the custody, 
care and upbringing of the children 
of the 

to this section 

by court made the 

3 

thinks it fit and j ust to do 
so to conduct of the 
parties since the maki�g of the order 
or any change in the condition, means 
or other circumstances of either of 
them. 

Upon a reading of these sections it becomes 

readily apparent that the principle used to determine 

when a parent's duty to maintain his children ceases 

under the Divorce Act, depends almost entirely upon 

the A.ct's definition of "childn and "children of 

the marriage". 

B. The Case Law 

To say the least, what the proper interpretation 

should be of 11 child" and "children of the marriage" has 

been a much debated question in j udi0ial circles throughout 

Canada. Three of the most prominent questions in this 

regard have been: (1) vvhether the words "or other cause11 

should be interpreted in accordance with the ejusdem 

-generis rule of statutory construction and thus be 

modified by the words "illness" and "disability" in 



4 

section 2(ii) (b) of The Divorce Act; ( 2) what effect 

if any , does provincial age of majority l egislation 

have on The Divorce Act definitions of 11 child" or 

" children of the marriage" ?  (3) (Close as 

with #(2)b) What is the constitutional position of 

sections 10 and 11 of The Act? 

Many of these questions may have been authori-

tatively answered by the Court of Canada in 

the recent case of Jackson v. Jackson.
1 

In order to 

better the significance of decision in 
Jackson it would be us to t some of 

the opposing decisions and philosophies that have given 

rise to many of the problems in this area .. 

(1) Cases in which 11child" has been 1:nterpreted 
to be synonymous wi-th "in,.fan,t'1 or where the 
ejusdem generis rule has been invoked. 

In the pas·t, a leading proponent of this view has 
been Mr. Justice Wright of the Ontario High Court.

2 
In 

Wood v. Wood (see footnote #2) one of the main issues in 

a divorce action was whether the defendent father should 

be ordered to pay maintenance for children past their age 

l (1972) 29 D. L. R. (3d) 641, [1972] 6 W. W. R. 419; 
reversing (1971) 22 D. L. R .. (3d) 5 83, [197 2] 1 W .. vv. R. 
751, 4 R. F. L. 358 (B. C .. C. A. ) i affil')ming 21 D. L. R. (3d) 
112, [1971] 5 W. W. R. 374, 4 R. F. L .. 358 (B. C. S.C. ). 
This case will be examined in more depth infra. 

2 
See� Wood v. Wood (1971) 6 D. L.R� (3d) 497; 

Clark v. Clark (1971) 16 D. L. R. (3d) 376; and Bis v .. 
Bi s ( 19 7 2) 6 R .. F. L. 3 7 4 . 
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of maj ority� In commenting on this issue Wright J. 
said:3 

The issues raised by this appeal are 
very far-rang- , although I v1ould 
like to s something about general 
problem t is ented by the daily 
applications to the Court for 
for chi being , I intend to 
determine this matter on a rather more 
narrow g-round than many which were argued 
before me .. 

I have formed impression in this 
and in a number of cases involving 
maintenance for children 16 years and 
over that Court finds itself in a 
battle ground between tvvo competing vie\'lS 
of the place of children 16 years and over 
in our society. The first view, as I see 
it, is that once a child has reached 16 
years, has attained its growth and is 
being swept through adolescence into various 
f orms of maturity that will adorn or dis
figure its adult life, the child is no 
longer to be treated as a dependant in 
need of the parental care and control 
which the child has previously required. 
On ·the other hand, ·there is the viev1 
strongly held by many educated leaders 
of modern society that the process of 
education commencing at abou·t 16 years 
of age is of vital importance not only 
for the children able to benefit by it or 
survive it, but also for the health of 
society as a whole. 

Thus, on the one hand , we have the 
result that there are many citizens who 
look to children 16 years and over either 

3 
Wood v. Wood� Id. n. 2 at 4 98. 



as sources of income or as no further 
charge on the income or forts of 
their parents. On the other side, 
we have the parents who are bent on 
making every sacrifice so that their 
children the higher edu-
cation which the 
enj oyed 
in our 
these 
is brought 
such as ent one .. 

6 

Wright J. went on to ho that the maintenance 

order should be limited "until each child reaches its 
• • 11 4 

maJOrlty , 

In Clark v. Clark and Bis v. Bis (see footnote # 2) 

Wright J. was directly concerned with the definition 

of 11Children of the marriage" and the effects thereon 

of the age of majority and the ejusdem generis rule of 

construction. 

In Clark , Wright J. indicates that the words •'or 

other cause" in the definition of " children of the 

marriage " contained in section 2(b) of The Divorce Act, 

ought to receive a restrictive ejusdem generis interpre

tation (i. e. , a child 16 years of age or over ought not 

to be included in the definition of " children of the 

marriage11 and therefore subject to be maintained by 

his parents by sections 10 and 11 of The Divorce Act-

unless he is unable to withdraw from his parents' 

charge through some cause associated with illness or 

disability)! 

4 Id. at 501. 



It has been long established and 
recognized that Court shou not 
grant cus of a young man almost 19 
years of most excep-
tional caseso one and 

be very few, 

ejus 
pretation of 
the Divorce Act. 

by a 

aene1•is 
le s. 2(b) (ii) of 

7 

In CZark case, Wright J. granted a maintenance 

order for a child of almost 14 
action, so long as the ld should 

of in a 

ai: home 

the tioner continue in school.. livright J .. 
indicated he 'i.·Jould not deposed to imposing maintenance 

on a resoonaent tatner for a child 16 years of age or 

over merely because the child was attending school; but 

he felt he was bound by decision of Laskin JeAe 
. 6 
1n Tapson v. Tapson. 

Nevertheless Wright J. would not accept Laskin 

J., A. ' s holding that -'che definition of 11 children of the 

marriage" in section 2 of 'Ihe Divorce Act should not be 

. t d . d 
. 7 

1n erprete eJus em gener�s: 

It must be obvious that, although I 
respect and follow the decision of Laskin 
J.A. , I do not propose to extend it nor to 
adopt without discrimination the special 

5 
CZark v. CZark� supra, n. 2 at 380. 

6 [1970] 1 O. R. 521, 8 D. L.R. (3d) 727; see infra, 
for more discussion on this case. 

7
czark v. CZark� supra, n. 2 at 37 5. 



rule of statutory construction which 
he says at p. 522 es to the Divorce 
Act. 

of 
to 
Act 

as 
a 

I 

to 
� 

the 
be 

the � 

about the 

to marriage , no doubt, 
cons effect to 
basic are many sections 
in it their face are 

1 

pres and protective. I see no 

vorce 
have 

reason why the res and safeguards 
which these sections require should be 
given by judicial rule either a broad 
or narrow interpretation. The ratio 
verborum is appropriate to many of them. 
Their language has been long with usw 
If they tighten the freedom of divorce, 
they should be permitted to do so and 
should be interpreted to that endo I 
suspect that the Divorce Act in fact 
represents to an extreme degree not one 
or convergent opinions, but many and 
hostile opinions which have gone into 
the intentions of Parliament as disclosed 
in the statute and in every section in it. 

8 

I venture to express these views because 
of the volume of cases under the Divorce 
Act every day before the Courts and because, 
as I have sought to say with full respect, 
Tapson v. Tapson, supra, should be followed 
as I have done in this case, but not 
necessarily extended� 
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In Bis v. Bis8 Wright J. sed elf to 

the ques 

legis 

of what provincial age of maj ority 

have on Act1s 

1 the I! 
.. nchild11 or ll 

In to a 

that he 

his n 1 age of 21 years .. 
- -

a The son , who li 

- s age of 18 was 

to The of the 

and li ty �.�.et r 19 , S. 0.. 1 1, c., 9 8 .. 

It should be noted was no tion 

initial validity of the original order to 
maintenance the child until he age 

of 21. Wright J. held that the original order should 

be varied by substituting the age of 1 8  for 21� Even 

though the original order which the court was concerned 

with here was for the maintenance of an 11 infan·t child" 1 

Wright J's broad language indicates that he felt that 

The Divorce Ac-t's definition of " child" and "children 

of the marriage11 should al\vays be equated with infant 

childo In other words Wright J. felt the court!s j uris

diction to award maintenance for children under The 

Divorce Act always ends when the child reaches the age 

of majority--whether 18 or 21 . Wright J. gives three 

main reasons for his decision (as set out in the headnote) :9 

8 Supra., n. 2 .. 

9 . B. B-z.,s V. 1.-S., supra., no 2 at 37 5. 



1 0  

(1 ) Historically the \vords " infantn 

( 2) 

and "child u been us 
changeablyo 
" child11 
be 

his 
and upbringing. 

not be 
unless 

the word 

, care 

cease to 
·them 

, care and 
pro-

v1ith 

done so, 

(3) the tant case , s. 6 
of The Age ority and Accountability 
Act which , in the of 
a contrary intention, for the substi
tution of the words 18 years in regard 
to any reference to the age of 21 years 
in court orders, must apply to the order 
in the instant case. Since the order 
used the words 11infant child " ,  there 
was no contrary intention shown. 

There have bee� other Canadian cases expressing 

a philosophy similar to that shown by Mr. Justice Wright 

in the cases above. In Madden v. Madden
1 0  

Basten J. 

of the Manitoba Queen's Bench applied the ejusdem generis 

rule in holding that children over 1 6  and " unable " to 

support themselves because of full time attendance at 

university and with the prospect of some years of study 

ahead are not within the definition of 11children of the 

marriage" .  ( In this particular case the court was 

lO 
(1 970) 1 4  D. L. R. (3d) 100. 



concerned with the maintenance of a daughter 

and wi 

a son--19 

one more year 

th si 

") 
1 1  

from �;..;an 

ity 

5 more universi·ty 

power, 
not 

hims 

11 

22 

and 

In cons a 2 old 

i s and a 1 high school 

s Osler J. in Sweet 
2 agre�e·-

ment 'li'li th v�righ·t ,J .. r s of 11 child n in 

the Divorce Act: 

. . . I am inclined to interpret the 
word "child11 in the Divorce Act, 1967-6 8 

(Can.) , c., 2 4, in i -J:s ordinary sense and 
to hold that there is no obligation upon 
a parent to support a healthy, able-bodied 
son or daughter who has attained the age 
of 21 through an educational career 
indefinitely extended. I therefore award 
nothing for support of the sonG On the 
other hand, the daughter is aged 19 only, 
is attending high school and was seriously 
affected by the separation to the extent 

11 Id. at 102-103. 

12
[1971] 2 O. R. 253 at 256-57 (Ont. H.Ct.). 

See also� Wasylenki v. WasyZenki (1970) 12 D. L.R. 
(3d) 534 (Sask. Q .. B. ); Ferguson v. Ferguson (1970) 

1 R. F. L. 3 8 7 (Man. Q. B. ) . 
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that she year at 
she 

(.2) Gases in v;Jzioh vorea Act defin1�.tions of 1'chi �, ,nr 

Ol'� 11chi l dl"en of the ma-:tll"i-age" have not been inteY'·-
preted in ce with 
of construction� or modified 
IZ.egislationj :1...� 

In Tapson v. Tapson, Laskin J. A. of the Ontario 

Court of Appeal agreed with Wi1son J. in Grini Vo Grini 

in finding that " other cause " in section 2 of The Divorce 

Act should not be given a ejusdem generis interpretation:
14 

13 Jacks on V. Jacks on [ 19 7 2 ] 6 W. �1. R. 419 ( S .. C • C • ) ; 
Petty v. Petty [1973] 1 W. W. R. 11 (Alta. S. C. ) ;  Grini v. 

Grini (1969) 5 D.L. R .. {3d) 640 (Man. Q .. B.) ; Taps on v .• ··f!!ap·son 
[ 19 7 0 ] 1 0 • R. 5 21 ( C • A� ) ; C rump v • C rump ( 19 7 0 ) 7 4 W. v·1 • R . 

411 (Alta. S. C. ) affirmed sub nom. Re C. and C. [1971] 1 
W. W. R. 449 (A1ta .. A. D.) ; VZ.assie v, Vlassie (1972) 6 R.F.L. 
332 (Man. Q. B. ); Jones v. Jones (1970) 17 D. L.R .. (3d) 217 
(Sask. C. A.,) ; Sharpe v. Sharpe (1971) 18 D .. L.R. (3d) 380 
(Nf1d. S. C. ) �  Jensen v. Jensen [1972] 1 O.R. 461� 6 R. F.L. 

328 (Ont. H. Ct. ) ;  Hillman v. Hillman (1972) 31 D. L. R. 
(3d ) 4 4 (On t . C • A • ) • 

14
Tapson v. Tapson, id , at 5 23. 



... 

13 

It was_strenuous 

's charge& 1 I am prepared 
phrase, "under r charge" 

broadly as meaning s imply the parent 
has ass umed the care and maintenance of the 
child in the parent's pvemises. 

Also of importance is the fact that Las kin J.A. rejected 

the argument that a child s hould have a right to mainte

nance under The Divorce Act only s o  long as he is s ubject 

1 1 d . . 1 1 ' 1 . 
15 

to parenta contra un er prov1nc1a eg1s at1on: 

It was also argued that s ince a child 
having reached age 16 is no longer s ubject 
to parental control under relevant provincial 
legis lation, then correspondingly it ought not 

l5
Id. 



14 

to be 

to 

In the of the son and Cr--i cases those 

ivright 

One s 

th 

·to t 
r,vas that 

Mr.. Jus ·tJ_ ce 

l''a"tio of cases. 

cases es·tabli only 

that .a chi a right to maintenance under The Divorce 
Act while attending school at the secondary school 

level and not beyond. This argument was rejected in 

Cr-ump v. Crump by Johnson J.Ao of the Alberta Appellate 
. . . 16 

DlVlSlon: 

In the two cases referred to the child 
was attending high school and it is argued 
that the same principles should not be 
extended to university attendance. It is 
unnecessary to dwell upon the complexity 
of modern business and industry and the 
necessity for a specialized training for 
those who are to be employed therein. High 
school and university are but succeeding 
steps in such training. 

16 Crump v. Crump, supra, n. 13 at 451. 



1 5  

J .,A. .. how great an liga·tion 

he felt was 10 and 11 of �he Divorce 

Act when he rej 
in 

a on a 

11 is 

zes the 

ther to bear 
n & 17 

� .. 

of the marriage171 
gations upon the 

sure 

of 
has 

that a 

nevJ obli-

In C�ump the respondent father was ordered to pay 

maintenance of $85 per month for a daughter of 18 years 

of age enrolled in the first year of a combined B.A.-LLoB. 

program at the University of Alberta. Johnson J�A. 

also found that it \vas "unnecessary to decide at this 

point whether the court's power under our Divorce Act 

appli�s only to 'children of the marriage' until they 

reach the age of 21."
1 8  

1 �Id. i see also, VZassie v .. TlZassie, sup�a, 
n. 1 3  at 343 .. 

1 8Id. at 452. 



been a nurrl;er o 

Court 

ques canvas 

of 

nsen vft Jensen, V S&e V., 

v .. 

Pet 
(> 0 

v .. Pet 
·the 

0 

In Jensen case Mr� Just1ce 
Court 

16 

at 

con·-

as si 

of the 

tion In obiter Gal gan J. also 

whether the Tapson case restri maintenance to "children 

of the marriage'' only while in attendance at a secondary 
22 

school: 

I do not understand the j udgment of 
Laskin J. A. to say that once a child 
leaves secondary school is no longer 
entitled to be considered a child of the 

19
see cases at n. 2. 

203 upra, n. 13.: 

21 Jensen v. Jensen3 supra, n. 1 3  at 331Q 

22 
Id. 



was 

stances 
conce' 
well 
a chi 

age of 

Mr .. Jus 

1 7  

has 

1 
of lassie Vo Vlassie. 
tha't case 

maj 

the 

lton J., 
to pay 

11 over 18 
but continuing to 

ldren one 

with the 

itv, one 

a com.i·-nuni ty college and one attended the school 

deaf .. 

of 

Hamilton J. could not agree \·vi th the British 

Columbia Court of F.ppeal 's interpretation of a " child" 

and " children of the marriage " in the Divorce Act in 

Jackson v. Jackson.
24 

In my opinion The Age of Majority Act 
does not in any way conflict with the 
definition of " child " or " children of ·the 
marriage" as defined in the Divorce Act 

23 
Supra, n. 13 .. 

24 
Supria_, n. 13 .. 

In 



\i!a.y 

A J .. 
Ja 

jur.:Ls
Z-\.ct., 

18 

s. 2 
... uchild" 

refers to nperson", not any 11infant 
person" ,  this ssion is used t\.vice 
in this subsection.. Section 2 11 ldren of 
the u is equallv unrestricted.. It 
is impor.lcant to note that the term n children 
of the marriage11 means "each child of a husband 
and wife".. It does not say ninfant child" 
rather a " person" under 16 or over 1 6  and 
under disability. There is no suggestion that 
the " person" must be a minor.25 

Hamilton J. also considered the constitutional 

position of Tl� Divorce Act and its provisions for 

25Id. at 339, cf. The Age of Majority Act, S.A. 
1 971, c. 1 .  It is submitted that the Alberta Act is 
worded substantially the same as the Manitoba Act and 
capable of a similar interpretation. 



chi 
26 

also define the extent 
dissolution of alters the 
rights ob 
in marriage. Parliament can, there-
fore, provide for continuation 
of the obligation of the husband 
to support the wife. 

" A  similar argument can be advanced 
regarding the maintenance and custody 
of children. " 

19 

While provincial legislation may be intra 
vires of the Legislature when dealing with 

26
vlassie v. Vlassie� supra, n. 13 at 340, 341. 

See a l s o _, M i e 1,i n s v. M i e ri n s ( 19 7 2 ) 31 D • L • R .. (3d) 2 8 4 
(Ont. S. C. ) on the constitutional position of section 10 

of The Divorce Act with respect to The Bill of Rights. 



3. The decision of Court of Canada in 
Jackson v. Jackson [1972] 6 W.W.R. 419. 

20 

The main ques·tion in connection with the Jackson 

case is whether it does settle many of the 

previously conflicting ans� 

of nchildren of the marri 

with respect to maintenance 

·'.1nder The Divorce Act. 

general the j udgment of the upreme Court of Canada in 

Jackson, as delivered for the court by Hr: .. Justice 

Ritchie, can be said to have decided three things: 

In 

(1) Provincial age of majority legislation has 

no effect on the courtrs authority to order maintenance 

for nchildren of the marriage" under The Divorce Act; 



( 2} Section [and 10 11] are 

the cons tv and comoetence of 

Parliamenti 

( 3) Sec on 2 The ll�ct 

an e 

son case 

21 

j to 

enter 

of 

court:s it was ld that \•lC.1S j 
11 o r:ehe vorce 1\ct to 

ld 

pursua�n·t to al Age of Maj ori A.ct. 

Ritchie J. first dealt th the .._ . s L-lOn 

her 

section 22(3) of The Divorce Act gave the court juris-

tc 

diction to cons provision under section 

1 1  wi t.h respect to 11 children of the marriage '1 of which a 

divorce was granted in 1965 [prior to The Divorce Act]: 27 

. . I am satisfied that the power to grant 
an order for the maintenance of the children 
of the marriage is necessarily ancillary to 
jurisdiction in divorce and that the Parliament 
of Canada was therefore acting within the 
legislative competency conferred upon it by 
the B. N.A. Act, s. 9 1(26) in legislating to 
this end. 

27 
Jaekson v. Jaekson� supra, n. 13 at 421. 



2 2  

J .. then on ·to the ques 

concern, i .. 1 sh a of 

Majori P),ct:. ous 

Ac·t 

the cour·t 

to 

In its ordinary and 
the word nchild 11 two 
directed to and the 
to " paren·t".. .. 

under 

ques 

ctionary meaning, 
connotations, the one 

as correlative 

The period during which such children 
be entitled to maintenance under the Divorce 
Act is in no way related to their attaining 

?" '!'..._t q 

n 

the age of maj ori (whether 18 or 21 years), 
but on the contrary, it terminates at the age 
of 16 unless a child over that age is "unable, 
by reason of illness, disability or other 
cause, to withdraw himself from their [his 
parents'] charge or to provide himself with the 
necessities of lifeH. 

The conclusion of the Court of Appeal, 
that in British Columbia a person ceases to 

28 Id. at 424, 4 25. 

8 
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for the reasons s in 
I think that this is unders 
inclusion the tion of any on 
to whom the husband and fe or either 
of them s·tand "in loco paren s 11• That 
a person stand 11in 

-
loco parentis ll to 

2 3  

a child who has reached the age of majority 
is shown by the cases Archer v. Hudson 
(1B4 4), 7 Beav. 551, 49 EoR. 1180, and 

Dettmar v. Metropolitan & Provincial Bank 
ltd. (1863), 1 Hem. & M. 6 41, 71 EoR. 281. 

Ritchie J. went on to distinguish Thomassett v. 

Th�masset {1894] P. 295 which had been used by Bull JeA. 

in the British Columbia Court of Appeal as authority for 
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i wJ:1ere j of courts 
n ldn has 

a person has not 
2 

s 

The last tion to be decided in the case, was 

:1 b D • l • J • th' 30 termea y .t ... J. tc :u.e .. J.n - _ lS way: 

. • the further question arises of 
i.vhether she was le to withdraw 
from her 1 charge or to provi 
herself the necessaries of life 
by reason of uillness, disability 
or other cause11 wi-thin the meaning 
of those words as used in s. 2 (b) 
of the Divorce Act. 

29Id. at 426. IThomasset v$ Thomasset will be 
discussed at more leng·th infra, question #2.] 

30Id. at 427 .. 
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on 

Taps on v .. 

Ritchie J. therefore held that the "or 

other cause" in section 2 (b) of The Divorce Act were 

not to be construed ejus generis. tchie J. went 

on to cite passages from CZark v. CZark
32 

including 

at page 429 of that case: 

I am of opinion that in interpreting 
the reasons in Tapson v. Tapson, supra, 
we should now adopt a constrictive construc
tion of them� Laskin, J.A. , appears to give 
support to l imiting the schooling to 
secondary school education and to children 
living at home. 

31 See supra, n. 1 4. 

32 
. 

Supra3 n. 2. 



26 

, wh.ere can 

to 
t 

tance 

ar 

In the result then, the matter was remitted back 

to the Supreme Court for trial on the merits of the case. 

The Supreme Court of Canada's decision in Jackson has 

subsequently been followed in the Alberta Supreme Court 

by Mr. Justice Moore in Petty v. Petty
34 

and by the Ontario 

Court of Appeal in HiZZman v. HiZZman.
35 

33 Jackson v. Jackson� supra3 n. 13 , at 428. 

34 [1 973] 1 w.w. R. 11 35 
(1972) 31 D. L. R .. 4 4  
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However in oractice--at 
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it 
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tances 

case s t eem to comrnon for cour·ts to 

as 

fuZZ-time 

and are un 

for 

are o rz.ari re si 

a te ce at an eauca 
37 r 2Z years of age. 

so 

t at home. in 
anal i n stitu tion 3 

In fact, in none 

of cases in 13 was an order 

maintenance fically made for a "child" of the age 

of 21 or over--though in the VZassie case the exact age of 

the three children involved who �rere all over 18, does not 

appear in the facts .. 

36
The common law age of maj ority was long 

established at 21 years. See Report No. 4--Age of 
Majority� Institute of Law Research & Reform, The 
University of Alberta, January, 1970. 

37 E . .  3 Kesner v. Kesner [1973] 2 OeR. 101 at 
104 (Ont. H. Cto); see also3 Jensen Vo Jensen; and 
HiZZman v. Hillman3 supra, ne 13. 
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ance 

seem 

an 

18, 

on 

nchildren 

Divorce Act may that 

children should live at home in order to receive 

maintenance. It would seem in princip , 1 that 

whether the child lives at home or not is only one factor 

to be taken into account in the courts deciding whether 

the child has withdrawn from his parents charge and is not 

necessarily absolutely determinate. 

C.. Concl-usions 

It is submitted that sections 2, 1 0  and 11 of The 
Divorce Act and the cases which have interpreted these 

38 
See� Jaokson v. Jackson3 supra3 n. 33. 
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29 

a cnl.La t 

than 
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open ·the 

possibility a may led upon to 

to the a child a long educational 

career, or inde to support a ld physically 

or mentally le to support f. 

Whether or not the parent will .be called upon 

to maintain a child will, course, depend entirely 

on the court's discretion. In the words of the Supreme 

Court of Canada "the line is to be drawn at such point 

as the court granting a decree nisi of divorce thinks 

it j ust and fit to draw in all the circumstances of 

the particular case at issue • G .".
39 To be sure, this 

39
Id. 

n 
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11tes to an 
s It is s 

a t 
be able to re�v on 

the tlc cut-o:t " or orJ_ s 

or e s rule a ' s 

rnore severe 

H vlho 
to 

I t  is ·tted tha·t two compe 

Hr.. Justice �vr f:lo 
to 

V 

in fact si to 

.... a li ·to 

The Divorce Act. the state of the law it 

would seem test or guide 

badly to such an important 

what the court 1'-thinJ<.s . .. .. j ust and fit . 
Lll 

the circumstances" . ... 

D. Recommendations 

�t is submitted that the recommen-

is 

tion 

.. in all 

dations discussed at length here under problem #1 are also 

pertinent to problems #2 to #4. It is felt that in the 

40 
,
supra_, n .. 3 .. 

41 
Supra_, n .. 39 .. 
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I' ort on e an Related 
M a..!. . ..L '? 4n ·""' • 4 1'1 � & & "-" J, .• 'j • 

training 
the child 
should be 
the coste that 
sufficien·tly 
capacity has no relevance to the irability 
to the child continuing his education or to 
the need, if it is to be continued, his 
parents assuming the cos·t of maintaining 
the child while he receives his education. 

There is definitely no absolute answer to the 

problem so it may be useful to set out a number of 

4 2
ontario Law Reform Commission, 1969. 



(1 

32 

s ons 

sed ex·tens 
l'�"t on 

• 2 5) 

a) 

(i) 

(ii) rcumstances 

. 
(b) h ' . 

'd 
46 

Commentlng on t_e Law CommlSSlOn sal : 

43 
See, paragraphs 33-48. 

ty. 

44
Matrimonial and Related Proceedings--Financial 

Re l·tef, English Law Comrnission Report No .. 9, (1967) at 
paras. 174-178 .. 

45
Report No. 25, at para. 37. 

46 
Id. at para. 39, 40. See also� Le Mare v. Le Mare 

[1960] 2 All E. R. 280 (Probate Div.); D .. v. D. [1970] 3 
All E. R. 280 (Probate) in which the courts found under 
The Matrimonial Causes Acts of 1950 and 1965 they had 
power to extend maintenance payments for "children " 
beyond their age of maj ority. 
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suggest that l.,.l.J.<;;; \....VU.!..l.. C>.LJ."-'U..!..U ..!...L.i. .L.U.t....U..I..<;;;, 

any more it at , make an 
order which would 1 the of, 
say, a permanently sabled child, to 
maintain him for life. To hardship 

33 

we think that there is a strong case for 
enabling the court on the break-up of the 
marriage to give effect to moral obligations 
which, but for the break-up , would have been 
fulfilled for a temporary period beyond the 
age of maj ority; but maintenance obligations 
of parents should normally end at the age 
of maj ority at the latest. 
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� 
married. In our 

view maintenance up to 
21 or over should be 

34 

of 

preserved te independently of any decision 
to change the age of maj ori .. " The Chancery 
Judges are unanimously of the same opinion. 

47
Report of The Committee on the Age of �ajority� 

(1967) at 70 .. 

48
Id. at 69. 
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it 18: 9 

r·t ·t s 

8 
16 

and 17 it be to the child's his 

education. ssion rej the of 

leaving it to the court to de v1ha t is n reasonable 

in the circumstances11 in awarding maintenance for 16 
or 17-year olds.. The Commission commented upon its 

1 • th . S O 11 
I 

- , d . -
approacn lD ·- l.S : t tne ,.. eslred 

and has the advantage of clarity. Bo·th children and 

paren·ts would know where they stood .. " 

49
Report on the Age of Majority and Related 

Matters (1969)_, Ontario Law Reform Commission, at 60. 

50 
Id. 
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51
Project XIV - Maintenance - Final Report, 

Family Law Study, Newfoundland, 1970, at 45. 

52
clark,Law of Domestic Relations in the 

United States (1968), at 495. 
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since a col is not a 
necessary, the may not 

col 

order the payment of college s. A 
few cases still re upon one or another 
of these arguments to hold the 
husband may not be ordered to provide 
his child th a college education. 

5 3Id. at 497, 498. 

37 



Many courts having a more modern 
approach to the education of children, 
and an appreciation of the need to 
equip them to meet the complex demands 
of contemporary society, are willing to 
order the husband to pay for a college 
education where his means make it 
possible and where the child gives some 
evidence of being able to profit from 
such an education. This certainly is 
the correct result. It is surprising in 
the middle of the twentieth century for 
any court to maintain that a college 
education is not a "necessary". It is 
necessary both from the child's and from 
society's point of view that every 
child receive all the education he 
is able to absorb. In the going family 
the nor.mal assumption is that the 
children should go to college if they 
qualify for admission and if the 
parents are able to send them. The 
children should not lose this opportunity 
merely because their parents have been 
divorced, so long as the parents remain 
able to bear the expense. Fortunately 
there is a growing body of case law 
which accepts this principle and does 
require the husband to meet the college 
expenses. In a few instances even 
beyond the date of the child's majority. 

38 

Finally it may be useful to set out one Canadian 

writer's view of the problem:54 

Where maintenance is sought on behalf 
of a child the chief considerations are 
the needs of the child and the means of 
the parents. And societal assumptions 

54MacDougall, Alimony and Maintenance� an article 
in, Studies in Canadian Family Law, editor - Mendes 
Da Costa (1972), at 350, 351. 



are just as important in determining 
what is reasonable maintenance for a 
spouse. There is however, one very 
significant difference. There is a 
large measure of agreement about the 
mutual obligations of husband and 
wife. There is much greater diversity 
of opinion about the obligations of 
parents twoard children--especially 
adolescent children. For example 
there is considerable debate about 
whether a parent should be compelled 
to pay maintenance for a child 
attending a university. In such a 
situation should the child of divorced 
parents have greater legal claims than 
a child of happily married parents? To 
what extent does such a claim depend 
on the means of the parent? Or the 
intellectual attainments of the child? 
Or the child's conduct and attitudes? 
How far does the claim extend? Does 
it cover post-graduate university 
education? Can a claim be made on 
behalf of a child who is apprenticed or 
who is receiving some form of training 
for a trade (as opposed to a profession)? 

At the moment there is little Canadian 
authority on these questions because many 

39 

of the statutes in force prior to the 
Divorce Act cut off the child's right to 
maintenance at 16. Moreover, there is 
little advantage in looking at particular 
decisions because there are so many possible 
variables that it is hard to extract any 
general principles fro� a specific case. 
However, it does seem likely that the courts 
will accept as a general proposition that 
a child should have a post-secondary edu
cation in order to cope with the complex 
demands of contemporary society. Where 
there is evidence (i) that the proposed 
educational programme is appropriate for 
the particular child; and (ii) that the 
means of the parents make it possible, a 
court is likely to order the parents to 
maintain the child if the court has the 
statutory power to do so. 
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Although the author above feels that Canadian 

courts will accept as a general proposition the necessity 

of a post secondary education and require maintenance 

payments for children beyond the age of majority, it 

is submitted this may not necessarily always be the case. 

The Divorce Act presently gives the court a very wide 

power of discretion, a discretion which will likely vary 

according to a judge's individual philosophy. The 

researcher agrees with the Ontario Law Reform Commission 

in saying that clarity is important in this area of 

law. More guidelines should be established for the 

courts so that both parents and children have a better 

idea of where they stand and what their rights and liabilities 

are. 

Based on some of the recommendations set out 

above and realizing the conflicting policies or philosophies 

expressed in the cases, the researcher recommends the 

following: 

THE DIVORCE ACT--BY APPROPRIATE AMENDMENT TO 
SECTION 2(b)-- "CHILDREN OF THE MARRIAGE" SHOULD 
SET OUT MORE CONCRETE GUIDELINES FOR THE 
COURTS TO FOLLOW IN DETERMINING WHEN A 
PARENT'S LIABILITY TO MAINTAIN HIS CHILDREN 
SHOULD CEASE, BUT AT THE SAME TIME ALLOWING 
THE COURTS TO RETAIN .THEIR DISCRETION WITHIN 
THESE GUIDELINES. 

IT IS RECOMMENDED THAT PART (a) OF THE DEFINITION 
OF "CHILDREN OF THE MARRIAGE" REMAIN AS IT Is.55 

55
sixteen is generally the minimum school leaving 

age, e. g. , The School Act, R. S. A. 1970, c. 329. It is 
also generally the latest age of effective parental 
control, cf. The Child Welfare Act, R. S. A. 1970, c. 4 5. 



IT IS RECOMMENDED THAT PART (b) BE 
AMENDED TO INCLUDE: 

(i) A CHILD SIXTEEN YEARS OF AGE 
OR OVER AND UNABLE TO SUPPORT 
HIMSELF BECAUSE OF ILLNESS OR 
DISABILITY;56 

(ii) A CHILD SIXTEEN YEARS OF AGE OR 
OVER BUT UNDER 21 WHO IS A FULL 
TIME STUDENT IN ATTENDANCE AT 
AN APPROVED EDUCATIONAL 
INSTITUTION; 57 

41 

In (ii )  the suggestion might also be made that 

instead of making the "cut-off "  age at 21, it should be 

after the first post-secondary degree or certificate , 

etc . is obtained . I t  is the researcher's contention 

that both suggestions would amount to nearly the same 

thing . The researcher feels that if the parents or a 

parent is financially able , and especia l ly if the child 

would have received financial aid from his parents in 

obtaining post-secondary education had not the divorce 

taken place , then there is no reason why a divorced 

parent should not be liable to contribute something 

to his child's further education at least until the child 

56
I t  is not within the scope o f  this paper to 

recommend whether or not a parent should be perpetually 
liable to maintain a physica lly or mentally defective 
child , or whether it should be the state's responsibility . 

5 7
what exactly should be "approved educational 

institutions" is l argely a question o f  po licy but 
should probably at least inc lude high schools , technical 
schools or training institutes , colleges and universities . 



42 

has obtained or is well under way to obtaining h is first 

degree , certi f i cate , or the like .  At the same time the 

researcher feels that the parent should not be l i able 

to maintain a chi ld through an educational career inde

finitely extended . 

One last suggestion may be added to the above : 

(iii) IN CASES WHERE THERE IS AN 
APPLICATION FOR MAINTENANCE FOR 
A CHILD OVER THE PROVINCIAL AGE 
OF MAJORITY THE ONUS SHOULD BE ON 
THE. PERSON A "fP.Lf.INfJ. ?TO SHJJN: .THAT 
MAINTENANCE IS NECESSARY AND 
THAT PARTY AGAINST WHOM THE 
ORDER IS TO BE MADE IS ABLE TO 
PROVIDE SUCH MAINTENANCE. 

I I . Can and should a cour t impose maint e nance beyond 
statutory requireme nts? 

A .  Is any such proposition e stablishe d  in 
Thomasse t v. Thomasset? 

This problem arises initially from the English 

case of Thomasse t  v .  Thomasse t58 
and subsequent interpre

tati ons of i ts ratio. The statutory requirements that 

wi l l  be considered in this problem include the age limits 

set in The Domesti c Relati ons Act , R . S . A . 1970, c .  113; 

The Maintenance.Order Act ,  R. S . A . 1970, c .  222; The Mother ' s  

Allowance Act , 1958, S . A .  1958, c .  45; The Chi ld Wel fare 

Act ,  R. S . A .  1970, c .  45; The Soc i al Developmen t Act , R . S.A . 

1970, c .  345; The School Act , R . S . A . 1970, c. 329; The 

Fami ly Relief Act , R . S . A .  1970, c .  134; and The Maintenance 

& Recovery Act ,  R. S . A .  1970, c .  223. 

58[1891-94] Al l E . R . 308 ( C . A . ) .  
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(1) The first question to be decided here is whether 

the Thomasse t case establishes any proposition that a 

court [ o f  equity ] can impose maintenance in respect 

o f  infants beyond statutory requirements . The question 

under appeal in Thomasse t was whether the respondant 

father should be discharged from maintaining one of his 

children who had recently attained the age of 16 . The 

original order was contained in a divorce decree obtained 

by the petitioner mother . The statute in question was 

The Matrimonial Causes Act , 1 8 57 , s .  35 :
5 9 

• . •  on any petition for dissolving a 
marriage , the court may from time to time , 
before making its final decree , make such 
interim orders , and may make such provision 
in the final decree as it may deem j ust 
and proper with respect to the custody , 
maintenance , and education of the children , 
the marriage of whose parents is the sub j ect 
o f  such suit • • • •  

I t  was argued that under the terms of this 

section the Divorce Court had no power to order main

tenance for children after they reached the age o f  

discretion (i . e . , 14 for males , 16 f o r  females ) . The 

Court o f  Appeal rej ecte.d this argument ; and in the words 

of Lindley L . J . :
60 

I am c learly of opinion that ,  whether 
the children are males or females, the 
jurisdiction conferred by the sections 

5 920 & 21 Vic t . ,  c .  8 5 . 

60 
Thomasse t v. Thomasse t3 supra, n .  5 8  at 312 . 



o f  the Divorce Acts on which this 
c ase turns can , since the Judicature 
Acts at a ll events be exercised during 
the whole period of infancy- -that is , 
until the children , whether males o r  
females , attain twenty-one , • • •  

4 4  

The passage that may be interpreted as making 

the proposition that a c ourt of equity can impose 

maintenance etc . in respect o f  infants beyond statutory 

requiremen ts is also expressed by Lindley L . J . :
61 

In my j udgment the wide discretion 
conferred on the Divorce Court by the 
Divorce Acts has been unduly restricted 
by j udicial decision . Such discretion 
ought to be exercised in each particular 
case as the circumstances of that case 
may require . And in exercising such 
discretion the Divorce Court , which has 
now all  the powers of the old Court o f  
Chancery , is not and ought not to consider 
itself fettered by any supposed rule to 
the effect that it has no power to make 
orders under the Acts respecting the 
custody , maintenance , or education of 
in fants who , being males , are over 
four teen , or who , being females , are 
over sixteen . 

I f  the above cited passage does indeed make the 

proposition indicated alone--it does so only in obi t e r. 

The Matrimonia l Causes Ac t ,  1 8 5 7  provides no specific 

definition of " chi ldren " so that what the age limit was 

for maintenance under the Act depended entirely on the 

common law .  Lindley L . J . likens " children " to "infants" 

and examines the prac tice o f  the common l aw and Chancery 

6lid . 
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with respec t  to them .
62 

Bo th Lindley L . J . and Lopes 

L. J .  rej ec ted the notion that a father has no legal 

right to custody o f  his chi ld af ter he or she has 

attained the age o f  discretion though they felt the 

f ather's righ t  was limi ted.
63 

Impor tant is what the Court 

of Appea l conceived to be the j urisdi ction of the Court 

o f  Chancery over infants :
64 

The j urisdiction of the Court o f  Chancery 
over infants is two fo ld. In so far as it 
depends on the law relating to writs o f  
habeas corpus , the power o f  the court 
appears to have been the same as that o f  
courts o f  common law . But qui te indepen
dently o f  those wri ts the Court o f  Chancery 
exercised the power of the Crown as pare ns 
patriae over inf ants , and in the exercise 
o f  this j urisdic tion the power o f  the c ourt 
has always been much more extensive than 
that possessed by courts o f  common law 
under a writ o f  habeas corpus : 

I t  would seem then tha t  the court in Thomasse t 

was not imposing maintenance beyond statutory require

ments--but rather pursuant to its interpretation of a 

statute, The Matrimoni al Causes Act . The contention 

may arise from the fact that the court was imposing 

maintenance past the minimum school leaving age--15 at 

that time . I t  is submitted however , statutory require

ments with respect to minimum schoo l leaving age have 

nothing to do with statutory requirements for maintenance 

and in fact were never raised in the case . (For further 

comments see the conclusions at the end of problem #2. ) 

62 
Id. at 310 . 

63 
Id. at 312 . 

64 
Id. at 310 . 
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(B} The equitab l e  j u ris dicti on o f  A lb e rt a  Courts 
o ve r  i nfants 

The equitable j uri sdiction over inf ants , 

o ri ginally exerc i sed by the Chancery has been conferred 

on the Supreme Court o f  Alberta by The Judi cature Act:
65 

2. In thi s  Act , • 

{d ) "Court" or "Supreme Court" means The 
Supreme Court o f  Alberta ; • 

16 . For the purpo se of  removing any doubt , but 
not so as to res trict the general i ty o f  
section 15 , it i s  dec lared that the Court 
has the like j uri sdiction and powers that 
by the l aws o f  Eng land were , on the 15th 
day o f  July in the year 18 7 0 , pos ses sed and 
exerci s ed by the Court of Chancery in 
England in respect o f  • • • 

{b) all matters relating to trus ts , 
executor s  and adminis trators , 
partner ships and accounts , mortgages 
and awards , or to infants , idiots 
or l unati c s  and to the es tate of 
infants , idiots or lunati cs , • • • 

In_ Alberta thi s  j uri sdi ction has in turn been 

pas s ed on to the Di s trict Courts and the Surrogate Courts :
66 

3 7 . The provi s ions o f  Th e Ju di cature A ct 

65 

and the provis ions of any Act o r  rules 
that are pas sed o r  promulgated in 
s ubs ti tution therefor o r  amendment 
thereof ,  and the several rules of  law 
enacted and declared therein are in 
force and shall receive effect in a l l  
di s tri c t  courts i n  Alberta so far as the 
matters to whi ch the provi s i on s  and rules 
rel ate are respectivP-ly cognizable by 
the di s tri ct courts . 

R . S . A . 19 7 0 , c .  19 3 .  

66The Di s trict Courts Act , R . S . A . 19 7 0 , c .  111 , s .  37 .  



13 . (1 ) In all matters or appli cations 
touching or relating to the 
appointment , control or removal 
o f  guardi ans , the securi ty to be 
given , the custody , control o f  
o r  right o f  access to an infant 
and otherwise , the surrogate 
court has the same powers , j uris
diction and authori ty as are given 
by The Ju di cature Aat to the 
Supreme Court or a j udge thereof .  

( 2 )  Letters o f  guardi anship granted by 
a surrogate court have the same 
force and e f fe c t  as i f  issued by 
the Supreme Court or a j udge thereof ,  
and an o ffi cial certi ficate of the 
grant may be obtained as in the case 

·of letters of administration . 

(3 ) This se ction shall not be construed 
as depriving the Supreme Court of 
j urisdi ction in such case s .  

( 4 )  In  matters o f  guardi anship , a court has 
j urisdi ction in respec t  of the person 
or prope rty , or both , o f  an infant i f  
the infant resides o r  has property 
within the territorial limi ts of the 
court . 6 7 

4 7 

The speci f i c  result of the legislative enactments 

in Alberta is that the Supreme Court o f  Alberta , the 

District Courts o f  Alberta , and the Surrogate Courts of 

Alberta are authorized to exercise the equi table j uris

diction of parens p atri ae  over i n fants . I t  is of importanc� 

to note that the Family Court o f  Alberta has not been 

spe c i f i c ally given any equi table j urisdi ction by The 

Judicature Act or The Fami ly Court Act .  It would thus seem 

s. 13. 

67 
The Surrogate Courts Act , R . S . A .  1970 ,  c .  357 , 
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that the Fami ly Court canno t act p ar e n s  p atri a e  towards 

. f t . h '  ' t  . . d ' t' 6 8  
lll an S Wl t lll 1 S ]Ur1S 1C lOll. 

C .  Th e e ffe cts o f  th i s  equit ab l e  juri s di ction 

Assuming tha t equitable j uri§diction wi th 

respect to infants is confen�ad on the courts named 

above , i t  now be comes ne cessary to examine ( a )  the extent 

and nature o f  this j urisdiction , and (b ) what possible 

af fec t  i t  may have on the proposition stated in problem 

#I I .  

( a ) Extent and nature of j urisdi c tion 

An examination o f  the cases can best give an 

idea of what is entai led in the court's j urisdiction 

as p arens  p atri ae. In the case o f  K. v. Gy nga l l  there 

was an app l i cation by hab e as c o rp us by " mother to 

obtain custody o f  her daughter who was l iving wi th 
- 6 9 strange rs " . Lord Esher M . R .  said at page 2 39- 41 :  

Where the common law j urisdi c tion was 
bei ng exercise d , unless the right of the 
parent was affe cted by some misconduct or 
some Act of Par l i ament , the right of the 
parent as against other persons was 
abs6lute • • • 

But there was another and an absolute ly 
di fferent and distinguishable j urisdi ction , 

6 8  Se e� R . S . A .  1970 ,  c . 133 , 
cf. White v .  Barret [1972 ]  6 W . W . R. 3 83 per Sinclair J . ;  
affirmed Wh ite v .  Barret for di fferent reasons , Al ta . 
A . D. unrepo rted . Se e a ls o, Brief of R .  J .  Poo l e , 
Solicitor with the Departmen t  o f  the Attorney General 
concerning the White v . B arret case . 

69 [18 4 3 ]  2 Q . B . 2 32 at 239- 2 41 . 



whi ch has been exercised by the Cour t 
of Chancery f rom time immemori al . That 
was not a j uri s di ction to determine 
rights a s  between a parent and a s tranger , 
o r  as between a parent and a child . I t  
was a paternal j ur i s diction, a j udi cial ly 
adminis trative j uri s diction , in virtue 
of whi ch the Chancery Court was put to 
act on behalf o f  the Crown , as being the 
guardi an o f  all  infants , in the p lace o f  
a p aren t ,  and a s  i f  it  were the parent o f  
the chi ld , thus s uperseding the natural 
guardianship o f  the parent . • • • 

The exi s tence o f  that j uri sdiction i s  
beyond di spute .  I n  the case o f  Re Sp e n ce 
(184 7 ) , 2 Ph . 2 4 7 , 41 E . R . 9 3 7 , Lord 

Cottenham , L . C . , s ai d: " I  have no doubt 
about the j uri s di c tion . The cases in 
whi ch thi s  Court interferes on behal f  
o f  infants are no t confined to those i n  
whi ch there i s  property . Courts of Law 
interfere by habeas for the p rotection 
o f  the person o f  any b o dy who i s  sugges ted 
to be improper ly detained . Thi s  Court 
interferes for the protection of i nfants � 
qua infants , by virtue of the prerogative 
whi ch belongs to the Crown as p are ns  
p atri ae, and the exercise o f  whi ch is  
delegated to the Great Seal . "  • . • 

The Court i s  placed in a pos i tion by 
by reason of the prerogative of the Crown 
to act as s upreme parent of chi ldren , 
and mus t  exerci se that j uri s diction in the 
manner in whi ch a wi se , affectionate , and 
c areful parent would act for the welf are 
of the chi ld . 
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A recent House of Lords dec i s ion makes a detai led 

analy s i s  of the court ' s  pos i tion and the principles to 

be app lied where the interes t of chi ldren i s  invo lved . 

Though the case i s  mainly concerned wi th the cus tody 

of a chi ld , i t  i s  readily apparent that in ques tions o f  
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cus tody or maintenance , the we lfare of a chi ld mus t  

be cons i dered a s  the p aramount concern:
70 

The principle upon whi ch the Chancery 
Court acts i s  expre s s ed by the Lord Chance l lor , 
Lord Cranworth , in Hop e v .  Hop e (18 5 4 ) ,  4 
De G . M .  & G .  3 2 8  at 3 4 4 , 3 4 5 , 4 3  E . R .  5 3 4 : 

The j ur i s di ction of thi s  court , 
whi ch i s  entrus te d  to the holder of 
the Great Seal as the repre sentative 
o f  the Crown , with regard to the 
cus tody of infants res ts upon thi s  
ground , that i t  i s  the intere s t  o f  
the State and o f  the Sovereign that 
chi ldren s hould be p roperly brought 
up and educate d ; and according to 
the principle of our law , the 
Sovereign , as pa�eng pa triae3 i s  
bound to look to the maintenance 
and education ( as far�as i t  has the 
means o f  j udging ) of all  h i s  s ub j e c ts . 

The equi table j uri s d i c tion o f  courts over infants 

has been cons idered in a number of Canadi an case s  also ,
71 

though for the mos t part again in the context o f  cus tody 

proceedings . P utting the cas e s  re ferre d  to in an Alberta 

perspective i t  would s eem reasonable to draw the fol lowing 

conclusions . The Supreme Court o f  Alberta ( along wi th 

the D i s trict and Surrogate Courts ) exerci s e s  an equi table 

j uris di ction wi th respe ct to the maintenance and custody 

o f  " chi ldren " . In all of the cas e s  thi s equi table 

70
J. v .  C. [19 7 0 ]  A . C .  6 6 8  per Lord Gue s t  at 6 9 3 .  

71 
E . g . , Re Fu lfo r d  an d Tow n s e n d  [19 71] 3 O . R .  14 2 

( C . A . ) ;  Mi s fe l d t  v .  Ch ow e n  {19 7 3 ]  2 W . W . R .  5 51 (Sas k . Q. B . ) ;  
MeGe e v-. Wa Z de rn [19 71]  4 W . W . R .  6 9 4  (Al ta . s.c.); Rob s on 
v .  R o b s on [19 6 9 ]  2 O . R . 8 5 7 ( Ont . H . C t . ) ;  MeKe e v .  MeK e e  
[19 51 ] A . C .  352 ( P . C .  on appeal from s.c.c.); Eme rs on v .

' 

Eme rs on [19 7 2 ]  3 O . R .  5 ( H . C t . ) ;  Whi te v .  Barre t3 s up ra, 
n .  6 8 . 
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j uri s di ction has been exerci sed , and it would s eem to 

foll ow from Th omas s e t  only can be exerci sed , in re lation 

to i n fan t chi ldren . 

In Alberta , because of The Age of  Maj or i ty Act ,  

a chi ld s top s being an infant a t  the age o f  1 8  years . 

I t  would fol low then that whatever equitable j uri s di ction 

over inf ants i s  exerc i s e able in Alberta i s  only exercis eable 

unti l the age of 18 . Thi s conc lus ion is imporant and 

mus t  be kept in mind when cons idering the propo s i tion 

whe ther a court can impos e  maintenance beyond s ta tutory 

requirements . 

( b )  Statutory maintenance requi rements in Alberta 

Be fore examining more c lo s e ly the effect of a 

court ' s  equi table j uri s di c ti on on the above propo s i tion , 

i t  �ay be us e fu l  to s e t  out exactly what are s ome o f  the 

s tatutory requirements for maintenance o f  chi ldren in 

Alberta . 

1.  The Maintenance Orde r Act , R . S . A .  19 70 , 
c .  2 2 2 ; important s e c tions inc lude : 

2 .  I n  thi s  Ac t ,  

( a )  " chi ld " inc lude s a chi ld o f  a child , 
and the chi l d  of a husband or wife 
by a former marri age , but doe s  not 
inc lude an i llegi timate chi ld ; 

( b) " fathe r "  includes grand f ather ; 

( c )  " mothe r "  inc ludes grandmother ; 

3 .  ( 2 )  The father of , and mother of , a chi l d  
under the age of  sixteen year s shal l 
provide maintenance , inc luding adequate 
food , c lo thing , medi c a l  ai d and lodging , 
for such chi ld .  • 



4. (1)  Sub j e c t  to the other p rovi s ions o f  
thi s Act , a husband i s  primari ly 
liable for the maintenance of hi s 
wi fe , and a wi fe for the maintenance 
of her husband . 

( 2 ) Sub j ect to the o ther provi s ions of this 
Act , 

5 2  

( a )  the liabi lity o f  the mother hereunde r  
does not ari s e  unle s s  the father is 
unable and she i s  able to maintain 
the person in re spect of whom the 
order i s  sought , 

(b ) the liabi lity o f  the g randfather under 
thi s Act doe s  not ari s e  unles s  both 
the father and mother are unable and 
he is able to provide s uch maintenance , 
and 

( c ) the liabi lity of the grandmother does 
not ari s e  unl e ss the father , mother and 
grandfathe r are all  unable and she is 
able to p rovide s uch maintenance . 

2 .  Important provisions of T.he Dome s ti c  Relations 
Act , R . S. A .  19 70 , c .  11 3 ,  include : 

2 7 .  (1 )  A marrie d  woman shal l be deemed to have 
been de serted wi thin the meaning of thi s 
Par t , when she i s , in fac t , des erted by 
her husband , or l iving apart from her 
husband , whether on account o f  cruel ty 
on the part o f  the husband , or on account 
o f  the refus a l  or neg lect by the husband 
without suf fi ci ent cause to supply her 
wi th food and other necess ari e s  when able 
to do s o . 

( 2 ) A married woman de serted by her husband may 
apply in person and by a s upporting affidavit 
s e tting forth f acts materi al to her appl i cation 
to a j ustice o f  the peace who , on being 
satisfied that her- husband has neglec te d  
o r  refused without s ufficient cause to 
provide reasonable maintenance for hi s wi fe 
or his wi fe and chi ldren , and has dese r ted 
her , may summons the husband to appe ar be fore 
a magis trate • . • •  



(3) Upon the husband appearing before 
the magi s trate , the mag i s trate shall 
advi se the husband of the contents 
o f  the s upporting affidavi t and 
shall ask the husband whether or 
not he accepts li abi li ty for the 
maintenance of his wi fe or h i s  wife 
and chi ldren , as the c ase may be , 
according to the appli cation . 

{4 ) I f  the husband admits li abil i ty , or 
if the husband denies liabili ty and 
the magi s trate after due hearing 

5 3  

finds the husband does have liabi li ty ,  
the magi s trate may order that the 
husband pay to the applicant pers onally , 
or for her use to a thi rd person on 
her behalf and named in the order , 
s uch weekly , semi-month ly , o r  monthly 
s um for the maintenance. of hi s wi fe 
or hi s wi fe and chi ldren , as the 
magi s trate considers reas onable having 
regard to the means of both the 
husband and wi fe . 

{5 ) Where a married woman has no t been 
deserted by her husband , i f  s he has 
their chi ldren in her c are s he may 
apply to a magi s trate for an o rder 
for main tenance res tricted to the 
maintenance of the chi ldren , and the 
application may be deal t  with in every 
o ther respect as an appli cation under 
s ubsection {2 ) by a deserted w i fe . 

{6 ) Where a married woman makes an appl ication 
for hersel f and chi ldren under s ubsection 
{2 ) and i t  i s  held that s he i s  not a 

deserted wi fe , the court may make an 
o rder for maintenance res tricted to the 
maintenance of the chi ldren . 

(7 ) Where a divorced woman has in her care 
or cus tody legi timate chi ldren of hersel f  
and her divorced husband and there i s  no 
o rder of the court for maintenance of 
the children , she may apply to a magis trate 
for an order for maintenance res tri cted to 
the maintenance o f  the children and the 
appli cation may be deal t with in every 
res pect as an appli cation under s ubsec tion 
{2 ) by a deserted wi fe • • • • 
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4 6 . (1 ) Upon the application o f  

( a )  the father o r  mother o f  an infant , or 

(b ) an infant , who may apply without a 
next friend , the court may make such 
order as it  sees fi t regarding the 
cus tody o f  the infant and the right 
o f  acces s to the infant of either 
parent . • 

( 5 } The Court may also make an order for the 
maintenance of the infant by payment by 
the father or by the mother , or out o f  
an es tate to whi ch the infant i s  entitled , 
o f  such sum from time to time as the 
Court deems reasonable , having regard 
to the pecuni ary circumstances of the 
father or o f  the mother , or to the value 
of the es tate to which the infant i s  
entitled . 

3 .  Under The Chi ld Welf are Act , R . S . A .  19 7 0 , 

c .  4 5 , a " chi ld" i s  defined in section 14 ( a )  as " an 

unmarried boy or girl actual ly or apparently under 

eighteen years o f  age; " .  The mos t  important provis ions 

of thi s  Act for the present purposes are contained in 

P art 2 of the Act-- sections 1 4 - 4 6- - " Neglected and 

Dependent Chi ldren " .  These s ections --especially section 

14 , s e t  out the duties of control of a " p aren t "  over h i s  

"chi ld " . 

· 4 .  Under The School Act , R . S . A. 19 70 , c .  32 9 

(as amended ) ,  the minimum s choo l leaving age in Alberta 

is 16 . 

133 . (1} Every chil d  who has a ttained the age 
of s i x  years at s choo l opening date 
and who has not attained the age o f  
16 years i s  a pup i l  for the purposes 



o f  thi s Act and unles s excus ed for 
any of the reasons mentioned in 
section 1 3 4 s hall attend a s choo l  
over which a board h a s  contro l . 

(2) A person may continue to attend 
s chool up to the age o f  1 8  years 
and a person so continuing to attend 
s chool i s  a pupi l for the purposes 
of thi s  Act . • • • 

5 5  

5 .  Under P art 2 o f  The Maintenance and Recovery 

Act , R . S . A .  1 9 70 ,  c .  2 2 3 ,  an order or agreement may 

provide for p ayment o f  the fol lowing expens e s  for an 

i l legi timate chi l d : 

2. ( 1 )  (b) a monthly s um of money towards 
the maintenance and education of 
the chi ld unti l the chi l d  attains 
the age of 1 6  years , o r  unti l the 
chi ld attains the age o f  1 8 years 
if he is attending s chool or i s  
mentally or phy s i cally incapable 
of earning his own l iving; 

6 .  Under The Fami ly Relief Act, R . S . A .  1 9 7 0 ,  

c .  1 3 4  ( as amended ) ,  a " dependan t "  i s  enti tled to apply 

for relief pur suant to the Act . " Dependant " is defined 

as: 

2. ( d ) " dependant " means 

{i ) the s pou s e  o f  the deceas ed , 

(ii ) a chi l d  of the deceased who i s  
under the age o f  1 8  at the time 
o f  the deceased ' s  death , and 

{i i i ) a chi ld o f  the deceased who is 1 8  
years o f  age o r  over at the time 
o f  the deceased ' s  death and unable 
by reason of mental or phy s i cal 
di s abi l i ty to e arn a livelihood ; 



7. The Mother's Allowance Act , 19 5 8 , S.A . 

19 5 8, c . 4 5  (as  amended ) was pas sed to aid certain 

" widowed " mothers in the s upport of thei r chi ldren: 

5 6  

3.  (1 ) Sub j ect t o  thi s  A c t  and the regulations , 
the Mini s ter may provide for the payment 
o f  allowances to a mo ther res ident in 
the Province and h aving the cus tody of 
a chi ld not over the age of s ixteen 
years or of a chi l d  of seventeen years 
whi le the chi ld attends s chool and i s  
making s ati s factory progres s • • • •  

8 .  The Social Development Act , R . S . A .  19 70 , 

c .  34 5 ( a s  amended ) also contains a def ini tion o f  

" dependant " :  

11 . (1} I n  thi s  section " dependant" means 

(a ) a spous e  who is dependent for 
.support , or 

(b ) a chi ld who i s  dependent for 
s upport and who 

(i} i s  not over the age of 16  
year s , or  

(ii ) i s  over 16  years of  age and who 
i s  attending an educational 
ins titution , when authorized 
by the Director , o r  

( i i i ) i s  over 16 years o f  age and who 
i s  incapable of attending an 
educational ins ti tution by 
reas on of mental or phy s i ca l  
incapaci ty . 

(b 1 )  " dependant "  means 

( i ) a spouse who i s  dependent for 
s upport upon a person in need 
o f  as s i s tance , or 



{ii ) a chi ld who i s  dependent for 
s upport upon a person in need 
o f  as s i s tanee and who 

(A) i s  no t over the age of 1 6  
. years , or 

5 7  

(B ) i s  over 1 6  years of age and 
who i s  attending an educational 
insti tuti on , when authorized 
by the Dire c tor , or 

( C )  is over 1 6  years of age and 
who i s  incapable of attending 
an educa tional ins titution 
by reason of mental or phy s ical 
incapac i ty , or 

(D)  is over 1 6  years of age, i s  
not attending s chool and is ,  
in the opinion o f  the Dire ctor, 
unemp loyable; 

{2 ) Where the Director con s iders that a pe rson 
i s  in need o f  as s i s tance he i s  re spons ible 
for the provi s i on of a soci al a l lowance to 
or in re spect o f  that per son in an amount 
that

.
wi l l  be adequate to enable the person 

to obtain the bas i c  neces s i ti e s  for hims elf 
and hi s dependants . 

( c )  P roblems and a re commendation with re spe ct to 
the various provincial s tatutory maintenance 
provi s ion s 

The variou s  s tatutory p rovi s ions s e t  out above 

i l lus trate an al arming l ack of uni formi ty in thei r  

de fini tions o f  chi ldren , dependants and the like . Thi s 

i s  e s pecially so of the various provi s ion s wi th re spect 

to the age limi t or " cut- of f "  points of maintenance for 

chi ldren . 

Under The Maintenance Orders Act a father , mother� 

grandfather ,  or grandmo ther (in de s cending order o f  

l i abi l i ty )  are liable to maintain a " chi ld " up to age 

of 1 6 . Section 2 7  o f  The Dome s ti c  Re l ations Ac t makes 



i t  c lear that a father is liable to maintain .hi s  

" chi ldren " and such maintenance can b e  enforced by 

5 8  

a mother. Meanwhile P art 7 of The Domesti c Rel ations 

Act talks about " in fants" , and section 4 6 ( 5 ) would seem 

to make both a mother and a f ather liable to maintain 

their " infan t " chi ldren. Presumably then , under The 

Dome s ti c  Rel ations Act, p rotection orders can be made 

in favour of " children " up to the age of 1 8 . 

The Maintenance and Recovery Act however ,  gives 

a slightly di ffe rent twist . A putative father would 

be liable under se ction 2 1 (1 ) (b ) to maintain his chi ld 

unti l age 1 6  or perhaps age 1 8  if the chi l d  is " attending 

school " or i s  "mental ly or phy s i cally incapable " .  Contrast 

thi s provision wi th The Mother's Allowance Act under 

whi ch a "widowed "  mother could attain assi s tance from 

the province in maintaining a chi ld up to and including 

the age of 1 6  or age 17 , i f  the chi ld is making " satis

factory progress " in school. 

Under T.he Soci a l  Deve lopment Act a person in need 

of assistance can obtain a soc i a l  al lowance for his 

chi ldren up to and including the age of 16 , or , ove r  1 6  

years o f  age and attending an 1 1 educational insti tution " 

when authorized by the Dire ctor . · 
.
rt should be noti ced 

in this l ater case, there is no upper age l imi t nor 

is there any indication of what e ducational insti tutions 

wi l l  be authorized . The F ami ly Re l i e f  Act also offers 

no upper .age limi t wi th respec t  to a menta l ly or physic a l ly 

disabled chi ld. 

I t  i s  recogni zed that these sign i f icantly di ffere�t 

age l imi ts for main tenance under the various statutes 

c i te d , may be p artly exp lained by the di fferent purposes 

for whi ch the legislation was passe d  and the different 
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peop le li able for maintenance ( i . e . , f athers , mothers , 

testators , the province ) .  I t  i s  submi tted however that 

the central purpose behind these dive rse statutory 

prov1s1ons is largely the same , i . e . , to make payments 

avai lable for chi l dren by statute to maintain these 

chi ldren in a way they normal ly would have been , or should 

have been maintained , had not circumstances beyond the 

chi ldren ' s  control intervened to make this norma l 

maintenance impossible . 

IN LIGHT OF THIS VIEW THEN IT WOULD SEEM 
MOS T  UNREAS ONABLE TO HAVE DIFFERENT AGE 
LIMITS IN DIFFERENT STATUTES. THERE IS N O  
REASON I N  PRIN CIPLE WHO A " CHILD" 16 YEARS 
OF AGE AND OVER CO UL D  NOT OBTAIN MAINTENANCE 
IF APPLIED FOR UNDER THE MAINTENANCE ORDER 
A CT� WHILE IT C O ULD BE OBTAINED UNTIL AGE 18 
UNDER THE D OMESTI C RELATIONS A CT. SIMILARLY� 
WHY SHOULD A "DEPENDANT" RECEIVE MAINTENAN CE 
FOR EX U CATIONAL P URPOSES- - PERHAPS PAST THE 
AGE OF MAJ ORITY- - UNDER THE SO CIAL DEVELOPMENT 
ACT� WHEN THIS IS NO T PROVIDED FOR IN THE 
MAINTENAN CE ORDER ACT� NOR IS IT P OSSIBLE 
PAST THE AGE OF 1? UNDER THE MAINTENANCE AND 
RECOVERY ACT OR THE MOTHER'S ALL O WAN CE ACT. 
WHATEVER THAT A GE BE� IT WOUL D  SEEM IMPERATIVE 
THAT SOME UNIFORM AGE LIMIT BE SET F OR THESE 
VARIO US PROVINCIAL S TATUTES. * 

(d ) Does equi ty impose maintenance beyond the 
above statutory requirements 

Having examined the various statutory require

ments in Alberta , the question is whether the courts 

c an invoke some p rinciple in equity or from Th om as s e t  

v .  Th omas s e t
72 

to impose maintenance beyond these 

requi rements . 

72 . 
Sup�a� n. 5 8. 

* 

Se e #5 for final recommendati ons . 
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In Th o mas s et the Court of Appeal he ld that i t  

had j urisdi ction under sec tion 3 5  o f  The Matrimonial 

C auses Act to make orders wi th respect to the maintenance 

of chi ldren during the i r  whole period of infancy , i . e . , 

they did not lose j urisdi ction on the chi ld attaining the 

age of discretion ( a f te r  whi ch custody would not be 

imposed against his wishes ) or afte r  the minimum school 

leaving age . It is very important to noti ce however 

tha"t this finding was not made in spi te of a statutory 

provision , rather it was made pursuant to The Matrimonial 

Causes Act. That Act used the words " chi ldren of the 

marri age " wi thout further e laboration of defini tion . 

The Court of Appeal in Thomas s et in effect then interpreted 

" chi l dren " to mean " in fant chi ldren " 73 

In most of the Alber ta statutes ci ted i nfra, 

" child " or " dependantn has been more e l aborate ly de fined 

so that any common law def ini tion of " chi ld " would not 

be applicable .  This may not however ,  be true of The 

Domesti c Re lations Act . In P art 4 on P rotection Orders , 

the word " chi ldren" is used , whi le in P art 7 " in fant " is 

used. Whe ther this is a case of poor draftsmenship or 

whether the two uses are meant to contrast i s  not cle ar . 

I f  the l atte r , i t  is conceivable that the word " chi ldren " 

in section 2 7  is used as a term of re lationship so that 

p rote c tion orders would be available for adu l t  as wel l  

as infant chi ldren . 

( e )  A fur ther re cormnendation 

In any case i t  i s_ clear that there are obvi.ou$ 

inconsistencies between section 27 and Part 7 of The 

7 3The re are ind i cations in Ja cks on v .  Ja cks on that 
" chi ld " is not always interpre ted as "infant chi ld" at 
common law . S e� s upra� n .  2 9 . 



Domestic Relati ons Act especi ally section 4 6 ( 5 ) . 

THESE INCONSISTENCIES SHO ULD BE REMEDIED 
BY PROVIDING A UNIFORM DEFINITION OF 
CHILDREN FOR THE P URPOSES OF THE ACT 
AND BY GIVING A UNIFORM RIGHT O F  A CTION 
FOR MAINTENANCE (i. e.� PRESENTLY O NLY 
THE FATHER IS LIABLE FOR PROTECTION 
ORDERS UNDER SECTION 27 OF THE A CT� WHILE 
EOTH THE FATHER AND MO THER CAN BE LIABLE 
FOR MAINTENANCE UNDER SECTI ON 46(5)). 

(D} C on c lus i on 
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I t  is submi tted that in the face of c le ar 

statutory provisions or requirements as to age limi ts 

for maintenan ce , cour ts c an use no ·principle in Th omas s e t 

v. Th om as s e t, nor any princip le in equi ty to impose 

maintenance beyond statutory requi rements . 

Sne l l' s  Prin cip l e s  o f  Eq u i ty states:
7 4  

The Court o f  Chancery neve r  c laimed 
to override the courts of common law .  
Where a ru le , ei ther o f  the common or 
the statute lawr is dire c t , and governs 
the c ase with al l i ts circumstances , or 
the particular point , a cour t of equi ty 
is as much bound by i t  as a court o f  law ,  
and can as li ttle j usti fy a dep arture 
from i t .  

I t  fo l lows from the " p lain me aning " rule o f  statutory 

constructi on that a court cannot override c lear statutory 

7 4
2 6th Edition , edited by Megarry & Baker, at 3 2 . 



terms by using rules of equity :
7 5  

Nor can we ignore the cardinal rule 
that , where the language of a statute is 
c lear and exp l ic i t ,  as it is here , the 
Court must give e f fe ct to i t , and that 
one of the consequences of this rule is 
that the Court cannot dispense with the 
express terms of a statute by construing 
them as subordinate to considerations of 
equity : 
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From these principles , and from The Age of Maj ority 

Act , i t  would seem to fol low that the Supreme Court of 

Alberta along with the Distri ct and Surrogate Courts can 

exercise equi table j urisdic tion over infants in Alberta 

unti l they rearch the age of 1 8  ye ars. These equi t�ble 

principles would al low these courts to interpret statutory 

provisions wi th re·ppec t  to maintenance of chi ldren in 

such a way that .the we lfare of the " in fant chi ld " i s  

considered paramount .  These equi table principle s  would 

not however ,  a llow these courts to i mpose maintenance 

beyond c l e ar statu tory age limi ts. 

Afte r  the age of 1 8  when the chi ld becomes an adult ,  

the courts are no longer exercising the ir spe c i a l  j uris

dic tion as parens pa triae and any question of maintenance 

then depends whol ly on normal rules of statutory inter

pretation . (It is clear that any provisions f or maintenance 

of chi ldren by thei r parents depends on statute . )
7 6  

For 

15
Re The Ci ty A a t� Re Mi chae li s [ 19 33] 1 W. W . R .  

4 6 5  at 4 7 5- 7 6 (Sask. C.A. ) .  

16
se e 3  Ha l s b ury's Law of Eng lan d (3rd ed . ) ,  vol . 

21 at 1 8 9 . 
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examp le , the court in the Jaaks on case (see question 

#1 ) in allowing maintenance for adul t  chi ldren is not 

exercising any equi table j urisdiction but merely 

inte rpreting a statutory de fini tion of " child"  or 

" chi ldren of the marriage " .  

Speci fi cally , the situation with respect to 

section 2 7  o f  The Domesti c Re lations Act is l ess c lear . 

I t  is submi tted however ,  that the courts would inte rpret 

" chi ldren " in that section to be limi ted to infant 

chi ldren .
7 7  

I I I. Wh o aPe t h os e p e op l e  l iab l e  t o  mai n tain a hi l dP e n  
u n de r  Fe de ra l  an d Prov i nai� l S ta tu te ? 

A. F e de ra l  L e g i s la ti on 

( 1 ) Re levant parts o f  The Criminal Code , 

R . S . C .  1 9 7 0 , c .  C-32 , inc l ude : 

19 6 .  In this P art 

7 7  

" abandon " or " expose " includes 

( a )  a wi l ful omission to take charge o f  
o f  a child by a person who i s  under 
a legal duty to do so, and 

(b) dealing with a chi l d  in a manner that 
is l ikely to leave that chi ld exposed 
to risk without prote ction ; 

S e e �  Re Drysda l e  and DPysda l e  (1 9 67 )  65 D . L . R  • 

. (2d) 2 3 7  (B . C . S . C . ); Ne ls on v. Nets on and Craig (1956 ) 
1 7  W . W . R .  6 3 6  (B . C . S . C . ) fo l l ow i ng Th omass e t v .  Tho mas s e t  
and their interp retations o f  the meaning o f  " child " under 
the Wive's and Chi ldren ' s  Maintenance Act . 



" child "  inc ludes an adopted chi ld and 
an i l legi·timate chi ld ; 

" form o f  marri age " includes a ceremony 
of marriage that is r ecognized as val id 

( a )  by the l aw o f  the pl ace where i t  
was ce lebrate d , or 

( b )  by the l aw of  the place whe re an 
accused is tried ,  notwi thstanding 
that i t  is not reco gnized as val i d  
b y  the law of the pl ace where i t  
was celebrated ; 

" guardian " includes a person who has in 
l aw o r  in fact the custody or c ontro l 
o f  a chi ld . 

19 7 .  (1 ) Every one is under a legal duty 

6 4  

( a ) as a parent , foster p arent , guardian 
o r  head o f  a fami ly , to provide 
necessaries of  l i fe for a chi l d  
under the age of  sixteen years ; • • .  

( 2 )  Every one commi ts an o ffence who, 
being under a legal duty within the 
meaning of subsection ( 1 ) , fails wi thout 
l awful excuse , the proof of whi ch l ies 
upon 

·
h im ,  to perform that duty , i f  

( a ) with respect to a duty imposed by 
paragraph (1 )  ( a )  o r  ( b ) , 

( i ) the person to whom the duty 
is owed is in desti tute or 
necessi tous c i rcumstances , o r  

( i i ) the fai lure to perfrom the duty 
endangers the li fe of the 
person to whom the duty is 
owed , or causes or is like ly 
to cause the health o f  that 
person to be endangered 
permanently ; or • • •  

(3 ) Every one who commits an o ffence under 
subsec tion ( 2 ) is gui lty of  



( a )  an indi ctable of fence and i s  
l iable to imprisonment for two 
years; or 

(b ) an of fence punishable on s ummary 
convic ti on . 

( 4 ) For the purpose o f  proceedings under 
thi s  section , 

(b ) e vidence that a per s on has in any 
way recognized a chi ld as being 
h i s  chi ld is p rima facie proof 
that the chi ld is his chi ld ; 

( c ) evidence that a man has left hi s 
wi fe and has fai led , for a period 

65 

o f  any one month s ub sequent to the 
time o f  h i s  s o  leaving , to make 
provis ion for her maintenance or for 
the maintenance o f  any chi ld of h i s  
under the age of s ixteen years , i s  
p rima fac i e  proof that h e  has fai led 
without l awful excus e  to provide 
nece s s arie s  of l i fe for them ; and 

(d ) the f act that a wi fe or chi ld i s  
receiving or has received nece s s ar i e s  
o f  l i fe from another person who i s  
n o t  under a legal duty to provide 
them i s  not a defence . 

Thos e  persons l i s ted in s ection 1 9 7 ( 1 )  ( a ) are liable 

to provide the nece s sarie s o f  l i f e  for a 11chi ld "  under the 

age of 1 6  with sanction o f  a criminal offence for fai lure 

to do so when the " chi ld "  is in des ti tute or ne ce s s i tous 

circumstance s  or if the chi ld ' s  health or li fe is endangered . 

Thos e  pers on s  l i able to maintain s uch a chi ld inc lude the 

p arents , fos ter p arents , guardi an or head of the fami ly . 

"Guardian " whi ch i s  def ined in s ec tion 19 6 ,  would appear 

to be the mos t  encompas s ing term s o  that any person in 

contro l or cus tody o f  a " ch i ld " may be liable under the 



Criminal Code to maintain h im. 

( 2 ) Re levant parts o f  The Divorce Act , 

R . s. c. 1 9 7 0 , c .  D- 8, include : 

2 .  In thi s  Act 

" chi ld " of a husband and wi fe inc ludes 
any person to whom the husband and 
wife s tand in Z oa o  p aP e n ti s  and any 
person of whom e i ther o f  the husband 
or the wi fe is a parent and to whom 
the other o f  them s tands i n  Z oa o  
p aPe n ti s; 

"chi ldren of the marri age " means e ach 
chi ld of a husband and wife who at 
the material time i s  

( a )  under the age o f  s ix te en years , or 

(b) s ixteen years of age or over and 
under their charge but unable , 
by reason of i llne s s , di s abi l i ty 

6 6  

o r  other caus e , to withdraw him
s e l f  f rom their charge or to provide 
hims e l f  wi th neces s aries of l i fe ; 

The s e  definition s  in s ection 2 combined w i th 

s ec tions 1 0  and 1 1  o f  The Divorce Act make a husband or 

a wi fe subject to maintenance orders wi th res pect to a l l  

children t o  whom they both s tand i n  Z oa o  p aPe n t i s  o r  to 

whom the husband or wife i s  a p arent and the other s tands 

i n  Zoao p a re n ti s. Thi s  latter provi s ion i s  meant l arge ly 

to cover s ituations where there a re chi ldren by a former 

marriage . 

In  Strand's Judici al D i ctionary i n  Z oa o  pare n ti s  

. d f. d . th• 
7 8  

�s e �ne ln �s way. 

7 8 4 th Edition , Volume 3 at 1 5 6 8- 6 9 .  



Wha t  is the meaning o f  a person i n  l oc o  
pare n t i s? I c anno t do bette r  than refer 
to the def ini tion o f  i t  given by Lord E ldon 
in Ex. p. Py e ( 1 8  Ves . 1 4 0 ) , re ferred to 
and approved by Lord Cottenham in Powy s v .  
Man s fi e ld ( 7  L. J. Ch . 9 ) .  Lord E ldon says 
i t  is a person , " me aning to put himse l f  
i n  l oco  par e n ti s--in the si tuation o f  the 
person de s cribed as the l aw ful father o f  
the child . "  Upon that Lord Cottenham 
observes:  " But thi s  de fini tion must , I 
conce ive , be considered as appl i c able 
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to tho s e  parental offices and duties to 
which the subj e c t  in que stion has reference , 
viz. to the o ff i ce and duty o f  the parent to 
make provi s ion for the chi ld. The offi ces 
and dutie s  of a p arent a re i nfinte ly variou s , 
some having no connec tion whatever with 
making a provision for a chi ld; and i t  would 
be most i l logi c a l, f rom the mere e xerci s e  
o f  any o f  such of fices or duties by one not the 
father , to infer an intention of such person 
to assume al so the duty of p roviding for the 
chi ld. "  So that a per s on i n  l oc o  par en ti s  
means'a person taking upon hims e l f  the duty 
o f  a father o f  a child to make a provision for 
that chi ld (per Jes se l M. R. Benn e t v. Benne t 
1 0 Ch • D • 4 7 7 . • . • 

Black's Law Di ctionary defines i n  l oc o  par en ti s  
. h" 7 9  
J.n t J.s manner : 

In the place o f  a p arent; instead o f  a 
parent ; charged , f actitiously with a 
p arent's rights , duties , and responsibi l ities;  
. . . . 

Since these di ctionary definitions of i n  l oc o  

par e n ti s  are stated in very wide terms i t  may b e  useful 

to consider more speci f i c  examples in the case l aw .  

Some o f  the problems the c ase law has or sti l l  have to 

7 9
4 th Revised Edi tion a t  8 9 7. 
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re s o lve concerning the use o f  i n  Z o c o  p are n ti s  in the 

defini tion of " chi ld " in The Divorce Act are outlined 

by MacDougal l  in his arti cle , A li mony an d Mai n ten an ce:
80 

The di f fi culty that ari s es under thi s  
provi s ion re lates to the meaning of 
i n  Z o c o  p aren ti s .  Thi s  phra s e  doe s not 
have a preci s e  me aning. Pre sumably the 
intention was to make a spou s e  l i able 
for the chi ldren o f  the other s pous e  
whe re the chi ldren had been " accepted " 
as members of the fami ly .  But c an the re 
be accep tance without knowledge o f  al l 
the pertinent facts ? For example i f  
a wi fe give s  birth to a chi ld whi le 
cohabi tation s ti ll exi s t s  and the 
husband i s  not in fact the f a ther of 
the chi ld although he be lieve s he i s , 
does the husband s tand i n  Z o co p are n ti s  
to the chi ld? 

One often c i ted Canadi an c a s e  conce rning i n  Z o co 

. ' h . N 
81 

h. d d p a re n t�s lS S t� tz v. C . .  R .  • In t lS case a eceas e 

brother o f  four dependant inf ant s i s ters was he ld not to 

be i n  Z o co p are n ti s  to the s i s te rs. Thi s  resulted in a 

find ing that the s i s ters were not enti tled to damages 

under The Fatal Accidents Act , 19 2 0. Turgeon J.A. made 

thi s  o ft-quoted s tatement at page 2 01 :  

at 34 9 .  

A person i n  Z o c o  p are n ti s  to a chi ld i s  
one who h a s  acted so as to evidence hi s 
intention o f  p l acing hims e l f  towards the 
chi ld in the s i tuation whi ch i s  ordinari ly 
occupied by the father for the provis ion o f  
the chi ld ' s  pecun iary wants. In vo l .  2 2  

8 0
studied in Canadi an Fami ly Law , s up ra� n. 5 2 

81 [19 2 7 ]  1 W.W . R. 193 (Sask . C.A. ) .  



o f  the Cy c Z op a e di a  of Law and Pro c e dure� 
at p. 10 6 6 ,  the following de fini tion of 
the phrase i n  Zoco p ar e n tis is given: 

When used to des i gn ate a 
pers on i t  means one who puts 
himse l f  in the s i tuati on of  a 
l awful f athe r  to a chi l d  wi th 
reference to the o ff i ce and 
duty of mak ing provi s ion for 
the chi ld. 

6 9  

In s i tuation s  where a t  lea s t  one o f  the parents 

is not a chi ld ' s  na tural or adoptive parent it would s eem 

the courts in examining in Zo c o  p ar e n tis have emphas ized 

the l ength of time the chi ld was maintained by the " s tep 

paren t " and whe ther any other adult is  re spons ible for 

maintaining the chi ld. As an example one can contras t 

h d . . . K 
8 2  

. h k k
8 3  

d t e e c 1 s 1 on 1n Ke rr v. e rr w1 t Ho c �· Ho c an 

B o u c h ar d  v. Bou ch ard. 
8 4  

In the Ke rr c a s e  a " s tep father " was held i n  Z o c o  

p a r e n tis to a child whi ch he maintained for five years 

though he was not the natural father. {The child was 

two months old at the time o f  the marri age . )  In the 

Ho ck and B o u c h ar d  cas e s  howeve r , the marri age s lasted 

only 7 and 11 months re spe ctive ly . Addi ti onally in 

H o ck the court found that " at al l.materi al time s the 

8 2
An unreported dec i s ion o f  Hinks on L . J . S.C. 

i n  Bri ti sh Columbi a. Se e, MacDougall , sup ra� n. 5 4  
at 345. 

83 [ 19 7 1 ]  4 w.w.R. 2 6 2 , 3 R.F.L . 353 s ub n om t:H. 
v. L.H.H. (19 71 ) 2 0  D . L.R. {3d ) 19 0 ( B.C.C . A. ) .  

8 4  
[ 19 7 2 ]  3 0 • R. 8 7 3 (On t. H. C t. ) . 
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p a te rn a Z  father continued to exerc i s e  a ll of his pate rnal 

righ ts. " 85 

The paterna l  father was legally liable to maintain 

the chi ldren under a Californi a  court order. Therefore 

the c ourt found that the husband's acts tow ards the chi ldren 

were only gratuitous acts of a kind s tep father and not 

suff icient to make him legally or morally respons ible . 

Hughes J. in the Bouahard case pointed out where the onus 

lies in showing a s tep p aren t  to be in Z o c o  p are n ti s  to 

a chi ld within The Divorce Act :
86 

The onus, of cour s e , is upon the 
respondent spouse {wi fe ] to s ati s fy me 
that he did s tand in Z o c o p a re n ti s  and 
I am re luctantly persuaded that that 
onus has not been dis charged apart f rom 
a few iras cible attempts to impos e  h i s  
wi l l  upon the chi ld. 

MacDougall's artic le on A Zi m ony an d Mai n t e n an c e  

points out one more problem wi th respect t o  the meaning 

of in Z o co p ar e n t i s  in the context of the Divorce Act:
87 

I t  wi ll be obvious that in s ome s i tuations 
there wi ll be s everal adults liable to support 
the one chi ld . Where a s tep-father becomes 
liable for the maintenance of a chi ld , the 
father (or o ther person ) previous ly l i able 

85 
Sup ra� n .  83 , at 2 71. 

8 6  
Supr a, n .  84 at 8 7 4. 

8 7  
Sup r a, n .  54 at 34 6- 4 7. S e e  a Zs o  MacDougall ' s  

comments with respect to " at the materi al time , .. i d. 



for the maintenance o f  the chi ld i s  not 
automati cally re lieved of his l i abi l i ty. 
There is a pauc i ty of Canadian j udi cial 
authori ty on the point , but i t  may be 
hypothe s ized that Canadi an courts wi l l  
generally try to re late financial l i a
bi l i ty for maintaining the chi ld probably 
wi l l  be shi fte d  to the adul t wi th whom the 
chi ld has the c loses t  and mos t  substantial 
relation ship . 
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It may be use fu l  to point out that it has been 
88 

found that: 

Cbi ldren born to the peti tioner and 
res pondent but p laced for adoption and 
adopte d  by s ome other person , are not 
" chi ldren of the marriage "  wi thin the 
meaning o f  s .  2(b )  o f  the Di v o rce A c t. 

B. Pro v i n ci a l  Le gi s l a ti on 

Those people l i ab le to maintain chi ldren unde r 

Alberta s tatute depend entirely on whi ch particular 

Alberta s tatute is in que s tion or perhaps even which 

part of a parti cular s tatute is involved . As was 

previous ly mentione d , at common law there was no actual 

lega l obligation on a parent to maintain a chi ld other 

th h 'b'l' f . . 1 1 . . 
89  

an t e pos s 1  1 1 ty o cr1m1n a  neg ect ar1 s 1ng . 

(1 ) The Maintenance Order Act , R . S . A. 19 7 0 , 

c. 2 2 2. 

Thos e  persons l i able to maintain a " chi ld "  under 

The Maintenance Order Act are set out in section 4 o f  

88 
J ohns on v. Johns on [19 6 9 ]  2 O . R . 19 8 (Ont . 

H. C t. ) (from headnote ) .  

89 
Ha ls b ury's L aw s  of Eng lan d� s up ra, n .  7 6. 
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the Act. The s e  include the 11f athe r " , "mother " ,  " grand

father " and " grandmother " in des cending order o f  l i abili ty .
9 0  

A father i s  primari ly l i able under thi s  Act to provide 

" adequate food , clothing, medi cal aid and lodging " for 

hi s chi ld. A mo ther ' s  l i abi lity doe s  not ari s e  under 

thi s  Act unle s s  the father is  unable to pay and she 

i s . Simi l arly a grandfather i s  not l i able unl e s s  he 

can pay and both the f ather and mother are unable ; whi le 

a grandmother i s  not l i able unle s s  the former three are 

a l l  unable and she is able to pay. 

The s aving s ec tion in The Maintenance Order Act 

is s ection 3 (3 )  whi ch s tates : 

3. ( 3 )  Thi s  s e c tion doe s  not impos e a 
liabi lity on a pers on to provide 
maintenance for another if he is 
unable to do so  out of hi s own property 
o r  by means of h i s  labour , nor doe s  
i t  impos e  a liabi l i ty i n  favour o f  
a person who i s  able to mai n tain 
himse l f . 

Though The Maintenance Order Act has no speci f i c  

defini tion o f  " father " ,  and "mo ther " other than s aying they 

'include " grandfathe r " and 11grandmothe r " , s e c tion 2 (a )  

indicates who i s  liable for maintenance by defining 

" child" : 

2 ( a )  11ch i ld "  includes child o f  a ch ild , 
and the chi ld of a husband or wi fe 
by a forme r  marriage , but doe s  not 
include an i l legi timate chi ld. 

9 °
For text of s ec tion 4 ,  s e e i n fr a, at p. 52 . 
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Thi s  de finition would cover mos t  o f  the s i tuations 

covered by the in l oao p ar e n ti s def ini tion in The Divorce 

Act wi th the exception o f  i l l egi timate chi ldren . I t  

would however , s eem to make a p arent liable t o  maintain 

chi ldren of hi s spouse ' s  by a former marri age , probably 

the mos t  common in l oao p ar e n tis s i tuation . 

( 2 ) The Domesti c Re l ations Act , R.S.A. 19 7 0 , 

c . 113. 

Unde r P art 4 of  the Act--Prote ction Orders--a 

husband can be ordered to pay maintenance for h i s  wife 

and/or chi ldren if he has de s e rted them and has neglected , 

without s uf ficient c aus e , to s upply them wi th food and 

o ther neces s aries . ( I t  would appear there i s  no " suffi cient 

c aus en for a husband not maintaining a " ch i ld " except 

l ack of  abi l i ty to do s o ,  i . e . , a wi fe's mi s conduct wi l l  

not e ffect the chi ld ' s  rights. ) 

I t  shou ld be note d  that there i s  no specific 

definition o f  " chil dren " or " husband " in s ec tion 27  of  

The Dome s ti c  Rel ations Act. Thi s be ing the cas e , the 

e arlier di s cus s ion about the common law inte rpretation 

of " chi ld " or " ch� ldren " becomes relevant in deciding 

who is l i able for maintenance under The Dome s ti c  Re lations 

Act . Specifi cally , i s  only a natural and lawful father 

liable to maintain his chi ldren or would a s tep- father or 

putative father al s o  be liable ? 

The Draft Working Paper on The Domes ti c  Re lations 

Act sugges ts at page 80  and 81 that the j uris di ction to award 

maintainance for a chi ld under The Dome s ti c  Relations Act 



7 4  

i s  very l imi te d . I t  wou ld s eem that the chi ldren should 

be born in lawful wedlock or subsequently legi timated to 

be enti tled to maintenance. It  should be noted here 

that s ubs ections (1) to ( 6 ) in s ection 2 7  of The Domes ti c  

Rel ations Act define the rights o f  a des erted "married 

woman " to app ly for maintenance from her husband for 

herse l f  and "hi s chi ldren ". Thi s  general wording can 

be contras ted wi th that in s e c tion 2 7 ( 7 )  where a " divorced 

woman " can app ly for maintenance for " legi timate chi ldren 

of her s e l f  and her divorced husband " .  I t  i s  s ubmi tted 

that thi s  more speci f i c  wording would modi fy a l l  of 

s e c tion 2 7  s o  as  to spe ci f i ca l ly exc lude the right of 

maintenance for i llegi timate chi ldre under thi s Act.
9 1  

I f  thi s  submi s s ion i s  corre ct i t  would make the 

recent unreported cas e of Whi te v. Barre t in the Alberta 

Appe � l ate Divis ion inapp licable 

91
I t  would not s eem likely that the extent o f  a 

father's l i abi l i ty for maintenance under s e c tion 2 7  should 
vary be tween different s ub s e c tions according to whe ther 
his wi fe had divorced him or not y e t. 
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Another ques tion is whethe r  a s tep-father would 

be l i able to maintain a s tep-chi ld under The Dome s tic 

Relations Act . It i s  submi tted he would not . It would 

s e em that in the context of  a speci fi c exc lus ion of 

li abi l i ty for i llegitimate chi ldren in s ection 2 7 ( 7 ) , 

i t  would not be pos s ible to argue that the general term 

"chi ldren " u s ed in s ection 2 7  should inc lude s tep-

chi ldren , at least thos e  not legally adopted . The cas e 

law on the interpretation o f  the term " chi ld " or 

" chi ldren " , though very confus ing would s eem to e s tabl i s h  

that i t  i s  a rule o f  cons truction that p rima faci e the 

l�gi s l ative use o f  the term " chi ldren " means lawful ly 

con ce ived chi ldren excluding i llegitimate or s tep-children .
9 2 

Thi s  rule of cons truction i s  o f  cour s e , subj ect to being 

over turned by the context or object of a parti cular 

s tatute or ques tion.
9 3  

The context here would de fini te ly 

s eem to exc lude a wide interpre tation o f  " children " 

s ince s ec tion 2 7 ( 7 )  spe aks of ''chi ldren o f  hers e l f  [wi f e ] 

and her divorced husband " .  

The Draft P aper on The Dome s t i c  Rel ations Act a l s o  

makes the s tatement at page 81 that: 11 It [ the Fami ly Cour t ]  

cannot order a mothe r  to contribute towards the support 

. of chi ldren who are looked after by the father . �  Thi s  

s tatement may b e  doubtful i n  l i ght o f  s e c tion 4 6 (5 ) o f  The 
··,· Domes ti c  Rel ation s  Act .  

9 4  
Although thi s  s ec tion i s  

contained i n  P art 7 o f  the Act de aling with Guardianship , 

9 2  Se e e.g.� G aZZow ay v. G aZZoway [ 1955] 3 All 
E . R. 4 2 9  (H.  o f  L . ) ;  TrudeZ v .  JuZ i e n  (19 41 ) I. L . R . 302 .  

9 3  
E.g.� GaZZow ay v. GaZZow ay� e d . ;  R e  HoZt e n  

[1952 ] O. W. N. 7 41 .  

9 4
For text o f  s e c tion 4 6 (5 ) s e e  page 54 . 
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i t  would clearly s e em to put a reciprocal duty on the 

" father or the mother " to make maintenance payments 

for a chi ld at leas t in orders ari s ing out of cus tody 

actions . 

I t  s houl d  b e  note d  that a predece s so r  to s e c tion 

4 6 ( 5 ) - - s ection 6 7 ( 2 ) of The Dome s t i c  Re l ations Act , R . S . A .  

1 9 4 2 , c .  3 0 0 , has been invoked a t  l e a s t  once to j us tify 

a mai n te n an ce order for infant chi ldren o f  the marriage 

in a divorce action .
9 5  

Al s o  of note is the fac t that 

j ur i s diction over maintenance orde rs under s ection 2 7  

o f  The Dome s ti c  Re lations Act m ay b e  conferred upon 

named j udges of the Fami ly Court by o rder of the Lieutenant 

. ' ' 1  
9 6  

Th bl ' Governor 1n Counc1 . e pro em 1 s  that a l though named 

fami ly court j udges have had such powers conferred upon 

them by order- in-counci l , the s e  orders - in-counci l  h ave not 

been pub l i shed as it would s eem they s hould pur suan t  to 

The Regulations Act ,  R . S o A .  1 9 7 0 , c .  3 1 8 . 

( 3 )  The Maintenance and Re covery Act , R . S . A .  1 9 7 0 , 

c .  2 2 3 : 

Thi s  i s  the primary Act under which maintenance 

orders can b e  made for i l legi timate chi ldren . Under 

. se ctions 1 8 , 2 0  and 2 1  a j udge of the D i s trict Court 

can o rder a " putative " f athe r  and/or the mother of the 

i l legi timate chi ld to pay the co s ts o f  maintaining the 

chi l d  as outl ined in s ection 2 1 . Of s pecial  note in 

thi s  regard is s ection 2 0 ( 1 ) : 

9 5  Fe rgus on v. Fe rgus o n  [ 1 9 4 9 ] 2 W . W . R .  8 7 9  (Alta . 
A .  D . ) • 

9 6
Fami ly Cour t Act ,  R . S . A .  1 9 7 0 , c .  1 3 3 , s .  4 ( 2 ) . 

Se e Addendum attached .  



2 0 . ( 1 ) Whe re an o rder i s  made under s ection 
1 8 , a j udge may , by orde r , require 

( a ) the person or per s ons de cl ared 
to be the fathe r , and 

(b ) the mo ther , if the j udge deter
mines that she should contribute 
toward the expens es , 

7 7  

to p ay the whole or any part o f  a l l  o r  any 
of the expens e s  re ferred to in s ection 2 1  
i n  such proportion a s  the j udge con siders 
j us t .  

( 4 )  Mi s ce l laneous 

Of further impor tance in the que s tion o f  l i ab i l i ty 

for the maintenance of  a s tep- chi ld may be the de fini tion 

of " parent " in s e c tion 1 4 ( f ) of  The Chi ld Wel fare Act , 

R . S . A .  1 9 7 0 , c .  4 5 : 

( f )  " parent " includes a s tep-parent ; 

In this way then The Chi ld We l fare Ac t would seem 

to make i t  the duty of a parent under Albe rta law to 

control hi s s tep- chi ldren . However ,  there doe s not s eem 

to be provi s ion for maintenance order s under e i ther 

The Maintenance Orders Act nor The D ome s ti c  Re lation s  

A c t  f o r  the s e  step- chi ldren . 

Under The F amily Re lief Ac t ,  R . S . A .  1 9 7 0 , c .  1 3 4 , 

the e s tate of  a " te s tato r " can be o rdered to make more 

adequate provi s ion for the maintenance and s upport o f  

h i s  or h e r  " dependents " .  Dependents f o r  whom re l i e f  can 

be granted under thi s  Ac t inc lude i ll e gitimate chi ldren 

of a d e ceased woman or i l legi timate chi ldren of a deceas ed 
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man who has acknowledged the paternity of the chi l d  or 

dec lared a putative father . 

IV . Has a chi l d  an i n de p e nde n t  ri gh t of a c ti on agai ns t 
th e p are n ts fo r m ai n te n an ce ? 

I t  would appe ar that at common law a chi ld would 

have no r i gh t  of  action to c laim maintenance f rom h i s  

parents s ince the duty o f  a parent to maintain h i s  chi ldren 

was on ly a moral duty and had no b as i s  in law e xcept in 

the case o f  criminal neg lect .
9 7  

It s hould be noted 

here that the Draf t Working Paper on The Dome s ti c  

Relations Act s tate s a t  page 6 6  that " [ a ] t common law 

a man was liab le to main tain hi s w i fe and chi ldren , 

but there was no reciprocal duty impos ed on the wi fe 

o r  chi ldren . "  As autho r i ty for thi s s tatement the case 

of Wqh s h i n s ky  v .  Wahs h ins ky
9 8 

i s  cited . That case s imply 

s tates at page 1 1 7 5  that there is " a  legal ob l igation on 

the part of the husband to support his wi fe " but makes no 

mention of chi ldren . Whatever may b e  the pos i tion o f  a 

husband wi th respe ct to h i s  wi fe , i t  i s  s ubmi tted the 

latte r  view i s  as i s  s tated in Halsbury ( s ee footnote 9 7 ) . 

that parents are under no legal duty at common l aw to 

maintain thei r  children . Thi s  latter view i s  a l s o  adopted 

by Alberta Ins ti tute of Law Re s earch and Re form , R e p o r t  

No . 4 o n  the Ag e o f  Maj ori ty a t  page 3 1 . 

9 7
wri g h t  v .  McCab e ( 1 8 9 9 ) 3 0  O . R . 3 9 0 (Div . Cts . ) 

Ha Zs b ury ' s  L aw s  o f  Eng l an d ,  Vol . 2 1 ,  3 rd Edition at 1 8 9 . 

9 8  
[ 1 9 2 4 ]  2 w . w . R .  1 1 7 4  (Man . K . B. ) .  
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The conc lus ion then would s eem to b e  that any 

right of a ction a chi l d  may have agains t hi s parents 

for main tenance depends on the s tatute l aw .  The s tatutes 

whi ch wi ll be examined here inc lude The D ivorce Act , 

The Domes ti c  Relations Act ,  The Fami ly Court Act , The 

Maintenance Orde rs Act , and The Maintenance and Recovery 

Ac t .  

A s  a general rule the legi s lation above tie s  

a chi ld ' s  right o f  action f o r  maintenance t o  the contingency 

of one of the parents taking action agains t the other . 

Under The Divorce Act for examp le corol lary relief for 

maintenan ce of  a chi ld can be given by s e ctions 1 0  and 11 

on the pre senting o f  a peti tion for divorce or granting 

of a decree ni s i . By s e ction 3 of the Act howeve r , i t  

would appear that only a husband or wife would have 

s tanding to pre s ent a pe ti tion for divorce . 

Under s ection 2 7  o f  �he Dome s ti c  Re lations Act 

i t  would again appear that only a de s e rted wi fe i s  

given s tanding to app ly f o r  maintenance for her s e l f  o r  

for h e r  chi ldren from a des erting husb and o Intere s ting 

in thi s  re spect , however ,  is s e c tion 6 of The Fami ly 

Court Act . Though a chi ld i s  not ini ti ally given 

s tanding to apply for maintenance under s e ction 2 7  o f  

The Dome s tic Relations Act ,  s e ction 6 o f  The F ami ly 

Court Act would appe ar to give him an independent right 

to enforce a maintenance order once given : 

6 .  (1 ) A pers on entitle d  to alimony or 
maintenance under a j udgment or 
order o f  the Supreme Court o f  
Alberta may f i le a copy o f  the 
j udgment or orde r  in the Fami ly 



Court and when s o  f i led i t  i s  
enforceab le i n  the s ame manner 
as an order made by a mag i s trate 
under P art 4 of  Th e D om e s ti c 
R e la ti ons  A c t .  

( 2 ) A person entit le d  to maintenan ce 
under a j udgment o r  order of the 
Supreme Court within the meaning 
of sub s ection ( 1 )  inc ludes a 
chi ld enti tled to maintenance 
under any s uch j udgment or o rder . 

80 

The s i tuation under The Dome s ti c  Re l ation s  Act i s  

made very unclear by subsecti on s  ( 1 )  and ( 5 ) o f  section 4 6  

( for text s e e  page 5 4 ) . By s e c tion 4 6 ( 1 )  (b ) an " infant " 

i s  given an independent right to apply to the Supreme 

Court or a j udge of the Surrogate Court in chambers 

"without a next friend 11 for an order wi th respe c t  to h i s  

own cus tody or acce s s . In granting thi s  order the cour t 

under sub s e c tion ( 5 ) c an make a maintenance order agains t 

e i ther the father or mother for the infant ' s  benefit for 

thi s round about way then it would s e em po s sible for an inf ant 

chi ld in Alb erta to have an independent right o f  action for 

maintenance agains t  hi s p arents . 

P robab ly the mos t  direc t  way for a child to enforce 

maintenance agains t  his p arents is through The Maintenance 

Orders Act . Under s e c tion S ( f )  a " chi ld " c an apply w i th 

a next friend to obtain a maintenan ce order : 

5. ( 1 )  Where a person liab le under section 
3 or s e c tion 4 o f  thi s Act to maintain 
any other person re fuse s  or neglects 
to do so , . • •  

( f )  i f  the per s on entit led to maintenance 
i s  a minor , a parent o r  guardian of 
the chi ld , o r  the D i re ctor o f  Chi ld 
Wel fare , or the chi ld by i ts next 



friend , may app ly summari ly to a 
j udge o f  the di s tri c t  court h aving 
j ur i s di ction in the j udicial 
di s trict in which the person entitled 
or the person li ab le res ides for a 
maintenance order agains t the pers on 
liabl e . 

8 1  

Finally , under The Maintenance and Recovery Act 

it would app e ar that an i l legi timate chi ld is given 

s tanding to app ly for maintenance agains t  hi s p arents 

through a next friend or guardi an . By s e ction 1 3 ( 1 )  (b ) 

a comp laint agains t  a putative f athe r can be made by 

" the next f riend o r  guardi an o f  a chi ld born out o f  

wedlock " . I f  an order for maintenance ari s e s  from 

thi s  complaint , a j udge o f  the D i s trict Court may require 

payments from the putative f a ther or the mothe r or b o th .  

Unde r  s e ction 2 2 ( 1 ) (c ) a chi ld wi th hi s next friend can 

a l s o  app ly to have an exis ting order or agreement ( pursuant 

to s e ction 1 0 ) varied . 

RECOiviMENDATI ON 

I n  light o f  ear lier comments and recommendation s  

concerning the de si rabi lity of uni form s tatutory age 

limi ts wi th re spec t  to main tenance of chi ldren , it would 

s e em uni form rights of action to enforce the se maintenance 

rights would be de sirable . 

IT. IS THEREF.ORE. RECOMMENDED THA T A NY 
PRO VINCIAL RIGHTS TO  MA INTENA NCE FOR 
A CHILD SHO ULD BE ENFOR CEABLE BY THA T 
CHILD THRO UGH A CTION- - REPRES EN TED BY A 
NEXT FRIEND IF THE CHILD IS AN INFANT- 
OR BY HIMSELF IF THE CHILD IS O VER THE 
A GE OF MAJORITY . 



A DDENDUM- - Ju ri s di c ti on of Fami ly C o u r t  Ju dg e s  un de r  
s e c ti on 4 o f  Th e Fami ly Cou r t  A c t  
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During the cours e  of res e ar ch into the main tenance 

o f  chi ldren in Alberta a very inte re s ting probl em was 

notice d . On p age 6 of a brief from R. J .  Poo le , So lic i tor , 

to Mr . F .  W .  McLean , Q . C . , then Di re c tor o f  Civi l Law 

for The Department o f  the Attorney General ,  dated June 1 2 , 

1 9 7 2 , was found the fo llowing pas s age : 

. • • [ I ] t wou ld appear that no F ami ly 
Court j udge has j urisdi ction over any 
of the matters l i s ted in se ction 4 o f  
the p re s ent Ac t [ The Fami ly Court Act ]  
becaus e the Orde rs i n  Counci l h ave not 
been fi led pursuant to The Regu lations 
Ac t .  Order s i n  Council whi ch confer 
j uri s di c tion upon j udge s would 
pre sumab ly be in [ s i c ]  " legi s l ative " 
in nature in any sen s e  o f  that word . 

The brie f cited above was prep ared in re lation to 

the Whi te v .  Barre t case and is found in I l legi timacy 

f i le No . 2 - I ll- 9 9 . In that parti cu lar b ri e f  thi s  prob lem 

was felt to be unimportant for the particu l ar cas e  at 

hand s ince j uri sdi ction over cus tody and acce s s  are 

conferred s eparate ly in The Fami ly Cour t Act in section 

1 0 . The potenti al for prob lem i s  ve ry great however . 

Sub s e ction s  ( 1 )  and ( 2 )  o f  s e c ti on 4 o f  The Fami ly 

Court Act re ad as fol lows : 

4 .  ( 1 ) The Leiutenant Governo r in Coun c i l  may 
appoint any magi s trate as a j udge o f  
the Fami ly Court . 
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( 2 )  No twiths tanding the provi sions of any 
o ther Act , the Lieutenant Governor in 
Counci l  by orde r may confer on a named 
j udge of a Fami ly Court exclus ive ori gina l 
j urisdicti on o f  j oint or general j ur i s 
dic tion over any o r  all o f  the fol lowing 
matter s :  

( a )  main tenance o rders for de serted 
wive s and f ami li e s  under section 
2 7  of Th e Dome s ti c  Re l a ti ons A c t ;  

( b )  maintenance orde r s  made again s t  
any person b y  a court i n  a re cip ro
cating s tate and en force able under 
Th e Re cipro ca l Enforce m e n t  of 
Mai n te n an ce Orde rs A c t ; 

( c )  charge s against adult pers ons 
under Th e S ch o o l A c� for fai lure 
to c ause a chi ld to attend s choo l 
and continue in r�gular attendance 
there at ; 

( d )  hearings under Part 2 o f  Th e Ch i ld 
We lfare A c t ; 

( e )  charges tri ab le on summary convi ction 
under s ec tion 1 8 6 , s ub s e c ti on ( 2 ) , 
paragraph ( a )  of the Cri mi n a l Co de ; 

( f )  charge s o f  common as s ault tri abl e on 
summary convi c tion under s e cti on 2 3 1 , 
sub s e c ti on ( 1 )  o f  the Cri mi n a l C o de 
where a husband as s aults a wi fe , a wi fe 
as s aults a husband or a p arent as s aults 
a chi ld ; 

( g )  charge s triable on summary conviction 
under any other Act or secti on whe re , 
in the opinion of the Lieutenant Gove rnor 
in Counci l i t  i s  appropriate for the 
j udge of a Fami ly Court to de al wi th 
them . 

From a r e ading of thi s secti on i t  would s e em 

fai r ly cl ear that in order for a named fami ly cour t j udge 

to have j ur i s di c ti on over i tems ( a ) to { g ) in  sub s ection 

( 2 ) thi s j uri sdi c tion mus t be conferred by order in counci l .  
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Upon an extens ive s e arch o f  Th� Alberta Ga2 a t ta 

i t  was found that no orders in counc i l  pursuan t  to s ec tion 

4 ( 2 )  of The Fami ly Court Act have b een pub l i shed s ince 

1 9 6 0 , Q . C .  8 8 9 / 6 0 appointing W .  K .  Jul l ,  Q . C . , a Fami ly 

Court j udge and con ferring j ur i s d i c ti on over the 

matter s  li s ted in s e c tion 4 ( 2 )  o f  the Act wa s pub l i shed 

at page 1 0 2 4  of Th.e A Z.b e:r ta Gaze t te , Vo l .  5 6 , 1 9 6 0  ( see  

c opy attached ) .  Thi s  practi ce was d i s continued later 

that year , howeve r , and the p re s en t  prac ti ce adopte d . At 

page 1 8 9 6  in the s ame vo lume of Th e G a z e t te i s  pub l i shed 

only the noti ce o f  the appointment of  W .  H. Kankewitt 

as a j udge of the Fami ly Court ( see copy attached ) .  

There i s  no pub li cation of an order in counci l con ferring 

j urisdi ction on him over the matters l i s ted in section 

4 ( 2 )  of the Act .  Thi s  practi ce has continued to the 

pres ent . 

To conf irm tha t orders in counci l appointing 

f ami ly cour t j udge s s ince 1 9 6 0  have in fact conferred 

j uri sdi c tion ove r paragraphs ( a )  to ( g )  in s e ction 4 ( 2 )  

a check was mad� at the Legi s l ature . The order s  in 

counci l in the proper form were in fact pas s ed but none 

have been pub l i shed s ince 1 9 6 0  ( s ee example of a recent 

orde r  in c ounci l attached ) .  

The s i gni fican ce of the lack o f  pub l i c ati on o f  

thes e  orde rs i n  counci l i s  as Mr . Poo le indicated in 

h i s  bri e f - - found in The Regu lation s  Act , R . S . A .  1 9 7 0 ,  

c .  3 1 8 . S e c tions 3 and 4 of the Act are set out be low : 

3 . ( 1 )  Every regu lation or a certif ied copy 
the reof s ha l l  be fi led in dup l i cate 
wi th the regi s trar . 



( 2 )  Unle s s  a la te r  day i s  provided , a 
regu l ation comes into force on the 
day it is fi led wi th the regi s trar 
and in no case doe s  such a regu lation 
come into force be fore the day o f  
fi ling . 

( 3 )  Un le s s  expre s s ly provi ded to the 
contrary in another Ac t ,  a regu l ation 
that i s  not fi le d  as herein provided 
h as no e ffect . 

( 4 )  Where , before the fi ling thereo f ,  a 
regul ation has b een amended by any 
sub s equen t regulation , the f i l i ng 
o f  the firs t men ti oned regul ation 
wi th the amendment s o  made embodied 
therein o r  added there to sha l l  be 
deeme d  compliance wi th thi s  s e c tion 
in re spe c t  of al l those regulations . 
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4 .  ( 1 )  Sub j ect to sub s e ctions ( 2 )  and ( 3 ) , the 
re gi s trar s hall , wi thin one month o f  the 
fi l ing of the regu lation , pub l i s h  the 
regu l ation in Th e A lb e r t a  G a z e t te . 

( 2 ) The Mini s ter may , by orde r ,  extend the 
time for pub l i cation of a regulation , 
and i f  the regu lation i s s ub sequent ly 
pub li shed a copy o f  the order o r  a notice 
o f  the order sha l l  be pub l i shed wi th the 
regulation . 

( 3 )  Where a regulation , in the opinion o f  the 
Lieutenant Gove rnor in Counc i l , 

( a )  has been avai lable in p rinted form to 
a l l  persons who are like ly to be 
intere s ted there in , and 

( b )  is of such length as to render 
pub l i cation thereo f  in Th e A lb e r t a  
G a z e t te unnece s s ary or unde s i rable , 

the Lieutenant Governor in Counc i l , by 
order , may d i spen s e  wi th the pub l i c ation 
thereo f ,  and the regulation upon regi s 
tration i s  as va lid agai n s t  a l l  person s  
as  i f  i t  had been pub l i shed . 
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{ 4 )  Where , by orde r o f  the Mini s ter or 
o f  the Li eutenant Gove rnor in Counci l ,  
the time for pub li cation of a regulation 
i s  extended or pub l i cation the reo f i s  
di spensed wi th , the regi s trar shal l 
pub lish the order or a noti ce of the 
order in Th e A lb e r ta Gaze t te wi thin one 
month after the making thereof . 

{ 5 )  Un le s s  expre s s ly provided to the contrary 
in another Ac t , and sub j ect to sub s e c ti on 
( 3 ) , a regul ation that i s  not pub l i s hed 
is not va lid as again s t  a per son who has · 
no t had actual noti ce thereof . 

Thes e  sections made i t  c le ar that a " regu l ation " 

not fi led proper ly i s  o f  no e ffect and a " regul ation 11 not 

pub l i shed properly is not val i d  except agains t tho se 

pe rsons with " actua l no ti ce " o f  i t . The next que s tion 

to be asked is whe ther orders in counci l  pursuant to 

s ection 4 ( 2 )  of The Fami ly Court Act are " regul ation s " ?  

" Regulation " i s  de fined in the Act as fol lows : 

2 .  ( f )  " regul ation " means any regul ation , rule , 
orde r  o r  by- lavv , of a le gi s la ti v e  n a ture  
m a de or app r o v e d un de r  th e a u th o ri ty o f  
an A c t o f  th e Legi s la ture� including thos e  
made b y  any board , commi s s ion , as sociation , 
or s imi lar body whe ther incorporated or 
unincorporated a l l  the members o f  whi ch , 
or a l l  the members o f  the Board o f  manage 
ment or board o f  di rectors of whi ch , are 
appointed by an Act of the Legi s lature or by 
the Lieutenant Governor in Counci l ,  but doe s 
not include any regulati on , rule , order , 
by- l aw or re s oluti on made by a local authority 
o r , except as hereinbe fore otherwi s e  p rovided , 
by a corporati on incorporated under the l aws 
of the P rovince . 
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It i s  submi tted that orders i n  counci l conferring j uri s 

di ction on named Fami ly Court j udge s over matters l i s te d  

in s e c tion 4 ( 2 )  o f  the Act are de fini te ly " le gi s l ative 

in nature " \.vi thin the meaning of the Act . ( For fur ther 

support o f  thi s submi s s i on s e e  sub s e c tion ( 2 ) o f  s e c ti on 

2 . ) The ine s capable conclus ion then would seem to be 

that the gre at maj ori ty ( i f  not al l )  of Fami ly Court 

j udge s  in Alberta have not been proper ly endowed wi th 

j uri s di ction of the matters l i s ted in se cti on 4 ( 2 )  

o f  The Fami ly Court Act and may not have the power to 

invoke su ch j uri s diction excep t again s t  person s  wi th 

" ac tual noti ce "  of their j uri sdiction ( a  very smal l number 

indeed ) .  









(d) charges against adult persons under Part 2 of 

The Child Helfare Act 1966, 

(e) charges triable on s��ary conviction under 

section 186, subsection (2), clause. (a) of 
the Crlininal Code, 

(£) charges of co.r:nnon assault triable on surninary 

conviction under sectio� 231, subsection (l), 
clause (b) of the Criminal Code uhere a 
husband assaults a wife, a wife assaults a 

husband or a parent assaults a child, 

(g) charges triable on summary con vie t ion 

under any other Act or section where, in 
the opinion of the Lie.u.teT'�Bnt Governor in 
Council, it is appropriate for the Judge 
of a Faoily Court to deal with them. 
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3. Pursuant to section 7, subsection (2) of The Juvenile 
Court Act, JA?·IES JULIUS orco�·iz·JOR, of the City of Calgary, 
be and is hereby appointed a Judge of the Juvenile 
Court. 

4. A salary o:E .$13, 000 per annu:-J be paid to JANES JULIUS 
O'CO�'INOR for his services as a i'·iagistrate, Judge of 
the Family Court and Judge o£ the Juvenile Court. 

ACTING CHAIRHAN 
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