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SEPARATION AGREEMENTS-

INTRODUCTION 

Consensual separation has for a long time been 
accepted by common law as one way of resolving marital 

conflicts that reach a breaking point. But this has not 
always been so. Ecclesiastical courts, the predecessors 
of the divorce jurisdiction of the English High Court, 

frowned upon the parties making their own private arrange
ments without the intervention of the church, for it 
usurped their power to decree judicial separation and 

grant matrimonial relief; legalizing them would have meant 
enabling the spouses by their own voluntary agreement to 
divorce themselves as to everything except the right to 

contract another marriage. The underlying dogma was that 
marriage is a sacrament and "what therefore God hath joined 

together, let no man put asunder" (St. Mathew 19: 6) . While 
the theory of sacramental origin of marriage was displaced 
at the time of Reformation by the contractual theory of 

marriage, and several inroads were made in the indissolu
bility of the union, the proposition that the parties by 

their own volition could not separate, was firmly fixed 

and never departed from by the spiritual courts.1 As a 

result, it was a bad.plea, in opposing a decree of resti-

. tution of conjugal rights for either spouse to allege that 
their separation was consensual. 

For a long time the secular courts adhered to this 
doctrinaire approach of the spiritual courts. They were 
reluctant to invade the latter's sphere of marriage and 
marital relationships. As a result, at least down to 17 80 

1 . 2 
. 

MoPt�mer v. Mortimer� Hagg. Cons1st. 310 (1820); 
161 E.R. 753. 
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common law and canon law were in accord in regarding 
consensual separation as illegal and against public 

policy. This position could not be maintained with the 

onslaught of later developments, beginning with Lord 
Mansfield who in a series of decisions from 1784 to 1794 

held separation agreements valid.2 But under the 

influence of his successor and arch ·enemy, Lord Kenyan, 
these decisions were overturned in MarshaZZ v. Rutton 

8 T.R. 545 (1800); 101 E.R. 1538, a case twice argued 

before a_ll .t¥7elve judges of the common law, the gist of 
the opinion being as follows: 

The ground on which the plaintiff in 
this case rests his claim is an agreement 
between the defendant and her husband to 

·live separate and apart from each other. 
That is a contract supposed to be made 
between two parties, who, according to 
the text of Littleton, f. 168, being in 
law but one person, are on that account 
unable to contract with each other; and if 
the foundation fail, the consequence is 
that the whole superstructure must also 
fail. This difficulty meets the plaintiff 
in limine. If it did not, and the parties 
were competent .to contract at all, it would 

2
Ringsted v. Lanesborough 3 Doug. 197 (1784) ; 99 

E.R. 610 (K.B.) ; Barwell v. Brooks 3 Doug. 371 (1785) ; 
99 E.R. 702 (K.B.) ; Corbett v. Poelnitz 1 T.R. 5 (1785); 
99 E.R. 940. The earliest case in the common law courts 
that held separation agreements were valid and binding 
was Lister's case, 8 Mod. 22 (1721); 88 E.R. 17 but Mr. 
Justice Peaslee points out that the reporters seem to have 
disagreed as to the reasons: "Separation Agreement under 
the English Law" in 15 Harvard Law Review (1902) at 
pp. 640-41� Before Ringsted there was another important 
decision, Rex v. Mead 1 Bur. 542 (1757); 97 E.R. 440 in 
which the Court of King's Bench in terms had held separation 
agreements to. be valid. 

.-
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then become material to consider how far 
a compact can be valid which has for its 
object the contravention of the general 
policy of the law in settling the relations 
of domestic life, and which the public is 
interested to preserve; and which, without 
dissolving the bond of marriage, would 
place the parties in some respects in the 
condition of being single, and leave them 
in others subject to the consequences of 
being married, and which would introduce 
all the confusion and inconvenience which 
must necessarily result from so anomalous 
and mixed a character. In the course of 
the argument some of these difficulties 
were pointed out, and it was asked whether, 
after such an agreement as this, the 
temporal courts.. could proh;i.bi t it if either 
were. to sue in the ec'cle�iastical court for 
restitution of conjugal rights? Whether the 
wife, if she committed a felony in the 
presence of her husband, would be liable 
to conviction? Whether they could be 
witnesses for and against each other? 
Whether they could sue and take each other 
in execution? And many other questions 
will occur to every one to which it will 
be impossible to give a satisfactory answer. 
For instance, it may be asked how it can be 

3 

in the power of any persons by their private 
agreement to alter the character and condition 
which by law results from the state of 
marriage, while it subsists, and from thence 
to infer rights of action and legal responsi
bilities as consequences following from such 
alteration of character and condition? Or how 
any power short of that of the legislature 
can change that which, by the common law of 
the land, is established as the course of 
judicial proceedings (at p. 1539 E.R.) ? 

Shortly thereafter Lord Ellenborough who succeeded Lord 

Kenyan, decided in Rodney v. Chambers 2 East 283 (1802) i 
102. E.R. 377 (K.B.) that separation agreements were valid 
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relying on little known and ill reported cases from the 

Chancery side of the court, especially the case of 
NiahoZs v. Danvers 2 Vern. 671 (1711) ; 23 E.R. 1037 (Ch.) , 

decided over a hundred years earlier. 

MarshaZZ v. Rutton was not cited by 
counsel nor alluded to by th� court. 
They conveniently overlooked the 
battle that had just been fought 
over the question of the power of 
the parties to modify the marital 
status.3 · 

Despite this confused state of the law, the use 

of separation agreements persisted. 

There was practically no divorce 
obtainable and the sort of armistice 
was the only relief to be had from a 
union that had proved unendurable. 
The agreement was made and the parties 
trusted to each other's honor to carry 
it out. If, however, the wife saw fit 
to resist a suit, her coverture was a 
defence �nd the agreement only a rope 
of sand. 

Legal decisions having thus been overtaken by 

custom and practice, during the next thirty or forty years, 
the courts vacillated in their strict adherence to principle, 
and even the House of Lords, which in the first case that 
had come before it involving a separation agreement, 
Warrender v� Warrender 2 Cl. & Fin. 488, 1835; 6 E.R.l2395 

3 Peaslee, supra� fn. 2, at p. 649. 
4

Ibid at p. 651. 

5 . 
See the very elaborate judgment of Lord Brougham 

much of which was devoted to the question of domicile of 
the wife, and of Lord Lyndhurst at E.R. pp. 1252-56; 1265-66 
respectively. 
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had declared these agreements invalid for all purposes, 
"except the obligation contracted by the husband with 
trustees to pay certain sums to the wife • • • •  ", 
reversed itself only seven years later in Jones v. Waite 

6 4 Man. & G. 1104, 1842; 134 E.R. 452: 

From this time the courts seem to have 
been fairly committed to the theory 
that these agreements were valid. While 
the judges acknowledged that the situation 
was illogical, they rested upon the now 
useful doctrine of stare decisis.? 

And in Wilson v. Wilson 1 H.L.C. 538 (1848) ;  9 E.R. 870 

the House of Lords held that it will not only enforce the 
agreement to furnish support and convey property, but also 

the agreement to live apart. 

The Court of Chancery also arrived at the same 
position despite occasional remonstrance.8 From the very 

beginning, the married woman was a darling of courts of 
equity. In an early decision, Seeling v. Crawley 2 Vernon 
386 (1700}; 23 E.R. 847 the Master of the Rolls decreed 
that the husband pay Ll60 to his father-in-law under an 
agreement promising such payment. The court said: 

It seems perfectly clear as a general 
doctrine, that in cases similar to the 

6rn a very short judgment, Lord Brougham concurred 
with Tindal C.J. and held the agreement valid. 

7 Peaslee, supra, fn. 1 at p. 1. 

8
vansittart v. Vansittart 2 DeG. & J. 249 {1858}; 

44 E.R. 989 (Ch.}. 
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principal case, equity will decree or 
carry into effect an agreement for a 
separate maintenance for the wife (at 
p •

. 848 E.R.}. 

6 

In AngieP v. AngieP Gilb. Rep. 153 (1718}; 25 E.R. 107 
the Chancery Court declared: 

To decree an Execution of Performance 
of these Articles was not to invoke the 
jurisdiction of the Spiritual Court; 
that the intent of these Articles was 
to save the Expense of a Sentence in 
the Spiritual Court; that if these 
Articles could not be decreed here, 
they would be of no Force anywhere; 
that there was no Remedy upon them 
at Common Law, for there the Wife 

· could not sue her husband; • • • (at 
p. 107 E.R.}. 

And in Hunt v. Hunt 4 DeG., F., & J. 221 (1862}; 
45 E.R. 1169 at 1170-71 Lord Westbury, enjoined a 

separated wife from bringing a suit for restitution in 
the divorce court, because such action would violate the 
terms of a separation-deed; 

• • • while a voluntary separation was 
an offence against the ecclesiastical 
law, it was not one against the common 
law, and therefore the rights in contro
versy were only private, and public policy 
was not involved. 

In Besant v. Wood 12 Ch. Div. 605 at 620, Sir George Jessel, 

M.R. rationalized that, 

• after all, it might be better and 
more beneficial for married people to 
avoid in many cases the expense and the 
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scandal of suits of divorce by settling 
their differences quietly by the aid 
of friends out of court. 

7 

The divorce courts, successors to the ecclesiastical 
jurisdiction by virtue of 20-21 Victoria, c. 85, following 
the decision of the House of Lords that separation agree
ments were valid in all secular courts, recognized and gave 
effect to separation deeds, as in Mathews v. Mathews 3 Sw. 
& Tr. 161 (1860) ; 164 E.R. 1235, Brown v. Brown and SheZton 

3 P. & D. 202 (1874) and MarshaZZ v. MarshaZZ 5 P.D. 19 
(1879) . And the common law court in McGregor v. McGregor 

L.R. 20 Q.B.D. 529, decided in 1888, held that the parties 
could make the contract with each other without the inter

position of a trustee. That decision was expressly put 
upon common law ground, and does not depend upon the modern 

statutes enlarging the powers of married women. 

So a long journey had been made from 
the Church's law and Lord Eldon (and 
Lord Kenyan) and a breach effected in 
the ancient ecclesiastical defences 
of the home.9 -

From this rather long historical narrative it 
will be seen that separation agreements touch upon many 

aspects of civil law because of the anomalous situation 
the spouses occupy by reason of the fact that their 

marriage still subsists for many purposes. They may 
enter into specific undertakings in respect of certain 

9Note in Solicitor's Journal and Weekly Reporter, 
Oct. 22, 1927, at 816-817, where the history is briefly 
traced. 
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matters, but with respect to many others, whatever may 
be their mutual understanding or arrangement, they 

cannot override positive law conferring rights and 
privileges or imposing responsibilities or disabilities 

on married persons, such for instance as the laws of 
. d . h 't 10 d 11 d f '1 1' f 12 success1on an 1n er1 ance, ower, an am1 y re 1e ; 

duties and responsibilities of maintenance and guardianship 
of their children;13 execution against property (or even 

person};14 and laws respecting evidence and crime. Further

more, assuming the role of exponents of vague public policy 
and residuary authority of th� State, courts often vary 

or strike down what seemingly were lfgitimate provisions 
at the time they were agreed upon;15 to this end statutes 

conferring discretion to look at private arrangements are 
called in aid, or are held to displace any agreement 

between the parties. Sometimes the reasons for such 
intrusion are opaque; on other occasions forthright. 
Judges often display inability to appreciate changed 
social and economic conditions that have emancipated the 

10see infra p. 60 

11see infra p. 59, 60-68 

12see infra p. 60-68 

13 
. f See -z,n ra pp. 68-86 

14 
. f s .. ee -z,n ra 

lSS , f ee -z,n ra 

chapter V 

chapter VI 



,.. 

9 

married woman, or to expunge the concept of guilt and 
punishment more of the husband who can easily pay than 
of the wife, whatever her share of responsibility for 
breakdown of the marriage may have been, and whatever 
the period of espousal, since as the reasoning goes in 
the last resort she would have to be supported by the 
welfare state. In such circumstances, one wonders 

whether any significant advances have been made in 
private contract law and whether in the ultimate analysis 

the only safe conclusion that can be drawn is that such 
agreement is binding on the parties in honor only, and 

a subsequent change of heart, or dissatisfaction, would 
give enough grounds to a separated wife to treat it as not 

worth the paper on which it is written. 

Such allegations are of course stoutly resisted 
and courts often reiterate that agreements should be 
seldom departed from though such sentiments are expressed 
more in cases where the payor finds himself in difficult 
financial circumstances; on the other hand, where an 

allowance agreed upon_proves inadequate in light of later 
developments, courts are ready to hold the payor guilty 

of wilful neglect as from the time a demand was made upon 
him by the wife to increase that allowance. 16 

In striking contrast, courts are prepared to modify 
an order for maintenance that they themselves have made 
in a matrimonial cause, and to relieve the payor against 

... ( 

l 6See infra, p. ll0-112 where the case of Tulip v. Tulip 
[19 51'] 2 All E.R. 91 and Morton v. Morton (No. 2) [1954] 
2 All E.R. 248 {C. A. ) are discussed. 
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arrears in excess of one year;17 also such arrears 
cannot be enforced by execution or provable in bankruptcy18 

although they survive the debtor's discharge. Arrears of 
payment under a separation agreement can be enforced by 

execution, and are subject only to the law of limitation 
(viz., 6 years} but it is not clear.whether they are 

discharged or whether the agreement itself is terminated. 
Under the law prevailing before 1949,19 there seems to have 

been little doubt that arrears were provable and discharged, 
and the agreement terminated, but section 135(1} (c) was 

introduced into the Bankruptcy Act of 1949 (2nd session} 
c. 7, probably under the influence of the u.s. Code20 and 

11
nill v. Hill [1964] 46 W.W.R. 158 (B.C.C.A.} and 

s�e 'Z:n.f�a� p. 

18Linton v. Linton (1885} 15 Q.B.D. 239; 34 L.J.Q.B. 
529. Kerr v. Kerr (1897} 2 Q.B. 439; 66 L.J.Q.B. 838; in 
Re Stillwell� Broderick v. Stillwell {1916} 1 Ch. 365. See 
Duncan and Honsberger, Bankruptcy in Canada, 3rd ed. (1961} 
at p. 777 and in Re Freedman 55 O.L.R. 206; 5 C.B.R. 47; 
[1924] 3 D.L.R. 517. 

19under the old law, borrowed from England, they were 
debts provable and hence discharged: Victor v. Victor [1912] ' 
1 K.B. 247; 81 L.J.K.B. 354. Ex parte Bates in Re Parnell 
[1879] 11 Ch. 914; ex parte Neale in Re Batey (1880} 14 Ch. D. 

579; and probably the contract itself was terminated, though 
the common law liability to maintain his wife according to 
his ability was not extinguished: See Duncan Law and Practice 
of Bankruptcy in Canada (1922} at p. 420. 

20s. 
17(2} of the U.S. Act; See McGuigan Cases and 

Materials on Creditors' Rights (1967} at p. 696 (note to 
Victor v. Victor (supra}}. The author suggests that 
Victor v. Victor is no longer good law in Canada. Under 
the u.s. Act the u.s. courts have decided that a separation 
agreement is an "agreement for maintenance and support" 
(and hence not discharged}; citing in Re Bidder (1935} 

79 F. 2d. 524. 
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the law apparently has changed. In other words the same 
law will apply both to court ordered payments and 

21 contractual payments of support, as regards both arrears 
and survival of the agreement.22 

In spite of this uneven inciqence of the effects 

of the law, separation agreements are still popular and 
one wonders why a husband is prepared to resolve his 

marital conflict by private arrangement knowing that his 

liability is not diminished in any way. Such motives can 
only be unravelled by empirical studies and it is not 

wise to speculate from limited knowledge. But it appears 
that a consensual arrangement hammered out through inde

pendent counsel representing the spouses often provides 
more generously to a wife than if she were to resort to· 

her legal rights and that such an agreement is more likely 
to be adhered to faithfully than a court ordered settle
ment. We encounter these agreements most often in divorce 
cases where provisions instead of being dictated by the 

21Although there is no decision on this point except 
Victor v. Victor and other cases cited in fns. 19 and 20, 
which as stated in fn. 20 may no longer be good law in Canada, 
it is submitted that this would be the result because it is 
inequitable to the other ordinary creditors of the husband 
in bankruptcy that the wife should compete with them for 
dividend and still be able to recover the balance after 
her husband's discharge. 

22The only case under section 135 (1) (c) is in Re 
Dimitroff (1966) 8 C.B. R. 253 (Ont.) where the main point 
concerned costs of recovery of alimony; the court discussed 
at length the previous law on this point and came to the 
conclusion that both alimony and costs of the action survive 
bankruptcy. 
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courts are fixed by the parties in advance, though there 

may be many agreements that do not culminate in divorce. 
Lindey, in his unique work on Separation Agreement and 

Ante-nuptial Contracts points out that 

• • • litigation involves delay, expense 
bitterness, almost always undesirable 
publicity, and sometimes open scandal. 
Settlement by contract is swift, inex
pensive, decent and private.23 

To this one should add that with the rising tide 
of divorces under the liberal provisions of legislation, 
a court could not meaningfully go into every fact and 

circumstance to determine the merits or ability to pay 
within the very limited. time available for disposition 
of a suit; and would have perforce to rely upon the 

contractual arrangements,if on their face they do not 
appear unconscionable. For this and other reasons stated 

above, separation agreements should be encouraged. 

This paper is not intended to analyze all the rami
fications of separation agreements and their impact on 

substantive law. After brief excursions into the general 
validity of these agreements, the analysis would focus upon 
the scope and validity of the various provisions that are 
sought to be made by the parties to the marriage, their 
effect upon substantive rights, the impact of substantive 

law on these provisions, the effect of matrimonial decrees 
which either party may proceed to obtain regardless of 

2 3At p. x Forward to the Second Revised Edition 
(19 64, Reprint 19 69) at p. x. 
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t heir private contract, the eff ect of breach of the 

agreement, the ef f ect of reconciliation, and the power 

t he court has � r should have to vary such ag reement$. 
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I 
GENERAL REQUIREMENTS FOR VALIDITY 

It is now firmly established that a separation 
agreement per se does not offend public policy24 and 
courts· will specifically enforce them25 if they other
wise comply with the general law reiating to contracts.26 

The law does not nor can the courts, compel a husband and 

24In Hunt v. Hunt (1862) 4 DeG. F. & J. 22; 45 
E.R. 1168 Westbury, Lord Chancellor, at pp. 1169-70, 
said: 

It seems to me . . • impossible to say after 
the Reformation, as a general proposition, 
that voluntary separations were contrary to 
the policy of the law. It certainly was 
perfectly true that inasmuch as the whole 
jurisdiction on the subject remained vested 
in the courts Christian . • • deeds of 
separation remained forbidden, that is, 
were treated as of no avail by the Ecclesias
tical Law, and in that sense alone could it 
continue to be rightly said that separation 
was contrary t� the policy of the law. 

Burleigh v. Croaker [1954] 0. W.N. 248 (C.A.) ; [1954] 2 
D.L.R. 535. 

25
EZworthy v. Bird (1825) 2 Sim. St. 372; 57 E.R. 

388. So also an agreement to enter into a separation 
deed will be specifically enforced: Gibbs v. Harding 
(1870) 5 Ch. App. 336; 39 L.J. Ch. 374. However, an 

agreement may be so framed as to be a good answer to a 
suit for restitution of conjugal rights: MarshaZZ v. 
MarshaZZ (1879) 5 P.D. 19. 

26 Hy man v. Hy man [1929] A.C. 601 at 625 ("Agreements 
for separation and maintenance are formed, construed and 
dissolved, and enforced on precisely the same principles 
as any respectable commercial agreement": per Lord Atkin.) 
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wif e to live togethe r. T here is nothing illegal in the 

parties mutually deciding, without a f ormal agreement to 

separate. But a husband ' s  silence upon the wif e ' s 

departure f rom their home does not constitute consent to 

separation; even a signed separation agreement is not 

conclusive.evidence that the partin� was consensual. N o  

particular form of contract is required and if supported 

by legal consideration27 will be binding, irrespec tive of 

whether it is made orally, in writing, 28 or by conduct. 

T here must be intention to create legal relations, 29 the 

27 Stern v. Sheps [1966] 58 w.w.R. 612, aff ' d  [1968] 
S. C. R. 834: "Immediat e prospect of marriage constituted 
valid consideration for t he execution of the deed. " Grant 
v. Grant ( 1972) 4 R. F . L. 127 ( Alta. ) ;  separation agreement 
under seal held v alid and binding--no consideration needed. 

28 
McGregor v .  McGregor ( 1888) 21 Q . B . D. 424 ( C. A. ) : 

Such an agreement is not one "not to be performed wit hin 
one year" and so are not caught by sect ion 4 of the 
Stat ute of F rauds. H owever, if land or an interest 
therein is sought to be conveyed, it .�ust �e in w�it �ng 
to complv with the same stat ute. ·cs·t a·t·u·t·e· o·f Frauds (167 7 )  
29 Car. 2 c. 3} • 

29 Gould v. Gould [1970] 1 Q . B.  275 ( C. A. ) ;  [1969] 
3 All E. R. 728: An oral separation agreement whereby 
husband agreed to pay "as long as I can manage it" was 
held unenforceable as there was no int ention to creat e 
legal relations; the terms were uncertain and t here was 
no quid pro quo f rom t he wife. See also WiZZiams v. 
Williams [1957] 1 All E . R. 305 ( C. A. } per Denning L. J .  
at 307: 

I n  promising to maintain herself while 
she was in desertion the wife was only 
promising to do what she w�s already 
bound to do. N evertheless a promise to 
perf orm an existing duty is I think 
suf f icient consideration to support a 
promise so long as there is nothing in 

[ Continued on next page. ] 
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parties must be competent to ma ke the contract30 a nd 

there must be no f undamental mistake of fact going to 

t he root of the contract such as the existence of a 

va lid ma rriage between them.
31 

[continued f r om page 15] 
the t:iF'ansaction which is contr ar y to 
the public inter est (because she could 
have pledged his cr edit • . . although 
the husband would have a de.fence he would 
be put to the trouble of defending the action 
brought by the tr adesman. . . • Secondly 
desertion is never ir r eyocable. )  

af. Balfour v. Balfour [19 19 ] 2 K. B .  571, wher e parties 
were in amity and ther e was no separ ation. 

30 
I n  Re Jane' s Estate ( 19 50) 2 W. W. R. 313; Henderson 

et al v .  Northern Trusts Go. et al ( 19 52) € W. W. R. 337 
( Sask. ) .  In the latter case an inf ant wife who had 
contr acted out of her rights under the Intestate Succession 
Aat by way of a separ ation agr eement, was held to have 
validly done so, as the agr eement was fair to her . Wher e 
the agreement is not for the benef it of the infant, it is 
voi d  and cannot be subsequently r atified : Hole v .  Hole 
( 19 48) N. Z. L. R. 42. 

31 
-

Butcher v .  Vale ( 189 1) 8 T. L. R. 9 3; Galloway v. 
Galloway ( 19 14) 30 T. L. R. 531 ( plaintif f and def endant 
believing as was not the fact that they wer e lawf ully 
married enter ed into a separ ation deed; held the deed 
was void) . Law v. Harrigan ( 19 17) 33 T. L. R. 381 ( At the 
da te of the deed neither par ty believed the def endant ' s  
f irst husband was alive. She had not hear d of her f ir st 
husband f or some year s and the plaintiff believing she 
was a widow, marr ied her . I n  f act the husband was alive 
a t  the date of the deed. Held that as the deed was based 
pn the existence of a v alid marriage, it was void) . Evans 
v. Evans ( 19 41) 2 W. W. R. 81 ( B . C. ) .  On the other hand, 
a decree of nullity gr anted on the gr ound of incapacity 
of t he wif e to consummate marr iage does not af fect the 
previous separation deed : Fowke v. Fowke [19 38] Ch . 774. 
Althoug h the separ ation agreement may be void wher e the 
ma rriage is a nullity, the innocent wif e may not be 
a ltogether without a r emedy . She may obtain compensation 
in lieu of maintenance . See infra p . l02 et seq. 
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Unl ike other business contra cts, a sepa ration 

ag reement dema nds a course of conduct uberrimae fidei 

on the husba nd ' s part. Al l ma teria l f a cts must be 

discl osed. T he wif e should know her husba nd ' s  circum

sta nces a nd a ny other f a cts which might aff ect the terms 

of the contra ct, so tha t she ma y a ccept or rej ect her 

husba nd ' s proposa ls. Further it is'the duty of the 

husba nd, he being in a p osition of trust, to disclose 

such fa cts. The wif e is usua lly in the wea ker position, 

since hers is the necessity f or support. H er necessity 

a nd the desire to avoid litiga tion ( which is favoured 

by l a w) , ma y become a powerf ul wea pon in the ha nds of 

the husba nd or others to obta in f rom her a n  a greement 

which binds her during her lif e a nd to which she ma y 

a ccede without f ull f reedom of action which should surround 

the ma king of such a greements. But where she ha s lega l 

a dvice or where they lived sepa ra tely f or a long time 

a nd they are dea ling a t  a rm ' s length, or '\;vhere the wif e 

is liv ing in independence of or in hostility to the 

husband, there is no conf identia l rela tionship a ctua lly 

existing between them. In such ca ses the a greement 

should be enf orced strictly. 

Under the of f ence or guilt oriented divorce 

l eg isla tion of the past, the innocent spouse ha d a con

siderable levera ge in negotia ting a settlement a nd if his 

( or her) dema nds were not met the other spouse could ref use 

to petition f or div orce. The new Divorce Aat by eliminating 

ma trimonia l of f ence not only f or the entitlement to ma in

tena nce but a lso f or the ground of divorce, "inevita bly 
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b ring s  about a certai n measure of equalization of 

b . . . . " 32 arg a1 n1 ng pos1 t1o n  • 

18 

T he ag reement may be set asi de by the court where 
"t . bl f . . . bl 33 

1 1 s  unreasona e, un a1 r, unJust or unconsc1 ona e, 
. 34 d 

35 d ' �1 o r  ta1.nted by f raud, ures$ ,· . . . un ue �nrL,. uence., 

32Payne : "Corallary Fi nancial RE li ef in Nullity 
and Div orce Proceedings11 App. I Papers reproduced f or t he 
Seminar on Developments i n  Divo rce Law ( Edmonton, Calgary, 
A pril 1970) at p. 18. 

33 See Bennett v .  Bennett ( 1955) 111 c.c.c. 191 
( Ont. F am . et . ) \vhere t he contract was set aside because 
the parties were of unequal bargaining power. 

34 
Evans v .  Edmonds ( 1853) 13 C. B .  777; 138 E . R. 

1407 ( ref erred to by Lord Herschell in Derry v .  Peek 
( 1889) 14 App. Cas. 337 at 368, "If plaintiff intend ing 
to d eceiv e  defendant for plaintiff ' s  own advantage and 
def endant's disadvantage, induced the latter to make the 
deed by representing a fact to be true which was not true 
but about which def endant knew nothing, t hat would amount 
to f raud and would avoid the deed. ") B ut if the d efendant 
had discredit ed the f raudulent misrepresentations by t he 
plaintiff wife at the time of execut ing the separation 
ag reement, it will not be set aside : Westeney s v .  Westeney s 
[1900] A. C. 446. 

35
Adamson v. Adamson ( 1907) 23 T. L. R. 434--where a 

husband threatened the wif e t hat she will get nothing if 
she did not sig n  a separati on d eed, court held wife was not 
a consenti ng party to the deed so that she was not 
prevented f rom alleging husband's desertion. Also 
De Pret-Roose v. De Pret-Roose ( 1934) 78 Sol. J o. 914 
where the husband threatened to remove their chi ldren f rom 
jurisdiction, the agreement was set aside. 
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i l l egal ity,
36 

or by concea lment of materi al f a cts
37 

or 

36 rllega li ty of ten a ri ses where the parti es enter 
into sepa ra tion agreement collusively i n  order to f acili 
ta te divorce. T he courts have genera lly held that such 
collusive a greements are i llegal. T hus contracts sti mulati ng 
divorce a re i llegal; they are collusive i n  chara cter a nd 
a mount to a f ra ud on the court : Emanuel v. Emanuel [1945] 
P. 115; 2 All E. R. 494 per Denni ng J .  at 495 f f .  Collusi on 
i s  a fa bri cati on of evi dence, and i ncludes suppressi on of 
evi dence or def ence: Hope v. Hope ( 1857) 8 DeG. M. & G.  
731; 44 E . R. 572; Beale v. Beale [1929] 2 W . W . R. 1 ( Sask. C. A. ) ; 
Scott v. Scott [1947] 1 D. L. R. 374, Af f ' d  1 D. L. R. 918 ( Ont. 
C. A. ) ;  Riley v .  Riley [1950] 1 W. W. R. 548 (Man. C. A. ) .  B ut 
it is not i llegal peP se to enter i nto such an agreement where 
the pa rti es were already contemplati ng divorce. FPench v .  
FPench [1947] O. R. 668 ( C. A . ) ;  Hutton-Potts v .  Roy al TPust Go. 
[1949] 2 w. w. R. 1031; APmstPong v .  APmstrong [1951] 2 w . w. R. 
332 ( Alta. App. Div . ) ( agreement bef ore div orce acti on at 
wif e ' s i nsi stence held not collusive) . Bell v. Bell [1957] 
21 W . W . R .  126 ( Alta. ) ;  nor i s  an agreement made af ter divorce 
a cti on begun: TPegillus v .  Tregillus [1945] 3 W. W . R. 12 
( Alta. ) .  Negoti ations between soli ci tors prompted by a 
desi re f or settlement, not collusiv e:  Alstead v .  Alstead 
[1947] 1 W. W. R. 296 ( Sask. ) ;  Burleigh v. CPockeP [1954] 

O. W. N. 248 ( C. A. ) ;  [1954] 2 D. L . R. 535. Tannis v. Tannis 
( 1970) 8 D. L. R. ( 3d) 333 ( settlement of ali mony action 
condi ti onal upon grant of divorce held not collusiv e under 
s. 2 ( c) Divorce Act). Pope v .  Pope [1940] 2 W. W. R. 509 
( B . C. C. A. ) ;  agreement between spouses whereby the "other 
woma n" ( who he marri ed af ter divorce) promi sed to pay , held 
not collusiv e. Chris�manson v. Christmanson ( 1927) 1 W. W. R. 
149 ( Alta. ) : wif e ' s paramour agreei ng to pay husband ' s  costs 
in divorce held not collusiv e. On the other h and where the 
husband desi red a divorce and there were grounds f or i t  but 
he had agreed not to def end wif e ' s peti tion, i t  was held that 
the a greement was collusive as the wif e ' s rea l motive was 
not to seek divorce but to cla i m  mai ntena nce: MandoZids v .  

·Mandolids ( 1956) 5 D. L. R. ( 2d) 180; aff ' d  [1956] o. w. N.  537 
( C. A. ) .  Other cases of i llegali ty: Elworthy v .  Bird� supra� 

f n. 25, Rogers v. Rogers [1938] 1 D. L. R . 99 ( not i llega l to 
ag ree to pay ma i ntenance i n  settlement of a cri minal prose
cution f or non-support) .  See a lso Payne, supra, f n. 32 
a t  pp. 5-8 

37 
Day v .  Day ( 1923) 

[ 1 917] 1 K. B .  813 ( C. A. ) .  
i nconti nence on the wi f e ' s 
[ Continued on next page. ] 

23 O. W. N .  56 6. Hulton v. Hulton 
Nondisclosure of a nte-nuptia l  
pa rt held not such a f ra ud 
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by trickery
38 

even where an action f or div orce is pending. 

Where the agreement is the product of negotiation through 

counsel on both sides such a possibi lity is rare. 

Assuming that the general requirements f or v alidity 

are satisf ied, courts may and of ten do, scrutinize 

particular provisions and set them aside without af f ecting 

the validity of the remainder, 39 on some of the grounds 

mentioned above ( f raud, concealment , etc. ) or on public 

policy grounds, 40 unless it must �e enf orced in its entirety 

if at a11. 41 

_,.:_'-

I t  is now well settled that f or an agreement to be 

valid separation must have already occurred or be imminent ;  

[Continued f rom page 19] 
upon the husband as to entitle him to set aside post 
nuptial settlement; semble, adultery committed bef ore 
separat ion will inv alidate t he separation deed of the 
def endant ; husband kne\�7 nothing of it: Evans v. Carrington 
( 18 6 0 ) 2 De G . F • & J • 4 81 ; 4 5 E • R. 7 0 7 ( L . C • ) • 0 r ci V • 

Ord ( 1923) 2 K. B .  432; All E. R. Rep. 206. Bullick v. 
Bullick [1922] 68 D. L�R. 242 ( Alta. ) 

38 Re Allen and Allen ( 1959) 16 D. L. R. ( 2d) 172 
{ B . C. )  where the wif e who eloped with her lover to Nevada 
taking the chi ldren with her, in order to get a divorce, 
induced her husband who remained in Vancouver,  as the 
price of her returning to him to sign a separat ion ag ree
ment granting custody of the children to her, the court 
set aside the agreement and granted custody to the husband. 

39
namilton v .  Hector { 1872) L. R. 13 E q. 511. 

4 0
s ee infra� chapter V 

41
vansittart v .  Vansittart ( 1858) 2 DeG & J. 249; 

4 4  E. R. 984. 
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in the l atte r case the parties must l ive apart42 
immediatel y, 

otherwise the agr eement becomes v oid. 43 Thus an agreement 

which provides that the parties may separate in the f uture 

by reason of existing cause or causes arising after the 

execution of the agreement is v oid as it woul d induce the 

breakup of the marriage at the pl easure of either spouse. 44 

42The DivoPce Act, s. 4 ( 1) ( e) provides f or div orce 
on the ground that the parties have been "living separate 
and apart" f or 3 or 5 years depending on whether it is 
desertion of the petitioner or consensual separation, or 
desertion by the petitioner. A number of cases have held 
that there must be separation in f act and where they liv e 
in the same household, or where even slight serv ice is 
rendered to the other spouse, it is not suf f icient to 
constitute "living separate and apart"--see Reid v. Reid 
[1969] 71 W. W. R. 375 ( B. C. ) ;  Cherewick v. ChePewick 
[1969] 69 w.w.R. 235 ( Man. ) ;  Py bus v .  Py bus [1969] 72 w.w.R. 
234 {B . C. ) ;  Mouncep v. MounceP [1972] 1 All E.R. 289 {if 
parties are living in the same household it is not 
suf f icient to constitute "living apart" even though they 
rej ect normal physical relationship and there is absence of 
normal af f ection) . On the other hand a f ew cases have held 
that spouses may be regarded as "living a part" ev en though 
they may be living under the same roof provided they do 
not render any service or hav e  intercourse: Galbraith v. 
Galbraith [1969] 69 w:w.R. 390 ( Man. C. A. ) ; Rousell v. 
Rousell [1969] 69 W.W.R. 568 ( Sask.) ; Seminuk v. Seminuk 
[1970] 72 W.W.R. 304 {Sask. C. A. ) ;  Smith v. Smith [1970] 
74 w.w.R. 462 ( B. C. ) .  T here must be animus separandi 
and the reason f or liv ing under the same roof would be because 
of unavoidable circumstances. F or a discussion of juris
prudence on this, see Payne, supra, f n. 32, at pp. 18-23. 

4 3
Hindly v. Westmeath ( 1827) 6 B & C 200, 108 E.R. 

42 7. 

44 Vane v .  Vane {1740) Barn. Ch. 135; 27 E.R. 585 ( L . C. ) ;  
Durant v. Titley ( 1819) 7 Pri ce 577; 146 E.R. 1066 ( Ex. 
Ch. ) ;  Westmeath v. Westmeath ( sub. nom. Sal isbury) ( 1831) 
5 B l i. N. S. 339; 5 E.R. 349 ( H . L. ) ; H. v. W. ( 1857) 3 
K & J 382; 69 E.R. 1157 ( T his case concerned an ante-nuptial 
[Continued on next page. ] 
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T here is a f ailure of consideration where no separation 

takes place and the ag reement will not be enf orced . 

However, it is not f atal to provide in an ag reement 

that it will revive ipso facto if the spouses af ter recon� 

ciliation should separate ag ain. 45 Similarly, where the 

spouses are already liv ing apart and are desirous of 

reconciliatio n, they may validly provide f or f uture 

separation should reconciliation not work. 46 

On the other hand, where the primary purpose of 

the ag reement is to eff ect a property settlement, its 

v� lidity is not impaired by the f act that it is entered 

into with a v iew to later separation. 

Even if the abov e  requirements are satisfie d, a 

valid separation ag reement may be r ender ed v oid by the 

subsequent reconciliation and recohabitation of the 

parties without af f ecting the rig hts that have already 
. . 

1 b d 
47 accrued, or the provlslons that hav e  a ready een execute • 

[Continued f rom pag e - 21 . ] 
settlement which, among others, provided f or certain trusts 
in f avour of the wif e and children to come into f orce if 
throug h any f ault of the husband the wif e was to live apart 
f rom him. ) ;  Thierry v .  Thierry ( 1956 ) 18 W. W . R.  127 ( Sask . 
C. A . ) .  Wood v .  Wood [1927] 6 0  O. L. R.  438 . 

45
Meredith v .  Wi Z Ziams ( 1879) 27 G r .  154; Woods v .  

Woods [1927] 6 0  O. L. R .  438; 3 D. L. R.  321; Morgan v .  Morgan 
( 1931) 3 W . W . R .  292 ( B . C. ) 

46
Harrison v .  Harrison [1910] 1 K . B .  35; Re Mayerick's 

Settlement [1921] 1 Ch . 311; Lurie v .  Lurie [1938] 3 All 
E . R. 156 . 

47
crouch v .  Wa Z Zer ( 1859) 4 DeG & J 302; 45 E . R. 

117 .  As to the eff ect of reconciliation on separation 
ag reements, see infra, pp. 132 ff . 
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RECOMMENDATION #1 

,l..-/. 

AN AGREEMENT THAT IS FAIR AND FAIRLY 
OBTAINED SHOULD NEVER BE SET ASIDE. 
THE FAIRNESS OF THE PROVISIONS SHOULD 
BE JUDGED AS AT THE DATE OF ITS 
EXECUTION. 

23 
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II 

EFF ECT OF SE PARATION AGREEMENT 
ON SUBSTANTIVE RIGHTS 

24 

B ef ore discussing the ef f ects of a separation 

agreement on the substantive right of the spouses, both 

common law and statutory , it should
,

be pointed out that 

these agreements range f rom simple executory contracts 

providing f or maintenance on a continuing basis with or 

without conditions or covenants, to v ery elaborate 

settlements whereby property may be shared or distributed, 

or transferred absolutely or to trustees f or use of the 

wif e and children. Their eff ect on substantive rights 

may be analy zed in terms of the usual clauses a nd covenants 

that are to be found in separation agreements, the more 

important of which are: 

( 1} Covenant to pay a limony ; 

(2} Covenant not to molest or annoy ; 

( 3} Dum sola et casta vixerit clause; 

( 4} Cov enant t? indemnify husband against 

post separation debts incurred by 

wif e; 

( 5} Covenant to condone all past of f ences, 

Rose v. Rose clause; 

(6} Cov enant not to sue for any matrimonial 

relief ; 

( 7} Clauses contracting out of statutory 

rights of dower, intestacy , f amily 

� relief , etc. ; 

( 8) Provision with respect to custody and 

maintenance of chil dren; 
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(9) Cl ause rel ating to reconcil iation 

and resum ption of cohabitation . 

25 

I n  the absence of ex press provision to that eff ect, 

these cl auses and covenants are deemed to be independent 

so that a breach of one or more of them does not entitl e 

the innocent party to ref use to carry out his obl igations, 

though the l atter can cl aim damages. 48 Ev en if they are 

ex pressed to be interdependent, cqurts may on grounds of 

publ ic pol icy override them as, f or ex ampl e, where a wif e 

covenants not to sue f or al imony f or hersel f or f or 

chil dren or to seek their custody. G eneral l y, however, 

courts construe a separation agreement l ike any other 

contract49 and wil l not impl y particul ar provisions except 

where the parties hav e  agreed to enter into an agreement 

with "usual " cl auses in which case certain cl auses are 

hel d to be "usual ", e . g. ,  covenant to pay al imony, covenant 

to indemnif y, 50 but a "dum aasta" cl ause51 is not. 

48 
FeaPon v. AylesfoPd ( 1884) 14 Q . B. D. 792; Re 

MaDougall [1916] 10 w -. w. R. 1001 ( Man . ) ;  MaPshall v .  
MaPshall [1923] 2 W. W. R. 820 ( Sask . C. A . ) ;  King v .  King 
[1942] 3 W. W. R. 699; Quinn v. Quinn [1949] O. W. N. 614. 

49 
BouPne v .  BouPne [1913] P. 164. 

50
Gibbs v .  HaPding ( 1870) 5 Ch . App .  336; 39 L.J. 

Ch. 374. 

5 1 
FeaPon v. AylesfpPd (supra� f n .  48) HaPt v .  HaPt 

(1881) 18 Ch. D. 670; Sweet v .  Sweet [1895] 1 Q . B .  12; 
MaPshall v .  MaPshall (supPa, f n .  48) ; JaspeP v .  JaspeP 
[1935] 0.�. 269, af f ' d  [1936] O. R. 57 ( C. A . ) ( even though 

marriage dissolved on the ground of subsequent adul tery) ; 
HiPtle v .  HiPtle [ 1950] 1 D . L . R .  508 ( N . S. C. A . ) ( though in 
the absence of dum aasta cl ause adul tery is not a breach 
of the agreement, yet openl y adul terous conduct may in some 
circumstances constitute a breach of covenant against mol es
tation and annoyance) . 
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(1) Covenant to Pay A limony
5 2  

T his is perhaps the most important covenant not 

only because of the recurring controversy surrounding 

the entitlement to alimony in this day and ag e ,  but also 

because of numerous cases that indicate f requent clashes 

between spouses whose marriag e had hit the rocks long 

ag o. Inept lang uag e used by the draf tsmen is one cause 

of these disputes; another and f ar more serious cause 

is dissatisfaction over the amount of payments in lig ht 

of chang ed circumstances which either spouse f inds herself 

in: the wif e ( or f ormer wif e) may f ind the amount 

inadequate because of inf lation or simply because of a 

g ross disparity between her income f rom this source and 

her husband ' s, and the husband may f eel the weig ht of 

payments he had undertaken to make when bad times or new 

burdens have bef allen him. 

T he leg al duty of maintaining a wif e during coverture 

and af ter its cessation, has been the bulwark of matrimonial 

law since very early times when jurisdiction over domestic 

relations was the exclusiv e preserv e  of spiritual courts, 53 

and has not diminished in any way in spite of the g reat 

5 2T he Ontario Court of Appeal in Re Carey [1946] O. R.  
171 at 175 states that it is quite proper to use the term 
"iaiimony" f or payments made under a separation ag reement; 
the leading E ng lish cases Gandy v .  Gandy� Wood v .  Wood ( 1887) 
5 7  L. J .  Ch. 1, Powell v. Powell ( 1874) L. R .  3 P. & D. 186 
speak of payments under separation ag reements as alimony; 
though among lawyers the term is more usually applied to 
a n  allowance made to a wif e by order of the court. 

5 3  
Oxenden v .  Cxenden 2 Vern . 493; 2 3  E . R. 916 ( 1705) . 

Ecclesiastical courts could compel the husband to maintain 
his wif e out of his own property or by his own labour. 
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transformation that has taken place in the legal, economic 

and social position of women. In the old days, alimony 

was a usef ul device to discourag e husbands from abandoning 

their wives, a nd the loss of a limony wa s the punishment 

most of ten resorted to when a wif e left her husba nd. 

Althoug h the decree of restitution of conj uga l  rights could 

be obta ined by either pa rty , a nd the deserting spouse 

compelled to return to the pla intif f , a s  Sir James Ha nnen 

points out in Marshall v. Marshall [1879] 5 P. D .  19 a t  

pag e 23, the decree was not used litera lly to enf orce the 

spouse ' s  return ( a nd if she did not return, she could 

have been thrown into prison for contempt ) but only to 

enf orce a money dema nd, i. e . , a limony . 54 Common la w 

courts played a second fiddle by recog nizing the wif e ' s 

rig ht to pledg e her husba nd ' s credit f or necessa ries; they 

implied a n  ag ency relationship, a nd, where her husba nd had 

deserted her without a dequa te support, an ag ency of necessity . 55 

54r n  spite of this observa tion, he was forced by 
Mrs. Weldon in her long dra wn out ma trimonia l wa r to 
throw her husba nd into prison f or contempt: See Weldon v. 
Weldon [1883] 9 P. D.  52 at 55 where he cites Barlee v .  Barlee 
and Lakin v. Lakin a nd other cases f rom E cclesia stica l courts 
as authority . T o  prevent Mr. Weldon lang uishing in j a il 
the U . K. Pa rliament pa ssed the Matrimonial Causes Act, 1884 
abolishing imprisonment f or contempt in restitution proceeding s 
and crea ted "sta tutory desertion" ( See 71 Sol. J ou. 817) • 

55As the Morton Roya l Commission points out, this 
rig ht in pra ctice is not of much va lue to a wif e if she 
c annot persua de tra desmen a nd others to g ive her cred it 
( See Cmd. 9678 §467, pp . 129 , 30 , where the la w is very 
brief ly sketched) . B ut it recommended tha t courts should 
be empowered to order ma intenance on the g round of wilf ul 
neg lect to provide reasona ble support f or her or f or the 
children a nd tha t she should be a ble to enforce tha t order 
without leaving her husband: (§1045 a t  p .  272) ; this in 
eff ect would rev erse the decision of the E ng lish court in 
[ Continued on next pag e . ] 
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As a quid pro quo to his oblig ation to maintain, the 

husband was conf erred several rig hts: he was entitled 

to his wif e ' s consortium and services, to her earning s 

and to income f rom her property.
5 6  

The nineteenth cent ury 

mov ement to emancipate the married woman f rom her position 

of utter dependency on her husband,, and g iving her 

exclusive rig hts over her property and earning s, however 

did not lessen in any way the leg al oblig ations laid down 

by the spiritual courts and continued by secular courts 

af ter transf er of jurisdiction, but in recent times this 

[Continued f rom page 28. ] 
Evans v. Evans [1947] 2 All E. R. 65 6 ( K. B . D. ) which had 
held that while the parties live together no order f or 
maintenance could be made against the husband. It f urther 
recommended that the payments should be made direct to the 
wif e unless the court considers that, in the particular 
circumstances, it would be pref erable that payment should 
be made to the court collecting off icer: ( §105 0 at p. 273) . 

5 6 The duty to cohabit and duty to maintain are co
extensive. A wife ' s right to maintain depends on her ability 
to justif y her iiving apart f rom her husband and not on mere 
f act that she is a w�f e:  Edhlards v .  Edhlards ( 1873) 20 Gr. Ch. 
392; Price v .  Price [1951] P. 413 per Hodson L. J.  at 420-21; 
Marjoram v. Marjoram [1955] 1 W. L. R. 520 per Lord Merr iman P. 
at 5 27-28. Thus were wife ' s allegations of persistent 
cruelty against the husband had been dismissed and she had 
no other ground f or liv ing apart f rom him, it was impossible 
to f ind the husband guilty of wilf ul neglect to maintain: 
Reading v. Reading ( 196 8) 112 Sol. J o. 418 ; Reid v. Reid 
( 1970) 10 D. L. R. ( 3d) 118 ( Ont. ) ;  Schartner v .  Schartner 
(1970) 10 D. L. R. ( 3d) 6 1  ( Sask. ) ;  McKinney v .  McKinney ( 1972) 
26 D. L. R. ( 3d) 517 { Ont. ) ( where the court f inds that the 
husband lef t his wif e without suf f icient cause but also 
f inds that the plaintiff wif e has no sincere desire to resume 
marital cohabitation, an action f or alimony must be dismissed 
-- f or a petitioner to be entitled by the Law of E ngland to a 
decree of restitution he or she must show a sincere desire 
f or a real restitution of those rig hts) . 
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t rend seems to have been arrested and possibly reversed 

at least in the context of divorce, 57 where, as Disbery J .  

remarks in Schartner v .  Schartner ( 1970} 10 D. L. R. ( 3d} 

6 1  at 6 9, "at long last what was sauce f or the g oose alone 

now becomes sauce f or the g ander also. " 

I n  spite of this g reat social revolution in the 

status and position of women, the attitude of courts 

g enerally speaking has not chang ed sig nificantly over 

the g enerations. Starting with the common law hypothesis 

that a husband is under a leg al oblig ation to maintain 

his wif e, they tend to interpret their power to award or 

v ary alimony very liberally. I f  the separation ag reement 

provides f or no alimony, or if what is prov ided is 

inadequate to maintain a "reasonable" standard of living, 

public policy is used t o  j ustif y an award or an increase. 

Statutes such as the Divorce Act conf er broad d iscret ion 

on them to f ix t he quantum of maintenance or to vary it 

f rom time t o  time, d espite an agreement between t he spouses. 58 

57The Divorce Act, R. s. c. 1970, c. D-8, s. 11 ( 1} 
places bot h spouses in an equal posit ion f or ent itlement 
to maint enance, but in t he nature of thing s in most cases 
the husband has to pay. Even where a wif e is earning , 
the d evice of "nominal" maintenance order is used to 
preserve the husband ' s  liability ! F or an enlight ened view 
of the rig ht of support , see Hofstad f er, J. in Doyle v. 
Doyle ( 1957) 158 N. Y. S. ( 2d )  909 at 911-913. 

58Ag reements made in settlement of these matters 
however are seldom attacked by the wif e when made j ust 
prior to d iv orce proceed ings. Courts have very lit tle 
t ime to look at all such agreements and accept them unless 
challeng ed. As Pilpel & Zavin point out in 18 Law & Contemp. 

·Problems at p. 33, "court rules on t he t echnicalities of 
the divorce while the essential quest ions are set tled by 
t he parties extra j ud icially, " thus making most d ivorces a 
[Continued on next pag e. ] 
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Provincial legislation in non divorce situations also 

empower courts to override separation agreements in 

some instances, such as failure to provide any support 

or to provide adequately, but unlike the Divorce legislation, 

a matrimonial offence may be an absolute bar to entitlement. 59 

It must be conceded that in many cases, the economic reality 

faced by a wife who is untrained and middleaged or older 

and hence unable to support herself adequately, may make 

her right to sue for divorce meaningless if she had no 

right to support from her husband·; it would mean the same 

thing as allowing the husband to decide whether there 

should be a divorce or not. 60 On the other hand, divorce 

is not an easy way out of his problems for a husband whose 

income is insufficient to maintain two families; he would 

be effectively denied the right to contract a further 

marriage, while all that his wife has to do is to transfer 

that burden from one man to another by the expedient of 

[Continued from page 29. ] 
semi-bootleg affair in which ordinarily only a small and 
relatively unimportant part of the total picture ever 
gets into court. Ordinarily unless the terms are blatantly 
outrageous or the agreement itself is a result of fraud, 
overreaching or duress the courts tend to accept whatever 
arrangements have been made by the parties themselves. The 
Supreme Court of Canada has held in Maynard v. Maynard [1951] 
S. C. R. 346 that financial arrangements made by the parties 
to facilitate a pending divorce action may be engrossed 
in the divorce decree pronounced by the court; such an 
arrangement is normally not considered collusive. 

59see, e. g. , Saskatchewan Deserted Wives and Childrens 
Maintenance Act� R. S. S. 1965, c. 341, s. 10; Wives and Childrens 
Maintenance Act� R. S. M. 1970, c. W-170, s. 16. 

60Peele, Catherine G .  in "Social & Psychological 
Effects of Alimony"� 18 Law & Contemp. Problems 283 at 291. 
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re- marriage, assuming that is possible, o r  refuse to 

marry at all ( and liv e  " common law" ) because of the allure 

of the life long pension she gets from her husband. This 

reinforces the view often held that " desertion is the 

poor man ' s divorce" even where divorce is easy to obtain. 61 

The divorce reform legislation has thus benefited mainly 

that class of husbands that has ability to meet alimony 

demands! And it is apparent from section 9 of t he 

Divorce Ac t, R. S. C. 19 70, c. D-8, . that courts may deny 

div orce to a husband who has no ability to meet alimony 

payments. 

There is thus an urgent need for reconsiderat ion of 

the entire notion of common law liability of the husband 

in a totally different world we are living in today. 

As Thornton J .  observed in Mar tin v. Robson ( 1872) 65 

I ll . .  129 , speaking of the wave of married women legislation , 

• • • the ancient landmarks are gone. 
The maxims and author ities and adj udications 
of the past hav e  fa ded away . The foundation 
hi ther to. deeme d s o  ess ent ial for the pre
s e rvation of the nuptial contract and the 
maintenance of marriage relat ions, are 
crumbl ing. The unity of th e husband and 
wife has been severed.. . . . She no longer 
clings to and depends upon man, but has the 
legal right and aspires to battle with him 
in the contests of the forum; to outvie 
him in the healing art; to climb with him 
the steps of fame; and to share with him 
in every occupat ion. His legal supremacy 

G i
Pilpe Z & Zavin� supra, fn . 58 at 35 . 
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i s  gone, and the sceptre has departed 
f rom him. 62 

3 2  

At the ti me the above words were written, they 

were more eloq uent than true. Perhaps our courts are 

stil l awaiting the day when the legal and economic 

realities have become so universal a s  to di scard the 

f undamental common law rule that they have inherited f rom 

the ancient courts. 63 This day can of course be accelerated 

by legislation, and it is submitted that it should be. 

( a) Duration of Alimony 

If the agreement states that alimony i s  payable 

" during her life" the wife is entitled to i t  even af ter 

the husband is dead and gone. 64 Without specific 

qualif ications she ip entitled to it after divorce 

whether or not the court has ma de other f inancial 

provisions ( though not in addition thereto) , 65 and even 

62Quoted in Ve rnier , III Amerioan Family Laws ( 19 35) 
( Reprint 19 7 1 )  a t  p. 3. 

63F or a penetrating analysis of the role of alimony 
i n  a changing society , see Kel s o, R. w. " The Changing 
Sooial Set ting of Alimony Law" in 18 Law & Contemp. 
Problems 187 -19 6. 

64 . 
Charleswor t h  v. Hol t ( 1873) L. R. 9 Ex. 38 ( adultery 

b y  wif e no bar because deed silent on it) . Kirk v .  Eus taoe 
[19 37] A. C. 49 1; 2 All E . R. 715; Re Gale; Cox v. Gale ( 19 49 )  
2 W. W. R. 419 ( B. C. ) .  Haldorson v .  Campb ell [19 53] 8 W. W. R. 
{ N .  S • ) 18 8 ( Man • Q • B . ) • 

6 5
May v .  May ( 19 29 )  2 K. B .  386. Horne v .  Rober ts 

e t  a l  ( 19 71) 4 w. w. R. 663 ( B. C. ) ( if the divorce court has 
ordered ma intenance, the rights under separation agreement 
are merely suspended as long as the maintenance order is 
outstanding; these rights rev ive if and when the maintenance 
order ceas es to operate) . 
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af ter remarriage.
6 6  

It is here that the dum s o l a  e t  

aa s ta clause b ecomes important. If such a clause is 

not inserted, and there are no other similar words of 

limitation, such as " so long as she remains chaste" 67 

or 'tl uring the term of this agreement" 68 or " while the 

parties are living separate and ap art" 69 o r  " while the 

marriage subsists" 70 or " until remaJ; riage" , 71 a husb and 

6 6
Rus t v. R u s t ( 19 27) 1 W. W. R. 49 1 ( Alta. ) ( in the 

ab sence of a dum a a s t a  clause and . no fixed duration she is 
entitled even if she is divorced and has remarried) . 
Ri ahards v. R i a h ar ds ( 19 72) 23 D. L. R. ( 3d) 68 ( Ont. ) ;  
Hay fi e l d  v. Hay fi e l d  ( 19 57) 1 All E. R. 59 8 ( P. D. A. ) .  

67while this clau se pu ts an end to alimony if wife 
is guilty of adultery, if she is not payments must be 
continued even after husband ' s  death: B enn e t t  v. Can . Tru s t 
Co . ( 19 60) 31 W. W. R. 311 ( B . C. C. A. ) .  

68 . 
Mon tg omery v. Mon tgom ery ( 19 45) 1 W. W. R. 636 

( B. C. C. A. ) ( held covenant to p ay " during term of agree
ment" , no express ti me being fixed, ceases on divorce. ) 

6 9
R e  G i l l ing; Pro a tor v. Wa t k in s  ( 19 05) 74 L. J . Ch. 

335; 9 2  L. T. 533; 49 Sol. J o. 401 ( ceases upon death) ; 
R e  Irwin ( 19 12) 21 O. W. R. 562, 4 D. L. R. 803. 

1 0
Grini v. Grin i  ( 19 71) R. F . L. 255 ( Man. ) 

When the parties executed their agreement in 
19 58 they could not have had in contemplation 
the wide changes in the law to be effected by 
the Divorce Act some 10 years later. Indeed 
when their ag reement was sig ned, the wife 
could only lose her right of supp ort b y  her 
own misconduct, wher eby the husb and mig ht, if he 
chose, petition for divorce, or by her own 
election to dissolve the marriage, assuming 
adultery on his part. And while to be sure, 
intended arrangements sanctified b y  the most 
f ormal ag reements are sometimes frust rated 
b y  a la ter change in the law, since Hy man v. 
Hyman ( 19 29 )  A. C. 601 the law has denied to a 

[Continued on next page. ] 

71T his f ootnote on next page also. 
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h as no right to stop pay ment if the wif e is living in 

adult ery , or has obtained d iv orce, or even remarried. 

As Lush on Hus b an d  & Wife ( 4th ed ition) ( 1 933) at 4 48 

says:  

A separation agreement i s, a� ter all, a 
contr act, and the ord inary rules of 
interpretation of contract must be 
applied thereto. T he contra ct has 
e xistence by act o f  the parties, and 
it is their j oint or several misfortune 
if they have proved so inept as to fail 
to express their intention accurately . 

I f  the
7
�ayments are limited to the term of their " j oint 

lives" th en they cease upon husband ' s  death and if she 

[Continued from page 33. ] 
wife the right by her own cov enant to d is
entitle herself to maintenance, and this 
is on the broad g round of public policy 
whereby , if her h usband or former husband 
will not support her ( not being q uit of this 
responsibility ) and she is unable to d o  this 
by her own efforts, she must become. a publi c 
charge • . • .  -Were she able to support her
self , then of course, the petitioner need 
not be called upon. 

71 such a provision is not consid ered a dev ice to 
restrain or d iscourage the wife f rom entering into a second 
marriage; it merely defines the period during which she 
shall receive support from her first husband. B ut a 
promise to pay " as long as I can manage it" is too vague and 
hence unenforceable. G o u Z d  v. Gou Z d  [ 1 969] 3 All E . R. 728 ( C. A. ) 

7 2
s to g s on v. L e e  ( 1 891 ) 1 Q . B. 661 ( annuity ceases 

on d eath of either husband or wif e) . Murdo c h  v. Ran s om 
{ 1963) 2 O. R. 484; 40 D. L. R. ( 2 d) 1 46 ( " d uring term of 
j oint liv es so long as the parties live separate and 
apart" --held d ivorce and adultery no bar to maintenance 
[Continued on next page. ] 
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h as also bartered away the rights of inheritance, f amily 

relief , dower, etc. , she will h av e  no other source to 

tap exc ept her own industry. Where there is no ex press 

provision the presumption is that the deed is intended 

to operate only during the life o f  both parties: Langs ton v .  

Hay e s  [ 1946] 1 K. B. 491 ( C. A. ) ( dicta to the contrary per 

Lord Atk in in Ki r k  v .  Eu s ta c e  ignor� d) . 73 But there is a 

conf lict of opinion in Canada whether payments terminate 

on divorce or death of the husband where the agreement 

does n ot fix the duration of payments. 74 

[ Continued f rom page 34 . ] 
but remarriage of wife after divorce terminates the 
agreement. )  " B y remarrying the v.Jife had substituted her 
right to support from her second husband for her right 
to support from the fi rst. " Construing the term " • • • 

medical ex penses etc. " and saying this also pointed out 
that the agreement was not intended to surviv e  remarriage, 
Kelly J .  remarked " it v1ould be an extrao rdinary result if 
perchance the wife became pregnant after her second marriage 
and the plaintiff was ca lled upon to pay the hospital and 
confinement ex penses and a ny other hospital and medica l 
ex penses after the wife ' s remarriage. " 

73scott L. J .  in giving the court ' s  j udgment observed 
that there is no rule of law that in a deed of separation 
covenants are to be construed as intended to bind the estate . 
of the covenantor. There is no question here of the scope 
or limitation of the maxim a c ti o  p e r s ona l i s  mori tur c um 
p ers o na ( at pp. 116-1 17) . 

7 4  
Mon tgom e ry v .  Mon tgom ery ( 1945) 1 W. W. R. 636 

(B. C. C. A. ) .  Co v e Z Z  v .  Co v e Z Z  ( 1968) 2 All E . R. 1016; 
B ay n e  v. Bay n e  ( 1969) 71 W. W. R. 230; ( 19 71) 1 R. F . L. 2 69 
( B. C. )  ( pay ments cease) . R e  McD o ug a Z Z  Es t a t e  [ 1916] 10 

W. W. R. 1001. New ing v .  New ing ( 1952) 6 W. W. R.  (N. S. ) 69 8 
( Alta. App. Div. ) ( there being no dum cas ta clause nor a 
clause prov iding f or termination on div orce, the ag reement 
does not cease to operate on divorce. The court distinguished 
Mon tgom e ry v. Mon tg om e ry stating that in that case there was 
a cov enant stating payments are to be made " during term of 
agreement" ) .  The B. C. Supreme Court in Bay n e  v .  Bay n e  
was unable to distinguish Mon tgom e ry case and refused to 
f ollow Newing . 
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A wife who sues for divo rce ho wever is in a 

stronger po sition ; un like her wido wed separated sister 

she can ask t he co urt to exercise its discretion and 

award main tenance in an amo unt in excess o f  that agreed 

to in the separatio n  agreement. Un der the D i v o r a e  A a t  

R . S . C. 1970, c .  D-8, s .  11 , the co urt is no t restricted 

in its discretion , tho ugh it may give due weight to what 

the parties have agree d to . 75 A court o rder has certain 

advantages, but when it ceases to be effective, e. g . , 

when limitatio ns are impo sed as to " chastity" 76 o r  

" remarriage" , the divo rced wife can fall back upo n the 

separatio n agreement which may no t have impo sed similar 

1 . . . 77 1 th . t '  . t '  �1 tat1o ns.  Co nv erse y,  e restr1 c 1 o ns 1n separa 1 o n  

75This may wo rk to the detriment o f  the wife ; see 
Go l dn e y  v. Go l dn e y  ( un repo rted) cited in B ay n e  v. B ay n e  
( s up ra , fn. 74) and B ay n e  v .  B ay n e ;  We l l s v. We l l s ( 19 71 )  
2 R . F . L. 353 ( B . C. )  (where the lady was held to her bargain) . 
MaKay v. MaKay ( 1971) 2 R . F . L. 398 ( Man . ) .  

76r t  may include a dum aas ta clause in an o rder fo r 
m�in tenance made in favo ur o f  a wife. S ee P e rr i n  v .  Perrin 
( 1969) 3 D . L. R. ( 3d) 139 ( S ask. Q . B . ) ;  Laur v .  L aur & Go t t  
( un repo rted, March 24, 1969, ( Ont . S . C . ) ) .  

7 1
Findlay  v. F i n d lay [ 1952] 1 S . C. R. 9 6  per Ran d J .  

at p .  106: ( The rights under the agre ement and statute are 
based o n  different con sideratio ns : they remain co -existent 
but, related to a perio d o f  time, the perfo rmance o f  on ly 
one can be exacted, and the o peratio n o f  o ne and suspension 
o f  the o ther will depend o n  the circumstances. E lection 
canno t be · _ taken as between the statuto ry right and the 
agreement as a who le . To bring an action under the agree
men t, canno t affect the right under the statute . )  Cartwright 
J .  dissen tin g stated that she sho uld be deemed to have made 
her electio n by suing under the statute rather than un der 
the agreemen t. 
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agreements may termainte the allowance on divorce, 

a nd the husband would be unable to set up the sepa ration 

agreement as a bar to the relief claimed by the wife 

in her petition. 78 Thus a husband by agreeing to pay 

maintenance· " as long as the marriage subsists" cannot 

rid his obligation of paying the amount by suing for 
. 

divorc e. The instrument of divorce as a corrective to 

ma rriage breakdown thus penaliz es the husband to a greater 

degree than it does a wife for his economic circumstances 

wi ll prevent him from contracting another marriage; whereas 

t he wi fe is not thus restricted fo r she would only shift 

the burden from one man to anothe r. As D isbery J .  in 

King hoPn v. Kin g h o rn ( 19 60) 34 W. W. R. 123 puts it , " a  

divorced husband c annot be permitted to shun the marital 

obligations arising out of the first marriage by enter� ng 

i nto a second. " The contrary view is expressed by Mayrand 

J .  of the Q uebec Superior Court in Lois N ouvelles II, 

U niversity of Montreal Press, 19 70 at p. 61, thus: 

The ob�igation to pay an alimentary pension 
must not be allowed to constitute an ob stacle 
standing in the way of re marriage . Remarriage 
and even adoption of other children are 
perfectly legitimate ac tivities, and the 
ri ght of the former spouse to receive the 
.a limentary p e nsion shoul d not be considered 
to b� �bsolute, merely because the other 

1 8
xni g ht v. Kni g h t  ( 19 71) 1 R. F . L. 51 ( B. C. ) ( a  

wife guilty of matrimonial offence is still entitled to 
m aintenance in a div orce action. Th e husband was ordered 
t o  continue to su pp ort his wife at $ 200 per mo nth notwith
s tanding the clause in the separation agreement that 
payments were to continue " as long as she remains his 
wi fe" . )  Gri n i  v. Grin i �  s upPa , fn. 70. 



,.. 

party to the marriage has f ully chosen to 
remarry or to adopt ot her children. 79 

3 8  

In agreeing . with this view of his colleague, Pothi er J .  

i n  A uz a t  v. de Mau a h e  ( 1972) 6 R. F . L. 1 1 9  at 1 2 0 - 2 1 ,  

states: 

• • • to hold otherwise would be to render 
divorce proceedings illusory in many 
instances. Fu rthermore, the law relating 
to divorce does not require certain 
divorced parties to remain celibate until 
the o bligations to thei r f ormer spouses 
have been completely discharged. 

In the· same vein, MacF arlane J .  in Ho a k  v. Ho a k  ( 1971) 

R. F . L 3 3 3  at 3 3 6  states: 

I don ' t think that the wif e is entitled 
to a lif etime of maintenance to f low f rom 
this ill-advised trip to the altar and 
short marriage. 

Af ter a divorce is obtained the f ormer spouses can 

compromi se pay ments due under the maintenance agreement or 

order, and such an agreemen t is subj ect to the ordinary 

rules of contract . The status of the parties is no longer 

in issue, and public p olicy disappears : Ma C l e l land v. 

Ma C le l land ( 1 972 ) 6 R. F . L. 9l ( Ont. ) .  

On the death of the separated husband the pay ments 

agreed to in the separation agreement would continue as 

7 9Q uoted with approval by Pothier J .  in A u z a t  v. 
de Mau a h e  ( 1972) 6 R. F . L. 1 1 9  at 1 2 0- 2 1 ( translation at 1 2 3 ) . 
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als o  the widow ' s  other statutory rights. B ut if the 

hus band leaves a will making bequests to her, the presumption 

that a legacy given by a debtor to his creditors is in 

s atis faction of the debt may be rebutted by slight cir

cumstances, such as direction to pay debts, and she may 

take the bequest un der the will and s ue for her main

tenance. 80 Whe re there are no such
,

direc tions or other 

means of finding the intention of the deceased, she may 
8 1  hav e  to elect. 

T he husband cannot escape from or diminish his 

liability to pay the amounts covenanted under a separation 

agreement by declaring bankruptcy. 82 The wife however 

s eems to have an adv antage in th is respect; wh ile arrears 

under an alimony or main tenance order are not provable 

in bank�uptcy , arrears under a separation agreement being 

contractual are provable and the wife is eligible for 

8 0
nor l o ck v. Wi g g i n s  ( 1 8 8 8 ) 39 Ch. D.  1 4 2  ( C. A. ) ;  

R e  Po t truff ( 19 72) 27- D. L. R. ( 3d) 4 0 5 ( Ont. ) .  (Agreement 
dated May 31, 1 9 6 7 , will made October 30 , 19 67, leaving 
s ubstantial bequests to w ife. Held the direction to pay 
debts rebutted the presu mption that a legacy giv en by a 
debtor to his creditors is in satisfaction of the debt . 
So she took both under the will and under the contract. ) 

8 1
A t kins on v. Li t t l ew o o d  ( 1 8 7 4 )  31 L. T .  225; 

Ri s smu Z Z e r  v .  Ri s s mu Z Z e r  ( 19 17 )  3 W. W. R. 535; R o s s  v. 
R o s s  ( 19 30) 1 W. W. R. 3 75 .  ( B . C. C. A. ) .  

82 
Ban krup tcy A c t ,  R. S. C. 19 70, c. B- 3, s .  1 4 8  ( 1 )  ( c) . 

T he position is no different in the case of a maintenance 
or affiliation order, an d debt or liability for alimony 
s .  1 4 8 ( 1 )  ( c) .  See s up ra, p. 1 1 . 
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dividend along with other ordinary creditors. 83 This 

has an o bvious purpose ; to keep the obligation on the 

husba nd and reliev e  society of the burden. 

RECOMMENDA TION # 2  

UNLESS P. YPRESSLY STA TED IN THE A GREEMENT .., 
ALIMONY PA YMENTS SHO ULD CEASE . UPON THE DEA TH 
OF THE b'�U USE OR UPON REMARRIA GE OF THE 
PA YEE� WHICHEVER E VENT O CC URS FIRST . 
HOWEVER IF THE WIFE HA S C ONTRA CTED O UT 
OF HER STA T UTORY RIGHTS OF S UCCESSION OR 
FAMILY RELIEF� A ND THE C O URT FINDS THA T  
HER O WN RES O UR CES� INCL UDING EARNING 
POTENTIAL�  ARE INA DEQUA TE� THE A GREED 
PA YMENT SHOULD BE CONTINUED UNLESS THE 
CONTRARY IS INDICATED IN THE A GREEMENT . 
IN THE LA TTER CASE� THE C O URT SHOULD DECIDE 
ON THE AMO UNT OF HER NEED . 

( b) Periodic Pa yments ver sus Lumpsum 

Instead of prov iding for periodic p ayments, 

spouses may desire to end all future dea lings and make 

a full and fina l settl ement by way of a lumpsum payment. 

Where they have no young children, such a settlement 

could write a definite fin i s  to their unfortunate matri

monial experience and they could start a new life of their 

o wn, fr eed of emotional and financial ties. In many instances 

83 In Dewe v .  D e w e �  Sn owdo n v .  Snow don [ 1928] P. 
113; 138 L. T. 552; [ 1928] All E . R. Rep. 492, Lord 

Merrivale P. held that the husband is discha rged from 
his liabil ity under the agreement but the comm on law 
l i ability to maintain is not thereby extinguished as 
.the wife ' s right is not in contract but is an incident 
o f  matrimonial status. The Canadian position is 
di fferent. See pp. 10-11 s upra . 

• ."J"l 
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a lumpsum is mo re advantageous to the wife ; she i s  

s pa red the p roblem of enfo rcement and i t s  unpleasant 

c onsequence s , and she no longe r has to live at the 

mercy of he r husband ' s  subs equent earning powe r.  On 

the o ther hand , the re may be s ome d i sadvantage s  to the 

wif e ; she may be paid too l ittle or �he may squande r 

the money o r  lo s e  it th rough no fault of he rs . Whe re 

chi ld ren a re in he r cus tody , by he r ext ravagance o r  

mis fo rtune , children may s uffer.  

Courts do not t reat lump s ums too kindly and such 

payment s run afoul of the House of Lords dec i s ion in 

Hyman v. Hyman [ 1 92 9] A . C .  6 01 ,  that a wife cannot give 

up he r right of future suppo rt . That dec i s ion discourage s  

a husband f rom ag reeing t o  pay substantial sums i n  gras �, 

and thus it se rious ly impai rs the des i red f lexibi lity and 

"1 " f . 
8 4  

. h f ut1 1 ty o separat1on ag reements . It  1 s  t e re o re 

submitted that the dec i s ion in Hy man v .  Hyman forbidding 

8 4  See also Ma the ws v .  Ma t h ews [ 1 93 2 ]  P .  1 0 3 ; 1 All 
E . R . Rep . 3 2 3 , and Jo h nson v .  Jo hnso n [ 1 94 6 ]  P .  2 0 5; 1 All 
E . R .  57 3 .  The husband can also not cl aim tax deduction 
on a lumpsum payment , though he can if he make s periodic 
payments :  Wi Z to n  v .  M . N . R .  [ 1 97 1 ]  Tax ABC . 1 02 ; Mc Wh i r ter 
v. M . N . R .  �96 8 ]  Tax ABC 2 2 5; on the other hand the Exche quer 
Court in M . N . R .  v .  Han sen [ 1 96 7 ]  C . T . C . 4 4 0  held that , 
whe re the husband ag re ed to pay $2 0 , 0 0 0  in " full and f inal 
s ettlement of his obligation to maintain his wife " and paid 
$6 , 0 0 0  fo rthwith and the ba lance of $14 , 0 0 0  in monthly ins tal 
ments of  $1 0 0 , the monthly instalments we re paid o n  a 
" pe riodic ba s i s " and a re tax deductible unde r section 11 ( 1 )  (1 ) 
of  the In come  Tax A c t� R . S . C .  1 952 , c .  14 8 ,  as  amended by 
Stat . Can . 1 957 , c .  2 9, s .  4 (2 )  ( Now Stat . Can . 1 97 1 -7 2 -7 3 ,  
C • 6 31 S • 6 0 ( b )  1 (C) ) • 
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l umpsum settlements s hould be abrogated by s tatute in 

the same manne r  as it ha s been done in the context of 

divo rce by the D i v or c e  A c t ,  R . S . C .  1 9 7 0 , c .  D- 8 ,  s .  11 (1 )  ( a )  

and (b ) . While  the deci s ion may have been sound in 

the period befo re the notion of the wel fa re state found 

common acceptance , it may ve ry wel l .be that public pol i cy - 

that un ruly ho rs e --has now shi fted ;  

• i f  the husband ha s p rovided for 
hi s wif e  and s he has lo st the money 
and i s  p enni le s s , the husband should 
not p rovide a s econd time ; but the 
duty of the State should commenc e • . . 

Joske , 2 6  Aus t .  L . J .  1 9 8  at 1 9 9 . 

for the same rea son that the State i s  expected to p rovide 

against lack of funds caus ed by the mi s fo rtune and 

vici s s i tude s  of  life . 

RECOMMENDATION #3 

WHERE THE PARTIES HA VE A GREED TO A N  AMOUNT 
THAT WAS FAIR AT THE TIME OF THE EXECUTION OF 
THE A GREEMENT� N O  PR OCEEDINGS SHOULD BE 
A LL OWED TO INCREASE THE SAME UNDER THE 
DESERTED WIVES STA TUTES OR A NY OTHER STA T UTES; 
IF THERE IS A R EA L  NEED� THE COURT SHOULD 
PROCEED TO VARY THE A GREED PAYMENTS IN 
A CCORDA NCE WITH RECOMMENDA TION #13. L UMPSUM 
PA YMENTS SHOULD BE SPECIFICA LLY RECOGNIZED . 

( c )  Othe r type s of  payments 

F e �  s eparation ag reements involve sums la rge enough 

to wa rrant trust a rrangements .  Whe re the hu sband has 

suf f icient capital i t  i s  obvious ly to hi s advantage to 
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s ettle property in trust for hi s wif e , the trustee being 

respons ible for making periodic payment s .  Another method 

would be to buy an annuity for the wife . 

( d )  Security for alimony 

The agreement may call for s ecurity to be furni shed 

by the husband or create a charge on hi s real e state . The 

normal rules wi ll apply . In some case s , the husband may 

be required to purcha s e  a life insurance and to keep i t  

i n  force , giving a right to the wi fe t o  make payments on 

hi s behal f in case of default , and making her the sole 

and irrevocable beneficiary . S uch arrangements i f  agreed 

up dn c �n be legal ly enforced . 

( e ) Quantum of alimony 

The common law l iabi lity o f  the hu s band require s  

him t o  provide according t o  hi s means for the reasonable 

needs of hi s wi fe and i f  she is  given custody of chi ldren , 

for the i r  needs a s  we ll . Thi s  has been supplemented by 

s tatutory provis ions enabling a wi fe  to obtain alimony in 

higher courts or a maintenance order from a magi strate ' s  

court on var ious grounds ,  the mos t  important of which are 

hi s adultery , cruelty , de sertion or wi lful neglect to 

provide reasonable maintenance for her or her and their 

children . 8 5  Both common law and s tatute bar her right of 

8 5 Parts 3 and 4 o f  Dom e sti c R e l a t i ons A c t ,  R. S . A .  
1 9 7 0 ,  c .  1 1 3 ; D e se r t e d Wi v es and Ch i ldr en's Main tenan c e  
A c ts of Saskatchewan (R. S . S .  1 9 6 5 , c .  3 4 1 )  and Ontario 
(R . S . O . 1 9 7 0 ,  c .  12 8 ) ; Wiv es a n d  Chi l dr en's Main t e n an c e  

A c t ,  R. S . M .  19 7 0 ,  c .  W-1 7 0 ;  Fam i ly Re l a t i ons A c t , Stat . 
B.C. 1 9 7 2 , c .  2 0 . 
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maintenance if she commits adultery which is not condoned, 
or if she herself is guilty of desertion or other 
uncondoned matrimonial offences.86 An 'innocent' wife's 
right to reasonable maintenance lasts as long as she 
lives and if her husband predeceases her, she would qualify 
for maintenance out of his estate.8� Obviously the 
standard of reasonableness varies with the husband's 
means and if he has no money to maintain himself, he will 
not be able to maintain his wife and children who will 
then be thrown on public assistance.88 On the other hand 
if the wife has been provided with periodic sums under 
contract for her maintenance, the husband's lack of means 
is no answer to her claim for payment and she can enforce 
them by an ordinary action.89 (Discussed briefly below 
and more fully in another section.) 

. 
8 6

rb i d ,  sections 9 and 27 (Alta.);s. 11 (Sask.); 
s. 15 (Man.); s. 2(5) (Ont.). But under the D i v o r c e  A c t , 
R.s.c. 1970, c. D-8, there is no absolute bar though the 
conduct (i.e., more often misconduct) will be considered 
by the court in fixing the quantum. 

8 7
Fami ly Re l i e f  A c t ,  R.S.A. 1970, c. 153, s. 4 ;  

D ep en dan ts ' R e l i e f  A c t ,  R.s�s. 1965, c. 128, s. 4 ;  
Te sta tor's Fami ly Mai n t enan c e  A c t , R.S.M. 1970, c. T-50, 
sections 3, 6; etc. 

I 

88Although lack of means is not a ground for refusing 
an order for alimony under Part 3, it is apparently a 
ground under Part 4 (s. 27(1)); Earn shaw v. Earnshaw [1896] 
P. 160 (it cannot be said that his neglect to maintain is 
'wilful' unless he wilfully refuses to work). The position 
in other provinces is different: see McMi l lan v. McMi l lan 
(1962) 39 W.W.R. 5 71 (under Sask. Act). 

89see chapter V i nfra. 
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I f  the payments agreed to by the husband prove 

inadequate becaus e of changing economic conditions , and 

the wi fe is unab le to maintain a reasonable standard of 

living , courts are prep ared to a s s i st her ; both the 

common law deci s ion in Hyman v .  Hyman [ 1 9 2 9 ]  A . C .  6 0 1 

and statutory provi s ions speci fical ly dealing wi th inadequacy 

of maintenance
9 0  

as si s t  her in seeking a variation of the 

quant Qm; courts however would not a s s i s t  a husband who 

has found it impos s ible to keep up payments because o f  his 

mis fortunes (Variation of Alimony is  ful ly di scu s s ed in 

another section9 1 } .  

Many agreements contain an e scalator claus e 

provi ding for changes due to fluctuations in money value 

and in husband ' s  income . A few al so provide for arbitration 

for adj usting payments to take account of changed conditions . 

The idea behind the se provi sions i s  to as sure that the 

wi fe enj oys the s ame measure of support as she would have 

i f  she were living with her husband . The val idity of an 

arbitration clause  in the context o f  separat ion agreements 

has not been tested {n courts , but given the obvious 

di s ta s te for s uch c lause s  it is de s irable that they should 

be s tatutorily recogni z ed so that di fference s  between 

the spouses could be more agreeab ly s ettled than by 

resort to courts . 

9 0saskatche wan D eser t e d  Wiv e s and Chi ldr en's 
Mai n t enance  A c t� R . S . S . 1 9 6 5, c .  3 4 1 ,  s .  1 0 ; Manito ba 
Wi v es an d Chi ldren's Mai n tenan c e  A c t , R . S . M .  1 9 7 0 ,  
c .  W-1 7 0 , s .  1 6 . 

9 1see pp . 1 4 1- 1 5 8  i nfra . 
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( f )  Enforcement of al imony 

The normal rul e s  of contract governing enforce

ment apply . Whi le a court order for alimony can be 

reg i s tered against land and enforceable as a charge , 

a s eparation agreement unl e s s  it sp �c i f ically charges 

l and cannot thus be reg i s tered . The problem o f  enforce

ment i s  dealt with in detail in a later section . 

( 2 )  Covenant not to Molest or Annoy 

Another clause usually to be found in a separation 

agreement i s  to the effect that " neither party shall co �pel 

or s e ek to compel the other to dwell wi th him or her ,  

by proceedings for res ti tution of conj ugal rights or 

otherwi s e . " Such a c laus e is val id and as was pointed 

out earlier ,  courts are now only ab le to apply economic 

sanctions ( by way of alimony ) if the restitution decree 

i s  disobeyed . 9 2  
It has be en held that to constitute 

molestation there mus t  be intention to annoy and actual 

annoyance . 9 3  So if  o ne of the spous e s  in an attempt to 

seek reconci liation encroaches upon the peace and privacy 

of the other , he i s  not deemed to be in breach of the 

covenant . In the abs ence of a covenant not to sue for 

any matrimonial relief , the covenant not to molest or annoy 

9 2S ee p . 2 7  s up r a .  

9 3  
F e aron v. Ay l e s ford ( sup ra,  fn . 4 8 ) ; Sw e e t  v .  Sw e e t  

[ 1 8 9 5 ]  1 Q . B .  1 2 ; Hun t v .  Hun t ( 1 8 9 7 )  2 Q . B .  64 7 .  I t  i s  
not c ertain whether mole station and annoyance are di s tin
guishab le . Sw e e t  v .  Swe e t. 
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i s  not viol ate d by a spou se taking proceedings for 

divorc e9 4  or judicial s eparation ( s ee Thomas v .  Ev erhard 

( 1 8 6 1 )  6 H & N 4 4 8 ;  1 5 8 E . R . 1 8 4 ) , as suming there are 

groun ds therefor , but under such a covenant either spouse 

may not bring a suit for restitution of conjugal rights . 9 5  

Furthermore , in the ab sence o f  a dum aasta c lause , 

a dultery whether fol lowe d by bir th of a c hi l d  or not i s  

not a breach of covenant against molestation unles s  the 

chil d i s  represente d to be that of the husband
9 6 or the 

wife  is l iving continuous l y  in open adulterous cohabi

tation with her lo ver ( s ee Hi r t l e  v .  Hir t l e  ( supra , fn . 5 1 ) ) . 

. As pointe d out earlier , the c o venant not to molest 

or annoy and the covenant to pay al imony being indepen dent , 

9 4  Hun t v .  Hun t  ( sup ra , fn . 9 3) ;  Ku h l e r  v. Ku h l er 
( 1 9 2 0 )  3 w . w . R .  8 75 .  

95
Hun t v. Hun t ( supra , fn . 9 3 ) . But in Smi t h v .  

Smi t h  [ 1 9 4 5 ]  2 Al l E . R.  4 5 2  Pi lcher J .  he ld on the 
e vi denc e that the non-molestation claus e was in no way 
inconsi stent wi th the wi fe ' s  expre s s  wi sh that the husband 
shou l d  return or to affor d him an excuse for continuing 
to refus e to return . ( Evidenc e indicated that she was 
an unwi l ling party to hi s li ving apart . )  An d in Ti akl e r  v .  
Ti c k l e r  [ 1 9 4 3 ]  1 Al l E . R . 5 7  at 5 9  the Court of Appeal on 
similar e vi dence hel d that the agreement wa s no t a bar 
to desertion ; Scott L . J .  i n  delivering the judgment of the 
court points out that " the mutual underta king ' not to molest 
one another ' coul d certainly not be rea d, in thi s context , 
as preclu ding a fri endly attempt at reconciliation by 
e ither spouse . "  (p . 5 9 ) . 

9 6  F e aron v .  Ay l e sford ( sup ra , fn . 4 8 ) ; Haw b o l d t  v .  
Haw b o l d t  [1 9 3 8 ]  3 D . L . R . 3 0 ;  Q u i n n  v .  Quinn [ 1 9 4 9 ]  O . W . N .  
6 1 4. 
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if a wife moleste d  her husband her con duct woul d not 

avo i d  the agreement b ut wou l d  merely give her husband 

a right to cl aim damage s that he actually incurs by 

reason of the allege d moles tation ( see Quinn v .  Quinn 

(supra , fn . 9 6 ) ) .  However the court may be impelled 

to uphol d a provi s ion that says in so many wor ds , that 

if the wi fe per si stently vexes and haras s e s  the husban d, 

hi s obligation to make payments under the agreement wi ll 

be susp e n d e d  so  long as her wro ngful conduct continues . 

If it is  fair and just that the paymen t  o f  alimony coul d 

be suspende d  so  long as  the wife  denies him hi s right of 

acce s s  to the chi l dren , 9 7  it  woul d seem e qually fair and 

just to accor d him the same relie f when hi s wife  refus e s  

to leave him in peace ; suspens ion i s  the only kind o f  

deterrent l i kely t o  wor k  with a malicious and di sturbing 

'f 9 8  
WJ. e .  

(3) Dum so la e t  c ast a v ix erit Clause 

The opprobrium to a dulterous con duct ha s dimini she d  

over the last few generations s ince t he Victorian era , which 

has seen immense sexual freedom , and the moral s en s ibi lity 

of courts s eems to have dulled with changing social atti 

tude s . While  certain aspects of s tatutory law such as  

or ders for al imony an d maintenance in  non- divorce cases  

s ti l l  cling to the o l d  conc ept of chastity as  a prere qui s ite 

for grant of alimony,. (D.omestic R e la tions A c t� R . S . A .  1 9 70 , 

c. 11 3, s .  2 9  ) ,  superior courts are not thus limited when 

di s solving a marriage , as the Div o r c e  A c t  has aboli shed the 

9 7S eep. 8 3 , i n fra . 

9 8For a useful analy s i s  of thi s c laus e  s e e  Blom
Cooper L . J .  "S ep ara tion Agre emen ts and Grounds for Div or c e " 
in 1 9  Mo dern L . R .  638 a t  64 1-64 5. 
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bar s to maintenance founde d  on a matr imonial o f f ence 

though they are require d to cons i der the conduct of the 

. d t . . th t 
99 

. . spouses 1n e erm1n1ng e quan urn.  In Mar t�n v .  Mar t�n 

[ 1 9 6 5 ]  5 1  W . W . R .  3 1 8  ( B . C . )  a dum casta clause was 

inserte d on pronounc ing the decree , and the court was 

called upon to enforce it on proof af wi fe ' s  sub se quent 

a dultery ; Wi lson J .  applying Gow e r  v. Gow e r  ( 1 9 5 0 )  6 6  

T . L . R . 71 7, 114  J . P .  2 2 1 , 1 0 0 di d terminate the maintenance 

or der . P erhaps wit h the abolition o f  bar s to maintena nce , 

such a claus e wi l l  no  longer be tolerated; if a dultery 

during marriage i s  no ground for deni al of maintenance , 

there i s  no reason why a dultery a fter di vorce shou l d  

terminate it . 

In the enforcement of separation agreements j u di cial 

chang e  in attitude i s  more e vi dent . Ostensibly applying 

the ordinary r ules  of construction of contract , courts 

refuse to imply any c laus e  that is not expres s ly include d  

in  the agreement , and dum so l a  e t  casta c lause i s  n o  

99
D i v o rc e  A c t ,  R. S . C . 1 9 70 ,  c .  D- 8 ,  s .  1 1 ( 1 ) : 

in view of this requirement courts may lean towar d  a 
f igure lower than what the husband coul d bear , provi ding 
howe ver that the level so fixe d doe s  not force the wi fe 
to li ve in a dulterous union . 

1 00But Wilson J .  indicated that in future he would 
be chary of dum casta c laus e s  a dding " I  do not see why a 
husban d, who has by hi s own infidel ity bro ken up a home 
and left a woman alone , shoul d be re l ie ve d  of financial 
responsibility becau s e , in her loneline s s , she has sexual 
relations with a man . " The wi fe was however al lowed to 
reapply for mainte nance at a later date . 
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e xcep tion. 1 0 1  Thi s has not always b een so . I n  Mora Z Z  

v .  Mora Z Z  ( 1 8 8 1 )  6 P . D .  98 , Sir James Hannen P .  stated 

that a s eparation agreement 

• • • was not a license to the husban d  
to commit a dultery , incestuous o r  other
wi s e ,  but merely an arrangement for 
living apart , and whi le it continue d 
she was entitle d to no more than what 
wa s stipulate d for in the dee d. But 
when she has e s tabli she d that her husband 
has been gui lty of incestuous a dult ery , 
a s tate o f  thing s ari s es not in contem
p lati on when the dee d  wa s executed,  an d 
the wife  i s  not restrained by the deed.  

He reiterat ed thi s vi ew in Gan dy v. Gandy {1 8 82)  7 P . D . 

7 7  at 8 2-8 3: 

• • . after much cons i deration , I remain 
of opinion that to a dopt the oppos ite 
conclus ion woul d not onl y be to ma ke the 
gene �al wor ds o f  the contract extend to a 
s tate of thing s not in contemplation of 
the parti e s , but woul d  l ea d  to results in 
a high degree prej udicial to morality ,  it 
woul d  be in eff ect to hol d  that a husband 
who has entere d into an agreement with hi s 
wi fe to l i ve a part , ma king her a certain 
al lowance ,  obtains th ereb y a licence to 
commit a dultery for the rest of hi s life 
without sub j ecting hims elf to any liab i l ity 
beyond those impo sed by the dee d. 

__ lq·lJ�e v,.· .Tbur lo�-.:·.(18 24.}. 2 ·Ba,rn & ·,er.e ss, 547; 107 
E . R .  4 8 7 ;  Bayn o n  v .  BatZ ey (18 32) 8 Bing 256; 1 31 E . R . 
4 00; F e aro n v. Ay Z e sford ( 1 8 84 ) 1 4  Q . B . D . 7 92; Sw e e t  
v .  Sw e e t  (sup ra , fn . 93) ; West en e y s  v. We ste n e y s  [1900] 
A.C. 4 4 6; Cro u c h  v. Cro u c h  [1912] 1 K . B .  37 8 ;  Jasp e r 
v .  Jasp e r [1936] O . R .  57 ; [1936] 1 D . L . R. 193; Rust v. 
Rust ( sup ra , fn . 66) . 
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It appears to me that in all such cas e s  
a s  thi s  it i s  implied i n  the contract 
contained in the deed that it has 
referenc e only to the parties  living 
s e parated , and not to their l iving 
apart in a s tate of adultery . 

51 

Sir James Hannen was revers e d  on appeal (Gandy v .  

Gan dy ( 1 8 8 2 )  7 P . D . 1 6 8 ) , and Jes sel M . R .  cas tigated 

public po licy as a dangerous weapon ( Gandy v .  Gandy (18 8 2) 

7 P . D . 1 6 8  at 1 72 ) . Re ferring to the remark that " if 

you do not allow the wife to ask for increa sed alimony 

in such a case as  thi s you allow the husband to co mmit 

adultery with impunity " He said that he was not prepared 

to say that that remark was correc t ,  adding 

It is not impunity merely because he i s  
not obl ig ed to pay more money . I do 
not cons ider that payment of a limony i s  
the only punishment for adultery if  the 
word "puni s hment " should be used in 
connection with it . It appears to me a 
very strong thing to say that by his 
co mmitting an act which doe s not affect 
the wife e ither directly or ind irectly 
her right s to partic ipate i n  hi s fortune 
should be altered . • • • ( 7  P . D . at 1 72 -1 73 ) 

Although by thi s eloquent reasoning Je s s el M .R .  demons trated 

how twisted publ ic p olicy can be , it o ffended the moral 

tenets of Lord Shaw of Dunfermli ne who in Hyman v .  Hyman 

[ 1 9 2 9 ]  A . C .  6 0 1 at 6 1 9  said that the whole of the reasoning 

in Gandy v .  Gandy was a mis take . He stated that in such 

a case the contract was repudiated and the true repudiator 

was the husband who committed adultery after the s eparation 

deed was executed . He put it thus : 
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There are two ways o f  it . The contract 
either contemplated , or it d id not , 
adulterous conduct subsequent to its date . 
I f  it did not , such conduct , not in 
contemplation and not provided for , opens 
le gitimately and effec tively the attack 
upon the continuance of the contract as 
mutua lly binding . If , ho wever , it did 
contemplate such mi s conduc t ,  ,and thi s 
whether expres s ly or by imp lication , then , 
in my opinion , i t  was a contract immoral 
in its nature , oppos ed to the fundamental 
sanctity of marriage and contrary to the 

52 

law of England . • . • It vva s a species  of 
condonation ab a nt e  . . •  it would be equi
valent to an indulgence for the future--an 
indulgence obtained or ·purchased for mutual 
conveni ence or for money--that the marriage 
obligation should be maintained and yet its  
obl igations defi ed . . . .  But , in  my opinion , 

- the law of England would not upho ld the 
sanctity of any contract the plain obj ect 
and effect of which is to undermine t he 
s anctity of marriage , for thi s would be 
contrary to and subvers ive o f  one of the 
fundamental elements upon which soc iety 
its e l f  i s  based. 

(pp . 6 2 1 - 6 2 2 ) 

The other noble Lord s _ did not accept thi s view and al though 

Gandy v .  Ga ndy wa s heavily critic i z ed it was not over

ruled . It i s  submitted that Jes s el M . R . ' s  reasoning in  

Gandy v .  Ga ndy i s  unas sai lable ; neither the court nor 

Parliament has any busine s s  to legi s late on the moral s 

that should prevai l i n  the nation ' s  bedrooms . It  i s  

grati fying to note that England has very recently a boli shed 

all matrimonial offenc e s  including adultery as  g rounds , 

i p s o  fac to , to divorce ;  the sole gro und for divorc e  i s  

irretrievab le breakdown o f  marriage ( see Di v or c e  R e form A c t �  

1 9 6 9 ,  c .  5 5 ,  s .  1 )  resulting from any one o f  a number of 

c aus e s , including adul tery ( s ee D i v or c e  R e fo rm A c t ,  1 9 6 �, 
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c .  5 5 ,  s .  2 ) . Notwithstanding ·Hy ma n v .  Hyma n, Ga ndy 

v. Ga ndy reasoning has prevailed . 1 0 2  In F e ar o n v .  

Ay l e s fo r d  { 1 8 8 4 ) 1 4  Q . B . D . 7 9 2 , Cotton L . J .  who wa s party 

to the j udgment in Ga ndy v .  Ga ndy s tated at p .  8 0 8 : 

I am at a los s to see how public opinion 
require s that when a woman c 0mmits 
adultery she s hall at once be made 
des titute and be entirely s tripped of 
all those means which her husband provided 
for her when t hey s eparated , so as to 
prevent her falling into a s tate of 
indigence and want . 

and in Jas p e r  v .  Jasp e r  [ 1 9 3 6 ]  O . R . 5 7 , Riddel l  J . A .  at 

p .  5 9  added : 

And I am equal ly at a los s to s ee how 
pub lic policy r equires thi s ,  if the 
husband pursues her for her adultery 
and procures a divorc e .  

Therefore ,  if the hus band has not been wi s e  enough 

to in s i s t  upon a dum c a s ta c lau se , the wife may very we ll 

form an adulterous co mmon law union and the husband wi l l  

g e t  n o  relief from the court ; i t  may b e  unfair t o  the 

1 0 2  Lord Shaw ' s worst f ears apparently have been 
confir med ; he said {at p .  6 2 3 ) : 

I wil l  not further dwell upon the merits 
o f  the Ga ndy v .  Ga ndy ; it had none . Nor 
could I be even now sure of its final 
di s appearanc e. For nothing wil l  avail-
no t the j udgment of the Hous e ,  not even the 
words of an Act of Parl iament--to s tay the 
spade of the legal resurrectioni st . 
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husband t o  b e  obliged to sub sidi z e  the adultere s s  but 

he should have b een better advi s ed . 

Although a wi fe ' s  unchastity may not impair her 

contractual rights , it may adver sely af fect legal r ights , 

independent of contract ,  which she �ay have agains t  the 

husband and hi s property ; e . g . , alimony or maintenance ,  

dower , inheritance , etc . 

( 4 }  Covenant to Indemni fy Hus band 

The relationship o f  husband and wife  ip s o  fac to 

i s  a l etter o f  credit to the wi fe for nec e s s aries s uitab le 

and proper to t he sp here in which she move s . Whi l e  the 

law z ealously guards the wi fe ' s  right to support , the 

husband will not be held to hi s obligation at the ins tance 

of a creditor i f  hi s wife leaves him without cause or i f  

she leave s  him wit h  caus e but subsequently commits adultery . 

In any event the husband wil l  be deemed to have discharged 

hi s obligation if he has provided her with nece s sari e s  

o r  made payment s t o  her under a n  alimony order of the 

court . 1 0 3  I f  the wi fe ha s separated under an agreement 

1 0 3 If the parties  have been j udicial ly s ep arated , 
the D om e s ti c  Re la t i o ns A c t ,  R . S . A .  1 9 7 0 ,  c .  1 1 3 , s .  1 3 ( 1 }  
and s .  1 9  provide that 

1 3 . ( 1 }  After a j udgme nt of j udicial s eparation 
and during the continuance of the separation , 
the husband i s  not liabl e  in re spect o f  
any engagement o r  contract hi s wi fe has 
entered or enter s into , or for a wrongful 
act or omi s sion by her , or for any cos ts 
she incurs in any action . 

[ Continued on next page . ] 

l 
•I 
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which·has s ecured t o  her proper maintenance and the 

husband has regularly kept up payments , he ceases to 

be l iable for neces sari e s . The genera l reputation of 

s eparation wi ll be suf f ici ent to protect the hus band , 

for a person extending credit to a married woman known 

to be living �part from her husband , deal s with her at 

h. "1 1 0 4  
1s per1 • 

In vie w of thi s  e s tabl i s hed law it i s  unnece ss ary 

to put in an expre s s  covenant whereby the wife promi s e s  

not t o  contract debts for which the husband may b e  

respons ible and to indemnify him i f  s h e  doe s  so contract ;  

but the c l aus e i s  usuall y inserted ex abu nda nti cau te la .  

( See Reco mmendation #6.) 

( 5 )  Covenant to Condone ; Ro s e  v .  Ro s e  Clause 

By thi s covenant , the partie s  mutually agree to 

co ndone al l pas t  matrimonial offences or mis conduct , and 

its  effect i s  to prevent either spouse from relying on 

such misconduc t in an y proceeding for relief at a later 

date . However ,  if a subs equent offence shoul d ari s e  ( e . g . , 

adultery ) the forgivene s s  i s  canc elled and the old cause 

o f . complaint revives ( s ee Grav e s  v .  Grav e s  ( 1 9 6 3 )  38  D . L . R . 

( 2d )  2 9 5  ( Ont . ) .  Thi s result may be avoided by what i s  

[ continued from page 5 4 . ]  

. 19. Where an interim or other order for al imony 
i s  subsi sting , and the payment of alimony 

.is not in a rrear s  under that order , the 
husband i s  not liable for neces saries 
supplied to hi s wi fe . 

1 04 The inc idents of the agency of a deserted wife 
will be di s cus s ed more fully in a separate study . 
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known a s  the R o s e v .  R o s e c lause which i s  the name given 

to the mos t  comprehensive form of withdrawal of charge s  

hitherto contrived . In R o s e v .  Ro s e  {1 8 8 3} 8 P . D .  9 8  

the partie s  used the clause  in the wides t  pos s i bl e  terms . 

It provided : 

No proceeding s  shall be commenced or 
pre sented by or on behalf of either 
party against the other in r e spect o f  
any cause of complaint which now exi sts 
or ha s ari s en be fore the date of the se 
pre s ents { i rrespecti ve of whether the 
offence i s  known or is not known } and 
every offence { if any } which has been 
committed or permi tted by either party 
against the other shall be cons idered 
a s  hereby forgiven and condoned , and 
in case hereafter either s hall commence 
or pros ecute any proce eding s against 
the other in  r e spect of any cause of 
complaint which may hereafter ari s e , 
no of fence or mi s conduct which has been 
committed or p ermitted before the 
execution o f  these pre sents , and no act , 
deed , neg lect or default of either party 
in relation to any such offence or mi s 
conduct shall b e  pleaded or al leged by 
either party o r  be a dmis s ible in evidence .  

Thi s  clause  ha s become commonform and was approved 

by Lord Merrivale , P .  in a very ful l and useful j udgment 

in L v .  L [ 1 9 31 ]  P .  6 3  in whi ch he pointed out that s uch 

a clause meant a " final condonation " of all  offences known 

or unkno ,m, or to use the words of Lord Chelms ford L . C .  

in Ro wZ e y  v .  Row Z e y  {1 8 6 6 } L . R . 1 Se . & Div . 6 3; 35 L . J . P .  

& M .  1 1 0  {H . L . }  amounted to an " absolute release " .  

I f  a R os e  v .  R o s e  c laus e  i s  inserted in a separation 

agreement , the partie s  cannot rely on any conduct be fore 



,. 

5 7  

the date o f  the s eparation to  found an action for 

matrimonial relief ; they can only rely on grounds 

available after the agreement . That c laus e  however 

i s  not a l icence for future mi s conduct . 1 0 5  But if 

the other party has repudiated hi s obligations the 

agreement is at an end and the Ro s e  v .  Ro s e  c l ause 

wil l  fall with the agreement . 1 0 6  

( 6 ) Covenant not to Sue 

The prec i s e  ambit of a covenant not to sue depends 

on the width of the c laus e ;  it may cover suits for alimony 

or suits for matrimonial decree s or other reli ef for which 

specific provis ions may have been made in the agreement 

itself ; or it may be an omnibus c laus e  covering all  sorts 

of actions between a husband and hi s wi fe . The c lause , l ike 

11 h . . a· . b h 1 0 7  a o t  er s ,  � s  g�ven o r  �nary construct�on y t e courts . 

1 0 5A covenant not to sue for divorce on the ground 
of future mi sconduct wa s held void in Wor t h  v .  Wor th ( 19 2 4 ) 
2 4  S . R . (N.S . W. ) 1 5 0 . _ 

1 0 6Note the dictrine of revival of pas t  offences  
has been aboli shed by s .  9 ( 2 )  of the Di v o r c e  A c t ,  R . S . C . 
19 7 0 ,  c .  D- 8 .  

1 0 7  Ke e bZ e  v .  Ke e b Z e  [ 1 9 5 6 ]  1 All E . R . l OO--cove-
nant to the effect that either party " • • • shal l not 
mol e st or annoy or insti tute proc eedings for restitution 
or otherwi s e "  he ld not to bar divorce petition ; the 
word " otherwi se " refers to proceed in gs by which the y 
would be compe lled to resume cohabi tation . Tux ford v .  
Tu xfo rd ( 1 9 1 3 ) 4 W . W . R .  8 9 4  ( Sask . ) --agreement bar to 
s uit for restitution ; maintenance wi ll not be increased 
in an action for restitution . 
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However such a covenant may offend public policy 

in respect of variou s  rights which courts have dec ided 

that the spous es cannot barter away . For instanc e,  the 

court has h eld that a covenant not to sue for maintenance ,  

c annot deprive it of its right and pow er to grant alimony 

in a proper case. 1 08 Nor by such a covenant can a parent 
. 

compromis e  the rig hts of the chi ldr en to maintenance, or 

contract away the right to their custody , car e  and contro 1 . 1 0 9 

The effect of an agr eement not to sue for statutory 

or conunon law rights is mor e fully d i s cus s ed in th e n ext 

section . 

1 08 In Mora l l  v .  Mo ra l l  ( 1 8 8 1 )  6 P . D . 9 8  Sir James 
Hann en , P .  held that although a wi f e  had agreed by d eed to 
acc ept an annuity for her ma intenanc e, she was entitl ed 
to s eek p ermanent maintenance on d i s solution of the marriag e, 
becaus e of inc estuous adultery , b ecaus e the adultery wa s 
not a circumstanc e contemp lat ed by h er as a party to the 
de ed ,  as it was not di scov er ed unti l aft er.vards . In Ga ndy 
v .  Ga ndy ( 1 8 8 2 )  7 P . D . 16 8 the husband who had co nuni tted 
adult ery agr eed to pay hi s wif e  an annuity and maintain 
two young est chi ldr en in his custody , and she agr eed not 
to s eek gr eat er maintenanc e. Th e Court of App eal held 
that in the ca s e  of j udic ial s eparation the Legis latur e 
had not g iven the court the pow er to bury s ettl ements as 
they had done in t he cas e  of di vorc es . There was no dum 
cas ta c l aus e and non e was impli ed by public po l icy . Lindley 
L . J .  con s ider ed that the cov enant wa s p r im a  fac i e  j ust and 
that the wi f e  must show that she should b e  r el i eved of it . 
In divorc e ca s es , th e l eading cas e o f  Hyma n v .  Hy ma n [ 1 9 2 9 ]  
A . C .  6 0 1  put the wi f e ' s right to sue for maintenance ,  
notwithstanding h er covenant agains t  such suit , on grounds 
of public policy as  embodi ed in the English Act .  For a 
full di s cus s ion of thi s  cas e see pp . 1 4 4 -1 4 6 . S ee al so 
Sp i l l e t t v. Sp i l l e tt [ 1 9 4 3 ]  3 w . w . R .  1 1 0 . 

1 0 9  
Ho l t e n v .  Ho l te n [ 1 9 2 8 ]  1 D . L . R . 54 6 (Alta . ) ;  

San s um v .  Sa ns um [ 19 5 2 ]  6 W . W . R .  5 2 8  (B . C . ) .  But s tatutes 
have modifi ed thi s  proposition : s ee i nfra ,  pp . 8 4 -8 6 .  
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(7) Contracting out o f  Statutory Ri ghts 

A lawfully wedded wi fe1 1 0  h as been conferred in 

addition to her co mmon law right of maintenance during 

coverture , and by way of an extens ion o f  that right , 

c ertain other rights . 1 1 1  Dower or homestead l egi slation1 1 2  
. 

gives her an inchoate righ t to the ma trimonial home which 

her husband cannot di spos e o f  without her cons ent ; 1 1 3  

1 1 0And i n  Al berta perhaps in the s o l e  instance where 
she is  not avai lable , t he common law wi fe takes bene fit under 
Wor km e n' s Comp e ns a ti o n A c t . Manitoba and B . C .  are however 
more progres s ive in thi s regard : See Wi v e s  & Chi ldr e n' s  
Mai nt e na nc e  A c t ,  R . S . M. 1 9 7 0 , c .  W- 1 7 0 , s .  6 ( co mmon law 
wi fe ' s . enti tlement ) and Fami ly Re l a t i o ns A c t ,  1 9 7 2 , c .  2 0 ,  
s .  1 5 ( e )  de finition o f  spous e  entitled to ma intenance 
includes common law wife . 

1 1 1some of thes e  rights are however reciprocal in 
some provinces  such as Alb erta and Manitoba (dower)  but 
in Saskatche wan and Briti s h  Columbia only wife  i s  entitled . 

1 1 2  S ee Dow e r  A c t ,  R . S . A . 1 9 7 0 , c .  114 . Hom e s t e ad 
A c t ,  R. s . s .  1 9 6 5 , c .  1 1 8 , D ow e r  A c t , R . S . M .  1 9 7 0 ,  c .  D-1 0 0 , 
Homestead Act �  R . S . B . C. ,  ·1 9 6 0, c .  1 7 5  and Wife ' s  Pr o t e c ti o n 
A c t ,  R . S . B . C . 1 9 6 0 ,  c .  4 0 7  a nd common law rights of dower 
confirmed by legi s lation of Ontario and the Martime provinc e s . 
The extent of the property in which dower ri ghts exi s t  vari e s . 
The right i s  al so sub j ect to the s ame g eneral princ iples as  
entitlement to  al imony , vi z . ,  that she  i s  not l iving in  
circumstances dis entitlin q her to  alimony . 

1 1 3The wi fe ' s  cons ent may be di spen s ed with by a 
court order : under certain conditions , among which are 
" living apart from the spouse " and a releas e : Ib i d ,  s .  11 
(Al berta ) ,  s .  3 ( Sask . ) ,  s .  22 (Man . ) ,  and s he may forfeit 

4ower under certain c ircums tance s  such as living apart in 
adultery . There i s  no dower right i f  the wi fe c laims under 
intes tacy . Manitoba ' s  provi s ions ( sections 15 and 1 6 ) are 
mos t  generou s . 
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divorce law ( Di v or c e  A c t ,  R . S . C . 1 9 7 0 ,  c .  D -8, s .  1 1 ) 

gives her a right to maintenance after dis solution o f  

the marriage ; success ion law g ive s her a right t o  inherit 

her husband ' s  property even i f  s he is  j udic ial ly s eparated114  

and i f  her husband has unkindly cut her out o f  his  wil l ,  

s he may cl aim widow ' s  relief under fami ly rel ief leg i slation . 115  

The Uni form Insurance legi s lation o f  Ca nadian province s  

also g ives the wife unattachable bene fits i f  she has been 

named a beneficiary of a life policy . 1 1 6  

Whi le a wi fe c annot contract out of her right to 

maintenance , as wi ll be di scus s ed presently , s ome s tatutes ,  

like the Dow e r  A c t  of Alberta , expres s ly permit her to 

release all her rights in the matrimonial home , 1 1 7  and 

1 1 4But there i s  no reciprocity in Alberta here : 
s ee Dom e s tic  Re la tion s  Ac t ,  R . S . A .  1 9 7 0 , c .  11 3 ,  s .  2 6 . 

1 1 5  R . S . A . 1 9 7 0 , c .  1 5 3 , R. S . S .  1 9 6 5 , c .  1 3 8 ,  R . S . M. 
1 9 7 0 , c .  T-5 0 , R . S . B . C . 1 9 6 0 ,  c .  3 ,  R . S . O .  1 9 7 0 , c .  1 2 6 ,  
etc . 

11 6 See re In s ur a n c e  A c t ,  R . S . O .  19 7 0 , c .  1 9 0 ,  
sections 1 6 4 , 1 6 7 - 1 6 9 ,  1 7 0 ,  1 7 1-1 8 4  and Tn·s ur·a·nce Act of Al be rt.a 
R . S . A .  19 7 0  c .  1 8 7 , Part 6 - s s . 2 4 7- 2 7 4  and Append�x A s s . 2 4 4 -2 6 1. 

1 1 7  R .  S . A .  1 9  7 0 , c . 1 1 4  , s s  • 8 and 1 0  ( 1 )  , ( 2 ) ; 
Harri e s  v .  Harr i e s  [ 1 9 6 3 ]  4 1  W . W . R.  2 3 0  (Man . ) ;  S t ern v .  
Sh ep s [ 1 9 6 6 ]  5 8  w . w . R . 6 1 2 ; aff ' d  [ 1 9 6 8 ]  s . c. R . 8 3 4 . Under 
the Ontario Dow er A c t  provi s ions , a release of dower rights 
would in fact debar her from sharing in husband ' s  e s tate 
on hi s intes tacy under t he D e vo l u tion of Es ta t e s  A c t  and 
also her preferential shar e :  R e  Wi ggins ( 1 9 5 2 ) O . W. N .  6 6 . 
R . S . S . 1 9 6 5 , c .  1 1 8 , s .  1 9 ; R . S . M. 1 9 7 0 , c .  D- 1 0 0 , s s . 6 ,  
23 and 2 4 ; Wife ' s  Prote c ti on A c t  ( B . C . ) s .  1 1 ; clauses  contracting 
out of statutory rights are strictly cons trued : See Re 
Da l ton ( 1 9 3 4 ) O . W . N .  6 9 1 ;  Re Win t e r s  ( 1 9 54 )  O . W . N .  7 2 6 ; 
R e  Drap e r  ( 1 9 5 6 ) o . w . N .  1 0 6 . For a very interesting and 
he lpful discus sion of the origin and extent of the dower 
rights in wes tern Canada , s ee Dean Bowker ' s  pioneer article 
in 1 9 6 1  Alberta Law Review 5 0 1 -5 1 5 . 
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s .ome others bar her rights where she ha s been gui lty o f  

misconduct . 1 1 8  Where the s tatute i s  s ilent , courts i n  some 

case s have held that a wi fe may val idly contract out of 

her statutory entitlement. Thus in Re Ri s t  Es t a t e  [ 1 9 3 9 ]  

1 W . W. R .  51 8 the Alberta Supreme Court , Appel late Divi s ion 

and in R e  Jan e 's Es ta t e  [ 1 9 5 0 ]  2 W . �. R .  3 1 3 , the Briti sh 

Columbia Supreme Court , held that a re lease of right to 

inheritanc e wa s effect ive ; and in Hen de rs on v Nor th e rn 

Tru s t Co. [ 1 9 5 2 ]  6 W . W . R . 3 3 7  ( Sask . ) an infant wi fe was 

held to have val idly contracted out of her rights under the 

In t e s ta t e Su c c e s s i on A c t  o f  S �skatchewan . 1 1 9  

1 1 8  
· R . S . A . 1 9 7 0 , c .  1 1 2 , s s . 8 ,  10  ( 1 ) ; R . S . S .  1 9 6 5 , 

c .  1 1 8 , s .  3 ;  R . S . M. 1 9 7 0 , c .  D- 1 0 0 , s .  2 2. In t e s ta t e 
Suc c e s s i on legi s l ation of Alberta ( R . S . A. 1 9 7 0 , c .  1 9 0 , ·  
s .  1 8 ) ; Saskatchewan ( R . s . s. 1 9 6 5 , c .  12 6 ,  s .  2 0 ) ; B . C . 
( R;s . B . C . 1 9 6 0 , c .  3 ,  s .  11 5 ) ; and fami ly relief legi s lation 
( R . S . A .  1 9 7 0 ,  c. 15 3 ,  s .  4 ( 5 ) ) ;  R . S . S .  1 9 6 5 , c .  1 2 8 , s .  9 ( 8 ) ; 
R . S . M. 19 7 0 , c .  T- 5 0 ,  s .  3 ( 3 )--wi fe ' s  character and 
conduct to be taken into conduct ; cf . R . s . o. 1 9 7 0 , c .  1 2 6 ,  
s .  9 where it i s  an abso lute bar . 

1 1 9 The adequac y of maintenance provided in the 
s eparation agreement i s  really i mmateri al , although the 
Saskatchewan Court in thi s case went to great lengt hs to 
show that in the ci rcumstances of the cas e  the wi fe who 
had di s entitled herself  to alimony by her adultery and 
b irth of i l legi timate chi ld soon after marrying her o ld 
man , she was prop erly provided for . In thi s case the 
Dep endan t s  Re l i e f  A c t  did not apply . In view of the fact 
that a husband can effective ly bar inheritance rights by 
making a wi ll conforming to the Wi l ls A c t , it really cannot 
be doubted that a release of rights i s  valid . Widow ' s 
claim can only be under fami ly relief legis lation . S ee 
also R e  Sc hoop ( 1 9 4 8 )  o . w . N .  3 3 8. For a cri tici sm of thi s 
case , see Vol . I I I  of the Ontario ' s  Study on " Property Sub j ects " 
at pp . 4 8 1 - 8 2 . 
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In the cas e  of a l imo ny ,  it was he ld i n  the 

leadi ng E ng li sh ca se o f  Gandy v .  Gandy �8 8 2 )  7 P . D .  

1 6 8  by the Court o f  App eal that a s eparati o n  agreeme nt 

was a n  effec tive a nswer to a wife ' s  c laim under the 

Ma tP imoni a Z  Cau s e s  A a t  1 8 5 7  ( 2 0  & 2 1  Vict . c .  8 5 , s .  3 2 ) , 

she havi ng sued for j udicial s eparatio n.  I n  that cas e , 

Jes s el M . R .  s aid that "public policy requires that 

co ntracts should be kept a nd cove na nt s  fulfil led . "  

Although thi s case was s everely cri tic i zed i n  later ca ses  

a nd especially by the Hous e  of Lords i n  Hyman v .  Hyman 

[ 1 9 29 ]  A . C .  6 0 1 ,  it ha s never been overruled . 1 2 0  I n  

Bi s hop v .  Bi s hop ( 1 8 9 7 )  P .  1 3 8  Li ndley L . J .  who had agreed 

with Je s s el M . R . i n  the Gandy case , poi nted out at p .  1 6 � 

that i n  Gandy v .  Gandy " nothi ng v1as decided r e specti ng a ny 

of the statutory powers of the divorce court i n  sui ts 

for di s solutio n of marriag e . "  Thus a distinctio n was 

made betwee n ca s e s  i nvolvi ng divorce and tho s e  i nvolvi ng 

j udicial s eparatio n, a nd i t  would appear that the authori ty 

of Gandy v .  Gandy though shake n has bee n left u nimpaired . 

I n  the wr iter ' s  opi nio n, the dec i s io n i n  t hat case i s  sou nd .  

It i s  ofte n true to sa y that the sole reas on for bri ng i ng 

a suit for j udicial s eparation i s  to attack the mai nte na nce 

provis io ns i n  a s eparatio n agreeme nt for the court ' s decree 

otherwi se does not mat erial ly add to or subtrac t from 

the status of the marriage . One could go eve n further a nd 

say that the remedy of j udicial s eparatio n i n  view of the 

1 2 �s e e  pp . 51 �53 s upPa , e spec ial ly the veheme nt attack 
by Lord Shaw of Du nfermli ne who co ns idered the whole o f  
the Gan dy cas e  was a mi stake . The Hous e  o f  Lords took the 
view that as a ma tter of pr inc iple the power of the court 
g ive n by statute to award mai nte na nce was the same i n  
j ud icial s eparatio n  a s  i n  divorce ; however thi s was not 
bor ne out by the la nguage used i n  the Acts there u nder 
co ns ideratio n. 
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modern developments in divorce law, s hould b e  abol i shed . 

If  the parties need increa s ed maintenance ,  the better 

solution would be to p ermit vari ation of separation agree

ments under certain circumstanc e s , rather than to under

mine the agreement by the back door . 

If the wi fe has grounds for and s eeks divorce , 

however , it i s  now s ettled that t he divorce court i s  not 

fettered by the separation agreement in its discretion 

in awarding maintenanc e .  As S ankey , L . J .  in Hyman v .  

Hyman , Hug h e s v .  Hug h e s  [ 1 9 2 9 ]  P .  1 at 7 8 -7 9 puts i t , 

It i s  impos s ib l e  to fetter the di scretion 
. [of the j udge ]  where there are chi ldren 

of the marriage--divorce , chi ldren , alimony 
are inextricab ly mixed up together , and 
the j uri sdiction of the divorce court 
refers to delicate matter s which cannot 
be treate d as you would treat a contract 
for the sale of goods • • • . the partie s  
to a contract of marriage are not at 
liberty to do as they l ike with regard to 
the contract .  There are pub l ic and 
national interests to be concerned . 

In affirming the dec i s ion of the s even-man Court 

of Appeal ( in which two j udge s  had di ss ented ) Lord Atkin 

in  the Hous e  of Lord s  [ 1 9 2 9 ]  A . C .  6 0 1 struck at the heart 

of the matter ; at p .  6 2 8 - 2 9  he s aid: 

When the marriage is  di s so lved the duty to 
maintain ari sing out of the marriage then 
disappear s .  In the abs ence of any statutor y 
enactment the former wi fe would b e  le ft 
wi thout any provi s io n  for her maintenance 
other than recours e  of the poor law 
authoritie s . In my opinion the statutory 
power s o f  the court were granted partly in 
the pub l ic interest to provide a sub s titute 
for thi s  husband ' s  duty of maintenance and 
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to prevent the wife  from being thrown 
upon the public for support . If  thi s 
be true , the power of the court in thi s 
respect cannot be restricted by t he 
private agreement of the parties . In 
my view no agre ement between the spou s e s  
c a n  prevent the court from cons idering 

6 4  

the question whether in the circumstance s  
o f  the particular case i t  shal l  think fit 
to order a hus band to make some rea sonable 
payment to the wife " having regard to her 
fortune , if any , to the abi l ity of her 
husband and to the conduct of the parties . "  
The wife ' s  right to future maintenance i s  
a matter o f  public I�ncern which she 
cannot barter away . 1. 

The same reas oning wil l  apply in Canada ; mder the 

Divor ce A c t ,  R . S . C .  1 9 7 0 ,  c .  D- 8 ,  s .  11, the court i s  given 

complete di scretion by Parliament to award maintenance to 

e i ther spous e  having regard to a number of behavioural , 

financ ial and other f actors . 

Under the " lazy husband 11 laws , however , statutes 

in some j urisdictions expre s s ly provide that where the 

sums agreed to be pai d by a husband are inadequate to 

maintain a reas onable s tandard of living , or i f  he i s  

in  default i n  making payments ,  the wi fe may ask the 

court to set as ide the agreement or without doing so seek 

. d . f h . . t f . d t 1 2 2  a ma1ntenance o r  er 1 s e 1 s  1nnocen o any m1s con uc . 

1 2 1  · t t·  a· · K b 1 For an 1n ere s  1ng 1 s cus s 1on see er  e , 
Con trac ting ou t of t h e  R i g h t  to Fur t h e r  Suppor t (Faculty 
of Law Rev . 13 0 at 13 3 )  (19 6 2 ) 1 (Vol . 2 0 )  • 

1 2 2see , e . g . , D e s e r t e d  Wiv e s  and Chi l dr e n 's 
Mai n t enanc e A c t� R . S . S .  19 6 5 ,  c .  3 4 1 , s .  1 0 ; Wi v e s  and 
Chi l dr en ' s  Mai n t enan c e  A c t ,  R . S . M .  1 9 7 0 ,  c .  W-1 7 0 ,  s . l 6 .  
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other obj ects of hi s love and affection should b e  

res tricted , otherwis e  hi s widow wil l  b e  forever barred 

and left to the mercy of wel fare legislation . ( The same 

provi sion should app ly where a wi fe has di spo sed of her 

property wi th no cons ideration for her husband . )  I f  

however in " contracting out " agreement the testator has 

made adequate provi s ion for the wi dow after hi s death , 

there i s  no need to re sort to dependent relief leg i s lation . 
1 2 4  In Re An derson ' s  Es ta t e  [ 1 9 3 4 ]  1 W . W . R . 4 3 0  the 

Appellate Divi sion of the Alberta Supreme Court dismi s s ed 

a wi dow ' s application on the ground that s he had not 

s atis fied t he onus upon her to prove that it was j u st and 

equitable for an allowance to be made to her out of the 

e s tate of her deceased husband and contrary to hi s wi ll . 

In Dow er v .  Pub l i c  Tru s t e e  [ 1 9 6 2 ]  3 8  W . W . R .  12 9 the 

Alberta Supreme Court dismi s sed an action by a widow to 

s et as ide the trans fers or gi fts o f  property made by her 

husband during hi s l i fetime . The trans fer s  were attacked 

under 1 3  El i z .  c .  5 al leging an intent to defeat her c laim 

to a " fair " or " prope �" share of her husband • s e s tate under 

the Fami ly R e l i e f  A c t. It was held that the latter A c t 

1 2 4 s 1 . . d , "1 • f . . e e  a s o  1n R e  W� ow s Re��e A c t , 1n Re R�s t 
Es t a t e  [ 1 9 3 9 ]  1 W . W . R .  5 1 8  (Alta . App . Div . ) ;  O li n  v. 

Perry ( 1 9 4 6 )  E. R .  5 4 ; Smi th v .  Na tiona l Tru s t Co. ( 1 9 5 9 ) 
1 5  D . L . R .  ( 2d )  5 2 0 .  See also R e  Haw l e y  Es t a t e  ( 1 9 6 2 )  
3 8 W . W . R.  3 5 4 ( Sask . ) ;  R e  Edw ards Es ta t e  ( 1 9 6 1- 6 2 )  3 6  
w . w . R .  6 05 (Alta . ) .  -
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I t  has been decided by the Canadian Supreme Court in 

Fin d l ay v .  Fin d lay [ 1 9 5 2] 1 S . C . R. 9 6  that a wi fe is not 

required to elect conc lus ive ly between suing on the 

agreement and under such an A c t  of the Leg i s l ature . 1 2 3  

Since Part 4 of the Alberta Dom e s ti c R e la tion s  A c t ,  
. 

R . S . A . 1 9 7 0 ,  c .  1 1 3 , i s  s i lent on the effect of a 

s eparation agreement , it would appear from the require-

ment of "wi lful neglect " in s ection 2 6 { 1 )  that such a 

cours e  i s  not open to the wi fe in thi s province ; she 

wi ll not get a protection order from the mag i s trate ' s  

court . Thi s difficulty should be removed not by legi s 

lation o n  Saskatchewan and Man itoba lines but by provi si on s  

for variation of s eparation agreements . In a separate 

paper on the Dom e s t i c  R e la tions A c t  of Alberta it has been 

proposed that the benefi �s of Part 4 l egi s lation should 

be avai lab le to the husband as we ll where a financially 

s tronger wife de serts him and he i s  or he and their children 

are left without the means . 

In the case o f .a widow ' s entitlement to relief 

under fami ly relief leg i s lation , a much stronger argument 

can be made f or not allowing a wife to contract out of 

her s tatutory rights i f  adequate maintenance is not provide d 

for her by the agreement ; on the groun ds of public policy 

a husband ' s  absolute power to dispo s e  of hi s property to 

12 3see pp . l 0 4 -113  i nfra for further di scus s ion o f  
thi s enactment . There i s  a case for Uniformity o f  
Le gi s lation on thi s matter among the s everal provi nc e s  
presently enforcing maintenanc e orders under the 
R e c ip roca l Enforc em en t of Mai n t e n an c e  Ord e r  A c t s .  
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confers n o  legal o r  equitable right t o  a share o f  

dec eased ' s  estate and therefore 1 3  Eli z . ,  c .  5 ,  has no 

application . Ri ley J .  observed : 

It may well be s ocial ly undes irable to 
allow a husband to deliberately 
impoverish hims elf  by d enudi ng himself 
of we l l  nigh all hi s a s sets during hi s 
li fetime to the point that an app l ication 
under the Fami ly Re l i e f  A c t  would be 
abortive ; and I quite conc ede that the 
State may wel l  have an intere st in s eeing 
that a husband carries out hi s respon
sibi lities for the support o f  hi s wife 
and his dependants ,  both during hi s l i fe 
time and fol lowing hi s death--an interes t  
in the avoidanc e of penury- -an interes t  i n  

.a workable Fam i ly Re l i e f  Ac t .  Tha t, o f  course 
is  a matter for the Legi s lature and not for 
the courts . {at p .  14 2 )  

It  i s  recommended that where an agreement was 

fair and fairly obtained , the contracting out provi sions  

s hould in  all cases be held val id and effectual , and 

the re should be legi s lation according ly . 

Profes sor Bora La skin {as  he then was ) points out 

in an i lluminating articl e  ( 1 6  Canadian Bar Review 6 7 6 )  that 

the dependent re lief A c ts o f  the var iou s province s  do 

not go as far a s  permi tting a widow to obtain maintenance 

o ut of a tes tator ' s  e state , where she ha d been adequately 

provided for in a s eparat ion agreement . However ,  he say s , 

thi s doe s  not mean that she can contract out o f  her r �ghts 

under that A c t; what i t  means i s  that where she ma ke s  an 

application the court may consider the provi s ion made for 

her in that agreement and only if it were inadequate wou l d  
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it s et aside the covenant ( 1 6  Canadi an Bar Review 

68 9 -9 0 ) . 1 2 5  

RECOMMENDATION #4 

THERE SHOULD B E  NO DISTINCTION BETWEEN 
SUCCESSION AND FAMILY RELIEF·LA WS� A ND 

68 

THE SPO USES SHO ULD BE A T  LIBERTY TO CONTRA CT 
O UT OF A LL STAT UT ORY RIGHTS . IF HOWEVER 
A LIMONY PA YMENTS ARE EXPRESSED TO CONTINUE 
F OR THE DURA TION OF THEIR JOINT LIVES� THE 
PAYEE SPO USE SHOULD BE ENTITLED TO HA VE 
PA YMENTS CONTINUED IF THERE IS NO OTHER 
LA WFUL WA Y SHE CA N MAINTA IN A DECENT 
STA NDARD OF LIFE . THIS MA Y BE DONE BY 
VARIATION OF THE PERIOD FIXED BY THE 
A GREEMENT . 

( 8) Provi s ions for Chi l dren ' s  Maintenance and Custo dy 

Another mos t  controver sial provi s ion of a s eparation 

agreement relates to the mai ntenance and cus tody of 

chi ldren . As the Morton Royal Co mmi s sion point s out , 

Of the problem s  resulting from the di s 
solution o f  marriage none i s  mo re serious 
than that of trying to ensure the future 
wel l-being of the chi ldren . 

Cmd . 9 6 7 9 , Par a • 3 6 0 , p • 1 0 3 • 

125one shoul d b ear in mind that the fami ly relief 
l eg i s lation ma y di squal ify a dependent from maintenance i f  
s he o r  he was s eparated from her o r  hi s spous e  and l iving 
in adultery : see leg i s lation cited in s up ra , fn . 1 22 : Re 
Car ey  ( 19 4 6 )  O . R . 1 7 1 ;  c f .  O l i n  v .  Pe rry ( s upra , fn . 1 2 4 ) . 
It  would appear therefore that while a widow may not 
contract out of her right to family relief , she may forfeit 
that right by her mi s conduct--by living in a dultery after 
separation from her husband , or in some cases as in Ontario 
by living apart in c ircums tances  di s entitling her to alimony 
( i . e . , by her desertion , cruelty or adultery ) . 
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an observation which is true in al l typ e s  of marriage 

breakdown whether or not it ends in divorce . The parents 

proceed on the ba s i s  that they have the sole right to 

decide matters of maintenance and custody of their 

children , and in  the great maj ority of cas e s  thi s must 

b e  so ; i f  there i s  an agreement between the parents , a 

court exerci s ing matrimonial j uri sdiction should not go 

behind the agreement and import prin cipl e s  which it i s  

cal led upon to apply in other type s  o f  j uri sdiction , 

such as  tho se invoked in proceedings un der various chi ld 

wel fare legis lation . 1 26 It s hould enquire into the 

wel fare of the chi ld only when one o f  the parties 

aon te s ts i t  in proceedings under the Divor c e  A c t� 

R . s . c.
· 

1 9 7 0 ,  c .  D- 8 ,  s .  9 ( 1 )  ( e ) 1 2 7  or in proceedings 

1 2 6E. g . , Chi l d  We lfar e A a t ,  R . S . A . 1 9 7 0 , c .  4 5 . 
As Bowen L . J .  say s  in  Re Agar-E Z Z i s  ( 1 8 8 3 }  2 4  Ch . D .  
3 1 7  " It i s  far better that p eople should be left free , 
a nd I do not believe that a Court of Law can bring up a 
chi ld as success fully a s  a father , even if  the father 
was exer ci s ing hi s di s cretion . • • in a way which 
critic ' s  might condemn . "  

1 2 7The D i vor a e  A c t  provides that where a decre e 
i s  sought on the grounds o f  marriag e  break down ( i . e . , 
under s ection 4 ( 1 )  the court must refuse the decree i f  
it would pre j udi cial l y  affect the making of reasonable 
arrangements for their maintenanc e :  Perha ps when they 
ha ve e xecuted a s ati s factory s eparation agreement , thi s 
requirement i s  compl i ed with . Although Profes sor Olive 
Stone sugges ts that there should be adequa te follow up 
machinery to s ee that the term s  of the agreement are 
compli ed with , it is submitted that such machinery should 
not be under the divorce j uri s di ction o f  the court but 
under the general chi ld welfare j ur i sdic tion .  See her 
article in ( 1 967 ) 6 We s tern Ontario Law Rev . at �1. 
S ee Also Profes sor Pa yne ' s  critici sm of thi s area of 
the law in hi s paper on the Div or c e  A c t  (Canada ) 1 9 6 8 , 
(mimeographed " Aug . 1 5 , 1 9 6 9 )  at pp . 3 7- 4 0 ) . 
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directed to cus tody and maintenan ce on ly , and award 

1. f h . 1 2 8  re  1e on t e mer 1ts . 

(a) Maintenance 

It i s  now wel l  s e ttled that the father is  primarily 
. 

liab le to maintain t he chi ld of the marriage and that thi s 

obl igation does not terminate upon d ivorce . 1 2 9  The child 

has an independent r ig ht of support at law and the mother 

cannot bargain away her right to apply to the court for 

the chi ld ' s maintenance . 1 3 0  Her covenant not to cl aim 

maintenance for the child i s  �oid . 1 3 1  But the parents 

may agree to give the chi ld , or on its account , more than 

12 8 see fn . 1 3 9 re Ontario Bill impos ing duti e s  o
.
n 

of�icial guardian . 

129
PooP

.
Re l i e f  A c t ,  16 0 1 , s .  7 ,  as  incorporated 

in the Mai n tenan c e  OrdeP A c t ,  R . S . A .  1 9 7 0 , c .  2 2 2 , sections 
J and 4 .  Ma t tson v. Ma t ts on ,  [ 1 9 7 1 ]  3 W . W . R .  4 2 8  ( Sask . )  
held that even though the mother had a large income and 
the father le ss , the father i s  re quired to pay maintenance 
to the chi ld whos e  custo dy was granted to the mother ; 
thi s notion is bas ed on t he Poor La �.v of a soc iety that has 
long been extinct .  For a hi story of the Poor Law of the 
1 7th century , see Na t i on a l  As s i s tan c e  Board v .  Wi l ki n s on 
[ 1 9 5 2 ]  2 Q . B .  6 4 8 ;  2 Al l E . R . 2 5 5  p er Lord Goddard C . J .  

and L .  Nevi lle Brown in 1 8  Modern L .  Rev . 11 0 -1 1 9 .  
Provincial and divorce legi s l ation have of cours e  extended 
the enti tlement of maintenance to chi ldren in other c ate
gories such as illegi timate chi ldren , children to whom 
the man i s  i n  loco p aP en t i s � etc. 

130 Ho l ten v .  Ho l t en [ 1 9 2 8 ]  1 D . L . R . 5 4 6  (Alta . ); 
San s um v .  San s um [ 1 9 5 2 ] 6 W . W . R .  5 2 8  ( B . C . ) .  

131
B e nn e t t  v .  B e nn e t t  [ 1 9 52 ]  1 K . B .  2 4 9  a t  2 5 5  ( C . A . ) ;  

Goodin son v .  Goodin son [ 19 5 4 ]  2 Q . B .  1 1 8  ( C . A . ). 
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what the law would consider adequate for its maintenance , 

and for a longer durati on , but the chi ld cannot under 

the doctrine of privi ty of contract1 3 2  enforce the right 

conferred by the contract unles s  there is a declaration 

of trus t1 3 3  or , being competent to c ontract i t  i s  a party 

to the contract under seal , for the� even though the child 

is a volunteer the deed di spenses with any need for 

cons ideration ( Cannon v .  HaP t le y  [ 1 9 4 9 ]  1 All E . R . 5 0 ) . 

For the same reason the right o f  the chi ld does not depend 

on the adherence to the agreement by either parent , so 

that i f  the mother who has been granted cus tody refus e s  

to perform her part o f  the bargain , e . g . , b y  refusing 

acc e s s  to the chi ld , the chi ld ' s  rights are not terminated ; 

however its rights are not under the contract but at law . 1 3 4  

And the chi ld can look t o  the mother t o  the extent that · 

the father i s  unab le to meet hi s l egal ob ligation under 
1 3 5  

the Poor La� . 

The chi ld ' s  inab i lity to enforce the contract in 

its own right where the mother for the sake o f  " tran

qui lity "  neg lects to exerci se the right , or i s  disentitled 

132
T� e e d l e  v .  A t ki n s on ( 1 8 6 1 )  1 B & S 3 9 3 ;  1 2 1  E . R . 

7 6 2 ;  Dun lop v .  S e lfri dg e s  [ 1 9 1 5 ]  A . C .  8 4 7 ; ScPu t ton s v .  
Mi d land Si l i con e s  [ 1 9 6 2 ]  A . C .  4 4 6 ; [ 1 9 6 2 ]  1 All E . R . 1 

133Gan dy v .  Gan dy ( 1 8 8 5 )  3 0  Ch . D .  5 7 ; Tom l i n s on v .  
G e Z Z  ( 1 8 3 7 )  6 Adl . & El . 5 6 4 ; I n  R e  S c h e b s m an [ 1 9 4 3 ]  
2 All E . R . 7 6 8  (C . A . ) .  

134 Shoot v .  S hoot and Hun t v .  Hun t ( s up P a , fn . 9 3 ) . 

135 
SupPa , fn . 1 2 9 . 
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by her breach to do so , may prej udice it , e specially 

where the father had been generous , for the considera 

tion s which the law would take into account might vary ; 1 3 6 

and they may only be for the dunation of the chi ld ' s 

minority under that Act .  It o ften i s  true to s ay that a 

father would tend to make more l ibe�al provi s ion for a 

chi ld under an agreement ( than for hi s wife) but if he 

is forced to provide by a court order he would be far les s 

wi lling to do so . And a court general ly takes the view 

that its  power to force a father to make generous allowance s  
. t . t d 1 37 � s  re s r�c e • 

Giving the chi ld an independent and unqualified 

right of action under a s eparation agreement may in 

some cas e s  prej udice any future reconciliation of the 

parents ( and a chi ld who ha s been generous ly provided 

for may sometimes be ins trumental in preventing such a 

1 3 6see s .  3 ( 2 )  Mai n t e nan c e  Order A c t  ( s upra , fn � 2 9  ) ,  
which defines maintenance to include food , c lothing , 
medical aid and lodging . The court may however cons ider 
the financial circumstance s  o f  the father . 

1 3 7 h d l  t h 1 d l  1 ' I  T e 1vorc e  cour owever � s  now � sp ay�ng a 
r egrettable tendency that the obligation to maintain a 
chi ld i s  higher under the law when the marriage breaks  up 
than when it subsi s ts : Crump v .  Cr ump [ 1 9 7 1 ] 1 W . W . R . 
4 4 9  (Alta . App . Div . ) ;  Ja c ks on · v .  Ja c ks on [ 1 9 7 3 ]  2 9  D . L . R . 
( 3d) 6 4 1  ( s . c. c. )  which also held that a divorce court 
knows of no age limitation . The court ' s  tendency i s  p erhap s 
due to its unconscious des ire to compensate the chi ld so  
far  as money can do i t  for the emotional problems that 
might develop as a result of the breakdown of its parents ' 
marriage ! f 
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reconciliation ) and it wi ll run counter to the wel l  

e s tablished rule that o n  reconc i li ation and recohabitation 

of the spouses a s eparation agreement falls  in its  

entirety , except as  to those arrangements which are 

cons trued to be permanent , e . g . , s ettlement , trans fer 

of property , etc . 1 3 8 In many cas e s  .however the chi ld 

would be in a better financial po si tion and its future 

plans  would not be frus trated by its  mother ' s  breach o f  

contract .  Although thi s  may mean that the mother would 

be able to break the provi s ions rel ating to acces s ,  etc . , 

with impuni ty , i t  at least ensures that the chi ld does 

not suf fer the consequence s  o f  i ts mother ' s  breach . Thi s 

i s  no doubt an important cons ideration , but it i s  submitted 

that the preferable so lution would be to make the mother 

j ointly and severally liable for the maintenance of the 

child rather than forc e the father to shoulder the entire 

burden ; it is more in accord with modern realities and it 

would recogni z e  what the father was not the sole caus e for 

bringing the child into exi stence ! 1 3 9  In divorce situations 

1 3 8  R-e Sp ar k s  Trus ts ; Sp ar k v .  Mas s y  ( 1 9 0 4 )  1 Ch . 
4 51 ; 2 Ch . 121  C . A. ( Settlement in favour of children not 
affected by termination of s ep aration ) . The different 
effects of the two type s  of agreement , a s eparation agree
ment s impliciter and a separation agreement whi ch is in 
the nature of a settlement , are di s cussed at pp . 1 3 2-1 4 0  i nfr a . 

1 39 s ee the Recommendations o f  the Morton Royal 
Commi s sion ( Cmd .  8 6 7 8 )  at para . 5 6 9  (pp . 1 5 3- 1 5 4 ) to the 
e ffect that courts should have power to make orders against 
the mother as wel l  as the father . There is presently a 
Bi ll (No . 1 0 0/1 9 7 2 )  b e fore the Ontario Legi s lature imposing 
a duty on the off icial guardian to investigate and report 
to the court upon all matters relating to the custody , main
tenance and education of a chi ld under 1 6  years of age , or 
16 or 17 ye ars of age in certain c ircumstance s .  The Engli sh 
[Continued on next page . ]  
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s ection 11  of the Di vor a e  A a t , R . s . c. 1 9 7 0 , c .  D- 8 ,  

i s  broad enough to allow the court to apportion liability 

in thi s way . It would probably ensure that the mother wil l  

not violate the terms of the contract .  

RECOMMENDATION #5 

THE LA W SHO UL D  RECO GNI ZE THAT THE FA THER 
A ND THE MOTHER ARE J OINTLY A ND SEVERA LLY 
LIA BLE F OR THE MA INTENANCE OF THE CHILD . 
THE RESPONSIBILITY IN THE FIRST PLA CE 
SHOULD BE THAT OF THE PARENT HA VING 
PHYSICA L CUSTODY OF THE CHILD�  WITH A 
RIGHT OF A CTION A GAINST THE OTHER PARENT . 
THE OBLIGATIONS OF THE PARENTS T O  MAINTAIN 
THE CHILD SHOULD BE NO HIGHER WHEN THEY 
ARE SEPARATED THA N  WHEN THEY WERE LIVING 
TOGETHER . IN THE ABSENCE OF A SPECIFIC 
A GE LIMIT� THE OBLIGATION SHO ULD TERMINATE 
WHEN THE CHILD REA CHES THE A GE OF MAJORITY 
AS PRESCRIBED BY VARIO US PRO VINCIAL LEGIS
LATION . 

( b )  Guardianship 

In matter s of 9us tody , care and control and other 

incidents of guardianship the father at common law had 

almo s t  as sweeping powers as the p a tr i a  p ot e s tas of the 

Roman father . " The law �, " said Lord Eldon , in We l l e s  Z. e y  

v .  Duke  of B e aufor t ( 1 8 2 7 )  2 Rus s  1 ,  2 1  ( 3 8  E . R . 2 3 6 , 2 4 3 ) , 

make s the father the guardian of his chi ldren by nature 

[ Continued from page 7 3 . ]  
Divorce Court already ha s power under Rule 4 4 ( 3 )  of the 
M . C . A . Rules 1 9 5 0 , to order s eparate repre sentation of  
the children in  matters of s ecured provi s ion , settlement 
of a wife ' s  property i f  it cons iders that their interes ts 
i:nay be adversely affected . In Par,�. 3 9 7  {p . 1 12 ) the 
Royal Commis s ion recogni z e s  that it may be nec e s sary to 
order separate repre sentation in cus tody matters and it 
has so  recommended ( para . 9 2 7 , p .  2 4 3 ) . See the interesting 
solution in Han s foPd v .  Hans ford et al ( 1 9 7 2 )  3 0 D . L . R . ( 3d )  1 9 2  
where Gal ligan J .  directed that payments for the support of 
children be made by the father into Court , on notice to the 
official Guardian , as the mother was not keen on as serting thos e  
rights . 

J'" 
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and nurture . "  He could not derogate from hi s right s ; 

any attempt to do s o  would contravene public policy . 

Hence an agreement by the father to give custody to the 

mother was invalid1 4 0 and i f  founded on a s ingle con

s ideration , would vitiate the entire s eparation agreement : 

Van s i t tar t v .  Vans i t tar t ( 1 8 5 8 ) 2 7  L . J .  ( N . S . ) Ch . 2 2 2 ; 

aff ' d  2 8 9  by Court o f  Appeal ; Hun t v .  Hun t ( 1 8 8 4 )  2 8  Ch . 

D .  6 0 6  per Bowen L . J .  at 6 1 2 . The wi fe was a mere 

chattel and for all practical purpos e s  her identity a s  

well as  her property merged i n  that o f  her husband . 

In matters of religious education , it wa s well 

settled that the wi shes  of the father must be enforced 

by the court unles s  there i s  s ome s trong reason for 

di sregarding them ; in cons equence a widow may find 

hersel f compe lled to bring up her chi ld in a religion . .  

which she abhors :  In Re . MeGra t h  ( i n fan ts ) [ 1 8 9 3 ] 1 Ch . 

1 4 3 ; in Re Sean lan ( 1 8 8 8 )  4 0  Ch . D . 2 0 0 .  The problem i s  

1 4 0 Lord S t . John  v .  Lady S t . Jo hn ( 1 8 0 3 ) 11  Ve s . 
5 2 6 ; 3 2 E . R . 1 1 9 2 ; Hop e v .  Hop e ( 1 8 5 7 } 8 DeG . M .  & G .  7 3 1 ;  
4 4  E . R .  5 7 2 .  See also King , L . C .  in ex p ar t e  Hop k i n s  
( 1 7  32 ) 3 P • Wms • 1 5  2 ; 2 4 E • R .  1 0  0 9 ( Ch . } at 1 5  4 ( E . R .  1 0 0 9 -
1 0 ) . :Dn B l i s s e t • s  case in the King ' s  Bench court ( Lof ft 7 4 8 ; 
9 8  E . R .  8 9 9 }  Lord Mans field stated ( at p .  7 4 9 ;  E . R . 8 9 9 )  
that the natural right i s  with the father ; but i f  the 
father i s  bankrupt , i f  he contributed nothing for the 
child or family , and i f  he be improper ( for such conduct 
a s  was suggested at the Judge ' s  Chambers } the court wil l  
not think it right that the chi ld should b e  with him . In 
King v .  Gre en hi l l  ( 1 8 3 6 )  4 Ad . & E .  6 2 4  ( 11 1  E . R. 9 2 2 } 
Lord Denman held that the father ' s  adulterous connection 
which s ti l l  continued wil l not entitle the court to hand 
over custody to the mother , i f  it appears that he has never 
brought the adulteres s  to hi s hous e  or into contact with 
hi s chi ldren and doe s not intend to do so . 
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acute i n  mixed marriages which break up due to divorce 

or death and the chi ld has been brought up in religion 

different from the mother ' s .  And even an agreement s ur

rendering the chi ld to a different religion was retractable , 

a s  in Qu een v .  BaPnaPdo [ 1 8 9 1 ]  1 Q . B .  1 9 4 . In that cas e 

the Roman Catholic mother of an i l l�gitimate child had 

agreed with Dr . Barnardo that the chi ld should be taken 

care of by his Home in the Protestant faith and after 

eighteen months wi thdrew her consent . Lord Esher points 

out : 

The law i s  perfectly c lear that parents 
cannot bind thems elve s by any such agree
ment . No such agreement can deprive a 
parent of the right of absolute control over 
hi s or her own chi ld . Thi s  applies pre
c i sely to the mother of  an i l legitimate 
chi ld . The court i s  bound to give effect 
to the wish of the mother , unless there i s  
some good reason to the contrary . 

(p . 2 0 8 ) 

The father was also entitled by statute ( 1 2  Car . 2 ,  

c .  2 4 ) to di spo s e  o f  the guardianship of hi s chi ldren 

under 21 by wi l l ;  such a dispo s i tion wi ll be binding "unles s 

s ome mi sbehaviour be s hown in  the guardianship in which 

case it being a matter of trust the court had a superinten

dency over i t "  ( Lord Macclesfield L . C . , in the case of M� . 
Jus ti c e  EyP e  v .  Co un t e s s  o f  Shaft e s buPy ( 1 7 2 2 )  2 P .  Wms . 

1 03 at 1 0 7 ; 2 4  E . R .  6 5 9  at 6 6 0 ) . 

The Court of Chancery representing the Sovereign 

as p a r e ns p a tria e �  however , exerci sed from early times a 

j uri sdic tion quite independent of  the common law ; it had 

power to take the children from the father and g ive them 
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Now , upon what doe s Lord Somers , upon 
what doe s  Lord Nottingham , upon what doe s  
Lord Hardwicke , upon what doe s every 
Chancellor , who has been si tting on the 
bench , in the Court of Chancery s ince 
that time , p lace the j uri sdi ction ? They 
a ll say , that it i s  a right which devolve s 
to the Crown , as p ar e n s  p a tr i ae and that 
it i s  the duty of the Crown to s ee that 
the chi ld i s  properly taken care of . 

(p . 1 3 0 ;  E . R . 1 0 8 1 )  

7 8  

And in affirming the deci sion o f  Lord Eldon , L . C . , the House 

o f  Lords held that the Court o f  Chancery has j uri sdiction 

to appoint a guardian for infants , being wards o f  the court , 

excluding the father ; and upon evidence that the father 

was living in a s tate of adultery , and had encouraged 

hi s children in swearing , keeping low company , etc . , a fit 

case  to exerci s e  the power to exclude him from the guardian

ship , had been made . Lord Manner s also concurred with 

Lord Redesdale , and added : 

I f  there be a j ur i s diction , of  which I 
entertain no doubt , I cannot suggest to 
myse l f  a case which more imperious ly 
cal ls  on the Chancel lor to interfere , 
and exerci s e  that j urisdiction , than 
the present , to take the chi ldren away 
from the person who has a total di sregard 
to the ir moral and religious  princip le s , 
and who i s  setting such a dangerous and 
mischievous example to the se children . 

(p . 14 6 ; E . R . 1 0 8 6 )  

But as Lord Up j ohn points out in J .  v .  C .  [ 1 9 6 9 ]  

1 All E . R . 7 8 8  ( H . L . ) at 8 2 9 : 

But whereas equi ty had done much to 
protect the wife ' s property agains t 
the s trictnes s o f  the common law by 
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h . d 1 4 1  h "  d to the mother or to a t 1r person . T 1 s  was one 

on grounds of public pol icy , the underlying princ ip le 

being that the right of guardianship was a trust for the 

benefit of the children , and the father was not at 

liberty to abus e it . 1 4 2  As Lord Redesdale puts it in 

We Z Z e s Z ey v .  We Z Z e s Z ey { 1 8 2 8 ) 2 Bligh N . S . P . C .  1 2 4 ; 

4 E . R . 1 0 7 8 : 

We find that , now for 1 5 0  years , the 
Court of Chancery ha s assumed an authority 
with respect to the care o f  infants • • • •  

1 4 1The Court of Wards & Liberies , establi shed by 
Henry VI I I  developed s ome measure of protection for children . 
Its j urisdiction was trans ferred to Chancery by a 1 6 6 0  
Statute . The father was regarded a s  the natural guardian 
and it was almost impos s ible to make a showing of unf i tnes s  
against him . Although Chanc ery came to recogni ze the 
mother as the natural guardian upon the death of the 
father , it wa s not unti l 1 8 3 9  that the Chancellor was given 
the power by statute ( Ta Zfourd ' s  A c t ,  1 8 3 9 ,  2 & 3 Vict . , 
c .  5 4 ) to award custody of infants under 7 year s  to her 
rather than the father . The Infa n t s  Cus t o dy A c t , 1 8 7 3 , 
( 3 6  & 3 7 Vict . , c .  1 2 )  increas ed thi s age to 1 6 and the 

Guardians hip of Infan t s  A c t ,  1 8 8 6 , to 2 1 . Ta Z fourd ' s  
A c t  specifically provided that Chancery was not to award 
cus tody to an adulterous mother . See Foster & Freed "Chi l d  
Cus to dy " i n  3 9 N . Y . U . L . Rev . 4 2 3 - 4 2 6 for the his torical note . 

1 4 2see Cockburn C . J . ' s  direc tion to the j ury in 
R e g i n a  v .  Hop Z ey 2 F & F 2 0 2 ,  2 0 6 { 1 7 5  E . R . 1 0 2 4  at 1 0 2 6 )  
where a shoo lmaster wa s convicted o f  manslaughter for 
unrea sonable corporal puni shment inf licted on the chi ld . 
And in Whi tfi e l d v .  Ha Z e s  1 2  Ves . 4 9 2  { 3 3  E . R .  1 8 0 6 ) { Ch . ) 
Lord Er skine following Lord Eldon ' s  opinion in D e  Mann e v i l l e ' s  
case  { 1 0  Ves . 5 2 :  3 2 E . R . 7 62 ,  granted an order for the 
guardianship and maintenance o f  infants upon proof of gro s s  
i l l- treatment and cruelty by their father . In We l l e s l ey v .  
Du k e  o f  B e aufo r t  { 1 8 2 7 ) 2 Rus s  1 ,  2 1  { Ch . ) the court said 
it would exerci s e  j uri sdiction on proo f of the allegation 
of " profligate and immoral conduct "  of their father ,. Mr . 
Wel les ley , the Duke of Beaufort . See also Sh e l l ey v .  
We s tbro o k e  Jac . 2 6 6 ; 3 7 E . R. 8 5 0  { 1 8 1 7 ) ( Ch . ) where Lord 
Eldon deprived the poet , Percy She lly , the custody of hi s 
children because of hi s romantic admonitions and religious 
heresy . 
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inventing such doctrines as  the separate 
use ,  and the re s traint on anticipation , 
yet in respect o f  infancy matters , whi le 
recogni zing the dominant cons ideration of 
the wel fare of the child , in practice in 
the pre sence of the early Victor ian p a t e r  
fami l i a s  equity too dutifully followed 
the law .  

7 9  

The j urisdiction o f  Chancery to deprive a father 

of guardianship of hi s chi ldren was however kept within 

s trict bounds by S ir J .  L .  Knight Bruce , Vice Chancellor , 

in the leading case of R e  Fy nn { 1 8 4 8 )  2 DeG & Sm . 4 5 7 ; 

6 4 E . R. 2 0 5 . He say s  at pp . 4 7 4 - 7 5  {p . 2 1 2  E . R . ) : 

A man may be in narrow c ircumstance s ;  
he may b e  neg ligent , inj udic ious and 
faulty as father of minors ; he may be 
a per son from whom the dis creet , the 
intelligent , and the wel l-di sposed , 
exercis ing a private j udgment , would 
wi sh hi s chi ldren to be for their sake 
and hi s own , removed ; he may be all thi s  
without rendering himself liable to 
j udicial interference ,  and in the main 
it is for obvious reasons wel l  that it 
should be  so . Before thi s j uri sdiction 
can be cal led lnto action between them , 
the court mus t be s atis fied that the 
father has conducted himself , or placed 
himself in such a pos ition , as to render 
it not merely better for the chi ldren , 
but es sential to their safety or we lfare 
that the father ' s  right should be inter
f ered with . If the word " e s sential " i s  
too s trong an expres s ion , it i s  not much 
too s trong . 

Re Fy nn was followed by the Court of Appeal in 

Re Agar-E Z l i s  ( 1 8 8 3 ) 24 Ch . D .  31 7 1 4 3 which Lord Upj ohn 

1 4 3  I n  Hep to n  v .  Maa t  [ 1 9 5 7 ] S . C . R .  6 0 6 Rand J .  at 
608 approved the following dictum of Bowen L . J .  in Re Agar
E l l i s : " • • •  it mus t  be the benefit to the infant having 
[Continued on next page . ]  
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i n  J .  v .  C .  de scribes a s  " dreadful " because  the court 

there allowed a "mons trously unreasonab le father to impose 

on his daughter of 1 7  much unnece s sary hardship in the 

name of his religious faith "  ( at p .  8 2 9 ) . In Agar - E Z Z i s  

the father of a 1 7 -year o l d  chi ld who had separated from 

his  Roman Catholic wif e , refused to allow her to pay 

vi s its to her mother , to s ee her mother more than once a 

month, to al low hi s daughter and mother to corre spond except 

upon the condi tion that the letters be shown to himself 

or third parties , apparently out of fear that the mother 

may poi son her mind against him , but the court refu sed 

to interfere . It held that the courts wi l l  not inter fere 

with the father ' s  legal right to contro l and direct the 

education and bringing up of his chi ldren unti l they 

attained the age of 2 1  year s , except where by his  gro s s  

moral turpitude h e  for feited tho s e  rights , o r  where by 

his conduct he abdicated hi s paternal authority or where 

he sought to remove his children , being wards of cour t ,  

out of the j uri sdiction without the consent o f  the court . 

The father did not come within the s e  exceptions . 1 4 4  Later 

deve lopment s of the law1 4 5  and in parti cular the pas s ing 

[ Continued from page 7 9 . ]  
regard to the natural law which points out that the father 
knows far better as a rule what is good for hi s children 
than a Court of Jus tice can "  (at p .  6 0 8 ) . 

1 4 4 Thi s case was disapproved by a maj ority of the 
j udge s  of Nova Scotia Court of Appeal in R e  Ne Z Z i e  Mar s ha Z Z  
33 N . S . R . 1 0 4  another unfortunate case resulting from a 
mixed marriage . 

1 4 5see e . g . , in Re New ton [ 1 8 9 6 ]  1 Ch . 7 4 0  (C . A . ) 
(where the children were brought up in the faith o f  the 

mother (a Prote stant ) unti l the f irst of them was 15 and 
the second 1 1 , and the father ' s  conduct in the court ' s  
view showed that he had abd i�� ted hi s parental rights . 
[Continued on next page . ]  
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of the Guardi ans hip o f  Infa n t s  A c t  in 1 8 8 6  made a 

notable departure from the exi sting law ,  by putting the 

r ights of the mother on an equa li ty with thos e  of the 
-- �--="'-'·�·-0 ._, . .,-,.,____,-,_,,�··"'""" =�·-· -�-� 

father ; the tide from then on ran more strongly against 

the father , but not far enough so that pre s sure has 

been mounting in Eng land for the revers a l  of that s tate 

of  the law ,  and a Private Member ' s  Bi l l  to give both 

parents equa l rights over the guardianship of their 

chi ldren is pre sently before Parliament . 1 4 6 

The common law position as mellowed by equity and 

modified by chi ld welfare legi s lation , i s  still  the law 

in Canada , as the Eng l ish l eg i slation on guardianship , 

of and sub sequent to 1 8 8 6 , i s  not app licab le here ; but 

aga in turning to the observation of Lord Upj ohn in J v .  

C . , though the Eng li sh authori ties are valuable 

They have developed , are developing and 
must , and no doubt wi ll , continue to 
develop by ref lecting and adopting the 
changing views , a s  the year s go by , of 
reasonab le men and women , the parents 
of children , on the prop er treatment 

[Continued from page 8 0 . ] 
Kekewich J .  (who s e  dec i s ion was af firmed on appea l )  refus ed 
the father ' s  app lication stating that it would be inj ur ious 
to the wel fare of the chi ldren that their religious training 
should be altered . M,(;Ke..e. -. y .. .  }1cK� -� :  fl .9.-5.Q] . ·A · C ·  3 5 2 ;  i-n 
R� Adop tion App l i ca ti o n  No . ·  4 1  [ 1 9 6 2 ]  3 Al l E . R . 5 5 3 per 
Dankwerts , L . J .  at p .  5 5 9 . 

14 6 see Vo l . 1 2 2  New L .  J .  1 0 8 2 ;  thi s bi ll pas sed 
the fir st reading on November 2 9 , 1 9 7 2 . In some Canadian 
province s there is already leg i s lation treating both 
parents as  equal . See Pound "Indi v i dua l In t er e s t s i n  t h e  
Dom e s ti c R e la t i on s " ( XIV Mich . L . Rev . 1 7 7 - 1 9 6 a t  1 8 2 )  for 
a note on the ba lancing of interests of the State and the 
Rights of the. Father (and also of Husband ) . 
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and methods of bringing up chi ldren ; for 
after all , there i s  the model which the j udge 
must emulate for as pointed out in R e  F y nn 
he mus t act a s  the j udicial reasonable parent . 

( at p .  8 31) 

The foregoing authorities somewhat e l aborately 

traced wi l l  demons trate that we lfare of the chi ldren i s  

z ea lous ly guarded by the courts , and a s  Lord S imonds in 

MaKe e v .  MaKe e [19 5 0 ]  A . C .  3 5 2  ( P . C . ) ;  ( 1 9 5 ]) 2 W . W . R . 

(N . S . ) 181; rever s ing [19 5 0 ]  S . C . R . 7 0 0  points out 

• • • it i s  the lalv of Ontario ( as it 
i s  the law of Eng land ) that the welfare 
and happines s of the infant is the paramount 
consideration in que stions of custody • • • 

· to this paramount consideration al l others 
yield . 

( at p .  191 w . w . R . ) 

Despite the ear ly cases which held that a father 

could not val idly agree to give up custody of his  chi ldren 

to the mother , the modern deve lopments have recogn i z ed the 

validity of such an agreement unl e s s  it i s  not in the 

welfare of the chi ld to be in the custody of the mother . 

Eng land in 18 7 3  by 3 6  and 3 7  Vie . , c .  12 ( Cu s to dy of 

Infa n t s  A a t )  enacted that no s eparation deed made between 

the father and mother of an infant should be held to be 

void by reason only of its providing that the father of 

such an infant should give up the custody or control 

thereof to the mother ; provided always that no court 

should enforce any such agreement i f  the court shall be 

of opinion that it wi l l  not be for the benefit of the 

infant to give ef fect thereto . 14 7 The court cons iders 

14 1
vome s ti a  Rela t i o n s  A a t  o f  Alberta , R . S . A . 19 7 0 , 

c .  113 , s .  4 5  and s imilar provi s ions in other province s  
[Continued on next pag e . ]  
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many factor s and each case turns upon its own merit . 

Thus in R e  Be s an t  ( 1 8 7 9 ) 1 1  Ch . D .  5 0 8  the court refused 

to enforce an agreement where the mother was of  doub tful 

character and had refus ed to allow the chi ld any religious 

education . Often as p art and parce l  of the agreement , 

reciprocal obl igations are undertake� by the parents , 

the father agreeing to pay c ertain amounts for maintenance 

on account of the expens e the mother i s  put to for taking 

care of the chi ldren , but retaining right as  to the mode 

of upbringing , education ( inc luding cultural , religious 

and moral ) and vi s itation . I f  the mother is in breach 

of any of thes e  provis ions , the father is entitled to suspend 

some of the obligations he ha s undertaken ( e . g . , maintenance )  

until hi s rights are restored . Thus , in McLe l lan v .  

McLe l lan [ 1 9 2 5 ]  S . C . R . 2 7 9 ; 3 D . L . R . 28 1 ,  the Supreme Court 

of Canada held that the mo ther has no right to refuse any 

acce s s  to the chi ld on the ground that the father i s  of 

bad character and that he was j us ti f ied in stopping payments ; 

the only way she could deny him tho s e  rights i s  by 

obtaining a court order overriding the terms agreed upon . 

In the absence of a court order nei ther party can uni laterally 

refuse to perform the obl igation undertaken without b eing 

liable for breach o f  contrac t . 14 8 

[Continued from page 8 2 . ] 
(R . s . s .  19 6 5 ,  c .  3 4 2 , s .  2 2 ( 2 ) ; R . s . M . 19 7 0 , c .  c- ao , 
s 13 7 ( 2 ) ; R . S . B . C . 1 9 6 0 , c .  1 3 0 , s .  1 1 ;  R . S . O .  1 9 7 0 , 
c .  1 8 7 , s .  2 ( 2 ) ; R . S . N . S .  1 9 6 7 , c .  1 4 5 , s .  5 ;  etc . ) 
have val idated agreements between spous e s . 

1 4 8B e s a n t v .  Wo o d  ( 1 8 7 9 )  1 2  Ch . D .  6 0 5  a s  explained 
by Newcombe J .  in McLe l lan v .  McL e l lan [ 1 9 2 5 ]  S . C . R .  2 7 9 . 
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The courts now g enerally take the view that 

they are not bound by any agreement between the parents 

if the wel fare of the chi ld di ctate s otherwi s e ; 1 4 9 at 

any time the cus tody of the chi ld may be recommitted by 

the court in the exerci se of i ts d i s cretion or taken away 

from both parent s  i f  they are gro s s ly unsuitable to bring 

up the chi ld . 1 5 0  The latter cour s e
.
wi ll b e  taken in 

1 4 9 The ca se of Krug er v .  Bo o k er [ 1 9 6 1 ]  S . C . R . 2 3 1  
decided by a hare maj ority , i t  i s  submi tted , goes against 
sound equitable princ iples  l aid down in numerous case s ; 
in spite of the finding of the court below that handing 
over custody to the mothe r would be equivalent to handing 
over cusuody to Kruger whos e  adulterous conduct with 
her wa s the cause of the break up o f  the plainti ff ' s  home , 
the plaintiff being throughout blame l e s s , the maj ority held 
that the expre s s  power given to parents of an infant who 
are riot living together to enter into a wri tten agreement as 
to which parent shall have the custody ( s ection 2 ( 2 )  of  
the On tar i o  Infa n t s  A c t )  i s  not abrogated by the c ircumstance 
that an order of the court dealing with the custody i s  in 
effect . Although under the Di v or c e  A c t ,  R . s . c .  1 9 7 0 ,  c .  
D- 8 such a case wi ll be decided differently , i t  i s  sti l l  
an authority where provincial statutes empower parents to 
enter into agreements in non-divorce s ituations . It i s  
submi tted that the minor ity view o f  Locke J .  with whom 
Kerwin C . J . concurred , that the agreement entered into by 
the parents ignored the interests of the chi ldren and 
therefore it wa s of no legal effec t ,  should be preferred . 

1 5 0  d . t t . f Cus to y g1ven o s rangers 1n pr e erence over 
mother and father in Pri c e  v .  Pr i c e  [ 1 9 5 6 ]  o . w . N .  4 1 0 ; 4 
D . L . R . ( 2d )  6 5 2 ;  Af f ' d  [ 1 9 5 7 ]  S . C . R . 3 4 1 ; Tai l l on v .  Dona l ds o n  
[ 19 5 3 ]  2 S . C . R . 2 5 8  (mutual rights of parents di splaced 

where chi ld abandoned ) . Thi s i s  generally done under chi ld 
welfare leg i slation , but as the case of We l l e s l e y v .  Du k e  of 
Be·aufor t di scus sed in the text , s up ra , fn . 11l 2 ,  sugge s ts , the 
child may be taken from one parent when the other parent i s  
dead (or , semble , unsuitable ) and g iven t o  per sons selected 
by the court . 



,. 

8 5  

extreme c ircumstances but the principles  enunciated in 

Re Fy nn wi l l  apply with greater force in such a case than 

where custody i s  taken from one parent and given to the 
1 5 1  other . 

Wel fare of the child has thus as sumed primacy 

over the rights of parents ; but the n?tion of what i s  good 

for the child sti ll depends on a large measure on the 

wi sdom and experience o f  the j udge rather than on any 

obj ective criteria . Too often children are pawns in the 

b attle fought by the bel ligerent parents in getting 

them the best terms pos s ible , a�d it is right and j ust 

that in thi s  matter pub l ic policy should override any 

agreement between the partie s � At the same time it  

would be  a mistake to  entrust this matt·er to the unguided 

discretion of the j udge for there are few j udge s  with 

the proverbial wi sdom of S?lomon . It i s  imperative that 

before a j udge awards custody he should have expert 

1 5 1This topic i s  specifically dealt with elaborately 
in a s eparate study by Mrs . Anne Rus sell , to which reference 
s hould be made . For provis ions respecting maintenance , custody 

" and guardianship in child welfare legi s lation , see i n t e P  a l i a : 
Dom� a ti c  Re l a t i o n s  A c t � R . S . A .  1 9 7 0 , c . 1 1 2 , Part 4 & 5 , s . 4 5  
and Mai n t e nanc e 0Pde r A c t �  R . S . A .  1 9 7 0 , c .  2 2 2 , s s . 3 ,  4 .  
Infanta  A c t , R . S . S .  1 9 6 5 , c .  3 4 2 , s s . 2 , 2 2  and De a eP t e d  Wi v e s  
& Chi l dr e n ' s  Mai n te n a c e  A c t , c .  3 4 1 , s . 2 6 . C h i l d  We lfare A c t , 
R . S .M . 1 9 7 0 , c .  c- 8 0  , s s . 1 0 2 , 1 0 3 ,  1 0 4 and 1 3 7 ( 2 )  and Wi v e s  
& Chi l dr e n ' s Mai n t e nac e A c t ,  R . S . M . 1 9 7 0 , c .  W-1 7 0 , s s . 3 ,  1 7 . 
Equa l Guardi ans hip o f  Chi l dr e n  A c t , R . S . B . C . l 9 6 0  c .  13 0 , s s . 5 ,  
1 1 , 1 2 , 1 3 , 21  and Fam i ly R e l a ti ons  A c t ,  1 9 7 2 , c . 2 0 , s s . 1 5 , 
1 6 , 1 7 , 2 5 . Infan t a  A c t� R . s . o .  1 9 7 0 , c .  1 8 7 , s s . 1 , 2 , 1 7 , 3 4  
and D e s e r t e d  Wi v e s  & C h i l dr e n ' s  Main t e nan c e  A c t� R . S . O .  1 9 7 0 , 
c .  1 2 8 , s .  3 .  The child may also c laim as a dependent on the 
death of the parent under fami ly rel ief legi s lation . All the 
chi ld welfare statute s lay down a widely applicable definition 
of  "neglected " chi ldren and empower the State to take them 
away from their parents for a time , board them out or even 
give them away for adoption . 
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testimony based upon investigations o f  a qualified social 

worker , and the representation s , if  any , of independent 

counsel appointed on behalf of the child . 1 5 2  

RECOMMENDATION # 6  

(1 } THE CO URT SHO ULD NOT INTERFERE WITH A N  
A GREEMENT GRANTING C USTODY TO ONE 
PARENT UNLESS IN ALL THE CIRCUM
STANCES OF THE CA SE� THE PARENT 
HA VING C USTODY IS UNFIT TO TAKE CARE 
OF THE CHILD . THE RELEVANT CRITERIA 
TO DETERMINE UNFITNESS SHOULD BE THE 
SAME AS IN CHILD WELFARE LEGISLATION . 

( 2 }  IN A LL MA TTERS OF G UARDIA NSHIP� NOT 
COVERED BY THE A GREEMENT GRANTING CUSTODY� 
BOTH PARENTS SHO UL D  HAVE E Q UA L  RIGHTS 
"ANJJ THESE RIGHTS WHEN THEY DISA GREE , 
SHO ULD B E  DETERMINED B Y  THE C()IJRT fi/HOSE 
DECISION SHOVLD BE BASED ON EXPERT 
TESTIMONY; THE CHILD SHO ULD HA VE 
THE RIGHT TO BE REPRESENTED BY 
INDEPENDENT CO UNSEL . THE OFFICIA L  
G UARDIA N  MA Y B E  ENTRUSTED WITH SUCH 
RESPONSIBILITY WHERE THE CHILD IS NOT . 
THUS REPRESENTED . 

15 2see the very interesting and helptul articles  on 
child custody by Foster , H .  H .  in 22 Buffalo L . R . 1 ; 
Dr . Watson in 21 Syracus e  L .  Rev . 6 0 ; Foster & Freed 
in 3 9  N . Y . U . L . Rev . 4 23 and the note in 7 3  Yale L . J . 
1 5 1 . 
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III 

EFFECT OF SEPARATION AGREEMENT 
ON SUBSTANTIVE RIGHTS 

8 7  

Having outlined the principal provi s ions o f  a 

typical s eparation agreement , we may now proceed to 

analyz e  the effect of the agreement on sub stantive 

rights conferred upon the spouses and on the children 

of the ir marriage . To some extent thi s has already 

been dis cussed in the previous section , and f or con

venience wil l  be referred to again very bri efly . 

At common law ,  a wife i s  entitled to be maintained' 

by her husband according to hi s means , and she can 

enforce this duty of her husband by an action of alimony , 

or by pledging hi s cred it for neces saries . She cannot 

run away from him without cause and the law recogni zed 

cruelty and adultery a s  the only va lid grounds for her 

living apart from him . 1 5 3  If  she d id run away without 

cause , she would be gui lty of de sertion , and she would 

forfeit her common la� right of maintenance and the right 

of pledging her husband ' s  credit fqr necessaries , the 

s o-cal led agency of nec e s sity of a deserted wife whereby 

the trader who sold goods to her i s  subrogated to her 

rights to sue the husband . 

In A t tw o o d  v .  A t tw o o d  { 1 7 1 8 ) Prec . Ch . 4 9 2  { 2 4  E . R . 

2 2 0 - 2 21 ) the Chancery Court held that 

1 5 3 rf  the husband wi lfully neg lects to provide her 
reasonable maintenance and she is  forced to l ive apart 
from him , he i s  in de sertion and she can obtain a 
protection order under Part 4 of the Dome s ti c  R e l a ti on s  
A c t . S e e  infra , pp . 1 0 8  ·££ ,for a ·ful l  di s cus s ion . 
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• • • a wi fe cannot e ither by hers e l f  or 
her Pro a h e i n  Amy bring a Hom i n e  R ep l e g i an do 
agains t her husband , for he ha s by l aw the 
custody of her and may , i f  he thinks fit , 
confine her ; but he mus t  not impri son her-
if he doe s  it wi l l  be good cause for her to 
apply to the Spiritual Court for a divorce ,  
p r op t e r  s e rv i t i am . 

8 8  

I n  an ear l i er cas e Hale C . J . stated that s a lv a m o de ra ta 

a a s tiga ti one in the reg i s ter i s  not meant o f  b eating , 

but only admonition and confinement to the house , in 

case of her extravag�nce • • • .  " ( Lord L e i g h ' s  case 

3 Keb . 4 3 3 ( 8 4 E . R . 8 0 7 ) . One hundred years later Lord 

Eldon confirmed the husband ' s  right of custody to the 

person of his wi fe , " but he must not pursue a legal 

obj ect by i llegal means ; as by force of arms or a 

conspiracy to do it by force of arms ; and although 

hi s obj ect is most legi timate , he may become cr iminal by 

the means used to attain it '! ( D e  Mann e v i Z Z e v .  De Mann e v i Z Z e  

( 1 8 0 4 ) 1 0  Ves . 5 2  at 6 2  ( 3 2  E . R . 7 6 6 at 7 6 6 ) . So also In 
Re Co a hrane ( 1 8 4 0 )  8 Dowl . 6 3 0 held that 

as a l as t  resort a hu sband might phys ically restrain hi s 

wife ' s  l iberty to prev�nt her from de s erting him . But the 

privi lege o f  restr aint and correction i s  no longer recog

ni zed . Lord Campbell C . J . in Ex p a r t e  Sandi l ands ( 1 8 5 2 ) 

2 1  L . J . Q . B .  3 4 2  refus ed to i s sue a wri t of hab e a s  a o rp u s  

to the husband whose wi fe  had left him voluntari ly , stating 

that the husband had no right to the custody of his wi fe 

at common law . And finally in Qu e en v. Jaa ks on [ 1 8 9 1 ] 1 

Q . B .  6 7 1  Lord Halsbury L . C .  dismi s s ed the husband ' s  

contention that , whereas the court never had the power 

to s ei z e  and hand over the wife to the hu sband , but only 

the power to impri son her as for a contempt for disobedience 

of the decree for res ti tution of con j ugal rights and 

even that power ha s now been taken away , the husband may 
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hims elf of his own motion , i f  she withdraws from 

c onj ugal consortium ,  s e i z e  and impri son her person unti l  

she cons ents t o  restore conj ugal rights . H e  stated a t  

p .  6 8 0 : 

I am of opinion that no such right exi st s  
o r  • • • ever d i d  exi st . Moreover , as suming 
that sufficient authori ty exi s ted for such 
a proposition , it is subj ect in any case to 
the quali fication which I ob serve i s  always 
imported that where the wife has a complaint 
of or reason to apprehend i l l -usage of any 
sor t ,  the court wi ll  never interfere to 
compel her to return to her husband . 

If the husband abandons his  wife  for no fault of 

hers or she is  compel led to live away from him by reason 

of his mi s conduct ,  he i s  gui lty of desertion and she 

can bring proceedings for resti tution of conj ugal rights 

to ensure that she would at least g et maintenance from 

him . While before j ur i sdiction in matrimonial causes  

was taken over by common law courts through Parliamentary 

legis lation , eccles ias tical courts would enforce the 

conj ugal duty of hus band and wife by incarcerating the 

guilty spouse unti l s he ( or he ) repented , s ince the 1 8 5 7  

legi s lation , the conj ugal duty cannot b e  enforced in 

thi s manner , but on ly by way of economic sanctions , i . e . , 

by conferring power on courts to award alimony for the 

support o f  the wi fe . 1 5 4  However adultery was , and still 

i s ,  a comp l ete bar to al imony unles s the husband was guilty 

1 5 �Dom es t i c  R e Z a t i on s  A c t , R . S . A .  1 9 7 0 ,  c .  1 1 2 , 
s .  3 . The Action itself which had become obsolete was 
aboli s hed in Eng land in 19 7 0  and recently also in Bri ti sh 
Columbia (Fam i Zy R e Za t i o n s  A c t ,  1 9 7 2 , c .  2 0 ) .  
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o f  connivance o r  he had condoned i t ;  and adultery 

subs equent to the decree o f  alimony wou ld terminate 

it ip s o  fa c to without the husband having to take steps 

t t " t  " d  1 5 5  o s e  � as � e .  

It i s  obvious that a gui lty wife i s  more anxious 

in this state of the law to enter into a s eparation 

agreement , for if she doe s  so her right would not be 

dependent on law but on the contract . A suitab ly worded 

agreement i s , then , an answer to any sub sequent charge of 

desertion and no re lief can be obtained by the husband , 

so long as the partie s  perform their part o f  the bargain , 

on the sole ground of desertion . Similar ly , there i s  no 

implied duty on the wi fe to remain chas te in order to 

continue to get alimony from the husband , in the ab s ence 

of a dum cas ta claus e , but the husband could proceed 

to get j udic ial s eparation or divorce on the ground of 

her subsequent adultery ; hi s contractual duty to support 

doe s  not terminate . However , with the expans ion of grounds 

for divorce , and particular ly section 4 ( 1 )  (e ) of the 

Div or c e  A c t ,  R . S . C .  1 9 7 0 ,  c .  D-8 , the mere fact o f  

s eparation for the three year s tatutory period where it 

was cons ensual or five year s  where it was not , would 

enable either spouse to sue for divorce , and it would not 

matter whether at the time of entering into the s eparation 

agreement there was the pos s ibility of .  a change of law . 

As a consequence , a covenant in a s eparation agreement 

which precludes future divorce proceeding s  would be void 

1 5 5see infra�  pp . 1 0 8 - 1 1 3 , D om e s ti c  R e l a ti o n s  A c t �  
R . S . A . 1 9 7 0 ,  c .  1 1 2 , s .  2 7 . 
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a s  i t  i s  aga inst th e expres s  provision s  o f  the Divorce 
Act. 156 I t  may also be voi d  on the ground o f  pub li c  

policy , a s  the d ivorce reform was i ntended t o  p rovide 

re lief for the spou s e s  who s e  marri age h a s  broken down 

for whatever reason irrespective o f  who s e  fault it h a s  

been . O n e  may s t i ll argue , however� tha t  in some 

instanc e s  the court may sus tain s uch a r e s trictive c lause 

as the Divorce Act i t s e l f  impos e s  a duty on th e court to 

refus e  a decree sought on th e ground o f  s eparation as 

defined in s ec tion 4 ( 1 )  ( e ) , 

• • • i f  the granting o f  th e decree 
would be unduly h ar sh or unj us t  to 
e i ther spou s e  or would pre judi c i a l ly 

. affect the making of s uch reasonab le 
arrangements for th e maintenance of 
either spous e  as are nece s sary in the 
circumstance s ,  • . . 

(Divorce Actf R . S . C .  1 97 0 ,  
c .  D- 8, s .  9 ( 1 )  ( f ) • ) 

or a decree sought on any other ground p rovided by s ection(4; 

1 5 6Thi s  was former ly not s o  because o f  the l imited 
grounds of divorce wh i ch were predicated upon matrimonial 
offence. If th e separat i on agreement condoned all past 
offence s  by mean s of th e Rose v. Rose c lau s e , there would 
be an absolute release ; and if th e parties l ived by th eir 
agreement and no sub s equent adultery is p roved , there is 
no ground ava ilable for divorce . I t  was thus not again s t  
pub l ic pol icy to covenant not to sue for divorce. Th ere 
is however no authority on th i s  point. ( Th er e  could 
probably not be a b l anket c l ause prohibi ting d ivorce under 
any c ircumstance s ,  even under th e old law ;  Rose v .  Rose 
c laus e  was th e wide s t  the courts h ad construed . It  
cou ld not cover s ub s eq uent adultery a s  it  would b e  a 
l icence to engage i n  i l l i c i t  relat ionsh ip s , whi ch i s  
a ga in st pub l ic pol i cy . Harrison v .  Harrison [ 1 9 1 0 ]  1 
K . B .  3 5 ; Higgins v .  Higgins ( 1 9 24 )  4 1  T . L . R . 2 5 . )  



,. 

• • • i f  there are children o f  the 
marri age and the granting of the decree 
would prej udic i al ly af fect the making 
o f  reasonabl e  arrangements for their 
maintenance . 

(DivoPae Aat, R . S . C .  1 9 7 0 ,  
c .  D- 8, s .  9 ( 1 )  ( e )  • ) 

9 2  

The dow er and homes tead r i ght s and r ights under 

Family Re lie f Aat have already b een di s cu s s ed earl ier 

(supPa , pp. 5 9 - 6 8 ) ;  apart from the s e , which may genera l ly 

be contracted out of by a fair agreement ,  the l aw i s  

s il ent a s  to the rights o f  spou s e s  i n  each other ' s  

property and any agreement that they make w i l l  be 

conc lus ive . It is submi tted that nei ther under the 

DivoPae Aat, nor under the Dome stia Re lations Aat, R . S . A .  

1 9 7 0 , c .  1 1 3 , can a court under the gui se o f  mak ing 

maintenance or alimony awards , divide up th e property 

acco rding to the notions o f  equity that the j udges may 

pos s es s ;  i t s  power i s  l imited to making reasonabl e  

prov i s ion having regard t o  the s tandard of l iving of the 

partie s  duri ng marriage , and the present a s  w e l l  a s  

potential resourc e s , � f  the s pous e  s eeking maintenance ,  

and maintenanc e thus conf ined can then take the f orm o f  

1umpsum payment o r  even an outright transfer of certain 

properti e s . It  has a l so been po inted out that where 

spous e s  are l iving apart under an agreement , in  the 

abs ence of a provis ion to the contrary , one spou s e  does 

not los e  her right to s ucceed on i ntestacy of the other ; 1 5 7  

- o n  the other hand the s eparation agreement may expres s ly 

p rovide that property s ha l l  pas s a s  i f  the s urviving 

151Mo lo n y v . Ke nne dy { 1 83 9 )  1 0  S im .  2 54 ;  5 9  E.R • . 6 1 1 . 
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spou s e  had predeceased the other (Alle n v .  Humphre ys 

( 1 8 8 2 )  8 P.D. 1 6 ) a result expre s s ly provided for i n  

the c a s e  o f  the j udicial ly s eparated w i fe ' s property 

a lone by the Dome stic Re lations Act, R . S . A .  1 9 7 0 ,  c .  113 , 

s .  1 2 . 

I f  the parties wi s h  to destroy a l l  the o ther legal 
. . d f . h d . . 1 1 5 8 

f � ne� ents o marr�age , s ue a s  om� c� e ,  s ecrecy o 

marital communications , etc . ,  i n  respect of which they 

have not been " emanc ipated " ,  they may presumab ly adopt 

lSB h. . 1 .d d f . th 
. 

T � s  � s  expre s s  y prov1 e or �n e Dome st�c 
Re lations Act, R . S .A .  1 9 7 0 ,  c .  11 3 , s .  11 . In the 
absence of legi s lative enactment i t  i s  not s ettled whether 
the spou s e s  c an by agreement change their domi ci le which 
while the marriage sub s i st s  is that o f  the hus band (rule 
laid down in Le Me surie r v .  Le Me surie r [ 1 8 9 5 ]  A . C .  5 1 7  
and re-a f f i rmed b y  the Hou s e  o f  Lords i n  Lord Advocate v .  
Jaffe ry [ 1 9 2 1 ]  A . C .  14 6 ) : See Warre nde r v .  Warre nde r 
( 1 8 3 5 )  2 Cl . & Fin . 4 8 8  ( H . L . ) ;  6 E . R . 1 23 9 ; per Lord 

Brougham at pp . 5 2 5- 6  ( E .R . , p .  1 2 5 2 )  where the learned j udge 
was prepared to concede that a deed may permit her to 
acquire a s ep arate domic i l e  " . . •  for that ( deed ) by the 
utmo s t  pos sible s tretch of the s uppo s ition , could only give 
her the option of taking a new domic i le , other than the 
husband ' s ; and unti l  she did exerc i s e  thi s opt ion her 
married or marita l  domic i le wou ld not be changed . "  Lord 
Lyndhur st based hi s deci s ion· on the unenforceabi li ty of 
the entire s eparation agreement ( The House of Lords s hortly 
ther eafter rever s ed it s e l f  on the l atter point in Wilson v .  
Wilson ( 1 8 4 8 ) 1 H . L .  Cas . 5 3 8 ;  9 E . R . 8 7 0  { H . L . ) ) .  The 
ques tion was unresolved because it wa s not materi al to the 
dec i s ion . S imi lar ly , whi l e  the Privy Counci l  in Att. Ge n. 
for Albe rta v .  Cook [ 1 9 2 6 ]  A . C .  4 4 4 ; [ 1 9 2 6 ]  Al l E . R .  Rep . 
5 2 5 ; deci ded that a j udicially s eparated wife retained 
the domic i l e  of her husband ( thi s rule of law so far as Alberta 
i s  concerned was immediate ly changed by leg i s lation : see 
s ection 11  Dome stic Re lations Act, R . S . A .  1 9 7 0 ,  c .  113) 
left the que s tion open for a l ater dec i s ion: See Lord 
Merrival e ' s  j udgment referring to Lord Brougham ' s  ( and 
of other law Lords )  doubt in Warre nde r v. Warre nde r at 
pp . 4 5 6- 5 7 ; ( 53 1  A l l  E . R . Rep . ) .  
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the provi s ions of section 11  o f  the Dome stic Re lations 

Aat which govern j udicial s eparation . 

W ith respect to the maintenance ,  custody , c are 

and upbr inging of chi ldren , wh i l e  the p arti e s  l ive apart 

under the agreement , their r ights wi l l  be governed by 

i t , the chi ldren having their independent r i ght at law . 

The s ins o f  the mother do not af fect the legal pos ition 

o f  the chi ldren . In case o f  sub s equent divorce proceeding s , 

the divorce court has been conferred a di s cretion ( " . . •  

i f  i t  think s fit and j us t  to do so having regard to the 

conduct of the parties and the condition , means and other 

c i rcumstance s  of each o f  them " (Divorce Act, R . S . C .  1 9 7 0 ,  

c .  D� 8, s .  11 ( 1 ) ) 15 9 ) to make an order providing for the 

maintenance (Divorce Act, s. 1 1  ( 1 )  ( a )  , 

( b ) ) ,  cus tody , care and upbringing o f  the chi ldren of 

the marriage (Divorce Act, s .  11 ( 1 ) ( c ) ) • 

The po s i tion taken by divorce courts on thi s  point i s  

uncertain though i t  would appear th at their general 

philo sophy of treating the obl igations when it subs i s ts 

( see Bupra, p .  7 2 ) may .:B ad them to ignore the agreement 

where in their opinion i t  works agains t the intere sts o f  

the chi ldren concerned . 1 6 0  

1 5 9 There i s  no mention o f  the "we l fare o f  the chi ldren " .  
Would the divorce .court be ha.J?I?X v<ith the �greement entered 
into: by the :parti e s.?· , .This is ·an open que stion . 

1 6 0s ee supra, pp . 84- 8 5  where i t  was stated that a 
court would not be bound by the private agreement of the 
parties with respect to children . Thi s  wi l l  be di s cus sed 
in a s ep arate s tudy pertaining to chi ldren . · 
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RECOMMENDATION .# 7 

(1} WHILE A SEPARATION AGREEMENT IS IN 
FORCE� AND THERE IS NO DEFAULT UNDER 
IT� ALL SUBSTANTIVE RIGHTS OF THE 
SPOUSES SHOULD BE SUSPENDED. THUS� 
NO ACTION FOR RESTITUTION OF CONJUGAL 
RIGHTS� JUDICIAL SEPARATEON� ALIMONY OR 
SUMMARY MAINTENANCE SHOULD BE PERMITTED. 
BUT THE PARTIES SHOULD NOT BE AT LIBERTY 
TO AGREE NOT TO SUE FOR DISSOLUTION OF 
THE MARRIAGE. [THIS IS ALSO PROVIDED 
FOR IN THE 1 9 6 8  DOMESTIC PROCEEDINGS ACT 
OF NEW ZEALAND� NO. 62� s. 58. ] THE 
AGENCY OF NECESSITY WHEREBY A DESERTED 
WIFE COULD PLEDGE HER HUSBAND'S CREDIT 
SHOULD BE ABOLISHED� EVEN IF THE HUSBAND 
IS IN DEFAULT OF PAYMENT. THIS RIGHT 
HAS LITTLE UTILITY AT THE PRESENT TIME 
AND IT ONLY GIVES AN UNWARRANTED RIGHT 
TO A TRADESMAN TO SUE THE HUSBAND. 

(2) THE INCIDENTS OF A SEPARATION AGREEMENT 
IN ALL RESPECTS� INCLUDING ACQUISITION 
OF DOMICILE� SHOULD BE THE SAME AS THOSE 
OF A JUDICIAL SEPARATION. IN THE ABSENCE 
OF A PROVISION TO THE CONTRARY� NEITHER 
SPOUSE SHOULD BE ENTITLED TO SUCCEED TO 
THE OTHER'S PROPERTY. THE SPOUSES 
SHOULD IN ALL RESPECTS EXCEPT FOR 
CONTRACTING ANOTHER MARRIAGE BE DEEMED 
TO BE INDEPENDENT PERSONS� AS IF 
UNMARRIED. THIS COULD BE ACHIEVED BY 
A SYSTEM OF REGISTRATION OF THE AGREE
MENT AS PROVIDED FOR IN NEW ZEALAND BY 
ITS 1 96 8  DOMESTIC PROCEEDINTS ACT� NO. 62� 
s s .  55 AND 57. 
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EFFECT OF MATRIMONIAL D EC REES 
ON SEPARATION AGREEMENT 
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To s ome extent the d i s cu s sion on thi s topi c  wi l l  

overlap with that in the previous section , but the 

s ection wil l  be confined to the e f fect of a decree or 

or ders pronounced in matrimonial or fami ly courts on 

the agreements entered into by the spous e s , i . e . , d ivorce ,  

j udicial s eparation , res ti tution of con j ug al r ight s , 

alimony and maintenance , a l l  of whi ch are awarded by 

the Super ior Courts e i ther under the Divorce Act or 

under the Dome stic Re lations Act, and "protection order s "  

i s sued out of fami ly court s under Part 4 o f  the latter 

enactment or their counterp art in other p rovince s  o f  

Canada . 

(1) D ivorce 

(a) Under the reformed divorce leg i s lation , a 

marriage may be di s so lved on s everal ground s . Some of 

the s e  may be exc luded by agreement . D e sertion , for 
. . t 161 . 11 . t . 1nstance , 1n mo s c a s e s  w1 not cont1nue o run 1n 

the face o f  s uch agreement . All other matrimonial 

o f fenc e s  may be condoned by expres s provi s i on , and the 

Rose v .  Rose c lause wi l l  preclude r evival of such 

offences on the occurrence of sub sequent o ffenc e s . It i s  

i n  each cas e  a que stion o f  construction . Whi l e  i t  was 

161An agreement to pav maintenance need not 
nec e ss ari ly consent to the des ertion of the party ; 
see supra., p .  15. . 
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tru e  to say , that before the 1 9 6 7- 6 8  r eform ,  d ivorce 

proceedings could have been rul ed out either by express 

cov enant to that e ffect or by effective condonation 

and only new grounds could provide the ba s i s  for such 

rel i e f , it is probably not so  any longer becau s e  as 

stated earl ier e ither party on the mere ground of 

s ep arat ion , consensual or otherw is e , 'c an pre sent a 

p etition for d ivorce sub j ect only to the court•s 

discretion to refuse a decree under the " unduly hars h  

and unj ust " provi s o  o f  s ection 9 o r  o n  the ground that 

s ati s factory arrangements have not been made w i th respect 

to the chi ldren of the marriage. 

Whi le mos t  separati on agreements contemp l ate 

future divorce proceed ing s , 1 6 2  and the Divorce Act has 

expres s ly laid down that s uch agreement s  are not co l lus ive , 

the i r  real purpos e  i s  to provi de sati s factory s ettlement 

of the cons equences o f  an imminent di s so lution of the 

marriage ; and when the spou s e s  p art in amity they are 

like ly to be more reasonab l e  than when forced to do so 

by a pow er above. The divorce courts have taken the 

pos ition , follow ing the l e ading case o f  Hyman v. Hyman 

( 1 9 2 9 )  A. C .  6 0 1 ,  that they are not bound b y  any agreement 

between the parties bas ing their dec i s ion either o n  

grounds o f  pub l i c  p o li cy or o n  the " impl ied " r i ght con ferred 

by s tatute , such as s ections 1 0  and 11 of the Divorce 

Act ( Se e  Vinde n v. Vinde n ( 1 9 7 1 )  5 W. W. R. 6 7 3  (B. C. ) ) ,  or 

on the rather tenuous doctr ine that divorce creates higher 

1 6 2 . t . b . . d. b Con s c 1 en 1 ou s  o J ect1 on s  to 1vorce may e 
shared by both parties and they may expres s ly l ay down that 
neither p ar ty shal l s eek divorce . 
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obligations on the s e  matters than w hen the spous e s  are 

l iving together in peace .
1 6 3 

Whatever may be the impact 

of such pronouncements on the w i l l ingne s s  o f  a w e l l  

informed o r  wel l advis ed husband t o  enter into a s epar ation 

agreement i n  the futur e , it i s  reas onable to expect a 

general hardening of attitude s in making liberal a llow ance s 

for the s imp l e  reas on that the agreement may provide a 

s tarting point for the court in fixing maintenance . A nd 

a w i fe doe s  not have to invoke court ' s  as s i stance i f  s he 

i s  s ati s fied w i th the arrangements; she would only want 

to do so  if she feel s  that s he did not get a square 

d 1 
1 64 ea . 

( b ) Under the Divorce Act, the court has power to 

f ix the maintenance o f  a w i fe or husband whether or not 

they are gui lty of a matrimoni a l  offenc e ,
1 6 5  

and to over-

163
crump v .  Crump (supra, fn . 1 3 7 ) ; Jackson v .  J�ckson 

(supra, fn . 1 3 7 ) . 

1 64 Bayne v .  Bayne ( 1 9 7 0 ) 7 1  W . W . R .  2 3 0  ( B . C . ) .  I f  
the a llowance provided for i s  adequate the court w i l l  
refuse to augmerit such benef its by ordering maintenance .  
Ba�de r v. Baude r (1 9 69 } 2 O . R .  730 ; 6 D.L�R. ( 3 d )  5 9 7 . 

1 6 5
Tuc ci v .  Tucci ( 1 9 7 1 )  1 R . F . L .  2 5 3  (Ont . C . A. ) .  

The cour t  refus ed to exerci s e  di scretion to award main
tenance for the follow i ng reasons : 

( a ) s he had been able to s upport her se l f  for 
a long period ( 6 years ) ;  

{b ) there was  no evidence o f  present need nor 
w a s  there a l ikelihood o f  her becoming 
destitute ; 

( c· ) when she de s erted the husband she w i shed 
to be comp letely di s sa s soc iated from him ; 

( d )  the husband was  in debt and supporting 
a fami ly as a result o f  h i s relationship 
with the eo-respond ent . 

[Continued on next page . ]  
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r id e  any s ettl ement or other arrangement made b y  the 

spou s e s  (We lls v .  We lls ( 1 9 71 )  2 R . F . L . 3 5 3  (B . C . ) ) .  

I f  the D ivorce Court make s an order for main

tenance di s r egarding the provi s ions of the s eparation 

agreement previous ly entered into by the spous e s , the 

d ivorced wife wi l l  have a choice e i ther to enf orce the 

court' s  order or the provi s ions of the agreement , b ut not 

both at the s ame t ime . The Supreme Cour t of Canada ha s 

he ld in Findlay v .  Findlay [ 1 9 5 2 ]  1 S . C . R . 9 6  that an 

order of the court do es not have th eeffect of terminating 

the agreement ,  but that it i s  only s us pended and revive s  

when the w i f e  e lects t o  abandon her rights under that 

order or when that order i s  no longe r e ffective ( e . g . , 

where the court has ins erted a dum casta c laus e  or i ts 

order i s  to term inate on remarri age , etc . ) . 

I t  may o ften happen that the provis ions agreed to 

by the spou s e s  in the i r  s ep arati on agreement may go beyond 

the expres s powers of the D ivorce Court under the Divorce 

Act or even within the con stitutional j urisdict ion of the 

federal P ar l i ament . There i s  nothing in the Divorce Act 

that author i z e s  the court to incorp orate the agreement 

in the decree , and the Eng l i sh Court of Appeal in Hinde 

v .  Hinde [ 1 9 5 3 ] 1 A l l  E . R . 1 7 1  he ld that the p artie s  could 

not by cons ent give the court a j ur i sdicti on which it did 

not otherwi s e  po s se s s ,  fol lowing the "we l l  known rule " 

[Cont inued from p ag e  9 8 . ]  
See a l s o  Rosa v .  Rosa ( 1 9 7 1 )  1 R . F . L . 1 8 9 ( Sask . )  follow ing 
Moshe nko v .  Moshe nk o ( 1 9 6 9 ) 7 0  W . W . R . 7 6 2 ; ( 1 9 7 0 )  7 D . L . R . 
( 3d )  7 4 9  (Man . Q . B . ) .  But i t  c an b e  l e s s than the agreed 

amo unt too: Sims v .  Sims ( unreported F eb . 2 6 ,  1 9 7 0 ,  O nt . 
s.c.). 



,. 

100 

re f erred to by Lord E sher M . R .  in Re Ayle r� Exp. Bischoffshe im 

( 1 8 8 7 )  2 0  Q . B . D .  2 5 8 . Furthermore , the court may not be 

jus tified in "varying " a s eparation agreement that conta ins 

an integrated property s e ttlement , where support provi s ions 

and other covenants constitute rec iprocal 90n s iderations s o  

that i t  i s  impos s ib le to s eparate the two .  Rather than 

expres s ing any opinion on thi s  matter , the court may fo llow 

the w is e r  cour s e  of approving the agreement in the s en s e  o f  

.. recogni z ing "  the contractua l ob l igations undertaken by 

the parties . I t  w ould then merely be an evidence o f  the 

agreement and the court ' s  proce s s  cannot be us ed for enforc ing 

it as an order ; the partie s w i l l  be abl e  to enforce it in 

the s ame w ay as any other contract . In a recent cas e ,  - � -· 
Burk e tt v .  Burk e tt [ 1 9 7 0 ] 7 1  W . W . R .  4 7 9 ( B . C . ) ,  Seaton J .  

refused to incorporate a s eparation agreement in the divorce 

decree granted to the w i fe becaus e  in his view many of the 

provi s ions of the s eparation agreement ( such a s  property 

s ettlement )  v1 ent beyond the j uri sdiction of the court a s  

conferred by the Divorce Act; he merely " approved " o f  them , 

. 1 bl' 
. 1 6 6  

w i th the resul t  that they rema1ned contractua o 1gat1ons . 

Thi s  appears to be a sound way of getting round the 

. cons titutiona l problems involved in a divided j ur i sdiction . 

Where the agreement i s  not formally presented to 

the cour t  ( though th e court mus t  under the Divorce Act� 

1 6 6  
In Warnock v .  Warnock [ 1 9 6 8 ]  6 3  W . W . R .  5 2 9 , Seaton 

J. held. that the word s  " approve " meant that the court was  
merely r ecogniz ing the exi s tence of the contract between 
the parties; it was not a j udgment of the court . See al so 
Mann v .  Mann ( unreported , D e c . 9 ,  1 9 6 9  ( B . C . ) ) . 
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ens ur e  that proper arrangements are mad e  for maintenanc e 

o f  the spouse and chi ldren and cus tody o f  the chi ldren : 

( section 9 ( 1 )  ( 2 )  ( f» and the court upon pronounc ing the 

decree ni s i  makes no award at a ll , then it i s  functus 
officio and the parties  canno t  reopen the ques tion at a 

later date ; they have then to rely sb l e ly on the agreement 

which wi l l  operate on i t s  own terms undaunted by the unruly 

hor s e  of pub l i c  po l i cy . 1 6 7  And where there i s  no s tatutory 

p rovi s ion for granting relief to a d ivorced wife aft er the 

decree ( and i t  i s  submi tted that only the federal Par l iament 

h . . d. . h .. 1 . 1 t. ) 
1 6  8 

th . ht a s  JUrl s 1ct1on to enact s ue eg 1 s  a 1on e r 1 g  s 

o f  the form er wife wi ll  forever be barred . On the other 

hand , if the court orders maintenance or cus tody , it ha s 

j urj sdiction to rescind or vary i t  by virtue of s ection 

11 ( 2 )  of the Divorce Act�69 

1 6 7  Charle sworth v .  Holt ( 1 8 7 3 )  L . R . 9 Ex . 3 8 . Although 
thi s case was doubted by three members of the Court of Appeal 
in Hy man v.  Hy man� Hughe s v. Hughe s [ 1 9 2 9 ] P .  1 and by some 
of the noble Lords on appeal , ( 1 9 2 9 ) A . C .  6 0 1 , the Court o f  
Appeal in May v .  May [i 9 2 9 ]  2 K . B .  3 8 6  unanimous ly affirmed 

i t ,  Scrutton L . J .  at p .  3 9 2 ,  Greer L . J .  at p .  3 9 6 ,  and 
Rus s e l l  L . J .  at p .  3 9 7, bas ing their deci s i on on the ground 
of stare de cisis. 

1 6 8 
h . . . h 

. '1 • 
T e prov1s 1ons 1n t e Dome st�c Re vat�ons Act, 

R . S . A .  1 9 7 0 , c .  11 3 ,  s uch a s  s ec tions 2 2  and 2 3  wi l l  probab ly 
now become uncons ti tutional , as the federa l Parliament has 
occup i ed the divorce f ie ld , exc ept in thos e  matters not 
i ncon s i s tent with the expres s prov i s i ons of the Divorce Act 
( section 1 9 ( 3 ) ) .  

1 6 9  Zacks v .  Zacks ( 1 9 7 2 )  2 9  D . L . R  .. ( 3d )  9 9  ( B . C . C . A . ) .  
I f  the court " incorporate s "  the agreement in i ts decree , 
where it i s  l egi timate to do s o , the agreement probably . 
"merges "  i n  the d ecree , in  whi ch ca s e  i t  may be enforced 
[Continued on-pe�t page . ]  
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(2) Nu llity o f  Marriage 

Where the p art i e s  have contracted an inval id 

marriage and get a decree of null i ty , then the s eparation 

agreement founded upon the val idi ty of the marriag e  i s  

void for fai lure o f  cons ideration . Thus , i f  the w i f e  has 

concealed an undi s so lved marr iage or the divorce o f  her 

prev ious marriage has s inc e been dec lared inva l i d , the agree

ment fal l s . On the other hand if she was innocent of a l l  

blame and the fault lay i n  the putative husband the agreement 

i s  valid . Or , i f  the p arti es agreed to pay maintenance 

notwithstanding the outcome of nul l i ty proceeding s , they may 

[ Continued from page 1 0 1 . ]  
a s  an order of the court ; the agreement i t s e l f  would then 
be extinct . The court wi l l  then have power to re s c i nd or 
vary the provi s ions . Thi s  case ha s gone on appeal to the 
Supreme Court of Canada . It wa s held by the Court of Appeal 
of Briti sh Columbiath at unl es s  the tri al j udge f ixes 
the prec i se amount of maintenanc e at th e time o f  perfecting 
the decree nis i ,  he los e s  j ur i sd i ction . The reg i s trar ' s  
award of $ 7 0 0  per month to th i s  wi fe who wa s meantime 
vacationing in Palm Spr ings , was s e t  as ide as it was made 
after the decree ni s i  was pronounced . Th i s  case is presen� ly 
being argued in the Supreme Court o f  Canada a s  two other 
cons titutional i s sue s have been rai s ed ( a )  that the federal 
Parliament has no juri sdiction to award maintenanc e to a 
divorced spous e  a s  the B . N�A . Act confers the power under 
section 9 2 ( 1 3 ) exc lus ively to the Provinces ; and ( b ) that 
the j udge trying a divorce case cannot de legate hi s duty 
of awarding maintenance to a " non- j udge " ,  e . g . , to the 
Reg i s trar (pre sumably a l s o  by a non - section 9 6  j udge ) . There 
was a s imi lar attack on constitutional grounds by the 
O ntario High Court in Bray v .  Bray [ 1 9 7l ] l O . R .  2 3 2  ; ( 1 9 71 )  
1 5  D . L . R . ( 3d )  4 0  where Wright J .  he ld that although the 
f ederal power in re lation to chi ldren of d ivorcing spous e s  
i s  intra vires , the Province s  have primary j ur i sdiction in 
thi s matter ; and indicated the paramountcy o f  the latter 
( See pp . 4 9 - 5 1 ) . 
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be deemed to have taken the r i s k . In the leading c a s e  of 

Adams v. Adams [ 1 94 1 ]  1 All E . R .  3 34 the Engli sh Court o f  

Appeal has he ld that a decree of nul l i ty upon inc apac ity o f  

the w i f e  t o  con.s umate the marriage had no e f fect upon the 

s ep arati on agreement ; the marri age was not void ab initio, 

but mere ly vo idab le and the decree or nul l i ty did not affect 

any prior obl igations a s  it operated as from the time of 

court' s  dec laration of nul l i ty . 

Courts lean toward va lidi ty o f  the marriage . 

D ecency and mora lity c a l l  for -the pre s ervation , whenever 

pos sible , of the marita l  s tatus created by a ceremoni al 

marri age . The presumption i s  ra i s ed no t only for the 

b en e f it o f  the d efendant spou s e  in an ac tion to void the 

marriage , but a l so for the benefit of the society which· 

ha s vi ta l  interest i n  s af eguarding marriage . Otherwi s e  

the spou s e  may become a pub l i c  charge . 

But there s hould b e  a marriage as defi ned in the 

l e ading Engli sh ca s e  of Hy de v .  Hy de ( 1 8 6 6 )  1 P & D 1 3 0 ;  

" a  union o f  one man artd one woman for l i f e  to the exc lus ion 

o f  others " .
1 7 0  

It is because of thi s rule that courts 

cannot adj udicate in respect of po lygamou s or bigamous 

marr i ages nor , contrary to recent author ity ,  where there 

i s  a homo s exual "marr iage " 1 7 1  

._,---.-�---

170 
h . . ..., d. ( ..., . M • ) · T e Matr�mon�av Proaee �ngs Povy g�mous arr�ages 

Act, 1 9 7 2 ,  c .  3 8  ( England ) now enabl e s  the court to give 

matrimonia l  r e li e f  in such ca s e s . 

1 7 1  
·Talbot v .  Talbot ( 1 9 67 )  1 1 1  Sol . Jo . 2 1 3  and 

Corbett v .  Corbett [ 1 9 7 0 ]  2 W . L . R . 1 3 0 6  added a further ground 

o f  nul l i ty . I t  was he ld that where two persons of the same 
s ex "marry " each other , e i ther o f  them i s  entitled to a 

[Continued on next page . ] 
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( 3) Judi cial  S eparation 

The decree o f  j udici a l  s eparation probably accom-

p l i shes very l ittle . Apart from conferring a j udic i a l ly 

s anctioned s tatus i t  i s  no different in i t s  incidents 

from a s eparation agreement which expr es s ly cover s the 

spec i f i c  effects f lowing from the decree . Hence no 

pub lic po l i cy i s  in que s tion where the parties contract 

out of j udi c i al s eparation . The s ame result may be 

accomp l i shed by e l iminating the grounds for j udicial 

s eparation by way of pr�vi s ions for condonation ,
1 7 2  

although 

here aga in the sub s equent adultery of the spou s e  may provide 

a new ground to the other to s ue for j udicial separation . 

But un l e s s the spous e s tands to g a in f inanc i a l ly by s uch 

a decre e ,  there i s  no need for such a suit . In the lead ing 

ca� e  of Bes ant v .  Wood ( 1 8 7 9 ) 12 Ch . D .  6 0 5 , the Court o f  

Appeal refus ed j udicial s eparation o n  the ground of crue l ty 

a s  the s eparation deed barred such a decr ee . The clergyman 

husband was g iven an inj unction again s t  the suit brought by 

h i s famous wi fe , Anni e  Bes ant , for restitut ion of con j uga l 

[Continued from page 1 04 . ]  
decree o f  nul l i ty of marr iage with the cons equential r ight 
to app ly for f inancial provi s ion . To ls�oy in his text 
Divorce ( 7 th edi tion 1 9 7 1 )  at p .  2 7  s ays that the s e  ca s e s  
a r e  wrong . The Nullity of Marriage Act, 1 9 7 1 , c .  44 ( England ) 
makes a marri age void , inter alia, where the parti e s  are 
not re spectively ma le and f emal e  ( s ec tion l ( c ) ) .  Mani toba 
h�7 �-t�. P1.:ves and Children's Mai·nt;enance Act� R . S . M .  1 9 7 0 ,  
c .  W- 1 7 0 ,  s .  6 and B . C .  by i ts recent Family Relations Act� 

1 9 7 2 , v .  3 0 , dd . 1 5 ( e ) , 1 8  give s  a right o f  maintenance ; 
Manitoba when there i s  a chi ld o f  that un ion and B .C .  when 
the coun le has cohabited for at leas t two year s . 

1 7 2  
Sharper v .  Sharper ( 1 9 5 6 )  1 9  W . W . R .  1 7 3 ( B . C  .. C . A . ) 

( the agreement had provided for p ermanent s eparation ; s ince 
the parties  were l iving apart by ag.reement ,  the case which 
might otherwi s e  have been on desertion mus t  fai l ) . 



..,.. 

105 

r ights.
1 7 3 

S imil ar ly in Gandy v. Gandy ( 1 8 82) 7 P.D. 16 8 the 

Court of Appeal held that a wi fe may not c laim alimony in 

the court s  on a j udicial  s eparation , becau s e  of her covenant 

in the s eparation agreement not to do so ; a l t hough t hi s 

c a s e  has been s everely cri tic i z ed i t  i s  sti l l  the l aw . 1 7 4  

I f  the action for j ud i c ia l s eparation was abo l i s hed , 

the spou s e s  would be forced to negotiate a s ettlement o f  

their maintenance rights w ithout having to s e e k  court' s 

help . Where they are o f  s uch a frame of  mind that i t  i s  

absolute ly impos s ible for them to come to terms , then 

without s eeking a court decree of separation the wi fe could 

obtain a protection order from the fami ly court , and thu s  

s ave valuable j udicial time i n  the Sup reme Courts . ( Se e  

Recommendation # 7 . )  

( 4) Res t i tuti on o f  Conjugal Right s 

As discu s s ed previous ly , spou s e s  living s eparately 

by agreement may foreclo s e  r e s ti tution proceeding s by 

delcaring their s epara� i on to be p ermanent , or by covenanti ng 

not to s ue for res titution,(K. v. K. [ 1 92 1 ]  1 W . W . R .  1 0 72 

( Sa sk . ) ) . The s o le reason for seeking thi s decree i s  now 

to obtain maintenanc e ,  and i f  maintenance has already been 

1 7 3  
Fo llowed i n  King v .  King [ 1 9 2 5 ]  2 W . W . R .  641 ; 

3 D . L . R . 87 2 ( B . C . ) .  ( Court held that the suit wa s bro ug ht 

only to c laim alimony ) . 

1 7 4  
Fo l lowed i n  Canada by the Ontario Court of  Appeal 

in Smith v. Smith [ 1 9 5 5 ]  O . R . 6 9 5 ;  [ 1 9 5 5 ]  3 D . L . R .  8 0 8 ; s ee 

Roach J . A . at pp . 8 1 7 - 8 2 1 , esp . 8 2 1 ( D . L . R . ) ;  and appl i ed 

by the Alberta Supr eme Court in OZs en v .  OZs en [ 1 946 ] 3 

w .w . R .  3 8 9 . 
1..- <··' � w,. * ; 

., 

.F 
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provided for in the agreem en t , the c ourt wi l l  refu s e  

the decree b ecaus e  i t  wi l l  be an attempt t o  in c re a se the 

. t 
1 7 5  . " f  f ma1n enanc e . However a w 1  e may s ue or s upport 

in the Superior Court by proceedin g s  con f ined to a l imony 

or in the Family Court s  under the " protection ord er " 

provi s ion di s cu s sed be low ( see infra� p .  1 0 8 - 1 1 3 ) . ( Se e  

R ec omme ndation # 7 . )  

( 5 )  Acti on for A limony 

A s eparation agreement has been hel d  to b e  a bar 

to an action for alimony whether or n o t  the wif e  ha s b een 

provided with support mon ey .
1 7 6 

In Smith v .  Smith ( 1 9 5 5 )  

O . R .  6 9 5  ( C . A . ) ;  3 D . L . R .  8 0 8 ,  the Ontario Court o f  Appeal 

took the po sition that there is no pub li c  pol icy involved 

where a wi fe binds her s e l f  not to a s s ert her right to 

a limony by a s eparation agreemen t ;  it i s  otherwi s e  when 

marri ag e  i s  di s solved: 

. . •  s ince the husband' s liab i lity to 
maintain i s  extingui sh ed by d ivorce ,  it 
was nece s sary in the public interest for 
the court to exerc i s e  its duty to award 
maintenan c e , and the wi fe could not by 
her covenan t deprive the pub l i c  of the 
benefit f lo"..v ing from the exerci s e  of 
that j ur i sdicti on or prec lude the court 
from exerc i s ing i t .  pp . 8 1 0- 8 1 5  

175Tuxford v .  Tuxford ( 1 9 1 3 )  4 W . W. R .  8 94 ( Sa sk . ) .  
E ng l an d  by the Matrimonial Proceedings and Property Act� 
1 9 7 0 ,  c .  4 5 ,  s .  20 and Briti sh Columbi a  by the Family 
Relations Act, 1 9 72 ,  c .  2 0 , s .  4 ( 1 )  have abo li shed thi s 
remedy . 

176 nay v .  Day ( 1 92 3 )  2 3  O . W . N .  5 6 6 - - ( un l e s s  there i s  
a ground f or inval idating the agreemen t  s uch a s  erroneous 
repres entation , dure s s ,  etc . ) . Fremont v .  Fremont [ 1 9 12 ]  
26 O . L . R . 6 ( C . A . ) ;  6 D . L . R . 4 6 5 . 



..... 

1 0 7  

Whi le a s eparation agreement i s  in forc e , the duty 

to support i s  in abeyance and the husband c annot be s ued 

for a l imony so long as he obs erves the terms and makes regul ar 

payments: Re Carey [ 1 94 0 ] O . R .  1 7 1  at 1 7 5  ( C . A . ) ;  1 D . L . R .  

36 2 .  But i f  the agreement i s  s e t  a s ide for any reason , the 

duty spring s  up aga in , and that duty i s  mea sured by the 

current f inancial cond ition of the husband . 

On the other hand i f  the s eparation agreement makes 

no provi s ion for wi f e ' s  support or makes a prov i s ion but 

there i s  no covenant not to sue for a l imony , the court wi l l  

grant alimony in an ac tion whether res tr ic ted to that rel i e f  

o r  i s  combined with a claim fo:t judicial s epara-!-:io� (-r·T�'?re 
the la tter i s  not forbidden by the agreement ) . 1 7 7  But a wife 

c annot claim both under the agreement and under the s tatut e , 

and so  long as the former c l aim stands it  i s  a bar to 

1. 
1 7 8  

s tatutory a 1mony . 

One can conclude from the authori ti e s  that a proper ly 

drawn s eparation agreement free from f raud , dures s  or undue 

influence and providing -for al imony in lumpsQ� or p eriodi c  

payments and accepted by the wi fe i n  lieu o f  a limony constitutes 

a·bar to a c laim to al imony i f  there 1 s no default i n  the 

payments . ( See Recommendation # 7 . )  

1 7 7  
Fremont v .  Fremont (Supra, fn . 1 76 ) 1 Ols en v .  Ols en 

( 1 9  4 6 ) 3 W .  W • R • 3 8 9 ( Al ta .• ) . 

1 7 8  Henke v .  Henke ( 1 9 2 8 ) 1 W . W . R .  3 3 7 ; 1 D . L . R . 1 0 9 0 
( Sask . ) .  Duke v .  Duke ( 1 9 3 7 ) 2 W . W . R .  24 5 .  Callander v .  
Callander ( 1 9 2 7 ) 3 W . W . R .  44 9 .  Wells v .  Wells ( 1 9 7 0 )  7 5  W . W . R .  
4 7 3 ( B . C . ) .  
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{ 6} Summary M·ain tenance 

A s eparation agreement which provides ma intenance 

for the wife is general ly a b ar to an application for 

s ummary maintenance unle s s  there is s tatutory provi s ion 

to the contrary . Statutes in the va+ ious Canadian 

province s  differ consi derably ; some l ike A lberta sti l l  

carry on with the o l d  England provi sions ,
1 7 9 

and other s  

like Saskatchewan have a s ep arate enactment covering 

maintenanc e to des erted wives and c hildren .
1 8 0  

A s  a 

result there are conf licting dec i sions from var ious j uri s 

diction s on the prec i s e  ambit of s tatutory reli ef . Certain 

principle s however c l early emerge . If the spou s e s  are 

l iving apar t  under an agreement , whi ch provides for 

r ea sonable maintenance ,  and th e hus band i s  in def ault 

(Walker v .  Walker ( 1 9 3 4 )  2 W . W . R .  5 5 4  (M an . e . A . } } ,  the 

wif e  may proceed to c l aim s tatutory relief without aban

doning the agreement , for sh e would come with in the 

definition of " de s erted wif e " . If th e husband is not in 

default , th en genera l ly sh e cannot c l aim maintenance, 

unl e s s  wh at is provided i s  not adequate ;
1 8 1  and it has a l s o  

179
Domes tic Relations Act, R . S . A .  1 9 7 0 , c .  1 1 3 , 

P art 4 .  Family Relations Act, 1 9 7 2 , c .  2 0  (Stat . B . e . ) .  

180
ves erted Wives ' and Children 's .:Maintenance Act:) 

R . S . S .  1 9 6 5 ,  c .  3 4 1 ; Wives ' & Children's Maintenance Act:) 
R . S . M . 1 9 7 0 , c .  W- 1 7 0 .  Ontario ' s  Des erted Wives ' & Children's 
Maintenance Act, R . s . o .  1 9 7 0 , c .  1 2 8 . 

181
Brown v .  Brown ( 1 9 5 4 } O . W . N . 8 6 2 (e . A . } ; Skinner 

v .  Skinner ( 1 9 5 3 )  3 1  M . P . R . 113 {Nfld . e . A . ) ;  Ny chuk v .  
Ny chuk [ 1 9 5 2 ] 6 W . W . R .  (N . S . )  3 53 Man . eo . et . (where a 
lump sum paym ent i s  made i t  should be at leas t equal to what 
the wife would have got under the Dower Act had she been 
a widow calculated on an actuari al b a s is ) . 
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been hel d  th at where a husband h a s  according to hi s 

f inanci al c ircumstances at th e time of s ep aration made 

a l umpsum s ettlement , the wi fe whos e ship of for tune 

f ounders can cl aim more and if the h usband doe s  not 

accede to h er reque s t ,  notwith s tanding h er prodigality 

if any (provided a fter s eparati on she i s  not guil ty of 

adul tery whi ch is not condoned ) , 1 8 2 �he can c laim s tatutory 

relief by way of "protection'' or maintenance order . 1 8 3  

Her entitlement to s tatutory reli e f  i s  not defeated by 

an expres s covenant re leasing th e husband of al l cl aims 

under the s e  s tatute s and courts h ave arrived at the s ame 

result both under expre s s  s tatutory p rovi sions
1 8 4  

and 

18 2
Ad�ltery which has no t been condoned i s  an absolute 

bar in all ca ses  and it then matters not whether she is in 
nec� s sitous circumstanc e s  or i s  a pub lic charge . 

1 8 3 . Bennett v .  Bennett ( 19 5 5 )  1 1 1  c.c.c. 1 9 1  ( Ont . ) 
(h eld pub li c  po l i cy w i l l  not to lerate such r e leas e of 
s tatutory enti tl ement ) .  

1 8.1. . . ,._1,. ' .. �McMillan v . - McMillan ( 1 9 62 )  3 9  w . w·. R . 51 1 ( Sa s k . 
C . A . ) ;  Rezans off v .  Rezans off ( 1 9 6 5 )  5 4  D . L . R .  ( 2d )  6 ( Sas k . )  
( R . s . s .  1 9 6 5 ,  c .  3 4 1 ,  s .  1 0  speci f i c a l ly deal s with thi s 
situation ) .  Steph ens v .  Steph ens ( 1 9 4 1 )  1 O . R . 2 4 3  ( C . A . ) 
h eld wif e ' s  right to s ue upon a s eparation agreement was 
suspended whi l e  an order under the Des erted Wive's and 
Children's Maintenance Act was outs tanding in her favour . 
The court found i t  unnece s s ary to de termine whe ther the 
order abrogated the wi f e' s r i ghts under the s eparation 
agreement . The court in Morr v .  Morr ( 1 9 4 5 )  O . W . N .  4 6 3  
answered thi s in the n egative s aying her righ ts are revived 
wh en the order has expired . In Re Wiley & Wiley ( 1 9 1 9 ) 
46 O . L . R .  1 7 6 ,  the court held that i f  the Supreme Court 
h as decided that the wi f e  is not entitl ed to al imony , she 
c annot subsequently go to j us ti ce s  to get a s ummary main
tenance order . 
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under legi slation base d  on English preceden t s . 1 8 5  

In a l eadi ng Engli sh ca s e , Tulip v .  Tulip [ 1 9 5 1] 

2 All E . R . 9 1 ,  th e Court o f  Appeal entertained a wi fe' s  

applic ation for increas ed s upport on the basi s o f  s ection 

5 ( 1 )  o f  th e Law Reform (Mis cellaneous Provis ions ) Act, 
. 

1 9 4 9 . Th e court h el d  that th e exi stence of a s ep aration 

agreement wa s  no bar to i t s  j uri sdiction , and that th e 

husband may be guil ty o f  wil ful negl ect under that s tatute 

i f ,  h aving the mean s , he did not concede to the demands 

made by hi s wi fe for an increas e where sh e was in need . 

And in another l eadi ng cas e ,  Morton v .  Morton [ 1 9 5 4] 2 

All E . R .  2 4 8  { C .A . )  the court h el d  that th e que s tion of 

reasonabl ene s s  under the s tatute mu st be rel a ted to the 

time o f  making the application and not to the time o f  

the agreement . A s  Singl eton L . J .  put i t  in Morton v .  

Morton. 

Tulip v .  Tulip in effec t  would p ermi t  the 
wi f e  to s ay "my husband has been guil ty 
of negl ec t  to provide reasonabl e maintenance 
for me , though � r e cogni ze that I entered 
into an agreement with him whi ch I though t  
woul d bind m e  a t  th e time i t  wa s made and 
tha t  he h a s  kept hi s si de of the bargain . "  

{pp . 2 4 9 - 5 0 )  

v 

1 8 5  
·Brown v .  Brown ( 1 9 2 4 )  3 W . W . R .  9 4  (Man . ) ;  Bennett 

v .  Bennett ( 1 9 3 5) 1 W . W . R .  5 8 9  (Man . C . A . )  following Mathews 
v .  Mathews [ 1 9 3 2 ]  P .  1 0 3  ( 1 9 3 2) All E . R . Rep . 3 2 3 . Since 
thi s deci sion th e Manitob a Legi sl ature amended th e A c t ;  
S� skatchewan al so h a s  simil ar provi sions . National As s is tance 
Board v .  Parkes ( 1 9 3 5 )  3 All E . R .  1 ;  Tremaine v .  Tremaine 
( 1 9 7 0 )  1 0  D . L . R .  { 3d )  3 5 8  (wh ere the authori ti e s  are rev{ ewed 

in detail ) .  
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He conceded that the Tulip dec i s ion was far reaching and 

i t  may be that the ef fec t o f  the s ub section may well c au s e  

the hus band to say at p .  273: 

Why s houl d  I enter into an agr eement? 
I f  I do , and I fall out o f  wor k ,  or i f  
my means become l e s s , I am bound b y  the 
terms of the agr eement , but why shoul d  
I or any other hus band enter into an 
agr eement if the other party is not 
going to be bound by i t? 

He added : 

.Thu s  it  may be thought that the effect 
o f  what i s  now s .  23(1) of the Act of 
1 9 5 0  takes away something from the 
sanctity of an agr eement between hus band 
and wi fe . In vi ew of thi s , I regard it 
of the utmo s t  impor tanc e tha t the exi s
tence

. 
and the terms of an agreement should 

not be over looked in cons idering whether 
an order should be made under thi s 
s ub s ection . The courts ought no t 
lightly to up s e t , or to go behind , the 
terms of an agreement fr eely entered 
into between the par ti e s , even thoug h ,  
under a deci s ion o f  thi s cour t ,  the 
court is c lothed with power by s .  23(1) 
to make an order in a proper case in whi ch 
i t  i s  shown that the husband ha s been 
guil ty of wilful neglect to provide 
r easonable maintenance for hi s wife . 

However , the wi fe mus t  br ing her case  wi thin the four 

corner s of the s tatute . I f  she ha s no grounds under i t , 

even though she i s  in nec e s s i tous c ir cums tance s  or i s  a 

publ i c  charge , she cannot cla im r el i ef . Thus adul tery 

which is uncondoned is an ab solute bar and the husband 
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may al so have a " suffi cient cause� to refus e t o  maintain 
1 8 6  hi s wi fe i f  he i s  wi thout the means himse l f . And 

where the wi f e  her s elf was in des er ti on prior to the 
agreement and the husband did not acqui esce in such 
desertion but neverthe les s made p rovi sion for maintenance , 
the wi fe ' s  rights can only be under the agreement and 

1 8 7  not under the AQt for she has been the des erting spous e . 
In  such a c a s e  of cour s e  the tabl e  may be turned by a genuine 
of fer to return . (Pardy v .  Pardy [ 1 9 3 9 ]  P .  2 8 8 . )  

One should bear in mind tha t the wi fe who has obtained 
a measure

.
o f  cert� inty under the agreement may be in a much 

better pos i tion than s he would liave ·nee· n if she had not had-

the agreement ;  for example , i f  the husband ' s  means decreas9 

and he f inds i t  d i f ficult to pay what he has  undertaken , he 

i s  s ti l l  bound by the agreement ,  and i f  he i s  in arrear s ,  he 

can be sued for them . 

It  i s  s ubmitted tha t the dec i s ion in the Tulip and 

Morton c a s e s  i s  va lid in A lber ta under s ection 2 7 ( 1 )  of the 

Domes tic Relations Act, 
-
R . S .A .  1 9 7 0 ,  c .  11� ,

18 8
though unde s irab l e . 

1 8 6  
Williams v .  Williams ( 1 9 5 8 ) 1 3  D . L . R . ( 2d )  1 3 9 ; 

Meinty re v .  Mcinty re ( 1 9 5 4 )  O . W . N .  3 7 1 ; 1 0 8  C . C . C .  2 9 9  (Ont . ) ;  
cf. Zink v .  Zink ( 1 9 5 9 ) 1 9  D . L . R . ( 2d )  2 4 0  (Man . C . A . ) (w i f e ' s  
adul tery a f ter s eparation not proved , though chi ld born- 
court refu s e s  to d is charge the order ) . Earns haw v .  Earnshaw 
(supra, fn . 8 8) .  

lB?National As s is tance Board v .  Wilkins on ( 1 9 5 2 )  
2 All E . R . 2.5.5 ;  National As s is tance Board _v . Parkes ( 1 9 5 5 )  
3 All E . R . 1 per Denning J .  at p .  3 .  

1 8 8rn .Ny chuk v .  Ny chuk [ 1 9 5 2 ]  6 W .W . R . (N . S .  ) .  3� ,  a 
country court j udge o f  !-1.ani toba held that under the Man.i. toba 
WiveJs and Children's Maintenance Act� R . S . M .  1 9 4 0 , c .  2 3 5 , the 
words " sui table according to hi s circumstanc e s " referr ing to 
failure by husband to provide for hi s wif e ' s  maintenance ,  
rel ated to the time of making the agreement . 
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In another l eading c a s e, Northrop v .  Northrop 

(1966)  3 Al l E . R . 7 9 7  the Eng l i s h  D ivorce Cou r t  held 

that where a s eparation agreement mak e s  no provi s ion 

for wife ' s  maintenance and she has released her c laim , or 

has di sentitl ed herse l f  for such maintenance , but 

the hu sband has neg l ec ted or refu sed to maintain a dependent 

child, the court may mak e  a f inding' o f  wil fu l  neglect to 

maintain the wife. Thi s ru l e , s ay s  the court , i s  clearly 

estab l i shed and ari s e s  out of the close identification of ' 
the interes t  between the moth er and the child , s o  that a 

fai lure to maintain the chi l d  throws the obl igation on 

to th e chi ld ' s  mother and amounts to a wil ful neglect to 

maintain her in the s eparation ag reement . This cl o s e  

identity i s  t o  be imp lied even under the Domes tic ReZations 

Act of
· 

Alberta which prov ided by s ection 2 7(2 ) that a de s erted 

w ife, as de fined by subs ection ( 1) of that s ection , may mak e  

an- appl ication f o r  the maintenance o f  herse l f  o r  her s e l f  

and th e chi ld ren of  their marriage , and b y  further pro

vi s ion s in the following sub s ections that where she i s  

inel ig ible under the Part for summary maintenance , she may 

apply for maintenanc e r e stricted to the chi ldren (R . S . A .  1 9 7 0, 

c . 1 1 3, s . 2 4( 4), ( 5 ) , ( 6) ,  (7 ) . ( See R ecommendation s # 7  and 

# 8 . } 
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A s eparation agreement may b e  ter� inated by the 

parties in the s ame way a s  an ordinary contrac t . They 

may mutual ly agree to put an end to i t ,  or their conduct 

may b e  such that the cour t  wi l l  imply that they hav e  

dec ided to abandon their righ ts under it .
1 8 9  

I f  the 

spouses reconci le and r e sume cohabita tion the cour t s  

g enerally conc lude that the foundation of the agreement 

is g one and that it is at an end a s  from the time of 

reconc i liation . The agreement may a l s o provide that in

c ertain s i tuations it:_w i l l  come to an end , e . g . , i f  the 

partie s s e ek divorc e  or other matrimonial relief . The 

wife may a l s o  tak e  advantage o f  statutory r ights in h er 

favour and conc lusive ly e lect to proc e ed under the s tatute . 

D ea th o f  the wife wi l l  relieve the husband of  h i s  agreement , 1 9 0 

but hi s death may or may not relieve h i s  e s tate o f  the ob li

g at ions incurred by him ; i t  i s  a que stion of  construction . 

1 8 9 
. 

Thurber v .  Tucker [ 1 9 5 1 ]  2 W . W . R .  ( N . S . ) 57 5 ( B . C . ) 
(wife by h er conduc t held to h ave abandoned her right to 

payments under the separation agreement provi sion for h er 
chi l d ;  both had remarried and she fai led to enforce for four 
year s  a fter remarriag e ) . YeZZowega v .  YeZZowega [ 1 9 6 8 ]  6 6  
W . W . R .  241 di s tingui shes Thurber v .  Tueker-- " in addition to 
not pres s ing her c laim for maintenance the wife in that c a s e  
had also denied her husband acces s  t o  th e chi ld she had 
agreed to . "  

1 9 0  h h . .  h "d  • d 1 except w ere _e  a prom� s e  a umpsum payment 
which is in unperformed , or there are arrears of p eriodi c  
payments. 
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RECOMMENDATION #8 

(1) BANKRUPTCY SHALL NOT TERMINATE THE 
AGREEMENT; IT CALLS FOR VARIATION OF 
THE AGREEMENT IF JUSTIFIED. 

(2) THE AGREEMENT SHALL ALSO BE DEEMED 
TO BE TERMINATED IF BOTH·PARTIES HAVE 
ABANDONED IT. 

1. Breach of the A greement 

115 

A very frequent ground· of recour s e  to the courts i s  

breach o f  the covenan ts ei ther by the husband o r  by the wi fe . 

The wi fe commi ts a breach i f , for examp l e , in con traventi on 

of the provi sions she a sks for alimony or maintenance in. a 

divorce ac tion , or commi t s  adultery , or if  she makes it 

impo s sible for the husband to s ee thei r  chi ldren , or  if  

s he mo les ts or  threaten s  him or inter f eres wi th the 

chi ldren ' s  education . Simi larly , the husband may violate 

the provi sions by defaulting in hi s payments ,  or by mo lesting 

the wi fe or interfering in her affai r s , or even by commi tting 

adultery . Breach may a l s o  occur if the husband trans fers 

· property in fraud o f  the wi f e  where i t  has not been charged 

wi th payments_ , or impairing hi s s ecuri ty by mor tgage or 

executions ( the homes tead excepted ) . 

I f  the agreement i s  not fair , equi tab le , or reasonab le , 

the chance s  are that it wi l l  sooner or later break down ; 

convers ely , i f  it i s  reasonab le and equitable , i t  wi ll 

work smoo thly , without threats , quarrels  and recrimination . 

O ne o f  the mos t di s turbing prob lems in the enforce

ment of an agreement ari s es where the economi c  posi tion of 
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the hu sband , who had agreed to pay subs tantial periodic 

sums by w ay of a l imony , has s o  f ar changed that i t  i s  

impos s ible for him to keep u p  the p ayments and the wif e  

r efus es t o  give up any part of h e r  p en s ion .  P rior t o  thi s  

f inancial s etback h e  may have incurred addit iona l ob ligations 

by marrying a s econd time and produc1ng another s et of 

chi ldren . If the w ife ins i s t s  on her s trict l egal entitlement , 

the only course ayai lab l e  to him i s  to repudiate the agree

ment , or perhap s declare bankruptcy ; the cou rts how ever do 

not as s i s t  him and i t  has been he ld that the doctrine of 

frus tration becau se of supervening impo s s ib i l i ty has no 

appl ication to s ep aration agreements: Hyman v .  Hyman [1929] 
. ' . 1?1 A . C . 6 0 1  p er Lord A tkin at pp . 6 2 6- 8 . Forced with such 

1 9 1  " 
. The doubts expre s s ed by the Court of Appeal in 

Hyman v .  Hyman, Hughes v .  Hughes [ 1 9 2 9 ]  P .  1 ( per Hanworth 
M . R . at 2 1- 2 2 , Scrutton L . J .  at 3 4 - 3 5  and Sankey L . J .  at 7 6  
o n  the correctnes s  of the deci sion of Charlesworth v .  Halt 
{ 1 8 7 3 ) L . R . 9 Ex . 3 8 ,  s eem to have been discredited by Lord 

Atkin in the Hous e  of Lords . I t  was held in H. v .  H. [ 1 9 3 8 ]  
3 A l l  E . R .  4 1 5 (P . D . A . ) that the doctrine of frus tration did 
not apply even when there is a change in the law . In that 
c as e ,  the parti e s  entered into a s eparation agreement after 

· the wife withdrew her su i t  for j udicial s ep aration on the 
ground of husband ' s  c ruelty ; by the agreement she withdrew 
a l l  charge s  of crue l ty a l l eged in the suit . Nine year s later 
s he f iled a p etition for d ivorce charging the s ame cruelty 
a s  that al leged in the former suit . The court held that 
the divorce suit was barred by the deed of s ep aration , a s  
the charges of cru el ty were irrevocab ly withdrawn . The 
wif e ' s  contention that the agreement shou ld not survive in 
l ight of an important change in the l aw effected by Matrimonial 
Causes Act, 1 9 3 7  (whi ch for the f i r s t  time a l lowed divorce 
on ground of cruelty )  did not succeed . See al so Bevan v .  
Bevan , [ 1 9 55 ]  2 A l l  E . R . 2 0 6  Q . B .  ( Separation agreement held 
not fru s trated , nor was c laim for arrears by outbreak of w ar 
and the wife vo luntar i ly l iving in enemy territory . .  In 
that cas e the parties were marr ied in 1 9 3 1  and were s eparated 
the following year , and the Au s trian w ife wa s a l lowed by 
S e ll ers J .  to enforce the agre ement which the hu sband had 
ignored when the war brok e  out . Acc ording to S e l ler s J .  
" public policy did not requ ire that thi s agreement shou ld 

on next p ag e . ]  
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a s i tua tion, what i s  the husband to do? I f  his  income i s  

a ttached by the former wife , the s econd w i f e  and children 

w i l l  suffer ; if not she and her chi ldren wi l l , unl e s s  

s h e  abandon s  h e r  " retired " l i fe and goes out t o  work o r  

wh ere that i s  not pos s ible , g o  o n  welfare . Conceivab ly , 

the second wi fe who i s  pres ently l iving with him may then 

decide to s eparate and c laim maintenance for her se l f  and 

the chi ldren through the Fami ly Cour t ;  and it wi l l  perhaps 

then be a conte s t  between the two , the ex-wife and her s e lf . 

In such an eventua l i ty ,  then , the ex-wife would b e  forced 

to abandon her r ights under the- agreement for the t ime being 

and claim s tatutory maintenance .  Thi s  type of s i tuation 

results in hardship and mi s ery a l l  round and i s  no t eas i ly 

s o lved . 

Thi s then i s  one of the crying prob lems of our marriage 

l aw;  the common l aw doctr ine o f  non interference with the 

s acred ob l i gation s  undertaken by the husband mus t  be abrogated 

by p ermi tting j udicial variation of mainten ance payment s in 

appropri ate cases . Thi s topi c  wi l l  be dealt wi th in more 

detai l in a l a ter s ection . 

As a general rule , courts regard trivial breache s of 

the agreement a s  not entitl ing the o ther party to tre at the 

contract as repudiated ;
1 9 2  

s imi l ar ly ,  unles s a breach goe s  

[Cont ined from page 1 1 6 . ]  
terminate on the outbreak o f  war and the agreement wa s not 
abrogated by the outbreak o f  war . " ( p�2l2 ) .  

1 9 2  
'There cannot be an ins i s tence on prec i s e  per for

mance o f  the agreement as  i t  dea l s  wi th human conduct , but 
both part i e s  mus t  c arry it out in good faith according to its spirit . 
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t o  the root of the contrac t , being sub stantial , s eriou s  

and deliber.ate , so a s  to amount to a fundamental breach , 

a s  that doctr ine has been developed by the Hou s e  o f  Lords ,  

in  the leading Eng l i s h  ca s e  o f  Suisse Atlantique Soci;ti 
v. The Rotte rdamshe Kole n Ce ntrale [ 1 9 6 7 ]  1 A . C . 3 6 1 , the 

i nnoc ent party mus t  treat the breach of the term a s  a 

br each of warranty and sue for damage s or o ther reli ef 

short of r epudiation o f  the contract . 1 9 3  Even for a 

fundamental breach the parti e s  may exc lude the r ight of 

termination ; and where the s everal covenants o f  the 

s eparation agreement are not declared to be interdependent , 

the only right i s  to c la im damage s , injunction , speci f i c  

performance o r  other relief for the breach , and the other 

spous e cannot refu s e  to perform hi s p art of the bargain � 9 4  

I f  the breach i s  s eriou s , then notwith s tanding the particu l ar 

covenants agreed upon by the parti e s  the innocent party may 

r e s ort to the remedy availab le at l aw .  Thus in Balcombe v .  

Balcombe . [ 1 9 0 8 ]  P .  1 7 6 ,  where the wi fe had covenanted no t 

to su e for a previou s  matr imonial offence of the hu sband , 

whi ch she condoned ,  but the husband commit ted s eriou s  

breache s  of hi s obligation under the deed and had in 

fact repudiated i t ,  the cou r t  held tha t  the wi f e  cou ld 

proceed to have the marriage dis so lved on grounds p artly 

founded on the matrimonial o f f ence commi tted before the 

19 3 This deci s i on has been app l i ed by a number o f  
Can adian courts : e . g . , Trade rs Finance Corp. v .  Halve rson 
2 D . L . R .  ( 3d ) 6 6 6  (B . C . C . A . ) ;  Weste rn Tractor Ltd. v .  Dy ck 
[1969] 7 0  W . W . R .  2 1 5  ( S ask . C . A . ) ;  Fre e dhoff v .  Pomalift 

Industrie s Ltd. [1 9 7 0 ]  3 O . R . 5 7 1 . 

19�arshall v .  Marshall [1923] 2 W . W . R .  8 2 0 ;  4 D . L . R . 
1 7 5 ;  McLe ZZan v. McLe llan [ 1 9 2 5] S . C . R . 2 7 9 . 
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1 9 5  da te o f  the d eed . Even a Rose v .  Rose ( 1 8 8 3 ) 8 P . D .  9 8  

c lau s e  i s  not a defence when the spou s e  who s e  o f f ence s  

wa s " fi na l ly condoned " has committed a fundamental breach 

o f  the agreement . And where in breach o f  a prov i s ion 

g iving the wife cu stody of the children in return for 

her promi s e  to g ive reasonab le acce s s  to the father , 

she took the chi ldren to F lorida becau s e  " she found i t  

more pl easurab le to r e s ide there " ,  i t  wa s held b y  the 

Ontario Court of Appeal in Shpot v .  Shoot [ 1 9 5 7 ]  O . W . N .  

2 2 ;  6 D . L . R .  ( 2d )  3 6 6 ,  that the agreement was terminated 

and the hu sband wa s within hi s rights to refu se to make 

payments of maintenanc e .  As Roach J .  A .  s tate s at p .  3 7 2  

( D . L . R . ) ,  " Her obl igations under the agreement mu s t  come 

f i r s t ;  her pleasures later . "  On the other hand , where 

the wif e  covenanted " not to mol e s t " bu t in breach thereof 

mol e s ted or annoyed or interf ered with the hu sband , 

thereby cau s ing him inconvenience , mental worry and 

su ffering , the Sa skatchewan Court of Appeal held that 

the breach did not go to the whole cons ideration bu t only 

to a p art and may be co�pens ated by way of damag e s  and 

an i njunction may be gran ted . Cou rt s  are relu c tant to 

� l low the hu sband the remedy of resci s s ion becau s e  i f  the 

hu sband i s  thu s  rel ieved of h i s duty to support , the 

·bu rden may fa l l  on the taxpayer ; thi s  i s  true e spec i al ly 

where the wi fe has no other s ta tutory remedy lef t , a s  

where she ha s divorced her hus band . 

19,n. v .  H. ( 1 9 3 8 ) 3 Al l E . R .  4 1 5- - "once the charge s 
o f  cru e l ty , etc . have been irrevocab ly withdrawn they cou ld 
never again be the foundation o f  any matrimonia l proceeding s . "  
--but thi s i s  sub j ect to the s tatement in the text . 
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RECOMMENDA TION "# 9 

IF ONE PARTY IS IN SUBSTANTIAL BREACH 
Oi THE AGREEMENT3 THE OTHER SHALL BE 
ENTITLED T O  TREAT IT AS REPUDIATED AND 
TO SUE F OR DAMAGES OR INJUNCTION3 OR 
F OR STATUTORY REMEDIES . HO WEVER3 IF 
THE INNO CENT PARTY SUES FOR ReMEDIES 
UNDER THE LA W� HE OR SHE SHALL BE 
C ONCL USIVEL Y DEEMED TO HAVE ELECTED 
TO TERMINATE THE AGREEMENT . 

( a )  Action for damage s 

1 2 0  

By virtue o f  the agreement , the wi fe becomes a 

creditor . She can sue for arrears of maintenance by an 

ordinary action and unlike the rule w i th re spect to orde r s  

for a limony and maintenance ,
1 9 6  

the c la im f o r  arrear s , 

being contractua l , i s  s ub j ect only to the l aw o f  l imitation , 

vi z . , 6 year s .
1 9 7  

And unl e s s the conduct o f  the parties 

indicates that both have "walked away " from the agreement , 

i t  cannot be deemed to have been abandoned by fai lure to 

enforce for a long time (Wilson .v . Wilson ( 1 9 6 3 )  4 6  W . W . R .  

2 1 7  (Man . ) ) .  Thi s  i s  true even a fter the wi fe who has 

promi sed maintenance obtained a divorce (Murdoch v .  Ransom 

( 1 9 6 3 )  2 O . R . 4 8 4 ; 4 0  D . L . R .  { 2d )  1 4 6 )  and remarried (Rust 

1 9 6 The court doe s  not generally enforce such arrears 
b eyond one year . See supra p .  1 0 . Hill v .  Hill ( 19 6 4 ) 4 6  
w . w . R �  1 5 8  ( B . C . C . A . ) .  The practice o f  divorce reg i s try 
in Eng land not to enforce arrears beyond one year except in 
c ertain c ircumstance s ,  ba s ed on Camp bell v .  Camp bell [ 1 9 2 2 ]  
P .  1 8 7  and James v .  James [ 1 9 6 4 ]  P .  3 0 3  has been g iven 
statutory force by s .  1 0  Matri moni a l  Proceedings and Property 
A c t , 1 9  7 0 , c • 4 5 ( Eng . ) . 

1 9 7
Eveleigh v .  Eveleigh ( 1 9 6 9 )  2 O . R .  6 6 4 ; 6 D . L . R . 

{ 3d )  3 8 0 . L i mitation Act, R . S . A . 1 9 7 0 , c .  2 0 9 . 
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v .  Rus t  ( 1 9 2 7 ) 1 W . W . R . 4 9 1  (Alta . ) ) . In g eneral the 

innocent. party can enforce the agreement i n  spi te o f  

s ub s tantial breaches b y  the other spous e , and get 

l iquidated damage s  for arrears 1 9 8 and genera l  damage s  

for breaches o f  other covenants ;  and where damages do 

not adequately compensate , he or she 'may get an inj unc t ion 

for mi s feas ance , or spec i f ic performance for nonper

f ormance . Bankruptcy o f  the husband i s  no answer to a 

j udgment for arrears nor doe s i t  dis charge the contract .
1 9 9  

(b ) Inj uncti on 

An inj unction may be granted by the court to re s train 

the breaches complained o f , e . g . , where proceeding s are 

commenced in violat i on o f  convenant not to sue , or threats 

to remove chi ldren from j ur i s diction , or annoyance , di s tur 

ban c e ,  etc . 2 0 0  

1 9 8Mother can forego the arrear s of support for chi ld 
becaus e she is the contracting party not the chi ld . ( See 
s up ra_, pp . 7 0- 7 4 ) . 

1 9 9
B an kruptcy Act , R . S . C .  1 9 7 0 ,  c .  B - 1 , s .  1 4 8  ( 1 )  ( c )  

and he cannot claim any exempti on from execution under 
provinci al l aws ; nor c an he prevent his  entire earning s  from 
being taken away by way of  a s s ignment . See sup ra p .  9- 1 1 , 3 9 
for a cri tic i sm o f  thi s  s tate of the law . 

20 0Besant v .  Wood (sup ra, fn . 1 4 8 ) ;  Kichin v .  Kichin 
( 1 8 6 9 ) 1 9  L . T .  6 7 4  ( inj unction granted again s t  suit for 
a limony ) ;  Wilson v .  Wilson ( 1 8 5 4 )  H . L . Cas . 4 0 ; 10 E . R .  8 11 
( c ovenant not to mo les t enforceab le by inj unction ) ; Hun t v .  

Hun t ( 1 8 6 2 )  4 De G . F .  & J .  2 2 1 ;  4 5  E . R . 1 6 8  ( Lord We stbury 
( Chancel lor ) granted inj uncti on agains t a suit for r e s ti tution 

when there was a covenant to l ive s eparate and apart ) ; 
Wil liams v .  Williams ( 1 8 6'6 ) L . R . 1 P & D .  1 7 8 ( P lea that 
ac tion for j udicial s eparation was improperly brought sus tained 
b ecau s e  wife rel ied on the crue lty before s eparation and the 
s eparation deed had condoned i t ) ; Flower v .  F lower ( 1 8 7 1 )  
2 5  L . T .  9 0 2 (husband granted perpetual inj unction when wife 
commenced suit for j udi c i a l  s eparation and a l imony ) ; Aldridge 
v .  A ldridge ( 1 8 8 8 ) 1 3  P . D .  2 1 0  ( sui t for nu l l i ty restrained 
by inj unc tion becau s e  of covenant ) .  



,.. 

1 2 2  

( c) Spec i f i c  Performance 

The court w i l l  general ly enforce a separation agree

ment spec i f ically u nl e s s  the provi s ions contravene pub l i c  
2 0 1  pol i cy . 

( d) Proceedi ngs for Contempt 

Contemp t proceedi ng s cannot be brought for breach of 

agreement , but where the agre ement is incorporated in a 

decr ee by the court , a s suming i t_ has the j ur i sdiction over 

the prov i s ions of the agreement and it has s ta tu tory jur i s 

d ic tion to make any kind of prov i s ion , i t  i s  merged in the 

order o f . the court and can be so  enforced ( s ee sup ra, pp . 99- 1 0 0 ) . 

( e )  Election of Remedies 

I t  has been authoritatively laid down that instead of 

enforcing her rights under the agreement , the wi fe may take 

advantage of s tatu tory rights conf erred on her without 

conclu s ively electing tc re ly on the latter , and that s eeking 

such relief do es not nec e s s ar i ly terminate the agreement : 

Findl ay v .  F i nd l ay [195 2] S . C . R . 9 6 . As Rand J .  points out 

in thi s cas e  at p .  1 0 6: 

. . • the rights under the agreement and 
that under the statu te (Deserted Wi ves and 
Children ' s  Ma i ntenance Act) are ba s ed on 
d i f f erent matters and facto� s ; the former cou ld 

2 01
Elw o rthy v .  Bird (supra� fn . 25 ) ;  Besant v .  Wo o d  

( s up�a , fn . 1 4 8) ;  G i rth v .  G i rth (179 2) 3 Bro� c.c. 6 1 4 ; 29 
E . R . 7 29 . ( Spec . Per f . granted to wi fe though hu sband 
of fered to take her back . ) G i b b s  v .  Harding (supra , fn . 2 5) . 
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be res i s ted only by con s iderations ari s i ng 
out of the agreement but that under the s tatute 
involve s des ertion and the cond i tions laid 
down i n  s .  1 .  They are thus s eparate and 
di s tinct in sub stance , chara cter and remedy • . . •  
The j ural conclus ion from the s i tuation i s  
thi s : the r ights rema in co-exi s tent but , 
re lated to a period of time , the performanc e 
of only one o f  them can be exacted ; and the 
operation of one and the suspens ion of the 
other wi l l  dep end on the c ircumstance s .  
Elec tion coul d  not be taken to be between 
the s tatutory r ight and the agreement a s  
a who l e : the latter w i l l  in general provide 
for e s s enti al matter s whi ch are qui te beyond 
the purview of the s tatute ; and if  re sort 
to the s tatute were to abrogate the p rovi s ion 
in the agreement for maintenance , it wou ld 
effect a bas i c  alteration in the cons iderations 
on which the mutua l  promi s e s  were made . • . • 

In di s s enting from the ma j ority , Cartwr ight J .  

r egarded the wife ' s  po s ition , a s  expre s s ed by her in her letter 

to the hus band , as a definite s tatement that she was no longer 

going to regard her s el f  as bound by the contr ac t and was go ing 

to s eek her r ights at l aw out s ide its provi s ions , and having 

cho s en her remedy at l aw the contract wou ld no longer be in 

exi s t ence ; having sought payment s under the statute and not 

b . 
- . 2 0 2  

y v1rtue o f  the contrac t , she had her e l ect1on . 

2 0 2  
Bee also Besant v.  Wood (sup r a� fn . 1 4 8 ) .  In 

Brown v .  Ingham [ 1 9 4 1 ]  2 W . W . R .  4 1 0 ,  where a wi fe covenanted 
by her agreement to give up a l l  claims to a homestead and a l l  
o ther property , but the husband w a s  in arrear s , the Alberta 
Supreme Court held that the wife was no t in breach of the 
agreement by fi ling a caveat c laiming an intere s t  under the 
D o wer Act . See a l s o  Kunski v .  Kunski ( 1 8 9 8 )  6 8  L . J .  P .  1 8 ; 
Sme l l ie v .  Smel l ie [ 1 9 4 6 ] O . W . N .  4 5 8 ;  3 D . L . R .  6 7 2 ; Divi nsky 
v .  D i vinsky [ 19 7 0 ]  7 3  W . W . R .  7 9  ( B .  C . ) ;  13 D . L . R . ( 3d )  7 1 7 . 
c f . Finch v .  Finch [ 1 9 4 5 ]  1 All E . R . 5 8 0  where Macnaghten J .  
held that a s  the wife had treated the order made by the 
magi s trates for a £2 weekly maintenance as operating to extin
guish the obl i gations of her husband under s ep aration deed , 
her c laim p ro tanto for arrears cannot b e  maintained . 
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The general rule thus appears to be that in order 

for the doc trine of election of remedi e s  to operate , three 

e s s ential e lements mus t  exi st . The exi s tence o f  two or 

more remedies ; the incon s i s tency of thi s remedy and the 

choice , with knowledge of the facts , of one of the remed i e s . 

I f  the s e  three elemen t s  exi s t ,  then the accep tance o f  the 

b reach and treat ing the agreement as r e s ci nded , and suing for 

an incon s i s tent remedy , wi l l  amount to e lect ion . 

R ECOMMENDATION # 1 0 

D URING THE TERM OF THE A GREEMENT� THE PAYEE 
SP O USE SHO ULD HA VE A LEGAL RIGHT TO SET ASIDE 
TRANSFERS OR C ON VEYANCES OF PROPERTY IN THE 
NAT URE OF GIFTS � INTENDED AND HAVING THE 
EFFECT OF DEFEATING HER CLAIMS . B ONA FIDE 
P URCHA SERS FOR VAL UE SHOULD BE PR OTECTED : THE 
PAYEE ' S  RIGHTS SHO ULD ATTACH ONLY TO THE 
PR O CEEDS.  LEGISLATION ON THE LINES OF 
SECTION 1 6  OF THE ENGLISH MATRIMONIAL 
PRO CEEDINGS AND PROPERTY ACT SHO ULD BE ENA CTED . 

2 .  Reconci li ation a s  Terminating the Agreement 

After a separati on agreement i s  entered into and 

the partie s  have l ived apart , they may whenever they thi nk f i t  

come together again and then general ly the agreement would no 

2 0 3 This section has borrowed exten s ively from 

4 0 A . L . R . 1 2 2 7 . 
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longer b e  b i nding .
2 0 4 The agreement i t se l f  may 

.
s e t  the t one 

for future cohab i tation or it may preclude that p os s ibi l i ty 

by covenant again s t  mol e s tation , annoyance or interference 

or covenant not to sue for r e s ti tution , or expr e s s ions o f  

s imi lar import clear ly in�i cating that the parting i s  

p ermanent . In spite o f  such provi s ions , there i s  nothing 

to prevent their reunion if their des ir e  is mutual ,  and 

having had a chan ce to lead their own s epar ate lives for a 

time they may feel that there would be greater happine s s  

i n  l iving together . There i s  however n o  ob ligation on 

e i ther spous e to take b ack the other even in the face of a 

genuine o f f er if  they had parted for goo d ;  if the parting 

is only temporary , it  i s  otherwis e , and the spous e refus ing · 
2 0 5  

to accept an offer made in good faith may b e  in d esertion . 

2 0 4  
Angier v .  Angier { 1 7 1 8 ) Gi f p .  Ch . 1 5 2 ; 2 5  E . R . 1 0 7 . 

Bateman v .  Ross { 1 8 1 3 ) 1 Dow . 2 3 5 ;  3 E . R . 6 8 4  { H . L . ) .  
Christo fferson v .  Christofferso n { 1 9 2 4 )  3 W . W . R .  5 4 5 . In 
Bosley v. B o sley [ 1 9 5 8 ]  2 All E . R . 1 6 7  Pearce L . J . at p .  1 7 3  
s tates that the court should b e  s low to dec ide that a term 
i s  imported into a s eparation agr eement that the s eparation 
s ha l l  be for ever and that there should be no right ever to 
a sk the other party to return to cohab i tation . Negus v .  F orster 
{ 1 8 8 2 )  4 6  L . T .  6 7 5  { C . A . ) ;  Nicho l v .  N i chol 3 0  Ch . D .  1 4 3 . 

2 0$Gallaqher v .  G allagher [ 19 6 5 ] 2 All E . R . 9 6 7 ( C . A . ) 
i f  the wi f e  refus es a genuine o ffer she i s  in des ertion and 
the que s tion i s  no d i f ferent whether i t  i s  cons en sual s eparation 
or des erti on ; convers e ly the wi fe is entitled to rej ect the o f f er 
i f  the offer i s  not genuine in both s i tuations ; Fraser v .  Fraser 
[ 19 6 9 ]  3 All E . R . 6 5 4 . I n  Par dy v .  Par dy [ 1 9 3 9 ]  P .  2 8 8 , the 
Court o f  App eal held that when spous e s  are l iving apart under 
a de ed of s ep aration , the relationship , begun by con s ent , cou ld 
not be changed into de sertion by a mere refu s a l  of one party 
to resume cohabitation or by a breach o f  the covenant in the 
deed . Such a metamorpho s i s  can only be ef fected by a comp lete 
repudi ation by one party , whi ch had b een accepted as  such by 
the o ther , in such circums tances that the proper inference to 
be drawn from all the facts of the cas e  was that the spou s e  who 

[ Continued on next page . ]  
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( b ) Wha t  constitutes reconc i l iation 

Reconci l i ation may b e  defined a s  a vo luntary resumption 

o f  cohab itation in the ful l e s t  s ens e . Thi s  ordinar i ly requires 

a l iving together a s  husband and wife and having normal 

marital relations . Both spouses  should intend to re sume married 

l i fe fully , and not mere ly for the purpo s e  of enj oying each 

other ' s  company temporari ly for limited purpos e s  or a s  a 

tr i a l  o f  whether they want to be reconc i led ;  a s ta te of mind 

s omewhat resemb ling that usua l ly he ld nece s s ary for 
2 0 6  ' 

condonation . I f  they l ive under the s ame roo f  but do 

no t act as  husband and wif e ,  i t  i s  probab l e  that there i s  no 

r ea l  reconc i li ation or resumption of cohabitation . Thu s in 

Thom as v .  Thomas [19 4 8] 2 All E . R . 98 becaus e of a s evere 

hous ing shor tage the parties agreed after a s eparation 

order that the wife and ch i l d  might occupy rooms in the 

hus band ' s  house and l ive entirely apart from him , and some 

a l teration wa s made in the water supp ly so that the parti es 

could get the nece s sary water without interf er ing wi th 

each other . In return the wi fe agreed that the husband might 

[ Continued from page 1 2 5 . ]  
accepted the repudi ation was will ing to return to cohab i tation 
and was in a pos i tion to ins i s t  on hi s or her conj ugal rights 
and was in fact reas s erting them . For an exc e l lent ana lys is of 
thi s  ca se , s ee Joske , 2 2  Aus tralian L . J . 38 - 4 5  and his enquiry 
whether any relief can be g iven by way of divorce to parties 
who had s eparated wi th con s ent has now been an swered by the 
D i v orce Act, R . S . C . 197 0, c .  D- 8 .  

2 0 6 Eaves v .  Eav es [1939] 4 All E . R . 2 6 0 { C . A . ) ;  
Mummery v .  Mummery [19 4 2] 1 All E . R . 5 53; Aberoromb i e  v .  
Abercromb ie [1943] 2 All E . R . 4 6 5 ( C . A . ) ;  Cook v .  Cook 
[ 1949] 1 Al l E . R . 38 4 ;  Whi tney v .  Whi tney [ 19 5 1] 1 All E . R . 

30 1 ;  Perry v .  Perry [19 5 2] 1 All E . R . 1 0 7 6  ( C . A . ) .  
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dedu c t  a s  rent a part o f  the money he w a s  requ ired to pay under 

the s eparation order . They did not have intercourse . I t  

was he ld that there was no resumption o f  cohab itation . Me re 

proof that the spou s e s  have cohabi ted voluntari ly is  not 

suf fi c i ent to e s tabl i s h  reconc i l iation . And i t  is obviou s 

that i s olated acts o f  intercourse do not by themselve s amount 

to a reconc i l i ation , and do not affec t  a s eparation agree-
2 0 7  

ment . To e s tabl i sh sati s factori ly such a reconc i l iation 

and resumption o f  cohabi tation i t  mu s t  ordinari ly appear that 

the s pou ses have e s tabl i s hed a matrimon ial home and that th Pv 

20 8  
l ive in i t  in the normal r e lationship o f  hu sband and wi fe . 

Neverthe les s , there are c ircums tances in which it i s  not 

po s s ible for spou s es to es tabl i sh a permanent home even though 

they des ire to be fu l ly reconc i led ; as  for in s tance where 

the hu sband travel s  cons tantly or is i n  the armed forc e s , 

and i t  wou ld s eem that in such cases  there may be a 

r econc i l iation and re sumption o f  cohabi tation su f f ic ient 

to a ffect a s eparation agreement or a s e�aration decree , 

i f  they have the requ i s ite mutual de s ire for a pre s ent 

r econc i liation and they cohab i t  as hu sband and wi fe as fu l ly 

a s  the c i rcumstances wi l� permi t .  I n  Aber c rombie v .  

Abercr ombie [19 4 3 ]  2 A�l E . R .  4 6 5 the wi fe ' had obtained 

a s ep aration order on the grou nd of the hu sband ' s  cruel ty .  

2 0 7 Rowell v .  Rowell ( 19 0 0 )  1 Q . B .  9 ( C . A . ) ;  Eaves v .  

Eaves ( sup ra, fn . 20 6  ) ; Mummery v .  Mummery (sup ra, fn . 20 6·. ) ; 

Abercromb ie v .  Abercromb ie (sup ra, fn . 20 6  } ; Patter son v .  

P atterson (1928 ) 4 D . L . R . 793 ; Smith v .  Smith [19 6 1] 3 7  

W . W . R .  4 33 ( B . C . ) .  

2 0 8  
. Mummery v .  Mummery (supra, fn . 2 0 6 ) ;  Cook v .  Cook 

( sup ra, fn . 20 G ; Eaves v .  Eaves (sup r a, fn . 2 0 6 ) ; T homas v .  
T hom as ( 194 8 } 2 All E . R . 9 8 . 
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The husband was a phy s i c ian engaged in var ious appo intments 

as a " Zo aum tenens" which evidently made it d i f f icult for 

him to maintain a home in one plac e  for any length of time . 

The parties exchanged s everal letter s wi th a view to recon

c i l iation and they met at one c i ty on one occa s ion and a t  

another c i ty e i ght days l ater ; they had intercour s e  but they 

did not spend the night together . They then spent two nights 

at a home and f inal ly they went to a hotel in London on a 

" s econd honeymoon "  and went out on a S unday to s ee about a 

pos s ibl e appo intment for the husband a s  a Zoa um tenens . The 

wi fe had agreed before taking the tr ip to London to resume 

cohabitation "provided that she was s at i s fied that the husband 

wou ld conduct hims elf towards her in a normal manner and 

that there would be no further acts of cruelty by him . " 

The court held that there wa s re sumption of cohabitation , 

and that the condition 
·
imposed by the wi fe wa s a condition 

s ubs equent which did not affect the fact that there was a 

resumpti on o f  cohabi tation . And in Eaves v .  Eaves [1939] 

4 Al l E . R .  2 6 0 the parti es had s eparated in 193 2 and executed 

a deed ; they expected the s eparation to be temporary . The 

husband de sired to move . to another c i ty to be tra ined to 

be a profes s iona l s inger and executed the deed in order to 

" s ecure the wi fe ' s po s i tion " . The parties  remained fr iendly and 

had intercour s e  from time to time for nearly three year s . 

Dur ing the firs t year , the husband ' s  mother made the payments 

spe c i f i ed in the deed , and thereaft
"
er  no payments were made . 

I n  193 4 the wi fe obtained a j ob hoping that i t  would encourage 

her husband in hi s s tudi e s . I n  February , 193 5, a chi ld d i ed 

and soon therea fter the husband c e a s ed to show affection for 

h i s wi fe and their informal relationship ceas ed . The 

Court of Appeal held that there wa s a resumption of co 

habi tation s uf f i c i ent to put an end to the deed o f  s eparation . 
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The fact that the reconc i l i ation and cohabitation did 

not l a s t  for more than a few days or weeks , doe s  not e s tabl i sh 

that there has not been a true reconci l iation and re sumption 

o f  cohabitation . Whi le proof that the p arties soon s eparated 

may rai s e  a ques tion whether the spous e s  intended to 

e s tab li sh p ermanent re l ationship , that i s  merely a matter 

of evidence . Cohab i ta ti on doe s  not neces s ar i ly depend upon 

whether there is s exua l intercours e .  The�e may be a resump

tion o f  cohab itation w i thout intercours e . Cohab i tation 

mean s  l iving tog�ther a s  man and wif e  ( Thomas v .  Thomas 

( sup ra, fn . 2 0 8 ) ) .  

In many c a s e s  one of the spou s e s  wi th a view to 

·induc ing reconci l iation may cons ent to have s exual relations 

or bri �fly cohab i t  w i th the other . 
2 0 9  

In such c a s e s , the 

des ire i s  one s ided only a�d not shared by the other . Thu s 

in Mummery v .  Mummery [ 1 9 4 2 ]  1 Al l E . R . 5 5 3 , where the wife 

had intercour s e  with her husband on a s ingle night in the 

hope that her husband would return to her , but he had no 

such intention , the court held that there was no resumption 

o f  cohab itation . And in Whitney v .  Whitney [ 1 9 5 1 ]  1 Al l 

E . R .  3 0 1 ,  the husband occa s ional ly went to another c i ty 

to s e e  his chi ldren and on tho s e  occ a s ions had intercour s e  

with his wi fe and hoped for reconci l i at ion , but she 

pers i s tent ly maintained her intention to live s eparate and 

apart from him; the cour t held that there was no reconci li ation 

or r e sumption becaus e  there was no intention on the part 

of the wif e  to s et up a matr imonial home . Some time s , 

indulgence in s exua l r e la tions may be on a " tr ial " b as i s  

t o  determine whether the temporary parting has s erved a s  

an eye opener to the offending spous e .  I f  the tri a l  or 

2 0 9 
. Rowe Z Z  v .  Rowe Z Z  [ 1 9 0 0 ]  1 Q . B .  9 ( C . A . ) ;  Sm�th v .  Smith ( 1 9 6 1 )  3 7  W . W . R .  4 3 3  { B . C . ) .  
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experiment is unsucces s ful , the spou s e s  resume thei r  s eparate 
s tatus wi thout affecting the agreement . 

I n  Abercromb i e  v .  Ab ercromb i e  [ 1 9 4 3 ]  2 All E . R .  4 6 5 ,  
the wi fe had agre ed to resume cohab i ta tion i f  she was sati s fied 
that the husband would conduct hims e l f  toward her in a norma l 
manner and there would be no r epeti tion o f  acts o f  c rue l ty 
by him .  Co l l in s  J .  a t  pp . 4 7 0 - 7 1  s �id : 

Every reconc i liati on i s  sub j ect to 
the condition that it wi ll in fact break 
down if  one or other of the spous es 
commi ts a matrimonia l of fence . The 
j us tices seem to me . . . to have 

·accepted the view to whi ch the wi fe 
depo s ed when she us ed the words " I  wa s 
giving him a tri a l , "  and I think they 
thought that in law that concluded the 
que s tion , and tha t ,  from her point of 
view ,  the resumption be ing probationary 
and tentative , there cou ld be no 
resumption of cohabitation . However ,  
for the reasons Lord Merr iman P .  ha s 
given . . .  it i s  qui te wrong i n  law 
to say there cannot be a r e sumption o f  
cohabi tation i f  the resumpt ion i s  
contingent upon the continued good 
behaviour of one or other or both o f  
the spou s e s . I t  i s  none the l e s s  a 
reconci l iation and carr ies a l l  the 
consequences , among o ther s , that the 
s epara tion order come s to an end . 

I t  thus appears ,  tha t in cas e s  invo lving " trial " resumption 

of cohabitation the person or per sons who ins i s t  that the 

cohabitation s ha l l  be a tri a l  do not have a pre s ent 

intention to re sume cohabita tion on a permanent bas i s  but 
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mere ly intend� to make up their mind s  a t  a future date ; the 

" tr ia l "  i s  in effect a negotiation for a future reconc i l iation � 1 0  

There does not appear to b e  any dec i s ion o n  the 

que s tion whether a forgivenes s  of prior matr imoni a l  

offence i s  e s s ential to a reconc i liation and resumption 

o f  cohabi ta tion . Forgivenes s i s  e s s ential to the related 

doc trine of condonation . Condonation may e a s i ly be proved 

by the parti e s ' sub s equent reconci liation , but there may be 

condonation even when the parti e s  have not s epar ated ; if  

the husband commi ts adultery and then promi ses to reform ,  

the wi f e  condone s the o f f ence b y  forgiving h im and continuing 

to cohabit . Common s en s e  would indi cate that for given e s s  

i s  impli�lt in reconc i l iation . 2 11 However where i t  can be 

2 1�ection 2 (d )  D i vorce Act , R . S . C .  1 9 7 0 ,  c .  D- 8 
contemp l ates reconc i l iation on a trial ba s i s  where both 
intend it to be such or at lea s t  the gui lty party knew 
that the innocent spouse regarded the resumption of cohab i
tation as  an attempt to effect a reconc i l iation . See Quinn 
v .  Q uinn [ 1 9 6 9 ]  1 W . W . R . -1 3 9 4 ;  3 Al l E . R . 1 2 1 2  ( C . A . ) 
decided under the Engli sh Act on wording identica l to the 
Canadi an Act . Section 2 (d )  has however no appl i ca tion where 
the partie s have r e sumed cohabitation for a peri od ,more than 
9 0  days , nor where they have resumed cohabitation after 
reconc i l iati on as  cohab itation i s  then not entered upon with 
a view towards recon c i liation . 

2 1 1
s ir James Wi Jde s tated at p .  3 4 6  in Row Zey v .  Row Zey ( 1 8 6 4 ) 3 Sw . & Tr . 3 3 8 , " . . .  condonation i s  

that species o f  forgivenes s  or reconci liation which in 
furtherance of the marriage bond , the court has erected in to a bar to legal proceedings . "  Mac kreZ Z v. Mac kreZ Z 
[ 1 9 4 8 ]  2 All E . R . 8 5 8  at 8 6 0 - 1 per Denning L . J .  " Recon-

c i liation therefore is the te s t  of condonation and until there i s  reconc i liation there cannot be condonation . "  
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af firmatively p roved� that the inj ured spous e h a s  not 

forgiven the offender there i s  no condonation and a 
. . . '

1
' . 2 1 2  

for t� or� one may as sume there 1 s  no r econc 1 1 at 1on . 

( c }  Effect o f  r econci l i ation 

As a general rule it may be s ta ted that where the 

husband and wife have made a s eparation agreement and 

afterwards become reconc i led ,  the · agreement would be 
213  . . . 2 14 

annulled,  as' from the date of reconc 1 1 1 a t1on . 

2 1 2  
Leaderhouse v .  Lea derhouse ( 1 9 7 1 ) 2 W . W . R .  1 8 0  at 

1 8 4 ;  17 D . L . R .  ( 3d )  3 16 "' at 3 2 0 , Disbery J .  " In condonation 
there mus t  be both forgivenes s  of the offence and reins tate
ment of the err ing spous e . There mus t  be a mutua l  de s ire . 
At 3 2 3 - 2 4 - - " There may of cour s e  be s exual intercour s e  between 
the innocent or gui lty spouse entered into without the 
s lightes t  thought of forgivene s s  of pas t  o f fenc e s  or rein s tate
ment of the gui l ty spous e . Nielsen v .  Nielsen [ 1 9 7 1 ]  1 O . R .  
3 93 at 3 9 7 - 3 9 9 ; 1 5  D . L . R .  ( 3d )  4 2 3  at 4 2 7 - 2 9  per Ga1 l i gan J .  
" Intercour s e  between husband and wife in a b ona fi de a ttempt 
to reconc i le with full knowledge of a previous matrimonial 
offence i s  merely evidence from which a court can inf er 
condonation . I t  i s  not conclus ive . "  

2 1 3  
Westmeath v .  Westmea th ( 1 8 3 1 )  1 Dow & Cl . 5 1 9 ; 

6 E . R .  6 1 9  ( H . L . ) ;  Nico Z v .  NicoZ ( 1 8 8 6 )  L . R .  3 1  Ch . D .  
5 2 4  ( C . A . ) ;  Fletcher v .  Fletcher ( 1 7 8 8 )  3 0  E . R . 4 6 ; 
O 'Ma Z Zy v .  B Zease ( 1 8 6 9 )  2 0  L . T . N . S .  8 9 7 ; Angier v .  Angier 
( 1 7 1 8 ) Gi lb Ch . 1 5 2 ; 2 5  E . R . 1 0 7 ; Ba teman v .  Ross ( 1 8 1 3 ) 
1 Dow . 2 3 5 ;  3 E . R . 6 8 9  ( H . L . ) ;  St . John v .  St. John ( 1 8 0 3 } 
11 Ves . Jun . 5 2 6 ( Ch . ) ;  3 2  E . R . 1 1 9 2 ;  Hin dley v .  Westmea th 
( 1 8 2 7 )  6 B .  & C .  2 0 0 ; 1 0 8  E . R . 4 2 7  ( H . L . ) ;  Cro uch v - . wa Z Zer 
( 1 8 5 9 ) 4 DeG . & J .  3 0 2 ; 4 5  E . R . 1 1 7  ( Ch . } ;  Pavan v .  Pava n 
( 1 9 5 1 )  3 W . W . R .  4 0 4  ( B . C . ) ;  Brewster v .  Brewster ( 2 0  C . L . T . 
1 8 2 ) ; Christofferson v .  Chr i stofferson [ 1 9 2 4 ]  3 W . W . R .  5 4 5 ; 
Fraser v .  Fraser ( 1 9 3 8 )  2 D . L . R . 7 3 2 . 

2 1� 
r � 

Macan v .  Macan ( 1 9 0 0 ) 7 0  L . R . Q . B . 9 0 ;  1 7  T . L . R . 
1 3 1  (Action for arrears prior to reconc i l i at ion not a ffected ) . 

-
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Hence the agreement a s  a whol e  i s  abrogated including 

the husband ' s  contractual duty to make periodic p ayments 

for the s upport o f  his wife and chi ldren .  I f  the recon

c i l i ation proves abortive , the agr eement cannot be 

revived unle s s there i s  an expr e s s  c l au s e  to that effect , 

and the spous es may go the ir s eparate ways and c la im whatever 

r e l i ef is obtainab le at law , sub j ect however to the rule 

that neither party may rely upon o f f ences that have been 

ful ly condoned or forgiven by the reconc i l i ation . 

The genera l rule as  s et out above i s  however s ub j ect 

to s evera l l imi tations . The agreement its e l f  may be kept 
2 1 5  

a l ive by expre s s  provi s i on . A covenant to pay annuity 

for l�fe doe s  not ceas e upon resumption of  cohabitation , 

nor - do e s  an unqua li fied covenant_ for payment .
2 1 6 

And the 

215 . 
Wilson v .  Mush ett ( 1 8 3 2 )  3 B & Ad 7 4 3 ;  1 1 0  E . R . 

2 7 1 ; Bowers v .  Bowers ( 1 9 1 5 ) 3 4  O . L . R .  4 6 3 ; 2 5  D . L . R .  8 3 8 ;  
Fraser v .  Cap ital Trust Corp . [ 1 9 3 8 ]  O . W . N .  2 1 0 ; 2 D . L . R . 
7 3 2 ( even though an agreement provide s that i t  should remain 

effective " unle s s  revoked i n  wri ting , s igned and acknowledged 
by both parties , it  may be abandoned or cancel led without 

writing . Sub s equent reconc i l iation does not abrogate the 
agreement but i s  an evidence of i t .) 

2l �andle v .  Gould ( 1 8 5 7 ) 8 E & B 4 5 7 ; 1 2 0  E . R . 
1 7 0  ( covenant in a s eparation deed to pay a certain s um  
weekly during the natural li fe held to be a po s t  nuptial 
settlement , and i s  not avo ided by s ubs equent reconci l iation 
and re sumption of cohabitat ion ) .  Re Ab dy : Rab b eth v .  Dona ldson 
( 1 8 9 5 )  1 Ch . 4 3 5  ( C . A . ) . Walker v .  Wal ker ( 1 8 7 2 )  1 9  Gr . 
3 7 ; (a.n unqual if ied covenant fo;r:- payment .tn se.paration deed 
not avoi ded by sub s equent reconc i li a tion or la ter leaving 
without caus e ) . Web ster v .  Web ster ( 1 8 5 3 ) 4 DeG . M .  & G .  
4 3 7 ;  4 3 E .  R .  5 7  7 .  Row ell v .  Row ell ( 1 9  0 0 )  1 Q. B .  9 ( C . A .  ) 
( a  provi s ion in a s eparation deed to pay a week ly sum to 
the wi f e  duri ng thei r j oi nt li ves "If they should so long 
l i ve sep arate from each other " and for the J?ayrnent to her 
of a further sum dur ing the minority of the1r son i f  he 
should so long remain under the care of the wife , he ld a 
deed s imp liciter and wil l end i f  the parti es become reconc i led ) . 
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parti es after reconc i l iation may s o  conduct themselv e s  a s  

to crea te new obl igations on the footing o f  the o ld 

ob l i gations contained in the deed o f  s epar ation . Conver s e ly 

the partie s  may by restoring their status q uo and continuing 

to dis regard the ob l igations under the agreement indicate 

that they intended to resc ind it by mutua l con s ent . As 

Bowen L . J .  points out in Nicol v .  Nicol [ 18 8 6 ]  L . R .  3 1  Ch . D .  

5 2 4  ( C . A . ) ,  

Separation deeds are often very comp l icated 
and some provi s ions may be intended to apply 
even in the cas e  of a reconc i liation , whi le 
others may be qui te inapp licable to such a 
s tate of thing s ,  and I should prefer to 
construe each deed by the l ight of its 
s urrounding facts rather than to lay down a 
crystal l i zed rule . I think we can decide 
mo s t  cases by the terms of the deed i t se lf 

• . • . We have to f ind out what the parties 
real ly meant . 

( p . 5 2 9  ) 

In the s ame ca s e  Fry L . J .  goes on to d i s tingui sh between 

s eparation agreements simp liciter and s ettl ement s  o f  

property : 

The question here i s  whether the terms o f  
the agreement . . . amount s imply to an 
agreement under whi ch provis ion was made 
to the wi fe dur ing the continuance o f  the 
s eparati on , or one by which it wa s intended 
to conf er on her some property or irrevocable 
l icence or o ther benef i t ,  to endure whether 
the s eparation came to an end or not . 

(p . 5 3 0  

and further 
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I conceive it to be p lain that the par t i e s  
t o  a s epar a tion deed may agree that it shall 
continue to operate whether there be a r e turn 
to cohab i ta tion or not ,  so that the deed wi ll 
amount in fact to a pos t  nuptial s ettl ement . 
The que s tion for enquiry in each ca s e  i s  · 
whether that i s  the true effect of the 
document . 

( p . 5 3 0  

Therefore i t ·  i s  now well s ettled that i f  an agreemen t 

goes beyond the terms of an ordinary s eparation deed , and 

is in e ffect a property settlement , the sub sequent reconc i

l iation o f  the parties wi ll not affect the agreement so far 

as  it  con stitutes a s e ttl ement .
2 1 7  Executory prov i s ions of  

the agreement , on the other hand , are terminated by recon
c i li ation and resump tion of cohab i ta t ion , s inc e there i s  
fai lure o f  cons i deration and the conduct o f  the parti es 
is incon s i sten t wi th the i dea that they intended the 
agreement to continue in forc e . 

Al though a cou�t may hold tha t a covenant to make 

maintenance payment s  i s  not terminated by reconc i l iation , 

i t  i s  probably unl ikely that arrears could accrue , or if  

accrued be enforceable , during the period of cohabi tati on 

2 1 7  Ne (]'Us V • F' o r  s t er ( 1 8  8 2 ) 4 6 L .  T . { N . S • ) 6 7 5 ( C • A .  ) 
Ruff les v .  Alston ( 1 8 7 5 )  L . R .  1 9  Eq . 5 3 9 . Re Sp ar k ( 19 0 4 ) 
1 Ch . 4 5 f ( separation agreement as s igning cer ta in property to 
a trus tee upon trus t  to pay the income therefrom to the 
w i fe for her l ife and af ter her decease to d ivide among the 
chi ldr en , he ld to cons ti tute a voluntary s ett lement which 
cannot be revoked and i s  not affec ted by a reconc i l iation . 
MeArthur v .  Web b ( 1 8 7 1 ) 2 1  U . C . C . P .  3 5 8  ( expla ining McArthur 
v .  Web b  ( 1 8 6 7 )  1 3  Grant Ch . ( U . C . ) 3 0 3 ) ; Wal ker v .  Wa l ker 
( 1 8 7 2 )  1 9  Grant Ch . ( U . C . ) 3 7 ; Re Ab dy (supra, fn . 2 1 6  ' 
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if the husband has been s upporting her whil e  they l ived 

together . 

The function o f  a s impl e  s eparation agreement i s  to 

provide for three princ ipal matters : 

( a )  To s tipula te that i t  shal l b e  lawful for 

the par ti e s  to live s eparate and apar t 

unti l by mutua l  agreement the s eparation 

is ended
2 � 8  

( thi s include s addi tional 

covenant s such as not to mol es t , annoy or 

interf ere , not to s ue for r e s titution 

of conj uga l rights , etc . ) .  

(b ) To provide for the support o f  the wife 

(with a correspondi ng covenant that the 

wife wi l l  indemnify the husband again s t  

a l l  debts and wi ll no t p ledge his cred it } . 

and 

( c )  To provide for the cus tody and maintenance 

of the chi ldren . 

A true property s ettlement , on the other hand , i s  

des igned to make permanent arrangements for the s upport 

2 1 8  . . 
1 h . . In h1 s art1c e on T erapeut�c Sep arat� on Agreements 

( 51 A . B . A .  Journal 7 5 6 - 7 6 0 )  Mr . Kohut propos e s  a new sec tion 
f or s eparation agreements that can s erve as a guide for the 
future relati onship of the parties in the hope of an eventual 
reconc i liation ; he suggests that too o f ten s eparation 
agreements tend to promote divorc e .  Ins tead , the clau s e  would 
a ttempt to make s eparation temporary . Soci ety ha s a rea l 
interest in effecting reconc i l ia tion and divorce i s  a remedy 
f or a hope l e s s  s ituation . 
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and maintenance o f  the wi f e  and the ch i ldr en , a s  well a s  

t o  s ettle a l l  exi s ting r ight s i n  and with re spec t t o  jo int 

and separate.pro perty . For examp le ,  i f  the part i e s  are 

eo -owners of prop erty under a communi ty regime , or hold 

as s e t s  a s  jo int tenants or a s  tenants by the entir ety , or 

hold property to which both have equitable claim ,  the 

s et tlement would cover the di s p os i tion o f  t heir r ights . 

Reconci l iation wi l l  operate differen tly on the two 

type s o f  s ep aration agreements and will have different 

tax inc iden ts . 
2 1 9  

If the agreed paymen
.
ts are �rue __ al imony , 

they are not di s c harged by bankruptcy (Bankruptcy Act� 

R . S . C .  1 9 7 0 , c .  B-3 , s .  1 4 8 ( 1 )  (c)) but i f  they are made 

under a property s ettlement they may be dis c harged . 

Peri odic payments in the nature of a l imony may be modi fied 

upon divorce of the p arti es but not true property s ettle 

ments . A decree for true a l imony may terminate on the 

wi f e ' s divorce and rema rriage ( s ee supra� pp . 3 2  f f ) but 

in s ta lment payments o f  a lump sum agreed to by the 

husband are not a ffected by remarri age . It i s  cus tomary 

to provide for a fa ir divi s i on o f  p roperty in a s ett lement 

and for mutua l re leas es of a l l  c l a ims , s tatutory , legal 

or e quitab l e , to eac h other's prop erty . It is a l s o  

common t o  s tate the divi s ion o f  prope rty i n  terms o f  

p re s ent conveyance or trans fer and t o  a cknowledge the 

in strument a s  a deed s o  that i t  may be recorded i f  nece s s ary ; 

2 1 9
If the agre ed payments are true a l imony , husband 

i s  entitled to deduct them for income tax purp o s e s  (Income 
Tax Act, s.c. 1 9 7 1 , c .  6 3 ,  s .  6 0 ( b )  ( c ) ) whi l e  the wi fe 
mus t  report them a s  income (Ibid, s .  5 6 ( 1 )  (b)  ( c ) ) but if 
�hey are cons ideration for property s ettlement not being an 
annui ty , the husband c annot deduct and the wi f e  need not 
dec lare it as income . 
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it is usua l ly f o llowed by deed s  a nd b i l ls o f  s al e  s o  a s  

to give immediate indep endent evidenc e o f  titl e  ( s ee 

"Separation Agreements "  i n  2 8  Rocky Mounta in Law Rev i ew 

pp . 17 8 -1 8 3 , esp ec i a l ly p .  1 8 0 ) . 

A s ettl emen t  may of cour s e b e  abrogated by t he p ar t i es 

expr es s ly or by incon s is t ent conduct , 2 2 0 and a s erious 

ques tion then aris es whether the p arties can t hu s  a f f ect 

the rights con ferred on third per s ons , usually chi ldr en in 

whom a f t er the wif e's l if e  inter es t  the remaind er is ves ted . 

The gen eral rul e  that a s ettlor cannot r evoke a comp l et ely 

cons t i tuted s ettl ement without the cons ent of t he bene

f i c iar ies where he d id not r es er ve the power o f  r evocation , 

may o perate to pr event revocation upon the par t ies being 
2 2 1  . r econc il ed. But 1n the abs en c e  o f  s uch expr es s  or 

imp l ied conduct , the corr ect rul e  would app ear to be 

that a s ettl ement s ur vives r ec onc il iation to the extent 

t ha t  the prop er ty di spo s ition is intend ed to b e  p ermanent 

( S ee Bowe�s v. Bowers ( supra� fn.  2 1 5 ) ) .  In Fraser v. 

Capital Trust Corporation [ 193 8 ]  2 D . L . R . 7 3 2  ( Ont . ) the 

agreement pro vided f o r  a s eparation and s a l e  by the 

husband of hi s one-ha lf int eres t  in a hotel bus ines s  

2 2 � . g . ,  wh ere a hou s e  is a l lo tted t o  the wif e i n  a 
prop erty s ettlement and after r econc il iation but b efor e 
t he deeds are r ecord ed they both jo in in borrowing upon a 
mortgage and ex ecute mortgag e deed s , s uch conduc t wou ld b e  
evidence o f  r es c is s ion . On th e ot her hand , wh er e  the 
p arties continue to ob s er ve the terms o f  the s ettlement 
and to tr eat the prop er ty al lo tt ed to eac h  a s  h is or her 
own , it tends to show tha t reconcil i at ion wa s not int ended 
to put an end to the s ett l ement . 

2 21 
PauZ v.  PauZ ( 18 8 2 )  2 0  Ch.  D .  7 4 2 ( C. A . ) --whet her 

the s ettlement is made for va luab l e  cons id eration or is 
voluntar y . S ee supra, fn. 1 1 6  re l i f e  insuranc e benef it . 
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a nd property to his wif e, t he contract operatin g  a s  a pres ent 

quit c la im of t he husband 's r ights in t he r ea l  es tate, 

bus in es s ,  and l iquor l ic enc e .  The wif e a gr eed to pay 

$3 , 0 0 0 in ins talments and to bar her dower . S he a l so 

r el ea s ed a l l  c laims for a l imony . The cour t  s aid t hat t he 

par t ies intend ed t hat t he s ettl ement s hould sur vive futur e 

r econcil iat io n, not in g  t hat t he husband wa s guilty o f  

adultery and t hat the wif e ins isted on a s eparation whic h 

wa s no t to b e  permanent and which would end when s he d ec id ed 

to r econcil e .  Their r econc iliation s oon a f t er t he a gr eement 

wa s held not to abro ga t e  t he property s ettl ement . Godf r ey 

J .  s aid at p .  7 37: 

It is ob vious from a l l  t his that Mr s . Fras er 
intend ed to keep contro l of the pur s e  strin gs . 
S he was prepar ed to give her hu sband ano ther 
c hanc e, but if he misb eha ved hims elf a ga in 
s epara tio n  would b e  a s impl e ma tter and s he 
wou ld be l eft in a po s itio n  to support her s el f . 

The husband's c la im for r eturn o f  his one-ha l f  interes t  

f a il ed a s  his wif e  who d ied s hortly after r econc il iation-�had 

d ispo s ed of the proper ty by wil l . If a proper ty s ettl e-

men t  has not b een fully ex ecuted b y  the d eed o f  s eparation/ for 

ins tanc e wher e t her e are no word s o f  pr es ent conveyance and 

trans f er and no o ther d eeds ha ve b een dr awn up, t he evid enc e 

o f  intent ion to abro gate t he s ettl ement may ea s ily b e  
2-22 

obta ined from t he conduc t of the pa rties , but wher e t he 

a gr eement ha s been ful ly ex ecuted , it is nec es sary f o r  an 

a gr eement of revocation to termina te t he s ettlement
_
� 

�22wakaruk v .  Wakaruk (�926)1 D . L . R .  49 3 (Alta . )  by 

the s eparation a gr eement the husband a gr eed to give his 

w if e  c er �a in property and s he a gr eed to bar her dower . 

The cour t  s a id at p.494 however , �s he c ame bac k and of 

cour s e  t he a gr eem�nt b acame vo id� S ee also Re Wiggins 

[1952] O. W . N .  66; Moher v .  Moher [194 3] 1 D . L . R . 488. 
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In a lmo s t  every cas e a contract i s  partially ex ecut ed 

prior to the reconc i l ia tion insofar a s  the hus band ha s 

mad e p eriodic pay ments or ha s trans f err ed the pro perty . 

The ques t ion t hen ari s es a s  to whether a sub s equent r econ

c i li ation ha s the ef f ect o f  r es c i nding or annull ing the 

contract from t he beginning , and r equir es t he r estoration 

o f  t he status quo ante, or whet her t he termination i s  

l imited to t he exe�utory pro vi s ions o f  the contract.  T her e 

i s  no c lear an swer .  S imi larly , do es a wi f e  who ha s barr ed 

her wi dow's right s  in t he es ta t� o f  her husband on hi s 

d ea th for f ei t  tho s e  r i ghts desp it e the reconc i l iati on? It 

wa s argued in National Trust Co. Ltd. v. Bell (1925) 3 

W . W . R .  712, ; 4 D . L . R .  1029 that r enunci ation o f  the r ig hts 

wa s not a f f ected by resumption of co hab itation but the Alberta 

Supreme Cour t held that the entire agr eement wa s t er minated 

inc ludin g  the barr inq o f  widow's ri ghts ; t he cour t however 

po inted out (p age 714) tha t  the agr eement it wa s d ealing 

wi t h  did no t d i s clo s e  any dua l  purpo s e  s uc h  a s  the one 

r ef er r ed to abo ve. 

RECOMMENDATION #11 

THE AGREEMENT SHALL BE DEEMED TO HA VE BEEN 

TERMINATED IN ITS ENTIRETY BY THE RECONCI

LIATION AND RECOHABITATION OF THE SPOUSES� 
IN DETERMINING WHETHER OR NOT THERE WAS A 

RECONCILIATION� THE SAME TESTS AS IN THE 
DIVORCE ACT� s. 2 (R. S. C. 1970� o. D-8) 
SHOULD BE APPLIED. WHERE AN AGREEMENT IS 
FULLY EXECUTED BY ONE SPOUSE� RECONCILIATION 
SHALL HA VE NO EFFECT ON PROPERTY AND OTHER 
RIGHTS ACCRUED UNDER IT. 
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VI 

VARIATION OF S EPARATION AGREEMENTS 

Th e ar ea in the r ea lm o f  d omes tic r ela tions that 

p erhaps cau s es the g reat es t  amount of conc ern is the 

power of courts to vary s eparation agr eements enter ed into 

by s pous es bona fide in an attempt to res o l ve their mar i tal 

conf l i cts or to mak� what they cons ider r easonab l e  p�o vi s ion s 

fol lowing upon marr iag e br eakdown . In s i tuation s  wher e  

p arti es ha ve been barga i ning from un equa l po s i tions wi thout 
the aid of l ega l coun s el , or in a l l  the circums tanc es 
inc luding any bar s to s ta tutory entitl ement due to ma tr i 
monia l  mi sconduct ,  th e agr eement i s  unfa ir , unrea s onab l e  

o r  inequi tab l e, the power t o  s trike down a contract o r  vary 

i t may be readi ly conc eded ,
223 

but courts ha ve gone b eyond 

the s trict sphere of contract law into ar ea s  of pub l ic pol icy 

in an attempt to mete out , what they cons i der , ju s ti c e  to 

the weaker spous e .  From the numerous c a s es coming before them 

in this f erti l e  f i el d  o f  l i tiga tion , one i s  dri ven to the 

conc lus ion that courts u s e  thei r  power o f  var iation more 

223see Picher "S eparation Agreements , etc . "  in ( 1 9 7 2) 
7 R . F . L . 25 7 at 27 9 wher e  he sugges t s  th at the agreement 
i ts el f  in such ca s es mus t  b e  s et as ide and no t var i ed ,  a s  
the cour t wi l l  i n  ef fec t b e  wri t ing a n  agr eement for the 
s pous es . Thi s  is the gen eral rul e in cont ract law in 
r espect of uncon scionab l e  agr eements ; but wher e  p articular 
pro vi s ions in the context of th e entire agr eement ar e unf air 
( and thi s  genera lly app l i es to maintenanc e) there s hould 

be no d i f f i culty in princ iple in al low ing the court to vary 
them .  In the ca s e  o f  pro vi s ions rel ating to chi ldr en ,  th e 
cour t has ri ghtly adopted th e po licy that their inherent 
jur i sd i ction cannot be ous ted by any agr eement of th e par ti es , 
wha tever may ha ve been the po s ition the spous es 
may ha ve taken had they known ; the p articu lar pro vi s ion i t s el f  
wil l be s et a s ide and th e court wi l l  d ec id e  what i s  bes t  for 
the chi ldr en . 
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r eadily when a former wife comes b efore them t han when 

a husband is groanin g  under t he yoke o f  payments p romised ,  

even wher e he ha s under tak en a dditiona l r espons ib il ities 

by r emarry in g  after divorc e .  Their attitude app ear s to b e  

t ha t  a man owes a higher ob ligatio n  t o  the spous e  and 

c hildr en of his fir s t  marria ge and that he shoul d  not have 

under taken new obl iga t ions by contr acting a further 

marria ge; this attitude is somet imes apparent when 

cour ts deny a d ivorc e to t he man ,  a power r es erved to 

them by s ection 9 ( 1 )  ( e) and ( f )  o f  t he Divorce Act, R . S . C . 

1 9 7 0 , c .  D-8 , wher e it is ob viou s  that grantin g  a c ho ic e  

would permit him
.

to remarry and t hat would r educ e  his 

abil ity ( or wil l in gnes s )  to meet h is obliga t ions f lowing 

from t he f ir s t  marr ia ge . Taken to its logical l imits , it 

eff ectively bar s divor ce to the husband at l ea s t  

economically and encoura ges c o mmon law unions ; t here is 

no s uc h  prob l em or nec es sity for t he wife . 

The in equity o f  the l �w c an b e  read ily s een when courts 

adopt a policy of fr eely mod ifyin g  their own order s  for 

a l imony or ma in tenanc e on a change of c ircums tances than 

wher e a husband comes befor e them to vary a gr eements volun-

t '1 d b h' . h ' . 224 . 
ar l y ma e y lm wlth lS Wlf e; ln the l atter ca s e, 

224
xinghorn v. Kinghorn [ 1 9 60 ]  34 W . W . R .  1 23 ( S a sk . ) . 

Disbery J .  at p.l25 s tates :  

A d ivorc ed husband c annot b e  p ermitted to s hun 
the mar ital ob l igations aris in g  out of his f ir s t  
marria ge b y  enter in g  into a s econd . T he mer e  
fact t hat h e  has remarried is no ground in its el f  

[Carried forward on nex t  p a ge . ] 
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unles s the c hang e  o f  c ircums tanc es i s  f undamenta l , amounting · 

a lmo s t to a "frus tration" of the contr act , they d eny him 

any r emedy and wi l l  let the wi f e  even t hrow him into bank

ruptcy for arr ears wi thou� even then, l es s ening hi s futur e 

o bli gation . T he s anc ti ty of contra ct i s  then up held . But 

if the wi f e  makes out a s trong cas e to the ef f ec t  that the 

contract wa s unfair or has become unfair by the wid ening 

gap of for tunes between hers el f  and t he man who f a i thfully 

kep t  up payments over the y ear s , they ar e prepared to b end 

over backwards to as s i s t  her . Thi s  wa s what S ing l eton L . J .  

[ Continued from page 1 23 . ] 

f or s eeking a r educ tion of the amount of 
ma intenanc e he has been ordered to pay to 
hi s f ir s t  wi f e  or the c hi ldr en o f  hi s fi rs t 
marr iage.  However , the s econd marr iage is 
a cir cumstan c e  to b e  con s ider ed on an app l i 
cation for mod i f icat ion o f  t he said order and 
may , under c ertain circumstanc es , warr an t  a 
reduction in t he ma intenanc e to be paid to 
enab l e  him to ful f i l  hi s ob l iga tions to 
s upport hi s s econd wi f e .  In t hi s  co nn ection 
the income or o ther resources of the s econd 
wi f e  b ecome r elevant . ( s u mmar i zed ) 

S ee als o Barnes v .  Barnes [ 1 9 7 2] 3 Al l E. R .  8 7 2  ( C . A . ) p er 
Rus s el l  L . J .  at p .  8 7 6: 

Prima facie a husband , or former husband , 
ought to suppor t hi s wi f e  and c hi ldren--
s �b ject of cour s e  to any indep end ent income 
or earning s of the wi f e. But in the lower 
income group s , thi s  i s  fr equen tly not pos s ibl e 
out o f  the earn ing s  of the hu sband , cons i s tently 
wi t h  the husb and being ab l e  to maintain hims elf 
to a prop er s tandard and having regard al so to 
any new obl igation he undertakes , a s  by law he 
is entitled to und ertake, in the s hap e o f  a 
s econd wi fe and perhap s a s econd f ami ly . 
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1 4 4  

tried t o  conve y i n  Morton v .  Morton [ 19 5 4 ]1All E . R . 2 4 8  

d i scussed at page 9 4 , supra. In Pinnick v .  Pinnick [ 19 54 ]  

1 Al l E . R . 8 7 3 , Lord Merriman P .  after a ful l  review o f  

case s stated that where the parting was c onsensual, "it was 

i mpossible to im pl y an agreement to maintain her a s  a 

separated wi f e  u nl e ss the l i ab il i t y  to do so i s  impl ic i t  i n  

a con sensual s e paration "  (at p.  8 7 6) . H i s  Lordsh i p re l ying 

on Baker v .  Baker [ 19 4 9 ]  66 T . L . R . 8 1  and Chapman v .  Chapman 

(unre po rted , de c i ded on Apr i l 4 ,  19 5 1) held that even though 

the wi fe , who was in her l ate twentie s , was a sick woman and 

h ad not worked for two years , she had not demons tr ated a 

fre sh ne �d and hence was not entitled to maintenance , s tating 

It doe s not se em to us that there was any 
sub se quent change o f  c ircums tances i n  the 
present cas e ,  s ince all the f actors whi ch 
were put forward in that beha l f  . . • were 
alre ad y  known at the time �f parting . (at p.  8 7 7) 

Tulip v . Tulip was con f ined to a si tuation where ther e  was a 

change o f  circums tances not contempl ated b y  the parties at the 
I 

t ime o f  se paration b y  con s ent . He indicated an a pparent con f l i ct 

between Baker v . Baker whi ch had been a pproved b y  the same 

Court of Appe a l  that decided Tulip v . Tulip on the previ ous 

day and Tulip v .  Tulip had sugge s ted that the Maintenance 

Agreements Bill (since enacted ) would reso lve i t . 

The l e ading case on the power o f  the court to vary a 

se paration agreement , whi ch probab l y  re pre s ents the watershed 

f rom which a l l  l ater deve l o pments f l ow , is Hyman v .  Hyman 
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[19 2 9 ]  A . C .  6 0 1; [ 19 2 9 ]  Al l E . R . Re p .  2 45 dec ided b y  the 

House of Lords on the basi s  of a statuto ry power given 
2 2 5  

to court s  b y  an Act o f  19 2 5 .  That Aa.t empowered the 

court {1) i f  i t  thinks f i t  to order the husband on a 

di sso l ution o f  marria ge b y  a decre e  o f  divorce or nul l i t y  to 

and ( 2 )  

and ( 3 )  

. . • secure to the wi fe such gro ss sums of 
money or annua l sum of mone y  for an y term 
not exceeding her li fe , as having regard to 
her fortune ,  if an y, to the abi lity of her 
husband and to the conduc t of the parties,  
the court may deem to be rea sonable . . • • 

• . .  i f  it thinks f i t ,  to . • .  direct the 
husband to pa y to the wi fe durin g the jo int 
live s  o f  the husban d  and wi f e  such monthly 
or week ly sums for her main ·ten :anc e ·  and . 
support a s  the c 9urt ma y think re asonable 

• . •  where any decr e e  for re s ti tution o f  
conjugal r igh ts o r  judicial s eparation is 
made on the appli cation o f  the wi fe , the 
court ma y make such order for alimony a s  
the court thinks jus t .  

2 2 5supreme Co.urt--of ·Judicature (Consolidation) Act 
19 2 5 ,  s. 19 0(1 }  and (4) , whi ch provi s ion wa s a re -enactment 
of provi sions first appearing in the Matrimonial Causes 
Act o f  1 8 5 7 , as modi f i ed b y  la ter Acts in 1 8 6 6  and 1 9 0 7 . 
The corre sponding power i s  conf erred on Alb erta courts b y  
s .  2 3  o f  the Domestic Relations Act ( R . S .A .  1 9 7 0 ,  c .  1 1 3 )  
(wh ich is almo st identical to Matrimonial Causes Act l85?) 

and b y  the Divorce Act� R . S . C . 1 9 7 0 , c .  D-8 , s .  1 1  (where 
the parties se ek divorce ) . Tuxford v .  Tuxford ( l91 3 ) 4 
W . W. R. 8 9 4  ( Sa sk.) . Kawin v .  Kawin ( 1 9 2 7 ) 1 W.W . R .  6 9 0  
(S ask.) (allowance increased in action for judicial s epara 
tion and a limon y but there wa s n o  coven ant not t o  sue for 
a l imony ) .  Spillett v .  Spillett ( 19 43 )  3 W.W . R .  1 1 0  (Man . )  
(thou gh there was a covenant , Hyman v .  Hyman a ppli ed , and 

a limon y ordered there being no disentitlement b y  conduct such 
as a dultery ) . 
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The onl y que stion b efore the nob l e  Lo rd s  wa s whe ther or not 

the ex isten c e  o f  the wi f e 's covenant in the deed o f  

separation precluded her f rom making an y a pplication for 

ma intenanc e ;  th ey were not a sked to consider whether the 

provi sion in the deed wa s ade quate . The House of Lord s  

unanimousl y dec ided tha t  the court had power t o  f ix ma in

tenance on the application of the wi fe b y  rea son of its 

statutor y power notwi th standing an y prior agreement between 

the parti e s, and a lthough the y  restr icted the dec i sion' to 

the facts of the case wh1ch invo lved d i ssolution o f  the 

marriage , they wer e  prepared to ext end i t  to jud ic i a l  

separation and re stitution , and to overru le Gandy v .  Gandy 

( 1 8 8 2 ) 7 P . D . 16 �
2 2 6  

whi ch had dec i ded to the c ontrary in 

a c a se invo lving jud i c ia l separat ion . The power was 

founded upon the po l i c y  inherent in the statutory provi sion , 

viz., to provide a substi tute for the husband 's duty o f  

maintenance (which wou ld otherwise c e a se upon d ivor ce ) and 

part l y  to prevent the
_

wi fe from be ing thrown u pon the 

pub l i c  for maintenance . As Lord Atkin states (at p. 6 2 9  

A . C . ) "the wi fe's right to future ma intenance i s  a matter 

of pub lic concern whi c h  she canno t  b arter away • 

privatorum conventio juri publico non derogat. " 

2 2 6 rn Horoshok v .  Horoshok [ 1 9 6 5 ]  5 3  W . W . R .  48 2 ,  Nikitman 
J. extend s the power of the court to var y a separat ion order 
on the appli cation of the hu sband , a ppl ying the "gene ra l  
tenor" o f  the re a soning o f  the House o f  Lords i n  Hyman v .  Hyman. 
"In my opinion , "  he sa ys, "it was never intended that the 
right of review b e  l imited to appl ications onl y on beha l f  o f  
the wif e . "  Thi s a ppears to be wrong for Hyman v .  Hyman i s  
not authori ty for any such propo si tion . See a l so Divinsky 
v .  Divinsky (supra, fn . 2 0 2 )  where the court re fused to 
vary a separation agreement where the wi fe was earning $7 0 0  
per month b ecause the only change in the parties' circ umstanc e s  
wa s employment b y  the wi fe o n  a monthl y salary. The court 
treated the agreement as a post nuptial sett lement and said 
it had power to vary i t . 
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Canad ian legis la t ion ba s ed on Eng l is h  Matrimonial 

Causes Act, 18 5 7  ( a s  in t he ca s e  o f  Alberta's Domestic 

Relations Act� R.S.A. 19 7 0 ,  c .  113) empower courts to make 

an a l imony or maintenanc e order in f avour of a wif e  with 

or wit hout s eeking other r e l ief but s he s hould be c le arly 

entitl ed to a judgment o f  judic ia l s eparatio n  or r e s t itution 

of con juga l r ight s  ( s ection 16 ) ;  s imilarly in t he ca s e  of 

d ivorc e or nul l ity ( s ec tion 2 3 ) . ( In t he c a se o f  d ivorce 

the ent ire jur isdiction ha s now been a s sumed by f ederal 

Parl iament .) Frem our previou� ana ly s is , it wil l  have 

been s e en that a s ep aration agr eement may be a hurdle to 

any matr imonial rel ief and , if so , the court ha s no jur is 

d iction to make an a limony or ma intenance order in the f ir s t  

place ( s ee supra. pp . 6 0  f f ) .  Gandy v .  Gandy ( 18 82 ) 7 P. D . 16 � 

is s til l t he law in a l l  matters other than 

divorce ( and probab ly a l so in nul l ity c a s e s  where the 

marriage is vo idab le a s  dis t inct from void ) ; if the court 

is not thus re s tricted b y  the s eparation agreement , it can 

in its d is cretio n  make an order f or a l imony or maintenance 

and vary or mod ify it fr om t ime to time , or temporar ily 

s uspend it whol ly or in part and aga in revive it : section 

2 6 ( 1) .  There is no power to r e s c ind t he order on the s tated 

c hange of c ircumstance s .  In the c a s e  o f  divorce , under the 

Divorce Act, R.S.C. 19 7 0 , c .  D-8 , only t he Divorce Court 

can make s uc h  an order or vary or r e s c ind it (Divorce Act� 

R.S .C .  19 7 0 , c .  D-8 , s .  11 ( 2 ) ; McKee v. McKee ( 19 7 1) 2 R.F.L. 

3 5 0 ( On t . ) ) . 

Where the partie s  are not s eeking a matr imonia l  

decree ,  o r  are prec luded from do ing s o , 2 2 7  the court's 

2 2 7  
The y are pro bably no longer bound by any agre ement 

not to s eek divorc e ;  s e e  supra, pp . 9 6 -9 7 .  
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power to vary a separation agreement which was fai r  and 

freely ent ered into and has been fai th ful ly p erformed by 

t he parti es must be founded upon expr ess statutory 

authori ty unl ess the doctrine o f  frustration c an be 

invoked .  As Lord Atki n  i n  Hyman v . Hyman [ 19 2 9 ]  All E . R. 

Rep. 2 53 at 2 5 7  point s out it i s  d i fficul t  to accept 

the vi ew "th at the agreement i s  d i sso lved by what i s  

known a s  frustration. And a s  S i r  Boyd Berriman P .  

stated in H. v .  H. 119 38 ] 3 All E . R. 415 "th e c hange 

i n  the l aw d 1d not make the p er formanc e of the contract 

eit her impo ssi bl e o r  mor e d i fficul t . " (p. 42 6 ) . The 

doc trine o f  frustration due to substantial change in the l aw 

o f  d ivor ce doe sAnot apply to separation agreements (Hyman 

v .  Hyman [ 19 29 ]  All E . R. Rep . 2 5 3  at 2 5 8 ) . Therefore , the 

husband wi l l  not be rel ieved of his o bl igation to make 

stipulated payments under a val id and subsi sting agree -

ment bec ause o f  financ i al re verse s , or because the wi fe 

i s. gainful ly employed or because the children h ave grown up 

and are e arnin g mone y , o r  because the husband h a s  remarr i ed 

and a ssumed additional o bl igation s ,  o r  even i f  the wi fe 

h a s  r emarried . Con versely , an agre ement that was fair 

at the t ime o f  exec ution and has been duly per fo rmed by 

t he husb and will not be rescinded i n  e quity at the wife's 

instance on the sol e  g round t hat the financ ial r e sour c es o f  

t he husband ha ve sinc e substant i a l ly increased i n  inh eri

t ance or o t herwi se. But whe re the a gre ement i t sel f i s  

attacked , o bl igat ions c oncerning the i ncrea se i n  th e husband 's 

income subsequent to t he breach o f  the agreement are rel evant. 
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RECDMMENDifTION "#1 2 

THE DOCTRINE OF FRUSTRATION DUE TO 
SUPERVENING EVENTS SHALL NOT APPLY 
TO A SEPARATION AGREEMENT� BUT THE 
SPOUSE FINDING IT EXTREMELY DIFFICULT 
TO PERFORM HIS OR HER PART OF THE 
BARGAIN SHOULD BE ENTITLED TO SUE FOR 
VARIATION OF THE AGREEMENT. 

14 9 

T he Ontar i o  court in BuPns v. Burns [ 1 9 6 3 ]  2 O.R. 

142 ; 3 8  D . L . R. ( 2d )  5 7 2 ,  he ld that there i s  no power in 

the court s  to r €duc e t he amounts payab le under a vo luntary 

s epara tion agreement if ther e i s  an unexpec ted c hang e o f  

c ircums tanc e s . The s a me conc lus ion wa s reac hed b y  Hunt J. 
in Yellowega v. Yellowega ( 1 9 6 8 )  6 6  W . W . R .  2 41 .  The s e  

ca s e s  app ly t o  the power o f  cour t t o  va ry where the 

marriage s t i l l  sub s i s ts ; i t  i s  otherwi se on t he grant o f  

a divorc e decree , where t here i s  expr es s author i ty under 

the DivoPce Act, R. S . C .  1 9 7 0 ,  c .  D-8 , s .  1 1  i f  an app li -

cation i s  made a t  t he time o f  decree ni s i ;  but i f  t he decree 

is s i lent t he cour t i s  functus officio and the ma tter cannot 

be l i tiga ted aga in. F ur t hermore , t he variation is confined 

to ma intenanc e and cu s tody provis ions of the agreement and 

canno t be extended , as the DivoPce Act c annot be extended 

to cover property s ettlements exc ep t  f or t he purpo s e  of and 

r e s tr icted to the power to award ma intenanc e ; t ha t  i s  not 

wit hin the constitutional jur i sdiction of t he f edera l 

Parliament . On the o ther hand courts are not reluc tant to 

vary t he provi s ions relating to c hi ldren on t he grounds 

previous ly outl ined ( se e  supPa, pp. 8 4-8 5 ) ,  in t he intere s t s  

o f  the wel fare o f  t he c hi ldren. Here again ,  provi s ions 

t hus vari ed mus t  b e  in t he nature o f  cus tody , c are and 

upbring ing ( i .e ., very broadly , certain guardi an s hip 
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rig hts ) and ma in tenanc e  but not any proper ty matter s , and 

the powers are conf erred in var ious c hild we l f ar e  legis lation . 

In England , however , t he power to vary agreements 

at t he in s tance of t he wif e  wa s exercis ed by courts on t he 

ground o f  neglect or f ailur e  to provide reasonab l e  ma intenance 

2 2 8  
even though there was no de fault on the agreement .  

This common law in equa l ity wa s c r itic ized by t he (Mor ton ) 

Royal Commis s ion on Marriage and D ivorc e 1 9 5 1 -5 5  ( Cmd . 

9 6 7 8 ) , ob s erving that 

. • .  it s eems to us that if the wife is 
to be al lowed to app ly to the court for an 
in creas e in t he amount of ma in tenance 
provided under a n  agreemen t, on the ground 
of her husband's wilful neglect to p rovide 
reasonab l e  ma intenance,  then it is o nly f a ir 
that t he husband s hould b e  able to app ly 
to the cour t for a reduc t ion in the a mount 
w hic h he ha s und ertaken to pay , o n  the 
ground that owing to c hanged c ircums tanc e s  
it is re as onab le tha t  the amount should b e  
r educed (Report Para. 7 2 6 , p .  1 9 4) 

Af ter a careful examination,  the Co mmis s ion c oncluded that 

a s  a general rule ma intenan ce agreements s hould b e  b ind ing 

on and en forceab l e  by the parties to t he m, but not as 

r egards any undertaking by the wif e · no t to app ly to t he 

court for maintenance for t he c hildr en . If , however , 

owing to fr e s h  c ircums tanc e s  the terms regulating t he 

f inanc ial pos itio n  o f  the par ties have b ecome ine quitab l e ,  

e ither party s hould be ab le to apply to the cour t  for an 

2 2 8  
Tulip v .  Tulip [ 1 9 5 1 ]  2 Al l E . R . 9 1 ;  Morton v .  

Morton, s ee supra, p .  110 . This wa s done unde r  the English 
Law Reform (Miscellaneous Provisions) Act, 1 9 49 ,  s .  5 ( 1 )  repealed 
and r eplaced by s .  2 3  o f  the Eng l is h  Matrimonial Causes Act� 
19 5 0 , but there was pr ior to tha t no co mmon l aw or s tatutory 
right in England

. 
o r  in Can ada (Burns y, Burns, supra p .  1 49 ) . 
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order vary ing t he agreement .  It w a s  according ly reco mmended 

that 

(i ) t he wi f e  s hould be bound by an 
undertaking not to app ly to t he 2 2 9  
court for maintenanee for her s e l f  
s o  long a s  t he c ircums tance s  remain 
a s  they were at the time of making 
t he agreement , but s hould fres h 
c i rcums tances interven e whereby it 
would be inequitab le to ho ld her 
to the undertaking , s he would b e  
ab le t o  app ly to the court for 
var i ation ; 

( i i )  the h�sband s hould be bound to make 
p ayments in the agreed amount , but 
would have t he r ight to app ly to 
the court for a reduc tion in that 
amount if war ranted by a chang e ��O 

his or hi s wi f e 's c ircums tance s .  

The s e  rec o mmendat ions were accepted by the governmen t 

and the Maintendnce Agreement Act, 1 9 5 7 , gave e f f ect to t hem . 

The Act con f ines t he power of var iation to any agreemen t 

making or fai l in g  to make f inanc i al arrang ements provided 

it wa s entered into du�ing t he cours e of marriage ( i . e . , 

a s  a po s t  nuptial agreement ) or wi t hin s ix months from t he 

date o f  dis so lution o f  the_marriage . Var i a tion s hould b e  

permi tted o nly upon proo f of a c hange in t he circums tanc e s  

suc h  that t hey were not contemp la ted nor for e s eeab l e  by 

t he parties when t hey entered into _the agr eement . 
2 3 1  

The 

2 2 9An undertaking by t he wi fe not to app ly to t he 
cour t  for ma intenanc e o f  the children would s ti l l be vo id 
as being contrary to pub lic po l i cy .  

2 3 0Ibid . ,  §7 2 7 , p .  1 9 4. See Olive M .  Stone , in 1 9  
Modern L .  Rev. 6 0 1  a t  6 1 9 -2 0  for a cri t ic i sm o f  t he Rec om
mendations of the Roya l  Co mmi s s ion o n  thi s  topi c . 

2 3
�or an outl ine o f  t he legis lation , s e e  Payne 

Separation Agreements in 3 3  S a s k. L .  Rev. 1 a t  pp . 1 0 -1 1 .  
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sub s e quent c a s e  law ba s ed o n  t hi s  Act d i spl a ys a l ibera l 

attitude o f  t he courts . In Gorman v .  Gorman [ 19 6 4 ]  3 

Al l E. R. 7 3 9  the Cour t o f  Appe al he ld t hat t he hu sband 

may invoke t he court ' s  juri s diction even t ho ug h  it wa s he 

who broug ht a bout by hi s vo luntar y act a change o f  

c ircums tance s ,  and i n  RatcZiffe v .  RatcZiffe [ 19 6 2 ]  3 

Al l E. R. 9 9 3 , where a hus band ga ve up hi s e mplo yment to 

s tudy, t he Court o f  Appea l  held i t  was a c hang e o f  

c ircums tanc e s , and it f e l t  t hat t he c hange wa s not broug ht 

about jus t  to a l ter the agree ment . But in K. v .  K. [ 19 6 1] 

2 All E . R. 2 6 6 ,  a husband succes s full y  contended t hat t he 

cour t had no jurisdicti on under t he new Act, w here the 

c ircums tanc es had been in conte mplat ion at the date o f  t he 

agr eement . In that c a s e  t he wi f e  wa s suf f ering fro m ar t hri t i s  

and s he c ho s e  a f ixed s u m  i n  pre f er ence t o  one third o f  t he 

hu sband ' s  f luc tuat ing inco me ; a rthr i ti s  became wor s e  but 

t he husband ' s  inc o me had a l s o  inc rea s ed .  It wa s held b y  

t he Court o f  Appeal t hat there wa s no c hange in c ircu ms tanc e s . 

De l ivering t he dudg ment o f  t he Cour t o f  Appeal , Ho lro yd 

P e arc e ,  L. J. at pp . 2 6 9 -7 0  s tated: 

We t hink tha t  "a c hang e in the c i rc ums tances 
in the light of whi c h  any f inanc ial arrang e 
ments . . . were made " mean s s o mething quite 
outs ide the real i zation o f  expec tations . The 
parti e s  make their barga in on c e rta in ba s ic 
facts and expecta tions . When tho s e  facts 
unexpected l y  c hange o r  the s e  expec tations a re 
not real ized t here i s  t hen a c hange of c irc um
s tanc e s  which ma y produc e unfa irne s s  . . • .  

The Maintenance Agreements Act pl ace s no ti me l i mit 

f or var iation o f  t he agr ee ment but a fter dea t h  o f  the hu sband 

an action for var iation cannot be made exc ept within s ix 

months fro m the da te w hen representation in regard to t he 
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e s tate o f  the dec eased i s  f ir s t  taken out or , b y  leave 

o f  t he cour t ,  at any ti me before t he admini s trat ion o f  

t he e s ta te i s  co mp leted . ( s . 2 5) · 

Vari ation o f  the f inanc i al pro vis ions under the 

abo ve Aat do e s  not a f f e c t  any of t he power s o f  t he cou rt 

under any other leg i s l ation . 2 32 In othe r  word s , t he c ourt 

would continue to exe rc i s e  its exi s ting power s under t he 

MatPimonial Causes Aat; but the Aat s e e ms to have e quated 

t he court ' s  power wi t h  respect to var iation o f  ma intenanc e 

or a l i mony order� wi t h  the powe r to var y  p ro vi s ion s free l y  

agre ed to . And a var i ati on once permitted c an further be 

a mended, unde r  t he Aat, thoug h f ri vo lous o r  too f re quent 

app l i c ations wi l l  probab l y  be denied . 

Leg i s la tion on the Eng l i s h  p a ttern i s  d e s irab le in 

Alb erta , but the power s  s hould b e  co nferred on the Superior 

Cou rts and exe rc is a ble e ven afte r  t he parties have been 

d i vorced . T he po s t  d i vorce jur is d ic tion s hould b e  exer 

c i s ed onl y whe re the d i vorce cour t ha s not exe rc is ed 

expr es s l y o r  b y  i mpli ca tion its powers under t he DivoPae 

Aat , R . S . C .  1 9 7 0 ,  c .  D-8, s .  1 1  p re sumab l y  ha ving been 

sati s f ied wit h  the a 'gr eement made by t he parti e s  wi thout 

making it an order of t he court or "app ro ving " of it ( see 

supPa, p . 9 9 -1 00 on t he s igni f i c ance o f  t hi s ) . T hi s  wou ld , 

i t  i s  s ub mi tted , a void t he di f f icul tie s crea ted b y  the 

c on stitutional d i vi s ion of power s . P ro f e s s or P a yne ( Payne 

supPa, fn . 2 31, at pp . 1 7 -1 8 )  po ints out t he di s advantag e s  

2 32 
�Pst v.  Qpst unreported , noted ( 1 9 59 )  1 0 9  L . J .  

50 ( Se e  Payne , supPa, fn . 2 31 at p .  1 3) . S e ttl e ments can 
be va ri ed under the Domestic Relations Aat, R . S . A .  1 9 7 0 ,  
c .  1 1 3, and where the cour ts cons true s eparation agr eement s  
a s  p o s t  nuptial s ettl e ments the y  c an be var i e d .  See Ri l e y  
J. i n  RedgPaVe v .  UnPuh [ 1 9 61 ]  35 W. W.R. 68 2 .  
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of t he Eng l i s h  l egi s l ation , in t ha t  ( a )  t here i s  n o  

g eneral p ower of variation , and ( b ) t hat t he p ower of 

var i ation c anno t  be exerc i s ed where t here are antici

pated c hange o f  c ircu ms tanc e s , and r ecommend s t ha t  the s e  

be e l i minated in a n y  Canadian leg i s lation . The s e 

cri tic i s ms are s ound sub ject onl y to one c aveat , t ha t  

where t he provi s ions agreed t o  a r e  ade quate to pr ovide 

a reaso nab l e  s tandard of l iving to t he wife ( or the hus band , 

i f  he i s  the bene f i c iar y}, a vari at i on becau s e  o f  the 

husband ' s  unanti c ipated fort�ne s s hould not be permi tted , 

a s  it runs counter to the entire p hi lo sophy o f  a wife ' s  

entitlement at co mmon law . Such a p ower woul d  let in an 

element of p artner s hip long a fter t he agre ement has termi nated 

their c onjuga l union or even divorc e , whic h even t he mos t  

liberal co mmunity property reg i me s  do not ant ic ip ate . Thi s  

i s  not a gr oundl e ss f ear for in Jones v .  Jones [ 1 9 7 1 ]  3 Al l 

E . R . 1 2 0 1  the Eng l i sh Court of Appe a l  increa sed the ma inte 

nance o f  £9 0 0  a year awarded in 1 9 4 7  t o  the wi f e  on divorc e  

to £1 4 5 0  i n  1 9 60 ,  to £2 2 0 0  i n  1 9 67 and to £35 0 0  i n  1 9 7 0 ,  

i . e . , 2 3  years after divorc e ,  no tw i t hstanding the fac t t ha t  

the husband had r e ma�r i ed and had t hr ee chi ldren. Althoug h  

thi s  wa s a c a s e  o f  a maintenanc e order , the s a me att itude 

could be readi l y  appre hended in the context of the new 

prop o s al s  fo r c hange in law cover ing ma intenance agree ment s . 

Before var ying t he f inanc ia l  provi s ion the court s hould 

al s o  ensure t ha t  the wi fe ( or ex-wi f e )  is not in a 

p os ition to s upp le ment t he p a ymen t s  b y  her own indus tr y .  
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Th� c ourt s hould no t have power to vary an "inte-
: . ... 

g �ated" pr operty s ettle men t in whi c h  t he property divi s ion 

provi s ions a nd t he s upport provis ion s cons titute recipro c a l  

cons ideration s , so that i t  i s  i mpo s s ib l e  t o  separate the 

t 233 wo . 

Furthermore a s  P i c her sug ge s t s  in hi s recent arti c l e  

in 7 R . F . L .  2 57 ,  t he power s of var iation by way o f  l eg i s lation 

s hou ld dis c ard the ante quated conc epts o f  gui lt and 

innoc ence so that need , not moral ity ,  i s  the paramount 

con s ideration for .c han ging the ma intenance prov i s ions ; 

however , a s  in the Divorce Act s ituation , the conduc t 

( rather mi s conduc t )  o f  the wi f e  s hould b e  a relevant con s i 

d eration ; a wi fe o r  f or mer w i f e 's openly adulterou s  o r  co mmon 

l aw exi s tenc e s hould no t b e  encouraged by the court s . It 
may in fact b e  a f i t  c a s e  �he re husband s hould be enti tled 

to a sk the court to r educ e ma intenanc e ,  so tha t  a d ivor c ed 

wi fe would then be forced to marry the man s he i s  living 

w i th; the g l itter of a l i mony from an ex-husband is to o great 

a temptation in the way o f  r e marri age ( and o ften o f  remunera tive 

e mploy ment ) .  

The court� power to vary provis ion s respecting c hi ldr en 's 

ma intenanc e  or c us tody s hould however be una f f ec ted ; t hi s  

would ensure that c hi ldren are not pena l i zed for the s ins 
o f  their mot her . But where t he mother has r e marr i ed ( and 
her new hu sband ha s accepted them) or her fortune s  have 
incr ea s ed in co mpari son with her husband ( or ex-husband ) ,  

233 . h 1 . . T he par t1e s  s ou d be encour aged to subm1t the 1r 
qiffe renc es a s  far a s  po s s ib l e  to b inding arb i tration , 
e specia l ly in rega rd to matter s of support and acces s or 
vi s i tatio n  right s , but wi th r ega rd to custo dy , the court 
s hould continue to exerc i s e  i ts supe rv i s ory funct ion . 
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the l atter ' s  burden s hould be l i g htened ; c hi ldren s hould 

not be t he sole r e spon s ib i lity o f  t he i r  f ather, e spec i a l ly 

where he does not have t heir custody . 

RECOMMENDATION #13 

EITHER PARTY SHOULD BE ENTITLED TO SEEK 
A VARIATION OF THE AGREEMENT� EITHER BY 
ARBITRATION IF AGREED TO OR BY LEGAL 
PROCEEDINGS� IF BECAUSE OF A SUBSTANTIAL 
CHANGE OF CIRCUMSTANCES� RENDERING IT 
UNFAIR FOR THE APPLICANT TO CONTINUE TO 
PERFORM HIS OBLIGATIONS UNMITIGATED� 
WHETHER AT THE CIRCUMSTANCES WERE ANTICI
PATED OR NOT. THESE CIRCUMSTANCES SHOULD 
INCLUDE A SUBSTANTIAL LOSS OF EARNINGS OF 
THE PAYOR WHETHER DUE TO CONTINUOUS UNEM
PLOYMENT� REMARRIAGE� OR BANKRUPTCY� OR 
OTHER REASONABLE CAUSE ORm INCREASE IN 
THE ASSETS OR EARNINGS OR POTENTIAL OF 
THE PAYEE. THE COURT SHOULD BE JUSTIFIED 
IN DECREASING PAYMENTS AGREED TO BY THE 
PAYOR IF AFTER TAKING INTO CONSIDERATION 
SOCIAL SECURITY BENEFITS� AND REASONS FOR 
NOT BEING ABLE TO WORK� IT IS N0T AN UNDUE 
HARDSHIP ON THE PAYEE. THIS SHOULD BE .. THE UNDERLYING 
PRINCIPLE. AN INCREASE IN PAYMENTS BY THE 
PAYOR SHOULD BE AWARDED ONLY ON THE BASIS 
OF NEED OF THE APPLICANT� AFTER TAKING 
INTO CONSIDERATION THE REASONS IF ANY WHY 
THE PAYEE HAS NOT BEEN ABLE TO UNDERTAKE 
REMUNERATIVE EMPLOYMENT� AND THE AMOUNT 
OF SOCIAL SECURITY BENEFITS. 

Var i ation b y  Mutual Agreement 

The s pous es ma y agree to mo dify the provi s ion s 

o f  their contract the ms e lve s or to s ub mi t  t he ir di f f erenc e s  

t o  b inding arb itr ation . Many d i f f erences a r i s ing out o f  the 

agree ment are unf i t  for l itigation, and arb i tration s hould 

be encour aged . There ar e however dif fi c ulties in t he 

e xi sting c as e  law . In a very ear ly case it was held tha t  
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the spous e s  could arb i trate their d i f f erence s  ari s ing 

out of the ter ms o f  a separation agree ment :  Soilleux 

v .  Herbst ( 1 8 0 1 )  2 Bos . & Pul . 4 4 4 ; 1 2 6 E . R .  1 3 7 6 . In 

Scott v .  Avery ( 1 8 55-6 ) 5 H . L . C . 8 1 1 ; 1 0  E. R .  1 1 2 1 , the 

Hous e  o f  Lords in a commerc i a l  con tract he ld t ha t  although 

an agree ment t hat oust s  the jur i s di c tion o f  the c ourt 

is void be ing again s t  p ubl ic policy , there is nothi ng 

i llegal in s t ipulating that no ac t ion s ha l l  be brought 

in any court unti l  t he arb i trato r s  have made a deter 

mination ; a s  Lord C a mpb e l l  s ay s  at p .  8 54 ( pp . 1 1 38 -3 9  

E . R . ) ,  "tha t i s  no t ous t ing the cour t s  of their juri sdicti on , 

b ecaus e they ha ve no jur i sdic tion whatsoever , and no c aus e 

o f  action accrues unti l the arb i tr ator s ha ve deter mined . " 

In Bennett v. Bennett �9 52] 1 Al l E . R .  4 1 3, the parti e s  

s tipul ated that no proc eeding s whate ver s ha l l  be brought for 

maintenance and the cour t  held that the clau s e  was vo id as 

it ous t ed the juri s diction o f  the cour t .  It would no doubt 

ha ve been wi t hin the right s  of the p arties to s tipulate that 

no pro c eedings s ha l l  b e  brought unti l t he di f ference s  o ver 

t he ter ms ha ve b e en sub mi tt ed to arb i tration . But wher e  t he 

wi f e  i s  di s s atis f ied
-

with the agr ee ment i t s el f  and t he c lau s e  

rel ating to arb i trati on do es not co ver s uc h  an eventua l i ty 

i t  would b e  clearly within her ri ght s  to c l a i m  r e li e f  be fore 

t he courts . It i s  sub mi tted that the val idity o f  arb itration 

clau s e  s hould be recogni zed by legis l ation and t hat an award 

s hould be f inal and binding exc ept in the c a s e of cus tody 

and ma intenanc e of chi ldr en ;  but that appeals s hould b e  

a l lowed fro m a n  award as i n  the c a s e o f  ordinary contrac ts . 
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RECOMMENDATION #'14 

AN ARBITRATION CLAUSE IN THE AGREEMENT 
SHOULD BE HELD VALID; THE PARTIES SHOULD 
EXHAUST ARBITRATION PROCEDURES BEFORE 
RESORTING TO A COURT OF LAW. EITHER PARTY� 
OR THE CHILDREN AFFECTED BY THE DECISION 
OF ARBITRATORS� SHOULD BE ENTITLED TO 
APPEAL TO THE COURTS ON MATTERS OF LAW AS 
WELL AS FACTS. 

158 



,. 

159 

VII 

C ONCLUS IONS AND RECOMMENDATIONS 

It i s  apparent fro m thi s s urvey that one c anno t  

meaningful l y  d i s cu s s  s eparation agree ments i n  i so l ation 

for the y  touch upon s o me o f  the mo s t  s en s i t ive areas 

of fami l y  law ,  havi ng ramif i c ations far be yond the 

inter e s t  of the i mmedi ate parti es a ff ec ted . Throughout 

the i r  hi s tory, courts have endeavoured to upho ld the 

rights o f  the s tate not onl y  in the intere s t s  o f  the 

taxpaye r  but o f .the society genera l l y; by inter fering 

with the ab s o lute right s o f  the husband and father the y 

have g iven a rough sort o f  jus tice to the wi fe and 

chi l dren . The p i ec e meal leg i s lation of the las t  one 

hundred year s ha s brought about the de s ired legal equali t y  

o f  married wo men but h a s  not l e s s ened the burdens i mposed 

on the husband . The modern wel fare laws have l a �ge ].y 

t aken care of the public po l i c y  arguments g iven e f fect 

to by courts ; social s ecur i ty i s  now avai lable to ever yone 

from cradle to the grave , and the futur e holds out hop e s  

f o r  g uaranteed inco me - s ecur i t y .  In light of thi s  and the 

general econo mi c  and social e manc ipation of married wo men , 

a s  borne out b y  e mp lo yment and i nc o me s tati s ti c s , it i s  ti me 

for a di spa s s iona te eva luation o f  the a l i mo ny obl igations 

that have survived a s  relics o f  a d i f f erent soc iet y. In 

a recent article , A Ti de in the Af fairs o f  Wo men ( 1 2 3  New 

L . J . 7 4 2 ) . Ruth Deech points out that 'a wi fe cannot be e qua l 

to the husband and expect ma intenance for her s e l f  as a r i ght; 

a marr iage whi ch i s  dead can enta i l  no continuing financi a l  

commi tments a fter i t s  di s so lution excep t in relation to 

the chi ldren ; ther e  may b e  a c a s e  for mutua l s upport dur ing 

marri age but not a fter . "  S ep ar ati on agreement s  in the future 
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s hou ld be o f  no conc e rn to the s ta te except in regard 

to the cus tody , c ar e  and c ontrol of t he c hi ldren , and 

the spouse s  s hould b e  free to make any rea s onab l e  provi s ions 

for the s ettlement of rig ht s  and e quities f lowi ng from 

t heir marriage relations hip . Ad mi tted ly , the pre s ent 

s oc ial s ecur i ty laws do not who lly qi spen s e  wi t h  the 

need f or a l i mony in a l l  c ircums tanc e s , but thi s  i s  not 

a reason for c l ing ing on to the past ; modern soc i e ty 

mus t  f ind i t s  own a l ternative s . An e f fec tive s ub s ti tute 

would be a sys te m  of s har ing the gains and lo s s e s  of the 

mar i ta l  par tner s hip , taking into account the e quities and 

the leg i tima te exp ec ta tions o f t he spous e s , inc luding the 

s ituation w here a wi f e  devote s her bes t  year s o f  li fe to 

the welfare of t he fa mi ly . 

The recommendation s  that f o l low , to s o me extent 

bear out the above cons idera tion s .  There may be many cas e s  

where a n  e quitable s haring of property would n ot ade quately 

c o mpensate t he wi f e , even a f ter soc i a l  s ecur i ty benef it 

ha s be en ac counted for ; e . g . , where the wif e  is  unab le to 

work becau se of her re spons ibi lities to young c hi ldren 

entrusted to her custody , or un ski l l ed or une mp l oyable 

and henc e not qua l i f i ed for wel fare pay ments , or s he and 

her husband are not yet of retir ement age to qua l i fy for 

p ens ion . Al i mony t hen would be a tempor ary ex pedient ; 

and even a lump sum pay ment over and above her s hare o f  

proper ty may b e  justif iable where spec ial need s are s hown , 

suc h a s  tra ining f or job , etc . But t he par ti e s  t hems e lve s , 

s hould make their own agreement on the s e  matter s and where 

t hey are unable or unwilling t o  do s o , the court s hou ld b e  

ca l led upo n  to arbitr a te . But the court in arbi trating upon 

'ri g hts s hou ld e s c hew all idea s o f  public policy ba s ed 
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upon r i g hts f lowing from t he s ta tus o f  marr i ag e  and do 

what is jus t  and fair between t he parties t ha t  c o me 

befire i t . 

(1) Va l idi t y  o f  t he agreement 

An agree ment that is fa ir and fair l y  obtained 

s hould never b e  s e t  a s ide . The f airne s s  of t he provi s ions 

s hou ld be judged a s  at t he date of i ts execution . 

(2 ) Duration o f  pa yments 

Unles s expre s s l y  s ta ted in t he a gr ee ment t he a l i mo n y  

pa yments s hould c ea s e  upon t he dea t h  of the spous e  or upon 

r emarr iage of the paye e , whi chever event occur s f i r s t . 

However i f  t he wi fe has contrac ted out o f  her statutor y 

r ig ht s  o f  s ucce s s i on or �a mi l y  re l i e f , and the court f i nd s  

that her own resourc e s , inc luding earning potentia l ,  are 

inade qua te , t he agreed pa yments s hou ld be continued un les s  

the contrar y i s  indi cated in t he agreement . In t he l atter 

c a s e , t he cour t s hould decide on t he a mount of her need . 

( 3 )  Amoun t  of a l i mony 

Where the parti e s  have agreed to an a mount that 

wa s fair a t  the ti me o f  t he execution of t he agreement , no 

proceeding s  s hould be a l lowed to increa s e  the s ame under 

t he De s er ted Wives s tatute s or any o t her s ta tute s ; i f  t here i s  

real need , the court s hould proceed to var y  t he agreed 

pa yments in acco rdanc e wi t h  r eco mmendation 1 1 . Lumps um 

payments s hould be s pec i f ical l y  recogni zed . 

(4 ) Contracting Out 

There s hould be no d i s t inc tion b etween succe s s ion 

a nd f ma i l y  rel i e f  laws , and t he s pous e s  s hould be at 
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liberty to contract o u t  o f  a ll s ta tu tory right s . If 

however a l i mony payment s are expr e s s ed to c ontinue for 

t he duration of their joint live s , t he p ayee spous � 

s hould b e  enti tled to have pay ments continued i f  t here i s  no 

o ther lawful way s he can mainta in a decent s tandard 

of l i f e . Thi s  may b e  done by vari a tion o f  the period 

f ixed by the Agreement . 

(5) Enforcement 

Dur ing t he ter m of t he agr e e ment , the payee 

spouse s hou ld h�ve a legal rig ht to set a si de trans fer s 

or conveyance s  o f  property in the nature o f  g i ft s , 

intended and having t he e f fect o f  defeating her c l a i ms .  

Bona f i de purc hasers for value s hould b e  protected ; the 

payee ' s  r ig ht s  s hould attach only to t he proceed s . 

Leg i s lati on on the line s o f  section 1 6  o f  the Eng li s h  

Matrimonial PPoaeedings and Proper�y Act, 1 9 7 0 ,  c .  4 5  

s houl d  b e  enacted . A di spo s i tion by a te s ta mentary 

in strument should not be sub ject to restraint by cour ts . 

( 6) Sub s tant�ve rights 

While a s eparation agree me nt i s  in force , and 

t here i s  no de fault under i t , a l l  s ub st antive rights of 

t he spous e s  s hould be s uspended .  Thu s , n o  action for 

restitution of conjugal right s , jud icial s eparation , 

a li mony or s ummary ma intenance s hould b e  per mi tted . 

But t he parties s houl d  not be at l ib erty to agree not to 

s ue for d i s s o lution o f  the marriag e . [ Thi s is a l s o  

provided f o r  in the 1 9 68 Domestic Proceedings Act of 

New Zea land , No . 62, s .  58 . ]  
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The agency o f  nec e s s ity whereby a de serted 

wi fe could pledge her husband ' s  credit s hould be 

abo li s he d, even if t he husband i s  in de fault of 

pay ments . Thi s  right ha s l i ttle uti l ity at the 

pre s ent ti me and i t  only gives an unwarr anted right 

to a trade s man to s ue t he nusband . 

(7 ) Other s ub s tantive right s  

The incident s o f  a s eparation agre e ment i n  a l l  

r e s pect s ,  inc luding a c qu i s i tion o f  do mi c i le ,  s hould b e  

the s a me a s  tho s e  o f  a judicia l s eparation . In t he 

ab sence of � provi s ion to the contrary , nei the r  spo us e 

s hould be entitled to succeed to the other ' s  property . 

The spo us e s  s ho uld in a l l  respe cts except for contrac t�ng 

ano ther marriage be dee me d  to be independent per s ons , a s  

i f .  unmarr i ed . Thi s  cou ld be ac hieved b y  a sy ste m  o f  

reg i s tration o f  the agree ment a s  provide d for i n  New 

Zealand by i t s  1 9 68 Domestic Proceedings Act, No . 62 , 

s s . 55 and 57 . 

( 8 )  Provi s ion s for c hi ldr en 

( a ) Maintenance : The law s hould recogni ze 

tha t  the father and the mot her are jo int l y  and s evera l ly 

l iab l e  for t he main tenance o f  t he c hi ld .  The re spons i 

b i l ity i n  the f ir s t  place s hould b e  t hat o f  t he parent 

having phy sical custody of the c hi ld , with a right o f  

action against t he other parent . The obl igation s o f  the 

parents to mainta in the c hi ld s ho uld b e  no hig her when 

they are s eparated than when they were l iving together . 

In t he abs ence o f  a s peci f i c  age l i mit , t he obl igation . 

s hould ter minate when t he chi ld reac he s  t he age o f  

majority a s  pre s cribed by variou s  provinc i a l  leg i s lation . 
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(b ) Custody: Court s s houl d  not interfere wit h  

a n  agreement granting cus tody t o  one parent unle s s  in 

a ll t he c ircums tanc e s  o f  t he case ,  the parent havi ng 

c us tody i s  unf i t  to take care o f  t he c hild . The relevant 

c r i teria to de termine unf itnes s  s hould be t he s a me a s  

i n  c hi ld wel f are leg i s lation . 

( c ) Guardi ans hip right s :  In a l l  matter s o f  

guardi ans hip, not covered b y  t he agree ment granting 

cus tody , both parents s hould have e qua l right s  and t he s e  

right s  when t hey di s agree , s hould be determined b y  t he court 

who s e  de c i s ion s ho uld b e  b a s ed on expert te s t i mony ; t he 

c hi ld s ho uld have t he right to be repr e s ented by independent 

coun s e l . T he o ff icial g uardi an may be entr us ted wit h  

s uc h  respons ibi l ity where t he c hi ld i s  not t hus r epre

s ented . 

( 9 )  Ar 'rears of pay ment 

Arrears under s eparation agre e ment s hould be 

e quated to t ho s e  und�r c o urt ordered al i mony , s o  t hat 

except wit h  leave o f  court ,  arrear s in exc e s s of one year 

s hould not be enforceab le . Arrear s under one year s hould 

b e  enforceable by garn i s hment as under t he Attachment 

of Debts Act, R.S.S. 1 9 65, c .  1 0 1 . 

( 1 0 }  Ter mination o f  t he agree ment 

( a }  The agreement s ha l l  be dee med to have 

b een ter minated in it s entirety by t he rec onc i l i ation 

and co hab i tati on o f  t he spo us e s ; in deter mining whe t her 

or not t here was a reconc i l iation, t he s a me te s t s  in 

t he Divorce Act, s .  2 (R.S.C. 1 9 7 0 , c .  D-8 ) s ho uld be 

appl ied . Where an agreement i s  f ul ly executed by one s pous e , 

reconc i l i at ion s ha l l  have no e f f e c t  on property and other 

r ig ht s  accrued under i t . 
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(b ) B ankrup tcy s ha l l  not terminate t he 

agreement ; i t  c all s for variation o f  the agreement 

if justi f i ed . 
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(c ) The agreement s ha l l  a lso be deemed to 

be terminated i f  both p art i e s  have abandoned it . 

( d )  If one party i s  in sub s tantial brea c h  o f  

t he agr e e ment , the o ther s ha l l  be ent itled to treat i t  

a s  repudi ated and t o  s ue for damag e s  or injunction , or 

for s tatutory re medie s .  However , i f  the i nnocent party 

s ue s  for remedies under t he law , he or s he s ha l l  be 

conc lu s ive ly dee med to have e l ected to terminate the 

agreement . 

( e ) The doctrine o f  frus tra tion due to sup ervening 

event s s ha l l  not app ly to a s ep arat ion agree ment , but the 

spou se f inding i t  extremely di f f icult to per for m hi s or 

her p art o f  the barga i n  s hould be ent i tled to s ue for 

var i ation of the agreement . 

(11) Var i at i on o f  the a greement 

Ei ther p arty s hould be ent i tled to s eek a vari at ion 

o f  the agre e ment , e i t her by arb i tration if agreed to or 

by lega l  proceeding s , if becaus e  of a s ub s tant i a l  c hange o f  

c ircu ms tance s ,  rendering i t  unfair for the app licant to 

continue to perform hi s ob ligations un mitigated , whe ther 

t he c ircums t ance s  were antic ipated or not of the agr e e 

men t . The s e  c ircums t ances s hou ld inc lude a sub s tanti a l  

los s  o f  earnings o f  the payor whether due t o  continuous 

une mp loy ment , re marriage , or bankrup tcy , or other rea s onable 

c au se or an increase in the a s sets or e arning s or potential 
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of the payee . The cour t  s hould b e  jus t i f i ed i n  decrea s i ng 

p a yment s agreed to b y  t he p a yor i f  a ft er taki ng i nto 

co ns ideration s oc ial s e cur i t y  b e ne f it s , a nd r ea s on s  

f o r  not be ing able t o  work , it i s  not a n  undue hards hip 

o n  t he p a yee . The under l ying pri nc ip l e . 

An i ncrease in p ayme nts b y  t he payor s hould b e  

awarded o nly o n  t he bas i s  o f  need o f  t he app l i c a nt ,  a fter 

taking into co ns ideratio n t he rea s on s  if a ny why t he 

p a ye e  has not bee n  able to under take remunerative e mp lo y

ment , and the a mount o f  soci a l  s ecur ity be ne f i t s . 

(12) Arbi trat ion 

An arb i trati o n  c l aus e in the agreeme nt s hould b e  he ld 

valid ; t he partie s s hould exhaust arb i tration proc edures 

before re sorting to a court o f  law .  Ei ther party,  or the 

c hi ldren a ffected b y  t he dec i sion o f  arbi trator s ,  s hould 

b e  e ntitled to appeal to t he cour t s  on matters o f  law a s  

wel l  a s  fact s .  
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