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MATRIMONIAL P ROPERTY 

THE FORCED SHARES 

A .  INTRODUCTI ON 

" The forced s hare " i s  a term used to de s cribe 

that type of leg i s lative provi s ion by whi ch a di s inherited 

�urviving spouse is given by l aw a predetermined portion 

of the deceased s pous e ' s  e state . Al ternative name s common ly 

used for the s ame type of enactment include ; " the widow ' s  

s hare " , " the non- barrab le share " , " the s tatutory share" , 

or " legal rights o f  inheri tance " whi ch i s  the term used 

by the English Law Re form Commi s sion in the i r  Working Paper 

#4 2 • .  

I t  i s  the general purpose of thi s report to point 

out and di s cus s the pro s  and cons of forced s hare l egi slation . 

A more particular purpose i s  to examine the workings of the 

forced s hare provis i on contained in the Mani toba Dower Act ,  

R. S . M. 19 7 0 ,  c .  D- 1 00 whi ch i s  the only such provi s ion in 

a Canadi an j uri s di ction . 

The approach of the report wi l l  be to first dis cus s 

the social pol i cy behind legi slation whi ch interfere s wi th 

, te s tamentary freedom . Thi s wil l  nece s s ari ly invo lve a 

compari son of the two maj or type s o f  such legi s l ation , the 

forced s hare and legi s l ation of the type found in Alberta ' s  

Fami ly Rel�e f Ac t ,  R . S . A . 19 7 0 , c .  134 . Thi s wil l  be fol lowed 

by a di s cus s ion of the two maj or problems that ari s e  under 

forced share legi s l ation ; the di s rup tion of the tes tamentary 

scheme and the frus tration of the purpose of the legi sl ation 

by the tes tator ' s  evasi on tacti c s . With thi s  background , 

the Mani toba experience wi ll be examined clo s e ly .  

/ 



B. FORCED SHARE A FAMILY RELIEF? 

1 .  The Social Policy 

2 

The social pol icy o f  whi ch forced share legi s l ation 

is one app li cation can be said to have two bran che s . Both 

branche s ari s e  out o f  the s ame social fac t . Thi s i s  the 

fact that in the marriage partner ship the roles o f  the p arti e s  

a r e  usually s uch that one party , most often the husband ,  

engages in wealth-bui lding activi tie s  whi le the other party , 

the wife , fun ctions in a c apac i ty whi ch i s  usual l y  o f  ·at 

lea s t  equal importance in the succe s s  o f  the marri age but 

whi ch i s  not general ly of a weal th-bui lding nature . I f  

when the marri age i s  di s so lved by the death o f  the wealth

bui lding party , the survivor i s  d i s inheri ted , s he wil l  be 

without maintenance and wi l l  take no s hare of the e s tate 

which her e fforts helped to compi le . 

The firs t  bran ch o f  the pol i cy i s  concerned with the 

provi s ion o f  maintenance for the surviving spous e . A forceful 

expres sion of the branch of the po licy i s  found in the 

.fo l lowing excerp t  from the Report of the Commi s sioners to 

Inve s ti gate Defe c ts in the Law of E s tate s , New York Legi s l ative 

Document No . 6 9 ,  ( 1 9 3 0 ) , page 8 6 : 

There is a glaring incon s i s tency in our l aw 
which compels a man to suppo rt his wi fe 
during his l i fetime and permi ts him to leave 
her potentially penni le s s  at hi s de ath . 

The f i rs t branch o f  the poli cy , there fore , i s  s imply 

that i t  i s  s o ci ally des irable that the e s tate of the dece as ed 

p artner of a marriage , that
.of the husband in 

the usual case , be used to some extent to maintain the party 

_,. 
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who survive s .  The des i rabi lity of such a pol i cy i s  parti

cularly s trong where there are inf an t  chi ldren o f  the 

marriage . I f  the surviving spouse mus t  leave her hous eho ld 

dutie s  to enter income-producing activi tie s , the chances decrease 

that the chi ldren , deprived o f  normal maternal attention , 

wi l l  deve lop into desirable ci tizens 

The s econd branch o f  the social policy is  concerned 

with ensuring that the surviving spouse receive s a ' fair 

s hare ' o f  the wealth that has been bui l t  up during the marriage . 

The goal under thi s branch c an be s aid to be to guarantee 

the s urviving spous e  a return on the inve s tment o f  her 

energies in the marriage . 

I t  may be noted that the di scus s i on so f ar has as s umed 

that the wi fe is the surviving spouse . The legi s lation that 

ari s e s  out o f  the social pol i cy j us t  de s cribed makes no 

di s tinction between a survi ving wi fe and a surviving husband . 

General ly the rights o f  both are the s ame . I t  i s  recognized , 

however ,  that the policy a s  de scribed above , particularly the 

firs t branch , would not general ly app ly to the circumstances 

of a surviving husband . However i t  i s  by no me ans imp o s s ible 

that a di s inherite d  surviving husband could find hims e l f  in 

need of prote ction , as , for examp le , where a subs tantial portion 

of the f amily wealth had been put in the wi fe ' s  name . In 

the intere s t  of s imp l i city it wil l  continue to be as s umed 

that the surviving spouse i s  the wi fe . 

2 .  The Firs t  Branch of the Poli cy : The Provi s ion of 
Maintenance 

The first bran ch of the social poli cy has been the 

no tivation for a number of di f ferent legis lative p rovi s ion s . 
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In his  book , Fraud on the Widow 's Share ( 1 9 6 0 )  , W .  D .  

Macdonald has l i s te d  s everal enactments that the l egi s latures 

of various j uri s di c tion s have des igned from time to time 

to either provide maintenance or to encourage i ts provi s i on .  

The l i s t  include s ( see page 2 9  o f  Macdonal d ) : 

( 1 )  Widows ' Pens ions . 

Alberta f irs t enacted such a provi s i on in 1952 , the 

Widow ' s Pens ions Act ,  R . S . A. 1 9 5 5 , c .  3 6 9 .  The Act provided 

a pen s ion of no t more than $ 4 0  a mon th to Alberta widows 

between the age s o f  6 0  and 6 5  whos e  total annual income , 

with the pen s ion included , did not exceed $ 7 2 0 .  The se 

re s tric tions as to age and income probab ly made the Act of 

l i ttle cons equence . Thi s  and the f act that it would s eem 

more j u s t  to place the burden o f  maintaining widows on the 

e state o f  the husband rather than on the taxpayer probably 

contributed to the repealing of the Act in 1 9 6 7 . 

( 2 ) E s ta te Tax Incentives 

I n  s ome j uri s di ctions a tes tator i s  encouraged to leave 

a greater portion of his  e s tate to hi s widow because lower 

e state duty r ates are appl ied to s uch beque st s . 

(3) · Homes tead Legislation 

Alberta ' s  Dower Act ,  R . S . A .  1 9 7 0, c .  1 1 4  provides the 

surviving spous e  with a l i f e  e s tate in the matrimoni a l  home . 

Thi s provis ion may be o f  limi ted e f fe ct in achieving the 

goal of the social policy because i t  i s  common in modern 

time s that the husband wi l l  own no real property . 

\ 
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(4) Family· Allowance Legis lation 

S ome Ameri c an j uri s di c tions have enacted l egi s lation 

under whi ch temporary re l i e f  can be granted to a s urviving 

fami ly out of the e s tate during the p roces s of admini s tration . 

S uch provi s ion i s  not deducted from the widow ' s di s tributive 

share a s  i t  i s  con s idered an admini s trative expen s e . However 

the rel ie f i s  only temporary . 

( 5 )  Statutory Res tri ction s  on Gifts to Charitie s . 

In some American s tate s such res trictions are impos e d  

not for the purpose o f  di s criminating against charities but 

to encourage provi s ion for the surviving fami ly . I n  fact the 

re stric tion s  are not operative unle s s there are surviving 

chi ldren in many s tate s . The protection re sulting from 

this type of legi s lation i s  minimal because eva s ion i s  

usually a s imp le matter . 

(6) Provi sion for Revocation of Wi l l  by Remarri age 

Such a provi s i on i s  found in the Alberta Wil l s  Act , 

R. S . A. 1 970 , c .  3 9 3 , s .  1 6 ( a ) . The prote c tion af forded a 

new wi fe by thi s provi s ion i s  los t very eas i ly by the exe cution 

o f  a new wil l .  

(7)· Anti- laps e  Legi s lation 

Enactments of the type contained in the Alberta Wil ls 

Act, R . S . A . 1 970 , c .  3 9 3 , s .  3 4 , provi de a limi ted degree 

of protec tion to the surviving family excep t  the wife but 

evasion i s  s imply a matter of expre s s ing an intention contrary 

to the s e ction .  

' 
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(8) Provi s i on for Action agains t  the E s tate for the 
Mai ntenance of Survivin.9: Chil dren 

Such l egi s lation , empowering a s tate agency to take 

action agai n st the es tate on beha l f  of a di s i nheri ted chi ld 

is apparently common in the Uni ted States . 

The las t s ix of these common legi s l ative prov�s1on s 

show that leg i sl atures have not been hes i tant to inter fere 

wi th the husband ' s  " freedom of tes tation" . However none of 

them have achieved any s ub s tanti al s a ti s faction of the need 

recogni zed in the fir s t  branch of the soci al poli cy di s cus sed 

above . Many legi slatures have responded by enacting provi s ions 

whi ch by effecting a more di rect interference with testation , 

come much c loser to succes s .  \ 

The forced share i s  s uch legi s l ation . Typ i c al ly , a 

for ced share provi s ion provides that where the tes tator has 

fai led to leave a certain portion (usua l ly a third ) of his 

estate to hi s widow ,  and has not made one of the a�ternate 

,provi s i ons whi ch the enacbment deems to be adequate , the 

executors mus t  pay to the wid0'\-1 a f ixed portion ( us ually one

±hi rd )  of the estate . The widow i s  us ual ly given the right 

to elect to take either whatever legacy was provided for her 

in the wil l  or the s tatutory share . I f  s he elects the l atter , 

the provi s i on s  of the wi l l  in her favour are deemed to lap s e . 

Far from being a recent innovation , the forced share 

exi s ted in medieval Engl i s h  l aw .  Under that l aw the husband ' s  

tes tamentary powers extended only to one- hal f of hi s pers onalty 

i f  he was s urvived by a wi fe , or to one- thi rd i f  he was 

survived by a wi fe and chi ldren . In the former circums tance 

the other hal f  automati ca l ly went to the surviving wi fe and 

in the latter circums tance , one- third wen t to the wi fe and 

one- thi rd went to the chi l dren . 
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Thi s customary forced share began to die in the 1 6 th 

century in mos t  of Engl and and was final ly aboli shed in London 

by s tatute in 1 7 2 4  ( 1 1  Geo . 1 ,  c .  1 8 , s .  1 7 ) . ( Se e  Wi l l i am 

F .  Fratcher ,  Pr otection of the Family A gainst Disinheritance 

in American Law ( 1 9 6 5 )  1 4  Internati onal and Comparative Law 

Quarte rly 2 9 3 at 2 9 5 .)  I n  modern time s , the forced s hare 

has returned for use in 3 9  states of the United S tate s . ( The se 

are li s ted i n  �ager , The Spouse 's Nonbarrab le Share: A 

So lution in Search o f  a Prob lem ( 1 9 6 6 )  3 3  University of 

Chi cago Law Review 6 8 1 , footnote 4 . )  As mentioned earlier , 

Mani toba i s  the only Canadian province to have a forced s hare 

provi s ion .  I t  wi l l  be di s cus s ed in deta i l  be low .  

An alternative s tatutory interference wi th te station 

has been deve loped in Commonwea l th j uri s di ctions to achieve 

the s ame purpose ,  i . e . , the provi s ion of maintenance for the 
� 

s urviving widow and fami ly . Thi s i s  family maintenance 

legi s l ation of the type enacted in Alberta i n  the Fami ly 

Re l i e f  Act ,  R. S . A. 1 9 7 0 ,  c .  1 3 4 . Under such legi s lation a 

widow , or s ome other dependent of the deceased , who feels 

that she has not received adequate provi s ion under the wi l l  

from her husband ' s  e s tate , make s application to the court 

whi ch in accordance wi th the legi s la tion ,  con s iders a l l  of 

the circums tances of the case and de cide s  what a fair di s tri

bution of the e state would be . Much of the governing law in 

the fami ly relief sys tem is the cas e  law that has been deve loped 

by the courts for the cons i s tent exerci s e  of di s cre tion . However 

vari ation is s ti l l  great and i t  is pos s ib le to find cases 

where on apparently s imi l ar facts d i fferent j udge s have come 

to very di fferent con clus i on s . 

This e lement of j udicial dis cretion i s  the primary and 

obvious di f fe rence be tween the two systems . Whereas the 
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f�i ly reli e f  sys tem might be de scribed as provi ding a 

res u l t  tai lored to the s ituation , the forced s hare sy s tem 

provide s a rough and ready s olution whi ch i s  intended to 

do s ubs tantial j ustice in mos t  case s .  

The maj or advantage of the forced share sys tem i s  

the s imp licity of i t s  admini s tration . With rigid standards 

s e t  by the legi s l ation a widow ' s ri ghts can be de termined 

very e as i ly and it is very infrequently that p roblems requiring 

j udici a l  interpre tation wi l l  ari se . Expensive court 

attention to each appl i c ation is a ne ce s sary fe ature of the 

fami ly re l i e f  legi s l ation .  

Howeve r  the s imp li c i ty of the for ced share sys tem gives 

r i s e  to its maj or di s advantage : the resul t achieved by the 

ope ration of the legi s l ation bears no relations hip to the 

need of the s urviving spouse .  One of the maj or re ason s  

for the s tatutory inte rference wi th the tes tator ' s  own 

dis pos i tion of hi s e s tate is that the widow ' s needs mus t  

b e  s at i s fied . Yet that need i s  not taken into account a s  a 

factor in de termining the extent of the i nterferenceA A 

\ 

widow who i s  independently we althy and may have been dis inherited 

by her husband for that very reason is not deprived of the right 

to e lect to take the s tatutory share of her husband ' s  estate 

even though s he needs nothing . Pos s ibly even le s s  s ati s factory 

i s  t he s i tuati on where the di s inherited wi dow has nothing what

soever of her own and mus t  s ettle for one- third of her 

husband ' s small e s tate when a greater portion could s a ti s fy 

her needs. 

S tatutes enacted by the Alberta Legi s l ature over the 

years have been generally of the fami ly re lief type . The 

f i rs t s uch s tatute , however ,  d i splayed hybrid character i s ti c s . 
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Thi s was The Married Women ' s  Re lief Act , S . A .  1 9 1 0  [ 2nd 

s e s sion ]  c .  1 8 . Under it a widow could apply for relief 

only i f  she received les s unde r the will than s he would have 

recei ved i f  her husband had died inte state. The court would 

con sider the app l i cation and " make s uch a llowance to the 

appellant out of the e s tate of her hus band di sposed of by 

wi l l  as may be j us t  and equi table in the ci rcums tance s "  

( s. 8 ) .  However such allowance could not exceed the widow ' s 

inte s tate s hare (MaBratney v .  MaBratney [ 1 9 1 9 ] 3 W . W . R .  

1 0 0 0  (S . C . C . ) ) .  Thi s Act was repe aled in 1 9 4 7  and was 

rep l aced by the Tes tator ' s  Fami ly Mai ntenance Act , S . A. 1 9 4 7 , 

c .  1 2 , whi ch i s  the forerunner of the Fami ly Re lie f Act ,  

R . S . A. 1 9 7 0 , c .  1 3 4 . 

3 .  The Second Branch of the P ol i cy : A ' Fair S ha re ' of 
the :Es·tate 

A bas i c  p olfcy di fference be tween fami ly relief legi s

lation and for ced s hare legi slation may exi s t  in the fact 

that the former is confined to the s ati s f ac ti on of the widow ' s 

need for maintenance . The j udge in app lying the Fami ly Rel i e f  

Act may " order that such provis ion as h e  deems adequate be 

made out of the e s tate of the de ce ased for the proper main

tenance and support of the dependants or any of them " ( R . S . A.  

1 9 7 0 , c. 1 3 4 , s .  4(b ) ) .  There i s  no attempt by the fami ly 

re lief system to ens ure that the wi fe be rewarded for her 

contribution to the bui lding up of the es tate . 

There i s  rea l ly nothing to s ay that the forced s hare sy s tem 

has the rewarding of the wi fe as a goal any more than doe s 

the f ami ly re lie f sys tem. However in as much as i t  doe s  not 

s eem to be p articularly sui ted to the p rovi s i on of need 

( s ince the dispos i ti on to the widow often has no relation 

to her need , as noted above ) and in as much as i t  has the 
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e f fe ct , intended or not , o f  rewarding the wi fe , i t  i s  

pos s ible to speculate that the forced share sy stem has a bas i s  

i n  the s econd bran ch o f  the pol i cy . Ye t ,  i f  thi s i s  true , 

i t  doe s not s eem to be very we l l  s uited to providing even 

this because the te s tator may have bui l t  up his e state during 

a former marri age and his w�fe at death having very l i ttle 

to do with i t .  Neverthe les s s he wi ll be rewarded under 

the forced spare sys tem as  if s he had . Thi s  s i tu ation i s  

one where evasion seems j us ti fied a s  wi l l  b e  d i s cu s s ed be l ow .  

4 .  Choos ing the more Sui table Sys tem : A S tati stical 
Determination 

On the bas i s  o f  e f fe ctivenes s in achieving the intended · 

result , the fami ly re lief sy s tem would seem to be the more 

de s irable of the two sys tems . I f  pri ce were no problem who 

wouldn ' t  rather own a tai lor-made sui t  rather than one o f f  

the rack . However pri ce i s  always a con s i deration and i t  

may b e  that practicali ti e s  make the forced share sys tem more 

attractive . The que s tion that mus t be answered i s , " How 

great i s  the need o f  surviving spouse s for prote ction 

agains t di s i nheri tance ? "  I f  the need i s  widespread the 

rough j us ti ce provided by the forced share sys tem may be the 

bes t  in prac ti cal terms . I f  the need i s  not widespread but 

exi sts in a few individual cases the indivi dual attention 

that i s  a feature of the fami ly re lief system may be more 

appropriate than the forced share . An attempt to answer 

the que s tion by an examination of publi s hed data on patterns 

of tes tamentary behaviour co l lected in various American s tudies 

was made by Sheldon J .  P l ager in hi s article " The Spouse ' s  

Nonbarrable Share : A Solution in Search of a P roble� (19 6 6 )  

33 Univers i ty o f  Chacgo Law Review 6 81 .  The di scussion below 

is based on that arti c le . 
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E arly in the artic le P l ager demons trates the danger that 

is involved in bas ing conc lus ions on s tati s ti c al data. He 

notes that Macdonal d ,  in  hi s book FPaud on the Widow ''s ShaPe, 

s upports the the s i s  that the need for prote ction for the 

surviving spouse i s  not only large but growing by observing 

fir s t  that the number of evasion l i tigations ( and there fore 

pre s umably the number of evans ions}  i s  growing at a rate 

two times as great as the population . Whi le the population 

has doubled s ince the turn of the ,century the number of 

evasions has quadrup led (Macdonald , page 7 ) . P l ager points 

out that the compari s on s hould not be between increase of 

evas ion legation and populati on but rather i t  should be 

between increase in evas ion li tigation and increase in 

tes tacy or e state s . I f  that comp ari s on i s  made i t  i s  seen 

that the rate of evasion l i ti�ation has increased from 6 

per 10,000 wi l l s  in the e arly part o f  the century to 10 in 

10,000 wi l l s  at mid- century. Thi s c anno t be s aid to be a 

s igni f i c ant alteration in te s tamentary behaviour-- and certainly 

doe s  not indi cate a need for gre ater protection . 

Another factor whi ch Macdonald points out in support 

o f  the theory that the need for prote ction is great is that 

the divorce rate is s i gni ficantly increased. Thi s is s i gni

fican t  because i t  means that there is a higher remarri age 

rate which create s  a s i tuation ripe for di s inheritan ce . 

The husband fee l s  an obligation to the children of his  

first marri age and leave s hi s e s tate to them rather than to 

his new wi fe . P lager points out , however ( and Macdonald also 

di s cus s ed the argument ) that the high divorce rate indi cates that 

potential cases o f  di s inheri tance have been avoided s ince 

after the divorce there i s  no spous e to di s inheri t .  P lager 

notes that both conclus ions are cons i s tent with avai lable 

stati s t i c s  and in that circums tance nei ther shoul d  be trus ted . 
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The arti cle then goe s on to de s cribe s tat i s ti c s  whi ch 

tend to support the the s i s that there i s  not a wide spread 

need for protection agains t  di s inheri tan ce of the surviving 

spouse. 

Firs tly i t  i s  noted that there seems to be an increased 

use of means o f  transmi s s ion o f  wealth at death other than 

wi l l s . A s tudy revealed that a married man i s  l e s s  l ike ly 

to have an estate at death than an unmarried man . Yet 

men with we al th were married in the vas t  ma j ority of cases. 

A pos s ible inte rpretation is that much wealth is p a s s ing 

by 'wi ll subs titute s' such as j oint ownership of realty, 

survivorship bank accounts , revocable inter vivos trusts , 

and l i fe insurance. On the bas i s  o f  e state tax records 

and o ther s tatis t i ca l  sources the artic l e  con clude s that 

a very l arge number of j oint tenancies  involve husbands and 

wive s ;  that over half of the money in revocab le inter vivos 

trust eventually pas s e s  to the wi fe , and that wive s rece ive 

between 80% and 9 7% o f  the l i fe insurance bene fits . Plager 

observe s : 

I t  mus t  be remembered , however , that the 
evidence regarding each of thes e  mechan i sms i s  
fragmentary and probably insuf f i ci ent to p rovide 
a bas i s  for j udging the proportion of the total 
as sets o f  marri ed de cedents whi ch i s  tran smi tted in 
thi s fashion . (page 6 97 )  

The s econd point Plager makes i s  that tes tacy i s  general ly 

i ncreas ing in proportion to intes tacy . Al so , s tudie s show 

that the wealthier the person the more like ly he i s  to have 

a wil l .  According ly a hig� p er centage o f  a l l  wealth pas s e s  

at . death according t o  a wi l l .  There w a s  no s tatistical 

s upport for the propos i ti on that mar i tal s tatu s  had anything 

to do with whether a man choose to die te s tate or inte sta�e� 
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[Thi s is not incon s i s tent with the observati on mentioned 

above that a married man i s  les s  likely to have an e state 

at death than an unmarried man . ] I t  also appeared that 

surviving spouses  are generally doing qui te we l l  in the 

competition for the te s tator's favour . One s tudy s howed 

a shi ft over a century from the granting of l i f e  e states to 

a s urviving spouse to the granting o f  "fee-di spo s i ti on s " . 

Studie s a lso s howed that the vas t  maj ority of te s t ators 

left their property to the surviving spouse .  One o f  the 

s tat i s ti ci an s  was l ead to conclude from thi s " • • • that 

there i s  no need in practice for the nonbarrable share for 

the surviving s pouse ; the surviving spou s e  i s  given much more 

than the s tatutory 1/3 in the very high percentage of wi lls . "  

( p age 71 2 ) .  

The third observation that the article make s involve s 

the f�equency o f  elections agains t  the wi ll . A survey of  

84 probate lawyers in I ll inoi s  revea led that in the 1 , 5 13 

probate proceedings in whi ch they were invo lved , there was 

a s urviving spouse in 717. There were on ly 19 o f  thes e  

surviving spouse s that e le c ted again s t  the wi l l  which was 

_l% o f  the total number o f  p roceedings and 2 . 6 % of the 

pro ceedings where there was a surviving spouse . Some of thes e  

e lections were made i n  circums tances where there w a s  no 

attemp t  to di s inheri t .  P lage r  conclude s that only i n  somewhat 

l es s  than 2 %  of the cas e s  was there " a felt need for protection 

from di s inheritance , intentional or inadvertent "  (713) .  

The author warns that there was real ly not enough 

empircal evidence to support s trong conc lus i on s . There i s  

a need for the exerci s e  o f  caution be cause " • • •  [t ] he 

vagaries  of human behaviour are neve r  adequate ly de s cribed 

in mathematical terms . "  However he fee l s  j us ti fi ed in making 

th� fol lowing conclusion : 



The married te stator on the whole s hows 
little inc lination to avenge himse l f  at 
death for the sl ights and f ri ction s of 
mar i tal bli s s . I f  the ba lance i s  s truck 
it i s  not done so publ i c ly . For the total 
s ocie ty thi s has real meaning : the need for 
the s urviving spouse's choice between the 
deceased spouse's te stamentary l argene s s  
and the legi s lative ly- decreed s hare i s  not 
a need of mas s ive proportions. The machine ry 
de signed to s a ti s fy thi s need need not be 
mas sive and insen s i tive ; on the con trary , 
the dimens ions o f  the need are s uch as to 
compe l the con clusion that the machinery 
s hould be keyed to individuation and able 
to adj us t  i ts impact to the circums tances 
c a l ling it in to p lay . (p age 71 5 )  
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The conc lus i on s  reached in the above d i s cu s s ed artic le 

are intere s ting whether or not they c an be said to be 

suffi ciently supported by evidence , because they s how a 

me thodology whi ch i f  used to gathe r s tati s ti cs for thi s 

j uri sdi ction mi ght pos s ibly reveal useful fa cts wi th 

re spect to the te stamentary behaviour of Albertan s . With 

s uch information , the choi ce of fami ly re lief or forced 

s hare might be eas i ly made . 

C. P ROBLEMS ARI S ING UNDER FORCED 
SHARE LEGI SLATION 

1 .  DisrU:p'tion· of the ·Testamentary Scheme 

One attractive feature o f  the fami ly relief sys tem i s  

that the j udge can determine what part o f  the e s t ate i s  

t o  bear the burden o f  whatever order h e  has made i n  f avour 

o f  an app l i cant .  I n  the forced s hare sys tem the renunci ation 

of a gi ft under a wi ll and the e le ction in favour 

of the s tatute mus t  affe ct the remainder of the 

dis tributive s cheme automatically . There �s no j udge to 
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�pportion the burden s o  as not to rel ieve bene fi ciarie s upon 

whom it would res t  mos t  heavi ly . Problems concerning thi s 

di s rup tion have often led to liti g ation and the result i s  

the deve lopment o f  a comp li cated s e t  o f  rule s . The rul e s  

that have deve loped under the I l l inoi s  forced s hare 

provi sion of fer an i nteres ting examp le .  They were dis cus sed 

i n  an arti cle by M. D.  S chnebly , " Renunci ation of a Wi ll 

by the Surviving Spouse "  1 9 5 1 , Univer s i ty o f  I ll inoi s Law 

Forum 3 9 6 . That article forms the bas i s  o f  the fol lowing 

di s c u s s ion . 

(1) Di s tortion o f  the Te stamentary S cheme 

Where the renunciation o f  the wi l l  by the s urviving 

spouse a f fects each bene ficiary under the wi ll di sproporti onately , 

the di s rupti on i s  s aid to be a di s tortion . Three examp le s  

o f  s i tuations di splay ing di s tortions are set out below . 

Cas e  I - Di s tortion on Renunci ation of an Abs o lute Intere s t  

The tes tator devi s e s  one piece o f  re alty to hi s wi fe 

abs olutely , another p iece to A abs olute ly and the res idue 

bf hi s e state whi ch includes another piece of realty is devi s ed 

to B .  I f  the widow renounce s the wi ll , and e le cts to take 

her s tatutory s hare the l and devi s e d  by the wi l l  to her wi l l  

f a l l  into the re s i due . As suming that under the particular 

s ta tute invo lved the widow's forced share includes one-third 

o f  each parcel of l and (which i s  the case  under the I l linoi s 

s tatu te) the widow wi ll take one- third o f  the devi s e  to A 

and one-third of the land in res idue (which includes one-

third o f  the land originally devi s e d  to her) . B wi l l  be 

compens ated for the los s  of a fraction of the land original ly 

in res idue by the falling o f  two-thirds o f  the renounced 

land into res i due . A wi l l  not be compensated at a l l . S in ce 
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the e f fect upon A and B i s  not the s ame , thi s i s  a di s tortion . 

Of course B wi l l  lose one- third of the personal ty in res i due 

to the widow . But there s ti l l  may be di s tortion be cau s e  i f  

the res i due i s  large enough , spe c i f i c  legatees o f  personal ty 

may not suffer any los s as a res ult of the renunci ation 

be cause the s tatutory share i s  made up as much as pos s ible 

out of the re s i duary personalty . 

Cas e  II - Di s tortion on Renunciati on o f  a Li fe Intere s t  

The testator devi s e s  a li fe e s tate i n  realty t o  hi s wife , 

remainder to A . He bequeath s  a p ecun iary legacy to B and C 

and h i s  res iduary person alty to D .  When the widow renounces 

the wi l l , A loses one-third o f  hi s remainder inte re s t ,  B 

and C los e  nothing probably , .  and D los e s some portion of 

the re s i due pers onalty .  There i s  thus a di s torti on . I f  

A's l ife intere st i s  acce lerated he may be more than ful ly 

compensated s ince a p re sent intere s t  might be worth more than 

a future intere s t .  

Cas e  I I I  - Di s tortion on Renunciation o f  a Li fe Interes t  

The tes tator devi s e s  B lackacre to h i s  wife for li fe 

and the remainder i s  given to A .  Whiteac re i s  devi sed to B .  

I£
' 

the wi fe renounce s ,  A and B both lose one- thi rd o f  the 

lands . I f  A ' s interes t  i s  accelerated he may be compen s ated 

for his los s  and s ince B canno t be so compens ated there would 

be a dis tortion . As a result the rule in I l linoi s is that a 

future interes t  wi ll not be ac ce lerated when a s urviving 

spous e  renounces her life intere st unle s s  there would be no 

resulting di s tortion and there i s  no mani fe s tation of an 

intention contrary to such acce leration in the wi l l . 



(2)  Acceleration of the 'De feas ib ly Ve s ted 
Remai'nder· ' · ·and the ' Contingent Remainder 1 
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Where the te s tator drafts hi s wil l  in the fol lowing 

way , he is s ai d  to have granted a de feas ibly ve s ted remainder : 

" I devi s e  Blackacre to my wi fe for l i fe and after her 

death to A in fee but if A sha l l  die be fore my wi fe , then 

to B . " I f  the following words are used , the remainder i s  

said to be contingent : " I  devi s e  B lackacre to my wi fe for 

li fe and after her death to A in fee i f  he shall survive 

my wife and i f  he sha l l  no t survive her to B . " The di s tinction 

i s  s ubtle i f  i t  exi s ts at al l excep t in the minds of lawyers . 

But in I llinoi s i t  makes an impor tant di fference which wording 

is used i f  the widow renoun ce s . Assuming that there is no 

dis tortion or contrary intention expre s se d  in the wil l, a 

/ de fea s ibly ve s ted remainder can be accelerated on renunciation . 

Howev�r a contingent remainder cannot be acce lerate d  prior 

to the sati s faction o f  the condi tion be cause thi s would 

de feat the intention of the te s tator . S chnebly fee l s  that 

this unquali f ied rule is no t j us t .  The que stion of whether 

or not the remainder s hould be accelerated upon renunci ation 

of the l i fe intere st s hould not d�pend upon the subtle inter

pretation o f  words that the tes tator may have chos en with 

les s care than i s  being used by the l awyer in re ading 

them . 

S uch a remainder s hould be accelerated 
whe rever acce leration would not de feat the 
des i re that i t  may re asonably be as sumed 
the tes tator would have had i f  he had taken 
thought of the pos s ibility of renunciation . 

( S chnebly , page 4 1 0 )  

Thus whe re the condi tion was that the remainderman reach a · 

certain age , acce leration might prop�rly be denied . I f  the 
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condi ti on were surviving the holder of the l i fe e state i t  

might rea sonably be expected that had the tes t ator contem

p l ated the po s s ib i li ty of renunciation he wou ld have des i red 

a cce leration in that event .  

Another problem that ari s e s  under de feas ibly ve s ted 

remainders is what i s  the e ffect of renunci ation on the 

executory devi s e  whi ch in the above quoted wills was to B .  

Doe s  the property ve s t  i n  A subj e ct to the exe cutory devi s e  

over t o  B o r  i s  the devi s e  de s troyed . I l lino i s  cas e s  have 

ei ther i gnored the exe cutory devi s e , s aid i t  was des troyed , 

or s aid that the pos se s s ion o f  the property by A was de feas ible . 

S chnebly fee l s  that the be s t  so lution i s  to con s ider the 

devis e  des troyed . He reason s : 

Where a remainder i s  l imi ted after a l i fe 
e state , without a condi tion p recedent ,  but with 
a l imitation over on a certain event , the 
r�mainder i s  usual ly cons trued to be ves ted 
s ubj ect to a dive s ti ture on o ccurrence of the 
s tipulated event ,  provided that such event shall 
occur during the con tinuance of the l i fe e state . 
I f  at the termination of the l i fe e s tate by de ath 
o f  the l i fe tenant the s tipulated event has not 
occurred , the remainder become s an inde feas ible 
pre s ent intere s t .  Thi s rule is founded on the 
be lief that a conveyer would not norma lly intend 
the fee intere s t  to be de fe as ible af ter it has 
come into actual pos s e s s i on .  I f  the fee intere s t  
continue s t o  b e  de fe as ible afte r  that time , the 
devi see of the fee i s  deprived of a con s iderable 
portion of the bene f i t  of normal fee- simple owner
ship . He cannot s a fe ly inve s t  money in improvements 
upon the land , and he cannot advantageously convey 
hi s defeas ible intere st . 

(p age 4 07) 
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(3 )· Seque s t·ration 

I f  upon the renunciati on o f  he r l i fe e s tate by a 

widow , the remainder cannot be accelerate d  be cause a 

di s tortion would resul t ,  or there i s  a con trary intention 

expre s sed in the wi l l , or the remainder was contingent ,  the 

land may be s eque s tered . S eque strati on is " • • •  the 

s ei zure of the p roperty by the court of equity , and i ts 

appl ication to minimi z e  the los se s  re sulting from renunci ati6n. " 

(page 4 1 0 ) . The property may be held in trus t  for the l i fe 

o f  the widow and the income used to compen sate tho s e  who 

s u f fe r  l o s s  a s  a re sult of the renunci ation and granting to 

the wi fe of her s tatutory s hare . 

I f  i t  i s  an absolute intere s t  that has been renounced , 

the court may divide the s eque ste re d  prope rty among the other 

benefi ciari e s  in s uch a way as to remedy whatever d i s tortion 

may have resulted from the renunci ation . 

One thing that i s  obvious from the above des cribed 

s i tuations is that although the forced s hare system does 

have the advantage o f  s impl i c i ty of admini s tration s ince i t  

can operate without reference to the courts , the aftermath 

o f  an app li cation of the sys tem may involve problems of such 

a nature that l i ti gation wi l l  be nece s s ary to determine 

how the e s tate wi ll be di s tributed s ubsequent to the widow ' s  

taking o f  her s tatutory share . 

2. · ·Evasion of ·the Statute 

A prob lem that i s  common to both the family reli e f  

sy stem and the forced share sys tem i s  the evas ion o f  the 

s tatute by the te s tator . S ince the s tatutory share i s  taken 

out of the es tate of the tes tator , he c an eas i ly evade the 
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.statu te by d i spos ing of hi s e s tate by a varie ty of inteP vivo s 

mean s . I f  there i s  no e s tate out o f  whi ch the widow can take·: 

her s hare , s he has been effe ctive ly di s inherited de spite the s tatute . 

The English Law Reform Commi s s ion note s in i ts Workin g  

P aper No . 4 2  at 2 3 8  that there may b e  a greater tendency for 

tes tators in a forced share j uri sdi ction to engage in evas ionary 

tac ti cs than there i s  for tes tators in a fami ly re l ief 

j uri sdi ction : 

• • •  a spouse who wi s hed to di s inheri t the 
o ther spouse might have a s tronger incentive to 
do so  {under a forced s hare system]  than under 
a sys tem which merely enti tled the survivor to 
c laim reasonable maintenance ; secondly . • . 

[an inteP vivos] di spos ition might have a more 
subs tantial e ffect on a fixed right to inheri t 
a proportion o f  the e state than an app lication 
for fami ly provi s i on , where the survivor's cl aim 
to maintenance could be charge d , if need be on 
the whole e state . 

The problem of evasion i s  the p rimary concern of w. D . 

. Macdonald in hi s book , FPaud on the Widow 's ShaPe (1 9 6 0) .  

He di s cus s e s  the j udi ci al reaction o f  Ameri can courts to 

€vas ion s as shown in the various te s t s  that have been 

emp loyed to determine whe ther a parti cular di spo s ition i s  

i n  fact an evasion . The se te s t s  include thos e  based on 

the retention of control by the husband over tran s ferred 

p roperty , tho s e  ba sed on the reali ty of the tran s fe r  and 

tho s e  based on the motive or intent of the husband . He 

notes that a lthough the courts usually frame the ir j udgments 

in terms o f  one of the se tests , the ' equi ties '  of the s i tuation 

whi ch include such things as the proximi ty o f  the trans fer 

to the tes tator's death , the re lationship of the trans feree 

to the tes tatory , the s i ze of the tran sfe r ,  the needs of 



21 

the widow , and the provi s i on made for the widow by the 

tes tator during hi s l i fe , o f ten are the real bas e s  o f  the 

dec i s ion . Macdonald ' s  conclusion i s  that various legi s lative 

propos a l s  to remedy the evas ion problem s hou ld be s e t  aside in 

favour o f  a complete ly new s.tart along the lines of the 

fami ly maintenance legi s l ation of the Bri ti s h  Commonwe alth . 

Other &�eri can commentators have spoken s harp ly 

agains t  the l ack o f  legis lative acti on toward remedying 

the evas ion problem whi ch they see as rendering forced 

s hare s tatute s use le s s . Perhaps two s uch s tatements are 

worth quoting : 

I f  the s tatute s cre ating such valuable 
rights for widows • • • are subj e ct to e asy 
evas ion s by tran s fers inter vivos , their 
uti l ity is s l i ght indeed. On ly the poor and 
the s tupi d  need conform . In view o f  the j uri s 
prudence in some s tate s , the que s tion may wel l  
be put whe ther tho s e  s tatute s have been p laced 
on our book s for any s in cere en forcement .  Or 
do they s imply repres ent a sort of sentimental 
des i re o f  the communi ty whi ch mus t  be forma l ly 
reg i s tered but nee d not inconvenience tho s e  
with means t o  consult competent coun se l ? Are the s e  
l aws a mere p ious wi s h , a sort of s anctimonious 
reci tal of what we s hould pre fe r ,  but wi l l  not 
insi s t  upon ? 

[Cahn , Restraints o n  Disinheritanae 
(1936) 8 5  u. P a .  L. Rev . 139 at 150 . ] 

I t  may we l l  be that legi s latures have no 
intention of giving s ubs tanti a l  rights to a 
widow whose re lati on ship to her husband was 
such that a de s i re to di s inheri t her lay 
uppermos t  in hi s mind . I t  cannot be ignored 
that legi s lature s are p redominantly male; and 
there are no stati s t i c s  available to e s tabli sh 
that mari tal infel icity i s  le s s  prevalent among 
the e lecte d .  Agai n  the emancipation o f  
womanhood may have progre s sed t o  the point 
where s tatutory pro tection of the widow is out 



o f  s tep with the time s . But thos e  are 
reason s  for repealing the s tatute s ,  not 
for leaving them porus . 

[ Leach , Cases and Text on the 
Law of WiZZs 19 ( 2 d  e d . rev . 
1960).] 
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The problem of eva s ion become s more complicated and 

the s ocial pol i cy behind the forced share (as outlined 

earlier) become s confu se d  when it i s  observed that many 

evas ions are !audible and not reprehens ible . The 

primary examp le i s  the one mentioned e arlier of the 

husband who make s inter vivos tran sfers to hi s chi ldren 

by an earlier marriage thus evading the s tatutory s hare 

of hi s s e cond wife who had no t been hi s wife during the 

time the e s tate was bui l t  and who has an independent 

s ource of income . 

I t  i s  a l so worth noting that Macdonald's sugge sted 

s olution of enacting fami ly re lief type legi s lation may not 

have been popul arly received by Americ an legi s lature s 

because of a reluctance on the part of thes e  bodie s to 

entru s t  as much dis cretion as i s  c alled for under s uch a 

sys tem to j udge s of the decentralized system who are 

" p opularly e lected for s hort terms and paid rather low 

s alarie s . 11 IFratcher , " P rote c tion of. the Fami ly Against 

Di s inheritance in American Law11 , 1965, 14 International 

& Comparative Law Quarterly 2 9 3 at 301.] 

The evasi on problem i s  obviou s ly a maj o r  one and it i s  

not confined to the forced s hare sys tem. Mr . Macdonald's 

s�9gestion that a new s tart with the family re lief sy stem 

i s  adv i s able may be wi se but i t  should be noted (as i t  i s  by 

Macdonald in his Mode l Act) that evas ion i s  a problem under 

that system as well though it may pos s ibly be more e as i ly 
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remedi ed in that system . ( Profe s sor Bowker has wri tten a 

memorandum p aper for the Insti tute whi ch dea l s  with the 

problem of evas ion and i t s  remedy in the fami ly re l i e f  

system. S ince much of thi s memo i s  re levant to thi s 

di s cus s ion i t  has been included a s  Appendix A . ) 

D .  THE MANITOBA EXPERIENCE 

1 .  Des:cri ·pti·on of the Provis i on 

The only Canadi an forced s hare provi s i on i s  contained 

in the Mani toba Dower Act , R. S . M .  1 970 , c .  D- 1 0 0 . The 

re levant provi s ions are attached to thi s report a s  Appendix 

B .  

The key provi s ion i s  contained in s .  1 5 ( 1) which 

enacts that where a te s tator has not made provi s ion for hi s 

wi fe the value o f  which i s  " • • • at least one- third o f  

the value o f  hi s n e t  r e a l  and personal p roperty • . • " s h e  i s  

enti tled to receive that "• , • share of hi s ne t real and 

personal property • • • • " whi ch , when added to l i fe insuran ce 

benef i ts and property conveyed to her during marriage by 

way o f  gift or advancement1equal s  one- third o f  the tes tators 

net e state . The share thereby given i s  in addition to the 

l i fe e state in the home s tead provided e l s ewhere in the Act .  

The terms " ne t  e state " and " ne t  rea l  and personal 

e s tate " are def ined in the definition s ecti on , s .  2. 

S ection 16  sets out c ircums tan ce s  where the rights 

created by s .  15 wi l l  not be given to a widow . The s e  

circums tances are very care fully de fined in the s ection but 

basical ly they are : 



( 1 )  where the tes t ator , by wil l ,  trust 

deed or insurance , has  p rovided for 

his widow an annual income of $ 6 , 0 0 0 ; 

( 2 }  whe re the testator , by wil l , gi ft or 

advancement or any combination , has 

provided for hi s widow property valued 

at $ 1 0 010 0 0; 

(3} where the widow i s  to rece ive $1 0 0 , 0 0 0  

in insurance benef i ts ; 

( 4 )  where the tes tato r  leaves property valued 

at $ 5 0 , 0 0 0  and an annual income of $ 3 , 0 0 0  

to hi s wife . 
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By s .  1 6 ( 2) all  of the amounts in s.  1 6 ( 1) are increased by 

5 0% for marri ages ·occurring after July 1 ,  1 9 6 4 . 

By s .  17 the widow i s  required to make dec l aration 

as to whether s he e lects to take the s tatutory s hare or the 

provi s ion ( if any) made for her in the wi l l . Thi s election 

mus t  be made wi thin a certain time period and i f  thi s time 

p eriod l ap se s , the wi ll i s  to be fol lowe d .  I f  the widow 

dies before making an e le c tion , her personal repres entative 

rec eive s  the power by s .  1 8  to make the e le c tion and the 

running of the time period i s  s uspended unti l  the widow ' s  

wil l  i s  p robate d  or le tters o f  adminis tration are granted . 

By s .  29  a j udge o f  the S urrogate Court can extend the period 

for making the election i f  appli cation for such extens ion i s  

made before the lap s e  of the period . 

Under s .  1 9 , i f  the widow e le cts to take under the 

Act, beque sts made to her in the wil l become void excep t that 
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that an e le ction agains t  the wi ll can have no e ffect on a 

dec laration in the wi l l  that the widow i s  to be the 

benef i ci ary o f  a l i fe ins urance po l i cy (s . 20) . 

By s .  21 the widow ' s share i s  to be con s trued as 

if i t  were a debt owed by the e s ta·te so far as o ther 

beneficiarie s are concerned and i s  to rank in priority 

next after o the r debt s owed by the e s tate . 

The Surrogate Court i s  given j uri sdi ction by s .  28 

to determine que stion s  ari sing out o f  the app lication of the 

forced share provi s i on. Final ly , by s. 3 3 (2 )  the provi s i on i s  

made as app l i cable to the hus band o f  a testatrix as i t  i s  

to the widow o f  a tes tator . 

The Ac t wa s first enacted i n  1919 (Dower Act ,  S . M .  

1919, c .  26 beginning a t  s.  1 3 ) and i s  i n  a l l  materi a l  

re spe cts exactly the s ame today a s  i t  originally was . 

2. Judici al Interpr etation o f  the Provi s ion 

Cons i dering the relative ly l engthy period , 54 years , 

.during whi ch the Manitoba forced s hare provi s ion has been 

in e ffect , there doe s  not seem to have been a great de al 

of l i tigation ari s ing out of i t . Of course thi s i s  

cons i s tent wi th what was earlier s aid to b e  the main 

�dvantage of the forced s hare sys tem ; i ts admini s trative 

s imp l i c i ty .  Thi s feature has the unfortunate s ide e ffect 

o f  making an e s timation o f  the f requency of use of the 

s tatute di f fi cult . There have , however , been some intere s ting 

i ssue s  ari se out of the legi s lation. 



( 1) Interaction o f  the Dower Act Provi s ions 
and the Tes tators Fami ly Maintenance Act ,  
R. S . M. 1970 , c .  T- 5 0  
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Mani toba has not confined its  e f forts toward protec tion 

of the di s inherited widow to the forced s hare provis ions o f  

its Dower Act .  In 1 9 4 6  i t  added legi s lation o f  the f ami ly 

relie f type to its  s cheme in the Te s tators Fami ly Maintenance 

Act ,  R . S . M . 1 970 , c .  T- 5 0 . There is a p rovis i on in thi s l atter 

Act whi ch dea l s  wi th the interaction of the two sys tems: 

22 . ( 1) No order shal l be made that has the 
e ffect of reducing the intere s t  of a 
husband or wi fe in the e state o f  a 
te s tator to an amount that , in the 
opinion of the j udge , i s  le s s  than the 
s hare to whi ch the husband or wi fe 
would have been entitled under The 
Dower Act ,  s hould he or s he e lec t 
to take under that Act .  

· ( 2) The bene f i ts given the husband o r  wife 
of a te s tator by an order under thi s 
Act are in lieu of the s hare g iven him 
or her under The Dower Act ;  and 
there afte r  he or s he , excep t as to a 
li fe e s tate in the home s tead , has no 
rights under The Dower Act .  

I n  Re Lawth�.P Est·ate ( 1 9 47) 5 5  Mana R .  1 4 3 , where an 

app l ic ation by the widow of a tes tator for an order under 

the Tes tators Family Maintenance Act was under cons ideration , 

the court interpreted the above quoted s e ction as s etting a 

minimum for orders under the Act .  Wi l li ams C . J . K . B . s a id 

at page 1 6 0 : 

I may make no order that has the effect 
of  reducing the intere s t  of the app licant in 
the tes tator ' s  e s tate to an amount that i n  
my opinion , i s  le s s  than the share t o  which 
she would have been entitled under the pro
vi s ion s  of the Dower Act should she e le ct to 
take under the provi s ions o f  that Ac t .  



and l ater at p age 161: 

In my opinion , the provi s i on I am making 
by my order does not give the appl i c an t  les s ,  
but give s her more than s he would have been 
enti tled to under The Dower Act . 
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In Re BZackmore Estate [194 8 ]  1 W . W . R. 1001, the 

argument had been made that the Dower Ac t and the Tes tators 

Fami ly Maintenance Act should be " read together11 so that 

the s ep aration of the husband and wi fe which by s .  22 of 

the Dower Ac t could deprive the wi fe of her rights to a 

forced s hare should be cons trued a s  having the s ame 

e f fect on her application under the Te s tators Family 

Maintenance Act . Wi l li ams C . J . K . B . in re j e cting thi s  

argument s aid (page 1010): 

• • •  i t  i s  only nece s s ary to s ay that the 
two Acts were pas sed for entire ly di f ferent 
reason s . The Dower Ac t ,  f i r s t  passed in 
1918 , was passed to as s ure to the widow a 
l if e  estate in the home s tead , i f  any , and 
one- third o f  the e s tate . The Tes tators 
Fami ly Maintenance Act , first pas s ed in 
1946, was to provide , in a prope r  cas e , 
that dependants , inc luding the widow , 
s hould receive proper maintenance and 
support .  

A widow taking under The Dower Ac t might 
get far l e s s  than proper maintenance and 
s upport . That would be the cas e where there 
i s  no home s tead and the value o f  the e s tate 
i s  only $2, 000. In such c ircums tances the 
widow may resort to The Te stators Fami ly 
Maintenance Act and , i f  entit led , obtain relief 
even if the who le e s tate is  required for that 
purpose . The whole e s tate may be entire ly 
insufficient . 



On an app lication under thi s Act all 
the circums tance s mus t be taken into 
conside ration including the character or 
conduct o f  the app lican t .  Thi s may involve 
matte rs of s eparation , abandonment , or 
des ertion , a s  we ll as many other matters , 
but these are considered by virtue of thi s 
Act and not be cause o f  any p rovi s ion o f  
The Dower Ac t .  

28  

He wen t  on to affirm hi s interpretation of s .  22 (1) 

in Re Lawther and ob served that the e f fect of s .  22 (2) on 

an app l i cation under the Te s tators Fami ly Maintenance Ac t 

was to make the fact that the app li cant had a right to a 

li fe e state in the homes tead ,  a fact to be considered in the 

determination of the app lic ation . 

In Pope v .  Stevens (1955) 14 W. W . R .  7 1  whe re an 

appeal from an order under the Tes tators Fami ly Maintenance 

Act by the widow was heard , the Mani toba Court of Appeal 

considered the ques tion o f  whe ther s .  22 (1) o f  the Act 

"pre s cribe s a f loor below which an allowance to a widow 

mus t  not go" (headnote) was cons idered .  Adamson J . A . clear ly 

expre s s ed hi s op in ion whi ch i s  radic al ly di f ferent to that 

expres sed by Wi l li ams C . J . K . B .  in Re Lawther, in the fol lowing 

words (page 7 3 )  : 

It mus t  be reme��ered • • • that orders 
may be made under the Act for the maintenan ce 
o f  dependants other than a spouse • • • .  S e ction 
22 doe s  not s ay what the order s hal l be but s ay s  
i t  s ha l l  not have the e ffect o f  redu cing the 
inte re s t  of a spouse under the Dower Act . 

I am, there fore , of the view that the 
order re ferred to in s e c .  22 of the Te stators 
Fami ly Maintenance Act is an o rder made for the 
maintenance o f  some dependant o ther than a 
spouse . The intention of the sec tion i s  
that such a n  order s hall n o t  interfere wi th 
or reduce a spouse's rights under The Dower 



Act .  I t  doe s not l imi t the di s cretion 
given under the • • • [Act ]  • • • except 
in that re spe ct. Had there been an intention 
to l imit the dis cre tion given • • . [by 
the ·Act ]  • • • •  it would have been 
�imple to s ay that an order for the benefi t 
of the spouse s hall never be le s s  than he 
or she would have been enti tled to under 
The Dower Act .  
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Montague , J . A. recognized the argument accepted by 

Adamson J . A . but refused to cons true the " badly worded 

s e c tion " (page 8 4 )  in the s ame way . However he also 

re fused to accept the argument that the provi s i on s  of 

The Dower Act s et a minimum for orders under the Tes tators 

Fami ly Maintenance Act .  

The sugges ti on that unde r s e c . 22 a 
widow has a right to demand and receive a s  
h e r  own absolute property i n  pos s e s s ion a 
third of her hus band ' s  e s tate i s  incon s i s
tent wi th the intention of the Act whi ch 
was to ensure maintenance (page 8 4 ) . 

He felt that the effect of s .  22 was not to incorporate 

s .  13 fnow s .  15]. of the Dower Act into the Te stators Fami ly 

Mai ntenance Act .  

What the reference doe s i n  effect i s  to 
direct that the Dower Act s hall be uti lized 
a s  a means o f  ascertaining - calculating -
the minimum amount of maintenance whi ch a 
widow i s  enti tled to have awarded to her 
under the Act • 

. It is also my opinion that i t  i s  the 
commercial or productive value of what i s  
ordere d  a s  maintenance b y  the j udge under 
s e c . 3 (1) which mus t  have a minimum limi t .  
The prov i s ion for maintenance. ordered • • • mus t  
produce for the widow at leas t  the amount o f  



income that would have accrued to her from 
one- thi rd o f  her husband's ne t e s tate had 
s he re ceived s uch one- third as a result o f  
electing t o  take under s e c . 13 [now s .  15] 
of the Dower Act .  
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Both j udges observed that thei r  remarks on thi s 

que stion were obiter because , s ince the award ordered in 

the case was increa s ed on appeal to an amount greater than 

one- thi rd of the tes tator ' s  e state , i t  was not nece s s ary 

to decide the i s sue . 

However i t  i s  submitted that nei ther of the approaches 

sugge s ted by the j udges i s  entire ly s a ti s factory . The 

sugge s ti on of Montague J . A .  i s  based on his observation 

that the legi s l ative intention behi nd the Tes tators Family 

Maintenance Act i s  to provide maintenance , or , in the terms 

us ed earl ier in thi s report , the Act i s  motivated by the 

first bran ch of the social poli cy . Hi s conclusion that 

the widow cannot c laim one- third of her husband ' s  e s tate 

as a right wi thin an app l i catio n  under thi s  Act i s  a recog

nition that the Act i s  no t motivated by what was earlier 

termed the s e cond bran ch o f  the soc i al pol i cy . He proce�d s 

·to s ugge s t  that the Dower Act doe s not ' s et ' the minimum 

award under the Te s tators Fami ly Maintenance Act but rather 

provides a means o f  ' ca lcul ating ' that min imum . The 

s ignifi cance of thi s  di fference i s  that whi le the court i s  

not bound to award the app l icant widow more than one- third 

of the tes tator ' s  e s tate , i t  i s  bound to award her that 

amount of the te stator ' s  e s tate whi ch wi ll produce an income 

at leas t  equal to the income that would be produced by one

thi rd o f  the e s tate. It is di ffi cult to comprehend ,  it i s  

submitted , how any sum l e s s  than one- third o f  the e s tate 

would produ ce an income equal to that which would be produced 

by one- third o f  the e state . In e f fect there fore , even by 
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thi s  appro ach the provi s i on for the widow could not be 

l es s  than what s he would take under the Dower Act although 

i t  woul d  remain within the court ' s  power to orde r  that on ly 

the income be paid to the widow and to maintain the corpus 

out of her absolute control .  

Even thi s interpre tation , and mos t  certainly the 

one made by Adams on J . A . , i t  i s  submitted are le s s  de s irable 

than the one put forth by Wi l liams C . J . K . B .  in Re L awther . 

There could be nothing more clear than the legi s l ative 

intent o f  the Dower Act provi s i ons . They s how that the 

legi s lature in 1 9 1 9  f i rmly des ired that no widow be forced 

by the wi l l  of her de ce ased hus band to take le s s  than one

third of his e s tate . If in 1 9 4 6 the legi s l ature had changed 

i ts thinking to the pos i tion that no widow , excep t one 

making appl i cation for maintenance under the Tes tators Fami ly 

Maintenance Act , be forced to take les s than one-third of 

her husband ' s  e s tate , they would have expres sed that pos i tion 

in terms much d i f ferent than tho se used in s .  2 2  of the 

Testators Fami ly Maintenan ce Act .  

There i s  a re ference p rinted under s ec ti on 2 2  o f  the 

Te s tators Fami ly Maintenan ce Act to Saskatoon v .  Shaw [1 9 4 5 ]  

1 D . L . R . 3 5 3  (J . C . C . ) .  I n  thi s cas e  an app l i c ation under 

the S a skatchewan Dependan ts Re l i e f  Act , R. S . S .  1 9 4 0 , c .  1 1 1 ,  

was under con s ideration . That enactment i s  very s imilar to 

the Mani toba Te stators Fami ly Maintenance Act and the 

Alberta Fami ly Re lief Act except that i t  contains the 

following provi s ion : 

8. (2 ) No al lowance ordered to be made to the 
wi fe of the te s tator shal l , in the 
opinion of the court , be l e s s  than she 
would have rece ived i f  the husband had 
died intes tate leaving a widow and 
chi ldren . 
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Despite the apparent clari ty of thi s section the 

argument was made that the p rovi s ion s hould be ignored 

bec ause of the apparent i rre con ci l abi l i ty with o ther 

s ection s of the Act and the ' unreason abl e ' re sult it would 

produce in cases  where very large e state s  were involved . 

The Supreme Court o f  Canada re j ec ted the s e  arguments 

( Rand J. di s s entin g ) , Hudson J. u sed thes e  reas on s : 

The language o f  subsection (2 ) o f  section 8 
i s  clear . I t  doe s  not cre ate a new or unknown 
right but recogni z e s  " sub j e ct on ly to the 
provi s ions of section 8 (1)" a s tate of things 
that had exi sted under the law o f  Sas katchewan 
as repeated by s tated by the Legi s lature and the 
Courts over a period of 3 0  ye ar s . I t  would not 
be right to attribute to the Legi s l ature an 
intention to reduce the pre-exi s ting provis ion for 
the benefi t  o f the widow , unle s s  expressed in 
c lear and de finite l anguage . Here the language 
is an affirmation and not a denial of the right . 

(page 3 5 7) 

The report of the case at [ 1 9 4 5 ]  1 D . L . R. 3 5 3  is  

p re faced by the following e di tori al note : 

This  cas e i l lus trate s  the di ffi culty whi ch 
may be encountered where an earlier provi s ion 
giving a right i s  carried forward into an 
enti re ly di fferent s tatutory framework whi ch 
create s new ri ghts . The maj ority j udgements 
pre serve an exi s ting ri ght not c learly abridged 
by the s tatutory l anguage . 

The case i s  c i ted by Montague J . A . in his  j udgment in 

P op e  v .  Ste vens and the edi torial note �xcept for the s i gni

fican t  last s entenc� is quoted . The only comment on the 

cas e  however i s : 



Although , wi th re spect , I would agree 
with that deci s ion , I would hold that i t  
affords no support to the re spondents in 
the in s tant cas e . (page 8 4 ) 
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I t  s eems unl ike ly , i t  i s  s ubmi tte d , that the Mani toba 

Legi s lature would have caused the Shaw c as e  to be c i ted 

after s .  22 o f  the Tes tators Fami ly Maintenance Act if they 

had des i red that the s ection be interp reted as i t  has been 

by Montague J . A. and Adamson J . A . in the Pope c as e . A 

determination o f  thi s fundamental i s s ue by the Court of 

Appeal or the Supreme Court of Canada would be intere s ting 

and probably we lcome to Man i toba practi tioners . 

I s  i t  p erhaps worthy of note that the Eng l i sh Law 

Commi s s i on in i ts Working Paper No . 4 2  ( Oc tober 1 9 7 1 ) doe s  

n o t  �eem to contemp l ate the pos s ibi l i ty that whe re a sy s tem 

o f  legal rights of inheri tance ( a  for ced share ) i s  adopted 

as a s upplement to fami ly provi s i on law the result could be 

anything other than the e s tabli shment o f  a minimum award 

( Page 2 2 2 , para . 4 . 1 1 ) . The Commi s si oners also conclude that 

where the intere s t  of dependants , other than the widow , 

applying under family re l i e f  type legi s lation outweigh those 

o f  the widow who has  e le cted to take her s tatutory s hare , the 

s ta tutory s hare should not be exempted from being charged 

with the order for re lie f ( page 2 5 4 , para . 4 . 68) . I t  i s  

inte re sting to note that thi s i s  the dire ct oppos i te o f  the 

intenti on of the Mani toba Legi s lature in s .  2 2  o f  the 

Tes tators Fami ly Maintenance Act according to the inter

pretation of that s e c ti on given by Adams on J . A . in Pope v .  

Stevens. 

( 2 ) Con flict of Laws Ts s ue s  

The defini tion o f  ' net real and personal p roperty ' a s  

contained in s .  2 ( i )  o f  the Dower Act { see Appendix B )  h a s  g iven 
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ris e  to a conflict o f  l aws i s sue . The relevant words are 

•' wheresoever s ituated" .  The que stion whi c h  ari s e s  is whe ther 

or not re al and pe rsonal property not s i tuated in Mani toba 

should be included in the total e s tate upon whi ch the widow ' s 

s tatutory s hare i s  calcul ated . 

The i s sue arose in Re EZder Estate ( 1 9 3 6 }  4 4  Man . R .  8 4  

where the widow o f  a te stator who died domic i led in Bri tish 

Columbi a but own ing real and personal property in Manitoba , 

e le c te d  to take under the Mani tob a Dower Act . The te stator 

had left hi s widow a l i fe e s tate in the Bri ti sh Co lumbia 

homestead and certain bonds . 

The court , app lying the maxim mobi Zia s eq uentur personam 

ruled that the law o f  Bri ti sh Co lumbia would govern the 

devolution of that personal property s i tuated in Mani toba 

and that the law of Mani toba would only apply to the devolution 

o f  the real property s i tuate in Manitoba . Therefore on ly that 

rea l  property could be taken as  making up the net person al and 

real p roperty out of whi ch the widow ' s s hare should be 

calculated . The def inition of net personal and real p roperty 

as  inc luding such property ' wheresoever s ituated ' could not 

be interpre ted as inc luding real property outs ide Mani toba or 

personal prop erty subj e ct to the Zex dom ieiZi� the law of Bri tish 

Columbia , because if i t  were , the provi s i on would be u Ztra 

vires the Manitoba Legi s l ature . Donovan J .  s a i d  at p age 9 2 : 

• • • there i s  nothing in the statute l imiting 
its bene fits to widows re sident in or whose 
husbands were at the t ime o f  death domi c i led in 
Mani toba , bu t ,  on the o ther hand , there i s  
nothing i n  i t  to s ay that the general rule of 
l aw gove rning the dis tribution or devolution 
o f  property ac cording to the Zex domieiZii 
should be cons idered abrogated . ( 9 2 )  
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I t  i s  intere s ting to no te that whi l e  her e lecti on 

to take under the Dower Act could only be e ffective agai n s t  

real p roper ty i n  Mani toba because that Act could not apply 

to any of the other property , the court held that s .  1 9  

of the Act operated to render voi d  the devi s e  o f  the l i fe 

e state in the Bri ti s h  Columbia home ste ad and the beque s t  

o f  the bonds . Whi le thi s may be the correct interpre tation 

of the law ,  it hardly seems j us t  becaus e  s .  1 9  would not 

operate ordinari ly to render void a l i fe e state in the 

homes te ad s ince the widow would o rdinari ly be entitled to 

such a li fe e s tate in addition to her s tatutory share . 

In Morgan v .  A ltman ( 1 9 6 1 )  3 4  W. W . R .  4 5 2 , Monnin J .  

found i t  nece s s ary to di s agree wi th the interpretation 

app l i ed in Re E l der Estate. In that cas e , the husband of 

a woman who died owning real property in both Saskatchewan 

and Mani toba , e lected to take under the Dower Act and 

again s t  the wi ll . The que s tion before the court was whe ther 

the real property s i tuated in S askatchewan s hould be included 

in the de termination o f  the hus band ' s  s hare under the Dower 

Act .  The court , interpre ting section 2 (d )  & ( e ) , 13 and 

2 1  s aid at page 4 5 5 : 

The Dower Act impos e s  a res triction on the 
free dispos ition of property by a te s tator and 
i s  also a widow ' s  or widowe r ' s  re lief and 
protec tion Act .  I ts provi s ions when read 
together s how a de fin i te intention on the part 
o f  the legi s lature to give a wi dow or widower 
one- third o f  the value o f  all net real and 
personal e s tate o f  the tes tatrix where soever 
s i tuated . The Act doe s  not change any speci f i c  
a s s e t  whether re al or personal , but only give s  
a thi rd s hare in the te s tatrix ' total estate on a 
fixed sum o f  money and sets  out how thi s  sum i s  
to be computed . • • • 



And at 4 5 7 : 

Al l the Mani toba legi s l ation has s a i d  i s  
that the calculation o f  the one- thi rd o f  the 
value of the net real and personal property 
of the e s tate o f  the te satrix i s  made on 
the bas i s  o f  al l her e s tate where soever 
s ituated . What more natural than that it be 
calculated on the entire e s tate where soever 
s i tuated , otherwi se i f  a person wi s hed to 
evade the provi s i on of the section a l l  he 
would have to do would be to p lace all  hi s 
as sets in rea l  es tate in one or more j uri s
di cti on s  out s i de Mani toba , prefe rably in 
di s tan t  coun tries and thus frus trate the 
purpo s e  of thi s very s alutary leg i s lation . 
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The court recogn i zed that wherea s  the widower in 

the c as e  at hand wou ld have no problem collecting hi s 

s tatutory share calculated on the total val ue o f  the e state 

in the above manner because there we re adequate as s e t s  in 

Mani toba , other s i tuation s might not pe rmi t easy re covery . 

But d i fficul ties o f  co llection were cons idered beyond the 

s cope of the i s sue . 

( 3  ) · The Physi cal Make- up of the S tatutory Share 

According to s .  1 5 ( 1 )  of the Dower Act , the widow ' s 

s tatutory share i s  de fined a s : " • • •  such share of hi s 

I the tes tator ' s ] net real and personal property as • 

s ha l l  equal in value one- thi rd of the te s tator ' s  ne t e state . " 

The que s t ion which ari s e s  i s ,  by this definition , what 

i s  to be the phys i cal make�up of the s tatu tory s hare ? I f  

the re are s everal p i e ce s  o f  realty , can the widow expect 

to take one-thi rd o f  e ach p iece in speaie? Though the 

sugge stion may sound ridi culous , can she expect to take 

one- third of e ach piece of personalty ?  Or i s  the s hare to 
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· Cons i s t  o f  a sum o f  money equal i n  value to one-third o f  

the ne t e s tate ? 

In s .  2 ( i ) , " net real and personal property "  i s  

de f ined as : 

• • • all the real and personal property 
wheres oever s i tuated ( inc luding the home
s te ad ) be longing to a te s tator at the time 
o f  hi s death and the proceeds or real i z ations 
o f  every par t thereof , after a l l  debts , 
funeral and tes tamentary expen s e s , probate 
fee s , succe s s ion duties , and inheri tance 
taxe s or other charge s o f  a s imi l ar nature , 
and co sts o f  admini s tration have been paid , 
provided for , or taken into accoun t .  

Thi s defini tion s eems to be talk ing about prop erty 

in specie and i t  i s  one- third o f  that whi ch i s  s o  defined 

that the widow takes upon e le cting against the wi ll . 

The que s tion aro se in Re E lder Estate ( 1 9 3 6 )  4 4  

Man . R .  8 4  and Donovan J .  dealt with i t  in the following 

words ( at page 9 3 )  • 

• • • i t  appears that a divi s ion to allow for 
the widow ' s one-third s hare may re ad i ly be 
made in respect of e ach of the s everal parce l s  
o f  land i n  Manitoba . 

I f  the lands were o f  equal va lue or readily 
divi s ible into one- third shares , it seems that 
the widow might under the wording of s e c . 1 3  
Inow s .  1 5 ] , whe reby it i s  provided that the 

widow " shall be entitled to rece ive from hi s 
executor such real and personal s hare as " e tc . , 
have to accep t a one- thi rd portion of each of 
the parce ls  o f  l and . It appears , however , that 
the lands are not readi ly so divi s ible , and that 
s everal parce l s  are to be disposed of and the 
pro ceeds of s ale divided among f ive grandchi ldren . 
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I t  i s  not c lear whe ther Donovan J .  i s  s aying that 

the widow cannot take one- third of each parce l bec au s e  

some parcels are the obj ect of a spe c i fi c devi s e  or becau se 

the tes tator directed they be sold . But nei ther of the i r  

" reason s "  s e em to s ati s factori ly exp lain why the parce l s  

were n o t  con s i dered " readily devi s ib l e " .  

Poss ibly s .  2 1  can contribute to the answering o f  

thi s que s tion . By that section , the widow ' s s tatutory s hare , 
11 shall , in  so far a s  the bene f i c i aries under the . 

w-il l  are concerned , be cons idered and cons trued as  i f  i t  were 

a debt o f  the te stator at the time o f  hi s de ath . • 
11 By 

a s trict inte rpretati on of thi s s e c tion , the share woul d  be 

paid in the s ame manner as a debt , i . e . , out of the re s i due 

of the e state to the extent that thi s was s uffi cient and 

to the extent that i t  was not suffic ient , out of general 

legacies and devi s e s  whi ch would abate pro rata . However 

the s ection may be interpreted as only intending to fix 

the p riori ty ranking o f  the statutory s hare . In fact , 

in another context , the E lder case s o  interpre ted i t  { see 

di s cus s i on below) . 

I t· i s  o f  intere s t  to note that under the I ll inoi s 

forced s hare legi s l ation the spou se ' s  share i s  made up of 

one- third or one -half o f  " • • •  each parc e l  of real e s tate 

of whi ch the te s tator died s e i zed • • • • " and one- thi rd 

or one-half " o f  the personal e s tate " [See  S chnebly , 

Ren un ciation of a Wil l by the Surviving Spouse, 1 9 5 1 ,  

Univers i ty o f  I l linoi s Law Forum 3 9 6 a t  4 0 0  and 4 01 ] . 

Therefore the i ssue under di s cus s ion only ari s e s  with 

res pe c t  to personalty . The que s ti on has been settled by 

the I l l inoi s  courts . I t  has been he ld that the widow ' s 

share " • • •  mus t  be made up out o f  re s i duary personalty 

before resort i s  had to spe c i fi c  or pecuni ary legaci e s . "  

I Schnebly , 4 0 1 ] . 
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The que s ti on doe s not appe ar to have been s e ttled 

in Manitoba , however . The fact that such a fundamental 

i s sue remain s  5 4  years after the enactment o f  the leg i s lati on 

perhap s j us ti fies a doubt as to the amount o f  use the provi sion 

rece ive s . The importance o f  the answer cannot be under

e s timated bec ause i f  the widow i s  enti tled to one- thi rd 

of e ach parce l of l and , the ear lier di s cus s ion of d i s tortive 

di sruptions o f  the te s tamentary s cheme and as so ci ated 

problems ( s upra, p .  1 4 ) wil l  be app l i cable to the Manitoba 

provi s i on .  

( 4 ) Time for Valuation o f  S hare 

The value of an e s tate may ap�re ci ate or depreciate 

over time from the date o f  the te s tator ' s  death . I t  may 

be important , there fore , to know what value i s  to be 

us ed .in calculating the widow ' s s tatutory s hare . 

The que s tion was deci ded in Re Cowan Es tate ( 1 9 3 1 }  

4 0  Man .  R .  2 2 1  where the Court o f  Appeal obs e rved that by 

s .  2 1  of the Dower Act the wi fe ' s  share i s  payable as i f  

i t  were a debt a t  the time of the tes t ator ' s  death so that 

if  the e state depre c i ate s drastical ly from the time o f 

death , there i s  no effect on the wi dow ' s s hare . 

I n  Re E lder Es tate ( 1 9 3 6 ) 4 4 Man . R . , Donovan J .  

considered the i s sue . He c i te s  Re Cowan (whi ch was a reversa l  

o f  one o f  hi s own j udgments ) but di s tingui s he s  i t  on a point 

whi ch , i t  i s  s ubmitted , i ndi cate s that he mi sunders tood 

the case . He recogn i z e s  that s .  2 1  p rovi de s that the 

widow ' s s hare s hould be cons trued as i f  i t  were a debt 

of· the tes tators at the time of hi s de ath but neverthe le s s  

concludes that n o  debt s hould be cons i dered t o  have exi s ted 
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unti l the widow ' s e le ction . He a l s o  conclude s that s ince 

the widow was an exe cutrix and there fore should no t bene fi t 

by the de lay from the death of the te s tator , and s ince she 

made no indi cation of her intention to claim under the 

Dower Act prior to her e lection under i t , her s hare should 

be calculated on the value s  exi s ting at the time of f inal 

j udgment . 

On the bas i s  of the s e  two conclusions , i . e . , that 

no debt truly· exi s ted unti l election , and the relevan t 

value s are those exis ting at f inal j udgment ,  he con clude s 

that in s .  2 1 , " • • •  i t  i s  priority in right of payment 

rather than the amount which i s  re ferable to the date of 

the te stator ' s  death . " 

I t  i s  s ubmitted that be cause o f  the que s t ionable log i c  

applied in thi s case , it  s hould n o t  be cons idered weighty 

authority and that the de ci s ion in Re Cowan should be 

accepted as correc t .  

( 5 )  Dis ruption o f  the Te stamentary S cheme 

The que s tion o f  the e ffect o f  an e le c tion again s t  the 

wil l  where the tes tator had provided hi s wife a li fe e s tate 

has been con s i dered by the Mani toba courts in Re ThorvaZdson 

Estate ( 1 9 5 1 ) 5 9  Man . R. 6 9 .  In that case the tes tator ' s  

tru s tee was ins tructed to p ay to the widow out of the res i due 

of the e s tate , an annui ty for li fe and on her dec eas e  to 

divide the e s tate among the te s tato r ' s  chi ldren . When the 

widow e lected to take under the Act ,  the que stion aro s e  as 

to whethe r the e f fe c t  of the e le ction was to acce lerate 

the di s tribution to the c hi l dren o f  the i r  shares i n  the 

e state . The court he ld that • • • 
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[ t ] he electi on by the widow under the Dower 
Act operate s , in e ffect , a s  a di s cl aimer of 
the bene f i ts given to her by the wi l l  and , 
there fore , had the e ffe ct of accelerating the 
di stribution to the chi ldren of the i r  re spective 
s hare s in the e s tate • • • • The pos tponement 
of the d i s tribution of the corpus was to s ecure 
the monthly payments to the widow . The reason , 
for the pos tponement being at an end , the po s t
ponement should end also . ( he adnote ) 

A rather nove l type of di s rup tion o f  the te stamentary 

s cheme arising out o f  the operation o f  the forced s hare 

provi s ion of the Man i toba Dower Act wa s pointed out by 

Mr . R .  B .  Cantlie ,  Chairman o f  the Mani toba Sub s ection o f  

the Wi l l s  and Trust Section o f  the Canadi an Bar As sociation 

in a le tter to the editor of ( 1 9 6 5 )  3 5  Mani toba Bar News 

whi ch was printed at page 3 4 9 .  

Mr . Cantlie noted that i t  was common for a tes tator 

to leave hi s enti re e state to h i s  widow provided that she 

survived him for more than 3 0  day s . By ele cting to take under 

the Dower Act , a widow who died within the 3 0  days could , 

to some extent , frustrate the intention behind the 3 0-day 

s urvival condition . By e le cting to take the s tatutory s hare 

the widow , or more likely her per sonal repre sentative , could 

. cause one- third o f  the te s tator ' s  e state to be diverted into 

the widow ' s  e s tate and- to the bene fic i ar i e s  of her will . 

I f  these peop le were not a l s o  benef i c i arie s  of the te stator , 

a sub stanti al di s ruption of hi s te s tamentary s cheme would 

res ul t .  

Mr .  C antlie goe s  o n  to s uggest a pos s ible method o f  

avo iding thi s  re sul t .  He sugges t s  that the tes tator s hould 

provide a $ 6 , 0 0 0  annual income for hi s w i fe whi ch would not 

be subj e ct to the 3 0-day survival condi tion . If the widow 

survived longer than 3 0  days thi s annui ty · would merge . wi th 
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the gi ft o f  the re st o f  hi s property . But i f  s he died 

within 3 0  days , s he and her personal repres entative would 

be precluded by s .  1 6 ( 1 ) from making an e lection ag ain s t  

the wi ll and the annui ty would b e  apportioned according to 

the length of time she survived so that s omething le s s  

than $ 5 0 0  would pas s  into her e s tate . For marri ages occurring 

after July 1 ,  1 9 6 4 , the annui ty would have to be $ 9 , 0 0 0  

be cause o f  the provi s i on in s .  1 6 ( 2 )  ( a ) . 

( 6 ) ·  Evas ions 

Only one c as e  was found where the court dealt with 

an attempted evas ion of the forced share provi s ion of the 

Dower Act . Thi s wa s Shinb one v .  Minuk ( 1 9 2 7 )  3 6  Man . R. 

5 3 0  where the .Manitoba Court o f  Appeal decided that an 

a ttemp ted evasion o f  the Dower Act by a wi fe in whos e  name 

property purchased by her husband had been put , fai led because 

the trus t s he create d  to ac comp l i s h  i t  was no t in wri ting 

as required by the S tatute of Frauds so that the property 

resulted back to her where i t  could be attached to s atis fy 

her husband ' s  s tatutory s hare . 

( 7 }  · ·con·tracting out 

The final i s sue which has ari sen for adj udication 

under the forced share provi s ion o f  the Dower Act i s  whether 

or not it i s  pos sible for a widow to contract out of the 

p rovi s ion . 

In Pope v .  Stevens ( 1 9 5 4 )  1 4  W . W. R .  7 1  ( C . A. ) Montague 

J . A . held s ince all mention o f  " contracting out" or " re le as e "  

found i n  the Dower Act referred to the di spo s ition o f  a 

home s tead ; " It] he .maxim e.xpPessio unius est ex aZusio aZterius 

applies and any other contracting out i s  impl iedly negatived" 

(page 8 3 ) . A purported waiver and re le ase of he r forced 
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the re fore ine f fe c tive . 
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The que s t ion again aros e  in Stern v .  Sheps ( 1 9 6 8 ) 

6 9  D . L . R. ( 2d )  7 6  ( S . C . C . )  a f f i rming 6 1  D . L . R. ( 2 d )  3 4 3  

(Man . C . A . ) which affirmed 5 7  W . W . R.  1 2 2 . Monnin J . A . 

i n  the Mani toba Court o f  Appeal di s tingui shed Pope v .  Stevens 

by obs erving that since an app lication under the Te s tators 

Family Maintenance Act wa s under con s ideration in that 

case  so that the only i s s ue was the amount of the award , 

the c omments o f  Montague J . A . on the contrac ting out i s s ue 

could only be con sidered obiter. He also noted that whereas 

Montague J . A . was con s i dering the e f fe ct of a purported 

release by a married woman , the i s s ue before him concerned 

the e f fe ct of an ante-nup tual contracting out . The main 

argument was that such an agreement was contrary to publi c  

p ol i cy , but i t  was he ld by Monnin J . A. that : 

• • • the ante-nup tial agreement was not contrary 
to public pol i cy . There i s  nothing in the Dower 
Act to indi cate an intention on the p art of the 
Legi s l ature to interfere wi th the freedom of 
person s  who contemp l ated marri ag e  to contract 
themse lve s out of benefits under the Act .  

( 3 4 8 )  

Hul l  J .  in the Supreme Court of Canada expres s ly 

adopted the s e  rea sons o f  Monnin J . A . 

Both Pope v� Stevens and Sterns v .  Sheps were cas e s  

interpretting the Dower Act as i t  read be fore 1 9 6 4 . An 

add ition to the Act in that year make s the i s sue di s cu s s ed 

above , purely academi c .  The amendment re ads : 

"-.......: 
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s .  2 3 . Nothing in thi s Act prohibi ts or 
res tricts a wi fe f rom , e i ther be fore 
or a fter the marri age , and for valuable 
con s i deration , rel e as ing , or contracting 
out o f , her rights under thi s Act other 
than tho se that may be re leased under 
secti on 6 .  

Brian Burrows . 
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APPENDIX A 

w. F. Bowker, "Evasion of the Family Relief Act, " (a 

memorandum paper prepared for the Alberta Institute of 

Law Research and Reform, 1969. Published in Cases on 

the Law of Wills, 1969, a casebook compiled for use in 

the Faculty of Law, University of Alberta, with the 

assistance of L. W. Kiehbauch, on the basis of a syllabus 

prepared by Professor W. F. Bowker. ) 

I shall have occasion to refer to an excellent American study, Macdonald, 
"Fraud on the Widow's Share" (1960), hereinafter called "Macdonald" and perhaps 
to Wright, cited above. 

It is possible for a husband to circumvent the policy of the Act by getting 
rid of his assets in his lifetime. (I shall speak of the husband though our Act 
works both ways except on intestacy.) This can be done either by outright dis
position (including irrevocable trust) or by various devices short of outright 
disposition whereby the husband retains control of the assets but yet has dealt 
with them in such a way that they are not part of his estate at death. 

The Judgment of Riley J. in Re Dower, (1962) 35 D. L.R. (2d) 29 illustrates 
the outright gift. Collier v. Yonkers is analogous in that it illustrates the 
irrevocable trust. In that case, the wife set up a trust of $100,000, the income 
payable to herself for life and the capital to go on her death to her children. 
She died over four years later with an estate of about $4, 000. The husband argued 
that the trust was part of the estate but the Appellate Division held it was 
not. 

I might note here that Alberta's Act, like Ontario, has a provision not found 
in the Uniform Act or in most Acts. This provision defines "will" to include "any 
will, codicil or other instrument or act by which a testator so disposes of real 
or personal property or any interest therein that the property or interest will 
pass on his death to some other person". This seems to be an effort to catch 
various devices such as the revocable trust, the joint bank account and the 
declaration in favour of an ordinary beneficiary under an insurance policy. However, 
the cases say that although such acts or instruments may be a will, the property 
which they pass is not a part of the estate. Thus the extended definition of "will" 
is a dead letter. 

Re Naylor [1940] 1 D. L. R. 716 (Ont. S. C.). 
Re Young [L955] O.W.N. 789, (Ont. C.A. ). 
Dumoulin v. Dumoulin, unreported (17 Can. Bar Rev. 233 at 237-8). 
Kerslake v. Gray [1957] S.C.R. 516. 
Collier v. Yonkers (1967) 61 W.W.R. 761, (Alta. A.D.). 

It is relevant to note the different devices that testators have used to 
circumvent the wife's claim. They can be divided into two categories. I have 
already mentioned the first, in which the husband divests himself of all interest 
in the property, such as the outright gift and the irrevocable trust. In the 
second category he retains "substantial control" over the property. 
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The number of reported Canadian, Australian and New Zeaiand cases on evasions 
is not large. I have found none from England under its 1938 Act. In the 
Antipodes the problem is recognized as a genuine one. In 1953, the Minister of 
Justice of New Zealand wrote Macdonald (p. 297) that New Zealand has not "been 

. indifferent to the problem". The only reason why nothing has been done to amend 
the legislation is that we have not succeeded in devising a practical method of 
avoiding disposition made to defeat claims without causing as many anomalies and 
injustices as are cured. The question was last considered a year or so ago by our 
Law Revision Committee which decided that no practical remedy was possible. " In 
1955 New Zealand revised its Act but only to the extent of including a. donatio 
mortis� (sec. 2 (5) , Wright at 236) . 

The reported cases consider the following types of disposition and, in every 
case, the property has been held not to be part of the estate: 

A policy of insurance where the beneficiary is a preferred beneficiary. 

Re Dalton & Macdonald [1938] 2 D. L. R. 798 (B. C.C. A. ) .  

A policy of insurance even where the beneficiary is an ordinary beneficiary. 

Kerslake v. Gray, supra. 

Nomination of nieces as beneficiary of two pension funds. 

Re Young, supra. 

An•assignment of a policy of insurance by the insured to his secretary. 

Re Naylor, supra. 

A transfer of land by a testator to himself and his housekeeper in joint 
tenancy. Gillanders J. A. treated the husband as owning an undivided half interest 
in the land at his death. I doubt that this is correct. 

Olin v. Perrin [1946] 2 D. L. R. 461 (Ont. C.A. ) .  

A transfer of land and of a bank account by testator to himself and his wife 
jointly. She did not have to bring them into account when she applied for relief. 

Re Maxwell (1962) 38 W.W. R. 23 (Sask. Q. B. ) .  

A gift of money by the testator, evidenced by an instrument in writing. Al
though the instrument may have been a will within the extended definition, the 
property was not property passing at death. 

Dumoulin v. Dumoulin, supra. 

A deposit of money in the name of the testator in trust for his daughter and 
a like deposit for his son. Held, the bank accounts may be taxable on death but 
are not part of the estate for present purposes because they are property settled 
by the testator in his lifetime. 

Re Paulin [1950] Victoria Law Reports 462. 

Outright gift of farm and livestock to one of four children, made three months 
before death. This is the case which holds that a dependant cannot invoke the 
Statute of 13 Elizabeth and which Riley J. followed in Re Dower. 
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In the United States, almost every conceivable device has been used to cut 
down the widow's statutory share: bank accounts in trust, joint bank accounts, 
joint property, revocable trusts, designation of beneficiaries of insurance and 
pensions, inter vivos gifts (perhsps incomplete or colourable), promises to pay 
without consideration etc. Macdonald's discussion is exhaustive. 

I shall now describe the efforts of the Uniformity Conference to deal with 
the problem of evasion. 

(1) When Re Dower came before the Conference (1964 Proc. 86) it was referred 
to the Alberta Commissioners for report. 

(2) The Alberta Commissioners reported as follows (1965 Proc. 113). 

\Vhile we are satisfied that the decision is legally correct, we do 
have sympathy for a dependant in the position of Mrs. Dower. The question 
is, can any fair and workable legislative solution be found? It would be 
unacceptable to provide that a person cannot dispose of all or any of his 
property without the consent of his "dependants". Such a provision would 
require legislation embodying the principles of The Bulk Sales Act. Any 
such legislation would cause much inconvenience if obeyed and could easily 
be evaded. We also doubt if there would be very many cases of this nature. 
It is, therefore, our opinion that no consideration be given to altering 
The Testators Family Maintenance Act because of this decision. 

I think the Alberta Commissioners (including myself) gave up too easily. \.Je \..rere 
thinking in terms of a provision to set aside absolute gifts; in other words, to 
"recapture" the assets, with all the difficulties of tracing and hardship to the 
donee. 

The Conference disposed of the Alberta Report as follows: "The subject was 
referred to Dean Leal (of the Ontario Commissioners) with a request that he draft 
an amendment to the Act for discussion at the next meeting of the Conference." 
(1965 Proc. 34) 

(3) In 1966 Dean Leal reported as follows: (1966 Proc. 103) 

The solution to this problem would appear to lie in recapturing part 
or all of the testator's estate in a proper case by inserting in the Act 
a definition of "estate" which would extend its usual meaning to include 
property disposed of by· the testator by way of absolute gift within a 
given period prior to his death; to bring into his estate property over 
which he had the power of disposition at his death; and specifically to 
bring back into the estate the assets of revocable inter vivos trusts 
and the proceeds of life insurance policies subject�his death, to 
a revocable beneficiary designation; and property disposed of by the 
deceased within a given period prior to his death for partial consider
ation to the extent that. the value of the property at the date of the 
disposition exceeds the consideration paid or to be paid. 

All of these interests are deemed to be property passing on the 
death of the testator for the purpose of estate taxation and succession 
duties and, adopting the wording of the Estate Tax Act, the relevant 
provisions would read as follows: 

"2(ba) "estate" means the property owned by the deceased at the date 
of his death and includes, without restricting the generality 
of the foregoing. 

(i) all property of which the deceased was, immediately priot to his 
death, competent to dispose; 
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(ii) property disposed of by the deceased under a disposition operating 
or purporting to operate as an immediate gif t inter vivos, whether 
by transfer delivery, declaration of trust or otherwise made within 
three years prior to his death; 

(iii) property comprised in a settlement whenever made, whether by deed 
or any other instrument not taking effect as a will, whereby the 
deceased has reserved to himself the right, by the exercise of 
any power, to restore to himself or to redeem the absolute interest 
in the property; 

(iv) property disposed of by the deceased under any disposition made 
within three years prior to his death for partial consideration in 
money or money's worth paid or agreed to be paid to him to the 
extent that the value of such property as of the date of such 
disposition exceeds the amount of the consideration so paid or 
agreed to be paid; 

· 

(v) any amount payable under a policy of insurance effected on the 
life of the deceased and owned by him, where the beneficiary of 
such policy was not, immediately prior to the death of the deceased, 
designated irrevocably under the provisions of Part V of The 
Insurance Act, Revised Statutes of Ontario, 1960, c. 190, as 
amended by 1961-62, c. 63." 

The f oregoing five heads correspond closely to the Estate Tax Act, Sec. 3(1) 
(a) (c) (e) (g) (m) . 

In a supplementary report, Dean Leal reported that the New South Wales Law 
Reform Commission was considering a similar proposal and also an alternative 
whereby the Court might set aside or restrain dispositions made for the purpose of 
defeating an existing or anticipated order under the Act (1966 Proc. 105). 

The Conference asked the Ontario Commissioners to "make a further study and 
report with a Draft Act for consideration at the next meeting" (1966 Proc. 22). 

· (4) In 1967, the Ontario Commissioners reported (1967 Proc. 219). They 
withdrew their specific suggestions of 1966: 

"The specific provisions suggested for implementing the recommendations 
contained in the Report of August 2, 1966 and those of the Supplementary 
Report of the same date have been rejected to this draft. The former are 
too broad inasmuch as they make reference to classes of property which would 
pe administratively difficult to recapture and the latter because they would 
apply only to dispositions made or proposed to be made to defeat the policy 
of the Act. The above draft is based upon the amendments to The Decedent 
Estate Laws (New York) by Laws of New York, 1965, c. 665 dealing with the 
similar problem of bolstering the suriving spouse's elective right. " 

Ontario's new proposal did not cover property that the testator had absolutely 
given away in his lifetime. ·It was confined to a variety of dispositions or 
devices whereby the testator retained some control over the property until his 
death. The proposed Amendment covers: 

(a) gifts mortis causa; 

(b) money deposited, together with interest thereon, in an account in the 
name of the testator in trust for another or others with any chartered 



bank, savings office or trust company, and remaining on deposit at 
the date of the death of the testator; 

(c) money deposited, together with interest thereon, in an account in the 
name of the testator and another person or persons and payable on death 
pursuant to the terms of the deposit or by operation of law to the 
survivor or survivors of such persons with any chartered bank, savings 
office or trust company, and remaining on deposit at the date of the 
death of the testator; 

(d) any disposition of property made by a testator whereby property is held 
at the date of his death by the testator and another as joint tenants 
with rights of survivorship or as tenants by the entireties; 

(e) any disposition of property made by the testator in trust or otherwise, 
to the extent that the testator at the date of his death retained, 
either alone or in conjunction with another person or persons by the 
express provisions of the disposing instrument, a power to revoke such 
disposition, or a power to consume, invoke or dispose of the principal 
thereof. The provisions of this subsection shall not affect the right 
of any income beneficiary to the income accrued and undistributed at 
the date of the death of the testator; 
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(f) any amount payable under a policy of insurance effected on the life of 
the deceased and owned by him, where the beneficiary of such policy was 
not, immediately prior to the death of the deceased, designated irrevoc
ably under the provisions of Part V. of The Insurance Act, Revised 
Statutes of Ontario, 1960, c. 190, as re-enacted by Statutes of Ontario, 
1961-62, c. 63. 

The New York law of 1965 from which this is taken does not include clause (f). 
The New York law is attached to this memo as Appendix A. 

In discussing the Ontario Report, the Conference thought all insurance should 
be included under clause (f) even where the beneficiary is irrevocably designated. 
(1967 Proc. 26). The Conference then resolved "that the matter be referred to the 
P.E.I. Commissioners for incorporation in the Draft Revision or Draft Amendments 
which they are to prepare for the next meeting of the Conference". (1967 Proc. 26) 
(P.E.I. had undertaken another problem in connection with the Uniform Act, namely 
to consider its extension to intestacy (1967 Proc. 24). 

(5) In 1968 the P.E.I. Commissioners presented their report. It brings for
ward the amendment proposed by Ontario in 1967, including the exception respecting 
irrevocably designated beneficiaries. I recall no discussion of the Draft and the 
Proceedings for 1968 are not yet published. However, the Secretary of the Con
ference on 24th January confirmed my memory that the subject had been referred to 
the Saskatchewan Commissioners for further study and report. There the matter 
stands. 

May I now set out my ideas as to the form an Amendment should take. I agree 
with the general lines of the proposal now before the Uniformity Conference. Ho�
ever, I do not think we should abandon the effort to deal with outright gifts. The 
solution does not lie in setting them aside but rather in making the donee partly 
responsible for the maintenance of the dependant, assuming the dependant is 
entitled to maintenance and it cannot be provided out of the estate strictu sensu. 

The most helpful proposal I have seen is that of Macdonald. His Model Act 
(Chapter 22) is too long to set out here. The provisions designed to prevent 
evasion provide that if the estate is insufficient to provide for appropriate main
tenance, then the Court may order a transferee of property to contribute to that 
maintenance. He is obliged to do so only if the transfer to him was unreasonably 
large. The Draft Act then sets out criteria of an unreasonably large transfer. 

This Model Act does ·not contain any long list of specific transactions but 
rather defines transfer in a way that includes "gift, gift causa mortis, revocable 
or irrevocable trust, creation of any joint interest, contract to make a will, and 
any contract, such as life insurance under which the decedent purchased benefits 
payable at his death." 
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In connection with outright gifts, there i s  a cutoff o f  gifts made more than 
three years before death and in the case of gifts in which the deceased did retain 
a substantial beneficial interest, the cutoff date is ten years before death. 

If we do not adopt some such proposal as Macdonald's but confine ourselves 
to the Draft now before the Uniformity Conference, the transactions in Re Dowe� 
and Collier v. Yonkers are not affected at all. Indeed if we do adopt his proposal 
the transactions in both of these cases may still be outside Macdonald's pro-
posal because the transactions, at least in part, were before the cutoff date. 

It is legitimate to ask- why did New York, after years of study, confine its 
provisions to dispositions over which the testator kept control until death, 
excluding outright gifts and irrevocable trusts? The answer, I think, lies in the 
fact that under New York law the widow has an election between her statutory share 
and the will. In a scheme of this kind the legislature cannot reach property which 
the testator has put out of his control unless it sets aside the gift or trust. 
This is a rather drastic step as everyone recognizes. Macdonald's Model Act, on 
the other hand, is like the Commonwealth Statutes, which do not give the widow an 
election between the will and her statutory share (save for Manitoba). They pro
vide for maintenance for the widow and are flexible. The principle of Macdonald's 
proposal is this: if there is not enough money in the estate to provide maintenance, 
the Court may reach dispositions made before death, including absolute dispositions, 
to the extent of saying that the donee must contribute to the widow's maintenance. 
Thus in Re Dower, the gifts would not be set aside bnt the donees might be ordered 
to secure to the widow monthly payments fixed by the Court. This is not a 
"recapture" of assets and assures maintenance to the wife without undue disruption 
of the donee's affairs. 

A P P E N D I X "A" 

Laws of New York 1965, Chapter 665 

The People of the State of New York, represented in Senate and Assembly, do enact 
as follows: 

Section 1. The decedent estate law is hereby amended by inserting therein 
two new sections, to be sections eighteen-a and eighteen-b to read, respectively, 
as follows: 

Sl8-a. Testamentary provisions 

1. Where a person dies, after August thirty-first, nineteen hundred sixty
six and leaves a surviving spouse who exercises a right of election pursuant to 
section eighteen-b of this chapter, the following transactions effected by such 
decedent at any time after the date of the marriage and after August thirty-first, 
nineteen hundred sixty-six, whether' benefiting the surviving spouse or any other 
person, shall be treated as testamentary provisions and the capital value thereof, 
as of the date of death of the decedent, shall be included in the net estate for 
the surviving spouse's elective right: 

(a) Gifts causa mortis. 

(b) Money deposited after August thirty-first, nineteen hundred sixty-six, 
together with all dividends credited thereon, in a savings account in the name of 
the decedent in trust for another or others with a banking organization, savings 
and loan association, foreign banking corporation or bank or savings and loan 
association organized under the laws of the United States, and remaining on deposit 
at the date of death of the decedent. 

(c) Money deposited after August thirty-first� nineteen hundred sixty-six, 
together with all dividends credited thereon, in the name of the decedent and 
another person or persons and payable on death pursuant to the terms of the deposit 
or by operation of law to the survivors or survivor of such persons, �ith a bank
ing organization, savings and loan association, foreign banking corporation or 
bank or savings and loan association organized under the laws of the United States, 
and remaining on deposit at the date of death of the decedent. 
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(d) Any disposition of property made by the decedent after August thirty-first, 
nineteen hundred sixty-six whereby property is held at the date of his death by the 
decedent and another or others as joint tenants with right of survivorship or as 
tenants by the entirety. 

(e) Any disposition of property made by the decedent after August thirty-first, 
nineteen hundred sixty-six, in trust or otherwise, to the extent that the decedent 
at the date of his death retained either alone or in conjunction with another person 
or persons by the express provisions of the disposing instrument, a power to revoke 
such disposition, or a power to consume, invade or dispose of the principal thereof. 
The provisions of this section shall not affect the right of any income beneficiary 
to the income undistributed or accrued at the date of death. 

2. Nothing in this paragraph shall affect, defeat or impair the right of any 
person entitled to receive (a) payment in money, securities or other property under 
a pension, retirement, death benefit, stock bonus or profit sharing plan, system 
or trust or (b) money payable by an insurance company or a savings bank authorized 
to conduct the business of life insurance under an annuity or pure endowment contract 
or a policy of life, group life, industrial life or accident and health insurance, 
or a contract by such insurer relating to the payment of proceeds or avails thereof 
or (c) payment of any United States savings bond payable to a designated person. 

3. Transactions described in paragraphs (c) or (d) of subdivision one of 
this section shall be treated as testamentary provisions under this section to the 
extent that the funds on deposit were the property of the decedent immediately 
before the deposit or the consideration for the property held as joint tenants or 
as tenants by the entirety was furnished by the decedent. The surviving spouse 
shall have the burden bf establishing that the funds or property, or any portion 
thereof, belonged to the decedent. Where the other party to a transaction described 
in paragraphs (c) or (d) is a surviving spouse, such spouse shall have the burden 
of establishing the amount of his contribution, if any, and for the purpose of this 
subdivision, the surrogate's court may accept such evidence as is relevant and 
competent, whether or not the person offering such evidence would otherwise be 
competent to testify in the absence of this section. 

4. The prov1s1ons of this section shall not prohibit any corporation or 
person from paying or transferring any funds or property, or any portion thereof, 
to any person otherwise entitled thereto unless there has been served personally 
upon such corporation or person a certified copy of a temporary order enjoining 
such payment or transfer made pursuant to this subdivision by the surrogate's 
court having jurisdiction of the estate of the decedent or another court of compet
ent jurisdiction. Personal service upon the corporation or person holding any 
such fund or property of a certified copy of such temporary order shall be a defense 
to any action or proceeding brought against such corporation or person with respect 
to the fund or property during the period such order is in force and effect. Upon 
application of the surviving spouse or other interested party and upon proof that 
the surviving spouse has, pursuant to subdivision six of section eighteen-b of this 
chapter, exercised his right of election, the court having jurisdiction of the 
estate of the decedent or other court of competent jurisdiction may make such 
temporary order. Unless the court in its discretion shall dispense therewith, 
notice of such application shall be given to such persons and in such manner as 
the court in its discretion may determine. 
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APPENDIX B 

Dower Act, R. S.M. D-1 0 0 ,  sections 2 (h) .- (i) , 1 5, 16 , 1 i, 

1 8 ,  1 9 ,  20, 21 ,  28, 29 , 33(2) 

Section 2(h) and (i) 

(h) '11et estate" means all the net real and personal property of a testator, together 

with all moneys paid or payable after the testator's de
.
ath 

,
unde� or by virt?e of 

insurance policies on the life of the testator to or for the oenef1t of the ':1fe or 

any child of the testator, and together with any property owne? at the time of 

the testator's death by the wife for her own use or then held m trust for her, 

and which is property (or the proceeds or investments of prop
_
erty) that the 

testator had during his life after marriage conveyed to the w1fe or for her 

benefit as a gift or by way of advancement; 
(i) "net real and personal property" means all the real . and personal property 

wheresoever situated (including the homestead) helongmg to a testator at the 

time of his death and the proceeds or realizations of evety part thereof, after 

all debts funeral and testamentary expenses, probate fees, succession duties, 

and inh�ritance taxes or other charges of a similar nature, and costs of 

administration, have been paid� pro�i.ded for,
. �

r ��en int? accou
.
nt; 

Section 15 

WIDOW'S SHARE OF ESTATE 

Widow to receive one-third of estate of testator on his death in addition to life 
estate in homestead. 

15(1) Notwithstanding anything contained in The Wills Act, the widow of every 
testator who by his will has not left her property or otherwise provided for her to 
the value of at least one-third of the value of his net real and personal property, is 
entitled to receive from his executor such share of his net real and personal property 
as, together with all moneys paid or payable under or by virtue of any insurance 
policies on the life of the testator to her or for her benefit and for her own use. and 
b)gether with any property owned at the time of the testator's death by her for her 
?wn use or then held in trust for her, and which is property (or th� proceeds or 
mvestments of property) which the testator had during his life after marriage conveyed 
to her or for her benefit as a gift or by way of advancement, shall equal in \·alue 
one·third of the testator's net estate, and in addition, is entitled to the life estate in 
her husband's homestead under the provisions 

·
of this Act hereinbefore set out. · 

Computation of capital value of annuity payments, etc. 

15(2) Where periodic payment� become payable to a widow of a testator on the 
death of her husband, by way of annuity, superannuation allO\vance, pension, or other 
death benefits, that are payable to her or for her benefit under insurance policies on 
the life of the testator, for the purpose of computing the value of the net estate of the 
testator the capital value of those periodic payments at the date of the death of the 
testator shall be computed on the basis 

(a) of the life expectancy of the widow according to the mortality tables in use at 
the date of the death of the testator for the purchase of individual life annuities 
under the Government Annuities Act (Canada) as fixed under that Act; and 

(b) of the interest rate in use at the date in respect of the purchase of the annuities 
to which reference is made in clause (a), as fixed under the Government Annuities 
Act (Canada). 
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Section 1 6  

Exception where: Testator has provided life income of $6,000. 

16( 1) Subject to subsection (2), section 15 does not apply to any of the following 
cases: 

(a) Where the testator has provided an annual income for his \vife during her life 
of not less than six thousand dollars, whether the provision be by settlement 
(before m· after marriage) or trust deed, or by the \Vill of the testator, or by 
insurance policies on the life of the testator, or partly by one of such methods 
and partly by another. 

(b) \Vhere the testator has by his will left to his wife, or for her benefit and for 
her own use, property of the value of not less than one hundred thousand 
dollars over and above any encumbrances. 

(c) ·where the testator, during his lifetime, has conveyed after marriage to his wife 
or for her benefit, and for her own use as a gift or by way of ad\yancemant, 
property of which (or of the proceeds or investments of which) she is at the 
time of his death the legal or equitable owner, and which property or proceeds 
or investments is or are then of the value of not less than one hundred thousand 
dollars over and above any encumbrances thereon. 

(u) ·where the testator has by his will left to his wife, or for her benefit and for 
her own use, certain property and had also during his lifetime conveyed after 
marriage to her, or for her benefit and for her ovm use, as a gift or by way of 
advancement, property of which (or of the proceeds or investments of which) 
she is at the time of his death the legal or equitable owner, and the aggregate 
value of the property left by the will and such other property, proceeds, and 
investments is not less than one hundred thousand dollars over and above any 
encumbrances thereon. 

(e) \Vhere tne wife receives, or is to receive, for her own benefit under or by 
virtue of insurance policies on the life of her husband an amount of not less 
than one hundred thousand dollars, \Vhether payable in instalments or othcnvise. 

(f) 1,\'here, at the time of the death of the testator, any two or more of the following; 
viz., 

(i) 

(ii) 

(iii) 

moneys which the wife of the testator receives, or is to receive, for her 
own benefit, under or by virtue of any insurance policy or policies on 
the life of the testator� whether payable in instalments or otherwise; 
property left by the will of the testator to his wife or for her benefit 
and for her own use; 
property (or the investments or proceeds thereof) which during the 
lifetime of the testator, after marriage, he conveyed to his wife, or for 
her benefit and for her own use, as a gift or by way of advancement, 
and of which she is at the time of ·his death the legal or equitable 
owner; 

aggregate in value not less than one hundred thousand dollars over and above 
any encumbrances. 

(g) 'Vhere, at the time of the death of the testator, any one or more of the following; 
viz., 

(i) 

(ii) 

(iii) 

moneys which the wife of the testator receives� or is to receive, for her 
own benefit, under or by virtue of any insurance policy or policies on 
the life of the testat0:-, whether payable in instalments or otherwise; 
property left by the '."ill of the testator to his wife, or for her benefit 
and for her own use; 
property (or the investments or proceeds thereof) which during the 
lifetime of the testator, after marriage, he conveyed to his wife, or for 
her benefit or for her O\Vn use, as a gift or by way of advancement, 
and of which she is at the time of his death the legal or equitable 
owner; 
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is or are in the aggregate of the value of not less than fifty thousand dollars 
over and above any encumbrances, and in addition, the testator has provided an 
annual income for his widow during her life of not less than three thousand 
dollars, whether the income be provided by settlement (before or after marriage) 
or trust deed, or by the will of the testator, or by insurance policies on the life 
of the testator, or partly by one of such methods and partly by another. 

Application of subsec. ( 1) �o marriages after 30·ih June, l964. 

16(2) In the case of a wife whose marriage to a testator is solemnized on or after 
the first day of July, 1964, 

(a) in the application of clause (a) of subsection (1), the words nsix thousand" where 
they appear therein shall be constru.ed as if they were nnine thousand"; 

(b) in the application of clauses (b) to (f) of subsection (1), the \Vords tlcne hundred 
th ousand'', wherever they appear therein shall be construed as if they were 
Hone hundred and fifty thousand"; and 

(c) in the application of clause (g) of subsection (1), 

Section 17 

(i) the words t1fifty thousand" where they appear therein shall be construed 
as if they were ttseventy five thousand"; and 

(ii) the words 11three thousand" where they appear therein shall be construed 
as if they were ''four thousand five hundred". 

ELECTION BY WIDOW 

Widow's election where husband left will. 

17(1) Subject to subsection (8) and to section 29, in a case to which section 15 
applies, the widow shall elect 

(a) before the expiry of three months after notice has been served upon her by the 
.executor of the will requiring her to elect; or 

(b) where she herself is an executrix, before the expiry of three months after probate 
of the will has been granted; or 

(c) where clause (a) or (b) does not apply, before the expiry of five years after 
probate of the will has been granted; 

whether she desires to take under this Act or the will: and, if within such time no 
election is made by her, or if within such time she elects to take under the will, she 
shall be deemed to be a consenting party to the provisions of the will; and the will 
shall be in all respects in full force and effect and the provisions thereof be carried 
nnt in the same manner, and to the like effect, as if this Act had not been passed; and 

the widow has no rights except as given her under the will. 
Am. 

Form of election. 

17(2)
. 

An election as aforesaid to be made by a widow shall be in writing signed by 
the widow or her executor or administrator and may be in the form following, or 
words to that effect, namely: 

(a) (if election is to take under the will) In the matter of the estate of 
I hereby elect to take under my husband's will. A.B. 

(b) (if election is to take under this Act) In the matter of the estate of 
I hereby elect to take under The Dower Act, and not under my husband's will. 
A.B. 
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Election shall be filed. 

17(3) Subject to section 29, such an election shall be filed within the time foresaid 
and not thereafter in the Surrogate Court; and the registrar of the Surrogate Court 
shall give to any person applying therefor a certificate under his hand and the seal of 
the court showing what election, if any, has been made pursuant to this Act. 

Where notice to elect not givan to widow. 

17(4) \Vhere notice to which reference is made in subsection (1) has not been given 
by the executor within one year from the granting of probate, except where the widow 
herself is an executrix, any person interested in the estate may, on notice to the 
widow and to the executor, apply to the judge of the Surrogate Court for an order 
directing the widow to elect within such time as the judge may direct. 

Effed of failure to comply. 

17(5) Failure to comply with the terms of the order shaH in all respects have the 
same effect as non-compliance with a noti�e served upon the widow by the executor 
as provided in subsection (1). 

Prcc,�dure where widow fails to elect. 

17(6) Where a widow has failed to elect in writing within the time hereinbefore 
stated, the executor or any person interested in the estate of the testator may apply 
to the :judge of the Surrogate Court for an order declaring that the widow has failed 
to elect as required under this Act. 

Procedure in case of dispu�e as to election b� widow. 

17(7) ·where a dispute or doubt arises as to whether a widow has duly elected or 
failed to elect to take under the will or under this Act, it shall be determined by 
order of a judge of the Surrogate Court on application made to him by any person 
interested. 

Effect of section. 

17(8) Nothing in this section deprives a widow of the benefit of section 14. 

section 18 

Death of  widow before election. 

18 \Vhere the widow dies before she has elected in writing under section 17, the 
remaining time in which an election could have been made by her had she continued 
to iive does not run against her personal representative until pi·obate of her will or 
letters of administration of her estate have been granted; and the executor or 
administrator of the widow has the same power of election as the widow would have 
had had she continued to live; but, if the widow was herself the executrix of her 
husband's estate, her executor or administrator must, in any event, elect within six 
months after her death, or :vithin such further time as the judge of the Surrogate 
Court may order under section 29. 
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Section 1 9  

If widow elects to take under this Act, bequests tc her in the will become void. 

19 If a widow, in pursuance of the provisions hereinbefore co�tained, elects 
.
to 

take under this Act and not under her husband's will, except as heremafter otherwise 
expressly provided, every bequest, gift, or devise n:ade or 

.
given to her or for her 

benefit in the will is void and of no effect, and the w1ll shall m all respects be treated 
and construed as if every such bequest, gift, or devise were not contained therein. 

Section 20 

Declaration in will as tc life insurance to wife not affected by widow's eledion 
to toke uncler this Act. 

20 Notwithstanding anything in this Act, where by his will a testator has made 
a declaration or appropriation, under The Insurance Act, of a policy of insurance on 
his life for the benefit of his wife, the declaration or appropriation is not affected or 
prejudiced if the wido'v elects to take under this Act and not under the will; but she 
is entitled, notwithstanding the election, to receive the insurance moneys pursuant to 
the declaration or appropriation. 

Section 21 

Share of widow in husband's estate to rank in priority next after debts. 

21 Where a widow becomes entitled to receive under section 15 from her husband's 
executor the share of his net real and personal property for which provision is made 
in that section, that share shall, in so far as the beneficiaries under the will are concerned, 
be considered and construed as if it were a debt of the testator at the time of his 
death, and is payable next after all the debts of the deceased, and has priority over 
all bequests, gifts, and devises contained in the will. 

Section 28 

Judge to determine certain questions. 

28 All questions in dispute or of doubt as to value mentioned in sections 14 15 or 16,. or as to the value or amount of the net �s :,..'lte,
. 
or of �he _net real and pers�nai propel ty, of a testa tot, or as to a matter reqmrmg uetermmatlon under sections 15 and �6, or as to the lanrls and premjses comprising a homestead, or comprh;ing a dwellmg house and the lands and premises O.IJpurtenant thereto that a widow is �mtitled to elect as i?e ho 

... 
mestead of h�r decea��d b1sband under subsecUon ('1) of section 4, or a� .to �my maLter ?r questwn reqmrmg determination under this Act for which provision IS not o�he�w1se made, sh�ll be determined by order of the judge of a Surrogate Court upon apphcatwn made to }urn by any person interested. 
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Section 29 

Extension of time for election. 

29 If in the circumstances of the case he deems it just to do so, a judge of a 
Surrogate Court, on application made by the widow or by any person interested, and 
made before the expiry of the period within which 

(a) the widow is required to make an election under subsection (4) of section 4, or 
subsection (1) of section 17; or 

(b) the executor of the 'Nill of the widow or the administrator of her estate is 
required to make an election under section 18; 

or before the expiry of any extension of such a period under this section, may extend 
the period for such further period and upon such terms and conditions as he deems 
reasonable. 

Section 33(2) 

Rights of hu!;band in wife's estate. 

33{2) Every married man, on the deat� of his v�ife,_ is entitled �o t?? s�me !nt�re
.
�t 

in the estate of his wife as that to \Vhl�h, ,bY .th1s A?t, , a . m
.
arned won1a�

� 
t:�c�,m

l;.;� 
entitled in the estate of her husband on h1s aell:ttl; and m �?1s Ac� �he word testat?.� 
includes a man·ied ·woman1 the words 'tmarr1,;d woman t�r� mt�rc�an�ea�)�e w1�? 
ttmarried man", the word uhusband" 'vith \\wife , the word w1dow w1th w1uower , 

and the word \'her" with uhis". 
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