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February 26, 1973 

GUARDIANSHIP 

I 

INTRODUCTION 

The history of the law of guardianship as it 

pertains to children, reveals a struggle to maintain 

a balance between the autonomy of the natural parents 

and the auth6rity of the Crown as p ar ens p a tr i a e  to 

interfere with those rights. 

Under Roman law, the head of the f amily as p a t r i a  

p o testus had full authority over his children, including 

the power to put them to death, to sell them into slavery, 

or to marry them off. A similar concept was recognized 

under the Germanic law, whereunder a child was under 

the mun t of the father which entailed the power of life 

and death.
1 

I n  England in the 7th century even the 

church was compelled to allow that in a case of necessity 

an English f ather might sell into slavery a son who was 
2 

not yet seven years old. 

The parental authority over children is 

derived from or is in consideration for their duty� this 

authority being given them partly to enable the parent 

more effectually to perform his duty and partly as a 

recognition for his care and trouble in the f aithful 

discharge of it .
3 

1
spiro, Law o f  Paren t and C h i ld �  2 (3rd ed. 1971 ) . 

2
Pollock and Maitland, H is t o r y  o f  En g l is h Law �  

Vol . I I, 2nd ed., p .  436 . 

3sir William Blackstone, C o mm e n tar i es o n  t h e  l aws 
o f  Eng l and, Bk . I, pp . 459-466 . 
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Gradually the concept of the parental authority 

has been softened. Blackstone in his commentaries tells 

us of a father being banished by the Emperor Hadrian 

for killing his son upon the maxim that "p a tP i a  po t e s t a s  
. . 

d b . . . "4 
� n  p� e ta t e e e t3 n o n  �n a tr o c� ta t e3 co n s� s t e r e. 

The parental authority concept in England is 

referred to as the natural guardianship of children. 

Pollock and Maitland point to the fact that no part of 

our old law was more disjointed a nd incomplete than Jchat 

which dealt with the guardianship of infants.
5 

Under 

the old law there were ten different forms of guardianship6 

4
nParental authority should consist in kindness, 

not in cruelty." 

5
Pollock and Maitland, s upPa, fn. 2, p. 443 . 

6
The ten forms of guardianship that emerged from 

the Middle Ages: 

(1 ) Guardian in chivalry existed only when the 
infant inherited lands held by knight' s 
service. The guardian had the custody 
of the person and lands of the infant until 
his full age of twenty-one. This tenure 
was abolished by the statute 12 Can. I I, 
c. 24. 

(2 ) Guardianship in socage arose when the 
infant inherited lands held to socage. 
It continued only until the infant 
attained the age of fourteen. The 
guardian in socage must be the next of 
kin to whom the lands of the infant 
cannot by any possibility descend. 

(3 ) Guardianship by nature, intended only over 
the person of the heir apparent of the 

[Continued on next page . ]  
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most of which were concerned with various forms of 

feudal guardianship and most of which were abolished 
! 7 
by statute i n  1660. The same statute extended to the 

father of a child under the age of twenty-one years 

absolute authority to appoint a testamentary guardian 

[Continued from page 2. ] 

father. This form of guardianship 
continued until the infant atta ined 
the full a ge of ·t\.ven·ty-·one.. This 
guardianship did not extend to 
younger children. This guardian 
had no right to the custody of the 
i nfant's es·tate .. 

(4)  Guardianship for nurture extended 
only to the custody of the person 
of those infants who were not heirs 
apparent and conti nued only until 
they attained the age of fourteen 
years. 

(5 ) Guardi anship by special custom as of 
orphans by the custom of the City of 
London and of other cities a nd buroughs. 

(6 ) Guardi anship by election of the i nfant 
himself where he finds himself without 
a guardian. 

(7 ) Guardianship by prerogative which applies 
only to the royal family. 

(8) Next friend a nd guardi an ad l i t em. 

(9 ) Testamentary or statutory guardi ans. 

(10 ) Chancery guardi ans. 

Clarke , S o c i a l L§g i s l a t i o n, 262 (2nd ed. ) .  Maur o v.R i t c h i e 
16 Fed. Cas. , p. 1171, Case No. 9 ,  312. 

7 
12 Cas. 2, c. 24, ss. 8 ,  9 and 10. 
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upon his death. It is from this time that the concept 

of natural guardianship began to more clearly emerge. 

C o rp u s  jur i s  in discussing "guardianship" equates 

natural guardianship with a combination of guardianship 

by nature, which is the guardianship of the eldest son 

as heir to the f ather, and guardianship for nurture 

which is the guardianship of infa nt children up to the 

age of fourteen, and kmerican case law generally assimi­

lates these two forms of guardianshipe8 However, Halsbury 

makes a distinction between these f orms of guardianship 

and refers to a distinct natural guardianship which 

arises by parental right. Hargraves note to Coke
9 

in 

which he traces the history of guardianship recognizes 

as well a distinct and separate f orm of natural guardian­

ship exercised by the f ather and after his death, the 

mother of the person of an infant child up to the age 
10 

of ·twenty-one. 

Further, some modern books do not confine 
guardianship by nature to heirs apparent, 
but denominate the f ather a nd mother the 
natural guardians of all their children; 
a nd sometimes even the parents of illegi­
timate issue seem to have been treated as 
their natural guardians . . . . This various 
and indefinite manner of expression 
concerning guardianship by nature must 
create the most distressing confusion in the 

8
Mauro v. R i t c h i e, s upra fn. 6. 

9
co. Litt b, Hargraves note 66. 

10
R e  A gar- E l l i s �  A g ar- Et l i s  v. L a sc e l l e s (188 3) 

2 4 Ch . D o 31 7 . 



minds of students . . . . According 
to the strict language of our law, 
only an heir apparent can be the 
subject of guardianship by na ture. 

. . Therefore when guard i ans h i p  
by n a t ur� is extended to children 
in g en e r a l ,  or to any besides such 
as are heirs apparent, it is not 
conformable to the legal sense of 
the term amongst us, but must be 
understood to have reference to some 
rule independent of the co�non law. 
Thus when in chancery the father and 
mother are styled the n a tura l guardians 
of a l l  their children born in marriage, 
or any of their illegitimate issue, we 
should suppose those who express them­
selves so generally, to refer to that 
sort of guardianship, which the order 
and course of nature, as far as we are 
able to collect it by the light of 
reason, seem to point out, and to mean, 
that it is a good rule to regulate the 
guardianship by , where positive law 
is silent, and it is in the discretion 
of the Lord Chancellor to settle the 
guardianship. So too when Lord Coke 
says, that the custody of a female child 
under sixteen, to which the father, and 
after his death the mother, is entitled 
by the provisions of the Statute of the 
4� & 5. Philip and Mary, is j ur e  n a tura e, 

5 

we should understand him to mean, not that 
such a custody was a guardianship by nature 
recognized by our common law, but merely 
that it was a statutory guardianship adopted 
by the legislature in conformity to the 
dictates of nature , and upon principles of 
general reasoning . . . .  The direct object 
of the 4. & 5. Ph. & M .  was to prevent the 
taking away of marrying maidens under 
sixteen against the consent of their 
parents. But the statute prohibited it 
in terms which implied, that the custody 
and education of such females should belong 



to the father and mother
1 

or the person 
appointed by the former. 1 

6 

The present law generally recognizes parental 

authority over children in the form of n atural guardian­

ship. The parent of a child is vested with this 

guardianship during the infancy of the child and 

guardianship is only divested and trans ferred to some 

other person when the parent dies , and a testamentary 

guardian is appointed in his stead, or in the case a 

court order declaring the infant to be in need of the 

protection of the court in the exercise of its powers 

as paren s p a tr iae� or more recently, in the form of the 

order of adoption or when·the infant attains his majority 

when guardianship terminates. 

The study prepared by the F amily Law Project 

of the Ontario Law Reform Commission sugges·ts that in 

modern English law guardianship is little more than 

a historical remnant and has been displaced by custody. 

This would seem to be true in England where courts, in 

wrestling with the division of parental authority in 

custody disputes, have granted custody to one parent 

and the actual care and control of the infant to the 

other . The English statute however recognizes that 

quite apart from the custody of minors there exists a 

1 1
co . Litt, with n·otes of Hargrave and Bulter 

London, 1 8 17, Note 6 6. 

12 
R e  W {J.C.) 3 All E . R .  459 .  
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broader parental guardianship which survives the death 

of one parent and which may be transferred upon the 

death of a parent to a third person.
13 In attempting 

to divide custody of an infant between the parents, 

it is submitted that the court is overlooking the fact 

that notwithstanding an order for custody both parents 

still retain natural parental guardianship of the infant, 

and that this guardianship enables the parent who is 

deprived of custody to retain some degree of control 

over the infant by: 

order, 

(1) applying to vary the terms of the custody 
14 

(2) by exercising rights of access, 

(3) by retaining the right to be advised of 

d . d' 
15 

a opt1on procee 1ngs, 

(4) by retaining the right to be kept advised 

of any neglect proceedings,
1 6  

and 

(5) by being obliged to provide maintenance for 

the support of the child. 

1 3
Gua�d i ans h i p  o f  M i n o rs A c t, 19 71, c. 3, s. 3. 

14
D iv o r c e A c t, S. C. 196 7-68, c. 24, s. 11(21) . 

D om es ti c  R e la t i o ns A c t, R .. S. A .  19 70, c. 11 3,· s. 46 (3) . 
Fam i ly C o u r t  A c t, R.S . A. l9 70, c. 133, s. 10 (71) . 

15
c hi ld W e l fare A c t, R. S. A. 19 70, c. 45, s. 54. 

16 
Sup ra, fn. 14, also s. 19. 
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These controls in the form of rights and obligations 

iare dependent upon some vested parental authority 

which is not affected by an order of custody and is 

founded upon the natural parental guardianship of 

the infant. 

A biological parent of a child remains the 

biological parent regardless of any court order. However 

he may cease to be a 11legaln parent of the child only 

when divested of his natural guardianship. 

The concept of guardianship of infants has been 

described as feudal and archaic and there is no doubt 

that it does have its origins in feudal times. 

However, the modern concept of natural guardianship 

rests on two premises: firstly, that our society is 

concerned to preserve the family unit; and secondly, 

that a child is a legally incapacitated person because 

he is dependent upon a parental authority to attend to 

his custody , maintenance, education and protection. If 

we are to preserve the concept of family life as we now 

know it, this parental authority must vest in the biological 

or substitutional parent in preference to the state. 

The term 11natural guardian" may be feudal 

and archaic, but nevertheless it well describes the 

parental authority and it does have historical importance. 

There is a growing movement in support of children's 

rights which may parallel the women' s lib. movement. 

It is suggested that a reapplication of the theory of 

natural guardianship does not conflict with the theory 



9 

of children's rights but is supportive :of ita Although 

simple logic dictates that children are by nature 

dependent upon their parents, nevertheless the la� can 

and should provide that the parental responsibility and 

authority, which for the sake of clarity is referred 

to as "guardianship ", is not an inalienable right. 

Even apart from neglect proceedings, and apart from 

custody proceedings, an inquiry should be possible when­

ever the best interest of the child requires, to determine 

whether the guardianship sho�ld be controlled, extended, 

transferred or terminated. 

It is submitted that a reorientation of legal 

theory towards the concept of natural guardianship 

would serve to clarify custody disputes. In addition 

it might provide the means of extending parental powers 

to the putative father of the illegitimate child and 

of enabling step-parents and foster parents to assume 

p arental authority over an infant child without dis­

turbing the natural relationship which exists between 

the child and its biological parent. 

RECOMMENDATION #1 

IT IS RECOMM ENDED THAT THE CONC EPT- O F  
NATURA L GUARDIANSHIP SHOULD B E  STREN GTHEN ED 
AND EXTENDED. 

This step has been accomplished in New Zealand 

where the legislators have striven to distinguish 
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between the concepts of "guardianship" and "custody" .
17 

1Inglis in his text on F amily Law in New Zealand states: 

Guardianship was usually thought to 
be concerned with matters affecting 
an infant's property; but at the same 
time it seems to have been widely 
assumed (probably wrongly) that a 
custody order conferred on the 
custodian the right to determine 
such matters as the child' s education 
and religious upbringing--matters which 
are, historically, within the province 
of guardianship. The resulting diffi­
culty in defining the precise ambit 
of a custody order was made even more 
severe by the growing tendency in 
England to make orders relating to 
the "care and con·trol" of a child as 
distinct from a custody order, and 
it might therefore have been assumed 
thnr � custody order conferred rights 
rather more substantial than the right 
to look after the child and deal with 
his needs on a day-to-day basis. l8 

17 
Guard i ans hip A c t, S.N. Z. 19 68 , No. 63, s. 3: 

"Custody" means the right to possession 
and care of a child: "Guardianship" 
means the custody of a child (except in 
the case of a testamentary guardian and 
subject to any custody order made by the 
court) and the right of control over the 
upbringing of a child and includes a ll 
rights, powers, and duties in respect of 
the person and upbringing of a child that 
were at the commencement of this Act 

. vested by any enactment or rule of law 
in the sole guardian of a child; and 
"guardian" has a corresponding meaning. 

18
rnglis, Fam iZy La�, vol. 2, 2nd ed., p. 479. 
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There has been a growing trend in courts �very­

where to recognize and emphasize the paramountcy of 

the welfare of the infant in cases involving the care 

and control of the infant and there is an assumption 

that this theory undermines the natural parental 

authority. But as Rand, J. has stated in H e p t o n  Vo 

M a a t
19 

the welfare of the child can never be determined 

as a n  isolated fact, that is as if the child were free 

from natural parental bonds entailing moral responsibility. 

It is quite clear that in custody disputes between natural 

parents the welfare of the child is the only concern of 

the court and that all other matters are relevant only 

in so far as they affect the welfare of the child. 

But in cases involving some infringement of the 

parents natural rights by some third party, the court 

is invariably concerned with the extent to which it 

can interfere with the natural parental guardianship 

and this concern is often a ma jor issue before the 

court. Although the court may not go so far as to 

declare the parent unfit before interfering with these 

rights,
20 

the court nevertheless satisfies itself that 

there is some grave and important reason for so doing. 

In two Supreme Court of Canada decisions
21 

the court 

held that custody may be awarded to persons other than 

the p arents of the child if its happiness and welfare 

19 
1957, S.C.R. 606. 

2 0M c G e e v. W a ld e rn and Cunn i ng ha m , 5 R.F.L; 

21
Pr i c e  v. C a r g i n and Carg i n  (195 6 )  4 D.L.R., 

p. 6 52 (upheld on appeal) ; T a l l i n  and D o n a ld s on v. 
D o n a ld s on [ 19 53] 2 S. C.A. 2 57. 
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would be ensured by so doing to a greater degree than 

by awarding custody to one or other of its parents. 

It was held that all other considerations must yield 

to that which is paramount in determining the custody 

of an infant. 

However in both those cases the court had first 

determined that the parents' conduct had been such as 

to demonstrate a lack of b o n a  fid e on the part of the 

parents of the infant , and in one case the court had 

declared the parents to be unfit. 

It is submitted that in any contest between a 

natural guardian and a stranger, before the test of 

the paramountcy of the welfare of the child arises, 

the court must first make a determination as to whether 

cause exists to justify the court, as supreme guardian, 

to interfere with the rights of the natural guardian. 

RECOMMENDAT ION #2 

IT I S  RECOMM EN DED THAT FOR THE SAK E O F  
GREAT ER C LARIT Y  IN TH E LA W THIS DET ER­
M INAT ION BY THE COURT A S  TO WHETHER CAUSE 
EX ISTS TO WARRANT THE COURT'S INTERFEREN C E  
W ITH THE NATURA L PA RENTAL GUARDIANSHIP SHOUL D  
BE THE SUBJECT O F  A SEPARAT E AND DIST IN CT 
A PPL I CAT ION TO THE COURT IN THE FORM OF A 
GUARDIANSHIP APPLI CAT ION. 

This application w_ould be one wherein the court 

would determine whether these grounds do exist to 'Warrant 

a third party being named as guardian of the infant with 

rights and obligations equal to those of the natural 
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guardians and whether the rights of the natural 

guardian should be suspended temporarily , or whether 

the new guardians and the natural guardians are to 

exercise their authority jointly over the infant in the 

same way as do natural guardians who are separated or 

divorced. 

This form of application would be distinct from 

neglect proceedings, which are undertaken by the Director 

of Child Welfare.which have a certain stigma attached 

to them , and would enable persons who stand in l o c o 

p ar e n t is to a child to obtain legal parental authority 

over the child in situations when adoption proceedings 

may not be warranted. 

Once the court had satisfied itself that circum­

stances do justify the appointment of a nevv guardian 

the court could turn its attention to the question of 

custody wherein the paramount and only concern would 

be the welfare of the child. Since the rights of all 

guardians would be equal with one another, the court 

at that point_ need not be concerned with the rights of 

the natural parents. 

A guardianship application may be preferrable in 

situations in which a step-parent wishes to gain legal 

rights to a child equal with its natural guardians or in 

situations in which relatives have d e  fa c to custody of 

a child but no legal rights over the child. 

"The Report of the Departmental Committee for 

the Adoption of Children" in England which was presented 
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to Parliament in October 1972 recommends that the law 

of guardianship should be extended for this purpose 

and stresses that in many situations guardianship 

would1in the best interests of the child, be preferrable 

to adoption. 

The advantages to guardianship proceedings are 

that: 

l. A guardian would be in a similar position 

to a parent having custody of his child . 

He would be able to make all decisions 

about the child' s upbringing except that 

he alone would not be able to consent to 

adoption. 

2. A guardianship order would not be irrevocable 

and would not permanently extinguish parental 

rights. 

3. It would not alter the child' s relationship 

to the members of his natural family or 

extinguish his rights to inherit from 

them. 

4. The natural parent would still be entitled 

to full parental rights over the child 

except as alte�ed by court order and his 

obligations toward the child would remain 

the same. 

Guardianship proceedings might also include appli­

cations by fathers of illegitimate children to be named 



1 5  

a s  natural guardians which would have the effect of 

legitimizing the child for all purposes and which would 

extend to the father full rights and duties towards 

the child. 

In New Zealand the court may declare a father 

to be the natural guardian of a child if he has been 

married to the mother of the child or if he and the 

mother of the child were living together at the time 

the child was born.
22 

Th e S ta tus o f  Chi ld r e n  A c t  of 

New Zealand
23 

provides for procedure for recognition 

of paternity. That A c t  which is designed to remove 

the legal disabilities of children born out of wedlock, 

provides certain criteria for establishing the relation­

ship between a child and its father. Those criteria are 

established if: 

(1} the father and mother of the child 

were married at the time of its 

conception or at some subsequent 

time, 

(2) if a birth certificate has been 

entered in the Register of Births 

naming the father of the child, 

( 3) if the mother has signed a written 

acknowledgement naming the father 

of the child, . 

22
Gua rd i ans h ip A c t, 19 68, S. N. Z. , NoG 6 3, s. 6. 

G u a rd i an� h ip Am e ndm e n t A c t, 1969, S. N. Z. , No. 80, s. 2. 

2 3
s ta t us o f  Chi ld r e n  A c t, 19 69, S. N. Z. , No. 18 . 



(4 ) if a paternity order has been 

granted naming the father of 

the child, 

( 5 )  if a court order has been granted 

declaring the person to be the 

father of the child. 

16 

It is suggested that the concept of guardianship 

may be taken one step further and that upon a presumption 

of paternity arising the father shall become the natural 

guardian of the infant with full rights and obligations 

towards the infant for all purposes, and that the infant 

whether legitimate or illegitimate would have equal status 

with all other children of the natural guardianso 

One of the immediate effects would be to curtail 

paternity suits because such actions would involve not 

only the creation of obligations but creation of rights 

as well. It is suggested that this would be in line 

with other current thinking regarding the rights of the 

. f h 24 putatlve at er. 

Another extension of the theory of guardianship 

might enable a child or his parents to make application to 

the court for a termination of the parental authority or 

for directions from the court to settle disputes between 

parent and child. Such an application may b� of the 

24n. A. Cruikshank, F o rg o t t e n Fa t h e r s: T he R i g h t s  
o f  t h e  Pu t a t iv e  F a t h e r  i n  C ana da, 7 R. F. L. ,  p. 1. 
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same nature as judicial separation proceedings. These 

!applications would be warranted in situations in which 

the parent is attempting to exert control over the child 

to the detriment of his best interests. In conjunction 

with such an application the court should be empowered 

to suspend the Age o f  M ajor i ty Ac t and order that upon 

any termination of guardianship, in which no new guardian 

is appointed, the child shall thereupon attain his rnajoritye 
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II 

RIGHTS AND DUTIES OF GUARDIANSHIP 

The right and duties of the parental authority 

are subordinate always to the protective guardianship 

of the Crown as p ar ens p a tri a e. 

The authority of the Crown as the ultimate 

guardian of infants within its jurisdiction was origi­

nally exercised by the Chancellor, later by the courts 

of Chancery, and in Alberta is now specifically reserved 

to the Supreme Court of Alberta by section 16 of the 

J ud i ca t ur e  A c t.
25 

If the natural guardian fails to 

perform any of his duties to his infant child the court 

in the exercise of its inherent jurisdiction may suspend 

or terminate natural guardianship. 

The rights and duties arising under natural 

guardianship are so interwoven that what may in one 

instance be a right may in another context become a 

duty. 

Duties 

Blackstone discusses three basic duties of parents 

which were originally moral duties and have only recently 

become legal duties. 

(1) The first duty. of parents is to maintain 

the infant: 

25 
R.S. A. 1970, c. 193. 
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The duty of parents to provide 
for the maintenance of their children 
is a principle of natural law; an 
obligation . . . laid on them not only 
by nature herself, but by their own 
proper act , in bringing them into the 
world . . . e By begetting them, there­
fore they have entered into a voluntary 
obligation to endeavour, as far as in 
them lies, that the life which they have 
bestowed shall be supported and pre­
served. And thus the children will 
have the perfect right of receiving 
maintenance from their parents . 26 

This moral obligation became a legal obligation by virtue 

of the old P o o r  L a�s o f  EngZ an d
2 7  

which provided that a 

father and after his death, the mother of an infant must 

maintain that infant up to the age of sixteen. 

The jurisdiction of the Supreme Court to control 

and enforce that duty is evident in matrimonial proceedings 

in which the court may order the parent to provide main­

tenance for an infant child as was explained by Lindley, 

L. J. in T h omass e t  v. T h om ass e t.
28 

In cases in which the parent is construed to have 

allowed his infant to be brought up by another person at 

the expense of that other person, or where he has failed 

in his duty to maintain his child, the court in the 

2 6 sir William Blackstone, C ommen t ar i es o n  t h e  L a�s 
o f  Eng l an d� s up r a. 

27
stat . 4 3 ,  Eliz. , c. 2 

28 
[1891-4] All E. R. Rep. 308. 
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exercise of its power may refuse to allow such parent 

the right to exercise his parental authority.
29 

(2) The s�cond duty of parents is to protect 

his infant child. If the parent fails in his duty to 

protect the court will exercise its jurisdiction by 

making the child a ward of the court and thereby place 

the child under the protection of the courto In Alberta 

this jurisdiction is exercised by the Juvenile Court in 

temporary wardship proceedings and by the District Court 

in permanent wardship proceedingso 

(3) The third duty to which Blackstone referred 

is the duty to educate, which was wholly a moral duty. 

In the exercise of its jurisdiction as p ar e ns p a tri a e  

the courts are able to order a father in divorce pro­

ceedings to contribute to the education of his children, 
30 

even beyond the usual statutory requirements. It 

would appear that this jurisdiction only arises in 

divorce proceedings either because the divorce legislation 

creates a new obligation upon the parents as Johnson, 

J. A. held in Cr ump v. Crump
31 

or because in divorce the 

court is exercising its inherent equitable jurisdiction 

as p ar e ns p a tri a e , which enables it to control the 

exercise of the natural parental authority and in so 

doing is not fettered by statute law respecting custody, 

maintenance or education of infants� 

29
Dom es ti c  R e l a t i o ns A c t ,  R.S.A. 19 70 , c. 11 3 ,  

s. 49. 

30 
S c ho o l A c t , R. S. A. 19 70 , c. 329 , s. 1 71. 

31 
[1971] 1 �'V. W. R. p. 449. 
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The Rights 

The rights of guardianship are chiefly those of 

custody, and the right to direct the religious training 

and education of the child. Since the custody of the 

child also involves the maintenance and protection of 

the child , and since the right to direct the education 

of the child also involves the obligation to educate, 

it is evident that the rights and duties of guardianship 

are interdependent. 

The rights of guardianship are also subordinate 

to the ultimate guardianship of the Crown. The Crown 

has the right to interfere with the parents right to 

custody if the welfare of the child demands it. Lord 

Thurlow in 179 0 stated that the court had arms long 

enough to reach out and prevent a parent from prejudicing 

the health or future prospects of the child and that it 

would not allow a child to be sacrificed to the views 
32 

of the father. 

However, as broad and flexible as this power may 

appear , the courts were reluctant to interfere with the 

p arent's natural rights of guardianship. In DeMann evi l l e 

v. DeM ann ev i l l e,
3 3  

the court while expressing the principle 

that it would do what was for the benefit of the child, 

nevertheless permitted the father of an infant of very 

tender years to remove it from the custody of its mother, 

32 
Cr e uz e  v. Sun s t e r, 2 Con. 242. 

3 3  
(1804) 10 Ves. 52. 
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because the father as guardian was entitled to its 

custody unless very grave reasons dictated against it. 

This parental right has been referred to as a second 

. h 
34 

r1g t. 

'} '} 
. 

3 5 . 11 
. -

R e  A g a r - E&&�s 1s genera -Y recogn1zed as a 

leading decision on the rights of the natural guardian 

(although Lord Up john has recently described it as a 

dreadful decision) .
36 

James L. J. stated in R e  A g ar-E l l is: 

284. 

The right of the father to the custody 
and control of his children is one of 
the most sacred rights. No doubt the 
law may take it away from him or may 
interfere with his liberty , but it must 
be for some sufficient cause known to 
the law. He must have forfeited such 
parental right by moral misconduct or 
by the profession of immoral or irre­
ligious opinions deemed to have unfit 
him to have the charge of any child 
at all; or he may have abdicated such 
right by a course of conduct which would 
make a resumption of his authority 
capricious and cruel towards the children. 
But in the absence of some conduct by 
the father entailing such forfeiture or 
amounting to such abdication , the court 
has never yet �nterfered with the father' s 
legal rights. 3 · 

34
R e  P l o m l e y; V id l e r  v. C o l ly e r (1882) 4 L. J. 

35 

36 

( 18 7 8 ) 1 0 Ch . D ·� p • 4 4 • 

J. and a n o t h e r  v. C. a nd o t h e rs [1969] 1 All 
E. R. 788. 

3 7
R e  A g a r- E l lis�  supra fn. 35, p. 71-72. 
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The effect of the decision in Re A gar- E l l i s  

was considerably softened by the case of R. v. Gy ngazz
3 8  

wherein Lord Esher held that the jurisdiction of the 

court to interf�re with the parental rights is not 

confined to cases where there has been misconduct on 

the part of the parent , but extends as well to those 

cases in which it is clearly right for the welfare of 

the child in some very serious and important respects 

that the parent's rights should be suspended or super­

seded. However, just as Rand J. in Hepton v. Maa t held 

that the welfare of children in these cases can never 

be treated as an isolated fact so too Lord Esher stated 

in the Gy nga l l ca s e  

Pr ima fac i e  it would not be for the 
welfare of the child to be taken 
away from its natural parents and 
given over to other people who have 
not that natural relationship to it. 

Recent case law favours the approach of the court 

in the Gy n ga l l  case and the courts, in considering the 

paramountcy of the welfare of the child , are less 

reluctant to deprive the parent of his rights. It would 

not appear , however , that any court has gone so far as 

to ignore the fundamental parental rights entirely. On 

the contrary, case law reveals a struggle to maintain 

the balance between the autonomy of the natural guardian 

and the authority of ·the court as par e n s  patriae both 

of whom are ultimately presumed to be concerned with the 

welfare of the child. 

3 8  
1 893 Q. B. , p .  232 . 
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The struggle is not difficult when parents have 

obviously failed in their obligation towards the infant 

which failure usually results in neglect proceedings. 

But the struggle is far more difficult when there has 

been no obvious failure on the part of the parents, 

but the court is nevertheless asked to consider an 

infringement of the parental rights and seeks to justify 

such infringement by the test that the welfare of the 

child demands it. It would seem that even in those 

cases in which there has been no failure to maint�in_�r 

to protect or to educate the infant the courts will 

nevertheless endeavour to establish that some event has 

occurred either in the life of the child or the parent 

which prompts the court to question the parental rights 

to custody . 
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III 

HISTORY OF GUARDIANSHIP LEGISLATION IN ENGLAND 

Historically the father of the infant was its 

only natural guardian and only upon his death did the 

mother's right to guardianship arisee The right of the 

mother to the custody of her daughter after the father's 

death received statutory recognition by an Act of 1557 

entitled "An Act for Punishment of Such as Shall take 

away Maidens that be Inheritors being within the age of 

16 Years of that Marry them without the Consent of 

their parents. ''
39 

Her powers were undermined however 

by the abolition of T e n ur e s  A c t of 1660
40 

which enabled 

the father to appoint a testamentary guardian of his 

infant children up to the age of 21, after his death, 

to the exclusion of the mother. After the passing of 

that A c t  the mother was on an unequal footing with 

the father with regard to the custody of their children 

which inequality was illustrated in the D e Man n e v i lte 

case.
41 

Lord Eldon held in that case that the court had 

no jurisdiction to give custody of the child to the 

mother, she having withdrawn from the husband. 

At common law the court could not interfere with 

the rights of the father unless there had been ill­

treatment of the child by the father .
42 

394 and 5 Philip and Mary, c. 8 ,  s. 4, (15 57) . 

40 
12 Car. I I, c. 2 4, s .  8 . 

41 
s up ra, fn. 33. 

42Ex par t e  Ski nner� 9 Moore 28 9 (18 24) . 
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However the equitable principle was established 

in Eyre v. Staft sbury
43 

that the care of all infants· 

is lodged in King as p at e r  p atria e, a nd by the King 

this care is delegated to his Court of Chancery. The 

King is bound, of common rights, a nd by the laws to 

defend his subjects. Every loyal subject is taken to 

be within the King's protection for which reason it is, 

idiots and lunatics, who are incapable to take care of 

themselves are provided for by the King as p at e r  

p atriae and there is the same reason to extend this 

care to infants. 

Although Chancery in the exer�ise of this power 

would interfere with the fa·ther' s common law right to 

custody in any action brought by the father on a writ 

of habe a s  corpu s to obtain custody, the courts were 

nevertheless reluctant to deprive a father of his common 

1 . h . 1 ff. . 44 
aw rlg�t wlt1out su lClent cause. 

Efforts were made in the early 19th century to 

equalize the rights of fathers and mothers to the custody 

of their children and in 1839 Parliament passed an A ct 

extending to the mother the right of access to and the 

protection of her children under the age of seven .
4 5  

In 1873 this right was further extended by an A ct 

entitled the Cus t o dy 
_
o f  Infants A ct.

46 
That statute 

43 
Ey r e  v. Staft sbury, 2 P. Wms . 103. 

44
B a l l  v. B a l l, 2 Sim . 3 5 .  

45
36 and 37 Vict. � c .  12. 

46
Ibid · 
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removed the impediment which had previously prevented 
la father from yielding up custody of an infant to its 

mother by way of a separation deed. The mother was 

not given any status under that A ct but was only given 

the right to enforce a custody agreement against 

the father.. Prior to this A ct the presumption that 

the natural guardianship of the infant vested in the 

father was so strong that any agreement on his part 

to give up custody to the mother was recognized as being 

against public policy unless he had been proven to be 

..... f d' h' 
4 7  

unr1t or guar 1ans lp. 

In 1886 the Guar dian s hip o f  Infa nts A ct
48 extended 

further rights to the mother by enabling her to make 

application for custody. Section 6 of the Act enabled 

the court to remove any testamentary guardian or guardian 

appointed under that A ct where it was deemed to be for 

the welfare of the infant. But there was no provision 

for removing the guardianship from the father. 

The C� s to dy o f  C hi l dr e n A ct o f  189149 provides 

that the court may refuse an application of habeas 

c o rpu s to a parent who has abandoned or deserted his 

child or allowed the child to be brought up at another 

person's expense to the extent that he was unmindful of 

his parental duties. Although the effect of that A ct 

4 7
swift v. Swift (·18 65) 34 Beav. 266. 

48
49 and 50 Vict. , c. 2 7. 

49
54 and 55 Vict. , c. 3. 
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is to give the court almost unlimited discretion in 

refusing an order for custody it does not enable the 

court to deprive the parent of guardianship of the 

infant. The A c t  recognizes that a parent retains some 

legal rights in respect to a child even though deprived 

of custody because section 6 of the A c t  provides that 

the court may order that the child be brought up in 

the religion in which the parent has a "legal right" 

to require that the child should be brought up. 

The Guar dia n s hip of Infants A c t  o f  1925
50 

establishes that the right of the mother with regard 

to questions of guardianship should be equal to that 

of the father and that the welfare of the infant should 

be the paramount consideration. (This A c t  does not 

contain a provision specifically acknowledging the 

mother as a guardian of her infant children but does 

extend to her the like powers as are possessed by the 

father which can be presumed to have the same effect 

as section 39 of our D om e s tic R e la tio n s  A c t, R . S . A. 

1970, c. 113. ) 

The A dminis tra tion o f  J u s ti c e  A c t  o f  1928
51 

extends to the father the same right to apply for custody 

as was previously extended to the mother. 

50
15 and 16 Geo. �, c. 45. 

51 
1 8  and 19 Geo. 5, c. 26. 
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T h e  G uaPdians hip o f  Min o r s  A c t  o f  197 1
52 

consoli­

dates enactments relating to guardianship and custody 

of minors principally the Gu ardians hip o f  In fa n t s  A c t  

o f  1886 and 1925 and the G uaPdi a n s hip an d Main t e n an c e  

o f  In fa n ts A c t o f  195 1. 

The 19 71 A c t  provides that in any proceeding 

involving the custody or upbringing of a minor or the 

administration of any property belonging to a minor, 

the court shall regard the welfare of the minor as the 

first and paramount consider�tion and shall not regard 

the right of the father as being superior from any 

point of vie\v to tha·t of the mother. 

The A c t  enables both father and mother of a minor 

to appoint testamentary guardians and enables the court 

to appoint a guardian for a minor who has no parent or 

guardian of the person. 

The court may also remove any guardian appointed 

or acting by virtue of the A c t  and appoint another 

guardian in place of the guardian so removed. 

Section 9 provides that either the father or 

mother of the minor may apply for an order of custody or 

access and it would appear that this section is limited 

to either the mother or father and does not extend to 

third parties. The A c t also provides for orders for 

maintenance of minors (which in England is a child under 

52
cuaPdian s hip o f  Min o r s  A c t� 197 1� c. 3. 
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the age of 18) and in addition provides for orders 

of maintenance of persons between the ages of 18 and 

21. 

Section 14 of the A ct provides that the A ct 

shall apply to minors who are illegitimate with regard 

to custody applications only but does not extend the 

A ct to illegitimate children with regard to applications 

for maintenance. The father of the illegitimate child 

is not construed to be guardian of the child by virtue 

of this A ctQ Prior to this A ct the father's right to 

apply for custody was found in the Legitim a c y  A ct of 

1959, s. 3, although until this latter. A ct had been pass�d 

the father of the illegitimate child had no rights to 

apply for custody. 

The Guar dian s hip o f  Min o rs A ct o f  1 971 makes no 

change with regard to the procedure for application for 

maintenance of an illegitimate child which proceedings 

are still to be found under the A ffi liation o f  Pro ceeding s 

A ct 1 957. 

The A ct interprets the word "maintenance" to 

include education. 

The procedure in England whereby a third party 

may obtain custody of an i nfant is to have a local 

authority institute proceedings to assume parental right 

and thereafter to commit the child to the custody of 

that third party pursuant to the provisions of the 

C hi l dren A ct, 1948 , 
53 

and the C hi ldren an d Y o un g  Pers on s 

53 
11 and 12 Geo. 6, c. 43. 
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A c t  of 1963.
54 

These proceedings are similar to our 

neglect proceedings under the Chi l d  W e lfar e A c t
55 

and 

it was this procedure which was followed in the leading 

decision of J. �· c.
5 6 

That case held that in custody 

matters the first and paramount consideration was the 

welfare of the infant and that the G uar dians hip o f  

Infan ts A c t of 1925 was not limited in its application 

to disputes between parents. The court seemed to have 

overlooked the fact that the child had been committed 

to the care of the local authority some time before these 

·custody proceedings were launched. It is apparent that a 

form of guardianship proceedings had preceded the custody 

proceeding which warranted the court in its conclusion 

that the first and paramount consideration in that 

situation between stranger and parent was the welfare 

of the infant, because the natural parental rights had 

previously been dealt with. Had the court approached 

the case from this point of view it is submitted that 

the court would not have had such difficulty in dealing 

the p rim a fa cie rights of a natural parent. 

In view of the proc�dure which is followed in 

England in cases in which a step parent or foster parent 

wishes to obtain custody of an infant to whom he stands 

in l o c o p ar en tis it may be questioned whether or not the 

same procedure could be followed in Alberta by utilizing 

the provisions of the Chi l d  W e l fa r e  A c t  and obtaining 

54
Th e Chi l dr e n  an d Y o ung P e rs o ns A c t  1 963, ·c. 37. 

55
R.S.A. 1970, c. 45. 

5 6
[19 69] 1 All E. R,_. 788. 
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an order of committal to the Director of Child Welfare. 

However, in view of the difficulties in obtaining an 

order of committal because the C hi l d W e l far e A ct requires 

evidence of a failure of parental responsibility, and 

because of the stigma which attaches to neglect pro­

ceedings it is recorrmended that an independent proceeding 

be provided for whereby the step parent or foster parent 

may obtain legal rights to the child without invoking 

any government agency . 
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IV 

GUARDIANSHIP LEGISLATION IN ALBERTA 

The guardianship of infants in Alberta is 

governed by the provisions of Part 7 of the D om e s tic 

R e la tio n s  A c t.
57 

These provisions evolved from the 

f 
58 , . h 

. . . . . 1 .I- th In an t s  A c t  wn1c , 1n a provlslon Slml ar �o e 

Cu s t o dy of Infan t s  A c t  o f  18?3, enabled the mother to 

make application for the custody of her infant children. 

An amendment to that A c t  en·titled an A c t  t o  Am e n d  an 

A c t  R e s p e c tin g Infan t s  an d to Pr ovide for Equa l Par e n ta l  

Rig h t s  of 1920
59 

provided that the father and mother 

of an infant shall be joint guardians of such a childe 

The same A c t  also enabled the father to make application 

for custody. 

These provisions were incorporated into the 

D om e s ti c  R e la ti o n s  A c t
60 

which A c t  also provided that 

both parents were guardians of their infants' estates. 

The present provisions of the D om e s ti c  R e la tio n s  A c t  

are substantially the same as those of the 1927 A c t  

with the exception that parents are no longer deemed 

to be guardians of their infants' estates. 

57 R.S.A. 1970, c. 11 3. 

58
s. A. 191 3, 2nd session, C e  1 3. 

59 
S.A. 1920 , c. 10, s. lb .. 

60\. s  .. A. 1927, c. 5, s. 61. 
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THE DOMESTIC RELATIONS ACT, Part 7 

Jurisdiction in matters of guardianship is vested 

in the Supreme Court or in the Surrogate Court. 

Section 38 

Guardianship in socage, which was the feudal 

guardianship of lands inherited by infants, guardianship 

by nature, which was the guardianship of the eldest son 

for the purposes of heredity of title and guardianship 

for nurture of an infant up to the age of 14 are abolished 

in section 38 of the A c t . 

Section 39 

Section 39 of the Act deems the father and mother 

of an infant to be joint guardians and the mother of an 

illegitimate infant to be the sole guardian of her ille­

gitimate infant. This section goes further than the 

English section which provides that in questions relating 

to custody and upbriP-ging of infants the mother' s right 

shall be equal with the father. The Alberta statute also 

goes further than the Engl{sh position in providing that 

the mother of the illegitimate child shall be the sole 

legal guardian of that child. 

At common law in England the illegitimate child 

was nu l lius fi liu s  and this extended even to its relation­

ship with his mother. Maule, J. in R e  L l o y d
pl 

asked 

6 1  
(1841) 3 Mon. & G. 547. 
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rhetorically whether the mother of an illegitimate 

child was anything but a stranger to it. This state­

ment was criticized by Sir George Jessel M. R. in R. v. 
62 . 

Na s h  r e  Cary wherein he states that Maule J. must have 

intended the question as a joke. He states 

At any rate, if he did not mean to make 
a joke, he could only have been speaking 
of a strict legal right to the guardian-
ship of an illegitimate child. But even 
at common law there were many cases in 
which the right of the mother to the 
custody of her illegitimate child was 
recognized . . . her rights are also 
recognized by the Poor La�;·.;r \vhich imposes 
on her the liability to maintain her 
illegitimate child. But now the courts 
are Courts of Equity, as well as of the 
law, and the question is not to be decided 
with reference only to the legal rights 
which were formally considered in granting 
writs of h abeas c orp us where equity does 
consider the natural relationship not only of 
of the mother of an illegitimate child but 
of the putative father and the relations on 
the mother' s side. 

This statement was approved in B arnardo v. M cH ugh
6 3  

in 

which Lord Herschel states that regardless of the fact 

that the mother may not have been entitled as a legal 

guardian under common law the court in the exercise of 

its equitable jurisdiction will consider her rights as 

being superior to al� others unless it would be detrimental 

to the interests of the child. 

62 
(1 8 8 3) 10 Q.B. D. 4 54. 

6 3  
[1 891] A. C. 3 8 8. 
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It is apparent therefore that the Alberta statute 

has gone further than either the common law or the 

English statute law in specifically enacting that rights 

of guardianship .be extended to the mother of both legi­

timate and illegitimate childreno 

The New Zealand legislation has gone even further 

in extending the rights of guardianship to the father of 

an illegitimate infant if he was living with the mother 

at the time of the birth of the child. The New Zealand 

A c t  contemplates the situation in which the father and 

mother have lived together in a normal, stable and per­

manent family unit up to and including the birth of the 

child. In situations in which the position of the 

father of the illegitimate child is doubtful, the father 

is entitled to apply for declaration as to his guardian 

h. 
64 

s lp. 

64
cua rd i an s hip A m e n dm en t A c t, 1969 , S. N-2, 

s. 6A. 
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V 

THE GUARDIANSHIP OF THE ILLEGITIMATE CHILD 

The introduction to this paper discussed the 

possibility of extending natural guardianship to the 

father of an illegitimate child in certain circum­

stances which would have the effect of legitimizing 

the child . Pilly such amendment would fall within the 

provisions of the present section 3 9  of the D om e s t i c  

Re l a ti o n s  A c t .  

Such an amendment would obviously involve a 

major policy decision . 

Both the English common law and the continental 

law make a distinction between those children born into 

the family and those born outside it . Blackstone tells 

us that the influence of the church changed the illegi­

timate' s lot for the worse and that the illegitimate 

was subject to harsher treatment under the continental 

law as a result . 

. . it may well be that the divergence 
of English from continental law is due 
to no deeper cause than the subjection 
of England to kings who proudly traced 
their descent from a mighty bastard. 6 5  

English common law �as therefore relatively 

liberal towards the illegitimate child and Pollock and 

Maitland state that there was a very strong presumption 

of legitimacy and a strong repugnance of any inquiries 

6 5
Pollock & Maitland, H i s t o ry o f  En g l i s h  L aw 

39 7 (2nd ed . )  reissued by J. Milsom 1 9 68 . 
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into the paternity of a child. 

Blackstone was critical of any distinction 

between the legitimate and illegitimate child other than 

the disability to inhert , and it may safely be said that 

at the time of his writing there was little other 

distinction felt by the illegitimate child. As 

indicated previously, at the time Blackstone was 

writing the duties of the parent towards even his 

legitimate children were moral duties only , and thus 

even the legitimate child had few rights against his 

parents. It is only with the development of the 

substantive law that the divergence between the rights 

of the legitimate child and the illegitimate has occurred . 

The law with regard to the illegitimate child has simply 

not kept pace to the law relating to the legitimate . 

Progressive legislation has alleviated only some of 

the legal disadvantages of illegitimacy.
6 6  

The recent English legislation , while extending 

the right of the father of the illegitimate child to 

apply for custody, does not go so far as to extend to 

the father the guardianship of the infant illegitimate 

with all the rights and obligations attendant thereto. 

The procedure for application for maintenance is still 

distinct from the procedure involved for maintenance of 

legitimate children . Although the father of the illegitimate 

6 6  7 7  • t • I {,  v e g 1- 1.- m a c y  � L aw an d S o ci a l  P o l i cy, Harry D. 
Krause , 1971. 
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child may make application for custody under the 

provisions of the Guardi an s h ip o f  M i n ors A c t, 1971,
67 

the mother of the illegitimate child must still make 

application for maintenance against the putative 

father under the procedures set out in the A ffi l i a t i on 

Pr o c e e di n g s  A c t  of 1957.
68 

Under the English statute a person who , being 

the father of the illegitimate child and entitled to the 

child ' s  custody by virtue of a custody order, shall be 

treated as if he were the lawful father of the child.
69 

However if the father is unsuccessful in his application 

for custody, : or ,  if having custody he later loses custody , 

he also loses his status as the lawful father of the 

infant. It would appear therefore that this A c t  would 

not have an effect upon the A dop t i o n  A c t  of 1958
70 

in 

that his consent to an adoption is still not required, 

nor would he be entitled to notice of wardship proceedings. 

The possibility of the illegitimate child in those circum­

stances of attaining full status as a legitimate child 

is also seriously diminished. 

The Fam i l y  L aw R e form A c t, 1969, of England
71 

provides that on intestacy the illegitimate child and 

6 7
cuardi a n s hip o f  M i n o r s A c t ,  1971, s .  20 (2 ) . 

6 8
A ffi l i a t i o n Pr o c e e ding s A c t , 19 57 , s. 6 .  

69 
Sup ra� s. 14 ( 3) . 

70
1 & 8 Eliz. 2, c. 5. 

7 1  
19 69, c .,  46. 
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his parents are entitled to succeed to the estates of 

each other as if the child had been legitimate. This 

provision revokes the impediment in the law with 

respect to the illegitimate child which Blackstone 

described as being the only real distinction between 

legitimacy and illegitimacy. Having gone this far there 

would seem to be little reason for not extending the law 

even further by recognizing both parents as the natural 

guardians of their children whether legitimate or 

illegitimate for all purposes. 

The first problem which such an extension of the 

law would present is that of the identification of the 

father of the illegitimate child which of itself 

occupies sufficient concern to be worthy of independent 

j '  72 
stua1es. 

A second problem is whether as a matter of policy 

the extension of full parental powers to the father of 

the illegitimate child might have the effect of under­

mining the institution of marriage , although the idea 

of preserving this sanctity of marriage by sacrificing 

the rights of the illegitimate child has received much 

criticism. 

New Zealand legislation has attempted to abolish 

the status of illegitimacy although as Inglis states in 

his text book F am i ly Law ,
7 3 

the S t a t us o f  C h i l dr e n  A c t � 

72
The Law Commission. B lo o d T e s t s  an d t h e  Pr o o f  

o f  Pa t e r n i ty i n  Ci v i l Pro c e e di n g s �  196 8, England. 

7 3 • 
Sup r a� fn. 1 8 .  
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1 9 6 9 , wi l l  be j udged in l at er y e ar s  as to whether the 

equat ion o f  the l ega l p o s i tion o f  i l l eg i t ima te and 

l eg i tima t e  chi l dren do e s  tend to deva lue marriag e  and 

the ortho dox f ami ly s truc ture as i ns t i tut ions . 

The S ov i e ts when bu i ld i ng the ir ideal s ta t e  s ought 

to do away with s uch d i s tinc tions , but i n  1 9 4 4  they w ere 

forc ed to re cogni z e  by law c ert a i n  di f f eren c e s  b e tween 

chi ldren who s e  p arents wer e  marr i ed by l egal s tandard s ,  

that i s , h a d  regi s t ered their marri age, and tho s e  who s e  

paren t s  w ere no t recogn i z ed b y  the s tate a s  l ega l ly 

marr i ed b e c aus e o f  f a i l ure to r eg i s ter� 

In a l e ading work on IZlegitimaay� Henry Kraus e 7 4  

d i s cus s e s  a s urvey wh i ch was conduc ted i n  I l l ino i s  to 

mea s ur e  the popu lar wi l l ingnes s to acc ep t  b a s i c  change 

in the l aw of i l l egi timacy . Th e re s u lt s  o f  h i s  s urvey 

ind i c ated tha t the curren t  l aw on i l legi timacy i s  out 

o f  s tep w i th our time s and provided the fo l lowing s tati s ti c s: 

S eventy-e ight per c en t  o f  the p er s ons 
s urveyed would give the i l l eg i t imate 
equa l i ty in t erms o£ s upport r igh t s . 
S i xty- four p er c en t  would give the 
i l l eg i timate equa l i ty i n  terms o f  
i nheri tance rights . Ninety - f ive p er 
c en t  would provi de supp ort f or the 
c h i l d  b eyond the f ather' s  death . When 
in the intere s t  of the chi ld ,  e ighty ­
two p er c ent would gran t the f a th er 
vi s i ta tion righ t s  or c u s tody , even 
over the mo ther's ob j ec t i on . E ighty­
s ev en p er c en t  woul d  grant equa l i ty 

7 4  Sup ra, f n . 6 6 .  



under w el f are s ta tu te s , s uc h  a s  
Workmen Compen s a t i on Act s . E igh·ty­
s ix p er c en t  f avour a sub s tant i a l  
i nvolvemen t o f  pub l i c  authori ti e s  
in t erms o f  s a f eguarding a chi l d' s  
in tere s t  aga ins t the con f l i c ting 
i n tere s t  o f  i ts mother and f a th er . 
S eventy-ni ne per c ent favo ur we lfare 
approa c h  tha t  wou l d  a l l ow the i l l eg i ­
t imate mo ther to rear h er chi ld i n  
d e c ent f i nan c i a l  c ircums tan c e s . On ly 
twenty per c en t  be l i eved tha t 1avJs 
which d i s crimina ted ag ains t the 
i l l eg i t ima t e  are a s ec tor to di s­
courage promi s cu i ty and s eventy- f ive 
p er c en t  b e l i eved that promi s cu i ty 
wo uld b e  che cked more e f f ec t ively i f  
a s ubstan t i a l  r e s pon s ib i l i ty wou l d  
b e  p l ac e d  o n  ill eg i tima te f a ther s . 
Ninety- s i x  per c ent felt tha t the 
l aws s hou l d  no t d i s advantage a chi ld 
by reas on of i ts i l legitimat e  birth 
and twenty per c en t  would pun i sh 
i l l eg i tima te paren t s  f or th e crime 
of nba s tardy " . 7 5 

4 2  

A s ub committee o f  the Comm i s s ion o f  Human Rights 

o f  the Un i ted Na tions adop ted a s tatement on "Genera l 

Prin c i p l e s  o f  Equa l i ty and Nondi s criminati on in Re spect 

of P ers ons born o ut of Wedloc k " wh ich d emands tha t "every 

p er s on , onc e hi s a f f i liat ion has b e en e s tab l i shed , 

s ha l l  have the s ame lega l s ta tu s  a s  a p erson borne in 

wedlock11•
7 6 

Many countr i e s have a lrea dy granted 

7 5 Sup ra� Fn . 6 6 , p .  1 7 4.  
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s ubs tan t i a l ly equal r i ght s to the i l le g i t ima t e. Bo th 

Norway a nd Denmark have l eg i s l a t i o n  wh ich subs tant i a l ly 

abo l i s he s a l l  r ema i ni ng d i s t i nc t ions between l eg i t imate 

and i l le g i tima te c hi l dren and f ur ther r e forms are 

p end ing in Sweden in t h i s  r egard . The co n s t i tut ion o f  

G ermany demand s e qua l i ty f o r  the i l legi timat e  and the 

Au s tr i an government has propo s ed a B i l l that would 

rea l i z e  s ub s tanti al equa l i ty . In add i tion many countr i e s  

o f  Latin Ameri c a  have prov i s ions for leg a l  equa l i ty 

o f  l eg i tima te and i l leg i tima te c h i ldren . Thi s tr end 

towards equal i ty a l s o  extend s  to e a s tern Europe whe r e  

a number o f  e a s tern Eur ope an coun tr i e s  hav e  con s t i tut i ona l 

and s ta tutory provi s i on s  whi ch gran t equa l o r  n e a r ly equa l 

r ights to the chi ld borne out o f  wedloc k .
7 7  

The resul t o f  thi s  equa l i ty i s  tha t both par ents 

are equa l l y  ob l igated t o  provide maintenanc e and educ ation 

f o r  the i r  infan t  chi ld and th i s  obl igat ion is divided 

b e tween the two p ar ents i n  proportion to the i r  f i nanc i a l  

mean s . The i l le g i tima t e  chi ld i s  equa l ly enti t led to 

inhe r i t  from b o th paren t s  and i s  there f o r e  on an equal 

s ta tus w i th leg i t imate chi ldren o f  the p ar ents . 

The third prob l em whi c h  an exten s ion o f  the law 

i n  thi s  ar ea would enco unter is the pre s umption whi c h  the 

cour t s  have adop ted that the unma rr i ed mo th e r  has a 

p rima fac i e  r i ght to the cus tody o f  he r chi ld . Lega l 

recogni tion of the f a c t  tha t the mother and . f a ther o f  

b o th i l l egi timat e  and l e� i t imat e  chi ldren ar e equal 

7 7  Krau s e ,  s upra�  f n . 6 6 ,  p .  1 79 .  
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j o int guardians wou ld s erio u s ly undermi ne thi s pre sumption 

in favo ur of the mother . 

Kraus e i n  h i s  t ext I l l e g i timacy:  Law an d S o c i a l  

Po l i cy s tate s tha t  the unwed mother has primary r ights 

to the chi ld's cus tody a l though both paren t s  share a 

l e g a l  o b l igation to rear the c hi l d  and give i t  educ a t ion . 

Accord ing to Kraus e i t  wou l d  app ear tha t i n  the 

rights of the mo ther to the cus tody of an i l l e g i t ima te 

chi ld are a l i tt l e  more equal than tho s e  o f  the fath er . 

I t  i s  s ubmi tted that by extend ing t he theory o f  

natura l  guard i an s hip t o  the fa ther o f  the i l l eg i t imat e 

c hi ld , the mother's right to cus tody n e ed no t b e  

abrogated exc ep t in tho s e  c ircums tan c e s  i n  whi ch the 

tes t  of the we l f are of the child c l e arly demand s  that 

the cus to dy b e  granted to the f atherc 

I f  we are to a c c ep t  the te s t  o f  the we l f ar e  o f  

the chi l d  a s  b e i ng the paramount c on s ideration i n  any 

cus tody pro c e ed i ng the que s ti o n  mus t  ari s e  a s  to the 

reason the cour t s  are inc l ined to extend a s tro nger righ t  

o f  cus to dy t o  t h e  mother o f  the i l l eg i t imate c hi ld .  The 

an swer s ure ly i s  no t re la t ed to the wel f are of the chi ld . 

·r f we a c c ept the theory tha t in the c a s e  o f  

divorc e d  paren t s  o f  the l e g i t imate chi ld, the ir right s , 

in the ab sence o f  mi s conduct, are equa l with respect to 

the c ar e, nurtur e , edu c a t i on and w e l f are o f  the chi ld , 

wi th the exc ept i on that one o f  them has legal cus tody 

and the o ther mere ly v i s i tati on r i gh t s , can we not app ly 
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this s ame theory to unmarr i ed pa rent s .
7 8  

The di ff i c u lty 

li s that whi le s ome j ur i sdi ct i on s  ac c ept the theory that 

an o rder o f  custody do e s  not curtail a ll parental rights,
7 9  

other s ho l d  that an order o f  custo dy repr e s ent s the s um 

total o f  a l l  "r i ghts" to the ch i ld .  It i s  submitted 

that thi s l atter theory equates an order o f  custody with 

an order o f  adoption. If thi s  l atter theory i s  accepted 

it woul d  be extreme ly dif f i cu lt to imp l ement l egi s lation 

whereby the r i ghts of th e f ather of the i l l e g i  t ima·te 

wou ld be given e ffect ive reco gniti on& However ,  by 

a c c epting the former theory , and re cogni z ing a bro ader 

parenta l author ity in the form of natur a l  guardian ship, 

o f  whi ch the r ight to custo dy i s  on ly one facet, it i s  

s ubmi t·ted that e ff ective l e gis l ation could be imp l emented 

which would extend a c erta in status to the father and 

wou ld inc lude a bund l e  of ri ghts and respo nsibi liti e s. 

In the recent c a s e  o f  Re  Lou before th e Nova 
. 80 

'11' h . S cot 1 a  Supreme Co urt Gl 1 s  J. state s t at a court 1 n  

the exerc i s e  o f  equ ity c an a n d  shoul d r ecogni z e  some 

r i ght in the f ather of an i l l egitimate child to custody 

and i f  in the we l fare o f  the chi ld it may award custody 

o f  it to h im .  That r i g h t  may be st b e  ref e rred t o  a s  

natura l  guar d i an s h ip . 

In v i ew o f  the underly i ng pre sumption i n  custo dy 

d i sput e s  that the we l f ar e  o f  the chi l d  s ha l l  be the 

7 8  A n g e l v. Ang e l  14 9 N . E . 2 nd 5 4 1 .  

7 9
rn Re Downo Es t a t e , 2 8 4  N . Y . S .  2 7 0; i n  R e  

Dan i e l s  Es ta te,  8 3  N . Y . S .  2 nd 7 5 2 . 

80 . 
( 19 7 2 )  6 R . F . L . ,  p .  2 8 7. 
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p aramount con s i deration f o r  the cour t, i t  i s  ubmi t ted 

tha t  ther e  s hould b e  l i tt l e he s i tancy i n  imp l ement i ng 

legi s la t i on which would give equa l s ta tus to bo th par en t s . 

T ak i ng thi s step would b e  very s imi l ar to the s tep t ha t  

was taken i n  Eng l and o n e  hundred y e a r s  a g o  when l egis lation 

wa s enac ted equating the r i ght s  o f  the mother of the 

l eg i timat e  chi ld wi th tho s e  o f  the f ather . 

Cas e law in Canada i ndi c a t e s tha t the natural 

mother of the i l le g i timate pr e s en tly s tand s in a d i f ferent 

and high e r  pos i t i on i n  r e spe c t  of cus tody than do e s  the 

f a ther . In Logu e v .  B urre l l
81 

i n  the Onta r i o  Cour t o f  

App eal , S chro eder J.A. s tated tha t  

., .. . t o  abr o g a te the l aw whi ch gives 
the mo ther o f  an illegi timate chi l d  
p r i ma fa c i e r ight s t o  i t s  custody , 
l eg i s lat i o n  de s i gned to a c h i eve thi s 
end would have to b e  co ached i n  
languag e whi ch l eaves n o  doubt a s  to 
the l eg i s lative i ntent to i nterfer e  
w i th wel l - s ettled p r i ncip l e s  governing 
th at r i ght . 

I t  i s  s ubmi tted the l e g i s l a t i on coul d  b e  ena c t ed 

whi c h  wou l d  a chi eve th i s  end and which woul d  h ave the 

e f f ec t  not o n ly of extend ing to the natura l f a ther o f  

the i l l eg i timate chi ld equa l r ight s t o  i t s  cus tody but 

would as well be a me an s o f  s ec ur i ng equa l s ta tu s  for 

the i l l e g i tima te chi ld wi th l e g i t imate c hi ldr en of the 

f a ther and thereby g ive ful l r i gh t s  and o b l £g a t i ons 

b e tween f a ther and chi ld . 

8 1  3 R. F . L . 6 3. 
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A r ecent s tudy by Pro f e s s o r  Cru i k shank o f  the 
. . f . . 1 1 b. 82 . f f Un 1vers 1 ty o Br 1 t1 s 1 Co urn 1 a  argue s 1n avour o 

the extens ion o f  the put a t ive f a ther ' s  r i gh t s  to h i s  

i l l eg i t ima te child . 

There c an b e  no doub t tha t leg i s la tion 
whi ch encourage s the f a ther to a c c ept 
r e s po n s ib i l i t i e s  should contain c o r r e s ­
pond ing r i ghts.. But b eyond the n ar rowne s s  
o f  l e ga l i ti e s, there a r e  human r ea s on s  for 
g iv ing the put a t ive f a ther a chanc e to 
know his chi l d . The i nc reas i ng a c c ep tab i l i ty 
o f  non-ma r i tal uni ons, communal l i f e  s ty l e s, 
and the ro l e-con s c i ousness o f  women ar e a l l  
c ontr ibuting t o  a n  expand ing c o n c e p t  of 
the unwed fa·ther a s  a c h i ld rear i ng f i gur e. 
Casework s tud i e s  in the Un i ted S ta·t e s  s hoi,v 
that the f a the r and mo ther o f  an i l l eg i t imate 
chi ld o f ten have a mean i ngful r e l a t ionsh ip. 
The father's i nter e s t  and c o ncern f o r  his 
c h i l d  i s  sub s tanti a l  and hi s p a r t i c ipat i on 
in dec i s ion making is worthy of cons iderat i on . 
Rather than have the law imp o s e  a shot-gun 
marr iage upon the conc ern ed putative father, 
our leg i s l a tion should b e  providing him 
r ights whi c h  need not be i na l i enab l e, but 
which would a t  l e a s t  accord h im a f a i r  
opp o r tunity t o  c a r e  f o r  h i s child . 

Cru i k shank p o i n t s  to the facb that by r emoving 

the s tatus of i l legi tima cy from the ch i ld , the chi l d's 

dis ab i l i ti e s  as an i l l eg i t imat e  wou l d  a l s o van i s h  a s  

wo uld the d i s ab i l i t i e s  o f  the putative f a ther . 

C onver s e ly ,  by r emovi ng the di s ab i l i t i e s  between 

the illeg i timate ch i ld and h i s  f ather wou ld he no t 

82 Forgo t ten  Fa th e r s : 
F a t h e r  i n  Can a da , 7 R . F . L., 

Th e Rig h ts of  t h e  Pu ta tive 
p .  1 .. 
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ther eby a ttain the s ame s ta tus a s  the l e g i t imat e  chi l d ?  
1And could no t the s e  di s ab i l i ti e s  b e  removed b y  ve s ting 

the f ather wi th ful l r i ght s and duti es o f  natur a l  

guardi an s hip , or p ar en t a l  author i ty ?  

Cruikshank urg e s  a r e form o f  the l aw t o  enab l e  

a putat iv e  father t o  apply f o r  cus tody. He d i smi s s e s  the 

idea tha t the put ative fa ther mi ght attain l ega l rights 

to his i l legi t imate infant by way of gua r d i ans h ip 

p ro c eed i ng s  b ecau s e  he f ee l s  there i s  l i t t l e  l i k e l ihood 

of the f a ther s uc c eeding on a guard i an s hip app l i ca t ion 

and he r e fe r s  to the New Zea land s tatutes a s  introduc ing 

a "unique c oncept o f  guardians h ip" .. 

However Cru i cks hank urg e s  r epe a tedly advancemen t 

o f  the putative f ather's r igh ts p ar t i cu l arly with r e gard 

to the r igh t to be noti f ied of adop ti on pro c e edings, 

neg lect proceedi ng s  and cus tody proceedings and the 

opportu n i ty to be he ard at a l l  of t he s e  p roc eed i ng s .  

An exten s ion o f  the r i g ht to app ly for cus tody to the 

putative f a ther does not , it is s ubmi tted , ent a i l  the 

mo r e  ext en s ive powers of guardi an s h ip i n  r e spec t  to the 

r i ght to be kept adv i s e d  of the w e l f a r e  of the chi ld . 

In order for the f a ther o f  the i l l e g i t imat e to a s sume 

the c lo ak of p ar en ta l  authori ty to i t s  ful l e s t extent 

he mus t  be ves ted wi th s ome spec i f i c  autho r i ty . The f ather 

o f  the legi t ima t e  chi ld a s s umes thi s  c lo ak by mar rying 

the mothe r ; the mo ther a s s ume s i t  by b e ar ing the ch i ld; 

the puta tive f a ther mu s t ·a l s o  a s s ume i t  by s ome overt 

act and it is  s ug g e s ted tha t  a dec l ara t i o n  o f  natur a l  

guard i an ship would b e  t h e  mo s t  l o g i c a l  ac t .  
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The as s ump ti on o f  natur a l  guardi an s hip would 

o f  c o ur s e  a lways be sub j e ct to the ul t imat e  contr o l  

o f  the cour t  a s  p ar e n s  p atri a e . 

Kraus e ,  i n  h i s  text on i l l eg i tima c y , d i s c u s s e s  

the f ath er- ch i ld r e l a tion ship i n  a n  attemp t t o  de t ermine 

whe ther there is a fundamenta l 'di s t inc t i on b e tween th at 

r e lationship and the mo th er -chi l d  r e lati o n s h ip with 

r egard to the i l legi t ima te� The a rgumen t  had b e en po s ed 

in Levy v .  Loui s i an a8 3  
wh i c h  vi ew e d  the f athe r - c h i l d  

r e la t i on s h ip a s  b e ing more vi tal ly i nvo lved with t he 

legi s l a tive purpo s e  o f  protec t i ng the f ami ly uni t  than 

th a t  of the mo th er - ch i ld r ela t i o ns h ip, the as s umpt ion 

b e i ng th a t  by d eny ing the i l l e g i t ima te c h i ld the r ight 

to a l eg a l  r e l a t i ons hip with i t s  f a the r the ins ti tute 

o f  the f am i ly wi l l  b e  protected bec ause i t  will 

d i scourage b r i nging chi ldren into the wor l d  o ut o f  

wedlock. Kr aus e however d i smi s s e s  that argument and 

s tates tha t "it i s  mo s t  doub t 

. . .  i t  i s  mo s t  doub t fu l  th at th ere 
is an e f fec tive connect ion b e tween 
the l eg i s la tive s ti gma o f  i l l e g i ti­
macy and the s tate's purpo s e  o f  
encourag ing marr iage and d i s cour ag i ng 
promi s cu i ty . 84 

Concern i s  expre s sed a s  to the e f f e c t  th e gran t i ng 

o f  a fu l l  legal r e lation s h ip to an i l l e g i t imat e  chi ld 

83 39 1 u. s. 6 8. 

8 4  Kraus e ,  s upra3 fn. 6 6 .  
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w i t h  i t s  f a ther would have on the legi t imate f ami ly o f  

the fa ther . Thi s argument can b e  met w i th the que s t i on 

o f  whe ther there i s  a ny d i s tinc t io n  between the l e g i t imate 

f ami ly o f  the father s h a r i ng on a n  equal foo ting wi th 

h i s  il leg i tima te o f f spr i ng and the i r  sharing wi th hi s 

chi ldr en f r om a pr eviou s mar r i a g e  i n  i::ht� cbli g a t i o n s  

o f  t h e  fa ther to ·them . 

Ano ther que s ti o n  tha t i s  r a i s ed i s  whe ther the 

f a ther shou ld be g iven s ome cho i c e  as to the c hi ld's 

s ta tu s  and i t s  cons equent r e l a t ions hip with him. The 

c oncep t  tha t o ne per s on may det ermine the s ta tu s  o f  

ano ther i n  term s  o f  hi s own conven ience i s  r epugnant. 

The argument mi gh t  a l s o be advanced tha t  the abi l i ty of 

the father to exer c i s e  this c ho i c e  may be contrary to 

both fede r a l  a nd provincia l  Bi l l  of Right s .
85 

One might argue that by extendi ng f ul l  obli gations 

to the na tura l  f a ther of the i l l eg i tima t e  chi ld the 

e f fe c t  may be to encour a g e  mor e  r e spons i b l e  f athe r i ng 

i f  a pro spe ct iv e  f a th er wer e  aware that any progeny he 

may pro c r e at e  wi l l  be identi f i ed w i th him , not o n ly 

through the f o rm o f  a s ec r e tive pa tern i ty s u i t  but 

through the impo s i ti on o f  full pa ter nal r e spons ib i l i ty . 

I t  i s  submi tted that the ma j or prob l em to b e  

overcome i n  any at tempt to equate th e s tatus o f  the 

i l legi tima te with the l eg i tima te is the a s c�rt a i nment 

.of the f a ther ; i t  mus t  b e  accepted tha t i t  wi l l  no t be 

8 5
cana di a n  Bi l l  of Rig h ts,  8-9 E l i z ab et h  I I , c .  4 4 , 

( Canada ) . Alb e rta Bi l l  o f  Right s , R . S . A. 1 9 7 2, c .  1 .  
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po s s i ble in every s i tua tion to a s ce r ta i n  the f a ther 

a nd there will be c a s e s  in whi ch i t  may no t be d e s irabl e  

t o  a s certa in th e patern i ty o f  a chi l d  a s, f or example, 

in inc e s t  or rape ca s es .  

Thi s problem o f  identi f i c a ti on may b e  a va l i d  

a r gument against extending t o  the putat ive f ather the 

s imp le r i ght to apply for c u s to dy or a cc e s s  to h i s  

i lleg i t ima te c h i ld . What s tandard o f  proo f o f  p atern i ty 

i s  the cus tody cour t to a c c ep t  and what f orm do e s  the 

inqu i ry i nto pa tern i ty take? Do es the c ourt a lway s 

have j ur i sdi ction to make a declaration o f  p atern i ty 

a s  in the ca s e  o f  an appl i cation for cu s tody b e f o r e  

the Family Court? Are w e  go ing to a c c ept the po s i ti on 

o f  th e English courts i n  extendi ng to th e father t he 

r i ght to apply for c u s to dy in one f orum but i n s i s ting 

that the mo ther take ma i nt enance proc eeding s  to another? 

I t  i s  s ubmi tted that the b etter s olution would 

be to provide for e i ther a p r e l imina ry pro c e ed ing or 

for a p r e l iminary pre sumpti o n  to ar i s e which would 

d etermine for a l l  purpo s e s  that the fath er i s  the lawfu l 

f a ther o f  the chi ld , whi c h  f ind ing would enabl e  him to 

apply for cu s to dy and the mo ther to apply for ma i nt enance 

a nd the child to be g iven an equal s tatu s  with hi s l e g i ­

t imate chi ldren and a l l  p a r t s  o f  equa l r ights o f  i nher i tance .  

RECOMMENDATION #3 

IT IS RECOMMENDED THAT  THE F OLLOWING TYPE 
OF LEGISLATIONB6 MIGHT BE IMPLEMENTED TO  

8 6credi t mus t  b e  g�ven to Kr au s e  and the New 
Zea land leg i s la tur e f rom whom the s e  idea s or i g i nated . 



PRECEDE OR REPLA CE SECTION 3 9  OF THE 
D OMESTIC RELATIONS A CT :  

STA TUS OF CHILDREN 

(1 ) F OR A L L  PURPOSES OF THE LA W OF 
A LBERTA THE RELATIONSHIP BETWEEN 
EVERY PERSON A ND HIS MOTHER A ND 
FATHER SHALL BE  DETERMINED IRRE­
SPECTIVE OF WHETHER THE FA THER 
A ND MOTHER ARE OR HA VE ,BEEN 
MARRIED TO EA CH OTHER A ND A LL OTHER 
RELATIONSHIPS SHALL B E  DETERMINED 
A CCORDINGLY. 

(2) A CHILD'S RELA TIONSHIP TO ITS 
MOTHER IS ESTA BLISHED B Y  ITS B IRTH 
TO  HER . 

(3) A MAN IS PRESUMED TO  BE  THE FATHER 
OF A CHILD, 

(a) IF HE A ND THE MOTHER OF THE 
CHILD WERE MARRIED TO  EA CH 
O THER AT �f.lHE TIME OF ITS 
CONCEPTION OR A T  A S UBSEQUENT 
TIME; OR 

(b) IF HE AND THE MOTHER OF THE 
CHILD HA VE A CKNOWLEDGED THA T 
HE IS THE FATHER OF  THE CHILD; 
OR 

(c) IF THE COUR T  HAS DECLARED THA T 
HE IS THE FATHER OF THE CHILD 
P URSUANT TO AN APPLICA TION UNDER 
THE PRO VISIONS OF SECTION 4 OF 
THIS A CT; OR 

(d) IF A NY COURT OUTSIDE THE PRO VINCE 
OF ALBERTA HAS DECLARED HIM TO BE 
THE FATHER OF THE CHILD . 

( 4) AN A PPLICA TION FOR A DECLARA TION OF 
PATERNITY PURSUA NT TO SECTION 2 (c) MAY 
BE MA DE BY, 

(a) THE PERSON CLAIMING TO  BE THE 
FA THER OF -THE CHILD; 

5 2  



(b ) THE MOTHER OF THE CHILD; OR 

(c) THE CHILD� OR WITH THE LEA VE 
OF THE COURT� A NYONE ON THE 
CHILD'S B EHALF . 

(5) A PRESUMPTION A RISING UNDER SECTION 
3 AS TO THE PATERNITY OF THE CHILD 
MAY IN ANY CIVIL PROCEEDINGS B E  
REB UTTED BY  EVIDENCE WHICH SHOWS 
THAT IT IS MORE PROBABLE THA N  N OT THAT 
THA T PERS ON IS NOT THE FA THER OF 
THE CHILD� AND IT SHALL NOT BE 
NECESSARY TO PRO VE THAT  FA CT BEYOND 
REA SONA BLE DO UBT IN ORDER TO REB UT 
THE PRESUMPTION . 

53 

( Th i s  s e c tion was bo rrowed from the Family Law 

Refo rm A c t  o f  Eng land 1 9 6 9 . )  

Provi s i on s  r e lating t o  the pro cur i ng o f  b lood 

s amp l e s  and o ther f o rms of evi dence be accepted as 

pro o f  o f  patern i ty could b e  i n s erted at th i s  p o i nt. 

RECOMMENDA TION # 4  

G UARDIANSHIP 

UNLESS OTHERWISE ORDERED BY THE CO URT THE 
MOTHER A ND FA THER OF A MINOR CHILD SHA LL 
BE JOINT G UA RDIANS OF THE CHILD� A ND IF 
NO PRESUMPTION OF PA TERNITY A RISES 
PURSUANT TO SECTION 3� THE MOTHER OF 
THE CHILD SHA LL BE THE S OLE GUA RDIA N  
O F  THE CHILD . 

Sec tio·n 4 0  

S e ction 4 0  o f  the D om e s ti c  Re l a t i o n s  A ct i s  a 

r e - en ac tment o f  the Ab o li ti on  of  t he O l d  T e nure s A c t ,  
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1 6 6 0.
8 7  

Tha t A ct en ab led a f a ther o f  an i nfant und er 

t he age of 21 y e a r s  to appo int a guardi an of the ch i ld 

a f ter h i s  death and tha t app ointment wa s e f f e c t ive 

even a ga i n s t the c l a im of the mo the r  o f  the i nf an t  for 

the cus tody of the c h i l d. S ec ti o n  40 o f  our A c t  permi t s  

e i ther the mother o r  f a ther to app o i n t  a guard i an o f  

the infant a f te r  the death o f  the paren t  and th e guardian 

appo in ted i s  deemed to b e  a jo i n t  guardi an w i th the 

s urviving paren t. A guardian appo i n ted pur s uant to thi s  

p rovi s i on i s  deemed at common la'v to b e  guard ian o f  
8 8  b o th the pe r s on and the e s ta te o f  the i nf ant. The 

res u l t  was tha t the t e s tamen tary guar d i an s tood i n  a 

pecul i ar p o s i ti o n  to the n a tura l p ar en t  o f  the c h i ld , 

in that the parent o f  the chi ld w a s  no t deemed to b e  

guard i an o f  the e s tate o f  h i s  infant. Thi s  s e c t i on mus t  

however b e  r ead i n  c onjunction w i th s ec t i o n  5 2  o f  the 

D om e s ti c  Rel a tions  Ac t wh i c h  r equ i r e s  a guard ian o f  

t h e  e s tate o f  an infan t  t o  furn i sh s ecur i ty a s  may b e  

ordered b y  the c ourt. 

I t  h a s  b een held r e c en tly that in New Brun swic k ,  

whi ch has n o  s ta tutory prov i s i on s  s im i l ar to s ec tion 40 , 

the Ab o li t i on  o f  O ld T enur e s  A c t  o f  1 6 6 0  i s  no t i n  f or c e  

and ther efore the appo intmen t o f  a t e s t amentary guard ian 
89 

has no legal e f f e c t. 

8 7  

8 8  

12 Can. I I , c .  2 4. 

In Re A n drews,  8 Q. B. 15 3. Ta lb o t  v. Th e Ear l 
o f  ShPew s b ury, 4 My. & Cr. 6 7 3. Arn o t t  v. B le a s da l e ,  4 
Rm. 3 8 7. 

89 
S c o tt  v. S c o t t, 15 D. L . R .  ( 3d )  3 7 4. 
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The studie s prepared by the F ami ly Law Pro j e c t  

,o f the Ontario Law Re f orm Commi s sion recommend ed that 
I 
the o f f i c e  o f  te s tamen tary gua rdian b e  r e s to r e d  by 

s tatu te in Onta r i o  so tha t  ei ther or both p ar en t s  may 

appo int a guar dian o f  the i r  i n f an t  chi l dr en by deed 

or wi l l . Author i ty to appo i nt a t e s·tamentary guardi an 

in On tar i o  wa s r epea l ed i n  19 23 a l though other legi s la tion 

in Ontar i o  l e f t  the l aw in s ome doub t.
90 

A r e c en t  S a s katchewan c a s e
91 

h e ld that no twi th­

s tand ing the appo intmen t  by the wi f e  of a t e s t amentary 

gua r d i an upon her d e a th tha t the r i gh t  of th e natural 

f a th er to the cu s tody of thi s  chi ld wa s no t to b e  

l ightly inter f er ed w i th wh en the ch i ld's wel fare wou l d  

no t be endanger ed by granting c ustody t o  t h e  fa ther . 

The Que en's Bench in that c ase did no t appear to 

cons ider the prov i s i on of s ection 23 o f  the Infants 

A c t o f  Sa skatchewan
92 

where in i t  is provided tha t a 

tes tamentary guard i an sha ll act j o i ntly with the 

s urvivi ng parent . The court o n ly cons ider ed the na tural 

r ights o f  the f a ther a s  be i ng paramount to a l l  o ther s 

unl e s s  very s er i o u s  and importan t  rea s o ns r eq u i r ed that 

his r i ghts b e  d i s r e garded . The e f f e c t  of thi s  de c i s i o n  

may s er i ou s ly unde rmi ne the power ·to app o i nt te s tamentary 

guardi an s  p ar t i cu l ar ly i n  tho s e  ca s e s  in whi ch the p a r ent 

90 Comp are Re Doy l e [l943] O . W . N .  119 and Re McP he r s o n  
Es t a t e  [1945] O . W . N .  533. 

91L o ew e n  v .  Rau e t  ux . [1972]  3 W .. W . R .  8 .  · 

9 2  
T . D . D .  19 6 5 ,  c .  342. 
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are s epa rated o r  divorc ed pr i or to the death o f  the 

spous e .  If the court wer e  to cons ider the te s tamentary 

guard i an a s  s tand ing i n  the s hoe s o f  the dec e a s ed 

parent i t  s hould no t b e  nec es s ary for the cour t to 

g ive the r i ghts of the natur a l  parent any pri o ri ty but 

r ather should be co nc erned o n ly with the we l far e of 

t he child . I f  the provi s ions o f  s ec tion 4 0  a r e  to b e  

g iven any wei ght i n  that the p e r s o n  appo inted gua r d i an 

o f  the i nf ant s h a l l  a c t  j o i ntly wi th the other paren t ,  

there s hould b e  n o  d i s t i nc t i on between a n  app l ic a tion 

for cus tody between t e s tamen tary guardians and p ar en t  

a nd a n  app l i c a tio n f o r  c u s to dy b e tween p arent s, both 

o f  whom a r e  equal j o in t  guard i an s  o f  the infant . 

O f  ma j o r c oncern to the provi s ions o f  P ar t  7 o f  

the Dom e s tic Re l a tio ns Act i s  the interpreta t i on of 

the wo rd "par ent " .  

I f  we are to a c c ept the j udgmen t o f  Jus t i c e  

S in c l a i r  in the r e c en t  unrepo r t ed deci s i on o f  Whi t e  v .  

Barr e t t  i t  wou ld app e ar that notwi thstanding the p re s en t  

p rov i s ions o f  s ec t i on 3 9  o f  t h e  Dom e s t ic R e l a t i on s  Act 

the f ather of the i l l e g i t imate chi ld may appo int a t e s t a ­

mentary guard i an . I t  i s  i ncongruo u s  tha t a l t hough the 

f a th er o f  the i l legi timate chi ld c annot pr e s ently b ec ome 

guardian o f  the infant dur i ng his l i f etime he should be 

ent i t led to app o i nt a gua r d i an to a c t  upon h i s  death . 

I t  i s  s ubmi tted that th i s  i s  a ma j or argum ent 

again s t i nterpreting the term "par en t" throughout'the 

prov i s ions of the Dom e s tic R e la ti ons  Act to inc lude 

t he f a ther of the i l l eg i t imate c h i ldc 
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However , in l ight o f  the r ec omn1endations that 

have b e en made i n  thi s p aper that the p rovi s ions o f  

the Dom e s t i c  Re lat i o n s  A c t  b e  extended t o  enab le the 

f a ther o f  the i ll egi t imate chi l d  to a s sume the func t i on s  

o f  guardi an it i s  co n s i dered that i t  would b e  appr opr i at e  

t o  enab le s u c h  a f a ther t o  make a te s tamentary app o i nt­

men t under the provi s i ons of s ec t ion 4 0 . 

I t  wou ld appe ar that an appo intment pur suant 

to s e c ti on 4 0  would be a va l i d  appo i ntment notwiths tanding 

an o r de r  of temporary wards hip under the provi s i on s  o f  

the Chi l d  We lfare A c t . 

The Br i t i s h  Columbi a  Supreme Court r e c en t ly 

he ld
93 

tha t  a tempo rary gua r d i an s h ip o rder under the 

Pr o te c ti o n  of Chi ldre n A c t  o f  B r i ti s h  Co lumb i a  did not 

p r event the f a ther from appo inting the matern a l  grand ­

p aren t s  a s  guard i ans o f  the i nfant by deed . The Equ a l 

Guardi an s h ip of  Infan ts  A c t  o f  Br i ti s h  Co luriliia enab l e s  

a parent t o  appoint b y  indenture another p er so n  t o  b e  

guardian o f  the in fant and to a s s ume the dut y o f  a 

p arent toward s  the i nf an t  and in the c a s e  i n  p o int the 

f a the r , who was not d ecea s ed ,  had made the appo intmen·t 

s ub s equent to temporary order o f  guar d i an s h ip under the 

Pro t e c ti on of Chi l dr en A c t. However Dohm M. J .  of the 

Br i ti s h  Co lumb i a  Supreme Cour t he ld i n  that ca s e  that 

equi ty would neverthe l e s s p r eva i l and he directed that 

the ch i ld b e  d e l ivered to the gr andp ar ents as l ega l 

guard i an s . 

93 Re Wo o d  R . F . L . , vo l . 5 ,  25 . 



58 

Our Chi l d  We lfa r e  A a t9 4 
p rovide s in s ec t io n  3 1  

that no twiths tanding the Dom e s ti c  Re l a t i o n s  A c t  an 

i nfant who i s  a temp o rary ward of the Crown i s  under 

the guard i an ship of the D i r ec to r  of the Chi l d  We l f are 

to the exclu s i o n  o f  any o ther guardian. Al though thi s 

s e c tion would prec lude the t e s tament ary guardi an f rom 

a s suming the r i ght s and ob l ig at i on s  of a guard i an , it 

doe s not prec l ude the appo intment o f  the guardian a s  

s u c h  and upon the comp l e t i on o f  t h e  temp o r ar y  ward s h ip 

the Direc to r
_

may r e turn the ch i ld to the t e s tamentary 

guardian. 

One o f  the maj or c onc erns a r i s i ng under thi s 

s e c t i on i s  the appoi ntment o f  te stamentary guardi an by 

a par ent who do e s  not have l awful cus tody o f  the c hi ld 

a t  the time o f  h i s deatho 

I t  i s  submi t t e d  that in a c a s e  whe r e  p arents wer e  

s ep ar ated o r  d ivo r c ed a n d  a custody o r d e r  ha s depr ive d 

one p ar en t  o f  the cus tody o f  the i n f ant , the o rd e r  in 

i t s e l f  s hould not dep r i ve that parent of the power to 

m ak e  a te s tamentary app o i ntment o f  guar d i a n s hip. The 

c u stody order d i d  not deprive t he p arent of guardi an s h ip 

but merely o f  the phy s i c al custody o f  t he c h i ld w i t h  the 

r ight to supervi s e  to a c ertain extent the upbr i ng ing o f  

t he chi ld. I t  i s  s ubm i t ted that in tho s e  c ircum stanc e s  

i t  may b e  p r e f er ab l e  t o  enab l e  the p arent t o  make a 

t e s t amentary app o intmen t  to en sur e the s up ervi s io n  o f  the 

c h i ld a f t e r  h i s death . 

9 4  
R . S . A .  1 970 , c. 4 5 , s. 3 1 . 
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However ,  in t ho s e  s i tuati on s in whi c h  the p ar ent 

ha s b een dep r i ved o f  hi s parental author i ty a s  in c a s e s  

o f  p ermanent wardship orde r s  o r  i n  cas e s  o f  adopt ion o r  

i n  c a s e s  in whi c h  h e  ha s b e e n  dec l ared to b e  an unf i t  

p arent a nd hi s n atura l  guard ianship thereby d ive s ted, 

that he s hould no l onger h ave t he power to make t h i s 

appointm ent . 

RECOMMENDATION #5 

IT IS THEREFORE RECOMMENDED THA 11 SECT ION 
40  BE AMENDED BY REPLACING THE TERM 
"PARENT" 01ITH THE PHRASE "PERSON HA VING 
LA WFUL GUARDIANSHIP". 

S uch an amendmen t  would a l s o  permi t  o ther p e r s o n s  

who have been a warded guardian s hip o f  a c h i l d  to make 

tes tamentary appo intmen t s  of g uard i an s . 

RECOMMENDA TION #6 

IT IS SUGGESTED THAT THE LEGISLA TION MIGHT 
TA KE THE FOLLOWING F ORM :  

TESTAMENTARY GUARDIA N 

{1 ) A NY PERSON HA VING LEGA L GUARDIANSHIP 
OF AN INFANT MAY BY WILL A PPOINT 
A NOTHER PERS ON TO BE GUARDIAN OF THE 
INFANT AFTER THE DEA TH OF THE AFORE­
MENTIONED G UARDIAN. 

(2) THE PERSON SO A PPOINTED GUARDIAN OF 
THE INFANT SHA LL BE  REFERRED TO  AS 
A TESTAMENTARY GUARDIAN A ND SHA LL 
A CT J OINTLY WITH A NY OTHER GUARDIA N 
OF THE INFANT . 
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I t  h a s  b e en he l d  tha t an appo i ntment o f  a 

te stamentary guard i an rende r s  i t  unnec e s s ary to make 

app l icati on f or l et te r s  of guar d i an s hi p  pur su an t  to 

the Surroga t e  Cour ts  A c t95 
a l thoug h Fuller ton J . A .  i n  

a di s sen t i ng j udgment i n  the Man i toba Cou r t  o f  App e a l  

s tated by w a y  o f  o rb i t ar that a guard i an appo inted b y  

a wi l l  doe s not b e c ome the guardian by t h e  mer e  ac t o f  

appointment a n d  t h e  app o intment mus t  be g iven e f f ec t  

t o  b y  the Sur rog ate Court and unt i l  thi s  i s  done h a s  

n o  b i nding e f fe c t . However i t  mus t b e  noted that the 

Man i toba A c t  s tate s that the Surrogate Court may give 

e ff e c t  to a t e s t amentary app o intment whi c h  prov i s ion 

i s  no t f ound i n  the Alberta Surroga te Co ur t A c t . 9 6  
The 

maj or i ty of the c our t in that c a s e  held that an o rder 

of the cour t g r ant ing the mo ther c ustody of her i nfant 

chi l d  wou ld not deprive the f athe r of the r i ght to 

appo i nt a te s tamen-tary guardi an . 

The Gua r di an s h i p  of  Min ors  A c t ,  1 971 , o f  Engl and 

g ive s power to b o th mother and f athe r  t o  appo int a te s t a ­

men tary guardian who s ha l l  ac t j o i ntly w i t h  the surviving 

p ar en t  unle s s  tha t p ar en t  obje c t s  to h i s so a ct ing . 

Provi s i o n  i s  a l so made for e i ther the s urviving parent o r  

t e s tamentary guardian , who cons i de r s t he s urvivi ng p ar ent 

to b e  unf i t  to have c u s tody o f  t he mino r , to app ly to the 

cour t and i n  e ither c a s e  the court may r e f u s e  t o  make an 

o rde r , i n  whi c h  c a s e  the parent s ha l l r ema i n  the s o l e  

9 5rn Re  Pri tc hard [ 1 9 3 0 ]  2 W . W . R .  1 12 .  

9 6rn Re Sha Z e s ki  [ 1 9 27 ]  1 W . W . R .  355 . 
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,gua rdi a n  or s ha l l  make an order t ha t  the guardian s o  
i 

appo i nted s ha l l  a c t  j o i ntly with t he p arent o r  s ha l l  

b e  the s o l e  guardi an o f  the m i no r . The Alberta s ta tu t e s  

m er e ly provide s i n  s e c ti on 43 that the t e s t amentary 

guard i an i s  r emovab l e  f or the s ame c au s e s  for whi c h  

tru s te e s  a r e  r emovab l e. It i s  subm i t ted that the Alberta 

A c t doe s  no t contemp la te s i tu a ti o n s  in whi c h  the 

surviving parent and t he duly app o i n ted t e s tamentary 

g uardi an may be invo lved in d i spute s regarding their 

r e spec t iye legal c ap a c i ty , but i s  l im i ted to thos e  

s itua t i o n s  i n  whi c h  the guardian i s  a l l eged t o  b e  an 

unf i t  per s on. 

RECOMMENDA TION #? 

IT IS S UBMITTED THA T PROVISIONS SHOULD 
BE  ENA CTED T O  ENA B LE DISPUTES BETWEEN 
G UARDIANS TO BE SETTLED WHICH WOULD BE  
QUITE DISTINCT PRO CEEDINGS FROM CUSTODY 
PROCEEDINGS . 

The New Zea land A c t  ha s p r ovi s ion f or r emov a l  o f  the 

guardi a n  on app l ic at i o n  by the o ther p arent or by a 

guard i an or near r e l a t ive o r  with the l eave of the c our t 

and any o ther pe r s on . That A c t  a l s o  prov ide s for 

app l i cation to be mad e  to the court f or the s e tt l ement o f  

di spute s  between guard i an s .  

S ec ti o n  41 

S e c t i on 41 o f  t he Dom e s ti c  R e la tions  A c t  enab l e s  

the cour t to appo i nt a guardian t o  a c t e i ther j oi ntly 

with the father o r  mother of the i nf an t  o r  with the 
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te s t amen tary guard ian appo inted by the f ather o r  mo ther 

lo f  the i nf ant . Thi s  s ec ti o n  i s  apparently i nt ended to 

be read in c on text w i th s e c t i on 4 0  and i s  l imi ted to 

t e s tamentary s itua t ions in that it r e fe r s to the f ather 

oP mo ther of the i n fant. It apparently c o n s ider s the 

type o f  s i tuat i on where o ne o f  the natural guard ians ha s 

survived and there ha s been no appo i ntment o f  t e s t a ­

mentary guardian b y  t h e  dec e a s ed parent. The s e c t i o n  

i s  amb iguous ly wo rded hovvever and mi ght b e t te r  b e  

enac ted to contai n prov i s i o n s  s imi l ar to t h e  Eng l i s h  

s tatute whi c h  contemp l a te s  tho s e  c a s es wher e  there ha s 

been a d i spute between the survivi ng p arent and the 

t e s tamen tary guard i a n  app o i n ted b y  the dec e a s ed p arent 

o r  where there ha s be en no t e s ta..-rnentary g uard ian appointed 

by the d e c ea s ed gua rdian but i t  appe a r s  that the survivi�g 

parent i s  unf i·t or unwi l l ing to c ar ry on a s  the s o le 

guardian o f  the i nf ant . 

S ec t i on 42 

S ec t i on 42 o f  t h e  A ct i s  a l so amb i guou s a lthough 

i t  has po tent ia l ly very broad scope and mi ght be r e ­

enac ted to provide a b e t ter r emedy i n  t h e  l aw.: 

I n it i a l ly the s ec t i on contemp l ate s a s i tuation 

wher e there ha s been a l ap s e  of guar d i an s hip and the 

infant f i nd s  h im s e l f  wi th no l eg a l  guard i an . That 

s ituat i o n  in i t s e l f  would be an unusua l  one 9nd i t  may 

be one whic h  i s  provided for in the Child We lfa Pe A c t
9 7 

9 7 
R . S . A. 1 9 7 0 ,  c .  45 . 
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where under a n  i n f an t  who i s  wi thout p r oper p arental 

c ontro l o r  who is no t und e r  prop er guardi an s h ip , or who 

i s  an orphan may b e  d e emed to be a neg l e c t ed c h i ld and 

may be c omm i tteq to a t emporary c are and c ontro l o f  

the Direc tor o f  Chi l d  Wel f ar e. The Pub l i c  Tru s t ee may 

a c t  as guard i an o f  the e s tate o f  the i n fant in c i rcum­

stance s  in whic h the infant f i nd s hims e l f  wi thout a 

proper guardian but is not entitled to act as guardi an 

o£ the per s on o f  the i nf ant b y  nature o f  h i s  o f f i c e  a nd 

i t  i s  probab l y  pref erab l e  that h e  no t b e c ome guardi a n  

o f  t h e  p e r s on b y  the m e r e  f ac t  t h a t  there may exi s t  a 

conf l ic t  between the two o f f ic e s . 

The u sual proc edur e f or t he appo i ntment o f  a 

s tatutory g uard i an i s  by way o f  app l i c a t i on to t he 

Sur rogate Court for a grant o f  l et ter s o f  guard i anship . 

� t 9 8 'd . t '  The Surroga·  e Cour t s  A c t  provl es 1 n  s ec 1on 

13 t ha t  the j ur i s d i c t i on of t he Surrogate Court i s  the 

s ame a s  g iven by t he Judi ca tur e A c t  of the Supreme Court 

i n  a l l  matte r s  r e l a t i ng to the appo intmen� c ontro l o r  

r emova l o f  guardia n s  and the cus tody, c o ntro l o f  and 

r ight o f  a c c e s s  to the infan t . It i s  qui t e  c l e a r  then 

t ha t  the Surrogate Cour t in any app l i c at ion for guardians h ip 

i s  a c t ing a s  p a r e n s  p a tri a e  and a s  such w i l l  have a s  i t s  

p ar amount concern t he we l fare o f  the c h i l d . 

S e c tion 4 2 ,  in add i tion to g iving the c o ur t  

j ur i sdi c t i o n  to app o i nt a .  guardi a n  for a n  infant whenever 

9 8  
R . S . A. 1 970 , c .  3 57. 
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there i s  a l ap s e  o f  natura l  guardi an s hip , g ive s the 

1cour t  j ur i s d i c t ion to r emove an exi s ti ng guardi a n  and 

appoint another in i t s  p l a c e . In Alberta thi s j ur i s ­

d ic t i o n  enabl es the c ourt t o  appoi nt a guardian i n  

add i t i o n  t o  the natura l  gua rdi an i f  i t  app e a r s  that 

the natur a l  guardian i s  not a f i t  and proper p e r s on . 

However the A c t  doe s  no t enab l e  the court to r emove 

natura l  guard ians h ip from a par ent . The New Zea l and 

s tatute g o e s  further in that it enab l e s  the c ourt to 

d eprive a parent o f  the guardi ans hip o f  h i s  c h i ld i f  

the c ourt i s  s a t i s f i ed that t�e p ar ent is for s ome grave 

rea s on unf i t  to be a guard i an of the c h ild o r  i s  

unw i l l i ng to exer c i s e  the r e spon s ib i l it i e s  o f  a guardi an.
99 

I n  Alberta the natura l  gua rd i anship i s  only r emoved 

f rom a p arent in the event o f  an o rder for adoption o r  

in the event o f  an order for tempor ary wards hip in whi c h  

the guardian ship i s  mere ly s u s pended and i n  the c a s e  o f  

a permanent order f or vvards hip in whi c h  guard i ans hip i s  

p ermanently tran s f erred to t h e  Di recto r  o f  Chi ld Wel fare . 

The New Ze a l and Guardi an s hip  A c t  c ontemp l ate s t ho s e  

s i tuati on s which might f a l l  w i thin our Chi ld We lfare  A c t 

in whi c h  a chi l d  may b e  dec l a r ed to b e  neg le c te d  and a 

parent thereby deemed to b e  unf i t  to b e  the guard i an o f  

the chi l d  and the te s t  app l i ed b y  the New Zeal and 

s tatute i s  very s imilar to the t e s t  app l i ed by the Alberta 

court s i n  d i spen s i ng with pa renta l con s ent to an o rder 

of an adop tion whic h  have
_

g e nera l ly f o l lowed the pri nc ip l e s  

9 9cuardi ans hip A c t, 1 9 6 8, No . 6 3 . 
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app l ie d  where t h e  Eng l i s h  C ourt o f  App e a l  in Re  Agar­

E l l i s . 1 0 0  The headno te of that c a s e  dige s t s  that dec i s io n  
-

a s  follow s : 

A f a th er ha s a l eg a l  r i ght to c o ntrol 
and d i r e c t  the educa t i on and b r in g i ng 
up o f  h i s  c h i ldren unti l they attain 
the age of 21 years , even a lthough 
they ·are ward s o f  the c ourt and t he 
court wi l l  not i nterf er e  with him in 
the exerc i s e  of his paternal author i ty ,  
except 

( 1 )  whereby h i s  gro s s  mor a l  terpi tu i ty 
he f o r f e i t s  hi s r i ghts , or 

( 2 ) where he ha s by hi s conduct abd i c ated 
h i s paternal author ity , or 

(3 ) wher e  he s ee k s  to remove h i s children , 
b e i n g  ward s o f  c our t , out o f  the 
j ur i s di c t i on without the c on s ent o f  
the cour t . 

I f  the c on c ep t  o f  guar d i an s hip i s  to b e  reta i ned 

in Alberta l aw i t  i s  sugge s ted that i n  add it i o n  to expanding 

the c onc ep t  of natural guar d i an ship t he r e  mus t  also b e  an 

exp an s i o n  of the concept of s t atutory guardi an ship . 

App l i ca t i o n s  f or gua r d i an s hip may we l l  provide remedi e s  

whi c h  have not prev i ou s ly ex i s te d  o r  may provide a b etter 

f orm of a r emedy than that whi ch i s  pre s e ntly pur sue d . 

In part i c ul a r , an app l icat ion for guardi an s h ip may 

i nc l ude app l i c at i o n s  ·by fo s ter paren ts to obtain l eg a l  

contro l o f  the i n f ant in the i r  c harg e , app lic at i on s  by 

s tep -parent s to obta i n  equal l eg a l  r ight s  with the n atura l  

100Re  A gar-E l l i s �  Agar-E lli s v .  La sae l l e s  ( 1 8 8 3 )  
2 4 Ch . D • 31 7 . 
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guardi an s  o f  a c h i l d  to whom the s tep-parent s tand s  

i n  l o c o  p arenti s , and may prov i de remed i e s  for r e lat ive s 

who have b e en caring f or the children but have b een 

unab le o r  unwi l li ng to pur sue the only remedy p re s ently 

ava i lab l e  to them , whi ch is that of adopt i on. The 

exten s i on o f  thi s concept o f  guard ian s h ip woul d  be i n  

l i ne wi th the r epor t  o f  the Departmental Commi ttee o n  

the Adopt i on o f  Chi ldren vlh i c h  was pre s ented t o  Par l iamen-t 

in England i n  October , 19 7 2, wherein it was r e c o1nmended 

that the r ight to app l y  f or c u s tody under the Guardian s hip 

of Min o r s  A ct, 197 1, (which, for c onven i enc e ,  was r e f erred 

to as guardian s hip) should be extended f or th i s  purp o s e  

t o  r e lative s caring f or a chi ld (whi c h  i nc l ude s a step­

parent and f o s ter parents) whi ch order would give the 

guardian parenta l power s and ob l i gations but wou ld not 

depr ive a natural parent o f  al l h i s  r i ght s o f  natural 

guardians hip. The e f f ec t  wou l d  be to plac e  the 

s tatutory guardian o n  an equal f o o t i ng wi th the natural 

guardian and would enab l e  any court in de termin ing a 

c u s to dy dispute to c onc ern i t se l f  with the s o l e  que s t i on 

o f  the w e l far e o f  the c h i l d . 

RECOMMENDA TION #8 

IT IS RECOMMENDED THA T  LEGISLA TION B E  ENA CTED 
CLEARLY ENABLING THIRD PARTIES TO MAKE A PPLI­
CATION F OR G UARDIANSHIP.  

I t  i s  sugge s te d  that circum s tanc e s  which would 

j u s ti fy a court in granting an order o f  guardian s h�p 

s hould b e  the f ollovving : 



( 1 )  Where the p ropo s ed guardian s tand s 

i n  l o c o  p a Pe n t i s  to the chi ld a nd 

the court d e em s  i t  to b e  in the 

b e s t  inter e s t  of the c hi ld to grant 

a prop o s ed guardi an f u l l  parental 

rights and ob l i g ation s .  

{2 ) Wher e  the c h i l d  i s  wi thout a parent 

or l awful guard i an as a r e su l t  o f  

the d eath o f  hi s p arent s and the 

c ourt deems i t  to be in the b e s t  

intere s t s  o f  t h e  chi ld . 

(3) Where the court i s  s ati s f i ed that 

the parent i s  f or s ome grave rea s on 

unf i t  to b e  guardi a n  o f  a c h i l d  o r  

i s  un\vi l l i ng to exerc i s e  r e s po ns i ­

b i l it i e s  o f  a guardi an . 

67 

I t  i s  s ugge s ted that t h e  c ourt i n  de term in in g  an 

app l ic at ion for g ua rd i anship may appo i nt a guardian to 

a c t  j oi nt ly w i th the f a ther or mother o f  the i n f an t  o r  

may s u sp end the natura l  guardianship o f  the f ather o r  

mother i f  s a ti s f i ed that the we l f are o f  t h e  chi ld c ommend s 

that f or s ome g rave r e a son thi s  natural r ight should b e  

suspende d . 

An a pp l i ca tion f o r_guardi an s hip wou l d  b e  d i s ti nc t 

f rom an app l ic ation for cus tody i n  that i t  wou l d  i nvo lve 

an extens ion o f  ful l parenta l r ight s and ob l ig at i on s . 

I t  woul d  b e  d i s tinct f rom adopti on proceeding s in that 

the natur al parent s ' ob l i g at i o n s  woul d  c ontinue r egard le s s  

o f  a cus tody o rd er i n  f avour o f  another guardi an whi c h  
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would mean that e i ther p ar ent may b e  made r e sp on s ib l e  

f or the c onti nui ng s upport o f  the c h i l d . I t  wou l d  b e  

d i s tinc t  f rom an adoption o rder in that the natur a l  

r e lations hip between t h e  parent and c h i ld wou l d  not b e  

a l tered a n d  t h e  c hi ld wou l d  s t i l l  b e  enti t le d  to ful l 

inheri tanc e from i t s  natural p arent . T he app l i c ation 

would b e  d i stinct from a c u s tody app l i c at i on i n  that 

the app l i c ant woul d  be attempting to ach i eve a l o cu s  

s tandi b e fore the court and th at o n c e  achi eving thi s 

l o cus  h e  wou l d  b e  enti t l ed to app ly for c u s tody . It 

appears that at pre s en t  a third party i s  not enti t l ed 

to conwen c e  cus tody proc e ed ing s  f o r  the purpo s e  o f  

d ive s ting a n atural parent o f  cus tody . 

The app l i c at i on f or guardians h i p , whi c h  wou l d  b e  

determined pri o r  to any a d j udi c a t i on o n  the c u s tody o f  

the chi l d , would l e ave the c ourt determ i n ing t he cus tody 

i s sue ent i r e ly f ree of conc ern regarding the n atural 

r e lation ship o f  the chi ld with i ts par ents and would 

enab le the c ourt to d etermine the c u stody i s su e  u s in g  

a s  i ts BOle c r i te r i a  t h e  b e s t  inte r e s t s  o f  t h e  infante 

I t  i s  s ubmi tted that the court s do purport to 

conc ern themse lve s only with the be s t  inte r e s t s  o f  the 

c hi ld but in f a c t  f r equently b ec ome entang led with the 

conc ern over the l o c u s  s tandi of the parti e s  before the 

court . In any c u s tody proc eed i ng s i nvo lvi ng a third 

p ar ty the c ourt mu s t  deal with the two i s su e s  o f  the 

r ights of t he na tur a l  par�n ts and the b e s t  i nter e s t  o f  

t he i nfant . It i s  sug g e s ted that by making l eg i s lative 

d i s tinc t ion between the s e  two pro c eeding s  the courts 

wou ld b e  better enab l ed to d i spos e of e a c h  i s s ue . 
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I t  i s  submitted that the Alberta c ourt s  have 

io ng r ecogn ized the d i s t i nc t ion between an app l i ca t i on 

f o r  c u s tody and guardians hip and that thi s d i st inc t i on 

wa s approved i n  t he Alberta Court o f  Appeal i n  Re M . 101  

I n  that c a s e  the f ather had s en t  the i n fant in que s ti o n  

t o  l ive w i t h  his s i ster i n  the province o f  Ontar i o . The 

mother o f  the i nf ant obta i ne d  an ex p arte o rder 

r e s tra i ni ng the f ather from removing the in fant from 

the province where he then wa s and a s urnmons was i s sued 

to s how caus e v1hy the cus tody of the infant s hould not 

b e  g iven to the mother . In 1 918 the mother o f  an i n fant 

was no t c o n s trued to be the natura l  guardi an of the i nf ant 

and the c ourt he ld that her app l i c ation wa s e s s enti a l ly 

a n  app l i cat ion f or guardian s hip . S tewart J .  s ta t e s  at 
p ag e  58 6:  

T h e  pre s ent app l ication wa s not made b y  
the mo ther o n  t h e  g round that she had 
a l eg al r ight to the cu s to dy o f  t he 
c hild. He r appl i c a t ion wa s made to 
thi s  court as po s s e s s ing a l l  the j ur i s ­
d i c t i on of the C ourt o f  Chancery i n  
Eng l and o n  Ju ly 15 , 1870 , and under 
t he Infants A ct ,  c .  13, 1913 ,  2nd 
s e s s ion , whi c h  in no way r e s tricted 
the f ormer j ur i s d i c ti o n  and wa s 
intended to obtain the dec laration 
from the c ourt that the father as 
natura l  and l eg a l  guard i an s ha l l  be 
s e t  a s ide and the cus tody of the in fant 
g iven to her . She app lied to the c ourt 
a s  the tr ibun a l  i n  thi s province exer ­
c i s i ng the King's prerog at ive a s  p ar e n s  
p atri a e  i n  sup e r intend i ng the que s tion 
of the care and protec t io n  o f  i n f an t s  

101 [1918 ] 1 w.w.R. 579 .  



and her  app l i c ati o n  w a s  i n  e ffe c t  an 
app lica t i o n  to  b e  app o in te d  by t h e  
c o u r t  g ua rdi an of  t h e  p e rs on o f  t h e  
i n fan t .  T h e  app o i n tm e n t  o f  a guardi an 
o t h e r  t h an the na tura l and l e ga l  guardi an 
i s  t h e  on ly  w ay . . . in w h i c h  the 
Cour t of Chan c e ry can give i ts care  
and pro t e c t i on to  an  i nfan t if i t  de c i de s 
tha t t h e  c a s e i s  a p rop er  o n e  to  s e t  t h e  
na tura l guardi a n  a s ide . It i s  true that 
there wa s, in ke ep ing with the p re s ent 
tendenc i e s , l ittl e  f ormal ity i n  the 
init i ation of the p ro c eed in g s and i n  
the manner o f  the app l i c ati on to the 
c o urt . But althoug h  the request wa s 
not in terms a d ir ect one to be named 
a s  guardi an that wa s c erta i n ly the 
the s ub stanc e o f  the app l i c ation vlh i c h  
wa s made . 

70 

It is submitted that the c ourts have continued 

to recognize the theo ry that natur a l  guar d i an sh ip doe s 

confer l eg a l  r ight s  upon the natu r a l  parent whi c h  wi l l  

u ltimately prevai l  over the r i ghts o f  a third p arty 

unle s s  there are s er io u s  a l l egat ion s o f  unf itne s s  a ga inst 

the natur a l  parents . The he avy empha s i s  o n  the p r ima 

fac i e  rights o f  the natur a l  parent w a s  demon strated i n  

the App e l late Div i s ion o f  the Alb erta Supreme Court i n  

the dec i s i on Me i k l e  v .  A u t h en a c1 0 2  i n  whi c h  the c ourt 

he l d  that upon the de ath o f  the mother who had b e en 

awarded c u s tody under a d ivor ce decre e , the r ight s  o f  

the natura l  father t o  the c ustody o f  the i nfant c hi ld 

preva i le d  over the step - f ather who w a s  without any l e g a l  

rights to t h e  custody o f  t h e  chi l d . It i s  sugge sted that 

had the step- f ather b e en entitl ed to app ly for gua�d i an­

s h ip of the chi l d , p r i o r  to the appl ic at i on f or c u s tody 

1 02 ( 1 970 ) 74 w.w.R. 6 9 9. 
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b y  the f a ther, that hi s r ig ht s  to cus tody shou l d  then 

have b e en v i ewed o n  an equal foot ing w i t h  the r ight s  o f  

the natur al f athe r  and the court c ou l d  then have d i r e cted 

its s o l e  attention to the we l f are of the chi l d . The 

guard ianship pro c e ed i ng s  wou ld h ave prev iou s ly determ ined 

t he que s tion of whe ther c i rcum s tanc e s  j us ti f i ed the 

c ourt ' s  int er f erence wi th the n atur al p arental author ity . 

Alth ough empha s i s  h a s  b een made i n  thi s p ap er 

a s  to the d i s tinc t i on b e t\veen the t�;·.,ro type s o f  pro­

c ee ding s it is s ugg e s ted that in actua l  p r ac t i c e  the 

pro c eed ings may b e  d i spos ed of j ointly with the exc ept ion 

tha t the court mu s t  f i r s t  make an ad j ud i c at i on upon the 

i s sue of guardianship b e fore pro c eeding to d i spo s e  o f  

the custody o f  the infant . 

RECOMMENDA TION # 9  

IT IS S UGGESTED THA T THE LEGISLA TION 
MIGHT PRO VIDE THE F OLL O WING: 

STATUTORY GUARDIA NSHIP 

(1 ) THR COURT MAY UPON AN APPLICA TION 
APPOINT A G UARDIAN OF THE INFA NT 
TO A CT J OINTLY WITH A NY OTHER 
G UARDIAN OF THE INFANT OR TO A CT 
A S  THE SOLE G UARDIAN OF THE INFANT .  

(2) A N  APPLICATION FOR THE APPOINTMENT OF 
A GUARDIA N  MAY BE MADE BY  

(a) A PERSON STANDING in  loco  p are n ti s  
TO THE INFA NT; OR 

(b ) A RELATIVE OF THE INFANT; OR 



(c) A STEP PARENT OF THE INFANT; OR 

(d) WITH THE LEA VE OF THE C O URT� A NY 
PERSON ON BEHALF OF THE INFANT . 

( 3) THE COURT MAY UPON THE APPLICA TION FOR 
G UARDIA NSHIP APPOINT A G UARDIAN TO  A CT 
JOINTLY WITH A NY OTHER GUARDIA N  OF THE 
INFANT IF THE CO URT IS SA TISFIED THAT 
THE WELFARE OF THE INFA NTS DEMANDS IT . 

(4) THE CO URT UPON A N  APPLICA TION FOR 
GUARDIA NSHIP MAY SUSPEND THE RIGHTS 
AND OBLIGA TIONS OF A NATURAL GUARDIAN 
IF THE COURT IS SA TISFIED THAT FOR SOME 
GRA VE REASON THE NA T URAL G UARDIAN IS 
UNFIT OR IS UNWILLING T O  EXERCISE THE 
RESPONSIBILITY OF A G UA RDIAN. 

(5) THE CO URT MAY A T  ANY TIME ON APPLI­
CA TION BY A NY OTHER G UARDIA N  REMOVE 
FROM HIS OFFICE A NY TESTAMENTARY 
GUARDIAN OR STATUTORY G UARDIAN 
APPOINTED B Y  THE COURT. 

S e c tion 44 

7 2  

S e c t i on 44 o f  the D om e s ti c  Re l a t i ons  A c t  i s  on 

the one h and a n  archa i c  ver s i on of the law i n  that it 

i s  b a se d  on the fault c o nc ept i n  divorce and j udi c i al 

s ep aration proc eeding s  b ut o n  the other hand may b e  a 

prov i s i on well worth p r e s e rv ing i n  the law in that i t  

may b e  expand ed t o  enable a court determin ing d ivor c e  

and j ud i c i al s eparation p roceedings t o  determine guardi a n ­

s hip at t h e  s ame t ime . 

The prov i s i on was enacted a t  the time when adultery 

v1a s  the main ground f or divorce and p r e sumably wa s 

intended to deprive an adulteror parent o f  the r i ght to 

c us to dy of an infant upon the d eath o f  the p arent who 
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�ad l eg a l  cus tody . The puni tive a s p e c t s  o f  the s ec t i on 
I 

are not i n  keep i ng wi th the trend away from the fault 

conc ept i n  d ivorc e  proc eeding s . 

Pre s umab ly a dec l ar ation und e r  that s ec t i o n  would 

ens ur e  that the r ights o f  the p arent who was awarded 

c u s to dy would not b e  l ightly interf e red wi th by the 

c our t a fter the death o f  that p ar ent. It i s  sugg e s te d  

however that i f  \ve a r e  to extend t h e  conc ept o f  guardi an­

s h ip and cons i der the rights o f  a ll guard ians a s  being 

equal that th i s  p rovi sion may not b e  nece s s ary in that 

the p ar en t  having c u s tody of the i n f ant may by wi l l  

appo int a guardian i n  h i s  place whose r ig ht s  t o  the 

c u s tody of the c hi ld wou l d  be equa l wi th the surviving 

parent, the paramount cons i deration i n  any cus tody 

proc eeding s  be i ng the w e l f are o f  t he c hild . 

RECOMMENDA TION #1 0 

HO WEVER IT IS SUGGESTED THA T THERE MAY BE  
CIRCUMSTANCES IN WHICH IT  WO ULD BE  
PREFERA BLE T O  HA VE THE ISSUE OF G UARDIA NSHIP 
DETERMINED A T  THE SAME TIME A S  THE DIVORCE 
PROCEEDINGS A ND IT IS FOR THIS REA S ON THA T 
IT IS RECOMMENDED THA T THE PRO VISIONS IN 
THIS SECTION NOT BE ENTIRELY REMO VED FROM 
THE L EGISLA TION . 

In t he vas t c on fu s i o n  o f  the l aw r e l at ing to the 

guardi an ship o r  cu s tody of c hildren , it ha s peen s ome ­

t imes s tated that guard i an s hip f o l l ows c u s tody .
1 0 3 

1 0 3  Jordan v .  Jordan 2 3  s.w. 531 . 



74 

However it i s  s ubmi tted tha t if this wer e so the par ent 

d eprived o f  c u s tody wou l d  no t be enti tled to the r ight 

of a cc e s s  to the chi ld nor to be advi s ed of adopti on 

pro c eedi ng s  nor to app o i n t  a t e s tamentary guardi a n  upon 

hi s death . Mo s t  a uthor i t i e s  r ecogni z e  that no twi ths tand i ng 

a n  order o f  c u s to dy the par ent d eprived o f  c u s to dy r eta i n s  

s om e  deg r ee o f  c ontro l over h i s  infant . In r ec og n i t i on 

o f  thi s  princ ip l e  i t  ha s a l so been held tha t  the cour t 

may award l ega l custo dy j o i nt ly to the hu sband and wi f e  

. 1 h . 1 d 
. . 

f h t . 1 04 
w1t� p y s1c a c u s to y to r ema 1 n  1 n  o ne o t e par 1 e s. 

It i s  the use of the term ' cu stody ' to d e sc r i b e  the f u l l  

extent o f  the p ar enta l autho r i ty whic h  ha s r e s u l ted i n  

g ener a l  confu s ion . If i t  c a n  b e  g ener a l ly a s sumed that 

the r ight s  of bo th d ivorc ed or s eparated parents ar e i n  

t he abs ence o f  m i s co nduc t equal wi th r e sp e c t  t o  the car e , 

nur tur e ,  educ a tion and we l f are o f  the chi ldr en o f  the 

marr iag e r egard l e s s of the f act tha t one of them ha s l eg a l  

cu s tody and the o ther mer e ly vi s ita ti o n  r ights , then i t  

might c o nver s ely be a s sumed tha t i n  a c a s e  o f  m i s co nduc t 

o n  the p ar t  o f  one o f  the par ent , their r ig h t s  may not 

b e  equa l . There may b e  s i tuations in whic h  the we l f a r e  

o f  the c hi l d  d emand s tha t the par enta l  r i ghts b e  s u spended , 

not on ly when one par ent ha s been s hown to b e  unf i t , but 

when it i s  no t po s s ib l e  for both p ar e nts to exerc i s e the 

powe r s  o f  g uard i a n s hip , for examp l e  wher e that par ent 

i s  l iv i ng i n  a f or e ig n  country a nd i t  app e a r s  unl ikely 

that he ha s any i ntent i o n  o f  r etur ning to r e s i d e  in the 

provinc e  o f  Alb er ta , or , f or examp l e , where the par ent 

is not wil l ing to exer c i se t he author i ty of a guard i an . 

1 04 T.T • T. T • 
w�nn V.. vv�nn 2 9 9 P. 2 nd 7 2 1 . 



RECOMMENDATION #1 1 

IT IS SUGGESTED THA T IN THOSE CASES 
IN WHICH GUARDIA NSHIP IS REMOVED 
FR OM THE PARENT THA T THE C OURT SHO ULD 
NOT BE  EMPOWERED TO MAKE A N  ORDER OF 
MAINTENA NCE AGAINST THA T PARENT . 

7 5  

The South Afr i c an law provid e s i n  i t s  Ma trimon i a l  

Affa i r s  A c t, 1953, i n  s ec ti o n  5 tha t the cour t i n  d ivorc e  

or j ud i c i a l  s epar a ti on proc e ed i ng s may make a n  order o f  

e ither s o le guar d i anship o r  s o l e  c u s tody o f  a mino r  

i nf ant . T h e  c o u r t s  a r e  there for e  no t c o nf i ned to 

award i ng only c u stody or a c c e s s to the p ar ent but i t  

i s  i n  their j ur isdic tion , i f  i n  the inter e s t s  o f  the 

minor c h i ld there i s  no a l ternative , to award a l l  the 

i nc ident s o f  guardi an s hip to either parenta The New 

Zea l and Guardi an s hip A c t ,  196 8 ,  als o  provide s in s ec ti on 

12 tha t i n  any proc eed i ng s  where nu l l i ty , s epar a t ion, 

r e s t i tuti o n  o f  c o n j ug a l  r i g ht s , d i s s o lution o f  a voi d ab l e  

marr i ag e  o r  d ivorc e  the court may make s uc h  order a s  i t  

t hi nk s  f i t  with r e sp e c t  t o  the c us to dy o r  upbr i ng ing o f  

any c h i l d  o f  the marriage and in such c a s e s  the c our t may , 

i f  i t  think s appropr i a te , make a guardianshi p  order 

v e s t ing the s o l e  guard ians hip of a c h i l d  in o ne o f  the 

parents or may make s uc h  order wi th re spec t to the guardi a n ­

s hip of t h e  chi ld a s  i t  thinks f i t . Unl e s s  a n  order 

i s  made r e spec t i ng the guardianship of the c hi ld the 

p er s on who wa s a guardian of the c h i ld continue s to b e  

gua rd i an o f  t h e  c hi l d  notwiths tand i ng an order o f  cus tody . 

I n  that A c t  the c our t i s  no t r e s tr ic ted to s i tuations i n  

whic h  the o n e  p arent ha s b e e n  s hown t o  b e  unf i t  o r  

unw i l l i ng to a s sume t h e  r e s po n s ibi l i ty o f  guar d i an s h ip 

but i s  g overned only by the te s t  o f  the wel f a r e  o f  the 
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h ' ld 1 '  . h '  t . ' 1  
1 0 5  . d '  t c .1. . Ing .1. s  .1.n .1. s  ext: o n  Faml. y Lavv .1.11 1 c a  e s  

I 

'that a s  the e f f e c t  o f  a n  order pur s uant to that s ec ti o n  

r egarding t h e  guardians hi p  o f  t h e  c hi ld wou ld dep rive 

t he p ar ent of h i s f u l l  par ent a l  r ig ht s  to tha t chi l d  

t h a t  the c our t mu s t  pro c e ed wi th gre a t  c aution i n  

making s uch order . 

The concern with any provinc i a l  l eg i s l a t i o n  

i nvo lv ing d ivor c e  pro c eed i ng s  i s  the c o n st i tutiona l 

que s tion . It i s  sugge s ted that any p rovi s io n  i n  

provinc i a l  leg i s l a t i on "VJhi c h  \vould enabl e t h e  Supreme 

Cour t , c o nc urrent wi th the exerc i s e  o f  its j ur i sdic tion 

under the Div o r c e  A c t to make an order of guard ianship 

wou ld not be a n  infr i ng ement o n  the f ed e r a l  j ur i sdi c ti o n . 

The Man i to b a  Chi ld We lfare  A c t1 0 6 
provide s tha t 

where the marr i age o f  any per son has b e en d i s s o lved by 

the dec r ee of a court of c ompetent j ur i s d i c t i o n  or by 

t he A c t  of P ar l i ament o f  Canada , i f  the cu s to dy of a c h i l d  

o f  the marr i ag e  has be en awarded to e i ther p a r e n t  b y  

the order o f  the c o ur t  making the d e c r e e  o r  any o ther 

cour t havi ng j ur i s di ction a nd tha t p ar ent remarr i e s , the 

p er s on to whom the c u s tody o f  the c h i ld has b e en awarded 

by the o rder shal l , unl e s s  the order o therwi s e  provid e s , 

b e  d eemed to b e  the guardi an o f  the p er s on o f  t he c hi ld 

f o r  the purpo s e  of a dop tion by hims e l f  and h i s spou s e  

under Part 6 .  

1 0 5 rngl i s , Fam i ly Law , vol . 2 ,  2 nd ed . , ( 1 9 7 0 )  
p .  4 8 4 . 

1 0 6  R . S . M . , c .  8 0 ,  s .  1 0 3 .  
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Thi s  p rovi s i o n  i s  in l i ne w i th the Manitoba c a s e  

l aws o n  the adoption o f  c h i l dr en b y  s tep parent s 1 0 7 

whic h  d ec i s ions are a t  vari anc e with the Alb e r ta c a s e  

l aw1 0 8  a nd f or thi s r ea s on i t  i s  not r e c ommended that 

a s im i l a r  deeming prov i s i on be enacted in o ur p r ovinc i a l 

l eg i s l a tion . The s ec t io n  i s ,  however , i nd i c ative o f  

the f a c t  that o ther prov i nc e s  a r e  c onc erned with the 

que s ti o n  o f  the l ega l guard ians hip of an i n f ant s ub ­

s equent t o  divo r c e  pro c eeding s . 

h . 1 1 • f . . l 1 b . 1 0 9 
T e Fam � &Y R e & a t � on s  A c t  o Brl tl S 1 C o  urn l a  

r ep ea l ed a provi s io n  i n  t h e  Equa l Guardi an s hip o f  Infants  

A c t11 0 whi c h  wa s a lmo st i dentic a l  t o  s ec t i on 44 o f  o ur 

D om e s ti c Re l a t i on s  A c t a nd no s im i l ar provi s io n  wa s 

r e - ena c ted in the new A c t . Ho�vever the Equa l Guardi an s hip 

of  Infan t s  A c t  prov i de s in s ec t i on 5 that i f  t h e  hu sband 

and w i f e  are l iving tog ether they sha l l  b e  j o i nt guar d i an s 

o f  the i n fant c h i ldren wi th equa l power s ,  r i g ht s  a nd 

dut i e s  thereto a nd the re s ha l l  b e  no paramoun-t r i ght 

to e i ther . S i nc e  the mo ther ' s  r ig ht s  to guardi a n s hip 

of the i nfant is dep endent upon her r e s i d i ng w ith her 

hu sband , it appe ar s that in Br i t i s h  Co lumb i a  upo n  the 

granting of a d i vorce d e c r e e  the mother l o s e s  her r ig ht s  

1 078 b . o er�ng v .  Serg e an t 6 R . F . L . 5 1 . Go lds te i n  v .  
Brown t o n e  3 R . F . L . 4 .  

l O B
Haw kin s  v .  A ddi s on 3 W . W . R .  1 ;  Re Adop t i on 

App li c a t i ons  Nos . 22025 - 22 0 2 8  ( unr eported ) . 

1 0 9Fami ly R e l a t i o ns A c t ,  1 9 7 2 ,  R . S . B . C . 

1 1 0  
R . S . B . C .  1 9 6 0 ,  c .  1 3 0 .  
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to guardi an ship o f  the i n f ant and i f  she i s  d ep rived 

�f c u s tody in a d i vo r c e  decree a l l  her future r i ghts 

to the i n f ant have been s er i ou s l y  l im ited . Even if she 

i s  awarded cu sto dy of the i n f ant her p arenta l author i t y  

over the infant may neverthe l e s s  b e  l imited and the mo s t  

obvi ou s l imitation whi c h  spr ing s t o  mind i s  that under 

the Br i ti s h Co lumb i a  Marr i a g e  A c t ;  the mother in that 

s i tuat i o n  v.Jou ld not b e  ab l e  to cons ent to the mar r i a ge 

o f  a minor o f  her minor inf ant . S ec ti on 2 9 o f  that 

A c t provi des that no marr i age of a mino r  s ha l l  be 

s o l emni z ed unl e s s c o n s ent in wr i ting to the mar r i age 

i s  g iven by both p ar ent s of that minor i f  both are 

l iv i ng a nd are j o int guar d i an s  o r  by the parent havi n g  

s o l e  guardi an ship i f  they are not j o i nt guardian s . 

I f  we are to r ecogni z e  the p rinc ip l e  that the 

r i ght s o f  b o th d ivo rc ed p ar ents ar e in the ab s enc e o f  

s ome m i s conduct equal with re spect to the c a r e  and 

nurtur e , education and welf ar e  o f  the chi ldren of the 

marr i ag e  r egard l e s s  of the f a c t that o ne of them had 

l eg a l  cus tody of the chi ldren
1 1 1  

then it i s  s ugge s ted 

that the l eg i s l ation s hould r eta i n  the provi s ion 

ena c ting that tho s e  parents of a c h i l d  are j o i nt equa l  

guardi an s o f  the c hi ld . Be c a u s e  the f ed e r a l  legi s lat ion 

purpo r t s  to d e a l  only with the cus tody of c hi ldren of the 

marr i ag e  it may be deemed that the parent d epr ived o f  

cu stody retains h i s  l e g a l  guardi a n s hip o f  h i s  chi ldren 

notwi th s t and ing the o rd er of cus tody . However i t  i s  

1 1 1  Supra., fn . 7 8 . 
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s ubmitted that i t  mus t at the s ame time b e  recogn i z ed 

that there wi l l  be s i tuati o n s  in whi ch the p ar ental 

g uardian ship cr the c hi ldr en s hould be terminated upon 

the grant i ng o f  the d i vorc e  decree . 

It i s  notab l e  t hat in tho s e  j ur i s d i c t i o n s  where 

i t  it provi ded t hat the cons ent of a parent to adoption 

i s  not nec e s s ary when he has b een d ep r ived of c u s tody 

by d ivor c e  proce ed ing s , the c ourts have str iven to 

minimi z e  the e f fe c t  o f  tho s e  statutory provi s i on s  and 

have hel d  that , notwith s tand i ng s tatutory e nactments 

t o  the c ontrary , cons ent of a p ar ent c an only be d i s p en s ed 

wi th in adoption pro c e edings when ther e has been aban ­

donment o r  where there ha s been c ondu c t  o n  h i s  p art 

\vhi ch would j us t i fy d i spens ing w i th h i s  c o n s ent under 

th 1 d .I 
• • • 1 1 2  e u sua a op c l on provl s lo n s . 

I t  i s  s ugge s ted that the l eg i s lation s ho u ld c o ntai n  

n o  r ef erence t o  the p ar ent ' s  mi s conduc t whi c h  r e s ul ted 

in a decr e e ,  so as to d epr ive h im of the r i ght to the 

guardi an s hip of h i s c h i l dr e n  as thi s concept i s  no t · 

i n  keep i ng w i th a mor e  en l �g htened appro a c h  to c u s tody 

i s sue s which wi l l  o ften award c u s tody to the p a rent who 

may have been r e spons i b l e  for the b r eakup o f  the mar r i ag e .
1 1 3  

RECOMMENDA TION # 1 2  

IT IS S UGGESTE-D THA T  THE PRO VISIONS 
RELA TING TO THE PRESENT SECTION 4 4  OF· 
THE Dom e s t i c  R e l a ti on s  A c t  MIGHT BE 
AMENDED A S  FOLLO WS : 

112Re Adop t i on of A n onymo u s , 1 3  A . D .  2 d  8 8 5 ; In 
Re Adop tio n of Smi t h , 3 0 6  P 2d 8 7 5 . 

1 1 3
vog h e l l  v .  Vog h e l l  ( 1 9 6 2 )  3 8  W . W.R. 3 6 8 ;  Kram er  

v .  Kram er  ( 1 9 6 6 )  5 6  W . W .R. 3 0 3 ;  D ave s v .  D ave s ( 1 9 6 3 )  4 2  
w . w . R . 2 5 �  
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( 1 )  THE CO URT PRONO UNCING A J UDGMENT 
F OR J UDICIA L  SEPARA TION OR A DECREE 
OF DIVORCE MAY IF IT DEEMS IT 
A PPR OPRIA TE MAKE A DECLARA TION THA T  
A PARENT WHO IS A PARTY T O  THE 
A CTION IS UNFIT TO HA VE G UARDIANSHIP 
OF THE CHILDREN OF T HE MARRIAGE AND MA Y 
MAKE A N  ORDER VESTING THE S OLE GUARDIA N­
SHIP OF THE CHILDREN OF A MARRIA GE IN 
ONE OF THE PARENTS OR MA Y MAKE SUCH 
OTHER ORDER WITH RESPECT T O  THE 
GUARDIANSHIP OF THE CHILDREN OF THE 
MARRIA GE AS IT THINKS FIT . 

(2 ) UNLESS THE C O URT MAKES A GUARDIA NSHIP 
ORDER EVERY PERSON T1HO  flA B A G UARDIA N  
OF THE CHILD SHALL CONTINUE T O  B E  A 
G UARDIAN OF THE CHILD . 

S e ction 4 5  

S ect ion 4 5  o f  the D om es ti c R e l a t i o n s  A c t  i s  a 

r e -enac tment o f  the Eng li s h  Cu s to dy of Infan t s  A c t , 

1 8 7 3
1 1 4  

whi ch provided f or the f i r s t  time tha t  an agr e e ­

ment in a deed o f  s ep ar at ion that the f ather s hould g ive 

up cus tody to the mother wa s no t vo id a s  b e i n g  co ntrary 

to pub l i c  po l i cy . P r i or to tha t s tatute any such agreement 

would have been void
1 1 5  

unl e s s  the f ather had b een proven 

to be unf i t  to b e  a g ua rd i an . 1 1 6  

1 1 4
3 6  and 3 7  V i c t . ,  c .  1 2 . 

1 1 5 Lord S t . Jo hn v .  La dy S t .  Jo hn ( 1 8 0 3 ) l l  Ve s .  
5 2 6 ;  Hop e v .  Hop e ( 1 8 5 7 )  8 . DeG . M .  & G .  7 3 1 .  

1 1 6 sw i ft v .  Sw i f t  ( 1 8 6 5 )  3 4  Be av . 2 6 6 . 
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Ho\vever j u s t  a s  the c our·t s w i l l  not c o n s i d er 

them s e lve s boun d  by agreements between the p ar ent s 

regarding the s uppo r t  o f  c h i ldr e n ,  s o  the c ourts wi l l  

no t cons ider themse lves bound b y  a greement s  between 

parti e s  regarding the c u s tody o f  the chi ldr en and 

wi l l  r ef us e to enforce such agreeme n t s  i f  it i s  deemed 

to b e  not i n  the b e s t  intere s t s  o f  the c hi l dren . I f  

the court f ind s that the cu s tody arr ang ements provided 

f or i n  the s ep aratio n  agreement or minutes of s ett l ement 

do not accord with i t s  v i ew o f  the c h i l d ' s  we l f are , the 

court i s  free to d i sr egard the agr e ement .
1 1 7 

The Alberta 

Supreme Court has held that a provi s io n  in the s ep ar a t i on 

agreement by \•7hi c h  the p ar t ie s  agree that a c h i l d  o f  

the i r s  s ha l l  b e  given a s  a c u s tody to a c erta in third 

p er s on i s  no t b i nd ing on the c our t ,  the p aramount 

cons i derat i on b ei ng the wel f ar e o f  the c h i ld .
1 1 8 

The Supreme Court o f  C anada h a s  a l s o  he l d  that the 

expre s s  powe r g iven to parent s to enter i nto s uc h  an 

agreement r egarding the c u s tody o f  the i r  i n f a nt chi ldren 

i s  not abrogated by the fact that a n  o rder of the c ourt 

d e a l i ng w i th the c u s to dy i s  in e f fe c t . 1 1 9  Thu s  where 

partie s to d ivorce proceeding i n  whi ch there has been an 

order o f  c u s tody granted s ub s equently enter into a furthe r  

agreement wi th provi s io n s  vlhi ch a l ter an undertaki ng 

g i ven to the cour t  by one o f  the parti e s , the court wi l l  

11 7
M i l l e r  v .  Mi l l e r  1 8 9  S . W .  2 d  3 7 1 . 

1 1 8  W .  v .  W .  [ 1 9 4 3 ]  1 �v . W . R .  5 0 2 . 

· 1 1 9 xrug e r  v .  B o o ker  [ 19 6 1 ] S . C . A . 2 3 1 . 
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r e sp ec t  that agreement s o  long a s  i t  i s  in the b e s t  

inter e s t s  o f  t he c h i ldren . 

The c oncern wi t h  a c o n s ent a rr ang ement regard ing 

the c u s to dy of the c h i ldren o f  the marr iage i s  that the 

agreement i s  not read i ly enforc e ab l e  and that the parent 

deprived of custody by the terms of the agr eement may 

cons i der h ims el f q ui te f r e e  to r emove the chi l d  f rom 

the other p arent at any t ime . In an Ontar i o  c a s e  i n  

whi c h  the f ather o f  t h e  i n f ant s i gned a s eparation 

agreemen t  y i e ld i ng cus tody to the mother s ub s equent ly 

abduc ted the c h i l d  from the mo the r  and removed the c hi ld 

to t he State o f  C a l i forni a . Although the court in that 

c a s e  d e s c r i b ed the f ather ' s  actions as amount i ng to 

he inous and r eprehe n s i b l e  conduc t it i s  submit te d  tha t 

the mother would have l i ttl e  remedy ava i l ab le to her 

in t hat s i tuat i o n  in ·terms of actual ly e n fo rc i ng the 

agre emen t  aga i n s t  her husband . An order o f  c u s to dy 

m ight h ave ent i tl e d  h e r  to prevent the r emoval o f  the 

c hi l d  from h er c u s tody by requ e s t i ng the a s s i s tanc e o f  

t he po l ic e . 

RECOMMENDA TION # 1 3 

IT IS RECOMMENDED THA T THE PRO VISIONS OF 
SECTION 4 5  BE RETAINED WHICH NO D O UBT 
ENCOURAGE AMICABLE SETTLEMENT OF PR O CEEDINGS 
WHICH MIGHT OTHER WISE BECOME EMBITTERED 
C O UR T  CONTESTS . 

Sec t i on 4 6  

S ec ti o n  4 6  o f  the A c t  i ncorporates the provi s io n s  

whi ch wer e  f i r s t  en ac ted i n  l eg i s lation i n  t h e  Eng l i s h  
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Guardian s hip  of  Infan t s  A c t  o f  1 8 8 6  whi ch ext ended the 

r ight to the mothe r  to make app l i c at i on for cus tody o f  

her infant and the Adm i ni s tr a ti on o f  Jus ti c e  A c t  o f  

1 9 2 8  whi ch ex·tended that s ame r i ght to the f ather . S ince 

a t  c ommon l aw the f ather wa s the s o l e  l e g a l  guar d i an o f  

hi s i n f ant c h i ldren and thus s o l e l y  ent it l ed t o  the i r  

c u s tody i a n  app l i c at ion t o  remove c us tody from a p ar ent 

was unknown . However a s  equity gradual ly s o f te ned the 

c ommon l aw appro ach to c u s to dy the f ir s t  inro ads that 

were made upon the f a ther ' s  natur a l  ri ght to c u s to dy 

was to extend to the mother the s tatu s  to app ly to r emove 

c us t ody from the f ather . Later whe n  the mothe r ' s  statu s 

r e l ating to the c u stody o f  the i n f ant was equ at ed wi th 

that of the f a ther by virtue o f  the Guardian s hip o f  

Infan t s  A c t  o f  1 9 2 5  i t  b e c ame n e c e s s ary t o  extend to 

the f ather the equal r i ght to app ly to remove c u s tody 

o f  the inf ant from the mo th e r . It i s  no tab l e  tha·t i n  

bo th c a s e s  the nec e s s i ty o f  making app l i c at io n  f o r  c u s tody 

aro s e  only when b o th paren t s  had b een extended equ a l  

r ig ht s  o f  guardi an ship . 

Under b o th the Guardi an s hip of  Infan t s  A c t  o f  

1 8 8 6  and the A dmini s tr a ti o n  of  Jus ti c e  A c t  o f  1 9 2 8  the 

r ig ht to app l y  for c u s to dy wa s l imi ted spec i fi c a l ly to 

the mother and f a th er of the i nf ant . 

Under the Dom e s ti c  Re l a t i o n s  A c t  o f  Alb e rta 

1 9 2 7 1 2 0  
the app l ic a t i on f or c u s to dy wa s a l s o - l imited to 

e ither the f ather o r  mo ther o f  a n  i n f ant . 

1 2 0 
R . S . A .. 1 9 2 7 , c .  8 9 . 



8 4  

The Guardia n s hip  o f  Minors  A c t , 1 9 7 1 , o f  England 

�l so l imi t s  the app l ic at i on f or c u s tody to e ither the 

mo ther or f ather of the i nf ant . I t  has b e en e s tab l i s he d  

i n  an Amer ican c a s e that apart from d i vor c e  and s epar ation 

pro c e ed i ng s i t  i s  p o s s ib l e  for a thir d p ar ty to obta i n  

an adj ud i cation o f  cus tody b y  mean s o f  a n  o r dinary 

equ i ty s u i t . Cardo s a  J .  held i n  that c a s e 1 2 1 that the 

remedy i s  b a s ed on the i nhere nt j ur i s d i c t i on in Chanc ery 

over i nf ant s a nd that i n  such pro c eeding s the c ourt a c t s  

a s  par e n s  pa tri ae  t o  d o  wha tever i s  be s t  f o r  the inter e s t  

o f  the c hi l d . The court i s  t o  put i t s e l f  i n  the po s i ti on 

o f  the wi s e , a f f e c t ionate and careful parent and make 

provi s i on s  f or the c h i ld according ly . Th e c ourt may 

act on the mot ion o f  a k i n sman but equa l ly he may a c t  

o n  the instanc e  o f  anyone e l s e . I n  that d ec i s i on Cardo s a  

J . r e l ied heav i l y  o n  the R .  v .  Gy ng a Z z
1 2 2  

where in 

Lord E s her M � R .  s tated tha t  the j ur i s d i c ti o n  of the Court 

of Chanc ery wa s not a j ur i s d i c ti on to de termine r ight s  

a s  betwee n  a p arent and a s ·tr anger o r  a s  b e t\veen a parent 

and a c h i l d  but wa s a paterna l j ur i s d i c t i o n , a j ud ic i a l  

·admi ni s trated j uri s d i c t i on i n  virtue o f  whi ch the Chancery 

Court a c t i ng on beha l f  of the Crown wa s guard i an of a l l  

i nf an t s  i n  p l a c e  o f  the parent a s  i f  i t  were the parent 

of the c h i ld , thu s  super s ed i ng the natura l  guard i anship 

o f  the p ar ent . Howeve� in s p i t e  of thi s  very broad j ur i s ­

d i c tion i t  s hould no t b e  ove r lo o ked that Kay L . J . , i n  the 

Gynga l l  c a s e , s tated that it would be a d i f fe r en t  matter 

a ltogethe r wher e  the attempt i s  to take t he chi ld away 

1 2 1F i n lay v .  F i n lay 1 4 8 N . E .  6 2 4 . 

1 2 2  ['1 8 9 3 ]  2 Q . B .  2 3 2 .  
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from the c ustody o f  the f ather or mother and a very 
1s trong c a s e  \.Yould h ave to be made i n  order to d epr ive 

the p arent o f  the cu s to dy of a c h i l d  whic h  had up to 

t ha t  t ime been in the cus tody o f  the p arent . He went 

on to s t ate that the c a s e  before the c our t was very 

d i f f er ent in th at the mother wa s s e e k i ng the a s s i s tance 

o f  the court i n  havi ng the c h i l d  r eturned to her c u s tody . 

b f h 
. 1 2 3  

In a recent c a s e  e o r e  t e Ontarl o  Supreme Court 

the court he ld that proc e edi ng s  for cu s t ody of i nfant s 

in the C ourt o f  Chanc ery could b e  i n i t i ated by p er s on s  

other than parent s o f  the c hi ld .  Aga i n  the court r e l i ed 

heavi ly on the j udgment o f  Lord E s her in the R .  v .  Gynga l l  

but over l ooked the j udgment o f  Kay L . J .  in v1h.ic h  he s t ated 

t ha t  the s i tua t i on wou ld b e  q ui te d i f f er ent if a thi rd 

party were attempting to r emove c u s tody of a c h i ld from 

the cu s tody o f  i t s  p ar ents . 

I f  l eg i s l a ti on i s  to b e  extended to ena b l e  a third 

p arty to apply d i re c t ly f or c u s tody , or , if our p r e s ent 

l eg i s l at ion c an be interpr eted as a l r e ady p roviding that 

r i ght , the que s ti o n  ar i se s  whether the c ircum s tance s  whi c h  

woul d  war r an t  the c our t i n  gr ant i ng a n  order o f  c u s tody to 

a third p arty would vary to any degr e e  from t ho s e  c ircum ­

s tanc e s  i n  which the r e  ha s been neg l ec t  p ro c e ed i ng s i n s t i ­

tuted b y  t h e  Department o f  Chi ld We l f ar e  o f  s e c tion 1 4  

o f  the Chi ld  We l fare  A c t  i n  whi ch c a s e  t he o nu s  i s  on 

the Direc tor o f  Chi l d  Wel fare to prove that � s tate o f  

1 2 3McMas t e r  v .  Smi t h  6 R . F . L .  1 4 3  
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neg l e c t  exi s t s . I t  i s  sugg e s te d  that Kay L . J .  i n  the 

Gynga Z Z  c a s e  was r e f err i ng to the neg lect s i tuati on 
I 

when he s ta ted that a very s trong c as e  wou l d  have to 

be made out to d ep r ive the p ar ent of the cus tody of 

the chi l d  whic h  had up to that t ime been i n  the cus tody 

o f  the parent o 

I f  the Dire ctor o f  Chi ld We l f ar e  mus t  s at i s fy the 

cour t  that a s tate of neg l ec t  exi s t s  before the c ourt 

wi l l  r emove a chi l d  from the cu s tody o f  i t s  p ar ents 

s hould the s i tua tion be any di f f er ent when a thi rd party 

wi s he s  to in s t i tute proce edi ng s to remove the c us tody 

o f  a c h i l d  f rom it s parent s ?  

. 1 . . t lb d 
. . 1 2  4 

Ml va1 n  J . ,  1 n  a r e c en A erta e c 1 s 1 on 

h e l d  that a p arent i s  p rivi l e ged i n  having a r i g ht to 

b e  c on s i dered i n  c u s tody di sput e s  to the extent that 

such c o ns i deration i s  the b e s t  i nter e s t  of the c h i l d  

from t h e  po int o f  v i ew o f  i t s  we l fa r e  and happ i ne s s . 

He went o n  to s tate that the s o - c a l l ed r ight s o f  a 

parent under the commo n  l aw mus t g i ve way to the mer c i fu l  

think i ng whi c h  equ i ty p e rmi t s . Mi lvai n  i n  that c a s e  
' 

r e l i ed heavi ly o n  the Hou s e  o f  Lord s dec i s i on i n  J .  v .  
1 2 5 , 

d 
. . 

h . h . h . . C .  Tna t e c 1 s 1 on , w 1 c  1 s  an ex_ aus tlve rev1ew 

o f  the c a s e s  involving the d eve lopment o f  the equ i tab l e  

concep ts rel ating t o  the cus tody o f  inf an t s , i s  c ited 

as the autho r i ty for the propo s i ti o n  that the f i r s t and 

paramount c ons ideration in c u s tody matter s was the w e l fare 

1 2 4McG e e  v .  Wa Z dern & Cunn i ng ham , 4 R . F . L .  17 .  

1 2 5 
Supra� fn . 5 6 . 



8 7 

o f  the i nfant and that princ ip le w a s  not con s tr i c ted 

or l imited i n  any sense to d i s putes between parents 

but app l i ed a s  wel l  to d i sput e s  b e tween p arent s and 

thi rd parti es . It s hould b e  noted that the inf an t  in 

that c a s e  had been mad e a ward o f  the c our t a s  a r e su l t  

o f  p ro c eedings c o�uenced by the loc a l  autho r i ty c The 

c h i ld in that c a s e  had b e en taken i n to c ar e  under 

s e c t ion 1 o f  the Ch i ldr en A c t 1 9 4 8  whi ch contain s 

prov i s ions s imi l ar to s ec t ion 1 4  o f  our Chi l d  We lfar e 

A c t .  The third p ar t i e s who had r ai s ed the chi l d  s ince 

i n f ancy had app l i ed to be appo i nted fos ter p ar ent s 

within the meaning o f  the Chi l dr e n  A c t  1 9 5 8 .  

Sub s equentl y  the i n fant had been d i s charged f rom 

the c a r e  o f  the loc a l  author i ty a nd had returned to l ive 

wi th hi s par ent s but s eventeen months l ater the parent s 

r eturned the infant to the f o s te r  p arent and the i n f ant 

was again taken into c are by the l o c a l  autho r i ty . When 

i t  l ater appeared that the paren t s  were s e ek ing the 

return o f  the i n f ant the f o s ter p arents app l i ed to the 

Chan cery Divi s ion to have the i n fa nt made a ward o f  the 

c our t whi c h  o rder was granted b y  Ungoed- Thoma s J .  in 1 9 6 5 . 

Two year s l ater the p ar ent s i n i t i ate d  an app l i c at i on 

r eque s ti ng the return o f  the care and contr o l  o f  the i n f ant 

and a t  the s ame t ime an app l i c at i on wa s made b y  the 

fo s ter parent s that the i n f ant be b rought up i n  the 

Prot e s tant f aith . I t · wa s  the app e a l  from both of the s e  

app l i cati o n s  whi ch was b e fore t he Hou s e  o f  Lords i n  1 9 6 9 . 

I t  s hould be noted t�at the appl i c ation by the fo s te r  

p ar ents wa s no t a n  app l ic ation f o r  cus tody and that the 

p ar ental authori ty over the chi l d  had b e en a s sumed by 

the c ourt in the order of ward ship though it might have 
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b e en argued tha t  thi s  was not n ec e s s ary i n  v i ew o f  the 

f ac t  that the c hi l d  h ad previous ly b e en c o�mitted to the 

c ar e  of the l o c a l  autho r i ty . The r e s u l ti ng c o nc lus i o n  

i s  that t h e  p ar ent ' s  app l i c at i on wa s e s s e nt i a l ly no 

d i f f er ent t hen h ab e as c orpu s  proceeding s for the cu s to dy 

o f  the i r  i n f ant in whi c h  c a s e  the r e  i s  no doubt that the 

princ ipl e e nnun c i a te d  by Lord E s her i n  R .  v .  Gy nga l l  i s  

appl i c ab l e .  However i n  sp i t e  o f  the very enl i g htened 

j udgment o f  the Hous e of Lord s it i s  s t i l l  que s t i onab l e  

\.Yhether a third par ty i s  entitled ab i n i ti o t o  c ommenc e 

proc eedings for c u s to dy o f  an i n f ant whi ch wou l d  have the 

e f f ec t  o f  r emovi ng the i nfant from t he cus tody of the 

parents in who s e  cu s tody the c hi l d  had been up to that 

time . Lord Up j ohn i n  hi s j udgment s t r e s s ed the d i s tinct i on 

betv1een an order o f  cus ·tody and an o rder o f  adoption .. 

He s tate s : 

How d i f f er ent i s  an o rder r e l ating to 
cus tody ?  There i s  nothing p ermanent 
about such an order ; i t  c an b e  var i ed 
at any t ime . There i s  no s everanc e o f  
the in f ant ' s  t i e s with the true p ar ents 
to r emain the p arents for al l purpo s e s . 
I f  an order i s  made g iving cu s to dy to 
a thi r d  p ar ty the only par en t a l  duty 
thereby a s sumed ( sub j ec t , o f  cour s e , to 
the terms of the o rder ) i s  to b r i ng up the 
i nfant a s  a good p arent would whi le in 
h i s  order o f  care . At any t ime the 
cu s tody o f  the i nf ant m ay b e  recommitte d  
by t he court i n  the exerc i s e o f  i t s  
d i s c r e t i on t o  the parents , and i n  the 
meantime the court may g ive d ir ec t i ons 
a s  to ac c e s s by the parents . . . at a 
later s tage too when the i n f ant i s  o f  
age to expre s s  a n  opinion t o  whi c h  the 
j udge would g i ve s ymp athet i c  c o n s i d er ati on , 
the j udge m±ght , i f  h e  thought f i t , and 



the infant s o  d e s i r ed , order h i s  
return t o  h i s  parent s . At the s am e  
time the j udge may b r i ng the ward s hip 
proceeding s to an end . 

8 9 

It might b e  que r i ed at thi s  s tage whe ther the 

b e tter r emedy , i f  it had been ava i l ab l e , m i gh t  not have 

b een for the fo s t er p ar ents to app ly for an order o f  

guardi an s hip o f  the i nf ant and a s ub s equent order o f  

c u s tody r athe r  than an app l i cation to have t h e  chi ld made 

a ward o f  the c o ur t G The f o s ter p ar ents in t ha t  c as e  had 

ind ic ated the i r  s trong intere s t s  in app lying f or an o rder 

f or adoption o f  the i n f ant whi c h  would have the e f fec t 

o f  forever s ever ing the na tural p arent a l  bond . I t  i s  

s ugge s ted that the report o f  the Departmental Committee 

o n  the Adopt i on of Chi ldren env i s aged thi s  very s i tuation 

i n  the ir r e c ommendations that the l aw o f  guardi an sh ip 

b e  extended to permit fo s ter paren t s  in the s ituation 

to app ly f o r  an order of guardi an ship i n  p r e f erenc e  to 

an order of adop ti o n . 

The que s t i on to b e  determi ned i s  whe ther i n  tho s e  

s ituat i on s  i n  whi ch i t  mig ht b e  d e s i rab l e  f o r  a thi rd 

p arty to i n s t i tute proc eed i ng s r e l ating to the c u stody 

o f  an infant , the app l ication s hould b e  under our Ch i ld 

We lfar e A c t  in whic h  c a s e  the chi ld i s  c omm i tted to t he 

Director o f  Chi ld We l f are who wou l d  the n  c ommit the c h i l d  

to t h e  app l icants a s  f o s ter p arents or whe t her there mi ght 

not be s i tuations in which it i s  pr e f e rab l e  to avo i d  thi s  

c ircuitous route and e nab l e  a thi rd party t o  make d i r e c t  

app l i cati on f o r  p arental author i ty over a c h i l d . 



RECOMMENDATION # 1 4 

IT IS SUGGES TED THA T A NY EXTENSION 
OF A UTHORITY TO A THIRD PARTY TO 
INITIATE PRO CEEDINGS SHOULD BE 
LIMITED TO APPLICA TIONS F OR G UARDIA N­
SHIP AND CONSEQ UENT ORDERS OF 
CUSTODY THEREUNDER RATHER THAN TO 
ENA BLE A THIRD PAR TY TO INITIA TE 
PRO CEEDINGS OF CUSTODY WITHOUT  
S OME PRIOR HEARING TO  DETERMINE 
THE STA T US OF THE PAR TIES A ND THE 
NECESSIPY TO INTERFERE WITH THE 
NA TURAL PARENTA L RIGHT . 

I t  i s  sugg e s ·ted tha t  had thi s r emedy b een 

9 0  

pur s u ed in the Mc Ge e  v .  Wa ldern c a s e  tha t the c our t 

wou ld have had no d i f f i c u l ty in com i ng to the conc lus ion 

that the bes t  i nter e s ts o f  the c h i l d  demanded tha t the 

c h i l d ' s  aunt be named a guar d ian j o intly wi th the mo ther 

and f a ther o f  the infant and the c u s tody of the chi ld 

be c ommitted to her . 

I t  i s  s ometime s a s sumed that s ec tion 4 6  ( 1 ) ( b ) , 

wher eby a n  infan t  may make a n  app l i ca ti on f or i t s  own 

c u stody , would enabl e  a thi r d  par ty to make an appl i ­

cation f or the infant ' s  cu s to dy through the app li c a t i o n  

o f  the i nf a nt i t s e l f . It s hould b e  noted that thi s 

prov i s ion i s  unique i n  Canada and i n  Eng land and wa s 

only i ntroduc ed i nto the Alb erta l eg i s lation i n  1 9 4 2 . 

Under the c ommon l aw a n  infa nt ha s long been a b l e  

t k 1 .  t '  f 
. ·  

d '  h '  
1 2 6  

b o ma e app 1 c a  1 on or 1t s own guar 1 a n s  1p ut 

1 2 6  Ex p ar t e  Edwards ( 1 7 4 7 ) 3 Atk . 5 1 9 ; R e  Brow n ' s  
Wi l l� R e  Brown ' s  Se t t l emen t ( 1 8 8 1 )  1 8  eh . D .  6 1  ( C . A . ) 
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Halsbury states that even this power is ill defined 

and very rarely exercised. 

Since both the right to custody and the right 

to access to an infant must by their very nature reside 

in some person other than that infant, it is difficult 

to comprehend why the Legislature enacted a provision 

enabling the infant to apply for an order regarding its 

own custody. Since the infant himself is not bound 

by the custody order or the order of access he not being 

a party to the order, it is suggested that even in such 

situations in which the infant finds the parent's 

right of access is onerous to the infant that the infant 

has the right to simply refuse to abide by the provisions 

of the order. Subsection (3) of section 46 provides 

that the order may be varied, altered or discharged on 

application of either parent only or by testamentary 

guardian so that an infant applying for an order of 

custody un der subsection (1) apparently is not entitled 

to make application for variation of the order. 

If the provision was meant to provide for those 

situations in which the infant is in the custody of a 

third party, it is suggested that the better remedy would 

�e to enable that third party to make application for 

guardianship. 

Section 46 (1) also is sometimes construed to permit 

the father of the illegitimate child to make appl� cation 

for custody and access of the child and the authority 

relied on is the Saskatchewan Queen's Bench decision in 
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Re Alderman.
127 

It is submitted ho,qever that there is 

a serious distinction between the Saskatche\r.J"an Infants 

Act and the Alberta Domestic Relations Act which may 

lead one to conclude that the Alderman case does n ot 

apply under the present provisions of the Alberta 

statute. 

The Alberta statute appoints the mother of the 

illegitimate child to be the sole legal guardian of a 

child but the Saskatchewan Act is silent at that point. 

The Alberta Act after appointing the mother of the 

illegitimate to be sole legal guardian continues in section 

40 to permit the parent of an infant to appoint a testa­

mentary guardian. Again applying the argument that if 

the father of the illegitimate child comes within the 

definition of "parent" in this part of the Domestic 

Relations Act it would follow that the father of the 

illegitimate child while not being legal guardian of 

the child during his lifetime is nevertheless permitted 

to appoint a testamentary guardian upon his death. 

A second argument that may be raised against the 

application of the Alderman case under the provisions 

of the Alberta Act is that although the Saskatchewan 

Queen�s Bench Act
128 provides that the Rules of Equity 

shall prevail in all questions relating to the custody of 

127 
Re Alderman: Alderman v. Gegner (1962) 32 

D. L. R. 71. 

128 
1960 , R. S. S. , c. 35. 
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infants, the Alberta Domestic Relations Act provides 

in section 51 that the Rules of Equity prevail only 

when they do not conflict with the Act. Since it would 

appear that the ·father of the illegitimate child was 

not intended to fall within the term "parent", it appears 

that there may in this case be a conflict with the 

Rules of Equ{ty . 

Perhaps the most important provision in section 

46 (1) is that which enables the court to make such 

orders as it sees fit regarding the custody of the infant 

and the right of access to the infant by either parent. 

Apparently it is only the right of access to the infant 

that is limited to either parent and this interpretat ion 

would be consistent with the English Guardianship of 

Minors Act 1971.
129 

There is a distinction between these provisions 

of the Domestic Relations Act and the provisions of the 

Family Court Act
130 which enables the court to make an 

order regarding the right of access to a child by either 

129That Act states in section 9 that 

(1) The court may on the application of the 
mother or father of a minor (who may apply 
without new friend) , make such order 
regarding 

130 

· (a} the custody of the minor; and 
(b) the right of access to the minor 

of his mother or father, 

as the court thinks fit having regard to 
the welfare of the minor and to the conduct 
and wishes of the mother and father. 

R. S. A. 1970, c. 133. 
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parent or any other person having regard to the best 

interests of the child. G enerally t he rule seems to 

have been that one who is not a parent is not entitled 

to visit the child even though this rule may be rather 

harsh131 and even though this rule seems to be at odds 

with the equitable rule relating to the custody of a 

child which enables the court in custody disputes to 

award custody to persons other than the parents of the 

child. One might conclude that the Family Court Act 

and the Domestic Relations Act are divergent in this 

regard, in that the Family Court Act might be interpreted 

as enabling the court to make the award of custody only 

·to either parent of the infant because the Family Court 

does not exercise the equitable jurisdiction which would 

permit it to award custody to third parties, 132 but 

that the Family Court might make an or der of access to 

a third party, whereas the Domestic Relations Act Would 

enable the court to make an order of custody to a third 

party but not an order of access. Even accepting the 

proposition that inherent equitable jurisdiction 

exercised by the Supreme Court would entitle the court 

to make any orders which it deems to be in the best 

interests of the child, it is questionable whether section 

51 of the Domestic Relations Act would not restrict that 

jurisdiction in view of the conflict in section 46 which 

appears to limit the right of access to the parent of the 

infant. 

131 Ex Parte People ex rel. Con. NeY. S. , 2nd, 511; 
Re Graham� Graham v. Graham (1924) 27 O. W. N. 109. · 

132 Holdsworth v. Holdsworth (unreported) March 20, 
1972, Edmonton Fmnily Court. 
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In view of what might be a conflict between the 

provisions of the Family Court Act and the Domestic 

Relations Act regarding the jurisdiction of the respec­

tive courts to make orders of access it is recommended 

that amendments be considered to both section 10 of the 

Family Court Act and section 46 of the Domestic Relations 

Act to clarify this situation. 

RECOMMENDATION #1 5 

ALTHOUGH IT IS RECOMMENDED THAT THE 
APPLICATION FOR CUSTODY BE LIMITED TO 
EITHER THE MOTHER OR FATHER OR OTHER 
LEGAL GUARDIAN OF THE INFANT� IT IS 
SUGGESTED THAT UPON AN APPLICATION 
FOR CUSTODY BEING MADE THE COURT BE 
GIVEN JURISDICTION TO MAKE SUCH ORDER 
AS IT SEES FIT HAVING REGARD TO THE 
WELFARE OF THE INFANT REGARDING THE 
CUSTODY AND RIGHT OF ACCESS TO THE 
INFANT� AND THAT THE COURT NOT BE 
RESTRICTED IN ITS ORDERS TO GRANTING 
EITHER CUSTODY OR ACCESS TO THE PARENT 
OF THE INFANT. 

It is submitted that in fact this practice has been 

adopted by the courts and the legislation should reflect 

this practice. In Re Fulford and Tow nsend
133 the Ontario 

Court of Appeal in discussing the provisions of the 

Ontario Infants Act which are very similar to the 

provisions of section 46 of the Domestic Relations Act 

held that there was nothing in that Act whic� limited the 

court to awarding custody -to only the father or mother. 

133
5 R. F. L. 63. 
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The court however did not discuss whether the court 

lis limited in its jurisdiction in awarding acces s to 

third parties. 

. 
134 b '  k In a recent Nova Scotla case Du lns�y J. 

held that upon the application for custody by the mother 

of the infant that the court had jurisdiction to make 

an order of custody in favour of the grandparents of the 

infant and this decision was bas ed upon the principle 

. db h . '1 . G M 
135 ennunclate y t e Prlvy Councl ln Me ee v. cKee 

where it was held that the welfare of the infant is 

paramount consideration in questions of custody to which 

all other considerations must y ield. 

If this principle is to apply to the jurisdiction 

of the court in awards of custody it would be incongruous 

that the same principle would not apply in a�vards of 

access. Similarly if the Family Court is to be given 

jurisdiction to make awards of access as it sees fit 

it would seem only reasonable that the court should be 

empowered to make av1ards of custody on the same principle 

as the Supreme Court in the exercise of its equitable 

jurisdiction. 

Subsection (2) of section 46 deals with the 

considerations to which the court must direct its 

intention in any custody dispute. 

134 
Humphrey s v. Humphrey s 4 R. F. L. 64. 

135 [1951] 2 D. L. R. 657. 
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The manner in which these considerations are 
I 
set out in the Act would seem to imply that each of 

the considerations is to be given equal weight. There 

is no doubt, however, that the development of the law 

relating to custody has established that the welfare 

of the infant is the paramount consideration before the 

court. 

The English Guardianship of Minors Act of 19?1 

enacts that in any proceeding before any court relating 

to a custody or upbringing of the minor the court 

shall regard the welfare of the minor as the first 

and paramount consideration. Section 9 of that Act 

provides that on an application of the mother or father 

of the minor the court may make such order regarding 

the custody and access of the minor as the court thinks 

fit having regard t o  the welfare of the minor and to the 

conduct and \vishes of the mother and father which again 

vvould seem to imply that the \velfare of the minor is 

superior to the conduct and wishes of the mother and 

father. 

The New Zealand Guardianship Act in sections 

dealing with custody orders doe$ not refer to any con­

siderations to which the court must direct its attention 

but simply states that the court may make such order as 

it thinks fit. However, section 23 of that Act provides 

that in any matter relating to custody or guardianship 

or access or the administration of any property belonging 

to or held in trust for a child the court shall regard 

the welfare of the child as the first and paramount 

consideration and the conduct of any parent is relevant 

only to the extent that such conduct relates to the 
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welfare of the child. It is submitted that the New 

Zealand provision reflects the attitude of the courts 

in recent custody disputes such as the case of McGee 

v. WaZdern and Cunningham in which Milvain C. J. T. D. 

held that the paramount concern is the child's welfare 

and the claims of parents are subservient to that concept. 

If we accept the position that the application 

for custody of an infant should be limited to either 

the father or mother or other guardian of an infant 

and acknowledge the right of the Supreme Court, in 

the exercise of its equitable jurisdiction, to make 

such order as it sees fit, which would enable the court 

to award custody to persons other than the parties to 

the proceedings, it follows that the only concern before 

the court in custody proceedings is the welfare of the 

infant and that the conduct of the parents and the wishes 

of the mother and father are relevant only insofar as 

they relate to the welfare of the infant. 

Section 46 (3) limits the application to vary or 

discharge the order to the parents of the infant or 

upon the death of a parent, the guardian. It is 

interesting to note that although the Act permits the 

infant to make an application for custody or access 

the same right is not extended with regard to an 

application to vary or discharge the order. 

RECOMMENDATION #16 

IT IS RECOMMENDED THAT SECTION 46 (3) BE 
AMENDED TO PERMIT ANY GUARDIAN OF AN INFANT 
TO APPLY TO VARY OR DISCHARGE AN ORDER. 
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Section 46 (5) is interesting in that it enables 

the court to order the mother to make payments of 

maintenance for the support of the infant, although 

the same liability is not imposed upon the 1.·1ife under 

the provisions of Part 4 of the Domestic Relations Act. 

In keeping with the recommendations in the research 

paper prepared by Professor Payne on the Domestic 

Relations Act, that reciprocal rights and obligations 

shall be imposed on husband and wife, it is suggested 

that this section should be retained but it is questionable 

whether the provision regarding maintenance should be 

contained within the section dealing with custody. 

Section 47 

Section 47 of the Act is a re-enactment of the 

Custody of Childrens Act 1891136 which Act gave almost 

unlimited discretion to the court in refusing an order 

for the custody of a child. That Act was concerned with 

issues of custody not as between the parents but as 

between parents and a third party. Prior to the enactment 

of the Custody of Childrens Act of 1891, a parent or 

other person who had the legal right to the custody of 

a child could obtain possession by means of an application 

for habeas corpus or by petitio� to the Court of Chancery. 137 

Under that procedure the court had power to refuse the 

13654 and 55 Vict. , c. 3. 

137 Re Spence (1847) 2 Ph. 247. 
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application but only on grounds of gross immorality. 138 

Section 47 is an exact reproduction of section 1 of 

the Custody of Children Act of 1891, section 48 of the 

Domestic Relations Act is similar to although not the 

exact wording of section 2 of the Custody of Children 

Act of 1891, and section 49 of the Domestic Relations 

Act is re-enactment of section 4 of the Custody of 

Childrens Act of 1891. 

Habeas corpus procedure was employed in both the 

case of Re Agar-Ellis
139 and in R. v. Gyngall

140 but in 

those cases the courts came to opposite conclusionso 

In the case of Re Agar-Ellis the court held that it 

would not interfere with the father in the exercise of 

his paternal authority except where by his gross moral 

turpitude he forfeits his rights or by his conduct he 

is shown to have abdicated his paternal authority or 

when he seeks to remove his children who are wards of 

the court out of the jurisdiction without the consent 

of the court. In R. v. Gy ngall on the other hand, the 

Court of Appeal held that although the mother had not 

been guilty of any misconduct which disentitled her to 

the custody of the child the court would, if satisfied 

that it was essential for the we lfare of the child, 

refuse to give the mother custody. The case of Re 

Agar-Ellis arose before the enactment of the Custody of 

Children Act of 1891 and the case of R. v. Gyngall arose 

138 
R. v. Clarke� Re Race (1857) 7 C & B 186. 

13 9 ( 18 8 3 ) 2 4 Ch . D . 31 7 · 

140 [1893] 2 Q. D. 232. 



101 

two years subsequent to the enactment of that statute. 

�ord Esher M. R. dealt with the statute in a very cursory 

fashion and held that the statute does not affect the 

jurisdiction formally exercised by the Court of Chancery 

in t hat it simply gives the court discretion to refuse 

to issue a habeas corpus in certain cases and deprives 

the court of·the discretion t o  order the child to be 

deliver ed up to the parent in other cases. The effect 

of Lord Esher's judgment may be construed to have 

seriously undermined the effectiveness of this statute 

in that he in effect held that notwithstanding that 

enactment the equitable jurisdiction of the Court of 

Chancery prevailed in custody cases. 

Since the time of the Gy ngall case there has been 

a vast discrepancy in the case law relating to actions 

of custody between parents and third parties and the 

test to be applied by the court in determining whether 

to interfere with the rights of the natural guardian. 

In a decision of the Irish Court of Appea1141 the 

court enunciated what has been referred to as the welfare 

test142 which was derived from the Gy ngall case and which 

essentially held that in exercising the jurisdiction to 

control or ignore the parental rights the court must act 

cautiously not as though it were a private person acting 

with regard to his own child and acting in opposition to 

141[1900] 2 I. R. 232. 

142 J. v. C. [1969] 1 All E. R. 817. 
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the parent only when judicially satisfied that the 

welfare of the child requires that the parental rights 

shall be suspended or superseded. 

In opposition to the "welfare test" is the test 

based upon the case of Re Fynn
143 and approved in Re 

Agar-Ellis wherein the court held that it had no right 

to interfere with the sacred right of a father over 

his own children unless he has shown by his conduct 

that he is extremely unfit in any respect to exercise 

his parental authority and duties as a father. 

In Re Thain; Thain v. Tay Zor
144 the court accepted 

the principle of Re Agar-ElZis and Eve J. states 

. . . I am satisfied that the child will 
be as happy and well cared for in the 
one home as the other and inasmuch as 
the rule laid down for my guidance in 
the exercise of this responsible juris­
diction does not state that the welfare 
of the infant is to be the sole consi­
deration but the paramoun·t considera·tion 
it necessarily contemplates the existence 
of other conditions and amongst these 
the wishes of an unimpeachable parent 
undoubtedly stand first. It is my duty 
therefore to order the delivery of this 
child to her father. 

This principle was also approved in the case of 

Re CarrolZ (No. 2J. 145 Scrutton L. J. relied on the 

143 
(1848) 2 De G & Im. 457. 

144 
[1926] All E.R. Rep. 384. 

145 
[1930] All E.R. Rep. 192. 
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Custody of Children Act of 1891, and held that unless 

�he parent is of so bad a character that her wishes as 

to religion and ed ucation may be d isregard ed , the mother 

had a legal right to require that the child shall be 

brought up in her religion. 

Slesser L.J. held that as a parent had , at common 

law, an absolute right to the custod y of his or her 

child of tend er y ears unless he or she had forfeited 

it by certain misconducts and having regard to the 

Chancery jurisdiction which was not affected by the 

Custody of Infants Act of 1891, that the wishes of the 

natural parent are still to be primarily consid ered. 

The d ecision in Re Carroll (No. 2) was criticized 

in J. v. C. in the House of Lord s because the Court of 

Appeal appeared to have consid ered that the mother had 

a prevailing right to custod y against strangers which 

was not affected by the provisions of section 1 of the 

Guardianship of Infants Act of 1925 which states that 

the welfare of the child should be the paramount consid eration. 

In J. v. C. the court held that section 1 of the Act 

of 1925 applies to d isputes not only between parents but 

between parents and strangers and strangers and strangers 

and that in apply ing that section the rights and wishes 

of parents \.vhether unimpeachable or otherwise must be 

assessed and weighed in relation to the welfare of the 

child in conjunction with all other factors �elevant 

to that issue. This is the position ad opted by Milvain 

C. J. T. D. in Mc.Gee v. Waldern and Cunningham. It i
.
s still 

questionable hov..rever whether this principle, which, in 

its original intention, was d irected to d isputes between 
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strangers and parents or whether the courts do not in 

f act consider the prima facie rights of the parents 

bef ore proceeding to dispose of the case on the basis 

of the welf are of the child. 

It is-sugges ted in f act that even the House of 

Lords in J. v. C. did inquire into the conduct of the 

parents and reached the conclusion that the parents had 

so conducted themselves so that the court was justified 

in refusing to enforce their right to custody to the 

inf ant bef ore coming to the conclusion that the welfare 

of the child demanded that the child remain in the 

custody of the f oster parents. 

It is suggested that the provisions of section 47 

and the provisions of the Custody of Infants Act of 1891 

are in f act still very much in evidence in any court 

proceedings involving a custody dispute between a parent 

and third party and that the only time in \vhich the 

court truly disregards the rights of the natural parents 

is in those situations in wpich the parties are construed 

to be of equal status, i. e. , equal guardians of the child. 

By canon law, by common law and by statute 
the natural parents are entitled to the 
custody of their minor children except 
where they are unsuitable persons to be 
entrusted with- their care, control and 
education or where some special circu�­
stances appear to �ender such custody 
inimical to the welf are of the inf ant 
only the most unusual circumstances does 
justif y a court in ref using a parent 
custody of his child in favor of the 
third party, no matter how unself ish the 



latter's 
thing to 
par en tes 
child t o  
presents 

motives may be. It is one 
determine sole custody inter 
but to grant custody of a 
a person other than a �arent 
a dif f erent problem. l4 
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It is suggested that the decision of Rand J. 

in Hepton v.·Maat is still applicable today and that 

notwithstanding serious inroads into the natural 

rights of the parents by the application of the test 

of the welf are of the child, the welf are of the child 

can never be determined as an isolated f act as if the 

child were f ree f rom natural parental bonds entailing 

moral responsibilities. 

RECOMMENDATION #.1? 

IT IS RECOMMENDED THAT THE PROVISIONS 
OF SECTION 47 SHOULD BE RETAINED IN OUR 
LEGISLATION TO ENSURE THAT THE RIGHTS OF 
THE NATURAL PARENT TO THE CUSTODY OF THE 
CHILD SHOULD BE RESPECTED UNLP.SS FOR GRAVE 
REASONS R}?8,PECTING THE WELFARE OF THE CHILD 

THE COURT SEES FIT NOT TO GIVE EFFECT TO THE 
PARENT'S WISHES� Z 47 OR UNLESS GUARDIANSHIP 
PROCEEDINGS HAVE EXTENDED TO SOME THIRD 
PARTY EQUAL STATUS WITH THE PARENT. 

Section 47 in its present f orm places the onus on 

the third party to prove that the parent or other res­

ponsible person has either abandoned or deserted the infant 

146 (1936) 5 Wordham Law Revie\.v 618. 

147 Re Mugford [1970] 1 O. R. 60 1 at 609. 
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or has otherwise so connected himself that the court 

should ref use his right to custody. 

The test 'still appears to be that misconduct or 

unmindf ulness of parental duty or inability to provide 

f or the welf are of the child must be shown bef ore the 

natural right can be displaced. �fuere a parent is of 

blameles s lif e and is willing and able to provide the 

child material and moral necessities in the rank and 

position to which the child by birth belongs, that is 

the rank and position of the parent, the court is 

judicially bound to act on what is equally a law of 

nature and of society and to hold (in the words of Lord 

Esher in R. v. Gy ngaZZ) that "the best place f or a child 

is with its parent". The right is displaced in excep­

tional cas es. G ibbons L. J. in the leading decision of 

Re O'Hara,
148 which has been described by the House of 

Lords as an enlightened case, held that situations such 

as those in the Gy ngall case were exceptional situations 

which did justif y the court in ref using to enf orce the 

natural parental rights. It is suggested that had the 

mother in the recent case of McGee v. Waldern and Cunningham 

taken proceedings under section 47 of the Domestic Relations 

Act that the court in that case would have been satisf ied 

that the situation was an exceptional case that would 

justif y the court in ref using to enf orce the natural 

parental rights. 

148 
[190 0]  2 I. R. 232. 
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Section 48 

Section 48 enables the court to order the parent 

to reimburse the third party f or the costs incurred in 

bringing up the inf ant. 

It is an acknowledged f act that in practice a 

third party who has any intention of retaining custody 

of a child and proceeding with an application f or 

adoption is advised not to pursue the parent f or main­

tenance of that child with the intention of subsequently 

proving that the parent had been unmindf ul of its 

parental responsibility in f ailing to support. There 

is no doubt that in many divorce situations in which 

the mother is awarded custody and has intentions of 

remarry ing and apply ing with her new husband f or the 

adoption of her inf ant children that she will choose 

not to request a maintenance order f or that purpose. 

These same parents may choose not to make application 

to the Department of Health and Social Development under 

the Social Development Act f or a social allowance on 

behalf of the child although according to the provisions 

of section 8 of that Act
149 they would be entitled to 

allowance re gardless of their own f inancial means. 

It must also be considered that if the court is 

to order a child to be returned to the custody of its 

natural parent and if the_court is to make an order 

under section 48 of the Act, that the ef f ect may well 

149 R. S. A. 1970, c. 345. 
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be to jeopardise the welf are of the infant in that any 

payment which the parents were f orced to make might 

diminish their powers of providing f or the children. 150 

RECOMMENDATION #18 

IN VIEW OF THE PRESENT WELFARE 
LEGISLATION AND POLICY ENABLING A THIRD 
PARTY WHO IS CARING FOR THE CHILD TO BE 
REIMBURSED OUT OF PUBLIC FUNDS AND IN 
VIEW OF THE FACT THAT THE THIRD PARTY 
MAY CHOOSE NOT TO SEEK FINANCIAL ASSIS­
TANCE FOR THE SOLE PURPOSE OF PROVING 
ABANDONMENT OR DESERTION ON THE PART OF 
THE PARENT AND IN VIEW OF THE FACT THAT 
ANY ORDER UNDER THAT SECTION MAY SERIOUSLY 
INT�RFERE WITH THE NATURAL PARENT'S 
ABILITY THEREAFTER TO PROVIDE FOR THE 
CHILD� IT IS RECOMMENDED THAT THIS 
SECTION BE REPEALED. 

RECOMMENDATION #19 

THE SAME ARGUMENT MIGHT BE APPLIED TO 
SECTION 49 (b) OF THE ACT. THAT SECTION 
SHOULD BE REPLACED BY THE SAME TEST 
WHICH IS APPLIED IN SECTION 47 (b) OF THE 
ACT� 

WHERE A PARENT OR OTHER RESPONSIBLE 
PERSON HAS OTHERWISE SO CONDUCTED 
THEMSELVES THAT THE COURT IS 
SATISFIED THAT THE PARENT OR OTHER 
RESPONSIBLE PERSON WAS UNMINDFUL 
OF HIS PARENTAL DUTIES. 

IT IS SUGGESTED THAT SUCH AN AMENDMENT 
WOULD ALLOW THE COURT TO CONSTRUE THAT 

150 Re O'Hara� supra� f n. 148 at p. 245. 



THE PARENT'S FINANCIAL DESERTION OF 
HIS INFANT MAY AMOUNT TO SUCH CONDUCT 
AS WOULD JUSTIFY THE COURT IN REFUSING 
AN ORDER UNLESS SATISFIED THAT IT WOULD 
BE FOR THE WELFARE OF THE INFANT. 

RECOMMENDATION #20 

IN KEEPING WITH EARLIER RECOMMENDATIONS 
THAT ANY APPLICATION BY A THIRD PARTY TO 
OBTAIN CUSTODY OF THE INFANT SHOULD BE 
BY WAY OF GUARDIANSHIP PROCEEDINGS TO 
ENSURE THAT THE THIRD PARTY WOULD HAVE 
FULL LEGAL CONTROL OF THE CHILD AND WOULD 
BE ON AN EQUAL FOOTING WITH THE PARENT� IT 
IS RECOMMENDED THAT IN ANY SITUATION IN 
WHICH THE COURT IS SATISFIED THAT CIRCUM­
STANCES WARRANT THE COURT'S REFUSAL OF AN 
APPLICATION BY A PARENT FOR THE CUSTODY 
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OF A CHILD THE COURT SHOULD CONSIDER AN ORDER 
OF GUARDIANSHIP. 

Such an order �vould ensure that the child would be given 

some legal security with the t hird party and would in 

all likelihood preclude necessity of applying f or an 

order of adoption which is the present practice. 

RECOMMENDATION # 21 

IT IS RECOMMENDED THAT IF THE COURT IS 
SATISFIED THAT THE PARENT OR OTHER 
RESPONSIBLE PERSON HAS ABANDONED OR 
DESERTED THE INFANT OR HA OTHERWISE 
SO CONDUCTED 
SHOULD REFUSE TO ENFORCE HIS RIGHTS TO 
CUSTODY OF THE INFANT THAT THE COURT . 
SHOULD BE EMPOWERED TO APPOINT THAT 
THIRD PARTY AS LEGAL GUARDIAN OF THE 
INFANT AND COMMIT THE CHILD TO THE 
CUSTODY OF THAT GUARDIAN. 
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Section 50 

Section 50 of the Act dealing with the question 

of religion of the child who is left in the custody of 

some third party was an issue of grave importance at the 

time of the enactment of the Custody of Infants Act of 

1891 and was the basis of decision such as Re Agar-Ellis 

and was recently considered by the House of Lords in the 

case of J. v. C. The section is a recognition of the 

principle that notwithstanding that the parent may not 

be entitled to exercise its right to custody of the 

child nevertheless the parent retains the right to 

control t he upbringing of the child to the extent that 

the parent's wishes regarding the religion of the child 

will be respected. This provision in the statute may 

have been enacted in order to satisfy those parents who 

had proceeded with custody applications �or the sole 

reason that their infant·_child was being brought up in 

a different faith than their own and as Lord Upjohn 

stated in J. v. C. 

It is a sad commentary on the attitude 
of some members of the Protestant and 
Roman Catholic faiths that in so many 
other reported cases over the last 
hundred years the real contest has been 
left to the religious upbringing of the 
infant and orders have been made with 
scant regard to the true welfare of the 
infant. 

The question in the· case of J. v. C. which t.he court 

had to determine regarding the religious faith of th e 

infant was not based on any doctrinal bias in favour 

of one faith over the other but on the practical matter 
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of obtaining suit able general education as well as 

religious instruction and it was solely f or the benef it 

of its general education that the change was proposed 

to be made. 

It is sugge sted that in any situation in which 

the custody of an inf ant child is co1nmitted to someone 

other than the natural parent that many questions will 

remain to be determined jointly by the parent and new 

custodian or guardian as the case may be and that these 

questions will not be restricted to issues of religion 

only but will extend into the area of the inf ant's 

general education and will include such considerations 

as to whether consent should be given to the marriage 

of the inf ant and other related issue� which may be quite 

distinct f rom the issue of custody. 

If we are to accept the principle that an order 

of custody either in divorce cases or in cases involving 

the parent and third parties does not irrevocably deprive 

the other parent of all rights and duties then it is 

suggested that there should be provision in the legislation 

f or the determination of other issues which may arise 

f rom time to time concerning the upbringing of the infant. 

RECOMMENDATION #22 

IT IS RECOMMENDED THAT THE PROVISIONS· 
OF SECTION 50 SHOULD BE EXTENDED TO 
ENABLE THE COURT IN CUSTODY AND GUARDIAN­
SHIP PROCEEDINGS� AND IN ORIGINAL 
APPLICATIONS FOR THAT PURPOSE TO MAKE 
DIRECTIONS REGARDING ANY MATTERS 
RELATING TO GUARDIANSHIP. 
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At present the only means a parent who has been 

deprived of custody has of controlling the education or 

religion of his infant is by means of a custody appli­

cation which is not the proper remedy in most situations. 

The New Zealand Guardianship Act of 1968 contains 

the following provisions. 

13. When more than one person is a 
guardian of a child, and they 
are unable to agree on any matter 
concerning the exercise of that 
guardianship, any of them may 
apply to the court for direction 
and the court may make such order 
relating to the matters which 
seem proper. 

There is no doubt that within the terms of any 

provision of this nature the rules of equity must prevail 

and that although grave consideration would be given 

to the natural parents' wishes, if the court were satisfied 

that those wishes conflicted with the child's own best 

interests then those wishes must yield to the child's 

welfare. The Supreme Court of Canada hag recognized the 

proposition enunciated by Lord Justice Fitzgibbon in the 

O'Hara case in that when the welfare of the child requires 

that the father's rights in respect to the religious 

faith in which his offspring is to be reared should be 

suspended or superceded the courts in the exercise of 

their equitable jurisdiction have powers to qverride 

those rights because they ·have power to override all other 

parental rights, though in doing so they must act cautiously. 

It was held in Re J. M. Carrozz
151 that although the 

lSl [ 19 3 0] All E . R. -Rep • 19 2 · 
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welfare of the infant was the first and paramount 

consideration for the court in deciding its question 

with respect to the custody or upbringing of the infant, 

nevertheless the court could not in the case of the 

child too young to have any views of his own disregard 

the desire of its parent unless that parent had so 

neglected his or her duty as no longer to deserve 

consideration. And in the case of Re E (an infantJ
152 

the court held that notwithstanding that wardship of the 

child was to be continued and the care and the control 

of the infant was given to third parties, nevertheless 

the wishes of the mother regarding the religion of the 

child were to be respected. 

RECOMMENDATION #23 

IT IS SUGGESTED THAT THIS TYPE OF 
APPLICATION SHOULD BE EXTENDED TO 
SITUATIONS IN WHICH THE PARENTS ARE 
NOT SEPARATED OR DIVORCED� BUT ARE 
NOT ABLE TO AGREE ON MATTERS OF 
GUARDIANSHIP. 

In Israel, the Legal-Competence and Guardianship 

Law provides that in every matter 

of guardianship both parents have to act in agreement. 

There is a presumption that one parent has agreed to an 

act of the other until the contrary has been proven. 

Should the parents not agree on any matter subject to 

their guardianship, they may jointly apply to the court, 

which may, if it cannot get them to agree, either qecide 

the matter itself, or direct which of the parents is to 

make the decision. 

lSZ[l963] 3 All E. R. 874. 



RECOMMENDATION #24 

IT IS FURTHER RECOMMENDED THAT THE 
RIGHT TO APPLY TO THE COURT FOR 
SETTLEMENT OF A DISPUTE INVOLVING 
MATTERS OF GUARDIANSHIP OTHER THAN 
CUSTODY� SHOULD BE EXTENDED TO THE 
CHILD ITSELF. 
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This procedure would respond to the growing 

demand that the child should be entitled to apply for 

. d' . 1 d' t' . 't 1 t' . h 't 153 JU 1c1a 1rec 1ons 1n 1 s re a 1ons w1t 1 s parents. 

Presumably the majority of these applications 

would originate from older children who may be prevented 

by their parents from exercising freedom of choice in 

matters such as their schooling, their right to marry, 

their right to work, their right to seek medical attention. 

It is suggested that in addition to any other order the 

court might make, the court should be given jurisdiction 

to suspend the Age of Majority Act
154 and order that the 

child shall thereupon attain his majority. 

Section 52 

Section 52 of the Domestic Relations Act presents 

some difficulty in that it provides that the rules of 

equity shall prevail only when they do not conflict with 

153"children Have Rights" No. 4 NCCL Children's 
Committee. 

154R. S. A. 1971, c. 1. 
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the provisions of the Act. This provision is unique 

�n that other provincial statutes dealing with custody 

and guardianship simply provide that the rules of equity 

shall prevail in all matters of custody and education of 

infants. As has been previously discussed in this paper 

there is room for conflict between some of the provisions 

of this Act and the rules of equity. Although this 

provision may not be sufficient to displace the inherent 

equitable jurisdiction of the Supreme Court regardless 

of any such statutory provisions to the contrary, this 

section should be amended. 

It might be questioned at this point whether a 

provision similar to that found in the English Guardianship 

of Minors' Act, 1971, should be enacted. That Act provides 

in section 1 

vfuere in any proceedings before any 
court (whether or not a court as 
defined in section 15 of this Act)--

(a) the custody or upbringing of a 
minor; or 

(b) the administration of any property 
belonging to or held on trust for 
a minor, or the application of the 
income thereof, 

is in question, the court, in deciding 
that question, shall regard the welfare 
of the minor as the first and paramount 
consideration whether from any other 
point of view the claim of the father·, 
or any right at common law possessed 
by the father, in respect of such custody, 
upbringing, administration or application 
is superior to that of the mother, or the 
claim of the mother is superior to that 
of ·the father. 
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The New Zealand Guardianship Act of 1968 has 

gone further in providing in section 23: 
I 

(1) In any proceedings where any matter 
relating to the custody or guardianship 
of or access to a child, or the admini­
stration of any property belonging to 
or held in trust for a child, or the 
application of the income thereof, is 
in question, the Court shall regard the 
welfare of the child as the first and 
paramount consideration. The Court 
shall have regard to the conduct of 
any parent to the extent only that such 
conduct is relevant to the welfare of 
the childo 

(2) In any such proceedings the Court shall 
asce�tain the wishes of the child, if 
the child is able to express them, and shall, 
subject to subsection (9) of section 19 
of this Act, take account of them t o  such 
extent as the Court thinks fit, having 
regard to the age and maturity of the 
child. 

(3) Nothing in this section shall limit the 
provisions of section 64 and 64a of the 
Trustee Act 1956. 

The Privy Council in McKee v. McKee155 has established 

that the welfare and happiness of the infant is the 

paramount consideration in question for the custody to 

which all other considerations must yield. 

It is suggested that in any custody proceedings 

between parties of equal status that there is no doubt 

155
1 All E. R. 942. 



117 

that the welfare of the child is the paramount consi­

deration before the court. In the McKee case and 
156 Kruger v. Brooker the court demonstrated that the 

welfare of the child was essentially the sole consideration 

before the court and that the conduct of the parties was 

relevant only insofar that it effected the welfare of 

the child. 

However it is suggested that in guardianship or 

custody proceedings between a parent and a third party 

the welfare of the child is not the sole consideration 

before the court and that to extend the provisions of 

� section 1 of the Guardianship of Minors Act to those 

disputes as was done by the House of Lords in J. v. 

C. and has been done by the New Zealand Legislature in 

the provisions of the Guardianship Act of 1968 and as 

Milvain J. has attempted to do in the case of McGee v. 

Waldern and Cunningham might seriously jeopardize the 

law of nature that the affection which springs from a 

relation between parent and child is stronger and more 

potent than any which springs from any other human 

1 t. 157 re a 1on. 

It is suggested that any reference to the para­

mountcy of the welfare of the child should be restricted 

to applications for custody which, in keeping with previous 

recommendations in this paper would be restricted to 

1561962, s.c.A. 

157 Chapsky v. Wood, 1881, 26 Kan. 650. 
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applications between parties of equal status. But in 

t he preliminary proceedings involving the guardianship 

of the infant the first, although not the paramount, 

consideration for the courts shall be the conduct of 

the parent and of any third party who applies to be 

appointed guardian. It is recommended that these 

provisions m� ght take the following form: 

RECOMMENDATION #25 

(1) IN ANY PROCEEDINGS RELATING TO AN 
APPLICATION FOR THE APPOINTMENT 
OF OR REMOVAL OF A GUARDIAN OF AN 
INFANT� THE COURT SHALL DIRECT AN 
INQUIRY INTO THE CONDUCT OF THE 
NATURAL PARENTS OR ANY OTHER GUARDIAN 
OR ANY PROPOSED GUARDIAN TO THE 
EXTENT THAT SUCH CONDUCT RELATES 
TO THE WELF ARE OF THE CHILD. 

(2) IN ANY PROCEEDINGS RELATING TO THE 
CUSTODY OF AN INFANT THE COURT SHALL 
REGARD THE WELFARE OF THE CHILD AS 

Sectio·n 52 

THE FIRST AND PARAMOUNT CONSIDERATION 
AND SHALL NOT TAKE INTO CONSIDERATION 
WHETHER THE CLAIM OF ANY PARTY TO THE 
PROCEEDINGS IN RESPECT OF THE CUSTODY 
OF THE INFANT IS SUPERIOR TO ANY OTHER 
PARTY. 

Section 52 of the Domestic Relations Act may 

better be dealt with in either another statute or a 

separate Part in that this section may cause.some 

confusion between the role of the guardian of the 

person of the infant and the role of the guardian of 

the estate. It may even be presumed from that section 

that each guardian of the person is also guardian of the 

estate. 
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The Domestic Relations Act of 1927 defined guardian 

as the guardian of both the estate and of the person of 

the infant. That provision has been repealed. 

At common law a guardian of the person has no 

authority over the infant's property158 although a testa­

mentary guardian has been recognized as being guardian 
159 of both the person and the estate. However, the natural 

guardian is guardian only of the person of the infant. 

The testamentary guardian had a right to receive the rent 

from profits of and manage the estate of the infant but 

neither the parent nor the testamentary guardian had any 

right to use that money or dispose of any property on 

behalf of the infant without the intervention of the 

court. Therefore although the testamentary guardian was 

the custodian of the person of the infant and the property 

of the estate, when it came to taking any action on the 

part of the infant, that action had to be expressly 

ratified by the courts and if not so ratified it was 

not binding upon the infant. 160 

In an action pursuant to the Domestic Relations Act 

of Alberta of 1927161 which defined 'guardian' to mean 

158
Re Marquis of Salisbury v. Ecclesiastical 

Commissioners (1876) 2 Ch. D. 28. 

159 
Duke of Beaufort v. Berty (1721) l.P. Wms. 703, 

at p. 704. 

160R.e::_ Shewin; Re Langley [1927] 2 W. W. R. 609. 

161R. S. A. 1927, c. 5. 
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both the guardian of the estate and the person of an 

1nfant, the court held that upon the death of the father 

of the infant the mother who was constituted a guardian 

by virtue of that Act was entitled to the management of 

the goods, chattels and personal estates of the infant 

and the authority in that respect was not limite� there 

there being nothing in the Act requiring the guardian 

to give any security. Clark J. A. of the Alberta Court of 

Appeal expressed the opinion that the omission in the 

Act requiring a parent who is constituted a guardian 

to give security for the proper management of the infant's 

estate was decided shocking to the courts which had 

always been extremely zealous to safeguard the property 

of the infant against improvident or dishonest guardians 

and the many risks which attend the management of such 
162 property. 

Subsequently, the present provisions of section 52 

of the Domestic Relations Act were enacted requiring 

every guardian who purports to act as guardian of the 

estate, with the exception of the Public Trustee, to 

furnish such security as may be ordered by the court. 

The effect of this provision is that any guardian 

of the infant must make application either for letters of 

guardianship under the Surrogate Cou�ts Act for appoint­

ment as guardian of the estate, in which case he will be 

required to post a bond, or, by application �nder section 

52 of the Act in which case he is also required to post 

162 Pulkrabek v. Pulkrabek [1927] 3 W. W. R. 239. 
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a bond. The ultimate effect is that unless any guardian 

of the infant makes such an application, the Public 

Trustee is, for all intents and purposes, the only 

guardian authorized to deal with the estate of any 

infant in the province of Alberta. Section 7 of the 

b '1 . 163 'd 1 • Pu &�c Trustee Act prov1 es tnat any mon1es or 

estate to which an infant is entitled other than wages 

or salaries shall be in trust to the Public Trustee 

unless a guardian has been appointed by issue of letters 

of guardianship. The effect of that section clearly 

overrides the provisions of section 52 of the Domestic 
Relations Act in that section 52 makes no provision for 

the granting of letters of guardianship. The conclusion 

is that unless letters of guardianship are issued pursuant 

to the Surrogate Court Act the Public Trustee shall be 

guardian of the estate of every infant in the province. 

This provision is circumvented in practice by the appoint­

ment of an executor to act as trustee of the estate of 

the infant children of the testator in which case the 

trustee is governed by the provisions of the Trustee Act.164 
But even in those cases the Public Trustee is entitled to 

notice of any application made through a court in respect 

t o  the property or estate of an infant and when served 

with notice becomes guardian ad lite m of the estate of 

the infant. The Public Trustee has the function of acting 

as the official or ex officio trustee of the property of 

any infant in the province although it has been held that 

163 
· R. S. A. 197 0, c. 301. 

164 R. S. A. 197 0, c. 37 3. 
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the Public Trustee is not ex officio guardian of the 

person of infants nor is he vested with any of the 

'b'l' .L.' bl' . . . :1 1 h 165 responsl l l�les or o lgatlons lnClaenta_ t ereto. 

It has been suggested that some of the confusion 

which pervades the theory of guardianship, particularly 

in relation to testamentary matters, might be alleviated 

by implementing a change in the terms applied, so as to 

permit the guardian of the estate to be known as the 

t�ustee of the estate and retaining the use of the term 

gua�dian as it pertains to the guardian of the person. 

This suggestion was made by Mr. Sandy Hogan of the office 

of the Public Trustee. It is suggested that such a change 

would clarify the position under wills in which the 

executor's name as trustee of the estate of the infant 

and some third party is named as guardian of the infant. 

In those cases in which the executor is not named as 

trustee of the estate, the Public Trustee would step in. 

This change in title would also remove any incongruity 

arising from the fact that the appointment of the guardian 

of the person of the infant is effective from the date 

of the death of the testator whereas the appointment of 

the guardian of the estate is only effective from the 

date of the issue of the letters of guardianship under 

the application under the Su��ogate Cou�t Act. 

It is desirable to separate the two offices in 

fact if not in name, for the purpose referred to by 

the Alberta Court of Appeal in Re Pulk�abek which is to 

safeguard the properties of the infants �gainst the 

165Re Wilson Estat� (1955-56) 17 W. W. R. 348. 
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improvident or dishonest guardian and the many risks 

which attend the management of the property of the 

infant, and also for the converse reason that many 

testamentary guardians in the diligent attention to 

their duties of the guardian of the person of the 

infant are unwilling to encroach upon the infant's 

estate even to the extent of seeking reimbursement for 

the maintenance of the infant if this estate is under 

their care and control. However if the monies are being 

handled by some other party such as the trustee of the 

estate or the Public Trustee it is easier for the 

guardian to accept reimbursement in this regard. 

RECOMMENDATION # 26 

IT IS SUGGESTED THAT THE RIGHTS AND 
DUTIES OF THE GUARDIAN AS SET OUT IN 
SECTION 5 2(2) OF THE DOMESTIC RELATIONS 
ACT SHOULD BE REPEALED. 

The Rules·. o;f .court make provision for the ·appointment of 

the next friend or appointment of guardian ad litem. 

If the provision relating to the guardianship of the 

estate of the infant is to be removed this subsection (c) 

would be redundant. Subsection (d) , which appears to 

impose an obligation on the guardian rather than a right 

to the custody of the person of the infant, is a matter 

subject to the discretion of the court and is probably 

redundant. 

It is interesting that the British Mental Health 

Aat, 1959166 which attempts to define the rights and 

1667 & 8 Eliz. 2, c. 72. 
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and responsibilities of guardians appointed under that 

Act confer upon the guardjan "all such powers as would 

be exerciseable by them or him . • . as if he were the 

father . • . •  " The implication of that definition is 

that the rights and duties of the father or natural 

guardian are defined by custom and coiTmon lawo 

In conclusion, it is suggested that consideration 

be given to the enactment of a separate Act dealing 

exclusively with the guardianship of the person of the 

infant. 

ANNE H. RUSSELL 
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