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Octob er 17 , 197 3  

RI GHTS OF OCCUPATI ON 
.OF A NON- OWNING SPOUSE IN THE MATRIMONIAL HOME 

I 

INTRODUCTI ON 

The purpos e o f  this memorandum i s  to cons i der the 

nature of " right11 of oc cupati on in a matrimoni al home whi ch 

accrues to the non-owning spous e . In this regard , a bri e f  

overvi ew wi l l  b e  made o f  the evo lution i n  the common l aw 

o f  what ·has come to be regarded as the " de serted wi fe ' s  

equi ty " .  This equi ty has been the rationale behin d much 

o f  the deve lopment through both case law and legi s lati on 

o f  provi s ions of granting to a wi fe who has no p roprie tary 

interes t  in the matrimonial home , an o ccupational right 

as again s t  her husband who has e i ther de serted her , or 

is living apart from her as a re sult of hi s mis cond�ct . 

An analy s i s  o f  the nature and extent of the r ight 

o f  the non- owning spouse to occupy the matrimoni a l  home 

wil l  invo lve a brie f s urvey o f  the deve lopment of the law 

in Engl and through j udi cial de ci s ion s eminating from a 

con s i deration of the Married Women ' s  P roperty Act 18 8 2 , 1 

and s ubsequent legi s lative enactments . 

A s imi lar tracing wi l l  be made o f  legi s lati on in 

Ontari o , 2 and cas e s  bas ed thereupon in order to see the 

deve lopments in one Canadi an j uri s di ction of the " de serted 

wi fe ' s  equity " . 

145 & 4 6 Vi ct . , c .  75 . 

2 R . s . o .  1970 ,  c .  2 6 2 , s .  13 ( 1 ) . 

, 
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Fol lowing the foregoing , a survey wi l l  be made o f  

the present legal s ituation i n  Alberta wi th regard being 

given to the e f fect of re s training or non-mole s tation 

orders under the powers of the Divorce Act , 3 and Judi cature 

Act4 toge ther wi th the e f fects of the Dower Act5 upon rights 

o f  occupation and di spos i tion of the matrimon ial home. 

The tracing o f  developments a s  outl ined above wi l l  

attempt t o  rai s e  the i s sue , whi ch i s  a n  integral p art o f  thi s 

memorandum , name ly ; whether occupati ona l  "rights" in the 

matrimon ial home are an inc ident of matrimon ial property 

law ,  or whe the r such rights fall more square ly into the 

areas of fami ly law dealing wi th maintenance and s upport 

ob ligations.  

The s tatements ·Of the exi s ting legal s i tuation in 

Alberta wi l l  be fo llowed by a return to the recent s tatutory 

deve lopmen ts in Eng land and New Ze alan d  wi th a vi ew to 

seeing how the se j uris dictions have attemp ted to deal 

wi th the i s sue o f  occupational ri ghts in the matrimoni al 

home whi le retaining the genera l  mat rimonial regime of 

s ep aratene s s  o f  property. 

The conc luding portions of the memorandum wi l l  involve 

an analy si s  of how legi s lative change s  s uch as those r ecently 

introduced in England and New Zealand might be app lied to 

the pre sen t Alberta s i tuation of sep aratenes s  o f  property 

3 R. s . c .  197 0 , c. o-a. 

4 R. S . A .  197 0 ,  c .  193 . 

5 R. S . A. 197 0 , c .  114 . 
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in o rder to harmoni ze the i s s ue o f  rights o f  occupation 

in the matrimonial home wi th the pres ent day reali ti e s  

o f  mari tal l i fe . Al s o , re gard wi l l  be had to the e ffect 

on the rights of o ccupation in the matrimonial home whi ch 

mi ght re sult from a number o f  po s sible change s in the 

exis ting matrimon ial property regime ; such change s incluc 

a legi s lative enactment creating a deemed eo- ownership 

in the matrimon ial home , or a new matrimoni a l  property 

regime of a de ferred p arti cipation o f  acqui s i tion s . 

I I  

E VOLUTI ON AND DEVELOPMENT OF THE 
DESERTED WIFE ' S  EQUI TY 

1. The Nature o f  the "Equity " 

Although minor re ference wi ll be made in thi-s memorandum 

to cas es dealing wi th jo int ownership , the main portion s 

o f  the memorandum wil l  cons ider the nature and s cope o f  the 

des erted wi fe ' s equity from the standpoint of ti tle being 

ves ted in the husband alone . S uch a s i tuation imp l i e s  that 

the wi fe depends upon her husband for the roo f over her 

head and doe s not have any proprietary intere s t  in the 

matrimoni al home. However , the wi fe has alway s had a 

right to protection in re lation to the ma trimonial home 

and it i s  in thi s  context that her "equi-t,y " in i t  has 

ari s en . 

The "de serted wi fe ' s  equi ty11 or right o f  occupation , 

derives from her common law right to p ledge her husband ' s  

credi t for nece s s ities which in turn s tems from the 

irrebuttable pre sumption o f  law that it i s  a hu sband ' s  

duty to protect and s upport hi s ''i fe . The result· i s  that 
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the right o f  occupation1such as it exi st s , i s  per?onal 

to the wi fe and cannot be as s igned . There i s ,  on the 

other hand , no corre sponding right in the hus band , and 

any rights he may have s temming from the principle s 

re lating to consortium wi ll not s erve to support a c laim 

by him to pos s e s sion . In regard to the foregoing , i t  

has been s a i d  that ; 

By vir tue o f  marriage , a wife acquired the 
right to two things ; the right of cohabi tation 
wi th her hsuabd and the right to support 
according to her husband ' s  s tate and condi tion . 
S he could ob tain agains t him , from the 
ecc l e s i astical courts , an order for 
re s ti tution o f  conj ugal rights which , in 
its usual form , ordered him t-0 take her home 
and receive her as hi s wi fe. and render her 
con j uga l rights- - an order which could be 
enforced by a hus band for non- obedience . What 
the wi fe gained by the order was the provi s ion 
for a s uitable dwe ll ing hou se and maintenance 
coupled wi th the ob ligati on of the husband 
to live wi th her : WeZdon v .  WeZdon, ( 18 8 3 )  
9 T . D .  52 at page 56 , per Sir James Hannen , T .  
The e s sential point i s  that the wi fe had no 
right to be provided wi th , or kept in , any 
particular home ; her right s were not rights 
in rem, nor were they re lated to any particular 
property ; they were purely person r ights 
agin s t  her husband enforce able by p roceedings 
against hi s person , which he could s ati s fy 
by rendering her con j uga l r ights , i . e. ,  by 
l iving with her and supporting he r in a 
suitable home . The j uri sdiction o f  the 
eccles iastical courts has long s inve given 
way to that of the High Court , there have been 
change s o f  j urisdiction , o f  remedy and o f  
nom�nctature but nothing in the various 
reforms which have taken p la ce has alterned 
the fundamental characte r of the wi fe ' s  rights . 
They remain the right to cohabi tat ion and 
s upport , and no more now than b efore • • • 

has s he by virtue o f  her married s tatus , any 
spe c i fi c  right to be provi ded wi th or maintained 
in any parti cular property . 6 

6
NationaZ Provincial Bank Ltd. v .  Ainsworth [1965] 

2 Al l E.R.47 2 ,  Per , Lord Wi lberforce at p. 4 92 , 
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Having looked at the general precepts to the 

right of occupation in the matrimoni al home , one mus t  

cons ider when thi s ri ght ari se s and i n  what circums tances 

and upon what condi tion s  it may be terminated. 

At common law the right o f  occupation in the 

wi fe s tems from her gaining upon be ing deserted by her 

husband the irrevocable ri ght to pledge hi s credi t for 

ne ce s s arie s. Thi s  irrevocable right or authority aro se in either 
o f  two ways : When the spous es s eparated due to marital mi s ­

conduct o n  the part o f  the hus band , or when the husband 

des erted the wi fe. From the foregoing , it woul d s eem 

that the right o f  occupation ari se s upon or depends upon 

de�ettion. Thi s would appe ar to be logi cal in view 

o f  the re ciprocal duties upon husband and wi fe t o  cohabit 

whi ch arises from them being legally married and the 

implied authority in each spouse as a c ons equence of 

marriage to enter and re s ide in matrimonial home. Some 

wri ters , 7 however , have contended that although the right 

of occupation i s  made i rrevocable upon the des ertion , the 

ri ght i s  bas ed upon marital s tatus , and comes into exi s tence 

as a con sequence of the marriage ceremony. Thi s  i ssue doe s 

not seem to have been clarified by cases de al ing with the 

rights of occupati on in the matrimoni al home.8 

7see Bora La skin , " The De s erted Wi fe ' s  Equity in 
the Matrimonia l Home : A Di s s ent " , ( 1961- 6 2 )  14 Univ . of 
Tor. L.J. 67 ; and F. R. Crame , "After the De serted Wi fe ' s 
Licence ; Part I :  The Pre s ent Law" , ( 1965 ) 2 9  Conveyan cer 
254 .  

8e.g. , s ee Lloyds �ank Ltd. v. Oliver 's Trustee and 
Another !1953 ] 2 Al l E.R. 14 4 3. 
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2. Emergence of the Des erted Wife ' s  Equity in Eng land 

Having looked brie fly at the underlying rationale 

for the rights of a de serted wi fe to occupation of the 

matrimonial home , an analys i s  of the deve lopment of the 

law on thi s  subj ect in Eng land wi ll now be undertaken. 

The effects of the util itari an s choo l  of ideas 

propounded in part by John S tewart Mi l l  coup led with the 
e ffe cts o f  the Indus tri al Revo lution s e rved to give women 

in Eng land a large degree o f  economic emancip ati on in the 

latter half of the nineteenth century. As a res ult of 

s uch emancipation , the need eme rged for legi s lation whi ch 

woul d  s e cure to married women s ome measure of independence 

f rom the husbands and the e ffects of the common law which 

ves te d  virtually comp le te con trol of the economic aspe cts 

o f  married li fe in the husband. 

The Married Women ' s  Property Act , 18 8 2 , 9 was a 

legi s lat ive attempt to protect " against the e f fects o f  

the common l aw tho s e  married women who were gainful ly 

emp loyed or en j oying s ome inherited we alth " .10 Section 17 

o f  this s tatute i s  o f  re levance to the i s sue o f  occupational 

rights in the matrimonial home and in an abbreviated fashion 

i t  p rovide s  that ; 

In any que s tion between husband and wi fe as 
to the title to or pos s es s ion o f  property , 
e ither party • • • may app ly by s ummons or 
otherwi s e  in a s ummary way • • • and the 
judge may make s uch order wi th respect 

94 5  & 4 6  Vi ct . , c. 75. 

10
o. Kahn-Freund , " Recent Legi s lation on Matrimoni a l  

Property " ,  ( 197 0 )  33 Mod. Law Rev .  6 01. 



to the property in dispute • • • as 
he s hall think fit • • • •  
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I t  i s  apparent tha t section 17 s erve s to create 

a s ummary procedure for the adj udi c ati on by a court upon 

conflic ting claims of husband and wi fe re lating to the 

matrimonial home and other matrimoni al property. The 

court i s  ves ted with a wide dis creti on ary power whi ch i s  

t o  b e  exerc i s ed by the court in order t0 prevent the 
exerci se of proprieto�y rights by the property-owning 

s pous e in s uch a manner as to avoi d or run contrary to 

h i s  or her matrimonial duties. 

Taken by itself , the s ection does not serve to 

create a right of occup ation in the matrimonial home . Such 

a right mus t  be and generally is deeme d  to f low f rom the 

husband ' s  duty to s upport·the wife and the " equity " .or 

occupational right wil l  ari s e  upon the wi fe being de s er ted . 

The wide dis cretionary powers conferred upon a court 

by s ection 17 served to cre ate a s eries of cas e s  in England 

spanning the firs t hal f  o f  the 2 0th cen tury and culminating 

in the deci s ion o f  the House of Lords in National Provincial 

Bank Ltd. v. Ain sworth , 11 in whi ch the l imi ts o f  j udicial 

dis cretion under s e ction 17 as wel l  as the n ature of the 

r�ght of a de s erted s pous e to occupy the matr imonia l home 

were given a re s tricted meaning , a matter to be dis cus s e d  

more fully after the deve lopment o f  the law in England through 

appl i cation of s e ction 17 of the Married Women ' s  P roperty 

Act has been summari zed. 

11
[1965] 2 Al l E.R. 47 2 ( H. o f  L.) . 



3 .  Secti on 17 Cases P rior to 1952 and Rent Act Cas e s  
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I t  i s  to be pres umed from the outset and throughout 

this s ummary that the wi fe nei ther owns the matrimonial 

home nor has contributed in a materia l ly f inanci a l  way to 

't . . . 12 h h . d d � s acqu�s �t�on . In sue a cas e , s e �s epen ent upon 

the husband to provide her with shelter and has neve r  had ,  

by virtue o f  her s tatus a s  wi fe , any property i n  the matri­

moni al home ( i . e . , no proprie tary right in re spect of the 

property ) . However , the e arl ier d i s cus s ion o f  the inter­

spousal dutie s attaching as a con sequence of marri age h as 

s e rved to give the non-owning wi fe protection in re lation 

to the matrimoni al home ; such pro tection being e s tablished 

by two main series of case s : tho s e  dea ling wi th section 17 

o f  the �arried Women ' s  P roperty Act , 18 8 2 , and those dealing 

wi th s ituation s o f  s tatutory tendencies under Eng l i s h  Ren t 

Act legis lation . 

As noted earlier , the wide s cope o f  section 17 and 

the wide di s cre ti onary power given to a j udge to make s uch 

order " as - he thinks fit " has served to s ee the invocati on 

o f  the s ection and i ts procedure s by a non-owning wife who 

wi s he s  to prevent her husband f rom evi cting her from the 

matrimonial home . Thi s s ection was employed in the ca s e  

of Hill v .  HiZZ13 wherein an in j uncti on was granted against 

12Thi s  as sumption avoids the nece s s i ty o f  con s idering 
the e ffe ct.of s uch deci s ion s as Pettitt v. Pettitt [196 9] 
2 All E . R . 3 85 and Gissing v .  Gissing {197 0] 2 All E . R . 7 8 2 
in Engl and and Trueman v .  Trueman [1971] 2 W . W . R .  6 8 8  (Alta . 
C . A . ) and the recent decis ion o f  the Supreme Court of Canada 
in Murdoch v .  Murdoch wherein the i s s ue of whether contri­
bution· by the non-owning spouse to the acqui s i tion o f  matri­
monial· property or i ts improvement wi l l  enti tle that s pouse 
to a bene ficial or equi table s hare in the property . 

13 {1916 ] W.N. 59. 
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a wi fe ordering her to leave the matrimoni al home on the 

ba s i s  that s he wa s taking the first s teps to prevent its 

s a le . The j udge , howeve r , suspended the operation o f  the 

in j unction unti l s ui tab le alternative accommodation was 

provided by the husband for hi s wi fe and chi ldren . 

The cas e  o f  Hutehinson v .  Hutehinson
14 i s  a further 

i l lus tration o f  the po s i ti on created by s ection 17 o f  the 

Married Women ' s  Property Act ,  name ly ,  the inabi li ty o f  

the husband t o  force hi s wi fe t o  leave the matrimonial 

home . In thi s case , a j udi cial s eparation order wa s in 

force be tween the partie s at the time of the app li cation 

under the Act and the husband wanted to obtain pos s e s s i on 

o f  the matrimonial home . The husband app lied under 

section 17 for an order for pos s e s s ion and based part of 

hi s argument on the ground that a de cree of j udi cial 

s ep�ration , be ing in force , prevented the j udge exerc i s ing 

his dis cretion other,.vi s e  then in the husband Is favour . In 

exerci s ing hi s di s cre tion in the wi fe ' s  favour the j udge 

di s agreed with thi s argument and he ld that s ince the 

relations hip of marri age s ti l l  s ubsi s te d , hi s d i s cretion 

was unfettered . 

In the case o f  Lee v .  Lee, �5 an order was i s s ued under 

s ection 17 re s train ing a hu sband from s e l l ing the matri­

monial home unti l he provided s uitab le alte rnative accom­

modation for hi s wi fe and the i r  three children . 

0 f 
1 6 

The Court of Appeal �n the case o Stewart v .  Stewart 

cons idered an order whi ch had been gran ted under s e ction 17 

14 
. [ 1947] 2 All E . R. 79 2. 

1� [ 1952] 1 All E . R. 1299. 

16
[1947] 2 All E .  R .  813. 

�-
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whe reby a husband was granted pos s e s s ion o f  premi s e s  that 

belonged to him where he had been cohabi ting with hi s wife . 

Divorce proceedings were pending based on al legati on s of 

the wi fe ' s  adul tery and the j udge at fi rs t ins tance had 

made an orde r for pos se s s ion whi ch the Court of Appe al 

re fuse d  to interfere with on the bas i s  o f  hi s exerci s e  of 

dis cre ti on. However , the Court of Appeal made i t  clear 

that in the ir op inion the j uri s di ction for the granting 

o f  the order under s e ction 17 was di s cretionary . In thi s  

regard Tucker , L.J. s tated 

There is j uri s diction in the County Court 
j udge under thi s s e ction to make an order 
for pos se s s ion at the ins tance o f  husband 
or wi fe again s t  the other spous e , but the 
cas e s  s how that , whether in that or s ome 
qther form of p roceeding , the court wi l l  be 
very s low to make any o rder deal ing with 
the legal ri ghts of the parties whi ch may 
have the e ffe ct o f  depriving either the 
wi fe or the husband o f  her or his right 
to occupy the matrimon ial home. The cas es 
s how that , whether it i s  an in j un cti on 
that i s  being granted or s ome other form 
o f  re lie f ,  great dare must be taken in a 
normal .case where there i s  a subsi s ting 
marri age between husband and wi fe , the 
parties hi therto living toge the r , and 
no order having been made by the Divo rce 
Court or by j usti ce s g iving the one the 
right to live ap art f rom the othe r , to 
see that the rights of the hus band or 
wi fe s hould be s afeguarded in the form 
o f  the order made.l7 

S ince 1944,
18 there has been a s erie s  of Engl i s h  

cas e s  dealing wi th ri ghts o f  oc cupation under rent restriction 

17
Ibid at p. 814. 

18 
B:raown v .  D:raape:ra, [1944] 1 Al l E. R. 246. 
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legi s l ation where the husband as a s tatuto ry tenant has 

attemp ted to get hi s wi fe out of po s s es s ion of the 

matrimonial home by vi rtue of s urrendering or otherwi s e  

determining hi s tenancy . In tak ing s teps to p rotect 

de s erted wives in pos s e s s i on o f  the s e  premi se s under 

rent res tri cti on , courts have re s orted to the devi ce 

o f  holding that the hus band- tenant cannot p ut an end to 

tenancy , even by s uch acts as del iver ing the keys to the 

landlord , s o  long as hi s wi fe remains on the p remi se s . 

I t  has been he ld that the husband remain s  the re by her 

and so long as he so remains , whatever e l se he doe s or 

s ays , the tenancy wi l l  remain . An examp le of thi s k ind 

of case is MiddZeton v. BaZdock,
19 in whiGh the Court o f  

Appeal cons i dered whether a wi fe could b e  turned out o f  

rented premi s e s  on the ground that .the re a l  s tatutory 

tenant ( her husband)  no longer had an intere st in the 

premi s es . In the cas e , the husband , a statutory tenan t ,  
had admi tted the l andlord ' s  title t o  the property in an 

attempt to get his wi fe out. of the p remi s e s . I t  wa.s he ld 
in the Court of Appeal that thi s  attemp t by the husband to 

. get the wi fe out of pos s e s s ion did not de feat the wi fe ' s 
right to s tay in the premi ses i f  she assumed a l l  the 

respons ibi l ities of the s tatutory tenan t . The court he ld 

that the wi fe ' s right to remain in pos s e s s ion could on ly 

be terminated by an order under sect ion 17 of the Married 

Women ' s  Property Act , 188 2, or her vo lun tary removal from 

the premi s e s . The case of Old Gate Estates v .  AZexander
20 

is i l lus trative o f  the f act that in rent res tri c tions 

19
{1950] 1 Al l E. R. 708. 

20
{1949] 2 Al l E.R. 8 22, see also Wabe v. TayZor 

!1952] 2 Al l E. R. 42 0. 
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circumstances the wife can take over as s tatutoryctenant . 

Here , the hus band , who was the statutory tenant , des erted 

his wife and to ld his landlord that he had given up 

po s s e s s ion and ceased to pay rent. At a later date the 

husband re turned to his wi fe and the landlord brought 

an action agains t  him on the ground that he had for fe ited 

the protection of the Ren t  Res tri ction s Act by hi s e arlier 

actions in respect o f  the property. The husband ' s  de fen s e  

was that his wi fe had paid the rent and acted i n  a l l  

re spects as a s tatutory tenant and that in such c i rcums tances 

he had not lost the prote ction of the Rent Re stri ction Acts . 

This contention was uphe ld at the Court o f  Appea l  which 

obs erved tha t s ince the wi fe was l awfully in pos s e s s ion of 

the premi s e s , s he could pay the rent and per form the 

tenancy ob ligation s  on b eha l f  of her husband. 

It should be no ted that the rent re s triction cas e s  

are l imi ted i n  their s cope and app li cation to the des e rted 

wi fe ' s  equi ty , and although the intent o f  the court s was 

to work out an empirical s olution to prevent in j us t i ce 

being done and to take s tep s to protect de serted wives in 

pos s e s sion of s uch premi s e s , it i s  also true that the 

technique u sed by the courts is the oppos ite of that whi ch 

i s  an i s s ue in app l i cati on s under section 17 of the Married 

Women ' s  Property Act , 1 8821 name ly ,  where a wi fe i s  des erted 

and left in posse s s ion o f  the matr imonial home her app li cation 
o r  de fen se to an app l ication by her husband unde r the s ection 

wi l l  be based upon her as sertion of a right to p o s sess ion 

that i s  di s tinct and sep arate from that o f  her hus band. 

The preceding brief analys i s  of .the c�ses under s ection 

17 o f  the Married Women ' ·s. Property Act, .188 2, .as well as the 
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rent re s tri cti on cas es would indicate that courts in 

England have re cogn i zed s ome s ort o f  ri ght to pos s e s s i on 

in the matrimonial home accruing to a deserted spous e. 

The i s sue whi ch arises f rom thi s  as wel l  as the cons i ­

deration o f  the common law dutie s o f  con s or tium and acce s s  

t o  the matrimonial home whi ch accrued t o  man and wi fe as 

a consequence o f  marriage i s  the nature and extent o f  the 

r ight of occupation in the matrimoni a l  home which ves t s  in 

the non-owning spous e. In thi s  regard it has been s ai d ; 

The fact tha t  a wi fe can bring procee dings 
agains t her husband in re lation to the 
matrimonial home , or de fend her s e l f  in 
any such proceedings that he may bring 
mus t  mean that she i s  in pos s e s s i on o f  
s ome k i n d  o f  ri ght a s  against h e r  husband. 
I f  s he is de serted by her husband , any 
proceeding s unde r s e cti on 17 wi l l  invari ab ly 
be decided in her favour and s he wi l l  be 
abl e  to s tay in her home at lea s t  unt i l  
other favourable accommodation is provided. 
I t  follows that she ha s a right to s tay ,  
even i f  that right mus t  be e s t ab l i s he d  
i n  a court ; s he cannot b e  turned out. 
Thi s much i s  we l l  e stabl i shed. But 
problems have ari s en over the e�tsnt o f  
h e r  right. Is i t  a personal right between 
husband and wi fe , that i s , a right whi ch 
avai l s  a wi fe as again s t  her husband but 
only agains t him? Or doe s it avai l her 
agains t other people , e. g. , perspe ctive 
s uc ce s sors in title o f  her husband? In 
view o f  cas e s  ari sing on the s e  points it 
became nece s sary to dete rmine what right , 
i f  any , a wife has in a matrimonial home 
i f  the husband dese rts he r. 2+ 

21Margare t Buckley " Equi ty Des erts the Wi fe " , 
(1 9 67 ) 2 0  Current Legal Problems 14 4 at pp. 14 6-14 7.  
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In the light o f  the foregoing quotation and the 

i s s ue s  rai sed therein , i t  i s  now re levant to cons ider 

the evolution o f  the l icen s e  theory or equi ty theory 

whi ch came out from the number of case s he ard by the 

Court of Appeal in Eng lan� parti cularly the j udgment 

of Denn ing L. J. in the case of BendaZZ v. MeWhiPteP.
22 

In that case , the hus band had deserted hi s wi fe , but left 

her in pos s es s i on o f  the matrimon ial home and gave her 

pos s e s s ion of the furni ture in return for hi s being 

liab le for only a nominal amount of maintenance. The 

wi fe subs equen tly obtained s uch main tenance order on the 

ground of his di s sertion . A ye ar later , howeve r , the 

husband was adj udge d bankrupt wi th the re s ul t  that the 

matrimoni a l  home be came ve sted in hi s trus tee in bankruptcy. 

The wife re fuse d  to give up posses s i on of the p roperty , 

whereupon the trus tee brought an action against her for 

pos ses s ion of the proper ty and of the furni ture. It was 

he ld by the County Court Judge that an order for pos s e s s i on 

in the trus tee s hould i s sue· on the ground that the wi fe ' s 

license to remain in the home was de termined when the 

property ves ted in the trustee. The Court of Appeal however 

came to the oppos ite conclus i on. The maj ori ty 6f the court , 

Romer and Somerve l l  L. JJ. he ld in f avour o f  the wi fe on the 

bas is that the bankrupt ' s  p roprietary rights were " s ubj e ct 
to a c log or fette r , that the hous e h ad an occupant whom he 

could not of his own vo li tion e j ect. " 2 3  S in ce the trus tee 

took no better ti tle to the property than the bankrupt 

husband pos s e s sed , he took sub j e ct to the clog or fetter 

22
[1952] 1 Al l E. R. 13 07. 

23
Ibid at p. 1316. 
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o f  an irrevocable licens e by whi ch he was bound. 

Whereas the j udgment of the maj ori ty o f  the court 

depende d upon the posi tion of the hus band ' s  trus tee in 

bankruptcy , Denning L. J. considered that the de s erted w i fe 
had a right to occupy the matrimonial home whi ch resembled 

her right to p ledge her husband ' s  credit for nece s s arie s , 

a!)d whi ch flowed from the s tatus of marr iage col1pled wi th 

the fact o f  s eparation and her hus band ' s  mi s cori 'Jct. He 

cons i dere d  that the wife ' s  right was an equi ty ,. ·td as the 

trustee in bankrup tcy took s ub j ect to al l equi ties and 

liab i l itie s , he took sub j ect to the ri ght of occupation 

in the wi fe and was no more able to revoke it than was 

the husb and. In thi s regard he s tate d ;  

• • • the pos ition o f  the wi fe i s  s uch 
that she is a licen s ee wi th speci al 
right under which her husband cannot 
turn her · out ex cept by an order o f  the 
court. 2 4  

Denn ing L . J. as sociated the wi fe ' s  pos i ti on wi th that o f  

a contractual li censee and came t o  the conclus ion that the 

l i cens e  of the wi fe was binding on any devi see o f  the 

l i cens or , being the husband , excep t  a purchaser for value 

without noti ce. Such a licen s e  i s  i rrevocable by the 

husband during the subs i s tence o f  the marriage , and l ikewi se 

by hi s trus tee in bankruptcy , although i t  might be terminated 

at the dis cretion of the court under section 17 of the 

Married Women's Property Act . 

The l i cen se theory. enunci ate d  by Lord Denning was the 

b�s i s  for a number of cas e s  in England whi ch e i ther put g los se s 

2 '7bid. at p. 1311. 
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on i t  or followed it and created a much s tronger pos iti on 
f or a de serted wi fe in terms o f  her rights o f  o ccup ation 

in the matrimonial home then had been accorded to her 
prior to 19 5 2. 

In FePPis v. Weaven,
25 a husband des erted hi s wi fe 

but allowed her to s tay on in the matrimonial home. Many 

ye ars later he wishe d  to obtain pos s e s s ion o f  the matrimon i a l  

home i n  order t o  s e l l  it and conse�uently h e  made a nominal 

s ham s ale to hi s brothe r- in- law who knew o f  the separation 

agreement entered into be tween the husband and hi s wi fe 

and of the wi fe be ing in pos s e s s ion of the matrimoni al 

home. The sham s ale was clearly an attempt to de feat the 

wi fe ' s  rights by p l acing the brother- in- law in a pos it i on 

to claim pos s e s s ion o f  the prop erty. I t  was he ld that the 

purchaser , being the brother- in- law ,  had actual notice o f  

the wi fe ' s  intere st and , there fore , took s ubj ect t o  her 

interes t. The court then exerc i s ed i ts di s cretion under 

secti on 17 o f  the Married Women ' s  Property Ac t ,  18 8 2 , and 

favoured the wi fe on the bas i s  that the purchaser knew o f  
and fully appreciated her pos i tion. 

The pos i tion of a purcha ser wi th noti ce of a de s e rted 

wi fe being in pos s es s ion was again con s i dered in the cas e  

o f  Jess B. Woodco�k & Sons Ltd. v. Hobbs.
26 Thi s  case 

di f fered from FePPis v. Weaven (supPa) in that the que s ti on 

aros e  as to whether he bona fi de purchaser wi th notice o f  

the wi fe ' s  occupati on o f  the matrimon i al home was enti tled 

25
{1952] 2 Al l E.R. 233. 

26
[1955] 1 Al l E.R. 445. 
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t o  an order for pos s e s s i on as agai n s t  her. However the 

court found that mere proo f of noti ce o f  the wi fe ' s  

right , whether actual or con s tructive , did not end the 

matter. Denning L.J. indicated that the court s t i l l  had 

a discretionary power and s tated that ; 

The de serted wi fe has no right to s tay 
inde finite ly in the hous e. Her right i s  
only t o  s tay until s uch time as the court 
in its di s creti on orders her to leave. 
That is the only right she has agains t  
her husband , and i t  i s  the only right 
she has against hi s s uc ce s s or. The 
court a lways has a di s cretion in the 
matter. 27 

I t  is now nece s s ary to consider a number o f  cas e s  

whi ch have created a lo s s  on the l i cense theory o f  Denning 

L.J. The cases re ferred to previous ly have dea lt with the 

s i tuation where the husba.nd de serted the wife and subs equent 

thereto attempte d to di spo s e  of his p roperty. The cas e s  

now to b e  cons idered involve the claim o f  a person or 

person s  agains t a wife where the husband had taken ce rtain 

actions in order to give those persons a bene fi cial or 

equitable intere s t  in the property prior to de s erting hi s 

wi fe. In Lloyds Bank Ltd. v. Oliver 's Trustee,
28 the husband 

executed a l egal mortgage on the matrimonial home in whi ch 

he was living with his wi fe. A numb e r  of ye ar s later , he 

des erted his wi fe who remained in pos se s s ion of the matri­

monial home. Sub s equently , the husband became bankrupt , 

and the mortgagee c laimed pos s e s si on o f  the premi s e s  f rom 

21
Ibid at p. 4 49 .  

28 . {1953] 1 H.L.R. 14 6 0 . 
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the wife. I t  was he ld by Upj ohn J. that the bank ' s  cl aim 

mus t  succeed becau s e  the wi fe ' s  right to remain in the 

home does not arise unti l she is de se rted. The re fore , 

s o  far as third partie s  are conce rned , the priori ties wi l l  
be de termined from the moment of de s ertion. The wi fe ' s 

right to remain on the premis e s  mus t  be sub j ect to any 

rights exi s ting at the time of the desertion , and since 

the legal mortgage in thi s  s i tuation was executed prior 

to her be ing deserted , the mortgagee ' s  right to p o s s e s s ion 

took priori ty over that of the wi fe. 

A similar result was arrived at in the cas e of 

Baralays Bank Ltd v .  Bird,
29 

where the fac ts were almo s t  

identi cal t o  Lloyds Bank Ltd. v. Oliver 's Trustee3 (supra)3 

except that the husband had executed an equitable mortgage . 

I n  following the dec i s ion in the LLoyds Bank cas e, the 

court awarded po s s e s s ion to the m9rtgagee as ho lding a 

prior equitab le intere s t  to that o f  the wife at the time 

o f  the wi fe being de serted. 

In Westminster Bank Ltd. v .  Lee
3 0  the husband had 

des erted hi s wife in Sep tember of 1948 and in November he 

c reated a mortgage of the matrimonial home in favour o f  

the bank i n  order t o  s ecure his overdra ft. The bank was 

unaware , at the
.

time the mortgage was cre ated , that the 

husband had des erted hi s wi fe , and i t  was three years 

l ater when the bank attempte d to enforce the mortgage 

again s t  the husband , whi ch involved di spos se s s ing the 

wife from her occup ation o f  the matrimon ial home. I t  was . 

29
{1954] 1 All E. R. 449. 

30
!1955] 2 All E. R. 883. 

� 
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he ld by Up j ohn J. that the bank was to be given pos se s s ion . 

Hi s decision i s  important for two reasons; namely , i f  the 

wi fe's right is enforceable again s t  the purchaser wi th 

n ot i ce, such right i s  not an equi tab le e state or inte re s t  

but a me re equity over which sub sequent equi table interes t  

o r  a s ubsequent legal intere st wil l  take priority unle s s  

the purchas er has noti ce o f  s uch equi ty . S econdly , the 
r�le s  regarding con structive notice in re ference to land 

dealings have no app li cation to the deserted wi fe ' s  right 

to remain in occupation of the matrimonial home . 

From the foregoing analy s i s  i t  would appear that the 

result of cas e s  such as Bendall v .  McWhiP teP 
31 and Jess B. 

3 2 
. 

Woodcock and Sons L td. v .  Hobbs was to give to the 

des erted wi fe a real equi table e s tate in the matrimoni al 

home whi ch was determinable only at the di s cretion o f  the 

court . It also appeared that the wi fe ' s right would be 

enforceable agains t everyone except a bona fide purcha s er 

for value o f  a legal or equitable e s tate or intere st in 

the matrimonial home without actual or con s tructive noti ce 

o f  her right to pos ses s ion. 

It is to be noted tha t  when the de serted wi fe's 

right to occupation o f  the matrimonial home was f i r s t  

recogni zed, it was based on p rocedura l grounds . The husband 

c ould not sue hi s wi fe in tort nor in tre spas s . He 

could only apply for p o s s e s s i on under section 17 o f  the 

Married Women ' s  P rope rty Act, 1882, and under s uch s ection 

31 SupPa, note 22.  · 

3 2  Supra, note 26 . 
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the court had a d i scretion o f  whether o r  not to order the 

wi fe out . However, in England by the Law Re form (Husband 

and Wi fe ) Act, 1962, the interspousal tort immunity was 

removed . I t  was on this bas i s  that Denning L . J. had to 

cons i de r  the nature o f  the deserted wi fe ' s equity in 
1964.

33 The facts in the case of National Provincial Bank 

Ltd. v. Hastings Car Mart Ltd.
34 were that the hus band de s erted 

his wi fe and l e ft her and their four chi ldren in the 

matrimon ial home. The wi fe s ubs equently obtained a decree 

of judicial separation and al imony on the bas i s  that she 

could s tay in the matrimonial home free of rent. The 

hus band then went to live wi th hi s mother, and incorpor ated 

hi s bus ine s s into a company and conveyed both its premi s e s  

and th� matrimonial home to the company . The company l ater 

charged both premi s e s  to the bank who did not know of the 

husband ' s  de serti on. S ome time later, the bank cal led in 

the.money s ecured by the charge, s aying that in the everit 

of non-payment they would exerci se thei r  power to·pe ll the 

matrimoni al home. I t  i s  to be noted that the proper ty was 

regi s tered land, and the bank ' s charge on i t  had been 

entered in the charge s regi s ter when it was made . The bank 

brought a s ummon s for po s s e s s ion against the wife when her 

husband fai led to sati s fy thei r claim, as the first s tep 

towards s e l l ing the p roperty. The wi fe claimed the protection 

o f  s ection 70 o f  the Land Regi s tration Act, 19 25, whi ch 

provides that regi s tered land is subject to certain " over­

r iding intere s ts " ,  one of whi ch, by s ubs ection (1), parag raph ( g ) 

33
National Provincial Bank Ltd. v .  Hastings Car 

Mart Ltd. {1964] Ch . 665 • .  

34
Ibid. 
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is " the rights o f  every person in actua l pos s e s s ion o f  

the land or i n  re ceipt o f  the rents and profi ts thereof, 

s ave where inqui ry i s  made of s uch pers on and the rig: s 

are not di s clos ed . " 

I t  was he ld at tri al that the wi fe's_right to 

pos se s s ion of the matrimonial home was no t an overri ding 
intere s t  within the meaning of s ection 7 0 (1)  ( g )  of the 

Land Regi s tration Act , 192 5 . The wi fe then appealed 
to the Court o f  Appeal on the bas i s  that the trial j udge ' s  

deci sion had been wrong� The Court o f  Appe al , con s is ting 

of Lord Denning M . R . , and Russ e l l  and Donovan L . JJ . , 

rendered a maj ority j udgment in favour of the wi fe . Lord 

Denning took the opportunity once again to expound the 

theory that the wi fe was a li cen see , and in thi s  p arti cul ar 

case he also added tha t the wi fe's l i cense was coupled with 

an equity . He s ta te d  that the right o f  the de s erte d wi fe 

• • • must n ow be based , not on procedural 
grounds , but on t he true ground that the 
husband i s  presumed to have given authori ty 
to his wife to remain in the matrimoni al 
home--and thi s  i s  a conclus ive p resumption 
which he i s  not at liberty o f  hi s own he ad 
to revoke . The ri ght i s  now so we l l  es tabli shed 
that it is not open to que s tion . 3 5  

Lord Denning went on to add that ; 

The.wi fe has no tenan cy . She has ·no legal 
e s tate or equi tab le intere s t  in the land . 
All that s he has i s  a l i cens e . But n ot a 
bare licen s e . She has a l i cense coupled 

35
Ibid. p. 684. .. .. 



with an equi ty . It i s  an equity whi ch 
the courts wil l  en force against any 
succes s or excep t  a purchaser for 
value without noti ce . 3 6  

22  

The power ful di s s enting j udgment o f  Rus s e l l  L . J .  

was an introducti on to the reception that the cas e was 

later to receive in the House of Lord s . He commented that 

the wi fe's ri ghts in the matrimonial home are en forceable 

only agains t  he r hus band and that the bes t  way to see the 

nature o f  her right s in s uch a case i s  to look at s uch 

rights in relation to unregi s tered l and . In thi s regard, 

he fe lt that certain cas e s  showed that even contractual 

l i censees do not bind succes sors in title o f  the li cen s or 

where there i s  a mere personal obl igati on between the 

l i cen sor and the licensee, as oppo s ed to an interest in 

l and . 

The cas e was then appe aled to the House o f  Lords 

and came under the new title o f  National ProvinaiaZ Bank 

Ltd. v. Ainsworth.
37 The House o f  Lords was faced with the 

problem of determining whether the " de s erted wife ' s  equi ty" 

and the li cense theo ry of Lord Denning which wa s employed 

in the Court o f  Appeal to give e ffec t  to the " equi ty "  could 

be mounted upon exi sting principles of sound matrimonial 

and property l aw .  The conc lus ion of the court was that it 

was not; the rights of a de serted wi fe were pers onal ri ghts 

agains t he r husband whi ch could not ope rate as a clog or 

fetter on the ti tle.to the property so as to a f fect its 

tran s ferab i l i ty . 

36 
Ibid p .  686. 

37
!1965] 2 All E . R . 47 2. 
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In regarding the evo lution o f  the right of a wi fe 

to occupy the matrimoni al home, Lord Hodson s tated ; 

The matrimonial law di d not, however, at 
any time give the wife any property in 
the house in which s he l ived wi th her 
hus band un le s s  she could re ly on a s et tle­
ment. Hi s duty i s  to l ive wi th his wife 
and to support her, but she ha s no pro­
prietary rights in the hous e by virtue 
of her s tatus as a wi fe. She i s  lawful ly 
there not by reason of any contract or 
l i cen s e  but s imp ly be cause she is a wi fe . 
I f  her husband leave s her, the right whi ch 
s he had to be le ft undi s turbed i s  a personal 
ri ght and does not attach i t se lf to any 
speci fic piece o f  property whi ch may at 
a given time be the home in which the 
spous es lived together. The husband 
may re turn or provide accommodation 
for the wi fe els ewhere, or the re lation­
s hip of the spous es may change by the . 
wi fe los ing he r right to her husband ' s  
con s ortium and to be maintained by him .  
S o  long a s  s he has not forfei ted her 
rights, the courts have often intervened 
to protect the wi fe ' s  ri ght to l ive in 
the hous e whi ch she and her husband have 
occupied toge ther. Proceedings are 
avai lable under s e ction 17 of the Married 
Women ' s  Property Act, 18 8 2 , which enables 
questions between husband and wi fe to be 
decided in a summary way. The court has 
intervened by inj unction to.restrain a 
husband from entering into a contract for 
the sale o f  the house whi le hi s wi fe and 
children are living the re unti l the husband 
provided alternative accommodations ; see 
Lee v. Lee [195 2] 1 Al l E. R • .  1299 , where 
the Court o f  Appe al confirmed an order o f  
a County Court j udge t o  thi s e f fe ct. Even 
after a s eparati on ha s been j udicially 
pronounced and the spouses are re leas ed 
from the ir ob l igation to live togethe r, 
the court has exerci sed �ts di s cretion to 
make an order in relation to property, 
since the s ub s i s tence o f  the marri age 
tie is sufficient to con fer j uri s diction : 



Hutohinson v. Hutehinson, [19 4 7] 2 Al l E . R . 
7 92. Ques tions have ari sen in con s i dering 
the extent of the di s cre tion o f  the court 
under s ection 17 of the Act o f  18 8 2 , but , 
broadly spe aking , the vi ew i s  accepted that 
the court ha s a di s cre tion to be exerci sed 
in the intere st o f  the parti e s  to re strain 
or pos tpone the enforcement of legal rights 

24 

but not to vary agreed or es tab li shed ri ght s to 
p roperty in an endeavour to achieve a k ind 
o f  palm tree j us ti ce. 3 8  

Lord Hodson went on to conside r  the equi ty theory 

re ferred to by Lord Denning in the Court of Appe a l  dec i s ion 

in BendaZZ v .  MeWhiPteP 
39 and commented ; 

I t  being conce ded that the " equi ty" i s  
not an equi table interest in the land , I 
find di f fi culty in s ee ing how i t  can operate 
s o  a s  to. a ffect thi rd partie s . The court 
can protect its e l f  against sham s a le s  ( cfe 
FePPis v. Weaven Il95 2]  2 All E. R. 2 3 3 , a 
deci sion whi ch can be suppo rted on that 
ground ) • • • when the re i s  a genuine 
tran s fer there i s  no reason why the wife ' s  
personal rights again s t  her husband which 
are derived from he r s tatus , should enter 
the field of re al property law so as to 
c log the ti tle of an owner. 4 0  

Lord Upj ohn bas ically concurred in the findings of 

Lord Hodson and made some addi tion a l  comments re lating 

to the pos i tion o f  a wi fe be fore and after de s ertion. In 

thi s  regard he s tated ; 

38Ibid at p .  4 77 .  

39 
SupPa, note 2 2. 

4 0 
SupPa, note 37 at p .  479. 



• • • be fore desertion she has no spec i al 
right s in the particular house whe re the 
spouses are l iving , and I cannot see why , 
on princip le , any be tter rights shoul d 
arise on de sertion . He r ri ghts as a 
wi fe continue on as be fore , they are 
not increased by breach of duty on the 
part o f  the husband , but , be ing in 
breach hims e l f , he may find it di f ficult 
to turn her out of the hous e whe re s he 
i s  lawful ly awaiting his return , and the 
court may prevent the husband by in j unction 
from deal ing with hi s prop erty to the 
pre j udi ce of the wi fe wi thout s a feguarding 
her po s ition • • • • Then many things may 
happen ; he may of fer alternative accommodation 
to the wi fe ; he may o f fer her substanti al 
maintenance to go and live e l s ewhere . • • . 
Provi ded the w i fe ' s marital rights are 
adequate ly s a feguarded in sqme such way , 
the court would not norma l ly re fuse to 
evict a wi fe i f  the husband wants to 
deal with his prope rty . Or he may return 
and pre sume cohabitation when the dome s tic 
forum res umes exclus ive j urisdic tion . Or 
the wi fe may change her pos ition . S he may 
commi t a -matrimoni al of fence whi ch may lead 
the court to refuse her the right to continue 
under her husband ' s  roo f ; s he may obtain 

• • • a degree of j udi ci al separation whi ch 
at al l events brings the husband ' s  de sertion 

2 5  

t o  an end . • • • S uch a de cree mus t  nece s s arily 
be an important , though not conclus i ve , factor 
if the husband is seeking to turn hi s wi fe 
out of occupation . Fina lly , any right on the 
part of the des erted wi fe to remain in 
occupati on terminates when the marriage 
terrninates . 4 1  

Based o n  the pre ceding s tatement ,  Lord Upj ohn then 

continued to cons ider the nature o f  the de s erted wi fe ' s 

41
Ibid at p .  4 85 .  



ri ghts of occupation in the fol lowing terms ; 

The right o f  the wi fe to remain in occu­
pation even as ag ains t  her de s e rting 
husband is incapable of prec ise de f inition s ; 
i t  depends s o  much on all the ci rcums tance s 
o f  the cas e , on the exerci s e  o f  pure ly 
di s cretionary remedies and the right to 
remain may change over ni ght by the act 
or behaviour of e i ther spouse . So , as 
a matte r of broad princip�e , I am of 
opinion that the rights o f  a hus band and 
wi fe mus t  be regarded as pure ly personal 
inter se and that the s e  rights as a 42 matter o f  law do not affect thi rd parti e s . 

26 

Lord Up j ohn went on to agree wi th the b as i c  deci s ion 

tha t  the di s cre ti onary power conferred upon the court 

with regard to property di sputes and app licati on s  concerning 

them brought under s e ction 17 of the Marri ed Women's 

Pro�e rty Act , 1 8 8 2 , wer e  the s ame as in any other proceeding 

where the owner�hip or po s ses sion of property i s  in 

question . In thi s regard he accepted the s tatement o f  

Romer L . J .  i n  the cas e o f  Cobb v .  Cobb, [1955] 2 All E . R. 

696 a t  p .  7 0 0  where the Lord Jus ti ce s t ated ; 

• • • I know o f  no power that the court has 
under section 17 to vary agreed or establi shed 
ti tle s to prope rty . I t  has power to as certain 
the respective rights of husband and wi fe to 
disputed property and fr�quen tly has to do s o  
o n  very l i ttle materi al ; but whe re , as here , 
the original rights to property are e st ab l i shed 
by the evidence and tho s e  ri ghts have not been 
varied by s ubs equent agreement ,  the court cannot 
in my opinion under se ction 17 vary those rights 
merely because it thinks that , in the light o f  
subsequent events , the ori ginal agreemen t  wa s 
unfair .  

42
Ibid. 
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Lord Wilberforce a l s o  considered the nature o f  the 

de serted wife's right to occupation o f  the matrimonial 

home and came to a different conclusion to that re ached 

by Lord Denning in the Court of Appeal . With regard 

to as certaining the nature of the wife's rights he s tated ; 

The wife has no specific right ag ainst her 
husband to be provided with any p articular 
house, nor to remain in any p articul ar 
hous e . She ha s a right to cohabitation 
and support ;  but, in considering whe the r 
the husband s hould be given pos s e s s ion o f  
property of his, the court will have regard 
to the duty of the s pouse s  to each o ther, 
and the de cision it re ache s wil l  be bas ed 
on a consideration o f  what may be cal led 
the matrimonia l circumstance s . The s e  include 
s uch matters as whe ther the husband can 
provide alte rnative accommodation and, if s o, 
whether s uch accommodation is suitable having 
�egard to the e s tate and condition o f  the 
spous e s ; whe ther the husband's conduct 
amounts to des ertion, whether the conduct 
of the wife has been s uch as to dep rive 
her o f  any of her right s again s t  the husband . 
The order to be made mus t  be fashioned 

· 

accordingly ; it may be that the wife shoul d 
leave immediate ly or after a. certain period ; 
it may be s ubj ect to revis ion on a change 
of circums tance s .  

The conclusion emerges to my mind very 
c le ar ly from this that the wife's rights 
as regards to the occup ation of her hus band's 
property are es s entially of a personal kind ; 
personal in the s en s e  that a decision can on ly 
be reached on the basis of consideration s 
e s s entially dependent on the mutual claims 
o f  husband and wife as spous es and as the 
re sult of a broad weighing of circums tances 
and merit . Moreover the s e  rights are at 
no time de finitive, they are provis ional 
and s ub j ect to review at any time according 
as changes take p lace in the ma terial 
circums tance s and conduct of the parties . 
On any divis ion, then, which is to be 
made between property rights on the one 



hand and personal rights on the other hand, 
however bro ad or penumbra! the s ep arating 
band between thes e  two kinds of�rights may 
be, there can be litt le doubt whe re the 
wi fe ' s  ri ghts f all. Be fore a ri ght or an 
interes t  can be admi tted into the category 
o f  p roperty, or of a right affecting property, 
i t  mus t  be de finable, i denti fiable by thi rd 
parti e s ,  capable in its nature o f  as sump tion 
by thi rd parti es, and have s ome de gree o f  
permanence o r  s tabi l ity . The wi fe ' s right 
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has none of the s e  aualities ; it is characteri z ed 
by the reve rs e o f  them . 

The nece s s ary re s ults o f  the s e  s tatements was that 

the Hous e of Lords de ci s ion served to ove rrule Bendall v .  
. 44 45 McWh�rter, Street v .  Denham, Jess B. Woodcock and Sons 

46 47 
Ltd. v .  Hobbs and Churcher v. Street. The de serted 
wi fe ' s  right to occupation o f  the matrimonial home and to 

be s upported by her husband has been removed from a new 

sort o f  propri etary right and placed back to being � right 

in personam. However, the e ffect o f  thi s ruling was that 

the then exi s ting law was in a very uns atisfactory s tate 

particularly with regard to the po s i ti on of the de s e rted 

wi fe and third parti e s .  Attention t o  thi s s tate o f  affai rs 

was drawn by Lo rd Cowan and Lord Up j ohn in the Ainsworth 

case by their re ference s to the Report o f  the Royal Commi s si on 

D. 48 on 1vorce. 

43
Ibid at p .  494. 

4 4  
Supra� note 22. 

45
{1954] 1 All E . R . 53 2. 

46 
Supra�note 26 • 

. 47
{1959] 1 All E. R .  23. 

48 Cmnd� 9678 (1956), paras . 664, 685. 
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There can be little doubt that the doctrine o f  

the " de serted wi fe's equity "  w a s  evo lved in England to 

mitigate the e f fects of the house shortage which p lagued 

Gre at Britain in the years fol lowing the s econd World 

War .  However , to de s cribe the rights o f  the des erted 

wi fe as .a " clog or fetter"  like a " l i cens e " , and " equity " 

or a " status o f  irremovabi lity "  mere ly s erved to create 

further problems , particularly in regard to trans actions 

in real property . The new doctr ine of the de s erted 

wi fe's equity prior to its overthrow by the House of 

Lords left many que s tions unanswered . Thes e  compri s e  

s uch que stions as whether occupation of the matrimonial 

home would serve , by its e l f, as notice o f  the occup ier's 

right . I f  so , would every intending purchaser or mortgagee 

finding a hous e  occupied by a woman living without a man 

be put on inqui ry? Al so , does the right of occup ation 

ari s e  on marri age , or does it ari s e  when the wi fe is 

wrongful ly de s e rted? If the former is the case , - then 

noti ce of the marri age would be noti ce of the right ; whereas 

i f  it is the latte r  cas e , a purchas e r  or mortgagee with 

n otice of the marri age in addition to having to investi gate 

the title to the prope rty , mi ght also be bound to i nve stigate 

the s tate o f  the marri age , inc luding whether i t  is the wi fe 

who is gui lty of constructive de s e rtion . Further , the i s s ue 

o f  when the wi fe's right ari s e s  would be of impo rtance in 

determining prioriti e s  as to interests in the property . For 

example, if a mortgage was exe cuted prior to the marri age , 

the wife would be unprotected even i f  s he i s  des erte d .  How­

ever, i f  prioritie s are to be determined from the date of 

des ertion, thi s  would require an investigati on into the 

marital state o f  the mortgagor . In thi s  regard Lord 

Upjohn s tated in Westminster Bank Ltd. v .  Lee, 
49 that 

49
{1955] 2 All E . R. 883. 



In my j udgment the law does not require 
an intending purchas er or mortgagee , 
who has no reason to beli eve that a 
wi fe i s  de serted to make an inquiry 
on the footing that i t  i s  conce ivably 
pos s ible that s he might be ; that i s  
not a reasonable inquiry . I f  the law 
were otherwi se it would mean that e very 
intending purchas er or lender mus t 
inquire into the re lati on ship o f  
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hus b and and wi fe and inquire into 
matters whi ch are no con cern o f  his 
and would bring thousands of bus ines s  
tran s acti on s into the are a  o f  dome s ti c  50 
li fe and tie s . Thi s  could not be right . 

The i s s ue o f  when the right o f  occupation in the 

matrimoni a l  home aris e s  and when i t  te rminate s i s  also 

o f  importance . If i t  i s  con s i dered that the right ari s e s  

o n  des ertion rather tha� from the state o f  marri age, doe s 

s uch a con s ideration imp ly that the right wi l l  ceas e 

when des e rtion ends? I f  such i s  the cas e than i f  a 

husband returned to the matrimoni al home , his t rus tee 

in bankruptcy under a BendaZZ v .  Ma Whirter s ituation 

could evict both the hu�band and the wi fe , although 

according to that cas e, he could not do so so long as 

the wi fe was de serted . However i f  the righ t  were to 

continue a fter the de se rtion ce ase s ,  a husband might 

conce ivably s he l ter behind his wi fe's matrimonial right 

of o ccupati on . Further, if the ri ght of o ccup ation doe s 

not aris e  until de sertion, a trus tee could not evi ct a 

wife who was des erted by her husband but he could evi ct 

a happ i ly married ·couple . It i s  intere s ting to s ee the 

bazaar results that could·ari s e  from the foregoing typ e 

o f  reas oning . Al s o  i t  s hould be no ted that no corresponding 

rights were recorded to the de s e rte d husband in the 

S�Ibid at p .  889. 
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e vo lution of the " de se rted wi fe ' s  equi ty " . 

From the foregoing , it may be seen that the evolution 

o f  the des erted wife ' s right to remain in �he matrimoni al 

home produced a controversy and a con fli ct between prote ction 

for a des erted wi fe and freedom to a lienate p roperty and 

create se curi ty rights.  The e ffect o f  the dec i s i on o f  the 

Hous e o f  Lords in the Ainswor �h case points to the f act 

that thi s k ind 'of con troversy 

• • • cannot be so lved by t�e trial and error 
me thod of j udicial legi s lation • • . • [It] 
requi res the intervention o f  Parliament , that 
is an open and de liberate de ci s ion on po l i cy . S l 

I t  may be seen from the confus ion o f  the law cre ated 

by the divergent j udi cial op ini ons ,  that i f  any p rotection 

i s  to be given to the de serted wi fe , or convers e ly to a 

husband s hould the wi fe be the owner o f  the property , s uch 

p rote ction s hould be provided by either the introduction o f  

a new matrimonial property regime , a matter t o  b e  cons i dered 

at a later s tage than thi s memorandum , o r  a s tatutory 

amendment to exi s ting principles o f  matrimoni a l  property 

l aw bas ed on separatene s s  as to property wi th the obj ect 

o f  " operating on the recogn i zed rights o f  property , rather 

than what i s  in e f fect the j udicial invention o f  a proprie tary 

. ht . .  s 2  r1g • 

Prior to cons idering s ome o f  the more recent legi s ­

lative attempts in England which have been made t o  remedy 

51o .  Kahn-Freund , ,t•·once Again 
(1958} 18 M. L. R � 412 .at p • .  413 .  

The Matrimonial Home " , 

52 . .  . 
Megarry , " The Des erted Wi fe ' s  Right to Occupy the 

Matrimonial Home " , (195 2), 68 L . Q . R. 379 at p .  3 89 .  
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the s ituation created by the deci s ion in National 

Provincial Bank Ltd . v. A inswmitE {supra ) the " d� s erted 

wi fe ' s  equi ty " as it exi s ts in Canada , notab ly in · On,tari o , 

wi l l  be very briefly looked at , together wi th -an ana lys i s  

o f  the pre s ent state o f  the law i n  the - P rovince o f  Alberta. 

4 . The Des erted Wi fe ' s  Equity in Canada 

Whereas the des erted wi fe ' s ri ght to remain in the 

matrimoni al home under Eng l i s h  law has changed from " equi ty 

coup led wi th an irrevocable l icens e " 5 3 to a mere " pe rs on al 

right again s t  the husband " , 5 4 the Canadi an s i tuati on has 

not seen either the liti gation or the attempts at palm 

tree j us t i ce which " can on ly be ·as cribed to j udicial 

chivalry " . 5 5  

I n  Canada , the l i tigation that ha s ari s en involving 

the i s sue of the nature of the " de serted wi fe ' s equity " has , 

for the mos t  part , occurred in the p rovince o f  Ontario whi ch 

has legi s lation 5 6 to the previous ly con s idered Engli sh Marri ed 

53
Bendall v. McWhirter� supra. 

54
National Provincial Bank Ltd. v .  Ainsworth {supra ).  

5 5Bora Laskin " The De s erted Wi f e ' s  Equi ty in the 
Matrimoni a l  Home : A Di s sent" , (1961- 6 2) 14 u. of T. L. J. 
67 �t p. 7 4  • 

. 
5 6The Marrie d  Women ' s  P roperty Act , R. S. O. 197 0 ,  

c .  2 67 , s. 12 ( 1 ) . Le gi s lation s imi lar to that in Ontari o 
and s ection 17 of the Married Women ' s  Property Act , 18 8 2 , 
in Eng land i s  to be found under the same ti tle in the fol lowing 
province s : Bri ti sh Columbia , R. S . B. C. 196 0 ,  c. 2 3 3 , s .  29 ; 
S askatchewan , R. S. S. 196 5 , c. 3 4 0 ,  s .  2 2 ; Mani toba , R. S . M .  
1 9 7 0 , c. M-7 0 ,  s .  8 ;  New Brunswi ck , R. S. N. B. 195 2 ,  c .  14 0 , 
s .  7 ;  Nova S co tia , R. S. N. S. 1967 , c. 17 6 ,  s .  3 6 ; Prince 
Edward I s land , R. S. P. E. I .  195 1 ,  c. 92 , s .  13 ; Newfoundland , 
R . S .  Nf ld . 195 2 ,  c. 14 3 , s.  1 9. 
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Women ' s  Property Act ,  18 8 2 . Whereas the Ontario cases 

dea�ing wi th section 12 ( 1 )  of th� Ontario Married Women ' s  

Property Ac t have rai sed i s s ue s  s imi lar to tho s e  rai sed 

in Englahd , 57 there have no t been any deci s i ons , to the 

wri ter ' s  knowledge , dealing wi th rights of thi rd parti e s  
as agains t  a c laim t o  pos ses s ion of the matrimonial home 

by a non-owning spouse , such as occurred in England in 

Lloyds Bank Ltd . v .  Oli veP ' a  T�ustee� or � stminste� Bank 

L td .  v .  Lee.
5? There fore , thi s section on the Canadian 

s ituation wi l l  be very brie f , and wi l l  me re ly a ttempt 

to indi cate , where pos s ible , any divergences from 
previous ly noted deve lopments in England . 

Ontario courts faced a problem in the mid- 196 0 s  due 

to re liance whi ch had been placed by s uch courts upon the 

reas oning of Denning L . J. in Bendall v. McWhi�teP? 0 The 

57 Laskin ( sup �a� note 53 ) s tated in thi s regard : 
" What i s  s i gni ficant about section 12 o f  the Marri ed Women ' s  
P roperty Ac t i s  that it i s  unlimi ted in its app l i c ation , 
app lying as we l l  to non-de s erted wive s as to de s e rted one s , 
and s imi larly as to hus bands so long as there i s  a ' que stion 
between husband and wi fe as to the ti tle to or pos s e s s i on o f  
property . ' The nice que s tion that ari s e s  here i n  respect 
both o f  the des e rted wi fe ' s ' equi ty ' and the ' fami ly as s ets ' 
doctrine i s  whe ther section 12 as s ume s a p re-exis ting right 
of property or whether the ' ri ght ' , whateve r  it may be , 
ari s e s  through the exerci s e  or non- exe rci s e  o f  the court ' s  
dis cretion and hence i s  dependent for its re cognition as 
wel l  as for i ts continuance on the way in whi ch the j udici a l  
di s creti on i s  operated . "  ( The i de a  that the " equi ty " or right 
of occupati on arose upon de s ertion found s uppo rt in Lloyds 
Bank Ltd. v .  Olive� ' s  T�ustee� (supra ) and in the Ainswo�th 
case { sup�a ) . ) . 

58 [ 1953 ]  2 All E . R. 14 4 3. 

5 9 [ 1955] 2 All E . R. 8 8 3 .  

6 0 [ 1952 ] 1 All E . R. 13 0 7 ; Ontario cas e s  whi ch had 
re lied upon the license theory of Denning L . J. inc lude 
[Con tinued on next page. ] 
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res ult o f  s uch re liance was a number o f  de ci s ions 6 1  whi ch 
created a di lemma for Ontario courts ; name ly ,  whe ther 

to follow ear lier pre cedent s of s uch courts whi ch relied 

upon the reasoning whi ch had been overruled by the Hou s e  

o f  Lords i n  the AinswoPth case ., or t o  give e f fect t o  the 

reasoning in AinswoPth . P rior to the House of Lord ' s de c i s ion 

in the Ainswor th case , the Supreme Court o f  Canada in Thompson 

v � Thompson, 
6 2  co . '.s idered the s cope of the court ' s  di s cretion 

in applications under s ection 12 ( 1 )  o f  the Ontario Marri ed 
Women ' s  Property Act . Although the case was not dealing 

with the is sue of oc cupationa l rights in the matrimonial 

home , but , rather , wi th whether a contribution by a non­

owning spouse to the acqui s i tion of property would enti tle 

s uch spouse to an equi table or bene ficial interest in the property ; 

the s tatement o f  Judson J .  re�ardin g  the s cope of j udicial 

di s cretion in app l ications under s·ection 12 is noteworthy . 

The j udi cial us e o f  the di s cre tionary power 
under s ecti on 1 2  • • • in property di spute s 
between husband and wi fe has not deve loped 
in the s ame way in the common law p rovinces 
o f  Canada as i t  has in England • • • •  

I f  a pre sumption o f  j oint as s ets i s  to be 
bui l t  up in thes e  matrimonial cas e s , it 

! Continued from page 3 3 . ]  

CaPnoehan v .  CaPnoehan [1955] 4 D . L . R . 8 1 ;  Jollow v .  Jollow 
[ 1954] O . R. 895 ;  Rush v .  Rush ( 196 0 )  2 4  D . L . R . ( 2 d )  2 4 8 ; 

Re Cates and Cates [19 6 8 ]  2 O . R . 4 47 ( C . A . ) ; and _Audras v .  
AudPas (197 0 )  2 O . R .  4 6 . 

61on the o the r hand , the fol lowing cas e s  re l ied on 
National Provincial Bank Ltd. v .  Ainsworth [19 65] 2 All E . R . 
4 7 2 ;  Riehardson v .  Riehar�son [196 6 ]  O . R. 6 2 4 ; Re Smyth and 
Smyth [1969] 3 D . L . R. ( 3 d )  4 09 ;  and Stephens v .  Brown [1969] 
2 D . L . R. ( 3 d )  6 87 .  

62 . [ 19 6 1] S . C . R. 3 .  



seems to me that the better course would 
be to attain thi s obj ect by legi s l ation 
rather than by the exerci se o f  an 
immeasurable j udici a l  dis cre tion under 
section 12 of the Married Women ' s  
Property Act . 6 3  
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By analogy o f  the foregoing s tatement o f  Judson J . , 

i t  might we ll be said tha t i f  i t  i s  cons idered proper 
that the des erted wi fe s hould have a cl aim to occupation 

of the matrimon ia l home that i s  to be binding , not only 

agains t her husband , but also as again s t  third parti es 

making c laims to the p roperty through the husband ; such 

a c laim , whether couched in terms o f  being a p rop rietary 

right or s ome s ort o f  contractual licen s e , mus t  be the 

res ult of a legi s lative change to exi s ting princip le s o f  

matrimonial and real property law .  

Prior to cons idering the pre s en t  s tate o f  l aw i n  

the province of Alberta , i t  i s  perhap s  appropriate to 

revert back for a moment to cons ider the e f fect of s ome 

cas e s  in England and in Canada whi ch would place s ome 

extens ion s  on the bas i c  holdings of the Ainsworth cas e 

{name ly ; that whatever rights a wi fe may have in re lation 

to the matrimonial home owned by her husband , .such rights 

are pers onal as against the husband and are not enforceab le 

again s t  a third party , whe ther he i s  a purchaser or 

encumbrancer , even wi th no ti ce o f  the wife ' s  oc cup ancy ) . 

A number o f  cas e s  have con s i de red the n ature of the right 

of the de s erted wi fe and have concluded that the right i s  

per s onal as between the husband and wi fe ari s ing out o f  the 

husband ' s  duty to s upport and maintain hi s wi fe . They have 

63
Ibid at p .  14 . 
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gone on to con s i de r  what p rincip le s s hould app ly in the 

event that the husband wants to put hi s de s erted wi fe out 

of the matrimoni a l  home . 

In the ease o f  Lee v. Lee,
64 i t  was he l d  that a 

des erted wi fe could obtain an inj unction to p revent her 

husband from dealing wi th the matrimonial home unti l  

s uitable al ternative accommodation was provided for her. 

A s imi l ar holding was reached in the Eng li s h  Court 

of Appeal in the cases of Halden v. Halden,
65 and Bedson 

v .  Bedson . 
66 Both cas e s  fol lowed the principle in Lee v .  

Lee (supra ) t o  ho ld a s  agains t  the husband , that the 

de s erted wi fe has a right to remain secure in the matrimon i al 

home provided the right i s  not forfe i te d  by her through 

the commi s s ion of s ome matrimoni al of fence such as adultery 

and that the principle in Lee v .  Lee (supra ) had survived 

the ruling of the Hous e of Lords in the Ainswor th case 

�uch that a husband coul d not bring an app li cati on under 

the Married Women ' s  Property Ac t in o rde r to get hi s 

deserted wi fe out o f  pos ses s ion of the matrimon i al home 

wi thout provi ding her wi th s ui tab le alte rnative accommodati on . 

In Canada the i s s ue o f  the wife ' s  right to remain 

in occupation o f  the matrimon ial home as again s t  her husband 

wi shing to obtain vacant pos se s s ion in order to de al wi th the 

property was cons idered in the cas e of Beauehamp v .  Beauehamp.
61 

64
{1952] 1 Al l E . R. 1299. 

65 
[1966] 3 Al l E . R . 412 ( C . A . ) .  

66 
[1965] 3 Al l E. R. 3 07 ( C . A . ) .  

6 7  
(197 2 )  6 R . F . L. 43. 
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In that case Wright J. considered the matter of suitable 

alternative accommodation and stated, inter alia: 

1. The deser ted wife has against her 
husband the personal right to stay 
on in the matrimonial home until : 

(a) reasonable suitable alternative 
accommodation is provided for 
her; or 

(b) an alimen tary payment has been 
assured or awarded to her, 
Richardson v. Richardson 
!1966] O.R. 624; or 

(c) she has been found guilty of 
adultery, for a husband has 
no obligation to support a 
wife who has committed adultery, 
Wright and We bb v. Annandale 
[1930] 2 K. B. 8; or 

(d) the marriage has been dissolved 
by divorce or death of the 
husband; or 

(e) a court order has. been made 
against her under section 12. 
. . . 

4 . The right to stay on ·will not prevail 
against a bona fide purchaser for value 
with or without notice • • •  , b�t the 
court will protect the right by injunction 
before sale : Hill v. Hill [1916] W. N. 59; 
Le e v. Le e �  supra. 68 

Wr�ght J. stated further that in his view; 

� 

68 Ibid at pp. 4 9-50. 
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• • • the court only needs to be concerned 
with the physical adequacy of the house for the 
family and its capital and rental value. 
These are the kinds of things relevant to 
the amount of alimony or maintenance. The 
court need not become embroiled in a 
consideration of the comparative amenities 
and4drawbacks of the houses in question.69 

An interesting Australian decision, P low man v. �, 

Piowman,10 which was reported in the Reports of Family 

Law also involves considerations to be undertaken by 

a court in regard to inter-spousal disputes as to possession 

of the matrimonial home. It was held that : 

In order that a court restrain a husband 
from returning to a matrimonial home or 
to order him to vacate such a home there 
must be found some legal right as a 
basis for the existence of the court's 
jurisdiction. Such a right need not 
be founded only in a statute. Such a 
power may be exercised to maintain an 
existing situation until the court can 
decide what should be done upon the 
substantive application for maintenance, 
even though its exercise involves third 
parties, and the rights of any such 
party or parties in relation to one 
or both of the parties to the matrimonial 
cause, or in relation to the 2roperty of 
one or both of those parties.7 1 

Carmicheal J. who heard the case, also put forth 

the following considerations for a judge, in the exercise 

of his discretion, in determining occupational rights of 

disputing spouses; 

69 Ibid. 

70 (1973) 9 R.F. L. 1 60. 

71Ibid at p. 160 (headnote). 



( 1) A wife by virtue of her status has a 
right to support unless by her conduct 
she has lost that right. (By losing 
the right I do not wish it to be 
thought that this can only be done by 
way of some matrimonial offence or 
fault, because I have also in mind 
the possibility of a wife losing 
that right by having acquired 
independent means or taken up a 
course of conduct from which she 
derives an adequate income for her 
own support.) 

(2) In some cases a wife may be able to 
show that as an incident of her support 
she needs, by ob jective standards, 
either for financial reasons or other­
wise, to be housed in the matrimonial 
home. 

( 3) In that class of case she may also be 
able to show that her husband has lost 
his right to cohabitation, i.e. , that 
she would be able to resist restitution 
of con jugal rights. 

( 4 ) Where a wife can. establish (2) and ( 3) 
in her favour then the court has a 
discretion to order the husband from 
the matrimonial home and grant the wife 
exclusive occupation thereof. 

(5) Amongst factors which will determine 
how the discretion is to be exercised 
are : 

(a) Can the wife be adequately housed 
elsewhere? 

(b) Is money available either from the 
wife's own resources and/or her 
husband's to provide that housing? 

(c) For whom, husband or wife, is it 
less inconvenient to have to live 
away from the matrimonial home? 

(d) what are the interests of any 
children of the parties and what 
order would be in their paramount 
interest? 
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(e) What are the relevant proprietary 
rights of the spouses? 

{f) Would a non-molestation order 
be an appropriate alternative 
to an order for expulsion? 

{g) Is there possible use of improper 
methods either by way of inti­
medation or fraudulent condo­
nation to prevent the wife 
from pursuing her rights, 
if the spouses continue to 
reside in one home? 

(h) The possible injustice of 
forcing a husband to establish 
for himself another home, or 
otherwise accept inferior 
acconrrnodation without· just 
cause.72 

4 0  

It is to be noted from the foregoing passage in 

the · judgement of Carmicheal J., that considerations in 

addition to those put forth by Wright J. in Be auehamp 

v. Beauehamp7 3  
were enunciated. Of particular note is 

the linking of occupational rights to concepts of support 

and also to the welfare of children, which matters will 

be further considered in the concluding portions of this 

memorandum. 

5. The Deserted Wife' s Equ:·f·:l' in Alberta 

From the foregoing brief outline of the nature and 

scope of the "deserted wife's equity" as it emerged through 

72Ibid at p. 172. · 

73 Supra, note 67. 
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judicial interpretations of section 17 of the Married 

Women's Property Act, 1882,
74 

in England and section 12( 1} 

of the similar Ontario statute,
75 

it can be seen that 

if such equity can exist in Canada it must stand on the 

basis of the ruling in National Provincia l Bank Ltd. v. 

Ainsworth.76 
The importance of the earlier decisions, 

notably the English cases where Denning L.J. developed 

the "license theory " and courts attempted to develop 

a·concept of palm tree justice wherein they would 

attempt to resolve inter-spousal disputes on principles 

of fairness in all the circumstances, should not be 

underestimated when thought is being given to law reform. 

The "palm tree justice" cases where attempts by the court. 

in reliance on its discretionary powers to administer justice 

between conflicting interests without making a strict 

categori zation of the nature of the claims of the disputing 

spouses. Usually, the application of concepts of "�alm 

tree j ustice" and the desire on the part of the courts to 

reach a j ust and fair determination of an inter-spousal 

dispute operated to assist the married woman who was most 

often in the position of having no proprietary interest 

in the matrimonial home. 

Whereas Ontario and many other provinces in Canada have 

legislation similar to that contained in section 17 of the 

English Married Women's Property Act, 1882,
77 

the situation 

74 4 5  & 4 6 Vict., c. 75. 

75 R.S.O. 1970, c. 2 62. 

7 6
[1965 ] 2 All E.R. 472 (H.L.} 

77 . 
See note 56, supra. 
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for the deserted wife in Alberta is a problem of even 

greater magnitude due to the lack of any summary procedure 

for the determination of conflicting inter-spousal claims 

in respect of matrimonial property. 

In order to provide for occupation in the matrimonial 

home for a deserted wife, Alberta courts have made rather 

frequent use of interim non-molestation orders (such orders 

to be discussed more fully shortly), but the purpose of 

which does not consider occupation in the matrimonial home 

as of right. The husband in Alberta is in a similar 

disadvantageous position where he wishes to obtain 

occupation of the matrimonial home to the exclusion of his 

wife,78 and since the case of Minake r  v. Minake r,19 is still 

good law in Canada, neither spouse is capable of bringing an 

action for an order of eviction against the other as, at 

common law, such an action is like the action for e]ectment 

which, sounding in tort, is subject to the inter-spousal 

t t . . t 80 or J.mmunJ. y. 

It is open to doubt that the "deserted wife's equity" 

is applicable in Alberta at all, since it arose, as has been 

set forth previously,81 upon judicial interpretation of the 

78see; Jean McBean-Worton's research paper, "Family 
Law--Matrimonial Property"--Book II at p. 217. 

79 
[ 19 4 9 ] S. C. R. 397. 

8°For the statutory enunciation of the inter-spousal 
tort immunity in Alberta, see: The Married Women's Act, 
R.S.A. 1970, c. 227 , · s. 3 (2). 

81see previous sections of this memorandum dealing 
with the. "deserted wife's equity" in E.ngland. 
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basically procedural section 17 of the Married Women's 

Property Act, 1882, a mechanism for determining disputes 

as to property between husband and wife which has not 

found its way into the statutory law of Alberta. In 

this regard it has been said that; 

• • •  the deserted wife's equity, • • • 
must be adjudicated under a summary 
procedure and can only apply to disputes 
between a husband and wife with respect 
to occupation. However, it may in 
practice affect third party rights 
temporarily since the court has judicial 
discretion to postpone rights. The 
judicial equity thus developed, does 82 not extend to husbands nor to mistresses. 

There are a number of other factors which may be 

briefly set out which would tend to indicate that the 

"deserted wife's equity" is inapplicable in Alberta·. 

The "deserted wife's. equity" arose in Englan_d where 

dower, whether by statute or as an inchoate right is not 

in existence. Dower legislation in Alberta,83 the effect 

of which upon the matrimonial home will be discussed more 

fully shortly, serves to create a contingent right in 

either spouse to occupy the matrimonial home by vesting 

the· non-owning spouse with a life estate in the homestead 
84 1 ·a a · t· f a 85 property. A so prov1 e , 1s an ac 1on or amages, 

82Jean McBean-Worton, supPa, note 78 at p. 218; and 
see also Pinakney v. Pinakne y [ 19 6 6 ]  1 All E.R. 12 1. 

83 The Dower Act, R.S.A. 1970, c. 1 14. 

8 4 Ib id I s. 19. 

8 5Ibid, s. 12. 
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should the homestead property be sold without first 

obtaining the consent of the non-owning spous..; as re(:: :red 

by the Act. 86 Although the Act is directed at restri ting 

the transferability of land registered in the name of a 

married person (and which falls within the meaning of 

homestead property under the terms of the Dower Act), and 

contains certain curative provisions, it is not legislation 

which directly deals with rights to possession or occupation 

of matrimonial property. It may be argued, however, that 

the provisions of the Dower Act serve, if indirectly, to 

remove the element of necessity which is required for a 

wife to assert a claim to possession of the matrimonial 

home based upon her agency of necessity which accrues 

to a wife when she is deserted by her husband and fails 

to receive maintenance from him. In this regard the 

case of Richardson v. Richardson (1970) 12 D. L. R. (3d) 233 

is noteowrthy. At page 238 of the judgment, Donnelly J. 

stated: 

The right of the deserted wife [to occupation 
of the matrimonial home] arises from necessity. 
If this necessity is removed, the right is 
extinguished. If alimony adequate to support 
the wife according to the station which she 
previously enjoyed, is paid, the right to 
remain in the matrimonial home should be 
revoked. 

It should be noted, however, that neither in Alberta 

nor in state jurisdictions in the United States of America 

containing homestead or Dower legislation,87 is there express 

8 6Ibid, ss. 5 and 6; Form A. 

8 7see for example: Brooks v. Hotchk iss 4 Ill. A. C. 
Rep. (Bradwell Ill. ) S. C. 1879; Moore v. Dunning 29 Ill. 
(Peck. ) 130, S. C. (1862); and Montgome ry v. Dane 9a s.w. 

Rep. 715 (Ark. S. C. A. 1906). 
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legislative provision for a right of occupation in a 

matrimonial home. Rather, these statutes serve to create 
. . f b . 1 . t . th t . . . 8 8 restr1ct1ons on trans era 1 1 y w1 cura 1ve prov1s1ons. 

A further problem attaching to the applicability of 

the "deserted wife's equity" in Alberta, is the existence 

in this jurisdiction of the Torrens Land System where a 

third party interested in acquiring or taking as security, 

matrimonial property, would have no notice from a certificate 

of title of an equitable claim to occupation based upon 

desertion which was terminable by certain conduct of the 

deserted wife. Such an equity, under the present state 

of the law could not be registered, and hence would not 

affect dealings with the property by third parties even 

where such third parties had knowledge of the marital 
. t 89 c1rcums ances. 

Under the present Torrens Land System in Alberta, it 

is possible for a caveat to be filed by "any person claiming 

to be interested • · • • hows·oever in any land • • • ·• "90 

Thus, it may be said that the subject matter of a caveat 

must be an interest in land. Although it has been held 

that a legal or equitable interest will qualify as the 

subject matter of a caveat,91 Laskin has pointed out that; 

88see: CZark v. CZark (1965 ) 5 4  W. W. R. 744 (Alta. 
C.A. ); and Heiden v. Huak {1971] 5 W. W. R. 4 4 6. 

89 . . Land T1tles Act, R. S. A. 1970, c. 198, s. 203. 

9 0
Ibid, s. 136. 

91see WiZZiams v. Papworth {1900] A. C. 5 63. 



It is, however, difficult to see 
how this could be true of the deserted 
wife's equity which, under the most 
liberal view of the favouring English 
cases, has not been called to the 
dignity of an interest in land (although 
having that effect, under those cases, 
for third party purposes where there 
is notice). 92 

4 6 

Laskin goes on, in comparing an assignable and 

irrevocable license with that of a deserted wife which 

is unassignable and irrevocable to suggest that; 

• • •  the possible complications of title, 
both for Land Titles and Registry Act 
purposes and extending possibly to 
requisitions under a contract for sale 
of the matrimonial home, should make 
the courts wary of thus adverselly 93 affecting the marketability of land. 

From the standpoint of the historical and economic 

background in England of the emergence of the "des�rted 

wif�'s equity",94 the applicability of such an equity in 

92Laskin, supra, note 5 5  at p. 74 ; Also in this 
regard consider the finding of Pennell J. in Re Smy th and 
Smyth (1969) 3 D. L. R. (3d) 4 08 that the right of a 
deserted wife to occupy the matrimonial home was "not 
an interest of any part in the property that would entitle 
her to a 

·
lis pendens • • • •  " 

93Ibid at pp. 75 -76. 

9 4vis: Lord Wilberf9rce in National Provincial Bank 
Ltd. v. Ains�orth {1965 ] 2 All E. R. 4 72 who stated at p. 4 90 
" • • •  the doctrine of the 'deserted wife's equity' has 
been evolved by the courts during the past thirteen years 
[since 1952 and the decision in Bendall v. MaWhirter]  in an 

!Continued on next page. ] 
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Alberta would also be suspect, and this might even seem 

the more so in view of the contingent interest in the 

matrimonial property created by the Dower Act. In this 

regard Laskin has stated; 

In England where there is no longer any 
dower, and which knows neither homestead 
legislation nor a regime of community 
property, the support of the wife's equity 
can only be ascribed to judicial chivalry. 
In those parts of the United States and in 
Canada where there is homestead legislation 
and community property, the notion of a 
deserted wife's equity is both superfluous 95 and impossible to mount on existing precepts. 

For purposes of continuity, the provisions of the 

Dower Act and the potential of this statute in Alberta 

for the protection of a non-owning spouse who wishes to 

remain in possession of the matrimonial home will n�w be 

considered. Whereas dower may be seen more readily as 

applying to situations of joint ownership where partition 

orders threaten the inchoate rights of a spouse,96 the 

effect of the discretionary powers under the Act may be 

regarded as offering protection for the practical recognition 

of equit�ble right of a wife to remain in occupation of 

the matrimonial home and prevent the disposition of this 

property by the husband ·in favour of a third party. 

!Continued from page 4 6. ]  

attempt to mitigate some of the effects of the housing 
shortgage which has persisted since the 1939-4 5 war. To 
a woman, whose husband has left her, especially if she 
has children, it is of little use to receive periodical 
payments for her maintenance (even if these are in fact 
punctually made), if she is left without a home. Once 
possession of a home has been lost the process of acquiring 
another place to live may be painful and prolonged. "  

95
·Laskin, supPa, note 5 5  at p. 74 . 

96 Jean McB�an-Worton, supPa, note 78 at p. 225 . 
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In this context it has been said that the restrictions 

upon transferability of homestead property created by 

dower legislation will give a wife who has been deserted 

by her husband and left in possession of the matrimonial 

home, a right of possession against the husband so long 

as he is in desertion. In the case of Kelle r v. Schultz,
9 7  

it was held that the intent of homestead legislation was 

nqt only to "prevent a husband from selling or otherwise 

parting with his home without his wife's consent",98 but 

also 

• • •  so long as it is the homestead of the 
• • • husband, the !wife] and her family 
have the right to reside thereon, and • . •  

that right can only be inte·rfered with when 
fher] husband has acquired a domicile 
different from the land in· question, with 
the right to compel the [wife] to reside with 
him. The land would then cease to be the 
homestead. 99 

Notwithstanding the foregoing, the right to possession 

is independent of the Dower Act, and proceeds from the 

common law duty of a husband to maintain his wife. In this 

respect, there exists no corresponding duty on a deserting 

wife to maintain her husband, and when a wife is the owner 

of homestead property she is free to bring proceedings 

against her husband to recover possession. 100 

97 [1920] 3 W.W�R. 188 (Sask. C. A. ). 

98Ibid at p. 189, per New1ands J. A. 

99Ibid at p. 190 per E11wood J. A. 

100In this regard see Purdy v. Colton 7 W.L.R. 820; 
and Baker v. Gillum 9 W.L.R. 4 36. 
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Whether or not a wife has a legal or beneficial 

interest in the matrimonial home, she may, in judicial 

separation or divorce proceedings, indirectly acqiore. 

in terms of possession, the benefits of ownership of the 

matrimonial home if she is given alimony or maintenance 

by a court. The court may direct that she be allowed 

to live in the home in lieu of an increased amount of 
. 101 d h 1 mq.J.ntenance, or awar er a ump sum secured .upon . 

the home with a proviso that the husband may perform 

the obligation by transferring his interest to her. 

In addition to the foregoing, consideration may be 

directed to section 11 of the Dower Act which provides 

for circumstances in which dower consent may be dispensed 

with. The judicial discretion under the section to 

refuse applications for dispensing with dower consent 

may serve, in an indirect sense, to recognize or give 

effect to a right of occupation in the matrimonial home. 

Section 11 provides, inter alia; 

11. (1) A married person who wishes to make 
disposition of his homestead, and who 
cannot obtain the consent of his 
spouse 

(a) where the married person and 
his spouse are living apart, 
• • • may apply by notice of 
motion to a judge for an order 
dispensing with the consent 
of the spouse to the proposed 
disposition. 

. . . . . . . . . . . . . . . 

101see in this regard Huff v. Huff and Ke mp (1972) 
4 R. F. L. 25 8. 



(4) On any such application a judge may 
hear any evidence and consider any 
matters as in his opinion relate 
to the application without restricting 
the generality of the foregoing, he 
may consider 

(a) in the case of a husband and wife 
who are living apart, the circum­
stances of the separation and the 
financial resources of the parties 
and their mode of life, • 

. . . . . . . . . . . 

(5) A judge by order may dispense with the 
consent of the spouse if in the opinion 

50 

of the judge it appears fair and reasonable 
under the circumstances to do so. 02 

Notwithstanding the holding in Essery v. Essery�  

Taotko v. Le iske (Taotko Estates) (No . 2),103 wherein it 

was held that the dower interest of a spouse in a homestead 

i s  merely contingent while the couple are alive and married 

and that the Dower Act does not confer a vested right to 

possession in any circumstances, the effect of section 11 
and the subsections quoted above may serve to prevent the 

disposition of the homestead in circumstances similar to 

the previously analy zed cases dealing with the "deserted 

wife's equity". The wide discretion conferred by section 

11 (4) would appear to confer sufficient discretionary scope 

to examine the issue of desertion as a basis for refusing 

j udicial consent for the disposition of a h omestead. Although 

no decision has been rendered in Alberta on this point, in 

Manitoba, exercise of the discretion under a similar section 

102R.S.A. 1970, c. 

103 [1947] 2 W.W.R. 10 44. 
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was held to be operant without regard to the matrimonial 

offense or fault which lead to the breakdown in marital 

rela tions; the reason being that a number of years may 

have elapsed since the separation of the parties and in 

such circumstances fault for the separation often exists 

on both sides.
104 

However where faults can primarily be 

ascribed to one spouse, courts appear to have power to 

protect the "innocent" party. The discretionary power 

may thus conceivably cover the situation under which a 

"deserted wife's equity " is said to arise, and by the 

denial of a dispensing order, the discretionary power in 

the court under section 11 may protect either spouse in 

occupation of the matrimonial home. 

Notwithstanding the potential for the protection of 

a r�ght of occupation in the non-owning spouse in the 

matrimonial home conferred by section 1 1  of the Dower Act, 

there are some potential defects in the use of this section 

for such protec tion. Firstly, the aforementioned section 

is not only indirect and not expressly intended for the 

purpose of protecting a right of occupa tion, but it also 

fails to supply a court with any guidelines for the exercise 

of the discretionary powers it confers and also fails to 

give any guidelines as to the legislative intent of the 

Act with regard to the issue of a right of occupation in 

the matrimonial home. 

A further note is the fact that the application for 

an order dispensing with dower consent under section 11 

may not provide a proper proceedings for the examination 

104 Re DoweP Aat: Re Rodiak and Rodiak ( 19 5 8) 24 
W.W.R. 38. 
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and disclosure of factors which are relevant to the equities 

of occupation,
105 

but which relate more directly to dealings 

with real property. Also, the effection will not have any 

application to a situation of a constructively deserted 

spouse being outside of the matrimonial home in relation 

to providing a right of occupation or a right of re-entry 

and occupation. 

The Dower Act in providing for protections against 

disposition of homestead property does not serve to create 

clear guidelines as to the respective rights of a non-owning 
. 

spouse to occupation of the matrimonial home vis-a-vis the 

interests of third parties which may arise upon a disposition 

or other action taken by the property-owning spouse in 

respect of the matrimonial home. The intention of the 

existing legislation is to balance the claim to a home-

stead of a bona fide purchaser who is protected by the 

registration of a transfer by sale; and the interest 

of the unregistered spouse by giving th�t spouse a personal 

right of action for damages against the spouse registered
. 

as owner of the property for one-half of the property 

transferred under sale and registered without dower consent. 

Also of note is the discrepancy between the effect of a 

transfer of the homestead property to a bona fide purchaser 

wherein the bona fide purchaser will get title to the 

property and the effect of transactions by an owning spouse 

with third parties which do not amount to the issuance of 

105 E . g .  see Beauahamp v .  Beauahamp ( 1972) 6 R.F.L. 43, 
Plo�man v .• Plowman ( 1973} 9 R.F.L. 1 60 for the importance 
of such matters as the availability of alternative accom­
modation, whether maintenance is being received or not; . 
whether children would be adversely affected, etc. 
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Discrepancies such as the one noted in the preceding 

paragraph give rise to the need for legislation which will 

c learly set out the spheres of third party interest s relating 

to the tenor of the Dower Act and the adju stment of those 

interest to any legislative change which is made regarding 

the creation of an interest or right of possession in the 

matrimonial home being given to a non-owning spouse. 

6 .  Occupation of the Matrimonial Home under Restraining 
or Non-molestation Orders 

The jurisdiction of the court to grant interim non­

molestation orders is derived from the Divorce Act,
107 

and 

the Judicature Act.
108 

Under the Divorce Act section 10 

and 12 provide as follows : 

10. Where a petition for divorce has been 
presented, the c·ourt having jurisdiction 
to grant relief in respect thereof may 
make some interim orders as it thinks 
fit and just • • • • 

106
see B. A. Oil Co. Ltd .  v. Kos & Kos [ 19 64 ] S.C.R. 

1 67 where the Supreme Court of Canada held that a transaction 
which does not result in a new certificate of title, such 
as an agreement for sale, lease, mortgage, encumbrance or 
other disposition which does not finally dispose of the 
interest of a married person in the homestead, can be set 
aside by the wife where her consent was not obtained and 
she did not acknowledge her husband's signature in accor­
dance with the statutory requirements. 

107 
R . s.c . 1970, c .  D-8. 

108 
R.S . A .  1970, c .  193, s .  34 (9) and ( 10) . 



(c) for relieving either spouse of any 
subsisting obligation to cohabit 
with the other. 

12. Where a court makes an order pursuant 
to section 10 • • • , it may • • •  

(d) impose such terms, conditions or 
restrictions that the court thinks 
fit and �ust. 

5 4  

It is to be noted from the just quoted sections of 

the Divorce Act that the jurisdiction of the court to 

grant non-molestation orders will only come into existence 

upon the issuance of a petition for divorce or the commence­

ment of proceedings for judicial separation. In regard 

to the latter, the powers exercised by the court appear 

to eminate from the exercise of discretion to grant 

injunctions conferred by section 34(9) and (10) of the 

Judicature Act (supPa) .  Section 34(9) provides that 

an injunction may be granted in circumstances where 

"it appears to the court or judge to be just or convenient 

that the order should be made, and any such order may be 

made either unconditionally or upon such terms and conditions 

as the court or judge thinks just. " 

In addition to these statutory powers which may be 

employed by a court to affect the rights of occupation in 

the matrimonial home, it has been held that there exists 

in the court, an inherent power 

• • • to ensure that a party may exercise 
the right to come to it for relief free 
from threats or pressures or intimidation 
by a respondant or defendant or anyone 
else who seeks to have the action abandoned 
or modified. The court will interfere 
by injunction to ensure that a party is 
not prevented from obtaining justice • • • 



this power to grant an injunction against 
molestation has to be exercised reasonably 
and sensibly. It must not become a 
weapon of domestic warfare • • • • Except 
where property is involved (such as the 
use of the matrimonial home), the order 
should not interfere with the rights of 
the husband. It on!� protects the 
rights of the wife. 9 

It would appear that in Alberta, the statutory 

ss 

and inherent powers of the court referred to above have 

been exercised to grant restraining orders upon the 

rationale of furthering or aiding the continuance of 

matrimonial proceedings without fear of intimidation 

of one spouse against the other. Notwithstanding the 

fact that criticisms have been raised against this 

j udicial exercise of authority to restrain one spouse 

from entering or occupying the matrimonial home on the 

ground of protecting the other spouse against intimidation 

or fear of bodily harm and of aiding the proper continuation 

of matrimonial proceedings,
1 10 

there have emerged from·some 

of the cases dealing with this issue, some observations 

in relation to the right of a non-owning spouse to occupy 

the matrimonial home. 

109Hastinga v. Hasti.ngs (1971) 2 1  D.L. R. (2d) 244 
per MacPherson J. at 244�24S referring .to Ormrod J. in 
Montgomery v. Montg:ome�y· ]19..65] ;1?. 46 at p. 5 1  • 

. 1 10see D. P. MaGuire "The Ex Parte Injunction in 
Matrimonial Cases " (197 0) 8 Alta. L.R. 151 where the writer 
suggests that the use of restraining or non-molestation 
orders are improper attempts to en join inter-spousal 
a ssaults which are within the perview of s. 717 of the 
Criminal Code and the issuance of peace bonds. 
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In circumstances where the wife is the owner of 

the matrimonial home, she may ob tain an in junction to 

exclude her husband from the matrimonial home in cir­

cumstances where the husband is guilty of such conduct 

that he forfeits his right to consortium.
1 1 1  

However, 

even in such circumstances the courts will proceed 

cautiously and will not hastily make an order excluding 

the husband so as to spearate the parties to a subsisting 

. 1 12 
h . t' tl t . ' th marr1age. T ere 1s no en 1 emen 1n e1 er spouse 

to have ·the other excluded from the matrimonial home 

as of right. 

It was held in SiZverstone v. SiZverstone, 113 
that 

pending the hearing of a petition for judicial separation, 

the court has power to restrain a husband from entering 

the matrimonial home even where he is the owner of it, 

on the ground that the wife 

• • • has a right to be in the matrimonial 
home while a petition is pending before 
Ithe ] court and this court is entitled 

to protect that right and insure that 
pressure is not put on the wife to abandon 
her petition by evicting her from the 
home.l�4 

. 115 
h th However, 1n Montgomery v. Montgomery , w ere e 

inherent jurisdiction of the court to grant an injunction 

111
shipman v. Shipman {19 2 4 )  2 Ch. 140. 

112
GoruZniak

-
v. GoruZnick {19 5 8) P. 47. 

113
{19 5 3) P. 17 4  • 

. 114 Ibid at p. 17 7 per Pearce J. 

115 [ 19 64 ]  2 All E.B! 22. 



5 7  

was considered, the result of the SiZvePstone case was 

agreed with, but only in the context of pending proceedings 

and a subsisting marriage. It was further observed by 

Ormrod J., that the case of Robinson v. Robinson [ 19 63 ] 

3 All E.R. 8 18 

• • • is authority for the proposition that 
[the] court can restrain one party from 

molesting the other after a decree of 
j udicial separation • • •  , but it is not 
• • • authority for the further proposition 
that the court can • • • order the [husband ] 
to leave the matrimonial home. 

He added further 

I do not • • • doubt that in a proper case 
this court can order a party to leave the 
matrimonial home notwithstanding his or 
her proprietary rights in it, so long 
as proceedings are pending, but different 
considerations arise after final decree . •  

It is • • • a fundamental rule that the 
court will grant an iniunction only to 
support a legal right. 1 6  

From the foregoing it may be suggested that if 

the wife has no legal right of occupation in the matrimonial 

home, which is the situation under the present state of the 

law, she will only be able to obtain an inj unction to 

exclude her husband from the matrimonial home prior to 

a decree of judicial separation or divorce. After either 

decree is granted, only a non-molestation order will go 

against a husband as there is no legal right of occupation 

in the wife for the court to protect by injunction. 

116Ibid at p. 23. 
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There is no general rule in matrimonial law to the 

effect that either spouse has an absolute right to remain 

in the matrimonial home. This applies irrespective of 

proprietary rights of possession such that each case must 

be decided on on its particular facts. However, a court 

will only interfere with an owner's proprietary rights 

by way of in junction where it concludes, as noted in the 

preceding paragraph, that such an order is the only sure 

means of preventing the wife from being molested.
117 

From the foregoing English authorities it would 

appear that in order for a wife to obtain an order which 

excludes her husband from entering or occupying the 

matrimonial home, the circumstances must be such that 

there is a definite threat to the wife or the wife and 

the children should the husband enter the home,and the 

situation in the home, if the husband were allowed to 

return, must be ·impossible or intolerable.
118 

In this 

regard Lord Denning was of the opinion that 

• • • [an] order to exclude one spouse or the 
other from the matrimonial home is a drastic 
order. It ought not to be made unless it 
is proved to be impossible for them to live 
together in the same house • • • unpleasantness 
and inconvenience was not a sufficient ground 
for ordering one spouse out • • • such an 
order ought not to be made unless the situation 
is impossible.ll9 

The situation in Canada appears to be that in order 

to exclude a husband from the matrimonial home in which he 

117 
qook v. Cook !19 61] 2 All E.R. 7 9 1. 

118naZZ v. HaZZ {19 7 1] 1 W.L.R. 904 

119 Ib. d 1.- at p 
• 4 06. 

(C.A.). 
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has either sole title or joint title with his wife, the 

circumstances of the case would require that not only 

would the husband have to be guilty of a matrimonial 

offence such as adultery or cruelty, but he would also 

have to have deserted the wife and seek to return. 120 

In summary, it would appear that any court will 

be very wary of making any order which would exclude 

one spouse from occupational rights in the matrimonial 

home on the ground that such an order being granted 

would serve to give judicial endorsement to a marital 

breakdown. From the cases that have just been considered, 

it would appear that the conditions required for an 

order to be granted excluding an owner spouse from the 

matrimonial home are much stricter than for those required 

to establish the "deserted wife's equity" which was 

based in part on an interpretation of the broad discretionary 

power conferred upon the court under the Married Women's 

Property Act. It is to be noted that the discretionary 

power conferred upon the court under the Married Women's 

Property Act and under the Divorce Act and the relevant 

section of the Judicature Act are of similar scope. 

However, it can only be attributed to the desire of the 

court to prevent giving judicial recognition to marital 

breakdowns through exclusion orders, that the stringent 

criteria for the granting of such orders has arisen. In 

this regard the following propositions may be considered : 

(1) If the wife is the owner of the property, 

it must be made clear to the court that 

the husband has lost his right to matrimonial 

consortium before an order restraining him 

from entering the matrimonial home will be 

. granted. 

120 
. �uggan v. Duggan (19 65) 5 1  D.L.R. 92d) 57 6. 
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(2) If the husband is the owner of the property, 

then the wife should commence divorce 

proceedings or proceedings for judicial 

separation and she must be able to show 

that the situation in the matrimonial 

home is "impossible" or "intolerable" 

due to the husband's illtreatment and 

also that the husband has deserted her 

and is seeking to return. 

(3) If the property is jointly
_ owned by the 

spouses then it is the wife's obligation 

to show that the husband's conduct is 

"so outrageous" that it is virtually 

impossible for them to live together 

under the same roof.121 

From the foregoing it may be seen that the powers 

of the court under the Divorce Act and the Judicature Act 

to exclude a spouse from a right of occupation in the 

matrimonial home can raise the equities of occupation in 

the matrimonial home for consideration by the court. -

. However, the circumstances under which such an order will 

be granted, as referred to above, severely limit the 

procedure as a method of protection of the claim to 

occupation in the matrimonial home of the non-owning spouse. 

121
R. L. Denyer, "Excluding the Husband from the 

Matrimonial Home" (1973) 123 New Law Journal 655 at p. 
6 5 6 .  
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RECENT LEGISLATIVE ATTEMPTS TO REFORM 
THE LAW RELATING TO OCCUPAT IONAL 

RIGHTS IN THE YillTRIMONIAL HOME 

1. The Matrimonial Homes Act, 1967 (England) 

61 

Although the development of the law in Alberta 

relating to occupational rights of a non-owning spouse 

in the matrimonial home is different than that which occurs 

in England since the passage of the Married Women's Property 

Act, 1882, the Matrimonial Homes Act, 1967, provides a 

useful condensation and illustrative example of an attempt 

to reform the law relating to occupational rights in the 

matrimonial home, while, at the same time, retaining the 

basic construct of separateness of property. 

The Matrimonial Homes Act, 1967, c. 75* is a 

legislative attempt to answer the decision in Nationa� 

Provinaial Bank v. Ainsworth,
122 

which had drawn a sharp 

line between the external and internal relations of tha 

spouses. These had been blurred through the invention of 

such notions as the "equity" of the deserted vJife or the 

"irrevocable license" which enabled a wife to assert a 

right to occupy the matrimonial home even against outsiders 

such as purchasers, landlords, mortgagees and other 

creditors of her husband, the person ho lding the legal title 

to the property. 

The mutual rights of the spouses inte r se were not 

affected by the Ainsworth decision, but it was established 

*See Appendix A 

122!1965] 2 All E.R. 472. 
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that the right which, by virtue of marriage, a spouse has 

to occupy the matrimonial home is a jus in pe rsonam, and 

no more. 

It is to be noted that third parties dealing in some 

way with pro?erty owned by a spouse or spouses jointly 

are concerned with the legal title which is vested in a 

spouse or in both spouses jointly; they are not concerned 

with the rights of enjoyment by occupation which the 

spouses en joyed between themselves in their capacity as 

spouses. 

The Ainsworth decision illustrated the problem of 

the common law; namely, that it could not protect the 

inter-spousal relationship which related to rights of 

occupat ion in contrast to rights of third parties where 

title to an interest in property were concerned. This 

problem, however, was not new to practitioners of the 

law in England. The problems of the conflict between 

property rights and marital r ights had given rise to proposals 

as early as 1956 when the Royal Commission on Marriage and 

Divorce
123 

suggested that with regard to the rights of 

spouses inte r se, a mechanism should be employed which 

would give publicity to the rights of occupation in the 

matrimonial home by registration under the Land Charges 

Act and the Land Registration Act in order to transpose 

the spouse's right ·of occupation into the external sphere. 

It was recogni zed, however, that such a remedy would 

require legislation and could not arise through any sort 

f . d' . 1 1 k' 
124 o JU �c�a aw ma �ng. 

123 
(Cmnd. 9 678, 1956), para. 671, Rec. 78(b). 

124o. Kahn-Freund, "Recent Legislation on Matrimonial 
Property" ( 1970) 33 Mod. L. Rev. 601 at 610. 
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The provisions of the Matrimonial Homes Act deal 

primarily with the situation where one spouse is the 

legal owner and serve to confer rights on the non-owner 

spouse which are regarded throughout the Act as "rights 

of occupation". These rights which accrue either a 

husband or a wife, are as follows : 

h ' . t' tl d 
125 

W ere one spouse 1s en 1 e , to occupy 

a dwelling house
126 

and the other is not, 

the spouse not so entitled, if in occupation 

has the right not to be evicted or excluded 

from the house or any part of it except 

with leave of the court, 127_given by an order 
128 

of the court. 

125
i.e�, _by virtue .of any estate ·or interes·t or 

contract or enactment. 

1 2 6
The dweliing house must have been the matrimonial 

home of the spouses at some time (see s. 1(7), (8)). 

127
Either the High Court or County Court notwith­

standing the value of the property. 

128
Matrimonial Homes Act, 1967, s. 1(1) (a) . Also, by 

an amendment to the Matrimonial Proceedings and Property 
Act 1970, s. 38, whereby a new section 1(9) was added to 
the Matrimonial Homes Act 

( 9 )  It is hereby declared that a spouse who 
has an equitable interest in a dwelling 
house or in the proceeds of sale thereof, 
not being a spouse in whom is vested 
(whether solely or as a joint tenant) a 
legal estate in fee simple or a legal term 
of years absolute in the dwelling house, is 
to be treated for the purpose only of 
determining whether he or she has rights 
of occupation under this section as not 
being entitled to occupy the dwelling 
house by virtue of that interest. 



If not in occupation, the spouse has a right 

to enter and occupy the house with leave of 

th t 
. 129 e cour so g1ven. 

Either spouse, pursuant to section 1{2) of the 

Act, may apply for an order "declaring, 

enforcing, restricting or terminating those 

rights for regulating the exercise by either 

spouse of the right to occupy the dwelling 

house." 

By section 1{5) of the Act, provision is made 

for self help by a spouse who has been left 

in occupation of the matrimonial home, to the 

effect that such spouse may make any payment 

or tender or other thing to be done by the 

owning spouse towards satisfaction of the 

latter spouse's liability in respect of 

�rents, rates, mortgage payments or other 

outgoing; a�d such a· payment by the non­

owning spouse is deemed to be as good as 

is made or done by the owner spouse. Also 

the subsection does not take away the rights 

of one spouse against the other for payments 

so made notwithstanding that the payments 

fulfilled an obligation of the owner spouse 

to some third party. 

64 

129
Ibid. It is to be noted that this section only 

protects a spouse who has no proprietary, contractural, 
or statutory right to occupy {see Gurasz v. Gurasz [1970] 
P. 1 1  {C.A.). Also it has been held in Tarr v. Tarr 
11972] 2 All E.R. 295 (H.L.) that the terms of section 1{2) 

do not empower a court to make an order prohibiting a 
spouse altogether from exercising rights of occupation 
in the matrimonial home. 



With regard to the rights of the spouses 

inter se, the court has a very wide 

discretion under section 1(3) of the Act 

and may make any order that it th.inks 

fit and which is just as reasonable 

having regard to the conduct of the 

spouses, their needs and resources, the 

needs of any children and to any other 

circumstances.
13° 

Further, the court 

may except part of the dwelling house 

from the spouse's rights of occupation,
131 

may order a spouse to make periodical 

payments in respect of the occupation
132 

and may impose obligations as to the 

repair and maintenance of the house on 

either spouse.
133 

These orders may be 

1. . d 1" •t· d . t" 134 �m�te or un �m� e �n �me. 
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In order that the rights of occupation in the 

matrimonial home may be brought into the external 

sphere, the Act provides machinery whereby a non-owning 

spouse may register his or her right of occupation in 

130see Bay nham v. Baynham [1969] 1 All E.R. 305 
(C.A.) where it was held that the terms of section 1(3) 

enable a court to make interim orders. 

131
Matrimonial Homes Act, 1967, s. 1(3) (a). 

132
Ibid s. 1 (3) (b) • 

13 3 
Ib id s • 1 ( 3} (c) • 

134
Ibid s. 1(4). 
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the matrimonial home as Class F. Land Charge.
135 This 

land charge will rank in priority as if it were an 

equitable interest created at the date when the spouse 

(a) acquires the interest or estate, (b) at the date 

of marriage, or (c) on the first day of January, 1968, 

whichever is the latest.
136 

By virtue of section 1(8) of the Act, the right 

of occupation is to continue only during the subsistence 

of the marriage and during the time in which the owner 

spouse remains entitled to deal with the property. However, 

by section 2(2) of the Act, the right of occupation will 

terminate upon the death of the owner spouse or upon the 

termination of the marriage otherwise than by death (i.e., 

by a decree of divorce or nullity), unless the court has, 

during the subsistence of the marriage, made an order 

directing otherwise.
137 

Thus, the court will be ab�e 

to protect a right to occupation in the non-owning spouse 

on death or divorce, but not in bankruptcy for the non­

owning spouse can bring himself or herself within the 

135
The charge should be registered under the Land 

Charges Act, 1925, s. 10(1), Class F. Where the land in 
question is already registered, the charge is registrable 
by means of a notice or caution (see s. 2(7)). 

136Matrimonial Homes Act 1967, s. 2(1). 

137
where an order is made under s. 2(2) that the 

right s of occupation are to continue after termination 
of the marriage, s. 5(2) prevents the registrar from 
cancelling the registration of the right of occupation. 
This prohibition, however, only applies where the order 
under s. 2(2) is made prior to an application for renewal. 
of a charge or its registration. 



d t . fR. R" 138 
. oc r�ne o �mmer v. �mme r. 

67 

In the same vein, the right of succession to tenancy 

will also apply to members of the family of a deceased 

statutory tenant, where the family of such a person are 
139 

deemed under such an order to be a statutory tenant. 

Having looked at the proyisions of the Matrimonial 

Homes Act, 1967, which are set out< fully in Appendix A 

to this <memorandum, the effects of the statute on the 

rights of husband and wife inte r se and upon the rights 

of a married couple with third parties may now be considered. 

In an imperfect manner, the Act attempts to codify 

the right to occupy the matrimonial home. With regard 

to the rights of the spouses inter se , the regulatory 

powers of the court have a very wide discretion. 

As noted previously, the Act also serves to make 

the right of occupation a charge upon the estate or interest 

of the owner spouse, and makes the charge registrable under 

the Land Charges Act or the Land Registration Act.140 

138
{1953] 1 Q.B. 63. In Canada the similar situation 

would be found in cases such as True man v. Trueman [1971] 2 
W.W.R. 688 and Wiley v. Wile y  (1972) 6 R.F.L. 36. However, 
in this regard one must consider the doubts arising out of 
the decision of the Supreme Court of Canada in Murdoak v. 
Murdoak. 

139
Matrimonial Homes Act, 1967, s. 7(2); whereas this 

is a legislative embodiment of the Rent Act cases typified by 
such as Old Gate Estates v. Alexander [ 1950] 1 K.B. 311, 
there is still no protection in the ordinary landlord and 
tenant situation which is not covered by rent restriction 
legislation. 

14 0 Ib id s • 2 ( 1) , ( 6 ) and ( 7 ) • 



According to Professor Kahn-Freund, the Act 

• • •  uses the machinery of publicity in 
order to transform the internal right of 
enjoyment into a modification of title.l4 1 

68 

The same results and interpretation may be made 

as regards rented property sub ject to the Rent Act, 

whereby the court may under section 7(2) transfer the 

tenancy with the right of occupation by virtue of a 

statutory tenant to the tenant spouse. 

A s  with the situation where the matrimonial home 

is owned by one of the spouses, a provision of the Act 

regarding statutory tenancies is 

• • •  a modification of title, pro jecting 
the after-effect of the former household 
community into this situation after the 

�final breakup of the marriage, but since 
it operates in both the external and 
internal spheres it requires an order 
of the court.l42 

Notwithstanding the creation under the Act of a 

· registrable charge of the right of a non-owning spouse to 

occupy the matrimonial home, there is no attempt in the 

statute itself to deal with occupational rights as an 

offshoot of the duties of maintenance and support and such 

corollary matters as matrimonial offences. This is 

unfortunate in light of the recent legislative changes 

141o. Kahn-Freund, "Recent Legislation on Matrimonial 
Property" ( 197_0) 33 Mod. L. Rev. 601 at p. 6 10. 

i42Ibid, p. 6 1 1. 
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in England and Canada whereby the concept of the matrimonial 

offence has been largely removed as a class or cloud upon 

the real substantive issue which becomes apparent to a 

man and wife whos.e marri�ge has- ·broken down, namely, 

• must he continue to pay money to 
her (or much more rarely, she to him), 
and (far more complex because the choices 
are so open}, how much and over what 
period.l�3 

Whereas the preceding analysis has indicated that 

the Matrimonial Homes Act, 1967, has attempted to codify 

the right of occupation in the matrimonial home, it falls 

far short of the legislative restatement of important 

matters of matrimonial law. In this regard, Stone has 

stated that the Act; 

• • • is not the correlation and amend-
.. ment of our present rules about family 
property and maintenance which are so 
urgently needed now and which the 
dissipation of the smoke screen of 
"matrimonial offences" will render 
even more necessary. This is not 
property legislation; it is not even 
an amendment of our provisions about 
financial relief in matrimonial proceedings, 
but it makes some provisions, short of 
title, about de facto possession and 
uses of the most important single piece 
of property owned by most families and 
needed by all human beings; namely, 
a place of residence. This is effected 
within the traditional mold of "rights" 
for every woman with a living husband 

• • • the Matrimonial Homes Act has 
made no breach in the traditional mold 

143o. M. Stone, "The Matrimonial Homes Act 1967" 
(19 68) 31 Mod. L. Rev. 305. 



that, in matters of family property law, 
one spouse should be awarded rights 
against the other spouse or other 
people generally, but that children of 
the family do not enter this framework 
of Yrights 11 • • • • The Act is in fact 
a legislative restatement of the common 
law duty of consortium. At common law, 
this amounts broadly to rights of the 
husband and duties for the wife, 
because the husband had all the power 
of property of which the common law 
stripped every woman on marriage. 
Twentieth century legislation now 
transforms this into the right to 
remain in a particular home for a 144 
spouse who makes no claims as owner. 

70 

It is also interesting to note that the statute 

gives the non-owning spouse a right, if not in 

occupation of the matrimonial home, to apply for leave 

of the court to enter and occupy the home. This provision 

exceeds the authority of even Be ndaZZ v. McWhirte r, which 

upon its most liberal interpretation did not encompass 

a right of re-entry in a non-owning spouse who had 

vacated the matrimonial home. However, the Act does not 

go so far as BendaZZ v. McWhirte r in respect of creditors 

or other persons claiming through the owner spouse, such 

a s  a trustee in bankruptcy. Although this statute makes 

the right of occupation a registrable charge which will 

apply to persons deriving title from the spouse having 

to leave an estate in the property, the right is, in 

accordance with the finding in the Ainshlorth case, void 

"as against a trustee in bankruptcy or other person 

.rep·resenting the e state if the person with the estate 

or interest becomes bankrupt or insolvent."
145 

14 4rbid at pp. 305-306 . 

14 5rbid at p. 307 (see s. 2 ( 5 ) ) .  
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It is submitted that if the foregoing effect of 

the Matrimonial Homes Act, 1967, were to be transposed 

to a jurisd iction such as Alberta, it would constitute 

a re jection of pr inciples of Dower and Exemption Acts 

legislation such as exists in Alberta. Also, the Matri­

monial Homes Act, 1967, does not serve to make the right 

of occupation superior or rank in all respects in 

priority to the rights of creditors of the owner spouse. 

The occupational r ight simply ranks as a charge 

on the title to the property which has the same priority 

as an equitable interest in the property. It is a lso to 

be noted that such an interest is a minor interest so that 

it must be reg istered if it is to ·take effect as against 

a bona fide purchaser for value. 

From the foreoing, it is obvious that when p·roperty 

is acquired by one of the spouses prior to the marriage, 

the most appropriate time for the filing of the Class F 

Land Charge would be at the date of marriage. If property 

is acquired to be used as the matrimonial home after the 

marriage, the most appropriate time for registration of 

the right of occupation in the matrimonial home would be 

upon the acquisition of the property or so soon thereafter 

as is possible. 

What is to be noted from the foregoing is the fact 

that notwithstanding the availability of registration of 

the right of occupation in the matrimonial home under the 

provisions of the Matrimonial Homes Act, 1967; the onus 

to register the right of · occupation under the Act is 

cast upon the non-owning spouse. 
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Whereas the attempt to codify occupational rights 

in the matrimonial home has created some new rights for 

a non-owning spouse, 146 and has placed the machinery of 

the statute in the hands of either a husband or a wife,
147 

there are still some defects in the law which have become 

apparent since the Act was proclaimed in force.
148 

Some of 

these defects have been referred to in the preceding 

paragraph devoted to setting out the provisions of the 

statute but they are not exhaustive. The Act and its 

provisions for occupational rights will only apply to a 

spouse who is not entitled to occupy the matrimonia l home 

"by virtue of any estate or interest or con tract or by 

virtue of any enactment".
149 

Although there is nothing 

in the Act designed to detract from the common law 

occupational rights accruing under such things as 

j oint tenancies or tenancies in common, its speciali zed 

procedures may not be used by spouses who both enjoy 

proprietary rights in respect of the matrimonial home, 

but may only be used by someone whose "right of occupation" 

is a creation of the statute itself. 

146
such as the right, upon obtaining the leave of the 

court, to re-enter and occupy the matrimonial home. 

147
This is something, which the development of the law 

through judicial decisions had left in doubt. 

148
Proclaimed in force early in 1968 under the 

Matrimonial Homes Act, 196 7 (Commencement) Order 1967, 
S. I. 1790. 

149 See s. 2 ( 1) and also see the necessary amendment 
which occurred by the addition in 1970 of a new section 1(9) 
which brought an equitable interest in land under the 
protection of the Act. 
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It may be seen that internally, between the spouses, 

the exercise of proprietary rights is overlaid by matri­

monial considerations.
1 5 0 

In this regard, Kahn-Freund ha s 

stated : 

• • • the supplementary or fragmentary 
nature of the codification has already 
lead to serious inconveniences : • 

the special procedure provided so as 
to enable a spouse to enforce his right 
of occupation is only available where 
his right of occupation i s  based on 
the statute and not on the applicant ' s  
own proprietary rights. Moreover, where 
both spouse s have a proprietary interest 
and the marriage collap ses, it may be 
difficult to delay a sale insisted 
upon by one of them.l 5 1  

From the foregoing, a transposition of a statute 

such as the Matrimonial Homes Act, 1967, to Alberta·, without 

change�, might see the resort to restraining orders as 

a necessary practice where the statute precludes a co-tenant 

or eo-owner from claiming the substantive and procedural 

benefits conferred by such legi slation.152 

The question of the applicability of a statute such as 

the Matrimonial Homes Act, 1967, rai ses a number of 

questions, notably in relation to the approach of the 

statute to protecting right s of occupation against third 

parties .  Firstly, there i s  already in existence a protection 

150see Gorulni ak v .  Gorulniak {1958] 1 All E.R. 146. 

151 
· 0. Kahn-Freund ; supra, note 141 at p. 6 13; also see 

note in ( 1968) 31 M.L.R. by J. M. Evan s and s .  Robert s "More 
Convul sion s in Family Property Law", at pp . 566-567 (and· 
note 2 5) . 

15 2 
h . . 1 Jean McBean-Worton, Researc Paper on Matr1mon1a 

Property, at p. 244. 
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for either spouse against a disposition of the matrimonial 

property without his or her consent, with the exception 

of an executed and registered transfer resulting in the 

issuance of a new certificate of title (cf. the Dower 

Act) . Thus, the only additional protection from a statute 

such as the Matrimonial Homes Act would be a statutory 

mechanism to postpone possession of the matrimonial 

property vesting in a purchaser. 

Further, the English statute does not serve to 

raise the right of occupation to the level of being 

an incident of title to property whereby a non-owner 

spouse could claim some title to the matrimonial home. 

Thus, a registration in the Land Titles Office of a Zis 

pendens which, in Alberta, gives notice of pending 

litigation in the nature of a dispute as to title, would 

be inappropriate as a means of enforcing or protecting a 

•right of occupation".153 

2 .  Matrimon·ial· Homes ·Act, 19 63 - New Zeal·and 

The preceding summary of the English Matrimonial 

Homes Act, 19 67, was set out as a part of this memorandum 

to indicate how one juris4iction operating under the aegis of 

a separateness of property perspective as between partners 

of a marriage, has attempted to provide some protection 

for a non-owning spouse in relation to occupational rights 

in the matrimonial home. 

New Zealand has also embarked upon a similar attempt 

to protect the rights of occupation in the matrimonial home 

15 3rbid at p. 245; and see also Re Smy th and Smy th 
[ 19 69 ]  3 D.L. R. (3d} 409. 
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while retaining a basic separateness of property regime, 

and it is to this jurisdiction that the focus of this 

memorandum is now directed. 

New Zealand is probably the pioneer common law 

j urisdiction in this area of matrimonial law in its attempt 

to provide a settled basis on which a deserted wife may 

c�aim an interest in the matrimonial home. The decision 

in National Provincial Bank Ltd .  v. Ainsworth , 15 4 
coupled 

with the effect of the Matrimonia l Property Act (No. 7 2 ) , 

19 63, 155 
would appear, at first sightJ to give a considerable 

amount of certainty to the position of a deserted wife who 

remains in occupation of the matrimonial home . 

The Act gives to the deserted wife (and to the husband 

i f  he is the non-owning spouse) the means of protecting ,  by 
court order, any rights of occupation in the matrimonial home 

which she (or he), may have. 

The Act provides that "in any question between 

husband and wife as to the title to or possession or 

disposition of property (including any question as to 

investment by one party of money of the other without consent) 

the husband or the wife or any person on whom conflicting 

claims are made by the husband and wife, may apply to any 

j udge of the Supreme Court.15 6 On any such application 

the j udge or magistrate may make such order as he thinks 

154
[19 65 ] 2 All E. R. 4 72. 

155The Act is reprinted in its entirety in Appendix B .  

l5 6Ibid s. 5 ( 1) . 
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fit with respect to the property in dispute, including any 

order for--(a) the sale of the property and the division 

or settlement of the proceeds; or (b) the partition or 

division of the property; or (c) the vesting of property 

owned by one spouse and both spouses in common in such 

shares as he thinks fit; or (d) the conversion of joint 

ownership into ownership in common in such shares as he 

thinks fit. 157 

Pursuant to section 5(3) of the Act, a judge may 

make such order, whether affecting the title of the property 

or otherwise, as appears just, notwithstanding that the legal 

or equitable interests of the husband and wife in the property 

are defined or notwithstanding that the spouse in whose favour 

an order is made has no legal or equitable interest in the 

property. However, this apparently unfettered discretion may 

not be exercised so as to defeat a common intention expressed 

by the husband and wife in respect o f  the property.158 

Provision is made under section 7 (4) of the Act for 

the registration of an order granting other spouse a right 

of occupation in the matrimonial home against the land 

transfer title in the same manner as an order made under 

section 57 of the Matrimonial Proceedings Act, 1963, 159 

15 7 157Ibid s. 52. 

15 8Ibid s. 6(2) 

159
Part VII I  of the statute is set out in Appendix c .  

Section 57 empowers a court to make an order for the occupation 
of the matrimonial home on the granting of a decree of divorce 
or at .any subsequent time instead of or in addition to making 
an order maintenance under Part IV of the Act. Further, by s. 65, 
the provision� of sect ion 57 are made to apply, "so far as they 
are applicable and with any necessary modifications, to a 
petition for and a decree of nullity or separation or dissolution 
of a voidable marriage. It is also of note that by s. 57(4), 
the order for possession will apply against the personal 
{Continued on next page. ] 
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When an order for possession of the matrimonial 

home is granted to a spouse pursuant to section 5 of 

the Matrimonial Property Act and is registered with the 

district land registrar pursuant to the provisions of 

section 57 of the Matrimonial Proceedings Act, 1963, 

{supra) the normal rules as to registration under the 

Land Transfer Act, 19 52, would apply, whereby; 

The wife, if she has obtained an order granting 
her the right to occupy the home, will have 
an indefeasible right to such occupation, and 
the husband will be unable to sell or mortgage 
the property over her head. l60 

Section 8 of the Matrimonial Property Act, 1963, 

provides that the right of mortgagees or other persons 

holding securities, charges or encumbrances affecting 

the property or rights of a person respecting the property 

or rising under an instrument executed before an order 

is granted under section 5 of the Act will not be affected 

by such an order. However,. it has been suggested that 

• • • the discretion given to the court by 
section 5 of the Act is virtually unlimited, 
and it could make any further order as to the 
method of repayment of su1� a mortgage or 
charge as it thought fit. 1 

From the foregoing analysis, it would appear that the 

11deserted wife's equity" is not only capable of recognition 

[ Continued from page 76. ] 

of the spouse adverse to the spouse obtaining possession 
"unless the court otherwise directs". 

160J. L. R. navies "The Deserted Wife and the 
Matrimonial Home" ( 1966-67 ) 2 N. Z. U. L. Rev. 77 at p. 78. 

161Ibid. 
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under the Matrimonial Property Act, 1963, but is also 

capable of registration under the Matrimonial Proceedings 

Act, 1963. 

It is to be noted, however, that the far-reaching 

discretionary that are vested in the court by the 

Married Women's Property Act, 1963, are made applicable 

in "any question between husband and wife as to the 

tltle to or possession or disposition of property".
162 

This means that the right of occupation in the matrimonial 

home is protected under the statute only in relation to 

the internal relations of the spouses. There is no 

expressed provision in the Act which elevates the right 

of occupation in the matrimonial home to a matter of 

title which by itself will serve to bind or otherwise 

effect third parties. 

The decision in the AinswoPth case made it clear 

that a non-owning has no rights in the matrimonial home 

as �gainst third parties, and the only effect of the 

New Zealand Matrimonial Property Act, 1963, which affects 

the Ain swoPth decision, is when an order is granted 

conferring a right of occupation in the matrimonial home 

to a non-owning spouse pursuant to section 5, and is 

registered pursuant to the provisions in the Land Transfer 

Act, 19 52. 

Because the large powers vested in a court under 

section 5 of the Matrimonial Property Act, 1963, are 

discretionary, a spouse will not know the quantum of his 

or her entitlement to either a share of the proceeds of 

162Matrimonial Property Act, 1963, s. 5(1). 
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the matrimonial property or a right of occupation i n  the 

matrimonial home until the power is exercised, and until 

such time, therefore, "he or she does not have any definable 

interest by virtue of the Act, but at best a right to 

claim such interest as the courts think fit to grant. "163 

From the foregoing, it may be seen that the right to 

claim an interest under the Act, is far too uncertain to 

be of much use for many purposes, notably, the uncertainty 

of definition of the rights of a non-owning spouse vis-a-vis 

third parties prior to an order being made under the Act.
164 

Such a situation will h�rdly satisfy the problems raised by 

Professor Kahn-Freund,165 that upon marital disharmony, a 

spouse, usually the wife, will be concerned not only with 

a particular aspect such as the matrimonial home, but with 

the whole aggragate of property items, and that her concern 

will be for a clear answer to the question of "What belongs 

to whom. " 

163J. F. Burrows, "Matrimonial Property and the 
Land Transfer Act," (1973) N. Z. U. L. Rev. 284 at p. 285. 

164
Ibid Burrows further cites the unreported 1968 

decision of Loos v. Loo s wherein it was held that the right 
to aZaim an interest in the matrimonial home will not, in 
itself support a caveat which can be registered against the 
title to the property and further, that a wife who fails 
to obtain an order for possession of the matrimonial home 
will be unable to claim that she has been defrauded of an 
"unregistered interest" for the purposes of the Land Transfer 
Act where the home is sold prior to her applying to register 
such interest (see; Efstration and other s v. GZantsahnig 
[1 972] N. Z. L. R. 545) . 

165o. Kahn-Freurld "Matrimonial Property--Where do We 
Go From Here?", Joseph Ungar Memorial Lectures, January, 1971, 
(University of Birmingham) . 
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Whereas the English Matrimonial Homes Act, 1967, 

made an explicit exception to the right of occupation in 

the matrimonial home in a non-owning spouse to the claim 

of a trustee in bankruptcy pursuant to the holding in the 

Ainsworth case, this matter was not clarified in the 

Matrimonial Property Act, 1963, in New Zealand with the 

result that this very issue came to be decided by the 

courts in the case of DonneZZy v. Offia$aZ Assignee.
166 

In this case, the husband deserted the wife but left 

her in possession of the matrimonial home and paid all the 

outgoings on the home as well as 10 pounds per week to his 

wife for her own support and the support of two children 

who were residing in the matrimonial home with her. No 

formal agreement as to possession of the property was made 

between the husband and wife although negotiations to this 

effect were undertaken some two years after the husband had 

deserted her. However, just prior to a separation agreement 

being executed between the parties, the husband was adjudged 

bankrupt on his own petition. On discovering this,
· 

the wife 

consulted solicitors and filed an application for an order 

under section 5 of the Matrimonial Property Act, 1963, granting 

her title to the house property and the chattels in it or 

in the alternative giving her possession of the house property. 

It was held that an official assignee in bankruptcy was not 

a "personal representative" of the husband within the meaning 

of section 5(7) of the Matrimonial Property Act, 1963, and 

that a question between the wife and the official assignee as 

to the title to or possession of a matrimonial home which has 

vested in the official assignee under section 53 of the Bankruptcy 

Act, 1 908, is not a "question between husband and wife" for 

166 83 [1967] N.Z.L.R. • 



81 

the purposes of section 5(1) of the Matrimonial Property 

Act, 1963.167 

It is evident from the foregoing analysis of the 

Matrimonial Property Act, 1963, that the provisions of that 

Act are directed towards a balancing of claims of disputing 

spouses and do not readily make themselves applicable to 

the external sphere of the rights of a spouse in relation 

to claims of third parties against property held by the 

other spouse. Certainly, it may be safely said that the 

Act does not go so far as to create a right of property 

with respect to the right of occupation in the matrimonial 

home which is held by a non-owning spouse. Thus it may 

be said that, in the sphere of matrimonial property in 

New Zealand, two systems co-exist: a new discretionary 

system providing for a large measure of discretion to 

determine rights of the spouses inter se, which is super­

imposed upon an· old system which had many problems regarding 

the rights of a non-owning spouse vis-a-vis third parties. 

In r�gard to the foregoing a New Zealand writer 

suggested: 

If our Legislature is to concern itself 
with the reform of our matr1monial property 
legislation, which is not beyond reasonable 
expectation, one hopes that it will be able 

167The wife attempted to obtain a right of occupation 
on a further ground in Re D. (A Debtor) [1967] N.Z.L.R. 828 
to the effect that she was a contractual licencee. It was 
held not ·Only that she was not a contractual licencee, but 
eYen if she was, it would not be binding upon the Official 
Assignee in Bankruptcy. 



to eliminate this confusing duality . Surely 
one means of determining the respective 
rights of a husband and wife should be 
sufficient for all purposes. l 6 8 

3 .  Some Observations 

82 

The preceding analysis of the state of the law 

regarding occupational rights in the matrimonial home in 

England and in New Zealand leads to a consideration of the 

applicability of some of the provi.sions therein contained 

to the situation which is presently existing in Alberta. 

The section of this memorandum dealing with the state of 

the law in Alberta has indicated the lack of a legal right 

to protection in the occupation of the matrimonial home 

for either spouse irrespective of legal or beneficial 

interests. 

In order to bring the Alberta situation more in line 

with the present realities of marriage being a partnership 

between the spouses and more in line with recent legislation 

in England and New Zealand which have dealt with rights of 

occupation of the matrimonial home within a context of 

separateness of property , it would seem appropriate to at 

least confer a substantive right to occupation of the matri­

monial home which is binding on both spouses and which is to 

be interpreted by a court for the general welfare and benefit 

of the family as a whole . This latter point is important, 

in as much as problems relating to rights of occupation 

in the matrimonial home are not merely problems arising out 

of disputes between husband and wife but are problems in 

which the rights of children and the p arental obligations 

168 J. F. Burrows, supPa note 1 63 at pp. 285-2 86. 
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towards children are inextricably inte�twined . It is 

submitted that irrespective of the manner in which the 

legal and beneficial estates of the property are held, 

there should be a legislative provision whereby a right of 

occupation in the matrimonial home is conferred on both 

spouses as a matter of substantive law. This right would 

accrue to the spouses by virtue of their entering into a 

state of matrimony and would not depend for its operation 

upon desertion or acquisition of property, but would apply 

to any piece of property which the spouses occupied either 

as tenants or as owners for purposes of its being used as 

the matrimonial home. The right so conferred, should include 

a right to apply by a summary procedure such as by way of 

notice of motion under the Supreme Court Rules to the court 

to protect against the disposition of the matrimonial home 

and of the personal property contained in the home. The 

court, in such a situation, would be concerned with the 

issue of what is for the maximum benefit of the family unit 

as a whole regarding the proper use and enjoyment of the 

matrimonial home and its contents. This would mean· that the 

duties of the parents towards the children and the rights 

of the children in relation to the matrimonial home would 

gain far more consideration than has previously been granted. 

It is submitted that a summary procedure should be 

provided for the adjudication of disputes regarding possessory 

rights in the matrimonial home and its contents . Similar 

considerations to those outlined in the preceding paragraph 

regarding rights of children and parental obligations towards 

the children should apply and, prior to extinguishing the 

rights of either spouse to occupation in the matrimonial home, 

the court should have regard to the paramount interest of 

the family unit as a whole. 
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In a manner similar to that provided for under the 

English Matrimonial Homes Act, 1967, or the New Zealand 

Matrimonial Property Act, 1963, there should be a summary 

procedure under the Rules of Court or a specific statute 

providing for the adjudication of disputes between spouses 

in respect of conflicting claims which they may have to 

occupation of the matrimonial home and its contents. In 

this writer's view, the wide discretionary powers contained 

in the New Zealand legislation are commendable with the 

exception that the Matrimonial Property Act, 1963, does 

not set out the right of occupation in the matrimonial home 

as a substantive right but leaves this matter to be 

determined by a court; necessitating_ application to the 

court to determine whether a right
. 

of occupation will exist. 

The making of rights of occupation in the matrimonial home 

in either spouse a substantive rule of law would seem to 

overcome this problem to � large extent . 

In relation to conflicting claims of spouses to 

a right of possession and occupation of the matrimonial 

home, a large curative power should be vested in the court 

to alter the rights of occupation between the spouses upon 

the operant principle of what is in the best general interest 

of the family unit as a whole. 

As a matter of substantive law, t�e right of 

occupation should be binding upon the spouses inter se, 

and penalties should be provided where by· any disposition of 

the matrimonial property by a spouse holding the legal 

interest without·the consent of the other would make such spouse 

subject to penal sanctions and would -give rise to an action 

for damages in the spouse whose right of occupation in the 
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matrimonial home was terminated by a wrongful disposition 

of the property to a third party. Protection against such 

an event happening could be provided for by requiring a 

specific consent or release form of the occupational right 

to be executed by the non-owning spouse whenever a 

disposition or encumbrance of the matrimonial home is to 

be made. Further, tpere should be provision for the 

automatic registration of a marriage certificate and a 

statutory declaration regarding any property to be used 

as the matrimonial holme in the appropriate Land Titles 

Office which would become a notification on the title to 

the property as a warning to any third persons intending 

to deal with the property that it is subject to the sub­

stantive legal right of occupation in both spouses. 

Provision should be made whereby any disposition or 

attempted disposition or encumbrance of the matrimonial 

home without the foregoing consent or releases being first 

obtained, shall be null and void unless the transaction 

results in the registration of title to the property 

vesting in a third party. 

However, as with the New Zealand statute, any power 

granted to a court to alter or vary rights of occupation 

in the matrimonial home arising out ef a dispute between 

spouses should be qualified by a provision to the effect 

that the court may not make an order which is contrary to 

an expressed intention of the spouses. 

It is submitted that the matters outlined in the 

preceding paragraph indicate in a general way the type 

of reform that ought to be made in Alberta to protect and 

enforce rights of occupation in the matrimonial home. In 
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this regard it may be specifically advocated that a 

procedural section similar in nature to that found in 

section 1 7 of the Married Women's Property Act, 1 8 82, 

in the United Kingdom could be of considerable benefit 

in Alberta for the adjudication of disputes between spouses 

in respect of possession to the matrimonial home. Further, 

in relation to the rights of occupation in a spouse as 

against third parties claiming an interest in the property 

to the property owning spouse, there would appear to be 

a need to alter provisions of the Dower Act so as to 

recognize the substantive right of occupation in the 

matrimonial home and make this right caveatable or 

registrable upon marriage or upon acquisition of the property 

to be used as the matrimonial home, whichever is the 

latest . 

Further, in relation to the increasing situation of 

married ·couples renting the matrimonial home rather than 

purchasing it, provision should be made such as contained 

in the M�trimonial Homes Act, 19 6 7, in England,
169 �r the 

New Zealand Matrimonial Proceedings Act, 19 63,
1 70 

whereby 

the non-lessee spouse may convert the leasehold of the 

property in circumstances of separation. A similar summary 

procedure to that suggested for determining the right of 

occupation in the matrimonial home would be invisioned in 

this circumstance . 

Further, although consideration has not been directed 

in this memorandum to situations of joint tenancies and 

169See s .  7 .  

170see sections 60 and 61. 
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applications for a partition of property held by spouses 
jointly or to the situation of one spouse entering into 
a conditional sales contract in respect of purchase of 

property to be used in the matrimonial context, the 
recommendations set forth at page 248 of Mrs. McBean­
Worton's Working Paper are of note and ought to be considered 
as adjunct to the proposals outlined above in relation 

tc;> the ma tr imonia 1 home
·
. 1 71 

IV 

CONCLUDING REMARKS 

The preceding sections of this memorandum constitute 
an analysis which is brief in some· respects and fairly 
detailed in others, to illustrate the attempts which have 
been made in England and New Zealand to modify the hardships 

of the separation of property regimes existing in those 
jurisd�ctions. ·These attempts at modification of the 

separateness of property regime are illustrative of what 
could possibly be done in Alberta in relation to rights 
of occupation in the matrimonial home._ It is noteworthy, 
however, that the addition of certain e qualizing or 

discretionary measures to this �rea of the l�w will not 
overcome the objections of those persons who feel that; 

� • •  the basic complexity and practice (in 
contradistinction from its apparent simplicity 
on paper), the inequity, and the uncertainty 
of the separation of property regime can be 
remedied only by an overall change in our 

171Jean McBean-Worton, "Family Law - Matrimonial 
Property - Book II at p. 248 (viz. , recommendations (c), 
(d), (f) and (h). 



matrimonial property law. At the present 
the law treats married persons as 
strangers--what is needed is a recognition 
that marriage in fact does produce funda­
mental charges in the propert1 relationship 
of a man and a woman • • • •  17 

8 8  

Merely adding a discretionary section such as section 
17 of the English Married Women's Property Act, 1882, while 

serving to give a court discretion to allocate rights with 
respect to the matrimonial home an� other property which 
is in dispute between spouses, would not serve to remove 
the present state of uncertainty in the law and it has been 

said in relation to a wife who has no legal interest in the 
matrimonial home, that; 

• • • Ishe] wants to know what her rights 
are; she does not want to be told that 
she must be patient until a judge in his 
discretionary wisdom has given a rulingp 
She wants to know here and now. Is it 
an illegitimate desire? This does not 
mean that the courts will not have a vital 
role to play in adjusting the principle 
to the varying needs of a thousand 
different married couples. But the courts 
cannot establish the principle. Discretion 
is the rule of no principle. l73 

Placed in its best light, the situation existing 
in Alberta would be that there is a common law duty upon 
a husband to support his wife he has deserted, and from 
this duty of support, the wife may assert a claim to a 

right of occupation in the matrimonial home. The preceding 
sections of this memorandum have attempted to show the 

112Ibid at p. 249. 

1 73 
0. Kahn-Freund, supra note 165 at p. 19. 
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limitations which accrue to the establishment of such a 
right in the non-owning spouse to occupy the matrimonial 
home; the most noteworthy of which, as was mentioned earlier, 

is the failure to deal squarely with the problems that the 
matrimonial home raises which are mixed issues as to 

property law and the law relating to support and maintenance. 174 

Further, there has not been, to date, in any of the common 

l�w jurisdictions considered, a clear statement recogn1z1ng 
that different considerations must attach to problems arising 

under a state of matrimony from those applying. to problems 
arising between strangers in relation to dealings with real 

property. 

Regard must be had to the welfare of the family unit 
as a whole when considering the right of a spouse to occupy 
the matrimonial home. It appears that there has been an 

effort to regard the matrimonial home as simply part of 
11matrimonial property" rather than "family property". The 

fact that these two terms are not synonymous is pointed 
out by Professor Kahn-Freund in reference to the question 

--"Separation or Community of Property between Husband and 
Wife? "--posed by the Law Commission in England in its 

. Working Paper on Family Property Law. 175 After thus setting 
out the question, Professor Kahn-Freund stated; 

174see in this regard; Huff v. Huff and Kemp (1972) 
4 R. F. L. 258 (Man. C. A.); Matty v. Matty (1968) 62 W. W. R. 
62 (B. C. S. Ct. ); and Riahardson v. Richardson (1971) 3 R.F.L. 
260 at p. 265 where Donnelly J. stated, "The right of a 
deserted wife [to rema·in in the matrimO.i.lial home] arises 
from necessity. If this necessity is removed, the right is 
extinguished. If alimony, adequate to support the wife 
according to the station which she previously enjoyed, is 
paid, the right to remain in the matrimonial home should 
be revoked. 

175Law Commission Published Working Paper No. 42: 
Family Property Law 1971. 



This way of putting the problem· ignores 
the elementary .points that family 
property is not the same as matrimonial 
property, i. e. , that the property rights 
of the children are inextricably linked 
with those of their parents. It also 
ignores the mutual impact of matrimonial 
property inter vivos and the right of 
the surviving spouse in the estate and 
against the estate of the predeceasing 
spouse. But even if one disregarded 
all this, and concentrated ones attention 
entirely on the property relations 
between the spouses, the question as 
put above would still be misleading 
because the choice open to the law 
maker is not capable of being defined 
in terms of a simple antithesis of 
two possibilities. l76 
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The problems set out in the foregoing quotation is 
part of the problem which attach.es to matrimonial law under 
a separateness of property regime where the effect of 
marriage on property of the spouses often is quite different 
as regards the right of enjoyment of property and rights 
of title to property. In this regard Professor Kahn-Freund 

has stated; 

Much of the confusion surround the subject 
• • ·has been caused by a failure to 
distinguish the domestic or "internal" 
relationship between the spouses, and 
the obligations they owe one another with 
regard to both the use of and the income 

176o. Kahn-Freund, Report of Committee: Law Commission 
Published Working Paper No. 42; Family Property Law" ( 1972) 
35 Mod. Law Rev. 403 . 



' 
derived from property and to the distri� 
bution of the substance or value, from the 
� �xternal" relationship, that is the 
allocation of the power of the disposal 
which the spouses or either spouse have 
as against outsiders, and the position 
of outsiders towards the property. The 
distinction between the internal relation­
ship {both as regards use and as regards 
capital) and the external relationship 
("title") is vital • • • • If one 
considers how much of the existing 
property and conveyancing legislation 
in this country consists of an attempt 
to translate the distinction between 
internal and external relations into 
rules applicable in practice, it is' 
surprising that it has so often been 
blurred in the discussion of matrimonial 
problems. l77 
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As with the problem of the blurring between the 
"internal" and "external" relations of the spouses, as 

outlined above, there is a further problem under· a separation 
of property regime whereby the law of maintenance is applied 

to attempt to give some sort of aid to a non-owning spouse, 
usually the wife, where the maintenance awarded to her is 

in some way related to the matrimonial home. In this 
regard it has been said that; 

• • • the problem of sharing between the 
spouses and of the protection of the non­
earning housewife (which is part of it) 
can no longer be solved through the law 
of maintenance. It must comprise her share 
in what has been called "household property" 
or "family assets". Much the most important 
of these is the family home, whether it be 
freehold or rented property. This is the 

. 177o. Kahn-Freund, "Recent Legislation on Matrimonial 
Property" (1970) 3 3  Mod. Law Rev. 601 at p. 608. 

\ 
<{ 
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consider themselves to be in a life partnership for their 

own mutual and individual benefit. In this regard the 

recommendations contained in this memorandum together with 

those found in Mrs. McBean-Worton's paper on matrimonial 
t 

property are hereby recommended to the Board. 



reason why today the matrimonial home 
dominates the discussion. l 7 8 
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The foregoing statements serve, in the writer's 

opinion, to point out the need, particularly in the Province 

of Alberta, for legislative reform of the law relating to 

the right to occupy the matrimonial home. 

Whereas one of the possibilities for reform within 

the separation of property framework has been discussed 

in the preceding section of this memorandum,
1 79 

the 

proposals for reform of the law contained in the research 

paper of Mrs. McBean-Worton relating to the implementation 

of a regime involving a kind of pa.rtnership of acquests 

or deferred community
180 

together with her recommendations 

for partial reform of the law under a separation of property 

regime,
181 

are worthy of consideration by the Board. 

It is submitted that the issue before the Board in 

relation to the occupation in the matrimonial home is not 

one of whether the problem falls within the context of 

property or whether it falls within the context of maintenance 

but whether the law is in accord with the present matrimonial 

situation in Alberta wherein the parties to a marriage 

178Ibid, at pp. 606-607. 

179Ante pp . 82-8 7 : this proposal is merely 
comprised of certain additions to the law relating to rights 
of occupation in the matrimonial home. 

180 
Jean McBean-Worton, supra, note 171 at pp. 254ff. 

181Ibid, Appendix E which is attached hereto for ease 
of reference from the present memorandum. 



APPENDIX A 

Matrinlonial Homes Act 1967 J. 4 _: � • ! i I 

(1967 c. 75) ) "i::::-1, 
·,: ... � .  �' �: ., .I � i. . l • l ; 
An Act to amend the law of England and Wales as to the rights of 

; • ; ! a· husband or wife to occupy a dwelling house which has been 

.. . .  ,the. _matrimonial home ; and for connected purposes. 

���·.j�:; ;,_ �� ... ··!· • ., · . , [27th July 1967] 

Protection against eviction, etc., from matrimonial home of spouse not entitled 
:�. : by virtue of estate, etc., to occupy it 

1.-(1) Where one spouse is entitled to occupy a dwelling house 
by virtue of any estate or interest or contract or by virtue of any enact­
ment giving him or her the right to remain in occupation, and the other 
spquse is not so entitled, then, subject to the provisions of this Act, the 
spouse not so entitled shall have the following rights (in this Act referred 
to as " rights of occupation "):-

(a) if in occupation, a right not to be evicted or excluded from the 
dwelling house or any part thereof by the other spouse except 
with the leave of the court given by an order under this section; 

c· :(�) if not in occupation, a right with the leave of the court so given 
r·. f, to enter into and occupy the dwelling house. 

(2) So long as .one spouse has rights of occupation, either of the 
spouses may apply to the court for an order declaring, enforcing, 
r�stricting or terminating those rights or regulating the exercise by 
either spouse of the right to occupy the dwelling house. 

(8) On an application for an order under this section the court may. 
make such order as it thinks just and reasonable having regard to the 
conduct of the spouses in relation to each other and otherwise, to their 
respective needs and financial resources, to the needs of any children 
and to all the circumstances of the case, and, without prejudice to the 
generality of the foregoing provision,-

( a) may except part of the dwelling house from a spouse's rights of 
occupation (and in particular a part used wholly or mainly for 

I , c/ l .or in connection with the trade, business or profession of the 
j · other spouse) ; 
(b) may order a spouse occupying the dwelling house or any part 

thereof by virtue of this section to make periodical payments 
to the other in respect of the occupation; 

. (c) may impose on either spouse obligations as to the repair and 
.!• ;,,_, maintenance of the dwelling house or the discharge of any 

liabilities in respect of the dwelling house. 
(4) Orders under this section may, in so far as they have a con­

�uing effect, be limited so as to have effect for a period specified in 
the order or until further order. 

(5) Where a spouse is entitled under this section to occupy a dwelling 
house or any part thereof, any payment or tender made or other thing 
done by that spouse in or towards satisfaction of any liability of the 
()ther spouse in respect of rent, rates, mortgage payments or other out­
goings affecting the dwelling house shall, whether or not it is made or 
done in pursuance of an order under this section, be as good as if made 
or done by the other spouse; and a spouse's occupation by virtue of this 
section shall for purposes of [the Rent Act 1968 (other than Part VI 
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thereof)] 1 be treated as possession by the other spouse. 
,. Where a spouse entitled under this section to occupy a dwelling 
house or any part thereof makes any payment in or towards satisfaction 
of any liability of the other spouse in respect of mortgage payments 
affecting the dwelling house, the person to whom the payment is made 
may treat it as having been made by that other spouse, but the fact 
that that person has treated any such payment as having been so made 
shall not affect any claim of the first-mentioned spouse against the other 
to an interest in the dwelling house by virtue of the payment. 

( 6) The jurisdiction conferred on the court by this section shall be 
exercisable by the High Court or by a county court, and shall be 
exercisable by a county court notwithstanding that by reason of the 
amount of the net annual value for rating of the dwelling house or other­
wise the jurisdiction would not but for this subsection be exercisable 
by a county court. 

(7) In this Act " dwelling house " includes any building or part 
thereof which is occupied as a dwelling, and any yard, garden, garage 
or outhouse belonging to the dwelling house and occupied therewith. 

(8) This Act shall not apply to a dwelling house which has at no 
time been a matrimonial home of the spouses in question; and a spouse's 
rights of occupation shall continue only so long as the marriage subsists 
and the other spouse is entitled as mentioned in subsection (1) above to 
occupy the dwelling house, except where provision is made by section 
2 of this Act for those rights to be a charge on an estate or interest in 
the dwelling house.1& 

_ 
. 

· , : 
.t.l ... - ,;  • _,(� 

�i S�bsMtuted by the. Rent Act Hj68 (c. 23), Sched. 15. 
fsa Subsection (9) added by Matrimonial Proceedings and Property Act 1970 (c. 45),' 
. a. 38, post. . -

Effect of statutory rights of occupation as charge on dwelling house 

2.-(1) Where, at any time during the subsistence of a marriage, one 
spouse is entitled to occupy a dwelling house by virtue of an estate or 
interest, then the other spouse's rights of occupation shall be a charge 
on that estate or .interest, having the like priority as if it were an equitable 
interest created at whichever is the latest of the following dates,. that 
is to say,-

(a) the date when the spouse so entitled acquires the estate or interest; 
(b) the date of the marriage; and 

· (c) the commencement of this Act. 
(2) Notwithstanding that a spouse's rights of occupation are a charge 

on an estate or interest in the dwelling house, those rights shall be brought 
to an end by-

(a) the death of the other spouse, or 
(b) the termination (otherwise than by death) of the marriage, 

Unless in the event of a matrimonial dispute or estrangement the court 
sees :fit to direct otherwise by an order made under section 1 above during 
the subsistence of the marriage. 

(8) Where a spouse's rights of occupation are a charge on the estate 
or interest of the other spouse-

( a) any order under section 1 above against the other spouse shall, 
except in so far as the contrary intention appears, have the like 
effect against persons deriving title under the ·other spouse and 
affected by the charge; and 

(b) subsections (2) to (5) of section 1 above shall apply in relation 
to any person deriving title under the other spouse and affected 
by the charge as they apply in relation to the other spouse. 

( 4) Where a spouse's rights of occupation are a charge on an estate 
or interest in the dwelling house, and that estate or interest is surrendered 
so as to merge in some other estate or interest expectant thereon in such 
circumstances that, but for the �erger, _the I!e�son

_ �
tak�g the ��tate 

_
or 
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interest of the other spouse would be bound by the charge, then the 
surrender shall have effect subject to the charge and the persons thereafter 
entitled to the other estate or interest shall, for so long as the estate or 
interest surrendered would have endured if not so surrendered be treated 
for all purposes of this Act as deriving title to the other estate or interest 
under the other spouse by virtue of the surrender. 

(5) Where a spouse's rights of occupation are a charge on the estate 
or·interest of the other spouse, and the other spouse-

(a) is adjudged bankrupt or makes a conveyance or assignment of 
. his or her property (including that estate or interest) to trustees 

for the benefit of his or her creditors generally; or 
(b) dies and his or her estate is insolvent; 

then, notwithstanding that it is registered in accordance with the following 
provisions of this section, the· charge shall be void against the trustee 
in bankruptcy, the trustees under the conveyance or assignment or the 
personal representatives of the deceased spo.use, as the case may be. 

(6) At the end of section 10 (1) of the Land Charges Act 1925 (which 
lists the classes of charges on, or obligations affecting, land which may 
be registered as land charges) there shall be added the following para­
graph:-

" Class F: A charge affecting any land by virtue of the 
. Matrimonial Homes Act 1967 "; 

and in the enactments mentioned in the Schedule to this Act there shall 
be made the consequential amendments provide<:f for by that Schedule. 

(7) Where the title to the legal estate by virtue of which a spouse is 
entitled to occupy a dwelling house is registered under the Land 
Registration Act 1925 or any enactment replaced by that Act, registration 

of a land charge affecting the dwelling house by virtue of this Act shall 
be effected by registering a notice or caution under that Act, and a 
spouse's rights of occupation shall not be an overriding interest within 
the meaning of that Act affecting the dwelling house notwithstanding 
that the spouse is in actual occupation of the dwelling house. 

(8) Where a spouse's rights of occupation are a charge on the estate 
or interest of the other spouse, and that estate or interest is the subject 
of a mortgage within the meaning of the Law of Property Act 1925, then 
if, after the date of creation of the mortgage, the charge is registered by 
virtue of subsection ( 6) above, the charge shall, for the purposes of 
section 94 of that Act (which regulates the rights of mortgagees to make 
further advances ranking in priority to subsequent mortgages), be 
deemed to be a mortgage subsequent in date to the first-mentioned 
mortgage. 

Restriction on registration where spouse entitled to more than one charge 

3. Where one spouse is entitled by virtue of section 2 above to a 
charge on the estate or interest of the other spouse in each of two or more 
dwelling houses, only one of the charges to which that spouse is so 
entitled shall be registered in accordance with subsection (6) or (7) of that 
section at any one time, and if any of those charges is registered 
in accordance with the said subsection (6) or (7), the Chief Land 
Registrar, on being satisfied that any other of them is so registered, shall 
cancel the registration of· the charge first registered. 

Contract for sale of house affected by registered charge to include term requiring 
cancellation of registration before completion 

4.-(1) Where one spouse is entitled by virtue of section 2 above 
to a charge on an estate or interest in a dwelling house and the charge 
is registered in accordance with subsection (6) or (7) of that section, 
it shall be a term of any contract for the sale of that estate or interest 
whereby the vendor agrees to give vacant possession of the dwelling 
house on completion of the contract that the vendor will before such 
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completion procure the cancellation of the registration of the charge at 
his expense: 

Provided that the foregoing provision shall not apply to any such 
contract made by a vendor who is entitled to sell the estate or interest 
in the dwelling house freed from any such charge. 

(2) If, on the completion of such a contract as is referred to in sub­
section (1) above, there is delivered to the purchaser or his solici�or an 
application by the spouse entitled to the charge for the cancell�tion of 
the registration of that charge, the term of the contract for which sub­
section (I) above provides shall 

_
be deemed to have been p�rform

.
ed •

. 
(8) This section applies only If and so far as a contrary mtent10n IS 

not expressed in the contract. . . 
( 4) This section shall apply to a contract for exchange as It applies 

to a contract for sale. 
( 5) This section shall, with the necessary modifications, apply to 

a contract for the grant of a lease or underlease of a dwelling house as 
it. applies to a contract for the sale of an estate or interest in a dwelling 
house. . . . . 
Cancellation of registration after termination of marriage, etc. 

5.-(1) Where a spouse's rights of occupation are a charge on the 
estate or interest of the other spouse in a dwelling house and the charge 
is registered in accordance with subsection (6) or (7) of section 2 above, 
the Chief Land Registrar shall, subject to subsection (2) below, cancel 
the registration of the charge if he is satisfied-
!:L. (a) by the production of a certificate or other sufficient evidence, 
! ; · ... ;. that either spouse is dead, or 

· ::.(b) by the production of an official copy of a decree of a court, that 
!. d •. . .  the marriage in question has been terminated otherwise than by 

death, or . 
,;.: (c) by the production of an order of the court, that the spouse's 

·. . · rights of occupation constituting the charge have been terminated 
. by the order. 

:·: (2) Where-
l· - (a) the marriage in question has been terminated by the death 

. . ... .. . of the spouse entitled to an estate or interest in the dwelling 
• · J • . house or otherwise than by death, and 
!.> . • · (b) an order affecting the charge of the spouse not so entitled 

had been made by virtue of section 2 (2) above, 
then if, after the making of the order, registration of the charge was 
renewed or the charge registered in pursuance of subsection (3) below, 
the Chief Land Registrar shall not cancel the registration of the charge in 
accordance with subsection (1) above unless he is also satisfied that the 
order has ceased to have effect. 

(8) Where such an order has been made, then, for the purposes of 
subsection (2) above, the spouse entitled to the charge affected by the 
order may-

(a) if before the date of the order the charge was registered in 
accordance with subsection (6) or (7) of section 2 above, renew 
the registration of the charge, and 

:· :L {b) if before the said date the charge was not so registered, register 
the charge in accordance with the said subsection ( 6) or (7). 

(4) Renewal of the registration of a charge in pursuance of sub­
s�tion (8) above shall be effected in such manner as may be prescribed, 
and an application for such renewal or for registration of a charge in 

. pursuance of that subsection shall contain such particulars of any order 
affecting the charge made by virtue of section 2 (2) above as may be 
pres�x:ib��· · 
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.: (5) The renewal in pursuance of subsection (3) above of the registra­
tion of a char�e sha� not

,
�ffect t�e priority of the charge. 

-; {6) In 
. 
this section prescribed " means prescribed by rules made 

under sectiOn 19 of the Land Charges Act 1925 or section 144 of the Land 
Regist�ation Act 1925, as the circumstances of the case require. 

Release of rights of occupation and postponement of priority of charge 
' 6.-(1) A spouse entitled to rights of occupation may by a release in wr�ting release those rights or release them as respects part only of the dwelling house affected by them • 

• · · (2) W�ere a contract is made for the sale of an estate or interest 
m a dwelll?g ho

.
use,

. 
or for the grant of a lease or underlease of a dwelling ho�se, be�g (In either c�se) a dwelling house affected by a charge regtster�d In acco

.
rd3;nce with subsection (6) or (7) of section 2 above, then,

. 
Wit

.
hout preJUdice to subsection (1) above, the rights of occupation co�stit�tmg the charge shall be deemed to have been released on the happenmg of whichever of the followina events first occurs that is to sa�,

. 
the delivery to

. 
the purchaser or le;see, as the case ma; be, or his soli�Itor on completiOn of the contract of an application by the spouse entitled to �he charge for the c�nc�llation of the registration of the charge or

.
�he lodgmg of su�h an app¥catwn at �er Majesty's Land Registry. 

·, {8) A 
.
spouse entitled by vrrtue of sectiOn 2 above to a charge on an estate .or mter�st of th� other spouse ma� agree in writing that any other charge on, or mterest m, that estate or mterest shall rank in priority to the charge to which that spouse is so entitled. 

Provision for case where Rent Acts apply and marriage is terminated by divorce, 
. etc. 

.: . 7.-(1) Where one spouse is entitled, either in his or her own right 
or jointly with the other spouse, to occupy a dwelling house by virtue 
of a [protected tenancy] 2 or of a statutory tenancy and the marriage 
is terminated by the grant of a decree of divorce or nullity of marriage, 
the court by which the decree is granted may make an order under 
BUbsection (2) or (3) below according to the circumstances. 

(2) Where a spouse is entitled as aforesaid to occupy the dwelling 
house by virtue of a [protected tenancy], 2 the court may by order direct 
that, as from the date on which the decree is made absolute, there shall, 
·by virtue of the order and without further assurance, be transferred to, 
and vested in, his or her former spouse-

. (a) the estate or interest which the spouse so entitled had in the 
dwelling house immediately before that date by virtue of the · 
lease or agreement creating the tenancy and any assignment 
of that lease or agreement, with all rights, privileges and 
appurtenances attaching to that estate or interest but subject 
to all covenants, obligations, liabilities and incumbrances to which 

' ' · it is subject; and 
(b) where the said spouse is an assignee of such lease or agreement, 

the liability of the said spouse under any covenant of indemnity 
by the assignee expressed or implied in the assignment of the 
lease or agreement to that spouse; 

and where such an order is made, any liability or obligation to which 
the said spouse is subject under any covenant having reference to the 
dwelling house in such lease or agreement, being a liability or obligation 
falling due to be discharged or performed on or after the date on which 
the decree is made absolute, shall not be enforceable against the said 
-spouse. 

(3) Where the spouse is entitled as aforesaid to occupy the dwelling 
·house by virtue of a statutory tenancy, the court may by order direct 
that, as from the date on which the decree is made absolute, that spouse 
shall cease to be entitled to occupy the dwelling house and that his or 

: a· 'substitUted by the Rent Act 1�68 (c. 23). Sche�. 15. 
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her former spouse shall be deemed to be the tenant or, as the case may 
be, the sole tenant under that statutory tenancy; and the question whether 

the provisions of the [paragraphs 1 to 3 or, as the case may be, pa�a­

graphs 5 to 7 of Schedule 1 to the Rent Act 1968] 3 as t<;> the �uccess10n 

by the widow of a de�eased tenant or by a �ember o! h1s family to the 
right to retain possessiOn are capable of havmg effect In the event of the 
·death of the person deemed by an order under this subsection to be the 
tenant or sole tenant under the statutory tenancy shall be determined 
according as those provisions have or have not already had effect in 
relation to the statutory tenancy. 

(4) Where the court makes an order u:r:t�er this section it ma� by the 
order direct that both spouses shall be Jomtly and severally hable to 
discharge or perform any- or all of t

.
h� liabilities and obligations in resr:ect 

of the dwelling house (whether ansmg under the tenancy or o.therw1se) 
which have at the date of the order fallen due to be discharged 
.or performed by one only of the spouses or which, but for the direction, 
would before the date on which the decree is made absolute fall due to 

be c::lischarged or performed by one only of them; and where the court 
gives s·uch a direction it may further direct that either spouse shall be 
liable to indemnify the other in whole or in part against any payment 
made. or expenses incurred by the other in discharging or performing any 
such liability or obligation. , 

t·,, '''\ 
· (5) �. order under this section may be made at any time after a 
decree ms1 has been granted and before the decree is made absolute. 

(6) Rules of court shall be made requiring the court before it makes 
an order under this section to give the landlord of the dwelling house 
to which the order will relate an opportunity of being heard. 
· . (7) Where a spouse is entitled to occupy a dwelling house by virtue 
of a tenancy, this section shall not affect the operation of sections 1 and 
2 above in relation to the other spouse's rights of occupation, and the 
court's power to make orders under this section shall be in addition to 
the powers conferred by those sections. 

( 8) [In this section the expressions " landlord," " protected tenancy," 
"statutory tenancy" and "tenancy'' have the same meaning as in the 
R��- Act 1968 .• ] 3 
Short title, commencement, extent and construction 

8.-(1) This Act may be cited as the l\!atrimonial Homes Act 1967, 
and shall come into operation on such date as the Lord Chancellor may 
by order made by statutory instrument appoint. 

(2) This Act shall not extend to Scotland or Northern Ireland. 
(3) [References in this Act to any enactment are references to that]� 

enactment as amended, extended or applied by any other enactment 
including this Act. ' 

Section 2 (6) SCHEDULE 
CoNSEQUENTIAL AMENDMENTS AS TO LAND CHARGES 

[Paragraph (1) repealed by Law of Property Act 1969 (c. 59), ss. 16 (2), 17 (1), 
Behed. 2, Pt. II.] 

2. In section 12 (2) of the Land Charges Act 1925 (which relates to the expenses 
of registering land charges) after the words " Class E 11 there shall be inserted the 
words" or Class F." 

• 3. At the end of section 13. of the Land Charges Act 1925 (:which protects 
.purehasers against land charges created after certain dates) there shall be added 
-�e following subsection:-

I Substituted by the.Rent Act 1968 (c. 23), Sched. 15. 

• Substituted by the Rent Act 1968 (c. 23), Sched. 15. 



"·(3) A land charge of Class F shall be void as against a purchaser of the 
land charged therewith, or of any interest in such land, unless the land charge 
is registered in the appropriate register before the completion of the purchase." 

, 4. In Schedule 1 to the County Courts Act 1959 (which specifies the cases in 
which a county court has jurisdiction under certain enactments), at the end of the 
second column of the entry relating to section 10 (8) of the Land Charges Act 1925, 
there shall be added the following paragraph:-

"In a case where the land charge is within Class F, if the land affected 
·by the charge is the subject of an order made by the court under section 1 of 
the Matrimonial Homes Aet 1967 or an application for an order under the 
said section 1 relating to such land has been made to the court." 
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APPENDIX B 

. Matrimonial Property 1963,No. 72 

ANALYSIS 

Title 6. Matters to be considered by Court 
1. Short Title and commencement 7. Procedure 
2. Interpretation 
S. Criminal proceedings 
4. Proceedings in tort 
5. Property disputes 

8. Rights of mortgagee, etc., not 
affected 

9. ·consequential amendment and 
repeals 

1963, No. 72 
An Act to make provision with respect to proceedings as to 

property or in tort between husband and ,vife 
. [23 October 19�3 

BE IT ENACTED by the General Assembly of New 
Zealand in Parliament assembled, and by the authority of the 
same, as follows: 

1. Short Title and commencement-( 1) This Act may be 
cited as the Matrimonial Property Act 1963. 

(2) Sections 5, 6, 7, 8, and subsection ( 3) of sectioi!' 9 of 
this Act shall come into force on the first day of January, 
nineteen hundred and sixty-five. 

2.Interpretation-In this Act, unless the context otherwise 
requires,-

"Marriage" includes a former marriage; and "party to a 
marriage" has a corresponding meaning : 

"Property" includes real and personal property, and any 
estate or interest in any property real or personal, 
and any debt, and any thing ·in action, and any other 
·right or interest. · 
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3. Criminal proceedings-( 1 )  No criminal proceedings 
.shall be taken against any party to a marriage by or on the 
complaint of the other party to the marriage-

( a) While the parties are living together; or 
(b) While the parties are living apart, with respect to any 

act done or omitted \vhile they ·were living together­
in respect of any property claimed by the other party to the 
marriage. 

(2} Subject to the provisions of subsection ( 1) of this 
section and of section 226 of the Crimes Act 1961 ,  each of 
the parties to a marriage·· shall have against every other 
person ( including the other party to the marriage) the same 
remedies and redress by \vay of criminal proceedings for the 
_protection and security of his or her property as if he or she 
were unmarried. 

Cf. 1952, No. 53, ss. 9, 18 

4. Proceedings in tort-( 1 )  Subject to the provisions of this 
section, each of the parties to a marriage shall have the like 
right -of action in tort against the· other as if they were 
unmarried. 

( 2) Where one of the parties to a marriage brings an action 
in tort against the other during the subsistence of the marriage, 
the Court may at any stage of the proceedings, on application 
or of its own motion, stay the action if it appears that-

(a) No substantial benefit, whether material or otherwise, 
would accrue to either party by the continuation of 
the proceedings; or 

{b) The proceedings are vexatious in character; or 
(c) The question or questions in issue could more con­

veniently be disposed of on an application made 
under section 5 of this Act. 

{3) Without limiting the provisions of paragraph (c) of 
subsection (2) of this section, the Court may in any such 
action exercise any power \vhich could be exercised on an 
application under section 5 of this Act or give such directions 
as it thinks fit for the disposal under that section of any 
question arising in the proceedings. 

( 4) In an action to which this section applies, judgment by 
default shall not be entered except with the leave of the Court. 
An application for the grant of such leave must be sezved on 
the defendant. 

(5} This section shall apply only where the cause of action 
arises after the date of the passing of this Act. In any case 
where the cause of action. �rose before that date, the provisions 
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of sections 3 and 9 of the. Married Women's Property Act 
1952 shall continue to apply as if this section and section 9 of 
this Act had not been passed. 

Cf. 19.36, No. 3 1, s. 17 (lA) ; 1952, No. 53, ss. 3, 9; 1955, 
No. 73, s. 3; Law Reform (Husband and Wife) Act 
1962, s. 1 (U.K.) 

5. Property disputes- ( 1 ) In any question between husband 
and wife as to the title to or possession or disposition of 
property (including any question as to investment by one 
party of money of the other without consent) the husband 
or the wife, or any person on \vhom conflicting claims are 
made by the husband and vvife, may apply to any Judge of 
the Supreme Court or, subject to 1he provisions of subsection 
( 4) of this section, to a �Iagistrate's Court. 

(2) On any such application the Judge or Magistrate may 
make such order as he thinks fit with respect to the property 
in dispute, including any order for-

( a) The sale of the property or any part thereof and the 
. division or se�tlement of the proceeds; or 

(b) The partition or division of the property; or 
(c ) The vesting of property owned by one spouse in both 

spouses in common in such shares as he thinks fit; or 
(d) The conversion of joint ownership into ownership in 

common in such shares as he thinks fit;-
and may make such order as ·to the costs of and consequent 
upon the application as he thinks fit, and may direct a:ny 
inquiry touching the matters in question to be made in such 

· manner as he thinks fit. 
(3) Subject to the provisions of subsection (2 ) of section 6 

of this Act, the Judge or ::Niagistrate may make such order 
under this section, whether affecting the title to property or 
otherwise, as appears just, notwithstanding that the legal or 
equitable interests of the husband and wife in the property are 
defined, or notwithstanding that the spouse in whose favour 
the order is made has no legal or equitable interest in the 
property. 

(4) A Magistrate's Court may exercise jurisdiction under 
this section \vhere the value of the property in dispute is 
within the limits of the jurisdiction of that Court: 

Provided that a :Niagistrate's Court may make an order 
under this section granting to the husband or wife the right 
to occupy a matrimonial home irrespective of the value 
thereof. 
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(5) An order made under this section shall be subject to 
appeal in the same way as an order made by the Judge or 
Court in an action in the Supreme Court or a Magistrate's 
Court, respectively, would be. · 

(6) This section shall apply with respect to any matri­
monial home, whether or not it is a joint family home within 
the meaning of the Joint Family Homes Act 1950. 

( 7) In this section and in sections 6 to 8 of this Act the 
terms "husband" and ''wife" include the legal personal repre­
sentatives of the husband or wife. 

Cf. 1952, No. 53, s. 19; 1961, No. 90, s. 2; Marriage 
(Property) Act 1962, s. 3 (Victoria) 

6. ·Matters to be considered by Court-( 1 ) In considering 
�y application under section 5 of this Act, the Judge or 
Magistrate shall, where the application relates to a matri­
monial home or to the division of the proceeds of the sale of a 
matrimonial home, and may in any other case, have regard 
to the respective contributions of the husband and wife to the 
property in dispute (whether in the form of money payments, 
services, prudent management, or othenvise howsoever) .  

(2) The Judge or 11agistrate shall not exercise the powers 
conferred upon him under subsection ( 3) of section 5 of this 
Act so as to defeat any common intention \vhich he is satisfied 
was expressed by the husband and the 'vife. 

Cf. Marriage (Property) Act 1962, s. 3 (Victoria) 

7. Procedure- ( 1 ) Before any order is made under section 
5 of this Act, such notice as the Court directs shall be given 
to any person having an interest in the property that would 
be affected by the order, and any such person shall be entitled 
to appear and be heard in the matter as a party to the 
application. 

·(2) Any application or appeal under section 5 of this Act 
shall be heard in private if the husband or wife so desires. 

(3) If any person other than the husband or wife is the 
applicant under section 5 of this Act, that person shall, for 
the purposes of costs or otherwise, be treated as a stakeholder 
only. 

( 4) Where the Court makes an order under section 5 of this 
Act granting to the husband or wife the right to occupy a 
matrimonial home or directing the sale of a matrimonial 
home and the division of the proceeds between the spouses or 
for the vesting in both spouses in common of a matrimonial 
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home owned by one spouse or for the ·conversion of joint 
ownership of a matrimonial home into ownership in common, 
the provisions of section 57 or, as the case may require, 
section 58 or section 59 of the Matrimonial Proceedings Act 
1963, as far as they are applicable and \vith the necessary 
modifications, shall apply as if the order ·were an order under 
the said section 57 or section 58 or section 59. 

( 5) The provisions of sections 80 and 81 of the Matri­
monial Proceedings Act 1963 (which relate to the restraining 
and setting aside of dispositions) shall, as far as they are 
applicable and \Vith the necessary modifications, apply with 
respect to an application and an order under section 5 of this 
Act. 

(6) Subject to the provisions of Part VIII of the Matri­
monial Proceedings Act 1963, \vhere any question which could 
have been raised for decision in proceedings under section 5 
of this Act arises between husband and '\Nife in any other 
proceedings, the Judge or Court shall decide the question as 
if it had been raised for decision in proceedings under 
section 5 of this Act. 

(7) Where at the time when an application for a separa­
tion order is made under section 17 of the Destitute Persons 
Act 1910 proceedings under section 5 of this Act are pending 
in a Magistrate's Court between the parties to ·the application, 
or such proceedings are commenced before the separation 
order is granted, the Court may hear and determine the 
proceedings under section 5 of this Act in conjunction with the 
proceedings between the parties under the Destitute Persons 
Act 1910. 

i Cf. 1952, No. 53, s. 19 (1) , (3 ) ; Marriage (Property) 
Act 1962, s. 3 (Victoria) 

8. Rights of mortgagee, etc., not affected-The rights con­
ferred on the husband or wife by any order made under 
section 5 of this Act shall be subject to the rights of the person 
entitled to the benefit of any mortgage, security, charge, or 
encumbrance affecting the property in respect of which the 
order is made if it was registered before the date of rthe making 
of the order or if the rights of that person arise under an 

instrument executed before that date: 
Provided that, not\vithstanding anything in any enactment 

or in any instrument, no money payable under any such 
mortgage, security, charge, or encumbrance shall be called 
up or become due by reason of the making of any such order, 
not being an order directing the sale of any property. 
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9. Consequential amendment and repeals- ( 1 ) Section 3 
of the Married \V omen's Property Act 195 2 is hereby amended 
by omitting the words "section nine hereof", and substituting 
the words "section 4 of the :Nlatrimonial Property Act 1963". 

(2) The follo\ving enactments are hereby repealed: 
(a) Paragraph (c) of subsection ( 1) of section 39 of the 

Divorce and 1\1atrimonial Causes Act 1928 (which 
subsection was substituted by subsection (5) of 
section 16 of the Law Reform Act 1936): 

(b) Subsection ( 1 A ) of section 17 of the Law Reform Act 
1936 {which subsection was inserted by section 3 of 

· the Law Reform Amendment Act 1955) : 
·(c) Sections 9 and 18 of the Married Women's Property 

Act 1952: 
{d) Section 3 of the Law Reform Amendment Act 1955: 
(e) So much of the Third Schedule to the Crimes Act 

1961 as relates to the Married vVomen's Property 
Act 1952. 

· 

(3) The following enactments are hereby repealed: 
(a) Section 19 of the 1\tfarried \V omen's Property Act 1 952: 
{b) The Married vVomen's Property Amendment Act 196 1. 

This Act is administered in the Department of Justice. 
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APPENDIX C 

.Matrimonial Proceedings 1963, No. 71 

PART·VIII 

THE MATRIMONIAL HoME 
55. Interpretation- ( 1) In this Part of this Act, unless the 

context otherwise requires,-
"Fumiture" includes household appliances and effects; 

and also includes furniture and household appliances 
and effects .�at are the subject of a hire-purchase 
agreement: 

"Matrimonial home" means any dwelling ( including a 
fiat) being used exclusively or principally as a home 
by one or both of the parties to a marriage in respect 
of which a decree of divorce is or has been granted, 
in any case where-

{ a) Either or both of the. parties or the personal 
representative of one of them-

(i) Owns the dwelling; or 
(ii) Owns a specified share of any estate 

or interest in the land on which the dwelling 
is situated and by reason of reciprocal agree­
ments with the o\vners of the other shares is 
entitled to the exclusive occupation ·of the 
dwelling; or 

(iii) Holds shares in a company which 
owns any estate or interest in the land on 
which the dwelling is situated, and by reason 
of holding those shares is entitled to the 
exclusive occupation of the dwelling; and 

(b) ·Either or both of the parties O\vned the dv1elling 
or the specified share in land or held the 
shares, as the case may be, at the date of 
the decree. 

(2) The provisions of this Part of this Act shall apply with 
respect to a matrimonial home, whether or not it is a joint 
family home within the meaning of the Joint Family Homes 
Act 1950. · 

56. Rights of mortgagee, etc., not affected by order under 
this Part-The rights �onferred on the husband or wife by 
any order made under this Part of this Act shall be subject to 
the rights of the person entitled to the benefit of any mortgage, 
security, charge, or encumbrance affecting the property in 

· respect of which the· order is made if it \vas registered before 
the date of the making of the order or if the rights of that 
person arise under an instrument executed before that date :  
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·Provided that, notwithstanding anything in any enactment 
·or in any instrument, no money payable under any such 
mortgage, security, charge, or encumbrance shall be called 
up or become due by reason of the making of any such 
order, not being an order under section 58 of this Act directing 
the sale of a matrimonial home. 

57. Court may make order for occupation of matrimonial 
home- ( 1) The Court may, if it thinks fit, on making a 
decree of divorce or at any subsequent time, instead of or in 
addition to making any order under Part VI of this Act, 
make an order against the husband or the wife, or his or her 
personal representative, granting to the wife or husband, 
as the case may be, for such period and on such terms and 
subject · to such conditions as the Court thinks fit, the right 
personally to occupy the matrimonial home. 

( 2) \Vhere an order is made under subsection ( 1 ) of this 
section, the wife or husband, as the case may be, shall be 
entitled personally to occupy the land on which the matri­
monial home is situated or which is appurtenant to the 
matrimonial home, or such part of that land as is specified in 
the order. 

( 3) The Court may make such other orders and give such 
directions as ·may be necessary or desirable to give effect to 
any order made under subsection ( 1 ) of this section. 

( 4) An order made under subsection ( 1 ) of this section 
�gainst the husband or wife shall be enforceable against the. 
personal representative of the person against whom it is 
made, unless the Court othenvise directs. 

· ( 5) Before any order is made under subsection ( 1 ) of this 
section, such notice as the Court directs shall be given to any 
person having an interest in the matrimonial home, and any 
such person shall be entitled to appear and be heard in the 
matter as a party to the application. 

( 6) The Court may at any time, if it thinks fit, cancel any 
order made under subsection ( 1 ) of this section. 

(7) The Court may from time to time vary or extend 
any order made under subsection ( 1)  of this section in such 
manner as the Court thinks fit, \vhether as to the period of the 
order or as to the terms and conditions on which or subject to 
which it was made. 

(8) An application under subsection ( 6 )  or subsection (7) 
of this section to cancel, vary, or extend any order may be 
made by either of the parties to the marriage, or by the per­
sonal representative against whom it was made, or by the 
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personal representative of the person against whom it was 
made, or by any person having any interest in the matrimonial 
home. 

(9) \Vhere an order made under this section in respect of 
any matrimonial home relates to any estate or interest in land, 
a copy of the order sealed ·with the seal of the Court shall, 
upon application by either of the parties or, in the case of an 
order under subsection ( 6) or subsection ( 7) of this section, 
'by the ·person upon "vhose application the order was made, 
and upon payment of the prescribed fee, be registered by the 
District Land Registrar or the Registrar of Deeds, as the case 
may be, or by the Mining Registrar in any case where the 
·order relates to land comprised in a licence \vithin the 
meaning of the Mining Tenures Registration Act 1 962 that 
has not been registered under the Land Transfer Act 1 952. 

( 10) An order made under subsection ( 1 )  of this section 
shall cease to have effect \vhere-

( a) The order is cancelled by the Court under subsec­
tion ( 6) of this section; or 

(b) The person in whose favour and the person against 
whom the order is made so agree in writing; or 

(c) The period for which the order was made has expired; 
or · .  

(d) The Court so directs in any other case. 
( 11) Where the District Land Registrar or Registrar of 

Deeds or Mining Registrar, as the case may be, is satisfied 
that an order made in respect of a matrimonial home and 
registered under subsection ( 9) of this section has ceased to 
have effect pursuant to subsection ( 10) of this section, he 
shall, on application in that behalf, endorse the register 
accordingly. 

58. Court may direct sale of home or direct payment­
( 1) The Court, on making a decree of divorce, if it is satisfied 
that both parties to the marriage have made a substantial 
contribution to the matrimonial home (\vhether in the form 
of money payments, or services, or prudent management, or 
otherwise howsoever) , may, if it thinks fit, on the application 
of either party made before the decree of divorce is made, 
make an order-

( a) Directing the sale of the home (including the land on 
which it is situated and such other land appurtenant 
thereto· as the Court directs) and the division of the 
proceeds, after· the payment of the expenses of the 
sale, behveen the parties in such proportions as the 
Court thinks fit: 
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Provided that where the home comprises part of 
a building that is not used exclusively or principally 
as the home of the parties, or where the land 
appurtenant to the home is not used exclusively or 
principally for the purposes of a home, the Court 
shall not make an order under this paragraph, 
unless in the special circumstances of the case the 
Court considers it is fair and equitable; or 

(b) Directing that either party pay to the other such 
sum, either in one sum or in instalments and either 
forthwith or at a future date and either with or 
without security, as the Court thinks fair and reason­
able in return for the contribution made by that 
other party. 

{2) In any case to which subparagraph (iii ) of paragraph 
(a) of the definition of the term "matrimonial home" in 
section 55 of this Act applies, an order made under para­
graph (a) of subsection ( 1 ) of this section shall direct the 
sale of the shares held in relation to the matrimonial home, 
and the succeeding provisions of this section shall be modified 
and construed according I y. 

( 3) Where the Court makes an order under subsection ( 1 ) 
of this section, it may make such other orders and may give 
such directions as may be necessary or desirable to give effect 
to the order. 

( 4) Before any order is made under subsection ( 1)  of this 
section, such notice as the Court directs shall be givep. to any 
person having an interest in the property that 'vould -be 
affected by the order, and any such person shall be entitled 
to appear and be heard in the matter as a party to the 
application. 

( 5) Where the Court directs the sale of the matrimonial 
home pursuant to subsection ( 1 )  of this section, it may, if 
it thinks fit, instead of directing division of the proceeds be­
tween the parties to the marriage, direct that the whole or 
any part of the proceeds be paid or applied for the benefit 
of the children of the marriage or any of them, and may give 
such other directions as may be necessary or desirable to give 
effect to that direction. 

(6) The amount payable to either party to the marriage 
under any order made pursuant to paragraph (b) of sub­
section ( 1) of this section shall constitute a debt owing to 
that party by the other and shall be recoverable accordingly, 
and, in the case of an order made in respect of any estate or 
interest in land, shall also constitute a charge against that 
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estate or interest, and may be registered against that estate or 
interest under the provisions of the Statutory Land Charges 
Registration Act 1 928. 

( 7 )  Where an order is made under subsection ( 1 ) of this 
section and a party to the marriage who has an estate or 
interest in the matrimonial home dies before the order has 
been complied with, the order shall be binding on and be 
complied \vith by the personal representative of that party. 

(8) Without limiting the provisions of subsection (3) of 
this section, where the Court, under subsection ( 1 ) of this 
section, directs the sale of the matrimonial home and the 
division of the proceeds pursuant to paragraph (a) of the 
said subsection ( 1 ) or the application of the proceeds pur­
suant to subsection ( 5) of this section, the Court may appoint 
a person to sell the matrimonial home and divide or apply 
the proceeds according I y. 

(9) The execution of any instrument by the person so 
appointed shall have the same force and validity as if it had 
been executed by the person in whom the matri1nonial home 
is vested. 

(10) The Court may make such order as it thinks just as to 
the payment of the costs and expenses of and incidental to the 
preparation of any such instrument and its execution by the 
person so· appointed. 

59. Court may vest matrimonial home in parties in com· 
mon-(1) Where-

( a) The· matrimonial home is owned by the petitioner or 
the respondent or by both of them as joint owners; 
and 

(b) The Court is satisfied that both parties have made a 
substantial contribution to the matrimonial home 
(whether in the form of money payments, or ser­
vices, or prudent management, or otherwise howso­
ever),-

the Court, on making a decree of divorce, may, if it thinks fit, 
on the application of either party made before the decree 
is made, make an order vesting the home (including the land 
on which it is situated and such other land appurtenant 
thereto as the Court directs) in the parties as owners in 
coronion in such shares as the Court thinks fit. 

(2) In any case to which subparagraph (iii) of paragraph 
(a) of the definition .of. the term "matrirnonial home" in 
section 55 of this Act applies, an order made under subsection 
( 1) of this section shall vest the shares held in relation to the 
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matrimonial home, and the provisions of this section shall be 
modified and construed accordingly. 

(3 )  Before any order is made under subsection ( 1 )  of this 
section, such notice as the Court directs shall be given to any 
person having an interest in the matrimonial home, and any 
such person shall be entitled to appear and be heard in the 
matter as a party to the application. 

( 4) Where any order made under this section in respect of 
any matrimonial home relates to any estate or interest in land 
which is registered in the office of the District Land Registrar 
or the Registrar of Deeds or to the land comprised in any 
licence within the meaning of the Mining Tenures Registration 
Act 1962 that has not been registered under the Land Transfer 
Act 1 952, a copy of the order sealed ·with the seal of the Court 
shall, upon application by either of the parties and upon 
payment of the prescribed fee, be registered by the District 
Land Registrar or the Registrar of Deeds or the Mining 
Registrar, as the case may require. 

{ 5 )  The provisions o f  this section and of any order there­
under shall have effect notwithstanding any prohibition or 
restrictions in the articles of association of any company relat­
ing to the transfer or ownership of shares. 

60. Court may vest tenancy of d,vellinghouse in petitioner 
or respondent- ( 1 ) \V here the Court makes a decree of 
divorce, it may at the same or any subsequent time, if it thinks· 
fit, make an order vesting in the petitioner or the 
respondent ( in this section referred to as the applicant) the 
tenancy of any d\vellinghouse, being a d\vellinghouse within 
the meaning of the Tenancy Act 1955,-

( a) Of which at the time of the making of the decree the 
applicant's wife or husband (in this section referred 
to as the other party) is or was either the sole tenant 
or a tenant holding jointly or in common with the 
-applicant; and 

(b) Of which at the time of the making of the order under 
this subsection the other party is a tenant as afore­
said ; and 

(c) In which the applicant or the other party resides at 
the time of the order under this subsection. 

(2) On the -taking effect of an order made under sub­
section ( 1 )  of this section, unless the tenancy is sooner law­
fully determined, the applicant shall become the tenant of the 
dwellinghouse upon and subject to the terms and conditions 
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of the tenancy in force at the time of the making of the order, 
and the other party shall cease to be the tenant. 

(3) Nothing in this section or in any order made there­
·under shall be construed to limit or affect the operation of 
any enactment or rule of law for the time being applicable 
to any tenancy to which this section applies or to the d\Nelling­
house held under the tenancy, or to authorise the Court to 
vary, except by vesting .. or revesting the tenancy pursuant to 
this section, any express or implied term or condition of the 
tenancy. 

( 4) On the application of the other party in any case in 
which an order is made under subsectio:q. ( 1 ) of this section, 
the _Court may, if the tenant has died and the tenancy has 
not been determined by reason thereof, or if in the opinion 
of the Court the circumstances have so changed since the 
making of the order that the tenancy should be revested in 
the person or any of the persons in whom it was vested before 
the making of that order, make an order cancelling the first­
mentioned order and revesting the tenancy accordingly. 

( 5) On the taking effect of any revesting order under sub­
section ( 4) of this section, unless the tenancy is sooner law­
fully determined, the person in ·whose favour it is made shall 
become the tenant of the dwellinghouse upon and subject to 
the terms and conditions of the tenancy in force at the time 
of the making of the revesting order. 
· (6) Any order under this section may be made upon and .  
subject to such terms and conditions, not inconsistent with 
this Act, as the Court thinks fit. 

(7) Every order under this section shall take effect on such 
date as may be specified in that behalf in the order, but, if 
an appeal is lodged, the operation of the order shall be sus­
pended until the appeal is determined. 

(8) Where any dwellinghouse to which any order made 
under this section relates is held under any registered lease, 
the Registrar of the Court in which the order is made shall, 
on the taking effect of the order, send a copy of the order, 
sealed with the seal of the Court, to the District Land Regis­
trar or, as the case may require, to the Registrar of Deeds, 
who shall, upon payment of the prescribed registration fee, 
register it in the prescribed manner. The said registration fee 
shall be payable by the person in whose favour the order is 
made. 

(9) For the purposes of . this section, the term "tenant", 
in relation to any d\vellinghouse, includes any person whose 
tenancy has expired or been determined, and \vho is for the 
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time being deemed under or by virtue of any enactment or 
rule of law to continue to be the tenant of the dwelling house ; 
and the term "tenancy" has a corresponding meaning. 

Cf. 1928, N<;>. 1 6, s. 41A ( 1 ) - ( 1 2 ) ; 1953, No. 43, s. 14 

61. Landlord to  have right to  appear and be heard­
Notice in the prescribed form of any application for an order 
under section 60 of this Act shall be served in the prescribed 
manner on the landlord of the dwellinghouse, \vho shall be 
entitled to appear and be heard as a party to the application. 

Cf. 1928, No. 1 6, ss. 41n, 41c; 1953, No. 43, s. 14  

62. Order in respect of furniture-( 1 ) Where the Court 
makes an order for occupation of the matrimonial home under 
section 57  of this Act or an order vesting the tenancy of a 
dwellinghouse under section 60 of this Act, it may, if it thinks 
fit, by the same or any subsequent order, grant possession of 
the furniture or any specified articles of furniture in the 
matrimonial home or, as the case ·may be, in the dwelling­
house to the party in \vhose favour the order is made for such 
period and on such terms and subject to such conditions as 
the Court thinks fit. 

{ 2 )  The Court, on making a decree of divorce and whether 
or not it makes any other order under this Part of this Act, 
may make an order vesting the furniture or any specified 
articles of furniture O\vned by one or both of the parties to 
the marriage m the other party, or, as the case may be, in 
one of the parties, if the Court thinks it reasonable . so to do 
having regard to the contribution made to the home (whether 
a matrimonial home or not) by the party in whose favour 

· the order is made (whether in the form of money payments, 
or services, or prudent management, or otherwise howso­
ever) . 

( 3 )  Before any order is made under subsection ( 1 ) or sub­
section ( 2 )  of this section, such notice as the Court directs 
shall be given to any person having an interest in the furniture 
that would be affected by the order, and any such person shall 
be entitled to appear and be heard in the matter as a party 
to the application. 

· ( 4) In any case where any furniture is in the possession of 
one or · both of the parties to the marriage under a hire­
purchase agreement within·the meaning of the Hire Purchase 
Agreements Act 1939, the Court, on making a decree of 
divorce, may, if it thinks fit, make an order vesting the rights 
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under the hire-purchase agreement in respect of all or any 
of the articles that are subject to the agreement in the other 
party, or, as the case may be, in one of the parties, and any 
such order shall have effect notwithstanding anything in any 
such agreement. 

( 5) The O\vner of any furniture to 'vhich any such hire­
purchase agreement relates shall be entitled to appear and 
be heard as a party to·· the application for an order under 
subsection ( 4 )  of this section. 

{6)  The Court may make an order under this section in 
respect of any specified article of furniture, notwithstanding 
that the article is by la\v affixed to the realty: 

·Provided that \Vhere any such order is made under sub­
section ( 2 )  of this section the article shall thereu pan cease for 
all purposes to be part of the realty and shall become 
personal property O\vned by the person in whose favour the 
order is made. 

(7 ) The Court may at any time, if it thinks fit, cancel any 
order made under subsection ( 1 ) of this section. 

(8) The Court may from time to time vary or extend 
any order made under subsection ( 1 ) of this section in such 
manner as the Court thinks fit, \Vhether as to the period of the 
order or as to the terms and conditions on which or subject to 
which it was made. 

{9) An application under subsection ( 7) or subsection (8 )  
of this section to  cancel, vary, o r  extend any order may be 
made by either of the parties to the marriage, or by the per­
sonal representative against whom it was made, or by the 
personal representative of the person against whom it was 
made, or by any person having any interest in the furniture 
affected by the order. 

' 
63. Exclusion of common law rights-Notwithstanding any 

rule of law to the contrary, a party to a marriage in respect 
of which a decree has been made under this Act who has no 
interest in the matrimonial home as owner or under any deed, 
written agreement, or instrument shall have no right, licence, 
or equity to occupy or to be or remain in possession of the 
matrimonial home otherwise than in accordance with this 
Part of this Act. 

64. Po,ver of Court under Matrimonial Property Act 1963 
unaffected- ( 1 ) N a thing in this Part of this Act shall affect 
the powers of the Court under section 5 of the lVIatrimonial 
Property Act 1963 (\vhich relates to the settlement of dis­
putes between husband and wife as to property) .  
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(2)  Where at the time when a petition for divorce is filed 
proceedings under section 5 of the lVIatrimonial Property 
Act 1963 are pending in the Court between the parties to the 
petition or such proceedings are commenced before the 
making of the decree absolute, the Court may hear and 
determine those proceedings in conjunction \Vith any pro­
ceedings between the parties under this Act. 

65. Application of this Part to nullity and other proceed­
ings-( 1 )  The provisions of this Part of this Act, as far as 
they are applicable and with any necessary modifications, 
shall apply \vith respect to a petition for and a decree of 
nullity or separation or dissolution of a voidable marriage 

, as they apply with respect to a petition for and a decree of 
divorce. 

(2) The provisions of this Part of this Act ( except sections 
58 and 59 and subsection ( 2 )  of section 62 ) ,  as far as they 
are applicable and \Vith the necessary modifications, shall 
apply \Vith respect to a petition for and decree of restitution 
of conjugal rights as they apply with respect to a petition for 
and a decree of divorce. 
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Part I. The Matrimonial Home and Contents 
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. Alter·n·a·te· Proposal #1. eo-ownership of the Matrimonial Home 

1. The matrimonial home should be defined in the 

same way as the homestead is p�esently defined in the 

Dower Act. 

2. In the absence of express agreement the spouses 

should share equally in the beneficial interest in the 

· homestead. 

3. An agreement contracting out of the eo-ownership 

should meet certain requirements to be valid. These should 

include the requirement of legal advice. 

4.- eo-ownership should be protected by a requirement that 

all transfers contain either a declaTation_that the property 
is n�t th� homestead of the vendor, or written consent.of 

both parties to the sale. 

5. As under the Dower Act the bonafide purchaser 

would be protected where the vendor made a fraudulent 

declaration that the home is not a homestead, as long as 

the transfe� was registereq. Provision should be made 

for a wide curative section to enable the court to declare 

a dispQsition valid even though the technical requirements 

of the Act were not followed. 
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6. Either spouse may have the certificate of title 

marked to indicate it is the matrimonial home by sending ip 

a copy of the marriage certificate with an affidavit. This 

would prevent fraudulent declarations that the property was 

not the homestead. 

7. In the absence of such precautions, the spouse 

who lost the occupation in the matrimonial home due to the 

other spouse's fraudulent declaration should have an action 

against that spouse, or, as under the present Dower Act, 

a right against the Assurance Fund. 

I 
1 �s. ,Where matrimonial ,differences arise, either spouse 

may Jake a summary application to the court to determine 

which spouse should have possession of the house to the 
I 

exc�usion o� the other. Wide judicial discretion should 
I 

be given allowing 'the court to make such order as it 

thi�ks just. Consideration should be given to any factors 

the �court deems appropriate, but the overriding consideration . 
I 

is to be the welfare of the family as a whole. Postponement 

of partition and sale applic�tions would fall within this 

section. 

9. The spouse making the application for exclusive 

possession of the matrimonial home may also ask the court to 
. . 

exercise its discretion to make such order as it thinks fit 

with regard to possession of the contents of the matrimonial 

home • 

.. In the event the court makes an order for possession 

of personal property in favour of the non-owner spouse, and 

the owner spouse in contravention of the order disposes of 
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such property to a third party who is a� fide purchaser 

for value without notice of the court order, such a disposition 

will be valid. The spouse in contravention of the order will 

be subject to ordinary contempt proceedings as well as an 

action: in ·pe·rson.r;tm by t.he oth�:r- sno,_:u:�! . 
... ..... ,. Jt-.-... --.-� ............. ._. � . 

10. Since the co�ownership involved ·in the Act 

only results in a tenancy in common, the Act should 

continue to grant a contingent life interest to the 

surviving spouse. ... ·�·· - :.· · 

Al·te·rnate· Proposal #2. Presumption of eo-ownership 

,. 
i 

1. A husband and wife shall, to the exclusion 
of any presumption-of advancement or other 
presumption of law or equity, be presumed, 
in the absence of an express agreement or 
any special circumstances which appear to 
the Judge to render it unjust so to do, 

, ·  .. to .hold or have· held as joint tenants the 
homestead (as presently defined in the 
Dower Act) . 

· NO�E: Alternate Proposal #2B follows and complements this 

legislation since the non-owner spouse would have 

no registerable interest in the property to protect 

his or her occupation rights. The presumption would 

be useful even if a partnership of acquests scheme 

is adopted. 
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Al·t:e·r·n·ate· Prop·osal #2A 

I 
I 

It is hereby declared that where a husband or 
wife contributes in money or money's worth to 
the improvement of real or personal property 
in which or in the proceeds of sale of which e 
either or both of them has or have a beneficial 
interest, the husband or wife so contributing 

. : .. ,�shall, if the contribution is of a substantial I nature and subject to any agreement between 
· 

them to the contrary express or implied, be 
treated as having then acquired by virtue of 
his or her contribution a share or an enlarged 
share, as the case may be, in that beneficial 
interest of such an extent as may have been 
then agreed or, in default of such agreement, 
as may seem in all the circumstances just to 
any court before which the question of the 
existence or extent of the beneficial interest 
of the husband or wife arises (whether in 
proceedings between them or in any other 
proceedings) . 

NOTE: This provision would apply under both the present 

separation of property regime and the partnership 

of acquests regime. However, if either Alternate 

Proposals #1 or #2 are enacted the provision is 

unnecessary. 

NOTE: Alternate Proposal #2B would sbill be necessary to 

protect the occupation rights of the spouse who 

did not hold the legal title. 
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. Alternate Proposal #2B. Protection of Occupational Rights 
·in· the Matrimonial Home 

. NOTE: This is an adaptation of the present Dower legislation 
- . 

to directly provide for protection of rights of 
.. 

. occupation. 

1. ·The· definition of the homestead would continue to 

b� the same. 

2. The Act should confer a substantive right binding 

on both spouses to occupy the matrimonial home, irrespective 

of the manner in which the legal and beneficial interests 

�re held, providing that no third party shares in the 

beneficial interest in the home. See section 26(1) of the 

present Dower Act. 

3.. The pres�nt consent and acknowledgment requirements 

in the Dower Act should be continued in this new Act. Before 

a homestead can be validly disposed of, there must be consent 

by both parties. 

4. The new Act should contain a wide curative section 

giving the court the discretion to declare a transfer as 

r�gistered notwithstanding any technical non-compliance with 

the Act. 

5. Once a disposition has been registered, the 

matrimonial home will cease to be a homestead within the 

meani�g of the Act. The remedy of the spouse who has lost 

his or her occupation rights �ould be limited to a suit 

against either the husband or the Assurance Fund as under 

the present system. 



1 22 

6. In order to protect the occupation rights, and 

not have to rely upon the right of suit against the spouse 

or the Assurance Fund, provision should be made allowing 

the property to be registered as the matrimonial home 

by completion of an affidavit in standard form declaring 

�e property to be a homestead t�gether with the filing 

of a copy of the marriage c�rtificate • 

. 7. Where matrimonial differences arise, either 

spouse may make summary application to the court to determine 

which spouse should have possession of the house to the 

exclusion of the other. Wide judicial discretion should be 

qiven allowing the courts to make such order as it thinks 

just. Consideration should be given to any factors the 

court deems appropriate, but the overriding consideration 

is to be the welfare of the family as a whole. 

8 • .  The definition section in the Act should make 

clear that a disposition includes a partition and sale 

under the Partition Act 1 868. Under the proposed provision 

· for summary application to determine possession rights, the 

court should also have the discretion to postpone a partition 

application, using the same discretion as the court would 

use in deciding whether or not to grant an order dispensing 

with consent under the present Act. That is the court may 

consider any fact that it deems appropriate. Again the 

section might provide that the overriding consideration is 

to be the welfare of the family as a whole. 
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• 

9. The· spouse making the application for exclusive 

possession of the matrimonial home may also ask the court 

to exercise its discretion to make such order as it thinks 

fit with regard to the possession of the contents of the 

matrimonial home. In the event the court makes �n order 

for possession of personal property in favour of the non-

owner· spouse and the owner spouse in contravention of the 
order disposes of such property to a thi

.
rd party l'Tho is 

a bona fide purchaser for value without notice of the court 
order, such a disposition will be val;d Th · 

_ . . . 
..�. • e spouse �n 

contravention of the order �ill be subject to ordinary 
contEfmpt of proceedings as well as action in personam 
by the other spouse. 

-

/ 11. The present Dower right, that is the contingent 
1if� '

interest in the matrimonial home Which is given to th� surviving spouse, should be continued in the new j � < 

Mat:rimonial Property Act. 
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Part 2: Tenancies 

1. The court should have a discretion as to who should 

have possession of rental accommodation as between the spouse 
.· 

who has signed the tenancy agreement and the other spouse. 

I 
. 

I 

1 ·.2. --The court should have the right to make an order 
I 

that 'the lease should be changed to the other spouse's name. 

Violation of the court order by the landowner would be 

contempt of court. The present right of the landlord to 

give:a tenant notice, as specified in the lease, or in the 

absence of a written lease in the Landlord and Tenant Act 
I 

would be continued. 

I 
3. A�.�pouse who was applying for an order of possession 

in r�gard to rental accommodation, may also make application 

for _possession of any furniture or other chattels necessary 

for the continuance of the matrimonial home. 

p·ar·t 3: ·OWnership of Matrimonial Property 

1. In any·· question between a husband and wife as to 

the title of property, either party may apply to a judge and 

the judge may make an order with respect to the property in 

dispute as he thinks fit. Following this general section 

the legislation would set out the principles of the partnership 

of acquests matrimonial regime. If it were decided not 

to implement such a partnership of acquests scheme those 

recommendations which would alleviate some of the hardship 

of the present separation of property regime should be 

implemented. For example, the provision whereby household 

savings are to be considered beneficially owned by both 

spo�ses. 



' i Part 4: Variation of Property Rights 

125 

1. In this section the court should be given the 
- - . ·  . 

power to make transfer of property between husband and 

wife:as it thinks fit having regard to such criteria as 
I 

·inter alia, to the means (including property) and the 

needs of the party, length ·of the marriage, contributions 
i . 

made:by each party to the welfare of the family, and the 

los� of any benefits such as a pension as a result of 

the; divorce. . The court must exercise its powers to place 

the� parties as far as it is practicable and, having regard to 

their conduct, just to do so, in the financial position which 

the� would have been if the marriage had not broken down 

and �ach had properly discharged his or her financial obligations 

and responsibilities to the other. (This section is based 

on the English Matrimonial Proceedings and Property Act of 

197Q.) 
· --
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