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THE I L L E GI TIMA TE CH I L D  IN A L BER T A  

The Dome s ti c  Re lation s A c t , R. S.A .  1970, c .  113, 

provide s in se c tion 39 that the matte r  o f  the i l le gi timate 

in fant i s  the s o le legal guard i an ( see furthe r  d i s cus s ion 

of the que s tion of the guard i ans hip o f  the i l le gi timate 

chi ld in the p ape r  entitled Guardianship). 

The e f fe ct o f  that provi s ion has  wide impl i c ation s  

for the i llegi timate chi ld i n  A lbe rta. Fo llowing i s  an 

examination o f  the re levant le gi s lation. 

Admini s trat i on o f  E s tate s  Act 

Unde r the Admini s tration of E s tate s  Act , R . SoA . 1970, 

c .  1, the legal repre sentative of the inf ant c an only be 

i ts mothe r  or othe r guard i an. That A c t  requi re s  noti f i c ation 

o f  an appl i c ation for a grant to be given to e ach " child 

o f  the de cea sed " toge the r  with _ a  noti ce pe rtaining to the 

r i ghts of depend ants unde r the Fami ly Re lie f  A c t .  Since 

·the latter Ac t contains a de fini tion o f  "depend ant" whi c h  

i s  dependent upon the de fini tion o f  " c hi ld" whi c h  in turn 

i s  de fined as includ ing an i l le gi timate chi ld, i t  i s  

app aren·t that the Admini s tration o f  E s tate s A c t could be 

inte rpre ted as app ly ing to the i l le gi timate chi ld notwi th­

stand ing that the word " c hi ld" has not alway s  been 
"I• 

inte rpre ted as  inc lud ing the i l le gi timate .� Indeed to 

1
wojcik v .  Anthes Foundry Co. [1925] 2 D. L .R .  840 

and Hutchinson v. Official Administrator (1963) 44 W.W.R . 
55 and Di c kin s on v. N. E. Ry . ( 18 8 3 ) 2 H. & C. 7 3 5 ; 15 9 
E.R. 304 and Gibson v .  Midland Railway (1883) 2 O .R .  658 
and Montreal West v .  Hough (1931) S . C .R .  113. 

) 
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conclude that the Admini s tr a ti on of  E s tate s Act r equir e s  

tha t  noti ce b e  s ent to the legitimate childr en only and 

tha t  the noti ce mus t  be accomp anied by a noti ce o f  

dependant' s  r i ghts whi ch includes: the r ights o f  the 

il legi timate woul d  s eem highly irr ational . 

Infants' Act 

The Infants' Act ,  R . S . A. 1 9 7 0 ,  c .  1 75 ,  pr ovide s that 

an appli cation may be made by e i ther the infant' s  next 

fr i end or his guar dian . The Act a l s o  provides that the 

guard i an of an in fant may wi th the cons en t  of a j udge o f  

the Supr eme Cour t  or a j udge o f  the Surr ogate Cour t  con s ent 

on the beha l f  of the infant to an a s s i gnment or tr an s fer 

of  the infan t' s  l e as e ho l d  inter e s t .  Thu s a putative f ather 

who has an order o f  cus tody o f  an in fant would be ob l i ged 

to apply for guar d i an ship of the infant to act on the 

infant' s  b ehalf. 

However , s ection 1 0  o f  the Act r e cogni z e s  that the 

inf ant may r e si de wi th s omeone o ther than hi s guar di an and 

thus an order o f  maintenance out o f  s to ck s  belonging to 

· an inf ant can b e  made to s ome o ther per son .  Pre sumab ly 

ther e for e  a putative f ather wi th an order of  cus tody c an 

ob tain an order o f  maintenance out of  the infant' s  s tocks 

notwi ths tanding tha t  he cannot apply for an as s ignment 

of the inf ant' s  l e a se ho ld inter e s t .  

Secti on 1 6  o f  the In fan ts' Act create s  fur ther 

amb igu i ty b y  providing that e i ther the guardian , p arent 

or next fr i end o f  the infant may apply for an order 

con firming a s e ttlement for an a ction whi ch has been 

br ought on behal f o f  the infant . I t  i s  di ffi cul t  to 
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compr ehend why in one Ac t thr ee different section s  apply 

to three di fferent c ategor i e s  or per s on s  who may potentially 

act on the in fant ' s  b ehal f. I t  i s  al s o  di ffi cul t  to 

comprehend why ther e  shoul d  be a di s tinction in sec tion 1 6  

b e tween the par ent and guar dian when i n  Alber ta , unl e s s  

otherwi se ordered , the p ar ent i s  a guar di an wi th the 

exception , of cour se , of the putative father . Can we 

pr e sume that i t  was a ctually the intention o f  the L egisl atur e  

to extend to the putative father the r i ght t o  apply f o r  an 

order con firming s ettlement but in the s ame Act to deny 

him the r i ght to a s s ign or tr an s fer a l e as e. I t  i s  mos t  

l ikely the r e s ul t  of  car el e s s  dr afting , but nev er thel e s s  

i t  i s  the pre sent s t atus o f  the l aw i n  Alb erta wi th r egard 

to an illegi tima te infant. 

T ntestate S ucce s s ion Act 

The Inte s tate Succe s s ion Act , R. S.A. 1 9 7 0, c .  1 9 0 ,  

de fine s " i s sue " a s  including all l awful l ineal de s cendan ts 

o f  the anc e s tor s . However se c ti on 15 prov ides : 

For the purpo s e  o f  thi s Act an illegi timate 
child s hall b e  tr eated as  if he wer e the l egiti­
mate child o f  hi s mother. 

Section 1 6  prov ide s : 

( 1 )  Wher e a male p er son who i s  s urviv e d  by 
illegi timate children die s inte s tate 
wi th re spe c t  to the whole or any par t  
o f  hi s e state , and leave s no widow or 
l awful i s sue , i f  the Supr eme Court of 
Alb erta or a j udge ther eo f , on an 
appl i cation made by the exe cutor , 
adminis tr ator or trus tee or by a per son 
claiming to be an illegi timate child , 
de clar e s  a fter due inquiry that 



( a )  the inte s tate has acknowledged 
the p aterni ty of the i llegitimate 
chi ldr en , or 

(b ) the per son has b een de c l ar e d  to 
b e  the f ather by order made under 
any o f  the provi s ion s o f  the 
Chi ldren of Unmarr ied P arents Act 
any Chi ld We l f ar e  Ac t or the 
Maintenan ce and Re covery Act , 

the i llegi timate chi ldren and their 
i s s ue shal l inher i t fr om the per son 
s o  dying the e s tate of whic h  ther e  i s  
an intes tacy a s  i f  they were hi s legiti­
ma te chi ldr en . 
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vm i le thi s pr ovi s i on i s  a commendab l e  attemp t  to 

extend equal r i ght to the i l legi timate it i s  never the le s s  

only a piecemea l attemp t . 

The de finition o f  " i s sue " b eing con fined to l awful 

l ineal de s cendan ts , re s u l ts in the f act that a lthough 

the i llegi timate chi l d  of a woman wi l l  i nher i t  from i ts 

mo ther , the i l legitimate' s own i l legitimate chi ldr en being 

" is sue " of the grandmother would not s t an d  to b ene fi t . 

The pr ovi s ions o f  section 1 6  are very re s tri c tive 

with r e gar d  to the chi l d' s  r ight to inher i t  from a 

putative father in that the s e c tion app l i e s on ly i f  

the inte s tate male leaves no widow or l awful i ssue. 

The Engli sh Family L aw Re form Act , 1 9 6 9 ,  provi de s 

in s e c tion 14 that : 

Where ei ther p arent o f  an i l legitimate 
chi ld die s inte s tate as r e spe c t s  a l l  
or any of  hi s or her r e al or p er sonal 
proper ty ,  the i l le gi timate ch i ld ,  



or he i s  de ad , hi s i s sue , shall be 
en tled to take any intere s t  the rein 
to which he or su ch i ssue woul d have 

entitled if he had been born 
le gi timate . 

(2) Whe re an illegi timate child die s inte s tate 
in re spect o f  all or any o f  hi s re al or 
pers onal property e ach of hi s parents , 
i f  surviving shall be enti tl e d  to take 
any inte re s t  therein to whi c h  that p arent 
would have been enti tled i f  the child had 
been born l e gi timate. 
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T hu s  the Bri ti sh s tatu te attemp t s  to comple tely eradi c ate 

any di s tinction be tween the legitimate and ill egi timate 

on inte s tacy . 

S e ction 1 5  o f  tha t  Act al s o  cre ate s a p re sumption 

that in dispo s i tion o f  property re ferences  to chil dren 

and p ther rel ative s inclu de reference s to , and to person s  

rel ate d throu gh illegi timate chil dren. T he Engl i s h  pos i tion 

i s  a far removal from the day s  of Bl a ck s tone when he 

s tate s : 

At cow� on law the incapac i ty o f  a b a s tard 
con si s ts principally in thi s , tha t he 
c annot be hei r  to any one , ne i ther c an 
he have hei r s , bu t of hi s own body ; for 
being nullius filius, he is  therefore kin 
to nobody , and has no ance stor from whom 
any inheri tabl e  blood c an be de rived. 

(Bl ack s tone , Commentaries on the Laws 
of England, 4 8 5) 

K rau se in hi s text , Illegitimacy: Law and Social 

Policy, 197 1 , p .  9 3 , Babb s Merrill Comp any , Inc . ,  conclu de s: 

Under the inte s tacy l aws , the illegi timate 
chil d  s houl d inherit and pas s inheri tan ce 
as if l e g itimate , from and tq hi s mothe r , 



hi s f ather and hi s mother ' s  and father ' s  
f amil ie s . Pro spectively, a rea sonabl e 
regul a tion o f  procedu re s  to as certain 
p aternity s hould de termine potent i al 
cl aimants at an early time . W i th re gard 
to illegitimate s born under e arl ie r  l aw ,  
the con s ti tu tional mandate su gges ts that 
any proo f o f  de s cent be a ccepted . L egi s ­
l a tively i t  woul d be s impl e to p rovide 
tha t e state s tha t are cl o sed will remain 
clo se d , wi th a s imil ar rule being appl ied 
to tru s t s  that have been di s tr i bu ted . I t  
s e ems l ikely however , that the de c i s ion 
for equ al i ty will first be made by the 
jud i ci ary v i a  the equ al prote c tion rou te .  

6 

K r au s e  re fe r s  to a meeting i n  1 9 69 o f  the National Conference 

of Commi s sione r s  on Uni form S tate L aw s  whi ch approved the 

"Un i form Probate Code" whi ch on the que s tion of the illegi ti ­

mate chil d ' s inheri tance rights p rovide s tha t 

• • • f or the pu rpose s  o f  inte s ta te 
su cce s s ion , . a  r el ationsh ip of parent 
and ch ild mu s t  be e s tabl i shed to de termine 
su cce s s ion by , throu gh o r  from a person , 

( b) • • • a person born ou t of wedlock i s  
a chil d  o f  the mo ther . T ha t  person i s  
al so a chil d  o f  the f athe r , p rovided ; 

( 1 )  the natu r al parents p arti cipate 
in a marri age ceremony be fore o r  
a fter the birth o f  the ch il d ,  
even thou gh t he attemp te d  marri age 
i s  voi d; or 

(2) the p atern i ty i s  e stabl i shed by an 
adju di c ation be fore the death of 
the father , excep t tha t  the p aternity 
e s tabl i s he d  under su bparagraph (2) 
i s  i ne f fe c tive to qu al i fy the father 
or hi s kindred to inheri t f rom o r  
th rou gh the child unl e s s  the f ather 
has openly treated the child as hi s , 
and has not re fu s ed to support the 
ch il d .  
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T he S tate o f  New Y ork has a chieved a p o s i tion i n  

i t s  legi sl ation comp ar abl e  t o  the Engl i sh s i tu ation . 

T he New York Act p rovide s :
2 

. ( i ) An illegi t ima te chil d  i s  always 
regarded as  the l egi timate child 
of hi s mother, and is  entitled on 
her death to su cceed to her property 
and the prope rty o f  her kindred 
accordingly . 

( i i ) Provided that a c ou rt of compe tent 
j u ri sdi ction ha s found tha t the 
de ceased pers on wa s the fathe r o f  
the chil d  and has decl ared accordingl y  
and made a n  order o f  f il iation i n  a 
pro ceeding institu ted du ring the 
p regnancy o f  the mo ther or within two 
years o f  the birth o f  the chil d ,  the 
child i s  enti tled a f ter the father ' s  
de ath to  su cc eed i n  hi s property and 
to the p roperty of hi s k indred . I t  
i s  speci fi c all y de cl ared that thi s resul t 
may not be achieved by an agreement 
be tween the parents or by the compromi s e  
o f  a su i t , or even b y  app roval o f  an 
agreement on compromi s e  unl e s s  thi s  
i s  accompanie d  by the making o f  a 
fil i ation order . 

T he New Y o rk l egi sl ation i s  f ar more re s tr i ctive 

than the Engl i s h  in that i t  requ ire s a cou rt to have 

decl ared the de ceased to have been the f ather whereas the 

Engl i sh Act i s  s il ent as to how the rel ationship o f  

biologi c al f atherhood i s  t o  be e s tabl i shed . T he Engl i sh 

Act does provi de i n  s e ction 1 4 ( 4 ) that for the pu rpo s e s  

of an inte s tacy o f  the ill egi timate child hims el f  h e  will 

2
New Y ork De cedent E s tate L aw ,  para. 8 3A inserted 

by New Yo rk S e s s. L aws 19 65 , c .  95 8 .  I nheri tance by 
· 

and from Il legi timate Person s . 
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be pre sumed not to have been su rvived by hi s f athe r  unl e s s  

the contrary i s  shown thu s pla cing the onu s on the 

pu tative father to p rove bio logi cal fatherhood in order 

to inheri t. P art I I I  o f  that Ac t doe s e s tab l i s h  provi s ion s 

for the u s e  o f  b lood te s t s  in de termining pate rn i ty and 

p rovides tha t the cou rt may give a direction for the u s e  

of  blood te s t s  i n  any proce eding s i n  whi ch the p aterni ty 

o f  a per s on fai ls to be d e termined . 

H owever ,  the Engli s h  Act doe s not provide for any 

pre sumption s  o f  patern i ty to a ri s e  whi ch wou ld enable the 

i llegi timate to su c ceed from hi s father on the bas i s  o f  

a s imple acknowledgement , n o r  doe s i t  requ i re a court 

inqu i ry to determine p atern i ty b e fore allowing the 

su c ce s s ion. The New York legi s l ation do e s  provide for 

thi s p ro te ction. 

T he C�li forni a s ta tu te p rovide s for su c ce s s i on to 

the i l le gi timate from hi s f ather if the father has a cknowledged 

hi s pate rni ty . 

Every i l legi timate chi ld , whe the r  born 
or con ceive d  bu t unborn , in the event 
of  hi s subsequ ent birth , is an heir o f  
and als o o f  the per son who in writing 
s i gned in the p re s ence of a competent 
witne s s , acknowledge s hims e l f  to be the 
fathe r , and inhe ri t s  hi s or he r e state ,  
in whole or in part , as the ca s e  may be , 
in the s ame manner as  i f  he had been 
in l awfu l  wedlock ; bu t he doe s not 
repre sent hi s father by inheri ting any 
part of  the e s ta te o f  the father ' s  
k indre d , e i ther l ineal o r  co l latera l , 
unle s s  be fore hi s death , his  paren ts 
sp all have intermarried , and hi s fa ther , 
aft er su ch marri age , a cknowledge s him as 
hi s child or adopts him i nto hi s fami ly ; 
in which ca se the chi ld i s  deemed legi­
timate for all pu rp o s e s  of su c c e ss i on. 

Ca l i forn i a  P robate Code , s. 2 5 5 .  
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T hu s  in Cali forni a  the fa ther s ti l l  ha s the ri ght 

to choose whe the r to acknowledge the i l legi timate chi ld or 

not , and if he choos e s  not to acknowledge the i ll egi timate 

chi ld , the c hi l d  i s  appa rently wi thout any remedy. 

T he New Zealand S tatu s  o f  Chi ldren Act, 19 69 , whi ch 

attempts to aboli s h  the s ta tu s  o f  i l legi timacy provides  

i n  s e c ti on 3 :  

( 1 )  For the purpo se s o f  the law o f  New 
Zea land the relation s hip be tween 
every pe rs on and hi s father and 
mother sha l l  be dete rmined i rrespe ctive 
of whether the father and mothe r are 
or have been marri e d  to each o the r , 
and al l o ther rel ationships s hal l be 
de termi ned accordingly· . 

S e c tions 7 and 8 provide : 

7 .  Re cogni tion o f  p aterni ty 

( 1 )  T he re lation ship of father and chi ld ,  
and any o ther relati on s hip traced i n  
any degree through that relationship 
s hal l ,  for any purpo se rel ated to 
s uce s si on to p roperty or to the 
cons tructi on o f  any wi l l  or other 
te s t amen tary di spo si ti on or o f  any 
ins trument cre ati ng a tru s t ,  or for the 
purpos e  o f  any c laim under the Fami ly 
Pro tec tion Ac t 1955 , be re cognized on ly 
i f--

( a) T he father and the mother o f  the 
chi ld were marri ed to each other 
at the time o f  i t s  concep ti on or at 
some s ub s eq uent time ; or 

( b) P aterni ty has been admi tted ( expre s s ly 
or by imp li ca tion) by o r  e stabli shed 
agai n s t  t he f ather in hi s li fetime 
(whe ther by one or more o f  the typ e s  

o f  evidence speci fi e d  b y  s e c ti on 8 o f  



th i s  A c t  o r  otherwi s e) and , i f  that 
pu rp o s e  i s  for the bene f i t  o f  the 
fathe r , pate rnity ha s been so admi tted 
or e stabli shed whi le the chi ld was 
l iving . 

1 0  

( 2 )  In  any case whe re by reason o f  su b s e ction ( 1 )  
o f  thi s s e c tion the re l a ti on s hip o f  fathe r  
and chi ld i s  n o t  recogni s ed for certain 
pu rpos e s  a t  the time the chi l d  is born , 
the o c curren ce of any a c t , event , or  
condu ct whi ch enable s that re lati on ship , 
and any o ther rel a tionship trace d in any 
degree throu gh i t , to be recogni s ed s ha l l  
not affect any e s tate , right , or intere s t  
in any real or personal property t o  whi ch 
any person ha s become abs o lu te ly enti tled, 
whether bene fi cially or otherwi s e , before 
the act , event ,  or condu ct o c cu rred. 

8 .  Evidence and proo f of p aternity 

( 1 )  I f , pu r su ant to su bsec ti on ( 1 ) o f  s e c tion 1 8  
o f  the Births and De aths Reg i s tration Act 
195 1 or to the corre sponding p rovi s ion o f  
any former enactment ,  the name o f  the 
f athe r  o f  the chi l d  to whom the en try r e l ates 
has been entered in the Regi s te r  o f  Bi rths 
(whether be fore or after the commencemen t 

o f  thi s Ac t) , a cert i fied copy o f  the entry 
made or given and pu rporting to be s igned 
or s ealed in accordance with s ecti on 4 2  of  
that Act s ha l l  be prima fa cie evidence that 
the person named as  the father i s  the father 
o f  the chi l d .  

( 2 ) Any in s trument s igned by the mother o f  a 
chi ld and by any person a cknowledging tha t 
h e  i s  the father o f  the chi l d  sha l l, i f  
execu te d  a s  a deed o r  by each o f  tho s e  
pers on s  i n  the pres ence of  a s o lici to r , 
be prima facie evidence that the pers on 
n amed as  the f ather i s  the father of the 
ch i ld .  

( 3) A p aternity q rder within the me aning o f  
the Dome s ti c  P ro ceedings Act 19 6 8  sha l l  b e  
prima facie eviden ce o f  p aterni ty in any 
sub s equ ent proceedings , whe ther or not 
between the s ame p arti e s. 



( 4 )  Sub j e ct to sub secti on ( 1 )  o f  section 7 
o f  thi s Ac t ,  a de clara tion ma de under 
s e c tion 1 0  of thi s Act s hall , for all 
pu rpos e s, be conclu sive p roo f of the 
matters contained in i t . 

(5 ) An order made in any country ou t si de 
New Z ealand de cla ring a pers on to be 
the father o f  a chil d , b eing an order 
to whi ch thi s  sub s e cti on applie s  

1 1  

pur su ant to sub section ( 6) o f  thi s  s e ction, 
s hall b e  prima facie evidence that the 
person decla red the father i s  the father 
o f  the chil d .  

( 6 )  T he Governor-General may from time to 
time , by Order in Cou ncil, decl are that 
sub s e c tion (5 ) of thi s  s e cti on applie s  
wi th r e spect to orders ma de b y  any 
Court or publi c au thority in any spe ci fied 
country ou tsi de New Zeal and or by any 
speci fi e d  Cou rt or publi c au thori ty i n  
any su ch country . For the pu rpos e s  of 
thi s sub s e cti on , the Cook I sl ands, Niu e, 
an d the T okelau I slands s hall b e  deemed 
to be countries ou tsi de New Z eal and . 

The New Z e aland Act provide s i n  s ec tion 4 tha t  

inte s taci e s  o c cu rring b e fore the coMn encement o f  the Act 

s hall b e  di s tribu ted in acco rdance wi th the law whi ch 

would have appli ed i f  the Act had no t been pa s sed . 

The po si tion o f  the New Z e aland l egi sl ation the re­

fore i s  tha t  the chil d ' s rela ti on ship to i ts father can 

b e  determined ei ther by an a dmi s sion o f  the f ather or 

e s tabli s hed by a cou rt and thu s  combine s the e ff e c t  o f  

b o th the New York and the Cali fornia s ta tu te s . 

T he s tu dy prepa r� d  by the Family L aw Pro j e c t  of  

.Onta ri o  concluded that the New Y o rk legi sl ati on o f fered 



the pre ferrable s o lu tion whi ch requ i re s  a judi c i a l  

finding o f  patern i ty .  H owever , the report doe s  draw 

attention to the p rovi s ions by whi ch a chi l d  may be 

a cknowledged by his parent s  whi ch is a deve lopment o f  

1 2  

the c ivi l law whi ch ha s spread t o  the co1nm on law s tate s . 

Arizona and Oregon which have attemp te d  to comp lete ly 

e radi cate the s tatu s  o f  i l legi timacy s ti ll confront 

the di f f i cu l ti e s  of pro o f  o f  patern i ty ( S tu dy p repared 

by the Fami ly L aw Pro j e ct , On tario L aw Reform Commi s s ion, 

V o l. IX. , p .  1 1 3 ) . 

The S tat e o f  Ariz ona p rovi de s : 

Eve ry chi ld i s  the le gi timate child o f  
i ts parents and i s  enti tle d  t o  su pport 
and e du cation as  i f  born in lawfu l 
wedlock except the right to dwe l l ing 
in a res idence wi th the f ami ly of i t s  
f athe r ,  i f  su ch father b e  mar ried. 
I t  shal l inherit f rom it s natu r a l  
p arents and from the i r  kindred heir s , 
l ine a l  and col late ral , in the s ame manne r  
a s  chi ldren born i n  lawfu l wedlock. 

Ariz . Rev . S ta ts . s .  1 4- 2 0 6. 

Thu s  the Ariz ona p o s i tion i s  very s imi l ar to the 

Eng l i s h  in that it i s  not dependent upon e i ther the 

admi s s ion o f  nor the declaration of patern ity . H owever , 

a s  with the Engli sh s tatu te , the p roblem o f  determining 

the rel ationship be tween father and chi ld mu st u l timately 

be cons ide red . I n  thi s context , the New Z e aland po s ition 

wou ld be p re ferable in that i t  allows for the pre sump tion 

o f  patern i ty to aris e  in s everal di f ferent way s , inclu ding 

the act ·of marriage i t s e l f . 
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An art i cle on the Law o f  Succe s s i on i n  Mani toba 

in Rela tion to I l legit imat e  Chi ldren ( S herri l l  Levine- ­

Law Reform Reconnai s sa n ce Program , Lega l  Res ea rch 

I n s titute of the Unive r sity o f  Manit ob a )  in review ing 

the Manitoba legi s la tion conclude s that the Devo lution o f  

E s tate s  Act o f  that p rovince rep re sents a narrow approach 

w hich results in certa in uniqui ties . The Mani tob a  Act 

p rov ides tha t the i l l egit ima te and his i s s ue s  s ha l l 

inhe ri t  f rom the mother a s  i f  l e gi timate but ma ke s no 

p rovi si on for the i l legit ima te to inhe r i t  from hi s father . 

Ms. Levine refe rs to the ca se of  Re Carlson� Petterson v .  

Nordin et al and Montreal Trust Co. ( 195 7 ) 1 1  D . L. R. ( 2 d )  

4 85 ,  a s  an examp le o f  inequities  w hi ch can o ccur a s  a 

re su l t  o f  legi s lation which w hi le attemp ting to a l levi ate 

some o f  the inequit i e s  w hi ch app ly t o  the i l legit ima te 

only cre at e s  furthe r  equiti e s . Ms . Levine p re sent s p e r s uas ive 

a rguments for eradi cat ing a ny di s tinct i on between the 

l egit imate a nd the i ll egit imat e. 

In the face o f  convinc ing arguments to eradicate 

this  d i s tinc tion the only p rob lem i s  to devi s e  a me ans 

w hereby the i denti fy o f  the p utat ive father c an be 

p re sumed on the s ame ba s i s  that the identity o f  the fa the r  

o f  the legi timat e  ch i l d  i s  presumed. I t  i s  thi s w riter ' s  

opinion that the app roach of  the N ew Zealand legi s la ti on 

in it s Sta tus of Chi ldren Act i s  the p re ferab le s o lution , 

no tw iths tanding Profe s s Ingli s ' res e rva tions ( Fami ly Law , 

vol . 2 ,  p. 39 8 ,  Ingl i s ) .  

W i ll s  Ac t 

The Wi ll s  Act , R . S . A . 19 7 0 ,  c .  3 9 3 , represents 

another att empt to ex tend the recognition o f  the right s  
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w hen a cont rary i ntent ion app ears , an i llegitimate chi l d  

s ha l l  b e  t re ated as i f  h e  w e re the legit imat e chi l d  o f  

his mot her. 

A new amendment t o  this Act ( S . A . 19 7 3 ,  c .  1 3 )  

p rovides t hat an unmarr i e d  in fant pers on may make a w i l l  

to p rovide for a p roperty dispos it ion to his chi ld .  

How ever w it h  re gard t o  his father ,  an i l legit imat e  

may st i l l  benefit only by sp e ci fi c bequest . The c as e  

o f  Hill v .  Crook ( 1 8 7 3 )  L. R.  6 H. L .  2 65 ,  which reflects 

the p os it i on estab lished under the common l aw , he ld that 

t he presumpt ion that the w ord " chi ldren" in a w i l l  

referred only t o  leg it imate chi ldren could b e  rebutt ed 

w here upon the face o f  t he w i l l  an intent i on of  t he t est at or 

t hat t he w ord " chi ldren " include i l le git imate chi ldren , 

could b e  estab lishe d. In the abs ence o f  a spe c i f i c  

devise , or the est ab l is hment o f  this int ent i on by e it her 

t he minor or adult f at her t he i l le git imate chi ld w i l l  

not b e  deemed to be included i n  any devis e  to a " chi ld11 

or " chi ldren " . 3 

The Brit ish Columb i a  courts have t aken a more 

enl ightened approach to t he int erp retat ion of w i l ls .  

3rn a w i l l  t he w ord " chi ldren " prima facie means 
l egit imat e  chi ldren--Hargraft v .  Keegan ( 1 8 85 )  1 0  O . R. 
2 7 2 ; in Re Millar Estate [ 19 3 6] O . R .  55 4 ;  affirmed on this 
p oint [ 19 3 8] S. C . R. 1 at p .  3 ;  Dover v .  Alexander ( 1 8 4 3) 
2 Hare 2 75 ,  6 7  E . R .  1 1 4 ; in Re Bolton; Brown v .  Bolton 
( 1 8 8 6 )  3 1  Ch . D . 5 4 2 ; Dorin v .  Dorin ( 1 8 75 )  L. R. 7 H . L. 

5 6 8 ,  45 L . J .  Ch . 65 2 ;  in Re Hall; Hall v .  Hall { 19 3 2] 
1 Ch . 2 6 2 ,  1 0 1  L . J . Ch . 1 29 . 
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Mans on J .  in the case in Re Hogbin Estate [ 195 0] 2 W . W. R .  

2 6 4 expre s s ed the view that the rul e  as  enuncia ted i n  the 

HiZZ v. Crook case that w i thout more the term " chi ldren " 

in a w i l l  prima facie mea n s  legi tima te chil dren, had b een 

s tated too b roadly . Mans on J .  s ta te s  at page 2 6 8 : 

As it s e ems to me , the te s t  mus t  be , 
w ha t  did the te s tator say i n  hi s w i l l  a nd , 
i f  que s ti on a ri se s  as  to w ha t  he intended , 
wha t  w ere the surrounding c i rcumstan ce s? 

• • •  The w ord 11 chi l d "  in i ts ordinary 
meaning in clude s a "na tura l "  ch i ld .  The 
cour ts of England re stri cted the prima 
facie meaning s o  a s  to exclude a na tura l 
child .  Whether there were in thi s p rovince 
local circums tances w hi ch rendered thi s 
b i t  o f  the law o f  Eng land inapp l i c ab le 
does not appear. Certain ly the s oc i a l  
condition s  i n  B r i ti s h  Columb ia w ere in 
1 85 8  fa r d i f fe rent from those in England 
and one cannot think of any rea s on why 
thi s hars h  interpreta ti on o f  the w o rd 
" chi ld " should form part o f  our law . 

How ever that case involved an int e rp re ta ti on o f  the B.C .  

Adminis tration Act , R . S . B . C .  19 4 8 ,  c. 6 ,  s .  1 2 3 , whi ch 

p rovide s : 

I l le git imate chi ldren and the i r  i s sue s 
sha l l  inheri t from the mother a s  i f  
the children were legi timate , and sha l l  
inheri t through the m othe r , if de ad, 
any real or pers onal p roperty whi ch they 
w ou ld have taken if the chi ldren had 
been legi timate . 

Th e court wa s a sked to cons id e r  wh ethe r  tho se p rovi sion s 

app lied in con s truing w i l l s  a s  w ell  a s  in c as e s o f  

inte s ta cyn 
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A s ub s equent B . C . deci s i on Re Hervey Estate ( 19 6 1 )  

3 8  W . W . R.  1 2  went fur ther and he ld that the rule app rove d 

by t he Sup reme Court o f  Canada in Re Millar [ 19 3 7] 3 

D . L . R. 2 3 4 ; a f f ' d  [ 19 3 8] S . C. R. 1 ,  w a s  e s tab l i s hed in 

de ference to p ub li c  p o licy and that a t  the p re s ent time 

should be an oppo si te rule of con s truction , p ub li c  p o l i cy 

o f  the p re s ent day be ing evi dent b y  s ta tutory enactment 

which i s  exac tly the opp o s i te to that which p revailed 

w hen the o ld rule w a s  firs t laid down. The court held that 

notw ithstanding that the Wi l l s  Act did not con tain a 

p arallel  c l au s e  to the Admini s tration Ac t whi ch gave 

i llegi timate chi ldren the s ame s tatus as  legi tima te 

chi ldren unti l  19 6 0, neverthe l e s s  te s tators in interim 

periods , b e tw een 19 2 7  and 19 6 0 , were aw are o f  the change 

of p ub l i c  policy and s ub s crib ed to i t , and w hen they u s ed 

the w ords " chi ld" or  " i s sue " they intended unle s s  the 

contrary app e ared , that the il legi timate would b e  treated 

as i f  he w ere the legitimate chi ld of his  mothe r .  

I n  Re Dunsmuir Will ( 19 6 8 )  6 3  W . W . R .  3 2 1  followed 

the de c i s i on of Re Hogbin Estate and Re Hervey Estate. 

Re Simpson Estate ( 19 6 8 )  7 0  W.W. R. 6 2 6  w hich re lied on 

this l ine of c ase s he ld that a te s tator ' s  sp e c i f i c  

app o intment o f  " my s on Robert George S imp s on "  as exe cutor 

and a b eque s t  to " my s ix chi ldren s hare and s hare a l ike " 

w as b road enough to inc lude Rob e rt George S imp s on in the 

term 11 chi ldren " notw i ths tanding that he w a s  the i l legi timate 

s on of the tes tato r ' s  w ife . 

How ever none o f  the s e  cas e s  make s re ference to any 

interp reta ti on the courts might p lace on interp reting the 

w ord " chi ld"  in the w i l l of the puta tive f ather . Supp o s ing 

Robert George S imp son ' s  father was known and that hi s w i l l 



1 7  

p rovided for a beque s t  to hi s " chi l dren " , could i t  be 

s aid tha t  Robert George w ould s tand to bene f i t  from th e 

puta tive fa the r' s  beque s t  as  w e l l? One w onders whether 

the interp re ta tion o f  the court in th e Simpson c a s e  

of  the w ord " chi ldren " i s  l audable or w hether thi s w ould 

not lead us into even grea ter confu s ion . The cas e could 

have been determ ined on the bas i s  of a spe c i f i c  beque s t  

becaus e o f  the fa c t  that the w i l l  indi c a ted that the 

te s tator con s idered Rober t  Geo rge as a s on , w ithout 

any re ference to an interp re tation of the w ord '' children " 

in the s ame context a s  the line o f  ca s e s  extending that 

w ord to inc lude the i l le gi timate . 

Alberta' s p o s i tion w i th resp e c t  to the i llegi tima te 

under the Wi l l s  Act i s  among the mo s t  enlightened in Canada. 

And ye t nei ther the legi s l ation nor our c a s e  law i ndicate s  

any progre s s  tow ards the N ew Z ea land o r  N ew Y o rk or Eng l i sh 

pos i tion in w hi ch the i l legi timate would benef i t  to the 

s ame extent under the w i l l o f  hi s fa ther .  The N ew Zealand 

pos i tion as evidenced in s e ct ion 7 of the S ta tu s  of Chi ldren 

Act 1 9 6 9  i s  that the chi ld i s  a potential benefici ary by 

reason of  his  relationship w i th his fa ther i f  p a te rni ty 

w as e s tabl i shed during the father ' s  l i fe time . The New 

Y ork legi s lation require s a j udicial f inding o f  pat ern i ty 

w i thin two years o f  chi l d' s  death be fore an i l legi tima te 

chi ld can succeed to hi s father' s  p roperty . I t  i s  

s ugges ted tha t  a s imi lar provi s ion i n  our Alberta legi s­

l ation , even in legi s la ti on qui te indep endent of  the 

Wi l l s  Ac t or the Inte s tate Succe s s ion Act ,  could a chieve 

a s imi lar enlightened p o s i tion . 

· Fanii ly Re l ief Act 

The F ami ly R e l i e f  Act ,  R . S . A .  1 9 70, c .  1 3 4 , de f ine s 

th e w ord " chi ld "  a s  inc luding an 
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2 .  ( i i) an i l le gitima te child of  a 
deceased m an w ho 

(A) ha s acknow ledged the 
pa tern i ty o f  the chi ld , 
or 

(B) ha s b een de c la red to be 
the father o f  the chi l d  
by a n  order under the 
M aintenance and Re covery 
Act or any p rior Act 
p roviding for a ffi lia ti on 
or pa tern i ty orde r s , and 

( i i i) an i l l egi tim a te child of a 
dece ased w oman ; 

Th i s  de fini tion i s  s im il ar to the p o s it ion taken by the 

N ew Zealand legi s la tion . The e ffect o f  thi s s e c tion 

on both the Inte s tate S ucce s s ion Act and the W i ll s  Ac t 

i s  s ub s tanti al in that section 4 o f  the Fam i ly Re l i e f  

Ac t enab le s  any dependent chi ld t o  make app l i ca tion f o r  

p rovi s ion o u t  o f  the e s ta te o f  hi s decea sed pa rent f or 

ma intenance and s upport . Thi s s e cti on app aren t ly i s in 

con f l i c t  w i th the Inte sta te Succe s s ion Act whi ch provide s 

for inheritance by i l l egi tim a te chi l dren of  the i r  putative 

father ' s  e s tate but only in ca se s in w hi ch the father ha s 

left no w idow or law ful i s s ue surviving him . S ince sec tion 

4 (b) re fers only to the inadequa cy o f  the am ount left to 

a dep endant and not to the comp lete fai l ure of the i l l egi­

tim ate to b ene f i t  under the inte s ta cy , thi s s e ction doe s 

not crea te any new right o f  action for the i llegi tim ate 

chi ld who w ould b e  excluded from b ene fitting b e cause of  

the exi s tence of a w idow or other law ful i s sue .  

How ev er , with regard to s ection 4 ( 1) (a) i t  i s  

arguab l e  that a new cause o f  acti on i s  created for the 

i lleg itim ate w ho i s  ex c luded from h i s  fa ther1 s  w i l l . 



19 

Since an i l legi tima te chi ld (and in thi s  Act we a re 

limi ted to the infant i l legi tima te )  who s e  fa ther ha s 

either a cknowledged him o r  ha s been de c la red to b e  hi s 

fa the r by a court, i s  a dep enda nt wi thin the meaning o f  

thi s Act, a nd sin ce s e c ti on 4 ( 1 )  (a ) re fers t o  a fa i lur e 

on the par t  of  the fa ther to make adequa te p rovi sion 

for hi s dependant, it fol lows tha t notwi th s ta nding the 

Hill v .  Crook ca s e  a nd the line of ca s e s  fo l lowing, 

tha t the i l legi tima te chi ld would have a right to make 

app li ca ti on a gai n s t  hi s fa ther ' sa e s ta te . Thi s s e c ti on 

i s  not limi ted by the rea soning o f  Hill v .  Crook to a 

dete rmina tion o f  the intent o f  the te s ta to r .  Thi s p rovi sion 

wa s more p rogres s ive tha n  other p rovincia l s ta tute s. 4 In  

Re Kolbu Estate ( se e  footnote 4 )  the court e s tab li s hed 

tha t wi thout a spe ci fi c beque s t  a dependant doe s  not 

inc lude an i ll egi tima te. 

Since the Kolb u ca s e  the Sa s ka tchewan Act ( Dep endants• 

Re li e f  Act, R . S . S. 1965 , c .  1 2 8 )  ha s b een amended to 

p rovide tha t the Act doe s app ly to i l legi tima te chi ldren i f  

the ma le tes ta tor ha s been a dj udged t o  b e  the fa ther o f  

the chi ld or i f  the court hearing the app lica ti on i s  

sa ti s fied tha t  the te s ta tor a cknowled ged h e  wa s the 

fa ther or wa s livi ng wi th the mo the r a t  the time of the 

bi rth . 

The Onta ri o Act ( D ep endants ' Reli e f  Act, R. S.O.; 

c .  1 2 6 )  makes no p rovi s ion for the i ll e gi tima te chi ld 

nor doe s the Mani toba Act ( Te s ta to r s ' Fami ly Ma intenan ce 

Act , R . S . M . 19 7 0 ,  c .  2 6 4 ) . The Bri ti sh Co lumb ia Act 

4rn Re La Fleur Estate [ 19 4 8] 1 W . W. R. 8 0 1 , and .i n 
Re Kolbu Estate ( 195 1 )  1 W . W . R .  2 0 .  
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provide s t hat an i l le git imate chi ld shall b e  t reated a s  

the legitimate chi ld o f  hi s mot her ( Te st ators '  Fami ly 

Ma intena n ce Act , R . S . B. C . 1 9 6 0, c .  3 7 8) alt hough it i s  

l ike ly t hat the line o f  authorit ie s  in B . C .  o n  the 

int e rp retation o f  the w ord " chi ldren " or " chi ld " mi ght 

b e  const rued as  app lying t o  t hi s Act as  we ll . 

Chi ld We l fare Act 

The Chi ld W e l fare Act ( R. S. A .  19 7 0 ,  c .  45 ) , define s 

" gua rdian " as  a p er son w ho under Part 7 o f  the D ome st i c  

Re lat ions Act i s  o r  i s  app ointed a s  gua rdian o f  a c hi ld . 

There fore , w ithout more , the Act in re ferr..ing :to ''g:t:.1ardian 11 

a s  t o  t he mother only o f  t he i llegit imate chi ld. However 

t he Act i s  incon s i stent in t hat P a rt 2 o f  the Act refers 

t o  the "parent " and t hat word is  de fined to inc lude a 

step p arent .  Thu s , a lthough the Act di rect s  it s att ention 

to t he concept o f  " guardi an ship " and re l at e s  it t o  the 

mot her o f  the i l le git imate chi ld ,  t he s ub sequent u s e  of  t he 

w o rd "p arent " requires j udicial int erpret at ion. A recent 

deci s ion b e fore the Alberta S up reme Court ( Re K. R.G. and 

A.J.M. f l9 7 3] 4 W.W . R. 7 3 2) in dea ling w ith t he de finit i on 

o f  "p arent " in the Chi ld W e l fa re Act hel d  t hat in t he 

content o f  that Act t he word include s : 

1 .  The mothe r  o f  a chi ld (whet he r  legit imate 
or i llegit imate). 

2 .  The father o f  a le git imate or legit imated 
c hi ld .  

3 .  The step -parent , be ing the per son married by 
a sub s equent marriage to t he lawful p arent 
o f  t he chi ld . 

4 .  Those p e rson s  w ho by a p at e rn ity order o f  t he 
court or by a p at e rnity agreement have acknow ­
ledged and ident if i ed the i r  p arenthood. 
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The latter category may rep resent a n  important 

d ep arture in Alb erta from the tradition a l  pos it ion tha t  

an a f f i l ig tion orde r  did not ex tend any rights t o  a 

d e c la red or acknow led ged father . I t  is sugges ted that 

a f f i l i ation p roceedings under the Maintenance and 

Recovery Ac t R.S.A. 19 7 0 , c . 2 2 3 , do not p rovide any 

r ights to the fa the r o f  the i llegitimate , in that the 

dec la ra ti on of pa ternity purs u ant to s ec ti on 1 8  p rovid es 

tha t  the j udge may make an order de c l aring him to b e  

the father for the purp os es of tha t  pa rt on ly . 

S e ction 1 6  o f  the Act p rovides that af ter apprehen­

s ion a chi ld may be returned to his parents or his gua rdian 

or o ther p erson in w hose c are he mi ght have b een a t  the 

time o f  apprehens ion .  That s ection is vague as to w hether 

the w ords " in w hos e care he w as at the time o f  apprehens ion11 

w ere me ant to app ly only to the 11 other pers on11 or  w he ther 

they als o  re fer to the w ords "pa rents "  and " guardian " 

as w e l l . I f  they do not re fer to the w ord "p arents "  

then i t  is conceivab le that the court could app rehend an 

i l legitimate chi ld from its mother , his guardi an , and 

return i t  to his putative father , his p arent. 

S e c tion 19 o f  the Act requires noti fi cati on b e  

s e rved o n  " a  p arent o r  guardian " the result of  w h i ch may 

b e  that the p ers on having legal a uthority over the chi ld 

s uch as the mother of the i l legitima te chi ld may no t b e  

noti f i ed o f  any p ro ceed ings under this Ac t i f  a de cis i on 

is made to notify the putative father as the p arent o f  the 

child. 

In a n  unreported de cis i on involving a p e rmanent 

wardship app lic ation Jud ge Legg in interpreting t he 
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p rovis i on s  o f  the Chi l d  We l f are Act state s  that becau s e  

the legi s lator s  h a d  u s ed the w ord "pa rent "  i n  s e cti on 19 , 

s ub sec tion ( 1 ) , o f  the Ac t cons i deration mus t  b e  given 

as to whe ther it w a s  i n tended to ex tend thi s s ection to 

include the father of the i l legi timate chi ld. Judge 

Le gg conc lude d that the re ferenc e  to p arent w a s  meant 

to include the fa ther and mother of  a chi ld b orn in 

w edlock only or else there w ould have b een no rea s on to 

re fe r  to the guardi an as de fined in t he D ome s ti c  Re l ation s 

Act , w hich limi ts the guardian to the mother o f  the 

i l legitimate chi ld . He s ta te s  that w i th re sp e c t  to 

s e c ti on 19 , s ub s ec tion ( 1 )  

• • • i t  i s  perfectly rationa l i f  the secti on 
i s  read to mean that i f  the chi ld w a s  born in 
w edlock then the law ful p arents mus t  be served 
w i th no ti ce o f  the proceeding s ,  but i f  the, 
chi ld w a s  b orn out of  w ed lo ck on ly the mother 
mus t  be served�5 

Judge Legg in re fe rring to the de ci s i on o f  White v .  Barrett ( 19 7 3 )  

1 0  R . F. L . 9 0 , acknow ledg e s  that the fa ther o f  the i l legi timate 

chi ld has been given s tatus b e fore the courts by the app li-

ca tion o f  the rule s o f  equity. He s tate s, how eve r ,  

The s e  recent ca s e s  recogni ze the st atu s  o f  
a p utative father where i t  i s  p o s s ib le to 
do so w i thout o f fending the s tatute under 
w hi ch the p roceedings are t aken . I am o f  
the op inion that P art 2 of  The Chi l d  We l f are 
Ac t doe s not a ll ow thi s  court any lati tude . 

The American dec i s ion o f  Stanley v. Illinois, 4 0 5 

U. S. 6 4 5 , 9 2  S up .  Ct. 1 2 0 8 , i s  c i ted ( Roya l  Soc i e ty of 

5 In the matter of r an al leged negle c ted 
child , Di s tri ct Cour t  Ac ti on No. 1 6 2 4 2 5 , Judi ci a l  Di stri ct 
of  Edm onton . 
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Hea l th Journa l , Vo l .  9 3 , N o . 1 ,  Feb . 19 7 3 ) as authori ty 

for the p rop os i ti on that the Un ited S tate s Sup reme Court 

he ld th at an unmarri ed fa ther is enti tled to the s ame 

rights as  a fathe r o f  chi ld ren born in a l e gal marri age , 

in p roceed ings which wou ld re sult in the guard i an ship 

o f  the chi ld ren be ing tran s ferred to s ome ot her p e r s on . 

The I l lino i s  l aw p rovid e s  unique proceed ings to 

c i rcumven t  ne gle ct p roceed ings , which enab le the S tate 

to remove the chi ldren f rom the putative f ather wi thout 

the need of  proving un f i tne s s  in law , be cause it i s  

p re s umed a t  law that upon the d eath o f  the unmarried 

mother there i s  no fit p arent to as sume custody . The 

court he ld tha t  the Due P roce s s  Clause of the Con s ti tution 

requi red that the father be given a hearing to d e termine 

h i s  unfi tne s s ,  rather than p re suming i t ,  as d id the 

I l linoi s s tatute . 

Although tha t  c a s e i s  ci ted for the p rop o s i ti on 

that equal r i ghts were thereby extended to the puta tive 

fathe r , i t  i s  que s t ioned whe ther the court intend ed to 

achieve thi s res u l t  and whe ther the court , in fac t , d id 

s o . I t  i s  que s tioned whether the court d id no t intend 

to s imp ly re s tri c t  the p re sump tion in the I l l ino i s  s tatute , 

whi ch permitted an ind i s criminate remova l o f  the chi ldren 

from t he putative father in thi s s i tuation without a 

hear ing to inquire whether or not the fitne s s  o f  the 

p utative father and the b e s t  intere s t s  of the chi ld ren 

might warran t the i r  being left where they were . 

I t  i s  s ugge s ted that al though the p rovi s ion s o f  

our Chi ld We l fare Ac t p ermi t the D i re ctor o f  Chi ld We lf are 

to remove a chi ld from the putative f ather or any other 



per s on c aring fo 

under p rop e r  g ur: 

19 7 0 ,  c .  45 , s .. 

2 4  

:1e child b ec ause t he . ch i ld i s  not 

ian s hip ( The Chi ld Wel fare Act , R . S . A . 

( e ) ( xiv) ) ,  i f  the c hi ld w ere ind i s -

criminat e ly rem" e d  from s ome unrelat ed person the 

he aring w ou ld s 1 1  have to b e  conducted under s e ct ion 

18 of The Chi ld We l fa re Act to det e rmine whether the 

chi ld is a neglected chi ld . It i s  s uggest e d  that t he 

rel at ion ship o f  the p ut at i ve father t o  h i s  chi ldren w a s  not 

the crite r i a  for the deci s i on i n  the Stanely v .  Illinois 

case but ,  rather ,  it w as the fact t hat a he aring had not 

been conduct e d  t o  determine h i s  f itne s s  a s  a p ar ent . 

A furt he r  ambi guity i s  creat e d  by s e ct ion 3 0  of  

t he Act w h i ch enable s a "p arent11 t o  s urrender cust ody o f  

the chi ld for t he p urp o s e  o f  adopt i on . It i s  imp l i cit in 

thi s s e ct i on t hat the p ut at ive f ather w ho is a "p arent "  

(White v .  Barrett3 supra) has t he r ight o f  s urrender as  

doe s a step -p arent , notw ith st anding t hat neither one of them 

are , w it hout more , legal guardi ans o f  the child . 

Thes e  ambiguit ie s  are even more p e rp lexing in the 

l ight o f  s e ct i on 3 1  w h i ch cl e arly grasp s  t he c oncept of 

guardian s h ip and the fact t hat upon an orde r  of w ardship , 

it i s  not t he "p arenth ood "  t hat i s  be ing s usp ended , but 

t he " guardian ship " that i s  s usp ended and trans ferred t o  

·the D i rector o f  Chi l d  We l fare . 

Part 3 o f  t he Act re st ri ct s  t he right t o  cons ent 

t o  an adopti on to the " guardian s "  o f  t he chi l d . The 

unfort un at e  re sult so far as t he p ut ative f at he r  i s  

conce rned i s  t hat it i s  �n like ly he w i l l  b e  not i fi e d  o f  

�dopti on p ro ceeding s , hi s con s ent being unne ces s a ry . 

How ever to requi re otherw i se , t hat i s  t o  enab le t he 

p ut at i ve father t o  con sent t o  an ad opti on in the s ame 
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w ay that he c an now voluntar� ly s urrender the child w ou l d  

b e  a s e r ious ab rogati on o f  the mo the r ' s  righ ts .  I t  i s  

sugge s ted that i f  the p ut ative f ather h a s  acknow ledged the 

chi ld , or has b een dec lared the father by a court o f  competent 

j uri s di cti on , e i ther on hi s own app l i cation or on that o f  

s ome other p e rson , that h i s  con s ent t o  adop ti on should be 

a p rerequi s ite as  he s hould b e  in the s ame p o s i t ion as  any 

other guardian vis-a-vis hi s chi ld . 

The decis i on o f  the Ontario Court o f  App e a l  in the 

c a s e  Re LyttZe, 5 R . F . L .  6 ,  held that the fathe r w as 

entitled to noti fication o f  a l l  p ro ceedings resp e cting the 

adop tion. I t  s hould b e  noted how ever that the Ontario 

Act ,  R . S . O . 19 70 , c .  645 , s .  7 3 , require s that the 

c on s ent of the f ather o f  the i lle gi t imate chi ld to i ts 

adop ti on w here the chi ld live s  w i th and i s  mai nt a ined 

b y  the fathe r , and thus not w iths tanding that the fa ther 

w as not p re sently l i ving w ith and main tain ing the chi l d  the 

fact that he had done so for thi rteen m onths w as undoub tedly 

mos t  p e r s uas ive. 

The case a l s o  depended on the de fini tion o f  the 

w ord "p aren t "  w hi ch i s  de fine d in the Ontari o Act i n  s .  

2 0 ( 1 )  ( e ) as " • • •  a p e r s on who i s  under a legal duty to 

p rovide for a child , or a gua rdi an or a p e r s on s t anding 

in Zoao parentis to a chi l d . "  The Act a l s o  requires that 

a j udge in a w ardship he aring s ha ll be sati s fi ed that the 

"p arent"  shall have had reasonab le notice o f  a hearing . In 

an app e a l  to the Sup reme Court of Can ada , Laskin J .  he ld 

that the putative f ather 
.
w as entitled to noti ce of  the 

w ardship p ro ceedin g s  in the fi r s t ins t ance e i ther b e cause 

he fe ll  w i thin the de finiti on o f  "parent "  or  a 1 1matter of 
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c ommon l aw enti tlement " .  W i th a l l  due resp e c t  it i s  

s ugge s ted that the p utative f ather h ad ab s olutely no 

common law enti tlement .  Pre s umab ly he doe s  fa l l  w ithin 

the de finition of p arent as Laskin J .  s ugge s ted . S i nce 

our Act con tains no s imi l ar defini ti on o f  "p arent " and 

i f  Laskin J .  w as indeed incorrect i n  re ferring to the 

puta ti ve father' s  n cornmon law enti tlement " i t  follow s  

thatt he Lyttle cas e has l ittle app l i cab i l i ty to the 

law of Alb e rt a . 

I f ,  how eve r , the Lyttle case c an b e  interp reted 

as interp re ting the w or d  "p aren t "  to include an intere s te d  

p utative father even w i thout re ference t o  the s tatutory 

de fini tion (whi ch w as prob ab ly b road enough to in c lude 

him under the Ont ario Act) th an i t  vJ'oul d  fo l l ow that 

s e ction 19 of our Chi ld Wel fare Act w i l l  requi re that noti ce 

of w ardship p ro ceedings w il l  have to be s e rved on the 

p utative f ather. 

The F ami ly Court Act , R . S . Ae 19 7 0, c .  1 3 3  

The F ami ly court Act i s  relevant to a con s ideration 

of the pos i tion of the i l legitimate chi ld . Thi s Act 

p re s cr ib e s  the j ur i sdiction o f  a Fami ly Court j udge to make 

maintenance orde r s  for des erted w i ve s  and fami l i e s  under 

s e ction 2 7  of the D ome s ti c  Re l at ions Act , w hi ch doe s not 

l en d  i tse l f  to any interp re tati on to in c lude an order for 

maintenance o f  the i llegi timate child ( s e ction 4 ( 1 ) ( a ) ) . 

The F ami ly Court j udge doe s  have j uri sdi ction to 

ente rt ain maintenance ord.ers  made in a re cip roc ating st ate 

under the Rec ip rocal Enforcement of Ma intenance Orders _ 

Act , wh ich c an inc lude maintenance orders for i l legi timate 

chi ldren ( s e c tion 4 (1 ) ( b ) , Ross v .  Polak ( 19 7 1 )  2 W�W.R. 

2 4 1 .  
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�u risdi ct i on re sp e c ting cha rg e s  a ga i n s t  a dult p er son s  

under the S choo l  A c t  f o r  fa i lure to ca us e the chi ld to 

a ttend s chool may a ls o  extend to the paren t  of the i lle­

gi tima te chi ld in view of the broa d interp reta ti on of the 

w ord " pa rent" which , under the S choo l Act ,  includes a 

p e r s on s tanding in loco parentis. 

Ju ri sdicti on i s  a l s o  con ferred w ith rega rd to Pa rt 2 

o f  the Chi ld We l fa re Act ,  whi ch may a ls o  include for s ome 

purp o s e s  the pa rents and i l legitima te chi l dren ; and j ur i s ­

di ction i s  con ferred w i th re sp e c t  t o  the p rovi s ion s o f  

s ection 19 7 o f  the Crimina l  Code , whi ch imp o s e s  l iab i l i ty 

on a pers on a s  hea d  o f  a fami ly to p rovi de nece s sa ri e s  

o f  l ife f o r  a chi ld under the age o f  s i xteen , whi ch s ec tion 

ca n be interprete d  a s  extending to the i llegima te chi ld . 

The j urisdi cti on which i s  con ferre d  w ith re spect to 

cha rge s of common a s sa ul t  w here a " pa rent a s sa ul t s  a chi ld " 

( se c·t i on 4 ( 1 )  ( f) )  may n ot , however, include a s sa ult s on 

the i llegi timate chi ld b e ca us e  of  the q ue s tionab le inte r­

preta ti on o f  the tv ords "pa rent" and " chi ld " .. 

S e ction 1 0  o f  the Fami ly Court Act whi ch dea ls w ith 

the j ur i s di ction o f  the court over a n  appli ca tion o f  custody 

re spe cting an i ll e gi tima te chi ld ha s b e en the s ub j e c t  o f  

recent li ti ga ti on . 

In an unreported Fami ly Court deci s i on WensZey Ve 

Orchard in the Edmonton Fami ly Court , Hew i tt , J. he ld tha t  

s e ction 1 0  wa s l imi ted to app l i ca ti on s  for cus tody b e tw een 

law ful pa rents of a chi l d . He s ta ted: 



S e ct i on 10 s tates that where p a rents o f  
a child a re in f a c t  l iving ap art from 
one another and where there i s  a di spute 
of cus tody or acce s s to the chi l d , an app l i ­
cati on and order may b e  made regarding the 
cus tody or acce s s  to the chi ld . I t  goe s  
without s ay ing that The Fami ly Court Ac t 
mus t be inte rp re ted in the light o f  other 
l e gi s lation and , in p articular , to The 
D ome s ti c  Re lations Act. The Fami ly Court 
Act i s  cle arly des i gned to o f fe r  pr otection 
of s ome sort to chi ldren . It is a matter 
b eyond dispute that too often whe re p arents 
are married and l iving ap art , they b egin 
to feud and fight over the chi ldren. To 
o f fe r  e i ther p arent or chi l d  s ome soluti on 
to the s quabb le invo lving custody or acce s s  
to the child , the p rovi s ions o f  s e ct i on 10 
were imp lemented . I t  o f fere d  a relative ly 
i nexpen s ive s o lu ti on to s uch a p rob l em .  The 
fact that s ecti on 1 0  re fer s  to p arents living 
ap art clearly indi cates the need for p arents 
to l ive together for a s ub s tanti al period . 

2 8  

In  HoZdsworth v .  HoZdsworth, B owke r  J .  again held tha t  the 

p rovis ion s o f  se ction 10 are limit ed to " the l aw ful p arent " 

and tha t  the mother a s  s o le legal guardian o f  the child i s  

s o le ly enti tled to its cus tody . 

In White v .  Barrett in the Calgary Family Court , Litsky J .  

· he ld that the lack o f  de fini tion o f  " chi ld or p arent " would 

enab le the court to app ly a b ro ade r de f ini tion b a sed in 

equity . Litsky J .  reasoned that the Fami ly Court can app ly 

equitab le j uri sdiction . Thi s  j udgment was uphe ld b y  

S inclair J .  ( 9  R . F . L . 1 4) o n  app e a l  and o n  app e a l  to the 

Appel l ate D i vi s i on of the S up reme Court Clement J .  in a 

di s s enting j udgment he l d  that a p utative father i s  in 

A lb er t a  des ti tute of legal right s  at common law wi th 

re spect to hi s i l legitimate chi l d , although the mother ' s  

common law r i ght to custo dy i s  pre served i n  sec tion 3 9  o f  

The D omes ti c  Relat ions Act whi ch names her as  the s ole legal 
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guardi an . Clement J .  was unab l e  to understand how an 

app li cation for cus tody could ari s e  between the mother 

who i s  solely entitled to cus tody and the father who has 

no rights to cus tody whatsoever . Thus , he re j e c te d  the 

p utative f ather ' s  c l aim bec ause of h i s  l ack o f  s tatus . 

The rea soning o f  r.1 cDermi d J. whi ch was conc urre d 

i n  by Allen J .  a ccepted the argument that the word " chi l d "  

i n  l egi s lative enac tment s  inc lude s a n  " i l legi timate chi ld" .  

However, a lthough the maj ori ty opinion uphe ld the dec i s ion 

o f  Li tsky J. wi th re spe ct to his  j uri sdi c tion to entert a in 

an appl ication for acce s s  on the bas i s  o f  the interpretation 

o f  the '\vord " child" , the court exp re s s e s  s ome doubt a s  to 

the j uri sdi ction of the Fami ly C ourt to ente rtain an app l i ­

cation f o r  custody , in view o f  the provi s ion s  o f  s e ction 39 

o f  The Dome s ti c  Rel ations Act .  

Nei ther the Tri a l  Divi s i on j udgment nor that o f  the 

Appe l late Divi s i on made any determination as to the exerc i s e  

o f  equitable j ur i s di ction i n  the Fami ly Court . I t  s hould be 

remembered tha t  Mi lvain J .  i n  McGee v. WaZdern & Cunningham 

4 R . F . L. 17 a t  p age 2 4 , s tated that a l l  courts now enj oy 

. equi tab le j uri s diction , whi ch has  y e t  gone unchallenged .  

I t  s houl d  a l s o  be note d  that the de ci s ion o f  the 

Court o f  Appeal in the White v .  Barrett c as e  c an perhaps 

be j us t i fied on the argument that the p rovi s i on s  o f  s e ction 

10 (1) ( a )  appear to give the court the r ight to make an order 

of acce s s  11 to any other person " , so that even apart from 

the e f forts o f  the courts to extend the de finition o f  

" p aren t "  
.
to the putative father ,  the court ' s  j uri s di ction 

to gran t  him acce s s  a s  " any o ther person "  i s  quite c lear . 
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The White v .  Barrett cas e  i s  di s appointing in thi s 

l ight because i t  ha s dec i de d  on ly that the putativ e  

fathe r may b e  c l as s i fi e d  as  a " parent " but neve r the le s s  

thi s c la s s i fi cation doe s not confer any rights upon him , 

a s  the p rovi s ions o f  s ection 79 o f  The Domes ti c  Re l a ti on s  

Act r emai n s  to b e  con s i dered, and i t  w ould appear tha t  the 

mother may s ti l l  be con s idered as b eing enti tled to the 

s ol e  legal cus to dy of the i l legi timate chi ld . 

I t  i s  s ubmit te d  that the common l aw right o f  the 

mother to cus tody of ·t he i l legi t imate chi ld i s  given the 

s ame pro tec;_ ion as that of the father of the l egi t imate 

chi ld under <:(� common law and ,  thus , the p rinc ip l e  of 

Re Agar-Ell- (1883) 24 Ch . D. 317. How eve r , i t  i s  a l s o  

s ubmitted t1 t he i l legi timate chi ld i s  equa l ly enti tled to 

the prote c ti o f  the equi table j ur i sdiction o f  the 

S upreme Court �o the s ame extent as a legitimate chi ld 

and that i n  the exe rci s e  of that equi table j ur i s di c tion, 

the S upreme Court has the r i ght to remove the custody from 

the mother i f  t he be s t  inte re s t s  o f  the chi ld demand i t  and 

p lace the chil d  w i th w homever the court p le as e s . Thi s  may 

be the gran dmothe r
6 

or it may be the p utative father 7 
but 

i n  e i ther case it is not becau s e  of a p arti cular legal 

s t atus of e i ther the grandm other or the putative father--

it is be caus e in the exe r c i s e  o f  equitab le j uri s dicti on 

the court can aw ard cus tody o r  acce s s , a s  the bes t  in terests  

o f  the chi ld may requi re, and there are no res traints 

upon the court ' s  j uri s di ction in this regard . Thus , i t  i s  

s ubmitted that th e re cent l ine o f  c a s e s, w hi ch i t  has been 

6 
Hague v .  Burrell 11971] 15 D . L . R. (3d) 129 (C . A .O . 

7Misfeldt v .  Chowen {1973) 2 W . W . R . 551. 



31 

s uggested accord a new s ta tus to the father of the i lle­

gi timate chi ld , a re not , in fac t ,  c re ating a new s tatus 

for him but are s imp ly exer ci s in g  the equi table j uri s diction 

that permits the c ourt to award custody to him , in the s ame 

manner that the court mi ght have awarded the cus tody to the 

gran dmother or to a fos ter p arent i f  i t  was sati s fied that 

the mother had s o  conducted hers e l f  to warrant the court ' s  

inte rfe rence wi th her common law r i ghts . I t  i s  s ugg e s ted 

tha t i f  the mo ther in t he c a se of MisfeZdt v. Chowen� supra� 

had not compromis ed her pos i tion by l iving with a man 

accus ed o f  sexual re lation s  with her daughter , the court 

wou l d  hot have interfered w i th her c u s tody .  I f  the mother 

had not s o  conduct e d  her s e l f  to warrant the court ' s  inter­

ference , it i s  s ugge s te d  that the putative father would 

have b een g iven no re cogni tion and it  is  q ue s tion ab le 

whe ther the court would have he ld that he had any statu s  

t o  m ake a n  app l ic ation in that cas e , unle s s the putative 

father ha d by s ome other means been given equal s ta tu s  

with the mother . 

At comm on l aw the r i ghts o f  a p utative father who i s  

i n  l awfu l  cus tody o f  the chi ld wi l l  b e  p ro te c ted by the 

court (R. v .  Cornforth (1742} 2 Str a . 1162), but it doe s 

not fol low that he has a right to the cus tody of the child 

( Ha l sbury , Bastardym Vol. 3, p .  109 at p.  192). 

I t  i s  this wri ter ' s  op inion that the cour t  in the 

White v .  Barrett c a s e  did not con s i der whether the Fami ly 

Court could exerci se equitable j uri s di c tion and i t  i s  

s ugges te d  that unti l that matte r has been cons i dere d  th a t  

the Fami ly Court i s  bound by the l imitation s impos e d  upon 

i t  by the l e gi s lation and i s  not at l iberty to make awards 
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o f  cus tody in the bes t  intere st s  o f  the chi ld , whi c h  

mi ght b e  suf ficient to enab le the court to make a n  award 

o f  cus tody or acce s s  to a putative father . 

S choo l Act 

The S chool Act ,  R . S . A. 1970, c .  329, de fine s 

" parent " i n  s e ction (2) ( i ) as  includ ing " a  guardian o f  a 

chi l d  or pers on s tanding in loaus parentis". Thus the 

father of the i l legi timate may be deeme d to be a p arent 

unde r that Act i f  he i s  living wi th and s upporting the 

chil d  and a s  such may be re spon s ib le for ensuring the 

chi ld ' s  comp li ance wi th s choo l  a ttend ance requirements 

{ S chool Act , R. S . A. 1970, c. 329, s. 171) . 

The Crimina l  In j ur i e s  Compen sation Act , R . S . A. 1970, 

c .  75, de fines chi ld: 

2 (1) { b ) inc lude s  an i llegitimate 
chi ld 

" Dependant"  is de fined as 

• • •  a spous e , chil d  or othe r re lative 
of a deceas e d  vi ctim who was , in whole 
or i n  p art , dep endent upon the i ncome 
of the victim at the time of hi s death 
and inc lud e s  a chi ld o f  the vic tim 
born a fter h i s  death . 

The Fata l  Ac cidents Act , R . S . A . 1970, c .  138, 

a l so defines chi ld as including an i llegi timate chi l d .  The 

Act requi res nei ther an acknowledgement o f  the chi ld nor a 

dec larati
'
on of patern i ty to e stab l i s h  the re lation s hip o f  

the i l legitimate c h i l d  with i ts fathe r . 
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Maintenance o f  the T llegi timate Chi ld 

The Maintenance and Recovery Act , R. S. 19 7 0 , c .  233, 

pres cribe s the procedure to b e  followed by either the 

mother o f  the i l legitimate chi l d  or s omeone on her beha lf 

to obtain a court dec l ar ation o f  p atern i ty . The appl i c ation 

for thi s  o rder to be made by any o f  the fol lowing : 

7 .  ( c )  " mothe r "  means 

{ i ) a s ingle woman who has been del i ve red 
of a chi ld o r  who is pregn an t  and 
l ikely to be de l i vered of a chi ld or 
who was pregn ant and the pregn an cy 
terminated without the bi rth o f  a 
chi l d, or 

{ ii )  a wi dow who 

(A)  has been de livered o f  a chi l d , or 

{ B )  is  pregn ant and l ik e ly to be 
de l ivered of a chi ld , 

1 2  months or more after the dea th o f  
her husb and , o r  

( i i i ) a married woman l ivin g  apart f rom her 
husband who 

{ A) has been del ivered o f  a chi ld , o r  

( B )  i s  pregn an t  and l ike ly t o  b e  
de li ve red o f  a chi ld , 

1 2  months or more after sh e ceas ed 
cohabiting wi th her husband , or 

( iv )  a woman men ti one d  in s ubclau s e  ( i ) , 
{ i i ) or ( i i i )  who has married or 
re s umed cohab i tati on wi th her hus band , 
and 

(A) who may make a comp laint or continue 
proceedings pursuant to s ection 1 4 , 
s ub s e c ti on (3), o r  



( B )  who incurred the expens e s  
mentioned in s e ction 21, 
s ub s e ction (1) , c l ause ( a )  
and who marri e d  or re s umed 
cohab i ta ti on wi th her husband 
before the making o f  an order 
or the entering into of an 
agreement ,  

or  

34 

(v)  a married woman who has been de livered 
of a chi ld , 

( A )  where a per s on other than her 
husband admi t s  that he is the 
father of the chi ld , o r  

( B ) where a c ourt h a s  found that 
the woman ' s  husb and is not the 
father of the chi l d ;  

The Act i s  c on ce rned primari ly t o  e s tab l i s h  the 

identi ty of the p utative father for the purpose o f  obtaining 

a maintenance order agains t him . The order under this Act 

creates re spon s ibi liti e s  on the putative father but p rovide s  

no correspon ding ri ghts . Thes e  p ro ceedings are viewe d 

as  c ivi l proceedings ;
8 

the al leged father i s  s e rved wi th 

a s ummons ( se ction 15) and he may be arre s te d  for fai lure 

to appear ; the app l i cation may be di rected to the D i re ctor 

o f  M�intenance and Recovery who takes s uch a cti on as  s eems 

fi t to him ( s ection 9) ; although the comp l aint may be made 

by the mother or next friend or guardian o f  the chi ld ( O ' Rourke 

v.  Campb eZZ (1887) 13 O . R . 563) , the Dire ctor mus t  be 

noti fi ed ( s e c ti on 13 ( 4) ) ; and the D i rector has the right 

8
Davis v .  Feinstein (1915) 8 W . W . R .  100 3 ; PachoZko 

v. Kishko [1 939 ] 3 W . W . R .  317 ; DoyZe v. Nevers (1965) 

55 D .  L .  R.  { 2 d )  383. 
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to inte rvene and appear . The s e  ri ghts on the p art o f  the 

Director are pres umab ly b a s e d  on the premis e  that the 

i l le gi timate chi ld i s  l ike ly to b e come a pub l i c  charge 

(Ove rseers of Poor v .  Davidson (1882) 16 N . S . R. 58) ; 

a time limi t  i s  pre s cribed for making the compl aint 

( s ection 14 (1) ) ; after hearing the comp laint the court 

may make an order dec laring the fathe r to b e  the putative 

fathe r , or dec l aring that a numb er o f  person s  who could 

have c aused the pre gnancy to be the f ather for the purpos e s  

o f  that part ; the Act enab le s  a father t o  s i gn a n  agreemen t 

to p ay the mother ' s  expen s e s  and chi l d ' s  mai ntenance i f  he 

admi ts that he cause d  or pos sib ly c aus ed the pregnan cy of 

the mother ( se ction 10 (11) ) . 

The order o f  maintenan ce vari e s  from that agains t 

the father o f  a legi timate chi l d  in that the order 

te rminate s upon the marriage o f  the mother where the 

chi ld i s  in her custody , or upon the mother ' s  re s umption 

o f  cohab itation wi th her husb and , although app l i c ation c an 

b e  made to reins tate the orde r  a fter e i ther event . I t  

varie s a s  we ll i n  the fac t  that the order may provide for 

. e xpens e s  for the main tenance o f  the mothe r  during the p eriod 

j us t  prior to and at the time o f  and s hortly a f te r  the 

de l i very o f  the chi ld ( in thi s re spe c t  the mother o f  the 

i l legi timate chi ld s tands in a b etter pos i ti on than the 

mo ther of the legi timate chi ld ) - -under the p r ovi sions o f  

s e c ti on 27 o f  the Dome s ti c  Re lations Ac t .  The Act a l s o  

c l early provide s that the order extends unti l the child 

a ttains the age o f  16 or 18 i f  a ttending s choo l  o r  unab le 

to e arn a living ; the order may p rovide for a r e troactive 

p ayment ( again p lacing the mother of an i l le g i t imate chil d  

i n  a b e tter p o s i tion than the mothe r o f  a leg i timate chi l d  

under the provis ion o f  the Dome sti c Relation s  Act )  . The 
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order o r  the agreement may b e  regi s te re d  i n  the Land 

Titles  O f f i ce to bind the e s tate o f  the putative fathe r , 

whi ch again i s  a right denied to the mother o f  the 

legitimate chi ld .  

The enforcement o f  the order or the agreement i s  

re s tri cted to the Di s tri c t  Court ( se ction 5 9 ( a ) ) and the 

app l i ca ti on for en forcement is re s t r icted to the Direc tor 

of  Chi ld We l fare . 

The di s tinc tion between the procedure whi ch mus t  

b e  followed i n  Alb erta t o  obtain a fi liation order and 

s ome o f  the other province s i s  a s  f o l lows : The Bri t i s h  

Columbia F ami ly Re lations Act ,  S . B . C . 1 9 7 2 , c .  20, p rovide s  

i n  s e c ti on 1 6  that every p arent i s  l i ab le t o  s upport and 

maintain hi s chi ldren . " Ch i l d "  is de fined a s  fo l low s : 

( a )  " chi ld means a chi ld , whe ther legi timate 
or i llegitimate , under the age of nineteen 
years , ·  and include s 

( i )  a chi ld o f  a woman who be come s the 
wi fe of a man who , for a p e riod o f  
not les s  than one y e ar during the 
marri age , contribute s to the s upport 
and maintenan ce of the chi ld ; 

( i i ) a chi l d  o f  a man who b e comes the 
husband of a woman who , for a 
period o f  not le s s  than one year 
during the marri age , con tributes to 
the s upport and maintenan ce of the 
chi l d ; 

( i i i ) a child who i s , du�ing wedlock , 

(A ) born to a wife , but not f athe red 
by her hus ban d ; or 

( B )  fathered by a husband , but not born 
to hi s wi fe , where the husband 
referred to i n  s ub-paragraph (A ) , 
or the wi fe re ferred to in s ub-paragraph 



( B ) , as the case may b e , con­
tributes to the s upport and 
maintenance of the chi ld for 
a period of not le s s  than one 
year during the marri age ; 

( iv )  a chi ld o f  a man and a woman who , 
not being married to e ach o ther , 
lived together a s  husband and wi fe 
for a p e ri od of not l e s s than two 
years , where an app l i c a tion under 
thi s  part is made on beha l f  o f  the 
chi l d  not more than one year from 
the date the man and woman ce a s ed 
l iving together a s  hus b and and 
wi fe ; 

( v) where a man and woman , not be ing 
married to each o ther , live toge ther 
a s  husband and wi fe for a period o f  
not le s s  than two y e a r s  and , f o r  a 
period o f  not les s  than one ye ar 
dur ing that two year period . 

( A )  the man contribute s to the 
s upport and maintenan ce o f  a 
chi ld born o f  a woman be fore 
or during the period they 
lived together ; or 

( B )  the woman contribute s to the 
s upport and maintenan ce o f  a 
chi ld o f  a man born be fore or 
during the p eriod they live d  
together , 
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that chi ld ,  where an app l i c a ti on under 
thi s part i s  made on behal f  of the 
c hi l d  not more than one year from the 
date 

( C )  the man and woman ceased l iving 
together as husband and wife ; or 

( D )  the · man re ferred to in s ub-paragrap h  
( A )  or the woman r e fe rred t o  in s ub­

paragraph ( B ) , as the c a s e  may be , 
l a s t  contributed to the s upport and 
maintenance o f  the chi ld , 
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Notwiths tanding thi s enli ghtened approach to the maintenance 

of  an i l legi timate chi ld whos e  parents have r e s ided togethe r , 

the Chi ldren o f  Unmarried Parents Act , R . S . B . C .  1 9 6 0 ,  c .  5 2 , 

s ti l l  provides for a f fi li ation orde rs . 

The Manitob a  Wives and Chi ldren ' s  Maintenan ce Act ,  

R . S . M. 1 9 7 0 ,  c .  W- 1 7 0 ,  p rovi de s  i n  s e c ti on 6 that a woman 

who has cohabi tate d  wi th a man for a year and he has 

fathered the chi ld may app ly for a maintenan ce order in 

the s ame manne r a s  the mother of the legitimate chi ld . 

The Chi l d  We lfare Act ,  R . S . M . 1 9 7 0 ,  c .  C- 8 0 , p rovides for 

f i l i ati on o rders in Part I I I . 

S imi l ar p rovi s i on s  are found in the Saskatchewan 

l egi slation in that De s e rted Wive ' s  and Chi ld ren ' s  

Maintenance Act , R . S . S .  1 9 6 5 , c .  3 4 1 ,  whi ch de f ine s 

" ch i l d "  a s  including the chi ld o f  a man and woman who 

have cohab i t ated for at le as t one y e ar , notwiths tanding 

that f i li ation proceedings may be undertaken under the 

Child We l fare Act ,  R . S . S .  l 9 6 5 , c .  2 6 8 .  

I n  New Z e a l and three di f ferent Act s  de al with 

the put ative father ' s  re lation s hip to hi s chi ld for d i f ferent 

purp o se s . The Guardi ans hip Act deems the putative father 

to be guardian of the chi ld i f  he and the mother were living 

toge ther at the time of the chi ld ' s  birth whi ch would cre a te 

equa l ri ghts in the father , whi ch would otheiwi s e  be 

exerc i sed on ly by the mother . The S tatus o f  Chi ldren ' s  

Act deems that the putative father to be the father o f  the 

chi ld for a l l  purp o s e s  o f  the law o f  New Zealand ( alLhough 

h i s  authority over the chi ld wi l l  be determined by the 

que s t ion of the guardi an ship ) .  The Dome sti c P ro ceedings 

Act 1 96 8  whi ch re fer s  to both legitimate and i l legitimate 
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chi l dren pres cribe s to circumst an ce s i n  which a putative 

father can be made sub j e c t  to a maintenance order : 

( 1 )  Where the court has made a p atern i ty 

o rder again s t  that per s on , e i ther be fore 

or a t  the time o f  making the maintenance 

o rder ; 

( 2 )  Whe re the S up reme Court ·  has dec l ared tha t  

person t o  b e  the f ather o f  the chi ld ;  

( 3 )  Where that person has been dec lared to be 

the father of the chi ld by an orde r made 

in a coun try outs ide New Zealand ; 

(4) Where that pers on has in p ro ceedings be fore 

the court or in wri ting being s i gned by 

him admitting that he i s  the father of 

the chi ld . 

Since the Status o f  Chi ldren Act 1 9 6 9 , No . 1 8 , 

. provide s that the re lat ionship o f  fathe r and chi ld sha l l  

b e  recogni zed i f  a p aterni ty order ha s been made under 

the Dome s ti c  P roceedings Act 1 9 6 8 , it is evident that once 

a f i liation order has been made the relation ship o f  father 

and chi ld i s  e s tabli she d  for a l l  purpos e s  o f  the law o f  

New Zealand . The only matter whi ch wou l d  remain to be 

determined would be the guardian ship of the chi ld ;  s ince 

the fathe r can app ly for guardianship ( Statute s Amendmen t 

Act , 1 9 6 9 ,  s .  3 5 , s .  6A) once the re l ations hip o f  paterni ty 

i s  e stab l i s hed , i t  fol lows that the act o f  app lying for a 

fi liati on order agains t  the put ative f ather could p lace him 

in the s ame pos i ti on as a legitimate f ather . 
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In  England the Guardians h ip o f  Minors Ac t 1 9 7 1 

whi le enab ling the father o f  the i l legitimate to app ly for 

cus tody , spe c i fic a l ly exempts the i l le gi timate chi ld from 

maintenance proce edings under that Act ( sec ti on 1 4 ) . Thus 

in Eng land the correct procedure for a maintenance app li­

c ation respec ting the i l le gi timate chi l d  i s  s ti l l  pres cribe d  

by the Af f i l iation P roceedings Act ,  1 9 5 7 . 

I t  i s  que s ti on able whe ther we c an or s hould continue 

to dis tingui s h  be tween the procedure to be taken for 

maintenance appli cations for the legi timate and the 

i l legitimate chi l d . I t  i s  que stionable whether we should 

c ontinue to view the f i l i a ti on proceedings as 11 puni tive " 

p ro ceedings ( n otwi ths tanding that ·they are civi l proceedings )  

whi ch re s ul t  i n  re spo n s ibi l i ty , but whi ch cre ates no right s . 

I t  i s  s ugge sted that the f ai r  remedy adopted by the New 

Z e aland legi s lation s hould be adopted i n  thi s  province 

wi th the re s u lt that a declaration o f  p aterni ty should 

p ro c ee d  an appli cation for maintenance and that de c laration 

s hould be cons t rued a s  e s tablishi ng the f athe r- chi ld relation­

s hip for a l l  purp o s e s o f  the l aw o f  Alber ta . 

I t  i s  s ugges ted tha t  thereafter the maintenan ce 

proceedings s hould be the s ame for both legi timate and 

i l legitimate chi ldren . 

·The Dome st·i c Re lations Act 

The p rovi s ions of the Dome s ti c  Re l at i on s  Act ,  R . S . A .  

1 9 7 0 , c .  1 1 3 , a re c riti c al to any s tudy o f  the p o s ition o f  

the i llegi timate child i n  Alberta and re ference i s  made i n  

thi s  context to the p aper on guardi ans hip whi ch did examine 

the provi s i on s  of P art 7 of that Act as they re l ate to 

the guardi ans hip of the i l legi timat� chi ld .  
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Part 4 o f  the Act dealing wi th the p ro te ction orders 

exc lude s maintenance orders whi c h  may re l a te to i l legitimate 

chi l dren , in tha t  s ection 2 7  of the Act provides that " a  

married woman " c an make app li cati on for maintenan ce for 

hers e l f , and p rovide s that if the court is s a ti s fi e d  that 

the hus band has neglecte d  to provide maintenan ce for " hi s  

wi fe o r  hi s w i fe and chi ldren " ,  the court may order the 

husband to app e ar . S e c ti on 2 7 ( 5 )  re ferB to a s i tuation in 

which a woman i s  not des erted by a hus band but has in her 

c are " thei r  chi ldren " , and provide s that she may app ly for 

maintenan ce for tho s e  chi ldren . Se ction 2 7 ( 7 )  re fers to 

the s ituati on of a divo rced woman having in her c are 

" legitimate chi ldren of herse l f  and her divorced hus band " ,  

and p rovi de s that s he may in that s i tuati on app ly for a 

main tenance order i f  the divorce - court made no order o f  

maintenance f o r  the chil dren . 

The imp l ication throughout that p art o f  the Ac t i s  

that i t  i s  res tricte d  t o  the app l i cation for maintenance 

a s  they may re late to the legitimate chi ldren . 

The· Maintenance Order Act 

The Maintenance O rder Act ,  R . S . A . 1 9 7 0 ,  c .  2 2 2 , whi ch 

introduce s the old poor l aws o f  Eng l and to p rovi n c i a l  leg i s ­

lation , b y  definition excludes the i l le g i timate chi ld ( The 

Maintenance Order Act , s up ra , s ecti on 2 ( a ) ) .  Thu s , although 

the putative father might be he ld criminal ly l i ab le for 

fai1ure to provide ne ce s s ar i e s  of l i fe to hi s c hi l d  unde r  

the age of s ixte en yea r s  ( Crimina l  Code 1 9 5 3- 5 4 , c .  5 1 ,  

s .  1 9 7 ) , in Alberta , th� p utative f ather i s  not under any 

·provinci al respons i b i l i ty to s upport his  i l legi timate 
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chi ld unl es s  he i s  the s ub j e ct o f  an order o r  agreement 

unde r the Maintenan ce and Recove ry Act { R. S . A. 1 9 7 0 , c .  2 2 3 ) . 

The Change of Name Act 

The Change o f  Name Act ,  R . S . A . 1 9 7 0 , c .  4 1 , re s tric ts 

appl i c ati ons to change e i ther the s urname o r  given name 

o f  the i llegi timate chi l d  to the mother but re s tri cts her 

r i ght to change the s urname of a chi ld to that of her 

maiden s urname , wi th the result that in the event that 

the unmarried mother marrie s  and w i s he s  to change the n ame 

o f  her chi l d  to that of her mar rie d  name , she is unabl e  to 

do s o  under thi s  Act but mus t  p ro ceed to institute adoption 

p ro ceedings with her husband to enab le the chi ld to adopt 

the husband ' s  name . Recommendation for amendment s to thi s 

Act are b eing made to the 1 9 7 3  F a ll Legi s lature . 

The Vi tal S tati s t i c s  Act 

The Vital S ta t i s t i c s  Act ,  R . S . A .  1 9 7 0 , c .  3 8 4 , 

p rovides that the regi stration o f  the bi rth o f  the i l legi­

timate chi ld s ha l l  s how the s urn ame o f  the mother as  the 

s urname o f  the chi ld and no p arti culars a s  to the father 

s ha l l  be g iven . Howeve r , s ecti on 4 ( 8 )  p rovi de s  that the 

chi l d  may be regi s tered in the n ame o f  the father , i f  a 

person a cknowledging himse l f  to be the father j ointly s o  

reque s t s  with the mother . Thus , the chi ld can a cquire the 

n ame o f  the father but only wi th h i s  consent and cannot 

apparently obtain the name of the father even if the court 

has de c lare d  him to be the f ather for the p urpos e s  of  the 

Maintenance and Re covery Act .  Un les s the father appears with 

the mothe r  to cons ent to thi s regi s trati on , e i ther at the 

t ime of b irth or at a date s ubs equent the reto , the p rovi s ions 
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of the Change of Name Act, section 11(2), would prohibit 

the child from acquiring the name of the putative father by 

way of a change of surname. However, although the Vital 

Statistics Act requires the father's consent to the regis­

tration in his name in the first instance, the Change of 

Name Act would apparently permit the mother to apply to 

change the child's name to her maiden surname, even without 

the putative father's consent. 

ANNE H. RUSSELL 
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