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Npvember 1 ,  19 7 3  

DECLARATIONS OF STATUS 

INTRODUCTION 

Rights and privileges before the law are frequently 
determined with reference to marital or filial status . *  
In most cases one' s status is more or less self-evident, 
or at worst one is presumed, on the basis of certain 
well defined indications, to have a given status. Rarely 
does one' s status become a matter of dispute but when 
it does, it is necessary that the law provide a proper 
forum for the challenge to be met . The purpose of this 
paper is to examine the possibility and desirability 
of using declarations of status in independent proceedings 
to determine these important questions of marital or 
filial status. 

PART I: 

DECLARATIONS OF STATUS IN ENGLAND 

-------

The power, in England, to grant declarations in 
family matters stems from two sources: (1) enabling statute 
and ( 2 )  the inherent jurisdiction of the court. To see 
how this dichotomy emerged it is useful to review briefly 
.the early history and development of declaratory judgments 
in family matters. Joseph Jackson, in Formati on and 

Annu lme nt of Marri age (2nd ed . )  pp .. 8 8 ,  89  spell� it out 
nicely: 

*The word filial is here used after some considerable 
thought . In this context it is more common to speak only 
of declarations of legitimacy or legitimization, but it is 
felt that the adjective filial encompasses not only those 
d�clarations but also any others which might logically be 
considered in conjunction with the status of a child in . ·;. 

relation to his parents. 



Declaratory judgments 

The Courts of Scotland had granted 
mere declarations (l'declarators") since 
about the middle of the 16th century, and 
the absence in English law of the general 
right to grant a declaratory judgment 
was criticised.4 The Chancery Act, 1850, 
sometimes called the Special Case or Sir 
George Turner's Act, provided that persons 
interested in any question as to the 
construction of any Act of Parliament or 
of written instruments, or as to the 
title or evidence of title to any real 
or personal estate, or as to certain 
other questions specified thereon would 
be able to concur in stating such question 
in the form of a special case for the 
opinion of the Court of Chancery, which might 

2·· 

· declare its opinion thereon, without 
proceeding to administer any relief conse
quent upon such declaration. The Court of 
Chancery Procedure Act 1852, 5 provided: 

" 

"No suit in the said Court shall be open 
to objection on the ground that a merely 
declaratory decree or order is sought 
thereby, and it shall be lawful for the 
Court to make binding declarations of 
right without granting consequential relief." 
The Act of 1 852 did not limit the power to· 
grant declaratory decrees or orders to 
certain specific questions, and it did not 
require the parties to the proceedings to 
concur in stating a special case. However, 
the section was interpreted somewhat narrowly, 
in that it was said that the form of the 
section implied "that there is a consequential 
relief which might be granted in each case 
when the ·right has been so declared; but · 

that the parties are not to be compelled to 

4
Mansfi e l d v .  Stewart (1 846) , 5 Bell . Se. App. 

139, 16 0, per Lord Brougham . 

5
1s & 16 Vict . ,  c .  86, section SO. 

'\• 



ask for that relief, and they may satisfy 
themselves by simply asking a declaration 
of right, and not pursuing the matter 
further . " 6 

The first statute which enabled the 
Court to make declarations though no 
consequential relief could be granted . was 
the Legitimacy Declaration Act 1858.7 The 
Supreme Court of Judicature (Consolidation) 
Act 1 873 enabled the declaratory juris
diction of the Court of Chancery to be 
exercised by any of the other Divisions of 
the High Court. Under the Act of 18751 
Rules of the Supreme Court 1883 were made. 
These Rules contained Order 25, r. 5: 
•No action or proceeding shall be open 
to objection, on the ground that a merely 
declaratory judgment or order is sought 
thereby, and the Court may make binding 
declarations of right 'vhether any conse
quential relief is or could be claimed 
or not. " The difference between Order 25, 
r .  5 and s. 50 of the Court of Chancery 
Procedure Act 1852 is the addition of the 
words "whether any consequential relief is 
or could be claimed or not11• The Order 
introduced " an innovation of a very 
important kind11 . 2 

3 

6Rooke v .  Kensington (1856) , 2 K. & J. 753, 761: 
contrast F l e taheP  v. Roge Ps (1853) , 10 Hare,_ App. I, 
13 . 

721 & 2 2  Vict. , c. 9 3: Lord Brougham had failed 
in his endeavour to introduce a general " action of 

.declaration": see A. D. Gibb, " International Law 
of Jurisdiction in England and Scotland" (1926) , 
pp. 1 85-186 . 

1Act of 1 875, s. 17 . 

2see EZZis v .  Duk e of Be dfo rd3 [1899] 1 Ch. 
4 94, 515, per Lindley M.R. ; HaP-Shefi v. HaP-Shefi3 
[1 9 5 3] P. 161, C. A. ; GaPthwaite v_ ... GaPthwaite 

�. I 19 6 4 1 , P • 3 56 , C. A .  ; A Z dPi a h v .  A., - G . _, [ 19 6 8 ] P • · 2 8 1 .  
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The English Law Commission Working Paper No. 4 8 , 

De claPati on s  in Fami ly Mat t e rs (pages 4 to 1 3) , gives us 
the current English position with respect to these two 
sources of power. 

lG Declarations under the Matrimonial 
·caus·es Act: ·1·965·, ·s·. · 39· 

7. Under the Matrimonial Causes Act 1965, 
section 39, the following applications 
for declaration of status may be made: 

' 

(1) Any person who 

(a ) is a British subject or whose 
right to be deemed a British 
subject depends wholly or in 
part on his legitimacy or the 
validity of any marriage, and 

(b) is domiciled in England or 
Northern Ireland or claims any 
real or personal estate in 
England may apply for a decla
ration that 

(i) he is the legitimate child 
of his parents; or 

(ii) his marriage or that of his 
parents or that of his grand
parents was a valid marriage 
(s . 39 (1) ) • 

{2) Any person may apply for a declaration 
that he or his parent or remoter 
ancestor4 has been legitimated under 
the Legitimacy Act 1926 or recognised 
under s. 8 of that Act as legitimated 
(s . 39(2) ) .  

4Ancestor means lineal progenitor (not e.g. , 
. an uncle) : Kn o w  l e s  v. A .  -G.  {1951] P.. 54 . ·�. 



(3) Any person who is domiciled in 
England or Northern Ireland 
or claims real or personal 
estate in England may apply 
for a declaration that he is 
to be deemed a British subject 
(s . 39(4)). 

5 

8. Leaving aside for the present the juris
dictional criteria, S it will be seen that the 
declarations available under section 39 are: 

(1) that the applicant is legitimate; 

( 2 )  that the applicant or any ancestor 
of his has been legitimated; 

(3) that the applicant's marriage or 
that of his parents or of his grand
parents was a valid.marriage; 

(4) that the applicant is a British 
subject . • • • 

2.  Decl�rations under the inherent jurisdiction 
· ·o·f :the· ·c·o·urt 

11. In addition to its powers under the Matrimonial 
Causes Act 1965, section 39, the High Court 
has claimed and exercised power to make 
declarations as to matrimonial status, using 
the procedure of R.S.C. , Order 15, rule 16, 
which provides that: 

No action or other proceeding shall 
be open to objection on the ground 
that a merely declaratory judgment 
or .order is.sought thereby, and the 
Court may make binding declarations 
of right whether or not any conse
quential relief is or could be 
claimed. 

5These differ according to the type of declara-
.. tion sought. · ·I· 
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The rule does no more than make clear 
-��at the rules of court do not prevent 

the exercise of a declaratory jurisdiction: 
it does not create any such jurisdiction 
or specify what declarations are available. 
One must look to the cases to discover the 
nature of the jurisdiction and the declara
tions that a court can make. 

12. Declarations have been made -

(a) that a fofgign decree has validly 
dissolved or annulledl9 a marriage, 

(b) that a foreign divorce20 or nullity2 1  
was not valid in English law . 

It has been held that there is no separate 
power under Order 15, rule 16, to make a 
declaration of legitimacy22 or validity of 
marriage23 and that such declarations must 
be made under section 39; it has also been 
held24 that there is no power under Order 
15, rule 16, to make a declaration of inva
lidity of marriage and that such a declaration 
can be only be means of a decree of nullity. 

lB
Ha�-Shefi v. Ha�-Shefi (No. 1) [ 1953] P. 161, 

C.A.; Wood v. Wo od !1957] P. 254, C . A. ; L e e  v. Lau 
[ 1967] P. 14. 

19
Me�ke� v .  Merke� {1963] P. 2 8 3; A ba te_v . A ba te 

[19 61 ] p. 29 . 

20MaaaZpine v. MaaaZpine  [1958] P. 35; Mi ddZe ton v. 
MiddZe ton [1967] P. 62; Re Mey er [1971] P. 208. 

21 Lep�e v .  L ep�e [1965] p. 5 2, 57. 

22
xnowZe s v. A . -G. [1951] P. 54; A Zd�iah v. A .-G. 

[19 68 ] P. 2 8 1. 

23
ve Gas quet Jame s v. MeakZe nbu�g-Schwe�in [ 19 14] 

P .  53; see fn. 25 below. 

24
xas sim v .  Kas sim [1962] P. 2 24; Co�be t t  v. d��be t t  

{1971] p. 8 3. 



13. Nevertheless, the position is not free 
from doubt as in a number of cases the 
court has entertained applications under 
Ordor 15, rule 16, to declare marriages 
valid or invalid. 

7 

The English Law Commission found the following defects 
in the present law and suggested comprehensive statutory reform. 

1 6. The existing law contains, in our view, 
at least four unsatisfactory features -

(1 ) There is uncertainty as to the type 
of declarations which can be made 
under the inherent jurisdiction 
(paras. 12-13). 

(2) Whereas declarations under section 39 
have "built-in" safeguards, such as 
giving notice to p�rsons who might be 
affected by the declaration, declara
tions under Order 15, rule 16, though 
operating i n  Pem, have no safeguards 
other than the discretionary powers 
of the court. 

(3) The jurisdictional criteria to make 
declarations under section 39 are 
anomalous; for instance, any person 
irrespective of his nationality, domicile 
or residence can apply for a declaration 
that he or any ancestor of his has been 
legitimated by reason of his parent's 
marriage subsequent to his birth and, 
in order to succeed, he must establish 
that his parents' marriage was valid; but 
if that person wants a declaration that 
his parents' marriage was valid and that 
he is legitimate, he must either be a 
British subject or show that his right 
to be a British subject depends on his 
legitimacy or the validity of any marriage 
and, in addition, he must be either domiciled 
in England or Northern Ireland or claim real 

··or person.al estate in England; unless he can 
Bring himself within these jurisdictional 
criteria, there appears to be no power to 

� make a declaration of legitimacy or validity 
of marriage. 

(4 ) It is not possible to state with confidence 
what are the jurisdictional criteria enabling 
the court to make declarations under Order 15, 
rule 16  (para. 14). 



These unsatisfactory features are due 
in part to the outdated complexities 
of the statute (section 39), in part to 
the lack of any principle to guide the 
exercise of the inherent jurisdiction 
"o£the court (Order 15, rule 16) and 
in part to uncertainty as to the true 
relationship between the statutory and 
discretionary powers to grant relief. 
We propose, therefore, that legislative 
proposals should be formulated to take 
the place of the existing hotchpotch of 
statutory and discretionary relief. In 
effect the statute will determine the 
declaratory relief available in matters 
of matrimonial status and legitimacy. 

17. Provisionally, we propose a new statutory 
provision to deal comprehensively with 
declarations as to matrimonial status and 
legitimacy. The statute should specify 
what declarations can be made, their 
effect (i. e. , whether binding in pem or 
only i n  p e Ps onam ) , the circumstances in 
which they can be made and the safeguards 
thought to be necessary. 

PART II: 

DECLARATIONS OF STATUS IN ALBERTA 

8 

Before evaluating the proposals of the English Law 
Commission, it becomes appropriate to consider the Alberta 
position. It is still possible to make use of the dichotomy 
between statutory and inherent powers, but really only 
for purposes of comparison and illustration. The Alberta 

. equivalent to the inherent power would more properly be 
called general power to grant declarations, as the source 
of this power is no longer merely inherent, but statutory 
as well • 

... 



A. SPECIFIC STATUTORY PROVISIONS 

9 

1. Declarations under the Legitimacy Declaration Act, 
1858, 21 and 22 vi·ct., c. 93 · 

Parts of this Act are probably in force in Alliberta, 
but certainly not its entirety. In a rather oblique 
dictum, referring to the Act, Montague J. in S t o c kholde r 

v .  Stockholde r [1934] 1 W. W. R. 365 at 366 seemed to assume 
that the Act was in force in Manitoba. .There are no 
other reported Canadian cases that have taken cognizance 
of the Legitimacy Declaration Act, 1 85 8, much less 
assumed jurisdiction under it. The enabling provisions 
of the Act are found in sections 1 and 2. 

1. Any natural-born subject of the Queen 
or any person whose right to be deemed 
a natural-born subject depends wholly 
or in part on his legitimacy or on the 
validity of a marriage, being domiciled 
in England or Ireland, or claiming any 
real or personal estate situate in 
England, may apply by petition to the 
court for divorce and matrimonial causes, 
praying the court for a decree declaring 
that the petitioner is the legitimate child 
of his parents, and that the marriage of 
his father and mother, or of his grand
father and grandmother, was a valid 
marriage, or for a decree declaring 
either of the matters aforesaid; and 
any such subject or person, being so 
domiciled or claiming as aforesaid, 
may in like manner apply to such court 
for a decree declaring that his marriage 
was or is a valid marriage, and such court 
shall have jurisdiction to hear and deter
mine such application and to make such 
decree declaratory of the legitimacy or 
illegitimacy of such person, or of the 

"\ validity or invalidity of such marriage, ·�· 



2. 

'J 

as to the court may seem just; and 
such decree, except as hereinafter 
mentioned, shall be binding to all 
intents and purposes on Her Majesty 
and on all persons whomsoever. 

Any person, being so domiciled or 
claiming as aforesaid, may apply by 
petition to the said court for a decree 
declaratory of his right to be deemed 
a natural-born subject of Her Majesty, 
and the said court shall have juris
diction to hear and determine such 
application, and to make such decree 
thereon as to the court may seem just, 
and where such application as last 
aforesaid is made by the person making 
such application as hereinmentioned 
for a decree declaring his legitimacy 
or the validity of a marriage, both 
applications may be included in the 
same petition; and every decree made 
by the said court shall, except as 
hereinafter mentioned, be valid and 
binding to all intents and purposes 
upon·Her Majesty and all persons whom
soever . 

10 

What specifically is left of this Act in Alberta 
today? In its original form it enabled the court to make 
these kinds of declarations: 

... 

( 1) that the petitioner is the legitimate child 
of his parents; 

(2) that the marriage of his father and mother 
was valid; 

(3) that the marriage of his grandfather and 
grandmother was valid; 

·�. 



(4 ) that the petitioner's marriage was or 
is valid; 

(5) that the petitioner has a right to be 
deemed a natural born subject of Her 
Majesty. 

11 

Some of these matters have been dealt with by the 
Alberta Legislature in the Domesti� Relations A ct, 
S.A . 192-7, c .  5, Part VIII, s. 56 . 

56. Any natural born British subject, or any 
person whose right to be deemed a natural 
born British subject depends wholly or 
in part on his legitimacy or on the validity 
of a marriage, being domiciled in Alberta 
and claiming any property situate in 
Alberta, may apply by pet ition to a judge 
of the Supreme Court for a decree declaring 
that the petitioner is the legitimate child 
of his parents, and that the marriage of 
his father and mother or of his grandfather 
and grandmothe r  was a valid marriage, or for 
a decree declaring either of the matters 
�foresaid. 

The final dispoisition of these provisions was in 
the Domestic Relations Act, R. S. A. 1 9 5 5, c .  8 9, Part VII, 
s. 3 8. 

3 8. ( 1) Any person domiciled in Alberta and 
claiming any property situate in 
Alberta, and being 

... 

(a} a natural born British subject, or 

·Qbl a person whose right to be deemed 
a natural born British subject depends 
wholly or in part on his legitimacy or 
on the validity of a marriage, ., . 



may apply by petition to a j udge o f  the 
Court for a decree declaring that the 
petitioner i s  the legitimate child of 
his parents , and that the marriage of 
his father and mother or o f  hi s grand
father and grandmother was a valid 
marriage , or for a decree declaring 
either of the matters afo re s aid . 

(2) The petition shall be accompanied by 
such a f fidavit.veri fy ing the petition 
and ver i fying the ab sence of collus ion 
as the S upreme Court may by any general 
rule direct. 

· 

12 

The Legitimacy Act ,  S. A .  1 9 6 0, c .  56, s . 8, 

repea led P art VII of the Domes ti c  Relations Act. Ano ther 

provis ion which affe cts the same matters is in the 

Marri�ge Act ,  R. S . A. 1 9 7 0, c .  2 2 6, s .  23. 

23. (1) A marriage i s  not invalidated by reason 
only of a contravention o f  or non
compliance with thi s Act 

(a) by the person who solemni zed the 
marriage , or 

(b) by the p erson who i s s ue d  the licence 
for the marriage , 

and the Supreme Court may , i f  sati s fied 
i s  proper to do s o , declare that the 
marriage was lawfully someni z ed notwith
standing any such contravention or non
compliance . 

i t  

(2} An application for an order under subsection 

� -

(1) may be made on petition by 

(a) a p arty to the marria ge , or 

(b) the Attorney General , or 

(c) the Director , 

either ex p ar t e  or upon s uch notice as the 
j udge directs . 

., . 
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The A11·. ·ta Le gis lature must be taken as having 

spoken on son:·· of the things that are in the Legi timacy 

Declaration / :_:t, 1 8 5 8 .  The speci fi c kinds of declarations 

which have br'<�n dealt with are as follows : 

( 1) tha t  the petitioner i s  the legitimate child 

of his parents , (repealed ) ;  

(2) that the marriage of the petitioner ' s  father 

and mother was valid , (re pealed ) ;  

("3) that the marriage of his grandfather and 

. grandmother was valid , (repealed ) ; 

(4 ) that the petitioner's own marriage was 

validly solemni zed , {Marriage Act , R . S . A .  

1 970, c .  2 2 6, s .  2 3) .  
-·· 

The only unaffected provision remaining from the Le git imacy 

Declaration Act, 18 5 8 , was the
. 

anomalous provi s ion allowing 

petitions for dec larati ons as to the ri ght to be deemed 

a natural born sub j ect o f  Her Maj esty .  According to the 

rules governing the reception o f  Engl i sh law into Alberta , 

Imperial S tatutes are only in effe ct insofar as they have 

not ·been " repealed , altered , varied , modified , or affected 

by an Act • • •  of the Legis lative As sembly . " * It has been 

su9ges ted , and some good authority cited to sup po rt the 

statement ,  that the courts have and wi l l  give a broad 

interpretation to the word " affected" . ** The legitimacy 

dec laration s , then , are a dead letter . There may , however ,  

be a ves tige of the declaration s  of validity of marri age . 

Considering the matter as a matrimonial cause i t  may be 
� . .. 

*The Northwe st Territories Act ,  R.s. c. 1 9 7 0 , c .  N-2 2, 
s. 18 , -adopted by the Alberta Act {Can . )  4-5 Ed . 7 ,  c .  3, s .  16 . 

·��Cote , Th e IntPoducti on of Eng li s h  Law i n to A lbeP ta3 
( 1964) 3 Alta . L. Rev .  262 at 277 .  
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that the province is not competent to legis late on the 

subj ect matter in all of its aspects . Obvious ly ,  the 

province has covered· declarations with respect to que stion s 

of validity arisin g  out o f  poss i ble defects in the 

solemni zation proce s s . Would a federal aspect be 

declarations ari s ing out of pos sib le defects in the 

dis solution of marriages ?  I f  the ques tion i s  answered 

in the affirmative it means ( 1 )  that the Legitimacy 

Dec laration Act , 185 8, i s  in force to an undefined degree , 

and ( 2 )  that the province i s  constitutionally incompetent 

to e ither repeal it in its entirety or to define the 

degree to whi ch it remains in force . 

2 .  Declarations under The Marriage Act , R.S . A .  1 9 7 0 , 
c ·. 2 2 6 , s .  21 

2 1 .  ( 1) The consents re quired under section 18  
and the medical certi ficate required 
under sections 16 and 1 9  are a_ condition 
precedent to the valid marriage of a 
person under 1 8  years of age , and where 
a form of marriage is s olemni zed between 
persons , either of whom i s  under 1 8  
years o f  age without a required consent 
or medical certificate , the marriage is 
void unle s s  

( a )  c arnal intercourse has taken place 
between the parties prior to the 
ceremony , or 

(b) the marriage has been cons ummated , or 

(c) the parties have after the ceremony ,  
cohabited and lived together a s  man 
and wi fe . 

( 2 )  Where a marriage i s  void under subsection 
( 1) the Supreme Court has j uri sdiction 

and power to entertain an action by the 
� person who was at the time of the ceremony 

under 1 8  years of age to dec lare and 

·\· 



adj udge that a valid marriage was not 
effected and entered into, and the Court 
shall s o  declare and adj udge i f  it is  
made to appear 

( a )  that a cons ent required under s ection 
1 8  or a medical certi fi cate required 
under s ection 16 or 19 was not 
obtained prior to the ceremony , and 

(b) that 

( i )  carnal intercours e  did not take 
place between.the parties prior 
to the ceremony , 

15 

( i i) the marriage has not been cons um
mated , and 

( ii i) the parties have not, a fter the 
ceremony , cohabited and lived 
toge ther as man and wi fe, 

and 

(c) that the action was brought before the 
person bringing i t  attained the age of 
1 9  years . _ 

This provi s ion pre s ents s ome cons iderable problems 

of interp�e tation . Sec tion 21 ( 1 )  s ets out the re quirements 

of a " void"  marriage . Section 21 ( 2 )  incorporates those 

requirements to give the Supreme Court j uris di ction to 

declare that a " vali d  marriage was not e f fected and 

entered into 11 , and then the s ection 21 (1)  requirements 

are reiterated and a new condition, s .  21 ( 2 ) (c),  s lips in ; 

a limitation period, the action must be brought be fore the 

petitioner attains the age o f  19 years . One i s  left to 

speculate as to the s tatus of someone whose marriage i s  

void .. by all the�s ta11dards o f  s .  21 (1) , and yet the person 

is denied access to the courts by s .  21 ( 2 ) {c ) b ecause he i s  

now 1� years o f  age or over . I t  would seem that thi s i s  an 
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area where limitation periods are not appropriate , unles s  

what was rea l ly meant was that the marri age i s  voidable , 

and the action to avoi d  must be brought wi thin a certain 

time . 

On the other hand , the words o f  the s tatute speci

fically indicate that the court acquires j uris diction " to 

deqlare.and adj udge that a valid marriage was not effected " , 

and j us t  as limi tation periods are not appropriate for 

marriages voi d  an initio, nei ther are bare declarations 

appropriate remedie s for marriage s  which are voidable . 

When a court voids a voidable marriage i t  is  exercis ing 

a power of dis solution that is not present in declaration s  

of nul l ity of void marriages . Even the Rule s of Court 

recogn i z e  the di stinction , as Rule 579 provides that : 

"In an acti on to annul a voidable marria ge the court 

shail in the firs t instance , grant a decree nis i  not to 

be made absolute for three months • • • •  " Admittedly 

this i s  a mere procedural di stinction , but i t  has the 

e f fe ct of equating nul lity in voi dable marriage s  with 

divorce
.
action s  and of emphas i zing the dec laratory nature 

of declarations of nullity in void marriage s  as they are 

final in the fi rs t ins tance . In the final analys is , it  

is submitted that Rule 5 7 9  mus t  be taken to apply to s .  21 . 

Properly spe aking s .  21 i s  not a provis ion which fall s within 

the parameters of the prob lem under con s i deration in this 

paper because it provides for an action which not only 

dec lare s status , but also alters i t .  I t  i s  declaratory 

in the s ame sense that a divorce action 
·
i s  declaratory . 

It i s  respectful ly submitted that in order to remove an 

incons i s tency the word " void" in s .  2 1  should be changed 

to "v:.�idable" .. .,. 
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Thi s provi s ion which i s  quoted above at page 1 2  

enables the court to declare marriage s  val id which are 

s uspect because of some " contravention of or non-compliance 

with" _the Act . The Act only applies to marriage s  takin g  

place in Alberta , a s  the Briti sh North America Act , s .  9 2 ,  

l i mi ts the capacity o f  the province s t o  deal with s olem

nization o f  marriages in the province . 

Thi s s tatus determination can be brought by a party 

to the marriage , the Attorney General ,  or the Director 

of Vi �al Sta ti s tics , and it may be· an ex parte app lication . 

The j udge has di s cretion as to whom he will jqin . That 

would appear to be the extent o f  the j uri sdictional require

ments to give the courts the power to act.. I t  is a s imple 

remedy , but it fai ls to encompas s a cons iderable proportion 

o f  the ins tances where a declaration o f  validity o f  

marriage might be required , that i s , the c ases where 

forei gn marriage s , divorce or other actions have had an 

undetermined e ffect on the s tatus of an Alberta re sident . 

B .  GENERAL DECLARATORY POWERS OF THE COURT 

1 .  · ·Introductio·n ·to · the I s sues 

There is a cons iderable body o f  recent case law 

which gives support to the proposition that the courts 

have a_ general power to grant declarations of s tatus that 

is not res tricted by the ·above statutes whi ch attempt to 

proscri be speci fic uses of that power .  The Engli s h  Law 

Commfssion commented on the se case s  in a general way at 

page two .. 

'l• 



3. It might appear from a con s i deration of 
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the statutory hi story that the legi s lature 
had decided that no declaratory relief 
othe r  than that provided by s tatute was to 
be available in fami ly matters .  Neverthe
les s ,  there i s  now a substantial number 
of decided cas es in which without re sort 
to the s tatute the courts have granted 
declarations of matrimonial s tatus and 
of legi timacy . The bas is of thi s case 
law i s  not beyond challenge . R . S . C . , 
Orde r 15, rule 16, provide s that the 
Supreme Court has a power to make "binding 
declarations of right11· but the rule i s  purely 
procedural and give s no indication as to 
the scope or extent of the p ower , which 
i s  part of the court ' s  inherited inherent 
j urisdiction . S in ce the e ccle s i as ti cal 
courts did not ,  it seems , grant declara
tions of s tatus othe r  than de clarations 
of nullity , i t  i s  at least open to doubt 
whether the courts have any inherent 
j uris di c tion to grant such declarations .  
Neverthele s s , the courts have acted upon 
the bas i s  that such a power exi s ts ., 2 

_ __......---

2
see , in particular , the j udgment of Denning 

L . J. in Har-Shefi v. Har- Shefi [1953] P. 161, 169, 
.C,A. 

2 .  ··The Case of Har- She[i v .  Har- She[i 

In the case of Har-Sh efi v .  Har-Shefi , [1953] 
1 All E . R. 783 mentioned above by the Engli sh Law Commi s s ion , 

the wife , before her marriage , was domiciled in England 

and �he husband was at all times domi c i led in I s rael . They 

were marri ed in 1950 in Israel , moving afterwards to England 

until t he husband was deported in 195lc They were . divorced 

by ·a Jewish b i l l  of divorcement i ssued by the husband before 

he left England . In thi s action by_the wife , she praye d  .. �. 
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This provi sion which i s  quoted above at page 12 

enable s the court to declare marriages valid which are 

s uspect because of some "contravention of or non-comp liance 

with" .the Act . The Act only app lies to marriages taking 

p lace in Alberta , as the Briti sh North Ameri ca Act , s .  9 2 ,  

l imit s  the capacity of the province s t o  deal with s olem

nization o f  marriages in the province . 

This s tatus determination can be brought by a party 

to the marriage , the Attorney General ,  or the Director 

of Vital Statis ti cs , and it may be· an ex parte app lication . 

The j udge has di s cretion as to whom he wi ll j oin . That 

would appear to be the extent of the j uri sdi c tional require

ments to give the courts the power to act . It i s  a s imple 

remedy , but it fai ls to encompas s a cons iderable proportion 

of the instances where a dec laration o f  validity of 

marriage might be required , that i s , the c ases where 

foreign marriage s ,  divorce or other actions have had an 

undetermined e f fect on the s tatus of an Alberta resident . 

B .  GENERAL DECLARATORY POWERS OF THE COURT 

� "ll#W 

1 .  · ·rntroductio ·n to the Is sues 

There is a cons iderable body of recent case law 

which gives support to the proposition that the courts 

have a. general power to grant declara�ions of s tatus that 

is not restricted by the ·above statutes which attemp t  to 

pros cribe speci fic us es of that power. The Engli s h  Law 

Commfs sion commented on the se cas e s  in a general way at 

page two. 

"I• 
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the s tatutory hi story that the legi s lature 
had decided that no declaratory re lief 
other than that provided by s tatute was to 
be available in fami ly matters . Neverthe
les s , there is  now a sub s tantial number 
of decided cas es in which without re sort 
to the s tatute the courts have granted 
declarations of matrimonial s tatus and 
of legitimacy . The bas i s  of thi s case 
law is not beyond challenge . R . S . C . , 
Order 1 5 , rule 16, provi de s  that the 
Supreme Court has a power to make " binding 
declarations of right" but the rule i s  purely 
procedural and give s no indi cation as to 
the scope or extent of the power , which 
i s  part of the court ' s  inherited inherent 
j urisdicti on . S in ce the e ccle s ias ti cal 
courts did not ,  it  seems , grant declara
tions of s tatus other than declarations 
of nullity , it is at leas t open to doubt 
whether the courts have any inherent 
j uris di c tion to grant such declarations .  
Neverthele s s , the courts have acte d  upon 
the basis that such a power exis t s . 2 

----

2
see ,  in particular , the j udgment of Denning 

L. J. in Har-Shefi v .  Har-Shefi [ 1 9 5 3 ]  P. 1 6 1 ,  1 6 9 , 
C,A. 

2 .  · "The Cas e  of Har-She[i v .  Har-She[i 

In the case of Har-Shefi v .  Har-Shefi , [ 1 9 5 3 ] 

1 All E.R. 7 8 3  mentioned above by the English Law Commi s s ion , 

the wife , be fore her marriage , was domici led in England 

and the husband was at all times domiciled in I s rael . They 

were married in 1 9 5 0  in Israel , moving afterwards to England 

until the husban d  was deported in 1 9 5 1 .  They were divorced 

by ·a Jewish bill of divorcement i ssue d  by the husband before 

he left England. In thi s action by_the wife , she prayed 
�. 
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for " (i) A dec laration �hat the s aid marriage has been 

validly dis solved on , and no longer sub s is ts s ince 

September 6, 1 9 5 1 .  ( i i) Alternatively , a declaration 

that your petitioner is no longer married to the 

respondent . "  (p . 7 8 4 ) . Lord Denning put the substan ce 

of the action in very cle ar terms : 

• • •  I would only say that the petitioner 
is an Englishwoman res i dent in this country , 
intending to make her life here , and she 
wants to know how she s tands in this country . 
All she as ks the Engli sh courts to do i s  to 
tell her whether she is to be regarded i n  
this country a s  a single o r  a s  a married 
woman . I t  is a matter of the utmos t i mportance 
to her and to others • • •  

(p. 787) 

He viewed the question o f  whether or not the Divorce 

Court had j urisdiction to grant the declaration as " one 

of procedure only " (p . 7 8 7 ) . Rightfully , I think , the 

Engl ish Law Commis s ion has doubted the validity of thus 

me�gi�g
.

the concepts of power and procedure . 

The ratio of the Hari -Shefi case , that under the 

R�les o f  the S upreme Court the court could exercise an 

inherent j uri sdiction to make declaratory orders in 

matr imonial matters even though no other relie f  is sought , 

has been widely followed in England . See , for example , 

Qureshi v. Qure s hi !19 72] Fam. 1 7 3 ,  Re Mey er [ 1 9 7 1 ]  P .  298, 

Gart h�ai te v .  Gar thhlai te [ 19 6 4 ]  P .  356, C . A. ,  Merker v. Merker 

11963] P .  283, Woyn o  v .  Woyn o  {1 9 6 0] 1 W . L . R. 9 8 6  and Dunne 

v. Saban [1 9 5 5 ]  P .  1 7 8 .  In this same respect the Hari-Shefi 

_<;;:a!?�_has _been app �i ed in British Columbia; see Khan v. Khan 

(196� 21 D . L . R. (2d )  1 7 1  and Sara v. Sara (1962) 36 D . L . R� 

(2dl 499, Ontario; see Als p e ot o r  v. A ls p e otor [ 1 9 57 ]  O . R .  4 5 4  
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and Frie dman v .  Smoo kZer (1 9 6 3) 43 D . L. R. (2d )  2 10, and 

Newfoundland ; see Re GouZd (1 9 5 9 )  18 D . L. R. ( 2 d )  5 4 .  

3. The Judi ea ture Act , s • 3·2 (p) 

But the s i tuation in most of the provinces in Can ada , 

and even those mentioned above , is  quite di fferent from 

that in England . I t  i s  common in Canada to find the 

equivalent s ection to R.S. C .  Order 1 5 , rule 1 6 , i n  the 

s tatute pooks rather than in the rules of court . The 

Judicature Act ,  R . S . A. 1 9 7 0 ,  c .  1 9 3 ,  s .  32 (p ) contains 

Alberta's s tatutory equivalent to England ' s  rule . 

(p) no action or p roceeding is open 
to obj ection on the ground that 
a j udgment or order sought is 
declaratory only,  and the Court 
may make binding declarations of 
right whether or not an y conse
quential relief is or could be 
cla ime d ;  -----

Cons equently , the debate in England as to whether or not 

the so-called inherent power exists i s  not a cons i deration 

in the Alberta perspective . In fact , it never really has 

been, as this provi sion has been in force in Alberta s in ce 

1907 and was a part of the Rule s of Court in the Judi cature 

Ordinan ce o f the Northwes t  Territorie s  before that . 

Altho�gh this ensures that the Supreme Court can 

·:grant.declarations, the authorities are quite cle ar that 

this kind of general power can only be exercised when the 

court is competent to entertain the action with reference 

to such other j urisdi ctional cri teria as the subj e ct-matter 

of the action and the parties thereto . As Banke s , L . J .  ·;. 
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pointed out in GuaPan ty TPus t Company o f Ne � YoPk v .  

Hannay & Co . ,  [ 1 9 15 ] 2 K . B .  5 36 ,  at 57 2 ,  when cons idering 

the e ffect of the Engli s h  rule. 

It i s  e ssenti al , however ,  that a person 
who seeks to take advantage o f  the rule 
must be caliming relief . What is meant 
by thi s  word " relie f " ?  Whe n  once it i s  
e s tabli shed ,  a s  I think i t  is e stablishe d , 
that relief is not confined to re lief in 
respect of a cause o f  action, it seems to 
follow that the word itse lf mus t  be given 
i ts fulle s t  meani ng . There is, however, 
one limitation which mus t  always be attached 
to it; that is to say ,  the relie f  claimed 
must be s omething whi ch i t  v1ould not be 
.unlawful or uncon s ti tutio nal or i nequitable 
for the court to grant , or contrary to the 
accep te d  princip les upon which the co urt 
exerci ses its juri sdicti on . Subject to this 
limi tation, I see nothing to fetter the 
dis cretion of the court in ezercising a 
j urisdi cti on unde r the rule to grant re lief ,  
and having regard to general bus ines s con
venience and the importance of adapting the 
machinery of the courts to the needs of 
s uitors , I think the rule sh�uld receive as 
liberal a cons truction as possible . 

See als o·SaPa v .  SaPa ( 1 9 6 2) , 4 0  w.w.R. 2 5 7  at 26 2 ( B . C . C . A . ) .  

4. · The Ways the Courts have As sume C! Jurisdiction 

(1) Cox v. Cox - the direct :::ethod* 

The idea that cases involvinc de claration s  of s tatus _, 

·could -be treated outside the categor-z of matrimoni al cause 

was introduced in Alberta in the dec£sion of Cox v .  Cox 

11918] 2�W. W . R .  4 22. The facts , br�£1y s tated , are as 

fol lows : 

'\• 

*This " direct method11 and sc,.;;equent so-cal led methods 
are not meant to be mutually exc lusiT�, or even logical ly 
exclusive ways used by the courts , ��� are presented rather as 
a tool of analysis and i llustration. 



( 1) In 1 8 9 7  one Edwin Bell married the 

defendant in Englando 

(2) In 1 9 03 Bel l  and defendant immigrated 

to Saskatchewan . 

(3) In 1 9e6 Bel l  left his wife , the de fendant , 

and went to England, subsequently he went 

to Minnesota , U . S . Ao , sub sequently he 

returned to Canada, res iding in Calgary , 

but he has never since cohabited with 

the defendant . 

(4) In 1 908 Bell s tarted divorce p roceedings 

in Minnesota . 
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(S) The defendant filed an answer but the divorce 

was declared absolute in 1 9 0 9 .  

(6) In 1915- the plaintiff married the de fendant . 

·{7) After one week the defendant left the plaintif f . 

( 8) The plaintif f  sued for a declaration that the 

m arri�ge o f  1 9 15 was void because of the 

previous marriage of the defendant. 

Hyndman J. stated that there were two main ques tion s  

to resolve : 

"' 

(1) Whether when the s econd marriage was 
entered into the plaintiff and defendant 
had the capacity to contract marriage ,  
that is , was the divorce relied on valid 

·� , 



and such a s  to enable the de fendant to 
contract a valid marriage which in the 
absence of such divorce she could not 
have done; and 

(2) Has the Court the j uri sdiction to make 
a declaratory j udgment to the e f fe ct 
that the marriage between the parties 
hereto was null and void . 
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How he found that the divorce was invalid is not central 

to our problem and i s  outdated law in any evente ( See 

the di scussion of Kis h v .  Dire ctor of Vita l Stati s tics 

2 w.w.R. 6 7 8  at page s 36 & 3 7  o f  thi s report.) But the · second 

ques tion is deserving of comment . In a way the answer 

to. the second que s ti on may have been fashioned by an 

accident o f  history • .  Cox v. Cox was decided j us t  one year 

previous to the landmark case of Board v. Bo ard {P. C . ] 

[191 9 ]  2 W . W . R.  94 0 which established for the first time 

that the Alb erta Supreme Court had marriage and divorce 

j urisdiction by virtue of the Matrimonial Causes Act , 1 8 5 6 :  

I n  1 91 8  Hyndman J. e xpres sed the prevai ling opinion when 

he s aid : "There is no question of course but that our 

provincial court has no j urisdiction to grant a divorce 

or to dis s o lve a marriage on any grounds " (p . 4 2 6 ) . It 

was this consideration which led , no doub t , to an easy 

acceptance of the ide a  that :the case at bar was " not a 

case whi ch should be cons idered as s trictly falling under 

the head of marriage and divorce" .  (p . 4 2 6 } . From that 

premise it was a short s tep to decide that s ince the court 

.could_determine status as an anci llary matter in other 

actions ( bi gamy prosecutions for instance ) it would make 

s uch declarations in independent proceedings as well. "Why 

s hould not the court do directly , what it may do indirectly?" 

que ried Hyndman J. (p. 42 7 )  • 
.... ·�. 



(2) Hardi e v .  Hardi e and Anae l le v .  An ce l le -

the eguitable · method· · 
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In coming to this conclusion Hyndman J. was impres sed 

by the arguments o f  Wetmore J.  in Hardie v. Ha rdie VII Terr . 

L.R. 13. In that case the plainti ff was asking for a 

declaration that the marriage between him and the de fendant 

was null and void on the ground that the defendant was 

already married to another person at the time of their 

marriage. Being "much influenced" by Law le s s  v. Chambe r lain 

18 O.R. 296, Wetmore J. accepted the p lainti ff's argument s  

that the Court had j uri sdiction :  

... 

1st. By virtue o f  Rule 1 5 2  o f  The ·Judi cature 
Ordin anae . 3 

2nd. That the j uri sdiction to make such a 
decree was inherent in the Court o f  
Chancery in England o n  the 1 5th July , 
1 87 0, and therefore appertains to thi s 
Court. 

-------

I have reached the conclus ion that the 
p lainti ff ' s  contention i s  correct , and 
I am very much influenced in doing s o  
by the reasoning of Boyd , c. , in L aw le s s  
v. Chamber l ai n. 

There i s  no doubt that i f  the facts set 
out by the p lainti f f  in his  s tatement 
of claim are tr·ue the marriage was not 
merely voidable but it was nul l  and void 
from the beginning , and that being s o ,  
I am o f  op inion that thi s Court ha s as  
much authori ty to declare such a marri age 
null and void as it would have to declare 
one null and void by re ason of fraud or 

3 c.o. 1 8 9 8, c .  21 • 

., . 



by reason of other absence o f  some 
es sential pre liminary . Thi s j udg-
ment is not at all at vari ance with 
the one I gave in Ha rri s  v .  Har ri s 4 

on 2 5th January , 1 8 9 5 . That j udgment 
went on an entire ly di f ferent ground. 
And I do not decide that thi s Court 
has j urisdi ction to dis solve a valid 
marri age or de clare a voidable marriage 
void or to decree a j udi ci al separation. 
I mere ly decide that it has power to make 
a j udgment de claring a marriage void 
which was void ab ini ti o e 

4 . - : . . . . 
3· Terr . L � R . ,  2 8 � .  
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(Rule 152  o f  the Judicature Ordinance is the equivalent o f  

our s ection 3 2 (p ) of the Judi cature Act. ) 

La�Ze s s  v .  Chamber lain was a case where the plainti f f  

wanted his marriage declared null and void because o f  

dures s .  Boyd c. held that the case fai led o n  its merits , 

but he did as sume that he had the j urisdiction to declare 

a marriage nul l and void when proper facts were proven 

and when the case was one of a marriage void ab initi o . 

He based this on the two grounds quoted later in Hardi e 

v .  HaPdi e : ( 1 )  s tatutory authority to make binding 

declarations of right , and ( 2 )  the inherent j uri s di ction 

springing from the Court of Chancery . Here is the way he 

developed these reasons : 

... 

When a marriage correct in form , 
is ascertained to be void de jure ,  by 
reason o f  the absence of s ome preliminary 
e ssential , the action of the Court does 
not annul , but declares that the marriage 
is and was from the first null and void. 
There is j uri sdiction to grant this measure 

·� .. 



and manner o f  relief now ves ted in the 
Superior Courts o f  Ontario . The Court 
is now empowered by Revi sed S tatute s o f  
Ontario eh . 4 4  sec . 5 2 , sub-se c . 5 to 
make declaratory j udgments , embodying 
binding declarations o f  right , whether any 
consequenti al relief i s  or could be claimed 
or not . The Court may now , there fore , do 
peP di reatum what it could always have 
done p e P  obZiq uum .  The essence of the 
ecclesiasti cal j urisdi ction in this class o f  
cases was mere ly declaratory : Bow z eP v .  
Ri cke t ts , 1 Hagg . Con . R .  2 14 ; B n v .  
B n ,  1 Spin ks at p .  2 5 0 , ( i . e . , of 
course after due investigationr and this 
formal j urisdiction is now conferred upon 
�he Provincial Courts . 

Apart from thi s the inherent j urisdiction 
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of the Court of Chancery extends to all cases of 
fraud , and to cases in whi ch there was no 
adequate remedy at law :  R. S . O . eh . 4 4 , 
secs . 2 1  and 2 3 . It may be sai d  that the se 
secti ons are to be measured by the j uri s
diction o f  the Englis h  Chancery in 1837. It is 
true that the j urisdiction now invoked , was 
not then exercised by Courts of Equity in 
England , yet i t  would be di ffi cult to shew 
that s uch a power was not pos s essed , though 
held in abeyance , on account of the spe ci al 
tribunals for matrimonial causes . 

The ancien t  j uris di ction o f  Chancery was 
exercised in thi s direction : To thi l l , Rep . 6 1 , 
and parti cularly so during the Protectorate , 
when "Courts Chri stian , "  in the technical sense , 
ceased to be : Anon . 2 Showers R. 2 8 3 ( Case 2 6 9 ) . 

This reasoning , insofar as i t  applies to Ontario at leas t ,  

has been discredited by the cases o f  Re i d  v .  Au l l  ( 1 9 14 ) 1 9  

D . L. R. 3 0 9  and Vamvaki di s v .  KiPkoff [ 1 9 3 0] 2 D. L. R .  8 7 7 . 

The firs t  case where a dec laration of validity of 

marri
�
a:ge was granted in Alberta was A nae l le v. An ce ZZe 

. 1 • 

119 19] 1 W. W. R .  6 2 0 .  However , the declaration was granted 
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in con j unction with other re lief and the basi s  of the 

court ' s  j uris diction to grant such an order was dealt with 

only obliquely . At the end o f  the j udgment we find thi s  

intere s ting note : 

Authorities referred to by p lainti ff ' s  
counsel included the following : • • • 

As to decree of validity of marriage , 
j urisdiction to grant s ame ; Hardie v .  Hardi e �  
7 Terr . L. R.  13 ; Evans  v .  Man che s te r� Sheffie l d  
�nd Lin co lnshi re Ry . �  3 6  Ch . D .  6 4 0 , 5 7  L . J .  
Ch. 1 5 3 ;  Lon don A s s o ci ati on of Ship owne rs v .  
London an d In dia Do cks � [ 1 8 9 2 ] 3 Ch . 2 4 2 , 6 2  L. J .  
Ch. 2 9 4 ;  The Sup reme C o u rt A c t� Alberta , 1 9 0 7 , 
eh. 3 ,  sec . 9 .  

In actual fact the Ha rdi e case lends little support to 

the decision in Ance l l e v .  A n c e l le .  Indeed , Wetmore J .  

specifically quali fied hi s j udgment by stating o f  the 

Court ' s  powers that : " I  merely decide that i t  has power 

to make a j udgment declaring a marri age void which was 

void ab in i ti o  . .. Nothing was s ai d  concerning dec larations 

of validity , although there is a hint of support for the 

proposi±ion t hat under the j uris diction inherited from 

the Chancery Courts of England the Court has power to grant 

dec laratory relief where no other relief i s  avai lable . This 

hint i s  contained in a brief· dis cus s ion of the Chancery powers 

and also in a concluding statement to the effect that i f  

the defendan t ' s  contentions were to b e  given e ffect " a  person 

could never get authoritative relief from a bigamous 

marraige , • • • • " But although such an interpreation 

i s  s tretchi�g Ha rdie v .  Ha rdi e beyond the ordinary limits 

of l�gic and j udicial interpretation , the Engli sh cas es 

must have been cited to sub stantiate that very argument o f  

extensive equitable j urisdi ction . 
'l • 
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Evans v .  Man c h e s ter�  Sheffi e l d  and Lin co lns hi r e  Ry . 
�upra at p .  2 7  i s  a negligence case , a Ry.lands v .  F l e tch e r  

situation , where an inj unction was p rayed �or , but becaus e the 

court fel t  that would be an inappropriate and inef fective 

remedy a declaration was granted even though it was a novel 

declaration , declaring future l iabi li ty . S imilarly , in 

Lon don As s o ci a ti on of Shipowners v. L on don an d In di a Do cks 
supra at p.  2 7  in a ,  di spute over shipping r�gulations the 

court found that there was no proper p laintif f  j oined to the actic 

so they granted a declaration as no other re lief was 

pos sible without a proper plainti ff . The Supreme Court 

Act ,  Alberta , 1 90 7 , c .  3 ,  s .  9 ,  is the provision that i n ter 

�lia confers the powers o f  the Court o f  Chancery on the 

Supreme Court . Apparently , then , the argument whi ch 

convinced the court to as sume j urisdi ction to dec lare a 

marriage valid in An ce l l e  v.  An ce l le was based on the 

propositi on that where norma l channels of relie f are not 

appropriate , but relief i s  neverthe le ss dictated b y  the 

circumstances , equitable j uri sdi ction may be invoked ,  and 

a declaration of right may be granted .  

( 3) Sto ckho lde r v .  Sto·ckho.lde r - the ordinary method 

Turning from powers �erived from the Court of Chancery , 

the Manitoba case of Sto ckho lder v .  Sto ckho l de r  [1 9 3 4 ] 1 

W . W. R. 3 6 5  provides yet another novel approach to this 

problem. In Sto c kho l de r  the ·only relief sought was a 

"decree " that the petitioner and the respondent had been 

legally married and a declaration that the marriage was 

still subs isting . Montague J .  considered the ques tion 

of j uri sdiction in s ome detail . He held that under the 

matrimoni al j uris diction of the cour t , whi ch ca�e_ from 

the Divorce and Matrimonial Caus es Act , 1 8 5 6 , and the 
· �  . 



29 

Legitimacy Dec laration Act , 1 8 5 8 , the court had no power 

to grant the relie f  sought by the petitioner c However , 

under section 6 2 ( 8 )  o f  the King ' s  Bench Act , S c M .  1 9 3 1 , 

C e  6 ,  " the Court in an ordinary action could make a 

declaration as to the validity o f  a marriage " (page 3 6 7 ) . 

He cited Hardie v .  Hardie , Cox v .  Cox, and Anae l le v .  

Anoe l le a s  authori ty . Although j uris di ction was as s umed 

the petitioner's declaration was denied as the marriage 

was found to be initially invalid .  

In Janus z kiewiaz v .  Janus zkiewi cz  ( 19 6 5 )  5 5  D. L . R .  

( 2d )  7 2 7  a t  7 2 8  Nitikman J .  followed the Stockho lder case 

claiming that thi s  s ame authority extends to a declaration 

as to the validity o f  a foreign decree o f  divorce . 

(4) Garthw aite v .  Garthwa·i te - the matrimonia l method 

The proposition that petitions fo� declarations o f  -

status do not fai l under the rubric o f  matrimonial cause 

and s o  should not be sub j ect to the s ame j uris dictional 

and procedural demands has been recently argued in Eng land , 

albei t that it has never been accepted in that persuas ive 

j urisdi ction . Counsel in Gar thwaite v .  Garthwaite [1 9 6 4 ] 

P . 35 6 raised the argument �n the Court of Appeal . The 

following facts were agreed upon for the purpose o f  deter

mini�g the i ssue of j uris diction : 

.... 

(1 ) The wife was born and brought up in 
England where she had lived all her li fe 
and where s he had her home . ( 2 )  On 
December 1 ,  1 9 5 0 ,  she married the husbanQ , 
then· a domiciled Engl ishman , in London . 
( 3 )  After the marri age the parties lived 

together in England and there was one 
chi ld of the marriage. (4) On July 2 7 , 1 9 5 6 , 
the husband obtained a decree in Nevada , 
U. S . A. , which purported to dis solve his 

· I · 



marriage to the wi fe . ( 5 )  For the purpose 
of the trial o f  the i ssue only , the wi fe 
did not di spute that the husband was 
domiciled in the s tate of New York at the 
date o f  the Nevada decree and admitted 
that he was so domici led and re sident 
at the date of the fi ling of the petition in 
the present s ui t .  
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If this was to be treated as a matrimonial caus e , j uris-

diction would depend upon such factors as domicil e  of 

the petitioner and since the wi fe was alleging a valid 

and subsisting marriage , her proleptic domici le was t�e 

s ame as her husband's , New York . In other words the 

very thing that she was a sking for would deprive the 

dourt o f  j uri sdiction and the co.urt naturally refused 

to proceed on that tenuous basi s . There is a certain 

abs urdity to the case , however , because it is c le ar that 

had the wife reversed her pleadings , and asked for a 

declaration that the marriage was invali d , then , prolepti- . 

cally her domicile would have been her domi ci le o f  origin , 

England , and the court would have assumed j uri sdiction on 

that basi s .  In an attempt to avoid this j urisdictional 

pitfail . counse l  put this argument before the court (pp . 3 7 3- 3 7 4 ) : 

It i s  not a matrimonial caus e . Matrimonial 
cause s  include divorce , nulli ty , j actitation of 
marriage and restitution : see section 2 2 5  of 
the Supreme Court of Judicature (Consolidation ) 
Act , 1 92 5 .  The grounds o f  j urisdiction vary 
from one of those to another , and , i f  this is a 
matrimonial cause , which matrimonial cause i s  it? 
In those cases , too , something i s  being done to 
the marriage , whereas in the pre sent cas e the wife 
s eeks s imply a declaration that she i s  married-
the husband in spite of thi s , s ays that i t  
affe cts status . 

· It is an application for a declaration , whi ch 
� need have no cause of action and can be brought 

in any divi s ion .  Instance s where a question of 



of the validity of a marriage could ari s e  
are : ( a )  in connection with a settlement , 
where a dec laration is s ought that a 
person i s  married to another . (b) ::.·An :action 
for tort where the de fence i s  that the 
complainan t  i s  the de fendant ' s  wife : the 
husband asks for a de clarati on that he i s  
married t o  her . ( c )  A suit for a declaration 
that A i s  married to B because A wants the 
married woman ' s  earne d  income allowance for 
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tax purposes . ( d) The same declaration because 
she wants her husband to pay income tax and 
surtax . ( e )  National insurance ; ( f )  employment-
a regulation , for example , that marrie d  women 
are not to be employed as teachers or are to 
have days off ; ( g ) in connection with a beauty 
contest ; there was a recent ins tance of this 

. in F lorida , where a woman was disquali fied 
because s he was a married woman ; {h)  de famation ; 
( i )  where the hus band i s  app lying to get marrie d ,  
saying he h a s  been divorced : R e x  v .  Hamm e rsmi t h  
Sup er i n t e n de n t  o f  Marri ag e s ,  e x  p a r t e  Mi r
A n� ar u ddi n . 2 6  So to liken thi s to a peti tion 
for nul lity or divorce i s  fallacious . It is  
not that . It  is  for a declaration s uch as  could 
be made in any of these cases , and in o ther 
divis ions of the High Court . 

------

26 
[ 1 9 17 ]  1 K . B .  6 3 4 ;  3 3  T . L . R. 

Lord Willmer fe lt that " such a declaration , would 

be j us t  as much a declaration of s tatus as is involved 

in a decree of nullity or a
·
decree of divorce " (p . 3 8 3 ) . 

He considered the action as analogous to a suit for 

restoration of con j ugal rights . With respect , there i s  

a great difference between a bare declaration o f  s tatus 

and - a  decree of divorce or nullity of a voidable marri age 

where s tatus is  not s o  much dec lared as changed . In a 

note on the G6r t h� a i t e  case Anthony Hooper made this s ame 

point and then went on to dis cus s the analogy made by 

Wil lmer L . J . : *  

*Juri sdi ction to Grant Declaratory _Judgments as 

., . 

to Marital S tatus ( 19 6 5 )  14  Int . & Camp . L c Q .  2 64 at 2 69-7 0 .  
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I t  i s  submi tted that a dis tinction ought 
to be drawn between firs t , a bare declara-
tion as to marital s tatus , 3 1 secondly , a 
declaration combined with an order affe cting 
the rights of the parties , e . g . , a de cree 
which annuls a void marriage and orders 
ancillary relie f , or a decree ordering the 
res titution of conj ugal rights , and thirdly , 
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a decree altering the s .tatus of the partie s , 
e . g . , a decree of divorce or a decree annul ling 
a voidable marriage . In the third case the 
j uris di ction of an Eng li sh court must obvious ly 
be limited . Some re s trictions may be j us ti fied 
in the second case but it is submitted none 
may be j us ti fied in the firs t case for the 
following reasons . 3 2 

Firs t , *  the " re lie f "  sought in an action 
· for a declaration as to mari tal s tatus i s  the 
definition of the rights of the " spouses " ,  where 
a petitioner for the various matrimonial decree s 
i s  seeking either more than their mere de fini
tion or , alternative ly , thei r alteration . 3 3  

For examp le , a de cree for the res tition of 
conj ugal rights , which automati cally includes 
a declaration that the marriage is  vali d and 
subs i s ting , also orders the re spondent spouse 
to resume cohabi tation within a fixed period , 
and his failure to do s o  entitled the petitioner 
to certain ancil lary relief and a decree of 
j udicial separation . Wi llmer L . J .  was there
fore giving an incomp lete p icture when he said 

31Thi s heading would include a decree annul ling 
a void marriage but · ordering no anci llary re lief : 
however i t  i s  intended to concentrate in this note 
s olely on the bare declaration . 

32The authors of the case-note s to whi ch references 
are made in note 4 ,  s up ra , sugges t  that the court 
should take j uri s diction if the pettitioner is 
resident in Eng land . 

3 3
with the exception o f  a petition for a decree 

of nul lity in respect of a void marriage not combined 
with any application for anci llary relief .  : -

.• 

*Only the fir s t  of s ix reasons i s  given here . 
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in the pre s ent case that the dec laration was 
• subs tantially that which would be appropriate3 4 to a suit for re stitution of conj ugal rights . "  
Since the relie f claimed in an action for 
a declaration is di f ferent , the j uri s -
dictional rule s should not (nece s s ari ly 
at least )  be the s ame . 

34 {1 9 6 4 ] 2 W.L.R. at 111 8 . 

The mos t  tel ling denial o f  co.unsel ' s  argument that 

the Cou�t should as sume j uri s di c tion as if the matter were 

not a matrimonial cause came from Diplock L . J .  at page 3 4 6 : 

I f  the court had j uris di ction to make 
such a dec laration , the declaration would 
create an estoppel p eP rem j udi ca tam to 
prevent any party to the sui t  from 
asserting as agains t any other party the 
contrary of what was declared . The court , 
which ex hyp o t hesi is not the court of the 
spouses '  domicile , would thus by means of  
e stoppel purport to affect the ir matrimonial 
status , and this it has no j uri sdi ction to 
do • .  On the other hand , a mere finding by 
the court inci dental to other re lief claimed 
that the marriage was valid or invalid ,  
subsi sting o r  not subsi s ting , would not 
operate as an " i s sue e s toppel " between the 
spouse s  a s  to their matrimoni al status ( see 
Thoday v. Th o day [ 1 9 6 4 ] 1 W. L . R. 3 7 1 )  s ince 
the i s sue would be one which the court had 
no j uri sdiction to determine in such a way 
as to affect their matrimonial s tatus . 

Hooper argues that thi s  refusal to determine the marital 

status o f  the petitioner is based on a " mi sunderstanding 

of the concept of status .. and he quotes further from 

Diplock L . J . before laying out his argument ( Garthwai t e  at 

3 9 7 , Hooper sup ra� 31 at 2 7 1 ) . 

"' 

.. . 2 
... . · .  -

Any rule which res tricts the j uris
diction of an English court to vary 
or to pronounce upon the matrimonial 

•t . 
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status of a woman who i s  res ident in 
England may work hardship in particular 
case s .  Such p otential hardships have 
to be weighed against the advantage 
of recognis ing a s ingle tribunal as 
alone competent to determine the matri
monial s tatus of  both husband and wi fe , 
thus avoiding ' limping marri ages ' to 
which the partie s are spouse s  in one 
country and single in another . 
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The assumption i s  that a court in New York , 
where her husband was domici led , cou ld have 
told Mrs . Garthwai te what she wanted to know . 
Likewi se the implication that a foreign court 
could have told the petitioners what they 
wanted to know i s  apparent in Har-Sh efi v .  
HaP-Shefi 4 4  and Le e v .  Lau, 4 5  although in 
both cases it was in fact decided that the 
court had j uris di ction to grant a dec laration . 
But in the s e  cases the petitioners wanted to 
know whether they were marri ed or not in 
English law and it does not fo llow from the 
fact that by a foreign law they had a particular 
marital s tatus 4 6 that they wi l l  �� tomati ca l ly 
have the same s tatus in England . By their 
respective domici liary laws , for example , the 
petitioners in Simonin v G  Ma Z lac, 4� _ Ch e tti v .  Ch e t·ti 4 9 

44 . [ 19 5 3 ]  P .  at 1 67 ,  171 . 

45 [ 1 9 6 4 ] 2 All E . R . at 2 5 5 . 

4 6
Indeed in the . case of a wi fe we do not always 

know her domici liary law unti l  we know whether she 
is validly married . 

4 7see to the same e f fect ( 1 9 5 3 )  3 0  B . Y . I . L .  at 
52 6 . · The s ame mis conceived use of the concept of 
s tatus is apparent in the dec i s ion in S chwebe l v .  
Ung aP ( 1 9 6 3 )  4 2 D . L . R. ( 2d ) 4 6 7 , noted in ( 1 9 6 4 ) 
27 M. L . R. at 72 7 . 

4 8 ( 18 6 0 )  2 Sw. & Tr . 6 7  • 

4 9 [ 1 9 0 9 ]  P. 67. 
·� . 
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and MacaZpine v .  MacaZp ine
5 0 apparently 

had the s tatus of  single women , but in 
English law their marriages were both 
valid and subsi s ting . I f  the Z e x  caus a e  
i s  English law5 1 then to determine whether 
a person is  married two ques t ions should , 
it is s ubmitted , be asked : 

1 .  Was a vali d  marri age created?
5 2  
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2 . If s o , has i t  been validly terminated? 

The answers given to these ques tions by an 
English court may well di f fer from the answers 
given by the foreign domi ciliary court because , 

. for examp le , the ir choice o f  law rules may 
be different . So i f  Mrs . Garthwaite were to 
have asked a New York court whether her marriage 
had been validly terminated by the Nevada de cree , 
the answer might well be in the positive , yet 
an English court might refuse to recognise the 
decree i f , for example ,  i t  were to conclude that 
it had been obtained by fraud . 5 3 S ince only an 
English court can tell Mrs . Garthwaite whether 
or not she i s  married in English law ,  i t  should 
follow that an Engli sh court ought to be very 
reluctant to refuse to give her an answer to her 
query . ----� 

5 0
11 9 5 8 ]  P .  3 5. 

51As it wi ll be , for example , in any petition 
for matrimoni al relie f  or in an a ction for a dec lara
tion as to marital s tatus , brought in England . 

52
To answer this ques tion an English court applie s  

certain choice o f  law rules , whi ch vary according 
to the nature of the defect . 

53nicey ' s  Confli c t  of La�s ,  7th ed . , p .  3 0 6 .  

( 5) �ther considerations 

An Alberta court could well decide tomorrow to 
'i · 

fol low the Garthwaite deci s ion , or by either ignoring English 
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pre cedent (whi ch i s  re lative ly easy to do in cases where 

only one of the partie s is represented by counse l 

a frequent occurrence in thi s  area of the law}  or by 

dis apprqving o f  it , the court could fol low the Cox and 

Stockho l de r  line of cases which maintain that dec larations 

of s tatus are not matrimonial causes .  In practical terms , 

in Alberta , these i s s ues are largely avoided today be cause 

the maj ority of cases which might we ll be declaratory are 

framed in the form o f  man damus actions . A very recent 

example is Ki s h  v. Di re c tor of Vi ta l Stati s ti cs [ 1 9 7 3 ]  

2 w . w . R. 6 7 8 .  

In this case the two appli cants had been living 

together for a number of years and wi shed to get married , 

but the Director o f  Vi tal S tatis tics re fused to i ssue a 

marriage license on the grounds that Mr .  Kish had contracted 

a marriage in Hungary in 1 9 2 8  whi ch was sti l l  sub s is ting . 

The app lic ants argued that a Hungarian divorce in 1 9 7 0 had_ 

dis solved the marriage and thus Mr . Ki sh had the status of 

a divorced man and was free to marry . The decis ion by 

Mdlvain C . J . T . D . to recogni2e the Hungarian decree is a 

Canadian landmark , as it i s  the first to follow the House 

of Lords decis ion of Indy ka v .  In dy ka [ 1 9 6 9 ]  A . C .  3 3 . * This 

represents a considerable relaxation in. the rules for the 

recognition of foreign decrees and also introduces an e lement 

of uncertainty which makes it that much more importan t  

that there be a proper forum in which a pers on can have his 

s tatus determined . The tes t  for recognition i s  briefly as 

��ated by Milvain C . J . T . D . at page 6 9 3 .  

*Strong doubts had been expres se d  that thP- Indy ka 
case could be followed in Canada bec ause of se ction 6 ( 2 )  
o_f tl}e Divorce Act , R. S . C . 1 9 7 0 , c .  D- 8 .  See Mende s Da 
Costa S tudi e s  in Canadi an Fami ly Law , Vol . 2 ,  p .  9 7 5 . 



I am s atis fied that thi s  court has 
inherent power to give recogni tion in 
forei gn de crees , granted in s i tuations 
where stri ct adherence to rules of 
domici le would dictate otherwise m I 
fee l  that the court mus t  be s atis fied 
that there is  s ome real connection 
with the country whose court has granted 
the decree . I am sure too that we shall 
be guided in part also by the factual 
situation whi ch exi sts . 
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Defining j us t  what a 11 real connecti on " i s  is a 

matter for the courts in each ins tance . It would not 

s eem reasonable to force the person concerned to wai t  until 

he has another cause of action before having hi s s tatus 

decide d . Nei ther is it fair to parties such as the 

Director of Vi tal S tati s ti c s  to have to make thes e  

decis ions and then defend thei r  posi tion i n  a mandamus 

action . Mi lvain C . J . T . D .  commented in thi s  case that the 

Director was a " public offi ci al placed in a di ffi cult 

positi on , "  and in fact he did not i s sue the man damus order 

against him, the result in the final analys i s  was that 

the j udgment amounted to a dec laration . Milvain put it 

this way , p. 6 93 .: 

I am s atis fied that the Hungarian decree 
is valid and should be given recogni tion 
here . Such being the cas e  the required 
marriage li cence should be i s sued . I feel 
sure that the respondent wil l  do so without 
my ordering him to do so . I f ,  however ,  he 
prefers a formal order , the s ame i s  directed . 

There are a few o ther Alberta cas e s  reported where 

mandamus applications hav� been used to tes t  the validity 

of foreign divorce decrees .  Thes e  were reported because 

of the principles o f  recognition that were dis cus sed therein . 
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(See Yeger and Duder v .  Regis trar Ge nera l of Vi ta l 

Stati s ti cs ( 1 9 5 8 ) 2 6  W . W . R .  6 5 1 ; B & B v .  Depu ty Regis trar 

of Vi ta l S ta tis tics  ( 1 9 6 0 )  31 W . W. R .  4 0 ;  Re A l lari e and 

Dire ctor of Vi ta l Sta tis ti cs in A lb er ta ( 19 6 3 )  4 1  D . L . R. 

( 2d) 5 5 3  and Bednar and Be dnar v .  Dep u ty Re gi s trar Genera l 

of Vi ta l S tati s ti cs ( 1 9 6 0 )  2 4  D . L . R. ( 2d) 2 3 8 . ) It i s  not 

without interest to note that Ontari o  law has deve loped 

in another way . The Ontario Law Reform Commi s sion S tudy 

on Fami ly Law , Vol .  VII , p .  2 93 , contains the following 

information . 

Section 12 ( 2 )  o f  the Ontario Marriage Act ,  
provides that no issuer shall i s sue a marriage 
licence to a per son whose previous marriage has 
been dis solved or annulled elsewhere than in 
Canada , unle s s  the authori zation in wri ting o f  
the Provincial Secretary i s  obtained . 2 3 0  

Wa l de n  an d Rai covi c h  v .  Pro v i nc i a l  Se cre tary of 
Ontari o2 3l s tands for the proposition that 
mandamus i s  not the remedy of a party who 
challenges the re fusal of the Provincial 
Secretary to i s sue s uch an authori z ation . An 
action for a declaration would seem the way 
in which a j udicial determination could be 
obtained - yet there seems no reported case 

·where thi s course has been followed . 
Presumably the is sue i s  tes te d  in some 
other fashion ; for example proceedings for 
ancillary re lief .  

2 3 0 R. s .o. 1 9 6 0 , c .  2 2 8 , as amended . 

2 31 (1960) 2 3  D .  L .  R.  ( 2d ) 1 5 9  !I 

Finally with re spect to the kinds of declarations 

availab le under the general powers o f  the court , the 

Ontar�o case o f  A Z sp e c tor v .  A Zspe ctor [ 19 5 7 ]  O . R. 4 5 4  (C . A. ) 

established that the power comprehended de clarations that 

a marriage was initially valid (p . 4 6 3 ) . 



If one party to a purported marriage 
has a right, for the purpose of having 
his or her status defined by a competent 
Court, to ask the Court to declare the 
marriage a nullity, it seems to me the 
other party to it has the opposite right 
and for the same purpose to have it 
declared valid and that either party 
may ·initiate the proceeding. What is 
a good reason in the one instance is 
equally good in the other. I can 
conceive of a situation in which both 
parties would be desirous of having the 
marriage ceremony declared valid in 
order to squelch rumours that it was 
not. Is there no competent forum in 
which they can have their status 
declared? In my opinion, either 
party can ask for such a decl.aration 
and s. 15 of The Judicature· Act empowers 
the Court to grant it. In HaP-Shefi v. 
HaP-Shefi, [1953] P. 161, the Court of 
Appeal held that the Divorce Court had 
justification to declare a divorce validc 
In so holding, Denning L. J. at p. 169 
expressed the opinion that the Ecclesiastical 
Courts though they did not grant declarations 
of validity had a general jurisdiction to 
make declaratory orders as to the existence 
or non-existence or nullity of a marriage 
even though no other relief was sought. 

He continued: -
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But even if the ecclesiastical courts had 
no such jurisdiction,· I am of the opinion that 
the Divorce Courts have outgrown the disability. 
Since 1924 they have acquired under Ord. 25, 
r. 5, a jurisdiction to make declaratory orders 
just like other Divisions of the High Court. 

It may be argued that this jurisdiction under the 

general powers of the court has been taken away in Alberta 

by section 23 of the Marriage Act (see page 17 s upPa) 

which
� 

allows declarations under the same circumstances as \• 

are evidenced in Als pectoP. This brings into focus the 
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whole weakness of the general powers of the court position, 

so often a declaration made on this basis is flying in 

the face of a statute that has either established the right 

to such relief,. or revoked it. 

5. Filial Status 

As has been noted, there previously existed specific 

statutory provisions for declarations of legitimacy which 

have s�sequently been repealed (see pages 9-14 of this report) . 

Nevertheless legitimacy is often determined in conjunction 

with other actions and using the same reasoning as Hyndman 

J. in Cox v. Cox (see pages 21-23, supra) it remains possible 

that declarations of legitimacy could be granted as an 

exercise of the court!s general power in the same way 

that declarations of validity of marriage are granted 

even though specific enabling statutes have subsequently 

been repealed. 
-------�-

C. DECLARATIONS AVAILABLE 

By way of summary of the Alberta situation, the 

. following kinds of declaration.s are probably available, 

at least they have been granted in the past: 

... 

AQ Under specific statutes 

(i) that the petitioner is a British 

subject (Legitimacy Declarations 

Act, 185 ); 

(ii) that the infant's own marriage was 

void due to lack of parental consent 

(Marriage Act, R. S. A. 1970, c. 226, 

s. 21, although not properly a 

declaration of s�atus); 

·t· 



(iii) that the marriage was valid 

despite some 11contravention 

of or non-compliance with" 

the Marriage Act (Marriage 

Act, R . S. A. 1970, c. 226, 

Se 23) • 

B. Under the powers of the court 

(i) that the marriage was initially 

valid (Alspector v. Alspector) ; 

(ii) that the marriage was void 

ab initio (Oo� v. eo�>• 

(iii) that the petitioner's marriage 

is subsisting (Ancelle v. Ancelle� 

Stockholder v. Stockholder) . 

(iv) that the marriage has been 

dissolved (Januszk iewicz v. 

Januszkiew icz). 

PART· III 

SPECIAL CONSIDERATIONS AND PROPOSALS 
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Merely listing the kinds of declarations available 

does not serve to answer some of the more important questions 

that should be asked about declarations of status. Some 

of the questions have been touched upon in the preceding 

discussion of the law in Alberta and England, such as 

wheth�r or not a declaration of status is a matrimonial 
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cause, but others have not been considered. I now 

propose to follow quite closely the format of the English 

Law Commission to examine the general adequacy of the 

law in this area and to suggest possible remedial action. 

A·c WHAT KINDS OF DECLARATIONS SHOULD 
BE AVAILABLE? 

le Marital Status 

Problems which affect marital status can either 

arise out of irregularities with respect to the marriage 

ceremony and related circumstances, such as licences and 

banns, or they can arise out of attempts to dissolve a 

marriage, the initial validity of which is not in 

question. 

(1) Declarations concerned with initial validity 

-------
An alleged marriage may give rise to the following 

circumstances: 

.. 

(a) the parties contract a valid marriage which 

may not be impugned by any means other than 

proper divorce proceeding; 

(b) the parties contract a voidable marriage which 

may not be impugned unless one of the parties 

avoids the marriage by seeking an annulment 

or unless the proper divorce proceedings take 

place; 

(c) the parties fail to contract a marriage, in which 

case no court action is necessary to impugn the 
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marriage, as none has come into existence. 

This does not mean that court action is not 

useful in correcting the official marriage 

register (see Bevand v. Nevand (1954) 35 

M.P.R. 244) and otherwise informing society 

that what was thought to be a marriage is 

not. 

Situation (a) is the opposite of (c)e Situation 

(b) is � mutant that grew out of legal necessity and defies 

logical classification with the others, and as such it 

should be dealt with separately. In fact, voidable 

marriages are not within the subject matter of this 

paper, unless it is suggested that provision be made to 

declare a marriage voidable. It is difficult to see what 

useful purpose would be served by such a novel declaration. 

On the other hand a declaration to the effect that a valid 

marriage has been contracted is a very useful remedy. 

Likewise, a declaration that no marriage-has been contracted 

is a socially desirable remedy. These would be useful 

remedie? because much of human conduct is ordered by marital 

status and if there is uncertainty as to that status, conduct 

. must of logical necessity also become uncertain. 

At first glance it would seem desirable to provide a 

single forum to determine either side of this issue. That 

is, an action should exist whereby a person can simply 

demand an adjudication as to the effect of certain named 

proceedings on his marital status. In that way if one 

spouse wished to argue for the contract the other would be 

free to argue against itp and the issue could be resolved 

within the same proceedings. But cert�in problems work 

�gairist this simple solution. 
'l• 
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The problem lies in the confusion surrounding the 

time honoured remedy of a declaration of nullity of a 

marriage void ab initio. It has come about that there 

are two separate actions for this same remedy. In England 

one is called a declaration and the other a decree of 

nullity. This is not always a useful guide in Canada 

(see SaPa v. SaPa (1962) 40 W. W.R. (ns) 257 where declara

tory relief is sought but the court refuses to grant a 

0decree"). In Alberta they are both called declarations 

of nullity. The one is the exercise of the courts 

equitable jurisdiction to grant declarations at its 

discretion. The other is the exercise .of the courts 

matrimonial jurisdiction. Actually the Alberta position 

is much the same as that of Ontario, so it is useful to 

examine the Ontario Law Commission's discussion of this 

dichotomy (Family Law Project, Vol. VII, pages 298-300): 

.... 

Unlike the position in England, a decree 
of nullity of a void marriage isr it �V"ould 
seem, initially a final judgment. This is 
the result of reading Rul� 776250 of the Ru�5� 
of Practice with Rule 799 51 and Rule 2 (j) . 

. 

The result is to introduce a difference between 
a decree of nullity of a void marriage and a 

decree of nullity of a voidable marriage (which 

250Rule 776(1): " Rules 777 to 810 apply only to 
matrimonial causes. " 

251Rule 799(1): "Every judgment for the dissolution 
of marriage or for the annulment of marriage shall be 
a judgment nisi not to be made absolute until the 
expiration of three months from the pronouncing thereof. 11 

252
Rule 2 (j) : · " 'matrimonial cause' means an 

action under the Divorce Act (Ontario) for the 
dissolution of a marriage or for the annulment of 
a voidable marriage;" 
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. d . ") 
253 

b t t requ1res a ecree n1s1 , u o 
equate the former decree with a decla
ration of status which likewise does 
not need to be made absolute. Sub
stantive differences do, however, 
exist between proceedings for a 
declaration and proceedings for a 
decree of nullity. 

(i) Discretionary 

·A decree of nullity will follow 
e� debito just it iae if the court has 
jurisdictio�5�nd if grounds· for relief 
are proved. Relief by way of 
declaration is within the discretion 
of the court. 255 This discretion is 
exercised with great care and caution 
and it is necessary to balance the 
reasons for and against the granting 
of relief: where there has been no 
invasion of any right of the plaintiff, 
it is necessary to consider the plain-
t�ff'� s�nterest in obtaining a declara
tJ.on. 

(ii) Availability of consequential 
relief 

In Kassim v. Kass im the object of 
the wife's application to amend her 
petition and to pray in the alternative 
for a decree of nullity was to protect 
her thereafter on questions affecting 
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253Fisher v,. Fisher, . [1960] O. R. 290, must now 
be read subject to the 1960 amendment to Rule 2(j) 
which added "annulment of a voidable marriage" 

254weZsb. v. BagnaZZ� [1944] 4 D� L.R. 439. 

· 255xassim v. Kassim, [1962] P. 224. 

256sa.ra v. Sara (1963), 36 D.L.R. (2d) 499. 
·i· 



maintenance and in relation to the child 
of the marriage. For if a bare declaration 
is granted, it appears that, under English 
law, the petitioner is not, in the same 
proceedings, entitled to claim ancillary 
relief. Ormrod J. said,257 " The gravemen of 
the matter is that it is said that if I 
grant the husband the declaration for which 
he prays, the court is then funatus offiaio 
and has no jurisdiction to make orders for 
the maintenance of the petitioner or for 
the custody and maintenance of the child 
of this union, whereas if I pronounce a 
decree of nullity, the court is not funatus 
offiaio and has the necessary jurisdiction 
to deal with both forms of ancillary relief. " 
In both AlspeatoP v. AlspeatoP258 and FPiedman 
v. SmookleP, 259 consequential relief was 
claimed, though for reasons mentioned in 
the judgments, such relief was not dealt 
with by the Court at the time of the declara
tory proceedings. Indeed, in AlspeatoP v. 

AlspeatoP the claim for consequential relief 
was a factor referred to by the Court of 
Appeal, apparently in favour of the exercise 
of declaratory jurisdiction. For after 
referring to HaP-Shefi v. HaP-Shefi, Roach 
J. A. said,260 "Horeover consequential relief 
was sought by the plaintiff in this action. 
The claim for that relief has not been 
disposed of merely because all parties 
requested that it be allowed to stand." 
The reason why a court is funatus offiaio 
after a grant of declaratory relief was not 
clearly articulated in Kassim v. Kassim. 
The ancillary relief there referred to 
related to maintenance and custody, and the 

257 
SupPa, note 255, p. 232. 

258 
[1957] O.R. 454. 

259 
(1963) I 43 D. L.R. (2d) 210. 

260 
SupPa, note 256 at pp. 463-464. 

46 
:. 

·�. 



reasoning presumably turned upon the 
wording of the �g�lish matrimonial 
causes statute. In the two Ontario 
cases, one party to the marriage was 
deceased and the consequential relief 
claimed concerned, apparently, distri
bution of the deceased's estate. 
Section 1 of the Matrimonial Causes 
Act,262 which enables gross or annual 
sums to be secured to a wife, commences 
"In any action for divorce or to declare 
the nullity of any marriage, • • • " and 
other sections providing for ancillary 
relief commence in a similar fashion. 
It would seem, therefore, that the 
comments of Ormrod J. in Kass im v. Kass im 
may reflect also the position under the 
law of Ontario. 
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261Rayden, Practice and Law of Divorce, (1967, 
lOth ed. ), 366-68. 

262 R.$.0. 1960, c. 232. 
�-----

A discussion of the principle of discretion as it 

applies to declarations of status follows on page 58. 

It is at least arguable that some kinds of conse

quential relief are available in Alberta after a declaration 

of nullity granted under the-declaratory jurisdiction of 

the court. The Domestic Relations Act, R. S.A. 1970, c. 113, 
section 23 and 24 reads: 

23. (1) Where a decree of divorce or declaration 
of nullity of marriage has been obtained, 
the Court may order that the husband to 
the satisfacti9n of the Court secure to 
the wife such annual sum of money for 
any term not exceeding the lifetime of 

·. the wife as the Court deems reasonable · .,. 

having regard to the fortune, if any, of 
the wife, the ability of the husband to 
pay, and the conduct of the parties. 



(2) If it thinks fit the Court may in 
addition or in the alternative order 
that the husband pay to the wife 
during their joint lives such 
monthly or weekly sum for her 
maintenance and support, as the 
Court thinks reasonable. 

(3) On a decree of divorce an order may 
be made in favour of a wife notwith
standing that she has been guilty of 
adultery. 

24. When a decree absolute of divorce or 
declaration of nullity of marriage is 
given, the Court may make such order 
as to the Court seems fit with regard 
to the property comprised in an ante
nuptial or post-nuptial settlement made 
on the parties to the marriage and with 
regard to the appl.ication of the pro
perty either for the benefit of the 
children of the marriage or of the 
parties to the marriage or both. 
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These provisions certainly do not require that the 

declaration of nullity be granted under matrimonial juris

diction. However, it is true that the very nature of a 

declaratory judgment is that it does
. 

not order that anything 

be done, 
·
it merely states the rights of the parties or 

the opinion of the court on a point of law. Still it seems 

to be a non sequ iter to draw from that that the court is 

functus off ic io after granting such a declaration. 

The problem can. be minimized, if not completely 

solved, by making sure that the jurisdictional require

ments are the same for the exercise of both powers. In 

other words, merge the two remedies under statutory 

authority. It may be felt that the Domestic Relations 

Act, section 23, does that by providing that " where a 

declaration of nullity has been obtained, the Court may 

order" relief. It is this researcher's opinion that this 

interpretation should prevail, but nevertheless, Kass im v. 

·t· 
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Kassim has not yet been considered in Alberta and until 

it is, it is difficult to be sure just wha� may develop. 

Returning to the wish for a single forum to deal 

with both declarations of validity and declarations of 

invalidity. Besides the problems mentioned above with 

re�pect to the special nature of declaration of invalidity, 

there is also the problem illustrated by Garthwaite v. 

Garthwaite (see page 30 , supra). The wife who pleads 

nullity _has her own domicile, at least proleptically, 

while the wife who pleads validity retains her husband's 

domicile. The simple answer is to separate the concept 

of domicile from the law relating to declarations of 

status. In the alternative, the example of the Divorce 

Act, R.s.c. 1970, c. D-8, s. 6(1) could be followed, 

allowing the domicile of a married woman to be determined 

as if she were unmarried. Such a change would have to be 

legislated. Ideally, the principle should be that as long· 

as the person has a sufficient connection with the province, 

the courts should be willing and able to declare that 

person's status in Alberta. These declarations would not 

pretend to alter a person's status, or to declare what it 

. may be in another jurisdiction. In this context the condition 

of domicile is utterly inapp�opriate. The exact terms of 

the connection should be politically or philosophically 

determined, or they could be left to judicial discretion 

as is the practice now for determining the required connection 

with a foreign jurisdiction for purposes of recognition of 

foreign decrees (see Kish v. Director of Vital Statistics 

at pages 36-38, supra). It also seems reasonable that this 

connection could be determined in each case in much the 

same manner as the courts presently determine if the applicant· 

has the required Zoaus standi in other discretionary appli

cations. 
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With these problems in mind, it is proposed that 

a single forum should deal with this one issue: Is 

the contract of marriage initially valid or not? The 

court should not become functus officio after the declara

tion, and the rules regarding jurisdiction should be the 

same whether one pleads in the affirmative or the negative. 

(2) Declarations concerned with attempts to 
dissolve a marriage, the initial validity 
·of ·whi'ch i·s· ·na·t· t·n· �tue·stion 

The marriage contract can be terminated by death, 

nullity .in the case of a voidable marriage, or divorce. 

(a)· -ne·ath ·of: a· ·spouse 

In England, under the Matrimonial Causes Act, 

1965, s. 14, the court is empowered, if satisfied that 

reasonable grounds exist for presuming death, to make a 

decree of presumption of death which has the effec� of a 

divorce. The Canadian position is different and PoweP 

on DivoPce {2nd ed.) explains the difference at pages 

352 and 353: 

No Canadian statute goes that far. Moreover, 
in the absence of a statute empowering it 
to do so, the court has no jurisdiction to 
declare that an applicant's spouse who had 
not been seen or heard of for over seven 
years should be presumed to be dead where 
the applicant's only reason for asking for 
it is that he or she wishes to marry again. 

Such a statute has been enacted in all 
of the western provinces, but these statutes, 
being provincial Acts, cannot under our 
constitution authorize, as the English 

�·statute does, the decreeing of the dissolution 
of the petitioner's marriage. Therefore, even 

'1• 



though the issuer of marriage licences 
in the province issues a licence to a 
petitioner armed with such a declaration 
the marriage is invalid if the former 
spouse declared dead is in fact alive. 
In Alberta it has been held that notice 
of the hearing of a petition under the 
Act should in all cases be given to 
the attorney-general of the province. 
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The Alberta provision is as follows (The Marriage 

Act, R . S.A . , c. 226, s • .  20) : 

20o (1) Any married person who alleges that 
reasonable grounds exist for supposing 
that the other party to the marriage 
is dead may present a petition to the 
Supreme Court to have it presumed that 
the other party is dead, and the Court, 
if satisfied that such reasonable grounds 
exist, may make a decree of presumption 
of death. 

(2) In a�y such proceedings the fact that 
for a period of seven years or upwards 
the other party to the marriage has been 
continu� absent from the petitioner 
and the pet1�oner has no reason to 
believe that t.il�_other party has been 
living within th� time is evidence th�� 
he or she is dead �ntil the contrary A:"s 

-

proved. 

�
-
�t �n

· 
Power 

. the�rn.petence of the prqv1nce to prov1 '\ 
. \ . . ' , I 

tha the marr1age has been'\�J.ssolved b��th. That would 

.� ( 
I 

;zbably be the best solutidn to the problem, although it 

y not be necessary as sectJ.ori�4,
,
1) (c) of �he Divorce 

Act, R.s.c. 1970, c. D-8, provides�sr�hereby just such 

a marriage can be dissolved. 

4. (1) In addition to the grounds specified 
in section 3, and sub ject to section 
5, a petition for divorce may be 
presented to a court by a husband or 

., . 



wife where the husband and wife are 
living separate and apart, on the 
ground that there has been a permanent 
breakdown of their marriage by reason of 
one or more of the following circumstances 
as specified in the peition, namely: • • •  

(e) the petitioner, for a period of not 
less · than three years immediately 
preceding the presentation of the 
petition, has had no knowledge of 
or information as to the whereabouts 
of the respondent and, throughout 
that period, has been unable to 
locate the respondent; 

52 

In conclusion, it would appear that the termination of a 

marriage by death of a s pouse is not the sort of problem 

which lends itself to a decla�ation of status solution, at 

least in the provincial content. 

(b)· Nullity ·and divorce 

These two causes can be treated alike, with one 

small distinction. There is no need for declarations, in 

Alberta, as to the validity of a marriage where divorce or 

nullity proceedings have taken place in Alberta, as those 

proceedi�gs cannot be questioned outside of the normal 

procedures of appeal. What concerns us here are foreign 

proceedings and their effect·according to the law of 

Alber-t;:a. 

•Foreign11 means not Albertan, to paraphrase from 

Dicey's ConfZ ict of La7.Us (7th ed. ) page 30. An �nnulment 

in Ontario then, is foreign and could give rise to the 

need in Alberta for a declaration as to the status of 

the persons involved. The situation with regard to divorce 

was similar, but under th� Divorce Act (Canada) all the laws 

relating to divorce come under the same jurisdiction. 
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Since the law relating to divorce is the same in Alberta 

as it is in Ontario, for example, then by definition there 

can be no "conflict of laws". So then the 

distinction must be made between nullity and divorce 

proceedings in that in matters of divorce foreign 

means not Canadian and in relation to nullity foreign 

means not Albertan. 

As has been mentioned the common practice in Alberta 

when a foreign divorce or nullity action has occurred is for. 

the party to seek a mandamus or some other action to have his 

status determined. There are cases where declaratory relief 

simpliciter has been granted and the remedy is available 

although it is clouded with uncertainty. There is a need 

for this remedy and as a matter o.f civil rights the Alberta 

Legislature should be competent to provide a forum for 

the. consideration of the issue. It is proposed that legis

lation be passed to the effect that all persons with sufficient 

connection with the province be allowed to apply for a 

declaration as to their marital status in Alberta. In actual 

fact this would be a remedy much like that proposed for 

declarations as to initial validity, and the considerations 

as to consequential relief have the same application. 

2.· Fi.lial Status 

In 1960 the decision was made in Alberta that a 

specific provision for declarations of legitimacy was not 

necessary as The Legitimacy Act, S. A. 1960, c. 56, s. 8, 

repealed �art VII of the Domestic Relations Act (see pages 9-13, 

s.upra). The Legitimacy Act clearly outlines the conditions 
. . 

that govern legitimacy, and perhaps it was thought that with 
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those clear guidelines it would be sufficient for persons 

concerned. to have their causes determined as a matter 

ancillary to other established claims. 

The English Law Commission has, at page 56 of its Report, 

made a contrary recommendation. 

(1) The court should be empowered by statute 
to make the following declarations (paras. 
18-36):- • • • • 

(iii) that the applicant is legitimate 
or has been legitimated pursuant 
to statute or at common law. We 
invite views as to whether legitimacy 
and legitimation declarations should 
be limited to the. applicant's own 
status, or whether an applicant 
should be able to ask for a declara
tion that he or any other person is 
legitimate or has been legitimated 
(para. 32). We also raise the 

question whether it should be possible 
to obtain a declaration as to the 
parent-child relationship in cases 
where the applicant does not claim 

.the status of legitimacy or legiti
mation (para. 34). 

As· is intimated by the latter part of this proposal, 

the E�glish Commission con�idered the pro�lem of filial 

status in its broadest sense (pages 27, 28 and 29 of the 

English Report)·· 

34. There remains the question whether it 
should be possible to obtain a declara
tion establishing the existence of the 
parent-child relationship in cases where 
the applicant does not claim the status 
of legitimacy or legitimation. It is, 
of course, already possible to obtain a 

� decision of the court as to the parent-child 
relationship wherever that is an essential 
·element in establishing a claim. But a 

� � � 
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decision obtain in that way binds 
only the parties. What we have in 
mind here is a declaration in rem . 

At one time the relationship of 
legitimacy or legitimation was all 
important. The illegitimate child 
had no legal rights in respect of 
his father. But now the position 
is different: the Family Law Reform 
Act 196978 goes a considerable way 
towards removing the disabilities of 
illegitimacy from the law. At present 
what appears to be increasingly 
important for legal purposes is not 
whether a person is the legitimate 
child of another but whether he is 
the child (legitimate or illegitimate) 
of that person. This suggests that 
what is needed today is a right for 
an illegitimate child to be able to 
apply

.
for a declaration that someone 

is his father. If no steps can be 
taken until the father dies and the 
·child claims against his estate, the 
evidence will be stale. On the other 
hand, there is much force in the argu
ment that if anyone could apply for a 
declaration that he was another person's 
child this could be used for blackmailing 
purposes. Since an alternative remedy79 

78s. th . . . f 1nce e com1ng 1nto operat1on o Part 

ss 

II of the Act, illegitimate children are for 
s uccession purposes almost in the same position 
as legitimate children. Illegitimate children 
are given succession rights against either of 
their parents who dies intestate equal to those 
of legitimate children. References to 'children• 
in dispositions made after 1 January 1970 are to 
be construed as including illegitimate children 
unless a contrary intention is shown in the 
disposition. Further, illegitimate children 
are treated as dependants- for the purposes of 
family provision legislation. 

·. 79The question of paternity can be determined ·t· 

as and when a dispute arises in which the point is 
relevant, e. g. , when a person makes a claim against 
the alleged father's personal representatives. 



is available it might be thought 
undesirable to introduce a new type 
of declaration in rem which could 
lend itself to such purposes. 

56' 

Although the rights of a legitimate child are still 

very much greater than those of an illegitimate child in 

Alberta, it is clear that many rights and privileges are 

also determined by reference to the parent-child relationship 

whether legitimate or not. See fo� example the Child Welfare 

Act, R. S.. A. 1970, c. 45, s. 49; the Family Relief Act, 

c. 134, s. l(b) ; and the Intestate Succession Act, R. S. A. 

19 7 0 , c. 19 0 , s. 15 and s • 16 ( 1) • 

There appears to be no compelling need for declaratory 

relief in this area of the law. The English proposal gave 

no compelling reason why declarations should be available. 

No doubt the fact that English law already.provides a measure 

of relief in this manner was an influence in the decision. 

As a matter of policy, it may be that this is a civil right 

that should exist, but such a right should only be allowed 

with fu�l knowledge of the potential for abuse, which could 

be very high if the declaration is used as an instrument of 

· blackmail. I make no proposal on this point. 

3 .  · Na·t·i·o·nality 

The provision in the Legitimacy Declaration Act, 1858, 

that� person could apply to be declared a British subject 

probably is still in force in Alberta. This is certainly 

a declaration of status. No need has been demonstrated 

for this provision and as it lies out of the mainstream 

of the general law regarding citizenship it should be .1• 

repealed or at least transplanted to some other more fitting 

statute. In any event it embrances a subject that is beyond 

the terms of reference of this paper. 



B. SHOULD DECLARATIONS OPERATE IN REM 
OR SHOULD THEIR BINDING EFFECT.BE 
LIMITED TO THE PARTIES TO THE PRO
CEEDINGS? 
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The English Law Commission proposed that declarations 

of status should operate in rem. They gave these two 

reasons. 

(1) Unless the declaration is in rem 
it largely fails in its purpose; 
one might as well deny the possi
bility of obtaining a declaration 
and allow the question to be 
determined, if and when it is 
relevant, in an action in personam. 
The purpose of a declaration 
regarding status is to ·still doubts 
once and for all. 

(2) A decree of divorce or nullity 
operates in rem and it would be 
anomalous and inconvenient if a 
distinction were drawn between two 
types of decree both of which 
determine the status of a marriage. 
If a decree that a marriage was void 
operates in rem, so, surely, should 
a decree that it was valid. 

This proposal is consistent with ths present law, 

which is outlined in Lepre v. Lepre [1965] • 52 at 62, by 

Sir Jocelyn Simon P. 

A judgment declaratory of the status of 
some subject-matter legally situated within 
the national and international jurisdiction 
of the court pronouncing the judgment 
constitutes a judgment in rem which is 
universally concl�sive. 

.. In respect of declarations of status we should be· ·t· 

mostly concerned with national, as. opposed to international, 
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jurisdiction, but in any event it is reasonable that the 

judgments should continue to operate in rem. 

Cc SHOULD DECLARATIONS BE IN THE DISCRETION 
OF THE COURT OR SHOULD THEY BE OBTAINABLE 
AS OF RIGHT? 

Presently declarations of nullity are available 

as a matter of right (Welsh v. Bagnall [1944] 4 D. L. R. 

439) while declarations of validity are discretionary 

(The Marriage Act, R. S. A. 1970, c. · 226, s. 23, "The 

Supreme Court may, • • •  declare that a marriage was 

lawfully solemnized"). The declarations following 

the authority of Har-Shefi v. Har-Shefi are also discre

tionary. It would seem that there should be a consistent 

policy. The English Law Commission recommended that 

declarations of status be available as a matter of right. 

In practice it seldom matters whether a 
remedy is obtainable as of right or in 
the discretion of the court. We provi
sionally propose that declarations of 
marital status and legitimacy should be 
available as of rig·ht, not because there 
is any likelihood that the court, given a 
discretion, would exercise it against a 
bona fide applicant but because the right 
to determine one's matrimonial status or 
one's legitimacy is likely to be regarded 
as a human right that should not be 
subject to the court's discretion. We 
invite views •. 

This is a valid comment, but it is a matter of 

political policy whether or not new rights should be established. 

Naturally if the declarations are available as a matter of 

right then stricter safeguards to protect the rights of 

third�parties have to be implemented than would be necessary 

if discretion were allowed. The English Report pages 61 to 63 

suggests safeguards which seem feasible and highly effective 
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if it is decided to make the action available as a matter 

of right. 

D. WHAT SHOULD BE THE POSITION ON THE 
DISMISSAL OF AN APPLICATION? 

The English Law Commission answered this question 

very adequately with this statement {page 33), 

We suggest that the better view is that the 
Court should not grant a declaration (which 
operates in rem) for which no one has asked. 

E. SHOULD PERSONS OTHER THAN A PARTY TO 
THE MARRIAGE BE ENTITLED TO APPLY FOR 
A DECLARATION AS TO THE MARRIAGE? 

Presently a void marriage may be declared invalid 

at the suit of persons other than the parties to the 

marriage so long as that person has as his object in 

bringing the suit the protection of some-right or interest 

... of his own (Power on Divorce (2nd ed. ) page 188). There 

are no �eported instances of actions for declarations of 

validity of a marriage by persons other than parties to 

the marriage, although the Marriage Act, R. S.A. 1970, c. 

226, s. 23, provides that applications for orders that the 

marriage was lawfully solemnized can be brought by " {a) a 

party to the marriage, or {b) the Attorney General, or 

(c) the Director {of Vital Statistics), either ex parte 

or upon such notice as the judge directs. " 

The English Law Commission expressed an opinion that 

o·ther persons should not· be allowed to obtain declarations 

operating in rem, concerning the marriage of others. The 

thrust of the argument that they present is that "the 
· ·i· 

obtaining of an applicant of a dec·laration in rem in respect 



of a marriage other than his own seems to us to be an 

unnecessary interference with third party rights. " 
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(pages 19-20). Nevertheless the Law Commission recognized 

the continuing need for some form of relief for third 

parties (pages 48, 49), 

The history of the matter demonstrates 
that where a third party has a sufficient 
interest in impugning the validity of a 
marriage, he should be entitled to do so; 
this principle should, we think, be 
preserved but we take the view that any 
decision on such proceedings should not 
have a binding effect in rem. We have 
already indicated our general view that only 
parties to the marriage should be able to 
apply for a declaration in rem as to the 
validity of their marriage and our exami
nation of the law of nullity in this 
context leads us to propose that a decree 
of nullity of a void marriage should be 
available only on the application of a 
party to the marriage. 

62o If this proposal is accepted, an 1nterested 
person will remain entitled to impeach the 
marriage in proceedings concerning his 
interest, ·e.g., the administration of a 
settlement in which he has an interest, but 
any decision as to the validity of the 
marriage will be binding on the parties 
to the proceedings only and will not operate 
in z-em. 

It is submitted that these recommendations are 

acceptable with the possible exception that such public 

officials as the Attorney General and the Director of Vital 

Statistics be allowed to apply for declarations in order 

to preserve the integrity of the public records. 

"\ .,. 
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Fe SHOULD AN APPLICATION TO DETERMINE THE 
VALIDITY OF A MARRIAGE BE AVAILABLE AFTER 
THE DEATH OF A SPOUSE? 

Here we have the kind of consideration about which 

it is difficult, if not foolish, to formulate a rule. 

The English Law Commission points out that currently 

such applications are allowed, then it sets out the 

arguments for and against continuing to allow this kind 

of· declaration (pages 35-38), 

44 . We suggest, for the reasons set out 
in this paragraph, that the present 
rule should be retained, though we 
are aware that a case does exist for 
the view that neither nullity nor a 
declaration as: :to. v:alidity should be 
available ·after the death of a spouse. 
OUr reasons are: 

... 

(1) An existing right should not 
be taken away unless it is 
shown to work a mischief, or 
at least that it is undesirable. 

(2) The right of a spouse to apply 
after the death of the other 
spouse for a decree 

·
of nullity 

declaring his marriage to have 
been void has existed for 
centuries; the like right of a 
spouse to apply for a declaration 
that his marriage was valid has 
existed since the Legitimacy Declara
·tion Act 1858. There is nothing 
to suggest that the exercise of 
these rights has caused harm or has 
been abused • 

.,. 
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(3) The circumstances of AZdrich v.98 
Attorney Generaz91 and Re Meyer 
show that the obtaining of a 

declaration as to status of the 
former marriage can serve a useful 
purpose. Such a declaration can 
prove useful to a person such as 
.f.ir. Aldrich who is s·eeking to 
establish rights of succession in 
a foreign country and the foreign 
authorities indicate that they 
would be assisted by a declaration 
from the English court. Even if 
no financial advantage flowed from 
the declaration there is no good 
reason for depriving a woman in 
Mrs. Meyer's position of the chance 
of obtaining, if she so desires, a 
declaration in rem that she is her 
husband's widow and not his divorced 
wife. 
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97[1968] P. 281 (a woman had died leaving a 
large estate in Switzerland, whose law gave 
extensive rights to her parents. The petitioner 
claimed that the deceased was his legitimate 
daughter and sought declarations that (a) he had 
been validly married to her mother, who had died 
before the petition, and (b) that he was her 

·father. Ormrod J. granted a declaration under 
s. 39, Matrimonial Causes Act 1965 that the 
petitioner's marriage was initially valid but 
held that he had no jurisdiction to make a 
declaration of legitimacy of a person other 
than the petitioner) . 

98[1971] P. 298 (the wife divorced the husband 
in Nazi Germany under duress; both parties lived 
together in England for some years: on the husband's 
death his widow became entitled in Germany to a 
pension from a Compensation Fund for the benefit of 
victims of the Nazi regime; the wife applied for 
a declaration that the divorce decree was void, 
the German court intimating that it would accept 
the English court's decision as to the validity of 
the German divorce) . .,. 



45. The arguments for abolishing the present 
rule may be stated thus: -

(1) In proceedings in which the status 
of the former marriage is relevant 
the court will continue to be able 
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to make declarations as to the 
validity of that marriage and to make 
findings on questions beaming on its 
validity. Although such declarations 
and findings would operate in personam, 
that is all that is needed; there is 
no need for an in rem determination as 
to the status of a marriage, which 
cannot in any event be in existence 
because one of the parties is dead. 

(2) The fact that Aldriah v. Attorney
General and Re Meyer appear to be 
the only reported decisions in which 
applications for an in rem declara
tion were made after the death of a 
party to the marriage demonstrates 
the lack of ne-d for such a remedy. 
In AZdriah v. Attorney-General the 
petitioner should have taken the 
appropriate proceedings in the Swiss 
court to establish his claim to assets 
which lay within the jurisdiction of 
that court. Re Meyer is a case which 
is unlikely to arise very frequently 
since in most cases foreign courts are 
not inhibited from deciding the sort 
of questions that arose in that case. 

46. The arguments for. and against the present 
rule are evenly balanced. Though an unusual 
case; Re Meyer did reveal facts in which the 
rule enabled justice to be done. We there
fore recommend its retention. 

It is proposed that no rule need be adopted in Alberta. 

There are no reported Canadian cases that have discussed 

the problem and there probably never will be any, but if 

one should arise the court should be free to determine the 

question on its peculiar merits. 
"i• 
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G. JURISDICTION 

The essence of this whole problem has been juris

dictional. The criteria for assuming jurisdiction have 

varied from one kind of declaration to the next and from 

one court to the next. If a significant reform is to be 

made it must above all else consolidate and clarify the 

position with regard to jurisdiction. 

As has been stated the applicant should have a 

sufficient connection with Alberta. The English Law 

Commission recommended that the connection be the same as 

that required for divorce and nullity, so that "if one 

spouse seeks a declaration in respect of marriage, the 

other spouse would be able to cross-petition for divorce 

or nullity" (page 39). Presently the jurisdictional 

requirements are different for divorces and for nullity 

in Alberta. Also, inherent in the English proposal, there· 

seems to be an unnecessary equation between deaZaPa.tions 

of status, and matrimonial causes giving rise to aZtePations 

of stat�s. 

The stringent jurisdictional rules that surround 

nullity of a voidable marria9e and, strangely, to a lesser 

extent, divorce, are designed to prevent limping marriages, 

because a divorce in Alberta that isn't recognized in 

another country is socially undesirable. However, a 

declaration of status cannot cause a limping marriage, nor 

can it, by any stretch of the imagination prevent a limping 

marriage (no matter how strict the jurisdictional criteria 

may be). A declaration of status will only define the 

situation in the jurisdiction in which it is granted. 
'\• " 
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Nor is there any substance to the argument that 

there is a compelling need for a spouse to be able to 

cross-appeal for a divorce in the same proceedings. In 

fact, the value of holding divorce proceedings separately 

has been recognized in that Rule 563(3) of the Alberta 

Rules of Court states that no cause or action shall be 

joined in a divorce petition, except for claims for 

ma�ntenance and custody. This has been the subject of a 

Report by this Institute (August, 1971, Report #7) . Indeed, 

a declaration of invalidity would indicate the impossibility· 

of a divorce action and a declaration of validity would 

have no effect on subsequent or even contemporaneous 

divorce proceedings. It has already been proposed the 

declarations of nullity for marriages void ab initio 
should be treated the same as other declarations of status. 

This applies to the basis of jurisdiction as well. Voidable 

marriages are very different, _and beyond the scope of this 

paper. � 
----

What shou.ld the requirement be? On page 49, sup?'a� 
it was .suggested that an applicant must, in the discretion 

of the court have a substantial connection with Alberta. 

That is the extent of my proposal, a requirement of a 

years residency seems artificial as it may be a residency 

under circumstances which establish no connection, while, 

for example, an interest in land in Alberta_may provide 

the connection without any residency whatsoever. 

H. PROCEDURAL SAFEGUARDS 

In· order to protect the rights of third parties it is 

necessary to provide certain procedural safeguards. The. ·i· 

Alberta Rules of Court in Rules 578 to 580 set out Rules 
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