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MATRIMONIAL PROPERTY 

The r e s o lution of the Leg i s l ature of March 8 ,  

1 9 7 1 ,  direc ted th� In s ti tute " to s tudy the feas ibi l i ty 

o f  leg i s l ation whi ch would provide that , upon d i s s o lution 

·of the marriage , each party would have a ri ght to an 

equq.l s har e in the as sets accumulated dur ing the marriage, 

otherwi s e  than by g i f t  or inheri tance r eceived by either 

spou se from outs i de sources.n 

Imp l ic it i n  this resolution i s  the recognition o f  

the fact that the present matrimonia l property sys tem ,  

whereby each spous e keeps his O\vn and neither has a legally 
vested r i ght to s hare in the property o f  the other , apar t  

from judicially conferred 11 sma ll mercies", 't··Jork s i n  

practice t o  the d etr iment of the married woman , especially 
the one who i s  more or le s s  complete ly depend ent on her 

hu s band. That sy s tem wa s ushered in a c entury ago as a 

ref lection of the intens e individual i sm o f  the common 

law ,  as oppo s ed to the prevai l ing communi ty property 

sys tems (whabh s ti ll f louri s h  among the va s t  majority of 

married coup le s in large are �s of the globe , e i ther as 

s tatutory regimes or de f a c to ) , the e s s ence of whi ch was 

the communa l cooperation of the f am i ly .  

Although dur ing the p a s t  g eneration the lega l 

pendulum s e e ms to have s tarted a swing back to somewhat 

a middle po s i tion , either as a r e s ul t of jud i c i a l  ing enui ty 

or by s tatutory innovation , such .Piecemea l  reform has not 

brought about any s igni f i cant improvement in the po s i tion 

o f  marr ied women , especially the predominant group whi ch , 

by choice or nece s s i ty ,  i s  c on f ined to the trad itional 

ro le o f  hous ewife and mother in the fami ly. P erhap s i t  i s  
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not po s s ib l e  to b ridge the gap between the s e  two po lar 

entitie s  and bui ld a las ting s truc ture·on exi s ting 

f oundation s .  Perhap s  the on ly s olution l i e s  in a f un

damental ly d i f ferent reg ime , which would not only conform 

to the wi s he s of the great maj ori ty o f  mod ern women , whe ther 

they earn through emp loyment, bus ine s s  or prof e s s ional 

work or whether their contributi on to the matr imoni al 

partners hip l i e s  entirely in the i r  d ome s t i c  activities 

and the c are of the chi ldren, but would command the ir 

wi l l ing acceptance ,  being a true and tangib le embodiment 

of the s acred mar i tal vows whereby the man promi s es to 

endow hi s bride 11With al l his wordly goods " and she in turn 

promi s e s  to s tand by h i s  s ide " in s icknes s and in heal th, 

for ri cher , for poorer . • • .  " 

Bes ides commending to the good s en s e  of the peop le , 

the propo s ed sys tem mus t  be workab le ,  and for thi s  reason 

mus t  s ati s fy the criter i a  of certainty, s imp l i c i ty and 

conveni ence , en sure the maximum cooperation between the 

s pouses in vi tal ly important areas touching the s ens itive 

f abr ic of marr i age , and at the s ame time le ave unimpaired 

the exi st ing b alance b e tween the inter e s t s  of the spou s e s  

o n  the one hand and the leg itimate inter e s t s  of al l tho s e  

group s of individuals i n  soci al , economi c and legal inter

action with them, be they the i s sue o r  mor e  remote r e l ative s , 

or the cred i tors and other thi rd p art i e s ,  on the other. 

The Ins titute has therefore thoroughly examined the 

var ious feas ib le alternatives to .the pre sent s y s tem by the 

above noted cr iteria of exc el lence , whi le at the s ame time 

diagno z ing the i l l s  of the latter to s e e  whe the r the cure 

would be worthwhile , and at any rate with a view to f indi ng 

'J 
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out whether there are s ome as pects o f  that sys tem whi ch 

lould use fully b e  pre s erved and which �ould not only 

b l end eas i ly with the propo s ed alternative , but wou ld 

al s o  enhance its virtue . 

Before delving into the communal property s y s tems 

it may we l l  be important to inquire why the century o ld 

s eparate property sys tem i s  in s eeming d i s f avour . Why 

s hould we di s card a sys tem that has al l the badges o f  

s impl i c ity and convenience and i s  techn i c al ly perfect and 

which s eemed to ens ur e  the maximum indep endence of the 

spouse s in the ir economi c deal ing s ? To the s e  que s tions 

the ready answers of the spons or o f  the Eng l i sh Matrimon i al 

Property B i l l  which intended to introduce a l imited s y s tem 

of communi ty of property into Eng l i s h  law were:-

l 

(a) that the pr e s ent l aw ignore s the s o l emn 

undertaking given by the married man on 

marri ag e , 

( b ) that it f ai l s  to take account of the 

contribution whi ch a wi fe d i rectly or 

indirectly mak e s  to the acqui s i tion 

o f  matrimonial property , and 

( c )  even more important , the l aw' s attitude 

in looking on the wi f e' s r i ghts as b eing 

l imited to maintenance i s  humi l i ating and 

degrading especi ally where an innocent wi f e  

i s  legally c as t  as ide under permi s s ive 

d ivorce legi s l ation , " the woman is entitled 

only to bed and bo ard , women are regarded 



as chatte l s  in the home and economical ly 

and legal ly as s econd-rate oitizen s . "
1 

4 

However , the ques tion s t i l l  remains whe ther i t  i s  

pos s ible to f ind a compromi s e  between the principles of 

s eparation and communi ty of property , whi le at the s ame 

time p reserving the equali ty of the spous es in matter s 

of property and contract, and ,  one may add ,  in procedure .
2 

I t  should be recognized that i f  an alternative i s  

i n  fact found , i t  s hould , like the l aws o f  intes tacy , b e  

a s tatutory reg ime avai lab le i n  al l c as e s  where the p arti e s  

e i ther at the time of their marriage o r  s ub s equently do 

not or are unab l e to provide for an al ternate sys tem to 

govern the i r  union. The l aw wou ld operate on the the s i s  

that i t  would not regu l ate the conj ugal p artners hip unl e s s  

the husband and w i f e  f ai led to d o  s o .  S ome l egal sys tems 

als o  provide f or other regimes which the s pous e s  may 

expres s ly conc lude at the t ime of or s ubs equent to the ir 
. 3 

marr1age. 

The Community P roperty Reg ime 

C ommuni ty of property between a husband and w i f e  

i s  that sys tem whereby the property which they have i s  

common , that i s , it be long s to them equally as j o int tenants 

1
Mr. E. S .  B i s hop , Han s ard ( Commons )  Vol. 7 7 6 1 col .  8 0 4 . 

2
As pos ed by Pro f e s s or Otto Kahn-Freund in 22 Modern 

Law Review ( 1 9 59 )  at page 242 .  

3E.G .. , Fr ance provides for f u l l  community , s ep aration 
of property and partner ship o f  acque s ts in add ition to the 
new legal regime ( communi ty of acques ts )  and so al so doe s 
Quebec. 

· 
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and not as tenants in common; or as tenancy by the 

entireties. Equality is the cardinal t;'recep·t of every 

community system; and the basic requirements for its 

establishment are a valid marriage 4 and cohabitation as 
·5 

husband and wife. 

There are varying forms of this marital community, 

ranging from the universal community to the community of 

acquests and gains during the marriage; and there are also 

hybrid systems such as the community of surplus and the 

partnership of acquests and gains with eo-ownership of 

certain important family assets.6 

4A common law marriage does not establish legal 
community; but a putative marriage, in the civil law, 
i.e., a marriage which is forbidden but which has been 
contracted in good faith and in ignorance of the impediment 
on the part of at least one of the contracting parties, 
has been recognized by a few U. S .  states as establishing a 
community but others have refused to do so· Interesting 
problems arise or may arise where putative marriages are 
recognized, as to what would happen where there is a lawful 
wife as well as a putative wife (de Funiak at p. 9 7  in "Principles 
of Community Property" (1 9 71 ) hereinafter cited de Funiak). 

5
cohabitation is thought essential because it is 

considered that the mutual loyalty, the mutual sharing of 
burdens of marriage, the joint industry and labour of the 
spouses to further and advance the success or welfare of 
the marriage and of the family entitled them to share in 
the profits (de Funiak at pp. 1 0 8-10 9 ) .  

6The following quotation from Prof. Margaret H. 
Amsler 1 s Foreward to d·e Funiak 1 s 1 9 7 1  Edition of "Principles 
of Community Property" seems to strike a very appropriate 
note: 

In 1 9 4 0  Professor Funiak first called for 
recognition of the fact that the twentieth 
century American wife is not a toy of the 
idle rich nor is she simply unpaid domestic 
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1 .  The first of these is the UNIVERSAL COMMUNITY. 

All the property of the spouses, movable and immovable, 

whenever and however acquired, falls ir:tto the community, 

and on the dissolution of their union, is divided equally 

after deducting all the liabilities in respect thereof. 

A necessary corollary of this system has been that the 

community property must be administered by someone, usually 

the husband, and for that reason is not commendable to 

modern society even though the law might restrict his 

absolute powers. As Professor Kahn-Freund puts it, such 

a system is "incompatible with equality of sexes. . " 

and to this extent it entails a "subjection of women--her 

powers of disposition and management are of necessity 

suspended."? 

If that was the only defect of the universal 

community, perhaps the alternative of either independent 

or joint administration may be a proper remedy. Inde

pendent right of .administration would probably lead to 

serious difficulties and undermine not only the solvency 

(Footnote #6 continued) 

help; she is a person co-equal with her 
husband in contribution to the marriage. 

Today, there is agitation in some common 
law states for the enactment of legislation 
which would compel a husband to pay a part 
of his income to his wife as a salary for 
the housekeeping, cooking, nursing, chauf
feuring and the like which she does for.her 
family. It is submitted that this proposal 
stigmatizes the marital relation as that of 
employer-employee. It is suggested that the 
appropriate solution is the enactment of 
legislation to adopt the community property 
system. 

722 Modern Law Review at p. 242. 
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of the community but break up the �arriage itself. It 

would be an altogether intolerable situation in many 

cases. Joint administration may not be as bad, but one 

can envisage situations where courts may have to intervene 

to settle differences of opinion and as Professor Kahn

Freund states " . • • a healthy marriage may be undermined 

not so much by the difference of opinion as by the need 

for, and the possibility of resorting to, court procedures 

for its settlement." 

Another serious defect of the universal community 

is that it may lead to gross injustice, especially where 

the marriage lasts for a short time and one spouse has 

nothing or very little to contribute. "One may accept 

the result in the case of dissolution of the marriage by 

death, but it is highly inequitable in_the case of divorce .. n8 

To prevent such injustice, powers may be conferred in 

the courts equitably to decide as to the entitlement of 

each spouse for the labour and investment that had been 

expended, but such a solution would produce considerable 

uncertainty and in the final analysis may not represent 

any appreciable advance over the present separate property 

regime mellowed as the latter is with ample discretionary 

powers in the courts. 

For these reasons, a universal community appears to 

be unacceptable as a statutory regime and in its undiluted 

form does not exist anywhere; "Civilian systems wh���
��

��ve 

kept alive the community idea hav�, in their turn, �compelled 

8Massfeller at p. 3 7 9 ., in Friedmann "Principles of 
Community Property - A comparative Analysis" (hereinafter 
cited Massfeller) . 

. , 
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to revise the older forms of matrimonial community so 

as to recognize the growing social and·economic indepen

dence of the married women. "9 

2 .  The second type, the COMMUNITY OF MOVABLES AND 

ACQUESTS which formerly prevailed as a legal regime in 

France "in the .pays .du droit coutumi�r", in Quebec and 

in parts of Germany, 10and is still recognized in these 

countries but as a conventional system, was perhaps a 

compromise between the rigour of the full community and 

the desire to assure to the wife that her property will 

not all be dissipated by a squandering husband. This 

system is however open to the same objections as the full 

community, although with lesser force, since there is 

some scope for private ownership of premarital real property� 

Furthermore, it is unlikely that modern women will have 

immovables prior to their marriage, at least if it is 

their first one, but are more likely to have other types 

of property, and hence practically such a system would be 

indistinguishable from the full community for a vast 

majority of spouses. 

3. .C0�11UNI�Y OF ACQUESTs
11 

in which the spouses own 

equal, undivided shares in all after-acquired property with 

9Friedmann, p. 4 4 2 .,  in "Principles of Community Property -
A Comparative Analysisn (hereinafter cited Friedmann). 

10other parts of France recognized the community of 
acquests and separation of property. So also Germany. 

11 h' t '1 . . d . 1 . T 1s sys em preva1 s 1n Spa1n an 1n severa Amer1can 
states which were heirs to the Spanish tradition (Arizona, 
California, Idaho, Nevada, New Mexico, Texas and Washington) 
in Louisiana (French tradition), Puerto Rico, Virgin Islands 
(Danish tradition), and a few other countries such as 

Philippines, and is also the new legal regime in France. 
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f ew exc lus ion s ,
1 2 

and where e ach retains a l l  other 

property exc lus ively ,
1 3  

appears to inc?rpo rate a s imp le , 

natura l  and appeal in g  thought and , perhap s , ove rcome s at 

leas t one bas ic d e f ec t  o f  the UNIVERSAL COMMUNITY, vi z . , 

the element o f  inj us t i c e  when a mar riage breaks up wi thin 

a s hort period of time , but it brings cons iderab le comp le

xity to the who l e  regime o f  proper ty law w i th imp l ications 

to o ther are a s  of law ,  s uch as inte s tacy and f ami ly 

p rovi s ion s , c re d i tors ' rights , etc . Un le s s  thi s  sys tem 

conf ers tangib l e  rights on the weaker and b lame l e s s 

s pous e whi ch could not in any meaningful way b e  achieved 

under a s imp ler sys tem , the comp lexi ty would undermine 

its uti l i ty as a s tatuto ry regime for the univers a l  mas s  

o f  spous e s  who do not make a l ternate arrangements to 

regulate their ri ght s .  

The inqui ry therefore would focus o n  the princ ipal 

are a s  of di f f i culty that c r i ti c s  o f  the regime have brought 

to the fore in voi c ing thei r  ob j e ctions to it , to s ee 

whether the prob lems are so formidab l e  that our legal 

sys tem cannot b e  adapted wi thout c ons tant recours e to 

leg i s lation to aid it at every nook and corner. 

1 2
s ee Appendix A a s  to the de fini tion o f  communi ty 

and s eparate property and the provi s ion o f  the Quebec 
C ode. 

1 3
Thi s r i ght of the w i f e  can be de s c r ibed as an 

equal pres ent , and exi s ting ownership right , whi ch i s  
una f fecte d  b y  the fact that the admini s trati o n  o f  the 
common property i s  p l aced in the hu sband . I t  i s  conferred 
by l aw on the theory that " two individuals are equa l ly 

devoting the ir lives and en ergi e s  to furthering the 
materi a l  a s  well the spiritual succe s s  o f  the marriage11 
( De Fun i ak , at p .  2 3 7 ) . 

l 
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The f ir s t  of the three maj or p rob lems i s  one of 

admini s tration. It is perhaps inevitable in any communi ty 

sys tem that in the ultimate ana ly s i s  the author i ty to 

make final deci s ions mus t  res t in one of the spous e s , and 

in the nature of things that pers on would norma l ly be 

the hushand.14 It would,appear "that this problem i s  

over emphas i z ed and i t  i s  certain ly po s s ib le to provide 

that wi th respect to certa in ma j or tran s ac t i ons the 

concurrence of both the spous es would be e s s ential to 

thei r  va lidity or , where the spou s e s  cannot agree , the 

approp r i a te court would settle the ma tter.�In regard to 

matr imonial home s thi s i s  the approach taken by the home s tead 

leg i s lation of Alberta and other we s tern Canadian provinc e s .  

D i s agreement between the spou s e s  o n  such ma j or i s sue s i s  

rea ·l ly symptomat i c  o f  a deeper conf l i c t  and would perhap s 

has ten the di s so lution not on ly of the regime but of the 

marri age i t s e l f .  In thi s re s pect , the Swed i s h  compromi s e  

s eems to provi de a s o lutiono The Swedes have imported 

the concept o f  tru s t  adminis tration in impo s ing l imitat ion s  

o n  the husband' s r i gh t  t o  admini s ter. Not only concurrence 

of the wif e  is needed f or a l i enation of any inter e s t  in 

the fami ly home and contents , but in re spect of other 

tran s ac ti ons a f i duci ary duty and a duty of c are and 

s k i ll are impo s ed upon the manager , render ing h im li able 

in damages i f  he has abus ed h i s  r ight to administer or 

14' . 
"The v1ife u s ua l ly remains the homemaker , the 

hu sband the breadwinner , and becaus e his shar e  thus 
has to do with the earn ing s and property acquisition , 
their manang ement rema ins in hi s hands " ( de Funi ak , p .  
2 37 )  and " no t  bec au s e  he has any higher o r  super i or r ight 
therein. " . (de Funi ak , p. 2 7 6 )  • 

l 
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committed wa s te o r  h a s  otherwi s e  b e e n  negli g ent in the 

kanagement.
1 5  

Fur thermore the fact that he ha s s eriou s ly 

abus ed hi s power s and caus ed los s ,  or r i s k  o f  lo s s , i s  

i n  i t s elf a ground ava i lable to the other spouse to 

bring about a dis solution of the commun i ty .
1 6 

The,0next major sprob1em ·is the complexi ty o f  

accounting o r  inventory that i s  requi red t o  be kept o f  

the pre-mar ital a s s et s  and po s t-mar ital acqui s itions 

by way of g i f t s , r ewards or inher itances from third 

1 5
" Even when the husband wa s managing wi s e ly, i t  

mu s t  n o t  be thought that the wi f e  wa s wholly without 
vo ice. She might obj ect to a prop o s ed plan of ac tion 
by the husband (e . g. , to his buying a new hou s e  or 
automob ile )  and agree that s he was to have no part 
therein , e i ther a s  to sharing the p ro f its or bear ing 
the burden s " (Se e de Funiak, p. 2 7 7 ) . From a practi cal 
s tandpoin t , even in a s i tuation whe re s he ha s lega lly 
no voice in the manag ement , she may exer c i s e  a great 
deal o f  influence ; " the wi s e  husband who wants a happy 
marriag e  will always remember to consult h i s  wif e "  
( ib id a t  p. 2 8 2}. 

1 6
rn community property s tate s , cons iderable leeway 

i s  allowed a husb and where he makes mode s t  g i f ts s uch a s  
dowry t o  a child o r  sus tenance t o  a daughter , o .r moderate 
pre s en t s  to kindred , friends and s ervants ,  or other 
s imilar thing s , where in f r aud and s quander ing could not 
be suppo s ede Some s tates are more liberal than others , 
e . g. , in Wa shington a wif e could s et a s ide g i f ts except 
ver i e s t  trixles , even to a r elative wi thout regard to 
the needines s  of the recipient ( ac c i dental Li fe In surance 
Co. v. Power ) .  The problem ha s always been to draw the 
line in such a way a s  to pre serve the rights of the wi f e  
and fami ly without unduly f e ttering the powers o f  the 
husb and ; " to pro tect the \Ali f e  and yet not give her'  and 
her property so amp l e  a protection that thi rd partie s  will 
b e  Pre j udic ed. I t  i s  not surpr i s i ng that to a problem s o  
d elic at e , so many- s ided , and compli cated b y  s o  many vary ing 
idea s ,  new and old , a s  to the nature of the f amily and 
the con ception of marr iage , there s hould have b een so many '
an swers "  ( Hold s worth i i i , 40 5} . 
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partie s whi ch are gen erally e xcluded fro m  'acque s t s '  • 

. d b 
1 7 

A s  Fr1e mann o s erve s , . ·  

. . .  thi s  di f f i culty , whi le cons iderable , i s  
probably the leas t insuperab le .  I t  i s  true 
that a lega lly correct settlement would not 
be po s s ib le by any method other than that 
of a s certa in ing the revenue s and expendi ture s 
of th� s eparate propertie s a s  well a s  the 
commonly acquired property dur ing the 
entire marr i age . Pre sumab ly a theoretically 
completely correct liquidation can hard ly be 
imagined but only one in whi ch there is  a 
g eneral a s certainment o f  the premar ital a s s ets 
o f  the husband and w i f e , a bring ing into 
ac count only of maj or expend itur e s  i ncurred 
in the community for the b enef i t  o f  the s eparate 
es tate , or vice ver s a , and a c o mpar i son of the 
initial and f inal a s sets . 

I t  is unlikely that any s e rious d i s putes on thi s account 

will come up b efore the courts for res olution; and i f  

the parties have not maintained a n  inventory a t  the time 

of marriag e  or there i s  no po s i tive evidence o f  pre

mar i tal as s ets or pos t-marital exempt acqui s i tions , c ourts 

may us efully employ the pre s umption that there wa s no 

. . . 1 1 8 1n1t1a e s tate. 

1 7
F riedmann , p .  4 4 8 .  

1 8
The bas i s  of thi s pre sumption i s  the probab ili ty 

that the maj o r  part of the property o f  the hus band and wife 
b e long s  to the communi ty and from the further fact that 
the real ownership i s  a matter pe culiarly within the know
ledge of the husb and and wi f e. Thi s i s  a conveni ent rule 
and would en sur e  that thi rd parti e s , s uch a s  cre d i tors and 
purcha s er s , who deal wi th the husband and who s e  means o f  
knowledge are le s s  ample , are not prej udiced. In con tras t ,  
the common law pre s umption of advancement i s  alien to the 
communi ty sys tem . The fact that the husband or the w i f e  
acquired the title in h i s  or h e r  own name would n o t  alter 
' 
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Wi th r egard t o  a l i enation o f  property b y  the 

husband , a s  in the ca s e  o f  property s ub j ect to a wife ' s  

dower r ight s , a bona f ide pur ch a s er who has provided 

adequate cons ideration , and who ha s no knowledge that the 

property he buy s i s  communi ty property , take s  the prope r ty 

free of any c laim by the wi f e .  Her c la im i n  such a 

s ituation is .on�y a pers onal c l a im aga ins t the husband. 

The s ame is true if the communi ty property is in the 

n�me o f  the wi fe a lone and s he s eeks to d i s po s e  o f  i t  wi th

out the concurrence of her hus b and. In re s pe c t  of property 

whi ch a husband c an di s po s e  o f  in the cour s e  o f  h i s  

management wi thout hi s wife ' s  concurren ce , the bona f ide 

purchas er for value i s  pro te cted unle s s  he has actual 

no tice tha t the vendor intended to defraud hi s wi fe. A 

wi fe can a lways attack trans fers by her husband for inade 

quate cons ideration , or by way o f  g i f t  whi ch i s  exc e s s ive 

in proportion to the total e s tate, or wh ich is a g i f t  made 

f or no good reason; s imilar ly s he can re fus e to be bound 

by any purported l i ab i l i ty incurred by the husband on the 

s e cur ity of the community property , that is c le arly in fraud 

of her r i gh ts ( s uch as go ing s ecuri ty for ano ther ;  o r  

p ledging proper ty for immor�l or tainted purpo s e s ) . 

The thi rd maj or dif f i culty i s  in the area o f  

creditors ' rights and the prob lem revolve s around the need 

to c reate an equi l ibrium b etween the interes t s  of a bona 

f ide c reditor and thos e of the non- contrac ting spous e who 

[Footno te #18 continued] 

the presumption that property acquired dur ing the marr i age 
was commun ity proper ty. The pre s umption may be rebutted 
by adequate proof or " c lear and c onvincing " evidenc e .  

'i 
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may not have b een awar e of the transaction g iving r i s e  

t o  the l i ab i l ity and i f  aware woul d  p�obably have ob j ec ted 

to it. In other word s , should the community property be 

liab l e  f or all debt s incurr ed by the manager- spou s e  ( if 

he i s  the so le authority )  whether or not they were for 

the b ene f i t  of the community {or o f  the fami ly ) , or s hould 

there be a limitation o f  that l iabi l ity to the extent o f  

the separate property o f  the contracting spous e  and h i s  

one- ha lf und ivided s hare o f  the community property ? I n  

the cas e o f  the latter , s hould the cred itor be pos tponed 

unt i l  a f ter the d i s s o lut ion of the regime ha s come about 

due to o ther caus e s , or shou ld he be given the r i ght to 

bring an ac tion for par ti tion of the community property ?  

The problem i s  fur ther aggravated where pr ior to the 

marr iage each party had outs tanding deb t s .  Should tho s e  

creditor s b e  po s tponed indef initely unti l the debtor spouse 

rea l i z e s  hi s or her share o f  community proper ty on its 

d i s solution ? Wha t about the liabi l ity created by the 

de l ic t s  of e i ther spous e  a f ter marr iage , whe ther or not 

in the cour s e  o f  managing the communi ty ?  I t  i s  c er ta in ly 

not easy to f ind a so lution to the s e  que s tions which wou ld 

be equa l ly f a ir to the cred itor ( o r  to the victim of tor t ) 

and to the spous e not per sona l ly concerned in the trans 

action. I t  i s  here that we may have to grope for commo n  

law doc tr ines t o  f ind a way out. 

F r iedmann
1 9 

sugg e s t s  tha t with regard to pre-mar ital 

debts , " i t do e s  not appear to be unf a ir , given the pr inc iple 

o f  community of acque s t s , that a pre-mar ita l c reditor s hould 

have r ecour s e  only aga ins t  the s eparate e s tate of the s pouse 

1 9
F r i edmann , pp. ·4 4 8 - 4 4 9 . 
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vli th whom he has contrac ted .. " Woul d  thi s not be an easy 

way out f or the heav i ly indebted b achelor man or woman , 

by the mere expedient of marr iag e ?  What wou ld happen to 

contractua l undertaking s ,  a s s ignments of wag e s  ( wher e 

permi tted by law ) , " order ly payment " order s ( under 

bankruptcy leg i s l a tion ) , or even to outs tand ing j udgments 

garnisheeable agains t periodic incomes ?  

Wi th r e s pect to po s t-mar ital debts , F r i edmann
2 0  

sugge s t s  that the " cr ed itor s  s hould have r ecour s e  against 

the community even i f  the transac ti on wa s only negot iated 

by one of the spou s e s o" Accord ing to him such l i ab i l ity 

can be attached on the pr inciple of imp l i ed agency or 

partner ship and i t  ma tters no t whe ther i t  wa s incurred 

by the hus band or the wife or both. If the d i sputed 

transaction f a l l s  wi thin the bro ad category of " bene f i t  

o f  the e s tate " o r  " bene f i t  of the fami ly " there would be 

no di f f iculty ; further wher e one spou s e  ho lds the other out 

as having authority ( e . g. , entru sting a credi t card ) legal 

deci s ions have he ld either or both l iab le; fina l ly where 

there was no initial authority but the pr inc ipa l rat i f i e s  

the tr ansaction , the cour t s .  have he ld the pr incipal l iab l e .  

There are o f  cour s e  area s  where the partie s  act out s ide 

a l l  s emb lance of author ity in whi ch c a s e  there is no 

d i f f i culty in ho lding that the cred i to r 's only recour s e  

s hould be aga ins t  the contrac ting party ' s  s eparate property 

only. Thi s i s  we l l  unders tood by the commerc i a l  wor ld , 

and if the credi tor wi s hes to have a remedy ag�ins t  the 

community property , he cou ld alway s  in s i s t  on the transaction 

2°
F r iedmann , pp . 4 48-449. 

1 
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b eing conc luded by both , or guaranteed by the o ther 

s pous e .  Such a procedur e is b e tter than prote c ting 

creditors at the exp en s e of a spou s e  who had ga ined no 

b enef i t  f rom the o ther spous e 's contrac t .  Furthermore ,  

the concept of " unJu s t  enr ichment " could b e  app l i ed , 

where there i s  in f ac t  a bene f i t  to the community , in 

making i t  liable . Thi s  s till leaves the ques tion of 

l iabi lity for d e l i cts and , i t  may b e  tha t the j udgment 

cr edi tor in such a s i tuation should be able to attach 

the tortfea sor' s s hare of the community property and thus 

br ing about its virtua l d i s s olution . In thi s s ituation , 

a s  wel l as where a contract c re d i to r  can only look to one 

par ty ' s s hare of the communi ty property , the exemp tion 

laws may s erve a benef i c i a l  purpo s e  in retaining at l e a s t  

s ome form of community a f ter attachment a s  in the c a s e  

of the homes tead too l s  of tr ade and nec e s s ar i e s  o f  lif e .  

Since the community o f  acque s t s  pre s uppo s e s  e o - owner s hip , 

the spous e  fre e from l i ab i lity i s  ent i tled to keep one

ha l f  of the va lue of the homes t ead ( as we l l  as of every 

o ther a s s e t  acquired a fter marr iage and impre s s ed with 

community ) wi thout a f f e cting the exemption l imi ts of the 

o ther s pous e ,  it would f o l low that the l imits wi l l  in 
mo s t  cas e s  be doub led to the bene f i t  of the s pous e s  and 

the fami ly .
2 1 

Transaction s  b e tween hus band and wi f e  

I n  a communi ty regime there may b e  s ever a l  rea s ons 

why one spou s e  wou ld wish to mak.e a gift or trans fer 

proper ty for con s i deration to the other, whether out o f  

2 1
see Appendix B for a s ummary of the l aw preva i l ing 

jn U . S .  c ommunity property s tates . 
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h i s  separate prope rty o r  out o f  hi s share o f  the communi ty 

property .  Such g i f ts or trans fer s whi le pre s enting l i ttle 

legal prob lem b e tween the s pous es , on the day o f  reckoning , 

may pre j udice the inter e s t s  of the creditor s o f  donor s pous e ,  

where s eparate property , a s  a result o f  the transa ction 

become s communi ty propert� or of the exis ting commun i ty 

creditor s  in:_,the conve r s e  s i tuat ion. One of the o ldes t 

princ i p l e s  o f  communi ty property has always b e en the pre

sumption that proper ty acquired during marr iage be lon g s  

to the community , no matter b y  whi c h  s pou s e  acquired o r  

in the name o f  whi ch spous e acquired . That i s  a very 

s ound pre sumption s ince it i s  de s igned not only for the 

pro tect ion of the communi ty cred i to r s  but a l s o  to saf eguard 

the impecunious spou s e  from the overwhe lming " af f ection s " 

of the other.
2 2  

To di splace the pre sump tion , the law 

s hould continue to ins i s t on proper evidence , corroborated 

by wr itten documents wherever nece s s ary ,  in order that 

there may b e  no f raud , over-reaching , undue inf luence or 

the like accomp l i s hing detriment to one s pou s e .  

Where a g i f t  i s  perfec tly va li d , hardship may some

time s be c au s ed to the donee spous e by the rigid ins i s tence 

of the law on phy s i cal or symb o l i c  d e l ivery , especially 

where for many years the donee had treated and enj oyed 

2 2
The gener a l  ru les contro l l ing the act ion s of 

persons occupying con f idential re l ation with each other 
wi l l  app ly to such trans action s . The hus b and wi l l  bear 
a heavier burden in that i f  he obtains any advantage from 
the trans action a cons tuct ive fraud i s  presumed and he 
wi l l  have to prove that he made a f ull and f air d i�c losure 
or explana tion to the wi f e  and that s he under s tood f u l ly 
the e f f ect upon her . 

,l 
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the g i f ted property a s  her own. I s  the intere s t  o f  

j us tice better s erved b y  retaining s uch a princ ip le , 

e sp e c i a l ly when the execution c redi tor' s r ight s  to the 

deb tor' s property i s  real ly a matter of chance ? P erhaps 

a contempo raneou s written declaration evidenc ing s uch a 

g i f t  may be accepted a s  a s a ti s fa c tory ful f i lment of the 

requirement o£ de l i very. 

Act i on s ·  between spou s e s  

The right of one spous e to b ring a s u i t  again s t  the 

other i s  thoroughly recogni z ed in a l l  U . S. communi ty 

property state s ( and common law interspou s a l  immunity 

has been gradua l ly removed i n  common la w s tate s ) .  Unque s 

tionab ly ,  i n  rel ation to her r i ghts i n  the commun ity 

prop erty her right to sue should be subject to the husbandts 

r ight o f  management and contro l  o f  the communi ty property. 

In ordinary c ircums tan c e s  she canno t demand an accounting 

or a d ivi s ion of the c ommun ity property during the 

marr iage so long as he is conducting a care ful and hones t  

management. But when extr aordinary circums tance s  war rant ,  

she i s  enti tled to p ro c ee d  again s t  him , as where he i s  

denying her inter e s t  in the commun i ty p roperty (by way o f  

action f or " dec laratory r e l i ef " o r  " quie ting of t i t le " or 

o ther appropr iate remedy ) , or whe re he is threatening to 

di spo s e  o f  communi ty property to her prej udi ce ( in which 

ca s e  an inj unction is the appropriate remedy ) or i f  he is 

i ncompe tent to manag e  the communi ty property , or i f  he 

ha s abandoned her , leaving her without support. 

P ro tec tion of communi ty property and b ringing actions 
on behalf of the communi ty 

.� I f  the hus band who ha s the management o f  the communi ty 

property fai l s  to ac t b e c au s e  o f  di sabi l i ty ,  or even by 
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reason of b ad f a ith, or the like, and the property i s  

thereby endanger ed ,  the wife a s  owner'i s  uni formly 

recogni z ed in U . S. community property s ta te s  as having 

a r ight to take appropri ate l ega l s teps for i ts 

t t . 2 3  
pro e c  �on. 

In r espect o f  property tha t is purcha s ed under 

mortgage ,  or which ha s subs equently been mortg ag ed the !'wi fe ' s r i ght to pay the mortgage mon ey and prevent fore

closure or o ther action s s hould be recogni zed by law .
2 4

, 

S imi lar ly where a hous e or other prope rty has b een rented 

on a long term lea s e ,  it i s  but right that the w i f e  s hould 

be ab le to s tep in and prevent f o rf e iture for nonpayment o f  

rent or take mea sures to rec ti fy breaches of covenants 

a s sumed under the leas e . Such sub s tituted rights i n  the 

normal cour s e  would ari s e  on her d es ertion by the husb and 

or f o l lowing upon di s s olution of the marr i age ; the l aw 

should provide in such c as es that the wi fe would by 

opera tion of law be enti tled to a s sume the mortgage o r  

take a s s ignment of the l e a s e ,  and thereafter to b e  

sub s tituted a s  the contracting party ,  even i f  the or iginal 

contract provide s  otherwi s e,
2 5  

irre spe ctive of the s tatus 

quo of the mar i tal communi ty . 

2 3
d e  F uniak at p. 3 2 0 . 

2 4  
1' h f . . ' d . Eng �s Law Re orm Comm�s s �on s recommen at�on to 

thi s  eff ect i s  at p .  92 of their Working P aper No . 4 2 . 

2 5
Thi s  wou ld perhap s mean that unlike the gener al 

law o f  l i ab i l i ty a f ter a s s ignment of the lea s e, the 
orig inal les s ee (the husband ) wi l l  not b e  l i ab l e  for 
breaches by the wi fe of the covenants under the lea s e  . 

.'# 
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D i s s ·o lut·ioh · ·o ·f ' ·the · Community 
, ·  

Apart from cas e s  o f  invo luntary d i s s olution a t  the 

b ehe s t  o f  j udgment credi to r s ,  or bankruptcy and marri ag e  

breakdown , s hould a right be accorded to one o f  the parti e s  

(gener a l ly the wi f e ) to terminate the regime whi l e  the 

marriage is a going concern and the-community i s  s til l 

l iving and vibrant? In ordinary circums tances ,  where 

the marital relation s hip is harmonious and no s er i ous 

d i f f erence s  wi th respect to management have d eve loped , 

perhap s such an eventua l i ty i s  unthinkab le; d i s s o lution 

if at a l l ,  would then be by agreement. In the ave rage 

ca s e ,  even where the marr i age has la s ted for s ome time ,  

the ma j or a s s ets of any s igni f i cant conce rn a r e  l ike ly 

to b e  the matrimon i a l  home and its contents (wh i ch at 

any rate would b e  j ointly managed ) and one cou ld not by 

any s tretch of imagination expect a d i s solution even by 

agreement. Neverthe le s s  there may be ca s e s  outs id e  the 

average, normal sphere where the parti e s  may wis h  to 

d i s s o lve, and there i s  no rea s on why agreements to that 

ef fect if they otherwi s e  conform to general legal 

principle s ,  should not be va l idly concluded. 

I t  thu s appear s that only in the cas e  o f  marriage 

breakdown, whether it be accompanied by divorce suit or 

s eparation de facto or de j ure, should the spous e s  be 

permi tted uni later a l ly to di s s o lve the reg ime and revert 

to s eparation of proper ty. To th i s ,  there may be on e 

exception and thi s  i s  in connection with the admini s trati on 

f l . b h . . d 
. 2 6  

o t1e commun1ty y t e manag1ng spous e. Fr1e mann 

:i 

2 6  
. 

Fr iedmann pp . 4 4 9 - 4 5 0 .  
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Fuggests that where the conduct of either spouse is 

pre judicial to the carrying on of the."business" of the 

community, and any "circumstances which, in the opinion of 

the court, render it just and equitable that the partner

ship be dissolved�,
27 

a remedy by way of dissolution 

might be provided for any spouse who can satisfy the 

court that his share in the community property is in 

jeopardy. Courts are familiar with these principles in 

commercial partnerships (and analogous incorporated 

companies) and there is no reason why similar ideas should 

not guide them in dissolving the economic arrangement 

between spouses (as the community in fact is) . The 

Swedish community is subject to dissolution at the instance 

of the wife in such circumstances
28 

and because the husband 

manages the community exclusively, only the wife is given 

that right.
29 

27
As for instance where the manager persistently 

refuses to disclose to his spouse the state of financial 
affairs of the community, or the state of investment of 
its funds (perhaps in large communities, financial state
ments may be demanded!) 

28
The wife's rights in such circumstances have 

priority over the husband's so that she could exhaust all 
the assets before he gets ar..ything. She has tv1o .further 
rights at dissolution; (a) she may refuse the community, 
so that she is not at all liable for community debts (and 
this entitles her immediately to her own personal property) , 
or (b) she may accept the community subject to limitation 
of her liabilities of the community to the extent of the 
assets she collects from it. 

29 . f h h b d . t . . .  M1smanagement o t e us an 1n cer a1n clrcum-
stances entitles the Louisiana wife to seek dissolution 
of the marital community and the separation of property. 
Somewhat similarly, in California, the wife upon the same 
grounds for which she may procure divorce, may without 
seeking divorce, obtain a division of the community 
property (de Funiak at p. 323, 366) .  [Footnote continued 
on next page. ] 
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Should d eath o f  one spous e bring about an automa t i c  

d i s s o lution of the communi ty ?  Perhaps a s olvent communi ty 

may b e  continued by the surviving spous e i f  the only 

b enef i c i ar i e s  of the d ece a s ed s pous e ' s  share in i t  are 

her s elf and minor chi ldren . In Sweden , in such a c a s e  

d i s tribution of the e s ta te need n o t  ta ke p l ace un les s she 

r.emarries or. abus e s  her powers o f  management ( the mandate 

having come to her ) . Thi s  may have tax and e s tate duty 

i �p l ication s . In any ca ·s e , d i s tr ibution cannot be 

p o s tponed beyond the d eath of the surviving spou s e  and 

then the rul es of succe s s ion would app ly.
3 0 

[Footnote #2 9 continued] 

In mos t  such cas es , the action for dis s o lution would be 
too late. 

Pro f es sor Kahn-F reund would perhaps inc lude 
unre a sonab le and per s i s tent refusal to inform the other 
s pous e of the s tate of his property , and the amount o f  
his income , and remark ing that the latter would " perhaps 
b e  a way of induc ing a man to t e l l  his wi f e  what he earns , 
a better way than the somewhat fanta s ti c  remedies sugge s ted 
to and re j ected by the Roy a l  C ommi s s ion ( e . g . , that s he 
should have an actionable r ight o f  d i s c lo sure en force able 
by a c la im to s ee the emplo yer ' s  copy of the pay s l ip ,  or 
to interview the tax inspe c tor ) .  [2 2 Modern Law Review 
at pp . 2 5 6 - 2 5 7 . ] 

Judge Peder son in 2 8  Modern Law Review at p .  1 4 1  
points ou t that the Dutch Act enti tles the w i f e  t o  s eek 
di s so lution if the husband unreas onab ly re fus es to g ive 
information about the communi ty property and the way i t  
has b een admini s tered . .  

3 0
The Ontario Law Reform .-C ommi s s i on sugge s ted that 

in s o lvency and bankruptcy of one of the spous e s  shou ld 
not be grounds per s e  f or di s so lution o f  the communi ty , 
and that d i s s o lution-should only b e  by act o f  partie s , not 
at the ins tance of third partie s  ( Vol . I I I , p .  5 1 4 ) .  These 
sugges tions howeve r though perhaps s ound in respect o f  the 
[Footnote continued on next page] . 

. 'l 



Rights on d i s solution and impli cations to 
main·t·er1ah·c ·e/f ami·ly provi ·s ·i ·on Taws · 

2 3 

General ly , on the d i s s o lution o f  the community 

each spous e would take one - ha l f  o f  the net as s ets a f t er 

the common creditors have b een paid of f .  The s pous e s  

would have alre ady sorted o u t  property belonging t o  the 

communi ty and to them individua l ly and wou ld have dea lt 

wi th the l i ab i l i tie s for which the commun ity would be 

r e spon s ib l e .
3 1  

Un l ike the ful l  community there should be 

no prob lem of inequity resulting from short marr i ages , and 

one may venture the op in ion that when there is  a s igni

f icant amount of f inanc ial community estab l i shed , thi s  

reg ime i s  probably le s s  l ike ly t o  produce di s s en s i on and 

bre akup than any other regime . In a ful l commun ity ,  

[Footnote #3 0  continued] 

communi ty of surp lus regime propos ed by them , appear 
to be inapp l i cable to a community of acques ts and gains . 
A Dani s h. spous e i s  enti tled to ask for di s s olution in 
the even t o f  b ankrup tcy . O ther grounds for such pe tition 
are ( a )  unlawfully ceas ing to cohab i t , ( b )  i f  the husb and 
be come s p arent of an i l legi timate chi ld entitled to inherit 
from him , or ( c )  i f  he, uuknown to the other spous e , h ad 
such a child at the time o f  marriag e .  

3 1
should ei ther spou s e  be permi tted to renounce 

h i s  or her share of communi ty property on di s s o lution ?  
If the husband renounce s  it may amount to a g i f t  o f  h i s  
share t o  the other where the e s tate i s  s o lvent , and may 
pre j udice his s eparate creditors . Arti c le 1 2 6 6 ( s )  o f  
the Quebec Code gives an option sub j ect t o  the .  provi s o  
(Ar ti c le 12 6 6 ( v ) ) that credi tors. are not thereby predj uced. 

S e e  a l s o  page 4 0 . 
· 

:• 
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there i s  every incentive for the f inanc i al ly weak spo us e  

t o  terminate it ; in a s epar ation of property regime , 

economic r e l ationships are no hurd le at all , in a 

communi ty of s urplus the tendency may b e  to s el e c t  that 

moment of t ime whi ch would r e sult in highe s t  net g ains . 

Whi le in ful l community s tate s  there may be some j u sti 

f ic ation in conferr ing powers i n  the cour ts to vary the 

princ iple of equal ity o f  shares ,
3 2 

there i s  no such apparent 

need in a communi ty of acque s ts and g ains even wher e only 

one party i s  who l ly to b l ame for the br eakdown o f  the 

marriage and cons equent d i s so lution, s ince it would 

amount to a depr ivation of her " earning s "  f or her "wrong

doing " . 

However , when the marriage has broken down f or any 

numb er of innumerab l e  r e asons , and the share in the 

community is insuf f i c ient to maintain the f inancial ly we ak 

spou s e  ( i . e . , the one who has very l i tt l e  s eparate proper ty 

and no pro spect o f  immed iate emp loyment or who i s  unab l e  

to f ind g ainful occupation b y  reas on of age , health , education 

or s ki l l ) the current l aws wi th re spect to maintenance have 

their proper p l ac e  to g rant re l i ef . Such laws c annot be 

d i spensed wi th j us t  because of her enti t l ement to equal 

h 
. 

1 1  . t 1 . . . 3 3  . . . t f s ar e s  1n a pos t-marl a acqu1s 1t1on s ;  1n a maJOrl y o 

3 2  
d th' . . 'd l . 'b d In Swe en lS power 1s r 1g 1  y c 1rcumscr1 e s o  

that only i n  very short marr iages the cour t could vary the 
s hare s ;  if marriag e has las ted more than f ive year s , courts 
ought to exerc i s e  their d i s cretion only in exceptio ?al c as e s . 

3 3
As the Eng l i sh Law Re form C o mmi s s ion r ightly points 

out, " Ne i ther the coowner ship of matr imonial home nor 
commun ity property sys tem could rep l ace the need for 
f ami ly provi s ion l aws . "  ( Working P aper No. 4 2  at p .  2 0 9 . )  

.'t 



25 

cas es the wi f e  who devoted her s elf to her hu sband and 

chi ldren at the expens e ( in s ome ca s e s ). of a worthwhi le 

e conomic pur sui t where ,  like the husband , she would have 

had an " inve s tment in the j ob "  ( such as " j ob rights " ,  

s uperannuation , etc . ) ,  would be unab le to f i nd comparable 

employment , and there i s  every j us ti f ication in equali z ing 

the OHPQrtuni tie s of the spous e s .  Remarriag e  of the w i f e  

wou ld terminate h e r  enti tlement t o  ma intenance or a limony 

payments and perhaps when the husband r emarri e s , h i s  burden . 
34 

may be le s s ened to s ome extent. 

C ourt s  may be granted inc identa l powers to s ettle 

ma tters concerning the d ivis ion o f  a s sets in spec ie s o  

that needs have pr iority , wi thout a f fecting monetary 

entitlement. 

The interests of chi ldren would als o  have to be 

taken into account in any d i s s o lution. As a general r ule , 

both parents s hould contr ibute to their ma intenance , 

irrespective of who ha s b een granted cus tody , according 

to their means and to the ir enti tlement in communi ty 
35 

b . . t t proper ty. I t  may e neces �ary 1n appropr1a e cas e s  o 

award lump sum provis ions for children ( in exc eptional 

cas e s , even to the wife ) and to charge them upon the share 

of community as sets o f  the f inanc ially s tronger spous e ,  

o r  even upon hi s s eparate property. 

34 
I t  should b e  noted that as a matter of fact a 

ma j or i ty of the u.s. community property s tates impo$e 
mutua l  obli gations of support on both husb and and w i f e  
( de Funiak at p .  330). 

35 
h 'b ' l ' . t . th . t T e re spon s 1  1 1ty to a s s 1s 1n e ma1n enanc e 

o f  chi ldren may res ult in uneven divi s ion of the communi ty 
property. 
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I • • 
I The succ e s s 1on laws are l 1ke ly to be a f f ected to 
I � s igni f icant degre e by the introduc t i 0n of the communi ty .  

The dece a s ed spouse would have n o  r i ght t o  d i spo s e  o f  the 

entire property but only his undivided hal f .  As · Professor 

�ahp-Freund ob s erve s , 

• • •  in this respect , the community regime 
ach i eve s what the Eng l i s h  law does not- -
to ensure that the widow i s  not by her 
husband ' s  wi l l  deprived of what many would 
regard as a legi timate share in the prop��ty 
accumu lated through the ir j o int e f f orts . 

However , he say s thi s  pro tection can b e  formulated in 

terms of suc c e s s oral , not of matrimoni a l  r ights. Such a 

formulation doe s  no t prec lude a husband from defeating 

his wi f e ' s  rights by inter vivo s d i spo s i tion if there was 

no commun i ty�unle s s  re s traints are p l aced on hi s powers.  

Perhaps there i s  no place for a statutory portion 

to the s urviving spous e ,  for in a l arge e s tate she may , by 

retenti on of that portion benef i t  at the expens e of other 

c la imants who may des erve better treatment. She may instead 

be · made an equa l he ir w.ith the chi ldren o f  the dece a s ed 

spou s e .  

I f  the surviving spous e ' s  share i s  no t adequate for 

her mai ntenanc e ( a long with her own s eparate property ) , the 

provi s i ons of fam i ly rel i e f  legi s lation
3 7  

would have to 

be c a l led in aid , perhaps to an i ncreas ing extent. Fur thermore , 

·" 

36 . 
2 2  Modern Law Rev . (1 9 5 9 ) at p .  2 4 6 .  

3 7  . . 
Dependants ' Re l1ef Act .  
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spec i a l  provis i ons in re spect of the matr imoni a l  home and 

its contents may have to be made , so that the surviving 

spous e would take a l i fe intere s t  in the d i s tributab le 

one- ha lf share o f  the dece a s ed . 

. Tn the. communi ty o f  acque s ts regime o f  Louis i ana , 

s eparate provi s ions have b een mad e  where a spous e d i e s  

inte s tate wi th re spect t o  his share in the c ommuni ty 

property . Thi s  may be nece s s ary , to re cogni s e  the 

legitimate intere s t s  o f  the decea s ed spous e ' s  kindred , 

so that the community shar e  would b e  dealt with in the 

s ame way as hi s or her s eparate property ; but a s  s tated 

previous ly thi s d i s tribution w i l l  be sub j ect to f ami ly 

re l i e f  provi s ion s . 

�· COMMUNITY OF S URPLUS or PARTNERSHIP OF ACQUESTS AND GAINS. 

Thi s  regime whi ch i s  now s tatutory in We s t  Germany and 

Qu��ec , and which ha s ga ined the approval of both the 

t)IC) � and Ontario Law Re form Commi s s ions , avo ids the 

problems of j o int admin i s trat ion as we l l  as the dominance 

of a s ing le admini s trator , a?d attemp t s  to mitigate the 

full r igour o f  s eparation o f  property by g iving to e i ther 

spou s e  a pecuniary share in the f inan c i a l  ga ins and 

endeavor s of marriage. De s p i te i t s  name , however , 

,'i 

• . . i t  i s  not a community at a l l  a s  
tha t term i s  norma l ly unde rs tood , for 
it expre s s ly lay s  down that on marr iage 
each retains what he or she has , that 
property acquired after marri age doe s 
not become j oint property e i ther and- 
the great innovation-- each admini s ter s  
hi s or he r property independently. I t  
is  primar i ly a sys tem o f  s eparation o f  



property and the ' community ' e lement 
appears not at the beginning of the 
mar r iage but a t  its end when any 
surp lus gained d ur ing marr iage i� 
' equa l i z ed ' or ' ba lanced ' - - the 
surplus whi ch i s  equa l ly divided 
is that whi ch , in the cour s e  of the 
marriage , the spous e s  accumulat ed through 
work and thrif t . 3 8 

2 8 

Although upon marriag e the spouse s  do not get a 

ve s ted property right in their s eparate pos t-nuptial 

acqui s i ti on s , there i s  wha t is  c a l le d  an " inchoate righ t "  

or " expectancy " quantif i ab le at di s so lution of the reg ime 

which is eo- terminus with divor ce or death. Thi s  inchoate 

r ight would extend only to the actual earn ing s and gains 

made by the spous es and not to acqu is itions that resulted 

to them wi thout the us e of earning s , labor or indus try 

during the marri ag e  ( e. g . , g i fts , inheri tance s , e tc . ) . 

As a re sult of thi s , there i s  s ti l l  a need to def ine what 

a s s et s  are share ab le and what are not at d i s s olution.
3 9  

However , to protect thi s  " expec tancy " German law places 

c ertain res traints upon the power o f  e i ther spous e  to 

d i spos e  o f  hi s as s et s .  It a l l ows an action o f  " an ti c ipated 

bal ancing of surp lus " where e i ther spouse s eeks to reduce 

his surp lus by g iving away a s s ets or , even wi thout such 

intention , where he acts to the detr iment o f  the other 

s pous e  through wa ste or in other way s .  German law a ls o  

introduce s  a cons iderab le communi ty element i n  the matri

mon i a l  life its e l f , a s  di s tinct from the f inanc i a l  a spects 

o f  l i quidation , by requr ing the cons ent o f  the o ther s pous e 

.'4 

3 8 
P ro fes s or Kahn-Freund , 2 2  Modern Law Rev. at p .  2 5 4 . 

3 9  
d '  f d f '  . .  S e e  Appen 1x A or e 1n1t1on . 
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to any lega l trans action by which an ob ligation i s  under

taken to a l i enate , or wh i ch has the e f f e c t  of a lienating , 

the e s tate as a whol e .  

The o n e  formidab le obj e c tion t o  th i s  sys tem i s  

tha t the " communi ty "  con fers no tangib l e  r ight t o  any o f  

the hus band ' s � gains , apart f rom the righ t  t o  protect an 

' expectancy ' in rare s i tuation s  outlined above ; and even 

a f ter the termination of the marriage her r i ght is on ly 

a ius in per s onam , a c la im for equa li zation of the ga ins 

made during marri ag e ,  but not a ius in rem- - s ome thing much 

le s s  than what she enj oy s in the communi ty of a cque s t s .  

Thus , she i s  power l e s s  agains t execution o r  other creditors 

o f  the husb and who may take away his a s s e ts in s a ti s faction 

of his deb t s  under onerous contracts , or for in j ur ies in 

tor t  action s , except to the extent o f  wha tever protect ion 

is a fforded by exemption laws , nor can she intervene , 

short of legal recour s e , to prohib i t  him from making g i f t s , 

smal l or l arge , to o ther ob j ects o f  h i s  a f f ec tion. 

Furthermore , al though th i s  reg ime p ermi ts virtua l 

independence in admin i s tration
4 0  

and avo ids the grave 

inequitie s of the ful l  community and s ome of the complex iti e s  

of the communi ty of acque s t s  (whi ch , ·  a s  d i scu s s ed ear l i e r , ·

are probab ly not ins urmountab le ) , it i s  a lmo s t  ind i s tin

gui shab le f rom the s eparation of property regime in that 

the e conomic s tatus of the wife is not impr0ved in any 

way whi le the marriage i s  a l ive ; nor would there be any meaningful 

or s i gnif icant improvement when she .·come s be fore the l aw to 

4 0
Thi s independence doe s not mean that one spouse 

cannot b ind the o ther in respect of contracts entered 
i pto. The current j ur i sprudence bui lt around agency 
concepts , inc luding ag ency of neces s i ty ,  wi l l  s ti l l  
app ly whatever the regime i s .  
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determine her r i ghts in conj unction with an appl ication 

for s epara tion or d i s s o lution of the marriage ; the 

dower r ights dur ing marriage and on des ertion by her 

hus band ( l imi ted though they may be against cred itors ) ,  

the amp le di s cretionary power the courts have ( or c ould 

have ) in awarding r e a s onab le maint enance to her which 

oould be secured i f  the hus band �has proper ty ( and i f  he 

doe s not have, there i s  of cour s e  no po s s ib i l ity o f  even 

" partic i pation'') , and the emerg ing j ur i sprudence whereby 

en ligh tened j udge s  have come to reco gni ze the equity of 

a wi f e  i n  property pur chased by her husband but to the 

a cquis it ion of whi ch she contr ibuted directly or indirectly, 

by grant i ng her a share in such proper ty , comp en s ate her 

adequa tely even though in theory she does not have ves ted 

rights. In matters of succe s s ion on intes tacy , the pre s ent 

laws are even superior in the ir e f fe ct to wha tever the 

widow might g et under thi s  or any o ther reg ime , at leas t  

i n  the average cas e ,  and i n  c a s e  of tes tacy i t  w i l l  not 

be di f f i cult for leg i s lation to res trai n the freedom o f  

d i s po s i tion even fur ther than what i t  ha s done b y  way o f  

fami ly provi s ion , t o  achieve the ends of j u s tice. 

Thi s  a l ternative regime , there fore , does not appear 

to be an adequate improvement over the pre s en t  matrimonia l 

sys tem to warrant a change f rom the l atter. 

5. COMMUNI TY OF SURPLus ·  WITH CO- OWNERSHIP OF FAMILY 

ASSETS: Thi s  sys tem has b e en advocated by Pro f e s s or Kahn

Freund and i s  perhaps the mos t  intere s ting compromi s e  

between the princ iple s of s eparation and commun i ty , ·  whi le 

at the s ame time i t  a f fords the maximum indepe ndenc e to 

the s pous es and reduc e s  the comp lexi ty inherent in the 

communi ty o f  acques ts to a cons iderab le extent . Moreover 
.'1 
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by conferr ing ownership r ights i n  the sub s tantial a s s ets 

an averag e fami ly ha s , or hope s to have , such a s  the 

matrimoni a l  home and a l l  thos e modern furn iture and 

appl iance s that make " good " l i fe po s s ib le during the 

marriage i ts e l f , it cons iderab ly improves the p o s i tion 

o f  a spou s e  as compared to a b ar e  c ommunity of s urp lus . 

Perhaps such � sy s tem wi l l  cater to the needs o f  the vas t 

maj ority of couples who b elong to the working and lower 

midd le c l a s s  rungs of s o c iety and it a l s o  app ears to mee t  

the cr iter i a  o f  excel lence re ferred t o  i n  the introductory 

part of thi s  paper , vi z . , wi l l ing acceptance by a ma j o rity , 

s impl i city and conveni ence. I t  a l s o  repres ents a natural 

evolution of the l aw whi ch a lready has recogni z ed the 

equi tab le intere s t  of a wife who contributes f inanc i a l ly 

or by time and l abour to the acqu i s i tion or improvemen t 

of a hous e or maj o r  as s ets , whi ch ha s conferred dower 

r i ghts in respect of home s tead on every wi fe , l a zy and 

indus trious , s quandering and thr i f ty al ike , and thus 

a s sured her c laim to pos s e s s i on both when they l ive ami cab ly 

together and when he des erts her , whi ch has mad e  adequate 

provi s i ons for maintenance according to her needs in c a s e  

o f  s eparation or death o f  the o ther spous e wi th l i tt l e  or 

no con s i deration for her in his wi l l , and which has 

generous ly provided for her in the cas e  of her husband ' s  

intes tacy. 

Thi s sys tem wi l l  have a l l  the f eature s o f  the 

community of surplus , inc luding the mos t  cheri �hed ind e-

pendence and equa l i ty o f  the spous e s  in matters o f  ownership 

and management o f  the ir s eparate property , with the exception 

o f  the " fami ly a s sets " . The ob j ect o f  conf err ing ownership 

r ights in the latter is not on ly to improve the s tatus and �educe 

.'l 
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d ependence o f  the weaker spou s e  by making her a coowne r  

wi th her husband , irre spective of whether or n o t  s he has 

contributed financ i a l ly or otherwi s e  in the acqu i s ition 

or improvemen t of tho s e  a s s ets , and whether she cho o s e s  

between wor king in the hous e or outs ide in gainful occu

pation , s o  that unl i ke the dower sys tem her r i ghts ar e 

in rem , and not mere ly in personam against her husband . 

Thi s ha s a very cons iderab le advantage in that her share 

would be p laced b eyond the reach o f  her husb and ' s  credi tors 

in an execut ion ;  mor eover , s p l i tting of owner ship in thi s  

manner , a s  s tate d  previous ly , would automatically doub le 

the limi t of exemption against execution .  Although where 

the husband ' s  equity in the hous e is over and above the 

l imits a c redi tor would b e  able to apply for a court order 

�partition �d s ale of the property , · the in c idence o f  

that eventuali ty will b e  l e s s  l i kely , and i n  any case her 

share would b e  a s sured to her . As Pro fes sor Kahn-F reund 

points out " j oint admini s tration of thes e a s s ets , so f ar 

from be ing impractical , i s  here inevi table , in view o f  the 

very purpo s e  of the a s s et s  involved . • • . Separate enj oy

ment or s eparate admini s tration is incompatib le wi th normal 

married li f e . n
4 1  

Even here it i s  inevi tab le that the 

husb and wi l l  have the s ole power to de termine where the 

matrimoni a l  home shall be ; i f  the wife doe s  -not wi sh to 

give up the hous e and move with him , the matrimoni al community , 

and probab ly the marr i age i t s e l f , w i l l  come to an end . 

I t  would b e  nece s s ary a s  the Ontario Law Re form 

Commis s ion poin ts out ,
4 2 

to impo s e  re s traints �n donat ion s 

4 1
2 2  Modern Law Revi ew at p .  2 5 8 .  

:e 
4 2  

Vol . I I I , p .  5 1 4 . 



3 3  

o f  the " share ab le "  a s s ets ( other than tho s e  wh i ch c an 

b e  d i s po s ed o f  on ly by j o int action ) in exces s o f  norma l 

and reas onab le amounts , as  otherw i s e  one spous e could 

defeat the j us t  expe ctancy of the o ther on a divi s ion. 

Apart from s uch res tra in ts , there wou ld norma l ly be no 

need to f e tter the husb and ' s  powers with respe c t  to h i s  

own proper ty exc ept i n  rare c i rcums tances where d i s s o luti on 

o f  the regime· i s  j us ti f i ed .
4 3  

I n  one re spect thi s  sy s tem goe s even fur the r  than 

the communi ty of acque s t s . That would happen in a c as e  

where the husband a t  the time o f  marr iage was a lready 

the owner o f  the hous e and pos s e s s ed va luab le hous eho ld 

effects or after marriage inherited them . Under the s tr i c t  

appl i cat ion of the pr inc iple o f  acque s ts , e s pe c i a l ly where 

an inventory had b een agreed upon ,
_

thos e as s et s  would b e  

regarded a s  s eparate property o f  the husband and w i f e ' s  

· right in it would b e  by vi rtue of her duty to cohab i t  ( as 

expre s s ed by the idea o f  and forti f ied by the legi s lation 

on home s teads ) and to con tinue to be provided w i th a 

roo f  ove r head a fter being des erted by him . As Pro fe s s or 

Kahn-Freund points out , the " communi ty of fami ly a s s e t s " 

depends not on contribution towards acqui s ition or 

in tention of j o int us e but on the f ac t  that the a s s e t  

i s  actual ly used j ointly. 

The sys tem would introduce rec iprocity should the 

husband be the f i nanc i a l ly weaker partner and the wi fe 

in s tead were owner of the home s tead and f ami ly a s s ets . 

4 3
see infra p� . 3 8 - 4 2  . 
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I Apart f rom the very important ownership r i ght 

�e s ted in praes enti ins tead of in futuro a s  in a bare 

communi ty of s urplus , on the dis s o lution of the communi ty 

which norma l ly would come ab out upon s eparation or d ivorce 

or upon death , b o th parties wi l l  share e qually in the net 

f inanc i a l  gains o f  their union , and a t  that s tage there 

would b e  a f inal ,accounting . If i t  i s  p roved that at the 

time of the marriage one of the spou s e s  had not in fact 

owned the home or the f ami ly a s s ets ( nor contributed to 

their improvement in any manner ) ,  and it was the i r  intention 

( as evi denc ed by an inventory o r  o th er pos i tive proof ) to 

treat them as the owner s pous e ' s  s eparate property , the 

court would treat them a s  non- shareab le and the non-owner 

spous e ' s lega l ly conf erred j oint intere s t  would be d i s p laced. 

However , in the exerci s e  o f  its d i s c re tion there i s  no 

reas on why the court cannot take needs o f  a spous e into 

con s ideration and award h im or her the house or s ome o r  a l l  

o f  the o ther fami ly as s et s  i n  sati s faction o f  the c l a im 

ari s ing under the l iquidation o f  the communi ty . 

There appear to be two ma in di s advantage s to th is 

mod i f i ed ver s i on o f  community o f  surplus , both o f  whi c h  

a r e  n o t  insuperab le . Pro fe s so r  Kahn - F reund sugges ts that 

" the very nature of i tems such as furn i ture , s i lver , l inen , 

etc . indicate the likelihood o f  the i r  dedication to f ami ly 

us e "  and " there i s  indeed a s trong. c a s e  for treating such · 

a s s et s  as j oint prope rty erga omnes " even though for the 

purpo s e s  o f  lay ing down rules in re lation to creditors 

d i f f erent princip le s may b e  app l ied.
4 4  

The Eng l i s h  Law 

4 4
2 2  Modern Law Revi ew at p .  2 7 0 . 
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Re form Commi s s ion r e j ected thi s  idea as impracti c a l  

b ecaus e " fami ly as s e ts " created a defi�i tional prob lem ,
4 5  

and ins tead favoured coownership o f  home and i t s  j oint 

admini s tration by the s pous es ,
4 6 

and the protec tion of the 

us e and en j oyment of hous eho ld contents rather than 

changing ownership ru les in respe ct of them.
4 7  

4 5
working P aper No . 4 2  a t  p .  2 8 2 . " In s ome c a s e s  

they wou ld b e  the only sub s tant i a l  a s s et ,  but o ften they 
would be supplemented by o ther property. For examp le , 
s aving s  or inve s tments which are i ntended to b e  u s ed f or 
repai r s , redecoration , replacemen t  of furn i tur e , o r  even 
for the purcha s e  of a futur e home , would appear to be 
as much a fami ly a s s e t  as the pres ent home and i t s  contents .  
But i t  wou ld s e l dom be po s s ib le to dec ide which part o f  the 
s pouse s ' s aving s or inve s tment s had been intended for s uch 
a purpo s e .  Taking the matter a s tep further , if the income 
f rom a s pouse ' s  inve s tment s or the pro f i t s  o f  a s pou s e ' s  
pr ivate bus ine s s , were used by the f ami ly to pay their 
norma l l iving expens es , cou ld the inve s tments or bu s ine s s  
b e  regarded a s  f am i ly a s s ets ? I f  s o , then the term " fami ly 
a s s et s " s e ems c apab le o f  a lmos t un l imi ted extens i on. n 

4 6
working Pape r No . 4 2  a t  p .  2 7  • " Where the 

husband owned two more home s ,  coownership wi l l  app ly on ly 
to the pr inc ip a l  home ; if that wa s not pos s ib le , the spouses 
s hould be enti t led to s hare the wea lth o f  the mo s t  va luab le 
home owned by them during the marr iage . " ( ib id . , p. 9 5 ) .  

4 7
Ibid at pp . 1 8 /1 9 .  Their reason wa s tha t hou s e 

hold content s were depreciab le property and the ir replace
ment c o s t  was much gre ater ; henc e the main concern s hould 
be their continued u s e .  They ther efore propo s ed that the 
spous e  in occupation of the home mus t  continue to have 
the right ; and the court should be g iven d i s cretion in 
thi s  re spect. 

· 

I srae l F ami ly Code def ines " hous eho ld a s s et s " a s  " chatte l s  
tha t ,  i n  the l i ght cus tom and surrounding circums tances 
serve the j o int househo l d  o f  th e spous es . "  ( Ar ticle s .  5 2 ( i ) ) 
Append ix E . 
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S econd ly , even i f  one could overcome the def ini

tiona l prob lem ( and it i s  s ubmitted that i t  could b e ) , the 

Eng l i s h  L aw Re form Commi s s ion pointed out that " i f one 

s pous e own ed a home and the other owned inve s tments o f  

a n  equal va lue , the former would b e  shareab l e  and the 

latter would not ; "
4 8 tha t  would be inequi tab l e .  The 

s hort answer to thi s problem , whi ch i s  les s s er ious in 

j ur i s dictions wi th home s te ad legis lation , is that the 

l egal rights o f  owner ship in the fami ly home and i t s  

contents ar e sub j e c t  to ultimate ac count ing along w i th 

p o s t-nuptial acqui s itions at the time of di s s o lution o f  

the community ; thus the non-owning spouse would b e  granted 

only an inchoate right whi ch , never the le s s , for a l l  

purposes excep t inter s pous a l  reckoning , would have a l l  

the incidents o f  ownership. 

There is one fur ther prob lem of a techn i c a l  natur e , 

but i t  would be overcome by suitab l e  mod i f ication o f  

c onvey anc ing and other documents on l ine s s imi lar t o  the 
� 

pre sent homes tead declarations . Whi le under -pre- c ommuni ty 

era conveyancer s were r equired to as certain homes tead 

r ights ( and bona f ide purchasers were protected i f  they 

had no notice ) i t  would now b e  ne ce s s ary to s ub s t itute 

that c lause and j oin both parties in tran s ferr ing the 

proper ty to purcha sers d e s p i te the recorded ti tle in the 

Land Regi s try , and in l i eu of j oint tran s fer to declare 

that no o ther per s on has any owners hip rights by operation 

of law. It may be nece s s ary for the non-owner · spous e wi th 

a view to avoiding the pos s ibi li ty o f  fraudulent tr�n s fe r s  

4 8
working Paper No. 4 2  a t  p .  2 8 3 . 
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by the owner spous e to bona· f ide purcha s er s  for value , 

to f i le a c ertif i cate of marri age wi th ' the Land T i t l e s  

O f f i ce and get i t  recorded.
4 9  

The intere s t  of the new 

s pous e would o f  cour s e  b e  sub j ect to a l l  encumbran c e s  

appearing on the r ecord pr ior t o  h e r  marr iage , but a l l  

sub s equent creditor s on record whenever and however 

the ir r ights aro s e  ( except mortgag e s  and unpaid vendo r s ) 

wil l  rank infer ior to her interes t whethe r or not i t  

appears o n  the ti tle.
5 0  

Trans action s  between husband and wi f e  

Under the propo s ed l ega l reg ime , there i s  n o  

particular need f o r  providing add i t i ona l s af eguards where 

one s pous e make s a g i f t  or trans f er s  proper ty for cons i 

deration t o  the o ther . In the inter s pous a l  reckoning , 

s uch prop er ty wi l l  not b e  shared , whereas the interes ts 

of the creditor s o f  each spouse wi l l  not . be undermined. 

The s ame que s t ion a s  in a c ommunity regime however 

ari s es with respe c t  to gi fts , name ly whether there i s  

need for protecting the donee where the g i f t  which i s  

4 9
und ei the Dower Act , the Alberta w i fe i s  enti tled 

to r eg i s ter a caveat again s t  the property ; perhaps a mere 
f i l ing of marr iage certi f i ca te would enable her to s ave 
the lawyer ' s  f e e s . 

5 0
The Ontario Law Re fo rm Commi s s ion wa s opp o s ed to 

an ab so lute rule o f  j o int owner ship a s  it would·  be too 
rigid ; ins tead it pre ferred the V� ctoria (Aus tra l ia ) 
sys tem whi ch introduced the pre sumption of eo-owner ship 
in all que s tions of title and pos s e s s ion (Vo l .  I I I , p.  1 0 4 ) .  

:• 
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p erfectly va lid has b ee n  incomp l ete under the exi s ting 

pr incip les of law whi ch ins i s t  upon delivery . 

D i s s o lution of the r eg ime 

The r i gh t  to di s so lve the regime and revert to 

the s eparate property system they enj oyed prior to marriage 

( or prior to statutory introduc ti9n in c a s e  o f  coup l e s  

already marr ied ) wi l l  s e l dom ari s e  apart from a petition 

for s eparation or d i s s o lution of the marriage i t s e l f , 

the reas on be ing tha t  genera l ly thi s  regime i s  not more 

l ikely to l ead to di s s olution than the regime i t  d i s places . 

In the ma j or ity o f  cas e s , the husband would be the s o le 

breadwinner and i s  more l ikely to have been the owner of 

the home a t  marri age or s ub s equently to i t , s o  that 

d i s agreement in the way the f ami ly a s s e t s  are managed ( or 

the s eparate ly owned non- f ami ly a s s e t s  to which there i s  an 

inchoate r ight of s haring at 
·
d i s so lution ) is unl i ke ly to 

lead him to move for a d i s s o lution ; on the other hand , 

unle s s  the wi fe would s ub s tantially gain from l iquidation 

( having alre ady had the bene f it of coowner s hip r i ghts in 

the fami ly a s s e ts ) , she is unl ikely to petition for d i s 

s olution o n  that account alone . I t  i s  more l ike ly however 

that a pe tition f or d i s solution i s  symptoma tic of a deeper 

conf l i c t  between the s pou s e s  and wou ld oc cur in conj unction 

wi th s eparation or d ivorce . As Pro f es s or Kahn-Freund 

remarks , to divide the matrimoni a l  home and i t s  contents 

which are , " a s  i t  were the materi a l  sub s traturrl of  the 

matr imonial con sortium is to put . . an end to cohabi tation 

i t s e l f . "
5 1  

However the remedy o f  d i s s o lution , without 

5 1
2 2  Modern Law Revi ew at p.  2 5 8 .  

_., 



3 9  

embrac ing the f ami ly as s et s  i n  i ts s cope , could b e  u s e fu l  

i n  rare c ircums tances , where the spou s e s  have 

s ub s tantia l  inves tmen ts of other typ es and the s eparate 

admin i s tration j eopardi s e s  or is l ikely to cau s e  irreparab le 

damag e to the inchoate r ight s  o f  the o ther spou se to share at a l ater 

dat e. Such danger , or perception of it , may be due to 

cau s e s  unr�ela:ted ,.to the s tate of health of the mari ta l  

uni on i t s e l f . In s uch s ituations therefore a uni lateral 

right could be given to the spous e to petition for a 

d i s so lution o f  the reg ime pro tanto .
5 2 

'?. 

Rights on di s s o lut ion 

On the day of re ckoning the spous e s  wi l l  draw up a 

s or t  o f  " b a lance sheet " o f  a s s ets and l i ab i l i t i e s .  Each 

wou ld prob ab ly have had a t  the t ime of marriage an ini ti a l  

e s tate c a l le d  " equity cap i ta l "  from wh ich wi l l  b e  deducted 

a l l  l i ab i l i ties to arrive a t  the ne t e s tate .  I f  the · 
spou se s  had not drawn up an inven tory of as s ets , or i f  

they had intended to poo l  a l l  thei r  net a s s ets in the 

" community " , or if there wa s no in i ti a l  cap i ta l  due to 

onerous l i ab i l it i e s , the " opening b a lance " would be treated 

a s  ni l .  Thi s  wou ld ensure that the solvent s pous e does 

not have to part wi th more than one-ha l f  of his net 

personal gains. Thi s ini t i a l  equi ty capital w i l l  be 

deduc ted from the " f in a l  net e s tate " (which wou ld compri s e  

a l l  the a s s ets of the spou s e  wi th certain tr ad i tional 

exc lus ions , such a s  gifts and r ewards other than perhaps 

thos e  made to the o ther s pous e i f  not of subs tanti a l  va lue , 

and inher itance s ,  and inc lude tho s e  which would have exi s ted 

5 2
see under di s s o lution of communi ty of acque s ts 

at P ·  
:� 
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but for the c onduct o f  the spou s e  and giving ri s e  to c la im 

for di s so lution ) to arrive at the finan c i a l  gain s  dur ing 

marriage . The spous e with a greater net e s tate would 

then tran s f e r  pa�t of i t  so that the gains are equa l i zed 

but he would not part wi th more than one-ha l f . Thi s  

wou ld ensure that the spous e wi th a negative e s tate does 

no t depr ive the o ther o f  more than one -hal f .  Should there 

be a right to renounce ? Perhaps thi s should be a l lowed 

i f .  the trans ference of as s ets would not mater i a l ly improve 

the " b ankrupt " spou s e ' s  pos i tion , unl es s it would un j us ti 

f i ab ly d e f e a t  the r i ghts of credi to rs . I f  the cred i tors 

had no ground to expect an increa s e  in the bankrup t ' s  

e s tate , there i s  no r ea s on why the s o lven t s pous e should 

mak e  a scar i f i ce of hi s/her e s tate only to b e  taken away 

by the cred i tors o f  the bankrupt.
5 3  

I f  the spous e wi th nega tive f ina l e s tate doe s in 

fact have c ons iderab l e  non- shareab le a s s et s  ( the exc lus i on s  

ref erred t o  above ) which woul d  o ff s et the total l i ab i l i ti e s  

leaving a po s i tive balanc e , natura l ly the burden of l i ab i l i ti e s  

would f a l l  primar i ly on tho s e  a s s et s , s o  tha t n o  hard s hi p  

i s  caused to the o ther spou s�. Apart from thi s  s i tuation , 

there may b e  other cas e s  of hards hip r e su l ting from inter

spous a l  coopera tion dur ing marr iag e , e . g . ,  where the husband 

us e s  his wi f e ' s  earn ings to pay o f f  h i s  debts , leaving very 

l i ttle or nothing f or hims e l f  and her . Perhap s such 

instances would rare ly oc cur , and it i s  c ertainly impracti 

c ab l e  for any regime to regulate minutely the e conomic 

relationship of the spou s e s  and t.ake care of every conce ivable 

hard s hip . Perhap s ,  the court may u s e  i ts di s cr etion in 

thi s  area . 

� 
5 3

see Queb ec Code provi s ions (Artic l e  1 2 6 6 ( s )  and 
(v ) supra f oo tnote 3 1 � Ontar io recommenda tion. 
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The fact that one spouse has submitted himself 

to this community regime (or for that matter any regime) 

will not terminate all the obligations undertaken by him 

as a result of marriage. In particular, the claim for 

maintenance will still survive for that claim is based on 

needs of the spouses and transcends all other considerations. 

This would occur where one spouse is left with an inadequate 

share after taking stock at liquidation and is incapable 

of· looking after hersel� and the other has extensive non

shareable assets or a sizeable income. 

The equalization claim on the death of a spouse 

will be similarly dealt with, except that if the survivor 

has a greater net estate he will not be accountable; 

perhaps if he is still in necessitous circumstances and 

the deceased spouse disposed of her estate by will, 

family provisions law will have to be resorted to to 

deprive the non-dependant beneficiaries, of part or all 

of their gifts. In the case of intestacy, the survivor 

would be one of the beneficiaries in the net estate of the 

deceased, after the estates have been equalized, and perhaps 

the laws of intestacy should· be more closely analyzed for 

their effect on other heirs of the deceased if the surviving 

spouse were to be entitled to the statutory portion in 

addition. It may in many cases appear necessary to retain 

the statutory portion; otherwise where the wife dutifully 

stayed at home and loo�ed after the house and the family 

and thus had no worthwhile savings or gains, b�t the husband's 

gains were predominantly nonshareable, the full rigour of 

the separation of property regime would be visited upon 

her, despite the attraction the partnership in acquests 

seems to have. Perhaps that is the ·Nay the cookie crumbles! 

.'�' 
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j Both in inter vivos and post mort•m dissolution of 

�he community, the court would continue to have discre-

tionary powers in regard to awarding assets in specie to 

either spouse although generally there would only be a 

monetary claim. 

Rights of Creditors 

Under this property regime the creditors �ill not 

be materially in a different position than under the 

separate property regime. Each spouse would be totally 

responsible for his own debts under ordinary principles 

of civil liability, except that post-nuptial creditors 

will not have one-half of the debtor spouse's family 

assets which would have been legally vested in the other 

spouse. This may cause hardship to those creditors who 

had assisted the husband (or the wife) for the benefit 

of their family or for the benefit of the estate. In 

such circumstances, the strict rule may have to be set 

aside in favour of the creditors, under the doctrine of 

unjust enrichment or similar legal principle, despite the 

fact that only one of the spouses may have contracted the 

debt. In the case of family assets other than the matri

monial home, difficult questions . may arise whether certain 

property is or is not held in joint ownership. A careful 

definition of family assets either in terms of items 

comprised in that category (stating the quantities if 

possible) or in terms of items and value may considerably 

minimize the problem, and in any �ase creditors and.the 

courts are familiar with the operation of various laws 

granting exemption from seizure, or restricting the remedies 

available in respect of certain chattels. Perhaps the 

:• 
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benefit of any doubt in such cases should be exercised 

in favour of the creditor. On a liquidation of the 

community, a factually insolvent spouse's creditors 

would benefit by an enlargement of his estate due to 

transference of assets from the solvent spouse, unless 

the former is permitted to renounce his share. 

Contracting out of the Statutory Regime and Retroactivity 

In all matrimonial property regimes, the spouses 
> 

may by agreement, whether at the time of their marriage 

or subsequentl�, opt out of the legal regime and make a 

different arrangement. One important question occurs in 

the granting of option. Is it compatible with public 

policy to opt out of the legal regime and make any sort 

of agreement or none at all? Professor Kahn-Freund suggests 

that opting out should not be permitted with reference to 

the matrimonial home and family assets54 (which in effect 

means no opting out at all) and that any option should be 

available only at a certain property level (presumably 

where both have other properties or one owns the home 

and family assets and the other owns some other types of 

property of substantial value) a Another approach would 

be to allow a period of, say, three years from the time 

of their marriage to exercise their option, so that they 

54see Minutes Mat/M/11, Mar. 28/72-rn the USSR 
any agreement designed to disparage the rights under 
the statutory regime of either spouse is declared · 

void. 

Quebec Code? 

,'J 
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are under no pressure, and if they do not, then the legal 

�egime will apply. 55 
. 

It appears that if the parties do in fact make 

other satisfactory settlement, the right to opt out is 

justified, and in any case, courts should retain the 

power to vary the terms of alternative arrangements made 

by them in the event of a breakdown or termination of 

the marriage. Furthermore, the right to contract out of 

the legal regime may be desirable, where one or both of 

the spouses had previously married, in the interests of 

dependants of the prior marriage. 

The same is true with respect to variation of the 

regime by agreement during the subsistence of the marriage, 

- 55 In a highly mobile society as ours is, the 
concept of domicile at marriage may be very important 
in determining the matrimonial con�unity to which a 
couple would find themselves unknowingly subject to. 
The idea of postponing the operation of the legal regime 
for a year to three years may be an interesting solution. 
In this connection one may usefully consider the following 
dictum of Sir Barnes Peacock in McMullen v. Wadsworth (1889) 
1 4  App. Cas. 631 when giving the judgment of the Privy 
Council in an appeal from the Supreme Court of Canada 

. '1 

• . • it would be monstrous to suppose that 
an Englishman, Frenchman or American travelling 
in Lower Canada and retaining his domicile in 
his own country, could not be married in Quebec 
after a temporary residence there for six 
months, without abandoning his international 
domicile in h1s own country, and altering 
his status and civil rights • 
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e;specially when the legal regime had heretofore applied. 
I srch variation will have to be jealous�y scrutinized 

by courts in the interests of the weaker spouse. 56 The 

Ontario Law Reform Commission57 has recommended that 

the sanction of the court should be required as in 

Quebec and France, and this is perhaps desirable. 58 

The second problem that arises is with respect to 

retroactivity. Should the legal regime apply in all cases 

where parties have not agreed otherwise, whenever the 

marriage was contracted (i. e. , whether before or after 

the regime is brought into force) ? The English Law Reform 

C . . d d t . . 59 h omm1ss1on recommen e re roact1ve operat1on w ereas 

Ontario60 would have the regime apply only to new marriages. 

5 6  There may be a problem where one spouse changes 
his domicile to a jurisdiction where a different legal 
regime applies. This question could perhaps be settled 
by means of an agreement respecting uniformity among 
various provinces. 

57 Vol. III, p. 5 47. 

58rt should be borne in mind that the raison d'etre 
of any community property regime is that at its inception 
and continuation it is supported by valid, functional 
factors, a belief in the equality of spouses because of 
the actual contribution of each to the success of the 
marriage. If these factors no longer concur, there is 
no justification for insisting that the spouses continue 
under that system. 

59working Paper No. 42 at .P• 92. 

60 Vol. III at p. 529. 

:• 



46 

i 
I This raises a fundamental problem in a pluralistic 

Jociety characterized by high mobility; and the problem 

is further confounded by the fact that we have in Canada, 

unlike England, laws of ten different provinces to reckon 

with and as Canada still depends on a large influx of 

immigrants from all parts of the globe, one would be put 

to an impossible task to determine what laws \vould be 

applicable in a particular case. The Ontario proposal 

appears ·-.to:- be -an attractive solution because of the apparent 

simplicity in its application. 61 Furthermore, it may not 

be justifiable to impose a matrimonial regime on spouses 

who have lived under an existing system. 

However, assuming that there is wide acceptance 

of the proposed regime, there is no reason to deny its 

privileges to the present generation. On the other hand, 

the problem of couples objecting to such a radical change 

{which in their individual situation may work unfairly) 

could be met by providing for a transition period (of 

say one to three years) within which they may unilaterally 

declare {whether by means of a testamentary instrument 

or otherwise) that the legal regime shall not apply to 

them, and where one spouse died intestate it could be 

presumed that it was his intention to be governed by the 

new regime. 

6. OTHER ALTERNATIVES 

{1) In our search of a system to replace the 

existing separation of property regime, other pertihent 

61se
·
e Appendix C for a note on the conflict of laws. 

The presumption in such a case should enure only to the 
benefit of the survivor. 
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l 
schemes were also examined. One of these was a scheme 

ih which courts would be empowered to exercise complete 

discretion in settling disputes between married couples 

in the event of breakdown of their marriage, or between 

the surviving spouse and the heirs under a will in which 

she was not {or not adequately) provided for or under 

in�estacy. This �a��ernative had been very carefullly 

considered by the English Law Reform Commission and although 

they felt that such a scheme would introduce greater fairness, 

it would be at the expense of certainty. To this one might 

add that uncertainty breeds litigation, and that it is 

unwise for Parliament to entrust such powers to courts 

without laying down broad general guideline_s concerning 

fundamental changes to which court discretion could be 

oriented. Furthermore, no early or lasting improvement 

in the law of matrimonial property is likely to result, 

given the nature of the legal process and conservatism of 

the bench and the bar. 

(2) The second of the schemes considered was a 

modified separation of property system. This system would 

retain all the features of the existing regime but would 

introduce changes in those areas of the law that appear 

to have worked unfairly against one of the spouses, 

especially the wife, who in the majority of cases is confined 

to the role of housekeeper and mother and has had no 

property.to "invest" in the marital partnership. The 

law as it stands only assures her bed and board subject 

to good behavior after termination of marriage for whatever 

cause, and refuses to confer any proprietary rights· even 

over savings she might have put by by thrifty management 

\ 

of the household expenses. Although courts in many individual 

.'f 
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cases have out of sympathy bent over backwards to mete 

out substantial "justice" to deserving'wives, the pattern 

has not been uniform and in many instances the iron hand 

of law has been restored on appeal; unless there is a 

fundamental reconsideration of the property entitlement 

of the wife, it is obvious that courts are powerless to 

upset vested legal rights even in the face of a deter

mination that there was indirect financial contribution 

to· the acquisition or improvement of matrimonial property. 

As the Ontario Law Reform Commission has observed, "the 

real answer does not lie in levelling out existing inequa

lities to produce reciprocity but in constructing a new 

general scheme of greater balance and justice. "62 

Ho�.vever, certain changes in the existing system are 

warranted if the married couple were permitted (as they 

should be) to contract out of the legal regime proposed 

previously and thus modified that system could continue 

as an option open to married couples. 63 If, despite 

these changes, they still wish the old system to govern 

their partnership, or revert to it after dissolution during 

marriage they will expressly. have to eliminate the changes 

from their marriage agreement which will be subject to the 

usual restrictions imposed by the general law of contracts; 

62 Vol. III, p. 103. 

63This is the scheme of the Quebec Civil Code. It 
lays down in detail the optional regime and the provisions 
for which the spouses may make their own arrangements. 
Similarly, although the USSR Code does not lay down 
alternate (conventional) regimes in detail, there is a 
general clause of prohibiting provisions that tend to 
disparage the rights of either spouse. 
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�nd the courts will also have the power to vary it on 

�rounds of public policy. The changes.referred 

follows: 

to are as 

(a) Savings from "housekeeping money" 

entrusted by one spouse to the 

other, in the absence of an 

agreement to the contrary, should 

be deemed to belong to both spouses 
. 1 h 64 �n equa s ares. 

64As the law in Canada pres·ently stands, such 
savings belong to the husband exclusively. The most 
recent Canadian decision on this is Calder v. Cleland 
(1971) 16 D. L. R. (3d) 369 (Ont. C. A.) following the 

leading English decision in Blackwell v. Blackwell 
(1943) 2 All E. R. 579 (C. A. ) .  Following the vigorous 

dissent of Denning L. J. in Hoddinott v. Hoddinott (1949) 
2 K. B. 406 (C. A. } England passed the Married Women's 
Property Act, 1964. See Mrs. Worton's paper, Ch. III 
at pp. 95-101, and especially the criticism of Professor 
Kahn-Freund in 22 Modern Law Review at 250 where he says 
that it was an excellent idea as far as it goes but it 
did not go far enough. He would like the provision to 
extend to savings "earmarked" for household expenses 
whether present or future, conceding that even this is 
unrealistic. He points out that the Royal Commission 
has made an unanswerable case for a new policy to give 
effect to the "partnership" of the spouses in terms of 
property law, but the proposal on household savings is 
an insufficient means towards that end. As soon, however, 
as one attempts to formulate a more adequate method, one 
is driven to proposals which may be self-defeating owing 
to difficulties of legal formulation and--more important 
even--difficulties of evidence. As Professor Kahn
Freund says, 

:: 

The Royal Commission also saw that injustice 
may be on either side wherP the wife grud
gingly t·doles out' from the pay packet 
dutifully surrendered to her some beer and 
tobacco money but keeps to herself what she 
may be able to earn outside the house. " 
(ibia, at p. 249}. 
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(b) Earnings from the business of keeping 

boarders, in the absence of'an agree

ment to the contrary, should be deemed 

to beLong to both spouses in equal 
65 shares. 

(c) Subject to an express contrary intention 

on the part of the donor, all wedding 

gifts, except those by their nature 

clearly intended to be used only by the 

husband or the wife, should be the joint 

property of the spouses. 66 

(d) Where a spouse contributes financially to 

the acquisition of property purchased in 

the name of the other, or to its material 

improvement, or the spouses enter into 

65 

an arrangement whereby even though one of 

them does not directly or indirectly 

contribute to the acquisition of such 

property or to its improvement, it can 

fairly be said, having regard to all the 

circumstances, that it was intended to be 

held by both of them beneficially, the non

owner spouse shall be deemed to have had 

an interest in such property in proportion 

to his/her contributionl�and in the absence 
· 7 � � ��o .. ]J-? 

See Mrs. Worton's paper, Ch. III at pp. 101-

66see Mrs. Worton's paper Ch. III at pp. 105-108 
and p. 161. 

:• 
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of an agreement to the contrary, such 

proportion shall be deemed to be equa1. 67 
. ·  

(e) Where the savings or earnings referred 

to in · (a) and (b) above have been 

deposited in a bank whether in joint 

or individual names, or otherwise 

invested, such moneys, investments or 

other property purchased therewith 

67 h' . . ld . d f T �s prov�s�on wou �ntro uce a measure o 
"fairness" in the separate property system to a spouse 
who has contributed something material to the acquisition 
of proper·ty; it does not help the majority of women duti
fully taking care of the home and the family, and has no 
time to do anything in the nature of "improvement" for 
the home. Housekeeping and taking care of children is a 
full time occupation. In the nature of things, any improve
ment is likely to be by the husband in his spare time 
(often a lucrative hobby as it turns out to be) unmindful 

of the chores and cares and worries of family upbringing. 
Nevertheless even in the very limited area of its operation, 
it is a fair reform. There may be marginal cases where 
after �ontr�ting a mortgage-to-own� both spouses work 
and one spouse after initial down payment contributes 
very little but instead proceeds to build up his/her own 
private fortune. It is inequitable in such situations, 
whatever may be the initial contribution, to share the 
home in equal �proportions. 

For an excellent research on the law denying a 
spouse a share in such assets, see Mrs. Worton's paper 
Ch. IV. 

This provision would bring the law in line with 
�s. 37 of the English Matrimonial Proceedings and Property 

Act, 1970, which was Parliament's answer to Pettit v. 
Pettit [1969] 2 W. L. R. 966 (House of Lords) . In Alperta 
we seem to have achieved this result through the Trueman 
decision [1971] 2 W. W. R. 688 (App. Div. ) but an express 
statutory provision will ensure that a later Supreme Court 
of Canada decision will not overturn Trueman . 

... 



shall be deemed to belong to the 

spouses jointly and not as tenants-
. 68 , ·  
�n-common. 

(f) Where ·one spouse buys property or 

makes any type of investment in the 

name of the other, or in joint names 

of· himself/herself and the other 

without there being any financial or 

other contribution of the nature 

referred to in (a) , (b) and (e) above, 

in the absence of any evidence to 

show that he or she intended the 

other to have the full benefit 

thereof, the property or other 

investment shall be deemed to 

belong to spouse so buying or 

investing and there shall be no 

presumption of advancement. 69 

52 

68This should also include savings "earmarked" for 
household expenses, as discussed by Professor Kahn-Freund; 
see footnote 6 4  (supra) 

69The presumption of advancement under the existing 
legal principles enure to the benefit of a wife but not 
to a husband. Thus if a property is purchased in the 
wife's name, the husband contributing all the money (and 
assuming there is not even indirect contribution by the 
wife) , the property be�ongs to her exclusively both in 
law and equity; on the other hand if the wife buys property 
in her husband's name, the title is not worth the paper 
it is written on; he is a bare trustee for the wife. The 
presumption of advancement is no doubt rebuttable by the 
husband. See Mrs. Worton's paper, Ch. IV, at pp. 163-167, 
180-18 3, and Ch. III at pp. 120-126, 137-147. 

:' 
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Summary Procedure to Resolve Conflicts 

In a comprehensive system of matrimonial property 

the need for a simple inexpensive and speedy procedure to 

resolve conflicts, and in some cases to enable the parties 

to arrive at a settlement or to vary or terminate one, is 

readily apparent. In Alberta we have nothing reserrbling 

the summary procedure laid down for English courts under 

the well-known section 17 of the Married Women's Property 

Act of 1882 (Eng. ) ,  supplemented by later enactments, 70 

and the jurisprudence built around it. 71 That section 

enables judges on the application of either spouse to 

determine summarily their property and possessory rights 

. t d t . d" . . h 72 1n er se an o exerc1se 1scret1on 1n sue matters. 

The scope of the procedural provisions will have to be 

widened beyond the mere determination of the above 

referred rights so as to include every aspect of the new 

regime, such as management, variation of regime, dissolution, 

both during the subsistence of the marriage and on its 

70vis. , s. 7 Matrimonial Causes (Property and 
Maintenance) Act 1958 and s. 39 Matrimonial Procedure 
(Property) Act, 1970, the text of which is reproduced 

in Appendix D. 

71This procedural measure will not vary established 
rights, the doctrine in Hine v. Hine (advocated by Lord 
Denning) having been repudiated by the House of Lords in 
National Provincial Bank v. Ainsworth [1965] A. C. 1175 and 
Pettit v. Pettit [1969] 2 W. L. R. 966. 

72s. 17 procedure is purely procedural; it does not 
enable courts to vary established rights. This wai finally 
settled by the House of Lords in Ainsworth rejecting the 
progressive Denning ideas in Hine v. Hine. See Mrs. Worton's 
paper, Ch. I at pp. 21-22. 

0., 
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I 
breakdown or termination; and the court authorized to 

grant injunctions, money judgments and equitable 
J d' 73 reme J.es. 

The summary procedure referred to above relates to 

the general matrimonial property regime above and not to 

civil wrongs (torts} generally. In England it was found 

necessary to enact the Law Reform (Husband and Wife} Act 

in 1964 to remove the interspousal tort immunity and 

make available an unrestricted right of action between 

spouses. Since in Alberta such immunity still survives, 

an immunity which may, inter alia, frustrate the full 

aims and objectives of the matrimonial property regime, 

it would be necessary to enact legislation of a similar 

k. d 74 J.n • 

7 4
h . f . . . ( 1 T e OntarJ.o La\v Re orm CommJ.ssJ.on Vo . VI, pp. __ 

157-158} make similar recommendation. The text o;E the 
English iet is re�roducad ·ih Apperidix D; � 
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APPENDIX A 
' 

l 
nkfinition of Community and Separate Property 

The community property system comprises all the 

acquests and gains which the husband or wife or both may 

acquire during the marriage while they are living as 

husband and wife, otherwise than those specifically 

excepted, and the presumption in doubtful cases is 

strongly in favour of treating that which either spouse 

may own as community property. 

(1) American Jurisprudence 

(a) Real Property. Thus, in the case of property 

acquired during marriage and standing in the name of one 

of the spouses, in the absence of language in the deed 

tending to show that the purchase was with the wife's 

separate funds and that the property was conveyed to her 

as her separate property, the property is presumed to be 

community property; no such p�esumption of advancement 

as exists at common law, is recognized in community property 

law. Even recitals, as described above, are at the most 

only prima facie evidence and not conclusive. 

Certain statutory qualifications have been added 

with a view to protecting bona fide purchasers, encumbrancees 

or those dealing with one of the spouses in good faith 

and for valuable consideration. For instance, (i) property 

acquired by a husband and wife by an instrument describing 

them as husband and wife is pres�ed to be community 

property, unless a different intention is expressed· in 

the instrument; (ii) property acquired by a married woman 

:' 
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by an instrument in v.rriting is presumed to be her s�parate 

property; (iii) property acquired by a·married woman and any 

other person by instrument in writing is presumed to be 

acquired by her �s tenant-in-common, unless a contrary 

intention is expressed. 

(b) Personal Broperty. As to personal property, 

a joint tenancy thereof may be created only by a written 

transfer, instrument or agreement; and it must be expressly 

declared that it is a joint tenancy. 

A written transfer of property by the husband to 

the wife, or the written transfer by a third person to 

the wife, and arranged by the husband, comes within the 

statutory presumption that the property is the separate 

property of the wife. 

(c) Bank Accounts. Some states have statutes 

to the effect that bank deposits or accounts in the name 

of one spouse are presumed to be the separate property of 

that spouse, but this is primarily for the protection of 

the bank and does not supplapt the presumption in favour 

of community property. 

(d) Income of Separate Property. In most states 

the income from separate property has to be credited to the 

community, on the basis of the community effort or labour 

which contributed to producing it. In others, express 

statutory instruments provide th�t it should be separate 

property. 

(e) Earnings of Wife. Although statutes may 

give the wife an independent right to manage and control 
:• 
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her own earnings and wages, they are d�emed to be community 

property; a system that treats them as separate property 

but which makes the husband's earnings co��unity property, 

cannot be called ·a community of acquests and gains� 

In New Mexico the wife's earnings which are community 

property are by statute not liable for the. debts of the 

husband. 

(f) Pension Fund Entitlement� Benefits shared 

in proportion to the single and married life. 

(g) Pure Gift Inheritance not being Reward 

for Services. Treated as separate property, but gifts or 

inheritances promised in return for services treated as 

community property. 

(h) Gifts (including Wedding Gifts) . Expressly 

given to both or intended for the use of both, regarded 

as community property. 

(i) Trust Property. The corpus is not community 

property but Louisiana treats the income from it as 

community property--not the other community states. 

(j) Improvements and Increases in Value. Purely 

intrinsic increases in·value, deemed to be separate property; 

but if labour and industry is ppent, the increase is 

community property. 

(k) Unlawful Earnings or Gains. Statutory 

presumption that earnings and gains were justly made, but 

if the contrary is clearly proved, no community. 
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(1) Insurance Policies. If a husband makes a 

third party beneficiary, some courts regard the policy as 

separate property, even if he was paying premiums out of 

community funds; but there are opposite decisions in other 

courts. If he makes his wife a beneficiary, it is deemed 

to be a gift to the wife of his share, and hence her 

separate property. Conversely if he insures his wife 

and makes himself the beneficiary, it is deemed to be 

his separate property even though community funds are 

used to pay premiums. 

(m) Rights of Action and Damages for Compensation 

for Injuries. Generally treated as separate property exce

pting that part which was obtained as loss of earnings, 

or services during marriage. Some st�tes regard the 

whole as community property on the ground that any act 

by which the other spouse is deprived of the capacity to 

render services "diminishes the capacity to accumulate 

community property, or on the ground that the definition 

of community property which excludes only certain specific 

property warrants such inclusion. 

The logical conclusion, according to de Funiak, is 

that a personal injury to a spouse, or for that matter an 

injury to reputation or the like, may give rise to a cause 

of action in the injured spouse, and also in the marital 

community. This should be so without statutory intervention. 

There is no place in the community law for action 

for loss of consortium. 
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Contributory negligence of the ?ther spouse-

bars recovery by community only, and the injured spouse 

is entitled to go on her own against the tortfeasor (e. g. , 

if in a car accident, a third party is 25% to blame and 

husband 75% to blame, wife would be entitled to recover 

25% from the third party and husband would not be able 

to recover) . 

B.· Statutes facilitate the registration of inventory 

by either husband or wife, or at least the making of an 

official inventory while mandatory, the failure to file 

does not forfeit a spouse's right or ability to establish 

that the property is his/her separate property, although 

the failure may be considered with other evidence in 

making a prima facie case that the property is not his/her 

separate property. 

If the manager (husband) intermingles separate 

property with community property, the whole may be considered 

community property, if wife's property is thus inter-

mingled by him, he has to assume the consequences, including 

liability to her. 

(2) Quebec Code 

Art·icle 1266 (d) : The acquests of each consort include 

all property not declared to be private property by a 

provision of the present section, and in particular: 

:: 

(1) the proceeds of his work during the 

marriage, 



(2) the fruits and revenues which fall 

due or are received during the 

marriage and arise from all his 

property. 
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Article ·1266 {e) : The following are the private 

property of e�ch consort: 

(1) property O\nTned or confessed by him 

on the day when the marriage is 

solemnized; 

(2) property which falls to him during 

the marriage by succession, legacy or gift, 

as well as the fruits and revenues which 

arise therefrom if the testator or donor 

has so expressly provided;75 

(3) property acquired by him in replace

ment of private property; 

(4) his clothing, · personal linen, as well 

as decorations, diplomas and corres

pondence; 

7 5
As Mrs. Worton points out, this affirmative 

provision reduces the category of separate property. 
Should this be adopted in lieu of a negative provision? 
The English Law Reform Commission would exclude from 
coownership a home acquired during marriage by gift or 
inheritance unless donor expressly gives to both. On 
the other hand, from the definition of "family assets" 
Professor Kahn-Freund would include even such a home. 



(5) All amounts, rights and other 

benefits accruing to hi� as a 

beneficiary designated by the 

consort or by a third party, under 

a contract, or a plan of annuity, 

retirement pension or life 

insurance. 
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Article 12 66 (n) : Property with respect to which 

neither consort can establish exclusive ownership is deemed 

to be an acquest held in undivided ownership each for 

one-half. 

NOTE: In U. S� S. R. very valuable (luxury) items are 

presumed to remain the common property even 

though worn by only one spouse, unless a written 

agreement to the contrary is executed. Thus 

the wife in effect becomes a display piece of 

the family fortune. 
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APPENDIX B 

Debts, Obligations and Liabilities of the Spouses 

(a) Ante-nuptial debts and obligations 

The basic principle in community property regimes 

is that ante-nuptial liabilities are chargeable only 

against the property of that spouse and not against the 

property of the other spouse. This principle has analogy 

in partnership law: a partner is only liable for debts 

when such debts were contracted during the partnership; 

he is not liable for debts contracted before the formation 

of the partnership. 

As a matter of fact, not even the share of the 

community property of the spouse who contracted the debt, 

could be reached during the marriage, for the community 

property during the marriage represents a fund available 

only for the payment of community debts and obligations; 

and it is only after the dissolution of the marriage and 

partition of the community property that the definitely 

ascertained share of the community property of the one 

who contracted the debt would become subject to liability 

for such debt. 

In other words, it was well established that the 

community property was liable only for debts contracted 

during the marriage, which concerned the actual marriage 

and the conjugal partnership, and which accrued and 

were contracted on its account. 

The husband may often, though not entitled to do so, 

discharge his ante-nuptial debts from the community 

property. If he does so, he had to make good and pay to 
) 
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the wife (or her heirs) upon partition of the community 

assets, one-half of the amount so paid.out, even to the 

extent of doing so from his,separate property. However, 

the wife did not have to put up with this; if his action 

was in detriment or to the prejudice of her interest in 

the community property, she could take appropriate action 

to prevent his wrongful use of the community property. 

This strict principle obtains in Arizona law, but 

statutes in other states have modified it to the extent 

of making community property liable for the ante-nuptial 

debts of the husband alone. 

The harshness of the principle to the separate 

creditors can be mitigated by the right to petition for 

the bankruptcy of the debtor. (See infra) . 

(b) Debts and Obligations During Marriage 

(1) Community debts: Debts contracted during 

marriage by the spouses, or either of them, for the common 

benefit were payable primarily from the common property, 

and wife's share was liable as well as the husband's even 

though only one of them contracted. If the common property 

was insufficient to pay those debts, they were then payable 

from the separate property of the contracting spouse, i. e. , 

usually the husband. If he had no property and had 

contracted the debt in order to support and care for the 

wife, then her separate property was liable for the 

payment thereof. 

(2) Separate debts: Neither the wife nor her 

share of the common property was bound in any way for the 
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debts or undertakings of the husband, where he was not 

acting for the benefit of the marital community. Arizona 

and Washington courts have adhered to these strict 

principles, and even refused to allow community property 

to be touched by creditors at least during the subsistence 

of the marriage. Two reasons have been advanced: one, 

that the half. share of the community property belonging 

to the spouse contracting the separate debt, was not 

definitely ascertainable until the payment of community 

debts and the partition of the residue of the community 

property after such payment, upon dissolution of the 

conjugal partnership; secbndly; that in the interest of 

family welfare, community property should be left intact 

for the support and maintenance of the family and that it 

should not be subject during the marriage, to inroads for 

obligations not incurred for the benefit of the family. 

This seems to go too far. On the other hand, an opposite 

view is taken by the other community states which subject 

the entire community property to liability for the husband's 

own debts contracted in his separate interest (as well as, 

of course, for those contracted for the benefit of the 

marital communit0. Again this is wrong for it is an 

absolute denial of the basic principles of community 

property, and it is equivalent to the assertion that the 

property is not community property but is entirely the 

property of the husband. However, liability may be imposed 

on husband's half share, and at any division or partition 

of the community, the amount paid on his debts should be 

debited against his share of the .community. This has been 

provided in Louisiana law. Furthermore, the "separate 

creditor" should be permitted to petition for the bankruptcy 

of the community if he can hope to realize any part of the 

debt. 
:• 
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Obligations imposed by law: (such as 

Jaintenance of aged and infirm parents� illegitimate 

children, etc. ) .  It has been held by Washington and 

California courts that where there was a statutory obli

gation imposed on the wife to support her mother, she 

must fulfil it out of her separate property, and not out 

of her half-share in the community property. In Grace v. 

Carpenter the court's reasoning was that the husband had 

no statutory duty to maintain his wife's �other. De 

Funiak criticizes this decision, saying that the 

court seems to say that all the community property in his 

hands was his property. 

(4) Liability because of tort of spouses: The 

same rules as under contracted liability for separate 

debts would apply. 

(5) Priorities of Creditors: In insolvency or 

bankruptcy, there are normally two types of creditors 

(community and separate) and two types of property (community 

and separate) . 

If community property is insufficient to meet 

community debts, the separate property of both spouses 

should be brought into the hotchpot to satisfy such debts, 

on the general principle that the community presupposes 

gains and losses of the marriage are part of the story 

of the marriage. Consequently, if losses and expenses 

exceed the profts and gains, the.·wife must bear these 

equally with the husband, and unless there is some 'statutory 

exemptions in her favour (as in California law before 1937 

which exempted wife's separate earnings, but since that 

., 
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year liable in respect of necessaries supplied ot her 

or to both of them living together) , s�e cannot claim any 

or all of the common property as against creditors of the 

community. 

In insolvency, the community creditors first take 

away the comm�nity property and then rank pari passu with 

the separate creditors in respect of the common property. 

Discharge of husband in bankruptcy from the obligation of 

a community debt, of necessity also discharges the wife, 

even though she was not a party to the hankruptcy proceedings-

but this has not been a uniform viewe 

The usual rules as to priority of secured creditors 

over unsecured creditors whether community or separate, 

apply. 

One spouse may rank as creditor of the other, in 

genuine transactions, without priority, but in respect of 

property which belonged to her in her own right but which 

is in her husband's name and under his management, she 

is preferred over other creditors. 
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APPENDIX C 

Conflict of Laws 

The question of proper law of community property 

becomes important when the spouses or either of them 

change their matrimonial domicile. The spouses them

selves may have provided for the proper law by ante- or 

post-nuptial agreement (or they may perhaps agree at the 

time of litigation) . In the absence of such agreement, 

one of the following choices may be available: 

(a) Law of the place where marriage was contracted, 

{b) Law of the place of the husband's domicile, 

(c) Law of the place of intended domicile, i. e. , 

where immediately upon marriage they intended 

to make their matrimonial home, 

(d) Law of the place where the property is situate. 

American Views 

(1) If �here is an express agreement as to the proper 

law, that will govern; however in some cases it has been 

held that unless the agreement was made with the change in 

domicile in view, a change in domicile will affect all 

property acquired after the chan�e. with the result that 

the spouses' rights and interests in that property will be 

governed by the law of the new domicile despite the· terms 

of the contract. 

:• 
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(2) In the absence of an express contract: 

,· 
(a) the law of the place where the spouses 

intended to set up their domicile 

immediately after marriage should govern, 

(b) where the spouses change their domicile 

later, having lived for some time in 

the matrimonial domicile, the leading 

American case of Saul v. His Creditors 

holds that the law of the new State, 

in the absence of any express and 

effective agreement between the spouses, 

will apply in respect of the property 

acquired in the new domicile. 

It is well settled that a change of domicile does not 

affect the nature of property which had already been acquired 

by the spouses at the time of the change of domicile. 

Statutes in force in Louisiana, Texas and Arizona 

provide that upon the spouses moving to their states, their 

marital property rights are to be governed by the local law 

of acquests and gains. 

English ·and Canadian Cases 

The leading English cases are De Nicols v. Curlier 

[1900] A. C. 21 and in Re De Nicols [1900] 2 Ch .. 410. In 

the first of these cases a Frenchman and Frenchwoman married 

in France, so that according to French law their rights 

in·ter se as to property were subject to the lavv of community 

.'J 



68 

l 
qf goods. They came to England and were permanently 

domiciled there. The husband became a·naturalized British 

subject, amassed a large fortune and died in England, 

leaving his wife surviving and having made an English 

will by which he disposed of all his property. The 

issue was whether the spouses continued subject to the 

system of community of goods after they became domiciled 

in England. Reversing the Court of Appeal and restoring 

Kekewich J's judgment, the House of Lords unanimously 

held that as to movable goods the rights of the wife under 

the French marriage la� as to community of goods were not 

affected by change of domicile, and that the widow was 

entitled to the share of the husband's estate to which 

she would have been entitled if they had remained domiciled 

in France. In the contention that the French Code did 

not consider the effect of a change of domicile or nation

ality upon the community system, Lord Macnaghten's reply75 

was: 

,'I 

That may be so. But if there is a valid 
compact between spouses as to their 
property, whether it be constituted by 
the law of the land or by convention 
between the parties, it is difficult 
to see how that compact can be nullified 
or blotted out merely by a change of 
domicile. Why should the-obligations 
of the marriage law, under which the 
parties contracted matrimony, equivalent 
according to the law of the country where 
the marriage was celebrated to an express 
contract, lose their force and effect when 
the parties become domiciled in another· 
country? 

75a"t; p. 33. 
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I Should the House of Lord's decision also apply to 

ieal and leasehold property in England? Kekewich J. in 

Je De Nichols [1900] 2 Ch. 410 answered the question in 

the affirmative, holding that the widow was entitled on 

the same footing to a share in the real and leasehold 

property. 

Ontario Cases· 

There appears to be two reported decisions in Canada 

on this point. Re Parsons [192 6] 1 D. L.R. 1160 (Ont.) and 

Beaudoin v. Trudel [1937] 1 D.L.R. 216 (Ontario C.A.). In 

the latter case, the Trudels were married in Quebec and 

were domiciled there. They moved later into Ontario and 

were long domiciled there when Mrs. Trudel died intestate 

without issue. The plaintiffs who were sisters and brothers 

of the deceased wife of the defendant, claimed that the 

law of Quebec applied and that under that law they were 

entitled to the whole of the estate left undisposed of by 

Mrs. Trudel. It was held that the principles of the 

English decision applied but that case dea�with rights of 

spouses inter se and the widow there was entitled to one 

half of the community property, the other half having been 

effectively disposed of by will by the deceased husband. 

The law of the Province of Quebec applied as to the 

marital community, but with respect to the undisposed share 

of the deceased spouse in that community, the law of Ontario 

governed; so that the surviving husband was en�itled in 

addition to his one-half share in the community property, 

to one-half of the deceased spouse's share. 

:• 
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